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'Department of Health for the Commonwealth of Virginia, and

( S C

VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

NEWPORT NEWS GENERAL AND NON-SECTARIAN ' S
HOSPITAL ASSOCIATION, INCORPORATED, ' Plaintiff,

Ve ) ' ) i T . Law#5\3'8,:12.!
JAMES B. KENLEY, = ‘ '
Commissioner

Department of Health Commonwealth of Virglnla
109 Governor Street

Richmond, Virginia, - Lt Defendant.

MOTfON FOR DECLARATORY JUDGMENT

Plaintiff respectfully represents unto this Honorable

_Court as follows-

1. That this is an action for Declaratory Judgment

pursuant to Sections 8.01-184 et seq, of the Code of Virginia,

as amended.

!

2. That Plaintiff is a non-profit Virginia corporation

which owns and operates Riverside Hosp;tal,.a general and
non-sectarian hospital located at 500 J. Clyde Morrls Boulevard,

in the City of Newport News, Virginia.

3. That the Defendant is the Commissioner of the

at all times herein mentioned was acting in the course of
his official duties as an agenﬁ, serxvant and employee of the

Commonwealth of Virginia.

4. That venue for this action is proper in this
Court pursuant to Section 8.01-261 of the Code of Virginia,

as amended.
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5. That in connection with the operation of Riverside

Hospital the Plaintiff has conducted and offered since 1972

a complete open-heart surgery program.

6. That the Defendant has erroneously and unlawfully
undertaken to enforce the provisions of Sections 32.1-93
through 32.1-102, both inclusive, of the Code of Virginia, as
amended, and the Rules and Regulations'promulgated pursuant
thereéo, by requiring the Plaintiff to comply with the
aforesaid provisions of Sections 32.1-93 tﬁrough 32.1-102,
both inclusive, of the Code of Virginia, as amended, as a -:4
'

condition precedent to continuing the operation of its open

heart surgery program.

7. That Plaintiff alleges that the operation by it,
at Riverside Hospital in the City of Newpoft News, Virginia,
of an open heart surgery program is not sub]ect to the
requirements of Sections 32.1-93 through 32 1-102, both
inclusive, of the Code of Virginia, as amended, and that
compliance with the aforesaid statutes and the Rules and
Regulations adopted pursuant thereto is not a condition

precedent to the operation of its open heart surgery program.
i

8. That an actual justiciable controversy exists
between Plaintiff and Defendant as to whether or not Plaintiff
is required to comply with the conditions of Sections 32.1—9}
through 32.1-102 of the Code of Virginia, as amended, and tﬁe
Rules and Regulations promulgated pursuant thereto as a
condition precedent to the operation by Plaintiff of an épen
heart surgery program at Riverside Hospital in the City of

Newport News, Virginia.
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WHEREFORE, Plalntiff moves the Court for a Declaratory -
Judgment Order adjudicating that it is notvrequired to comply E
with the terms of Sections 32.1?93 through 32.1-102 of the
Code of Virginia, as amended, as a condition precedent to the i

maintenance and operation of an open heart surgery program at

Riverside'Hospitai, in the City of Newport News, Virginia,
and for such other relief as the Court may deem necessary

and proper.

NEWPORT NEWS GENERAL AND
NON-SECTARIAN HOSPITAL ASSOCIATION,

PHILLIPS M. DOWDING

Attorney at Law

12335 warwick Boulevard
Newport News, Virginia 23606

Counsel for Plaintiff

[
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‘I JAMES B.

VIRGINIA:

HOSPITAL ASSOCIATION, INCORPORATED,

Plaintiff

)

v.

KENLEY, M.D.,

State Health Commissioner,

Defendant
DEMURRER

Defendant, by counsel, demurs

alleged compliance with eithexr the

Virginia concerning timely appeals

.

By

NEWPORT NEWS GENERAL AND NON-SECTARIAN

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

)
)
)
)
) LAW NO. 5583-G’
)
)
)
)
)

to plaintiff's Motion for

Declaratory Judgment on the basis that plaintiff.haé not

Administrative Process

Act) 9-6.14:1-.14:20 of the Code of Virginia (1950), as

amended, or Part 2A of the Rules of the Supreme Court of

from case decisions.

Respectfully submitted,

JAMES B. KENLEY, M.D.
State Health Commissioner

N 4 / /Zé,,m _

l/.

Marshall Coleman
Attorney General of Virginia

James E. Ryan, Jr.
Deputy Attorney General

Robert T. Adams

Assistant Attorney General
715 Madison Building
109 Governor Street
Richmond, Virginia
(804) 786-1840

23219

Counsel




CERTIFICATE

I hereby certify that on this gﬁtmday of June, 1980, I

‘mailed, postage prepaid, a true copy of the-foregoing Demurrer |
\
to Phillips M. Dowding, Esq., 12335 Warwick Boulevard,

Newport News, Virginia 23606.

;%47{/ i/




Pt LI L B

Pty

_ Dapar_ment of nealth Commonwealth of v1rginia. Defendant.'i”

ggcsxvsa SEP 5 jagp
VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

D R 2 » §“ "3"‘*“ ..«.:_‘.._‘:*:. -.‘..y. ‘('T\g .“ <

NEWPORT NEWS GENERAL AND NON—SECTARIM

HOSPITAL ASSOCIATION, INCORPORATED, plmuu‘ C '
Ve - <t ::'f,' L i ! et e --" ol !a ﬂS§83-G

JAMES B, KENLEY, .
Commissioner

QRDER

This action came on this day to be heard on the

Denmurrex flled herxrein by the Defendant and:was a:gued hf counsel.

U”ON CONSIDBRATION WHERSQF and for the reasons stated

from the Bench duzing oral argument,’ it 19 accordingly ORDBRSD

that the aforesaid Demurrexr be, and the same hereby is,

overruled, to which action of the Court the Defendant, "by LIS
ccunsel, du1y Objacted and e,xcoptcd. . ’ i

It is further ORDERED that the Defendant shall file

his Answer within twenty-one (21) days fxom thae date of»entry
of this Order. ;

+ = e e —————-

ENTERED:: 9/2/80

(s) Henry D. Garnctt
. ' . swn Judgo . . L el i Tl g




I ASK YOR THIS:

-

(s) Phillips M. Dowding
Of Counsel for Plaintizf

SEEN ¢

(s) Robert T. Adams
0Of Counsel for Defendant

: H. J. Sturm, Jr., Clerk

/_.D. G

pus
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

NEWPORT NEWS GENERAL AND NON-SECTARIAN

- HOSPITAL ASSOCIATION, INCORPORATED,

Plaintiff

V.

‘ JAMES B. KENLEY, M.D.,
-State Health Commissioner,

Defendant

- ANSWER
1. The allegatlons contalned

o

Motlon for Declaratory Judgment are

LAW NO. 5583-G

—? Vs N W St P Nt St St st P

i
in paragraph 1 of the

not such as to require

~an answer, but to the extent that an answer may bevrequired,

the allegations contained therein are admitted.

2. The allegations contained
;'Motidh for Declaratory Judgmant.are
3. The allegations contained
':Motion for Declaratory Judgment are
| 4. The allegations contained

Motion for Declaratory Judgment are

in paragraph 2 of the

‘admitted.

in paragraph 3 of the
admitted.
in paragraph 4 of the

not such as to require

an answer, but to the extent that any answer may be re-

A quired, the allegations contained therein are "admitted.

5. The allegations contained
 'Motion for Declaratory Judgment are
6. The allegations contained
f.Motion for Declaratory Judgment are
7. The allegations contained
Motion for Declaratory Judgment are

| 8. The allegations contained

Motion for Declaratory Judgment are

-8 -

in paragraph 5 of the
denied.t '

in paragraph 6 of the.'
éenied.

in paragraph 7 of the
denied.

in paragraph 8 of the

denied to the extent

e s e
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_that it alleges that jurisdiction exists for this Court to

* consider this matter. For the reasons previously advanced

.and rejected by the Circuit Cburt concerning the defendant's
demurrer,~the defendant contests the jurisdiction of the
-Circuit Court. 1In all other respects, however, the allega-
‘tions contained in paragraph 8 of the Motion for Declaratory
Judgment are admitged. |

| " Respectfully subnitted,

JAMES B. KENLEY, M.D.
State Health Commissioner

e /((/ el SEWON

) . / /1
‘By: tjh “42_? 4
' / Counsel —
4 .

~HMarshall Coleman
! Attorney General of Virginia

: James E. Ryan, Jr.
Deputy Attorney General

" Robert T. Adams :
.Assistant Attorney General
~715 Madison Building

109 Governor Street

- Richmond, Virginia 23219
(804) 786-1840

CERTIFICATE

Com,

I hereby certlfy that on this 7  day of September,
1980, I malled, postage prepaid, a true copy of the fore-
' going Answer to Phillips M. Dowding, Esq., 12335 Warwick

Boulevard, Newport News, Virginia 23606.
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VIRGINIA: XN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS

NEWPORT NEWS GENERAL AND NON-~SECTARIAN
HOSPITAL ASSOCIATION, INCORPORATED, | . Plaintiff,

v. | Law #5583-G

JAMES B. KENLEY, Commissioner = RN .
Department of Health Commonwealth of virginii:///)nefendant.

" FINAL ORDER :

This action for Deciarxavory Judgment came on tnis day
to be heard on the pleadings and exhibits previously filed,
documentary evidence and testimony received and heard in open 7

court and was argued by counsel. ’ ' )

UPON CONSIDERATION WHEREOF, and for the reasons s?ated
by the Court from the Bench at the conclusxon of the evxdence
and argument of counsel, it 18 ADJUDGED, ORDERED and DECREED
that the finding of the Defendant. as set forth in his letter
dated December 27, 1977 to Mr. Paul M. Boynton, Execut%ve

Director, Eastern Virginia Health Systems Agency, with copies

to Bureau of Resources Development.and.Mr.'Nelson St. Clair,

S - w13 A A eemnt A ot 4—-';--'A mend VA 0-\-4\ »
- e maa ANL Voaw Al OLTATs rall caia e -

Newport News General and Non-Sectarian Hospital Association,
Incorporated, trading as Riverside Hospital, is not required to

comply with the terms of Sections 32.1-93 through 32.1-102 of

the Code of Virginia, as amended or any rules or regulatxons of

the Board of Health of the Commonwealth of Virginia promulgated
pursuanc thereto, or any similar prior statutes and/br rules and

-

regulations as a condition precedent to the maintenance and

operation of a complete open heart surgery program ‘at Riverside
- 10 -
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Hospital in the City of Newport News, Virginia, to which action

of the Court the Defendant, by counsel, duly objected and

excepted,

. In accord with Rule 5:9(a) of the Rules of Court, and

by agreement of the parti;s as evidenced bf the endorsement of

counsel for both parties fo this Order, it is further ADJUDGED,

ORDERED and DECREED that the transcript of the hearing held

herein on January 9, 1981 shall become a part of the record

-herein if filed in the Clerk's Office within s;xty (60) days
ENTERED : //Z //f /

from the date of entry of this Order.

It is further ADJUDGED, ORDERED and DECREED that this

action be, and the same hereby is, dismissed from the docket.

&@é;x‘
C/E;OR i /_{%;/

Of Counsel |£4r Plaintiff . ZS

ssfm- , 7 P :
_/'/ Lcj‘- / . ’

3; Counsel for Defendant

- 11.-
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EASTE’“N VIRGINIA HEALTH SYSTEMS AGENCY, INC.

11 KOGER EXECUTIVE CENTER / SUITE zf
NORFOLK, VIRGINIA 23502

: Cooe {BU4) 461- )
HOBERT W WENTZ, JR Area Coae (B04) 461-123¢ PAUL M BOYNION

Fresioant @ Erecutve Duesto®

.

November 3, 1977

Mr. Nelson L. St. Clair
Executive Vice President
Riverside Hospital

J. Clyde Morris Boulevard
Newport News, Virginia 23601

Dear Mr. St. Clair:

As you may know, we are presently reviewing a2 Certificate of Public
Need application for replacement of 2 cardiac catheterization lzb at
Norfolk General Hospital. )

operations with the proposed National Guidelines for Health Plianning,

- it has come to our attention that the rumber of open-hezart surgery
cases at Riverside Hospital is much lower than the proposed standards.
Cur information indicates (see page ¢ of enclosure) that during 1976
only 12 open-heart operations were performed at Riverside Hespital.
This is well below the proposed standard of 200 procedures/annun.

In performing this review, and in comparing present HSA V hespital

. Though admittedly these are only "proposec" standards and though
the EVHSA has not at this point taken any formal position on them,
nevertheless it seems to me that you might want to re-evaluate the
need for this program at Riverside Hespital. ' )

In any case, I would zppreciate it if you could provide us with all
pertinent information on the operation of this program from its incep-
tion to the present. This information will serve to update our records
and to assist us in performing our COPN review functions.

Your cooperation in providing us with this information and any addi-
tional comments you might have is very much zppareciated.

Sincerely,

M /Ys

" Enclosure

rhH Bxwierr
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RIVERSIDE HOSPITAL : . .

J. Clvde Moris Boulevard
Neupor: News, Virginia 23601
Teiephone $96-2000

Novenber 7, 1977

Mr. Paul M. Boynton, Executive Director o
Eastern Virginia Bealth Systems Agency . |
11 Koger Executive Center -

Suite 203

Norfolk, Virginia 23502

Dear Mr. Boynton:

In response to your letter of Navember 3, 1977 requesting information
concerning the Open Heart Surgery Program at Riverside Hospltal I would
like to submit the IOllOwlno.

The program was initiated with approval of the Board of Trustees of
Riverside Hospital on February 23, 1972. The program was put together
with the support of a cardlologlst three thoracic surgeons on the .
medical staff at Riverside Hospital, and Dr. Lewis H. Bosher, Jr. from -
the Medical College of Virginia. Tnhe intent was that Dr. Bosher wouid -
assist with the design and establishment of the program, perform the
open heart surgical cases at Riverside Hospltal with the assistance of
the thoracic surgeons until such a times that the thoracic surgeons were
re-oriented to the program.

The first open heart surgery case was performed on February 2, 1973 and
the cases progressed satisfactorily during the year. Throughout the
years of 1974, 1975 and 1976 anesthesia was not available from Riverside
Hospital and we had to use part-time personnel from MCV for anesthesia
coverage.
The last open heart surgical case performed at Riverside Hospital was on
Sepiemder 3, 1976. After that time the anesthesia coverage from MIV
became non- existent and as a result the program ceased to function. A
total of 77 cases were performed at Riverside Hospital between February,
1973 and September, 1876. These cases consisted of coronary arterial ’
bypasses, aneurysmectosly, mitral co*#assuro;owg, mitral valwvuler replacen=n;,
zndé enclosure of atrio- qopua]d defects. - All the patients were catheterized
pT° operatively, and followed by a post-operative catneterl ation six to
twelve months after surgery.

- 13 - -
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?)-:r. Paul M. Boyntc;n ' -2- (.;Jo;vember 7, 1977

! | | !

y

— "

From Septembder 3, 1976 to present the Open Heart Surgery Program has not
functioned due to the lack of anesthesia coverage. In July of this year -

"+ an anesthesiologist joined the staff of Riverside Hospital who is interested

in providing anesthesia for open heart procedures and, therefore, we are
re-activating the program. We also have an open heart surgeon who will
be joining the staff in January of 1978.

We now have two hospital based cardiologists who have indicated to us
that the potential-of performing approximately 200 open heart surgical
cases per year is a viable potential, given approximately three years to
develop the program with 2 single surgeon performing the 'surgery. Even
though the service has not been provided for 15 months, it is a service
that has been provided by Riverside Hospital since 1973 and it appesars
to us that it will be a viable program in the near future.

Simserely, ~

D e gy

Nelson L. St. Clair, Jr.
Executive Vice President

“NLSTC:ga

- 14 -
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. . . EASTF('\" VIRGINIA HEALTH SYSTEMS AGENCY. INC.
\ 11 KOGER EXECUTIVE CENTER ¢ SUITE 20l
NORFOLK. VIRGINIA 23502 :
Araa Code (804} 461-1236 i

1DBERTW WENTZ JR. . : . B : PAUL W BOYNION.
Fiesgent @ Eseculive Duomin:
: November 14, 1977 P
L ]

Mr. Nelson St. .Clair, Jr.

Executive Vice President

Riverside Hospital

J. Clyde Morris -Boulevard ‘
Newport News, Virginia 23601 i

Dear Mr. St. Clair:

Thank you for your November 7th letter responding to our earlier
inquiry regarding Riverside's Open-Heart Surgery Prograzm.

We have examined the information you have presented and zre of the
opinion that a Certificate of Public Need probably is required prioc
to reactivating this program. As you may know, the Federal Reguls
tions which govern HSA review include as "'new institutional servic
those which have not been offered within the preceding 12 months.

Additionally, the performance of this program during the period in
. which it was active seems tco £a11 far below the standards se:t for:th *
in the proposed Federal Guidelines. 1In view of this fact and the.
fact that, according to 1976 data, Norfolk General Hespital only
performed the minimum 200 open-heart procedures, it appezrs cuestion-
able to establish a "new" program when a geographically close exist-
ing program is only operating at a minimally efficient level.

By copy of this letter, I am requesting the advice of Co.“15<1one*
Kenley on the appropriateness of a Certificate of Public Need revie
of this matter. Your cooperation is very much apprecisated.

Sincerely,

77

P. M. Beynton
Executive Director

PMB/Ys -

cc: Comrissioner James B. Kenley

- 15 - -
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.- .. - . EkSTER("’]RGINlA HEALTH SYSTEMS AGENCY, INC.
" 1 KOGER EXECUTIVE CENTER ! SUITE 203 ( .
NORFOLK. VIRGINIA 23502 '
Area Code (804) 4611236 * I

T W WENTZ. JR - PAUL M BDYNTON
fest00n! : Ervecutive Dirozior

' Ve
N ’ November 30, 1977
Jzmes B. Kenley, M.D.
. ' State Kealth Commissioner y :
Virginia Department of Health !
109 Governor Street
Richmond, Virginia 23219
Dear Commissioner Kenley:
1 am writing you today to inquire as to the status of your deliterz-
tions concerning the potential reactivation of Riverside Hespital's
open heart surgery program. By copy of my November 14th lettier to
Mr. St. Clair, I had requested your guidance as to ‘the zpproprizteness
_of a COPN review of this matter. ‘
- In case the original correspondence was not received in your office
. or inadvertently overlooked, I an enclosing a copy of our cexrpiete .
file on this for your information and review. Anything you couléd
do to 2ssist us with this matter would be greatly appreciatec. -
1 trust you had a good Thanksgiving, and my best wishes for z haony
holiday season.
Sincerely,
//4«%/::,-_ . .

P. M. Bm

Executive Director
PMB/ks
£nclosures

cc: Mr. Nelson St. Clair

- 16 -
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COMMONWEALTHE of VIRGINIA

JESE KENLEY.MD Department of Health <
ISSIONER Richmond, Va. 23219 '

December 27, 1977

Mr.-Paul M. Boynton, Executive Director
Eastern Virginia Health Systems Agency
11 Koger Executive Center - Suite 203
Norfolk, Virginia 23502 . . i

Dear Mr. Boynton:

This is in reference to your letter of November 14 and your followup
.Jetter of November 30 relative to re-instituting the open heart surgery ser-
vice at Riverside Hospital. Based upon the advice provided by our legal
counsel, who has researched this matter, it has been determined that if any
- services not prov1ded by a hospital durlng its prev1ous 12 months of operatio:
is Te-instituted, it is considered to be a new service and as such will re-
quire a Certificate of Public Need prior to implementation.

I hope this clarifies the matter. By copy of this letter I am inform-
ing Mr. St. Clair, Administrator of Riverside Hospital, of this {inding.

If there are any questions, please contact Mr. Raymond O. Perry at
804-786-7463.

Sin&erely,

James B. Kenley, M.D.
. tate KHealth Comnmissioner
cc: Burcau of Resources Development
—>Mr. Nelson St. Clair



April 17, 1978

Hr. Paul M. Boynton

Executive Director

Eastern Yirginia Health Systems Agency
11 Koger Executive Center

Suite 203

Norfolk, Yirginia, 23532

Dear Hr. Boynton:

In response to your letter of Hovember 14, 1977 and Dr. Kenley's letter
of December 27, 1977, we have re-axamined the fTacts previously described
in our letter to vou of liovember 7, 1977, and find that some errors vere
made in the information provided by us and the interpretation of the
definitions of cardiac surgery.

We have reassessed our information according to the guidelines established
by the Intersociety Commission for Heart Disesase Resources, Optimal
Resources fTor Cardiac Surgery publisnhed in CIRCULATION, Volume 52,
liovember, 1975. During the past 24 months, following the referenced
guidelines, we have performed 134 cardiac surgical procedures at Riverside
Hospital. Several of these operations required the availability of the
open-heart pump. The last procedure was performed approximately one

wa2ek ago. Also, during the same2 perfod, 119 additional cases were
rzferred to other medical facilities for cardiac surgical procecures

(see attached 1ist). We, thersfore, feel that we are in accordance with
the federz] and state reculation in that these cardiac surcical procedures
have continued to be provided up to the present date and that the program
was not discontinued as reterenced in our letter of Novesber 7, 1977.°

- 18 - .
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Mr. Paul M. Boynton -2- o April 17, 1978

¥e now have full anesthesia coverage, and a new cardiac surgzon who will

be joining our staff. There {s considerable pressure on the part of the
Hed{ical Staff to continue the cardfac surgical program, and expand it s
over the next two to three years within the guidelines for health planning,
Our hospital based cardiologists have stated that the potential of

performing approximately 200 open heart surgical cases per year along

with approximately 90 to 100 non-pump cardiac surgery cases is a viable
potential, given approximately three years to develop the program with a2
single surgeon performing the surgery.

1 would appreciate your comments on and authorization to continue with
our cardiac surgery program winich would {nclude open heart cases in line
with the health planning guidelines without the necessity of applying
for a Certificate of Need and/or a reinterpretation of the {nformation
by Dr.-Kenley to assure that this is a continuous program and not a new
service. Everything {s available to continue the program with no major
capital expenditures. .

1 am looking forward to your.response.

‘ Sincerely,

Gerald R. Brink -
Executive Vice President

Gr3:ga
Attachment

-,

- 19 -



ey EAST{ < VIRGINIA HEALTH SYSTEMS # “ENCY, INC.
11 XOGER EXECUTIVE CENTER / SUITE 20
. NORFOLK, VIRGINIA 23502

ADHERT W WENTT. U2 Area Code (80¢) 46112

PAU, M BOYNTON
Preyizen:

Taezutive Sorecioe

May 8, 1978

. e
. /

Mr. Gerald Brink

Executive Vice President
Riverside Hospital

J. Clyde Morris Boulevard
Newport News, Virginia 23601

Dear HMr. Brink:

Thank you for your letter of April 17, 1978 and the information regarding
Riverside Hospital's Cardiac Surgery Program.

In reviewing your question, it would be helpful if you could provide us
with some additional information including:

1. The estimdted amount of initial capital expenditure to

' continue the program.

2. . A projected operating budget for the next two years,
(Show each year separately.)

3. A definition of the primary service zrea by city and
county.

4. Will the surgery team be performing open heart procedures
’ at any other institution in addition to Riverside?

5. Please indicate, by utilizing the following format, the types
of procedures performed at Riverside for calendar years 1976,
1977, and 1978 to date. Indicate the same for those
referred. 1Indicate yes or no if procedure requires availability
of opén-heart pump:

Performed at Riverside

« . Calendar Calendar

Punp Year Year To Date
Type Procedurc Assist 1976 1977 1978
Referrals

‘Calendar Calendar

Punp Year Year To Date
Tipe Frocedure Assist 1976 1977 1978
- 20 - -
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Gerald Brink (_' 2 ( May &, 1978

6. Vknhat percent (estimate) of those referred during the past

two
years went to the following institutions?”
.{3)- *MCV _ .
~i(b) UVA | ~ : o
{c) "Norfolk. General : e
© -(d) Other L

Your assistance in providing.us with this .additional information is very much
appreciated. -

‘Sincerely,

Ve

..Paul M.’ Boynton
Executive Director

Viow
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May.26, 1978 ’ @

\

Mr. Paul Boynton, Executive Director o
Eastern Virginia Health Systems Agency, Inc.

11 Koger Executive Center, Suite 203

Norfolk, Virginia 23502

Dear Mr. Boynton: ) o —
. . p '
Per vour letter of May 8, 1978 concerning our(Cardiac Surgery Pro;:;;:\\\i>

ve submit the following additional informationi—

1. The estimated amount of initjal capital expenditure to continue
the program.

No new equipment wiff be needesd.

-

2. Kk projected operating budget for the next two yéars.

1979 1980
(80-100 Cases) (130-150 Czscs)
2 RN's in Opernciing Room 20,424 20,575
1 RN in Recoveriv Room 10,212 10,338
£4.5 RN's in CCU 45,954 46,571
1 Pump Technician 18,000 - 18,000
1 Pump Assisiant - 14,000
Supplies 29,200 54,750
Teicl Operating Budget $123,790 $166,025

3. L definition of the primary service area by city and county.
Y Y Y

PLosyiing Disiricts 17, 15 and 21 pfus the 1sfe of Wisht and
Smithiield areas. ",

4. Will the surgery team be performing open heart procedures at
any other institution in addition to Riverside?

-

The swwacry Zeam will work exelfusively at Riverside.

- 22 -
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Mr. Paul Boynton

5. Please indicate, by utilizing the following format, the types

-2-

(.

May 26, 1978

P

of procedures performed at Riverside for calendar years 1978,

1977, and 1978 to date.

Indicate the same for those referred.

Indicate yes or .no if procedure requires availability of open-

heart pump:

Phrocedure

Insention
0f Pacemaken

Pulse
Generaton
Change

Pericandebiomy

.Cornonany Vein
Bypass Grafz

Mithat Vatve
Cemnissuw'rolomy

Repain og
Atnial Septal
Defects

Irsertion of

Vena Cava
Umbrella

TOTAL

Procedure

Ccronany Antenw
Bypass

Mt Uelue
Replaceseni

PERFORMED AT RIVERSIDE

Calendan  Calendar
Pump Pwnp Yean Vear Te-Date
Assist Siarvdby 1976 é 1977 197E
2%
21 -
-- 6 28 21 6
- - 30 37 15
- é 0 ) é -
13 - 13 . - -
2 - 2 - -
1 - 1 - -
- 1 - - 1
74 64 22
« REFERRALS
. Cafendarn  Cafendzr
Pump Asssisi Yean Yeax Te-T2kc
or Siandbu 1976 1977 167§
/ 7.
Ves 35 40 15 (4l
. ,/‘
Yes 2 4 i
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. Paul Boynton

Calendan  Calendar »
Pump Assist Year Year To-Date.
Procedure of Standby . 1976 1977 1978
Ao Vakve ' -3

Repfacement Yes 3 3 2 6
Ao and MV . ) ;

Repfacement Yes 0 4 7 1
MV and Tricuspid : -

Replacement -Yes 0 0 1 Ct' )
Ao and Cabs Yes 0 4 2 @ ;
W and Cabs Ves ~ A 7 |
Aitrnial Septal - N

- Dedects Yes 2 3 0
Mithal _ ' \

Commissuwrwotomy Ves 2 ‘1 ¢ ( ! N
Paternt Ductus : '

Arnterniousd YVes - 0 1 0
Coarctotion o4 . .

Ao Yes 0 ? 0
Trersplani Yes 0 1 0
Disseciing

Thohacic Hemato  VYes . 0 v4 0

C | (

"REFERRALS (CONTTNUED)

. May 26, 1978

6.
the following institutions?
a) MOV e it cieceeeaccicecoanns §0%
o) TN 1 7 %
C,) ’\Ol'l‘Of.k Ge)ie/m—f. ............... 15%
d} OJJ'I.UI. ......................... 5(.:

Ancither faclox Xc
Zeam cvalfable 2o 2

1ioe should have phrpang ccgubL£¢-6b avaclable. To nave an
corsiond ;:uw/.,ccc. 48 necesseru.  Tris Cpon Heasd T

"‘..J""‘ A.u',

What percent of those referred during the past two. years went to

cmu.mvz L Zne smpoiionce of having an cfficiot pump
Discusaionson
caicgeadizadion of Emergency Rooms have indicated #he? én ciex of cz..;~

Zhe commurity and ow: Trauma Cc».,\.m.

prrudde Zne cormully with Zhe necessony oxporiise.

- 24 - -
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Mr. Paul Boynton -4 ' May 26, 1978

17 vou have any further quest1ons concerning the program, please feel
. free to call.me.

Sincere]y,

(?6 '.9
erald R. Brink

Executive Vice President

GRB:ga
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FAST "N VIRGINIA HEALTH SYSTEMS APENC‘; INC.
11 KOGER EXECUTIVE CENTER 1 SUITE X
NORFOLK, VIRGINIA 23502

RADBERT . Vei%T2Z, JR Area Code (04) 461-1236 ‘ PAY. ¥ BOYNTOAN

Fresigent Esezutive Seector
July 25, 1978 <::j>

Mr. Gerald R. Brink

Executive Vice President
Riverside Hospital

J. Clyde Morris Boulevard
Newport News, Virginia 23601

Dear Mr. Brink:

Thank vou for the utilization information regardzng Riverside Hespital's
Carciac .Surgery Progran.

After reviewing the information and consulting with medical advisors, it
appears that the procedures which were performed durlng 1977 and 1978 to
dc»e, are not "open heart" procedures. Our analysis of the information
you provided suggests that our earlier opinion was basically correct--
that a Certificate of Public Need would be required prior to reinstituting
open heart procedures at Riverside. This opinion is based on the fact that
these procedures periormed do not use a heart- lunc-vaass rachine. This
appears to be the accepted definition of open heart surgery as stated in
the National Health Planning Guidelines (3-28-78). While in some cases

it may -be desirable to have the machire on hand, it does not appear to

be medically necessary for those procedures performed at Riverside during
. 1977-78.

I regret the delay in responding to the information. Please ke.p us
informed as to your plans.

Sincerely,

Paul M. Boynton
Executive Director

cc: Mr. Raymond O. Perry

- 28 -
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COMMONWEALTH of VIRGINIA

MES 8. KENLEY, MO. De;?artment of Health
IMMISSIONER chhmond, Va. 23219

November 21, 1978

Mr. Gerald R. Brink

Administrator

Riverside Hospital

500 J. Clyde Morris Boulevard
- Newport News, Virginia 23601

- Dear Mr. Brink: .
This is in response to your letter of Octoker 16, 1978, regarding
Riverside Hospital's request to establish an open heart surgery program.
I have reviewed the information provided and note the following:

== During calendar year 1977 and year to date 1978, Riverside Hospital
had a limited cardiac surgery program. This program performed pace-
maker insertions, pulse generator changes, insertion of a wvena cava
umbrella and pericardiectomies.

~= During this same time period, Riverside Hospital did not perform

open heart surgical procedures. .

The rules and regqulations of the Virginia Certificate of Public
Need program require that a Certificate of Need be obtained by the owner
of a medical care facility prior to adding a new sexvice which involves
a capital expenditure in any amount. The rules further define a new
service as "A distinct, identifiable modality, whether diagnostic,
therapeutic. . .which has never been offered or has not been ocffered in
the previous twelve (12) months by the medical care facility."

- From this definition and the data provided, 1 conclude that:

-= Riverside Hospital can continue to operate a cardiac surgery program
for non-oren heart procedures.

==  Riverside Hospital must obtain a Certificate of Need prior to
performing oren heart surgery procedures.

Sincerely,

cc: EFastern Virginia Eealth Systems Agency
e e o = 29 -



September 26, 1979

Dr. James B. Kenley, Commissioner
State Health Department

109 Governor Street

Richmond, Virginia 23219

Re: Open Heart Surgical Services v/
Riverside Hospital
Newport News, Virginia

Dear Dr. Kenley:

Riverside Hospital is offering to the public the services of open
heart surgery. In this connection, several cases have been scheduled
during the next few weeks. The offering of these services will not
involve any capital expenditures because all equipment and other facilities
are available.

Riverside Hospital has been prepared to offer this service to
patients for the past year. However, upon your direction, we did not
perform this service and gpplied for a Certificate of Heed.

It is ouéfinterpretation of the existing Statutes and Regulations
that. a Certificate of Need {s not required because:

1. _He do not consider the program as "new", as defined
in Section 2.20. ’

2. The service does not require any capital expendituré.

Even though we are presently offering this program and believe that
it does not need aiCertificate of Heed we would stil1l like to receive
Certificate of Need approval.

Sincerely,

_ Nelson L, St. Clair, Jr,
President

NLStCJr:ga
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October 16, 1978 .+ - iV IZ D)
I ﬁ""f.f ne R
Cuws ¢ ¢ va i
Dr. James Xenley N T
Health Commissioner , : i w4 =eed
~ State Department of Health R R
109 Governer Street Novdd <:;:) 2./ 3
Richmond, Virginia - £2e bj{f~ N

Dear Dr. Kemnley:

I would like to thank you and Ray Perry for the time you gave us on Wednesday,
September 13, 1973, to explain our Cardiac Surgery dilemma. As a result of
this meeting and cur conversation, I would like to request that you reconsider
your decision in vour letter to Paul Boynton dated December 27, 1977, due to
the discovery of new information which was not provided at the time for your
review, and that you also comnsider our Cardiac Surgery Program as an ongoing
program with a potential of performing up to the required standards.

Our letter of November 7, 1977 to Paul Boynton did not include a statistical
breakdown of cardiac surgical cases when it stated, "From September 3, 1576

to present the Open Heart Surgery Program has not functioned due to uhe lack

of anesthesia cE?Efzgé.'" This statement did not comsider the fact that six
pericardicctonies were performed for chronic and sub-acute pericarditis ia
which tge pump was primed and available to the operative field for immediate
use. Other surgical procedures such™@s ¢ardiac trauma and pacemaker implan-
tation were also performed. A cardiac anesthesiologist was available, although
he could not perform on a routine basis without proper back-up or relief.

Please see attached statistics.

Our Cardiac Surgery Program, although at a reduced rate of surgery, has been
ongoing during the troublesome developmental peried. Ve maintain that we
were in coampliance with the guidelines existing at the time of the initial
decision, Hovember, 1977. We have delayed the provision of increased cardiac
surgical services which has been ready for implementation since November 1977,
vhile awaiting clerificaction of our service as a coantinuing program. Had

this delay not occurred, we could have, in fact, perforned over 100 cardiac
surgical procedurcs within tne last vear, which would have plaCﬁd us in full

compliance with the Federal guidelines as published March 23, 1978 (Federal
Register).

We have a cardias surgeon, arnasthesiology ccverase, all necessary capital
equiprment and technical assistance available to continue the progranm. In

- 31 -
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|
Dr. James Kenley - -2~ : October 16, 1978

view of these facts and the continuing support and desire expressed by our
medical staff for this service at Riverside Hospital, I again would like cto
request that you reconsider your decision as outlined in your letter to

Paul Boynton on December 27, 1977. To clarify any questions concerning the
program, I have a sumrmary of statistics, an historical outline of the de-
velopment of our program, a summary of our presentation on September 13, 1978
and copiles of all correspondence. If you have any questions concerning this
request or information provided, please call upon me. Thanking you in
advance for your time and consideration.

Sincerely,

Gerald R. Brink
Executive Vice President

GRB:dsa
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September 1971 -~

February 23, 1972 -

February 2, 1973 -

September 3, 1976 -

September 1976 -
October 1977

October 1977 -

HISTORICAL DATA

Director of Cardiology arrives at Riverside Hospital.
The objective was to establish a cardiac catheterization
laboratory and a cardiac surgical program.

Cardiac Surgery Program approved by the Board of Trustees.

The program was put together with the support of a Cardio- e
logist, three Thoracic Surgeons on the medical staff at

Riverside Hospital and Dr., Lewis H. Bosher, Jr. from the

Medical College of Virginia. The intent was that Dr. Bosher
would assist with the design and establishment of the program,
perform the open-heart surgical cases at Riverside Hospital

with the assistance of the thoracic surgeons until such a

time that the thoracic surgeons were re-oriented to the

program. '

.
Y

The first cardiac surgery case was performed at Riverside

and the cases progressed satisfactorily during the year.
Throughout the years of 1974, 1975 and 1976, anesthesia was
not available from Riverside Hospital, and we had to use
part-time personnel from MCV for anesthesia coverage. The
cardiac surgical cases which were deemed lower risk were
performed at Riverside Hospital, while the higher risk cardiac
surgical patlents were transferred to the Medical College of
Virginia. The purpose of this was to minimize the risk and
maximize quality of care.

The operating room suite expanded from eight to 12 operating
rooms. A cardiac surgery room was now available for full-time
scheduling.

Anesthesia coverage from MCV became non-existent, and it was
decided that high-risk cardiac surgical procedures should be

st e mansmee o

tinue to be done at \iverside until an anesthesiolorist ‘trained

in cardiac surgéry could be recruited. During this period of
somewhat limited activity, cardiac surgical procedures were sp2n
pcrformed such as pericardiectomy and pacemaker “implantation, ., -;
which required thdt the heart-lung bypass pump be primed and
available to the operative field. e vl

During this period the number of cardiac catheterization cases
performed at Riverside increased markedly to approximately 400
cases a year, precipitating about 100 referral cases to other
facilities for cardiac surgery. This increase has also re-
sulted in an approved construction project to provide a new
cardiac catheterization laboratory adding to the cardiac
surgery potential at Riverside.

Two anesthesiologists with interest and expertise in cardiac
anesthesia became available to the Riverside staff. In addi-
tion, an additional cardiac surgeon was recruited to assume
responsibilities as Director of Cardiac Surgical Services and
provide these services on a full-time basis.
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November 3, 1977 -

December 1977 -

HISTORICATL DATA i
-2—

The Eastern Virginia Health Systems Agency inquired into
the activity of the cardiac surgical program at Riverside.
At this point in time, accurate statistics were not pro-
vided, which resulted in the December 1977 decision from

Dr. Kenley, Health Commissioner; however, we considered *

our program to be an active cardiac surgical program, even
though on a limited basIs, through the performance of
pericardiectomies and pacemaker insertions. This was based
onthe Teport of the Intersocietv Commission for Heart
Disease Resources, Optimal Resources for Cardiac Surgerv,

Guidelines of Proeram Plarning and Evaluation, published

in CIRCULATION, 52:8-23, November, 1975, which was the
only document available defining the scope of cardiac
surgery.

A letter to Paul Boynton from Dr. Kenley indicated that a
new Institutional service was being initiated at Riverside
Hospital, therefore requiring a Certificate of Public Need
for Cardiac Surgery, the rationale being that we had not
performed the service during the previous 12 months. Con-
tinued correspondence with the Eastern.Virginia Health
Systems Agency has resulted in no change of position, even
though additional data has demonstrated that the cardiac
surgical program was active during the period in question.
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SIMMARY

Riverside Hospital has provided cardiac surgical services
on a continuing basis since February 3, 1976. This was
provided on a limited basis during the period of September
1976 though October 1978.

!
The capability for provision of full cardiac surgical services
commensurate with the surgical cases generated by cardiac
catheterization laboratory (100 surgical cases per year) has

existed since October 1977. The potential for continued growth
is certain. :

Delay in the provision of increased services by this program
since November 1977 has resulted from an interpretation of
the guidelines based on incomplete data provided by Riverside
Hospital. - -

Further capital expenditures would not be necessary for
continuation of our program on a full scale. The cost per
cardiac surgical case at Riverside Hospital would in all
probability be the lowest in the state.

The General Medical Staff of Riverside Hospital has repeatedly
expressed support for this program.

Nearly every patient referred to other centers following
catheterization at Riverside Hospital has requested that their
surgery be performed at Riverside Hospital if possible. This
would not only decrease the cost to these patients' families,
but would facilitate optimal follow-up care.

The current system of referral has resulted in unsatisfactory
delay of surgery and less than optimal pcst-surgical care.

The provision of this service at Riverside Hospital will not
significantly affect the operation of similar programs in our
geographic area.

Riverside lospital has the potential to meet all state and
Federal standards for Open Heart Surgery.

- 35 -
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SIMMARY - !
OF THE

RIVERSIDE HOSPITAL CARDIAC SURGERY PROGRAM

PRESENTED TO

DR. JAMES B. KEULEY, CO!CMISSIOMER OF HEALTH

SEPTEMBER 13, 1978

BY

DR. J. A. HCRGAN b

SEPTEMBER 1971 THROUGH SEPTEMBER 3, 1976

In Séptember of 1971 I became the Director of the Division of Cardiology
.at Riverside Hospital. The objecti;es of the Division of Cardiology were to
establisﬂ a cardiac catheterization laboratory and a cardiac surgical program.
fhe cardiac catheterization laboratory waé established without difficulty, and
has experienced a yearly increase in caseload. Dr. W. H. Graham was the cardio-
thoracic surgeon at Riverside Hospital. The cardiac surgical program was ‘
instituted under his direction. It was felt that in order to maximize the‘quality\
of care, consultation on each case would be obtained from Dr. Lewis H. Bosher,
Professor of Cardiac Surgery ﬁt the Medical College of Virginia. Dr. Bosher agreed
to be present at Riverside Hospital for each cardiac surgical case. Dr. Bosher
would either persoﬂQlly per%ﬁrm ﬁhg suréery, or act as a consﬁltant to Dr. Graham.
Dr. Bosher also agreed to provide anesthesia coverage from the staff at the Medi-
cal College of Virginia. The first cardiac surgical case was performed'at River-

DR Jutviwigieis

side Hospital on February 2, 1973. The cardiac surgical cases which were deemed
lower risk were performed at Riverside Hospital, while the higher risk cardiac

surgical patients were transferred to the Medical College of Virginia. Agaln,

the purpose of this was to minimize the risk and maximize quality of care. The




2. .

!
primary problems at this period in time iavolved anesthiesia coverage and
operating room availability. The Department. of Anesthesia at Riverside
Hospital felt that they were not qualified to administer anesthesia for
cardiac surgical cases. Anesthesia coverage was provided by Dr. Bosher's
staff. Initially, eight operating rooms were available at Riverside Hos-

pital. Cardiac surgery increased the demand for the operating rooms. The

Department of Anesthesia at Riverside Hospital indicated that they would

!
t

attempt to solve the anesthesia problem. They initiated a search for anes-
thesiologists who were willing to provide anestﬁesia for cardiac surgery.

This proved to be a difficult problem. Simultaneously, a constructioniprogram
at Riverside Hospital was undertaken, and the operating rooﬁ éuite was expanded
from eight Ope;aﬁing rooms to 12 operating rooms, Thps, at the present time,

- there is no problem with availability of operating r;oms, and one room has been
designated as the cardiac surgical room. Also, the number éf cardiac catheteri-
zation cases increased markedly during this period. The present cardiac catﬁ-
eterization volume is approximately 400 cases per year. There are now three
hospital-based Cardiologists doing primarily cardiac catheterizations at Riverside
Hospi;al. Due to the volume of cardiac catheterizations, a construction program
was also undertaken to construct a new cardiac catheterization laboratory. It
is estimated that.this laboratory will be completed in January, 1979. A success-
ful cardiac surgical program will be necessary for m;ximum utilization of this
facility. All other hospital personnel and equipment necessary.for the per-
formance of cardiac surgery at Riverside Hospital are available. In spite of
strong effort, the Deparément of Anesthesiology was unable to find an anesthesi-
ologist who wanted to administer cardiac surgical anesthesia. In August, 1976,
Riverside Hospital was notified by the lledical Collége of Virginia that the

Medical College of Virginia would no longer be able to brovide anesthesia coverage.
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At'this point in time, it was felt that the more lengthf cardiac surgical
procedures would have to be referred to the Medical College of Virginia,
while the shorter, less risky procedures would continue to be performed at

Riverside Hospital. These procedures included pacemaker 1ﬂp1antation and

—

D e

pericardiectomies. The last lengthy cardlac surgical case was performed at

Rive;eideiﬂespital on September 3, 1976.

AUGUST 3, 1976 THROUGH OCTOBER, 1977 - !

During this period of time, the cardiac surgical program at Riverside

Hospital was active, but had a limited caseload. The cases'performed

included pacemaker implantations, .pericardiectomies and cardiac trauma. Six

e e L R LU T

e aesmamets

—n g

pericardiectomies were performed during this periad for chronic and sub-acute
-constrictive pericarditis. During these cases the pump technician primed the

cardiac bypass pump and the pump was prepared for immediace ‘use with each case.

e o -
- — 8 RIS ettt e gt &% Simenp ¢ WO T e S BReim b0, o e

v cg—
During this period, great progress was made with regard to cardiac surgery.

The Department of Anesthesia was successful in recruiting two anesthesiologists
who were experienced and agreeable in performing cardiac surgical anesthesia.

It was also felt that a cardiac surgeon should be recruited and given primary
reéponsibility for the performance of the cardiac surgical cases. This was
accomplished, and Dr., Dan Calhoun assumed tha position of the Director of Cardiac
Surgical Services. Subseduently; in October 1977, we were prepared at Riverside
Hospital to continue our cardiac surgical program. Due to thelgrowth in the
cardiac catheterization studies to approximately 400 per year, 100 cafdiac surgi-
cal cases were generated. It was felt that this would be an adequate caseload
for the cardiac surgical program. It was also felt that there would be a rapid

increase in the number of cardiac surgical cases performed to approximately 200

——

— s e

Yearly within three years.
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NOVEMBER 1977 THROUGH JANUARY 1978

In October 1977, the cardiac surgical program at Riverside Hospital was
prepared to increase its volume of cardiac surgical cases, ip that the anes-~
thesia problem had ﬁeen solved, and a cardiac surgeon with the primary respon-
sibility of performing the cardiac surgical cases was present on a full-time
basis at Riverside Hospital. The appropriate equipment and paramedical personnel
were also available. On November 3, 1977, Riverside Hospita& received its firét
inquiry regarding the cardiac surgical program.from the Eastern Virginia Health
. Systems Agency, Inc. From September 1976, through October, 1977, 12 months, our
cardiac surgical program was less active for the réasons previcusly enumerated.

The report of the Intersociety Commission for Heart Disease Resources, Optimal

.Resources for Cardiac Surgery, Guidelines for Program Planning and Evaluation,

published in CIRCULATION, 52:823, November, 1975, which was the only document
available defining the scope of cardiac surgery, indicated that treatment of ,
AR LTI T O

heart block and constrictive pericarditis constituted cardiac surgery. In view
. - . N—-——-“"‘-‘-".‘”-—-_

omimtstnn v o . PR
N o - 2ot SRR s sl -

of these guidelines, we felt that from September 1976 to October 1977 the pro-
gram was active, but with a reduced caseload. For these reasons, we continued

in our efforts to attempt to solve the anesthesia problem. As soon as this was
solved, then a cardiac surgeon was recruited. At that point in time, on November
3, the cardiac surgical péogram at Riverside Hospitai was prepared to proceed with
the full volume of cardiac surgical cases. Due to the inquiry by the Eastern
Virginia Health Systems Agency, we awaited an opinion from your office. Unfortu-
nately, in our first response to the Eastern Virginia HSA, we failed to include
the pericardiectomies and only discussed treatment of heart block as cardiac
surgery at Riverside Hospital. This was a misstatement. With this data, the HSA
indicated that we would need a Certificate of Public Neeé, indicating that we

had not offered cardiac surgical procedures within the preceeding 12 months,

> ~
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(Federal Register, January, 1977). They furthcr stated that according to

1976 data, Norfolk General Hospital performed less than ZOQ“cardiac surgical
procedures. In truth, at the present time, 1977-78, Norfolk General Hospital
performed 351 cardiac surgical procedures yearly. This data with regard to
treatment anﬁ;é;é bloc; uircout pericardiectomies was forwarded to your office.
Your office felt that a Certificate of Need would be necessary in that cardiac
surgery was not active for 12 months, from September 1976 to October 1977. We
feel that we were in accordance uith the guidelines stated in the report of the

Intersociety Commission for Heart Disease Resources and the program was not in-

active, but active on a limited basis.

FEBRUARY. 1978 THROUGH JULY 1978

In April 1978 we requested the Eastern Virginia Health Systems Agency to
again review the cardiac surgical program at Riverside lospital. At this point
in time, we corrected the original data, including the cases of pericardiectomies.
This information was studied by the Eastern Virginia HSA, and they indicated on
July 25, 1978 that they still felt that a Certificate of Need was necessary. At
this point in time, they quoted the Federal Register published on March 28, 1978

S g 2

which placed quotas and a strict definition of cardiac surgery. This definition

B ——— e ———

indicated that cardiac surgery vere those procedures requiring the use of a pumn.

R T T TP,
- cmiiemns e . . -~ .o -
- e ite v -

It also indicated that at least 200 cases per year would have to be performed and
if a new program was instituted, the caseload by three years wculd have to equal
200. It also indicated that in each HSA area a new program would not be instituted
unless programs already established would be doing at least 350 cases yearly. On
the basis of this article in the Federal Register, the HSA felt that we again
needed a Certificate of Need. I do not understand how they can make an article

published in March 1978 retroactive to November, 1977. Even if we do apply the

- 40 - -
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Federal Register Guidelines published in March 1978, Riverside Hospital will
comply with these. During the period in question, September 1976 through

October 1977, cardiac surgical procedures, pericardiectonles, were performed

arvae grend o

with the use pf the pump. Also, Norfolk General Hospital during this time
éérf;£;;&"351 cardiac surgical procedures as indicated by the Eastern Virginia
Health Systems Agency. I feel that if it had not been for the HSA inquiry in
November 1977 that the cardiac surgical program at Riverside Hospital would be
operating with an adequate caseload. I feel that we will have no difficulty
in performing at least 200 procedures by our third year of complete opgration.

I thus feel that we were, without question, a program which has continued to

offer cardiac surgical procedures,-but on a limited basis.
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SUIDMARY
OF THE

RIVERSIDE HOSPITAL CARDIAC SURGERY PROGRAM

PRESENTED TO

DR. JAMES B. KEMLEY, COIDIISSIONER OF HEALTH

SEPTEMBER 13, 1978

BY

DR.. HUGH McCORMICK

CURRENT AVAILABILITY AND UTILIZATION

One has to consider the effects of a cardiac surgical program at Riverside
Hospital on the two major referral areas. Norfolk deneral Hospital last year
performed 351 cardiac surgical cases. They draw from a population base of 1.25
million people, which includes Norfolk, the Eastern Shore, Virginia Beach and
portions of North Carolina. We refer very few surgical cases to Norfolk General
Hospital. We also draw from a population base which is distinctly different from
theirs, namely the middle Peninsula, including Gloucester, Mathews, York County,
Williamsburg, Wewport News and Hampton. There is also a small portion of patients
from Isle of Wight County and Smithfield. This represents a population base of
close to one-half million people, which is distinctly different from the Norfolk
area; hence, we do not see.that this will in any way influence the cardiac sur-
gical program currently available in Norfolk. From the Peninsula area, we
currently refer approximately 103 cardiac surgical cases per year. We anticipate
that with the new surgicai program, we will easily be able to realize a 200
caseload within a three year period.

The Medical College of Virginia performed 528 cardiac surgical cases last
year. The majority of our cases were referred to the Médical College of Virginia

to Dr. Lewis Bosher. There were saveral problems relating to this referral, which
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we understand were due to the following reasoms:

1. There was sometimes a long delay of anywhere from
Tio "t fouf weeks beford patients could be placed
on the surgical schedule. We are told this was due
to the non-availability of beds. There were no
Intensive Care Unit beds available, nor any hospital
beds. They also had considerable difficulty in
arranging operating room time.

2. This also necessitated an early return to Riverside
Hospital for patients who needed further hospital
care. While the’Medical College of Virginia maintains
that it could provide services for 1200 case; per year,
we seriously doubt this, and would anticipate even
longer delays and diminishment in patient care., What
impact our own surgical program would have on the pro-
gram in Richmond is uncertain. Dr. Bosher performs the
majority of our cardiac surgical céses. He is retiring
from the Medical College within the next year. It is
expected that some of these cases might well go elsewhere
with his retirement.

With regard to the surrounding hospitals, we feel we could provide a better
all-around service to these hospitals. We currently have a good working relation-
. ship with llampton General Hospital, Williamsburg Community'Hospital and Walter Reed
Hospital. It is anticipated we would continue to service these areas. It is also
anticipated with the new Mary Immaculate Hospital that an even larger relationship

will develop with the Peninsula area. Currently, patients from these hospitals
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are referred to Riverside for diagnostic studies, and return to their primary
hospital for further diagnostic studies and convalescance.

The population of the Peninsula strongly'supports a complete cardiac
surgical program. Many patients and their families object strongly to having
to travel the distances during those critical periods of time when their loved
ones are i1l, and on critical 1lists. The medical community has also indicated
its strong support. The medical staff has gone on recofd as actively supporting
the continued cardiac program at Riverside Hospital.

A new cardiac surgeon, Dr. Daniel Calhoun, recently joined the staff at
Riverside Hospital. He is well trained in all aspects of curreﬁt cardiac surgery
and comes highly recommended. He is not only well qualified, but very anxious to
help develop and further support this program. Dr. Léwis Bosh;¥ of the Medical
College of Virginia has indicated a strong desire to come to Newport News for a
period of time after he leaves the Medical College of Virginia to further aid
the development of a strong surgical program at Riverside Hospital. He has a.\
long established reputation in Virginia, and has perhaps done nore caraiac sm:g:l.-..~
cal cases in the state than any other current physician. The presence of these
two gentlemen would insure the continued quality of care and excellence with regard
to cardiac surgery. |

We feel Riverside Hospital can perform this cardiac surgery at a lower ;ost
than the other hospitals currently performing cardiac surgery, or seeking to
develop such a program. We have on hand all the necessary equipment to continue
. to pefform cardiac surgery at this hospital. Our per diem cost at Riverside
Hospital is comnsiderably lower than that of Norfolk General Hospital. Currently,
the corrected per diem rate at Norfolk General Hospital is $192.00 per day. At
Riverside Hospital, it is $133.00 per day. This can result in substantial savings

to patients hospitalized for such procedures. Recently, the Eastern Virginia
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Health Systems Agencyl published a report on cardiac catheterization services

in Eastern Virginia, and showed that the fee for cardiac catheterization at

Norfolk General Hospital was $670.00 per patient. The cost at Riverside Hos- “
pital for the same pétient was $325.00. It is felt ;hat with examples such as

these and a long record of demonstrated careful administrative planning, we

can extend this type of difference to all aspects of patient care. Recently,

a study published in the New Englard Journal gg.Medicinéz by Dr. Maurice

MacGregor and his associates showed that the cost of open-heart cardiac surgi-
cal procedures is substantially reduced per patient when the number exceeds 100
cases per year. We feel that we already have that number available to begin a
cardiac surgical program and that, along with our equipment, will not result in

a major increase in initial cost.

1 Cardiac Catheterization Services in Eastern Vircinia, Eastern Virginia Health
Systems Agency, Inc., August 7, 1973,

2 MacGregor, M., et al, Planning of Specialized Facilities, Size vs. Cost Effectiveness
in Heart Surgery, WEJM 299:179, 1978.




CARDTAC SURGICAL PROCEDURES - RIVERSIDE HOSPITAL

Procedure

Coronary Artery
Bypass

Mitral Valve
Replacement

Ao Valve
Replacement

Ao and MV
Replacement

MV and Tricuspid
Replacement

Ao and CABS
MV and CABS

Atrial Septal
Defects

Mitral
Commissurotomy

Patent Ductus
Arteriosus

Coarctation of
- Ao

Transplant

Dissecting
Thoracic Lematoma

TOTAL

CALENDAR YEARS 1976, 1977, 1978

REFERRALS

yes

yes

yes

yes

yes

‘yes

. yes

yes

yes

yes

yes

yes

yes

Assist or Standby
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Calendar
Year
1976

35

44

Calendar
Year
1977

|

40

62

To-Date
1978

42

60
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December 4, 1978

James B. Kenley, M.D.

State Health Commissioner
Virginia Department of Health
109 Governor Street

Richmond, Virginia 23219

Dear Dr. Kenley:

This is in response to your letter of November 21, 1978 regarding
the Open Heart Surgery Program at Riverside Hospital. On the
basis of your decision to require Riverside to cbtain a Certificate
of Public Need prior to continuing to perform open heart surgery,
we hereby request the necessary materials to make application for
Certificate of Need.

Thank you for your assistance.
ely,
. /L

Gerald R. Brink
Executive Vice President

GRB:ga
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\\ COMMONWEALTH OF VIRGINIA
DEPARTMENT OF HEALTI
MEDICAL CARE FACILITIES CERTIFICATE OF PUBLIC NEED

THIS CERTHIES THAT . NEWRORT NEWS GENERAL AND_NON-SECTARIAN_UQSEITAL ASSQCIATION, _INC

is authorized 1o initiate the proposal as described below

NAME OF FACILITY __RIVERSIDE HOSPITAL 'y

.

: ,_‘(,c‘,g-;.(m J. CLYDE MORRIS BOULEVARD, NEWPORT NEWS, VIRGINIA

OWNERSHIP AND CONTROL. WMMMLMNMIMMNMM

CORPORATION
SCOPE OF PROJECT EXPAND, ADD AND CONSTRUCT X-RAY DEPARTMENT WITH WHOLE-BODY COMPUTERIZED AXIAL_TOMOGRAPHY SCANNER,—

CARDIOLOGY HEART STATION, EMERGENCY ROOM, NEW EKG AND RENAL DIALYSIS AREA, NEW GI LAB AND EMPLOYEE HEALTII SERVICE AREA,

TOTAL ESTIMATED COST OF PROJECT: $3,545,600.

Pursuant to Title 32, Chapter 2.1, Scctions 32.211.3 through 32.211.16, Code of Virginia (1950)
as amended, and the policies and procedures promulgated thercunder, this Medical Care Facilities
Certificate of Public Need is issued contingent upon substantial and continuing progress towards
implementation of the proposal within (6) six months from the date of issuance. A progress report
shall be submitted to the State Health Commissioner within six months from the date of issuance
along with adequate assurance of completion within a reasonable time period. The Commissioner
reserves the right not to renew this Certificate in the event the applicant fails to fulfill these con-
ditions. “This Certificate is non-transferable and is limited 1o the location, ownership, control and
scope of project shown herein.

CERTIFICATE NUMBER __VA-0198

SEPTENBER 16, . l)l.) —

Date of Isstiange

nm«.n‘ju, oM 2/2/ %J%Mﬂ\

K \pu.-lmu Date State Health Commissivner

RN

}

d &

7' Ex8/7 4
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‘April S, 1977

RE: Certificate of Need No. VA-0198
Riverside Haspital
Newport News) Virginia
Expansion & Addition of Services in
Radiology & EKG Departments

Mr. Gerald R. Brink, Administrator
Riverside Hospital

J. Clyde Morris Boulevard

Newport News, Virginia 23601

7.

Dear Mr. Brink: e

Enclosed is one Eopy of the progress report you have submitted regarding
the above referenced project. This document represents official notifi-
cation: that substantial and continuing progress toward completion of
the above referenced project has been satisfactorily demonstrated; and
that the original Certificate of Need issued for the project has been
extended until September 16, 1977, at which time another progress report
will be required.

~

Sincerely,

w0V

ymond 0. Perry, Airector
ureau of Resources Development

cc: Bureau of Medical and Nursing Facilities Services
Eastern Virginia Health Systems Agency
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RULES AND
REGULATIONS
OF THE
BOARD OF HEALTH
COMMONWEALTH OF VIRGINIA

Fe
F-
~a

Virginia Medical Care Facilities
Certificate of Public Need

: w
O Gk Sk Division of Planning, Evaluation and Research
SRR g ) Department of Health
James Madison Building
109 Governor Street

Richmond, Virginia 23219

.‘v
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Commissioner of Health .
James Madison Building
109 Governor Street
Richmond, Virginia 23219

P
™

Adopted pursuant to Chapter 1.1, Title 9 and Sections 32-6 and
32-211.6, Code of Virginia (1950) as amended. Medical Care

Facilities Certificate of Public Need implementing Rules and
Regulations.

Promulgated and adopted by the State Board of Health on De-
cember 4, 1974, Effective on February 1, 19765.
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Virginia Medical Care Facilities
Certificate of Public Need Law

Chapter 12.1, Title 32, Code of Virginia, (1950), as amended

§32-211.3. This chapter may be cited as the “Medical Care
Facilities Certificate of Public Need Law.”

§32-211.4. The General Assembly finds that the unnecessary
construction or modification of medical care facilities increases
the cost of care and threatens the financial ability of the public
to obtain necessary health, surgical, and medical services. The
purpose of this chapter is to promote comprehensive heaith plan-
ning in order to help meet the health needs of the public; to assist
in promoting the highest quality of health care at the lowest pos-
sible cost; to avoid unnecessary duplication by insuring that only
those medical care facilities which are needed . will be con-
structed; and to provide an orderly administrativei procedure for
resolving questions concerning the necessity of construction or
modification of medical care facilities. Therefore, in the exer-
cise of the sovereign powers of the Commonwealth to safeguard
and protect the public health and general welfare of its citizens,
the General Assembly declares that it is the public policy of the
Commonwealth of Virginia to encourage, foster, and promote
the planned and coordinated development of necessary and
adequate health, surgical, and medical care facilities and that
such comprehensive health planning and development shalil be
accomplished in a manner which is coordinated, orderly, timely,
economical, and without unnecessary duplication of services
and facilities.

§32-211.5. As used in this chapter, unless the context indicates
otherwise: '

(1) “Advisory Hospital Council® means the Advisory Hospital
Council appointed by the Governor in accordance with
the provisions of Chapter 12, Title 32, of the Code of
Virginia. .

(2) “Approved Areawide Comprehensive Health Planning
Council’”” means a voluntary nonprofit or public agency or
organization that is established pursuant to §314 (b) of
United States Public Law 89-749, as amended, and ap-
proved by the State Comprehensive Health Planning
Council to function as a health planning agency.

(3) “Board’” means the State Board of Health.

(4) “Commissioner” means the State Health Commissioner.

(5) “Department” means the State Department of Health.

{6) “Medical Care Facilities” means any institution, place,
building, or agency, whether or not licensed or required to
be licensed by the State Board of Health or the State Hos-
pital Board, by or in which facilities are maintained, fur-
nished, conducted, operated, or offered for the prevention,

1
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(8)

diagnosis or treatment of human disease, pain, injury,
deformity or physical condition, whether medical or sur-
gical, of two or more nonrelated mentally or physically
sick or injured persons, or for the care of two or more non-
related persons requiring or receiving medical, surgical or
nursing attention or services as acute, chronic, conva-
lescent, aged, physically disabled, or crippled, including,
but not limited to, general hospitals, sanatorium, sani-
tarium, nursing home, intermediate care facility, ex-
tended care facility, health maintenance organization,
mental hospital, mental retardation facility and other
related institutions and facilities, whether operated for
profit or nonprofit, and .whether privately owned or op-
erated, or owned or operated by a local governmental unit.
This term shall not include a physician’s office or first aid
station for emergency medical or emergency surgical
treatment. ) ]

“Project” shall mean a capital expenditure, which under
generally accepted accounting principles, is not properly
chargeable as an expense of operation and maintenance
and which (1) exceeds one hundred thousand dollars
($100,000) or (2) changes the bed capacity of the facility
with respect to which such expenditure is made, or (3)
substantially changes the services of the facility with re-
spect to which such expenditure is made. For purposes of
clause (1) of the preceding sentence, the cost of the stud-
ies, surveys, designs, plans, working drawings, specifica-
tions, and other activities essential .to the acquisition,
improvement, expansion, or replacement of the plant
and equipment with respect to which such expenditure is
made shall be included in determining whether such ex-
penditure exceeds one hundred thousand dollars ($100,-
000).

“State Comprehensive Health Planning Council” means
the duly authorized Statewide public planning agency
established pursuant to § 314 (a) of Umted States Public
Law 89-749, as amended.

§ 32-211.6. (a) In carrying out the purpose of this chapter, the
Commissioner is authorized and directed:

n
(2)
(3)

(4)

To require such reports and make such inspections and
investigations as he deems necessary;

To promulgate and prescribe such rules and regulatzons
as he deems necessary;

To provide a method of administration, appoint a director
and take such other action as may be necessary to effec-
tuate the purposes of this chapter; and

To consult with and seek the advice of the Advisory Hos- °

pital Council and the State Comprehensive Health Plan-
ning Council in carrying out the administration of this

2
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chapter. .
(b) In making his determination whether a public 'need
exists for the proposed project, the Commissioner shall
consider the following:

(1) The recommendation of the State Compre-
hensive Health Planning Council;

(2) The contribution of the proposed project to
the orderly development and proper distribu-
tion of adequate and effective health services
for the people residing in the area to be served;

(3) The size, composition, and growth of the popu-
lation of the area to be served by the proposed
project;

(4) The number of existing and planned facili-
ties of types similar to the proposed | project
and the extent of utilization thereof; '

(5) The availability of facilities or services, ex-
isting or proposed, which may serve as al-
ternatives or substitutes to the proposed pro-
ject; A

(6) The compatability of the proposed project
with the comprehensive State plan including
the State Hospital construction program, de-
veloped pursuant to Chapter 12 of Title 32,
Code of Virginia; -

(7) The availability of medical, nursing, and ‘sup-
port personnel to staff such proposed project.

§ 32-211.7. Prior to the commencement of any proposed
project, an application shall be submitted to the Commissioner
for a certificate that there exists a public need for such project.
The application shall be in such form and contain such infor-
mation as the Commissioner may require and may be accom-
panied by any additional information or material relevant to a
determination that a public need exists for such project. Upon
receipt of an application, the "Commissioner shall refer copies
thereof to the State Comprehensive Health Planning Council
which shall, within forty-five (45) days of the date of referral of

* the completed application, make known its recommenda-

tions to the Commissioner. The State Comprehensive Health
Planning Council may seek the advice or assistance of the area-
wide comprehensive health planning council, which advice
shall be advisory only and shall not be binding upon the State
Comprehensive Health Planning Council or the Commissioner.

3
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If the Commissioner, after consideration of the above infor-
mation and other relevant factors, finds that a public need
exists for the proposed project, he shall approve the application
and issue a certificate of public need to the applicant. The Com-
missioner shall make the above determination within ninety
{90) days of the date of receipt of a completed application.

§ 32-211.8. The Commissioner shall afford every applicant for
a certificate of public need an opportunity for a fair hearing in
accordance with the Virginia Goneral Administrative Agencies
Act. Further, the action of the Commissioner in denying a cer-
tificate of public need for a proposed project shall be subject to
de novo review by the State Board of Health. The Board shall
thereafter afford any applicant, upon request made within thirty
(30) days of the denial, a full and fair hearing before the full Board,
or a majority of not less than two-thirds thereof, which shall make
its final determination within such time limits as shall be pre-
scribed by duly adopted regulations of the Board. {

§ 32-211.9. Any applicant aggrieved by a final determination
of the Board may, within thirty (30) days after receipt of notice of
the Board's determination, obtain a review by the Circuit Court
of the City of Richmond or by any court of record having chancery
jurisdiction in the county or city where the proposed project is
under construction or is intended to be constructed, located, or
undertaken. Within five (5) days after the receipt of notice of
appeal, the Board shall transmit to the appropriate court all of
the original papers pertaining to the matter to be reviewed,
and the matter shall be thereupon reviewed by the court or judge
in vacation as promptly as circumstances will reasonably permit.
The court may enter such orders pending the completion of the
proceedings as are deemed necessary or proper. The court review
shall be upon the record so transmitted, and any additional evi-
dence presented on behalf of the parties thereto, and the court
may request and receive such additional evidence as it deems
necessary in order to make a proper disposition of the appeal.
Upon conclusion of review, the court may affirm, vacate, or
modify the final determination of the Board. Upon a judicial find-
ing that the public need referred to herein presently exists, the
Commissioner shall so certify. Any party to the proceeding may
appeal from the decision of the court to the Virginia Supreme
Court, in the same manner as appeals are taken and as provided
by law.

§ 32-211.11. A certificate of public need shall be valid for such
‘period of time, not to exceed two years from date of issuance,
as may reasonably be required to complete preparation of de-
tailed construction plans, secure necessary funds and building
permits, and other details necessary for the completion of the
project; provided, however, the Board may, in its sole discretion,
renew the certificate for such additional periods of time as may

4
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be reasonably necessary for completion of the prpject where the
applicant has adequately shown that substantial and continuing
progress towards completion of the project has been made.
A certificate of public need shall not be transferable.

§ 32-211.12. Any court of record having chancery jurisdiction
in the county or city where a proposed project is under construc-
tion or is intended to be constructed, located, or undertaken,
and the Circuit Court of the City of Richmond shall have jurisdic-
tion to enjoin, on petition of the Commissioner, the Board, or the
Attorney General, any project” which is constructed, undertaken,
or commenced without the required certificate of public need
as referred to herein. ‘

§ 32-211.13. Any person, partnership, firm, company, trust,
association, corporation, or other legal entity, which commences,
constructs, or undertakes construction of a medical care facility
project without having obtained a certificate -of public need shall
be guilty of a misdemeanor- and upon conviction, shall be pun-
ished by a fine of not less than fifty dollars ($50) nor more than
one thousand dollars ($1,000).

§ 32-211.14. If any clause, sentence, paragraph, subdivision,
section or part of this chapter shall be adjudged by any court of
competent jurisdiction to be invalid, the judgment shall not
affect, impair, or invalidate the remainder thereof, but shall be
confined in its operation to the clause, sentence, paragraph, sub-
division, section or part thereof directly involved in the contro-
versy in which the judgment shall have been rendered.

§ 32-211.15. Application of Chapter. —. Unless exempt as here-
inafter provided and only to the extent so exempt, any medical
care facility which, on or after July one, nineteen hundred sev-
enty-three, obligates itself by contract or otherwise, or com-
mences, undertakes, or constructs a medical care facility pro-
ject as defined herein shall be subject to all the provisions of this
chapter. However, in the case of medical care facilities providing
health care services as of December thirty-one, nineteen hun-
dred seventy-two, which on such date is committed to a formal
plan of expansion or replacement, the provisions of this chapter
shall not apply with respect to such expenditure as may be made
or obligations incurred for capital items included in such formal
plans where preliminary expenditures (including payments for
studies, surveys, designs, plans, working drawings, specifica-
tions and site acquisition, essential to the acquisition, improve-
ment, expansion, or replacement of the medical care facility)
of one hundred thousand dollars ($100,000) or more had been
made toward the plan of expansion or replacement during the
three-year period ending December thirty-one, .nineteen hun-
dred seventy-two. Furthermore, in the case of new medical
care facility construction projects as of December thirty-one,
nineteen hundred seventy-two, which on such date was com-

5
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mitted and lawfully obligated to a formal plan of construction,
the provisions of this chapter shall not apply with respect to such
capital items incurred in such plan where preliminary ex-
penditures (including payments for studies, surveys, designs,
plans, working drawings, specifications and site acquisition,
essential to the initial construction of the medical care facil-
ity) of one hundred thousand dollars ($100,000) or more had been
made toward the plan of construction or legally obligated as of
December thirty-one, nineteen hundred seventy-two. However,
upon completion of the proposed expansion or replacement as
specified herein or, in the case of new medical care facility con-
struction, upon completion of the construction project referred
to herein, all the provisions of this chapter shall apply to such
medical care facilities not herein above specifically excluded.

§ 32-211.16. It shall be an improper practice for the governing
body of a hospital which has twenty-five beds or more and which
is required by State law to be licensed to refuse or failto act with-
in sixty (60) days of a completed application for staff member-
ship or professional privileges or deny or withold from a duly li-
censed physician staff membership or professional privileges in
such hospital, or to exclude or expel a physician from staff mem-
bership in such hospital or curtail, terminate or diminish in any
way a physician’s professional privileges in such hospital,” without
stating in writing the reason or reasons therefor, a copy of which
shall be provided to the physician. If the reason or reasons stated
are unrelated to standards of patient care, patient welfare, vio-
lation of the rules and regulations of the institution or staff, the
objectives or efficient operations of the institution, or the char-
acter or competency of the applicant, or misconduct in any hos-
pital, it shall be deemed an improper practice. Such improper
practice shail constitute grounds for suspension or revocation of
license issued pursuant to Chapter 16, Title 32 of the Code. The
provisions of this section shall not impair or affect any other right
or remedy of the State. If the license is suspended or revoked
on any of the above grounds, the hospital may appeal the decision
of the Board to the circuit court of the county or city in which the
hospital is located within thirty (30) days after the decision.
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Section |. Definitions

.
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“Applicant”: The owner of an existing or proposed
medical care facility submitting an application for a
Certificate of Public Need. )

“Areawide Comprehensive Health Planning Council™: -
A voluntary nonprofit or public agency or.organization that
is established pursuant to Section 314 (b} of United States
Public Law 89-749, as amended, and approved by the
State Comprehensive Health Planning Council to func-
tion as a health planning agency, in their respective
geographic areas, or in the absence of such an agency,
any agency approved by the State Comprehensive Health
Planning Council for the purpose of conducting areawide
comprehensive health planning.

" “Areawide Comprehensive Health Plan’: A plan ap-
proved by an Areawide Comprehensive Health Planning
Council and made available to the public.

“Board’: The State Board of Heaith

“Certificate of Public Need”: A document issued by the
Commissioner indicating: (1) that the proposed :.project
is in compliance with the intent, purposes and provisions
of Chapter 12.1 of Title 32, Code of Virginia (1950), as
amended, and (2) that a public need exists for the pro-
posed project.

“Commissioner’’: The State Health Commissioner.

“Construction”: Includes building new medical care facil-
ities; the expansion, remodeling and alteration of exist-
ing medical care facilities; the initial and subsequent
equipment of any such medical care facilities, including
architect, engineer, and consultant fees.

“Department’””: The State Department of Health.

“Equipment’”; items which are capitalized in conform-
ance with generally accepted accounting principles and
are necessary for provision of health or health-related
services.

“Hill-Burton Plan”: A State Medical Facilities Construc-
tion Plan covering hospitals, nursing homes, rehabilita-
tion facilities developed under Chapter 12 of Title 32,
Code of Virginia {(1950), as amended.
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“Inpatient Beds’: Accommodations within a8 medical
care facility with continuous support servicés (such as
food, laundry, housekeeping) and staff to provide health
or health - related services to patients who generally re-
main in the medical care facility in excess of 24 hours.
Such accommodations include: nursing units, intensive
care units, minimal or self-care units, isolation units,
observation units equipped and staffed for overnight use,
and pediatric units in a medical care facility, including
pediatric bassinets and incubators located in a pediatric
department. Bassinets and incubators in a maternity de-
partment and beds located in labor rooms, recovery rooms,
emergency rooms, preparation or anesthesia inductor
rooms, diagnostic or treatment procedures rooms, or on-
call staff rcoms are excluded from this definition.

“Medical Care Facilities”: Any institution, place, building
or agency, whether or not licensed or required to be li-
censed by the State Board of Health or the State Board of
Mental Health and Mental Retardation, by or in which
facilities are maintained, furnished, conducted, operated
or offered for the prevention, diagnosis or treatment of
human disease, pain, injury, deformity or physical con-
dition, whether medical or surgical, of two or more non-
related mentally or physically sick or injured persons,
or for the care of two or more nonrelated persons re-
quiring or receiving medical, surgical or nursing attention
or services as acute, chronic, convalescent, aged, ‘physically
disabled, or crippled, including, but not limited to, general
hospitals, sanatoria, sanataria, nursing homes, inter-
mediate care facilities and other related institutions
and facilities, whether operated for profit or nonprofit,
and whether privately owned or operated, or owned or
operated by a local governmental unit. This term shall
not include a physician’s office or first aid station for
emergency medical or emergency surgical treatment.

“Medical Service Area’’: The geographic territory from
which patients come or are expected to come to existing
or proposed medical care facilities, the delineation of
which is based on such factors as population character-
istics, natural geographic boundaries, and transportation
and trade patterns, and all parts of which are reasonably
accessible to existing or proposed medical care facilities.

“Modernization’”: Includes alteration, major repair, re-
modeling, replacement or renovation of an existing
medical care facility, including initial and subsequent
equipment thereof.
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“Operator”: Any person, corporation, authorjty, = com-
mission, partnership, firm, association, trust, estate,
public or private institution, group, agency, or political
subdivision of the Commonwealth of Virginia having des-
ignated responsibility and legal authority to administer
and manage a medical care facility, in accordance with
all applicable state, federal and local laws, rules and regu-
lations and ordinances.

“Other Plans”: Any formally recognized State plan which
provides for the orderly planning and development of
medical care facilities and services and is not otherwise
defined in these Rules and Regulations.

“Owner’”: Any person, corporation, authority, commis-
sion, partnership, firm, association, trust, estate, public
or private institution, group, agency or political subdivi-
sion of the Commonwealth of Virginia which: has legal
responsibility and authority to construct, tenovate or

equip a medical care facility as defined herein.

“Progress”: Evidence that actions have been accom-
plished which are required in a usual sequence of events
incorporated in facility construction, including com-
pletion of studies or surveys, designs, plans or specifi-
cations, land zoning, arrangements for financing or actual
initiation of physical construction.

“Project”: A planned capital expenditure, which™ under
generally accepted accounting principles, is not properly
chargeable as an expense of operation and maintenance
and which (1) exceeds one hundred thousand dollars
($100,000) or (2) changes the bed capacity of the facility
with respect to which such expenditure is made, or (3)
substantially changes the service of the facility with
respect to which such expenditure is made. For the pur-
poses of clause (1) of the preceding sentence, the cost of
studies, surveys, designs, -plans, working drawings, speci-
fications and other activities essential to the acquisition,
improvement, expansion, or replacement of the plant
and equipment with respect to which such expenditure
is made shall be included in determining whether such
expenditure exceeds $100,000.

“Physician’s Office’: Place of business owned or operated
by a licensed physician or group of physicians for the pur-
pose of providing diagnostic medical care and treatment
for ambulatory patients on a fee for service basis; provided,
however, such term shall not include independent labora-
tories, or specialized centers or clinics incorporated in the
Commonwealth of Virginia. for the provision of outpatient

9
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~or ambulatory surgery, renal dialysis 'therapv. cobalt

therapy, or other medical or surgical treatments requiring
the  utilization of equipment not wusually associated
with the provision of primary health services.

“Services’: The delivery of heaith and health-related care
by a functional division of a medical care facility, or by the
staff of a medical care facility.

“State Comprehensive Health Plan’: A plan approved by
the State Comprehensive Health Planning Council in
accordance with Public Law 89-749, as amended.

“State Comprehensive Health Planning Council”: The
duly authorized Statewide public planning agency estab-
lished pursuant to Section 314 (a) of United States Public
Law 89-749, as amended.

Section Il. Mandatory Part:cxpatlon 3

Requirements

The owner of a proposed or existing medical care facility
shall obtain a Certificate of Public Need prior to:

1. Constructing, undertaking or commencing
a medical care facility project involving a
proposed capital expenditure in excess of
$100,000; or .

2, Changing the bed capacity:“of a medical care
facility which involves a capital expendlture
in any amount; or

4=

3. Adding a new service(s) to a medical care
facility which involves a capital expenditure
in any amount.

Any proposed change(s) in a project for which a Certificate
of Public Need has been issued shall be reported in writing
to and subject to approval by the Commissioner prior to
being implemented. A copy of such proposed change(s)
shall also be forwarded to the appropriate Areawide Com-
prehensive Health Planning Council by the owner,

Section lll. Determination of Public Need

In determining whether a public need exists for a proposed
project, the Commissioner shall consider the following:

10
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The recommendation of the State C;omprehensive
Health Planning Council;

The recommendation of the appropriate .existing ap-

proved Areawide Comprehensive Health Planning Coun-
cil;

The compatibility of the proposed project with appli-
cable State and areawide health service and facility con-
struction plans, which plans have been approved by recog-
nized health agencies:- and made available to the public,
including the State Comprehensive Health Plan and the
State Medical Facilities Construction Plan developed
pursuant to Chapter 12 of Title 32, Code of Virginia (1950),
as amended;

The contribution of the proposed project to the orderly
development and proper distribution of jhdequate and
effective health services for the people residing in the
area to be served;

The size, composition, and growth of the population of
the area to be served by the proposed project;

The number of existing and planned facilities or services
of types similar to the proposed project and the extent of
utilization thereof;

The availability of facilities or services, existing or pro-
posed which may serve as alternatives or substitutes to
the proposed project;

The availability of medical, nursing, and support personnel
to staff the proposed project;

Other information deemed by the Commissioner to be
pertinent to the determination of the public need for the
project.

Section IV. Application

A. To establish demonstrative need, the applicant must:

1. Demonstrate that the services to be offered
are not presently being offered by an existing
facility to sufficiently satisfy the demand
for the services;

2. Demonstrate that the immediate growth
projections reveal anticipated demands
which cannot reasonably be met by exnsung
facitities;

1
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All applications for a Certificate of Public Need shall con-
tain:

Identify the impact of the proposed project
upon all other medical facilities operating
within the service area, including the eco-
nomic impact upon them and the effect upon
the availability of both professional and non-
professional staff to exlstmg facilities;

Demonstrate that completion of stafflng will
not result in higher costs to consumers, or that
present lack of a competing facility in the area
results in higher costs to the consumers.

Data and information to show that the pro-
posed project, upon completion, will meet
either completely or partially a demonstrated
or projected public need within the service
area involved.

Data and information on the services to be
provided by the proposed project upon com-
pletion.

A detailed description and an analysis of staff-
ing patterns relative to the -delivery of serv-

ices upon completion of the project.

A detailed analysis of the impact the project
will have with respect to the operational
cost and charge structure of the facility.

Valid documentation, data, and information,
that: (a) sufficient funds are or will be avail-
able to carry to completion the project pro-
posal described in the application and (b)
sufficient funds are or will be available to
assure effective operation and maintenance
of the facility for a period of not less than one
year following completion of the project for
which the Certificate of Public Need was
issued.

Data and information concerning the accessi-
bility of the facility in terms of: (a) geo-
graphical location of the facility in reference
to the proposed population to be served; (b)
the proposed participation of the facility in
public and private reimbursement programs;

12
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{(c) the adequacy and availability of services
of the facility to all major segments of the
population in terms of demographic and
cultural groupings.

7. Data and information on the working re-
lationships (i.e., linkages) of the proposed pro-
ject with other health care providers in the
service area. _

8. A full disclosure of the names and addresses
of all directors and owners or persons having
a financial interest of five percent (5%)
or more in the medical care facility. In the
case of a corporate applicant, the name and
address of the Registered Agent shall be pro-
vided. . .

|

9. A full disclosure of the name(s) and address{es)
of the operator(s) of the medical care facility
project, if such project is not to be operated
by the owner, A copy of the contract or agree-
ment between the owner and the operator
of the medical care facility project shall be
a part of the application.

10. The following assurances that the applicant
will: :

a. Carry through with the project as pro-
posed; cause initiation of the work on
the project within the period of time set
forth in the Certificate of Public Need;
pursue completion of the project with
reasonable diligence;

b. Operate the facility within the scope of
the proposed project as described in the
application;

c. Operate the facility in accordance with
all applicable state, federal and local
laws, rules, regulations and ordinances;

d. Operate the facility in compliance with
Title VI of the Civil Rights Act; .

e. Design and construct the project in such
manner as to assure easy access to serv-
ices by persons confined to wheeichairs;

13
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f. Operate the facility in full compliance
with the open staff requirements of
state law.

C. All of the data and information required must be present-
-ed in a format prescribed in the Procedures governing the
administration of the Certificate of Public Need program.
All applications shall be prepared in triplicate: two (2)
copies to be submitted to the Department; one (1) copy
to be submitted to the appropnate Areawide Compre-
hensive Health Planning Councnl

. .2 .
T VIR 1 -

Sectlon V Standard Revuew Process

A. Consideration of Applications: ="

Insofar as practical, in consideration of the time frames
involved as defined in these Rules and Regulations, all
applications for the same or similar projects in the same
medical service area shall: be reviewed concurrently by
reviewing agencies.

- . B. Revuew {or Completeness

N

T The apphcant shall be notmed by the Department within
. fifteen (15) days following receipt of the application that
" the apphcatlon is - acceptable as submitted, 'or that ad-
ditional information is required to complete the appli-
cation before the application can be accepted. No appli-
cation shall be reviewed until it has been determined by
i the Department to be complete.

C. Revnew of a Complete Application:

NOtlflcatlon of acceptance of a complete application by

the Department shall initiate the review process. The

. application shall- be concurrently reviewed by the Bureau

of Program Development and Evaluation and the appro-

priate Areawide Comprehensive Health Planning Coun-

! til. Findings and recommendations of these agencies

shall be forwarded to the State Comprehensive Health

i Plann’ing Council. After review of all available data, find-

ings, and recommendations, the State Comprehensive

Health Planning: Councnl shall make a recommendataon to
the Commuss:oner R

14"
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Amendment to an Application: i

The applicant has the right to amend his application at
any time during the review process prior to the Commis-
sioner's decision, by submitting such amendment, in
writing, to the Commissioner with a copy to the appro-
priate Areawide Comprehensive Health Planning Coun-
cil. The extent of the modification(s) contained in such
amendment, with respect to its impact on the project
as originally proposed, may be cause for the Commissioner
to determine the application to be subject to a new re-
view cycle. All amendments to completed applications
shall: (1) be received in writing; (2) reflect all sub-
stantive changes in the application; and (3) be signed by
the applicant.

Withdrawal of Application: i
The applicant has the right to withdraw his application at
any time, without prejudice.

Action on Application:

1. Decisions as to approval or disapproval of applications
for Certificate of Public Need are rendered by the
Commissioner.

2. The Commissioner shall notify the applicant of ap-
proval or disapproval of an application within S0
days of notification of formal acceptance of the ap-
plication. The Department may, however, request the
applicant to grant additional time for review if
circumstances warrant. Formal agreement by the
applicant to such departmental request shall extend
the time for notification of action as specified in
the request.

Section VI. Administrative Review Process

A.

The purpose of the administrative review process shall
be to permit appropriate consideration and response for
those projects which would create minimal impact on
the scope, quality or costs for health services to be pro-
vided by a health facility, or to permit required respon-
siveness at meeting emergency situations.

The Administrative Review procedure may be applicable
(1) to a capital expenditure of a medical care facility in
excess of $100,000 which does not change bed capacity

15
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or replace existing beds, or does not substantlally change .
the services offered by the facility, or (2) ) capital ex-
penditure of less than $100,000 which does change bed
capacity or replace existing beds or substantially change
the services offered by the facility.

C. Requests for Administrative Review shall be made by
submission of data and information, by letter, to the
Commissioner, with a copy to the appropriate Areawide
Comprehensive Health Planning Council.

D. The Areawide Comprehensive Health Planning Council
shall, within twenty (20) days of receipt of a copy of the
request for Administrative Review, notify the Commis-
sioner of its recommendation with respect to the project
for which an administrative review has been requested.
If such Areawide Comprehensive Health Planning Coun-
cil recommendation is unfavorable, the Commissioner
shall so notify the applicant and require that a formal
application be submitted pursuant to Section IV of these
Rules and Regulations. Failure of the Areawide Compre-
hensive Health Planning Council to notify the Commis-
stoner within the twenty (20) days allowed for such no-
tification shall constitute a recommendation of approval
by such Council. Failure of the applicant to submit ap-
propriate data and information coincidently to the Com-
missioner and to the appropriate Areawide Compre-
hensive Health Planning Council shall be cause -for requir-
ing the standard review.

E. The Commissioner shall determine and notify the appli-
cant within thirty (30) days following receipt of the re-
quest whether a Certificate of Public Need may be issued
on the basis of this information or whether a formal
application for a Certificate of Public Need is required.

Section VII. Duration/Extension/Revocation

of Certificates

A. The Commissioner shall issue a Certificate of Public Need
to approved projects which shalil be valid for a period of six
months, renewable for additional periods, not to exceed

’ two years. During the period the Certificate of Public Need
is in force, the applicant shall demonstrate satisfactory
progress toward completion of the project. Failure to initi-
ate construction or otherwise demonstrate satisfactory
progress toward compietion of the project during the two
vears following the date of issuance of the Certificate of
Public Need shall be cause for its revocation, unless due to

16
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extenuating circumstances, the Board, in its sole dis-
cretion, extends the Certificate. !

An extension of Certificate of Public Need during the two
vears following the date of issuance may be obtained
from the Commissioner by submitting satisfactory data
and evidence of progress being made toward completion
of the project for which the Certificate of Public Need
was granted. Any application for an extension of a Cer-
tificate of Public Need beyond one (1) year shall be re-
viewed by the appropriate Areawide Comprehensive
Health Planning Council and comments on the applica-
tion by that Council will be solicited by the Commis-
sioner before decision.

Requests for extension, as described in Section VII-B
above, shall be submitted in writing, -at least thirty (30)
days prior to the expiration date of the Certificate, which
request shall be on a form issued by the Department.

Extension of Certificate of Public Need by the Commis-
sioner shall be made in the form of a letter from the Com-
missioner and shall become a part of the official file of
the project. Extensions may be granted, assuming satis-
factory progress has been demonstrated, for a period not
to exceed two years from date of issuance.

Failure of the applicant to meet all conditions and re-
quirements stated in these Rules and Regulations shall
constitute cause for which the Commissioner may revoke
the Certificate of Public Need.

An applicant, having had its Certificate of Public Need re-
voked by the Commissioner, may, without prejudice or
preference, reapply, in accordance with these Rules and
Regulations.

Section VIIL. Exemptions

A.

Any person, formally committed and lawfully obligated to
a medical care facility project, as defined herein, on or
before December 31, 1972, shall be determined to be
exempt from having to obtain a Certificate of Public
Need. :

The determination of whether such medical care facility
project is exempt, and the extent to which such exemp-
tion shall apply, shall be made by the Commissioner, based
upon satisfactory evidence and documentation submitted

17




by such person to demonstrate such formal commitment
and lawful obligation for a project amounting to $100,000
or more.

C. Any person who has received an exemption from securing
a Certificate of Public Need shall report the progress to-
ward completion of the exempt project within thirty
(30) days of the effective date of these Rules and Regu-
lations.

D. Failure to report progress or failure to demonstrate that
reasonable progress has been made toward the comple-
tion of projects exempt from having to obtain a Certificate
of Public Need may be cause for the Commissioner to re-
voke the exemption.

E. Any person having an exemption revoked and wishing to
- proceed with a project must obtain a Certificate of Pub-
lic Need in accordance with these Rules and Regulations. @

Section IX. Appeal of Decision
A. Appeal to Commissioner

1. Any applicant whose application for Certificate
of Public Need has been disapproved may appeal
such decision to the Commissioner in writing,
within thirty (30) days after notification of the
decision, requesting a fair hearing.

2. . Any person whose exemption from having to
obtain a Certificate of Public Need has been re-
voked or denied may appeal such decision to
the Commissioner in writing, within thirty
(30) days after notification of the decision, re-
questing a fair hearing.

3. Within thirty (30) days of receipt of notifica-
tion of appeal, the Commissioner shall set a
date and a place for such hearing.

4, Not later than 30 days following the hearing,
the Commissioner shall issue a final order with
respect to the disposition of the appeal.

18
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B.

Appeal to the State Board of Health

1. If the applicant is aggrieved following the final
order of the Commissioner, he may within
thirty (30) days, request a de novo hearing under
the provisions of Section 32-311.8, Virginia
(1950), as amended.

2. Such de novo hearing shall be conducted by the
full Board or a majority of not less than 2/3
thereof at a time and place determined by
the Board, which hearing shall be held within
120 days of receipt of notice.

3. The Board shall notify the applicant within
thirty (30) days of final determination of its
decision. : - .

Appeal to Circuit Court

" ‘Any applicant aggrieved by the final decision of the Board

may, within thirty (30) days after receipt of notice of the
Board’s decision, obtain a Circuit Court review in accord-
ance with Section 32-211.9, Code of Virginia (1950),
as amended.

Appeal to Virginia Supreme Court

The applicant may appeal the decision of the Circuit Court
in accordance with provisions of Section 32-211.9, Code of
Virginia (1950), as amended.

Section X. Sanctions

A.

Any person, partnership, firm, company, trust, association,
corporation, or other legal entity, which commences,
constructs, or undertakes construction of a medical care
facility project without having obtained a Certificate of
Public Need shall be guilty of a <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>