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c ... 
VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NENS i 

., 
... 

NEWPORT NEWS GENERAL ~ NON-SECTAR:IAN 
HOSPITAL ASSOCIATION,_ INCORPORATED, 

v. 

I 

I 
I 

Plaintiff, I 
. Law # SS {.3 -{j. I 

I JAMES B. KENLEY, 
Commissioner 
Department of Health 
109 Governor Street 
Richmond,_.· Virqinia, 

Commonwealth of Virginia I 
Defendant. 

MOTION FOR DECLARATORY JUDGMENT 

Plaintiff respectfully represents unto this Honorable 

Court as follows: 

1. That this is an action for Declaratory Judgment 

pursuant to Sections 8.01-184 .!!:~·of the Code of Virginia, 

as amended. 

/ 

2. That Plaintiff is a non-profit Virginia corporation 

...... __ which owns and operates Riverside Hospital, ]•a general and 

r 

i 
i 

. l 
' i I 
I 

non-sectarian hospital located at 500 J. Clyde Morris Boulevard, · 

in the City of Newport News, Virginia. 

3. That the Defendant is the Commissioner of the 

Department of Health for the Conunonwealth of Virginia, and 

at all times herein mentioned was acting in the course of 

his official duties as an agent, servant and employee of the 

Commonwealth of Virginia. 

4. That venue for this action is proper in this 

Court pursuant to Section 8.01-261 of the Code of Virginia, 

as amended. 
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S. That in connection with the operation of Riverside 

Hospital the Plaintiff has conduct~d and offered since 1972 

a complete open-heart surgery program. 

6. '?bat tpe Defendant has erroneously and unl~wfully 

undertaken to enforce the provisions of Sections 32.1-93 

through 32.1-102, both inclusive, of ~he Code of Virginia, as 

amended, and the Rules and Regulations promulgated pursuant 
. . . 

thereto, by requiring the ~laintiff to com~ly with the 

aforesaid provisions of Sections 32.1-93 through 32.1-102, 

both inclusive, of the Code of Virginia, as amended, as a -·-. 

conditi~n precedent ·to continuing the operation of its open 

heart surgery program. 

7. That Plaintiff alleges that the operation by it, 

at Riverside Hospi~al in the City of Newport News, Virginia, 

of an open heart surgery.program is no~ su~ject to the 
I 

requirements of Sections 32.1-93 through 32.1-102, both 

inclusive, of the Code of .Virginia, as amended, and that 

compliance with the aforesaid statutes and .the Rules and 

Regulations adopted pursuant thereto is not a condition 

precedent .to the operation of its open heart surgery program. 
~ 

a. That an actual justiciable controversy exists 

between Plaintiff and Defendant as to whether or not Plaintiff 

is required to comply with the conditions of Sections 32.1-93 

through 32.1-102 of the Code of Virginia, as amended, and the 

Rules and Regulations promulgated pursuant thereto as a 

condition precedent to the operation by Plaintiff of an open 

heart surgery program at Riverside Hospital in the City o~ 

Newport News, Virginia. 
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l 

WHEREFORE, Plaintiff moves the Court for a Declaratory 

Judgment Order adjudicating that it is not required to comply 

with the terms of Sections 32.1-93 through 32.1-102 of the 
\ 

., 

Code of Virginia, as amended, as a condition precedent to the 

maintenance an~ operation of an open heart ·surgery program at 

Riverside.Hospitai, in the City of Newport News, Virginia, 

' and for such other relief as the Court may deem necessary 

and proper. 

NEWPORT NEWS; GENERAL AND f 

PHILLIPS M. DOWDING 
Attorney at Law 

I 12335 Warwick Boulevard · 
· Newport News, Virginia 23606 

Counsel for Plaintiff 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

NEWPORT NEWS GENERAL AND NON-SECTARIAN 
HOSPITAL ASSOCIATION, INCORPORATED, 

Plaintiff 

1lv. 
! JAMES B. KENLEY, M.D., 
I 

State Health Conunissioner, 

Defendant 

DEMURRER 

) 
) 

-) 
) 
) 
) LAW NO. 5583-G. 
) 
) 
) 
) 
) 

..--- -·· ... 

Defendant; by counsel, demurs to plaintiff's Motion for ./ 
. . 

Declaratory Judgment on the basis that plaintif~ has not 

alleged compliance with either the Administrative Process 

Act, 9-6.14:1-.14:20 of the Code of Virginia (1950), as 

amended, or Part 2A of the Rules of the Suprern~ Court of 

Virginia concerning timely appeals from case decisions. 

By: 

Marshall Coleman 
Attorney General of Virginia 

James E. Ryan, Jr. 
Deputy Attorney General 

Robert T. Adams 
!Assistant Attorney General 

I 
715 Madison Building 
109 Governor Street 

!Richmond, Virginia 23219 
I C804) 786-1840 

- 4 -

Respectfully submitted, 

J.M-1ES B. KENLEY I M. D. 
State Health Commissioner 
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. ~ CERTIFICATE 

h • • ~"-d f I ereby certify that on this /v ay o Jwie, 1980, I 

· mailed, postage prepaid, a true copy of the foregoing Demurrer 
"' 

to Phillips M. Dowding, Esq., 12335 Warwick Boulevard, 

Newport News, Virginia 23606. 

7 ' 
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t- r · 
... ~t-:CEIVEO SEP 5 1980 

VIRGI?ttA1 XH TBB CIRCUIT COtm'l' FOR 'l'BB CX'n' OP m:wPORT HEWS 

;::".:.~~:;, • .... :·; · · .·:: · ·: ·· · ·. · .. ·, -··· · • · ·. • •." • -~~= ........... :-·~~..,.~,~-.~:~.:;~~-.;~ ;;:--:.:?----.. ~~~~~~::-~·~r:rl;r.~.·; 
NEWPORT NEWS GERERAL AND NON-SECTARIA!I .. . . : ... . . -. . . ~ .... · .... ~-·:: ; 

BOSPXTAL ASSOCIATXOH, XliCORPORATED, Plaintiff, \· 

v. ~. ·. . .. . •. '·· . .. . ... . .. .•· yaw #5583-0 

JAMES B. KENLEY, ~ .· 

I 
I' !; 
l 

.L 

. ' 
Commissioner ·:· · · ·· \ 
Depart:nent of Health Commonwealth of V.irgihia, Defendant.·:.·· .:·: 

·.· ... ···-- ·. 

This action came on this day to be heard on the 

Demurrer filed l1erein by the Defendant and. was argued by counsel..: 

UPON CONSIDERATION WHEREOF and for the reasons stated 
_,:!;; .... ~::·.- ..... :.·-=:.::·.: ::· ... : ....... .;. .. ·: ·· ....... ~··. :: ,,;. .... •.· .. ·, . . . ... · ·. ·;.·., .•• ~ ~: •. , . ··i .................. ,.. . ·.·-..·~ · .. :-.i~ .·· .. · .: •·::·.~ 
····.from the Bench during ·oral argument, .. · it· is• accordingly ORDERED ·····: 

that the aforesaid Demurrer be. and tho same hereby is. . I 
• • .:, ~ t •••••• :·: • ··: 

overruled. to which action of the Court tho Defendant, .. by ·· ··:_..'/::;_ ·; 

counsel. duly objected and excoptod. 

J:t is £urther ORDERED that the Defendant shall file 

his Answer within twenty-one (21) days from the date of entry 

of thi:s Order. 

9/2/80 

(s) Henry D. Garnett 
! .. =·~ ~~ .. . . ., . 

= · ,. .. Judgo · · ·. · ·~ · · · .. ·: ·--· \. .. •··. 
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% ASK FOR THIS 1 
.. f 
'· 

(s) ·Phillips M. Dowding 
Of COU..9\SOl. for J?l.aintiff 

SEEN1 

{s) Robert T. Adams 

Of Counsel for Defendant 

.... '-• 

- 7 -



... 
·' VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS 

NEWPORT NEWS GENERAL AND NON-SECTARIAN 
.HOSPITAL ASSOCIATION, INCORPORATED, 

) 
) 
) 
) 
) 

Plaintiff 

v. ) LAW NO. 5583-G 
) 

JANES B •. KENLEY, M.D., 
·State Health Conunissioner, 

) 
) 
) 

Defendant ) 
:• 

ANSWER 

1. The allegations contained in paragraph 1 of the 

Motion for Declaratory Judgment are not such as to require 

an answer, but to the extent that an answer may be required, 

the allegations contained therein are admitted. 

2. The allegations contained in para~raph 2 .of the 

Motion for Declaratory Judgment are admitted. 

3. The allegations contained in paragraph 3 of the · 
i 

:: Motion for Declaratory Judgment are admitted. 

4. The allegations contained in paragraph 4 of the 

Motion for Declarator~ Judgment are not such as to require 

an answer, but to the extent that any answer may be re-

quired, the allegations contained therein are·~dmitted. 

5. The allegations contained in paragraph 5 of the 

Motion for Declaratory Judgment are denied. 

6. The allegations contained in paragraph 6 of the 

Motion for Declaratory Judgment are denied. 

7. The allegations contained in paragraph 7 of the 

Motion for Declaratory Judgment are denied. 

8. ·The allegations contained in paragraph 8 of the 

Motion for Declaratory Judgment are denied to the extent 

- 8 -
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that it alleges that jurisdiction exists for this Court to 

consider this matter. For the reasons previously advanced 

and rejected by the Circuit Court concerning the defendant's 

demurrer, the defendant contests the jurisdiction of the 

Circuit Court. In all other respects, however, the allega-

'tions contained in paragraph 8 of the Motion for Declaratory 

Judgment are admitted. 

·By: 

Marshall Coleman 
; Attorney General of Virginia 

: James E. Ryan, Jr. 
Deputy Attorney General 

Robert T. Adams 
.Assistant Attorney General 
715 Madison Building 

.: 109 Governor Street 

.. Richmond, Virginia 23219 
(804) 786-1840 

Respectfully submitted, 

JA1'1ES B. KENLEY, M.D. 
State Health Conunissioner 

~ . ;/' /' ./. / ,L_. . . / /,. 
'-'"' ,-.r.., -... / 
//'/ · ·t:'- !. '.. L/'d/. -:f•·-·~···· 

/ 1 Counsel .--
~ 

CERTIFICATE 

I hereby certify that on this 
<-..\.... ;"c,,· 

•• .J day of September, 

1980, I mailed, postage prepaid, a true copy of the fore­

going Answer to Phillips M. Dowding, Esq., 12J35 \-larwick 

Boulevard, Newport News, Virginia 23606. 

- 9 -



VIRGINIA: IN THE C:IRCUIT COURT FOR THE CXTY OF NEWPORT NEWS 

NEWPORT NEWS GENERAL AND NON-SECTARIAN 
HOSPITAL ASSOCIATION, INCORPORATED, 

v. 

Plaintiff, 

Law #5583-G 

JAMES B. KENLEY, Commissioner -, .... , 
Departmen~ of Health Commonwealth of Virg~n~Defendan~ • 

. FINAL ORDER 

This action for D~ciara~ory Judgment came on tnis day 

to be heard on the·pleadings and exhibits previously filed, 

documentary ev~dence and testimony received and heard in open / 

court and was argued by counsel. 

UPON CONSIDERATION WHEREOF, and for the reasons stated 

by the court from the Bench at the conclusion of the evidence 

and argument of counsel, it is ADJUDGED, ORDERED and DECREED 

that the finding of the Defendant, as set forth in his letter 

dated December 27, 1977 to Mr~ Paul M. Boynton, Executive 

Director, Eastern Virginia Health Systems Agency, with copies 

to Bureau of Resources Development.and Mr_-Nelson St. Clair, 

Newport News General and Non-Sectarian Hospital .Association, 

I~corporated, trading as Riverside Hospital,· is not required to 

comply with the terms of Sections 32.1-93 through 32.1-102 of 
•· 

the Code of Virginia, as amended, or any rules or regulations of 

the Board of Health of the Commonwealth of Virginia promulgated . 
pursuant thereto, or any similar prior statutes and/or rules and 

regulations as a condition precedent to the maintenance and 

. 
operation of a complete open heart surgery program at Riverside 

- 10 



Hospital in the City of Newport News, Virginia, to which action 

of the Court the Defendant, by counsel, duly objected and 

excepted. 

In accord with Rule 5:9(a) of the Rules of court, and 

by agreement ~f the parties as evidenced by the endorsement of 

counsel for both parties to this Order, it is further ADJUDGED, 

ORDERED and DECREED that the transcript of the hearing held 

herein on .January 9, 1981 shall become a part of the record 

.herein if filed in ·the Clerk's Office within sixty (60) days 

from the date of entry of this Order. 

It is further ADJUDGED, ORDERED and DECREED that this 

action be, and the same hereby is, dismissed from the docket. 

ENTERED: I fat/;-I 

~~ 

SEEN: ·--. 

11.-

•I 

l 
I 

·I 
! 



EAST( .... ?\ VIHGINIA HEALTH SYSTEMS AGENCY, INC. 
11 KOGER EXECUTIVE CCNTER I S~ITE zf. · : 

J.t:>SERl W WE "-'T:. JS\ 
F-sesio.-n: 

NORFOLK. VIRGlt.llA Zl!i02 

Area Cooe (804) 4G1·123E 

@ 
PAU!. ~ lS~YNlO"­

£. 1.-:uto .. e c:,,,~,o· 

Mr. Nelson L. St. Clair 
Executive Vice President 
Riverside Hospital 
J. Clyde Morris Boulevard 
Newport News, Virginia 23601 

Dear Mr. St. Clair: 

·~·-

November 3, 1977 

As you may know, .we are presently revie"'·ing a Certificat.e o= Public 
Neec applicatjon for replacement of a cardiac catheteri~aticn lab at 
Norfolk General Hospital. 

ln performing this review, and in compa:-in& present HSA \' hcsphal 
operations with the prop~sed National Guidelines for Health Planning, 
it has come to·our attention that the number of open-heart surgery 
cases at Rh•erside Hospital is much lm..:er than the proposed standards. 
Our infonnation indicates (see page ~ of enclosure) that du=ing 1976 
onl)• 12 open-heart. operations were performed at. Rhrerside Hcspi-cal. 
This is well below the proposed standard of 200 procedures/annum . 

. T'nough admittedly these are only "proposec!" standards and though 
the EVHSA has not at this point t:aken any formal position on therr., 
nevertheless it seems t.o me that you ~i&ht want to re-evaluate the 
need for this program at: Riverside Hospital. 

ln any case, 1 would appreciat.e it. if you could provide us with all 
pertinent infonnation on the operation of· this program from its incep­
tion t.o the presen~. This information will serve t.o updaLe our records 
and to assist us in performing our CO?J\ revie\<: functions. 

Your cooperation in pro\'iding us with this ir.fo:r=.ation and any addi­
tion al coraments you might have is very ii1uch appareci at ed. 

Sincerely, 

~~(' 
P. ~~- ~:Zton~---~ 
Execu~··Dlrtctor 

P!-~3/r.s 

Enclosure 
- 12 -

/ 



"f"" . .. ~ .. ··- . ( . 

RIVERSIDE HOSPITAL 
J. Clvdt Mo:ris Boule'l."3.J"d 

NtV.'J'O~ ~t'4'S. Virginia :::3601 
Tcirrhonc 59r;.:rooo 

:Mr. Paul M. Boynton,· Executive Director 
Ea.stern Virginia Health SysteJlls Agency 
11 Koger Executive Center ·. 
Suite 203 
Norfolk, Virginia. 23502 

Dear Mr. Boynton: 

(.·7 -

November 7, 1977 

In response to your letter of Noverriber 3, 1977 requesting 'infonnation 
concerning the Open Heart Surgery Program at Riv~rside Hospital, I would 
like to submit the following. ;:-

Tne program was initiated with approval of the Board of ·Tnistees of 
Riverside Hospital on Februal)" 23, 1972. Tne program. was put together 

· ~ith the support of a cardiologist, three thoracic surgeons on the 
·medical staff at Riverside Hospital, and Dr. Lewis H. Bosher;·Jr. fro;n 

t.he Medical College of Virginia. Tne intent was that Dr. Bosher wouid 
assist '\\ith the design and establishment of the program, perfonn the 
onen heart surgical cases at Riverside Hospital with the assistance of 
the thoracic surgeons until·such a time that the thoracic surgeons were 
re-oriented to the program. 

Tne first open heart surgery case v:as performed on February 2, 1973 and 
the cases p~ogressed satisfactorily during the year. Tnroughout the 
years of 1974, 1975 and 1976 anesthesia was not available·from Ri\'ersicie 
Hospital and we had to use part-time persormel from MC\' for ai:iesthesia 
coverage. 

Tne ] ast open heart surgical case perfonned at Riverside Hospital \·:as on 
Septe::-ber 3, 1976. After t.hat: time the anesti1esia coveraQe fro;r. M:\1 

be~azne non-existent and as a result the program ce25ed to --function. h 
t.ot.al of 77 cases were perfonned at Rive.rs:ide Hosp:i tal between February, 
1973 and September, 1976. Tnese cases co:?..Sisted of coronal")r arLerial 
bypasses, aneurysmecto;i1y, mf~ra) co::rnissurotomy, mi tral val vuler replacera=nt, 
a.;d enclosure of atrjo-septa]d defects. · lul the patients ,~~ere catheteri:ed 
pre-operatively, and fol101,•ed by a post-operative cathet_eriz.ation six to 
t~·el ve r.1ont'hs after surgery. 

- 13 -
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Paul M. Boynton 
(. 

( ,~ovember 7, 1977 

- . 

Frew SepLeiiOer· 3, 1976 to present the Open Heart Surgery Progra.Jil has not 
ftmctioned due to the lack of anesthesia coverage. In ·July of this year . 

• an anesthesiologist joined the staff of Riverside Hospital who is interested / 
iJ1 prO\iciing anesthesia for open heart procedures and, therefore, we are 
re-actiYating the program. .We also have an open heart surgeon who will 
be joL""ling the staff in January of 1978. 

V:e no~ have ·two hospital based cardiologists who have indicated to us 
that the potential·of·perfonning approx:iJnately 200 open heart surgical 
cases per year is a viable potential, given approximately; three years to 
develop the program with a single surgeon perfonning the !surgery. Even 
though the service has not been provided for 15 months, it is a ser\Tice 
that has been provided by Riverside .Hospital since 1973 and it appears 
to us that it ·will be a viable program in the near future. 

·:NLSTC:ga 

~t~%\~ 
Nelson L. St. Clair, Jr. 
Exea.ttive'Vice President 

- 14 -
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EASTF(~ VIRGINIA HEALTH SYSTEMS AGE~CY. INC. 
. 11 KOGER EXEClJTIVE CENTER I SUllE ZJ( · ;. 

NORFOLK. VIRGINIA. 23502 

~:::>SER1' W WE P.'i'Z.. JR. · 
F-1r91~n: 

Area Code (004' 461·1236 

Mr. Nelson St. .. Clair~ Jr. 
Executive Vice President 
Riverside Hospital 

@ 

J. Clyde Morris·Boulevard 
Ne~~ort. News, Virginia 23601 

Dear.Mr. St. Clair: 

November 14, 1977 

Thank you for your November 7th letter responding to our ea~lier 
inquiry Tegarding Riverside's qpen-Heart Surgery-Program. 

PAU;. U E!:l't .. "':Ot.; 
E •t<uh•e ~"0'!:1t\· 

We have examined the inf9rma'tion you have presented and are of 'the 
opinion that a Certificate of Public Need probably is required prio~ 
t.o reactivating this program. As you may know, the_ Federal Regula­
tions which govern HSA review include as ."new institutional services" 
those which have not been offered within the preceding 12 ~o~~hs. 

Additionally, the performance of this program during.the period in 
which it was active seems to fall far below the ~standards set for~h 
in the proposed Federal Guidelines. ln view of.this fact and t.he. 
fact that., according to 1976 data, Norfolk General Hospital only 
performed the minimum 200 open-heart procedures 3 ~t appea~s quesLion~ 
able to establish a "new" program when a geographically close exist­
ing program is only operating at a minimally efficient le\·el. 

By copy of this letter, I am requesting the advice of Cor.~issioner 
Kenley on the appropriateness of a Certificate of Public ~~eec re·..-ie...,· 
of this matt.er. Ypur cooperation is very much appreciated. 

PMB/ks 

Sincerely, 

~ ~ 
P. M. Bo~-nton 
Executive Director 

cc: Cc;r_-:issioner JaTJes B. 1\enlcy 

- 15 -
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·' 

pr. W Wf t-."'r:. JR 
F-•u•orn\ 

EkSTER("'''lRGINlA HEALTH SYSTEMS AG~N~Y. INC. 
· . ,, t<.OGER CXECUllVE CENTER I SUITE. '°3 ( ·~ : • 

. ' •. 
NORFOLK. VIRGINIA ZJ.!J02 

PAU~ U 90Yh'70t.: 

James B. Kenley, M.D. 
S~ate Health Commissioner 
Virginia Depar'tment of Health 
109 Governor Street 
Richmond, Virginia 23219 

Dear Commissioner tenley: 

E•t":~••e Cuoi:t:»r 

November 30, 1977 

l am ·w-ri t:ing you today t.o inquire as to 'the s'tatus of your deli'be:-a­
'tions concerning the pot.e·ntial react:iva't:ion of Riverside Hcspi tal 1 s 
o::>en heart surgery prog-;-am. By copy of my November l4'th l ett.e:r t.o 
~~~. St.. Cl air,, I had requested your guidan~e as t.o ;t.he approp:-ia.~eness 
of a COPN review of t.his matter. 

In case the original correspondence l-:aS not received· in you:- o::ice 
or inadvertent.ly overlooked, I am enclosing a copy of .~ur co::?let.e 
file on this for. your informat.ion and revi e~. An"ything you could 
do t.o assist us with this matter would be greatly appreciated. 

I 'trust you had a good Tnanl:sgiving, and my best wishes for 2 hap;iy 
holiday season. 

Sincerely, 

~~ . 

P •. M.B~ 
Executive Director 

PMB/l:s 

Enc)osures 

cc: Mr. Nelson St. ~lair 

.:. 

- 16 -



. . . .. 
(·· 

® 
COlvfMON\11E}:.LTH of VIRGINIP • 

• 
"'!:SE KEN!.(Y. ~ 0 Department of Health 

Richmond. J'a. 23219 
·~M!SSIONE ~ 

December 27, 1977 

Mr.·Paul M. Boynton, Executive Director 
Eastern Virginia' Health Systems Agency 
11 Koger Executive Center - Suite 203 
.Norfolk, Virginia 23502 

Dear }.tr. Boynton: 

This is in reference to your letter ·of Novem'Oer 14 and Your folloft~:> , -
.·letter of November 30 relative L.o re-instituting th~ open heart surgery ser-
vice at Riverside Hcspi tal. Based upon the advice provided by our legal 
cotmse1,-~ho has researched this matter, it has been· determined that if any 
services not provided by a hospi~al during its pr~vious 12 months of operatic: 
is re-instituted, iL. is considered to be a new service and as such ~ill re­
quire a Certificate of Public Need prior to implementation. 

I hope this ·clarifies the matter. By copy of this letter I am info~­
ing Mr. St. Clair, Administrator of Riverside Hospital, of this finding. 

If there are any questions, please contact Mr. Raymond 0. Perry at 
804-786-74 63. 

•. 

. 
Sincerely, 

Jcu-nes B. Ken 1 ey, M. D. 
S~ate Heal~h Co~~issioner 

cc: Bureau of Resources Devel~p=ent 
~~. Nelson SL Clair 
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April 17, 1978 

Hr. Paul M. Boynton 
Executive Director 
Eastern Virginia Health Syst~s Agency 
11 Koger Executive Center 
Suite 203 
Norfol~. Virginia, 23502 

Dear Hr. Boynton: 

In response to your letter of Uovember 14, 1977 and ·or. Kenley's letter 
of December 27, 1977, we have re-examined the facts previously described 
1 n our letter to you of ?cov~ber 7. 1977, and find that some errors were 
made in the infonnat1on provided by us and the interpretation of the 
definitions of cardiac surgery. 

We have reassessed our information according to the guidelines establis~ed 
by the Intersociety Cor:mission for Heart Disease Resources, Optimal 
Resources for Cardiac Surgery published in CIRCULATION, Vclu~e 52, 
Uovember, 1975. During the past 24 months, following ttie referenced 
guidelines, we have performed 134 cardiac surgical procedures at Rh·erside 
Hospital. Several of these operations required the availability of the 
open-heart pump. The last procedure was 'perfonned approxiri.ate1y one 
week ago. Also, ~uring the same period, 119 additional cases were 
referred to other medical facilities for cardiac surgical procedu1es. 
(see attached list). We, therefore, feel that we are in accordance with 
the federal ~nd state regulation in that these cardiac surgical procedures 
have continued to be provided up ~o the present date and that the program 
was not discontinued as .referenced 1 n our 1 Etter of Nover:tber 7, 1977. 

_. 
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Mr. Paul M. Boynton -2- Apr11 17. 1978 

;fe nD'ft have full anesthesia coverage, and a new cardiac surgeon who will 
be joining our staff. There 1s considerable· pressure on the part of the 
H.edical Staff to continue the cardiac surgical program, and expand 1t / 
over the next two to three years within the guidelines for. health planning. 
Our hospital based cardiologists have stated that the potential of 
performing approximately 200 open heart surgical cases per year along 
with approximately 90 to 100 non-pump cardiac surgery cases is a viable 
potential, given approximately three years to develop the program with a 
single surgeon perfo~ing the surgery. 

I would appreciate your cou.nents on and authorization to continue with 
our cardiac surgery program which would include open heart cases in line 
with the health planning guidelines without the necessity of applying 
for a Certificate of Need and/or a reinterpretation of the fnfort"~t1on 
by Dr.·henley to assure that this is a continuous program and not a new 
service. Everything is available to continue the program with no r.~jor 
capital expenditures. 

-I am looking fon-,rard to your response. 

G?.B: ga 
Attachrr.ent 

- 19 -
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Gerald R. Brink 
Executive Vice President 
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EAST( \VIRGINIA HEALTH SYSTEMS/ ~ENCY. INC. 
11 KOGER EXECllTIVE Cet.ITER I SUITE 20~ ; 

NORFOLK, VIRGINIA 23502 

AO~~R'T W WE,,.-:-z. J~ 
Pre,•::tt~~ 

Area Code (80') 461-1236 

'Mr. Gerald Brink 
Executive Vice President 
Rive~side Hospital 
J. Clyde Morris Boulevard 
Newport News, Virginia 23601 

Dear rlr. Brink: 

May 8, 1978 

Tnank you .for your letter of April 17, 1978 and the information regarding 
Riverside Hospital 1 s Cardiac Surgery Program. 

In reviev.·ing your question, it would. be helpful if you could provide us 
with some additional information including: 

1. 1be estirr.ated a.,~ount of initial capital expenditure to 
continue the program. 

2 •. A projected operating budget for the next two years: 
(Show each year sepaTately.) 

3. A definition of the primary service area by city and 
county. 

4. Will the surgery team be perfo~ing open heart procedures 
at any other institution in addition "to Riverside? 

5. Please indicate, by utilizing the following format, the types 
of procedures perfo:nned at Riverside for calendar ye~rs 1976, 
1977, and 1978 to date. Indicate the same for those 
referred. lndi.cate yes or no if procedure requires a\"ailabili ty 
of open-heart pump: 

Performed at Riverside 

Calendar Calendar 
PUDp Year 

Tyne Procedure Assist 1976 ----
Referrals 

Pw""Jp 
Assist 

- 20 -

·cs1 c:iC.ar 
Year 
1976 

Year 
197i 

Calendar 
)'ear 
197i 

...... - .. ., • ~~ ... ! ,..: t: ... ~ ··:1,.: ·•! •:""".' ': -= : ;_"!~ ~=·; \•.:..-:·•.::.. 

To Date 
1978 

To Date 
1978 

P•u~ u e~nno ... 
C •t-::ish•fl :, .• fll'::o· 



. ·, "",. 
r ·: • ~ir. Gerald Brink (. 2 ( May 8, 1970 

6. l':hat percent (estimate) of those ref erred. during the past t.wo 
years wen~ to the following institutions?-

. [a) ·.··.MC\' 
··.;(b) ... UVA . 

{c) · ·No.rfolk .General 
· ·.(d.) Other 

Your assistance in providing.us with :this.additional .info:nnation is very much 
appreciated. 

·Sincerely, 

~~ -
· .. Paul 1-1%"ynton 

Executive Director 

; . 
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RIVERSIDE HOSPITAL 

May.26, 1978 

Mr. Paul Boynton, Executive Director 
Eastern Virginia Health Systems A9ency, Inc. 
11 Koger Executive Center, Suite 203 
Norfolk, Virginia 23502 

Dear Mr. Boynton: 

0 

-... :.:: 

. I 
Per your letter of May 8, 1978 concerning our~ardiac Surgery Prograrr., 
we subilit the f~llowing additional informatjon.;...-----------

1. The estimated amount of initial capital~~xpenditure to continue 
the program. 

No new equ.i.pnen.t will. be. ne.ederl. 

2. A projected operating budget for the next two years. 

3. 

7979 . 1980 
(80-100 Ca.be.o) (130-150 C~u) 

2 1W' h i.n Op~t.g Room 20,424 20,376 
1 'RN .i.n Rec..ov{j~y Room 10,212 10,538 
4.5 K.N'h i.n CCU 45,954 46,521 
1 1'wnp TecJuU.Ci.a.n 1E,ODO 18,000 
1 1'wnp Abi,.i.bta.J"d:. 14,000 
SuppUeh 29,200 54,750 

T ct..c.1. 0 pc/z.a..:Ung B!ldge.t $123,790 $166,0Z3 

A definition of the primary service area by city and county. 

P~"J:i.ng VL6.t.J-~c:th 11, Hi and 21 p.f.!.Lh .the 1hle 06 Ll.!i.81~ a.1:d 
SrrJJ..h6i...el.d a.Ae.a..o. · - . . 

Will the surgery team be performing open heart procedures at 
any other institution in addition to Riverside? 

.: 

- 22 -
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Mr. Paul Boynton -2- May 26, 1978 

5. Please indicate, by utilizing the following fonnat, the types 
of procedures ·perfonned at Riverside for calendar years 1976, 
1977, and 1978 to date. Indicate the same for those referred. 

/ Indicate yes or .no if procedure requires availability of open-
heart pump: 

PERFORMEV AT R1VERSIVE 

Cai.vtd.aJL Cal.endali. 
Pump Pwnp Ye.aJt. y~ Tc-Va:tc. 

p Jt..o c.e.d.uJu!. Ahh.i.bt. St.a.Jidb u. 7976 1977 197t 

1 nM!Ji.:U..o n 28 
o~ Pa.c.ema.keJL 21 

6 28 21 6 

Pul..he. 
G e.ne.Jta.toJt. 
Cha.nge 30 37 15 

:. 

1' eJLLc.a.JUi.e.C:tomy 6 ·:o 6 

CoJtD nalUI Vein . ~ 

Bypa.hh G1ui6t. 13 13 

JJJ.;tJutl V af.v c. 
Ccm.rr...i...oh u./wt.omy 2 2 

R c.pai..Jz. on 
A.:tJU...a.,l S epta.l 
Vc.6e.cth 1 1 

1 J!b CJt.t.i_o t1 D 0 
Ve.na Cava 
LJ m b-'Lel.la. 7 7 

TOTAL 74 64 22 

·REFERRALS 

Ca..lv1dM. Cc.!.v:dl:.J-.. 
Pwnp /..~~.i .. 1:d:. y CLV'L ~I c.aJt Tc-f.:.:..c 

P~occ.d.wte or.. S.t.a.tidbu 7976 1977 79H 

-Cc r ..lJ ruz.,'Ly Alz.:tc,'ttj •. 
/ut Eyptl..hh ~'u 35 40 75 ·~ 

J.1 ... i..:.C/u-l' t:c.tve / 
'R c. plac. tr.= CJ:t \'u 2 j I -;J \ . 
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( "' l Mr. r·aul Boynton -3- May 26, 1978 

1 
r 

"REFERRALS ( CONT11JUEV) 
.~.:. 

Cal.C!.Yld.aJi. Cal.wdaA. 
• • Fump Au~i.Az Ye.LVL YeaJL T o-'Dc.:t.e.. / 

P rdJ c.c.du.:c..e. o c Stmuf.bt! . 1916 7977 .. 197E 

Ao Va.t:ve (]·· Repla.c.eme.nt Yu 3 3 2 

Ao an.cl. MV 
11 R e.pl.a.cemvtt Yu 0 1 

Mli and T~p.LJI 0 Re.pl.a.cement: ·Yeh 0 0 1 

,~ 
~ 

Ao and c~ Ye.& 0 4 2 \.!.... . 
-~· 

JJ. V a.nd Ca.bh Ye.& 0 ... 1 1 

A:tJz.1..a.l s c.pti:z.£ 
Ve.~e.c..to Yeh 2 3 0 

JJ..i;t/w.1. ct ComrrJ...oi..UJt.O:tomy Yu 2 . 7 c 
' Pat.en:t Vuc.:tn..h 

Ar.;tvz.,i..o LLO Yu 0 1 .. 0 

Coa.Jtc;la.;llon on 
Ao Yel> 0 1 0 

Tr ~>:t, pla.n:t. Yeo D 1. 0 

1J.lhi.. e.c:Ung 
ThM.o..ci..c H erna.ta Yeo 0 2 0 

6. What percent of those referred during the past two. years \o.'ent .to 
the following i nsti tuti ons? 

a.) MCV .•..••••••..•.•.....•.•...• tO~ 
b) UVA ••••••••••••••••••••••• ~ ••• 5~ 
c) 1Jo,"L6 of..k Ge.ne/u2t. .••••••••••••••• 15 ~ 
d} Oti1e.t1. •••••••••••• ~ •••••••••••• o~ 
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Mr. Paul Boynton -4- • May 26, 1978 
..... 

If you have any further questions concerning the program, please feel 
free to call .me. ,~ 

GRB:ga 

Sincerely, 

·nd~~ 
~~~d R. Brink 

Executive Vice President 
i 
I 
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EAST .. ''tS \'JHGINIA HEALTH SYSTEMS, I> ~ENCY. INC. 
' 11 KOGER EXECUTIVE CENTER I SUITE 2t. 

~O!!EP.":' \•, •h:.!•~Z. JR 
F-1es•oe~· 

Mr. Gerald R. Brink 
Execu~ive Vice President 
Riverside Hospital 
J. Clyde Morris Boulevard 
l\e"''Port News, Virginia 23601 

Dear Mr. Brink: . 

NORFOLK. VIRGINIA Zl!>OZ 

Area Cooe (804) 461·123~ 

July 25, 19i8 

--:;.-..:: 

Tnank you for the utilization information regarding Riverside Hospital's 
Carciac.Surgery PrograIJ. 

After reviewing the information and consulting with medical advisors, it 
appears that the procedures which were performed during 1.~77 and 1978 to 
date, are not "open heart" procedures. Our analysis of the information 

PA.:J:. W 80VNT0Plt 
c ·~::.i1t"tt C··~10-

you provided suggests that our earlier opinion was basically correct-­
that a Certificate ~f Public Need would be required prior to reinstituting 
open heart procedures at Riverside. This opinion is based on the fact that 
these procedures performed do not use a heart-lung-bypass r.achine. Tnis 
ap?ears to be the accepted definition of open heart surgery as stated in 
the ~ational Health Planning Guidelines (3-28-78). While in so~e cases 
it ma)' ·be desirable to have the machine on hand, it does not appear to 
be medically necessary for those procedures performed at Riverside during 
1977-78. 

I regret the delay in responding to the inforrna-rion. Please ke.p us 
1n:orr.ed as to your pl ans. 

cc: ~ir. Rayr.iond 0. Perry 

- 28 -

Sincerely, 

Paul M. Bo:mton 
Executive Director 
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COMIVLON¥VE;\.LTH of VIR-GINI .. ~ 

MES B. KENLEY. M 0. 
Department of Health 

Richmond, Va. 23219 )MMISSIONER 

November 21, 19~ 

Mr. Gerald R. Brink 
Administrator 
Riverside Hospital 
500 J. Clyde Morris Boulevard 

· Newport News, Virginia 23601 

· Dear Mr • Brink: 

This is in response to your letter of October 16, 1978, regarding 
Riverside Hospita1's request to establish an open heart surgery program. 
I have reviewed the information provided and note the following: 

During calendar year 1977 and year to date 1978, Riverside Hospital 
had a limited cardiac surgery program. This program performed pace­
maker insertions, pulse generator changes, insertion of a vena cava 
umbrella and pericardiectomies. 

During this same time period, Riverside Hospital did not perform 
open heart surgical procedures. 

The rules and regulations of the Virginia Certificate of Public 
Need program require that a Certificate of Need be obtained by the owner 
of a medical care facility prior to adding a new service which involves 
a capital expenditure in any amount. The rules fu~ther define a new 
service as "i\ distinct, identifiable modality, whether diagnostic, 
therapeutic. • • which has never been offered o.r has not been offered in 
the previous twelve (12) months by the medical care facility." 

cc: 

From this definition and the data provided, I conclude that: 

Riverside Hospital can continue to operate a cardiac surgery program 
for non-open heart procedures. 

Riverside Hospital must obtain a Certificate of Need prior to 
performing open heart surgery procedures. 

Easter~ Vi:ginia Heal~h Sys~erns Agency 
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Dr. James B. Kenley, Commissioner 
State Health Department 
109 Governor Street 
Richmond. Virgi~ia 23219 

Dear Dr. Kenley: 

September 26, 1979 

Re: Open Heart Surgical Services v1 
Riverside Hospital 
Newport News, Virginia 

Riverside Hospital is offering to the public the services of open 
heart surgery. In this connection, several cases have been scheduled 
during the next few weeks. The offering of these services w111 not 
involve any capital expenditures because all equipment and other facilities 
are available. 

Riverside Hospital has been prepared to offer this service to 
patients for the past·year. However, upon your direction, we did not 
perfonn this service and '-pplfed for a Certificate of Need. 

·~ 

It is our interpretation of the existing Statutes and Regulations 
that.a Certificate of Need is not required because: 

1. .We do not consider the program as "new", as defined 
in Section 2.20. · 

2. The service does not require any capital expenditure. 

Even though=we are presently offering this program and believe that 
it does not need aiCert1f1cate of Need we would still like to receive 
Certificate of Need approval. 

NLStCJr:ga 

Sincerely, 

Helson L. St. Clair, Jr. 
President 
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Dr. James Kenley 
Health Co~issioner 
State D~partment of Health 
109 Governor Str2et 
Richwond, Virginia 

Dear Dr. Kenley: 

October 16, 1978 
,-·· ···-·--·-· )l 
' : ., . -· -- r·• T ·, ; - D 

• • C • • • .1 ? • I 
flJ \. • •• ,_.,,> ··~ l ... _,. ~ I 

I would like to thank you and Ray Perry for the time you gave us on Wednesday, 
Septe=iber 13, 1973, to explain our Cardi~c Surgery dile.rmna.. As a r~sult 0£ 
this 1?1ee.ting and our conversation,· I would like to request that you reconsider 
your decision in your letter to Paul Boynton dated December 27, 1977, due to 
the discovery of new information which was not provided at the ~-time for your 
review, and that you also consider our Cardiac Surgery Program as an ongoing 
program with a potential of performing up to the required st~ndards. 

Our letter of November 7, 1977 to Paul Boynton did not include a statistical 
breakdown of cardiac surgical cases when it stated, "From September 3, 1976 
to pres~nt tha--Operi F.e3rt Su~gery Program has not functioned due to the lack 
of anesthesia ccvcrage-:-'"r This statement did not consider the fact that six 
pericar~~S.t.Q..?~.SlS were pcrf ormed for chronic and sub-acute pericarditis in 
which the pump was primed and available to the operative field. for i~~ediate 
use. Otner surgical- procedures sucn-as-cardiac trauma and pR.cernaker implan­
tation were also performed. A cardiac anesthesiolozist was available, although 
he could not perforr.i on a routine basis without proper back-up or relief. 
Please see attached statistics. 

Our Ca.rclJ.~'!!SCrr_!_;:g_g~;i_m., although at a reduced rate of surgery, has been 
ongoi:ig durin~ the troublcso::u.e developmental pericd. We maim::?in th:it we 
vcre i.n CO;'.i:pli:ince wit!l the &ui<lelines existin3 at the time of the initial 
dee is ion, November, 1977. !\e h3VC delayed t!'le provision of inc~eased cardiac 
surgical services whic!1 has been re=idy for inplementation since No'\PeJ'.lber 1977, 
while awaiting cl~rific~tion of our service as a continuing prugran. Had 
this dalay not occ'.irred, we could hav~h in fact, perfor.:ied over . !.fl_Q ... ~ardiac 
surgi~_~l _ procc?durcs within the la.st year, which would-·have -piaced us in full 
cocplianc~ with the Federal guidelines as published Harch 23, 1978. (Federal 
Register). 

We have a c~rdia~ surscon, ~~~sthcsiology coverage, all necessary capital 
equipcent and technical assistance available to continue the prograQ. In 

1 
1 
l 
J 
' I 
I 
t 
! 
-! 
; 
i 
I 

- 31 - , 
. .. 7T{?e)(Ht8/T ;z 

J. Clyde ~!nrris Bouk\"ard/X'--.. \'.:pnr1 X~v:~. Y'ir~!ini:t ~;3G01 /(80.!f) ;;09 .. ~000 



.. 
I 

Dr. Jnt!les Kenley · -2- October 16, 1978 

view of these facts and the continuing support and desire expressed by our 
medical s.taff for this service at Riverside Hospital, I again would like co 
request that you reconsider your decision as outlined in your letter to ~ 
Paul Boynton on December 27, 1977. To clarify any questions concerning the 
program, I have a sUIIl!I:ary of statistics, an historical outline of the de-
velopment of our program, a summary of our presentation on September 13, 1978 
and copies of all correspondence. If you have any questions concerning this 
request or inforuation provided, please call upon me. Thanking you in 
advance for your time and consideration. 

GRB:dsa 

Sincerely, 

Gerald R. Brink 
Executive Vice President 

- 32 -
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September 1971 -

February 23, 1972 -

February 2, 1973 -

Septe~ber 3, 1976 -

September 1976 -
October 1977 

October 1977 -

HISTORICAL DATA 

Director of Cardiology arrives at Riverside Hospital. 
The objective was to establish a cardiac catheterization 
laboratory and a cardiac surgical prop,ram. 

Cardiac Surgery Program approved by the Board of Trustees. 
The prc>gram-wa"S"put ·tc>gether with the support of a Cardio­
logist, three Thoracic Surucons on the medical staff at 
Riverside Hospital and Dr. Lewis H. Bosher, Jr. from the 
Medical College of Virginia. The intent was that Dr. Bosher 
would assist with the design and establishment of the program, 
perform the open-heart surgical cases at Riverside Hospital 
with the assiStallCeo'f"t°l1e····i:horac·ic surgeons until such a 
time that the thoracic surgeons were re-oriented to the 
program. 

t 
~· • •' •. t !,. I~ 

The first cardiac surgery case was performed at Riverside 
and the cases progressed-Satisfactorily during the year. 
Throughout the years of 1974, 1975 and 1976, anesthesia was 
not available from Riverside Hospital, and we had to use 
part-time personnel from MCV for anesthesia coverage. The 
cardiac surgical cases which were deemed lower risk were . 
performed at Riverside Hospital, while the higher risk cardiac 
surgical patients were transferred to th_e Medical College of 
Virginia. The purpose of this was to minimize the risk and 
maximize quality of care. 

The operating room suite expanded from eight to 12 operating 
rooms. A cardiac surgery room was now available for full-time 
scheduling. 

Anesthesia coverage from !1CV became non-existent, and it was 
decided that high-risk cardiac surgical procedures should be 
referred, while the shorter, less risky.procedures could con­
tinue to be done at Ri:V'erside until an anestherlol.7,gist trained 
in c~i"r-cB.:ac .... surg"err«:ould ·b-e-·recruited. During this period of 

,. ,. 

somewhat limited activity, cardiac surRical procedures were :S'·)~ ..... 
performed such as pericardiectomy and pacemal<er-·implan·t·ation, ':

1 
t. .- 7 

which-required 'that-- the heart.:.lung ''bypass-·pump····be prime·d and . , 
available to the operative-fiel~- ~-\~.1 ' ---·--·-- -
_____ .. -.. t\• • 

During this period the number of cardiac catheterization cases 
performed at Riverside increased markedly to approximately 400 
cases a year, precipitating about 100 referral cases to other 
facilities for cardiac surgery. This increase has also re­
sulted in an approved construction project to provide a new 
cardiac catheter!zation laboratory adding to the cardiac 
surgery potenti31 at Riverside. 

Two anesthesiologists with interest and expertise in cardiac 
anesthesia became available to the Riverside staff. In addi­
tion, an additional cardiac surgeon was recruited to assume 
responsibilities as Director of Cardi~c Surgical Services and 
provide these services on a full-time.basis. 
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November 3, 1977 -

December 1977 -

HISTORICAT.. DATA 
-2-

The Eastern Virginia Health Sy$trnns Agency inquired into 
the activity of the cardiac sureical program at ~iverside. 
At this point in time, accurate statistics were not pro- ~ 1 
vided, which resulted in the Decer.iber 1977 decision from .... . _._.C • 
Dr. Kenley, Heal th Coro.missioner; however, we considered ~. 
our prograc to be an a~tive cardiac sur1l!g.l program, even 
thouch on a limited basis, througn the performance of 
pericardiecto:aies and pacemaker insertions. This ·was based 
ontne···renort· of"-the Inteisoc1etv·-car.mlfs.c;ion for l!cnrt 
Disease R~sources, Ootinal Resources for Card~ Sur.r.erv, 
Guidelines of Pro~ra~ Plannin9, and Ev~ation, published 
in CIRCULATimt, 52:8-23, November, ~975, which was the 
only document available defining the scope of cardiac 
surgery. 

A letter to Paul Boynton from Dr. Kenley indicat~d that a 
new institutional service was being 'initiated at Riverside 
Hospital, therefore requiring a Certificate of Public Need 
for Cardiac Surgery, the rationale being that we had not 
performed the service during the previous 12 months. Con­
tinued correspondence with the Eastern.Virginia Health 
Systems Agency has resulted in no change of position, even 
though additional data has de~onstrated that the cardiac 
surgical program was active during the period in question. 
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1. Riverside Hospital has provided cyiliR.C .... ~µ]'."gi~-~1--~~i::v.ices 
on a continuing basis since February 3, 1976. This ,.,as 
provided on a limited basis during the period of September 
1976 though October 1978. 

I 
2. The capability for provision of full cardiac surgical services 

commensurate with the surgical cases generated by cardiac 
catheterization laboratory (100 surgical cases per year) has 
existed since October 1977. The potential for continued growth 
is certain. 

3. Delay in the provision of increased services by this program 
since Novecber 1977 has resulted from an interpretation of 
the guidelines based on incomplete data provided by Riverside 
Hospital. ·-

4~ Further capital expenditures would not be necessary for 
continuation of our program on a full scale. The cost per 
cardiac surgical case at Riverside Hospital would in all 
probability be.the lowest in the state. 

S. The General Hedical Staff of Riverside Hospital has repeatedly. 
expressed support for this program. 

6. Nearly every patient ref erred to other centers following 
catheterization at Riverside Hospital has requested that their 
surgery be performed at Riverside Hospital if possible. This 
would not only decrease the cost to these patients' families, 
but would facilitate optical follow-up care. 

7. The current system of referral has resulted in unsatisfactory 
delay of surgery and less than optimal post-surgical care. 

8. The provision of this service at Riverside Hospital ·will not 
signif ic3ntly affect the operation of similar programs in our 
geographic area. 

9. Riverside Hospital has the potenti31 to meet all state and 
Federal standards for Open He3rt Surgery. 
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SU!-t·IARY 

OF THE 

RIVERSIDE HOSPITAL CARDIAC SURGERY PROGRk'! 

PRESENTED TO 

DR. Jk'!ES B. KE~lLEY, CO~t:USSIONER OF HEALTH 

SEPTW-IBER 13, 1978 

BY 

DR. J. A. HORGAN 

SEPT~IBER 1971 THROUGH SEPTEMBER 3, 1976 

In September of 1971 I became the Director of the Division of Cardiology 

. at Riverside Hospi.tal. The objectives of the Division of Cardiology were to 

establish a cardiac catheterization laboratory and a cardiac surgical program. 

The cardiac catheterizaeion laboratory was established without difficulty, and 

has experienced a yearly increase in caseload. Dr. W. U. Graham was the cardio-

thoracic surgeon at Riverside Hospital. The cardiac surgical program was 

instituted under his direction. It was felt that in order to m~ximize the quality 

of care, consultation on each case would be obtained from Dr. Lewis H. Bosher, 

Professor of Cardiac Surgery at the Medic~l College of Virginia. Dr. Bosher agreed 

to be present at Riverside Hospital for each cardiac surgical case. Dr. Bosher 

would either personally perform th~ surgery, or act as a consultant to Dr. Graham. 

Dr. Bosher also agreed to provide anesthesia coverage from the staff at the Medi-

cal College of Virginia. The first cardiac surgical case was parformed at River-·-··--·· .......... --·· .... - .. , ·····-· 

side Hospital on February i, 1973. The cardiac surgical cases which were deemed 

lower risk were performed at Riverside Hospital, while the higher risk cardiac 

surgical patients were transferred to the ~fedical College of Virginia. Again, 

the purpose of this was to minimize the risk and m.:iximize quality of care. The 
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2. 
I 

primary problems at this period in time involved anesthesia coverage and 

operating rooa availability. The Department.of Anesthesia at Riverside 

Hospital felt that they were not qualified to administer anesthesia for 

cardiac surgical cases. Anesthesia coverage was provided by Dr. Bosher's 

staff. Initially, eight operating rooms were available at Riverside llos-

pital. Cardiac surgery increased the demand for the operating rooms. The 

Department of Anesthesia at Riverside Hospital indicated that they would 
i 
I 

attel:lpt to solve the anesthesia problem. They initiated a search for anes-

thesiologists who were willing to provide anesthesia for cardiac surgery. 

Tnis proved to be a difficult problem. Simultaneo~sly, a construction program 

at Riverside Hospital was undertaken, and the operating rooa suite was expanded 

from eight operating rooms to 12 operating rooms. Thus, at the present time, 

. there is no problem with availability of operating rooms, and one room has been 

designated as the cardiac surgical room. Also, the number of cardiac catheter!-

zation cases increased markedly during this period. The present cardiac cath-

eterization volume is approximately 400 cases per year. There are now three 

hospital-based Cardiologists doing primarily cardiac catheterizations at Riverside 

Hospital. Due to the volume of cardiac catheterizations, a construction program 

vas also undertaken to construct a new ~ardi3c cathetcrization laboratory. It 

is estimated that.this laboratory will be completed in January, 1979. A success-

ful cardiac surgical program wili be necessary for maximum utilization of this 

facility. All other hospital personnel and equipment necessary for the per-

formance of cardiac surgery at Riverside Hospital are available. In spite of 

strong effort, the Department of Anesthesiology was unable to find an anesthesi-

ologist who wanted to administer cardiac surgical anesthesi~. In August, 1976, 

Riverside Hospital was notified by the :t~dical College of Virginia that the 

Medical College of Virginia would no longer be able to provide anesthesia coverage. 
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At this point in time, it was felt that the more lengthy cardiac surgical 

procedures would have to be referred to the Medical College of Virginia, 

while the shorter, less risky procedures would continue to be performed at 

Riverside Hospital. These procedures included p3ccmaker !~plantation and ----· -·-· --···· ........ ····- ..... . . . .. .. . ·--·- -·-· -· -·---~---

pericardiectomies. The last lengthy cardiac surgical case was perfonned at 

Riverside Hospital on September 3, 1976. 

AUGUST 3, 1976 THROUGH OCTOBER, 1977 
·~ ' 

During this period of time, the cardiac s~~cal program at Riverside 

Hospital was active, but had a limited caseload. The cases performed 

included pa~emaker L~plantations, .pericardiectoaies and cardiac trauma. Six 
~-----... ...... ____ ............. , ... _ .... ..,... .. -. 

pericardiectomies were performed during this period ~or chronic and sub-acute 

. constrictive pericarditis. During these cases the p~_ec~!1-~~lc!.1.l __ P~!E.eq .... J":.~~­

cardiac bypass pump and the pump was prepared for immediate use with each case. 
_ .. ----------·--··-··----· .... _ ...... ., .. - _..,... ... ·--··-····· ... ---____..-·---:- -~ .. ~ ....... - . - . . .... _ .... _ ·····. ... .. .. 

During this period, great progress was made with regard to cardiac surgery. 

The Departaent of Anesthesia was successful in recruiting two anesthesiologists 

who were experienced and agreeable in performing cardiac surgical anesthesia. 

It was also felt that a cardiac surgeon should be recruited and given primary 

responsibility for the perfonuance of the cardiac surgical· cases. This was 

accomplished, and.Dr. Dan Calhoun assumed th~ position of the Director of Cardiac 

Surgical Services. Subsequently; in October 1977, we were prepared at Riverside 

Hospital to continue our cardiac surgical progr3m. Due to the growth in the 

cardiac catheterization studies to approximately 400 per year; 100 cardiac surgi-

cal cases were generated. It was felt that this would be an adequate caseload 

for the cardiac surgical program. It was also felt that th.ere vould be a rapid 

increase in the number of cardiac surgical cases performed 'to approximately 200 ----------- . ---· 
yearly within three years. 
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NOVDffiER 1977 THROUGH JANUARY 1978 

In October 1977, the cardiac surgical program at Riverside Hospital was 

prepared to increase its volume of cardiac surgical cases, in that the anes-

thesia problem had been solved, and a cardiac surgeon with the primary respon-

sibility of performing the cardiac surgical cases was present on a full-time 

basis at Riverside Hospital. The appropriate equiprnent_and ~aramedical personnel 
I 

were also available. On November 3, 1977, Riverside Hospital received its first 

inquiry regarding the cardiac surgical program from the Eastern Virginia Health 

. Systems Agency, Inc. From September 1976, through October, 1977, 12 months, our 

cardiac surgical program was less active for the reasons previously enumerated. 

The repo~t of the Intersocietv Commission for Heart Disease Re~ources, Optimal 

.Resources for Cardiac Surgery, Guidelines for Program Planning and Evaluation, 

published in CIRCULATION, 52:823, ~ovember, 1975, which was the only document 

available defining the scope of cardiac surgery, indicated that treatment of . 'l 

,·,"~: h(• 

heart block and constrictive pericarditis constituted cardiac surgery. In view 
, _ __.,.__..... ... -- .. . ..................... ..,~. ______ .. _ -· ........... -· . . ...._...____.... 

of these guidelines, we felt that from September 1976 to October 1977 the pro-

gram was active, but with a reduced caseload. For these reasons, we continued 

in our efforts to attempt to solve the anesthesia problem. As soon as this was 

solved, then a ca~diac surgeon was recruited. At that point in time, on November 

3, the cardiac surgical program ~t Riverside Hospital was prepared to proceed with 

the full volume of cardiac surgical cases. Due to the inquiry by the Eastern 

Virginia Health Systems Agency, we awaited an opinion from your office. Unfortu-

nately, in our first response to the Eastern Virginia HSA, we failed to include 

the pericardiectornies and only discussed treatment of heart block as cardiac 

surgery at Riverside Hospital. This was a misstate.~ent. With this data, the HSA 

indicated that we would need a Certificate of Public Need, indicating that we 

had not offered cardiac surgical procedures -within the pt:'ec_eeding 12 months, 
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(Federal Register, January, 1977). They further stated that according to 

1976 data, Norfolk General Hospital performed less than 200 cardiac surgical 
-- ··-··""····· 

procedures. In truth, at the present time, 1977-78, Norfolk General Hospital 

performed 351 cardiac surgical procedures yearly. This data with regard to 

treatment of heart block without pericardiectomies was forwarded to your office. 

Your office felt that a Certificate of Need would be necessary in that cardiac 

surgery was not active for 12 oo~ths, from September 1976 to October 1977. We 

feel that we were in accordance with the guidelines stated in the report of the 

lntersociety Commission for Heart Disease Resources and the program was not in-

active, but active on a limited basis. 

FEBRUARY. 19 7 8 THROUGH JULY 19 7 8 

In April 1978 we requested the Eastern Virginia Health Systems Agency to 

again review the cardiac surgical program at Riverside llospital. .At this point 

in time, we corrected the original data, including the cases of pericardiectomies. 

This information was studied by the Eastern Virginia HSA, and they indicated on 

July 25, 1978 that they still felt that a Certificate of Need was necessary. At 

this point in time, they quoted the Federal Registe.:.J~u~.~i.shed ~n t-~:r.~h 28, 1978, 
-----.--· 

which .Placed quotas and a strict definition of cardi':c ... ~~:~.~ry. This definition 
... .. .. . . ....... ·- ···-· ··-···-·-··- ··--- . ----···--

indicated that cardiac surgery were those procedures requiring the use of a pump. 
-···· ---·· ····-·· -~.. ... . ·-·-··•- ... -.... . -:----.....-

It also indicated that at least 200 cases per year would have to be performed, and 

if a new program was instituted, the caseload by three years would have to equal 

200. It also indicated t~at in each HSA area a new program would not be instituted 

unless programs already established would be doing at least 350 cases yearly. On 

the basis of this article in the Federal Register, the HSA felt that we again 

needed a Certificate of ?leed. I do not understand how they can make an article 

published in ~!arch 1978 retroactive to Novc.~ber, 1977. Even if we do apply the 
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Federal Register Guidelines published in March 1978, Riverside Hospital will 

comply with these. During the period in question, September 1976 through 

October 1977, cardiac surgical procedures, pericardiectocies, were performed 
~-· --·---- ···•·· .... .. ······--· -- _ ................... ·. --

with the use of the pump. Also, Norfolk General Hospital during this time 
····.•·. ";· ........ -·' ... . 

perf ~rmed 351 cardiac surgical procedures as indicated by the Eastern Virginia 

Health Systems Agency. I feel that if it had not been for the USA inquiry in 

November 1977 that the cardiac surgical prograc at Riverside Hospital would be 

operating with an adequate caseload. I feel that we will have no difficulty 

in performing at least 200 procedures by our third year of complete operation. 

I thus feel that we were, without question, a program which has continued to 

offer cardiac surgical procedures, but on a limited basis. 
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SUl·~t..J\.RY 

OF THE 

...... ---... -.. 

RIVF.RSIDE HOSPITAL CARDIAC SURGERY PROGR.k't 

PRESENTED TO 

DR. JA..'1ES B. KENLEY, CO~CIISSIONER O'F HEALTH 

SEPTDtBER 13, 1978 

BY 

DR •. HUGH McCOR.?.fICK 

CURRENT AVAILABILITY AND UTILIZATIO~ 

One has to consider the effects of a cardiac surgical program at Riverside 

Hospital.on the two major referral areas. Norfolk General Hospital last yaar 

performed 351 cardiac surgical cases. They draw from a population base of 1.25 

million people, which includes Norfolk, the Eastern Shore, Virginia Beach and 

portions of North Carolina. We ref er very few surgical cases to Norfolk General 

Hospital. We also draw from a population base which is distinctly different from 

theirs, namely the middle Peninsula, including Gloucester, Mathews, York County, 

Williamsburg, Hewport News and Hampton. There is also a small portion of patients 

from Isle of Wight County and Smithfield, This represents a population base of 

close to one-half ~illion people, which is distinctly different from the Norfolk 

area; hence, we do not see that this will in any way influence the cardiac sur­

gical program currently available in Norfolk. From the Peninsula area, we 

currently refer approxir~tely 10~ cardi3c surgical cases per year. We anticipate 

that with the new surgical program, we will easily be. able to realize a 200 

caseload within a three year period. 

The Medical College of Virginia perforr.ied 528 C3rdiac surgical cases last 

year. The I!lajority of our cases were referred to the ~edical College of Virginia 

to Dr. Lewis Bosher. There were several probl~s relating to this referral, which 
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we understand were due to the following reasons: 

1. There was sometimes·a·long delay of anywhere from 

tvo- to" foiir weeks- before patients "could be placed 

on the surgical schedule. We are told this was due 

to the non-availability of beds. There were no 

Intensive Care Unit be~s available, nor any hospital 

beds. They also had considerable difficulty in 

arranging operating room time. 

2. This also necessitated an early return to Riverside 

Hospital for patients who needed further hospital 

care. While the Medical College qf Virginia maintains 

that it could provide services for ·1200 cases per year, 

we seriously doubt this, and would anticipate even 

longer delays and diminishment in patient care. What 

impact our own surgical program would have ~n the pro-

gram in Richmond is uncertain. Dr. Basher performs the 

majority of our cardiac surgical cases. He is retiring 

from the Medical College within the next year. It is 

expected that some of these cases might well go elsewhere 

with his retirement. 

With regard to the surrounding hospitals, we feel we could provide a better 

all-around service to these hospitals. We currently have a good working relation-

ship with Hampton General Hospital, Williamsburg Community Hospital and Walter Reed 

Hospital. It is anticipated we would continue to service these areas. It is also 

anticipated with the new Mary Im.iaculate Hospital that an even larger relationship 

vill develop with the Peninsula area. Currently, patients from these hospitals 
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are referred to Riverside for diagnostic studies, and return to their primary 

hospital for further diagnostic studies and convalescance. 

The population of the Peninsula strongly supports a complete cardiac 

surgical program. !1any patients and their families object strongly to having 

to travel the distances during those critical periods of time when their loved 

ones are ill, and on critical lists. Th~ medical community has also indicated 

its strong support. The medical staff has gone on record as actively supporting 

the continued cardiac program at Riverside Hospital. 

A new cardiac surgeon, Dr. Daniel Calhoun, recently joined the staff at 

Riverside Hospital. He is well trained in all aspects of current cardiac surgery 

and comes highly recommended. He is not only well ~ualified, but very anxious to 

help develop and further support this program. Dr. Lewis Bosher of the Medical 

College of Virginia has indicated a strong desire to come to Newport .News for a 

period of time after he leaves the Medical College of Virginia to further aid 

the development of a strong surgical program at Riverside Hospital. He has a 

long established reputation in Virginia, and has perhaps done more cardiac surgi-

cal cases in the state than any other current physician. The presence of these 

two gentlemen would insure the continued quality of care and excellence with regard 

to cardiac surgery. 

Ye feel Riverside llospital can perform this cardiac surgery at a lower cost 

than the other hospitals currently perforr.iing cardiac surgery, or seeking to 

develop such a program. We have on hnnd all the necessary equipment to continue 

. to perform cardiac surgery at this hospital. Our per diem cost at Riverside 

Hospital is considerably lower than that of Norfolk General Hospital. Currently, 

the corrected per diem rate at ~orfolk General Hospital is $192.00 per day. At 

Riverside Hospital, it is $133.00 per day. This can result in substantial savings 

to patients hospitalized for such procedures. Recently, th~ Eastern Virginia 
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Health Systems Agencyl published a report on cardiac catheterization services 

in Eastern Virginia, and showed that the fee for cardiac catheterization at 

Norfolk General Hospital was $670.00 per pati'ent. The cost at Riverside Hos- ,...-

pital for the same patient was $325.00. It is felt that with examples such as 

these and a long record of demonstrated careful administr~tive planning, we 

can extend this type of difference to all aspects of patient care. Recently, 

a study published in the New England Journal of Medicine2 by Dr. ?-taurice 

MacGregor and his associates showed that the cost of open-heart cardiac surgi-

cal procedures is substantially reduced per patient when the number exceeds 100 

cases per year. We feel that we already have that number available to begin a 

cardiac surgical program and that; along with our equipment, will not result in 

a major increase in initial cost. 

1 Cardiac Catheterization Services in Eastern Vir~inia, Eastern Virginia Health 
Systems Agency, Inc., August 7, 19i3. 

2 MacGregor, M., et al, Pl:innbg .2.f Specialized Fncilities, Size ~ ~ F.ffectiveness 
in Heart Surgerv, 3E~l 299:179, 1978. 
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CARDIAC SURGICAL PROCEDURES - RIVERSIDE HOSPITAL 

CALENDAR YEARS 1976. 1977' 1978 ,,-, 

REFERRALS 

Calendar Calendar 
Pump Year Year To-Date 

Procedure Assist or Standbv 1976 1977 1978 

Coronary Artery 
Bypass yes 35 40 42 

Mitral Valve 
Replacement yes 2 4 2 

Ao Yalve 
Replacement yes 3 3 8 

Ao and MV 
;;. 

Replacement yes 0 1 1 

MV and Tricuspid 
Replacement yes 0 0 1 

Ao and CABS yes 0 4 4 

MV and CABS . yes 0 1 1 

Atrial Scptal 
Defects yes 2 3 0 

Mitral 
Commissurotomy yes 2 1 1 

Patent Ductus 
Artcriosus yes 0 1 0 

Coarctation of 
·Ao yes 0 1 0 

Transplant yes 0 1 0 

Dissecting 
Thoracic I:e::iatoma yes 0 2 0 

TOTAL 44 62 60 
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James B. Kenley, M.D. 
State Health Ccmnissioner 
Virginia Department of Health 
109 C-overnor Street 
Richnond, Virginia 23219 

Dear Dr. Kenley: 

... -· ··-·-----

December 4, 1978 

This is in response to your letter of November 21, 1978 regarding 
the Open Heart Surgery Program at Riverside Hospital. On the 
basis of your decision to require Riverside to obtain a Certificate 
of Public Need prior to continuing to perfonn open heart surgery, 
we hereby request the necessazy materials to make application for 
Certificate of Need. 

'lllank you for your assistance. 

GRB:ga 

Gerald R. Brink 
Executive Vice President 
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i:i~ .:.n. . ..... 

·April S, 1977 

Mr. Gerald R. Brink, Administrator 
Riverside Hospital 
J. Clyde Morris Boulevard 
Newport News, Virginia 23601 

Dear Mr. Brink: 

RE: Certificate of Need No. VA-0198 
Riverside Htj~pital 
Newport News~ Virginia 
Expansion & Addition of Services in 

Radiology & EKG De-car:ments 

, 
Enclosed is one copy of the progress report you have submitted regarding 
the above referenced project. This document represents ~fficial notifi­
cation: that substantial and continuing progress toward completion of 
the above referenced project has been satisfactoril)- qemonstrated; an: . 
that the original Certificate of Need issued for the project has been ~ 
extended until September 16, 1977, at which time another progress report 
will be required. 

Sincerely, 

~d.f!.4%rector ~~au of Resources Developmen~ 
cc: Bureau of Medical and Nursing Facilities Services 

Eastern Virginia Health Systems Agency 

- 49 -



..... -·:---~ 

-OS -

... 

/<. . . 
.. 



RULES AND 
REGULATIONS 

OF THE 
BOARD OF. HEALTH 

COMMONWEALTH OF VIRGINIA 

.. 
:-.. ;-

Virginia Medical Care Facilities 
Certificate of Public Need 

Division of Planning, Evaluation and Research 
Department of Health 

James Madison Building 
109 Governor Street 

Richmond, Virginia 23219 
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•·. 

Commissioner of Health .· 
James Madison Building 

109 Governor Street 
Richmond, Virginia 23219 

•·· 
·.·;.-

Adopted pursuant to Chapter 1.1, Title 9 and Sections 32-6 and 
32-211.6, Code of Virginia (1950), as amended. Medical Care 

• Facilities Certificate of Public Need implementing Rules and 
Regulations. 

Promulgated and adopted by the State Board of Health on De­
cember 4, 1974. Effective on February 1, 1975. 
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' 
Virginia Medical Care FacilitiEfS 
Certificate of Public Need Law 

Chapter 12.1, Title 32, Code of Virginia, (1950), as amended 

§32-211.3. This chapter may be cited as the .. Medical Care 
Facilities Certificate of Public Need Law." 

§32-211.4. The General Assembly finds that the unnecessary 
construction or modification of medical care facilities increases 
the cost of care and threatens the financial ability of the public 
to obtain necessary health, surgical, and medical services. The 
purpose of this chapter is to promote comprehensive health plan­
ning in order to help meet the health needs of the public; to assist 
in promoting the highest quality of health care at the lowest pas· 
sible cost: to avoid unnecessary duplication by insuring that only 
those medical care facilities which are needed . will be con· 
structed; and to provide an orderly administrative! procedure for 
resolving questions concerning the necessity of construction or 
modification of medical care facilities. Therefore. in the exer­
cise of the sovereign powers of the Commonwealth to safeguard 
and protect the public health ·and gene·ral welfare of its citizens, 
the General Assembly declares that it is the public policy of the 
Commonwealth of Virginia to encourage, foster, and promote 
the planned and coordinated development of necessary and 
adequate health, surgical, and medical care facilities and that 
such comprehensive health planning and development shall be 
accomplished in a manner which is coordinated, ord~rly, timely, 
economical, and without unnecessary duplication of services 
and facilities. 

§32-211.5. As used in this chapter, unless the context indicates 
otherwise: 

(1) ''Advisory Hospital Council.. means the Advisory Hospital 
Council appointed by the Governor in accordance with 
the provisions of Chapter 12, Title 32, of the Code of 
Virginia. 

(2) '"Approved Areawide Comprehensive Health Planning 
Council" means a voluntary nonprofit or public agency or 
organization that is established pursuant to §314 (b) of 
United States Public Law 89-749, as amended, and ap­
proved by the State Comprehensive Health Planning 
Council to function as a health planning agency. 

(3) "Board" means the State Board of Health. 
(4) "Commissioner" means the State Health CQmmissioner. 
(5) '"Department" means the State Department of Health. 
(6) .. Medical Care Facilities" means any institution, place, 

building, or agency, whether or not licensed or required to 
be licensed by the State Board of Health or the State Hos­
pital Board, by or in which facilities are maintained, fur­
nished, conducted, operated, or offered for the prevention, 
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diagnosis or treatment of human disease, pain, injury, 
deformity or physical condition, whether medical or sur­
gical, of two or more nonrelated mentally or physically 
sick or injured persons, or for the care of two or more non­
related persons requiring or receiving medical, surgical or 
nursing attention or services as acute, chronic, conva­
lescent, aged, physically disabled, or crippled, including, 
but not limited to, general hospitals, sanatorium, sani­
tarium, nursing home, intermediate care facility, ex­
tended care facility, health maintenance organization, 
mental hospital, mental retardation facility and other 
related institutions and facilities, whether operated for 
profit or nonprofit, and .whether privately owned or op­
erated, or owned or operated by a local governmental unit. 
This term shall not include a physician's office or first aid 
station for emergency medical or emergen.cy surgical 
treatment. I 

(7) .. Project" shall mean a capital expenditure, which under 
generally accepted accounting principles, is not properly 
chargeable as an expense of operation and maintenance 
and which (1) exceeds one hundred thousand dollars 
($100,000) or (2) changes the bed capacity of the facility 
with respect to which such expenditure is made, or (3) 
substantially changes the services of the facility with re­
spect to which such expenditure is made. For purposes of 
clause (1} of the preceding sentence, the cost of the stud­
ies, surveys, designs, plans, working drawings, ~pecifica­
tions, and other activities essential : to the acquisition, 
improvement, expansion, or replacement of the plant 
and equipment with respect to which such expenditure is 
made shall be included in determining whether such ex­
penditure exceeds one hundred thousand dollars (S 100,-
000). 

(8) "State Comprehensive Health Planning Council.. means 
the duly authorized Statewide public planning agency 
established pursuant to § 314 (a) of United States Public 
Law 89-749, as amended. 

§ 32-211.6. (a) In carrying out the purpose of this chapter, the 
Commissioner is authorized and directed: 

(1) To require such reports and make such inspections and 
investigations as he deems necessary; 

(2) To promulgate and prescribe such rules and regulations 
as he deems necessary; 

(3) To provide a method of administration, appoint a director 
and take such other action as may be necessary to effec­
tuate the purposes of this chapter; and 

(4) To consult with and seek the advice of the Advisory Hos­
pital Council and the State Comprehensive Health Plan­
ning Council in carrying out the administration ·of this 
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chapter. 
(b) In making his determination whether a public 1need 
exists for the proposed project. the Commissioner shall 
consider the following: 

(1) The recommendation of the State Compre-
hensive Health Planning Council; 

(2) The contribution of the proposed project to 
the orderly development and proper distribu­
tion of adequate and effective health services 
for the people residing in the area to be served; 

(3) The size. composition. and growth of the popu­
lation of the area to be served by the proposed 
project; 

(4) The number of existing and planned facili­
ties of types similar to the proposed i project 
and the extent of utilization thereof; 1 

(5) The availability of facilities or services, ex­
isting or proposed. which may serve as al­
ternatives or substitutes to the proposed pro­
ject; 

(6) The compatability of the proposed · project 
with the comprehensive State plan including 
the State Hospital construction program, de­
veloped pursuant to Chapter 12 of Title 32, 
Code of Virginia; 

(7) The availability of medical, nursing, and "sup­
port personnel to staff such proposed project. 

§ 32-211.7. Prior to the commencement of any proposed 
project, an application shall be submitted to the Commissioner 
for a certificate that there exists a public need for such project. 
The application shall be in such form and contain such infor­
mation as the Commissioner may require and may be accom­
panied by any additional information or material relevant to a 
determination that a public need exists for such project. Upon 
receipt of an application, the ·Commissioner shall refer copies 
thereof to the State Comprehensive Health Planning Council 
which shall, within forty-five (45) days of the date of referral of 

• the completed application, make known its rec0mmenda­
tions to the Commissioner. The State Comprehensive Health 
Planning Council may seek the advice or assistance of the area­
wide comprehensive health planning council, which advice 
shall be advisory only and shall not be binding upon the State 
Comprehensive Health Planning Council or the Commissioner. 
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If the Commissioner, after consideration of the above infor­
mation and other relevant factors. finds that a public need 
exists for the proposed project. he shall approve the application 
and issue a certificate of public need to the applicant. The Com­
missioner shall make the above determination within ninety 
(90) days of the date of receipt of a completed application. 

§ 32-211.8. The Commissioner shall afford every applicant for 
a certificate of public need an opportunity for a fair hearing in 
accordance with the Virginia G'meral Administrative Agencies 
Act. Further, the action of the Commissioner in denying a cer­
tificate of public need for a proposed project shall be subject to 
de novo review by the State Board of Health. The Board shall 
thereafter afford any applicant, upon request made within thirty 
(30) days of the denial, a full and fair hearing before the full Board, 
or a majority of not less than two-thirds thereof, which shall make 
its final determination within such time limits as shall be pre-
scribed by duly adopted regulations of the Board. · I 

§ 32-211.9. Any applicant aggrieved by a final determination 
of the Board may, within thirty (30) days after receipt of notice of 
the Board's determination, obtain a review by the Circuit Court 
of the City of Richmond or by any court of record having chancery 
jurisdiction in the county or city where the proposed project is 
under construction or is intended to be constructed, located, or 
undertaken. Within five (5) days after the receipt of notice of 
appeal, the Board shall transmit to the appropriate court all of 
the original papers pertaining to the matter to be reviewed, 
and the matter shall be thereupon reviewed by the court .pr judge 
in vacation as promptly as circumstances will reasonably· permit. 
The court may enter such orders pending the completion of the 
proceedings as are deemed necessary or proper. The court review 
shall be upon the record so transmitted, and any additional evi­
dence presented on behalf of the parties thereto, and the court 
may request and receive such additional evidence as it deems 
necessary in order to make a proper disposition of the appeal. 
Upon conclusion of review, the court may affirm, vacate, or 
modify the final determination of the Board. Upon a judicial find­
ing that the public need referred to herein presently exists, the 
Commissioner shall so certify. Any party to the proceeding may 
appeal from the decision of the. court to the Virginia Supreme 
Court, in the same manner as appeals are taken and as provided 
by law. 

§ 32-211.11. A certificate of public need shall be valid for such 
·period of time, not to exceed two years from date of issuance, 
as may reasonably be required to complete preparation of de­
tailed construction plans, secure necessary funds and building 
permits, and other details necessary for the completion of the 
project; provided, however, the Board may, in its sole discretion. 
renew the certificate for such additional periods of time as may 
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be ~easonably necessary for completion of the prpject where the 
applicant has adequately shown that substantial and continuing 
progress towards completion of the project has been made. 
A certificate of public need shall not be transferable. 

§ 32-211.12. Any court ·of record having chancery jurisdiction 
in the county or city where a proposed project is under construc­
tion or is intended to be constructed, located, or undertaken, 
and the Circuit Court of the City of Richmond shall have jurisdic­
tion to enjoin, on petition of the Commissioner, the Board, or the 
Attorney General, any project· which is constructed, undertaken, 
or commenced without the required certificate of public need 
as referred to herein. 

§ 32-211.13. Any person, partnership, firm, company, trust, 
association, corporation, or other legal entity, which commences, 
constructs, or undertakes construction of a medical care facility 
project without having obtained a certificate .of p~blic need shall 
be guilty of a misdemeanor· and upon convictiorl, shall be pun­
ished by a fine of not less than fifty dollars ($50) nor more than 
one thousand dollars ($1,000). 

§ 32-211.14. If any clause, sentence, paragraph, subdivision, 
section or part of this chapter shall be adjudged by any court of 
competent jurisdiction to be invalid, the judgment shall not 
affect, impair, or invalidate the remainder thereof, but shall be 
confined in its operation to the clause, sentence, paragraph, sub­
division, section or part thereof directly involved in the contro­
versy in which the judgment shall have been rendered. 

§ 32-211.15. Application of Chapter. ---:-·.Unless exempt as here­
inaner provided and only to the extent so exempt, any medical 
care facility which, on or after July one, nineteen hundred sev­
enty-three, obligates itself by contract or otherwise, or com­
mences. undertakes, or constructs a medical care facility pro­
ject as defined herein shall be subject to all the provisions of this 
chapter. However, in the case of medical care facilities providing 
health care services as of December thirty-one, nineteen hun­
dred seventy-two. which on such date is committed to a formal 
plan of expansion or replacement, the provisions of this chapter 
shall not apply with respect to such expenditure as may be made 
or obligations incurred for capital items included in such formal 
plans where preliminary expenditures (including payments for 
studies, surveys, designs, plans, working drawings, specifica­
tions and site acquisition, essential to the acquisition, improve­
ment, expansion, or replacement of the medical care facility) 
of one hundred thousand dollars ($100,000) or more had been 
made toward the plan of expansion or replacement during the 
three-year period ending December thirty-one, . nineteen hun­
dred seventy-two. Furthermore, in the case of new medical 
care facility construction projects as of December thirty-one, 
nineteen hundred seventy-two, which on such date was com-
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mitted and lawfully obligated to a formal plan of construction, 
the provisions of this chapter shall not apply with respect to such 
capital items incurred in such plan where preliminary ex­
penditures (including payments for studies, surveys, designs, 
plans, working drawings, specifications and site acquisition, 
essential to the initial construction of the medical care facil­
ity) of one hundred thousand dollars ($100,000) or more had been 
made toward the plan of construction or legally obligated as of 
December thirty-one, nineteen hundred seventy-two. However, 
upon completion of the proposed expansion or replacement as 
specified herein or; in the case of new medical care facility con­
struction, upon completion of the construction project referred 
to herein, all the provisions of this chapter shall apply to such 
medical care facilities not herein above specifically excluded. 

§ 32-211.16. It shall be an improper practice for the governing 
body of a hospital which has twenty-five beds or· more, and which 
1s required by State law to be licensed to refuse or fail ito act with­
in sixty (60) days of a completed application for staff member­
ship or professional privileges or deny or withold from a duly li­
censed physician staff membership or professional privileges in 
such hospital, or to exclude or expel a physician from staff mem­
bership in such hospital or curtail, terminate or diminish in any 
way a physician's professional privileges in such hospital,· without 
stating in writing the reason or reasons therefor, a copy of which 
shall be provided to the physician. If the reason or reasons stated 
are unrelated to standards of patient care,. patient welfare, vio­
lation of the rules and regulations of the institution or ·staff, the 
objectives or efficient operations of the institution, or the char­
acter or competency of the applicant, or misconduct in any hos­
pital, it shall be deemed an improper practice. Such improper 
practice shall constitute grounds for suspension or revocation of 
license issued pursuant to Chapter 16, Title 32 of the Code. The 
provisions of this section shall not impair or affect any other right 
or remedy of the State. If the license is suspended or revoked 
on any of the above grounds, the hospital may appeal the decision 
of the Board to the circuit court of the county or city in which the 
hospital is located within thirty (30) days after the decision. 
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RULES AND REGULATIONS ,. 

Section I. Definitions 

A. 

B. 

c. 

D. 

E. 

F. 
G. 

H. 

I. 

J. 

.. Applicant": The owner of an existing or proposed 
medical care facility submitting an application for a 
Certificate of Public Need. 

"Areawide Comprehensive Health Planning Council .. : 
A voluntary nonprofit or public agency or. organization that 
is established pursuant to Section 314 (b) of United States 
Public Law 89-749, as ·amended, and approved by the 
State Comprehensive Health Plann.ing Council to func­
tion as a health planning agency, in their respective 
geographic areas, or in the absence of such ~n agency, 
any agency approved by the State Comprehen~ive Health 
Planning Council for the purpose of conducting areawide 
comprehensive health planning. 

"Areawide Comprehensive Health Plan": A plan ap­
proved by an Areawide Comprehensive Health Planning 
Council and made available to the public. 

"Board": The State Board of Health 

"Certificate of Public Need'': A document issued by the 
Commissioner indicating: (1) that the proposed ,~project 
is in compliance with the intent, purposes and provisions 
of Chapter 12.1 of Title 32, Code of Virginia (1950), as 
amended, and (2) that a public need exists for the pro­
posed project. 

"Commissioner": The State Health Commissioner. 

"Construction": Includes building new medical care facil­
ities; the expansion, remodeling and alteration of exist­
ing medical care facilities; the initial and subsequent 
equipment of any such medical care facilities, including 
architect, engineer, and consultant fees. 

"Department": The State Department of Health. 

"Equipment": Items which are capitalized in conform­
ance with generally accepted accounting principles and 
are necessary for provision of health or health-related 
services. 

"Hill-Burton Plan": A State Medical Facilities Construc­
tion Plan covering hospitals, nursing homes, rehabilita­
tion facilities developed under Chapter 12 of Title 32, 
Code of Virginia (1950), as amended. 
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K. "Inpatient Beds": Accommodations within a medical 
care facility with continuous support services (such as 
food, laundry, housekeeping) and staff to provide health 
or health - related services to patients who generally re­
main in the medical care facility in excess of 24 hours. 
Such accommodations include: nursing units, intensive 
care units, minimal or self-care units, isolation units, 
observation units equipped and staffed for overnight use, 
and pediatric units in a medical care facility, including 
pediatric bassinets and incubators located in a pediatric 
department. Bassinets and incubators in a maternity de­
partment and beds located in labor rooms, recovery rooms, 
emergency rooms, preparation or anesthesia inductor 
rooms, diagnostic or treatment procedures rooms, or on-
call staff rooms are excluded from this definition. 

L. "Medical Care Facilities": Any institution, pl~ce, building 
or agency, whether or not licensed or requir'ed to be li­
censed by the State Board of Health or the State Board of 
Mental Health and Mental Retardation, by or in which 
facilities are maintained, furnished, conducted, operated 
or offered for the prevention, diagnosis or treatment of 
human disease, pain, injury, deformity or physical con­
dition, whether medical or surgical, of two or more non­
related mentally or physically sick or injured persons, 
or for the care of two · or more nonrelated persons re­
quiring or receiving medical, surgical or nursing attention 
or services as acute, chronic, convalescent, aged, 'physically 
disabled, or crippled, including, but not limited to, general 
hospitals, sanatoria, sanataria, nursing homes, inter­
mediate care facilities and other related institutions 
and facilities, whether operated for profit or nonprofit. 
and whether privately owned or operated, or owned or 
operated by a local governmental unit. This term shall 
not include a physician's office or first aid station for 
emergency medical or emergency surgical treatment. 

M. "Medical Service Area": The geographic territory from 
which patients come or are. expected to come to existing 
or proposed medical care facilities, the delineation of 
which is based on such factors as population character­
istics, natural geographic boundaries, and transportation 
and trade patterns. and all parts of which are reasonably 
accessible to existing or proposed medical care facilities. 

--

N. "Modernization": Includes alteration, major repair, re­
modeling. repl~cement or renovation of an existing 
medical care facility, including initial and Subsequent oj\ •I 

equipment thereof. 
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0. ..Operator .. : Any person, corporation, authorjty. · com­
mission. partnership, firm, association, trust, estate, 
public or private institution, group, agency, or political 
subdivision of the Commonwealth of Virginia having des­
ignated responsibility and legal authority to administer 
and manage a medical care facility, in accordance with 
all applicable state, federal and local laws, rules and regu­
lations and ordinances. 

P. ''Other Plans": Any formally recognized State plan which 
provides for the orderly planning and development of 
medical care facilities and services and is not otherwise 
defined in these Rules and Regulations. 

Q. "Owner": Any person, corporation, authority, commis­
sion, partnership, firm, association, trust, estate, public 
or private institution, group, agency or political subdh1i­
sion of the Commonwealth of Virginia which i has legal 
responsibility and authority to construct, renovate or 
equip a medical care facility as defined herein. 

R. "Progress": Evidence that actions have been accom­
plished which are required in a usual sequence of events 
incorporated in facility construction, including com­
pletion of studies or surveys, designs, plans or specifi­
cations, land zoning, arrangements for financing or actual 
initiation of physical construction. 

. . 
S. "Project": A planned capital expenditure. whicti~- under 

generally accepted accounting principles, is not properly 
chargeable as an expense of operation and maintenance 
and which (1) exceeds one hundred thousand dollars 
($100,000) or (2) changes the bed capacity of the facility 
with respect to which such expenditure is made, or (3) 
substantially changes the service of the facility with 
respect to which such expenditure is made. For the pur­
poses of clause (1) of the preceding sentence, the cost of 
studies, surveys, designs, ·plans, working drawings, speci­
fications and other activities essential to the acquisition, 
improvement, expansion, or replacement of the plant 
and equipment with respect to which such expenditure 
is made shall be included in determining whether such 
expenditure exceeds $100,000. 

• T. "Physician's Office": Place of business owned or .operated 
by a licensed physician or group of physicians for the pur­
pose of providing diagnostic medical care and treatment 
for ambulatory patients on a fee for service basis; provided, 
however, such term shall not include independent labora­
tories, or specialized centers or clinics incorporated in the 
Commonwealth of Virginia. for the provision of oo~patient 
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or ambulatory surgery. renal dialysis : therapy, cobalt 
therapy, or other medical or surgical trea~ments requiring 
the utilization of equipment not usually associated 
with the provision of primary health services . 

.. Services .. : The delivery of health and health-related care 
by a functional division of a medical care facility, or by the 
staff of a medical care facility. · 

V. ··state Comprehensive Health Plan": A plan approved by 
the State Comprehensive Health Planning Council in 
accordance with Public Law 89-749, as amended. 

W. ..State Comprehensive Health Planning Council .. : The 
duly authorized Statewide public planning agency estab­
lished pursuant to Section 314 (a) of United States Public 
Law 89-749, as amended. 

--

Section II. Mandatory Participation 
Requirements f> J 

A. The owner of a proposed or existing medical care facility 
shall obtain a Certificate of Public Need prior to: 

1. Constructing, undertaking or commencing 
a medical care facility project involving a 
proposed capital expendi~ure in excess of 
$100,000; or ;.r-

2. Changing the bed capacity· of a medical care 
facility which involves a capital expenditure 
in any amount; or 

3. Adding a new service(s) to a medical · care 
facility which involves a capital expenditure 
in any amount. 

B. Any proposed change(s) in a project for which a Certificate 
of Public Need has been issued shall be reported in writing 
to and subject to approval by the Commissioner prior to 
being implemented. A copy of such proposed change(s) 
shall also be forwarded to the appropriate Areawide Com· 
prehensive Health Planning Council by the owoer. 

Section Ill. Determination of Public Need 

In determining whether a public need exists for a proposed · Ojj·;\l 
project, the Commissioner shaJI consider the following: 
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A. The recommendation of the State Gomprehensive 
Health Planning Council; 

B. The recommendation of the appropriate existing ap­
proved Areawide Comprehensive Health Planning Coun­
cil; 

C. The compatibility of the proposed project with appli­
cable State and areawide health service and facility con­
struction plans, which plans have been approved by recog­
nized health agencies· and made available to the public, 
including the State Comprehensive Health Plan and the 
State Medical Facilities Construction Plan developed 
pursuant to Chapter 12 of Title 32. Code of Virginia (1950), 
as amended; · 

D. The contribution of the proposed project ~o the orderly 
development and proper distribution of ~dequate and 
effective health services for the people residing in the 
area to be served; 

E. The size, composition, and growth of the population of 
the area to be served by the proposed project; 

F. The number of existing and planned facilities or services 
of types similar to the proposed project and the extent of 
utilization thereof; 

G. The availability of facilities or services, existing or pro­
posed which may serve as alternatives or substitutes to 
the proposed project; 

H. The availability of medical, nursing, and support personnel 
to staff the proposed project; 

I. Other information deemed by the Commissioner to be 
pertinent to the determination of the public need for the 
project. 

Section IV. Application 

A. To establish demonstrative need, the applicant must: 

1 . Demonstrate that the services to be offered 
are not presently being offered by an existing 
facility to sufficiently satisfy the demand 
for the services; 

2. Demonstrate that the immediate growth 
projections reveal anticipated demands 
which cannot reasonably be met by existing 
facilities; 
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3. 

4. 

Identify the impact of the proposed project 
upon all other medical facilities operating 
within the service area, including the eco­
nomic impact upon them and the effect upon 
the availability of both professional and non­
professional staff to existing facilities; 

Demonstrate that completion of staffing will 
not result in higher costs to consumers, or that 
present lack of a competing facility in the area 
results in higher costs to the consumers. 

B. All applications for a Certificate of Public Need shall con­
tain: 

1. Data and information to show that the pro­
posed project, upon completion, will meet 
either completely or partially a demonstrated 
or projected public need within the service 
area involved. 

2. Data and information on the services to be 
provided by the proposed project upon com­
pletion. 

3. A detailed description and an analysis of staff­
ing patterns relative to the ·delivery of serv-
ices upon completion of the project. -~-

4. A detailed analysis of the impact the project 
will have Nith respect to the operational 
cost and charge structure of the facility. 

5. 

6. 

Valid documentation, data, and information, 
that: (a) sufficient funds are or will be avail­
able to carry to completion the project pro­
posal described in the application and (b) 
sufficient funds are or will be available to 
assure effective operation and maintenance 
of the facility for a period of not less than one 
year following completion of the project for 
which the Certificate of Public Need was 
issued. 

Data and information concerning the accessi­
bility of the facility in terms of: (a) geo­
graphical location of the facility in reference 
to the proposed population to be served; (b) 
the proposed participation of the facility in 
public and private reimbursement programs; 
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(c) the adequacy and availability of services 
of the facility to all major segments of the 
population in terms of demographic and 
cultural groupings. 

Data and information on the working re­
lationships (i.e., linkages) of the proposed pro­
ject with other health care providers in the 
service area. 

A full disclosure of the names and addresses 
of all directors and owners or persons having 
a financial interest of five percent (5%) 
or more in the medical care facility. In the 
case of a corporate applicant, the name and 
address of the Registered Agent shall be pro­
vided. 

l 
A full disclosure of the name(s) and address(es' 
of the operator(s) of the medical care facility 
project, if such project is not to be operated 
by the owner. A copy of the contract or agree­
ment between the owner and the operator 
of the medical care facility project shall be 
a part of the application. 

The following assurances that the applicant 
will: 

a. Carry through with the project as pro­
posed; cause initiation of the work on 
the project within the period of time set 
forth in the Certificate of Public Need; 
pursue completion of the project with 
reasonable diligence; 

b. Operate the facility within the scope of 
the proposed project as described in the 
application; 

c. 

d. 

e. 

Operate the facility in accordance with 
all applicable state, federal and local 
laws. rules, regulations and ordinances; 

Operate the facility in compliance with 
Title VI of the Civil Rights Act; 

Design and construct the project in such 
manner as to assure easy access to serv­
ices by persons confined to wheelchairs; 
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f. Operate the facility in full compliance 
with the open staff requirements of 
state law. · 

... 
C. All of the data and information required must be present-

·ed in a format prescri~ed in the ·Procedures governing the 
administration of ttie Certificate of Public Need program. 
All applications shall be prepared in triplicate: two (2) 
copies to be submftted to the Department; one (1) copy 
to be submitted to the appropriate Areawide Compre-
hensiv~ Health Planning Council. · 

T·· . .,;.r.. .. 
\ 

Section y. 
. - ~ . ;; - . . .. ·. 

Standard Review Process 

A. Consideration of Appli~ations: :: .· · 

Insofar as practical, in consideration of the time frames 
involved as defined· in these Rules and Regulations, all 
applications for the .same or similar projects in the same 
medical service . area shalt be reviewed concurrently by 
reviewing agencies. 

B. Revie.w .for Completeness: 
'r. '\ . .. . . . . . . £· ... 

·-~~The - applicant shall be notified by the Department within 
· ... fifteen (15) days following receipt of the application that 

·. the applicatiQn is · acceptable· as submitted, 'Or that ad­
ditional information is required to complete the appli­
cation before the application can be accepted. No appli­
cation shall be reviewed until it has been determined by 

r the Department to be complete . ... 
C. Review of a Complete. Application: .. - : ~ :; ..: . ~· . 

Notification of acceptance of a complete application by 
the Department shall initiate the review process. The 
application .. shall· be concurrently reviewed by the Bureau 
of Program Development and Evaluation and the appro­
priate Areawide Comprehensive Health Planning Coun-
cil. Findings and recommendations of these agencies 
shall be forwarded tQ the State Comprehensive Health 
Planning Council. After review of all available data. find­
ings, and recommendations, the State Comprehensive 
Health Planning. Council shall make a recommendation to 
the Commissioner.- · :··, 
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0. Amendment to an Application: 

E. 

F. 

I 

The applicant has the right to amend his application at 
any time during the review process prior to the Commis­
sioner's decision, by submitting such amendment, in 
writing, to the Commissioner with a copy to the appro­
priate Areawide Comprehensive Health Planning Coun­
cil. The extent of the modification(s) contained in such 
amendment, with respect to its impact on the project 
as originally proposed, may be cause for the Commissioner 
to determine the application to be subject to a new re­
view cycle. All amendments to completed applications 
shall: (1) be received in writing; (2) reflect all sub­
stantive changes in the application; and (3) be signed by 
the applicant. 

Withdrawal of Application: 
I· 

The applicant has the right to withdraw his application at 
any time, without prejudice. 

Action on Application: 

1. Decisions as to approval or disapproval of applications 
for Certificate of Public Need are rendered by the 
Commissioner. 

2. The Commissioner shall notify the applicant of ap­
proval or disapproval of an application within 90 
days of notification. of formal acceptance of.the ap­
plication. The Department may, however, request the 
applicant to grant additional time for review if 
circumstances warrant. Formal agreement by the 
applicant to such departmental request shall extend 
the time for notification. of action as specified in 
the request. 

Section VI. Administrative Review Proces~ 

A. The purpose of the administrative review process shall 
be to permit appropriate consideration and response for 
those projects which would create minimal impact on 
the scope, quality or costs for health services to be pro­
vided by a health facility, or to permit required respon­
siveness at meeting emergency situations. 

B. The Administrative Review procedure may be applicable 
(1) to a capital expenditure of a medical care facility in 
excess of $100,000 which does not change bed capacity 
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or replace existing beds, or does not substantially change . 
the services offered by the facility, or (2) n capital ex­
penditure of less than $100,000 which does change bed 
capacity or replace existing beds or substantially change 
the se~vices offered by the facility. 

C. Requests for Administrative Review shall be made by 
submission of data anu information, by letter, to the 
Commissioner, with a copy to the appropriate Areawide 
Comprehensive Health Planning Council. 

D. The Areawide Comprehensive Health Planning Council 
shall, within twenty (20) days of receipt of a copy of the 
request for Administrative Review, notify the Commis­
sioner of its recommendation with respect to the project 
for which an administrative review has been requested. 
If. such Areawide Comprehensive Health Pl~nning Coun­
cil recommendation is unfavorable, the Commissioner 
shall so notify the applicant and require that a formal 
application be submitted pursuant to Section IV of these 
Rules and Regulations. Failure of the Areawide Compre­
hensive Health Planning Council to notify the Commis­
sioner within the twenty (20) days allowed for such no­
tification shall constitute a recommendation of approval 
by such Council. Failure of the applicant to submit ap­
propriate data and information coincidently to the Com­
missioner and to the appropriate Areawide Compre­
hensive Health Planning Council shall be cause ·for requir-
ing the standard review. -:· 

E. The Commissioner shall determine and notify the appli­
cant within thirty (30) days following receipt of the re­
quest whether a Certificate of Public Need may be issued 
on the basis of this information or whether a formal 
application for a Certificate of Public Need is required. 

Section VII. Duration/Extension/Revocation 
of Certificates 

A. The Commissioner shall issue a Certificate of Public Need 
to approved projects which shall be valid for a period of six 
months, renewable for additional periods, not to exceed 
two years. During the period the Certificate of Public Need 
is in force, the applicant shall demonstrate satisfactory 
progress toward completion of the project. Failure to initi­
ate construction or otherwise demonstrate satisfactory 
progress toward completion of the project during the two 
years following the date of issuance of the Certificate of 
Public Need shall be cause for its revocation, unless due to 
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extenuating circumstances, the Board, in · its sole dis-
cretion, extends the Certificate. 1 

B. An extension of Certificate of Public Need during the two 
years following the date of issuance may be obtained 

• from the Commissioner by submitting satisfactory data 
and evidence of progress being made toward completion 
of the project for which the Certificate of Public Need 
was granted. Any application for an extension of a Cer­
tificate of Public Need beyond one (1) year shall be re­
viewed by the appropriate Areawide Comprehensive 
Health Planning Council and comments on the applica­
tion by that Council will be solicited by. the Commis­
sioner before decision .. 

C. Requests for extension, as described in Section Vll-B 
above, shall be submitted in writing, ·at least thirty (30) 
days prior to the expiration date of the Ce~tjficate, which 
request shall be on a form issued by the Department . 

. D. Extension of Certificate of Public Need by the Commis­
sioner shall be made in the form of a letter from the Com­
missioner and shall beco~e a part of the official file of 
the project. Extensions may be granted, assuming satis­
factory progress has been demonstrated, for a period not 
to exceed two years from date of issuance. 

E. Failure of the applica·nt to meet all conditions and re­
quirements stated in these Rules and Regulations shall 
constitute cause for which the Commissioner may revoke 
the Certificate of Public Need . 

F. An applicant, having had its Certificate of Public Need re­
voked by the Commissioner, may, without prejudice or 
preference, reapply, in accordance with these Rules an~ 

Regulations. 

Section VIII. Exemptions 

A. Any person, formally committed and lawfully obligated to 
a medical care facility project, as defined herein, on or 
before December 31, 1972, shall be determined to be 
exempt from having to obtain a Certificate of Public 
Need. 

B. The determination of whether such medical care facility 
project is exempt, and the extent to which such exemp­
tion shall apply, shall be made by the Commissioner, based 
upon satisfactory evidence and documentation . submitted 
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by such person to demonstrate such formal commitment 
and lawful obligation for a project amounting to $100.000 
or more. 

C. Any person who has received an exemption from securing 
a Certificate of Public Need shall report the progress to­
ward completion of the exempt project within thirty 
(30) days of the effective date of these Rules and Regu­
lations. 

D. Failure to report progress or failure to demonstrate that 
reasonable progress has been made toward the comple­
tion of projects exempt from having to obtain a Certificate 
of Public Need may be cause for the Commissioner to re­
voke the exemption. 

E. Any person having an exemption revoked and wishing to 
proceed with a project must obtain a Certificate of Pub­
lic Need in accordance with these Rules and Regulations . 

Section IX. Appeal of Decision 

A. Appeal to Commissioner 

1. Any applicant whose _application for Certificate 
of Public Need has been disapproved may appeal 
such decision to the Commissioner in writing, 
within thirty (30) days after notification of the 
decision. requesting a fair hearing. 

2. . Any person whose exemption from having to 
obtain a Certificate of Public Need has been re­
voked or denied may appeal such decision to 
the Commissioner in writing, within thirty 
(30) days after notification of the decision, re­
questing a fair hearing. 

3. Within thirty (30) days of receipt of notifica­
tion of appeal, the Commissioner shall set a 
date and a place for such hearing. 

4. Not later than 30 days following the tiearing, 
the Commissioner shall issue a final order with 
respect to the disposition of the appeal. 
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B. Appeal to the State Board of Health 

1. If the applicant is aggrieved following the final 
order of the Commissioner, he may within 
thirty (30) days, request a de novo hearing under 
the provisions of Section 32-311.8, Virginia 
(1950), as amended. 

2. Such de novo hearing shall be conducted by the 
full Board or a majority of not less than 2/3 
thereof at a time and place determined by 
the Board, which hearing shall be held . within 
120 days of receipt of notice. 

3. The Board shall notify the applicant within 
thirty (30) days of final determination of its 
decision. 

C. Appeal to Circuit Court 

Any applicant aggrieved by the final decision of the Board 
may, within thirty (30) days after receipt of notice of the 
Board's decision, obtain a Circuit Court review in accord­
ance with Section 32-211.9, Code of Virginia (1950), 
as amended. 

D. Appeal to Virginia Supreme Court 

The applicant may appeal the decision. of the Circuit Court 
in accordance with provisions of Section 32-211.9, Code of 
Virginia (1950), as amended. 

Section X. Sanctions 
A. Any person, partnership, firm, company, trust, association, 

corporation, or other legal entity, which commences, 
constructs, or undertakes' construction of a medical care 
facility project without having obtained a Certificate of 
Public Need shall be guilty of a misdemeanor and upon 
conviction, shall be punished by a fine of not less than fifty 
dollars ($50) nor more than one thousand dollars ($1,000). 

B. Any person who shall violate, disobey, refuse,. omit or 
neglect to comply with any of these Rules and Regulations 
shall be guilty of a misdemeanor. Such misdemeanor 
shall be punishable by fine not exceeding one thousand 
dollars ($1,000), or by confinement in jail, not exceeding 
twelve (12) months, or both. 
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C. Any court of record having chancery jurisdiction in the 

county or city where a proposed project is under construc­
tion or 1s intended to be constructed, located, or under· 
taken, and the Circuit Court of the City of Richmond shall 
have jurisdiction to enjoin, on petition of the Commis­
sioner, the Board, or the Attorney General, any project 
which is constructed, undertaken, or commenced with­
out the required Certificate of Public Need as referred 
to herein. 

Section XI. Severability Clause 

If any clause, sentence, paragraph, subdivision, section or part 

.---

of these Rules and Regulations, shall be adjudged by any court of A 
competent jurisdiction to be invalid, the judgement shall not 711' 
affect, impair, or invalidate the remainder thereof, but shall be 
confined in its operation to the clause, sentence, paragraph, 
subdivision, section or part thereof directly involved in the contro-
versy in which the judgement shall have been rendered. 
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As authorized by Sections 32-211 ~ ~·, Chapter 12.1, and Section --32-6, Title 32, Code of VirRinia, 1950_, as amended, the Coanissioner 

of Health and the State Board of Health have, in conforinity with pro­

visions of Chapter 1.1:1, Title 9, of the Code, adopted the Rules and 

Re~lations for VirRinia Medical <:are Facilities Certificate.of Public 

Need. 
.. Ii 

'111ese are new rep,ulations superceding the Rul~5 and Regulitions Of the 

Board of Health, Commonwealth of Viriinia, pl"OlftUlgated and adopted on 

9ecelllber 4, 1974, which becalfte ef~ective February 1, 1975. 

Preliminary approval hy the Commissioner and tho State Board of Health 

granted Sept~ber 9, 1977. 

Public HearinR was held October 11, 1977, in Richmond, Virginja. 

Adopted by the COftlmissiontr and the State BoaTd of Health, December 1, 

1977. 

Effective date, January 2, 1978. 

Copies may ~e obtained from Bureau of Resources Development, State Health 

Department, Suite 1001, 109 Governor Street, Richmond, Virginia 23219 

(804) 786-7463 
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SECTION 1.00 GENERAL INFORMATION 

1.01. Authority for Regulations - The Virginia Medical Care Facilities Cer­
tificate of Public Need L3v, which is codified as Chapter 12.1 of 
Title l2, Section 32-211.3 to 32.211.17, Code of Virginia (1950), 35 
amended, requires the owners of medical care facilities operating or 
sponsors of medical care facilities proposing to operate within the 
Commonwealth of Virginia to secure a Certificate of Public Need from 
the State Health Commissioner for the addition of beds, for new ser­
vices proposed to be offered and for major capital expenditures pro­
posed to be made. Section 32-6 of the Code of Virginia (1950), a3 
amended, and the Act direct the Commissioner and the Board of Health 
to promulgate and prescribe such niles and regulations as are deemed 
necessary to effectuate the purposes of the Act. 

-~ 
1.02. Purpose of Rules and Regulations - The Commissioner and Board have 

promulgated these rules and regulations to set forth.an orderly ad-,~­
ministrative process for making public need detenninations and to 
identify explicitly those services and capital expenditures which 
require certification. 

1.0l. Administration of Rules and Regulations - These nales and regulations 
~re administered by the following: · 

1.03.01. 

1.03.02. 

1.03.03. 

l.03.04. 

State Board of Health - The Board of Health is the governing 
body of the State Department of Health, which has desig­
nated responsibility for implementing the Act. 

State Health Commissioner - The State Health Commissioner 
is the executive officer of the State Department of Health. 
The Commissioner is the designated decision maker in the 
process of determining public need under the Act. 

Statewide Health Coordinating Cowicil - The Statewide 
Health Coordinating Council, established by gubernatorial 
Executive Order pursuant to Public Law 93-641, the National 
Health Planning and Resources Development Act, has the . 
responsibility to review the public need for projects co­
vered under the Virginia Medical Care Facilities Certifi-· 
cate of Public Need Lav and to make advisory recommenda­
tions on such public need to the CoDVDissioner, pursuant to 
its bylaws. The Council also has responsibility to advise 
the Commissioner relative to tho administration of the 
Certificate of Public Need Program. 

Health Systems Agencies - Each Health Systess A&ency, es­
tablisheJ pursuant to Public Lav 93-641, tho National 
Health Planning and Resources Development Act, h.as the re­
sponsibility to review the public need for proposed pro­
jects in its geographical area of concern Wlder the Virginia 
Medical Care Facilities Certificate of Public Need Law .and 
to make advisory recol!llllendations on such public need to the 
Statewide Health Coordinating Council and the Commissioner. 
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1.04. 

I.OS. 

I.Ob. 

1.03.0S. 

1.03. 06. 

Each Health Systems Agency also has the responsibility to ~ 
conduct public hearings on proposed projects which are 
subject to review and the authority to request reconsidera-
tion by the Commissioner of any public need determinations 
which are contrary to their recommendations. 

Public Meetings and Public Hearings - All meetings and hear­
ings convened to consider any Certificate of Public Need 
application shall be open to the·public in accordance with 
tho provisions of the Virginia Freedom of Infonnation Act, 
codified as Chapter 21 of Title 2. Section 2.1-340 !l~·· 
Code of Virginia (1950). as amended. · 

. i 
I 

Official Records - All analyses, staff evaluations, committee 
reports and written information developed OT utilized during 
the course of determining public need shall be provided at 
the time of distribution to appropriate review groups and 
to each applicant and shall become part of the official pro­
ject record maintained by the Department's Bureau of Re­
sources Development. Correspondence received by the Commis­
sioner concerning any application shall be deemed a part of 
the official record maintained by the Department's Bureau 
of Resources Development; such correspondence vill not rou­
tinely be forwarded to appropriate review groups or to the 
applicant. All records are subject to the provisions of the 
Virginia Freedom of Inf~rmation Act;. 

Application of Rules and Regulations - These rules and regulations have 
general applicability throughout the Coaunonwealth. The requirements 
of the Virginia Administrative Process Act, codified as Chapter 1.1:1 
of Title 9, s~ct1on 9-o.14:1, ~~··Code of Virginia (1950). as 
amended, apply to their pro111Ulgation. 

Effective Date of Rules and Regulations - These.rules and regulations, 
or any sub~equent amenCL~ent, modification, or deletion in connection 
with these rules and regulations, shall become effective thirty (30) 
days after the Cocmissioner and the Board have filed them in accordance 
with the Virginia Register Act. 

Powers and Procedures of Regulations Not Exclusive - The Coamissioner 
and the Board reserve the right to authori~e any procedure for the 
enforcement of these regulations that is not inconsistent with the pro­
visions set forth herein and the provisions of Chapter 12.1 of Title 
32, Section 32-211.l .!l.!!9.•• Code of Virginia (1950). as amended. 
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SECTION 2.00 

2.01. 

2.02. 

2.03. 

2.04. 

2.05. 

~.06. 

2.07. 

2.08. 

2.09. 

2.10. 

-3-

DEFINlTIONS 

"Affected Person": Person(s) residing in an area proposed to be ser­
ved by a project for which a Certificate of Public Need has been re­
quested; medical care facility(ies) providing services or approved to 
provide services in an area proposed to be seTVed by a project for 
which a Certificate of Public Need has been requested; or, any agency 
providing reimbursement to medicat·care facilities in an area proposed 
to be served by a project for which a Certificate of Public Need has 
been requested. 

"Applicant": The owner of an "existing medical care facility or the 
sponsor of a proposed medical care facility submitting an application 
for a· Certificate of Public Need. 

"AJ?pl ication": A prescribed format for the presentation of data and 
intormation deemed necessary by the Department for a dete'tll'lination 
concerning a project for which a Certificate of Public Need is required. 

"Annual tmplement3tion Plan": An aMual regional plan developed by a 
designated Health Systems Agency in accordance w1th §1513(b)(3) of 
United States Public Law 93-641, or its successor, which describes 
objectives and established prlorities among the objectives to achieve 
the goals set forth in its Heal th Systems Plan. 

"Board .. : The State Board of Health. 

"Capital Expenditures11
: Any expenditure by or on behalf of a medical 

care facility which, under generally accepted accounting principles, 
is a capital expenditure. Alt acquisitions by or for medical care 

•facilities under lease or comparable arrangement or through donation, 
bequest, or devise, which would require certification if such acquisi­
tion were made by purchase, are deemed to bo capital expenditures. 

"Certificate of Public Need": A document issued by the Commissioner 
which legally authorizes the initiation of a project as defined herein. 

"Commissioner": The State Health Comnaissionor. 

"Construction": The building of new medical caro facilities and/or 
the expansion, remodeling, and alteration of existing medical care 
facillties, including the initial and subsequent equipping of any such 
medical care facilities. 

"Construction, Initiation of'•: A project shall be considered under 
construction for the purpose of extension determinations upon the pre­
sentation of evidence by the owner of: (1) a signed construction con­
tract; (2) evidence that short term and long term (permanent) financ­
ing has been completed, when applicable; (3) predevelopment site work 
has been completed; and (4) building foWldations have been comrleted . 

... .... ;. ....... ···. ,,..:~ .. 
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2.11.. . .. "Date of Issuance": The·date of the Commissioner's decision awarding 
a Certificate of Public Need, or, where applicable, t~e date of rein­
statement of a Certificate of Public Need following suspension. 

2.12. 

2.13. 

2.14. 

2.15. 

2.16. 

2.17. 

"Department": The State Department of Health. 

"Heal th Service Area": A geographic area of the State desiinatecl by 
the Secretary of the United States Department of Health, Education 
and Welfare pursuant to 11511 of United States Public Law 93-641, or 
its successor. 

"Health Systems Agency": An entity organized and operated as provided 
in ilS12 of United States Public Law 93-641 and designated as a health 
systems agency pursuant to §1515 of United States Public Law 93-641, or 
its successor. 

"Heal th systems Plans": A regional heaah plan developed b)· a -desig­
nated Rea th Systems Agency in accordance vith §1513(b)(2) of United · 
States Public Law 93-641, or its successor, which sets forth in detail 
the goals of a healthful environment and the health syste11s in the 
geographical area it serves. 

"Inpatient Beds": Acco'CIJllodations within a medical care facility with 
continuous support services (such as food, laundry, housekeeping) and 
staff to provide health or health-related services to patients who 
generally remain in the medical care facility in excess of 24 hours. 
Such acco1111DOdations include. but are not limited to: nursing units. 
intensive care units, minimal or self care units, isolation units, ob­
servation units equipped and staff,-d for overnight use, and obstetric, 
medical, surgical, psychiatric, and pediatric units in a medical care 
facility, including pediatric bassinet~ •nd incubators located in a 
pediatric department. Bassinets and incubators in a materni~y depa~­
ment and beds located in labor rooms, recovery rooms, emergency rooms, 
preparation or anesthesia inductor rooms, diagnostic or treatment pro­
cedures rooms, or on-call staff rooms are excluded from this defini­
tion. 

''Medical Care Facilities"': Any instituti.on, place, building or a,cncy 
whether or not licensed or required to be licensed by the State Soard 
of Health or the State Mental Health and Mental Retardation Board, by 
or in which facilities are maintained, furnished, conducted, operated. 
or offered for the prevention, diagnosis or treatment of human disease, 
pain, injury, deformity or physical condition, whether medical or surgi­
cal, of two or more non-related mentally or physically sick or injured 
persons, or for the care of two or more non-related persons requiring 
or receiving medical, surgical or nursing attention or services as 
acute, chronic, convalescent, aged, physically disabled, or crippled, 
including, but not lim,ited to a general hospital, sanatorium, sana­
tarium, nursing home, intermediate care facility, extended care faci­
lity, health maintenance organization, mental hospitals. mental retar­
dation facility and any other related institution and facility, ~nether 
operated for profit or nonprofit, and whether privately owned or opera· 
ted or owned or operated by a local goveMU11ental unit or which is the 
recipient of reimbursements from third party health insurance programs 
or prepaid medical services plans. On and after July one, nineteen 

83 



2.18. 

2.19. 

* i.20. 

2.21. 
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hundred seventy-eight the term shall also include intermediate care 
facilities established primarily for the medical, psychiatric or psy­
chological treatment and rehabilitation of alcoholics or drug addicts. 
This term shall not include a physician's office; provided, however, 
the term "physician's office" shall not include independent labora­
tories or speciali%ed centers or clinics developed for the provision 
of outpatient or ambulatory surgery, renal dialysis therapy, radiation 
therapy, computerized tomography (CT) scanning, or other medical or 
surgical treatments requiring the utili%ation of equipment not usually 
associated viththe provision of primary health services, the cost of 
which exceeds two hundred thousand dollars ($200,000) per unit of 
equipment. The term "medical care facility" shall not include a first 
aid station for emergency medical or emergency surgical treatment. 

•'Medical Service Area": The geographic territory from which at least 
seventy-five (7S\) perce~ of patients come or ~re expected to come 
to existing or proposed medical care facilities, the delineation of 
which is based on such factors as population characteristics, natural 
geographic boundaries, and transportation and trade patterns, and all. :~--

• parts of which arc reasonably accessible to existing or proposed medi­
cal care facilities. 

''Modernization": The alteration, major repair, relllOdeling, replace­
ment or renovation of an existing medical care facility, including 
initial and subsequent installation, replacement or alteration of 
equipment therein. 

..New Service(s)": A distinct, identifiable modality, whether diagnos­
tic, therapeutic, rehabilitative, or preventive which has never been 
offered or has not been offered in the previous twelve (12) months by 
the medical care facility. 

"Operator": Any person, corporation, authority, commission, partner­
ship, tirm, association, trust, estate, public or private institution, 
group, agency, political subdivision of the Co111111onwealth of Virginia 
or other legal entity having designated responsibility and legal au­
thority to administer and manage a medical care facility._ 

"Other Planstt: Any plan(s) formally adopted by a governmental agency 
or Health Systems Agency or the Statewide Health Coordinating Council, 
which provides for the orderly planning and development of medical 
care facilities and services and is not otherwise defined in these 
Rules and Regulations. 

"Owner": Any person, corporation, authority, commission, partnership, 
firm, association, trust, estate, public or private institution, group, 
agency, or political subdivision of the Commonwealth of Virginia or 
other legal entity which has legal responsibility and authority to con­
struct, renovate or equip or otherwise control a medical care facility 
ad defined herein. 

- ~' ---· 
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"Physician's Office": A place, owned or operated by a licensed physi­
cian or group of physicians practicing in any legal form whatsoever, 
designed and equipped solely for the provision of fundamental medical 
care to ambulatory patients whether diagnostic, therapeutic or rehabi­
litative. See also 2.17. 

"Progress": Actions in a given period of time which are required in 
a usual sequence of events to complete a project for which a Certifi­
cate of Public Need has been issued. 

·-

"Project": A capital expenditure, which under generaliy accepted ac­
counting principles, is not properly chargeable a~ an expense of opera­
tion and maintenance and which: (1) changes the ~ed capacity of the 
facility with respect to which such expenditure is made; or (2) sub­
stantially changes the services of the facility with respect to which 
such expenditure is made; or (3) exceeds one hundred fifty thousand 
dollars ($150,000), except wherein Section 32-211.5(6) of the Code of 
Virginia (1950), as amended, provides for a $200,000 threshhold. 

"Significant Change": Any alteration, modification or adjustment 
(including budget) to a project for which a Certificate of Public Need 
has been issued which: (1) changes the site; (2) increases the cost 
of the project in excess of twenty (20) percent more than the cost ori­
ginally authorized by the Certificate of Public Need; (3) changes the 
number of beds originally authorized by the Certificate of Public Need; 
or (4) changes the service(s) proposed to be offered b~ the approved 
project. · 

"Statewide Health Coordinating Council": The duly authorized state­
wide health advisory agency established pursuant to 11514 of United 
States Public Law 93-641, or its successor, which is required to pro­
vide reconunendations to the Commissioner regarding the public need 
for proposed medical facility projects. 

"State Health Plan": A document prepared by the Statewide Health Coor­
dinating Council in accordance with 81S24(c)(2)(A) of United States 
Public Law 9l-641, or its successor. which is made up of Health Systems 
Plans and sets forth goals for a healthful environment and health sys­
tems. 

"State Medical Facilities Plan": A plan developed by the Depart1:1ent 
of Health, coordinated with Health Systems ?.gencies and reviewed for 
consistency with the State Health Plan by the Statewide Health Coor­
dinating Council for use in the Virginia Medical Care Facilities Cer­
tificate of Public Need Program and for Title XVI of United States 
Public Law 93-641. or its successor. 

"Suspension of Certification": A written order by the Commissioner 
issued for an approved project pending the conclusion of administra­
tive hearings or appeals, which serves as notification to the project 
owner to cease temporarily and desist project development and tem­
porarily relieves the owner of all performance requirements for deve­
lopment, and which shall terminate upon notification from the Commis­
sioner that the suspended Certificate has been reinst3ted or revoked. 
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SECTION l.00 

3.01. 

MANDATORY REQUIREME~S 

Re uirements ies • The owner of. a proposed or 
~e~x~i~s~t~i=n=g.::.:..:m=e~d~i~c=a~l~.::=..:.;.;:.::.-;.~=-~;.:;.~~o~b~t~ain a Certificate of ~ublic 
Need prior to: 

3.01.01. 

3.01. 02. 

Capital Expenditure Limitation - Constructing, undertaking, 
or commencing a medical care facility project. involving a 
proposed capital expenditure in excess of $150,000; or 

. * 3.01.0l. 

Bed Addition Limitation - Changing the bed capacity of a 
medical care facility which involves a capital expenditure 
in any"amount; or 

Service Addition Limitation - Adding a•new service(s) to 
a medical care facility which involves a capital expendi­
ture in any amount. 

3.02. Requirements for Non-Institutional Providers - Any physician or group 
of physicians or physician practice, of whatever legal form, shall 
obtain a Certificate of Public Need prior to purchase or lease of a 
unit of equipment, the cost of which equipment exceeds $200,000. 

3.03. Significant Change Limitation - No significant change in a project for 
which a Certificate of Public Need has been issued shall be made with­
out prior written approval of the Commissioner, which shall be requested 
by the owner in writing with a copy to the appropriate Health Systems 
Agency, giving nature and purpose of the change. The Health Systems 
Agency shall review the proposed change in compliance with Section 7.U4 
of these regulations. except that a public hearing shall be optional. 

SECTION 4.00 DETERMIN>TJON OF PUBLIC NEED (REQUIRED CONSIDERATIONS) 

In.determining whether a public need exists for a proposed project, the following 
shall be considered: 

4.01. 

4.02. 

4.03. 

4.04. 

4.05. 

• The relationship of the health services to be provided to the appli-· 
cable health systems plan and annual implementation plan; 

The relationship of the proposed project to the long-range development 
plan of the applicant providing or proposing such project; 

Tho need that the population served or to be served by such project 
has for such project; 

The availability of less costly or more effective alternative methods, 
existing or proposed, of providing su~h services; 

The impact of the proposed project on the cosL and charges for provid· 
ing health services by the applicant and the financial ca~ability to 
construct and/or maintain the proposed project; 
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The cost and utilization impact of the services proposed to be pro­
vided upon the existing health care syst~. including proposed faci­
lities. of the area; 

4.07. The availability of resources (including. but not limited to health 
manpower, management personnel, and funds for capital and operating 
needs) forthe provision of the services proposed to be provided and 
the availability of alternative uses of such resources for the pro­
vision of other health services; 

I 
4.08. The relationship. including the organizational' relationship. of the 

proposed project to ancill~ry or support services; 

4.09. Special needs and circumstances of those entities which provide a 
substantial portion of their services or resources, or both, to indi­
viduals not residing in the health service areas in which the enti· · 
ties are located or in adjacent health service areas. Such entities 
may include medical and other health professions schools, multidis­
ciplinary clinics and specialty centers; 

4.10. Tho special needs and circumstances of health maintenance organizations; 

4.11. The special needs and circumstances of biomedical and behavioral re­
search projects which are designed to meet a national need and for 
which local conditions offer special advantages; 

4.12. In the case of a construction project, the costs and methods of the 
proposed construction, including methods of energy provision, and the 
probable impact of the construction project reviewed on the costs of 
providing health services by the person proposing such construction 
project; 

4.13. The consistency of the proposed project with the facilities and ser­
vices requirements of the current State Medical Facilities Plan; 

4.14. The relationship of the proposed project to special criteria promul­
gated and adopted by the Board. as applicable. 

~-
SECTION 5.00 PARTICIPATION REQUIREMERJ'S 

S.01. Applications - Applications for a Certificate of Public Need shall 
contain all data and information required by the Department. These 
data and information shall be submitted in a prescribed fonisat. All 
applications shall be prepared in tripli~ate: two t2) copies to be 
submitted to the Department; one (1) copy to be submitted to the ap­
propriate Health Systems Agency. 
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~~eral Data and Infonaation Content - The applicant must: 

,l) 

(!) 

(3) 

(4) 

{$) 

(6) 

(7) 

Present quantitative data and qualitative information t~'demon­
strate a public need for the proposed project exists in the area 
to be served; 

Provide data and information concerniog the services to be of· 
fered; 

Considering five (5) year population projections, set fo~h data 
and information showing the anticipated demand for the proposed 
service(s); 

Identify by presentation of substantive data the requireaents of 
the proposed project for both professional and non-professional 
staff and the aeans by which same shall be obtained; 

Provide COlllparative data to show the relationship between the 
current cost to consumers and the cost upon project completion; 

Considering geographic ba?Tiers and 
sent evidence that the project will 
sibility and distribution of health 
vice area: 

time/miles travelled, pre· 
contribute to improved acces­
scrviccs in the health ser-

Set forth data and information as to why there is not less cost· 
ly, 110re efficient or more appropriate alternatives to such ser­
vices and describe alternatives th~t the applicant has studied 
and found not practicable. This should include a discussion of 
alternatives to new construction; 

Present data and information to show that funds will be available 
to comrtete and support tho proposed project; 

Disclose the names and addresses of all directors and owners or 
persons having a financial interest of 5\ or more in the medical 
care facility; 

'10) Disclose the names and addresses of the operator(s) of the •edical 
care facility, if other than the owner, and a copy of any a1ree­
•ent or contract between tho owner and operator. 

J~ired Assurances - The applicant shall give assurance that: 

The work on tho proposed project will be initiated within the 
period of time set forth in the Certificate of Public Need 0 and, 

Completion of the proposed project will be pursued with reason· 
able diligence: anJ, 

The prorosed project will be constructed, oper3ted and maintained 
in full compliance with all applicable local, State and Federal 
laws, rules, regulations, and ordinances. 



-10-

SECTION 6.00 SfANDARD REVIEW PROCESS 

6.01. Pre-Consultation - Each Health Systems Agency and the Bureau of Re­
sources Development in the Department shall provide advice and assis­
tance to potential applicants concerning cownunity health resources 
needs upon request. Such advice and assistance shall be advisory only 
and shall not be a committment on behalf of the Health Systems Agency, 
the Statewide Health Coordinating Council or the Conunissioner. 

6.02. Obtaining Application Forms - Application forms sh~ll be available 
from the Commissioner upon written request. The request shall iden­
tify the owner, the type of project for which fonns are requested, 
and the proposed scope (si~e) and location of the proposed project. 

6.03. 

6.04. 

Review for Completeness ~ The applicant shall be notified by the De­
partment within fifteen (15) days following receipt of the application 
that the application is complete as submitted, or that additional in­
formation is required to complete the application before the applica­
tion can be accepted. No application shall be reviewed until it has 
been determined by the Department to be complete. All applications 
completed on or before the tenth (10th) day of the month shall be ac­
cepted by the Department on the tenth (10th) day of that month. Ap­
plications completed subsequent to the tenth (10th) aay of the month 
shall be accepted on the tenth (10th) day of the month following com­
pletion. 

Ninety Dav Review Cycle - The review of an application for Certifi­
cate of Public Need shall be accomplished within ninety (90) days 
of ~cceptance of a completed application. 

-

6.05. Consideration of Applications - Insofar as practical, in consideration 
of the time limits involved as set forth in these Rules and Regulations, 
all applications for the same or similar projects in the same medical 
service area shall be reviewed concurrently by reviewing agencies. 

6.06. Review of Complete Application 

6.06.01. Review Cycle - At the close of.work on the tenth (10th) 
day of each month, the Department shall prepare letters 
of notification of acceptance of completed applications 
and send such letters to project sponsors. The letter 
of notification shall contain a schedule indicating: (a) 
the date by which the appropriate Health Systems Agency 
review shall be completed, which date shall not exceed 
sixty (60) days from the date the application was accepted 
as complete; (b) the date by which the Statewide Health 
Coordinating Council review and recommendation shall be 
completed, which date shall not exceed eighty (80) days from 
the date the application was accepted as complete; and (c) 
the date by which the Commissioner shall render his deter­
lllination. Unless agreed to b)· the applicant, the review 
schedule shall not be extended. 
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Health Systems Agency Required Notifications - Upon notifi­
cation by the Department of acceplance of a completed 3ppli-. 
cation, the appropriate Health Systems Agency shall notifr 
the applicant of the Health Systems Agency's review sched~le 
and also notify health care providers and specifically iden­
fiable consui:ier groups who may be affected by the proposed 
project directly by mail. Such notification shall include: 
(a) the date and location of the public hearing on the appli­
cation, which shall be conducted in the county or city wherein 
a project is proposed; (b) the date, time and place the final 
reconmendation of tho Health Systems Agency shall be made. 
Tho Health Systems Agency shall also give notice of the pub­
lic hearing in a newspaper of general circulation in such 
county or city~at least nine (9) days prior to such public 
heaTing. ~· 

Participation by Affected Persons Any person affected by a proposed 
project Wlder review may submit opinions, data and other infor=ation 
in vriting directly to the appropriate Health SystelllS Agency, the 
Statewide Health Coordinating Council, and the Commissioner at appro­
priate times for consideration prior to their final action. 

6.08. .Amendment to an Afplication - The applicant shall have the right to 
amend an application at any ti.me during the review and recon:r.:endations 
of the appropriate Health Systems Agency. Any amendment to an appli­
cation subsequent to a Health Systems Agency recommendation shall con­
s~itute I- nev application. 

6.09. Withdrawal of an Application - The applicant shall have the right to 
withdraw an application fr0Ct1 consideration at any time, without pre-
judice. · 

6.10. • Action on ah Application 
F 

6.10.01. 

6.10.02. 

Coanissioner•, Responsibility - Decisions as to approval 
or disapproval of applications for Certificates of Public 
Need shall be rendered by the Commissioner. 

Notification Process-Extension of Review Time - The Ccm­
aiss1oner shall make an initial determination to approve 
or disapprove an application for a Certificate of Public 
Need and make known the reasons for the determination by 
letter to the applicant within ninety (90) Jays of notifi-. 
cation of formal ~cceptance of a completed application, pro­
vided no extension of time for consideration has been agreed 
to by the applicant. A copy of the Commissioner's letter 
shall also be provided to the Health Syste11s Agency. 
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SECTION 7.00 ADMINISTRATIVE REVIEW PROCESS 

7.01. Purpose - The purpose of the administrative review process shall be 
to permit appropriate consideration and response to those projects 
which would create minimal impact on the scope, quality or costs for 
health service~ provi~ed by a health.faci~ity, or to permit required 
responsiveness 1n meeting emergency s1tuat1ons. 

7.02. Applicability - The administrative review procedure may be applicable 
to: (a) a capital expenditure of a medical care facility in excess 
of $1SO,OOO which does not change bed caP,Acity or replace the existin& 
beds, or does not substantially change t~o services offered by the 
facility; or (b) a capital expenditure of less than $150,000 which 
does change bed capacity or replace existing beds or substantially 
changes the services offered by the facility; or (c) a capital expen­
diture in excess of $150,000 involving an e~ergency situation recog­
nized as such by tho Commissioner. 

7.03. Application - Requests for administrative review shall be made by sub­
mission of appropriate data and information in a form prescribed by 
the Com11issioner, to the Commissioner, with a cop)'"to the appropriate 
Health Systems Agency. 

7.04. Process - The Health Systems ·Agency shall, within thirty (30) days of 
receipt of a copy of the request for Administrative Review and follow­
ing the public hearing conducted in accordance with Section 6.06.02(b) 
of these regulations, notify the Commissioner of its recollllftcndation 
with respect to the project for which an administrative reviev has 
been requested. Failure of the Health Systems Agency to notify the 
Commissioner within the thirty (30) days allowed for such notif ica­
tion shall constitute a recormnendation of approval by such Health Sys­
tems Agency. If such Health Systems Agency recommendation is unfavor­
able, the Commissioner shall so notify the applicant and require that 
a formal application be submitted pursuant to Section 6.00 of these 
Rules and Regulations. 

7.0S. Action on Application - The Commissioner shall determine and notify 
cite applicant within thi~y-five (35) days following receipt of the 
request whether a Certificate of ·Public Need Day be issued on the 
basis of this information or whether a fonnal application for a Cer­
tificate of Public Need is required. 

SECTIClf 8.00 DURATION/EXTENSION/REVOCATIOH OF CERTIFICATES 

8.01. Duration - A Certificate of Public Need shall be valid for a period 
of twelve months and shall not be transferrable under any circumstances. 
Such certific3tes may be renewed, by the Commissioner, for two addi­
tional six month periods not to exceed two years from the date of issu­
ance by which time the project shall be under constTUction. Extension 
beyond two years may be granted by the Board provided the o•-ner can de­
monstrate that additional periods of time are reasonably necessary to 
initiate construction of the project. 
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Extension by Co111:11issioner 

a.02.01. 

8.02.02. 

8.02.03. 

8.02.04. 

Basis for Extension • An extension of a Certificate of Pub-
1 ic Need during the two years following the date of issu· 
:a.nee may be obtained from the tocmiissioner by sub111ission of 
satisfactory evidence of progress (18.0J) being made toward 
the project's completion for which the Certificate of Pub-
lic Need was issued. · 

Reauests for Extension - Requests for extension shall be 
sub:aitted in VTiting with a copy to the appropriate Health 
Systems Agency. at least thirty (30) days prior to the cx­
pi ration date of the Certificate. Appropriate forms for 
extension shall be sent to tho applicant by the Dcpart=ent 
sixty (60) days prior to the expiration dato. 

Health Systeas Agency Review - Any request for an extension 
of a Certificate of Public Need shall bo reviewed by the 
appropriate Health Systems Agency within twenty (20} days 
of receipt, the recommendations on the request by that Agency 
shall be fol'lolarded to the Comlli.ssionor. Failure of the Health 
Systems Agency to notify tho Cc:mdssionor within the time fraao 
prescribed shall constitute a rcc:ommendation of approval by such 
Health Systems Agency •. 

Notification of Decision - Extension of Certificate of Pub­
lic Need by the Commissioner shall be made in the fom of a 
letter from the Commissioner and shall become part of the 
official project file. 

Demonstration of Progress - Within any extension period in vhich a 
Certificate of Public Need is in force. the applicant shall provide 
satisfactory evidence of progress toward tho tmplezentation of the 
project, in &cc~~dancc with the following ti.lies: 

A. Twelve 110nths following issuance: 

(1) Proof of ownership or control of site: (2) documentation that 
the site aeets all ioning and land use requirements; (J) docUJ1en­
tation that architectural planning has been initiated; and (4) 
·for equipment and new services projects: copies of purchase or- · 
ders or lease agreements; (5) subllission of preli.llinary architoc· 
tural drawings and working drawinas to appropriate State rcvievins 
agencies and State Fire Marshall; and (6) documentation that con­
sttuction financing has been completed or will be completed within 
tlm (2) months. 

8. Eighteen aonths following issuance: 

(1) Documentation that all required financing is completed; (2) 
initiation of preconstt'UCtion site work; and (3) advertisenient 
of construction bids or selection of construction cont~~ctor. 
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c. Twenty-four months following issuance: 

(1) Documentation of awarded construction contract; and (2) ini· 
tiation of construction. 

Extension by Board 

8.04.01. Basis for Extension - An extension of a Certificate of Pub­
lic Need beyond the two (2) years following the date of 
issuance may be obtained from the Board, when the Board, in 
its sole discretion finds substantial and continuing progress 
toward the development of the project has been made. In 
making its determination, the Board shall consider whether: 
(a) delays in development of the project have been caused by 

8.04.02. 

J).04.03. 

8.04.04. 

Revocation 

a.os.oi. 

a.os.02. 

·events.beyond the control of the owner; (b} substantial de­
lays in development of the project may not be attributed to 
the owner; and (c} a reasonable time-table for completion of 
the project can be assured by the ovncr. 

Requests for Extension - A request for extension by the 
BOard shall be su&n1tted to the Department in vrit1ng with 
a copy to the appropriate Health Systems Agency at least 
thirty (30) days prior to the expiration date of the Certi­
ficate. A fonnat for requesting an extension by the Board 
shall be provided to the owner by the Department sixty (60) 
days prior to the expiration date o~ the Certificate • 

.. ~-

Health Systems Agency Review - Any request for an extension 
of a Certificate of Publ1c Need beyond two years from the 
date of issuance shall be reviewed by the appropriate Health 
Systems Agency within twenty (20) days of receipt and com­
ments on the request by that agency shall be forwarded to 
the Board before decision. Failure of the Health Systems 
Agency to notify the Board within the time frame prescribed 
shall constitute a recommendation of approval by such Health 
Systems Agency. 

Notification of Decision - An extension of a Certificate of 
Public Need by the Board shall be inade in the form of a let­
ter from the Coinmissioner and shall become part of the offi· 
cial project file. 

Lack of Progress - Failure of any project to meet the pro­
gress requirements stated in §8.03 shall be causo for cer­
tificate revocation, \D\less the Commissioner determines suf­
ficient justification exists to permit variance. considerin1 
factors enumerated in 18.04.01. 

Significant Unapproved Changes - Any significant change in 
the approved proJect, as defined in !2.24 for which the Com­
missioner has not granted prior written. approval, shall be 
cause for revocation. 
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Failure to Initiate Constt"Uction - Failure to .. initi!te con­
struction of the project within two years following the date 
of issuance of the Certificate of Public Need shall be cause 
for revocation, unless due to extenuating circumstances, the 
Board, in its sole discretion, extends the Certificate upon 
written request of the applicant. 

Misrepresentation - Upon determination that an applicant has 
knowingly misrepresented or knowingly withheld relevant data 
or information prior to the issuance of a Certificate of Pub­
lic Need, the Commissioner shall revoke said Certificate. 

Non-Compliance with Assurances - Failure to have complied. 
with the assurances given pursuant to iS.Ol.of these Regu-
lations shall be cause for revocation. ·· 

8.06. Reapplication - An applicant, having had its Certificate of Public Need 
revoked by the Commissioner, may. without prejudice or preference, re­
apply, in accordance with these Rules and Regulations. 

SECTION 9. 00 EXEMPTIONS 

9.01. Eligibility - Any person, formally c01DJDitted and lawfully obligated to 
develop a medical care facility project, as defined herein-, on or be­
fore December 31, 1972, shall be determined to be exempt from having to 
obtain a Certificate of Public Need. 

9.02. Determination by Commissioner - The determination of whether such medi­
cal C3re facility project is exempt, and th~ extent to which such ex­
emption shall apply, shall be made by the Commissioner, based upon sa­
tisfactory evidence and documentation submitted by the owner or proposed 
owner of such project to demonstrate that: 

(1) A formal plan delineating the scope and extent of such project 
existed on or before December 31, 1972; 

(2) The owner of such project was formally committed to develop such 
project on or before December 31, 1972, and remains legally com­
aitted to such project; and, 

(3) The owner of such project expended or irreversibly coinmitted 
Sl00,000 or more toward such project on or before December ll, 
1972. 
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SECTION 10.00 
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ADMINISTRATIVE HEARINGS AND APPEALS 

Reconsideration of Initial Determination 

10.01.01. 

10.01.02. 

10.01.03. 

10.01.04. 

10.01. OS. 

Aptllcant I~itiation • Any applicant whoso application for 
a crt1r1cate ot PUblic Need has been disapproved by the 
Commissioner may, within thirty (30)·days of the decision, 
request in WTiting, an informal fact-findin& consultation 
conference before the Commissioner. 

Health Systems Agency Initiation - In tho event the Commis­
sioner• s initial determination is contrary to the recollV!len­
dation of tho Heal th Systems Agency •. , tho Heal th Systems 
Aaency may request in writina vithi~lthirty (30) days of 
the decision an informal fact-findi~i consultation conference. 

Notifications and Suspensions Upon receipt of a request 
for a fact-finding consultation conference, the Department 
shall notify the applicant, Health Systems Aaency and com­
potina applicant and suspend tho Cortificatc(s) of Pu)lic 
Need in question. 

Establishing Time, Date, Place - Within seven (7) days of 
.a request for an informal fact-finding consultation confer­
ence, tho Commissioner shall set a date and place for the 
conference which shall be within thirty (30) days of receipt 
of the request. · ;r· 

Notification of Decision -·Not later than thirty (30) days 
follow1na the conference the Co111111issioncr shall affirm or 
vacate the initial determination and shall notify all par­
ties of tho action in WT'itin1. 

10.02. Forr.tal Evidcntiary Hearing 

10.02.01. Applicant Initiation • Any applicant whose application for 
a Cert1f1cate of Public Need has been disapproved by the 
Commissioner following the informal fact-finding consulta­
tion ccnference may, within thirty (30) days following the 
decision, request in writing a formal cvidentiary hear~ng 
before the Comn:is1ioner. .. 

10.02.02. Health Systems Agency Initiation • In the event that the 
Commissioner's deci~ion following the informal fact-finding 
consultation conference is contrary to the recommendation 
of the Health Systems Agency, the Health Systems Agency may 
r(qu~~t in writing, within thirty (30) days of the decision, 
a tuu1tt ' ~vidontiary hearing before tho Co1n111issioner. 
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10.02.03. Notifications and Suspensions - Upon receipt of a request 
for a formal evidentiary hearing, the Department shall no­
tify the applicant, Health Systems Agency and competing 
applicant and suspend the Certificate(~) of Public Need in 
question. 

10.02.04. Establishing Time, Date, Place - Within seven (7) days fol­
lowing receipt of a request for a formal evidentiary hearing 
the Commissioner shall set a time, date and place for a formal 
hearing which shall be within thirty (30) days of receipt 
of the request. 

10.02.0S. Notification of Decision - Not later than sixty (60) days 
following completion of the hearing record, the Colftlllissioner 
shall provide writ~en notification of a request. for a formal 
evidentiary hearing, setting forth his final decision and ;r 
the reasons therefor. . -

Fo?'IDal Independent Hearing 

10.03.01. Applicant/Health Systems Agency Initiation - Any applicant 
whose application for a Certificate of Public Need has been 
disapproved or any Health Systems Agency whose recommenda­
tion was contrary to a final decision of the formal eviden­
tiary hearing may, within thirty (30) days request in vrit· 
ing, a formal hearing proceeding before an independent hear­
ing examiner. The hearing examiner shall be appointed by 
the Governor from an agency of State government other than 
the Department. 

10.03.02. Notifications and Suspensions - Upon receipt of a request 
for a formal independent hearing, the Department shall · 
notify the applicant, Health Systems Agency and competing 
arpli~ant and suspend the Cortificate(s) of Public Need in 
question. 

10.03.03. Establishing Time. Date, Place - Within thirty (30) days 
followLng receipt of a request for a formal independent 
hearing, the Department, in consultation with the apP<>inted 
hearing examiner, shall set a time, date and place for the 
formal independent hearing. 

10.03.04. Limitations of Review - Tho review of the hearing examiner 
shall be limited to a dctol'nlinatio~ of whether there was 
substantial procedural compli311ce and whether the Commis· 
sioner exceeded his discretion in evaluating the evidence 
presented. 
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10.03.05. Required Consideration - The he3ring examiner shall take 
due account of the prcswnption of official regularity. 
the experience and specialized competence of the Coz:nis­
sioner. and the purposes of the Virginia Medical Care 
Facilities Certificate of Public Need LaN. 

10.03.06. Authority of Hearing Examiner - The hearing examiner shall 
be empowered to affirm or vacate the decision of the Com­
missioner and remand the matter to the Commissioner for 

· such further proceedings as are appropriate. · 

10.03.07. Notification of Decision~ The hearing examiner shall notify 
the applicant. Health Systbms Agency and competing applicant 
of ~he decision and the reasons therefor in writing within 
thi~y (30) days following completion of the hearing record. 

Court RevieN 

10.04.01. Appeal to Circuit Court .- Any applicant aggrieved by the 
final decision of the Hearing Examiner may, Nithin thirty 
(30) days after receipt of notice of the Hearing Examiner's 
decision, obtain a Circuit Court review in accordance with 
~ect ion 32-211. 9, Code of Vi"rginia (1950) , as amended. 

10.04,02. Appeal to Supreme Cou~ - The applicant may appeal the de­
cision of the Circuit Court izt·the same manner as appeals 
are taken and as.provided by law. 

SECTION 11.00 SANCTIONS 

11.01. 

Jl.Q2. 

H.03. 

Violation of Virginia Medical Care Facilities Certificate of Public 
Need Law - Any person, partnership. f1rm, company, trust, association 
corporation. or other legal entity, which conwences, constructs or 
undertak~s construction of a medical care facility project without hav­
ing obtained a Certificate of Public Need or during the pendency of a~ 
order of suspension, shall be guilty of a misdeamnor and upon convic­
tion, shall be punished by a fine of not less than fifty dollars {$50) 
nor more than·one thousand dollars ($1,000). 

Violation of Rules and Regulation9 - Any person who shall violate, 
disobey, refuse. omit, or neglect to comply with any of these Rules and 
R~gulations shall be sub3ect to the provisions of Section 32-6.4 of the 
Code of Virginia (1950), as amended. 

Injunctive Relief - Any court of record h?ving chancery jurisdiction 
in the county or city where a proposed project is under construction 
or is intended to be constructed, located, or undertaken shall have 
jurisdiction to enjoin, on petition of the Commissioner. the Board or 
the Attorney General, any project which is constructed, undertaken, 
or commenced without the required Certificate of Public Need as re­
ferred to herein. 
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SECTION 12.00 SEVERABILITY CLAUSE 

12.01. If any clause. sentence, paragraph. subdivision, section or part of 
these Rules and Regulations, shall be adjudged by any court of com­
petent jurisdiction to be invalid, the judgement shall not affect, 
impair. or invalidate the remainder thereof, but shall be confined 
in its operation to the clause, sentence, paragraph, subdivision, 
section or part thereof directly involved in the controversy in which 
the judge~ent shall have been rendered. 

··"' 
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JULY 1, 1970 AMENDMENTS TO RULES J\.ND REGULATIONS FOR 
IMPLEMENTATION OF VIRGINIA MEDICAL CARE FACILITIES 

CERTIFICATE OF PUBLIC NEED L;,w 

-·-- ~-_...__ ··--

(1) In Section 2.17 following the word "organization," add the words "home 
health agencies" to the definition of ":·tcdicai' Care Facilities." 

2.17 "Mediccil Ccire Facilities:" Any institution, place, building or a;ency 
whether or not licensed 01· ~equircd to be lic·ense~ by the Stcite DJard 
of Heal th or the State Mcntcil Heal th nnd Mental Retardation Board, by 
or. in which facil i tics are maintained, furnished, conducted, operated, 
or: offered for the prevention, diagnosis or treatment of hu:nan disease, 
pain, injury, deformity oi: physical° condition, whether .medical.or surgi­
cal, of two or more non-related mentally or physically sick or injured· · 
persons, or for the care of two or more non-related persons requiring 
or receiving medical, surgical OT nursing attention or services as 
acute, chronic, convalescent, aged, physi~ally disabled, or crippled, 
including, but not limited to a general hospital, sanatorium, sana­
tarium, nursing home, intermediu~e care facilit)', extended c1re f:ici­
lity, health naintenance organization, home heRlth agency, mental hos­
pitals, mental retardation facility and any other related i11Stitution 
and facilit}', whether operated for profit or nonp1·ofi t, and wh<:ther 
pr~vately owned or operated or owned or operated .b)' a loc~l govern­
mental unit or which is the recipient of reimbursements from third 
party J1c~a 1th insurance programs or prepaid medical services P 1 ans. 
The term shall also include intermediate c~re facilities established .. 
primarily for the medical, psychiatric or psychological treatment and 
rehabi 1 i tat ion of alcoholic;s or drug addict~. This ter::t shall not 
include a physician's office; provided, how~ever, the term "physician's 

·office" shall not include independent labor:1tories or specialized cen­
ters or clinics developed for the provision of outpatient or ambulatory 
surgery, renal d'ial)'sis therapy, radiation therapy_, computeri:cd to­
mog-raphy (CT) scanning, or othar medical or surgical treatments requiring 
the utilization of equipment not usually associated with the provision 
of primary heal th services, the cost of which exceeds two hundred thou­
sand dollars ($200,000) per unit of equipme-nt. TJ1e term ''medicnl care 
facility" shall not include a first aid station· for cmergcnc)" medic:il 
or emergency surgical trentment. 

(2) Follo,.Jing Section 4.14, add a new subsection, 4.15, stating additional factors 
that the Commissioner must consider iri determining public· need. 

4.15 The arcn, population, topogr:iphy, hiJ?hw:ty facilities and a\·nil=1bilitr_ 
of such service!$ in the pnrticular part of the hc~t l th service arl'"3 in 
WllfCh the facility is propo~cd. 
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6. OPEN HEART SURGERY FACILITIES 

6.1 Introduction and Definition 

Ooen heart surgery procedures are defined as procedures which use a 
heart-lung by-pass machine to perform the functions of circulation 
during surgery.1 (Cardiac surgery procedures that do not require the 
use of a by-pass pump are designated closed heart procedures). An open 
heart surgery unit is defined as an operating room equipped to provide 
for open heart surgery procedures. 

6.2 Current Status 

There were 5 facilities reporting the performance of open heart 
surgery in the State during 1978. Table 6-1 below surrnnarizes information 
describing the existence and use of open heart surgery facilities in the 

TABLE 6-1 

INVENTORY AND UTILIZATION DATA FOR 
OPEN HEART SURGERY FACILITIES 
( 1978 LI CENSURE SURVEY DATA) 

\ 
I 

# of Open # of Cardiac 
PO Institution City Heart Procedures Units Cath. Lab 

Adult Ped 

10 Univ. of Va. Charlottesville 281 45 za 

8 Fairfax Hospital Fa 11 s Church 260 0 1 

15 Richmond Veterans Richmond 136 0 1 

15 M.C.V. Richmond 700 80 2 

20 Norfolk General Norfolk 278 43 1 

·Holston Va 11 ey Hosp. Kings port, TN wi 11 begin /l.ug/Sept 79 1 

aAt the University of Virginia one of the operating rooms is used almost 
entirely for cardiac surgery. The second room is equipped in order to 
allow management of emergency cases requiring open heart surgery when 
the other room is in use but the second room also serves for the perfor­
mance of all of the thoracic and vascular surgery. 

Sources: 1978 Annual Survey of Medical and Mursing Facilities and 
Health Systems Plans 

1Federal Register, vol. 43 & 60, March 28, 1978--National Guidelines 
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22 

- --
applicable and the lU one says -- let me get the wording 

right here -- "• •• agency action which encompasses 

matters subject by law to a trial de. novo in any court." 

Our position is, whether or not - -
Riverside was entitled to a certificate in the first -. 
place is a subject o~ a trial de novo, which is what 

we have here, a motion for declaratory judgment. 
- -

In summary, it's very simple. 

ib.ere was never any case decided here, never any 

regulation adopted. It was simply an expression of 
• 

an opinion. If the position of the Commonwealth is - . 

supported today, it seems to me it means nothing less 

than a ruling by the Court it was the intention of the 

Legislature to confer upon Dr. Kenley the authority 

which has always been vested in courts, to make judicial 

determinations or adjudications in a declaratory judgment 

action. He can simply, in response to a telephone call 

from some hoapital or other health provider, say, "No, 

you're not going to do that. You have to apply for a 

Certificate of l'eed," and according to the Commonwealth, 

that's a case decision and unless you follow the pro-

./ 

23 cedure set forth here with the attendant time limitations, 

2• you have no access to any judicial relief. I say simply 

215 that was not the intention of the Leg1alatureo 
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It waa .. not intended to vest Dr. Kenley with the . __ _ 
- ----

authority to render declaratory judgments which· are 

legally binding on people in situations where all he 

has done --

THE COUR'r: What did he do? .Just 

write his --

-MR. DOWDim: ihey just .contacted 

him some way and he wrote the letter which is attached, 

which says that in his opinion, he concludes -- it's 

there with the file -- I don't lmow whether I'm mis-

quoting -- that in one area of heart surgery, the 

hospital can go on, but in the area of open heart 

surgery, the hospital has got to apply for a Certificate 

of Need. 

THE COURT: And they applied? 

MR. DOWDim: Yes, sir. And that's 

going on nowo After looking back and re-evaluating the 

situation, we conclude we should never have applied 

for the certificate in the first place. ibat's why 
/ 

•f 
./ 

20 we filed this motion for declaratory judgment in an effort 
21 to obtain by this Court, after hearing the very limited 

- ~ - -
22 evidence as to what the s1tuatiCll was with the open 

23 heart surgery program at that part1c.ular time -- our 
- - -

24 position is going to be that we were not required to 
215 
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12 

apply for a certificate, that Dr. Kenley~s opinion was 
- ~---

erroneous and .that our program at that time was •. although 

not an active program, was still a viable, ongoing program' 

which we could simply start up again without going through 

the certificate process. 

But this procedure has to do with 

situations where there has been a hearing, evidence 

has been presented in some form, a formal order, as 

referred to in these rules, has been entered by the 

Commissioner. Otherwise, you've got a situation where 

Dr. Kenley has the right to make an adjudication, a 

declaratory judgment, 1£ you please, and the only 

remedy a party would have would be to go through this 

proceeding. 

THE CWRT: No hearing? 

MR.. DOWDING: No hearing and no 

order. 'Jhe only thing that was ever filed, to my 

lmowledge, was this letter. Whether there were some 

conferences -- I'm sure there probably were, hospital 
/ 

personnel and Dr. Kenley. I dm't even know whether 

it was personally or over the telephone. to be frank 

with Your Honor. Certainly the sending of a letter 

does not constitute, entry of a final order. 

MR. ADAMS: It's attached to Dr. 

LINDA L. DEAN 
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14 

Kenley's affidavit, Judge. 
.·---- --

THE CClJRT: And is this the · 1etter, 

sir, that you contend is a decision, a case decision? 

MR. ADAMS: Yes, sir. 

MR. D<JIDING: I think I have finished. 

MR. ADAMS: Judge, I think his 
- . . 

I . 
1 · argument is basically answered by the York Street Inn 

a case, which I attached to my brief. Of course, it's 

9 a fairly recent cass from the Supreme Court. :rn.that 

10 case, there apparently, again, was a letter or some 

11 very informal communication from a sta.te agency~ saying 

12 that a bar could not use this backgammon type of decor 

13 as a table in the bar, and I think it's clear from 

14 Justice Poff's opinion that the Court unanimously 

15 

16 

17 

18 

19 

20 

21 

22 

23 

21 

construed that to be a "case decision" and I think once 

that is realized, then --

'IHE COURT: Well, you1J;"e setting 

this Conm1ssioner of Health up as a czar. He's a court 

unto himself. All he's got to do is answer a letter and 

that's a ruling. 

MR. ADAMS: Judge, I think if you 

just look at other aspects of government, for example, 

you can make an inquiry of the Commissioner of Internal 

Revenue and get a ruling fran him and that's perfectly 

LINDA L. DEAN 
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to a court 1n a timely fashion. We're not making the 

Health Commissimer a czar,. but at the same time• when 

a facility approaches him in a formal nature, as they 
- -

did in this particular case, and he takes the time out 

with his staff to look at all the information that's 
I. 

provided him and to engage in whatever types of consulta-- -
tions are necessary with the facility and then renders 

a decision, then it seems to me, when you look at the 

General Assembly's intention in the Administrative 

Process Act, lihich is intended. ·to supplement laws 

where they just don't provide for this type thing, then 

it seems to me clear it was incumbent upon the hospital 

14 to tell him, "No, we disagree with your opinion." Ins~ead, 

1s they made application, which, to my mind, means at that 

1s time, they agreed with his decision and acceded to his 

11 view of the law. Had th~y disagreed, they should have 

,a in some fashion said, "No. We disagree with you. 11 'lhey 

19 didn't do that. Only two years later they try to blow 

20 life into that action. So I don't think anybody can 

21 

22 

23 

24 

21 

fairly accuse the Health Commissioner of doing anything 

unfair to the facility. . 

'!HE COURT: I didn't do that. 

MR. ~\fS: I understand that, sir. 
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16 

All I'm saying, the General Assembly put the .Admin1strat ve 

Process Act in for a purpose. If we permit this 

particular declaratory judgment to go forward -- . 

'lHE COORT: Was there a hearing or 

anything on this? 

MR. ADAMS: ~udge, I don't believe 

there was any hearing in a formal courtroom type -­

'lllE COORT: Was there any order 

entered? 

MR. ADAMS: I believe his letter 

was an orde1·. 

iHE COURT: I disagree with that. 

I can't enter an order by writing a letter. I don't 

knO".f why the Health CoDDD.iss ioaer can. 

MR. ADAMS: I believe 1£ you will 

look at the York Street Inn case, you'll see that's all 

they have is a letter. 

'ltm COURT: I looked at that case. 

MR. ADAMS: Yes, sir. 

nIE COURT: I 1m going to overrule 

the demurrer. I think they have a right to proceed 

to determine whether or not they had to apply for a 
- -

Certificate ·of Need in the first place. I don 1 t believe 

the Commissioner has authority just to answer an inquiry 

/ 
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ecomes orce --
just don't believe that's right. If that's what the 

statute says, seems like to me that statute is 

unconstitutional. Anyway, I overrule it • 

MR. ADAMS: Very well, Judge. I 

wish you would reconsider, because I think you're 

making a mistake. 

7HE COURT: I dm 't think I made a 

mistake. I think I'm right. 

MR. ADAMS: Vh1le we 're here, if 
. . 

I could raise one other issue before r·get back on the 

road, I filed some discovery back in June. I didn't 

push on it. 

MR. DOWDI1'G: I can assure you it 

15 will be answered in the immediate future. Beally, I 

1s probably should have called you. I simply told the 

11 hm pital, "iake your time getting the 1nf ormation 

1a necessary to answer these interrogatories," because, you 

19 know, as a matter of fact, I got the interrogatories 

20 before I got the demurrer, so I said, "Well, maybe the 

21 

22 

cart is ahead of the horse." But anyway, in any event, 

if you would like an order, I' 11 be glad to endorse 

23 an order. We' 11 file the answers w1 thin a few weeks 

24 or three weeks. 

25 
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. GERALD R. BRINK, after .. being ·first 

duly sworn, testified in behalf of the Plaintiff, as 

follows: 

BY MR. DOWDING: 

Q 

A 

Q 

Riverside Hospital? 

A 

Q 

DIRECT EXAMINATION 

lall.at is your·n8JI¥!? 
I 

Gerald R. Brink. 

And what is your. position with 

Executive· Vice Pre!ident. 

And that places you where in the 

order of seniority or command in the administrative setup 

in the hospital? 

A Administrator of the hospital. 

Q How long have you been. employed 

11 by the hospital? 

A Approximately fifteen.and a half 

19 years. - .. 
20 Q And tell us, quickly, which positions 

2 1 you have held during that period of time. 

22 A I began as Administrator Resident 

23 and Assistant Administrator and Associate Administrator 

2• and now Executive Vice President. 

215 Q All right. Now, ·Mr. Brink, at my 
i 
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Brink - direct 8 

'. 
request, have you researched the available documents _ 

and other material at the hospital so that you can give 

the Court sort of a chronological history of the .. 

Department of Cardiology at Riverside, with particular 

reference to the surgical program? 

A Yes, sir. 1 · 
I 

Q All right. When was the department 

first established? 

A It was September of '71, when our 

first Director of Cardiology arrived ~~ the hospital. 

Q And that was who? 

A Dr. Horgan • 

Q Is he still there? 

A Yes, sir. ' 

Q And, basically, mat was the object 

of the program at that time? 

A 'Ihe object of the cardiology program 

was to establish or bring in a cardiologist to supervise 

our Cardiology Department and to begin the development 

of the open heart surgery program. 

Q. And you speak of the "open heart 

surgery program. 11 Can you tell the Court generally 

what type of surgery you're referring to? 

A Well, again, I'm· a lay person, but 

LINDA L. DEAN 
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- -
we were referring to, at that time, the open heart 

surgei:·y program included everything, .in our minds, 

that had to do with any kind of cardiovascular surgery 

including opening the heart and assisting with the pump. 

Q All right. New, can you tell us 

when the first surgical procedure in which a pump was 

actually used was performed at Riverside? 

A 

Q 

performed? 

A 

Q 

February 2, 1973. 

And by whom was that surgery 

'!he major physician was Dr. Basher. 

I believe he's a surgeon from the 

Medical College of Virginia? 
..... 

A Yes, six. 

Q And generally speaking, what are 

the necessary components for the team to perform this 

particular type surger.y1 And by the way, unless I 

specify differently, I'm speaking of procedures in 

which the pump is actually turned on and used on the 

patient. 

A Of course, there's a surgeon, 

23 who's the most critical part; and usually there's an 

2• assistant surgeon, or there was when we were doing 1t; 

21 the anesthesiologist; the pu.:np technicians; the nurses 

LINDA L. DEAN 
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or the surgical staff, nurses or technicians; and- -·· 

other ancillary personnel, such as the lab technicians 

and such, which had to do the blood work and chemistry. 

which they needed instantly. 

Q Now, over whit period of time were 

these procedures performed? 

A I'm assuming you're meaning in 

years? 

Q Yes. You said the first was 

February 2, 197-3. When was the last? 
11 ;. 

12 

13 

14 

15 

16 

17 

19 

20 

21 

22 

23 

24 

215 

A Last performed was September 3, 

1976, when we actually used the pump. 

Q All right. Now, during that period 

of time, do you lmat how many of these procedures were·· 

performed? 

A No. Offhand, I dm 't have that 

number with me. 
.-

Q All right. But in any event, what 

personnel were used other than Riverside personnel? 

A Weil, what we tried to do when 

we built the program, we d1d not want to have the 

cost, we wanted to be cost effective, so as we started 

it, we worked out with Dr. Bosher that he would bring 

his people down, which included the pump technicians and 
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.. I 

anesthesiologists, to assist us with establ1sh1ng--a 

program. So we didn't have to have these expensive 

people on right at the beginning of the program. 

11 

'!he idea there was that we would establish the program, 

that it would become very functional and we would, as 

time passed, we would hire our own technicians, pump 
! - -

technicians, and have our own anesthesiologists 

perform the program. So we were relying, during that 

period of time, basically on his team. In the process 

of that, we did hire our own pump technicians and 
;-

train them and have them perform those procedures. 

Q Before we get to that, were some 

of the procedures performed by doctors on the staff 

at Riverside? 

A Yes. 

Q Both in association with Dr. Basher 

and without him being there? 

A Yes. Dr. Dosher was actually 

brought in with assoc.iation with the Winfrey, Graham 

and Umstott group. They did as many and they did, also, 

during that period of time, perform some surgery on 

their own. 

Q 'lhat is, Dr. Bosher would not be 

there, but his pump technicians and anesthesiologist --

•LINDA L. DEAN 
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A Nurse and anesthesiologists. ---

Q Nurse and anesthesiologists were 
/ 

there. All right. Now, what was the situation subsequent 

to September of 1976? You said the last procedure was 

done then. Can you explain to the Court what took 

place from that point on,. as far ·as ~is type procedure 
I 

was concerned? 

A Well, even during that period of 

time, l'1e were recruiting people for our own staff so it 

could be a self reliant program. As I said before, 
;.-

.-
we did recruit a pump technician and that part of the 

program was stable. 

Q While we're on that subject, can 

you give us the dates that the pump technician was 

employed at Riverside? 

A Yes, I can. It was November 11 of 

1974. 

Q Until when? 

A He was there for three years. 

Coincidentally, he left on November 11, 1977. To go 

on with the sequence, September 3, 1976, the reason 

we suspended the program at that time is because Dr. 

Boaher's anesthesia coverage was no longer available 

and we had n~ been successful at that time in obtaining 
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enough anesthesiologists to be able to cover the program 

full time and, therefore, it was the decision of .. the 

Surgical Executive Committee, the Executive Committee 

of the hospital staff and the hospital administration 

to suspend the program until we could assure that we 

would have the proper time and provide the proper quality 

of that program. At no time were we under the under• 

standing that there was any kind of Certificate of Need 

regulation that would hold us from opening the program 

back up again. 

Q All right. NO\f1 the anesthesia 

problem, you say that the l«:V anesthesia was no longer 

available? 

A Yea. 

Q Were there anesthesiologists on 

the staff of Riverside in September of 176, who were 

qualified and competent to do the anesthesia work in 

connection with this type procedure? -
A Yes, sir. Two of the anesthesiologists 

were qualified at that time to provide anesthesia with 

the pump. However, they were used on a routine daily 

schedule and time allotment. We would have had to 

sacrif 1ce a lot of the other programs in order to 

pull them out to do the open heart surgery. 1bat 1a why 
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it was decided to suspend, you know, the rout1ne·prov1s1on 
2 

3 

• 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

20 

21 

22 

23 

of that procedure at that time. 

Q All right. Now, the next basic 

period of time would be from September of 1976 until 

December of 1977, that being the date of Dr. Kenley's 

letter. Were there patients at Jliverside who were 

referred by their attending cardiologists for this 

type of surgery? 

A Yes, sir, there were, and we have 

submitted a list, and I think it's in ~e evidence there, 

of the number of cases that were available, but at 

that time were referred on to probably fCV at that time 

to perform the cases. 

Q And the statistics as to the number 

of patients who were referred during this period of 

approximately fifteen months is in the docUtlents which 

have been submitted? 

A Yes. 

Q Now, during that same period of 

time, at least from September of 176 until, I believe 

you said November 11, '77, when the pump technician 

resigned 

A Yes. 

Q Was he on duty full time, on the 

LINDA L. DEAN 
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payroll full time? -· 
A He was on duty full time and he 

was on call as the pump technician in case we ever 

needed him. 

Q And as far as the other equipment 

and facilities that were ·.needed. to perform this type 

surgery, were they present at the hospital? . 

A Present and fully operational, yes. 

Q All right. And can you describe, 

just in summary fashion for ~e Court, the physical 

facilities and equipment required that are present 

there? 

A We have a room in the surgery 

which was designed for open heart surgery. At that 

time, it was one of our older rooms. We added four 

surgical suites in 1972-73 and at that time, we 
- - -

renovated one of the £urg1cal rooms to be specifically 

for open heart surgery. '!here was an additional pump 
19 

20 

21 

22 

23 

2C 

room to handle all the equipment monitoring necessary. 

At the same time, or not at the same time, but a few 

years later, because of the volume of open heart 

catheterizat1ons, which are the principal determinant - -
of open heart surgery, we applied for and received a 

certificate which included the construction of our 
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heart catheterizatiO'l lab and, which, our statistics 

and reason for the heart cath lab was because of open 

heart surgery. 

Q And the physica~ expansion of the 

plant at Riverside to construct the catheterization 

laboratory required a Certificate of.Need~ 

A Yes. 

Q And that was received and a copy 

of that has been submitted with the documents. Now, 

perhaps, for the record, wou~d you tell us, just - - -; .. 
basically, 1'1hat the lab is, what function it performs 

- ~ - ~ 

and to tthat extent it was utilized during this period? 

A 'lhe cath lab? 

Q Yes. 

A I could tell you a little bit about 

that. A cardiologist or physician could go into 

detail more, but --

Q Just basically what its function 1s. 

A Its function is for the cardiologist 

/ 

to determine, again, through the X-ray and catheterizat1on 
21 - - -

procedure, whether or not a patient is in need of open 
22 

heart surgery. 
23 

Q And is that lab in use full t'ble or 

was it in use during these periods of time that we're 
215 
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talking about'l 

A The facility we have, we've used 

the cath lab ever since the cardiologists arrived, 

although it wasn't specifically call~d a cath lab. It 

was our X-ray/special procedures room, and because of 

the philosophy of our hospital, we ff!>rced everybody 
- I 

to share the special procedures room even though they 

would have ~referred to have a separate cath lab at 

that time. As the prospects of open heart surgery 
-

looked good and as the volume of caths picked up, 
::,.-

~ 

that's when we submitted a Certificate of Need for the 

ca th lab itself. 

/ 

14 Q And as far as the number of procedures 

15 
done in the cath lab since the new one was constructed;· 

16 has that increased or --

17 A '!he procedures very definitely 

1a increased. Of course, it was predicted and it's known 

19 in most circles that if you do open heart surgery, 

20 your catheterizations will also increase because of 

21 that. 

22 Q· Naw, during thatt: period -- and we 

23 are, of course, talking about September of 1 76 to 

2• December of '77 -- were there any surgical procedures 

25 done at Riverside which required the .use of this plGlp 
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on a standby bas is 'l -- --

A Yes, air. ihere were. I believe 

the statistics on that are also submitted, and I think / 

at that time, it was between that period of time there 
- - - ·-

were six per1cardia:tom1es performed in which they 

required a pump assistant to be on the standby. 

Q 
I 

During those procedures, waa the 

pump technician available? 

A 7he pump technician was available 

and there at that time, yea, air. 

Q Was an anesthes1o10giat present? 

A Plus the anesthesiologist. 

Q And to the beat of your knowledge, 

was there anything in the way of equipment, persmmel . 
or otherwise that was not present when these procedures 

were done, that would have been necessary had it 

became necessary to use the pump? 

A No. 'lhe physicians had specified 

at that time that they were performed in the open heart 

surgery room and everything was available in case they 

needed to be set up on the pump. 

Q Nau, can you describe for the Court. 

Mr. Brink, what other activity was going on at the 

hospital, what other efforts were being made during 
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Brink - direct 

this period of time in connection with -- imen r.--- · 

say "program," I am, again, still talking about the 

procedures requiring the pwnp to actually be tised --

as far as recruitment or otherwise? . 

20 

A Well, t'1e tere constantly recruiting 

for one or two more anesthesiologist• and we specified 
- - - ! - -

these anesthesiologists, if they came to Riverside, 

had to be open heart pump trained, and during that 
-· -

process, we did attract an anesthesiologist that, at - - -
that time, was Dr. Allmond, and I think. he arrived, - ~-

his privileges were approved on May ~6 of 1 77. Sc 

we were able to accomplish having the anesthesia at 

that time and we had the pump technician and then we 

began again the planning stages of pulling together ~ 

and assuring that this program was a high quality and 

operational program until we received the correspondence, 
- -

which was referred to earlier, from HSA. Our first 

/ 

19 
correspondence, we thoug..'1t l-7as just a routine correspondenc~ - -

20 
because we knew that the RSA did not have, at that time, 

21 
the authority to close down programs, and so we answered 

- - -
22 

it as quickly as possible. When we discovered that it 

23 
was becoming a question of whether or. not we could 

open up the program, then I think a lot of wheels started 

25 turning and things became very serious because that was 
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Brink - direct 21 

I 

the first time we were aware that somebody was $Oing 
-4·-

to tell us that we couldn't continue our program. 

Q And was your first notice of this 

Dr. Kenley's letter to Mr. Boynton, dated December 27, 

with a copy to you and a copy to Mr. St. Clair? 

A ihat was the first official --
I 

that was the first notice we had frem Dr. Kenley, yes. 

Q For the record, who is Mr. St. 

Clair? 

A Mr. St. Clair is the President 

of the corporation. ;-

Q And he formerly occupied the 

position of Administrator? 

A Of Administrator, yes. 

Q And this came to your attention, 

this letter? 

A Yes. 

Q And your 1nterpretat10n of it was 

what1 

A Well, my interpretation, at that 

til:le, was, since Dr. Kenley is the final voice in 

the Certificate of Need process, was, my gosh, we better 

abide by it. He said it was, you know, a finding and 

we certa~~ly were disappointed. 
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Brink - direct 22 

Q 

additional correspondence, etc., which has been -­

submitted, which I'm.~sure you're familiar with. And 

the purpose of that was what? 

A ~e purpose of that correspondence 

was basically to appeal to him and say that we did have 
·-----~· ________ ___.,_.-_.--...-..__,__. ___ ______._ . ---------
an ongoing program and we didn't' feel it fit under 

any twelve month restriction, because we didn't know 

of any twelve month restriction at that time. I would 

say 1£ we knew there was a twelve month restriction, 

we would have been performing. open hea~t surgery. We 

would have convinced Dr. Bosher alld we would have 

hired -- we would have gone out and continued the 

program somehow if we would have known tltere would 

have been a restriction to reopen. 

Q My next question was, had you 

ever heard of any twelve month testr1ct1on of any kind 

prior to receiving a copy of that letter? 

A Not in the State statutes, no, sir. 

BY nlE CWRT: 

Q Question was, d1d you know of any 

restriction? 'lhe question, sir, was, did you lmcu of 

any twelve months restriction? 

A I haven't reviewed them, so I'm not 
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Brink - direct 23 

sure of the dates and I read a lot of things since 
---· 

2 then, but the federal statute did mention something 

3 about twelve months, but I don't know exactly ~hen / 

4 that was. I don't know if it's prior or after or 

5 what. 

s BY MR. DOWDING: 

7 Q Of course, Dr. Kenley doesn't have 

8 anything to do with enforcement of federal statutes? 

9 A No, sir. We deal, Dr. Kenley 

10 deals with the State statutes. 

11 Q Now, the hospital did eventually 

12 apply for a Certificate of Need? 

13 A Y~s, sir. We were told we had 

14 to and we do want the program, so we applied for a 

15 Certificate of Need. 

16 

Q And incidentally, Mr. Brink, when 
17 

you received a copy of Dr. l<enley's letter of December 

27, did you undertake to investigate the legal 
- -

19 
technicalities of it or anything of that nature? 

20 

A Well, we knew that 1t wasn't in 
21 

tl~e regulations. We looked at the regulations and - -22 

it wasn't there arxi this is what we appealed to Dr. 
23 

Kenley on, the fact it wasn't in the regulations and 
24 

shouldn 1 t be enforceable to us. 
215 
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Brink - direct 24 

Q 
. ..-···· 

2 correspondence? 

3 
A Yes, it is. 

4 Q But in any event, you received 

5 subsequent correspondence from him, ·reaffirming his 

6 position? 

7 A '!hat we had to apply for a 

a Certificate of Need. 

9 Q And you went ahead and applied. 

10 All right. Just a moment. 

11 BY 'lliE COURT: 

12 Q I'm not quite clear as to what's 

13 happened to this application. What happened to the 

14 application? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A The application for Certificate of 

Need was denied by Dr. Kenley and we since appealed it 

and went through the first informal hearing, are in 

the stages of determining whether or not it should go 

to -- correct me if I'm wrong -- but to the formal 

hearing stage, which could take a decent period of time. 

MR. DOWDil·:G: '111ere is a rather 

involved appeal procedure connected with 

that. I m1ght say, in response to Your 

LINDA L. DEAN 
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Brink - direct 25 

Honor's comment, we feel that -- our position 

is that we should never have had to apply 

for the Certificate of Need. - ~ /. 

'!HE COURT: I understand your position. 

I'm just wondering what happened to it. 
' - -

t.Jhat is it? In some administrative appeal? 

MR. DOWDIHG: Ye~, sir. As I under• 

stand it, the hospital and the Health 

Department have agreed to hold in abeyance 

the next stage of the administrative appeal 

process pending the outcome of this suit. 

BY 1-m. DOWDING: 

Q Is that your understanding? 

A Yes. 

Q One other point, Mr. Brink. As 

far as the recruitment cf personnel is concerned on 

your staff, now, what it-1 the situation as far as surgeons 
- -

are concerned? Do you still have D.rs. Winfrey and 

Umstott and Graham on your staff'l 

A And Dr. Calhoun. 

Q tVh.o is Dr. Calhoun and what is his 

specialty? 

A Dr. Calhoun joined the group of 
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Brink - direct 26 

Hop Graham and Charlie Umstott. Hop Graham is a _fully 

trained open heart surgeon. He came to Riverside --

Q But I mean -- you said "Graham." 

You mean Calhoun? 

A. I'm sorry. Calhoun. He's fully 

trained. He came to Riverside Hospital to perform open 

heart surgery and at this time hasn't been allowed to 

do that because of the problem that we're in here today. 

We, in turn, have three anesthesiologists who are pump 

trained and we have an applic~tion for another one 

who wants to come to Riverside 1£ we ha'\."E! an open heart 

surgery program at this time. 

BY MR. AD.\MS: 

MR. DOWDING: All right, air. I ··. 

think that's all I want to ask you at this 

time. Answer Mr. Adams, please. 

CROSS EXAMINATION 

Q Mro Brink, just one point for clar1£1-

cation. 'lbere were actually two cmmnun1cat1ons, weren't 

there, frDlll Dr. Kenley? One was dated December 27, 

1977, which was a letter from Dr. Kenley to Mr. Boynton. 

that you got a copy of? 
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A Right. 

2 Q And then you or the hospital 

3 apparently solicited Dr. Kenley's opinion ag~in 
/ 

4 sometime in 1978 and he then sent a letter to the 

s hospital, dated November 28, 1978, indicating that he 
-

s felt you had to apply for a Cer~ific~te of Need; is 

7 that not correct? 

8 A I don't have that right in front 

9 of me. 

10 

11 

12 

mE COURT:· November 21st, wasn't it? 

MR. ADAMS: November 21st. Excuse 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2& 

me, Your Honor. You've got hold of the 

facts better than I do. 

A I believe that's true. I don't 

have 1t in front of me. 

BY MR. ADAMS: 

Q I' 11 show you this letter, which 

I will represent to the Court is an accurate copy of 

what's been introduced into evidence. 

A Yes. 

Q So there have been two communica-

tions from the Health Commissioner, one in late 1 77 and 

LINDA L. DEAN 
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Brink - cross 28 

one in late 1 78. Am I correct in understanding, _Mr. 

Brink, you have testified the last time the hospital 

used the open heart machine was in September of '76; is 

that correct? 

A 'lb.e last time we actually attached 

& it to the patient, yes. 

7 Q From September of '76, that last 

a time you used the machine, to the present. have you 

9 actually offered to the public or to the medical 

10 commtm1ty open heart surgery? 

11 A Yes. We held out that we offered 

12 the open heart surgery program between that time. 

13 

14 

Q 

A 

When did you do that? 

I don't remember offhand. It's in· 

1s the files, I know that. 

16 

17 

18 

19 

20 

21 

22 

23 

21 

Q Can you give an approx1mat1on? 

A year? A month? 

A I believe it's probably in ~tober, 

September of this last year. It was before the change 

1n regulations was being proposed and the Norfolk General 
- - - -

Hospital was going ahead with doing surgery and we were 

debating whether or not we should actually do surgery 
- - ... 

or just hold out to the public that lle~'re still of·fering 

the program. 
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Q So we're talking about sometime 
_..--.- -

2 in 1979, you offered to the public open heart s1lrgery; 

3 is that correct? 

4 A If that date is correct, we did do 

s that, yes, before that period of time, and we could 

s have performed it at that time. 

7 

8 

Q 

A 

How did you offer it to the public? 

I believe we offered it through an 

s advertisement in the paper. 

10 Q At any time prior to that ~fering 

11 or that advertisement, did you make any other kind of 

12 offer to either the public or the medical cmmnnnity 

13 that you were performing open heart surgery? 

14 A We did not make any formal public 

1
5 advertisement prior to that. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2a 

Q Mr. Brink, 1sn' t it real. ly true 

that you, at that time, as well as the entire medical 

community in this area, as well as in Richmond and 

Norfolk, knew that you i-1ere n~ performing open heart 
-

surgery, that you had, in fact, discontinued the program? 

K< .. DOWDING: Perhaps -- excuse me. 

Go ahead, Mr. Brink. 
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• 30 Brink - cross 

A We new we not per -- -
attached the machine since 1976 except for the pericardi• 

3 
ectomies, but we were still capable of doing it and .. 

.. the only reason we didn't perform it is because we dicil 't 

5 want to fall under the restrictions or be legally 

6 involved with the Commissioner of Health from the stand~ 

7 point of whatever restrictions of la~ they put on us or 

8 penalties for performing it without a Certificate of 

9 Need, because we were told we needed a Certificate 

10 of Need. So I wasn't going to jeopardize myself or 

11 my career, basically, and jump _tn and perform that when 

12 the Commissioner has told me I shouldn't, but we were 

13 prepared to do it and ~ still offered the program 

14 although we were under restrictions. 
.· 

15 BY MR. ADAMS: 

16 Q Mr. Brink, are you familiar with 

17 the national guidelines concerning heart surgery? 

18 A I have not reviewed them recently. 

19 Q But you know they do exist? 

20 A Yes. 

21 
Q Do you know, by any chance, how 

22 the federal government would define open heart surgery? 

23 
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Brink - cross 

A At this time, I know that they 

define it as pump assisted cases. At that time, I 

was not aware that that definition was -- that the 

31 

/ 

federal government bad that definition in the regulations. 

Q But do you know that they did or 

did not? You're saying you just. don~~ know? 
i 

A I juat don't 
I 

know whether they had 
- - -

that in their definition or not. 

Q Could you explai~ for me again why, 

from the period, from September of 1976 to the present, 
~-

you have not performed open heart surgery, using the 

machine? 

A From September until November• when 

we got the first -- or I'll say December, when we were.-

told by the Commissioner not to do it, we were preparing 
- - --

ourselves to perform it again as we recruited the 

anesthesiologist and had the proper people available 

to do it. After that time, we did not perform it, because 

we were under what we thought was the correct determina-

tion of the Comm13s1oner that we had to have a Certificate 

of Need and, therefore, we would not perform it until 

we had such. 

Q In other words, what you're saying 

is, you were in the business of open heart surgery, but 
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Brink - cross 

you weren't? Is that what you're telling me? 

A We were in the business of open 

heart surgery, but the Comm1ss1011er did not allow us 

to perform it. We 're very capable of performing it. 

Q Did the Commissioner attempt to 

take any type of formal action to prohibit you? 

A Not other than tj:i.e fact he told 

32 

a me that we had to have a Certificate of Need and that 

9 means 1£ I don't have a Certificate Qf Need, then 

10 I have to deal with what you all can· do to me under 

11 that law 1£ I go ahead and da it. ;-

12 

13 MR. DOWDING: You're referring to 

14 the criminal penalties, etc.? 

15 nlE WITNESS: Yes. 

16 

17 BY MR. AD.\MS: 

18 Q Mr. Brink, in order to do open 

19 heart surgery, do you have to have a cath lab? 

20 A No, you do not have to have a cath 

21 
lab to do them. 

22 
BY 'lllE COURT: 

23 
Q As I understand it, a cath lab, 

that's very important in determining whether or not 
25 
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Brink - cross 33 

open heart surgery is necessary? 
--- -- . 

2 A Absolutely. I'm sure the doctors 

3 could answer that better than I can. But I mean if 
/ 

4 you ask a rhetorical question, do you absolutely have 

s to have one to do it, no. It's certa~nly recommended 

s it be part of the program. 

1 BY MR. ADAMS : 

8 Q Mr. Brink, isn't it true you can 

9 even have a free-standing or -- excuse me -- free-standing 

10 cath lab without even havi~ open heart surgery whatso-

11 ever? 

12 A Yes, you can. It may not be very 

13 successful. 

14 BY '!HE COURT: 

15 Q I.st me ask you this. Do you 

16 know of any hospital that has an open heart surgery 

17 program that does not have a cath lab? 

18 
A I do not know of any, no. 

19 

20 
MR. ADAMS: 1hank you, Mr. Brink. 

21 

22 

REDIRECT EXAMINATION 
23 

BY MR. DOWDil\G: 
24 

Q Mr. Brink, the question was asked 
215 
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Brink - redirect 34 

about the definition, federal definition of open 
---

2 heart surgery and I hand you a document, ask you if 

3 
you can identify that? 

4 A Yes, I can. It's a copy of the 

5 Federal Register, Volume 43, No. 60. 

6 Q What was the date of publication 

7 of that? 

8 A March 28, 1978. 

9 Q To your knowledge, is that 

10 the first definition of open heart surgery that 

11 appeared in any federal publication or-guidelines or 

12 rules? 

13 A To my knowledge, this is where it 

14 was first defined. 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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MR. ADdMS: No objection, Your Honor. 

'llIE COURT: Well, let me see what 
- -

it says. lllere d·oes it appear in there? 

MR. DOWDil{;: It's underlined, Your 

Honor, underlined part, Your Honor. It 

was underlined when we copied it, so we 
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Brink - redirect 35 

couldn't undo that, not that 1t makes any 

difference. 

{Photocopy of one page of 

Rules and Regulations, ·Federal Register 

Volume 43, No. 60, 4ate4 March 28, 1978, 
I. -
I 

was received in evidence as Plaintiff's 

Exhibit No. 7.) 

MR. DOWDING: Sir, I have no further 

questions of Mr. Brink. Does the Court 

have any questions? 

THE GOURT: No. 

MR. ADAMS: No, sir. 

'!HE COURT: 1.hank you, sir. 

(Witness stood aside) 

DR. WALTER H. GRAHAM, after being 

first duly sworn, testified in behalf of the Plaintiff, 

as follows: 

DIRECT EXAMINATION 
BY MRo DOWD Ii'JG: 

Q What 1s your name, sir? 
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A Walter H. Graham • 

Q And what is your profession? 

A I am a thoracic and cardiovascular 

·surgeon. 

Q And when ~1ere you licensed to · 

practice medicine? 

A In the year 1960, when I graduated 

from medical school. 

Q 

Hospital? 

A 

Q 

A 

Q 

Are you on the staff at Riverside 

Yes, I am. 

When did you join the staff? 

In July of 19 69. 

Now, I don't want to go into a whole 

lot of detail, but -- on your educational background, 

but I assume you graduated from medical school and 

performed the necessary intern and residency requireme:tts 
- - - -
in your specialty fields; is that correct? 

A Ths.t's correct. 

Q Are you board certified 1n any 

specialties? 

A I am board certified by the American 

College of General Surgery and Thoracic and Cardiovasat lar 

Surgery, both. 
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Q And the specialty field of -· 
cardiovascular surgery, generally, what type surgical 

procedures does it encompass? 

A Cardiovascular surgery includes 

surgery on the heart, the vessels, the great vessels 

and peripheral vessels. 

Q All right. Now, Dr. Graham, I'm 

going to refer to some surgical procedures. I may 

refer to them as "open heart" procedures or by some 

other term, but you will understand, won't you, I 

am referring to heart surgery procedures which involve 

the actual use of what has been referred to as the 

"pump"? 

A Yes, sir. 

Q All right. Nnw, it's in evidence 

that the first of these procedures was performed in 

February of 1973 and that the last one was performed 

on September 6 of 1976. Now, during that period of 

time, could you describe for the Court to what 

extent you, personally, participated in those procedures? 

A As a member of the cardiac surgical 

team, I was involved in most of the procedures at that 

time, I would say, some as a surgeon and some as the 

assistant surgeon with Dr. Bosher in the capacity of a 
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GrahaD1 - direct 38 

,,. consultant, from Richmond. --
2 Q Now, as I understand it, during all 

3 of those procedures, the pump technicians and the nurse 
/ 

4 who handled the anesthesia came f-.com ~V; is that 

s correct? 

6 A That's correct. 

7 Q '!hat is, until the pump technician 

8 was employed by Riverside in 1974? 

9 A Even when Riverside hired their 

10 own, tlB.pump technicians, the ones from Medical College 

11 of Virginia and ones from McGuire Hospital still came 

12 dow"Il to as sis t in some of the cases • 

.... 13 Q Did Drs. Winfrey ar&ti Umstott also 

14 participate in some of these procedures? 

15 A 'l11at's correct. 

16 
Q And did you and the other physicians 

17 
perform some of these procedures without Dr. Basher 

18 

being present'l 
19 

A Yes, we did. 
20 

Q Do you know ha., many were performed 
21 

during that period of time? 
22 

A If my memory serves me correctly, 
23 

I think we performed somewhere between 80 and 85 pump 
24 

assisted procedures where the pump was actually used. 
25 
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Q Now, I want to talk for just ~·-

2 moment about the period of time from September of 

3 1976 up until December of 1977. It's already in the 

4 evidence that during that period of tiiue, no surgical 

s procedures l·1ere performed at Riverside t'1here the 

s pump was actually used 011 the pa1;1ent. Is .. that your 

1 understanding? 

8 A lhat's correct. The pump was not 

9 actually hooked up to the patient during that period 

10 of time. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

215 

Q All right. ·· Now, there has also 

been evi<!ence that during this period of time, 

there were six procedures known as pericardiectomies? 

A '!hat's correct. 

Q What is the nature of that procedure? 

A Pericardiectomy involves removal 

of the sac around the heart. Sometimes becomes constricted 

so it cannot beat forcibly. When doing this, it's easy 

to enter the heart, the heart muscles, enter the coronary 

arteries and injure one of these vessels. It's for 

that reason these procedures are most commonly performed 
- - - -
in conjunction with a pump standby, 1£ you will, where 

- -
the patient can go on cardiopulmonary by-pass- should 

some inadvertent problem occur. 
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BY THE COURT: 

Q 

A 

Graham - direct 40 

Slip of the knife? 
- -

Slip of the knife, which is easy 

to do with the inflammation. 

BY MR.' DOWDING: 

Q And I may lead ~ou a little bit. 
- - I 

During this period of time, did you, personally, 

perform four of tbese procedures? 

A Yes, sir. I think I did. 

Q And in these procedures that you, 
"t- --

personally, performed, was the pump on a standby basis 

as you have described? 

A It was on standby and available to 

us and our perfusionist was available to us and we saw 
.... 

to it he lfas not tied up doing other procedures, so he 
- -

was readily available. 

Q Would you have performed these 

four procedures if the pump bad not been available on 

a standby basis? 

BY nIE CCXJRT: 

A 

Q 

A 

No, sir. I would not have. 

When lere those procedures performed? 

In the year 1977. 

MR.- DOWDING: I think that's all I 
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-- - -

want to ask you, .doctor. Would y~ answer 
2 

Mr. Adams' questions! _/ 
3 

• 
CROSS EXAMINA'.rION 

5 

BY ~. ADAMS: 
6 

Q Dr. Graham, I believe you tea tif ied .. 
7 ~ - ~ -

that most comm.only when people are doing per1card1ectomies, 
8 - -

you would have a heart-lung machine primed and ready to 
9 

go; is that correct? 
10 

A 'that's the __ most accepted way of ,, 
performing, yes, sir. 

12 

Q Are you basing your testimony upon 
13 

medical practice in Riverside Hospital or in the State 
14 .· 

16 
A I guess it's a national opinion, 

17 
although soma of the prccedures are performed where 

18 
they do not have cardiopulmonary by-pass. - -

19 
Q So in other words. it's not really -

20 
necessary to have the pump to do a per1card1ectomy? 

- - -
21 A I think it depends on the individual 

22 judgment of the operating surgeon and individual case 

23 

- -
in question. I would hesitate to do. certain per1card1-

ectom1es without it, whereas there are some related to 

a heart failure, malignancy, renal fai_lure. this sort of thin~, 

LINDA L. DEAN 

Court A •Porter - 143 -
69!5-9379 



<:~:::.. 
,·.:: .. -

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Graham - cross 42 

where the .. pericardium is not constricted to the ,u;a~t~ 

that we might do and have done. 

'lllE COOR'I: Depends on whether you 

are the cutter or the cuttee. 

MR• ADAMS: Mighf depend on who 

·the cutter is. 

BY MR. ADAMS: 

Q Dr. Graham, how long does it take --
.~ 

let's assume you're doing one of these operations and 
- -

something goes sour; how long would it take you to 

hook a patient up to the heart-lung machine? 

A Now, we don't have a perfusionist, 

but when we had a perfusionist, probably would have 

taken us 10 to 15 minutes. 

Q 

A 

Q 

What is a perfusionist? 

A pump technician who runs the pump. 

Can yau just briefly tell us -
what is involved in hooking a person up to the 

mach1ne7 

A In lay terms, the heart-lung machine 

2• serves the function of the heart am ltmga of the 

215 patient, oxygenates the blood and ~a it throughout the 
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.-
body. it1ere are basically two lines to hook up .. to the 

patient: one arterial line, which usually goes in the / 

aorta or me of the vessels; and. venous line goes 

into the heart or one of the atrial chambers or one 

of the peripheral veins. You hook the two lines to tle 

patient and the pump takes over the functions. 

Q Does that just work on the 

heart or do you have to go to other parts of the body? 

A You can do it by just working 

on the heart. Years ago they ~id it to other parts 

of the body. 

Q Dr. Graham, could you tell us 

what your definition of an open heart surg~ry program is? 

A '!hat depends on whether you are - -
speaking about today or before. Historically, when 

I first started in cardiac surgery, open heart surgery, 
- -

to me, meant opening the heart to close a defect in 

the heart, to insert a heart valve or something of 

this nature. In 1969 and 1970, that began to change 

with coronary by-pass surgery, where we began to graft 
- - - ~ 

into the coronary arteries without opening into any 

chamber of the heart, and that's what we're talking 

about and that's what the majority of open heart surgery 

25 involves in this country today. I prefer to call it 
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cardiac surgical procedures with pump assist or.pump 

standby and define it in that particular manner. But 

open heart surgery, as we thought of it, was any 

cardiac surgical procedure where we had the .perfusion 
- - -

available whether we used it or not. At ~is time, I 

think my definition would be modified as guided by the 
- -

federal guidelines, etc. 

Q In other words• if I understand 

you correctly, today, your definition would be you're 

actually using the pump on patients? ;-
:.. -

A I would still define it as pump 

assist procedures because there are other procedures 

on aorta, etc., trauma cases, ruptures, where you 
14 - - -

16 

17 

18 

19 

20 

21 

22 

23 

215 

either to perfuse the patient or sometimes collect 

blood to perfuse back into the patient without the pump - -
totally supporting it. 'lb.ere are procedures where the 

pump does not take over the complete -- doesn't 

oxygenate the blood, just pumps it. There are varied 

ways of using a perfusion apparatus. 

Q But in any event, in your current 

definition, you, at least to some extent, would use 

the pump; is that correct? 

A Or have it available. 
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Q In 1976, what would your de~inition 

have been? 

A My definition of open heart surgery 

at that time included any procedure done on the heart. 

Q Any type of cardio-thoracic surgery; 

is that correct? 

A Cardio-thoracic surgery, yes. 

Q Is that what most other doctors 

would have said? 
--

A I think in general,, that's a true 

statement, because the American Society of 'Ihoracic 

Surgery and other thoracic surgical societies have 

undertaken and made definitions. '!his 1s what defines 

just what open heart surgery involves. But at that 

time, there were no guidelines, federally or otherwise, 

I'm aware of. 

Q Dr. Graham, why today, when we look 

at the national guidelines and even look at the State's 

definition, which references the use of the pump, why 
- - - ... 

have all of these definitions, which have gone through 

some k1n:i of public scrutiny before being promulgated, 

why, now, are we restricting ourselves to the use of 

the pump? 

MR. DOWDING: 1.hat may assume something 
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that's not correct.. I don't think the 

definitions are quite that restricted, but 

go ahead and answer 1t. 

. THE COURT: Might have something to 

do with getting grants. 

A I assume the cardiac procedures today 

are associated with the pump, but there are procedures 
- -

that are performed with pump standby where the pump is 
- -

not actually used, not actually used but is available - - .. 

in case 1t's needed. 

BY MR. ADAMS: 

Q Is a pericardiectomy --

A A per1card1ectomy would be one of 

those procedures, yes, sir. 

MR. ADAMS: I'm through, Your Honor. 

MR. DOWDnlG: I just had a couple 

questions. 

REDIRECT EXAMINATION 

BY MR.- DOWDING: 

Q '!he six per1card1ectom1es that 

were referred to, four of which you did, during the 
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period September '76 to December '77, just so the 

record is clear, they were the pericard1ectom1es 

performed with the pump on standby? 

A 'Ihat 's correct. 

47 

Q Were there other per1card1ectom1es 

performed where the pump was not on ~tandby? 

A We've done some since then where 

we didn't have a perfus1on1st available, but they 

were different type per1card1ectomies. 

Q Just for the record, l~hat 1s the 
- -

difference? l-hat type pericardiectomies would you 

feel free to do without a pump standby? 

A Where it's done mainly for patients 

with renal failure or heart failure or tU!llor patients, 

where the pericardium is not adherent to the heart such 

as with a constricted pericardium, and the cardiologists 

are pretty accurate in diagnosing this beforehand, so 

we know pretty well what we're dealing with. 

MR. DOWDING: All right, sir. 

RECROSS EXAMI?--=ATION 

BY !i.R • ADA.\18 : 

Q Since 1977, haveiyou all performed 

LINDA L. DEAN 

Court Reporter .. 

6915-9379 - 149 -

,/ 



..... 

...... 

Graham - recross 48 

one of these procedures where you have had the machine 
2 

on standby? 
3 

A Not since our perfusionist left. 
4 

5 
Q When did the perfus1on1st leave? 

A I believe Mr. Brink gave the date. 
6 

7 
I think it was somewhere in --

8 

9 

10 

,, 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2D 
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MR. DOWDING: November 7 or 11. 

THE COURT: Armistice Day 1977. 

MRo ADAMS: I have .. no further questions 

(Witness excused) 

MR. DOWDING: If Your Honor please, 

that concludes the evidence on behalf of the 

Pla1nt1f f in this case. I wonder 1£ we 

could have a five minute recess? 

THE COURT: Yes, sir. 

(Brief recess) 

MR. ADAMS: Your Honor, we have no 

evidence to put on. We are prepared for 

final argument. 
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THE COORT: I don't believe ·that~.s -­

MR. ADAMS: It's what other.cardiac ./ 

' surgeons say in other cases. I would suggest, if you're 
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curious about it, we go ahead and submit the letter 

from Dro Kenley. 

iiIE COORT: 
I 

Doesn't have anything . 

to do with it. I just couldn't understand why they didn't 

want them to have it to start with. · 

'!he question is, I think, as bas 
.. 

been put by Mr. Dowding correctly, is Whether or not, 

when they were denied, when they were ruled that they 
- -

could not perform any further surgery which requires 

the use of the machine unless and until they got the 

Certificate of N!ed from the State or from whomever 

they get it, whether or not that was a lawful ruling - - -
so as to prevent the hospital from operating using these 

procedures. Now, the fact that the hospital elected - .. 

not to go forward in view of the position of the .---········ __ ... ~.,~~-- ........................ ~--..-~ ......... ~ ........ ~.,.~-- ... .,,,.,_ . .._ __ . ...,,...,.~~.M'cc:J«--------·~ 
Conm1ss1oner, I don't think is controlling, as you argue, 

...... _ ... ,_ ...... · .. · .,,,. ....... _ .. ___ . _ __, ........ ~,.. ..... , .. --:- --· .. - ... ·-~.. ....... ------------... 
-b~~~use they were, I think in good faith, trying to, 

- - -........... . . .-·-~· .•.. -- ..... _ ........ . 
fro~- what I understand, trying to·-;·m.k·: .... this th'ing out~--

- -
............ - .. - ......... -............. -·· · .. -. - . .......... : ..... :-.•. •::-.. ... _..... .... ...... ~ ..... 

so nobody would run into any problems with anybody that 
·--·.Ill'·'"' .............. :.•..;.-._,-~,--------

couldn't be solved, because the general feeling, I'm sure, 
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by the lay people was that when one of the State -- -· 

officials makes a ruling or allegea :c.ul!ng~....that.-t.htY, 
-------·-·----

,-·- h~e to abide by it. And you say, ''Why didn't they 
• ........ ..,,,-,,,,. ... ,..-"'..,,~~-···-....,~ ......... ~ .... 

come running down here?" Well, I don't know. 

Probably, had I been in that position, I would have 

proceeded and let the State come· running down here to 

see whether it was, but everybody views things 

differently, I suppose. 

I have sat here and listened to 

this evidence. From the medical evidence I have 
i• 

heard, these people were performing open heart surgery 
- - - - - -

under the definition as it existed in 1976, 1977, 1978, 

until that federal thing came out, which really doesn't 

change it at all. They said they had their heart 

machine on standby, had the operators on standby, 

~fere ready to hook it up if it had to be, the Commissjoner 
- -

notwithstanding, and I don't see where they had to make 
- ·- - -

any change, substantial change in their routine. Seems 

like to me they were proceeding with open heart surgery 
- . - -

right along and I think that the Commissioner's ruling 

that they were not was arbitrary. It wasn't based on 

any statute or you would have cited it, not based on 

any rule or you would have cited it. He knew. perhaps, 

somebody was go 1ng to say something about twelve months 
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and so he threw that out before it became effective. 

We have run into this before, where they undertake to 
- - -

operate on a rule, skin a rabbit before they catch him.. 

../I just th~nk the Comm;ss;t\1er's rul;ng was ;nval~. void 

.!.2_ 1n1tio, and the fact the hospital has waited all 

these years, trying to work this· tb.1P8 out without 
7 - I -

8 

10 

11 

12 

really going forward, they should not be penalized for 

that. I see no reason in the world ~hy they have to 

have a Certificate of Need. '!hey ·were complying with 

the law in 1976 and 1977 and ·the Commissioner had no 
;• 

; 13 

right to strip them of that privilege and the fact he 

did undertake to strip them, now he can't say, ''Well, 

even though lvhat I did was wrong 1n 1977, still they 

haven't done it and twelve months havegone by, four 

I 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

years have gone by a~d, there~ore, they cannot now do 
.$:' 

it under the regulations, 11 and I so rule. 

All right, folks. Ab1ays nice to 

have you all in my court. 

* * * 
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