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MOTION
FOR

JUDGMENT

The plaintiff moves the Court to enter judgment against
the defendants in the sum of $500,000 by virtue of the following
facts:

1. That the defendant Appalachian Power Company is
owner of a certain lot or tract of land situated in the town of
Stuart in Patrick County, Virginia; and,

2. That the defendant Patrick County - Stuart Chamber
of Commerce, Incorporated, leased said lot or tract of land from
Appalachian Power Company in October of 1978 for the purpose oflk
promoting and holding upon said property a "Harvest Festival,"
which, in effect, amounted to a craft show to which the general
public was invited and which was widely advertised; and,

" 3. That the defendant Appalachian Power Company was

fully aware of the intention of the Patrick County - Stuart

Chamber of Commerce, Incorporated's intention to hold such
Harvest Festival upon the leased premises and to invite the
general public; and,

4. That the plaintiff as an invitee of the Patrick
iCounty - Stuart Chamber of Commerce, Incorporated entered upon
{

the premises on October 8, 1978, and while walking around the

lot or tract of land designated for the Harvest Festival stepped

into a hole in which was contained an open terra cotta pipe,
which hole was obscured by grass and vegetation and recently
mowed grass which obscured the hole; and,

5. That the defendants owed a duty to the plaintiff

to make a reasonable inspection of the premises for latent defects

1



upon the premises which might bring about injuries to invitees;
| aa,

6. That both defendants in this case breached their
dhty to inspect the premises, or if the premises were inspected,
to post a warning sign of the defect existing upon said premises;

and,

7. That the breach of such duties by the defendants

dto the plaintiff constituted negligence and as a proximate result

.fhereof, the plaintiff was grievously injured; and,

8. That the plaintiff fractured her right ankle which

irequired extensive orthopedic care and surgery and ultimately

ﬁhe fusion of the right ankle; that as a result the plaintiff has

.ncurred large doctors, hospital, and drug expenses, along with

hysical therapy and therapeutic devices; and that the plaintiff

yill continue to incur such medical expenses for the remainder of
her life, and that the plaintiff has suffered great pain and
suffering as a result of her injuries and will continue to ex-

perience such pain and suffering for the remainder of her life;

that the plaintiff has lost large sums of income as a result

of said injury and will continue to experience such losses of

jlincome for the remainder of her life; and,

9. That the plaintiff has been permanently injured as
ﬂ result of the negligence of the defendants:

WHEREFORE, the plaintiff prays that the Court enter

judgment against the defendants in the sum of $500,000.

EARLINE VIRGINIA SAUNDERS,

By Counsel
 ARTER AND WILSON, Counsel for the

- Plaintiff

110 Patton Street

anville, Virginia 24541

i | i
FY‘Q’ Lawrence G. Wilson, Jr. <




GROUNDS OF DEFENSE
ON BEHALF OF
APPALACHIAN POWER COI1PANY

Comes now Appalachian Power Company, by counsel, and files its
grounds of defense to the plaintiff's motion for judgment hereto-
fore filed in this action. |

1. This defendant denies any indebtedness to the plaintiff
for the amount alleged in the motion for judgment or for any other
sum whatever.

2. With regard to paragraph 1 of the motion for judgment,
this defendant admits that it was and is the owner of a lot or
parcel of land on the north side of Blue Ridge Street in the Town,
of Stuart, Mayo River Magifterial District of Patrick County,
Vvirginia. |

3. With regard to paragraph 2 of the motion for judgment,
this defendant admits only that it leasec the above tract of. land
to The Patrick County - Stuart Chamber of Commerce on October 4,
1975, for a term extending frowm October 5, 1978, to midnight,
October 8, 1978.

‘ 4. This defendant admits the allegations in paragraphAB of
the motion for judgment.

5. Wwith regard to paragraph 4 of the motion for judgment,
this defendant auiiits only that the plaintiff stepped into a holé
on the above prenises wiiich was a latent defect and previously

unknown to this defendant.

6. This defendant does not deem it necessary at this time
to respond to paragraph 5 of the motion for judgment as it is a.
mere statement of legai duties and not an allegation of fact.

7. With regard to paragraph 6 of the motion for judgment,

this aefendant states that it had inspected the premises prior to

3



the time they were leased to the co-defendant, Patrick County -

tuart Chamber of Commerce, and that despite all reasonable pre-

cautions, the above latent defect was not discovered.
8. This defendant denies that it was guilty of any negli-
éence which proximately caused injury to the plaintiff as alleged

paragraph 7 of the motion for judgment.

9. This defendant denies that the::plaintiff was injured and

|
damaged to the extent and with the consequences alleged in para-

raph 8 of the motion for judgment and, therefore, calls for strict

:Foof of all such allegations.
] 10. This defendant is not advised as to the allegations in
i.;aragraph 9 of the motion for judgment and calls for strict proof
f same.
| 1l1. This defendant denies that the Patrick County Harvest
Festival which utilized the leased premises was under its control
at the time of the accident in question.
12. All allegations in the motion for judgment not expressly
é@mitted herein are denied.

i APPALACLIAN POWLR COMPANY

| of Counsel

Ricnard C. Rakes
gizTRY, LOCKE, RAKES & MOORL
300 Colonlal Plaza
. 0. ¢ 1018
Vpanoke, Vlrgxnia 24005
|
Counsel for defendant,
- Appalachian Power Company




CERTIIEICATEL
This will certify that on the}ééi_ day of July, 1980, I mailed
a true copy of the foregoing grounds of defense to Lawrence G.
Wilson, Jr., Esq., Carter and Wilson, 410 Patton Street, Danville,

Virginia 24541, coundel of record for plaintiff.

£
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| CROSS-CLAIM OF
aE APPALACHIAN POWER COMPANY

Against

‘ PATRICK COUNTY - STUART CHAMBER
o Or COMMERCE, INCORPORATED

Comes now the defendant, Appalachian Power Company, by counsed)l

&Jd pursuant to Rule 3:9 of the Rules of the Supreme Court of

|
Virginia, files herewith its cross-claim against the defendant,

B‘trick County - Stuart Chamber of Commerce, Incorporated, and in
svpport of same represents as follows:

l. At the time of plaintiff's alleged accident, Appalachian
E&wer Company and the Patrick County - Stuart Chamber of Commerce
w?:e parties to a lease, copy of which is attached hereto as

Exhibit I.

2. That pursuant to the terms of the aforesaid léaseys.ithe

tenant, The Patrick County - Stuart Chamber of Commerce, agreed

indemnify and save harmless this defendant, Appalachian Power

Gﬁmpany, from any and all claims of whatever nature arising out of

e use of the premises in question during the 1978 Patrick County

Harvest Festival.

Therefore, should it be determined in the principal action
,éat Appalachian Power Company is liable to the plaintiff, then
ti the extent Appalachian is required to contribute ;oward the

g&yment of any said judgment obtained by plaintiff, Appalachian

H“er Company respectfully asks for judgment over against the de-
fendant The Patrick County - Stuart Chamber of Cormerce, plus
eI:enses, pursuant to the provisions of the aforesaid lease agree-

m?pt.
; APPALACHIAN POWLR COMPANY




Richard C. Rakes.

GENTRY, LOCKE, RAKES & MOORE
800 Colonial Plaza

P. 0. Box 1018

Roanoke, Virginia 24005

Counsel for defendant,
Appalachian Power Company

CERIIEICATE
This will certify that on the Z7Z day of July, 1980, I mailed
a.true copy of the foregoing cross-claim to Lawrence G. Wilson,
Jr., Esq., Carter and Wilson, 410 Patton Street, Danville, Virginia

24541, counsel of record for the plaintiff.

Bt £ s
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‘Paragraph #4 of the plaintiff's Motion for Judgment.

~Paragraph #6 of the plaintiff's Motion for Judgment.

{Paragraph #7 of the plaintiff's Motion for Judgment and i

'specifically denics that is is guilty of any negligence which

' causcd or was a proximate result of the plaintiff's injuries.

contained in Paragraph #8 of the plaintiff's Motion for Judgment

. in October 1978 for the purpose of holding upon the said leased

- premises a Havest Festival.

'Motion for Judgment. .

4§

‘Paragraph #5 of the plaintiff's Motion for Judgment.

ANSWER AND RESPONSIVE
PLEADING

Comes now your defendant, Patrick County-Stuart
Chamber of Commerce, Inc. and for its answer to that Motion for
Judgment filed herein against it, sets forth the following:

1) Insofar as your defendant is advised, it admits
the allegations contained in Paragraph #1 of the plaintiff's
Motion for Judgment.

2) Your defendant admits so much of the allegations
contained in Paragraph #2 of the plaintiff's Motion for Judgment
that alleges that the defendant, Patrick County-Stuart Chamber

of Commerce leased a tract of land from Appalachian Power Company

3) Insofar as your defendant is advised, it admits

4he-a11egations contained in Paragraph #3 of the plaintiff's

4) Your defendant denies the allegations contained in

5) Your defendant denies the allegations contained in

6) Your dcfendant denies the allegations contained in

7) Your defendant denies the allegations contained in

8) This defendant is not advised as to the allegationg

8
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and asks for strict proof of each item and element of damage
alleged therein.

9) Your defendant is not advised as to the allegationﬁ
contained in Paragraph #9 of the plaintiff's Motion for Judgment
and asks for strict proof of the plaintiff's permanent injury.

10) Your defendant reserves unto itself the
affirmative defense of contributory negligence.

11) Your defendant denies that it was guilty of any
negligence which would give rise to any liability on its behalf
to the plaintiff and further the defendant denies that it is

indebted to the plaintiff for the sum sued for in the plaintiff'

Motion for Judgment or for any other sum whatsoever.
WHEREFORE, your defendant prays that the plaintiff's
Motion for Judgment be dismissed along with its costs expended.

PATRICK COUNTY-STUART CHAMBER
OF COMMERCB INC.

M/’Méél

of Counsel

James L. Hutton ;
Gilmer, Sadler, Ingram, }
Sutherland and llutton

P.0O. Box 908

Blacksburg, Virginia - 24060

Counsel for the Defendant
Patrick County-Stuart Chamber .
of Commerce [

CERTIFICATE

I, James L. Hutton, do hereby certify that I have this|

the ZQI}\day of July, 1980 mailed a true copy of the foregoing
Answer and Responsive Pleading to Lawrence G. Wilson, Jr.,

Carter and Wilson, 410 Patton Street, Danville, Virginia, 24541

and Appalachian Power Company, c/o J. B. Berg, Registered Agent,

40 Franklin Road, Roanoke, V1rg1n1a, 24011.

Sl My

JAMES L. HUf/ON
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INTERROGATORIES TO PLAINTIFF N AN T A
NERTY CLE?HE

| Comes now the defendant, Appalachian Power Company, by

fcounsel, and files the following Ihterrogatories to be

answered under oath by the plaintiff.
1. Please list the following information:

' a. Full name

b. Date and place of birth
C. Home address

d. Business address

e. Occupation

2. Are you married, or have you ever been married?
3. If so, please state with particularity:
a. Date of marriage or marriages
b. Name of present spouse and/or former spouse
c. Number of children by present or former
marriage and names and addresses of children

A 4. Have you had any other occupations or jobs in the

éaSt five years?

| )
_1 5. If so, for each other occupation or job please

a. The name and address of your employer

b. The dates of employment

c. The nature of duties performed

d. The reason for termination of employment,
if any

6. Please describe in your own words, in full detail,

Abw the accident occurred, including the events leading up

to the accident.

7. Please set forth all facts upon which you base

:Jyour allegation that Appalachian Power Company was negligent.
| 8. Please state with particularity the injuries

I;eceived in the accident for which you claim damages in your

hotion for Judgment.

i 9. Have you sought medical attention as a result of

| 10
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the said injuries? 1If so, please state with particularity:

a. The name and address of each doctor who
has treated you or with whom you have
consulted

b. The exact date or dates of treatment or
consultation

c. The exact type of treatment given on
each indicated date and/or the nature
of consultation

10. Have you incurred medical expenses as a result of

the accident in question? If so, please list all medical

expenses incurred which you allege to be the result of the
accident in question and the date such expenses were incurred.

1ll. Please attach a copy of each medical biil enumerated
in the preceding Interrogatory to your answers to these
Interrogatories. |

12, Have you incurred any expenses as a result of the
accident other than medical expensesé

13. If so, please list all such expenses and state the
reason for incurring such expenses.

l4. Were you employed by any peﬁson or firm other than
yourself, at the time of the accident which is the basis of
this action?

15. If so, for each employment please state:

a. The name, address, and business of your
employer
r b. The date you commenced work for such employer
c. Each position or title you held and the
inclusive dates you held each
d. A description of your duties as of the date
HJ of the accident
e. The name, address, and position of your
immediate supervisor as of the date of
the accident .
f. The hours per day and days per week you
worked as of the date of the accident
g. Your basic wage or salary as of the date of
the accident and the period of computation,
I i.e., hour, week, month, year, piecework

11




16.. During any period of employment referred to in the

krevious question, did you lose time or take time off because

of the accident in question?
17. If so, for each occasion please state:
a. The inclusive dates you were off from work

‘ b. The reason for each occasion you lost time
] from work

18. If you were self-employed at the time of the accident

%hich is the basis of this action, please state:

a. The inclusive days you were off from work
b. The reason for each occasion you los: time
from work

19. Please state the amount of earnings you claim to

.jjve lost as a result of this accident and the manner in which

the loss of earnings was computed.

i 20. Were any medical reports, hospital reports, labora-

tory reports, X-ray reports, or any other reports or records

made in connection with any examination, diagnosis, prognosis,

'r treatment of any injury, complaint, or illness allegedly
caused by the accident?
21. If so, for each report or record, please state:

a. The name and address of the person who
made it
b. The name and address of the person at whose
! request it was made
‘ c. The name and address of the person to whom
it was made
d. The date and place it was made
e. Its contents
£. The form in which it was made
g. Whether you, or anyone acting in your behalf,
has a copy of it
‘ h. The name and address of the person who has
| custody of it ‘

22. Please attach a copy of each medical report listed
iF the preceding Interrogatory to your answers to these Inter-

::?gatories . 12

!i




23. Please sign and attach to the copy of your answers
to these Interrogafories that is sent to defendant's counsel
the medical authorization form which is attached hereto, so
your physicians can make available to the defendant and

defendant's attorneys information relating to your physical
condition gained by them in connection with examination or

treatment of you, and so as to obviate the necessity of
taking discovery depositions of said physicians.

24, Have you undergone any type of medical or physical
examination or test in connection with obtaining employment
within the past five years?

25. If so, please state the name and address of each
physician who conducted such examination or test and the date
and place where such test was made.

26. Please state the names, addresses, and telephone
numbers of: '

a. All persons known to you, your agents,
employees or attorneys who witnessed the
accident, or were in the vicinity before,
at the time of, or just after its occurrence

b. All persons, other than those listed above,
who have or may have knowledge of any of the
matters involved herein

27. With respect to the persons listed in the preceding
Interrogatory, state with particularity the position and

place of each witness who observed the accident at the time

the accident occurred.

you will call to testify at the trial of this case.

29. Preceding the accident heréin, have you been involved

| in any accidents involving motor vehicles?

“ 30. If so, as to each, please state:

13

28. Please state the names and addresses of all witnesses




a. The date, time, and location of accident

b. The names and addresses of the people
involved

C. If legal proceedings were commenced

d. The result of any settlement or legal
proceeding

e. The nature and extent of any injuries you
sustained :

31l. Please answer the preceding Interrogatory with
J %eference to any vehicular accident in which you have been

nvolved since the accident herein.

32. Have you been involved in any accident other than
- vehicular accident in which you sustained bodily injury?
33. If so, as to each, please state:

| a. The date, time, and location of

| accident

| b. The nature of the accident

| T C. The nature and extent of any injury you
sustained and the treatment rendered
therefor ’

| 34. List the names and addresses of all physicians whom

r you have consulted for any reason within a period of five years
érior to the.accidept in questioﬁ and state the purpose of the
6isit as well as the diagnosis, if any.

35. List the names and addresses of all hospitals,
 61inics or other healing institutions in which you were
confined during the five year period immediately prior to
the accident in question and state the dates of each such
[tonfinement.

36. Have you, or anyone on your behalf, including your
Wattorneys, taken any photographs in connection with the accident
riin question?

'L 37. If so, please state:
| a. The name of the photographer who made any
| such photographs

b. The subject matter and nature of any such
photographs 14




c. The custodian of such photographs

d. Will you make available the negatives of
all such photographs to the defendant's
attorneys for purpose of making copies?

38. Did you, or anyone on your behalf, including your
attorneys,'ever take or receive any statement, either oral
or in writing, from any person, including parties, who had
any information or knowledge relating to the accident in
question?

39. If so, please state as to each such person:

a. His or her name and address

b. The date of such statement

c. The substance of any such statement

d. If such statement was in writing, please

attach a copy thereof to the answers to
these Interrogatories

40. Have you ever seived in the Armed Forces of the
United States?
41. If so, please state:
a. The branch of service
b. Your serial number
c. Your rank when you were discharged
d. The inclusive dates of service

42, Did you receive a medical discharge from military

service?

43. If so, piease state:

a. The date of discharge
b. The cause for such medical discharge

44, Please state whether you have received or are now
receiving any disability compensation as a result of any
; service connected injury. If so, please state the amount
| thereof.

45, Have you made or signed ahy written statement

relevant to the accident in question to any insurer or any

i other person or firm? If so, please state the name and

15
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a.
b.
cC.

‘ a.
! . b L ]
\ c.
a.

address of such insurer or other person or firm. Do you
have a copy of such statement or statements?

46. Have you ever been convicted of a felony or any
other offense involving moral turpitude?

47. If so, please state:

The nature of the felony or offense
The date or dates of conviction
The place or places of conviction

48. Have you applied for any life, hospital, sickness
and accident, or disability insurance since the accident forming
“ the basis of this action?

49. If so, please state:

The name and address of each such company
The type of insurance applied for

Whether or not such policy was issued

The date each such application was submitted

50. If you have not previously done so in your answers
‘?o.these Interrogatories list all inclusive dates of employ-
ment since the accident, the name and address of each such
émployer, the amount of earnings in each such employment,
and a brief descriptidn of the nature of the work performed.

5l. Have you applied for any unemployment compensation

|
" benefits since the accident forming the basis of this action?

" ‘ a.

b.
c.

(3) years. -

52. If so, please state:

The address of the office to which such
application was made

The date of each such application

The amount of unemployment compensation
benefits received, if any, and for what

- period of time
53. Please attach to your answers to these Interrogatories

topies of your federal income tax returns for the last three

16
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These Interrogatories shall be deemed continuing so as
to require supplemental answers if you or your attorneys obtain
further information or decide to call additional witnesses to
testify at trial between the time answers to these Interroga-

tories are filed and the time of trial.

Richard C. Rakes

GENTRY, LOCKE, RAKES & MOORE
800 Colonial Plaza

P, 0. Box 1018

Roanoke, Virginia 24005

Counsel for Appalachian Power Company

CERTIFICATE

The undersigned hereby certifies that on theZZ, . day
of July, 1980, he mailed a true and correct copy of the foregoing
Interrogatories to Plaintiff to Lawrence G. Wilson, Jr., Esq.,

Carter and Wilson, 410 Patton Street, Danville, Virginia 24541,

counsel of record for the plaintiff.

17
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ANSWER TO CROSS-CLAIM
. OF
APPALACHIAN POWER COMPANY

Comes now your defendant, Patrick County - Stuart

phamber of Commerce, Incorporated, and for its answgr to that

|

cross-claim filed herein against ié by the defendant, Appalachian

’

‘Power Company, sets forth the following:
| 1) Your defendant admits'Zo much of Paragraph #1 of th;
Fefendant's cross-claim that sets forth that the defendant ;as
party to a lease agreement. However, this defendant's copy of
the cross-claim did not have a copy of fhe lease attached and,
;therefore, your defendant is unable to admit to the authenticity
&f the lease agreement as set out in "Exhibit A."

2) Your defendant admits that the lease agreement in

.question does have a "save harmless' paragraph to the Lessor.

Hlowever, your defendant denics the validity of this agreement

insofar as the accideﬁt in question is concerned.

F' 3) Your defendant, by way or affirmative allegation,
alleges that the accident in question and subsequent injuries
:?nd damages to the plaintiff were caused by a hidden defect in
ihe premises which should have been apparent to the defendant,
hppaluchian Power Company, would have been under a duty to notify

or point out this hidden decfecct or hazard to the defendant,

Patrick County-Stuart Chamber of Commerce, Incorporated.

WHEREFORE, your'defendant, Patrick County-Chamber of

ﬁCommerce, Incorporated denies that it would be indebted to the

defendant, Appalachian Power Company, for any reason or reasoms

;‘ 18




as set out in said defendant's cross claim and prays that said
cross claim bc dismissed.

ﬁcspectfully submitted,

PATRICK COUNTY-STUART CHAMBER OF
COMMERCE, INCORPORATED

James L. Hutton
} Sutherland and Hutton .

I Gilmer, Sadler, Ingram,

P.0. Box 908

Counsel for the Defendant p
Patrick County- Stuart . '
Chamber of Commerce,
Incorporated

l‘.'

CERTIFICATE
I, James L. Hutton, do hereby certify that I have this the
27th day of August, 1980, mailed a truec copy of the foregoing
Answer to Cross-Claim to Lawrence G. Wilson, Jr.,4Carter & Wilson,

410 Patton Street, Danville, Virginia, 24541, Counsel for the

800 Colonial Plaza, P. 0. Box 1018, Rouanoke, Virginia, Counscl

' for the defendant, Appalachi:

James L. Hutton

' [ PRI
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Plaintiff, and to Richard C. Rakes, Gentry, Locke, Rakes and Moorgd

z

f

|

. : |

Blacksburg, VA 24060 : ‘
{
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ANSWERS TO INTERROGATORIES

For answer to certain interrogatories propounded to the
p}aintiff, EARLINE VIRGINIA SANDERS, by the defendant, APPALACEHIAN
?QWER COMPANY, the plaintiff answers and says:
l. (a) Earline Virginia Martin Sanders.
(b) May 12, 1936, Halifax, Virginia.
(c) Route 1, Box 253C, Danville, VA 24541.
(d) Not applicable
(e) Housewife
2. Yes.
3. (a) July 21, 1970
‘; (b) Donald Jack Sanders

(c) One. Donna Earline Sanders, Route 1, Box 253C,

anville, VA 24541.

i - )

i 4. NO.
5. Not applicable.

6. "I was at Craft Show, looking at quilts and things

ﬂnd my husband and I were walking side by side and I stepped into
éhis hole and just went on down and I thought my day had come. I
think I must have went into shock and I was talking out of my head.
| 7. Appalachian Power Company owned the property and had

1¢ased the land to Patrick County - Stuart Chamber of Commerce,
Incorporated, and Appalachian Power Company knew, or in the exer-

rise of reasonable care, should have know of the latent defect

existing upon the premises.

|
| 8. Crushed ankle.

9. (a) Yes. Dr. David G. Dye, Danville Orthopedic

Clinic, 171 South Main Street, Danville, VA 24541; Dr. Everett 1.

i =0




Bugg, Jr., Durham Orthopedic Associates, 1828 Hillandale Road,
Durham, NC 27705; Dr. Ruperto E. Perez, Jr., 115 South Main Strec<t
Danville, VA 24541.
(b) See statements attached.
(c) See reports attached.

10. Yes. See attached.

1ll. See attached.

12. Yes.

13. See attached.

14. No.

15. Not applicable.

16. Not applicable.

17. Not applicable.

18. Not applicable.

19. Not applicable.

20. Yes.

21l. See attached.

22. See attached.

23. See attached.

24. No.

25. Not applicable.

26. (a) Donald Jack Sanders, husband of plaintiff,

Route 1, Box 253C, Danville, VA 24541; Mr. Louis O. Miles, Miltc.

NC 27305.
(b) None.

27. Donald Jack Sanders, husband of plaintiff, was wai--
ing beside plaintiff at the time of accident, and Mr. Louis O.
Miles was a short distance behind plaintiff at the time of the

accident.

<1



28. ' Mr. Louis 0. Miles, Milton, NC 27305; Donald Jack

Sanders, Route 1, Box 253C, Danville, VA 2454l; Earline Virginiea

:éanders, plaintiff, Route 1, Box 253C, Danville, VA 24541; Dr.

!ihvid G. Dye, Danville Orthopedic Clinic, 171 South Main Street,
‘ignville, VA 24541; Dr. Everett I. Bugg, Jr., Durham Orthopedic
Ssociates, 1828 Hillandale Road, Durham, NC 27705; Dr. Ruperto E.

ﬂerez, Jr., 115 South Main Street, Danville, VA 24541.

29. No.

30. Not applicable.

31l. Not applicable.

32. No.

33. Not applicable.

1; 34. Dr. Frank G. Turne;, 115 South Main Street,
;ﬁanville, VA 24541, attended plaintiff during her pregnancy star<-
imng approximately August, 1974, and Dr. Glenn B. Updike, Jr., 15¢

|
lwest Main Street, Danville, VA 24541, attended plaintiff during zie

ngllvery of her child on February 9, 1975.

F
i

35. Plaintiff was admitted to Danv1lle Memorial Hospit:zl

;Qn February 9, 1975, giving birth to her child, and remained irn
:ﬁhe hospital until approximately February 16, 1975.
ef 36. Yes.
37. (a) Stavros Calos.
(b) Photos of foot and leg.
(c) Carter and Wilson Attorneys

(d) Plaintiff has no knowledge of the existence of
‘ény negatives.
;: 38. Yes. Donald Jack Sanders, husband of plaintiff,
|

talked with Mr. Louis O. Miles by telephone following the accidert

in about the middle of October, 1978.
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39. (a) Mr. Louis O. Miles, Milton, NC 27305.
.(b) October, 1978.

(c) Mr. Miles indicated that he had seen the
plaintiff fall and had heard her scream at the timé of the accidert
40. No.

41. (a) Not apélicable.

(b) Not applicable.

(c) Not applicable.

(d) Not applicable.

42. Not applicable.
43. (a) Not applicable.

(b) Not applicable.

44. No.
45. No.
46. No.

47. (a) Not applicable.
(b) Not applicable.
(c) Not applicable.

48. No.

49. (a) Not applicable.
(b) Not applicable.
(c) Not applicable.
(d) Not applicable.

50. Not applicable.

51. No.
52. (a) DNot applicable.

(b) Not applicable.

(c) Not applicable.
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53. Not applicable.

Earline Virginia Sanders _

JARTER AND WILSON, Counsel for
the Plaintiff,

110 Patton Street
Danvilld, VA 24541

+ @ Notary Public in and for
he City and State aforesaid, do Hereby certify that EARLINE
iRGINIA SANDERS, whose name is signed to the foregoing Answers tc

|
nterrogatories, personally appeared before me in my City and S=zate

ggd belief.

|

Jioresaid and after first being duly sworn made oath that the forec-

éing answers are true and correct to the best of her knowledge

Given under my hand this o < day of August, 1980.
My commission expires: - QZT/CFQQ/ .

<3



CERTIFICATE

-— e wEn emm e e awe - e—m e -

This is to certify that a true and correct copy of the
foregoing Answers to Interrogatories was forwarded to Richard C.
Rakes, Esquire, of Gentry, Locke, Rakes & Moore, Counsel for
Appalachian Power Company, at his officés at 800 Colonial Plaza,

Post Office Box 1018, Roanoke, VA 24005, on this the ¢53%2_ day of

LT EMBEK-
LY W g

-Sgust, 1980.
Lawrence G. Wilson, Jr.

<S>
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INTERROGATORIES ‘ DEC = 1881 ;

The plaintiff, EARLINE VIRGINIA SANDERS, by counsel,
_hereby serves the following interrogatories upon the defendant,
APPALACHIAN POWER COMPANY, to be answered and signed by the

defendant, under oath, within twenty-one (21) days after service,

. pursuant to Rule 4:8 of the Rules of the Supreme Court of Virgini

l. Was there any written communication between
Appalachian Power Company and Patrick County - Stuart Chamber of
I"Commex:ce, Incorporated, in regard to the leasing of the lot or
parcel of land on the north side of Blue Ridge Street in the Town

‘of Stuart, Mayo River Magisterial District of Patrick County,

. Virginia, other than the lease agreement dated October 4, 1978,

between Appalachian Power Company and the Patrick County - Stuart
‘Chamber of Commerce, Incorporated?
2. If so, are you willing to furnish copies of all

correspondence between the two parties to the plaintiff in this

matter? If so, please attach copies of all correspondence to

. your answers to these interrogatories.

'|Chamber of Commerce, Incorporated.

L

3. Did any employee or agent of Appalachian Power

iCompany, inspect the lot or parcel of land in question at

any time prior to the commencement of the term of the lease de-

scribed above? If so, state the names, addresses and titles of

all such parties known to have inspected the premises prior to

|the time the premises were leased to Patrick County - Stuart

4. To your knowledge, was any defect on said premises

discovered by said inspection? Specifically, was the hole in

, Opadi &l et

a
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which the plaintiff fell seen by any of those named who inspected
the premises?

5. Did anyone acting on behalf of Appalachian Power
Company examine the hole in which the plaintiff fell on the day
of her injury or at any time thereafter?

6. If so, give the names, addresses and occupations
of those persons so examining the premises.

7. Describe the hole in which the plaintiff fell based
on the information obtained by your employees or agents, includ-
ing the best estimate of the depth, diameter, any material en-
casing the hole and the apparent function of the hole.

8. What measures, if any, were taken to insure the
safety of the premises after the plaintiff fell? Describe any
measures taken which altered the site after Mrs. Sanders' fall.

9. Do you know of any agents or employees of the co-
defendant, Patrick County - Stuart Chamber of Commerce, Incorpora:;
ted, who inspected the premises priorbto the execution of the
lease agreement described above, or at‘any time prior to the
plaintiff's fall? If so, please state their names, addresses and
occupations.

10. To your knowledge, what type of preparations were

made on the premises leased prior to the opening of the "Harvest

Festival" either by employees or agents of APPALACHIAN POWER
COMPANY or any other party?

1ll. Describe the type of equipment and manpower used
to prepare the premises for the puréose for which it was leased.
12. Do you know the names of any witnesses to the fall

suffered by the plaintiff? If so, please state their names,

addresses and occupations, if known. <7



13. Please state the names, addresses and occupations
of any witnessgs which you intend to call on your behalf at the
trial of this matter and a statement of the evidence which you
expect to elicit from each of these witnesses.

14. Did the defendant, APPALACHIAN POWER COMPANY, have
any representative on the premises of the Patrick County - Stuart
Chamber of Commerce, Incorporated, Harvest Festival, at any time
during the period of the lease? If so, Please provide their
names, addresses and occupations.

15. Was any officer, agent, or employee of Appalachian
Power Company present at the time of the fall suffered by the
plaintiff? If so, please state the names, addresses, titles and
occupations of said person or persons.

1l6. Was any type of sign or other warning device place
on the premises by any employee or agent of APPALACHIAN POWER
COMPANY or any other party known to the defendant? If so, please

describe the type of sign or warning device and its location.

EARLINE VIRGINIA SANDERS,
By Counsel

CARTER AND WILSON, Counsel for the
Plaintiff )
410 Patton Street

Danvill#, VA 2 :‘g !
By M

awrence G. Wilson, Jr.
CERTIFICATE

This is to certify that a true and correct copy of the
foregoing INTERROGATORIES was forwarded to RICHARD C. RAKES,
Esquire, of GENTRY, LOCKE, RAKES & MOORE, Counsel for APPALACHIAN
POWER COMPANY, to his offices at 800 Colonial Plaza, Post Office

Box 1018, Roanoke, VA 24005, on this the ftjkkl day of December,
1981. <8
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term of the lease described above? If so, state the names, ad-

INTERROGATORIES

The plainiiff, EARLINE VIRGINIA SANDERS, by counsel,
hereby serves the following interrogatories upon the defendant,
PATRICK COUNTY - STUART CHAMBER OF COMMERCE, INCORPORATED, to be
answered and signed by the defendant, under oath, within twenty-
one (21) days after service, pursuant to Rule 4:8 of the Rules
of the Supreme Court of Virginia:

l. Was there any written communication between

Appalachian Power Company and Patrick County - Stuart Chamber of

Commerce, Incorporated, in regard to the leasing of the lot or
parcel of land on the north side of Blue Ridge Street in the Towi
of Stuart, Mayo River Magisterial District of Patrick County,

Virginia, other than the lease agreement dated October 4, 1978,

between Appalachian Power Company and the Patrick County = Stuart

Chamber of Commerce, Incorporated?

2. If so, are you willing tb furnish copies of all
correspondence between the two parties to the plaintiff in this
ﬁatter? If so, please attach copies of all correspondence to

your answers to these interrogatories.

3. Did any employee or agent of Patrick County - Stuar

Chamber of Commerce, Incorporated inspect the lot or parcel of

land in question at any time prior to the commencement of the

dresses and titles of all such parties known to have inspected
the premises prior to the time the premises were leased to
Patrick County - Stuart Chamber of Commerce, Incorporated.

4. To your knowledge, was any defect on said premises

29



- Stuart Chamber of Commerce, Incorporated examine the hole in
which the plaintiff fell on the day of her injury or at any time

‘thereafter?
- of those persons so examining the premises.
' on the information obtained by your employees or agents, includ-

" ing the best estimate of the depth, diameter, any material encas-

‘ing the hole and the apparent functiaon of the hole.

| to prepare the premises for the purpose for which it was leased.

- safety of the premises after the plaintiff fell? Describe any

discovered by said inspection? Specifically, was the hole in
which the plaintiff fell seen by any of those named who inspected
the premises?

5. Did anyone acting on behalf of Patrick County -

6. If so, give the names, addresses and occupations

7. Describe the hole in which the plaintiff fell based

8. What measures, if any, were taken to insure the

measures taken which altered the site after Mrs. Sanders' fall.

9. Do you know of any agents or employees of the co-
defendant, Appalachian Power Company, who inspected the premises
prior to the execution of the lease agreement described above,
or at any time prior to the plaintiff's fall? If so, please
~state their names, addresses and occupations.

10. To your knowledge, what type of preparations were
;made'on the premises leased prior to the opening of the "Harvest

tFestival“ either by employees or agents of Patrick County - Stuar

ﬂ‘Chamber of Commerce, Incorporated or an& other party?

11. Describe the type of. equipment and manpower used

12. Do you know the names of any witnesses to the fall

30
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suffered by the plaintiff? If so, please state their names,
addresses and occupations, if known.

13. Please state the names, addresses and occupations
of any witnesses which you intend to call on your behalf at the
trial of this matter and a statement of the evidence which you
expect to elicit from each of these witnesses.

14. Did the defendant, Patrick County - Stuart Chambex
of Commerce, Incorporated have any representative on the.premisei
of the Patrick County - Stuart Chamber of Commerce, Incorporated,
Harvest Festival, at any time during the period of the lease?

If so, please pfovide their names, addresses and occupations.

15. Was any officer, agent or employee of Patrick
County - Stuart Chamber of Commerce, Incorporated present gt the
time of the fall suffered by the plaintiff? If so, please state
the names, addresses, titles and occupations of said person or
persons;

16. Was-any type of sign or other warning device
placed on the premises by any employee or agent of Patrick County
- Stuart Chamber of Commerce, Incorporated or any other party
known to the defendant? 1If so, please describe the type of sign

or warning device and its location.

EARLINE VIRGINIA SANDERS,
By Counsel
CARTER AND WILSON, Counsel for the

Plaintiff,
410 Patton Street

Danvillg, VA 24541 ‘ o
/é. 7'/4144)4)%/

Lawrence G. Wilson, Jr.

By
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CERTIFICATE

This is to certify that a true and correct copy of the

|foregoing INTERROGATORIES was forwarded to JAMES L. HUTTON,

i

Esquire, of GILMER, SADLER, INGRAM, SUTHERLAND & HUTTON, Counsel
‘| /for Patrick County - Stuart Chamber of Commerce, Incorporated,

‘to his offices at P. 0. Box 908, Blacksburg, VA 24060, on this

-|ithe ﬂ_ day of December, 1981.

I A )

Lawrence G. Wilson, Jr.
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ANSWERS
TO
INTERROGATORIES
Comes now your defendant, Patrick County-Stuart Chamber |
of Commerce, Incorporated, by Dorris W. Cogaf, in person, who after
being duly sworn, deposed and answered the Interrogatories filed
herein under oath, in accordance with the provisions of Rule 4:8
of the Rules of the Supreme Court of Appeals of Virginia.
The questions are not repeated in this instrument and
only the answers to said questions are given as follows:

(1) None.
(2) N/A.

et i o e e e e e s e s e D) =

(3) Dorris W. Cogar, Executive Director, Chamber of

Commerce, Stuart, Virginia; Lucille Garrett, Co-Chairman of the i
Harvest Festival 1978, Stuart, Virginia; Louise Tatum, Co-Chairma@

of the Harvest Festival 1978, Patrick Springs, Virginia; and Amon

|
Sears of Appalachian Power Company, Stuart, Virginia. i

(4) The only defect noticed on the premises was that {‘
|l of an abandoned hole which was pointed out to us by the Aopalachlan

representative and it had been filled with old tires and covered

iwith boards.

(5) Yes.

(6) Dorris Cogar was shown the hole by vendors at the

close of the days activities. Lucille Garrett and Louise Tatum |

H

also visited the site a few days later. Their addresses are above;

(7) 1 cannot describe the hole from personal observacio?.

t

At the time I inspected the hole it had long sticks protruding as

a warning. I did not measure it or inspect its probable purpose.

(8) The only measure that I know of was taken after the

!
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g;aintiff fell was there were larger sticks placed in the hole to !
show its location. |

i (9) Mr. Amon Sears of the Appalachian Power Company
visited the site with the people above. However, I do not know :
what type of inspection was made by the Appalachian Power Company.;
(10) Appalachian Power Company hired their usual contacti

|
to mow or bush-hog the lot and at least one of the vendors' husbands

brought his own lawn mower and mowed around'the vicinity of her
exhibit.

' (11) See (10) above.

- (12) I do not personally have the names or addresses of :
3ny witnesses who witnessed the accident.
‘ (13) Dorris W. Cogar, Stuart, Virginia; Lucille Garrett,g

Stuart, Virginia; Louise Tatum, Patrick Springs, Vifginia; Louis

f}les, Cherry Hill Farms, Milton, North Carolina; and Amon Sears
of Appalachian Power Company, Stuart, Virginia. Any additional
@itnesses will be provided to you later by my attorney.

(14) The committee responsible for this activity was:
F?ances Radford, Ararat, Virginia; Harry Johnson, Stuart, Virginia;
C;rol Cockram, Stuart, Virginia; Donald Graham, Stuart, Virginia;

jnd Eleanor Weidhass, Stuart, Virginia. However, I am not aware

?f the dates and times any of these people were on the premises.
j (15) To my knowledge, no one was present from the Chambe*
$f Commerce at the time of the accident and the vendors were packir.

~p to leave. g

(16) I know of no signs placed on the premises by the
‘hamber of Commerce. However, I do recall the Appalachian Power

‘ompany had placed No-Trespassxng signs on the premises in variousi

“laces.
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PATRICK COUNTY - STUART CHAMBER
OF COMMERCE, INCORPORATED

By /\//;’:’/’.,&9 /A c'(, {2

Title /ft/////'fm L\/I liy o s
STATE OF VIRGINIA f
COUNTY OF @A—na,.}[/ , to-wit:
This éza day of F bruary, 1982, personally appeared
:ZLPP,SV/ZV é%qd,- , Whose name is signed as ‘A’”z&:cd

Aizégjﬂsz, of the Patrick County-Stuart Chamber of Commercg,

Incorporated, before me, /4;17 moen ,5’9,9 [~ , a

Notary Public in and for the County aforesaid in the State of »
Virginia, and after being duly sworn, deposed and stated that the |
answers herein given to the questions propounded in the Inter-
rozatories filed in a law action style& "Earline Virginia Sanders :
v. Patrick County - Stuart Chamber of Commerce, Incorporated and

Appalachian Power Company' are true and correct to the best of her,

knowledge and belief.

Taken, subscribed and sworn to before me in the County

\@Q'm,l}[{ , in the State of Virginia, this Z?:‘.Q day of
February, 1982.

My Commission expires: 'JZQZI/?!/ /3, /986

Uon)dane

Notary Public

James L. Hutton, Esq.

Gilmer, Sadler, Ingram,
Sutherland & Hutton

Attorneys at Law

P. 0. Box 908

Blacksburg, VA 24060-0908

Counsel for Patrick County - Stuart
Chamber of Commerce, Incorporated
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CERTIFICATE l

I, the undersigned James L. Hutton, do hereby certify ,
that I have on this}?EﬁL-day of g:é4%4¢44¢*>- , 1982, mailedi
¢ s

a copy of the foregoing Answers to Interrogatories to Lawrence G.

Lﬁon, Jr., Esq., Carter and Wilson, Attorneys at Law, 410 Pattoné

|| Street, Danville, Virginia 24541, counsel for Earline Virginia

Wi

Saﬁders.
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ANSWERS TO INTERROGATORIES A T 1»;4
By 5

< Depuly q;erk

Comes now the defendant, Appalachian Power Company,
and files the following Answers to Interrpgatories.

1. Was there any written communication between
Appalachian Power Company and Patrick County - Stuart Chamber
of Commerce, Incorporated, in regard to the leasing of the lot
or parcel of land on the north side of Blue Ridge Street in
the Town of Stuart, Mayo River Magisterial District of Patrick
County, Virginia, other than the lease agreement dated October
4, 1978, between Appalachian Power Company and the Patrick
County - Stuart Chamber of Commerce, Incorporated?

ANSWER: No.

2. IfAso, are you willing to furnish copies of all
correspondence between the two parties to the plaintiff-in
this matter? If so, please attach éqpies of all correspondence
to your answers to these interrogatories.

ANSWER: N/A.

3. Did any employee or agent of Patrick County - Stuart
Chamber of Commerce, Incorporated inspect the lot or parcel of
land in question at any time prior to the commencement of the
term of the lease described above? 1If so, state the names,
addresses and titles of all such parties known to have inspected
the premises prior to the time the premises were leased to
Patrick County - Stuart Chamber of Commerce, Incorporated.

ANSWER: There was no "inspection" as such, but

Appalachian's Area Supervisor, Mr. Ammon Sears, d4id walk over
a portion of the premises with Mrs. Dorris W. Cogar, Executive
Director of the Patrick County - Stuart Chamber of Commerce,

. Incorporated -prior to the time the written lease was executed.
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4, To your knowledge, was any defect on said premises

discovered by said inspection? Specifically, was the hole in
@hich the plaintiff fell seen by any of those named who
inspected the premises?

ANSWER: Other than the fact that the area was grown up

tith vegetation and was somewhat rough in places, the only

'defect” observed was an abandoned water well which had been

ﬁfilled with old tires and covered with boards. Appalachian's
il ﬁr. Sears suggested that this area be roped off so that no one
Lould inadvertently step into it. The hole in which the
laintiff fell was not observed by Mr..séars or anyone on
‘iehalf of Aépalachian Power Company prior to the accident.

5. Did anyone acting on behalf of Appalachian Power

jompany examine the hole in which the plaintiff fell on the
%ay of her injury or at any time thereafter?

o ANSWER: No one from Appalachian Power Company examined
the hole in which the plaintiff fell on the day of her injury.
pttempts were made to lqcate the hole after the accident, but
#t was within the past year that Mr. Sears was pointed to a

depression and advised that this was the area where the plain-

eiff fell.

6. If so, give the names, addresses and occupations

of those persons so examining the premises.

ANSWER: Russell Smith of Stuart, Virginia, was the
yerson who pointed out the accident scene to Appalachian's Mr.
:ears.

7. Describe the hole in which the plaintiff fell

‘ ased on the information obtained by your employees or agents,

ﬁncluding the best estimate of the depth, diameter, any

i v . )

, Katerial encasing the hole and the apparent function of the
i
(o]
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ANSWER: By the time Appalachian's Mr. Sears had the
location of the hole pointed out to him the area in question
had been graded dan. It was impossible to estimate the depth
or diameter at the time of the accident and no material encasing
the hole was cbserved. Appalachian does not know the apparent
original function of the hole.

8. What measures, if rany, were taken to insure the
safety of the premises after the plaintiff fell? Describe
any measures taken which altered the site after Mrs. Sanders'
fall.

ANSWER: After Appalachian's representatives learned of
the accident, Mr. Sears ordered signs placed around the boundary
of the lots warning pecple to keep out.

9. Do you know of any agents or employees of the
co-defendant, Patrick County - Stuart Chamber of Commerce,
Incorporated, who inspected the premises prior to the execution
of the lease agreement described above, or at any time prior
to the plaintiff's fall? If so, please state their names,
addresses and occupations.

ANSWER: See answer to Interrogatory 3.

10. To your knbwledge, what type of preparations were
made on the premises leased prior to the cpening of the "Harvest
Festival" either by employees or agents of Appalachian Power
Company or any other party?

ANSWER: Mrs. Dorris Cogar of Stuart - Patrick County
Chamber of Commerce had been advised that Appalachian would
go over these lots witﬁ a bushhog two or three times a year.
Mrs. Cogar asked Mr. Sears to delay t-:his until just before the
Harvest Festival was to open. Appalachian hired Mr. Ralph

Turner to go over the lots with a bushhog, and Appalachian
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;nderstands that someone from Stuart - Patrick County Chamber
f Commerce thereafter went over the Akers property with a
ptary mower. However, Appalachian made no special preparations
or the Harvest Festival as it was Appalachian's practice to
do over the lots with a bushhog periodically anyway.
11. Describe the type of equipment and manpower used
tb prepare the premises for the purpose for which it was leased.

ANSWER: See answer to Interrogatory 10 above.

12. Do you know the names of any witnesses to the fall
isuffered by the plaintiff? 1If so, please state their names,
addresses and occupations, if known.

ANSWER: No.

13. Please state the names, addresses and occupations

of any witnesses which you intend to call on your behalf at

he trial of this matter and a statement of the evidence which
'ou expect to elicit from each of these witnesses.

(. ANSWER: Ammon Sears, Stuart, Virginia, Afea Supervisor
ﬁor Appalachian Power Company; Ralph Turner, Stuart, Viréinia,

'urner Landscaping Service; Russell Smith, Stuart, Virginia,

‘Moody Ambulance Service; Lawrence Burton, Stuart, Virginia,

Ettorney at Law. There may be other witnesses and, if so, this
information will be provided to plaintiff's counsel well in
E;dvance qf the trial date.

14. Did the defendant, Appalachian Power Company, have

‘any representative on the premises of the Patrick County -

$tmart Chamber of Commerce, Incorporated, Harvest Festival, at

J !
&ny time during the period of the lease? If so, please provide

their names, addresses and occupations.

ANSWER: No.

| | 40




15. Was any officer, agent or employee of Appalachian
Power Company present at the time of the fall suffered by the
plaintiff? If so, please state the names, addresses, titles
and occupations of said person or persons.

ANSWER: Not to our knowledge.

l6. Was any type of sign or other warning device
placed on the premises by any employee or agent of Appalachian
Power Company or any other party known to the defendant? 1If
so, please describe the type of sign or warning device and its
location.

ANSWER: Not prior to the accident. For action taken
following the accident, see'apswer to Interrogatory 8 above.

APPALACHIAN POWER COMPANY,

Gy Sosie

STATE OF VIRGINIA )
) To~wit:
COUNTY OF PATRICK )

This day personally appeared before me, _Aéézdyzhgz______

ggﬁzé44/  representative of Appalachian

Power Company, and made oath that these Answers to Interrogatories
are true and correct according to the best of his knowledge,
information and belief.

Subscribed and sworn to before me this 74 day of March,
1982.

45242?24 027’527;A€?’

Notary Public

My commission expires: /9 —4-%2_
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Richard C. Rakes
GENTRY, LOCKE, RAKES & MOORE
800 Colonial Plaza
. O. Box 1018
%banoke, Virginia 24005

“ounsel for Appalachian Power Company.

CERTIFICATE

I hereby certify that on the/@'&day of March, 1982, I

uT;niled a true and correct copy of the foregoing Answers to
Ilnterrogatoriés to Lawrence G. Wilson, Jr., Esquire, Carter
End Wilson, 410 Patton Street, Danville, Virginia 24541,

ounsel of record for the plaintiff and to James L. Hutton,

;',:x 908, Blacksburg, Virginia 24060, co el of record for

j,squire, Gilmer, Sadler, Ingram, Sutherland & Hutton, P. O.
the co-defendant.
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INSTRUCTION NO.

¢+

THE COURT INSTRUCTS &HE JURY that an invitee is
one who visits premises lawfully at the express or implied
invitation of the occupant. He is one who visits other than
for a social purpose or for his own convenience.

An express invitation is one made directly or in-
directly by spoken or written words to come on the premises.

An implied invitation is one made by opening the

premises to others for a particular purpose.
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INSTRUCTION NO. 5

THE COURT INSTRUCTS THE JURY that an occupant of premises

.

has the duty to an invitee:

. l. To use ordinary care to have the premises in a rea-
éﬁnably safe condition for an invitee's use consistent with the
invitation; but an occupant does not guarantee an invitee's
ahfety; and

Iy

2. To use ordinary care to warn an invitee of any unsafe

wondltion which the occupant knows, or by the use of ordinary

are, should know about; except that an occupant has no duty to

arn an invitee of an unsafe condition which is open and obvious

© a persomn using ordinary care for his own safety.

f, then, you believe from a preponderance or greater weight

f the evidence that the defendant, Patrick County-Stuart Chamber
?f Commerce, failed to exercise ordinary care in the performance of
‘1ther or both of these duties, then said defendant is negligent;
nd if you further believe from such evidence that any such negligence
as the sole proximate cause of the plaintiff's injuries, then your

rerdlct should be in favor of the plaintiff against said defendant.
\

Iy
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INSTRUCTION Nq. dg
The plaintiff has the burden of proving, by a preponderance

of the evidence, that the defendant, Appalacnian Power Company,
leased the land for the festival to the Patrick County - Stuart
Chamber of Commerce when Appalachian Power Company knew, or by the
exercise of reasonable care should have known: 1) that the con-
dition of the land involved an unreasonable risk of harm to
persons attending the festival, and 2) that the Chamber would ad-
mit persons to the festival before putting the land in safe con-
dition. Plaintiff also must prove that Appalachian Power Company
failed to use reasonable care to discover or to remedy the condi-
tion of the land, or to usa other means to protect persons attend-
ing the festival from :gg hazardous condition.

+ If you find that the plaintiff has proved these elements by
a preponderance of the evidence, then the defendant Appalachian
Power Company was negligent; and if you further believe from such
evidence that any said negligence was the sole proximate cause of
the plaintiff's injuries, then your verdict should be in favor of

the plaintiff against said defendant.

a5
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INSTRUCTION NO. ’7

: THE COURT INSTRUCTS THE JURY that if two or more persons
|
[re negligent, and if the negligence of each proximately causes

he plaintiff's injury, then each is liable to the plaintiff for
ter injury. This is true even if the negligence of one is greater
than the other.

Hence, in this case, if you believe by a preponderance or
3greater weight of the evidence that both defendants were negligent
and that the negligence of both proximately caused the plaintiff's
injury, you should find for the plaintiff unless you also believe
by a preponderance or greater weight of the evidence that the
plaintiff was contributorily negligent and that such contributory

‘negligence was a proximate cause of her injury.

.

Husere~—
9
(d)/la e
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INSTRUCTION NO. ég

Al

THE COURT INSTRUCTS THE JURY that an invitee has the
right to assume that the premises are reasonably safe for his
visit. This assumption does not apply, however, if the invitee
knows, or should know, of an unsafe condition or if the invitee
uses the premises in a manner that exceeds the scope of the in-

vitation.
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INSTRUCTION No. ( L—

The Court instructs the jury that you shall find your
verdict for the plaintiff and against the Chamber of Commerce if
the plaintiff has proved by the greater weight of the evidence
that:

(1) the Chamber of Commerce was negligent; and that

(2) the Chamber of Commerce's negligence was the sole
proximate cause of the plaintiff's aécident and damages.

You shall find your verdict for the plaintiff and

against Appalachian if the plaintiff has proved by the greater

weight of the evidence that:

(1) Appalachian was negligent; and that

(2) Appalachian's negligence was the sole proximate
cause of the plaintiff's accident and damages.

’ You shall find your verdict for the plaintiff and
against both defendants if the plaintiff has proved by the -
greater weight of the evidence that:

(1) both defendants were negligent; and that

(2) the negligence of both defendants was the sole
proximate cause cf the plaintiff's accident and damages.

You shall find your verdict for either or both
defendants if:

’,

(1) as to that defendant, the plaintiff has failed to

[N
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INSTRUCTION NO. /3

THE COURT INSTRUCTS THE JURY that the opening statements
and argument of counsel are not evidence. The statement of any
counsel referring to the amount sued for or suggesting the amount
of any award that would be fair and adequate is not evidence,
but the opinion of counsel only. Such statements, if any are -
made in argument, are not to be considered by you as evidence,
but argument only, in arriving at the amount of your award in

the event you find your verdict in favor of the plaintiff.

\ a\——'
Vi
%/

49



ORDER

On September 28, 1982, came the plaintiff, in

pérson and by counsel, and came also the defendant, Patrick
sznty -Stuart Chamber of Commerce, Incorporated, represented
i% person by Doris Cogar, and by counsel, and the defendant,
Aﬁpalachian Power Company, represented in person by Ammon

Sears, and by counsel, and both sides announced that they

éére ready for trial upon the pleadings heretofore filed.
Whereupon came a jury of thirteen persons and each
h gide having struck three of said jurors, the remaining

gseven, to-wit: Anna Mae Jones, Nettie Crockett Cox, Daniel

Bolden, Beulah Frye Chappell, Earl Wilson Smith, Samuel A.
ﬂ@ore and Donna Tolbert Artrip, were sworn to well and truly

ry the issue joined and a true verdict render according to

| I
he law and evidence.

Whereupon, the plaintiff presented her evidence

hd thereafter rested her case in chief. Counsel for both

R

|

?afendants, Patrick County - Stuart Chamber of Commerce,

I corporated and Appalachian Power Company, then moved the

ourt to strike the plaintiff's evidence and to enter summary

judgment in favor of the defendants on the grounds appearing

n the record. Said motions were denied and the objections

£ the defendants were noted.

—&——P.—H

Whereupon, the Court adjourned the proceedings

—fa—

intil the-following day.
| On September 29, 1982, the parties appeared again

énd after the defendant, Appalachian Power Company, introduced

its exhibit, both defendants rested. Thereafter, the defendants,

o0




Patrick County = Stuart Chamber of Commerce, Incorporated
and Appalachian Power Company, by counsel, renewed their
motions to strike the plaintiff's evidence and for the entry
of summary judgment in their favor on the grounds that the

plaintiff had failed to make out a prima facie case of

primary negligence on the part of the defendants and for
other grounds appearing in the record. Upon hearing argument
of counsel, the Court overruled the defendants' motions, to
which action both defendants noted their objections.
Whereupon, the jury, having received the instructions
of the Court and heard argument of counsel, retired to
consider its verdict. After some time the jury returned
with the following verdict:
"We, the jury, on the issues joined, find in favor
of the plaintiff, Earline virginia Sanders, against
both defendants, Patrick County - Stuart Chamber
of Commerce, Incorporated and Appalachian Power

Company, and assess her damages at $125,000.00.

/s/_Earl W. Smith
Foreman *

Whereupon, the defendants, Patrick County - Stuart
Chamber of Commerce and Appalachian Power Company, by

counsel, orally moved the Court to set aside the jury verdict

and requested leave to file written motions and legal authorities

in support of same. The Court granted leave for the defendants

to file their written motions and supporting briefs on or

-before October 19, 1982, and the plaintiff was granted leave

until October 29, 1982 in order to file any desired response.
The Court has taken under advisement the cross-
claim of Appalachian Power Company against Patrick County -

Stuart Chamber of Commerce, Incorporated and has granted

lleave for that defendant to file written briefs on or before

October 19, 1982. 51
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The Court set November 8, 1982 at 2:00 p.m. as the

d‘@te and time for oral argument.

And this action is continued on the docket.

Q Hoko 2, f550

Jack B. Coulter
Judge

A COPY, TESTE: PATSY TESTERMAN CLERK

By

Deputy Clerk
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MOTION OF APPALACHIAN POWER
COMPANY TO SET ASIDE JURY
VEPDICT AND FOR THE ENTRY

OF JUDGMENT IN ITS FAVOR

Comes now the defendant, Appalachian Power Company,
by counsel, and files this written motion to set aside the
jury verdict and for the entry of final judgment in its favor,
or in the alternative, to award a new trial. And for its
grounds in support of same, this defendant will rely upon
the following:

l. The plaintiff failed to make out a prima facie

case as to the defendant, Appalachian Power Company.

2. There was no evidence that the defendant
Appalachian Power Company had any constructive notice of the
latent defect which caused plqiﬂtiff's injury.

3. There was no evidence that a reasonable
inspection of the premises by Appalachian Power Company would
have likely discovered the latent defect.

4. The Court erred in‘refusing to strike the
plaintiff's evidence and the entry of summary judgment on
behal f of Appalachian Power Company, both at the conclusion
of plaintiff's evidence and later at the conclusion of all
the evidence.

| S. The Court erred in granting Instructionq 4
and 6, and in refusing to yrant Instructions C, D and E.

WHEREFORE, the defendant, Appalachian Power
Company, respectfully moves the Court to set aside the jury
verdict in favor of the plaintiff and for the entry of

final judgment in its behalf. 1In the alternative, the

o3



defendant, Appalachian Power Company, would move the Court
to set aside the jury verdict in favor of the plaintiff and
to award a new trial. If however the Court should award

the plaintifi final judgment on the jury verdict, Appalachian
Power Company, by counsel, respectfully moves for judgment
on its Cross-Claim against the co-defendant Patrick County--
Stuart Chamber of Commerce, Incorporated for such amount as
Appalachian Power Company would be required to contribute
toward the payment of the joint judgment against both

defendants.,

APPALACHIAN POWER COMPANY,

Of Counsel

Richard C. Rakes

GENTRY, LOCKE, RAKES & MOORE
800 Colonial Plaza

P. O. Box 1018

Roanoke, Virginia 24005

Counsel for defendant,
Appalachian Power Campany

CERTIFICATE

This is to certify that on October 19, 1982, 1
mailed a true copy of the foregoing Motion to Lawrence G.
Wilson, Jr., Esquire, Ca;’ter and Wilson, 410 Patton Street,
Danville, Viryinia 24541, counsel of record for the plaintiff,
and to James L. Hutton, EBsgquire, Cilmer, Sadler, Ingram,
Sutherland and Hutton, P. O. Box 908, Blacksburg, Virginia
24060, counsel of record for the co-defendant, Patrick

County--Stuart Chamber of Commerce, Incorporated.

0Of Counsel
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ORDER

On November 8, 1982, oral'argument was heard on the motion of
defendant, Patrick County - Stuart Chamber of Commerce, Incorpo-
rated, to set aside the jury verdict as to it and for the entry of
final judgment in its favor. And the Court, having considered the

written memoranda and heard arﬁgment of counsel, overruled the mo-
teasons stuled m (5 Ipwein lelles 4 Rc & (983~ @nd criate « pact heseof

tionX to ch action the defendant, Patrick County - Stuart Cham-
ber of Commerce, Incorporated, by counsel, noted its objection.
Whereupon, oral argument was likewise presented on the motion
of defendant, Appalachian Power Company, to set aside the jury
verdict as to it and for the entry of final judgment in its favor.

And the Court, having considered the written memoranda and heard

for reasons stufed o 1T %M*‘n lelTer dctvd Dee.r¥ /1980 aad mede ¢ po?
argument of counsel, overruled the motion, to which action the de-
fendant, Appalachian Power Company, by counsel, noted its objec-
| tion.
{ It is therefore ADJUDGED and ORDERED that the plaintiff,
Earline Virginia Sanders, do have and recover of the defendants,
Patrick County - Stuart Chamber of Commerce, Incorporated, and
Appalachian Power Company, jointly and severally, the sum of
$125,000 with interest from September 29, 1982, and the costs of

this action.

It is further ADJUDGED and ORDERED that the defendant, Appa-

lachian Power Company, prevail on its cross-claim against defen-
dant, Patrick County - Stuart Chamber of Commerce, Incorporated,

‘and that the said Appalachian Power Company do have and recover
of Patrick County - Stuart Chamber of Commerce, Incorporated, all
sums Appalachian Power Company pays on the judgment in favor of

the plaintiff, Earline Virginia Sanders, plus attorney's fees and

35

«i ¥



|

qﬁher costs incurred in the defense of this action, to which ac-

t@on the defendant, Patrick County - Stuart Chamber of Commerce,

Incorporated, noted its objection.

|
t

It is further ADJUDGED and ORDERED that the transcript be

made a part of the record pursuant to Rule 5:9(a) of the Rules of

the Supreme Court of Virginia.
And it further appearing unto the Court that the defendants,

?#trick County - Stuart Chamber of Commerce, Incorporated, and

)palachian Power Company, have indicated their intention to appeal
" j: the Supreme Court of Virginia, it is further ADJUDGED and OR-
DERED pursuant to §8.01-676 of the Code of Virginia, 1950, as
ﬂ@endgd, that execution on this judgment be suspended so long as

the petitioners timely prosecute their appeals and thereafter so

:ﬁng as the matter is under consideration by the Supreme Court,
p#ovided the petitioners or someone for them shall file an appeal

pnd in the clerk's office within thirty (30) days of the entry of

his order with surety to be approved by the clerk or the Court in

he penalty of One Hundred Fifty Thousand ($150,000) Dollars re-

 iting this judgment and the intention to present a petition for

appeal, which bond shall be conditioned to perform and satisfy the
j;;udgment in case such judgment be affirmed; or the appeal not be

imely prosecuted, or the appeal be denied, and which bond shall

11so be conditioned to pay all damages, costs and fees which may

’ue awarded against appellants in the Supreme Court and all actual
|

9amages incurred in consequence of the suspension.

w

day of December, 1982.

WM
.

Enter this 1‘{

Yy Judge




Seen:

CARTER AND WILSON

A Y d
vl
Earline Virginia Sanders

GILMER, SADLER, INGRAM,
SUTE;RLAND AND HUTTON, P.C.
/

P?t:ick County - Stuart Chamber
of ,Commerce, Incorporated

Appalachian Power Company
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TWENTY-THIRD JUDICIAL CIRCUIT OF VIRCINIA
December 14, 1982
JhCK B, CQULTER, JUDGE CIRCUIT COURT FOR THE COUNTY OF ROANOKE
P. O. BOX an1 CIRCUIT COURT FOR THE CITY OF ROANOKE
RQANOKE,\?YIRGINIA 24002 CIRCUIT COURT FOR THE CITY OF SALEM

Richard C. Rakes, Esqg.
Gentry, Locke, Rakes & Moore
Post|Office Box 1018
Roangke, Va. 24005

Jamgs L. Hutton, Esq.

Gilmer, Sadler, Ingram, Sutherland
and Hutton

P. O, Box 908

Blaq@sburg, va. 24060

Lawrence G. Wilson, Jr., Esqg.

Carter and Wilson -
410 Patton Street

Danville, Va. 24541

Re: Sanders v. Patrick County-Stuart Chamber
of Commerce, Inc. and Appalachian Power Co.

Gent}emen:

In overrullng the motions of the defendants to set aside
the%verdlct of the Jury in this case it might be of some benefit

to articulate the major reasons that have influenced the Court in
thig decision. The novelty of some of the issues involved and the
furuher pursuit being contemplated for their final resolution justi-

fy | more formal exposition by the trial court of the rationale of
its. |[reasoning.

There are basically three 51gn1flcant points of merit ad-
vani ed by the defendants that warrant serious consideration. As
urqu by the defendants, they may be summarized as follows:

(1) There was no evidence to justifv allowing the case
to go to the jury in the first place. Stated differently: the
Plaintiff failed to make out a prima facie case.

(2) Instruction No. 6 was an incorrect statement of the
law Even so, accepting it as the law of the case, there was no
ev1¢ence that the landowner (Appalachian) knew or should have known
that its tenant (Patrick County-Stuart Chamber of Cormmerce) would
adn%t persons to its festival before putting the land in safe con-
dittilon, the second element of the duties imposed upon by a landowner
by fhat instruction.
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Richard C. Rakes, Esq., et al.
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December 14, 1982

(3) The plaintiff, by her own testimony, established the
"fact" that no "ordinary inspection" would have disclosed the hole
into which she stepped and that, therefore, the defendants were not
negligent in failing to discover the hole.

Taking these points one by one, was there sufficient evi-
dence to go to the jury? Did the plaintiff make out a prima facie
case? ;

We must bear in mind at the outset the circumstances and
surroundings which gave rise to this claim. The plaintiff, along
with hundreds of others, had been expressly invited to come upon
the subject premises to view and examine, to wander, compare, and
bargain for hundredqs of articles. It was an arts and crafts festival
with scores of booths and tables set up enticing interested spectators
to come around. No one under such circumstances could reasonably
expect upon visiting premises so arranged and designed that there would
be a large and dangerous hole by which the unsuspecting might be trapped
with such devastating and crippling injury. This pit, it must be
emphasized, was no golfer's divot; it was twelve to eighteen inches in
diameter and one to three feet deep. It had probably housed a water
meter in the days when these lots, now vacant, served residential homes.
This cavity in the ground was literally a land mine -- a bear trap --
and no .one, be they owner or four-day tenant, should have undertaken
so ambitious a public project as an arts and crafts festival, knowing
full well that multitudes of people would be trampling over every square
inch of ground, without first satisfying themselves that there were no
unreasonable hazards for their walking and unwary guests. They are
bound to have realized that the attention of these hundreds of people
would be directed and diverted to the arts and crafts they were belng
specifically invited and encouraged to view.

It is against this setting that the plaintiff must bear her
burden of proof, complicated somewhat by the fact that the hole had
been removed long before she was physically able to undertake any sub-
sequent investigation of the scene herself. Proof by the greater weight
of the evidence is, of course, the standard a plaintiff must meet; but
this does not of itself relieve a defendant under certain circumstances
from going forward with evidence, particularly when such evidence is
peculiarly within its power to produce -- or conceal.

The uncontroverted facts in this case, stated from the view-
point of the plaintiff, are that a large and dangerous hole, probably
the remains of an abandoned water meter opening, was on the subject
premises; that an arts and crafts show for the public was being sponsored
which would attract hundreds of people, that the plaintiff as one of
those so attracted came upon the premises to view and inspect the
numerous wares being exhibited; that as the plaintiff was leaving she
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stepped into the subject hole, which was hidden from normal view

by ai ground covering of undisclosed dimension; and that as a result
she fell and sustained almost unbelievable injuries to her leg and
ankle resulting in fifteen to twenty fractures to the bones of her

ankye and leg, ultimately requiring five operations and leaving her
a pi xtlal cripple.

From these facts it is the Court's view, as it was the
plaintiff's argument, that certain inferences could be legimately
drawn, so long as reasonable and not beyond speculation and conjecture.
In addition, the concept of evidence -- at least in civil cases --
embraces any admissions that a party might have made, either express
or implied. Express admissions, in other words, such as might have
been made in pleadings or opening statements, and admissions by con-
dudT such as silence, are part of the portfolio of evidence by which

theﬂthreshhold of a prima facie case can be crossed.

; The fact that there was a ground cavity of such magnitude
as the one that trapped Mrs. Sanders gives rise to certain reasonable
infe@rences. The landowner knew of the hole or it did not. 1If the
lan@owner did not know, it should have. If it knew of the hole, it
should have notified its tenant, which it either did or did not do.
on the other hand, the tenant knew of the hole or it did not. 1If it
did|inot, it should have. If it did, it should have taken adequate
steéps to cover it or warn against it. Such are the inferences, it
is submitted, that reasonable minds could draw from the facts adduced --
rebuttable inferences, it is to be emphasized, which additional facts

or eprénatlons submitted by the defendants could have tempered or off-
setl

These are basic elements of the plaintiff's case, but when
establlshed by positive, direct and affirmative evidence, are
¥ not subject to 1eglt1mate and reasonable inferences which would
sfer to the defendants the burden, not of ultimate persuasion, but
ofi 901ng forward with some evidence of explanation or rebuttal?

* In addition to inferences, however, certain facts which the
deifendants claim the plalntlff did not prove had been admitted either
in|(the defendants' opening statements or in their pleadings. Mr. Rakes,

for instance, on behalf of Appalachian, admitted:

., 1. That Appalachian had owned the subject property since
"anound 1970" (Tr. #2-15);

2. That Appalachian had been in the habit "of having a Mr.
Raloh Turner to go over the property with a bushhogger (Tr. #2-15) --
"two or three times a year" (Tr. #2-16); and
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3. That Appalachian officials or employees "knew more
about that property than anybody else in the world" (Tr. #2-17) and
they did not know the hole was there (Tr. #2-18).

These admissions were consistent with Appalachian's Grounds
of Defense in which it was admitted that the hole was "previously un-
known to this defendant" (paragraph 5) and that "it had inspected the
premises prior to the time they were leased to the codefendant, Patrick
County-Stuart Chamber of Commerce, and that despite all reasonable pre-
cautions, the above latent defect was not discovered" (paragraph 7).

) Mr. Hutton, on behalf of the Chamber of Commerce, promised
in his opening statement:

"The evidence will be that Ms. Cogar’ (the
Chamber's representative) and Mr. Sears (Appalachian's

official) visited this site. They went around the
site.

"The Power Company, I believe, has owned this
property since about 1970. Some of the pitfalls
and the relationship to some of the hazards on
the site were highmarked and, as it were, certain
precautions made. The evidence will be from the
Power Company, from the Chamber of Commerce, and
I do not believe there will be any evidence from
the plaintiff that anybody knew that this hole was
there." (Tr. $#2-10)

Representations made by counsel in their opening statements
may not, strictly speaking, constitute formal evidence, but they can
become admissions. As observed in 75 Am. Jur. 24, Trial, §202:

"...The opening statement is not a substitute
for the pleadings or for material evidence showing
that a cause of action or a defense exists. However,
this rule does not mean that an attorney, acting as
his client's agent within the scope of his authority,
is not able to make admissions favorable to the op-
posing side...." (emphasis added)

See also, McLhinney v. Landsdell Corp., 254 A.24 177 (Md. 1969),
in which the first headnote summarized:

"Where defendant's counsel, in opening statement,
admitted that defendant truck driver was employed by
corporate defendant, that truck was involved in ac-
cident and that corporate defendant owned truck,
verdict should not have been directed for defendants
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on theory that plaintiff failed to establish de-
fendant driver's involvement in accident and
I corporate defendant's ownership of truck, as
I counsel had removed such issues from matters in
‘, controversy."

In iscussing this issue and the scope of opening statements, the
Courit, quoting from a prior authority, noted at page 180:

J "'They (admissions of counsel) may dispense

‘ with proof of facts for which witnesses would

‘ otherwise be called.... 1Indeed, any fact, bear-

( ing upon the issues involved, admitted by counsel,

J may be the ground of the court's procedure, equally

as if established by the clearest proof....'"
(emphasis added)

} There would be something intrinsically unfair in a result
that would permit a party to make certain positive representations
s |facts in an opening statement and then attempt to take advantage
Pls opposition not proving what he had represented to be true or
he had promised his evidence would be.

If Appalachian and the Chamber did not know that a ground
cavmty of the subject dimension existed on the two relatively small,
formerly residential lots -- which they admitted -- then, it is sub-
migmed that the burden of going forward with some explanation shifted
to them. A prima facie case had been established. It then became the
defendants' responsibility to show, as was affirmatively alleged in
Appalachian's Grounds of Defense, that "precautions" to discover the
deﬁect had been taken. What were those "reasonable precautions" that
Appalachian claimed it had taken?

L In addition, the silence of the defendants on this issue is
within the concept of an admission by conduct -- the admission by
siflence. Neither defendant chose to put on any evidence whatever,
either to deny, rebut or explain such reasonable inferences as the
uncontroverted facts or their own admissions warranted. Instruction
No. 2.080 at page 33 of Volume I of the relatively new Virginia Model

jry Instructions -- which was not tendered nor given in this case --
wjbld appear to cover the law on this subject:

"When a party, without explanation, fails

to call an available witness who has knowledge
of necessary and material facts ([fails to testify
to necessary and material facts that he knows;
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fails to produce necessary and material physical
evidence in his control] you may presume that,
if called, that witness's [party's] testimony
[Physical evidence] would have been unfavorable
to the party who failed to call him [failed to
testify; failed to produce the evidencel."

The inferences reasonably generated bv the uncontroverted
facts established in this case, when coupled with the express ad-
missions made by the defendants in their opening statements and
the implied admissions by silence, were sufficient in the judgment
of this Court to have allowed this case to have gone to the jury.
The fact that counter-inferences were not available to nor accepted

by the jury because of the defendants' decision to stand mute is a
risk the defendants assumed.

Instruction No. 6, which is based on the Restatement of Torts
2nd, §359, was initially tendered by Appalachian, but subseguently
withdrawn. The Court would have been unaware of this particular state-
ment of the law had its attention not been drawn to it by the conscien-
tious research of the party who now objects to its having been given.
Upon ‘hindsight and after the smoke of battle has cleared, this instruc-
tion is a clumsy effort at setting forth the duties of a landowner
who is leasing his land knowing it is to be used by the public. The
instruction as given, however, is more favorable to Apvalachian than
it should have been, for it overlooks what is required of the landowner
vis-a-vis its tenant when it, in fact, does not know of the hazard but,
in the exercise of reasonable care, should have known about it. How
can a landowner advise its tenant of a hazard it does not know about?
And how could the plaintiff prove that Appalachian, the landowner, knew
or should have known that its tenant, the Chamber, "would admit persons
to the festival before putting the land in safe condition" IF APPALACHIAN
DID NOT KNOW OF THE HAZARD? In view of the silence of the landowner, of
its refusal to go forward with any explanation, such an inference --
that Appalachian should have known that the Chamber would have admitted
persons to the festival without removing the hazard -- is inescapable
if it is conceded that Appalachian did not know of the hazard in the
first place.

A thorough analysis and study of the Reporter's Notes to
§359 of the Restatement demonstrates that no further consideration
was given of the landlord's duties when it did not, in fact, know
of the hazard. The type of inferences suggested, however, where the
landlord knew of the hazard, is worthy of note. At page 247 the
Reporter observed:

"The lessor may have a number of different grounds
for believing that the lessee will permit persons to
enter the land without so changing the conditions exist-
int at the time of the lease as to make it safe for
their entry. The land may be leased for so short a
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period as to make it unreasonable to expect that
the lessee will make any change while using it.

' It may be leased for a use so immediate that the
} lessee has no opportunity to make the repairs or
alterations necessary to make the land safe for
visitors. The known character of the lessee or

‘ his lack of financial resources necessary to make
, the alterations and repairs, may make it clear

‘M that the land is to be used as leased...."

Instruction No. 6, in hindsight, could have been more
clearly written, but it was more favorable to the defendant,
Appalachian, than it was entitled to. Viewing all the instructions
as @ whole, which included directions to the effect that the de-
fendants were not insurers of the plaintiff's safety and that the
mere¢ happening of an accident in itself did not entitle a plaintiff
to Mecover, the clumsiness of Instruction No. 6 does not justify in
the|' Judgment of this Court setting aside the jury's verdict.

‘ Finally, the defendants make much ado about the "admission"
oflthe plaintiff herself that the hole was not visible to "ordinary
ingpection" and hence, if not so visible to an unsuspecting guest,
that ergo a landowner and occupant should not be held accountable for
faf@ing to discover it. Such might -- and did -- make good argument
before a jury, but it is a jury that should interpret and evaluate
su b evidence. The language, it must be remembered, was that of the
atTorney, who on cross-examination asked:

"Q. It would not have been visible to ordinary inspection?

"A. No sir" ‘ (Tr. £#1-146)

Bup the "inspection" expected of an invitee and that required of her
1m‘1tor should be subject to different standards. The "inspection”
of|jone walking over ground which she has been invited to-walk over,
whﬁle talking about Christmas gifts for her little daughter (Tr. #1-12
and 72), should be far less stringent than that of a landowner knowing
it/ is soon to be used for a public event or of a tenant who is pre-
paring to sponsor a highly publicized arts and crafts festival.

Furthermore, "inspection" is a word of different meaning to
different people. It may have meant to the attorney asking the ques-
tion an official and painstaking examination of close and scrutinizing
appraisal; while Mrs. Sanders might have understood it to simply sug-
qﬁst mere casual observation -- the product of a trusting glance.

|
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It should also be noted that shortly after the above ex-
change, beginning on the very next page (Tr. #1-147), counsel
attempted to impeach the plaintiff as to this very evidence, point-
ing out that she had previously testified at her discovery deposition
to the effect that she had not been looking at the ground at the time
she stepped into the hole. Although this out-of-court statement was
not admissible as substantive evidence, it conceivably could have per-
suaded the jury to discount the plaintiff's in-court admission that the
hole was not visible to ordinary inspection. This was counsel's ob-
vious objective at the time in his effort to establish the contribu-
tory negligence of the plaintiff.

The interpretation and evaluation of all of the plaintiff's
testimony -- including this somewhat damaging, but nonfatal admission --
was the proper subject for jury resolution.

Other points suggested by the plaintiffs in their very able
briefs and oral arguments have been considered, but do not rise to
the level of the three dealt with in this opinion and are simply
found not persuasive.

Concluding then, to have taken this case away from the jury
would have defeated the purpose of jury trials; to set aside its
considered and composite judgment on such shallow grounds would be a
miscarriage of justice. The defendants have had, if not a perfect
trial, at least a fair one. The verdict of the jury should stand.
For these reasons, the motions to set it aside are overruled and the
final judgment order recently tendered is entered this date.

Jack B. Coulter, Judge

JBC:d
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RECORD NO. 830435

ASSIGNMENTS OF ERROR
The trial court erred in granting Instruction #6.
The trial court erred in refusing to strike evidence of
Mrs. Sanders and in refusing to set aside the verdict as

to APCo and enter final judgment in its favor.
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RECORD NO. 830436

ASSIGNMENTS OF ERROR
The trial court erred in refusing to grant the defendants'
Motion to Strike the plaintiff's evidence and enter summary
judgment in the defendants' favor.
The trial court erred in granting Appalachian Power Company's
cross-claim against the Patrick County-Stuart Chamber of Commerce,

Inc.
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The following Opening Statements and Closing
Statements were made bf Counsel in the Trial .of the cause in
the foregoing caption:specified on September 28, 1982, before
The Honorable Jack B. Cculter, Judge of the Circuit Court of |

the City of Roanoke, and a Jury of seven,

OPENING STATEMENT OF LAWRENCE G. WILSON, JR.!i

i

MR, WILSON: Excuse me, sir, may it please

the Court, ladies and gentlemen.of the Jury, I am

going to do one thing. I am going to move around

a little bit until I £ind a place that I a comfort

This Courtroom is not exactly the way it.is
at home and, frankly, I am gettlng a little used
to the surroundings.

Judge Coulter has done a pretty good job in
describing to you in preparation for this what we
are here to- decide.

I will go over some of the things very
briefly again to give you an idea where we expect
to go with our evidence and what we expect the
outcome will be, and then we will get on with the |
important part, and that is listening to the
Witnesses and the avidence in the Case.

As Judge Coulter has described, we are
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representing Earxline Sanders, who at the time of thi
accident back on October 8, 1980, I believe, was

42 years of age; mother of a young child, whi;h I
think she will.get to that in a little while.

Hexr husband and Mrs. Sanders, responding to
some publicity they had heard about this Crafts
Falr, Harvest Festival I believe it was called
in Stuart, decided to leave Danville and go to
Stuart on this Sunday to see the crafts.

They will describe to you approximately what
tine they gop there and what they did for the
short time that they were there, and then she will
describe to you as she was walking across the area
which the Fair was being held, and we believe that
the evidence will show that, in effect, the location
was two lots on which there had previously been
homes and, apparently, these homes had been razed
and, apparently, as Qell the property ;ttempted to
grow up and in preparation for this Crafts Fair
was probably bushhogged.

That seems to be the impression that was
given. 1In any event, Mrs. Sanders and her husband
were walking across this ground and, as she

progressed, I think they were going back to the car,
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discrepancy as to the description of the hole,

.sticking into the skin. I guess you could put it

as a matter of fact. I think they had seen what
they had come to see.

She stepped in a hole. There may be some

but in any event, we are talking about a hole.

One way to describe it, I think, is as big
as a dinner plate. One might be eighteen inches
by eight by eighteen or something of that nature,
but in any event, a hole large enough to take her
foot and leg.

She fell with some force, her leg going, I
think, almost to up to her groin into. the hole. She
will tell you that she, in her words, went into
shock.

I am not so sure she can tell you everything
that happened immediately after that, and that is
the reason we hope we can have some other witnesses
here who can pretty well describe the situation.

Her husband is.the same way; he can describe
some parts of it, but in any event, she can tell you
once she was extracted from the hole that she knew
that she had a broken leg. She could see it; not

the bone protruding from the skin, but the bone

STENOGRAPH REPORTERS
P.O. BOX 2738 ROANOKE, VIRGINIA 24010
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that way.

I will not go into great detail as to what
happened after that. She did not have a good
recovery from the broken leg. It was a serious
fracture. It will be described to you later as
having some 15 to 20 bone fragments in it.

- I think if any of us can relate to that, we
know that that is going to cause difficg;gy in
itself. The description will be that og?;ﬁree
different occasions the Doctor tried to manipulate
the bone back into place because of the closed
reduction and that was a failure.

After having done that three times, he had
to resort to surgery and, in effect, he fused her
ankle, hoping that would give her the relief that
she had not received up to that time.

We believe the evidence will be and fairly
apparent from Mrs. éanders' condition today that
that has not been a success, either; that there
was some improvement or at least the Doctor says

she got a good solid fuse, but in any event, I

believe the evidence will show you conclusively that

she has had a very unsuccessful recovery from a

very serious broken leg.
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Fortunately, it is simplified to that
standpoint, We are not talking about a lot of
other injuries. We are not talking about broken
legs and ribs and bruises and contusions as you
might get into in an automobile accident, but this
one particular injury, serious injury.

In addition, we hope that the Trial can move
fairly fast because of this situation where we are
not dealing with what you would normally get into
with an automobile accident. I believe some of you
answered that you had served on a Jury.

We are really talking about a fairly limited
factual situation. We are not talking about whether
one driver was going too fast and the other failed
to stop at a stop sign.

We are talking about a lady who was walking
across a rough piece of ground, stepped in a hole
unseen by her and broke her leg.

What we are going to have to explore is what
examination of this area had been made by the
Defendants Appalachian Power Company and the
Patrick County - Stuart Chamber of Commerce; what

duty they owe to her to investigate, to look at and

see vhat was there, what hidden defects might be
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there and discover those.

The Court will instruct you at the
appropriate time as to what duty they have to her
as Invitee on their grounds.

We trust after you have heard all the
evidence that you will bring back a verdict for
Mrs. Sanders. Thank you.

OPENING 'STATEMENT OF JAMES L. HUTTON

MR. HUTTON: If it please the Court, ladies
and gentlemen of the Jury, I will try to be brief
and maybe elaborate a little bit on what Mr., Wilson
told you.

This accident happened in Stuart, Virginia,
October 8th, 1978, a few days from today four
years ago. It might be easier if we were trying
this Case in Patrick County and Stuart so that the
Jury there would know something about the facilities
there where we are éalking about.

So, the Lawyérs today and the Witnesses are
going to have to try to paint a picture for you of
this place where Mrs. Sanders fell and what caused
her to fall and the situation aﬁ the time.

The evidence of Chamber of Commerce will

be that it has had this Harvest Festival for
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some time. This is the first year that they ever
had the crafts phase or the Crafts Festival in
relationship to the Harvest Festival.

There is a lot that goes on in Stuart,

I understand. I have never been to one of the
Harvest Festivals,

This week I believe they had several events,
and one of them was Tennessee Ernie Ford.

This Crafts Festival took place on Saturdaf,
October 7th and Sunday, October 8th on some
property adjoining the bank in Stuart, and the
property was owned by the Appalachian Power Compan<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>