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VIRGINIA: 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

LARRY K. LITTLE 

and 

DOUGLAS M. HUNT, 
PLAINTIFFS, 

vs. MOTION FOR JUDGMENT 
TO ESTABLISH BOUNDARY 
LAW NO. -----

THE LESTER GROUP, INC. 
FIN/A LESTER LUMBER COMPANY 
c/o John A. Thompson 
14 E. Liberty St. 
P. 0. Box 4991 
Martinsville, Virginia 24112 

DEFENDANT. 

COMES NOW plaintiffs, Larry K. Little and Douglas M. Hunt, by counsel, and 

move this Court for judgment against the defendant, The Lester Group, Inc., f/n/a 

Lester Lumber Company, pursuant to Va. Code 8.01-179, and in support thereof 

states as follows: 

(1). The plaintiffs are possessed in fee simple and absolute of a tract of land 

lying in Franklin County, Virginia, containing 193 acres, more or less, bounded by 

the lands of the deiendant, et als, and more fully described as follows: 

BEGINNING at an existing iron pipe located in the northern bank of a 
branch, Amos' corner in George Wallser's western line; thence, with said 
branch the following courses and distances: N. 52 degs. 15' W. 78.58 feet to 
a stake; N. 1 deg. 00' W. 66.96 feet to a stake; N. 60 degs. 13' W. 178.77 
feet to a stake; N. 3 degs. 12' E. 168.76 feet to a stake; N. 36 degs. 22' 
W. 81.13 feet to a nail in a stone pile; thence, crossing said branch with 
Amos' line, s. 55 degs. 38' 10 11 W. 465.47 feet to a stake; thence, continuing 
with Amos' line, s. 88 degs. 29' 45" W. 1452.00 feet to· a stake; thence, 
leaving Amos' line, N. 26 degs. 35' W. 1181.41 feet to a stake; thence, N. 
31 degs. 50' E. 1633.22 feet to a stake; thence, N. 56 degs. 42' 30" E. 
1320.00 feet to a stake; thence, N. 34 degs. 40' E. 693.00 feet to a stake; 
thence, s. 58 degs. 34' E. 1485.00 feet to a stake and stone at a marked 
maple in George Wallser' s western line; thence, with said Wallser' s line, S. 
17 degs. 57' 20" W. 3259.74 feet to the point and place of BEGINNING, 
containing 193.07 acres, more or less, all according to a suryey by Clotus 
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Craven, R.L.S., dated October 26, 1981, and of record in the Clerk's Office 
Circuit Court of Franklin County, Virginia, in Deed Book 370, Page 1964. 

BEING the same land conveyed to Larry K. Little and Douglas M. Hunt, 
by deed dated March, 1983, from Walter V. Roberts and Virginia s. Roberts, 
his wife, and of record in the aforesaid Clerk's Office in Deed Book 370, 
Page 1960. 

(2). The defendant is a coterminous land owner with the plaintiffs. 

(3). A dispute has arisen between plaintiffs and defendant as to the true 

location of the boundary line between the tracts of land owned by the plaintiffs 

and that of the defendant. 

(4). Plaintiffs respectively allege that the true boundary lines of the tract 

of land owned by the plaintiffs are represented in the aforementioned plat of survey 

prepared by Clotus Craven, surveyor, dated October 26th, 1981, and accordingly, 

the true boundaries between said tract of land owned by plaintiffs and the defendant 

are set out on the said plat and definitely designated thereon. The said boundary 

lines are alleged herein to be the true boundary lines between the land of plaintiffs 

and that of the defendant. 

WHEREFORE, plaintiffs, Larry K. Little and Douglas M. Hunt, by counsel, 

demand judgment against the defendant establishing the boundary lines between the 

land of plaintiffs and the land of the defendant in accordance with the plat 

hereinabove referenced. 

LARRY K. LITTLE AND 
DOUGLAS M. HUNT 

By Counsel 

fl~1tJ of 
~H~u-tc_h_e-rs"""'o""'"n,~R~h..;..od~es-&~F~ur-r_o_w-,-L~td.~ 

118 S. Main St. 
Rocky Mount, Va. 24151 

Jlfed In the Clerk's Office the ·7 "ar oe4bz'U 'i!AT~~ 
Writ Tax • S .oq Talc 
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DOUGLAS M. HUNT, 

Plaintiffs, 
ANSWER 

vs. 

THE LESTER GROUP, INC. 
F/N/A LESTER LUMBER COMPANY, 

Defendant. 

COMES NOW your Defendant, The Lester Group, Inc., by counsel, and 

files its Answer to the Motion for Judgment filed by Plaintiffs herein 

as follows: 

1. The allegation in paragraph 1 is denied. 

2. The allegation in paragraph 2 is not denied. 

3. The allegation in paragraph 3 is not denied. 

4. The allegation in paragraph 4 is denied. 

WHEREFORE your Defendant respectfully prays that 

Judgment be dismissed. 

Benjamin R. Gardner, Esq. 
GARDNER, GARDNER & BARROW, P.C. 
10 N. Bridge St. 
P. 0. Box 552 
Martinsville, VA 24114 

CDTIJ'1CA11 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

LARRY K. LITTLE 

and 

DOUGLAS M. HUNT, AMENDED MOTION FOR 
JUDGMENT 

Plaintiffs, LAW NO. 84-4-1143 

vs. 

THE LESTER LUMBER GROUP, INC. 
f/n/a Lester Lumber Company 
C/0 Benjamin R. Gardner 
Gardner, Gardner, & Barrow, P.C. 
10 N. Bridge Street 
P.O. Box 552 
Marti1'8ville, VA 24112, 

Defendant. 

COMES NOW the plaintiffs, Larry K. Little and Douglas M. Hunt, by counsel, 

and move this Court for judgment against the defendant, The Lester Lumber Group, 

Inc., f/n/a Lester Lumber Company, pursuant to Va. Code 8.01-55-153 et seq. and 

V a. Code 8.01-131 et seq. and in support thereof state as follows: 

COUNT 1 
QUIET TITLE 

VA CODE 55-153 

1. The plaintiffs are possessed in fee simple and absolute of a. tract of land 

lying in Franklin County, Virginia, containing 193 acres, more or less, and more 

fully described as follows: 

BEGINNING at an existing iron pipe located in the northern bank of a 
branch, Amos' corner in George Wallser's western line; thence, with said 
branch the following courses and distances: N. 52 degs. 15' W. 78.58 feet to 
a stake; N. 1 deg. OO' W. 66.96 feet to a stake; N. 60 degs. 13' W. 178.77 
feet to a stake; N. 3 degs. 12' E. 168.76 feet to a stake; N. 36 degs. 22' 
W. 81.13 feet to a nan in a stone pile; thence, crossing said branch with 
Amos' line, s. 55 degs. 38' 1011 W. 465.47 feet to a stake; thence, continuing 
with Amos' line, S. 88 degs. 29' 45" W. 1452.00 feet to a stake; thence, 
leaving Amos' line, N. 26 degs. 35' W. 1181.41 feet to a stake; thence, N. 
31 degs. 50' E. 1633.22 feet to a stake; thence, N. 56 degs. 42' 30" E. 
1320.00 feet to a stake; thence, N. 34 degs. 40' E. 693.00 feet to a stake; 

4 



~er-a~ 
~9U.od.& 
:J~~ 
118~Ji~ 

lt...&,c:m-.... "..,....... ~·151 

thence, S. 58 degs. 34' E. 1485.00 feet to a stake and stone at a marked 
maple in George Wallser's western line; thence, with said Wallser's line, S. 
17 degs. 57' 20" W. 3259.74 feet to the point and place of BEGINNING, 
containing 193.0'1 acres, more or lerss, all according to a survey by Clotus 
Craven, R.L.S., dated October 26, 1981, and of record in the Clerk's Office 
Circuit Court of Franklin County, Virginia, in Deed Book 370, Page 1964. 

2. The above described property is the same land conveyed to Larry K. 

Little and Douglas M. Hunt by Deed dated March, 1983, from Walter V. Roberts 

and Virginia S. Roberts, his wife, and of record in the Clerk's Office of the Circuit 

Court of Franklin County in Deed Book 370, Page 1960. 

3. Your plaintiffs have been advised that The Lester Lumber Group, Inc. 

also claims fee simple ownership in said property as a result of a Deed from Clyde 

H. Perdue (Special Commissioner) to Lester Lumber Company, Inc. dated February 

28, 1945, and recorded in the aforesaid Clerk's Office in Deed Book 104, Page 319. 

4. Your plaintiffs allege that the Deed to Lester Lumber Company, Inc. is 

a cloud on their title and ask the Court to annul the force and effect of the Deed 

to Lester Lumber Company, Inc. 

COUNT 2 
EJBcrMBNT 

VA CODE 8.01-131 

The plaintiffs hereby adopt and reallege as if set forth verbatim herein the 

allegations contained in paragraphs 1-4 of Count 1 of this A mended Motion for 

Judgment. 

5. Your plaintiffs have been advised that The Lester Lumber Group, Inc. 

claims title to the property described in Deed Book 3'10, Page 1960. 

6. Your plaintiffs allege that they were previously possessed of the property 

described in Deed Book 370, Page 1960 and that subsequent to their possession, The 

Lester Lumber Group, Inc. has claimed title to said property. 

7. Your plaintiffs claim ownership of the 193 acres previously described in 

fee simple and absolute. 

5 
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WHEREFORE, your plaintiffs, Larry K. Little and Douglas M. Hunt, by counsel, 

request thfs Court to quiet tiUe in your plaintiffs and to determine that Larry K. 

Little and Douglas M. Hunt are the fee simple owners of the property described in 

Deed Book 370, Page 1960. 

LARRY ~ ~TLE Md 
DOUGLAS M. HUNT 

By counsel 

CERTIFICATE OF M.An.ING 

I, David A. Furrow, counsel of record for the plaintiffs, do hereby certify that 
I have maned a true and correct copy of the foregoing Amended Motion for Judgment 
to Benjamin R. Gardner, Gardner, Gardner, & Barrow, 10 N. Bridge Street, 
Martimvjll~, VA 24112, counsel of record for the defendant, this the~ day of 
~~ , 1985. ;7 
' 4~ 

/ J~Aa/ 
David A. Furrow 



VIRGINIA: IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

LARRY K. LITTLE, 

and 

DOUGLAS M. HUNT, 

Plaintiffs, 

vs. 

THE LESTER GROUP, INC. 
F/N/A LESTER LUMBER COMPANY, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ANSWER TO AMENDED 
MOTION FOR JUDGMENT 

LAW NO. 84-4-1143 

i 
COMES NOW your Defendant, The Lester Group, Inc., by counsel, and I 

I 
files its Answer to the Amended Motion for Judgment filed by Plaintiffs! 

herein as follows: 

1. The allegation in paragraph 1 is denied. 

2. The allegation in paragraph 2 is -denied. 

3. The allegation in paragraph 3 is not denied. 

4. The allegation in paragraph 4 is denied. 

5. The CJ.llegation in paragraph 5 is not denied. 

6. The allegation in paragraph 6 is denied. 

7. The allegation in paragrah 7 is denied. 

WHEREFORE your Defendant respectfully 

Judgment be dismissed. 

Benjamin R. Gardner, Esq. 
GARDNER, GARDNER & BARROW, P.C. 
10 N. Bridge St. 
P. 0. Box 552 
Martinsville, VA 24114 
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V I R G I N ·I A: 

IN THE CIRCUIT COURT 

FOR THE COUNTY OF FRANKLIN 

- - - - - - ~ - - - - - - - - - -
LARRY K. LITTLE 

and DOUGLAS M. HUNT, 

Plaintiffs 

-vs-

HE LESTER GROUP, INCORPORATED, 
F/N/A LESTER LUMBER COMPANY, 

Defendant 

- - - - - - - - - - - - - - -

. . 

. . 

. . 

. . 

HEARD BEFORE: 

CASE NO.: 84-4-1143 

SEPTEMBER 16, 1986 
9:30 A.M. 

THE HONORABLE B. A. DAVIS, III 

JANICE F. HAMBRICK 
459 NELLIE CIRCLE 

SALEM, VIRGINIA 24153 
(703) 380-3565 
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APPEARANCES: 

RALPH B. RHODES, ESQ. 
Rocky Mount, Virginia 

Counsel qn behalf of the Plaintiffs 

PHILIP G. GARDNER, ESQ. 
5 Martinsville, Virginia 

6 Counsel on behalf of the Defendant 

7 I N D E X 

8 WITNESS DIRECT CROSS REDIRECT 

9 FOR THE PLAINTIFF: 

10 Larry K. Little 8 13 19 

11 FOR THE DEFENDANT: 

12 Kenneth O'Brien Scruggs 22 30 35 

13 RECALLED: 

14 Larry K. Little 42 

15 
E X H I B I T S 

16 
EXHIBIT NUMBER DES.CR I PT I ON 

17 
For the Plaintiff: 

18 One Deed 
Two Map 

19 Three Insurance Policy 
Four Chancery Suit 

20 Five Pages from Grantor and 
Grantee Books 

21 
For the Defendant: 

22 One Letter from Mr. Williams 
to Mr. Rhodes 

23 Two Deed dated November 28, 
Three Map 

24 Four Map 
Five Overlay 

25 
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RECROSS 

40 

PAGE 
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11 
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21 
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36 
38 
38 
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The following cause came on to be heard on this 

the 16th day of September, 1986 before the Honorable B. A. 

Davis, III, sitting in Rocky Mount, Virginia when the 

following Proceedings were had: 

THE HONORABLE B. A. DAVIS, III: Are you gentle­

men ready? 

MR. RHODES: Yes, we are, Your Honor. 

MR. GARDNER: Yes, sir. 

THE COURT: Are there any witnesses you want to call 

and separate? 

MR. RHODES: There are none other than the parties. 

THE COURT: Mr. Rhodes, I believe you instigated 

this proceeding? 

MR. RHODES: Yes, sir. Your Honor, Mr. Gardner 

and I have agreed on a few things here and I would like 

to give them to the Court .first so that the Court will 

have an understanding of what is going on. 

THE COURT: What little I know about it is what 

you gentlemen told me; that is that you can go either 

way and come up with a good title. 

MR. RHODES: Judge, here is the chain of title 

for the Plaintiffs, Larry K. Little and Douglas M. Hunt, 

and also for the Defendant Lester. 

Your Honor, here is a diagram that I think we are 

10 
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both going to be referring to and if the Court will 

mark Lester on this side and Little and Hunt on this 

4 

side (indicating). This shows the two chains of title 

and where they joined. 

THE COURT: Okay. 

MR. RHODES: That diagram follows the two chains 

of title and we will be talking about it. We put the 

dates and the information on there as best we could, but 

I think that will help the Court understand what we are 

doing. 

If it please the Court, I would like to make a 

short opening statement. Judge, I represent Larry K. 

Little and Douglas M. Hunt who purchased 191 acres of 

land on Turkeycock Mountain on March 17, 1983 from 

Mr. and Mrs. Roberts. 

As you can see from the chain there, their chain 

goes back to a land grant to the Commonwealth of Virginia 

to James Grant dated June 13, 1955 which was not recorded 

until March 12, 1957. The 191-acre tract in their chain 

hasn't changed; it has been 191 acres. It has been 

surveyed and I am going to introduce the map. I don't 

think we have any problem with that. 

Mr. Gardner is representing Lester Lumber and he has 

the other side of the chain which shows the various 

transactions there. Lester Lumber obtained a deed to 

1.:1 
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the property in February of 1945 which was the 191-acre 

2 tract amongst other land. He has a map of it. 

3 If the Court sees the diagram I don't think there is 

4 going to be any other evidence, other than what is 

5 basically on that diagram. There are various maps that 

6 may help the Court see the land that we are talking 

7 about. 

8 I think what the question is going to boil down to 

9 is a matter of law, and I think the Court will have to 

10 determine it based on the law. I don't think there will 

11 be any dispute in· the facts. 

12 THE COURT: Mr. Gardner? 

13 MR. GARDNER: If Your Honor please, I wanted to 

14 mention what I think some of the issues will be and it 

15 may be helpful as the evidence unfolds. 

16 One of the issues in this case will be, as between 

17 the two chains of title, whether there were any mistakes 

18 in the recording of the documents. It will appear that 

19 at one point in one of the chains there was a failure to 

20 completely index a transaction; this was back in about 

21 1878. 

22 Mr. Rhodes and I may disagree on the law as to 

23 whether there is a difference between a transaction being 

24 improperly indexed and a transaction not being completely 

25 indexed. When we get to that point in the evidence I 

l 
J 
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would ask the Court to be on the lookout for what both of 

us will be introducing to show that back in about 1878 

there was a creditor's suit against this Grant. You will 

hear the name James Grant throughout this case. 

James Grant was the person who owed the money and 

whose land was taken and sold. Grant's name did not 

appear in the Grantor or the Grantee index, but the names 

of the creditors did, and some question will be in the 

case as to whether that is important or whether it makes 

any difference or not. 

Another question in the case will be where the 

Treasurer's Office records show that taxes have been paid 

on the tract and they.have not been paid on the same 

tract. Does that affect the title that is conveyed 

through a tax sale? 

Mr. Rhodes' clients claim their title through a tax 

sale. The evidence will be that the Commissioner's 

finding in about 1960 that the taxes hadn't been paid is 

correct and is also incorrect because the evidence will 

also be at the same time that Lester, my clients, had 

paid the taxes on the property. The evidence will be 

clear that that happened. One of the questions in the 

case will be: Does that make any difference; is that 

important and is that a significant fact in the case? 

Another issue that we will putting evidence on 

13 
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concerns notice to the parties of each other's claims. A 

legal question will exist as to whether that makes any 

difference, ~hether it is important or not, and does it 

adversely affect either of the parties. 

There will be evidence that at one point the com-

peting interests did indeed finally become aware of each 

other's claim. I say they "became aware"~ in fact, Your 

Honor, I don't mean legally. A question that the Court 

will have to decide is when legally did one claim have 

notice of the other, but at one point Mr. Rhodes and I 

agree - and it will be almost on a date certain that we 

will agree - that the parties became aware of each 

other's claim to the same proper~y. One of the questions 

in the case will be: Does that make any difference? 

I have not attempted to say in this statement, Your 

Honor, what my position is. on any of these issues or what 

I think the law is on it. I simply wanted to alert the 

Court from the beginning about these three issues and I 

think they will be issues the Court will have to make 

rulings of law on. At the appropriate time, of course, 

we will present what our position is on the law. Thank 

you. 

THE COURT: Thank you, Mr. Gardner. 
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l LARRY K. LITTLE 

2 was called as a witness and, after having first been duly 

3 sworn, was examined and testified as follows: 

4 

5 DIRECT EXAMINATION 

6 

7 BY MR. RHODES: 

8 Q Your name is Larry K. Little? 

9 A Correct. 

10 Q Where are you from? 

11 A Randolph County, North Carolina. 

12 Q Mr. Little, I believe you and Mr. Hunt purchased a 

13 tract of land consisting of 191 acres here in Franklin County 

14 on Turkeycock Mountain; is that correct? 

15 A That is correct. 

16 Q I am going to show yo~ a deed and ask you if this 

17 is a copy of the deed of the land that you purchased? 

18 A It is. 

19 THE COURT: There is no question about that, is 

20 there, Mr. Gardner? 

21 MR. GARDNER: No question, Your Honor; that is 

22 the deed. 

23 

24 BY MR. RHODES: 

25 Q It was purchased in March of 1983; is that correct? 

.~ 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

l 

LITTLE - DIRECT 9 

A· That is correct. 

Q Tell the Court how you and Mr. Hunt came to purchase 

this land. 

A I was confronted by Ken McDowell who was acting as 

agent for Mr. Walter Roberts. With myself being in the land 

and timber business, naturally I was interested in tracts of 

land and he suggested that he had a good buy in Virginia. 

Q Did you and Mr. Hunt come up and look at the land? 

A We did. 

Q Did you go on the land? 

A We came up with Mr. McDowell and we walked over the 

land and we made an offer. 

Q What did you find on the land? 

A It had pretty good timber on it, mountainous, 

state access road going across the top, a recent survey and 

everything looked to be in order. 

Q Did you find any occupation or possession of the 

land? was there any evidence that the land was possessed or 

occupied? 

A Oh, no. 

Q Any signs? 

A No. 

Q You mentioned a minute ago that there was a survey 

of it. Did you have it surveyed when you purchased it? 

A . Mr. Roberts had surveyed it some months before that; 

16 
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LITTLE - DIRECT 10 

it may·have been close to a year before we purchased it. 

2 Q Is this the same survey that you all had made; 

3 the same surveyor (indicating)? 

4 A By Mr. Clovis craven of Ashboro; yes. 

5 Q Is that the map? 

6 A That is it. 

7 THE COURT: You had the survey available when you 

8 bought it? 

9 THE WITNESS: It was surveyed when we bought it. 

10 He had it surveyed. 

11 THE COURT: Was there a survey prior to the time 

12 that you bought it that you are aware of? 

13 

14 

15 

THE WITNESS: Yes, sir, just recent~y. The lines 

were marked and painted. 

THE COURT: Did Roberts have a survey when you came 

16 to see it to buy it? 

17 

18 

19 

20 

THE WITNESS: Yes, sir. 

THE COURT: And then you had it surveyed again? 

THE WITNESS: No, no; we had it updated. 

21 BY MR. RHODES: 

22 Q Mr. Little, the surveyor updated that and put your 

23 names on it, but I think what·the Court is asking is: When you 

24 came to see the land did you have a copy of the survey and all 

25 when you looked over the land? 
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and 

A· Oh, yes; we had this (indicating). 

Q You had that (indicating)? 

A Yes, in Mr. Walter Roberts' name. 

Q Then when you bought it you had the survey updated 

put your names on it? 

A That's right. 

Q This was recorded in the Clerk's Office also? 

A That is correct. 

MR. RHODES: We will mark the Deed Plaintiff's 

Exhibit One and the map as Plaintiff's Exhibit Two. 

(Thereupon, the Deed was marked 

and entered into evidence as Plaintiff's Exhibit 

Number One; the map was marked and entered into 

evidence as Plaintiff's Exhibit Number Two.) 

MR. RHODES: Judge, the map was recorded on 

March 21, 1983, the same time as the deed. 

BY MR. RHODES: 

Q Mr. Little, I believe at the time you purchased 

the land you had the title examined and purchased title 

insurance? 

A That is correct. 

Q I believe you sent me a copy of the facing sheet 

of the title policy; is that correct? 

A That is it (indicating). 

18 
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l Is a copy of the policy, the facing sheet of it, 

2 f~om Lawye~'s Title Insu~ance Company? 

3 A Yes, si~. 

4 MR. RHODES: We would ma~k that as Plaintiff's 

5 Exhibit Three. 

6 (The~eupon, the copy of the 

7 title policy was ma~ked and ente~ed into evidence as 

8 Plaintiff's Exhibit Numbe~ Th~ee.) 

9 

10 BY MR. RHODES: 

11 0 Now, M~. Little, at the time you went on the land 

12 did you have notice o~ knowledge conce~ning anyone else, 

13 any owne~ship or anything? 

14 A No, sir. 

15 0 When was the fi~st time that you knew that there 

16 was any claim on this land other than what you all had? 

17 A It was some months later as we would approach 

18 various ones to sell it. There seemed to be a lack of 

19 interest from certain individuals. Really, what clinched it, 

20 ·I contracted to sell it to Mr. Randy Bridges of Statesville. 

21 As a matter of fact, he paid me a deposit. 

22 I am not sure about this, but I think he came to 

23 Lester Group to sell the timber or whatever. I am not sure, 

24 but, anyhow, he called me back and said he found out that 

25 somebody else was claiming the land. I said, "Well, you know, 

19 
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that is an interesting situation." From that we notified the 

2 title insurance company. 

3 Q I believe you notified me? 

4 A That is correct. 

5 Q You had ~his action instituted to determine the 

6 title to it? 

7 A That is correct. 

8 MR. RHODES: Answer Mr. Gardner's questions. 

9 

10 CROSS EXAMINATION 

11 

12 BY MR. GARDNER: 

13 Q Mr. Little, had you had any discussions with 

14 Mr. Walter Roberts personally about the property? 

15 A Not really, no; nothing other than buy and sell, 

16 seller atmosphere. 

17 Q Did Mr. Roberts tell you anything about what 

18 happened at the auction when he bought the property? 

19 A No, sir. 

20 Q He never said a word to you about it? 

21 A No. 

22 Q The deed that you got from Mr. Roberts, was that 

23 a General Warranty Deed? 

24 A Yes, sir. 

25 Q Who did you engage to examine the title for you? 

20 
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Mr. Dusty Rhodes. 

2 Q In the course of that representation - and before 

3 you answer this question give Mr. Rhodes a chance to object if 

4 he has an objection - in the course of your having Mr. Rhodes 

5 examine the title for you did he say anything to you about 

6 what had happened at the auction when the property was pur-

7 chased by Mr. Walter Roberts? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No. 

Q Did anybody, including Mr. Rhodes, ever tell you 

that a claim had been made on this property by Lester back 

when this property was in an auction sale before Mr. Roberts 

bought it? 

A Oh, no; I wouldn't have considered buying it had I 

known I would have had this hassle, so to speak. 

Q I had assumed as much but I wanted to ask you to 

make sure. You never knew anyt~ing and were never told any­

thing by anybody that you might be getting something less than 

full free and clear title? 

A Correct. 

Q Who did you buy the property with; who was your 

partner? 

A Douglas M. Hunt. 

Q Did Mr. Hunt have any role or did he play any part 

in the negotiations or the purchase? 

A Oh, yes, we were together. 

21 
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o· Were you together when 

A Actually, the deal was 

to Mr. Roberts through his agent, 

Q I take it that McDowell 

15 

you talked to Mr. Roberts? 

confirmed before we spoke 

Mr. McDowell. 

likewise did not tell you 

5 anything about a potential problem with the title to the 

6 tract? 

7 

8 

9 

10 

11 

it. 

A 

Q 

A 

Q 

No; 

Did 

No; 

Did 

as a matter of fact, I don't think he knew. 

Mr. Roberts tell you where he got the property? 

later on after we had the property he mentioned 

Mr. McDowell or Mr. Roberts tell you that they 

12 had bought it at auction? 

13 A No, sir. Let me correct that - not until after the 

14 litigation and I went back and in discussion this surfaced. 

15 Q Did Mr. McDowell or Mr. Roberts tell you whether 

16 they had had the title examined or not? 

17 

18 

19 

it? 

MR. RHODES: Was this before or after they purchased 

20 BY MR. GARDNER: 

21 

22 

Q 

A 

Before the purchase. 

Yes, he did in this sense: As I would naturally 

23 have a title exam made, I said, "Who would be a good Lawyer," 

24 and he suggested Hutcherson and Rhodes since they had searched 

25 hi s t it 1 e • 
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l was Mr. Hunt with you at all of the times and places 

2 you have testified about so far? Were you together when you 

3 looked at the property and talked to Mr. McDowell? 

4 A Yes, sir. 

5 Q To your knowledge, were there any times before you 

6 bought the property that Mr. Hunt talked with Mr. Roberts or 

7 Mr. McDowell and you weren't present? 

8 A Not to my knowledge. 

9 Q When you went out to look at the property did you 

10 see any signs anywhere on the property? 

11 A No, sir. 

12 Q Did you see any evidence on trees that there had 

13 been signs on the property? 

14 A No, sir, I don't recall any. 

15 Q Did you see any marks or blazes on trees? 

16 A The survey was evident. 

17 Q When you say "the survey was evident," tell the 

18 Judge what you mean by that. 

19 A I mean there was no problem; we went·back later and 

20 painted the lines, repainted the lines. 

21 Q After you bought the property? 

22 A After we bought the property and there was no 

23 problem; it was a very good survey. 

24 THE COURT: Were the trees blazed; is that what 

25 you mean? 

23 
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THE WITNESS: Yes, and painted, lightly painted. 

2 

3 BY MR. GARDNER: 

4 Q Before you bought the property? 

5 A Yes, sir. 

6 Q Tell the Judge what color those blazes were, if you 

7 remember. 

8 A I know we painted blue; I just cannot honestly say. 

9 It wasn't blue; I can testify to that. 

10 Q Did Mr. McDowell, when you looked at the property or 

11 at anytime, or did Mr. Roberts when you discussed the property 

12 before the sale - - I am asking you whether Mr. McDowell or 

13 Mr. Roberts at anytime before the sale made any representation 

14 to you or statement to you about who owned the land around 

15 you; that is, around him, the property you were going to buy? 

16 A There was a question as to how we would get the 

17 timber out. In the process of the negotiations he paid 

18 Mr. Danny Walker, the adjoining land owner to the road, $500 

19 for the easement to come out with the timber and drew up a 

2o .contract on a legal pad like that (indicating). 

21 Q In the course of your dealings with the property 

22 after you got the property did you contact the Lester Group or 

23 Lester Lumber Company about them buying the timber? 

24 A Yes. 

25 Q What happened as a result of that contact? 

24 
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A" We went in to the business and talked to 

2 Mr. Scruggs and immediately when we tried to sell it he - - -

3 You know, sell a man his own chickens doesn't work too well; 

4 that is the way he took it, so that closed the deal right 

5 there, so to speak. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q After you had bought the property before you talked 

to Mr. Scruggs had you gotten any direct communication that 

somebody else claimed your land? Was that the first time you 

knew? 

A I think maybe we had - I don't know whether I should 

say this or not, but there were certain innuendos, statements 

made by the neighbors down there that, "Lester Group claims 

everything that adjoins them." 

THE COURT: That adjoins you? 

THE WITNESS: Sir? 

THE COURT: What did you say? 

THE WITNESS: You know, somebody would say, "This 

tract is in litigation," you know; "The Lester Group is 

claiming it," maybe a prospective buyer, and then they 

would say, "but fhen they claim everything that adjoins 

them." That was a common reference that was made to us 

by local saw millers, et cetera. 

24 BY MR. GARDNER: 

25 Q How much land did you think you were getting? 

25 
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A· 191 acres; I am sorry, 193 poirit something. I 

2 believe the recent survey by Clovis Craven reveals 193. 

3 MR. GARDNER: Thank you, sir; that is all. 

4 

5 REDIRECT EXAMINATION 

6 

7 BY MR. RHODES: 

8 Q Mr. Little, Mr. Gardner asked you a few minutes 

19 

9 ago about the blazes being on the trees down there and you 

10 said that you painted yours blue at the time you purchased it. 

11 When you first went down there with the map and all 

12 did the blazes on the trees follow your lines there the way 

13 the map called for? 

14 A The blazes that Clovis Craven - - - the recent 

15 blazes, yes. 

16 Q Were there any old bl~zes on there that you saw? 

17 A Not to my knowledge. 

18 Q What you found when you went there were recent 

19 blazes and it followed your map? 

20 A Oh, it was the paint that Clovis had put on it, yes; 

21 I believe it was red. I am not positive about that. 

22 Q There weren't any old blazes there? That is what 

23 I was getting at. 

24 A Not to my knowledge. 

25 MR. RHODES: Those are all the questions I have. 
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23 

24 

25 
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THE COURT: Thank you, Mr. Little. 

(Thereupon, the witness was excused.) 

20 

MR. RHODES: Your Honor, I have two Exhibits to 

introduce; one is a Chancery Suit, Franklin County versus 

James Grant, which was filed back in the 1960's with the 

orders and all. The case has been copied and we would 

introduce that as Plaintiff's Exhibit Four. 

The other, Your Honor, is just a copy of the 

Grantee and Grantor book going back to the map that we 

talked about in 1878. Mr. Gardner told you about a 

mix-up or an incorrect indexing by the Clerk. I have 

a copy of what the Grantor page shows and the Grantee 

page which we will introduce as Plaintiff's Exhibit 

Five. 

THE COURT: There is no question about that, is 

there? 

MR. GARDNER: No, sir. 

MR. RHODES: But I would like to show it to the 

Court. Your Honor, the first page is the Grantor page 

and the Court can see that is listed from Powell to 

Mitchell and Cable. 

THE COURT: Powell was the Commissioner; right? 

MR. RHODES: Powell was the Commissioner. 

THE COURT: Mr. Grant's name does not appear? 

27 
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21 

MR. RHODES: No, sir; that is what we are talking 

2 about. The other is in the Grantee book, Your Honor. At 

3 the same time it was listing for Mr. Mitchell there it 

4 shows that it was from Powell, Commissioner; that is 

5 what is indexed in the Grantee book. 

6 The other one is in the Grantor book and shows the 

7 two prior deeds back before Powell where the chain is 

8 joined. 

9 (Thereupon, the Cha~cery Suit 

10 was marked and entered into evidence as Plaintiff's 

11 Exhibit Number Four; the copy of pages from Grantor 

12 and Grantee Books were marked and entered into 

13 evidence as Plaintiff's Exhibit Number Five.) 

14 

15 MR. RHODES: That is the Plaintiff's case, Your 

16 Honor. 

17 THE COURT: That is the Plaintiff's case, 

18 Mr. Gardner. 

19 

20 KENNETH O'BRIEN SCRUGGS 

21 was called as a witne~s and, after having first been duly 

22 sworn, was examined and testified as follows: 

23 

24 

25 

28 
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DIRECT EXAMINATION 

2 

3 BY MR. GARDNER: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

a 

A 

a 

A 

a 

A 

a 
A 

a 
A 

a 
15 Group? 

16 A 

Tell the Judge your name, please. 

Kenneth O'Brien Scruggs. 

Where do you live? 

Route 6, Danville. 

Who is your employer? 

The Lester Group. 

How long have you been with the company? 

Eight and a-half years. 

What is your position and title? 

Forest Lands Manager. 

What does the Forest Lands Manager do at Lester 

I am in charge of all of the activities on our 

22 

17 forest lands; also our contract logging operations I am in 

18 charge of. 

19 a Who is in charge of keeping track of the property 

20 the company owns? 

21 A I am. 

22 a Mr. Scruggs, is the Lester Group a successor to 

23 Lester Lumber Company? 

24 A Yes, sir • · 

25 a Mr. Scruggs, who is the official records custodian 
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or has ·custody of and access to the records of Lester Lumber 

2 Company, now the Lester Group, relating to property matters? 

3 A I take care of all of the forest lands. 

4 

5 

6 

Q 

A 

Q 

Is there a file on this tract? 

Yes. 

Was that file kept in the ordinary course of the 

7 business of Lester Lumber Company, now the Lester Group? 

8 A Yes. 

9 Q Have you checked that file for relevant entries or 

10 communications or correspondence concerning this tract? 

11 A That is correct. 

12 Q I hand you a letter from Ebb H. Williams, III to 

13 Mr. Ralph B. Rhodes and ask you if you can identify that 

14 letter. Where did you find the letter? 

15 A I found this letter in our permanent files for this 

16 particular tract. 

17 MR. GARDNER: Your Honor, I have an agreement with 

18 Mr. Rhodes as to the admissibility of this letter. 

19 THE COURT: I assume you have seen it? 

20 MR. RHODES: Yes, sir. 

21 MR. GARDNER: We would offer this as the Defendant's 

22 first Exhibit. 

23 

24 

25 

(Thereupon, the aforementioned 

letter from Mr. Williams to Mr. Rhodes was marked 

and entered into evidence as Defendant's Exhibit 
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Number One.) 

2 

3 MR. GARDNER: Your Honor, rather than have the 

4 witness to read it I would ask the Court to read it 

5 before I proceed. 

6 THE COURT: All right. 

7 

8 BY MR. GARDNER: 

9 Q Mr. Scruggs, do you know Mr. George Ray? 

10 A That is correct. 

11 Q Tell the Judge what Mr. Ray's title was back in 

12 1970. 

13 A Forest Lands Manager. 

14 Q For who? 

15 A Lester Lumber Company. 

16 Q You know, of course, that Mr. Little and Mr. Hunt 

17 claim their title from Mr. Roberts who got the title in 1970 

18 at an auction; are you aware of that? 

19 A Yes. 

20 Q Do you know whether Mr. Ray attended the auction at 

21 which Mr. Roberts bought the property up here in Franklin 

22 County? 

23 A Yes, he did attend the auction. 

24 MR. GARDNER: Your Honor, I have an agreement with 

25 Mr. Rhodes as to the admissibility of the answer to the 
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next question. 

2 THE COURT: All right. 

3 

4 BY MR. GARDNER: 

5 Q Would you please tell the Judge what Mr. Ray did at 

6 the auction? 

7 A During the course of the auction before they sold 

8 this parcel in question Mr. Ray stood up, raised his hand, and 

9 said that "Lester Lumber Company does claim title to this 

10 piece of land." 

11 Q It was thereafter that Counsel for Lester Lumber 

12 Company wrote Mr. Rhodes about the property; is that correct? 

; 13 A Yes, sir. 
I 

i 
..J 14 MR. GARDNER: Your Honor, I would like to intro-

15 duce the deed from Clyde Perdue, Special Commissioner, 

16 dated 28 November 1945 to Lester Lumber Company. 

17 Mr. Rhodes, of course, has seen this. 

18 THE COURT: Do you have any objection, Mr. Rhodes? 

19 MR. RHODES: No, sir. 

20 (Thereupon, the aforementioned 

21 Deed dated November 28, 1945 was marked and entered 

22 into evidence as Defendant's Exhibit Number Two.) 

23 

24 BY MR. GARDNER: 

25 Q Mr. Scruggs, have you checked the records of Lester 

I 
J 
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~ Lumber·company and the records of the treasurer of Franklin 

2 County to determine who paid taxes, if anybody did, on the 

3 property acquired .by Lester Lumber Company in the deed I just 

4 gave the Judge? 

5 A Yes, sir. 

6 Q Do you need your notes? 

7 A Yes. 

8 Q Tell the Judge where you checked these records. 

9 A I came in and went to the Commissioner of Revenue's 

10 Office and asked them about looking up this information to 

11 check to see who had paid the taxes all of these years. 

12 Q Did you get the assistance of the clerk? 

I 
13 A Yes; the clerk assisted me to the land books in the 

_ _j 
14 Clerk's Office. 

15 Q Mr. Scruggs, I ask you to look at Defendant's 

16 Exhibit Number Two. It is the deed from Mr. Perdue, the 

17 Conunissioner, to Lester Lumber Company. How many tracts of 

18 land were covered in this deed? 

19 A Three tracts. 

20 Q Is one of the tracts the tract in question in this 

21 case? 

22 A That is correct; Tract Number Two. 

23 Q It is described as how many acres? 

24 A 191 acres. 

25 Q You say there are three tracts? 
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A· That is correct. 

Q 

A 

What is the total acreage of the three tracts? 

464 acres. 

27 

4 Q How do the records in the Office of the Treasurer 

5 carry this land? 

6 A From 1946 until 1973, up through 1973 it was carried 

7 as 464 acres. 

8 Q Is that the total of the acreage on the three tracts 

9 of the deed the Court has seen? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

That is correct. 

Were the taxes paid? 

Yes, sir. 

Who paid the taxes? 

Lester Lumber Company. 

How much were they? 

The total taxes? 

Per year. 

It varied anywhere from $10.67 in 1946 to - - - Do 

19 you want me to go to 1973? 

20 Q From 1946 until 1973; I want you to tell the Judge 

21 how the tract was identified and carried in the Clerk's 

22 Office. 

23 A It was identified as 464 acres and we paid the 

24 taxes on it every year and the taxes ranged from $10.67 in 

25 1946 all the way up to 1973 when we paid $478.35. 
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Did there come a time, Mr. Scruggs, when the Clerk 

2 started showing it as a separate tract of 191 acres? 

3 A No. 

4 Q What happened in 1973? 

5 A In 1973 it was still recorded as 464 acres, but in 

6 1974 then they showed that tract plus another tract adjoining 

7 it; they combined it as 937.75 acres. 

8 Q Who paid the taxes on the 191-acre tract starting 

9 that year? 

10 A Lester Lumber Company. 

11 Q Did Lester Lumber Company pay the taxes on the 

12 property every year thereafter? 

13 A Yes, sir. 

~ J 14 Q Have the taxes been paid every year by Lester Lumber 

15 Company since 1946? 

16 A Yes, sir. 

17 MR. GARDNER: Your Honor, these documents in the 

18 chain of title should all be introduced. Rather than 

19 wait un ti 1 the Defendant puts on its case if I could 

20 go ahead and proceed with that now. 

21 THE COURT: Sure. 

22 MR. RHODES: Are those the same deeds that I have 

13 already given the Court? 

24 MR. GARDNER: Did you give him the deeds in both 

25 chains? 
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MR. RHODES: Yes. 

2 ·MR. GARDNER: I am sorry, Your Honor; I won't need 

3 to introduce those. 

4 THE COURT: I have one chain of Lester and then a 

5 chain of Mr. Little and Mr. Hunt. 

6 MR. GARDNER: You have them both? 

7 THE COURT: Yes, sir. 

8 

9 BY MR. GARDNER: 

10 Q Mr. Scruggs, are you familiar with the property 

11 in question? 

12 A Yes, sir. 

13 Q Have you been out to the property? 

14 A Yes, sir. 

15 Q Tell the Judge what, if anything, Lester Lumber 

16 Company has done with the property since 1946? 

17 A To my knowledge, since 1946 I don't know whether 

18 we have cut any timber; I don't have any record of that. 

19 Q There is no record showing timber has been cut? 

20 A No, I don't have any record of that. The only 

21 other thing that we have done we would try to ride on it 

22 once a year to inspect it and we did paint the boundary 

23 1 ines. 

24 Q Do you know when that was done? 

25 A About two years ago if I am not mistaken. 
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o· Do you know whether or not they had ever been 

2 painted before that time? 

3 A Not this particular tract, to my knowledge. It had 

4 been surveyed and the monuments put in. It had been posted. 

5 MR. GARDNER: Answer for Mr. Rhodes. 

6 

7 CROSS EXAMINATION 

8 

9 BY MR. RHODES: 

10 Q 

11 A 

12 Q 

13 A 

14 

Kenneth, when did you first go to work at Lester? 

April of 1978. 

April of 1978? 

Yes, sir. 

THE COURT: Let me ask him a question. You said 

15 you marked the boundaries two years ago? 

16 THE WITNESS: Yes, sir. 

17 THE COURT: Did you see the blazings or the markings 

18 that Mr. Little testified to? 

19 THE WITNESS: Yes, sir. 

20 THE COURT: The same trees? What did you do; paint 

21 over it or mark it separate on the same trees or what? 

22 THE WITNESS: My painter went and I think they 

23 painted over those particular trees. 

24 THE COURT: But it was the same boundary line? 

25 THE WITNESS: On some we had common boundary lines 
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on certain sections and, where we did, paint was applied 

2 over it. 

3 THE COU~T: Go ahead, Mr. Rhodes. 

4 

5 BY MR. RHODES: 

6 Q What you are telling the Court, Mr. Scruggs, is 

·7 that you had a lot of other lines and actually those lines 

8 weren't all contiguous with the Little property? 

9 A That is correct. 

10 Q Where you did have common boundary lines then you 

11 saw their painting and blazes? 

12 A Right. 

13 Q Mr. Scruggs, you went to work in April of 1978 with 

14 Lester and you don't know what took place as far as Lester and 

15 anybody else concerning the land, other than what you found in 

16 the records there at Lester? 

17 A What I found in the records and when I talked to 

18 Mr. Ray; that is what I know. 

19 Q You don't know and the records don't reflect whether 

20 ·a title examination was made when Lester purchased the 

21 property? 

22 A No, sir, I do not know that. 

23 Q You testified a few minutes ago that Mr. Ray made 

24 a statement in 1974 at the auction of the property? 

25 A 1970. 

l 
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In 1970 at the auction of the property, and also 

2 there was a letter that was written which is Exhibit Number 

3 one. What was the date of that letter? 

4 THE COURT: October 28, 1970. 

5 

6 BY MR. RHODES: 

7 Q You don't know whether a title examination was 

a made by Lester Lumber at that time or not, do you? 

9 

10 

A 

Q 

No, sir, I do not. 

Nothing in the records reflect that a title examina-

11 tion was made? 

12 

13 

A 

Q 

No, sir. 

You all have never cut the timber on the land or 

14 never used the land, have you? 

15 A To my knowledge the company has never cut it; that 

16 is to my knowledge. As far as ~se, basically just walking 

17 over it and hunting it. 

18 

19 

20 

Q 

A 

Q 

Basically, it was growing timber? 

Yes, sir. 

From the records of Lester Lumber going back to 

21 1970 when the letter was written to me from Ebb Williams, 

22 there is nothing in the record showing that Lester took any 

23 legal action, filed any liens or filed anything in the Court-

24 house or anything? 

25 A There is no record in my files. 

39 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

l 

SCRUGGS - CROSS 33 

Q· There is no indication of anything being done at 

that time? 

A The only thing that was done is property lines were 

posted with metal signs. 

Q At that time? 

A Yes, sir. 

Q Now, let me ask you this, Mr. Scruggs: How about 

prior to that time? Is there anything in the Lester files 

prior to 1970 that reflects that there was a claim to this 

land? 

A Yes, sir. 

Q Tell me about it. 

A A survey. 

Q When was the survey made? 

A L962, I believe. 

Q When was it that Lester had knowledge that somebody 

else had a claim to it is what I am asking. 

A I think it was in 1970. 

Q Is that the first time? 

A To my knowledge, that is what the files show. 

Q From 1970 on up until this suit was filed do the 

records of Lester Corporation reflect that anything was done 

to resolve this dispute? 

A From 1970 up, no. 

Q Mr. Scruggs, you introduced the deed from Clyde H. 
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Perdue·that Lester obtained this tract in 1945. That deed 

2 shows three separate tracts of land, does it not? 

3 A Yes, sir. 

4 Q That tract of land that we are concerned about shows 

5 191 acres? 

6 A Yes, sir. 

7 Q It refers to being on Turkeycock Mountain? 

8 A Yes, sir. 

9 Q Did it refer to James Grant? There was no survey 

10 at that time, was there? 

11 A 

12 Q 

13 A 

14 Q 

15 Mount a in? 

16 A 

17 Q 

When we bought the land? 

Right. 

To my knowledge, it was not. 

The deed referred to 191 acres on Turkeycock 

Yes, sir. 

Your testimony is that prior to you going out two 

18 years ago and marking the line along the boundary lines, that 

19 that was the first time that Lester had done that? 

20 A Ye~, sir; in fact, I had no knowledge that we had 

21 a problem until Mr. Hunt and Little approached me about the 

22 timber. 

23 Q That is when you went back in the records and you 

24 saw that your company had knowledge and knew about it? 

25 A That is correct; right. 
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THE COURT: Mr. Scruggs, when Mr. Little came to 

2 see you and said, "We want to sell you 191 acres," how 

3 did you know it was the same 191 acres that Lester was 

4 claiming? 

5 THE WITNESS: One of my foresters went out and 

6 looked at it and he came back and told me about the 

7 property and all. 

8 THE COURT: You mean after Mr. Little came to see 

9 you one of your men went to look at the property? 

10 THE WITNESS: No, sir; one of my men went and looked 

11 at the timber first before Mr. Little ever approached me. 

12 I am not sure if Mr. Little contacted one of my men or 

13 one of his agents but, anyway, he came back and he told 

14 me about the timber and I asked him to show me on a 

15 topographic map where it was and when he did I said, 

16 "That can't be right; we own that property there." 

17 We got to investigating a little further and we 

18 found out that we had a problem there. 

19 THE COURT: Go ahead, Mr. Gardner. 

20 

21 REDIRECT EXAMINATION 

22 

23 BY MR. GARDNER: 

24 Q Mr. Scruggs, did Lester Lumber Company ever have a 

25 map to this property recorded? 

l 
J 
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A" Yes, sir. 

2 Q Would you identify this document that I have put in 

3 front of you? 

4 A Yes, sir. 

5 Q What is it? 

6 A This is the map of the 464 acres originally deeded 

7 to us, surveyed in 1962. 

8 Q When was it put on record? 

9 A It was recorded in March of 1971. 

10 Q In the Franklin County Circuit Court Clerk's Office? 

11 A Yes, sir. 

12 Q Is that in Map Four, Page 122? 

13 A Yes, sir. 

14 MR. GARDNER: Your Honor, we would respectfully 

15 offer this as the Defendant's next Exhibit. 

16 THE COURT: All right, sir. 

17 (Thereupon, the aforementioned 

18 map was marked and entered into evidence as 

19 Defendant's Exhibit Number Four.) 

20 

21 BY MR. GARDNER: 

22 Q Mr. Scruggs, did I ask you to make us up a map of 

23 where you think the 191 acres is? 

24 A Yes, sir. 

25 Q Did you do that? 
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A· Yes, sir. 

2 THE COURT: Mr. Rhodes, I assume you have seen it, 

3 but would you like to see it again? 

4 

5 it? 

6 

7 

MR. RHODES: That is the one you sent me, isn't 

MR. GARDNER: Yes, sir. 

8 BY MR. GARDNER: 

9 

10 

11 

12 

Q 

A 

Q 

A 

Who made this map that I have in my hands? 

I did. 

What does it show? 

Basically, it shows our property lines in the 

13 heavily indexed lines here and then it shows where Mr. Hunt 

14 and Little are claiming. 

15 Q Would you go get the overlay that shows the 191 

16 acres? 

17 

18 

A 

Q 

Yes, sir. 

That is a green plastic overlay and it shows the 

19 191 acres in question? 

20 

21 

A Yes, sir. 

THE COURT: That is based on Mr. Little's survey; 

22 is that correct? 

23 

24 

25 

THE WITNESS: That is correct. 
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BY MR. ·GARDNER: 

2 Q Is there any significant difference between where 

3 you think the 191 acres is and where they think the 191 acres 

4 is? 

5 A (Witness shakes head to indicate negative response.) 

6 Q The answer is no? 

7 A No, sir. 

8 Q You made the overlay and you made this mapJ is that 

9 correct? 

10 A Yes, sir. 

11 Q Is that based upon the maps that have previously 

12 been introduced? 

I 
13 A Yes, sir. 

._ .J 14 Q Did you make this overlay from the maps that have 

15 been previously introduced? 

16 A Yes, sir. 

17 MR. GARDNER: Your Honor, we would mark these as 

18 the next Exhibits. 

19 (Thereupon, the aforementioned 

20 map and overlay were marked and entered into 

21 evidence as Defendant's Exhibits Number Four and 

22 Five.) 

23 

24 MR. RHODES: The overlay corresponds with what you 

25 have on the map? 

:l 
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THE WITNESS: Yes, sir. 

MR. RHODES: I was just wondering why you were 

introducing the overlay when you have it drawn out on 

the map. 

MR. GARDNER: Because I asked him to go to the 

trouble to make it and I thought it made it clear where 

the disputed property was, something colorgraphic to 

put in the Record. 

Your Honor, there are three documents I would 

like to introduce. I would ask the Court first to take 

judicial notice of these three documents. I didn't know 

I was going to need them; I will get them immediately if 

the Court will indulge me. 

THE COURT: What are they? 

MR. GARDNER: Number One, Your Honor, is the will 

of James Grant which is part of the chain of title and 

that is recorded in Will Book 16 at Page One. 

The other two documents, Your Honor, are the 

Chancery suit papers in the case where the property was 

sold and Lester Lumber Company bought it at auction. 

THE COURT: From Mr. Perdue; is that correct? 

MR. GARDNER: Yes, sir; those suit papers will 

indicate that Lester had a title examination done when 

they bought the property. 

The other suit papers which I would ask the Court to 
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2 

take judicial notice of and let me introduce, please, are 

the chancery suit papers where Mr. Roberts got the 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

property. 

MR. RHODES: I put that in. 

MR. GARDNER: That is already in; so I have two 

additional documents. 

THE COURT: You have no objection, do you, 

Mr. Rhodes? 

MR. RHODES: No, sir. 

RECROSS EXAMINATION 

BY MR. RHODES: 

Q Mr. Scruggs, do you know approximately when the 

timber was last cut on part of this 191-acre tract, what 

lies within that area? 

A No, sir, I really don't. I know it is a good stand 

18 of hardwood saw timber. 

19 Q Have you ever heard that Mr. Saunders cut the 

20 timber back in 1960? 

21 A The only thing I find with reference to that is 

22 I think it was in a letter that was sent, one of the letters 

23 I believe that was sent by Mr. Williams; that is the only 

24 recollection that I have. 

25 Q What letter was that? 
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A. It was a letter--- I don't even know; I would 

2 have to look at my file. 

3 Q Go ahead and look at it. 

4 THE COURT: Let's take a recess; you let me know 

s when you are ready. 

6 (Thereupon, a short recess was taken; following 

7 the recess the Proceedings continued as follows:) 

8 

9 BY MR. RHODES: 

10 Q Mr. Scruggs, I believe the last question I asked 

11 you was whether the records of tester reflected that the 

12 timber had ever been cut by someone else on the property? 

13 A I recall reading something about a Saunders person 

14 and I can't put my finger on it. Apparently, I did not bring 

15 that document •• 

16 Q That Saunders cut timber on it at some point in 

17 1;: ime? 

18 A Yes. 

19 Q Would that have been w. L. or P. G. Saunders that 

20 .purchased the land in 1961? 

21 A It could have been. 

22 Q But your recollection is that the Lester file 

23 reflects that somebody named Saunders had cut timber on the 

24 land sometime before 1970? 

25 A I am not sure if it is in our files; it might be 
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that document there (indicating} that I was reading the other 

2 day. I just can't remember. 

3 MR. RHODES: Those are all the questions I have. 

4 

5 

6 

7 

THE COURT: Thank you, Mr. Scruggs. 

(Thereupon, the witness was excused.) 

THE COURT: Do you have any other evidence, 

8 Mr. Gardner? 

9 MR. GARDNER: Your Honor, I would like to put those 

10 two Chancery Suit papers and the Will in the Record. 

11 THE COURT: They are in. 

12 MR. GARDNER: We rest. 

13 

14 LARRY K. LITTLE 

15 was recalled as a witness and testified further under his 

16 oath as follows: 

17 

18 

19 

DIRECT EXAMINATION 

20 BY MR. RHODES: 

21 Q Mr. Little, do you have any knowledge as to when the 

22 timber was cut on this land? 

23 

24 

25 

A 

Q 

A 

Yes, sir. 

Tell the Court when the timber was cut. 

Between the years of 1960 and 1961, between that 
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period; Let me clarify that - - -

2 Q Let me ask you this first: Point out to the Court 

3 on this map where the timber was cut. 

4 MR. GARDNER: If Your Honor please, I am not sure 

5 this could be anything other than hearsay. 

6 THE COURT: Maybe it is reflected on the ground 

7 by stumps and so forth. 

8 

9 BY MR. RHODES: 

10 Q Show the Court in what area there is evidence that 

11 the timber had been cut. 

12 A This is the tract; I am guessing, but a good two-

13 thirds of this property is mountainous, steep. The lower 

14 section down to Mr. Walker and Mr. Amos was cut, the flat 

15 land, the accessible and easy to get on. 

16 THE COURT: Is there evidence on the ground, 

17 Mr. Little? 

18 THE WITNESS: The sawdust piles are there and I have 

19 talked to Mr. Saunders himself and he told me that he cut 

20 it in 1960 and Mr. Walter Roberts also told me that he 

21 cut a location on the tract when he had it. 

22 

23 BY MR. RHODES: 

24 Q What evidence is there that the timber has been 

25 cut in one place and not in another? 
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l The timber on the mountain is good, big, chestnut 

2 oak and Virginia pine up through here (indicating) and in this 

3 lower section it is not hardly harvestable at this time. It· 

4 is a good stand; you can tell it is about a 20 or 25 year 

5 growth. 

6 THE COURT: Was it cut to a line or cut just by 

7 virtue of the fact that it was convenient to get out? 

8 THE WITNESS: On the upper part it looks more like 

9 convenience; naturally, it was to the line down here 

10 with Mr. Amos and Mr. Walker (indicating). 

11 THE COURT: No, I am talking about going up. 

12 THE WITNESS: They didn't get up on the mountain. 

13 

14 BY MR. RHODES: 

15 Q How about on the lower part on the flat land; was 

16 that cut to the line? 

17 THE COURT: At the bottom of the mountain. 

18 THE WITNESS: Yes; it was cut to Mr. Amos' line 

19 which is on the lower part. This is Mr. Amos down here 

20 and this is Mr. Walker (indicating). 

21 THE COURT: But on the upper part of the map that 

22 Mr. Rhodes has, it was not cut to a line? 

23 THE WITNESS: No, no; they didn't get up on the 

24 mountain at all. I am guessing SO acres maybe was cut 

25 over or 75. 
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BY MR. ·RHODES: 

2 Q Tell the Court how this land lies as far as being 

3 mountainous or steep or what have you? Show it on the map. 

4 A I would say the bottom of the mountain is something 

5 like this (indicating) and probably two-thirds of it is 

6 mountainous and the rest of it is fairly accessible. The 

7 old homeplace is right down in here with the spring. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q When you say you found sawdust piles there, show 

the Court where you found that or any other ev~dence that it 

had been cut. 

A The road that they brought the timber out was 

through Mr. Walker's land and the old sawmill road is still 

accessible. Of course, it is grown up in pines now but the 

old sawdust pile is there and the young pines have grown up 

around where they have cleared out for the sawmill yard. 

Q How long have you been buying timber and selling 

timber and so forth? 

A Twenty years. 

MR. RHODES: Answer Mr. Gardner's questions. 

MR. GARDNER: I don't have any questions. 

(Thereupon, the witness was excused.) 

MR. RHODES: That is the case, Your Honor. I would 

be glad to put Mr. Hunt on if you want. Do you want to 

question him, Mr. Gardner? He doesn't know anything any 
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dtfferent than Mr. Little; I just picked one of them. 

MR. GARDNER: I am afraid this is a case where we 

don't have a~y bad guys in the Courtroom. 

THE COURT: Gentlemen, is there anything that you 

want to tell me? 

MR. GARDNER: Your Honor, how much time would the 

Court deem reasonable for us to submit a brief on the 

issue? 

THE COURT: Whatever you want. 

MR. GARDNER: Thirty days, Your Honor? 

THE COURT: Yes, sir. 

MR. GARDNER: With that, I don't have any further 

comment. 

THE COURT: I was telling Mr. Rhodes awhile ago, 

the indexing is not unusual. I don't know about Henry 

County, but let's go back 13 or 14 years ago and it 

wasn't unusual to find where Philip Gardner, Trustee, 

conveyed property to Ralph Rhodes and it wasn't 

designated in the Grantor index who you were trustee 

for and the only way you could be sure or raise a red 

flag or something is to go back and check every deed that 

you were grantor in as trustee to determine under what 

deed of trust or whatever you sold that property. 

I hope it is corrected now, but it was not unusual 

at one time. It would be indexed only in the trustee's 
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name and not in the property owner's name. It is a 

matter of just what we have here. 

MR. RHODES: Yes, sir, Mr. Gardner and I agree on 

that. 

MR. GARDNER: I think there are other issues. 

THE COURT: I know, but that is one of the issues, 

though. 

MR. GARDNER: Yes, sir, and I think the legal effect 

of that is something the Lawyers are going to have to 

submit case law on. 

THE COURT: There has to be some law on that. 

MR. GARDNER: There is. 

THE COURT: Mr. Rhodes, is there anything you want 

to say? 

MR. RHODES: Like Mr. Gardner said, there are 

certain issues here that we are going to have to give the 

Court a memorandum on and at that time I think we should 

be able to respond to the other's memorandum to be sure 

we haven't overlooked anything. 

THE COURT: Which one wants to go first? 

MR. RHODES: I think just let us both submit them 

and let us both respond to them to save time. 

MR. GARDNER: That is fine. 

THE COURT: Does the 15th of October suit you? 

MR. GARDNER: Yes, sir. 
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MR. RHODES: Yes, sir. 

THE COURT: I will give you until November 1st to 

reply. If you desire to reply to each other's briefs do 

it on or before November 1st. 

Thank you, gentlemen. 

(Thereupon, the Proceedings were concluded.) 

* * * * * 
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CERTIFICATE 

2 COMMONWEALTH OF VIRGINIA 

3 COUNTY OF ROANOKE 

4 

5 I, Janice F. Hambrick, Notary Public in and for the 

6 Commonwealth of Virginia, at Large, do hereby certify that the 

7 foregoing Proceedings were taken by me at the time and place 

8 in the foregoing caption specified, and that the foregoing is 

9 a true and correct transcript of those Proceedings. 

10 I further certify that I am not a relative, counsel, 

11 or Attorney for either party, or otherwise interested in the 

12 outcome of this action. 

13 Given under my hand on this the 24th day of April, 

14 1987. 

15 

16 

17 

18 JANICE F. HAMBRICK 

19 Notary Public 

20 

21 

22 

23 

24 My commission expires June 6, 1988. 

25 
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VIRGINIA: . 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

LARRY K. LITTLE 

and 

DOUGLAS M. HUNT, 

Plaintiffs, 

vs. 

THE LESTER GROUP, INC., 
f/n/a Lester Lumber Company, 

Defendants. 

MEMORANDUM OF LAW 
LAW NO. 84-4-1143 

COMES NOW the plaintiffs, Larry K. Little and Douglas M. Hunt, by counsel, 

and file the following Memorandum of Law in support of their position that they 

are the fee simple owners of a certain 193 acre tract of land located in Franklin 

County, Virginia. 

STATEMENT OF PACTS 

The action now before the Court involves the establishment of the ownership of 

a tract of land containing approximately 191 acres. The real property is located 

on Turkey Cock Mountain in Franklin County close to the border of Pittsylvania 

County and Franklin County. 

Attached hereto as Exhibit 1 is a diagram setting out the chain of title of both 

the plaintiffs and the defendant. The plaintiffs have previously flled with the Court 

deeds in the chain of title of both the plaintiffs and the defendant. This statement 

of facts will give an outline of the events preceding the current controversy. 

ELEMENTS COMMON TO BOTH PARTIES 

In 1845, James Grant conveyed to Willis J. Cousins, as Trustee, two tracts of 

land. The first tract, with which the suit is not concerned, contained 105 acres. 
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The second tract of approximately 191 acres, is the land whose ownership this Court 

is now asked to determine. 

In 1848, Willis J. Cousins foreclosed on a deed of trust. At this point, the 

Trustee, conveyed away the 105 acres to a third party. The 191 acre tract, with 

which this case is concerned, was not conveyed; instead, Willis J. Cousins reconveyed 

the 191 acres to James Grant in 1850. The 1850 deed specifically refers to the 

191 acre tract as "which property was conveyed to the said James Grant by James 

McDowell, Esquire, Governor of the Commonwealth of Virginia on the 30th day of 

June, 1845, by virtue of Land Office Treasury Warrant No. 15268 containing 191 

acres." 

Although the 1850 d~ed referred to the specific land grant by which James 

Grant conveyed the 191 acre parcel of property, it did not reference the recordation 

of the land grant in the land records of the Clerk of the Circuit Court of Franklin 

County. The reason for the absence of said reference is because, at this point, 

the land grant had not been recorded. 

CHAIN OF TITLE OF LESTBR LUMBER COMPANY 

By his will, dated September 4, 1865, and probated March 6, 1871, James Grant 

devised the 191 acre tract of land to his daughter, Mary F. Grant ("2nd I will and 

bequeath to my Daughter, Mary F. Grant, my entire Tract of Land in which I now 

reside and known as my home house tract, containing (191) one-hundred and ninety­

one acres more or less.") The Clerk's probate certificate states as follows: 

"and on the Motion of William T. Mitchell and William V. Reynolds, the 
Estate of the James Grant, deceased, is committed to the hands of John 
W. Hart well, Sheriff of this County to be by him administered according 
to law, Teste, James J. Carfien, C.F .C." 

William T. Mitchell and William V. Reynolds subsequently filed a creditors action 

against the Estate of James Grant. Pursuant to the creditors suit, in 1878, Charles 

L. Powell, a Commissioner acting under a decree of the Circuit Court of Franklin 
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County, conveyed to William T. Mitchell and John R. Cabel, with special warranty 

of title, the tract of land containing 191 acres which James Grant owned at his death. 

The root of the controversy now before the Court occurred at this point. The 

conveyance by Charles L. Powell, Commissioner, was incorrectly indexed in the 

Grantor and Grantee Index of the Circuit Court of Franklin County. The conveyance 

was indexed in the name of Charles L. Powell as Grantor. The conveyance is not 

indexed in the name of James R. Grant. 

Subsequent to 1878 through various mesne conveyances Lester Lumber Company 

acquired the property in 1945. The outstanding feature of the mesne conveyances 

from 1878 through 1945 is that all of the conveyances were by special warranty 

deed. The chain of title of Lester Lumber Company does not contain the recordation 

of the land grant of the 191 acre tract from the Commonwealth to James R. Grant. 

Further, the chain of title of Lester Lumber Company does not contain a single 

general warranty deed. From the "creation" of the 191 acre tract in 1845 through 

the present, all mesne conveyances of Lester Lumber Company were either pursuant 

to the foreclosure of a Deed of Trust or as a result of a chancery suit in which a 

Special Commissioner conveyed the title of· the litigants. 

CHAIN OP TITLE OP LARRY K. LITI'LE AND DOUGLAS M. HUNT 

The Land Grant dated June 30, 1844, conveying to James Grant the 191 acre 

tract of land now at issue was not recorded untn March 12, 1957, and is recorded 

in the Clerk's Office of the Circuit Court of Franklin County in Deed Book 148, 

Page 369. 

The real property taxes on the 191 acre tract were not paid in 1955 thru 1959. 

In 1959, there was filed a Bill of Complaint in the Circuit Court of Franklin County 

styled Franklin County, A Body Politic v. James Grant, his heirs, devisees, assigns, 

and any unknown heirs, to sell the property at issue for payment of these delinquent 

taxes. 
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Pursuant to the Decree for a court sale, the following advertisement was 

published for two consecutive weeks in the Franklin County newspaper commencing 

on March 3, 1960; 

Court Sale. of Valuable Tract of Land 

Pursuant to a Decree entered in the Circuit Court. of Franklin County, 
Virginia, the 25th day of February, 1960, in the chancery cause of Franklin 
County, a body politic, versus James Grant, his heirs, devisees, assigns, and 
any unknown heirs, I will, on 

SATURDAY, MARCH 19, 1960 
AT 12:00 NOON 

At the front door of the Courthouse of Rocky Mount, Virginia, offer for 
sale at public auction to the highest bidder, an that certain tract or parcel 
of land containing One hundred ninety-one (191) acres, more or less, situate, 
lying and being on Turkey Cock Mountain, in Franklin County, Virginia, . 
near the Pittsylvania County and the Henry County line, and it being the 
same land that was granted to James Grant by James McDowell, the 
Governor of the Commonwealth of Virginia, by a grant dated June 30, 1845, 
and which grant was recorded March 12, 1957, in the Clerk's Office of the 
Circuit Court of Franklin County, Virginia, in Deed Book No. 148, at Page 
No. 369. Terms of Sale: Cash, Russell .L. Davis, Commissioner. 

The sale was confirmed and by deed dated April 7, 1960, recorded in the Clerk's 

Office of the Circuit Court of Franklin County, in Deed Book 175, Page 193, Russell 

L. Davis conveyed by a special warranty .deed, the property at issue to W. L. 

Saunders and P. G. Saunders. 

Sometime after 1960, W. L. Saunders and P. G. Saunders with the knowledge 

of Lester Lumber Company cut part of the timber off the land. The Saunders at 

that time informed Lester Lumber Company that they (W. L. Saunders and P. G. 

Saunders) owned the land. 

By deed dated August 15, 1961, and recorded in the Clerk's Office of the 

Circuit Court of Franklin County in Deed Book 192, Page 373, W. L. Saunders et 

ux, and P. G. Saunders et ux, by general warranty deed, conveyed the property at 

issue to Burton C. Jessup and Kathryn K. Jessup. 

By deed dated December 3, 1970, and recorded in the Clerk's Office of the 

Circuit Court of Franklin County in Deed Book 268, Page 16, Ralph B. Rhodes, 
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substitute trustee, by special warranty deed, conveyed the property here at issue 

to Walter V. Roberts. This deed was the result of a foreclosure of a deed of trust 

dated March 12, 1962, between Burton c. Jessup and Kathryn K. Jessup and T. R. 

Wall, Trustee, said deed of trust being recorded in the Clerk's Office of the Circuit 

Court of Franklin County in Deed Book 193, Page 329. 

At the time of the foreclosure sale, Lester Lumber Company's attorney wrote 

a letter to Ralph B. Rhodes, attorney for Walter V. Roberts, informing him of 

Lester Lumber Company's claim on the land. Lester Lumber Company took no 

action to stop the foreclosure sale or to exercise a legal remedy to determine 

ownership of this tract of land. 

By deed dated March, 1983, and recorded in the Clerk's Office of the Circuit 

Court of Franklin County in Deed Book 370, Page 1960, Walter V. Roberts et ux, 

by general warranty deed, conveyed to Larry K. Little and Douglas M. Hunt the 

property here at issue. 

At no time did Lester Lumber Company bring any type of legal action to 

determine the parties claiming title to the land. Even though Lester Lumber 

Company had notice of the claims of others to the land, they refused to act. Nor 

did they commence any legal proceedings to determine ownership of the land. 

The chain of title of Larry K. Little and Douglas M. Hunt, unlike the chain of 

title of Lester Lumber Company, does contain the land grant from the Commonwealth 

of Virginia. 
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DISCUSSION OF AUTHORITY 

ISSUE 1 

BAS LBSTER LUMBER COMPANY'S CLAIM TO THE LAND BEEN 
APPECTED BY NOTICE OP OTHER CLAIMS ON THE LAND! 
Lester Lumber Company has been on notice of claims of other parties as to 

the land since 1960. In the chancery suit in 1960, the Special Commissioner was 

unable to determine who owned the land at is;ue. Consequently, notice of the 

judicial sale was placed in The Franklin News-Post for two consecutive weeks. This 

was sufficient notice, as required by statute, to inform any persons with a claim to 

the land of the sale. 

The Notice, set forth in the Statement of Facts, describes the tract of land 

as being 191 acres and is the same description contained in Lester Lumber Company's 

deed of November 20, 1945, from Clyde H. Perdue, Special Commissioner. 

The Virginia law as to notice by publication is dispositive in this instance. The 

1950 Code of Virginia as amended, 8-71 and 8-72 (now 8.01-316(2) and 8.01-317) 

stated as applied in this instance: 

"And in any suit in equity, when the bill states that there are or may be 
persons interested in the subject to be divided or disposed of, whose names 
are unknown, and makes such persons defendants by the general description 
of parties unknown, on affidavit of the fact that such parties are unknown, 
an order of publication may be entered against such unknown parties. Va. 
Code 8-71." 

"Every order of publication shall give the abbreviated style of the suit, 
state briefly its object, and require the defendants against whom it is 
entered, or the unknown parties, to appear within ten days after due 
publication thereof and do what is necessary to protect their interests. Va. 
Code 8-72." 

In Forrer v. Brown, 221 Va. 1098, 277 S.E.2d 483 (1981), the Virginia Supreme 

Court recognized the object of a notice by publication: 
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"The order of publication is in lieu of process, and its purpose is to bring 
the party into court, to apprise him of the nature of the proceedings against 
him, and to notify him that his rights will be affected by the litigation." 

Thus the Order of Publication must give some identifying data concerning the 

parties and it must designate the newspaper in which it is to be published. As a 

result of the Court Order in the 1960 Chancery suit, the advertisement of sale was 

published. The ad included the style of the case, the land involved, and was published 

in the local newspaper. The act was sufficient to require any owner (including 

Lester Lumber Company) to be attentive to the suit and sale. 

The notice by publication was constructive notice to Lester Lumber Company 

concerning land they claimed. In University of Richmond v. Stone, 148 Va. 686, 

139 S.E. 257 (1927), the Court held: 

''It is a general rule that whatever puts a party on inquiry amounts in 
judgment of law to notice, provided the inquiry becomes a duty, and would 
lead to a knowledge of the facts by the exercise of ordinary intelligence 
and understanding." 

Lester Lumber Company, placed on notice by the publication, had a duty to 

investigate as to the nature of the suit. 

"Whenever inquiry is a duty, the party bound to make it is affected with 
knowledge of all which he would have· discovered had he performed the 
duty." Id. 

If Lester Lumber Company had investigated they would have discovered the 

nature of the suit, as well as the flaw in their chain of title. This notice of the 

chancery suit imposed a duty. 

By virtue of Va. Code Ann. Section 8.01-322 and 8.01-113 (Repl. Vol. 1984), 

(formerly Section 8-78 and 8-673) respectively, Lester Lumber Company was entitled 

to a rehearing of the chancery suit in 1960 by filing a petition within two years of 

the date of judgment. If Lester Lumber Company had done this, they would have had 

a remedy. Judicial sales confirmed by the Court may not be contested nor will 

the title of the innocent purchaser be disturbed unless such action is taken within 

twelve months from the confirmation of the sale. See Section 8.01-113. Since 
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Lester Lumber Company did not challenge the sale within twelve months of the 

confirmation of the sale, title which had vested in the purchasers, W. L. and P. G. 

Saunders, could not be disturbed. 

See Robertson v. Stone, 199 Va. 41, 97 S.E.2d 739 (1957) wherein it was held: 

"It thus appears from the history and the language of the statute (8-6'13, 
now 8.01-113) that the title of a purchaser at a judicial sale shall not be 
disturbed after twelve months from the date of the decree of confirmation, 
even though the decree is erroneous or voidable." 

Therefore Lester Lumber Company lost any claim to the land within twelve 

months of the confirmation of the 1960 sale. 

Alternatively, the equitable doctrine of laches would estop Lester Lumber 

Company of asserting any ownership to the land in question. Not only did Lester 

Lumber Company have notice of the judicial sale in 1960, but it had actual notice 

of the purchaser's claim after the sale. The Saunders', while cutting timber in the 

1960s, were confronted by Lester Lumber Company and asserted their ownership. 

Lester Lumber Company also had notice and knoweldge of the foreclosure sale of 

the land in 19'10 as evidenced by the letter written from their attorney to the 

attorney for Walter V. Roberts. 

Strangely enough, Lester Lumber Company has never instituted any action of 

ejectment, boundary line proceeding, nor attempted to obtain an injunction to block 

the sale of the land for which they had notice. The failure since 1960 to assert 

any legal right they may have had prevents them from doing so now under the 

doctrine of laches. In Shirley v. Van Every, 159 Va. '162, 167 S.E. 345 (1933), the 

Virginia Supreme Court defined laches as: 
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Laches is such neglect or omission to do what one should do as warrants 
the presumption that he has abandoned his claim, and declines to assert 
his right.... Length of time alone is not a test of staleness of a demand, 
and mere lapse of time, unaccompanied by some circumstances affording 
evidence of a presumption that the right has been abandoned, is not laches. 

Not only has Lester Lumber. Company "slept" on their alleged rights for 26 

years, but they have failed to act according to the other claims. They . had actual 

notice of Saunders' claim in the 1960s and actual notice of the foreclosure sale in 

1970. However, Lester Lumber Company instituted no legal proceeding to assert 

their claim of title to the land. 

While delay is the first element of laches asserted here (26 years), prejudice 

or disadvantage to another is the second element. The Virginia Supreme Court 

further stated in Shirley v. Van Every, Supra., that: 

"Laches is not necessarily implied from mere lapse of time. To constitute 
laches there must be a delay that works a disadvantage to another." 

In the case at bar, the failure of Lester Lumber Company to bring an action 

to remove the other claimants or disprove their claim has allowed the other claimants 

to continue conveying the land. Because Lester Lumber Company's deed was 

improperly recorded, none of the subsequent purchasers had knowledge of their claim. 

However, Lester Lumber Company did have knowledge of the other claims. 

Consequently, any assertion of their rights now would certainly be a disadvantage 

to the subsequent innocent purchasers, who would not have bought the land had they 

known of Lester Lumber Company's claim. 

Any claim by Lester Lumber Company, now, would violate the doctrine of 

laches. The alleged rights of Lester Lumber Company as to this property have 

been waived due to this prejudicial delay. 
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ISSUED 

WAS WALTER ROBERTS A BONA PIDE PURCHASER AT THE 
FORECLOSURE SALE IN 19'10! 

Walter Roberts purchased the 191 acres at the foreclosure sale in 1970. At 

the time of the sale, he was not aware of any claim to the land by Lester Lumber 

Company. In fact, Lester Lumber Company made no claim to the land, at any 

time, until after the foreclosure sale in 1970. 

In Guss v. Realty Corp., 204 Va. 65, 129 S.E.2d 43 (1963), the Virginia Supreme 

Court found that a latent ambiguity, one not evident on the face of a deed, would 

not affect title taken by bona fide purchasers. Since the purchaser was not aware 

of the ambiguity or mistake, he was a bona fide purchaser for value. Id. at 72, 

129 S.E.2d at _. §!! Also Snyder v. Grandstaff, 96 Va. 473, 31 S.E. 647 (1898). 

The Guss holding is important to the case at bar. Roberts bought the 191 acres 

at the foreclosure sale in 1970. After he had purchased the land, Lester Lumber 

Company informed Roberts' attorney of their claim. Consequently, Roberts was a 

bona fide purchaser for value because he had no notice of any claim by Lester 

Lumber Company before the sale. Not only did he have no notice before the sale, 

but he could not have been expected to discover any claim because his chain of 

title did not reveal Lester Lumber Company's claim. Futhermore, Lester Lumber 

Company with knowledge of the claim of ownership by Lester Lumber Company and 

the foreclosure sale had the option to enjoin the sale and/ or notify Roberts of their 

claim prior to the sale. 

Because Roberts is a bona fide purchaser without notice, he should receive 

favorable consideration by this Court. In National Valley Bank of Staunton v. 

Harman, 75 Va. 604 (1881), the Court recognized the long standing principle that: 
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••• the plea of a purchaser for valuable consideration without notice, is good 
against ·one asserting a legal title to the property •••• the defense of a 
purchaser for value without notice is a shield as well against a legal as 
on equitable title. ld. at 609 (citations omitted). 

This doctrine was reaffirmed in University of Richmond v. Stone, 148 Va. 686, 

139 S.E. 257 (1927). The Court stated: 

Certainly a bona fide purchaser for value and without notice, is a great 
favorite of a Court of equity, and that Court will not disarm such a 
purchaser of a legal advantage. ld. at 695, 139 S.E. at _. 

The Harman holding is applicable in this case. Roberts bought the property at 

the 1970 foreclosure sale in 1970. Since he bought the land without notice of any 

claim of Lester Lumber Company, his title subsequently conveyed to Little and 

Hunt, should be favored by this Court against the claims of Lester Lumber Company. 

In order for Lester Lumber Company's claim to be effective as against Roberts, 

they must show he had notice prior to the foreclosure sale. In Carter v. Thorp, 114 

Va. 348, 76 S.E. 950 (1913), the Court stated: 

It is a well settled rule of law ••• that the burden to prove notice is on him 
who alleges it •••• ~ at 352, 76 S.E. at _. 

Lester Lumber Company cannot do this since it made no claim to the land 

whatsoever until after the 1970 foreclosure. sale. 

Because Roberts bought the 191 acres in 1970 without knowledge of any prior 

claims, he is a bona fide purchaser for value. The subsequent claim by Lester 

Lumber Company did not affect this status. Furthermore, Lester Lumber Company, 

prior to the foreclosure sale had the option of notifying Roberts of their claim 

and/or enjoining the foreclosure sale by asserting their claim to the land. Lester 

Lumber Company did neither. 
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ISSUE m 

DID THE LETTER PROM LESTER LUMBER COMPANY'S LAWYER IN 19'10 
PREVENT ROBERTS FROM GMNG A GENERAL WARRANTY DEED WITH 
MODERlf ENGLISH COVENANTS TO Ll'ri'Lk AND HUNT! 

Va. Code Ann. Section 55-68 (Repl. Vol. 1986) provides: 

A covenant by the grantor in a deed, "that he wm warrant generally the 
property hereby conveyed," shall have the same effect as if the grantor 
had covenanted that he, his heirs and personal representatives will forever 
warrant and defend such property unto the grantee, his heirs, personal 
representatives and assigns, against the claims and demands of all persons 
whomsoever. 

Furthermore, a general warranty deed is a covenant that he will warrant generally 

the property conveyed. Va. Code Ann. Section 55-70 (Repl. Vol. 1986). 

By conveying the property to Little and Hunt by general warranty deed, Roberts 

was promising to defend LitUe and Hunt's title to the property against anyone in 

the future. Roberts has guaranteed Little and Hunt quiet enjoyment of the land 

and would be bound to defend their quiet enjoyment against anyone challenging their 

title. The letter from Lester Lumber Company's lawyer in 1970 would not prevent 

Roberts from conveying a general warranty deed to Little and Hunt. His doing so 

only requires him to defend Little's and Hunt's ownership as to any future claim 

by anyone claiming title. 

The same reasoning would extend to Roberts transfer with Modern English 

covenants. The Modern English covenants are: the grantor's right to convey, 

grantee's quiet possession free of encumbrance, that the grantor has ~one no act 

to encumber and that he will fumish such further assurances of title as will be 

requisite. See Va. Code Ann Section 55-71 thru 55-74. Under Section 55-70, the 

words "with English covenants of title" are deemed to be an expression that the 

grantor is seized in fee simple of the property conveyed. 

To reiterate, there is no reason why Roberts could not transfer by the general 

warranty with modern English covenants deed; consequently, he is bound to defend 
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the grantee's title as against all future claims, not the title of a third party, which 

in this instance would be Lester Lumber Company. 

Accordingly, notice to Robert's attorney affects Robert's privity with his 

grantees, only there is no such privity as between Roberts and Lester Lumber 

Company which would prevent Roberts from giving a general warranty deed to Little 

and Hunt. 

ISSUE IV 

LESTER LUMBER GROUP WAS NOT A BONA PIDE PURCHASER. 

Lester Lumber Company was not a bona fide purchaser of the land when it 

purchased the property from Clyde H. Perdue (Special Commissioner) on February 

28, 1945. A bona fide purchaser is one who purchases for a valuable consideration, 

paid or parted with, without notice of any suspicious circumstances to put him upon 

inquiry. 19 M.J., Vendor and Purchaser, Sec. 126, p. 456. 

A person who purchases real estate has knowledge of all that the records 

pertaining to the real estate would reveal. 

"Where a party purchases an Estate which is subject to the right of another, 
and that right is shown by chain of title papers, the purchaser is charged 
with notice of all that the title papers, or papers to which they refer, may 
disclose upon complete examination. Fox v. Templeton, 229 Va. 380, 329 
S.E.2d 6 (1985 ), Chavis vs. Gibbs, 198 V a. 379, 94 S.E.2d 195", (emphasis 
added). 

Every prudent man about to purchase land searches the records to see whether 

the property has been previously conveyed or encumbered. Pillow vs. Southeast, 

etc. Imp. Co., 92 Va. 144, 152, 23 S.E. 32, 34 (1895). A special warranty deed 

should be taken by the title examiner as a warning of a possible title defect back 

of that immediate grantor. Parham, A Virginia Title Examiner's Manual, Sec. 16-

10, Page 126. Consequently, only very rarely, will a purchaser from a Trustee 

qualify as a bona fide purchaser entitled to the protection of the recording acts. Id. 

at Sec. 43-1, Page 318. 
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The chain of title through which Lester Lumber Company claims, does not 

contain a single general warranty deed. All of the mesne conveyances are either 

by special warranty as a result of a Special Commissioners Sale or the foreclosure of 

a deed of trust. In addition, the chain of title of Lester Lumber Company does 

not contain the original grant by a warra~t from the Commonwealth tq James R. 

Grant. There is no recorded document in the chain of title of Lester Lumber 

Company which shows the acquisition by any of the mesne grantors of a clear 

interest in the property now at issue. 

The accepted practice in Virginia in performing a title examination is to trace 

the chain of title back 60 years to a general warranty deed. See Lucian B. Cox, 

A Manual for Title Examiners in Virginia, Berryhill, Title Examination in Virginia, 

17 Rich.L.Rev. 229, Parham, Jr., a Virginia Title Examiners Manual, The Virginia 

Lawyer, A Basic Practice Handbook, Real Estate Transactions in Virginia. There is 

no general warranty deed in the chain of title of Lester Lumber Company. Because 

of the requirement that the 60 year period begin with a general warranty deed, and 

the lack of a general warranty deed in the chain of title of Lester Lumber Company, 

it would be necessary for Lester Lumber Company to trace its chain of title, at 

least, to the deed of trust from James Grant to Willis J. Cousins recorded in 1845. 

The deed of trust from James Grant to Willis J. Cousins put Lester Lumber 

Company on notice that its title originated in a land grant dated 1844 which was 

not recorded. This put Lester Lumber Company on notice that there was no 

document of title which originated ownership in the property at issue in James 

Grant. Qt is well settled that what is sufficient to put a person upon inquiry would 

charge him with knowledge of the facts of which a diligent pursuit of that inquiry 

would have informed him. University of Richmond vs. Stone, 148 Va. 686, 139 S.E. 

257 (1927).) At that point it was encumbrant on Lester Lumber Company to try 

tl1 O/fic•~ of to determine whether the land grant had been placed on record. 
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Once a chain of title has been established, it is then necessary to check each 

owner of the property from the date of the deed into the party untn the date of 

the recordation of a deed out of the party for adverse conveyances. This is done 

in order to insure that a previous owner had not done any acts or been subjected to 

any process which would cloud the title. (See authority previously cited on the 

correct procedure for the examination of land records in Virginia.) 

By deed dated December 29, 1849, recorded in the Clerk's Office of the Circuit 

Court of Franklin County in Deed Book 21, Page 327, Willis J. Cousins, as Trustee, 

and James Grant, conveyed to James Grant the 191 acre tract which is the subject 

of this litigation. By having traced its chain of title, Lester Lumber Company was 

or should have been aware that it was necessary to adverse James Grant from 

December 29, 1849, untn the recordation in Deed Book 32, Page 58'1 of the deed 

from Charles L. Powell (Commissioner} to Wllliam T. Mitchell and John R. Cabel. 

If James Grant had been adversed in the grantor index of the records contained in 

the Clerk's Office of the Circuit Court of Franklin County, the indexes would have 

shown that there had been no conveyance by James Grant to William T. Mitchell 

and John R. Cabel. This would have placed Lester Lumber Company on notice to 

inquire further into the state of the title acquired through James Grant. 

The land grant to James Grant was recorded on March 12, 1957. No taxes 

were paid on the property. By a chancery suit styled Franklin County, A Body 

Politic v. James Grant, his heirs, devisees, assigns, and any unknown heirs, the 

property at is3ue was sold for back taxes. In connection with that chancery suit, 

an advertisement containing a description of the 191 acre tract and the time and 

the date of sale (a copy of which was introduced into evidence as Exhibit 4) was 

published for two consecutive weeks on March 3, 1960, and March 10, 1960, in the 

Franklin County News Post, a newspaper having general circulation in Franklin 

Bat/1 Offir:•3 of County. The advertisement stated as follows: 
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Court Sale of Valuable Tract of Land pursuant to a Decree entered in the 
Circuit -court of PrankUn County, Virginia, on the 25th day of February, 
1960, in the Chancery Cause of Franklin County, A BodDy Politic vs. James 
Grant, his heirs, devisees, assigns, and any unknown heirs, I willf on 
SATURDAY, MARCH 19, 1960, AT 12:00 NOON AT THB FRONT DOOR 
OP THE COURTHOUSE AT ROCKY MOUNT, VIRGINIA, offer for sale at 
a public auction to the highest bidder, an that certain tract or parcel of 
land containing One hundred ninety-one (191) aeres, more or less, situate 
lying aild being on the Turkey Cock Mountain, in FrankUn County, Virginia, 
near the Pittsylvania Coun! and Henry County lliie, and it being the same 
I8Dd thit was granted to ames Gf8iit by James McDowell, Governor of 
the Commonwealth of Virginia, by a Grant dated June 302 1845, in which 
Grant was recorded Mareh 12, 195'1, in the Clerk's Office of the Circuit 
Court of Pranklin County, Virginia, in Deed Book 148, at Page 369. Terms 
of Sale: Cash. (Emphasis Added). 

The advertisement clearly refers to assigns. An assign is "a person to whom 

a transfer of property, right, or interest is made," The American Heritage Dictionary, 

(1973 Edition) "Assigns," generally compre~ends all those who take either immediately 

or remotely from or under the assignor whether by conveyance, devise, descent, or 

act of law. Ferrell vs. Deverick, 85 W.Va. 1, 100 S.E. 850 (1919). In 1960, at the 

time of the tax sale, Lester Lumber Company was an assign of James Grant. The 

advertisement published in the Franklin County newspaper was notice to Lester 

Lumber Company that its interest in the property at issue would be affected by 

the tax sale. 

Lester Lumber Company was charged with notice that James R. Grant had not 

recorded his grant from the Commonwealth in 1878 when Charles L. Powell, Special 

Commissioner, conveyed the 191 acre tract in issue to William T. Mitchell and John 

R. Cabell, Lester Lumber Company's predecessors in title. In addition, in adversing 

Lester Lumber Company's chain of title in the Circuit Court of Franklin County, 

Lester Lumber Company should have discovered that there was not a deed recorded 

in the grantor index from James Grant. This would have put Lester Lumber Company 

on notice to find the land grant which is the origination of their title. 

The grant by the Commonwealth to James R. Grant is in the chain of Title of 

' OJ/ic•$ of your plaintiffs. Further, the mistake in the indexing, (i.e. the 1878 conveyance in 
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the name of Charles L. Powen· as Grantor and not in the name of James R. Grant) 

could not have been determined by your plaintiffs. The land records give no notice 

to your plaintiffs of any conflicting interest held by another. 

Even, assuming arguendo, that Larry K. Little and Douglas M. Hunt could have 

learned of the existence of the claim of Lester Lumber Company, your plaintiffs 

should still prevail. It is a well established rule of law that where equities are 

equal, the party having an advantage at law or superior equity shall prevan. 

Williamson vs. Gordon, 19 Va. (5 Munf.) 257 (1816). In this case, your plaintiffs 

have the superior equity. 

Your plaintiffs have the superior equity because the defendant, Lester Lumber 

Company, had notice as to what all the records pertaining to its chain of title in 

the Clerk's Office of the Circuit Court of Franklin County would have revealed. 

An ordinary title examination would have resulted in Lester Lumber Company being 

required to trace its chain of title untn at least August 16, 1985. Such a tracing of 

the chain of title would have revealed that the land grant to which at least one 

of their mesne conveyance referred to was not of record. This would have put 

Lester Lumber Company on notice to inquire further into the state of its title. 

In addition, adversing the chain of title back from 1845 to the present, your 

defendant would have been forced to adverse James R. Grant in the grantor index 

in the Clerk's Office of the Circuit Court of Franklin County, from December 1849,. 

when James R. Grant was reconveyed the property -by Willis J. Cousins, Trustee, 

untn an out conveyance from James R. Grant. The grantor indexes in the Clerk's 

Office of the Circuit Court of Franklin County do not contain such an out conveyance. 

At this point, Lester Lumber Company would have been placed on notice of a defect 

in its title. 

If the two defects in the title of Lester Lumber Company already cited were 

B<~m Offic•u of not sufficient, Lester Lumber Company received yet a third notice. The third notice 
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was the advertisement in connection with the sale of the property for taxes in April 

of 1960. The advertisement accompanying the sale leaves no doubt that the 191 

acre tract sold for taxes is the same tract claimed by Lester Lumber Company. 

The position of Lester Lumber Company must be viewed in contradiction to 

that of Larry K. Little and Douglas M. Hunt. The plaintiffs in this lawsuit, can trace 

a clear chain of title to August 16, 1845, through several general warranty deeds. 

Adversing the mesne conveyances to the present would not reveal the existence of 

the out-conveyance in 1878 by Charles L. Powell to William T. Mitchell and John 

R. Cabel. There is no evidence contained in the grantor indexes in the Clerk's 

Office of the Circuit Court of Franklin County that the interest of James R. Grant 

was in any way affected by the mesne conveyances in the chain of title of Lester 

Lumber Company. 

The inescapable conclusion is that because of the lack of notice to Larry K. 

Little and Douglas M. Hunt as opposed to the frequent and forceful notice received 

by Lester Lumber Company, the plaintiffs, Larry K. Little and Douglas M. Hunt, 

have a superior equity and should have the title to the property at issue quieted 

in them. 

CONCLUSION 

Lester Lumber Company and your plaintiffs claim title to the identical 191 

acre tract of land located in Franklin County, Virginia. They both trace their title 

to a deed of trust dated August 16, 1845. There is no out-conveyance or other 

defect in the chain of title of your plaintiffs which would put them on notice to 

the claim of Lester Lumber Company. 

There are at least three instances by which Lester Lumber Company received 

clear notice of the outstanding and superior claim of your plaintiffs. The first 

notice received by Lester Lumber Company was the fact that there is no muniment 

rm 0/Jie•.r of of title originating title to the· property at issue in the chain of title of Lester 
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Lumber Company. The absence of a document originating title in the chain of title 

of Lester Lumber Company placed Lester Lumber Company on notice to search the 

land records in the Clerk's 0 ffice of the Circuit Court of Franklin County to find 

the "missing" land grant. 

Second, adversing James Grant from December 29, 1849 does not reveal an 

out-conveyance from James Grant. The grantor index in the Clerk's Office of the 

Circuit Court of Franklin County is silent as to any conveyance by James R. Grant 

of his interest in the property at issue subsequent to December 29, 1849. This lack 

of an out conveyance vesting title in the chain of Lester Lumber Company put 

Lester Lumber Company on notice to make further inquiry. 

The third and perhaps most forceful notice received by Lester Lumber Company 

is the advertisement of sale contained in the Franklin County News Post in March 

of 1960. On two occasions, the date and object of the sale was published in the 

Franklin County News Post. Even a cursory perusal of the advertisement would 

lead to the patent observation that the property being sold was the identical tract 

of land acquired by Lester Lumber Company in February of 1945. Lester Lumber 

Company had the opportunity at that point to make the existence of their claim 

known and to avoid the controversy now at issue. 

Fourth, W. L. and P. G. Saunders cut timber on part of this 191 acre tract 

sometime after 1960 and when Lester Lumber Company inquired as to the Saunders' 

right to cut the timber, the Saunders informed Lester Lumber Company that they 

(W. L. and P. G. Saunders) owned the land. Lester Lumber Company again had 

notice of another claim to this land. Lester Lumber Company did nothing. 

Fifth, by ignoring all of these notices for the past 26 years without taking 

action to assert their claim to this tract of land, Lester Lumber Company is barred 

by the doctrine of laches from gaining title to the 191 acre tract of land. 



ft'"ounl, Va. 241~1 

The result of the foregoing is that Lester Lumber Company is not a bona fide 

purchaser. Larry K. Little and Douglas M. Hunt, on the other hand, are bona fide 

purchasers. However, even if Larry K. Little and Douglas M. Hunt are not bona 

fide purchasers, they still must prevail because of their superior equity. The 

plaintiffs have superior equity because of the total lack of notice to them of the 

claim of Lester Lumber Company in contradiction to the notice possessed by Lester 

Lumber Company of the claim of your plaintiffs. 

WHEREFORE, the plaintiffs, Larry K. Little and Douglas M. Hunt, by counsel, 

request this Court to enter an Order quieting title in the 191 acre tract which is 

the subject of this litigation in your plaintiffs. 

LARRY K. LITTLE and 
DOUGLAS M. HUNT 

By counsel 

CERTIFICATE OF MAILING 

I, Ralph B. Rhodes, counsel of record for the plaintiffs, do hereby certify that 
I have mailed a true and correct copy of the foregoing Memorandum of Law to 
Philip G. Gardner, Gardner, Gardner, & BarrowrJ.C., 10 N. Bridge Street, P.O. Box 
552, Martimville, Virginia 24112, this the ),S, day of KovEAt' tilt. , 
1986. 
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VIRGINIA: IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

LARRY K. LITTLE, 

and 

DOUGLAS M. HUNT, 

Plaintiffs , 

vs. 

THE LESTER GROUP, INC., 
f/n/a Lester Lumber Company, 

Defendant. 

-----
MEMORANDUM ON BEHALF OF 
DEFENDANT 

Law No. 84-4-1143 

COMBS NOW Defendant, by counsel, and respectfully files this its 

Memorandum, the particulars of which are as follows, to-wit: 

I. STATEMENT OF THE CASE AND s·TATEMENT OF FACTS 

This cause was instituted by a motion for judgment to establish a 

boundary, which said motion was filed by Larry K. Little and Douglas M. Hunt 

against The Lester Group, Inc., f/n/a Lester Lumber Company. Throughout this 

Memorandum, The Lester Group, Inc. , will be referred to as "Lester" and the 

Plaintiffs will be referred to as "Little and Hunt." The original motion for 

judgment was amended in a two-count motion for judgment wherein Plaintiffs 

pleaded under Count I pursuant to Virginia Code Section 55-153 a suit to quiet 

title and under Count II a claim for ejectment pursuant to Virginia Code Section 

8.01-131. The parties do not raise any issues concerning the form of the action 

before the Court nor do the parties raise any procedural issues concerning 

?8. 

I 

I 
I 



whether the case is one at law or at chancery or whether it is a suit to quiet title 

or a boundary line dispute or any other technical deficiencies. The parties agree 

that the question before the Court is, quite simply, "who has superior title to the 

tract in question." The case involves a tract of land on Turkeycock Mountain, 

which tract lies on or near the Pittsylvania County Hne. Fortunately, it will 

be necessary to establish the location of the Pittsylvania County Hne for 

purposes of this suit. The tract in question is a rough, mountainous tract 

not 

the I 
I 

with I 

no improvements lying on it. I 
The Plaintiffs and Defendant both claim title to the tract in question. 

Both Plaintiffs and Defendant have deeds to the tract in question, which deeds are 

:,; of record in the Franklin County Circuit Court Clerk's Office. The chain of title 
:L 

of the parties is set forth as Exhibit A attached hereto. This diagram is also 

placed on the back of each proceeding page for the next three pages for ease of 

reference. The tract in question was originally the subject of a land grant from 

the Commonwealth of Virginia to James Grant dated June 13, 1845. This land 

grant was recorded on March 12, 1957, in the Franklin County Circuit Court 

1

! 

Clerk's Office in Deed Book 148 at page 369·. The earliest recorded document 

concerning the tract is a deed of trust from James Grant to Willis J. Cousins dated 

August 16, 1845, encumbering a 105-acre tract and a 191-acre tract. This deed of 

trust from James Grant to Willis J. Cousins, trustee, is recorded in the Franklin 

County Circuit Court Clerk's Office ·in Deed Book 19 at page 175. 

The next document of any relevance is a deed from Willis J. Cousins and 

James Grant to James Grant dated December 29, 1849, which said conveyance is 

recorded in the Franklin County Circuit Court Clerk's Office in Deed Book 21 at 

page 327 conveying to James Grant the 191-acre tract previously encumbered in 

the deed of trust previously mentioned. 
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One would assume from the next document of record that Grant became 

indebted on the tract inasmuch as on March 4, 1878, a deed is recorded in the 

Franklin County Circuit Court Clerk's Office in Deed Book 32 at page 587 wherein 

a Commissioner was appointed in a creditor's suit to sell the lands of James Grant. I 
l 
I 

The style of the suit was "Mitchell and Reynolds v. James Grant's Administrator." ; 

Although it is not specifically stated in the documents, one would surmise that I 

perhaps Grant died and his property was sold for the debts. In any event, a I 
I 

W. T. Mitchell ended up owning the property as a result of the conveyance. It is I 
at this point that a recording error was committed by the Clerk of the Circuit i 

i 
Court of Franklin County. The recording error was that in the indexing of the i 

I 
deed, no inention is made of the name "Grant." The transfer was recorded as 

being from C. L. Powell, Special Commissioner, to Mitchell and Cabell. Apparently, 

because the land records do not show a transfer· of the land out of James Grant, 

the land continued to be assessed to Grant on the tax rolls although it was also 

assessed to Lester's predecessors in title. 

The next document of consequence is a December 26, 1896, deed 
I 

recorded in Deed Book 46, page 549, of the Clerk's Office of the Franklin County i 
I 

Circuit Court. This was from James L. Treadway, Trustee, to D.B. Yeatts; and I 
it conveyed 191 acres and it was a foreclosure deed. The description specifically 

references James R. Grant's Warrant No. 15268 from the Commonwealth of Virginia. 

W. T. Mitchell had apparently given a deed of trust to Treadway; and on default, 

it was sold to Yeatts. Yeatts was involved in a partition suit about twenty years 

later styled "Yeatts v. Yeatts." As a result of this partition suit, a deed dated 

February 24, 1921, was recorded in the Franklin County Circuit Court Clerk's 

Office in Deed Book 70 at page 547. As a result of this deed, W. C. Cobbs and 

S. P. Brown became the owners of the 191 acres in question. Finally, Lester 

bought the tract on February 28, 1945, by deed recorded in the FrankHn County 
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Circuit Court Clerk's Office in Deed Book 104 at page 319. Lester bought the 

tract as a result of a chancery suit styled "S.P. Brown, et al. v. Ella J. Cobbs, 

et als." and Lester bought the tract at auction together with other tracts not at 

issue here. It is relevant to note and important to note that when Lester bought ; 
I 

! 
the property, it was bought in three tracts totaling 464 acres and was, for a time, i 

carried on the land book as 464 acres. It is important and significant to note that 

since 1947 to the present thne Lester has been assessed the taxes on the property 

and has paid the taxes on the property. The records in the office of the i 
Treasurer and Commissioner of Revenue verify this. The testimony of Ken I 

1 
I 

Scruggs was uncontradicted on this point. Of course, at the same time, the 1 

I 
property is also on the land books in the name of Grant and the taxes are showing · 

as "not paid". After years of delinquent taxes, finally, Russell L. Davis, a 

Special Commissioner, sold the tract for Franklin County at a tax sale to W. L. and 

P. G. Saunders. The tax sale is dated April 7, 1960, and is recorded in Deed 

Book 175 at page 193 in the Franklin County Circuit Court Clerk's Office. 

Saunders, the purchaser at the tax sale, sold the property to Burton and Gladys 

Jessup by deed dated August 15, 1961, recorded in Deed Book 192 at page 374. 

Ralph B • Rhodes was named as the trustee in a deed of trust executed 

by Jessup on the subject property. Jessup defaulted on the deed of trust and 

Rhodes, as trustee, sold the property at foreclosure sale. By deed dated 

December 3, 1970, the property was conveyed to Walter V. Roberts, which said 

deed is recorded in Deed Book 268 at page 16 in the Franklin County Circuit 

Court Clerk's Office. It is important to note at this point that it is stipulated that 

a representative of Lester attended the auction and before the property was sold 

announced at the auction that Lester claimed title to the property being auctioned. 

Ralph B. Rhodes was the trustee conducting the sale. In addition, it is stipulated 

that Ebb H. Williams, III, an attorney acting for Lester at the time, wrote a letter 
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to Ralph B. Rhod~s as trustee and warned him not to convey the property because 

Lester claimed title to it. Nevertheless, the property was conveyed to Walter v. 

Roberts who was at the auction and bought the property with full knowledge and 

notice of Lester's claim to the property. 
i 
I 

Roberts later sold the tract in question to Plaintiffs in this case, 

and Little, on March 17, 1983, which deed is recorded in Deed Book 370 at 

Hunt i 

1960 in the Office of the Clerk of the Franklin County Circuit Court. 

page I 
It is ! 

i 

undenied that Ralph B • Rhodes conducted the examination of title for Little and I 
I 

Hunt but that no mention was made to Little and Hunt of Lester's claim to the 1 

property. 
! 

II. ARGUMENT 

1. THE 1960 TAX SALE WHEREIN RUSSELL L. DAVIS, SPECIAL 

COMMISSIONER, CONVEYED THE TRACT IN QUESTION TO W.L. AND P.G. I 
SAUNDERS BY DEED DATED APRIL 7, 1960, IS VOID AND NO ONE CLAIMING 

TITLE FROM THAT TAX SALE HAS ANY TITLE AT ALL. 

Statutes providing for the sale of lands for nonpayment of taxes 

must be strictly construed, such sales being forfeitures; and the preliminary steps 

necessary to afford an owner due process of law cannot be dispensed with even by 

express legislative enactment. Dennis v. Robertson, 123 V a 456, 96 S. E. 802 

(1918); Bond v. Pettit, 89 Va 474, 16 S.E. 666 (1892); Boone v. Simmons, 88 Va 

259, 18 S.E. 439 (1891). It is critical that all necessary parties be given notice 

of a tax sale; and to procure publication of notice of tax delinquency, the 

applicant must use such diligence in investigating the owner's whereabouts as a 

diligent person of ordinary intelligence would ordinarily exercise. In the tax sale 

suit wherein Hunt and Little's predecessors get title, the suit papers show no 



notice to Lester. Jennings v. City of Norfolk, 198 Va 277, 93 S. E. 2d 302 ( 1956); 

Harris v. Deal, 189 Va 675, 54 S.E.2d 161 (1949); Crabtree v. Dickinson County, 

183 Va 698, 33 S.E.2d 187 (1945); Attkisson v. Moore, 159 Va 643, 167 S.E. 367 

(1933). The title of a tax sale purchase is defeated by a showing that the taxes 
I 

for which the land was sold had been properly paid or that the notice required by I 
statute was not given. Attkisson v. Moore, supra; ;oiler v. Cooley, 119 Va 209, I 

I 

It is elementary, of ! 
I 

89 S.E. 136 (1916), error dismissed, 249 U.S. 619 (1919). 

course, if the taxes have, in fact, been paid, jurisdiction never vests under the I 
1. 

statute for the property to be sold. It is uncontested in this case that in 1960 I 
I 
j 

the taxes were not delinquent as found by the Special Commissioner but, in fact, I 
I 

had been paid since 1947 by Lester. 

A tax deed conveys only such title as was vested in the person 

assessed. See Virginia and West Virginia Coal Co. v. Charles, 251 F. 83 (Western 

District of Virginia 1917), affirmed 254 F. 379 (4th Cir.) error allowed 255 F. 992 

(4th Cir.) (1918) ~ dismissed 252 U.S. 569 (1920); Craig Giles Iron Co. v. 

EppHng, 135 Va 74, 115 S.E. 534 (1922); Ashbrook v. Bailey, 116 Va 10, 81 S.E. I 
I 

64 (1914); Hotchkiss v. Middlekauf, 96 Va 649, 32 S.E. 36 (1899). A tax sale I 

purchaser can transfer no better title than he received. Johnson v. Gartlan, 334 I 
I 

F.Supp. 438 (E.D. Va 1917), reversed on other grounds 470 F.2d 1104 (4th Cir.) I 

(1973), c~rt. denied 414 U.S. 865 (1973); Fugate v. Fox, 217 Va 452, 230 S.E.2d 

245 (1976). Accordingly, Hunt and Little have no title since their predecessors 

have no title. Hunt and Little have, of course, their remedy against Roberts for 

breach of warranty. 

2. THE RULE OF PRUITT V. FERGUSON DOES NOT APPLY. 

In Pruitt v. Ferguson, 224 Va 507, 297 S.E.2d 714 (1982), the 

Supreme Court of Virginia addressed the question of a recording error in the 
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, 

chain of title and the question of taxes. In Pruitt, the plaintiffs were suing to 

quiet title to certain land, specifically to remove the cloud of defendant's claim 

which was based on a separate chain of title immanating from a tax sale. 

Plaintiff's claim in Pruitt also presented the question of an error in the chain of 

title to the land, which error had been caused by a scrivener's error in. recording: 

a handwritten deed in the late 1800s. That error resulted in a transfer of the I 
I 

subject land to "Rush" being recorded as a transfer to "Bush". Real estate taxes [ 

subsequently were assessed to Bush, a non-existent person, and were never paid. 

Thereafter, the land was sold for taxes beginning the new chain of title under 1 

I 
which the defendants in Pruitt claimed. The Court in Pruitt decided in favor of ! 
the defendant's claim for two reasons: (a) Whenever land is claimed by two 

innocent purchasers, due to a recording error, the purchaser claiming under the 

chain of title in which the error occurs must sustain the loss because the clerk 

making the mistake is deemed to be the agent of the grantee and that grantee and 

his successors are estopped to complain of the erroneous record; and (b) the tax 

sale was not void for failure to give notice to the true owners because the 
i 
I 

assessing officials had the right to rely on the face of the land records and need 1 

only give notice of the tax sale to the "person in whose name the land so sold I 
stood" as shown by the land records. 

The rule in Pruitt should not apply to this case because the error 

made by the clerk in Pruitt was induced by the sloppy handwriting of the 

plaintiff's predecessor while the error in the instant case resulted from a breach of 

the clerk's legal duty to record the transfer from Grant to his creditors and to 

use the name "Grant". See §55-138 of the 1950 Code of Virginia, as amended. 

The ruling in Pruitt clearly does not apply to the tax sale argument inasmuch as 

in Pruitt the subject land was shown to be on the land records and the tax 

assessment records only in the name of "Bush" while in the instant case the 
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subject land is and has been on the land records and the tax assessment records 

in the names of both Grant and Lester. The tax officials should have easily 

discovered Lester's interest in the lands on the basis of the fact that the land I 

record showing a land grant to James Grant in 1844 that was not recorded until I 
1957, which fact appearing on the record would have put a reaso11:able person on l 

inquiry to discovery what had caused such a bizarre occurrence. See Allen v.l 

Green, 229 Va 588, 331 S.E.2d 472 (1985); Orphanovdakis v. Orphanovdakis, 199 1 

Va 142, 98 S.E.2d 676 (1957); Rorrer Iron Co. v. Trout, 83 Va 397, 2 S.E. 7131 
I 
I 

(1887). In addition, the tax assessment records showing that the taxes on the 1 

! 

same land had been assessed and paid by Lester since 1945 was obviously ! 

information which the treasurer had inasmuch as the treasurer assessed the land to I 

Lester and actually collected the money. A prudent title attorney, preparing the 

order of publication in the tax suit in 1959 to 1960, should have discovered 

Lester's claim. See Forrer v. Brown, 221 Va 1098, 277. S.E.2d 483 (1981). It 

is important to note that the rule requiring that a suit to set aside a tax sale be 1 

filed within twelve months does not validate a deficient order of publication and 1 

i 
cannot "breathe life" into a void decree of sale or authorize a court by judicial I 

sale to divest one not a party to the suit of his ownership in the property. I 
I 

Forrer v. Brown, supra. The Court in Forrer recognized that "elementary is the I 
proposition that no person may be deprived of his property without due process of 1 

· law and one ·of the essentials of due process is notice." Forrer, supra, page 486. 

Also, Finkle Outdoor Products, Inc. v. Bell, 205 Va 927, 931, 140 S.E.2d 695, 698 

(1965). The Court specifically rejected the contention that the county joined 

plaintiff by order of publication as a "party unknown." Thus, the Pruitt case 

does not help the plaintiff. 
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3. LESTER GAVE ACTUAL NOTICE OF ITS CLAIM TO WALTER V. 

ROBERTS, RALPH B. RHODES, AND INDIRECTLY TO LITTLE AND HUNT. 

It is uncontested that Walter V. Roberts purchased the tract in 

question from Ralph B. Rhodes acting as trustee with actual knowledge both to 

Rhodes and to Roberts of Lester's claim. Lester had a representative stand up at I 
the auction sale and announce Lester's clsim to the property and further Lester's I 

I 

attorney wrote to the trustee, Ralph B • Rhodes, and advised him in writing not to I 
I 

sell the property because Lester laid claim to it by prior conveyance. According I 
l 

to Hunt and Little's testimony, Roberts apparently felt it appropriate to stand mute 1 

I 

about this obvious and critical matter when Roberts sold the property to Hunt and ! 

Little. It is clear that Hunt and Little have a cause of action against Roberts 

ij inasmuch as Roberts breached the covenants of general warranty of title in 

• 
~; conveying the property by general warranty of title when he, in fact, had actual 
UN 

~~ i: ui notice of a prior claim to the property. In addition, the attorney for Hunt and 
D:j 
iS: a~ Little himself had received oral and written notice of the prior claim of Lester to 
~ 
~ the property. 

III. CONCLUSION 

For the reasons cited and based upon the arguments foregoing, your 

Defendant respectfully prays that the Court dismiss the counts of the amended 

motion for judgment and that the Court adjudicate that Lester has good and 

sufficient title as against Hunt and Little to the property in question. 

Respectfully submitted this 20th day of November, 1986. 
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Philip G. Gardner, Esq. 
GARDNER, GARDNER & BARROW, P. C. 
10 N. Bridge Street 
P .0. Box 552 
Martinsville, VA 24114-0552 
703-638-2455 

CERTIFICATE 

This is to certify that a 
day mailed to all counsel of record. 
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VIRGINIA: · 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

LARRY K. LITTLE 

and 

DOUGLAS M. HUNT, 

Plaintiffs, 
v. REPLY MEMORANDUM OF LAW 

LAW NO. 84-4-1143 
THE LESTER GROUP, INC., 
f/n/a Lester Lumber Company, 

Defendants. 

COMES NOW the plaintiffs, Larry K. Little and Douglas M. Hunt, by counsel, 

and files the following Reply to the Memorandum of Law filed by the defendant, 

Lester Lumber Company, on November 24, 1986. 

STATEMENT OP PACTS 

The plaintiffs reassert the factual statement submitted in their Memorandum 

of Law filed on November 25, 1986. 

ARGUMENT 

I. THE 1960 TAX SALE WHICH RESULTED IN THE CONVEYANCE OF 
THE TRACT IN QUESTION TO W. L. AND P. G. SAUNDERS BY DEED 
DATED APRIL 7, 1960, IS. NOT VOID AND TITLE EMANATING 
THEREFROM IS VALID. 

The tax sale of the tract in question in 1960 was a valid sale based on delinquent 

taxes assessed to James Grant, his heirs, devisees, assigns and any unknown heirs. 

These delinquent taxes were unpaid real property taxes for the years 1955 thru 

1959. This sale was not a forfeiture but was for these delinquent taxes. 

James Grant, his heirs, devisees, assigns and any unknown heirs were considered 

to be the parties necessary for the chancery suit involving the sale of 191 acres of 

land. In order to sell the property it was necessary to give all parties proper 
:~~ 0/fic•z of 
~~~ "7Q,ockz, &l notice. In 1960, the Commissioner in Chancery was unable to determine who owned 
7/rttin oll'fl•l 
Vl"ounl, Va. 24/J/ 
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the property in is;ue. There is simply no evidence that the Commissioner in Chancery 

acted in any manner other than with due diligence. The undisputed evidence is that 

a recordation error in 1878 (using the name of the commissioner in a creditor's 

action, Charles L. Powell, as Grantor and not the name of the true Grantor, James 

R. Grant) could not and would not have been discovered by the Commissioner in 

1960. Thus, there can be no contention that the Commissioner in Chancery acted 

without due diligence. 

On the other hand, Lester Lumber Company was presumed to have knowledge 

of all the records surrounding their alleged purchase of the property in 1945. Lester 

Lumber Company presumably did a title examination on the 191 acres of land they 

were purchasing. In Virginia: 

A full search requires that the seller's chain of title be established for a 
minimum of sixty years. The adversing process should begin with the 
grantor of a general warranty deed to the captioned property at least sixty 
years old. Berryhill, Virginia Real Estate Closings, Sec. 3-3 (1983). 

However, the chain of title of Lester Lumber Company includes nothing but 

special warranty deeds. Thus the special warranty deeds should have placed Lester 

Lumber Company's title examiner on notice of a possible defect in their chain of 

title. Parham, A Virginia Title Examiner's Manual, Sec. 16-10 (1977). Consequently, 

these two concepts immediately shed doubt upon the accuracy of Lester Lumber 

Company's claim of title. 

More importantly, and contrary to Lester Lumber Company's claim of no notice, 

the law presumes Lester Lumber Company was on notice of the tax sale. (Plaintiff's 

original Memorandum of Law, pp.6-7). As Lester Lumber Company's chain of title 

reflects, they had knowledge of any interest James Grant had in the land they had 

bought. 

The Deed of Trust from James Grant to Willis J. Cousins put Lester Lumber 

Company on notice that its ·title originated in a land grant dated 1844 which was 
Gt~t~~ Offit:t~.r of 
rznon ~ ~odir.r, B1d. not recorded. Thus, Lester Lumber Company was on notice that there was no 
14 !lrcun oln•l 

~ 7/rounl, lk. 241.1/ 
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document of title which originated ownership in the property at issue in James 

Grant. Ut is well settled that what is sufficient to put a person upon inquiry would 

charge him with knowledge of the facts of which a diligent pursuit of that inquiry 

would have informed him. University of Richmond v. Stone, 148 Va. 686, 139 S.E. 

25'1 (192'1).) As a result, the doctrine of laches prohibits Lester Lumber Company 

from any attempt to divest Little and Hunt of their legal title some twenty-six 

years later. 

Similarly, Lester Lumber Company is presumed to have knowledge of the interest 

of James Grant in the ''erroneous" recordation of the conveyance from Charles L. 

Powell to William T. Mitchell and John R. Cabell dated March 4, 1878 recorded at 

Deed Book 32 Page 587 in the Franklin County Circuit Court Clerk's Office. The 

Deed recited that Charles L. Powell was appointed Commissioner in a creditor's 

suit to sen the lands of James Grant. 

Any erroneous recordation is charged to the person whose title includes the error • 

••• (T)he Clerk recording a deed acts as the agent of the person offering it 
for recordation. The purpose of recordation is to protect the grantee's 
interest, and the recorder acts for him in copying the deed into the record. 
If this task is inproperly done, the consequence must be borne by the party 
at whose instance it was done, rather than by an innocent purchaser. Pruitt 
v. Ferguson, 224 Va. 507, 297 S.E. 2d 714, 717 (1982). 

Since the error, of which Lester Lumber Company had knowledge, was in 

Lester Lumber Company's chain of title, they are not 

"in a position to complain of or to take advantage of the resulting confusion." 
Pruitt v. Ferguson, supra. 

Thus, the error does not affect the title in James Grant and his assigns. 

As a result of this knowledge of Lester Lumber Company, the notice by 

publication in 1960 imputes notice of the tax sale to Lester Lumber Company. The 

notice was specifically directed to "James Grant, his heirs, devisees, assigns, and 

any unknown heirs.'' An "assign" is "a person to whom a transfer of property, right, 
111 Offic•l of 
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Lumber Company was an assign of James Grant and the notice by publication was 

notice to Lester Lumber Company that its interest in the property at issue would 

be affected by the tax sale. 

Cases cited by Lester Lumber Company do not support their position that they 

failed to receive notice of the tax sale. In Jennings v. City of Norfolk, 198 Va. 2'17, 

93 S.E .2d 302 (1956 ), the Virginia Supreme Court reversed a tax sale because of lack 

of notice to a necessary party. The notice of publication was addressed to "Parties 

Unknown." In that case, a subsequent purchaser was deemed not to have received 

notice of the tax sale because "Parties Unknown" was insufficient to put the party 

on notice. The Jennings court did suggest that the Order of Publication would have 

been proper notice had 

"Parties Unknown" been modified to include "personal representative, heirs, 
assigns, or successors in title or estate. "Jennings v. City of Norfolk, supra. 

The Jennings rationale is applicable to the case at bar as it supports the position 

of Little and Hunt. In 1959, Russell Davis, acting as the attorney for Franklin 

County, a body politic, filed a Bill of Complaint in the Circuit Court of Franklin 

County to sell the property at issue for back taxes. By a decree of reference, 

Willard R. Finney, Commissioner in Chancery, was appointed to determine who the 

owners of the property were. The Commissioner's Report stated: 

Your undersigned Commissioner reports that as far as the records in the 
Clerk's Office of the Circuit Court of Franklin County, Virginia, are properly 
kept and indexed, that James Grant was the owner of the 191 acres ·of land 
lying and being on Turkey Cock Mountain in Franklin County, Virginia. This 
land was granted to James Grant by a grant dated June 13, 1845, from 
James McDowell, Governor of the State of Virginia. This grant was made 
by virtue of treasury warrant no. 15268, said tract of land being described 
in said grant as follows: •••• 

From the depositions, from the records of the Clerk's Office, your 
undersigned Commissioner was unable to determine whether James Grant 
is deceased, and if he is deceased, who were his heirs. Considering the 
date of the grant, it would appear that James Grant died, seized and 
possessed of the following described tract of land. 
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This prudent title examination would have resulted in notice going to heirs, 

assigns, and devisees of James Grant. The Order of Publication was published and 

indicated that the suit concerning 191 acres on Turkey Cock Mountain was against 

James Grant, his heirs, devisees, assigns, and any unknown heirs. Consequently, 

this notice would have been sufficient to place Lester Lumber Company, who obtained 

191 acres on Turkey Cock Mountain and who was an assign of James Grant, on notice 

that their interest in 191 acres was subject to the jurisdiction of the Court. 

Similarly, in Harris v. Deal, 189 Va. 675, 54 S.E.2d 161 (1949), the Court found 

a notice by publication for a tax sale to be defective. The notice stated that "some 

of the respondents are non-residents of the State of Virginia." Harris v. Deal, 

supra. Further, the Court found: 

There is nothing in the order of publication to indicate that the unknown 
parties referred to are the successors or assigns of the Kerrey Land 
Corporation, or the heirs of George E. Wood, or what their interests are. 
It does not give a description of the land or proper notice of its ownership. 
As to such non-residents and unknown parties, the order of publication was 
fatally defective ••• ~ 

While notice in Harris was defective as to the description of property being 

sold and failure to adequately include all parties, the notice in the case at bar is 

without such deficiency. As demonstrated, Lester Lumber Company was an "assign" 

of James Grant and the notice was directed to "assigns." Lester Lumber Company 

obtained 191 acres on Turkey Cock Mountain, Franklin County, Virginia. In addition, 

the. description in the notice was sufficient to put Lester Lumber Company on 

notice. The notice, published in The Franklin News Post stated (in addition to time 

and date): 



At the front· door of the Courthouse of Rocky Mount, Virginia, (the 
Commis~ioner would) offer for sale at public auction to the highest bidder, 
an that certain tract or parcel of land containing one hundred ninety-one 
(191) acre~, more or less, situate, lying and being on Turkey Cock Mountain, 
in Franklin County, Virginia, near the Pittsylvania County and the Henry 
County line, ••• (emphasis added). 

This description is strikingly similar to the language in the deed by which Lester 

Lumber Company claims title. That deed recited: 

That certain tract or parcel of land containing 191 acres, more or less, 
situate, lying and being on the east side of Turkey Cock Mountain and 
taxes in the Union Han Magisterial District .... (emphasii&Oaed) 

Thus, Lester Lumber Compariy was on notice that their interest in the land 

could be affected in 1960. The notice of publication was in accordance with Va. 

Code Ann. Sec. 8-71 and 8-72 (now Va. Code Ann. Sec. 8.01-316(2) and 8.01-317} and 

the Court in 1960 properly had jurisdiction to enter its decree affecting the interest 

of Lester Lumber Company. 

The defendant, Lester Lumber Company asserts that "it is uncontested in this 

case that in 1960 the taxes were not delinquent ••• but, in fact, had been paid since 

1947 by Lester." This is simply not the case. Lester Lumber Company had paid 

taxes on an erroneous assessment of real property taxes. Lester Lumber Company's 

payment of those taxes rested upon their erroneous claim of legal title. 

Similarly, Lester Lumber Company asserts that a tax sale to Little and Hunt 

by their predecessors in title is defeated by a showing that the notice required by 

statute was not given ~ that the taxes for which the land was sold had been 

properly paid. The plaintiffs, Little and Hunt, have already shown that Lester 

Lumber Company had proper notice. More importantly, the taxes for which the 

land was sold had not been properly paid. The delinquent taxes for which the 

property in issue had been sold were those assessed to James Grant as a result of 

lack of legal title in Lester Lumber Company. Lester Lumber Company's payment 
Bcr111 0Jiic•3 of 
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Grant and his successors in title were vested with legal title when the taxes became 

delinquent. 

As the Virginia Supreme Court stated in Craig Giles Iron Co. v. Epling, 135 Va. 

74, ll5 S.E. 534, 536 (1922): 

{T)he tax deed vested ••• only such title as was vested in the party assessed 
with the taxes on account whereof the land was sold. 

The delinquent taxes were assessed in the name of James Grant. The delinquent 

taxes resulted in the selling of the property. Since James Grant and his successors 

in title have been shown to have held legal title to the land at the time of the sale, 

the tax deed would transfer proper legal title to the innocent purchaser at the sale. 

If Lester Lumber Company had any interest, they could have challenged the tax 

sale. Their failure to do so for 26 years prevents them from doing so now due to 

the equitable doctrine ~ laches. 

ARGUMENT 

n. THE RULE OF PRUITT v. FERGUSON SHOULD AND DOES APPLY. 

Lester Lumber Company is mistaken in its assertion that Pruitt v. Ferguson, 

224 Va. 507, 297 S.E.2d 714 {1982) does not apply to the case at bar. The suit wu. 

to quiet title but the Court recognized that it had to "determine the effect of a 

misnomer'' in a· recorded Deed. In 1877, a mistake had been made by a scrivener 

in recording by longhand. The clerk wrote the surname of the grantee as "Bush" 

rather than "Rush" as it was supposed to be throughout the deed. The scrivener's 

formation of the letter ''B" was found to be a result of misunderstanding the 

handwriting on the original Deed. As a result of this error, the taxes on the 

property were assessed to George and Reanna Bush from 1895 through 1955 and 

were unpaid for many years. In 1964, the land was sold to satisfy 1958 delinquent 
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taxes. There was no evidence or contention of error, irregularity or fraud in any 

proceeding. In 1966, the Fergusons purchased the property and brought suit in 1974. 

The original claim of the Pruitts was based on the will of William Harding who 

conveyed the property before his death. The trial court rejected this argument. 

The Pruitts then claimed the tax sale in 1964 was void because the assessment was 

made against a non-existent person named Bush and that no notice was given to 

the true owners. The trial court found "that the tax sale was valid and that the 

uncontroverted evidence was that the assessing officials, the clerk, and the purchaser, 

Sterne, 

"all acted in good faith, upon reasonable and honest interpretations of the 
facts as they appeared, and with full intent to satisfy all requirements of 
law." Pruitt v. Fergusan, supra 

The Virginia Supreme Court found that Forrer v. Brown, 221 Va. 1098, 277 

S.E.2d 483 (1981), cited by Lester Lumber Company, was inapplicable to the Pruitt 

situation. In Forrer the Court found that an order of publication was defective 

when addressed to "heirs and all other perons interested in the estate." It was 

defective because it would not be adequate notice to Mr. Brown who purchased the 

property at a tax sale. In Forrer, unlike Pruitt, a prudent title attorney, in preparing 

the order of publication, would have found the claim of Mr. Brown. Brown's claim 

was valid but had not been recorded. Pruitt, supra. 

The Court likewise found that George and Reanna Rush were responsible for 

the misnomer recorded in 1877, and that: 

"neither they nor any parties claiming under them, in the absence of fraud 
or oppressive conduct by others, were in a position to complain of or to 
take advantage of the resulting confusion". I d. 

The Court concluded by holding: 

"that the clerk recording a Deed acts as the agent of the person offering 
it for recordation. The purpose of recordation is to protect the grantee's 
interest, and the recorder acts for him in copying the deed into the record. 
If this task is improperly done, the consequence must be borne by the party 
at whose instance it was done, rather than by an innocent purchaser. The 
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original deed does not constitute notice to subsequent purchasers after it 
had been copied into the record. After it is copied, the record alone 
imports such notice. The Court further held that the persons claiming 
tmder (the mistake) were estopped to dispute correctness of the record: 

'wherever one of two innocent persons might suffer by the acts of a third, 
he who has enabled such third person to occasion the loss must sustain it."' 
Pruitt v. Ferguson, supra. (citing White v. Himmelberger-Harrison Lumber 
Co., 240 Mo. 13, 25, 139 S.W. 553, 556 (1911). 

The Pruitt case is directly applicable to the situation in this case between 

Lester Lumber Company and Little and Hunt. The counsel for Lester Lumber 

Comp~y incorrectly suggests that a clerk breached his/her legal duty in the mistake 

recorded in Lester Lumber Company's chain of title in 1878. The mistake involved 

the recordation of the sale of land in a creditor's suit in the name of the Commissioner 

rather than in the name of the debtor, James Grant. This mistake is no different 

than the misunderstanding in the recordation of Rush as Bush in Pruitt. Under the 

Pruitt rule, there is quite clearly no way in which a prudent title attorney, in 

preparing an order of publication in 1960, would have discovered Lester Lumber· 

Company's claim. But a prudent title attorney, in examining the title for Lester 

Lumber Company would have found the error in examining the title back to a 

general warranty deed. 

Furthermore, due to the factual similarities between Pruitt and the case at 

bar, Lester Lumber Company should be held liable for the mistake which is in their 

chain of title. According to Pruitt, the mistaken recordation in 1878 would be 

borne by William T. Mitchell and John R. Cabell, the grantees in the Deed and 

their successors in title. As in .!.!!!!!' cited by Pruitt, any persons claiming title 

under the persons responsible for the mistake: 
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are estopped to dispute correctness of the record: 'wherever one of two 
imocent persons might suffer by the acts of a third, he who has enabled 
such third person to occasion the loss must sustain it.' ld. 

Thus, since Mitchell, Cabell, and Charles L. Powell (parties in the mistaken 

recordation of 18'18) are in Lester Lumber Company's chain of title, Lester Lumber 

Company must sustain the loss occasioned by the mistake. Little and Hunt claim 

good title under the imocent purchasers of the 191 acre tract at the 1960 tax sale. 

ARGUMENT 

m. WHILE LESTER LUMBER COMPANY DID MAKE A CLAIM AGAINST 
THE PROPERTY, THERE WAS NEVER ANY ACTION TAKEN TO ENFORCE 
THE CLAIM IN PARTICULAR LEGAL ACTIONS. 

While it is uncontested that Lester Lumber Company made a claim at the 

foreclosure sale in 19'10, the· sale also placed Lester Lumber Company on further 

notice that any interest they possessed in the property was before the Court. The 

counsel for Lester Lumber Company apparently is suggesting that Little and Hunt 

should bring suit against Roberts in this situation. However, that is not the issue. 

The issue in this case is whether Little and Hunt's title is superior to Lester 

Lumber Company's claim. Since Lester Lumber Company sent a representative to 

the sale in 19'10 they were obviously aware of the adverse claim to the property 

by virtue of the foreclosure proceeding. It was Lester's perogative to obtain an 

injunction against the foreclosure sale in 19'10 and assert their claim to the property. 

However, Lester Lumber Company refused to seek an injunction or exercise their 

legal remedies to challenge the sale. Consequently, the equitable doctrine of laches 

prevents their assertion of ownership at this point. 

In Shirley v. Van Every, 159 Va. '162, 16'1 S. E. 345 (1933), the Virginia Supreme 

Court defined laches as: 
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••• neglect or omission to do what one should do as warrants the presumption 
that he. has abandoned his claim, and declines to assert his right. 

For 26 years, Lester Lumber Company has failed to assert any rights they 

claimed in the property at is:Jue and 16 years since the foreclosure sale. 

CONCLUSION 

Because Lester Lumber Company was on notice of legal action which would 

affect their interest in the 191 acre tract, their failure to do so promptly estopped 

them from asserting any rights at this time (26 years later). Any mistake in 

recordation which is in Lester Lumber Company's chain of title, must be borne by 

Lester Lumber Company. Lester Lumber Company's failure to correct any errors 

or assert rights over an extended period of time should not divest Little and Hunt 

of legal title received as innocent purchasers. 

LARRY K. LITTLE and 
DOUGLAS M. HUNT 

By counsel 

CERTIFICATE OF MAILING 

I, Ralph B. Rhodes, counsel of record for the plaintiffs, do hereby certify that 
I have mailed a true and correct copy of the foregoing Reply Memorandum of Law 
to Philip G. Gardner, Gardner, Gardner, &: Barrow, P.C., 10 N. Bridge Street, P.O. 
Box 552, Martirmville, Virginia 24112, this the _ day of ---------
198_. 

Ralph B. Rhodes 
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VIRGINIA: IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

LARRY I<. LITTLE, 

and 

DOUGLAS M. HUNT, 

Plain tiffs, 

vs. 

THE LESTER GROUP, INC., 
f/n/a Lester Lumber Company, 

.._ Defendant • . a: 
85~ u., 

REPLY MEMORANDUM ON BEHALF 
OF DEFENDANT 
Law No. 84-4-1143 

:E-e::: 
-J:-w 
~~~ 

~;g:.i COMES NOW Defendant, by counsel, and respectfully itles this his Reply 
0::.:....>~ 
LL., • 

6~orandum, the particulars of which are as follows, to-wit: 
l.AJ~l: 
::!a::::~: 
"-~ 

y 

REPLY TO ISSUE NO. I 

The first issue raised by Plaintiffs is really two issues. Plaintiffs. iu-st 

claim that Defendant has sat on their rights for twenty-seven years and somehow 

lost its rights because it did not institute a legal proceeding to assert its claim to 

the land. The mere mention of the equitable doctrine of laches is absolutely 

ludicrous in this case because it has nothing to do with this case whatsoever. 

The question in the case is who has good title. The argument of the Plaintiffs 

that Defendant is barred by laches seems to. admit that the Defendant has good 

title but is a last-ditch "grasping at straws" argument to try to save the day. 

Defendant has a superior legal title to that claimed by Plaintiffs and no amount of 

delay can affect Plaintiff Hunt's claim. 
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Laches is a delay in ~he enforcement of one's rights as works a 

disadvantage to another; or, such delay without regard to the effect it may have 

upon another as will warrant the presumption that the party has waived his right. 

It is such neglect or omission to do what one should do as warrants the 

presumption that he has abandoned his claim, and declines to assert his right. 

Mere lapse of time, in the absence of circumstances affording evidence of a 

presumption that a right has been abandoned, is not considered laches. See 

generally Michie's Jurisprudence, Equity, Vol. 7A, §26. One who has a valid and 

recorded deed does not have to worry about sitting on his rights. His rights are . 
recorded in the Clerk's Office. The doctrine of laches has nothing to do with one 

who has a ~ona fide legal title recorded in the Clerk's Office. Mr. Rhodes 

overlooks in his memorandum the fact that delay alone and time alone is not the 

important ·element in laches. The important element is delay which places another 

at a disadvantage. If Defendant had any duty to take any action, and it is 

submitted that it did not, such delay did not prejudice Mr. Rhodes' client. 

Indeed, the party from whom Mr. Rhodes' clients bought the property (Mr. 

Roberts) was put on actual notice of Defendant's claim and Mr. Rhodes himself was 

put on actual notice of Defendant's claim. Mr. Rhodes and Mr. Roberts 

notwithstanding being put on actual notice at the auction sale and notwithstanding 

the· fact that Defendant's lawyer wrote Mr. Rhodes, blasted full-steam ahead and 

Mr. Rhodes sold the property and Mr. Roberts bought it with full knowledge that 

Defendant had a prior recorded deed to the property. There has been no showing 

at all that Defendant ever intended to abandon their rightful claim of ownership to 

the property. Mr. Rhodes has completely m~sconstrued the doctrine of laches. 

The passage of time is only one circumstance· from which one might infer that 

another has abandoned his rights. All the circumstances must be considered. 

Defendant has legal title to the property as evidenced by its deed in the Clerk's 
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Office and was under na duty to take any claim. Accordingly, Defendant cannot 

be charged with having abandoned its claim by not taking action which it did not 

have to take in the first place. The second element of laches, prejudiced to the 

other party, is certainly not present since the "other party's" predecessor in title, 

Walter V. Roberts, had actual notice of Defendant's claim. See generally Michie's 

Jurisprudence, Equity, Vol. 7A, §30. 

The second part of the argument made by Mr. Rhodes in his first issue 

is as ill-founded as the argument on laches. The tax sale wherein Russell L. 

Davis, Special Commissioner, conveyed the tract in question to Mr. Rhodes' clients' 

predecessors in title is completely void and no one claiming title from that tax sale 

has any title at all. Notice of publication was not sufficient to put Defendant on 

notice of anything. · Defendant Lester was a necessary party to that suit and was 

not made· a necessary party to that suit. The case of Jennings v. City of 

Norfolk, 198 Va 277, 93 S.E.2d, 302 (1956) at page 307 in the Southeastern 

Reporter, contains an interesting discussion of tax sales and notices. In Jennings 

v. City of Norfolk, the Supreme Court noted that under §58-797 of the 1950 Code 

of Virginia, as amended, the Clerks of Courts in which deeds are recorded are 

required at the end of each year to furnish the Commissioner of Revenue with a 

list of all deeds and deeds of trust with the names of the grantors and the 

grantees and the description of the property conveyed during the year. The 

Court noted that the Commissioner under the same statute is then required to 

promptly and carefully check such list against the records in the office of the 

Clerk who furnished the same and if he imds any errors on the list he shall make 

the proper corrections. By §58-803 of the 19~0 Code of Virginia, as amended, the 

lands appearing on the lists in the Commissioner's Office shall be transferred 

accordingly on the land book and charged to the person to whom the transfer is 

made. Section 58-809 requires the Commissioner, in making out his land book and 
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co1•rect any mistake ma.de in any entry. Section 58-1104 which provides the 

procedure for enforcement of liens for taxes through bill in equity filed for that 

purpose requires that "all necessary parties shall be made defendant." One must 

bear in mtnd that Russell L. Davis was acting as Special Commissioner for Franklin 

County. Franldin County knew that Defendant claimed the property. Franklin 

County knew that Defendant Lester claimed the property because Defendant Lester 

was paying taxes on the property. Defendant was by no stretch of the 

imagination a party unknown. Only actual notice would serve to bring Lester into 

the suit and it is undenied that Lester got no actual notice by service of process. 

Case law is clea:r that Franldin County wns required to use due diligence in 

investigating the owner's whereabouts and it is obvious that Franklin County used 

no diligence because no one bothered to tell Mr. Davis that Lester not only owned 

the prope~ty but was paying taxes on the property and that there were, in fact, 

no delinquent taxes on the property. See Jennings v. City. of Norfolk, 198 Va 

277, 93 S.E.2d, 302 (1956); Harris v. Deal, 189 Va 675, 54 S.E.2d, 161 (1949). 

REPLY TO ISSUE NO. II 

The second issue raised by Mr. Rhodes in his memorandum is whether 

Walter Roberts is a bona fide purchaser for value at the foreclosure sale in 1970. 

As has been previously noted, it doesn't make any difference whether he is a bona 

fide purchaser at the foreclosure sale because no one claiming title through the 

Franldin County tax sale has any title at all. The argument that Walter Roberts is 

a bona fide purchaser for value ignores the f;.t.cts. The facts are stipulated that 

at the auction sale which Walter Roberts attended a representative from Defendant 

Lester stood up, waved his hand, and announced that Lester claimed the property. 

In addition, Mr. Rhodes himself who was the trustee when Walter Roberts bought 
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the property admits that· he received written notice of the claim before he deeded 

the property to Mr: Roberts. 

REPLY TO ISSUE NO. III 

The third issue raised by Mr. Rhodes concerns the argument 

surrounding the fact that his clients have a general warranty deed. The only 

important thing to remember about the fact that his clients have a general 

warranty deed is that his clients have somebody to sue. The solution to this 

complicated case is very simple. Walter V. Roberts gave a general warranty deed 

to Plaintiffs Little and Hunt. Walter V •. Roberts breached his general warranty 

f deed to Plaintiffs Little and Hunt. Plaintiffs Little and Hunt ought to sue Walter 
ia~ 
~~~:s~ V. Roberts on the general warranty. It is quite clear that Walter V. Roberts 
~il~;; 
~~~! knowingly breached his general warranty to Plaintiffs Little and Hunt. He and his 
iw:g~ ,_t: 
~~i attorney. were both on actual notice of Defendant Lester's claim and blindly 

proceeded forward in total disregard of this claim. 

REPLY TO ISSUE NO. IV 

In the fourth issue, Mr. Rhodes argues that Defendant Lester is not a 

bona fide purchaser. Unfortunately for Mr. Rhodes, whether Defendant Lester is 

or is not a bona fide purchaser is not at issue. Even if Mr. Rhodes is correct 

that Defendant Lester is not a bona fide purchaser, that is not significant in this 

case. Mr. Rhodes' clients don't have any ti~le at all and thus they are in no 

position to claim that Defendant Lester is or is ·not a bona fide purchaser. The 

argument that Defendant Lester is not a bona fide purchaser is specious anyway 

because all of the authority Mr. Rhodes cites relates to what a lawyer is supposed 
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to do in an examination· of title in the exercise of reasonable care. Mr. Rhodes 

cannot cite one single fact to show that Defendant Lester was on notice of any 

adverse claim to the property. Mr. Rhodes tries to bridge this gap in the 

evidence by making the ridiculous argument that because the tax sale decree 

referred to James Grant and his "assigns" that this somehow put Defendant Lester 

on such notice as would make them not a bona fide purchaser. This Alice in 

Wonderland logic is so weak that tt is aggrevating that Mr. Rhodes would expect 

anybody not to see through it. Defendant Lester already owned the property and 

had its deed recorded when the notice Mr. Rhodes reltes upon was run. 

Defendant Lester ·Lumber Company got the property tn 1945. Mr. Rhodes argues 

that by some magic a tax sale notice run in 1960 makes Defendant Lester Lumber 

Company other than ·a bona fide purchaser. 

CONCLUSION 

Mr. Rhodes overlooks the basic fact that the tax sale decree from and 

through which his clients claim title is not only voidable but flat out void. It is 

void because when Franklin County brought the suit there were no delinquent 

taxes on the property and Franklin County had the records to show that there 

were no delinquent taxes on the property. Franklin County knew by it.s own 

records Defendant Lester Lumber Company had paid the taxes up to date yet 

Franklin County had not paid any attention to its ~wn records, which is a breach 

of statutory duty, which records showed that Defendant Lester Lumber Company 

not only claimed the property but had paid. the taxes on it. If Mr. Rhodes' 

arguments about special warranty deeds and general warranty deeds and. laches 

have any merit, they might have s~me merit for some other case but certainly not 

for this case. Mr. Rhodes is just not the right person to be making the 

104 



II 

-
arguments because his clients don't have any title. His clients ought to sue Walter 

v. Roberts who gave, and breached, a general warranty deed. 

Respectfully submitted this 9th day of February, 1987. 

Philip G. Gardner, Esq. 
GARDNER, GARDNER & BARROW, P.C. 
Fourth Floor, Dominion Bank Building 
231 East Church Street 
Martinsville, VA 24112 
703-638-2455 
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512 Pruitt v. Ferguson, 2~ .. Va. 507. 
Opinion. 

221 Va. at II 04, 277 S.E.2d at 486. The oistinction between that 
case and this lies in the fact that a prudent title attorney, prepar­
ing the order of publication in the tax suit, would have discovered 
Ned Brown's claim. The same property had been subjected to a 
judicial sale in another chancery suit four years earlier. Brown 
had been the successful bidder then, and the final decree had con­
firmed the sale and recited that a deed had been delivered to him 
but that it was still unrecorded. It would have been the duty of a 
prudent title examiner to examine the papers in the earlier· suit. 
which named the record owners as defendants and came within 
their chain of title. Brown was thus not outside the record chain, 
as the Rush heirs were in the case at bar. 

[3] Undoubtedly William Harding intended to convey the land 
to Reanna Rush and her husband. The original deed may well 
have contained their names correctly spelled. • Were they, or their 
heirs, upon due process principles, entitled to notice, in their true 
names, of the tax sale? To so hold would seriously impair the in· 
tegrity of our system of recording land titles. It would require a 
title examiner to search for unrecorded matters as a guard against 
scrivener's mistakes. He would rely on the record only at his peril. 

The facts of this case are unlike those frequently seen where tax 
authorities erroneously assess land in a name different from that 
of the owner shown by the land records. We need not, therefore. 
consider whether the misnomer was sufficiently slight to put tbc 
true owners on notice of the assessment, or whether they by their 
conduct waived any objection thereto, or whether the purchaser at 
the tax sale is protected by the two-year statute of limitations pro­
vided by Code § 58-1064. We think that George and Reanna \: 
Rush, in causing their deed to be recorded in 1877, were responsi- , 
ble for the misnomers thus perpetuated in the land records, and 
that neither they nor any parties claiming under them, in the ab­
sence of fraud or oppressive conduct by others, were in a positM. 
to complain of or to take advantages of the resulting confusion. , 

The case of White v. Himmelberger-Harrison Lumber Co., 240 
Mo. 13, 139 S. W. 553 (1911 ), is in point. There, a grantee namc.s 

• The original deed is not in evidence. If it contained the erroneous name, then b) dll · 
reasoning we adopt in this opinion, the grantee who offered it for recordation is estoppc4 • 
complain of the erroneous record which resulted. But whether it was erroneous or Dill. a 
was nol void. A deed to a non-existent person is a valid conveyance to the intended '- · 
mis-named grantee, if such a person exists and if the intention of the parties can be a.-.. 
tained. City Bank of Ponag~ v. Plank, 141 Wis. 653, 124 N.W. 1000 (1910). 
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1910). 

Pruitt v. Ferguson, 224 Va. 507. 5 13 
Opinion. 

O.H.P. Williams took his handwritten deed to the clerk for recor­
dation. The clerk copied it into the land records, misnaming the 
srantee as O.N.P. Williams. Taxes assessed in the name of record 
became delinquent. Notice was given to "O.N.P. Williams" and a 
tax sale was completed in that name. Williams' successor attacked 
the sale on the ground that the statutory notice had not been given 
to Williams, but to a non-existent person. The court held, overrul-
ing prior authority to the contrary, that the clerk recording !Jis:ed ,., 
acts as the a8£ll!_ of the person offerirJ&.l!.Jor recordation. The 

. purpose Olreooraationis to.proteetthe grantee's interest, and the 
recorder acts for him in copying the deed into the record. lLl)lis 
tast,js imP-roper~ done~ the conS!(JJWnCQ..IWI&Lbb born.a...lu' the 
partX-\t wJi'Ole instance tt was gon.£, ~than...JU!_aJL.ill!!E£_C,!lt 
pur.£ttaser. The OrJgtnar aced does not constitute notice to subse­
quent purchasers after it has been copied into the record. After it 
is copied, the record alone imparts such notice. The court further 
held that the persons claiming under Williams were estopped to 
dispute the correctness of the record: "Wherever one of two inno­
cent persons must suffer by the acts of a third, he who has ena­
bled such third person to occasion the loss must sustain it." /d. at 
25, 139 S.W. at 556. 

We agree with the foregoing reasoning and will accordingly af­
firm the decree. 

Affirnzed. 

1.0~ 
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Ralph B. Rhodes, Esq. 
Hutcherson & Rhodes 
Main Street 
Rocky Mount, Virginia 24151 

Philip G. Gardner, Esq. 
Gardner, Gardner & Barrow 
P. o. Drawer 552 
Martinsville, Virginia 24112 

Re: Hunt and Little v. Lester 

Gentlemen: 

In reference to the above, I see no need in setting 
forth the factual matters as to the chain of title; most, 
if not all matters, have been stipulated or are bot in 
dispute . 

It is evident from the facts that both the plaintiffs 
and defendant feel, and justifiably so, that they each have 
title to the property in question. 

As counsel has stated time and again, the difficulty 
began on March 4, 1878, when a deed was recorded in the 
Clerk's Office of this court by and between Charles L • 
Powell, Commissioner "in the case of Mitchell & Reynolds 
against James Grant's administrator and others of. the one 
part, and William T. Mitchell and John R. Cabell of the 
other part ..... 

When the conveyance was recorded, it was indexed by 
the then Clerk as a deed from Charles L. Powell, Commissioner, 
to William T. Mitchell and John R. Cabell. In the indexing, 
no reference was made that the conveyance was on behalf of 
James Grant or his estate. The result of which is that there 
is nothing in the grantor index to indicate that the Grant 
property was the subject of this conveyance, and the Com­
missioner of Revenue continued to carry this property as Grant's 

1.08 



Ralph B. Rhodes, Esq. 
Philip G. Gardner, Esq. 
Page 2 · 
February 13, 1987 

taxable real estate since there was nothing in the indexing 
to show or indicate that the Grant property had been conveyed 
to Mitchell and Cabell and as a result of which the property 
was sold for delinquent taxes assessed in the name of Grant 
to w. L. and P.G. Saunders by virtue of the Chancery suit 
styled Franklin County v. James Grant, his heirs, devisees, 
assigns and unknown heirs. 

First - I find that in the Chancery suit styled "Frank­
lin County v. James Grant, his heirs, devisees, assigns, and 
any unknown heirs" by virtue of which the property was sold 
for non-payment of taxes, that the order of publication and 
the publication were both proper and legally correct. 

Second - Contrary to counsels insistence, there was no 
way, due to the defect in indexing, that either party in the· 
two chains of title could know or be put on notice of the 
claim of the other. The same 191 acres being carried on the 
tax records in different names as two different tracts or par­
cels of land. 

Third - Counsel "for The Lester Group contends that at 
the time the property was sold at public auction by Ralph 
B. Rhodes, .Trustee, to Walter V. Roberts that a statement by 
a Lester representative that The Lester Group owned the pro­
perty to be sold was sufficient notice to a prospective pur­
chaser and voided the sale. Further, that a letter from 
Lester's attorney to Rhodes was sufficient notice to void 
title in Roberts. I do not agree. The Lester Group should 
have proceeded by a petition for injunction to enjoin the 
Trustee's sale rather than having someone make a statement 
at the time of sale as to Lester's alleged claim and like­
wise a letter from Lester's attorney was and is of no effect. 
A Trustee cannot and should not in such instances void or 
terminate a sale. 

Fourth - The Court finds that Pruitt v. Ferguson, 224 Va. 
507 (1982) is controlling. That the conveyance made as the 
result of the suit, Mitchell and Reynolds v. James Grant's 
administrator which deed was recorded on March 4, 1878, was 
not properly indexed; that the Clerk of the Circuit Court 
was acting as the agent for Mitchell and Cabell, the grantees, 
and unfortunately this omission in indexing must be borne by 
The Lester Group, it being in the Mitchell and Cabell chain 
of title. 

B. A. CA,VIS. Ill. .JUDGE 
ROCKY MOUNT, VIRGINIA a•tS1 

1.09 



Ralph B. Rhodes, Esq. 
Philip G. Gardner; Esq. 
Page 3 
February 13,· 1987 

The Court finds that Larry K. Little and Douglas 
M. Hunt are the title owners of the property in dispute. 

Mr. Rhodes will prepare-the requisite order setting 
forth Mr. Gardner's objections and exceptions and forward 
to me for entry. 

BADIII:ja 

B. A. D~VIS. Ill, .JUDGE 
ROCKY MOUNT. VIRGINIA 2411151 

Very truly yours, 

B. A. Davis, III 
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VIRGINIA: · 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

LARRY K. LITTLE 

and 

DOUGLAS M. HUNT, 

Plaintiffs, 

v. 

THE LESTER GROUP, INC., 
f/n/a Lester Lumber Company, 

Defendant. 

FINAL ORDER 
#84-4-1143 

THIS DAY CAME the plaintiffs and the defendant, by their counsel, pursuant 

to the proceedings heretofore held in this cause; and, 

UPON CONSIDERATION WHEREOF and after considering the evidence heard 

by the Court Ore Tenus, stipulations of facts and other evidence, and after reviewing 

the various Memorandums of Law filed by each of the parties herein, the Court 

finds that the plaintiffs, Larry K. Little and Douglas M. Hunt are the tiUe owners 

of certain property containing approximately 191 acres located on Turkey Cock 

Mountain, Franklin County, Virginia, as more fully described in plaintiffs' Motion 

for Judgment for the reasons set forth in this Court's opinion letter to counsel for 

plaintiffs and defendant dated February 13, 1987, a copy of which letter is attached 

to this Order and by reference made a part of this Order; and, it is, 

THEREFORE, ORDERED and ADJUDGED for the reasons set forth in the 

Court's Memorandum Letter dated February 13, 1987, which copy of Opinion Letter 

is attached hereto and made a part of this Order, the plaintiffs, Larry K. Little 

and Douglas M. Hunt, are the title owners and have the right of possession as 

against Lester Group, Inc., f/n/a Lester Lumber Company, of the following 191 acre 

tract of land, more or less, situated on Turkey Cock Mountain, Franklin County, 

Virginia, and described as follows: 
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BEGINNING at an existing iron pipe located in the northern bank of a branch, Amos' 
corner in George Wallser's western line; thence, with said branch the following 
courses and distances: N. 52 degs. 15' W. 78.58 feet to a stake; N. 1 deg. 00' W. 
66.96 feet to a stake; N. 60 degs. 13' W. 178.77 feet to a stake; N. 3 degs. 12' E. 
168.76 feet to a stake; N. 36 degs. 22' W. 81.13 feet to a nail in a stone pile; 
thence, crossing said branch with Amos' line, S. 55 degs. 38' 10" W. 465.47 feet to 
a stake; thence, continuing with Amos' line, S. 88 degs. 29' 45" W. 1452.00 feet to 
a stake; thence, leaving Amos' line, N. 26 degs. 35' W. 1181.41 feet to a stake; 
thence, N. 31 degs. 50' E. 1633.22 feet to a stake; thence, N. 56 degs. 42' 30" E. 
1320.00 feet to a stake; thence, N. 34 degs. 40' E. 693.00 feet to a stake; thence, S. 
58 degs. 34' E. 1485.00 feet to a stake and stone at a marked maple in George 
Wallser's western line; thence with said Wallser's line, S. 17 degs. 57' 20" W. 3259.74 
feet to the point and place of BEGINNING, containing 193.07 ·acres, more or less, 
all according to a survey by Clotus Craven, R.L.S., dated October 26, 1981, and of 
record in the Clerk's Office Circuit Court of Franklin County, Virginia, in Deed 
Book 370, Page 1964. 

BEING the same land conveyed to Larry K. Little and Douglas M. Hunt, by deed 
dated March, 1983, from Walter v. Roberts and Virginia S. Roberts, his wife, and 
of record in the aforesaid Clerk's Office in Deed book 370, Page 1960. 

All of which the defendant objects to the findings of the Court and the entrance 

of this Order; and, it is, 

FURTHER ORDERED that 31 days from the date of this Order, unless Notice 

of Appeal has been filed by the defendant with an Appeal Bond in the su~ of 

$500.00. The Clerk of this Court shall file this Order with the Deeds in his office 

indexing this Order in the Grantor Index in the names of Larry K. Little and Douglas 

M. Hunt, as well as Lester Group, Incorporated, f/n/a Lester Lumber Company, and 

Lester Lumber Company; and, 

THE CLERK is FURTHER OR~ to remove this cause from the docket. 

ENTER this the\i~day of ), 1987. !\, 
1 
---

P.J:-/); - a u "c. 
Judge 

We have seen this Order: 

·~~c;z 



. 
II. ASSIGNMENTS OF ERROR 

1. THE COURT ERRED IN FINDING THAT LITTLE 

AND HUNT'S PREDECESSORS IN TITLE 

OBTAINED VALID TITLE TO THE PROPERTY AT 

A TAX SALE WHEREIN THE TAXES ON THE 

PROPERTY WERE NOT, IN FACT, DELINQUENT 

AND THE LESTER GROUP DID NOT RECEIVE 

PROPER NOTICE OF SUCH TAX SALE. 

2. THE COURT ERRED IN RULING THAT THE 

LESTER GROUP DID NOT PROPERLY PUT LITTLE 

AND HUNT'S PREDECESSORS IN TITLE ON 

NOTICE OF THE CLAIM OF THE LESTER GROUP 

EVEN THOUGH AT THE AUCTION SALE WHEREIN 

LITTLE AND HUNT'S PREDECESSORS IN TITLE 

PURCHASED THE PROPERTY; THE LESTER 

GROUP ANNOUNCED AT THE AUCTION SALE ITS 

CLAIM TO THE PROPERTY AND FURTHER 

SPECIFICALLY NOTIFIED THE TRUSTEE, PRIOR 

TO THE SALE, IN WRITING OF THE LESTER 

GROUP'S CLAIM TO THE PROPERTY. 

1.1.4 



3. THE COURT ERRED IN RULING THAT THE CASE 

WAS CONTROLLED BY PRUITT V. FERGUSON, 

224 Va 507, 297 S.E.2d 714 (1982). THE RULE 

OF PRUITT V. FERGUSON RELATING TO THE 

EFFECT OF A CLERK'S RECORDING ERROR ON 

TITLE IS DISTINGUISHABLE AND FURTHER THE 

COURT ERRED IN ALLOWING LITTLE AND HUNT 

TO ASSERT THE RULE IN PRUITT V. FERGUSON 

SINCE LITTLE AND HUNT DID NOT THEMSELVES 

HAVE SUFFICIENT TITLE TO ASSERT PRUITT V. 

FERGUSON. 

1.1.5 



Jc . 
·.I '-. -. · BOOK 370 P~ca960 Prbated aacl Solcl b~ Poacl a Moon Co .. Charlotte. N. C. 

I'OBII & D. au 

·' .. . , } STATE OF NORTH CAROLINA 

--~RA~ND~O*L~P~H~-----------Couney. 

m~ts ~~~n Made thi------dal' of 

___ M_a_r_c_h ____ _, A. D. 19.!!.. by and betwee.u-..---------------------

Walter v. Roberts and wife. Virginia s. Roberts 

·-··: ··- ..... 

of the County 0,~f _____ R_a_n.-......d .... o ..... l._p_h ________ .aand State of North Carolina 

Part ies of the first part, &nw-..-----------------------------------
Larry K. Little and Douglas M. Hunt 

of the County O·~'----D_a_v_J._"d __ so_n ________ .aand State 0,~f ___ N_o_r_t_h __ c __ a_r_o_l_i_n_a ______ _ 

parL.j&L of the second part: 

WITNESSETH, that the said parL.j&Lof the iu-st part, in consideration of 

TEN DOLLARS AND OTHER VALUABLE CONSIDERATTONS ($10.00 et al)--n0nars 

t-:o-t .... h .... e .... m....._~--paid~l,_th_e parties of the second part, the receipt of-which is hereby 

acknowledged, h~ bargained and sold, and by these present do __ grant, bargain, sell and 

conve:y unto the said parties of the se·cond part and 

__ t_h_e_J._·r ___ ~be~, ~ul ___ t=h~a .... t __ c_e~r-t~a~i~n~t~r .... a~c-t~o-r~p~a-r~c-e .... l __________________ __ 

"""'="" ........ :--.-~"""""':"'"""':"':"......-"""""""''T""""""'"""""""'~------------------------of land, situate, lying and being in Southeast MagJ.sterJ.al 
District. ~ Franklin . County, State of 
Virginia 
~~and more particularly described and defined as follows: 

1:16 
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J BEGINNING at an existing iron pipe located ··in the northern bank of a branch, 
Amos' corner in George Wallser's western line; thence with said branch the 
following courses and distances: North 52° 15' West 78.58 feet to a stake; 
North 1° OO' West 66.96 feet to a stake; North ~0° 13' West 178.11 feet to a 
stak·e; North 3° 12' East 168.76 feet to a ·stake; North 36° 22' West 81.13 feet 
to a nail in a stone pile; thence crossing said branch with Amos' line, South 
55° 38' 10" West 465.47 feet tQ_ a stake; thence---continu:tng·wttb ADios'· line~·:· 
South 88~ 29' 45". West 1452.00 feet to a stake; thence leaving Amos' line, North 
26° 35' West 1181.41 feet -to a stake; thence No·rth 31° 50' East 1633.22 feet to 
a stake; thence North.56° 42' 30" East 1320•00 feet t~ a stake; thence North 34° 
40' East 693.00 feet to a stake; thence South 58° 34' East 1485.00 feet to a 
stake and stone at a marked maple in George Wallser's western line; thence with 
said Wallser's line, South 17° 57' 20" Wes~, 3259.74 feet to the point and place 
of BEGINNING, being 193.07 acres, more or less, all according to a survey by 
Clotus Craven, R.L.S., Asheboro, North Carolina, dated October 26, 1981. 

For back reference see deeds recorded in Deed'Book 268, Pages 16, 17 and 18; 
Deed Boo~ 192, Page ·373 ,"Franklin County Registry. 

TO HAVE AND TO.HOLD the aforesaidL&--•t.,.r~a~cut-...J~o""'r~pll'la .. r~c~e...,l ________ _ . 
---------~of land and all privileges and appurtenances thereto belonging, to the said 

parties of the second part, their 

heirs and assigns, to----t:=h.::.::e::.::1=· r=--...,.----only use and behoof forever. 

And th parties of the first part f t mselves ~e -----=-=:.:=::-..;:.=.......::::::.:::...-::.=.::::..=.:.-.c:_.==:..:... ______ _., or. __ .__ h e , . 

..:th ei; · --heirs; executors -and -administrators, -covenants with the -said p~of the · ·· 

second part, their heirs and assigns, that they are seized of said premises in fee, and 

have the right to convey the same in fee simple; that. the same are free and clear from all 

incumbrances, and that tb ey will warrant and defend the said title to the same against 

the lawful claims of all persons whomsoever. 

IN TESTIMONY WHEREOF, the said parties of the first part to these presents h~ 

--------------(Seal) 
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BOOK 370 PAca962 
STATE OF. NORTH CAROLINA 

Co , RANDOLPH } unt,y o~----------------------------
ss. 

I, __ _.,hro.M.;l • ._\,..\-A.N~C .... i"..__..,~Ea~.aabw.;."SII.l~w.;;;::::..;;..;~•· -;s~tt~-------------..a' Notar,o Public 

for said County and sta.._ _____________________ ldo hereby certify that 
Walter v. Roberts and wife, Virginia s. Roberts 

-------------------.:.~X , personally appeared before me tbi11•d!n''!md. 

aclm.owledged the due execution of the foregoinc (or annexed) instrument; 

Let the instrument and the certificate be registered. 

WITNESS 1117 band and notarial seal, this \3 

STATE OF----------------------} 
Councy 0~-------------------------

ss. 

I, ___________________________________________________ ___ 

for aaid Count)' and ata-------------------------------.wO hereby certify that 

------------------------------mD~-----------------------------------------------------------m , personally appeared before me this day and 

aclm.owlQdged the due execution of the foregoinc (ol" aDDexed) instrument; 

Let the instru:~mt and the certificate be registered. 

WITNESS m7 band and · •eal, tWlhw:fs._--'da7 \Uo-------------- 19-

... - ·- -· 

• 
Ul 

nS .... 
~ .,.. 
~ .,.. 
> 

~··· -·-..:· . ..__.....~..,,.. ~_..;;;.--~----·---------

• 
~ 

0 
0 . 
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PLAINTIFF' S EX. NO. 2 -

MAP; Too large to be reasonably incorporated into appendix. Can be viewed 

in the Clerk's Office. 
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(mnyers lltle Insuranre @rporation OWNER'S POLICY 

R-45148 • • 3/21/83 at 
2:06 P.M. 

• . .• · · ·• 3·.· Schedule A · · . 

$50,000.00 AGREE WITH THE PREPRINTED 
NUMBER ON THE COVER SHEET 

POUCY NUMBER 

85-00-017432 
THE POLICY NUMBER SHOWN~ 
ON THIS SCHEDULE MUST 

~--------------
I . Name of Insured: 

LARRY K. LITTLE AND DOUGLAS M. HUNT 

z. The es~ate or interest in the land described herein and which is covered by this policy is: 

FEE SIMPLE -..- --· ~, 
3. The estate or interest referred to herein is at Date of f!g.U~~~~ ~-~: 

'q ... ~~ 
Larry K, Little and Douglas M. ~.~~~~~ f ~, ·:· "~::.;!)' · 

~., . " •: \-- . : 

4. The land referr£!d to in this policy is described as fol~~~.:. ~ i 

Located in the County of Franklin;~ssa a: 
~ :·· ' r~ BEGINNING at an existing iron f1P~loc~ted the northern bank of a branch, 

Amos' corner in George Wallser s w~-~~ernl.line;: thence with said. branch the 
following courses atxidistances: · No~th''52° 15 .-:west 78.58 feet to a stake; 
North 1° 00' West 66.96 feet to a· st&ke~~orth 60° 13' West 178.ii feet co a 
stake; North 3° 12' East 168.76 feet to a stake; North 36° 22' West 81.13 
feet to a nail in a stone pile; thence crossing said branch with Amos' line, 
South ·sso 38' 10" West 465.47 feet to a stake; thence continuing with Amos' li 
South 88° 29' 45" West 1452.00 feet to a stake; thence leaving Amos' line, Nor 
26° 35' West 1181.41 feet to a stake; thence North 31° 50' East 163·3.22 feet t 
a stake; thence North 56° 42' 30" East 1320.00 feet to a stake; thence North 3 
40' East 693.00 feet to a stake; thence South 58° 34' East 1485.00 feet to a 
stake and stone at a marked maple in George Wallser's wesaern line; thence wit 
said Wallser's line, South 17° 57' 20" West, 3259.74 feet to the point and pla 
of BEGINNING·, being 193.07 acres, mo~:e or less, all according to a survey by 
Clotus Craven, R.LS, Asheboro, North Carolina, dated October 26, 1981. 

·, 
AND BEING THE SAME PROPERTY CONVEYED TO Larry K. Little and Doulgas M.Hunt 
from Walter V. Roberts and Virginia s. Roberts, wife, bi deed dated March 
1983, recorded in Deed Book 370, page 1960 in the Clerk s Office qf the 
Circuit Court of Franklin County, Virginia. 

ANOKE BRANCH OFFICE 

Roanoke, Virginia R-45148 
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VIRGINIA: 

IN THE CIRCUIT COURT OF F~NKLIN COUNTY 

FRANKLIN COUNTY, a body politic 

vs. B I L L ____ .._. 

JAMES GRANT, his heirs, devisees, 
assigns, and any unknown heirs 

TO THE HONORABLE LANGHORNE JONES, JUDGE OF SAID COuRT: 

Your complainant, Franklin County, Virginia, respectfully 

shows unto the Court the following: 

(1) That by grant dated 1854, by virtue of Land Office 

Treasury Warrant 15268, James Grant was granted one hundred 

ninety one (191) acres of land lying and being in Franklin 

County on Turkey Cock Mountain, and bounded as follows: 

BEGINNING at a black gum in Iabez Smith's line 
on the Big Branch; thence with said Smith's line, 
North 15 1/2 East 196 poles, croping two branches 
to a red oak; thence new lines, North 57 West 
90 poles to pointers on the top of said mountain; 
thence along the top, South 35 West 82 poles to a 
bunch of chestnut sprouts, South 51 West 80 poles 
to a chestnut oak, South 30 West 56 poles to a 
chestnut oak, South 33 1/2 East 72 poles to a 
chestnut oak, East 88 poles to a bunch of chestnut 
sprouts, North 54 East 28 poles to a maple on the 
aforesaid branch, and down the same as it meanders 
South 35 East 35 poles to the BEGINNING. 

• 

Which grant was recorded in the Cterk's Office of the Circuit 

Court of Franklin ~unty..., Virginia, on the /~day of ~, 1"'1 .;.*w~/~(_,l~f, 3Jy, 
J'~\ and which land adjoins the lands of Martie Walker, and 

others. 
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(2) That there is due and owing to the County of Franklin, 

the complainant herein, the delinquent taxes on the said real 

estate for th~ee years, which delinquent taxes are assessed 

on the above real estate in the name of James Grant, and which 

your complainant alleges are prior liens thereon. 

(3) That the &Brd of Supervisors of Franklin County, 

Virginia, on the ?-0 day of ~ 19~1, passed a 

resolution that the said lien of t~es be enforced for said 

delinquent taxes against the above real estate, as provi~ed by 

law. 

(4) That your complainant desires to release its rights 

as the purchaser of the real estate for said delinquent taxes 

due thereon and hereby elects to enforce its lien against said 

real estate for the payment of the aforesaid delinquent taxes, 
.96'llP/ 

as provided by Section 58-1014 of the Code of Virginia of 1950 
,~ 

and other sections relative thereto in Article ·Nine of said Code; 

(5) Your complainant does not know whether the said 

James Grant is living, or dead, nor does he know whether if dead 

he left any heirs, but your complainant has been unable to get 

in touch with same, nor does your complainant know the names of 

said heirs. However, your complainant desires that an order of 

publication may be awarded against the said James Grant, and 

also against any of his unknown heirs as being parties unknown, 

and against his devisees and assigns. 

IN CONSIDERATION WHEREOF, and forasmuch as your complainant 

is without remedy, save in a Court of Equity, your complainant 

11 prays that the said James Grant, or the heirs of the said James 
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Grant who are unknown, his devisees or assigns, may be made 

party defendant to this ·B1.ll; and may an order of publication be 

awarded against the said James Grant, or against all unknown 

heirs of the said James Grant; may all proper accounts be take~1 

and inquiries directed; that the said real estate may be sold 

for your complainant's lien; that your complainant may be 

allow·ed its proper cost herein, including a reasonable attorney 

fee; and may your complainant have all such further and general 

relief in the premises as the nature of its case may require, an 

to eq~ity may seem meet. 

Russell L. Davis, p.q. 
Main Street 
Rocky Mount, Virginia 

FR..4\NKLIN COUNTY, VIRGINIA 

By: If!_,. d./U ~ ' 
Counsel 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

FRANKLIN COUNTY, a boyd politic 

v. A F F I D A V I T _ __. ______ _ 
JAMES GRANT, his heirs, devisees, 
assigns, and ay unknown heirs 

Russell L. Davis, Attorney for Franklin County, Virglnia, 

makes the following statements under oath: 

That on the 20th day of May, 1957, the Board of Supervisors 

of Franklin County, Virginia, passed a resolution giving them 

authority to enforce a len of delinquent taxes against the real 

estate of James Grant; that James Grant owned a tract of land in 

Union Hall ~gisterial District, Franklin County, Virglnia, con-

taining One Hundred Ninety One (191) Acres, which. Grant was 

dated 1854; that the said James Grant departed this life many 

years ago, and that his heirs, devisees and assigns are unknown. 

Given under my hand this the 25th day of February, 1959. 

__..~~llllllllii:~IC:5.;,.< ... <~-.I _.;::~=~----..,--' ____ __{SEAL) 

Subscribed and sworn to before me, Dolores F. Hudson, a 

Notary Public in and for the County of Franklin, State of Vir~nia, 

this the 25th day of February, 1959. 

My commission expires: December 2, 1961. 

£~7./~---• Notary Public 
(Commissioned as Dolores France) 

The object of this suit is to sell the land of which James 

Grant owned on Turkey Cock Mountain, Franklin County, Virginia, fo 

II the payment ofeelinquent taxes thereon. 
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~bde of 1flirginin, to-fuit: 

P1Q"'W't- ot de'1nqumt taea tb•eoa. 

Defendant, 

} IN CHANCERY 

} 

And an affidavit having been made and filed that the Defendant~, •lamee Grant, bia 

is are not a resident_of the State of Virginia, it is ordered that tbq do appear here 

within ten days after due publication hP-reof, and do what may be necessary to protect tbeir 
interest in this suit, 

And it is further ordered that a copy hereof be published once a week for four weeks in The 

Prepkl1 P I..,_Poat; and that a copy be posted at the front ·doot of 

the Court House of this County, and that a copy of this order be mailed to ______ _ 

luaael 1 '·· Davis , P. Q. A Copy---Teste: 

Clerk 

STATE OF VIRGINIA, FRANKLIN COUNTY, TO-\VlT: 

I, Edwin Greer, Clerk of the Circuit Court of Franklin County, in the State of Virginia, do 

hereby certify that on the 25 day of lehrtwry , 195__9., I posted 

a copy of the within Order of Publication at the front door of the Court House of the County 

of Franklin, Virginia. 

Given under my hand this 25 day of ~~ , 195_i_ 

L:;=~>-=~ f>$LQA Clerk \ ' 
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(Insert Names and P. 0.) 
STATE OF VIRGINIA, FRANKLIN COUNTY, TO-WIT: 

I, Edwin Greer, Clerk of the Circuit Court for the County of Franklin, State of Virginia, do 

hereby certify that on the day of , 195, __ , I mailed 

a copy of the within Order of Publication to the Defendants ------------

Given under my hand this ___ day of----------, 195 _ 

------------~=tt Clerk 

~.JJ I 
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VIRGINIA: 

. IN THE CIRCUIT COURT OF 

FRANKLIN COUNTY, a body politic 

v. 

JAMES GRANT, his heirs, devisees, 
assigns, and any unknown heirs 

DECREE OF REFERENCE 

This day this cause which has been regularly matured, 

set for hearing, and docketed, came on this day to be hea~d upo 

the Bill of Complaint and exhibits therewith; upon prope~ proof 

of the due execution of the Order of Publication against James 

Grant, his heirs, devisees, and assigns, if they be living, and 

against the defendants sued by the general description of 

"parties unkno'trn11
, ten days having elapsed since the completio 

thereof, and they still failing to appear; and was argued by 

counsel. 

On consideration whereof the cause is referred to 

~-Iillard R. Finney, one of the Comruis s ioners in Chancery of this 

Court, who will inquire and report as follows: 

(1) Nho are the owners of the real estate mentioned and 

described in the Billm this cause as containing 191 acres of 

land on Turkey Cock Mountain, in Fraru<lin County, Virginia, as 

set out in a Grant to James Grant, dated 1854, and known as Land 

Office Treasury warrant #15268, which Grant was recorded in the 

Clerk's Office of Franklin County, Virginia, gn the ____ day of 

19 
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(2) What liens are against the property, and priority, 

II &nd by whom held. 

(3) What is the fee simple and annual rental value of 

the real property. 

'(4) Whether the real property is susceptible of par-

tition in kind amongst the owners in any of the modes prescribe 

by la,.,; and if not-

(5) Whether any of the owners is willing to take the 

whole property and pay to the others such sums of money as thei 

interest may entitled them to; and if not--

(6) ~vhether the interest of those who are entitled to . 

the subject or its proceeds will be promoted by a sale ~f the 

entire subject and division of the ~roceeds; and if so--

(7) ~~ether the proper parties are before the court in 

this cause to enable the court to effect such sale. 

(8) Any other ~~tter, specially stated, which the 

Commissioner may deem pertinent or which any party may request 

to be so stated. 

ENTER: 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FR;..l'~:\Lii'! COU:!TY 

~:- TIE PORT OF C O!i!i\1ISSIONER IN 

VS. ~~ CHANCERY 

JA;,lES GRA!IT, his heirs, deviscr.;s, -.. -
assigns, o.nd any unknown heirs 

TO: THE HONORABLE LANGHORl'ffi JOtiES, JlffiGE OF SAID COURT: 

The undersigned Commissione·r in Chancery respectfully 

reports unto the C·:>urt that pursuant to a Decr·ee of Reference 

entered in this cause on April 14, 1959, he proceeded to take 

Depositions in this cause on November 25, 1359; said Depositions 

are herewith filed and made a part of this Report. Your under-

signed Commissioner in Chancery, acting under the direction of 

the s;tid Decree reports to yotn' Honor n.s follows: 

I. 

'Nho are tho owners of the !"f~~l estate mentioned and 

dcscrio~d in the Bill in thls caus.·: :;,~ containing 191 acres of 

l~1:1d on Turkey Cock Mountain, lr~ l•'1'tH1kltn County, Vireinia, os 

set out in a Grant to Jarr..c s Grant., dnLod 1854, and kno\'m a~ Land 

Office Treasury V~arrant #152r..i8, which Grant v1as recordnd in the 

Clerk's Oi"fice of Franklin County, Vl.r•ginia. 

Your undersiGned Commissioner reports that a.s far as 

the records in the Clerk's Office of the Circuit Court of Frankli 

County, Virginia, are properly kept and inde.xed that James Grant 

wa~ the owner of the 191 acres of land lying and being on Turkey 

Cock Mountain in Franklin C·::"unty, Virginia. This lo.nd was grante 

to Jnmes Grunt by a Grant dated June 13, 1845, 

FtlED 
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!' i Governor of the s;:.ate of Vit•ginia. Thts 'J·rc.nt we..s made by virtue 
t 

a Treasury ·\~Jarrant #15268; said af l~nd being described 

!=;~.id grant as i'ollows: 

BEGIH'NI~··!G at a black gum in Ta.bcz s~.: th' ~ line 
-Jn the Big Eranch; thence with ~-:;t d Sr.1i th' s line, 
North 15 1/2 ~~~::; t 196 polE"~~, crop !'"IG two branche ~ 
to a red oak; t:,ence new line~, N·'JPth 57 '/lest 
90 poles to pointers on th~ top of snid mountain; 
thence along the t:)p, Sonth 35 ·.'1e3t 82 poles to a 
bunch of chestnut sprouts, So\lth 51 :uest 80 poles 
to a chestnut oak, South 30 ~:ic := t; 5·3 pole~ to a 
chestnut onk, South 33 1/2 Ea~t 72 poles to a 
chestnut oak, Bact 88 pol~s to ~ ~unch of chestnut 
sprouts, No:-th 54 East 28 pol~s to o. maple on the 
aforesc.id br~lnch, and down t.h<:' znmc a:; it meanders 
So:.tth 35 Sa~t 35 :.)oles to the g;:u-r:.:niNG. 

The reocr·ds of t.:;he Clerk's Office show tha. t this -grant 

~aa~~ not placed on record in sald CloY·k• ~ Jf'fice urttil March, 1957, 

s.nd :!. t is now of record in Deed Book 148, pD.GO 369. A copy of 

the Dcod is filed in this caqse. 

From the Depositions and frnc:1 tnc records of the Clerk's 

office, your undersigned Con!mi~::: i0r.cr w~u1 unable to determine 

whether James Grant is deceo.sod, and if he is deceased, who were 

h:t.s he :.r s. Consider ir.r; tho date n !' u-,;:, sr·•mt' it \'IOUld a ope ar 1 
thnt James Grant died, seized, :md po:;;o:,· sscd of the above- descrlbej 

tre.ct of land. 

II. 

··n., at li""-n co nrc ··· ·r., .~ r" t 1:_:-'.·.C'.· .... :.'··-t~· .. ·) t_)r·: r t"'~, nnd pr1." Or ·."1.· ty, and I - r.; ..:;, .:..r. • c:::.b.:.. • ..L. ·.-:. ~ ~ . ,; t.l. 

by VJhom held. 

Your undc.rsie;n(;d Cormniszinncr· rc~:or·ts that he is unable 

to fi-:1d an.y llcns aguins t t r1l s proper c-y oxc cpt the unpaid taxes 

for the ynnrs 1955, lG5G, 1957, 1958, 1959. 

Your Commissioner reports thnt tL1f1 following taxos nt\c 

due: 

Year 1955 
Year 1956 
Redemption Fee 
Year 1957 
Year 1958 
Year 1959 

TOTAL 
130 

$47.63 
45.03 

.so 
53.02 
39.77 
38.cl 

$224.56 



A. sta to ment !'rom the treasurnr 1 s oi' fice and cl0rk' s 

:::.lso sho':>'s the above delinquent taxes. Thls is computed 

The taxes for 1960 ~ill or COLWS0 b~ 

sA.lo. 

III. 

What is th~ fcc simple and annual ~ental value of thl=) 

taken i:.~ thi3 cause indicates .thr-.. t the 

!10 rer~t~l vo.l~le whatsoeve-r, and th&t tho fee simple value 

is apfroxinately ~500. It is rnugh land, uncultivated, and no 

buildings are located on it. 

IV. 

Wb..ather the real property is susceptible of partition 

it: kind amongst the owners in any of the modes prescribed by lmv. 

The Commissioner rcnor·ts the: t si:ice tho heirs of James 

Grn:1t nrc not knovrn, it is not ponsible to dctermind whether this 

lo.nd could be partitioned in kind o.r!1ong~t the owners. Considering 

the location of the land and the f'n c t~ that it is uncultivated, 

it is th:1·~1ght th:.:."t it ls not susceptible oi' partition in kind. 

v. 
·;Jheth,·;r any of the o·:;nc~:!:·.:; 1 ~~ ~.-:ill:!.~g t~ take the v1hole 

in t c -~'' !.; r... :·;: ~.:. ~.- on t i t 1 C' them t t1 • 

Again, sine~ it is lmpossl~J:c to determine the heirs, 

if any, of James Grant, it is not possitle to determine whether 

any of t;hc owners is v1illing to t:::-}~c the property and pay the 

remalr;.~.r~g ~1eirs theix· r·ospcctive interest fc;>r the land. The 

heir-s were proceeded against by order of publication duly posted 

on the f~·ont door of the Court Hou~e, and by publication as pres 

cribcd by ln.w in the FRANKLIN NE'."/S POST. None or them have apt:e ar c 
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',1heth~r the interc.·.; t of Lh:·,:~c: \7ho u~c c:nti tlai to tht-~ 

I '·I subject or its p.r·occcds \Till be pr-or.t(lted by 

I 

~i sale 0 f the on ti :'c 

subject and division of the prncceds. 

Your under:::lgned Commi~~)ion·'r· re:>ortr. that it vrould be 

to thf! benefit of th~ plaintiff thnt this l:lnd bo sold at public 

~~.uction tthd tho proceeds us0d Lo s.'ay .'1.11 co:-J ts and the romaindcr 

1 a:->pli~d on the dcli:tqucn t ta.>~!-)S :='.3 
I 

hrrcinabove listed. Th~ plain-
I 

! 
I 
I 
'I 

tiff' has a lien or. tr.r propt~rty by vir~tue or the deltn'1uent taJes.: . ·~: 

VII. 

'ilhether the proper parties urc bcforn the Court in this 

cause to cn~ble tr;.e C ouPt to effect sucn s::i.le. 

Your Commissioner reports thc.t thf: defendant, his heirs, 

devlsecs and assigns, and any unknown heirs, have been proceeded 

against by order of publication as set forth obove. Therefore, 

the Pr..!.rty Defendants hnve been proper·ly proceeded against, and 

for that reason, the Court should order this tract of land sold 

to satisfy the delinque snt tax liens. Your undersigned Commis s-

ioncr reports tb-f;t under the Code of Virginia, under which thls 

suit h...as been b!•ought, that it is in ~Jrdcr for the Court to 

decree that the delinquent taxP.~ ar·c a judgment lien against the 

real cst~i.te involved in this suit tHlLl suid lien may be inforccd 

as a j t.!dgrnont lien is enforced bet\"JeE)n individuals. 

VIII. 

Any other matter·, sp.ecially stated, which the Cor.unission r 

may deem pertinent or which nny party lilO.Y request to be so stated. 

Your Commissioner reports tl:o.t there has not been brough 

to his attention any other m~tter~ pertinent to this cause. 

All of Vlhich is respectfully submitted this the 7th 

day of January, l960. 
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I certify that I have this day notified the attorney 

for the Plaintiff that I would on this day file the above report. 

A copy of this report has this day been doliver·ed to the Attorney 

for the Plaintiff. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

FRANKLIN COUNTY, A BODY POLITIC 

vs. 
ANSWER OF INFANT DEFENDANTS 
OR INSANE DEFENDANTS BY 
THEIR GUAitDIAN AD LITEM 

JAMES GRANT, his heirs, devisees, 
assigns, and any unknown heirs • . 

The joint and several answers of any infant defendants, 
--

or any insane defendants who might be parties to this suit and· 

designated as parties unknown, by Clyde H. Perdue, their Guardian 

ad Litem, assigned to defend their interest in this cause; these 

defendants for answer to the Bill of Complaint say that by reason 

of their status as defendants, non sui juris, being infants or 

insane pasons, they are incapable of understanding the matters 

involved in this suit, and ask that no decrees be entered to thei 

prejudice. 

~ Cl e H. Perdue - Guardian ad Litem 
for any defendants who might be 
infants, or who might be insane, 
and designated under the general 
term as heirs unknown. 
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..... · ......... 

14s.=,-- , 
Jq~~;·:_-

7 I ',_ .. _:;J 

.... . -·- -·· . - --- -- --·· ·--·-·-. -- -· -· .... -._ --

TREASURER'S OFFICE 
FRANKLIN COUNTY, VA. 

ROCKY MOUNT. VA. 

\ --------·--------------196 .. _ 

You will find taxes listed below o.s requested: 

_! ..2 C/ Name __ _:__····------··-····-··--No ...................... D~st. ····-----Aerea ____ .~.;.., .J_ >~ 
__ .••. ··--·Name··---·-------··· .... __ .............•... No ................. --· D•st ..... _____ --· Acres_--· --~£Jliz-..-: ... / ~·· cr· . qq t_rt 
_ ~;::-;.. ........ Name·--_--····-- .... ----· ••.•.......... No ..••. ----· ••.••• __ D as t ....... ··-_ .. Acres .••. ___ $ .::s-..:..L;. ___ _t_ 

~- - - .. • CJ.. '? .., 

__ _l _ _;,/ ... ;~ __ /. __ Name.-------·····--·-------·--·No ......... ___ ........ Dist;. ________ Acres _______ $~~~ f.'c:::-

----·-·· _ --· N a 1ue ...... ______ ·-·· ___ ............ --· ---· .... No.·--- .... --·_ Dist. . ........ ___ Acres _______ I ........ --- ---/-
11/· f) I 

Tl•tal • • • • ··---~---··----=-
We will be glad to give you any further information you may request. 

Yours very truly, 

G. HUGH TURNER, Treasurer. 

Taxes back of. _______ -·-·····-·····are collected by the Olerk of the Oourt. 

~ PLEASE RETURN THIS NOTIOE WITH YOUR REMITTANOE 

135 



VIRGINIA: 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

FRANKLIN COUNTY, A BODY POLITIC 

vs. DECREE OF SALE 

JAMES GRANT, his heirs, devisees, 
assigns, and any unknown heirs 

This day this cause came on again 

papers formerly read, and upon the Answer 

to be heard 

of Clyde H. 

Guardian ad Litem for the infant defendants, and upon 

upon the 
-

Perdue, 

the Report 

of Willard R. Finney, the Commissioner in Chancery, which Report 

was filed on the 7th day of January, 1960, and no exception has 

been taken thereto, and was argued by counsel. 

ON CONSIDERATION WHEREOF, it appearing to the COurt that 

more than ten days have elapsed since the filing of said report, 

and no exception has been taken thereto, the said report of the 

Commissioner in Chancery is hereby ratified, confirmed and 

approved; and, 

.. 

It further appearing from said Report that James Grant is 

the owner of 198 acres of land, lying and being on Turkey Cock 

Mountain, in Franklin county, Virginia, which is the same land 

that was conveyed to the said James Grant by a grant dated June 

13, 1845, from James McDowell, Governor of the State of Virginia, 

by virtue of Treasury warrant No. 15268, and which grant was 

recorded in the Clerk's Office of Franklin county, Virginia, on 

the 12th day of March, 1957, in Deed Book 148, at Page 369, and 

which land is more particularly described by metes and bounds in 
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said grant; and 

It further appearing to the Court that there are delinquent 

taxes against said land for the years 1955, 1956, 1957, 1958 and 

1959, in the total amount of $224.56, which delinquent taxes have 

been computed through December 31, 1959, and which taxes are 

still delinquent, and the said land has not been redeemed by any 

of the heirs of the ·estate of James Grant, or by any person; and 

It further appearing to the Court that Russell L. Davis, ~n 

attorney of Rocky MPunt, Viginia, was authorized by the Bo~d of 

Supervisors at a regularly held meeting on the 20th day of May, 

1957, to proceed by bill in equity to sell the tract of land, as 

is provided for in the Code of Virginia, for the lien of delinquen 

taxes due the County of Franklin; and 

It further appearing that the said James Grant is dead, and it 

is not known who are his heirs, devisees and successors in title, 

and they have been properly proceeded against by Order of Publicat 

ion under the general description of parties unknown, as will 

appear from a certificate of the Franklin News Post dated February 

25, 1959, and none of them have appeared or answered; and 

That it would be to the benefit of the complainant, Franklin 

County, Virginia, that the land be sold at public auction, and 

Russell L. Davis is hereby appointed a Commissioner for the purpos 

of making sale of the real estate, at public auction to the highes 

bidder at the front door of the Court House in Rocky MOunt, 

Virginia, after due advertisement thereof, by advertising same 

a week for two consecutive weeks in a newspaper published in Rocky 
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Mount, Virginia, upon the terms of cash. 

But before the said COmmissioner shall act herein he shall 

enter into bond before the Clerk of this Court in at least the 

penalty of $500, conditioned upon his faithful performance herein. 

ENTER: 
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J~~~~~~~~~~~~er~tif~·~ic~a~t~e~o~flJP~ub~H~·c!a~ti~o~n t! BUTCIIERSOH & RHOIQ 

AUG20 '84 

AnDRNEYS AT LAW 

The Franklin News-Post 
KERMIT W. SALYER, Publisher 

Phone ROCKY MOUNT HU 3-5378 

Rocky Mount, Virginia -----=Ma=r..=.ch=--::1::::.;:0::..,.._ __ , 1960 

ThJs la to certify that the attached legal advertisement, re: 

Frankl j n Cmmty, ! Body Politic, ys. James Grant 
e c. 

his heirs. devisees was published for two :b1 consecutive 

weeks in The Franklin News·Post, a newspaper publlshed at Rocky 

Mount, County of Franklin, State of Vlrglnia, and haviDg a general 

circulation in said County commencing on the __ 5_r_d ___ ...;...._ 

day of _ __..;M=a=r;..;c;;.;;;h:;....· ___ ,1960 and that the charge to! same 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

FRANKLIN COUNTY, A BODY POLITIC 

v. 
JAMES GRANT, his heirs, devisees, 
assigns, and any unknown heirs 

REPORT 
-~--~-

TO THE HONORABLE lANGHORNE JONES, JUDGE OF THE CIRCUIT 

COURT OF FRANKLIN COUNTY, VIRGINIA: 

Your undersigned Commissioner bess leave to report that 

in pursuant of a former Decree entered in this cause ou tm25tb 

day of February, 1960, authorizing the undersigned Co~ssioner 

to make sale of the James Grant tract of land, containing 191 

Acres, more or less, and lying on Turkey Cock Mountain, he ad-

vertised same for sale at Public Auction to the highest bidder 

on Saturday, March 19, 1960, at 12:00 o'Cbck Noon, at the front 

door of the Court House in Rocky M~unt, Virginia, upon the terms 

of cash. The sale was well attended and there were many bidders, 

and the hishest bid of Thirty Two Hundred Dollars ($3,200.00) 

was the bid o£ w. L. and P. G. Saunders of Chatham, Virginia. 

The said purchasers are ready to pay the cash price t~efor. 

The land bought a fair value and your Commissioner re-

commends confirmation of the sale and the respective purchasers 

desire the deed.to be made without delay. 

Respectfulf submitted, 

. '] . 

BY: l~~.(.(p' @A.-
Russell L. Davis, Commissiom r 
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VIRGiNIA: 

IB THE CIRCUIT COURT OF FRANKLIN COUNTY 

FRANKLIN COUNTY, A BODY POLITIC 

v. 
JAMES GRANT, his heirs, devisees, 
assigns, and any unknown heirs 

. . 
DECREE 
-----~-~ 

This day this cause came on again to be heard upon the 

papers formerly read and upon the Decrees heretofore ,Dtered, 

and upon the Report of Sale of Russell L. Davis, the Commissioner 

herein, to which Report there is no exception taken, and was 

argued·by Counsel. 

UPON CONSIDERATION WHEREOF, it appearing to the Court 

that on the 25th day of February, 1960, a Decree was entered in 

this cause directing Russell L. Davis, to make sale of the said 

land, after due advertisement thereof, upon giving bond; and, 

It further appearing that the said Russell L. Davis duly 

advertised the said real estate by posting hand bills in and a-

round the vicinity of the property, and by advertising same in the 

Franklin News Post for two consecutive weeks, and it further appe -

ing that the Commissioner has complied with the Decretal Orders in 

all respects, and further, fram the Report of the said Russell L. 

Davis, the land sold in these proceedings brought a fair value and 

the purchasers desire to pay in cash, the purchase price therefor; 

the Report and the Sale therein mentioned ~re hereby RATIFIED, 

CONFIRMED and APPROVED, and the said Russell L. Davis, is hereby 

directed to make, execute and deliver a Deed to 'the purchasers, 

, w. L. and P. G. Saunders, upon the payment of the purchase price 
141 

of Thirty Two Hundred Dollars ($3,200.00), cash, and the said 



COIIIIIi-'ssioner is directed to report his further proceedings here- · 

under to the Court. 

It is further ADJUDGED, ORDERED and DECREED that the 

said Commissioner shall be allowed the tum of $....-..&lf.,.J> .... ·_::-______ , 

as Attorney fees, and after having paid the costs of this suit, 

hold the balance in his hands until further order of this Court. 

ADd this cause is continued. 
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RECEIVED 
AUG20'84 

VIRGINIA: 
RUI&l\£Rsml & -

AlTORNEYS Af \.AW 
IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

FRANKLIN COUNTY, a body politic ) 
) 

vs. ) PETITION 
) 

JAMES GRANT, his heirs, devisees, ) 
assigns, and any unknown heirs ) 

Your Petitioner, Russell L. Davis, Commissioner in the above-styled 

suit, respectfully shows unto your Honor that upon the sale of the real 
-

estate mentioned arrl described in the Bill in this cause, he has collected all 

the money due from the sale thereof and has disbursed the money arising 

from the sale of the real estate in accordance with the Report of Willard R. 

Finney, Commissioner in Chancery of this Court, arx:i in accordance with a 

former Decree entered by your Honor herein; and, 

That after the payment of all delinquent taxes, costs arx:l 5% commission 

tothe Commissioner herein, there remains a balance in his hams of 

$2,636. 87, and that the heirs of James Grant cannot be reached after due 

diligence has been exerted on your Commissioner's part to fiiXl them. 

Your Petitioner prays that an Order may be entered directing your 

Commissioner to pay into Court the above amount of $2, 636. 87 in accordanc 

with Section 8-750 of the Ccxle of Virginia, an:I that the Clerk of this Court 

be directed to deposit in a savings account in the Peoples National Bank of 

Rocky Mount, Virginia, the amount going to the heirs of James Grant, 

deceased. 
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Respectfully submitted this the , y day of November, 1970. 
:w~ ........ 

;,1 ·~ V~l /~ " I 

, ~~-<.A.. LL · c~k:l,..A./\ 
Russell L. Davis @11_1 ~ 1 .. ,. -~_,_,L rv~ 

Fi!t:d ;., the Clerk's Office of the Circuit 
Court of Franklin County the / ..Z 
\Jay of 2:'(~4' 
19 z., . . 

Wm. J. Walker, Jr., Clerk 1 

By ~ e, ~ .. ·oeputy ClerK. 
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VIRGINIA: 

Rf.rt\VSJ 
~uG'2.o '84 

l\1\t"t.\\~U~ & \\\\id 
~TtORNE'tS At \J\W. 

IN THE CIRCUIT COURT OF FRANKLIN COUNTY 

FRANKLIN COUNTY, a body politic ) 

vs. ) 

) 

DECREE 

. JAMES GRANT, ETC. 

---------------------~--

This day this cause came on again to be heard, upon the papers 

formerly read and upon the Settlement of Russell L. Davis, the 

Commissioner herein, and was argued by Counsel 

Upon Consideration Whereof, and it appearing to the Court that 

Russell L. Davis, the Commissioner herein, has collected the purchase I 

price for the sale of the real estate and has disbursed the money arising I 
from the sale thereof according to the Sett:ement Record, paying the 

costs of suit, taxes, and attorney fee, the said Settlement and disburs-

ments made by the said Commissioner are hereby ratified, confirmed 

and approved and the said Commissioner is directed to report his further 

,()~'"'J /td.Ati.~-proceedings hereint.~~.s:,ourt . .:..........t "'- ... , d.c.".ft,J 'It r~'l 
.i. .r:r..~.-r..~·~.....:.w. 

-i1 14 r'\,t-4.: •J 4( ENTER __ /._/.;-/ __ , ~--~-I,_Zv.__ _____ _ 
I 2 
r/)~ 

jl Judge 
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,. 

VIRGINIA: 
'I.: ··341 ·J·i PAGE. 

~~~ 
\.' ~~ 
~~ 

~~\~ 
1N THE CIRCUIT COURT OF FRANKLIN COUNTY ~~"'~~-<> 

FRANKLIN COUNTY, A body politic) 
) 

vs. ) 
) 

JAMES GRANT, ETC. ) ______________ _,_ _____ _ 
DECREE 

This day this cause came on again to be heard upon the papers 

formerly read and upon the Petition of Russell L. Davis, Commissioner 

herein, requesting payment into Court of the amount of $2, 636. 87 due the 
, .. 

heirs of James Grant, deceased, and was argued by Counsel. 

Upon Consideration Whereof, it appearing to. the Court that the 

heirs of James Grant are unknown and cannot be ascertained and found 
I 
I 

and that they are due the amount of $2, 636. 87 as set out in the Petition. J 

It is Ordered that the funds to which the above parties are entitled! 

be placed on a savings account in the Peoples National B ank of Rocky 

Mount, Virginia, and made payable to the heirs of James Grant on iden-

tification or order of this Court and the said savings account placed in th 

Clerk' s Office of this Court and under control of this Court. 

~TER __ ~Il~.i~iv~!~zo_· -------------

J.~f:--
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'I 
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. J -· 

~· 
!l:Jc:c 3 ~.;. ?AGF :340 ~ c:.rotJ. 

VmG1NIA: ~').- ~ 
~ ~'b.~~ 

IN THE CIRCUIT COURT OF FRANKLIN COill~t~-t~!~~ ~ 
~~~~~ 

~ 

FRANKLIN COUNTY, a body politic ) 

vs. ) DECREE 

JAMES GRANT, ETC. ) 

--.----------------------
This day this cause came on again to be heard upon the papers 

formerly read and upon the Report of receipts and disbursments of 
-:-~ . 

Russell L Davis, Commissioner herein, and was argued by Counsel 

Upon Oonsideration Whereof, it appearing to the Court that the 

as executed by them in this cause. 

ENTER if /rv lz o 
--~,~~~~-----------------1 
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..._........ .................. _ ........ -........................ ·-····-~····· ................................................................... ~ ............ ~ 
6SO .. 

CRNERi\L f·Nt)RX· GRAN1"EE . 
• n.\IE. ···" .... _. .... 

. 
GRANTEB. 

/)' • I • 
I { c (. h.c.l ( 

........ 

I J t .:ct J . 

• , J( c., t.". (C. 

GRANTOR 
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--
BROADDUS. EPPERLY, BROADDUS & WILLIAMS 

ATroiiNWe AT L.AW 

MAII'fttcaYILL&. VIRGINIA 

·-·': .,. ~ .. 
IGe •• IIAIII ..,...,. ... 

Cctc":r:r Z3. 1?70 

Mr. Ralph B. Rhodea 
~etchers on &.: ~F.hodes, Attorneys 
!~ocky :t,1ount, VIrginia 

L· 

... 

.. 

Rea Le~ter LUlllber Company. Ine .... Burtoa c. 
Jessup, et ala 

Dear Dusty: 

"Ne !lave been advised that you went forward and 1olc! 

.· . ., 

the Lester Lumber Co!!"pany property cofttalnlng 191 acres onlaet · · 
Saturd1.y, C·ctober ~4, a"l-i that lt was P'lrchased for $4,000.00. ~ 
I a3s\ur4e tha~ it -.~·as purchased t•y son:eone other thaa the nctehalde~.! 

' 
Thls le to advise ~hat QUr cllent, Lester Lumber Company • 

does ·clahr. tltle to this property and does fvther c:lalm -pe•••••loa 
of the same. 

Accordingly, this ls to put you on actual notice that there 
ls a cla 1m of tltle agalnat thls properr1 and you ahould Dot tberelore 
convey your deed as Trustee to the purchaser UDtll auch time aa your 
tltle la proven super lor to the title of Lester LlDD.bezo CGIDpu&J • lac. 

We wW be happy to discuss thla matte% wltb youlf you ao 
desire, but I th.lDk 1n all falrneaa you should advlae the purcba•ezo 
that we do claim legal tltle to thla property and we cl18p1de aay blterest 
that he may claim by virtue of the sale from you to hlm. 

Yours very truly, 

ROADDUS • \VlLldAMS 

.EHWIII/nwt 

cc: Mr. George Rea 
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'MIS DEED 1 made and entered into this the 28th. day of November, 

1945, b7 and between CLIDE H.PERDUE, SPECIAL .CQliUSSIONm, as hereinatterwar 

shown, party of the first part, and the LESTER LUMBER COMPANY, INC., OF 
• 

Martinsville, Virginia, party of the second part. 

WITNElSETH: THAT WHEREAS, in a certain suit in Ghanceey depending 

in the Circuit Court ot Franklin County, Virginia, under the short style ot 
Skfrt JY. C.. ,, F .J ~ }.1-rtl_' 
S.P.~own, et al v. Eller J.Cobbs, et als, by a decretal order of the said 

Court, entered on the 28th. da7 ot November, 1945, the said party of the 

!irst part was authorized and directed to conve,-,· with Special Warrant,- ot ~ 

Title, to the said part,- of the second part, its successors or assip, -the · 

real propert7 hereinatterwards described--- all of which will more fallr·&Dd 

at large appear b7 reference to the proceedings in the Court and cause atore-

said. 

NOW, mEREFCRE, in consideration ot the premises, and the sum ot 

$l,ar.;.oo cash in hand paid, the receipt of which is hereby acknowled-ged, 

the said party of the first part, Special Commissioner, as aforesaid, in ex­

ecution ot the authority and directions of ~he decretal order aforesaid, doth 

by these presents, grant, bargain, sell and convey, with Special Warrant7 of 

Title, unto the said party of the second part, its successors or assigns,jua\ 

such.· right, title and interest, and only such right, title and interest, as 

s.P.Brown and the heirs and next of kin of W.C.Cobbs, deceased, ma7 own in 

the following described tracts or parcels of land, to-wit: 

filii 
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TRACT NO. (l). That certain tract or parcel of land, 
containing .121.-acres ~ more or less, situate, lying and 
being near High Knob on the east side of Turkey Cock 
Mountain, in the Union Hall Magisterial District ot 
Franklin County, Virginia, and adjoining the lands of 
W.W.Cobbs, et ala. 

It being the same tract or parcel of land acquired b,y the 
said S.P.Brown and W.C.Cobbs tram N.E.Clement, Special 
C~aioner, by deed~ bearing date on the 24th. day- o;t.; -. •: >. ,.· ··:····.· · 
Februar;y 1 1921,· and now ot record in the Clerk's office ·. · · 
ot the CircUit Court of Franklin Count;y, Virginia, in Deed· 
~ook No. 70., at page No. S4_7., to which said deed reference 
!SliirEfo7iiiide tor--ailiOre cOJiplete description of this said 
propert7. 

mACT NO. (2). That certain tract or parcel of land, 
containing 191 acres, .more or less, situate, lying and 
being on the east side of Turkey Cock Mountain and. 
taxed in the Union Hall Magisterial District of Franklin 
Count;y, Virginia, and adjoining the above described tract 
or parcel of land; said land being in the Union Hall 
Magisterial District of Franklin County, Virginia. 

TRACT NO. (3). That certain tract or parcel of land, 
containing 10; acres, more or less, situate, lying and 
being on the east side ot Turke;y Cock Mountain in the 
Union Hall Magisterial District of Franklin Count}", 
Virginia,. 

Both of the tracts or parcels of land, described as 
Tract No. (2)., and Tract No. (3)., being·two of the 
same tracts or parcels of land acquired by the said 
S.P.Brown and W.C.Cobbs from N.E.Clement, Special 
COJDDissioner, by deed, . bearing date on the 24th. day 
of February, 19211 and now ot record in the Clerk's 
office of the Circuit Court of Franklin in Deed Book 
No. 70. 1 at page No. 547., to which said deed reference 
is hereby made tor·-a.-'iiiii"N c~lete descrieio,a of the 
t~ee tracts or parcels of and above mentioned and des-
cr!bea·;·-· ---------" . . -· . ···-- .............. ····-~--. ~--.---... ·---·-- .. 

---
IN WITNESS WHl!1UI)F, I have hereunto set flt1' hand and seal this the 

da7, month and 7ear tirst written. 

~ o{,_,· . JJ.c4JJ fl.. 
SPEXJIAL CO . SION:ER, AS AFCRESAID. 

·l 
•. (SEAL). 
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STATE OF VmGINIA, 
COUNTY OF FRANKLIN. 

I, f, t._, X· Jt ;.l!t., ,~ommissioMr ·in Chancery of and for 

the Circuit Court o! Franklin County, Virginia, hereby certit7 that Clyde H. 

Perdue, Special Commissioner, as aforesaid, whose name is signed to the gore-

going deed, bearing date on the 28th. day of November, 1945, personally ap­

peared before me in rill' State and County aforesaid, and duly acknowledged the 

same. 

COIOIISSIONER IN CHANClmY, AS AFalESAID. 
i,.. •rfl 1 4.&.• 

VIRGINIA, FRANKLIN COUNtY, To-Wit: 
11 the office of the C!crk ~ the CircuUou_!l111r 

J:::7e_ c:.. / 
County of Frant.lin Ute l ~ d~y of ~ 

1 ~· 

19~ this c!eed w::s pres:ntrd, and Witla fll '*-...-
d .. , ... .i t ~d It ll , ..r-~ tificate anner.cd, a rr.•~u:u o ._. 

o'dock~~ Testa....?, M Cllll 

1.55 

, \\le va\ue 
e Statr.os 0' 
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DEFENDANT'S EX. NO. 4 -

PLAT; Too large to be reasonably incorporated into appendix. Can be viewed 

in the Clerk's Office. 

:1.58 



DEFENDANT1S EX. NO. 5 -

PLAT; Too large to be reasonably incorporated into appendix. Can be viewed 

in the Clerk's Office. 
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EXHIBIT ·1 

CHAIN OF TITLE FOR lESTER LUMBER C'G1PANY, INC. 
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? 

t.r.e first p urt, ~1:.c tt.e Lest~r l.~ber .;,_l!lJla~r : nc. , o: ::art~r~sv!. L e, ,; irg!.:-.:::, ::'"! ··t ~: 

W!.tnessett:: not\•t.e!'~S!.., 1:- a cert~ir. su!.t!r. Cio:lCPr~: dene:-rl!n~ !n t!"'r 

e: v. ::: :;._er -. '"cbt-s, et. sls, ~r e decreta:;. ord~:- =~~he s~;i:i Court, e:.te:-e! :-n ·t:-e 

=!.:-c·ct.ej to ~c-~ve~·. w~tt:. Special Wuranty at ':'!tis~· to t.t,. s~11 p9rty of -:,:;p s~cond 
• • ' .I 

pbrt, !ts succef;S::Irs or ~s.sig-:.s, t.t.e reel :'!rc;-oPrt~: t.Pr~i::afterwa:-~s de5r.rlhei, el~ 

cr w: ic!': w11:;. cc:-e ru:.ly en.! b~ : ar.;;e e""pesr by refP:-enN! tC' tt.P procee·:l!.::gs !.:: t~ e 

C::~urt ::;nj cau.~e a!"ores·.id. 

::ow "'!':erefo:-e, 1~ co~si!~r!:ltior. c:~ tt.c r:-er.ises, and tt~ Sl:r:: <::~'!' $:;..,('4~.(\t" 

i cas!: 1: !.c:m:: ::'::tij , tte receipt of wtJ.c t. 1 s hereby ackn owl erlfled, tte S'!i j :;:':irt~· ,..,~ tt.e 

ti:-::t. p~rt Special Co::-.c:.1.:is1oner, eD ttforeRlli.i. !:: e~r-cut!ou cf the autt.ority :Jnd 

jirect~cnc: ~f t.b:: :iec:-etal order efores~id, dott. by t!:ese pre~ents, grant, b!Jr, .. 3!n, 

se~: •r.:l conve:r, Witt: Special' •ari-antr ~i TI:ti~;·,!~'t![-;~_2~~~~~'~$~J 
p~rt, its sue ~essors or assigns,_: j~st such: :r!r;ht·, ... -~A~~~:·.!~:. !~!~E!..~:·~:,.!.4cJ:~ .. lP"#lt:·~·suctt 

; ri~ht,title· anc11ntereat, as s. ? •. Brown and tlle·l"'eire-·anct~ilex.fZ.;~i:.ld-ri ·ot w~: .:c. Cobbs 
~ • •4 . • • '. .. ~--~. ¥. - .... ·-· ----~·~···.: .. ~~ ..... ':.7~ ~' ··f~~~~:-·::~;~:7·~ .. -~~----~-~-~~-~~·-: ···-· --~---·· 

decessecl, ·mtiY awn in tte fol::.owing describe~ tract_s ~~ .P~~;".~t!l_~a£1aD4_, __ t:A'l!wit:- ·· 

~ract ··c· ( l) 'il-1at cert!l!.:l tract ornz:trcP.::.. of land contai·in,z lCf. :1c:-e~, 

nore c.:- les~, sitl:.3t.e. lyinr- fjnd hei::.,:- ne~r !!1,.-:t. ~:nob on t:.~ east side of 7H!"i<ey Cocic 

~-01:11t in, in tt.e tn!on !.3l:.. -ag1.3":eria~ ..,istrict of J!'ra:~t:lln County, ~lir~1n!.a, and 

adj:li~inf. ":.he l~!n~s of W. W. Cobbs, et l:t:E. 

24t:-. Jsyof Fe::ru'3!"? 1921, 'in~ r:oVI cf re~o:-1 lr. tre ~le:-k.sc~fice~f th~ "'irc~!.t Ct:~urt 

Of ~ranklin Count:.~, ·11rsinis, ir. .~o~e-:d ~ook ::o·~· -:st pcJP:e :=~·. 547, to wr'!.ct. ~~i:j 

je~d :·eferer.ceis_he:-eb~· r..:.:de fo:- :s .wore nor.:plete dPscript!cr. or tt:i.s s~1J pre· ":-ty. 

:.o:-e :r less, stuate, :y!.nf and beine on the e~st si:le of -:urkey "'o~i\" r.:ountair. ~nn 

t:!Xe;.! ir. the Lnio:: Lal: :.:or,isterial :listrict ct Franklin Cou::tv, V~r~i:-:3, ~r.~ 

:11~ :;i::ira.e: t.t:f' ~":OVe de:;;cr~bed trttct Or ptil'"Ce: Of :.:-sndj S:.i!d :.:tnd ':e! n~ !r. ~!:P ~·ni::lr. 

;·:J:.: :.~e!.sterial '""ist.rirt of 1rar. ·lin County, "lirginia. 

Tract :;:: • (3) T! ~:~t certa1 "l tract or :;:>:src~:. :.: 1:-n:! nontaimln": :ce acres, 

.:..c:-e .:::- :es~, . 1 t.t..3te, lyin.t; snd be in~ en tt:e eas~ sl :!e cf ':'u:-icey Cock ;.:c.\.int~in in 

t!.e .. _.::!,~:: ;·3 ::. ~~! ster !.& : Jist rict cf ~r~n~:lin ':;::unt::, .,! :-g! ni-1· 
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Bot!" o~ the trects :.r p~ reels :f :.::::D, jescrit-~u ~:-; 7r&ct ~·o. {2) s::c ':'r9ct 

J::.:;·:e :-.er:.'t~:ne~ .:!:.d :esc:-!.bed. -
:n i':!.tnes~ w:.P::-eor, J. t.r1ve t.ereu:-:~.o set Ir.:-"t."fnd '!no segl ttis tte dsy·montt 

c:..yde Pt.-rdue, 
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I 

VIRGINIA: 

I 
IN THE CIRCUIT COURT OF FRANKLIN cr. UNTY. 

1

'1 BR01.N, S. P. & 
1 COBBS, THOMAS s • 
. I 
·j 

:I 
IJ 

I v. 
I 
I 
II ~~O~BS, ELLER ~., C~B~, 
11 .•• v., Jr., CO~BS, MIL.:JRED F., 
I' COBBS, JOHN H., COBBS, CHARLES 
, L., coBBS, ~\'ALTER H., ·.·;rr.cox, 
l ELLA J., TURlmt, NrtTLIE R., & 

TOMELTY, CATHERINE L. 

BILL IN CHANCERY. 

11 

II 
To the Honorable, A.H.Hopkins, Judge of the Circuit Court of Franklin 

r County, Virginia. 

Your Complainants, S.P.Brown and Thomas S.Cobbs, would respe~tfully 

(1). That by deed, bearing date on the 24th. day or February, 1921, i 

and now of record in the Clerk's office of the Circuit Court of FrankLin Count;yl 

Virginia, in Deed Book No. 70., at page ~o. 5~7., one W.C.Cobbs and tre said r 
I 
I 
! 

S.P.Brown acquired !rom N.E.Clements, Special Commissioner, etc~, the following~ 
I 

1 

described real estate, to-wit: 

,, 

II 

II 
I 

:~li-~ I 
~a±Jzmr I 
;r l.Nnmi. I1mri:iz 

Tract No. (1). That certain tract or parcel or land, 
containing 168 acres, more or less, situate, lying and 
being near High Kn.ob on the east side or Turkey Cock 
Uount in Franklin Count;r, Virginia. 

Tract No. (2). That certain tract or parcel or land, 
contaiQ!ng 191 acres, more or less, situate, lying 
and being on the east side ot Turkq Cock llountain 
in Franklin County, Virginia, and adjoining the above 
mentioned tract or parcel or land. 
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Tract Ho. (3). That certain tract or parcel o! land, 
.- containing 105 acres, more or less, situate, lying and 

being on the east side o! Turkey Cock Mountain in 
Franklin eountr, Virginia. 

(2). T'nat some time ago the said W.C.Cobbs departed this life, 

II intestate, leaving as his heirs and next of kin the following nar.:ed persons, 

I! to-wit: 1. Eller J.Cobbs, age 66 years, his widow, who is entitled to her 

II 
1
1 dower interest in the one-half, undivided, interest which the said W.C.:obbs 

,I 
!I owned in the three tracts or parcels of land, above mentioned and described; 

ij 2. W.C .Cobbs, Jr., a son, who is entitled, subject to the dower interest of 
!I 
p his mother, Eller J. Cobbs, as aforesaid, to a one-ninth interest in the said 
! 
I W.C.Cobbs one-half, undivided, interest in the above mentioned tracts or parcels 
ll :i of land; 3. liiildred F.Cobbs, a daughter, who is entitled to a l:iY.e interest; 4 • . · 
:• 

ii John H.Cobbs, a son, who is entitled to a like interest; 5~ Charles L. :ebbs, 
;i 
!, 
I! a son, who is entitled to a like interest; 6. Walter H.Cobbs, a son, who is en-

7. 
titled to a like interest; Ella J. Wilcox, a daughter, who is entitled to a 

like interest; S, Na~alie R.Turner, a daughter, who is entitled to a like 

;I interest; 9. Catherine L. Tomelty, a daughter, who is entitled to a liKe inter­
!! 

r 
I 

' 

est; and 10. Thomas S.Cobbe, a son, and one of your Complainants, who is entitl-

ed to a like interest in said property. 

(3). That the other one-half, undivided, interest in the three tracts 

or parcels of land, above mentioned and desdribed,belongs to and is the proper-

ty of the said S.P.Brown, who now owns the same jointly wi~h the widow and 

heirs and next of kin of the said W.C.Cobbs, deceased. 
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lj 

:I 

;1 (4 ). That the object of this suit is to compel partition, ir. some 
;I 
il ~nner prescribed by law, o! the land, above mentioned and described, and/or 

r .I the timber arc•i&& now standing any, either or all of the three tracts or z:.ar-
11 
!I eels of land, above mentioned and described. ,, 
n Your Complainants aver that the above mentioned land is not subject to 
II 

I. 

a division kind but that the welfare of all parties cc·ncerned wculd be gr-aatly 

promoted by a sale of the said land, and/or the timber standing on the same, 

for the purpose of dividing the proceeds or the sale amongst those entitled 

thereto according to their rewpective interest. 

Your Complainants aver that none of the co-owners are willing to take 

the said property 1 and/or the timber and pay to the other co-o·nners the fair 

value of the same. 

il ( ) !I 5 • Your Complainant, S.P.Brown avers that he has the rig.'lt to 

!1 maintain this suit, in that, he is the owner of a one-half, undivided, i:1terest 

in the three tracts or parcels of land, above mentioned and described; and the 

said Thomas S.Cobbs, one of your Complainants, avers that he is the owner of 

II a one-eithteenth, undivided, interest in the said real estate, subject to the 

~ I 
it 

dower interest of his mother, Eller J.Cobbs, as aforesaid, and that ha ;,as the 
:j 
I 

:i right to maintain this said suit. 

:I 

il (6). That the land, above menticned and described, is mo~nta~n l~d, 0: 

·I 
i! .. and that the principal value of the same consists of the timber now ste :&~ing 
:i 
il on the same, and for this reason your Complainants are asking the Cou~t for the 
II 

11 right to compel partiton of the land, and/or the timber, which ever may, as 
I 
I this suit progresses, appear to be most advantageous to the interest o~ all 
I 
II parties concerned. 
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,, 
.I 
t! 

li .I 
ll save in 

NaY, THE:~EFORE, in as much as your Complainants are without a reiliedy, 

a Court of equity, where matters of this sought are only and properly 
.I 
II 
~j cognizable, your Complainants pray: 

;I 

:,,j· / I ".~ldr {·F.Cobbs, / 
11 

Firs;; That Eller J.C,!:>s, W.C.Cobbs,~., ...... Efd ./ John H. 

II Cobbs, Charles L. Cobbs, Walter H.Cobbs, Ella J .Wilcox, Natalie R. 'r'..1rner, and 
II / 
j' Catherine L. Tomelty may 1 'by ·proper process, be made parties defendant to t!".is 
.I 
l! bill, and be required to answet the same, but answer under oath is hereby ex­
!1 
i, pressly waived. :, 
~ t 
I 
I Second: Tijat all proper accounts may be ordered and t~ken. 

Third: That partition of the land, above mentioned and described, 

II and/or the timber now standing on the same, or any part of the same, or any 
II 
II 
11 and all tracts of the same, maybe compeled in some manner prescribed by !aw, 
:I ,, 
!I preferably by a sale of the said land and timber now standing on the same, or 
•I 

) any tract, or part of o!:any- tract of the same; or by a sale of the tiJ::ber on 
I 

! any tract 1 or part of the same, or by a sale of the timber· on all or an:.r tract 
!, 
!I of the same. 
,! 

il 
11 Fourth: That all such other and further things may be ordered and 

!I done as may be necessary for a complete disposition of this cause; and ~or such 

II other and further relief, both general and special, as to equity may see~ meet 

ij and the nature of the case may require. 
!I :, 

il 
!I 
ll 
iJ 
'I 
il 
il 
h 

And your Complainants will ever pray, etc ••••••• 

S.P.BRO~·m & THCMAS S. COBBS, 

BY lOUNSEL. 
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IN. THE CIRCUIT COURT OF FRANKLIN CCUNTY. 

BROWN, S.P., ET AL 

II V • . ~CRT OF SPE:!AL CO~.!ISSION!R. 

·I 
d 
II 'l COBBS, ELLER J., ET ALS 
,. 
:, 

i! ,. 
j To the Honorable, A.H.Hopkins, Judge of the Circuit Court of Frankl I 

:I 
;j County, Virginia. 

!I 
I' .I 
:I ;, 
': 
I 

t 
,• 

Your undersigned Special Commissioner begs leave to report unto yo\ 

honor: 

That acting in strick conformity with a decretal order of the Couri 

.. entered in the above entitled matter on the 20th. day of October, 1944, he 
r: 
.i proceeded to offer and expose !or sale at public auction to the highest bi 
! 

at the front door of the Courthouse, located on east Main Street in the tc .. 
. ; 

of Rocky Mount, Franklin County, Virginia, on Saturd~, the 11th. day of 

q November, 1944, the three tracts or parcels of land, mwntioned and descrit 
:1 
!i in the ~ill in these proceedings • 

.. 

., 
i Your undersigned begs leave to report that the Lester Lumber Compa 
'! 

i! Ind., of Martinsville, Virginia, who was the highest bidder at the said sa 

bec~~e the purchaser or Tract No. (1)., containing 168 acres, more or les~ 
fL··tR~ 

for the sum of $630.00; that .,n'¥1- tl7 1 whft:las the highest bidder at 

!j 
I, 

il __.;_, ___ 
saia·-sale, oecame £lie purebaser··orTract- No. (2)., containing 191 acres, r. 

11 .. ~ &4.~ .... ll-
or less, at the sum of $260.00; and that the said~, wh~s 1 :i 

:! 
,1 highest bidder at the said sale, became the purchaser of Tract No. (.3 ). , 
·! 

containing 105 acres, more or less, for the sum or $155.00. 



" 

.. 
I 
I' 

ii 
il 
li 

Your undersigned Special Commissioner begs leave to report that tl 

said purchasers, namely: The Lester Lumber Lumber Company, Inc., 11 1 g 

a- i requested t.ime to examine the title to the re11pecti w tract 
;i 
;; purchased b7 them, as a!oeesaid, be!ore paying the purchase money; that upon 

;· examining the title to the said property the7 discovered a flaw in the chain 

or title, which is to say, an. examination or the title to the said propertr 

disclosed that while the deed to W.C.Cobbs and S.P.Brown !rom N.~.Clements, 
1 

Special Commissioner, which said deed, bears date on the 24th. day of February~ 
! 

II ~92.1.1 aad ie ·now o£ record in the Cl.erk•e o.ttice ot the Circuit. Court of I 
I 

Franklin County, Virginia, in Deed Book No. 70.,at page No. 547., conveys a : 

.. fee simple title to the whole o! these three tracts or parcels of land, and 

the said W.C.Cobbs and S.P.Brown were or the opinion that the.y bad purchased 

the whole or the said property. t.Hatr grantor, or the vendor through wham ther' 
. ~ 
,, claim title only owned a one-halt, undivided, interest. in the said propertr. 
!; 

In short, in so far as the record's in the Clerk's office, taken at their face 

value is concerned, the said W.C.Cobbs and S.P.Brown only own a one-halt, un-
ii 
I 

.I 

divided, interest in the said property; the other one-halt, undivided, interest, 

or the interest or Dr. John a. Cabell, belongs to G.W.Gammon, W.B.Guerrant I 
I 

:i and J.C.Shelhorse, or to their heirs, these said parties having acquired the 
:! 
.: one-half, undivided, interest or Dr. John R.Cabell by virtue ot a deed from 

. James F.Harrison, Special Commissioner, which said deed, bears date on the ,. 
;; 27th. day of AprU, 1903, and is now or record in the Clerk's o!!ice o! 

II Pittsylvania County, Virginia, in Deed Book No. 117 ., at page No. 32. 
:I 
;, 
"! 

Your undersigned Special Commissioner begs leave to report that the 

I 
said S.P .Brown and the heirs and next of kin of the said iV.C .Cobbs contend 

i 
;j that they own a fee simple title to the whole of this said propertr by virtue . 
:i 
!I of the !act that the deed to them !rom the said N.C.Clements, Special Commiss-·

1
· 

il 
~-1oner,- conveys ·a fee· simple title to the whole ; they thought, and were of thei 

168 



II 
1; 

·! opinion that they had purchased ill a !ee simple title to the whole; that they 
II 
;~ have paid all the taxes against the said property sil:lce it's purchase, and 
;j 

;1 that they have cla.i.m.ed the said property, as a whole, against the i'forld !or a 

:, 
period or more than 15 yea-rs. 

Your undersigned Special Commissioner begs leave to report that he 

, :~ is of the opinion that the purchasers, abon named, should not be required 'b7 ! 
:, : I 
:: 1 the Court to accept title to the respective tracts or parcels ot land purchas~ 
!j ed by it, as aforesaid, until this objection to the title to the three tracts 

lj or parcels ot the land, mentioned and described in the bill 1~ these pro-
" I~ 

II 

i' 

i' 
II 
n 

I 
II 

ceedings, had been removed. 

All of which is most respectfully submitted this the 12th. day of 

Oece!!'.ber, 1944. 

1.69 
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"!'EN DOLLARS A!~D O':"HER VALUABLE CO~;~y:- :.:RA':'JONS C$10. 00 et al) --DaDen 

~ uto the vtA parties o! t.he st =c:lc part and 

__ t~h~e~ir~._..Mh~ a•Du_ __ ~t=h~a~t~c:=e~r~t~a~i~n~t~r~o~c~~~o~r~p~a~r~c~e==l _____________ ___ 

-:r---------~----.......... ~..-----------o! ~a.=. mtute. IJb:6 and bcizzc ta Southeast ~~g~&terl~I 
...;0_1_· ~~~_-r_i_'=_t ____ -; ..-41~;..~-· 
\'i--:--·-~:-

. ttCir~!::: at a:: c:r;!t:~:.; !:-:~ ;:!:-: !"':~-=~~ !:"' ·~ ..... --:~:- "':-.! '!'f 111 \-!'~. 
uoa' coRat ~h Ceorf:t &allaer' 1 vcuer:. line; theoct with aa1c! braoda the 
fo11ov1og co~r••• a~ tiatancea: ~ortb ~=· 1~' aeat 78.~8 feet to a a~; 
horeb 1• 00' liC8t 66.96 feet to a aLai..e; liottla 60• 13' lie11t 171.71 feet co a 
atake; Korth 3• 12' taat 168.76 f•et to a ataLe; North 36• 2%' Veat 11.13 feet 
to a aat1 to a atoae pile; tbeuce croa11o~ 1aid branch with Aaoa' ltoa, Soatb 
55• 38 1 1('• Welt 465.47 feet to a ataka; tbeace CODtiouiq wf.tb A8M' 11Dat 
South as• 29' 45• Vee\. 1452.00 feet to a atake; tbeoce le.-rlug Aaoe' Uee. •ortb 
26• 35' Vaat 1181.41 feet to a atU.e, theoce tiortb 31• ~o· Eaat 1633.22 feet tD · 
a atake; thence Borth 56• 42' 30• Eut ll20 .00 feet to a a take; t~c:a krth 34• 
40' laat 693.00 feet to a atake; tbeDce South ss· 34' laat 1415.00 feat to • 
ataka aad atoue at a aarlted aapl.a to George V&llaer' a westena Uoe; tbeuce wttb 
1aid Valller'a 11ue, South 17• 57' 20• Veat, 3259.74 feet tc tbe poiDt aad place 
of I!GI!inS:, beiag 193.07 acru, JMJre or le••· all accorcltus to a eurvey by 
Clotu. Craven, ~.L.S., A•~boro, North Caro1ioa, dated October 26, 1981. 

for beck reference aee ~~~~ ~·co~~6d in ~eec! look 268, Pagea 16, 17 aud 18; 
Dead took 192, Page 373, rr~l1o Couoty le~iatrJ• 
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TO HAVE AND TO BOLDt~ aforeutd tract or parcel 

-------O:f 1ud ud all pri9iJepa aGd appartennnces thereto belouainl. to the afd 

Parties of the second oart. their 

hefra ud autau, to their oa!T aae ud behoof fortM!Z. 

ADd th• parties of the· first part -for~ hem&elvt• 

_t],ei: be!ra, aecuton aDd administrator., covenanta with the uJcl ~the 

acoud put. tlteir beirl &Dd ua~ that they ore ae1zed of &aid pre:miees lD fee. &Del 

b• ye the ~ht to ccmvey the tame lD fee 1imple; that the tame are free &Dd clear fna. aD 

fncmnb~ &Dd that t2t =~· wiD wun.nt a.nd defend tht: laid tl·~ to the aame ap.iDrt 

the Jawfal dalml of aD penoDI whomaoe-rer. 

IN TESTDIONY WBEREOF, the u.ld ~f the rust put to thea Jln!KDta ha..D._ 

hereunto aet thei!l.1ma ud -· • the 41&7 &Dd Jf:aZ abaft wriua. 

SIGHED. SCALED AND DI:U'VEUD 
IX TB& PU8ENCJ: OP f(-4 ~,;"J IJ. o .. A...~,, 

~_!2~ 71 ---- - ~ 

.l" J 
"'~ c.-11' /K~ 
f./ b/'7, I 
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DEED 
~ - .~ 

·; .\'Ialler Y. RQberta and...lfli_(t,_ . 

. virginia s. Robr.rtA · 
' To 

. Larry K. Litt:le and 

Oo_yg_!~R H. IIUn!-______ _ 
...,_........,... •. ......---..-___,.,...... - ~. ----·-:'P' 

--·· ....--~-----· 1 
Con!lltf~ratlnn ••• - • t....l!!_~O ct al . 

Dat.focl_ •... •'"r "'· .!llrch_ ____ J9..8.J._ ! _..,...._.. ........ --........ """"" ..... -~-----~--- ~ 
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·~-of.,.. ,_ Conb.L ... ' 
1 V.~./IIA r .___..,of . 1'- aL- • 
I . 

. : o'cld---Ja Boolr •f .,...., • ..... 
I ... ,. 
! 
, .......... o..a 
~ me 
~<:AVIN AND PUGH ATTORNEYS 
:p.o.sox 786, Asheboro, NC 

27204-0796 
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!OCK 26M PAC£ 16 
THIS DEED, made and entered into this the 3rd day of 

December, 1970, by and between RALPH B. RHODES, Substitute 

Trustee, party of the first part, and WALTER v. ROBERTS, party 

of the second part: 

;"J \:: ,. . WHEREAS, by a certain deed of trust bearing date of March 

12, 1962,. Burton c. Jessup and catherine K. Jessup, his ~·ife·, 

conveyed unto T. R. Wall, Trustee, a certain tract or parcel of 

. ·~. : 

I 
I 

I· 

;. 

land hereinbelow described, lying and being in Southeast Magis­

terial District of Franklin County, Virginia, which deed of trust 

is of record in the Clerk's Office of the Circuit Court ·of Frankl 

County, Virginia, i~ Deed Book 193, at page 329: and, 

WHEREAS, thereafter T. R. Wall died and by an order dated 

September 10, 1970, Ralph B. Rhodes was appointed Substitute 

Trustee in the place and stead of T. R. Wall: and, 

WHEREAS, default was made in the debt secured, and the 

beneficiary requested the substitute trustee to execute said 

deed of trust.by selling the property: and, 

WHEREAS, after advertising such sale in accordance with 

the terms of the said deed of trust in accordance with the 

statutes-in such cases made and provided, the said property, as 

hereinafter described was sold on Saturday, October 24, 1970, at. 

twelve o'clock noon at the Courthouse, in Rocky Mount, Franklin 

County, Virginia, and Walter v. Roberts, being the highest bidder 

i· became the purchaser thereof at the price of Four Thousand 

($4,000.00) Dollars, all of which has been duly paid in cash: and 

WHEREAS, in accordance with the statutes in such ca~es 

made and provided, the names of the persons on whose behalf this 

deed is executed are Burton c. Jessup and Catherine K. Jessup: 

NOW, THEREFORE, THIS INDENTURE: 
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W I T N E S S E T H: ----------
THAT FOR AND IN CONSIDERATION of the premises and for 

Four Thousand ($4,000.00) Dollars, cash i~ hand paid, the receipt 

whereof is hereby acknowledged, the said Ralph B. Rhodes, Substi-

tute Trustee, party of the first part, doth hereby grant, bargain, 

sell and convey, with Special Warranty of Title, unto the party 

of the second part, all that certain tract or parcel of land 

situate, lying and being on Turkey Cock Mountain, in the Southeast 

Magisterial District of Franklin County, Virginia, and being more 

particularly described as follows: 

BEGINNING at a black gum in Jabez Smith's line 
on the big branch: thence with Smith's line: N. 15-l/2° 
E. 196 poles, crossing two branches to a red oak: thence 
a new line, N. 57° w. 90 poles to pointers on top of 
said Mountain: thence along top of mounta"in, s. 35° w. 
42 poles to a bunch of chestnut sprouts: thence S. 57° 
w. 80 poles to a chestnut oak: s. 30° w. 56 poles to a 
chestnut oak: s. 33-1/2° E. 72 poles to a chestnut oak: 
thence E. 88 poles to a bunch of chestnut sprouts: 
N. 54° E. 28 poles to a maple on the aforesaid branch, 
and down the same as it meanders, s. 35° E. 35 poles 
to the point of BEGINNING, CONTAINING 191 ACRES, MORE 
OR LESS: and, 

Being the same prpperty conveyed to Burton C. 
Jessup and Catherine K. Jessup from w. L. Sa~nders, et 
al, by deed bearing date of August 15, 1961, which deed 
is of record in the Clerk's Office of the Circuit Court 
of Franklin County, Virginia, in Deed Book 192, at page 
373. 

TO HAVE AND TO HOLD unto the said party of the second part 

his heirs and .assigns forever in fee simple. 

WITNESS the following signature and seal: 
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STATE OF VIRGINIA 

COUNTY OF FRANKLIN, to-wit: 

I,.:£~~· .<&tk-t &<f , a Notary Public of and for c:::::::: 
the County of Franklin, in the State of Virginia, hereby certify . 

I 
that Ralph B. Rhodes, Substitute Trustee, whose name is signed to i 

I 
the foregoing deed, bearing date on the 3rd day of December, 1970, I -.;I 
has this day personally appeared before me in my State and County 

aforesaid and acknowledged the same. 

Given under ~y hand this/ 1/fi day of 4',."<;~..~...._ 

My commission expires ~.(~ t 7, 197 L 
,/ 

No~ry Public. / 

In the Clerk's Office of the Circuit Court of Fr:1nklin County, VIrginia, this instrument is adm!tte:! 
to record on the 11£ day of&___~ 19,Z!_. at 9:• s- ~ M, and wi:h 
the certificate of ~cknowledgment thereto annexed. The taxes imposed by See. 58·54 anc 
Sec. 58·54.1 of the Code of Virginia, in the amoun of S 4/, • have been paid. 

-3-
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THIS DEED -.de and entered Into th i s 15th day of I iJ,;:' 
I • 

August, 1961, by.and betweenW. L• ~AUNDERS & MILDRED A. SAUNDERS~ 

his wife, and P. G. SAUNDERS& GLADYS N. SAUNDERS, his wife, I 

parties of the fir.st part, .ct BURTON C. JESSUP and CATHERINE K. 

JESSUP, parties of the second part. 

. .. . ' W I T'l E S S E T H 

That for and In coaslderatlon of.the payment of the 

sum of FOUR THOUSAND ($4,000.00) DOLLARS, cash in hand paid by 

the parties of the second part unto the parties of the first part'! 

the receipt whereof Is herebr acknowledged, the said parties of 

the first part doth hereby grant, bargain, sell and convey, with ~~ 

Genera I Warranty of TIt I e, urrto the partIes of the .seC) nd part, 

the following described real estate lying and being in Snow Creek 

Magisterial District, Franklin County, VIrginia, on Turkey Cock 

Mountain, containing 191 acres. more or less, adjoining the lands 

of Martie Walker, J. J. Oakes. John Harold Amos, and lying about 

twenty (20) miles southeast of Rocky Mount, at or near the 

Plttsylvanla County and Henry County Line, and it being the same I 
I 

tract or parcel of land which was granted to James Grant by James I 
McDowell, Governor of the Co-.on~ealth of VIrginia, by Grant 

dated June 30, 1845, and whicb Grant was recorded March 12, 1957 

In the Clerk's Office of the Circuit Court of Franklin County, 

VIrginia, In Deed Book 148 at page 369, and more par~icularly 

described by a survey as follows: 

BEGINNING at a Black Gum in Jabez Smith's 
line on the Big Braoch; thence with said 
Smith's lineN 15 1/2 E 196 poles crossing 
two branches to a Red Oak, ~hence a new 
lineN 57 W 90 poles to pointers on the top 
of said mountain; thence along the top S 35° 

.W 82 poles to a bunch of chestnut sprouts, S 
57• w· 80 poles to a chestnut Oak, S 30• W 56 
poles to a chestnut oak, S 33. 1/2 E 72 poles 
to •.chestnut oat. E 88 poles to a bunch of 
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chestnut sprouts, N· 54 E '28 poles to a 
maple on the aforesaid branch, and down 
the same as It meanders .S 35 E 35 poles 
to the BEG I Nt{ 1 NG, conta'f nIno 191 acres, 
more or less, and being the exact same 
land conveyed to w. L. Saunders and P. G. 
Saunders from Russell L. Davis, Commissioner, 
by deed bearing date on the 7th day of April, 
1960 and recorded In the Clerk's Office of 
the Circuit Court of Franklin County In 
Deed Book 175 at page 193. 

The parties of the first part covenant that they have 

the right and-power to convey the aforesfd real estate, that they 

have done no act to encumber the same, that the said parties of 

the second part shall have quiet enjoyment of the said land, free 

from all encumbrances, and that they will execute such other and 

further assurances of title as may be requisite. 

siQnatures and seals: 

......,........,.......,,.__.~~----____,~------(SEAL) 

~~~~~~~~~~~~~-----(S~L) 

-........:~..~-=---"'--"~=--toii:~-------(SEAL) 

4f::Z.:.c......e~~-!:--l--..z=~CI:IIA..~.a..::::!~~---( SEAL) 
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THIS DEED, made and entered into this the ~ day of 
I 

April, in the year 1960, by and berween RUSSELL L. DAVIS, Commiss-1 

ioner, as herebafter mentioned, party of the first part, and W.L. 

SAUNDERS and•P. G. SAUNDERS, share and share alike, parties of 

the second part; 

THAT WHEREAS, on the 25th day of February, 1960, it was 

Decreed and Ordered by the Circuit Court of Franklin County, Vir-

ginia, in the Chancery cause of Franklin County, A Body Politic 

v. James Grant, his Heirs, Devisees, Assigns, and Any Unknown 

Heirs, that Russell L. Davis, who was thereby appointed a Com-

missioner for the purpose should, at public auction, upon the i 
terms of cash, make sale of that certain tract or parcel of land, I 
containing One Hundred Ninety One Acres (191), more or less, known 

as the James Grant land on Turkey Cock Mountain, after first hav-

ing advertised the time, the term and place of sale, and, 

WHEREAS, the said sale was advertised by posting hand 

bills in and around the vicinity of the property, and by two 

weeks' advertisement in the Franklin News Post, and, 

WHEREAS, the said Russell L. Davis, Commissioner, as 

aforesaid, in pursuance of said Decretal Order, advertised the 

said real estate for sale on Saturday, ·March 19, 1960, at 12 

o'cock Noon, at the Front Door of the Court House at Rocky Mount, 

Virginia, after having complied in all respects with the said 

Decretal Orders, and having executed Bond in the penalty fixed 

by the Court, with approved surety, and at said sale, w. L. 

Saunders and P. G. Saunders of Pittaylvaaia.County, Virginia, 

being the highest bidders, became the purchasers of said land for 
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the price of Thirty Two Hundred Dollars ($3,200.00), they being 

the highest bidders for same, and, 

WHEREAS, the whole of the purchase money has been paid 

in cash, and, 

WHEREAS, the said sale, by Decree entered on the 1;C~ 

day of April, 1960, was ratified, confirmed and approved, and 

Russell L. Davis, was appointed a Commissioner to make, execute 

and deliver a Deed to the purchasers of the land so bought by 

them in this proceeding; and, 

WHEREAS, in pursuance of the statutes on such cases made 

and provided, the names of the parties on whose behalf this con-

veyance is made are the Heirs, Devisees, Assigns, and any Unknovn 

Heirs of James Grant. 

NaJ, THEREFORE, FOR AND IN CONSIDERATION of the sum of 

THIRTY TWO HUNDRED DOLLARS ($3,200.00), to him in hand paid, by 

the said w. L. Saunders and P. C. Saunders, agreeably to the terms 

of said Decretal Order, at and before the sealing and delivery of 

this Deed, the receipt of which is hereby acknowledged, the said 

Russell L. Davis, Commissioner, as aforesaid, in order to carry 

into effect the said sale, made as aforesaid, in pursuance of sai 

Decretal Order, doth hereby bargain, sell, grant, deed and convey 

with Covenants of Special Warranty of Title unto the said w. L. 

Saunders and P. G. Saunders, share and share alike, parties of th 

second part, all that certain tract or parcel of land, containing 

One Hundred Ninety One (191) Acres, more or less, situate, lying 

and being on Turkey Coc~ Mountain, in Snow Creek Magisterial Dis­

trict, Fran~lin County, Virginia, adjoining the lands of Martie 

Walker, J. J. Oakes, John Harold Amos, and lying about Twenty (20) 

-2-
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DA\'1 .. DA\'IA a DAYle ................. 

Hilea Southeast of Rocky Mount, at or near the Pittsylvania County 

and Henry County Line, and it being the same tract or parcel of 

land which was granted to James Grant, by James MCDowell, Governor 

of the Commonwealth of Virginia, by Grant dated June 30 1 1845, and 

which Grant was recorded March 12, 1957, in the Clerk's Office 

of the Circuit Court of Franklin County, Virginia, in Deed Scok 

No. 148, at Page No. 369, and more particularly described by a 

aurvey as follows: 

BEGINNING at a Black Cum in Jabez Smith's line on 
the Big Branch; thence with said Smith's lineN. 
15 1/2 E. 196 Poles crossing evo branches to a Red 
Oak, thence a new line N. 57 W. 90 poles to pointer• 
on the top of said mountain; thence along the top 
S. 35 deg. W. 82 poles to a bunch of chestnut sprouts, 
s. 57 deg. w. 80 poles to a chestnut Oak, S. 30 deg. 
W. 56 poles to a chestnut oak, S. 33 1/2 E. 72 polea 
to a chestnut oak, East 88 poles to a bu~ch of cheat­
nut Sprouts, H. 54 E. 28 poles to a maple on the afore­
said branch, and down the same as it meandera, s. 35 
E. 35 poles to the BEGINNING. 

TO HAVE AND TO HOLD unto them, the said W. L. Saunders 

aod P. G. Saunders, share and share alike, their heirs and assigna 

forever. 

WITNESS the following signatu~e and aeal • 

. /) 
_,_,..., r ' 

~#~/'~1~$-·~·,~~~~~{~,~~~~~-·~~------------(SEAL 
Coamisaioner 

STATE OF VIRGINIA, 

COUNTY OF FRANKLIN; to-wit: 

I, % ~ . .;· . j/ o.t <f:"!v , a Notary Pub lie in and for 

the County of Franklin, S~ate of Virgida, do hereby certify that 

Russell L. Davis, Commissioner, whose name is signed to the fore• 
ti, 

going Deed bearing date on the ~day of April, 1960, baa thia 

day personally appeared before me in my county and state aforeaaid 

and acknowledged the same • 

-3-
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Given under my hand thia the ~ day of April, 1960. 

My coamiasion expires: -~'-;'o!l .. -. ..f.·.v :;. / ··' ;- 1 

.:f.._ ... , .. 
" 'T• , .. .., . • • tot ,,.. covn'Y .. , •• nllll" 19\e 

¥1AGI .. IA, ,.I.NP.\.f .. CCU"• ' • , ... ~ c' '"'• "~ '1 ~"'t " t"l cen•IOCII._ _...---
1,.~1'1 •. ''.""" .;,t .t • C de-• .... pt--"tlll. ~Nil .c\ 
(/ .. -. ~ ... ! .·~ 19 -.. • .. ,, - .,. -----:d"":'~~--~ <""'.'\: ' .! ' A. '- Clift 
.r ,; ,':"' o·goQ ... __ jc..'jr.zY~'~"-~y.,.::=· ~~,--_:..~·.-· • .-.---__. • ....,... T_.. --

....... -----.. ~-~;' .... --
........ .-fl ...... -
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