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VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

R.K. CHEVROLET, INC.,

Plaintiff,

At Law No. QQL‘ 24/5? |

v.

JAMES J. HAYDEN, ~Jr-

Serve: Secretary of the Commonwealth
Old Finance Building, Capital Square
Post Office Box 1-D
Richmond, Virginia 23201

Defendant.

MOTION FOR JUDGMENT

NOW COMES the plaintiff, R.K. Chevrolet, Inc., by counsel, and
states as follows:

1. The plaintiff, R.K. Chevrolet, Inc., is a Virginia
corporation with its prihcipal place of business at 2661 Virginia
Beach Boulevard, Virginia Beach, Virginia 23452.

2. Defendant, James J. Hayden, is a former employee of
Plaintiff and currently works for Coastal Chevrolet in Nags Head,
North Carolina.

3. On May 12, 1992 in Virginia Beach, Virginia, Plaintiff
and Defendant entered into a contract in which Plaintiff‘agreed to
work for Defendant for two years from May 12, 1992 until May 12,

1994. The contract is attached as Exhibit A.

82263.1/WMF:CW
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4. Pursuant to the terms of the contract, the defendant
could only stop'ﬁorking for Plaintiff if his father died during the
term of the contract.

5. In January 1994, Defendant stopped working for Plaintiff
in violation of the contract even though his father had not died.

6. Defendant further persuaded four co-workers to leave
their employment with Plaintiff and begin working for his father’s
dealership, Coastal Chevrolet, Inc., 306 16th Street, Nags Head,
North Carolina 27997.

7. Defendant’s conduct in 1leaving his employment with
Plaintiff and taking four co-workers to another dealership
constitutes a breach of his employment contract.

8. By willfully and maliciously persuading his co-workers to
leave the employment with Plaintiff, Defendant tortiously
interfered with the contracts between Plaintiff and its employees.

9. As a direct consequence of Defendant’s breach of his
employment contract with Plaintiff, Plaintiff has suffered $750,000

in replacing Defendant and training Defendant’s replacement.

REQUEST FOR RELIEF
WHEREFORE, Plaintiff prays that judgment be entered against

the defendant and it be awarded $750,000 in compensatory damages
and $100,000 in punitive damages. Plaintiff also prays for

prejudgment interest, reasonable costs including attorneys fees and

B2263.1/WMF:CW
7/11/94
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other legal and equitable relief as the nature of Plaintiff’s cause °

may require and as the Court deems appropriate.

Plaintiff demands a jury trial.

R.K. CHEVROLET, INC.

oyl [ Fiur

Of Counsel

William M. Furr

(VSB #29554)
Kevin L. Keller

(VSB #30731)
WILLCOX & SAVAGE, P.C.
1800 NationsBank Center
Norfolk, Virginia 23510
(804) 628-5500

FILED
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OVER 25 YEARS OF GUARANTEED SATISFACTION
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atVinginia Beach

: Virginia Beach.
I Virginia 23462

CHEVROLET - PEUGEOT - GEO - DAIHATSU

Contract Batween James J. Hayden &

R. K. Chevrolet, GEO
May 12, 1992 .

I, James J. Hayden, willingly enter into & two year contract
of employment with R, K. Chevrolet, Inc., GEO. The only
reagon allowable for Mr. Hayden to leave'in this time frame,
under this contract, is the untimely death of his father.

Therefore, with the above exception, James J. Hayden
to work continuously at R. K. Chevrolet, Inc., Gao £
least two years in good faith.

o ert.s. Kline

s -

EXHIBIT A
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2681 Virginia Beach Boulevard, Virginia Beach, Virginla 23452 (804) 488-2222



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

R.K. CHEVROLET, INC,,

Plaintiff,
V. At Law No. CO 94-2439
JAMES J. HAYDEN, JR.,

Defendant.

AMENDED MOTION FOR JUDGMENT 4

NOW COMES the Plaintiff, R.K. Chevrolet, Inc., by counsel, and moves for judgment
against the Defendant on the Grounds and in the amount set forth as follows:

1. The Plaintiff, R.K. Chevrolet, Inc., is a Virginia corporation with its principal place
of business at 2661 Virginia Beach Boulevard, Virginia Beach, Virginia 23452.

2. Defendant, James J. Hayden, Jr., is a former employee of Plaintiff and currently
works for Coastal Chevrolet in Nags Head, North Carolina. On information and belief, he is
currently President of Coastal Chevrolet.

3. The cause of action arises from certain acts or omissions in the City of Virginia

Beach, Virginia.

COUNT I - Breach of Contract
4. On May 12, 1992, Plaintiff and Defendant Hayden entered into an employment
contract in which Defendant Hayden agreed to work for Plaintiff for two years from May 12,

1992 until May 12, 1994. A true copy of the Contract is attached as Exhibit A.

97880.1/WMF:CH 1
6/20/95

(S|

10



5. Pursuant to the terms of the Contract, the Defendant Hayden could only stop
working for Plaintiff if his father died during the term of the Contract.

6. In January 1994, Defendant Hayden stopped working for Plaintiff in violation of
the Contract even though his father had not died.

7. Defendant Hayden has breached his employment contract with Plaintiff.

8. - Asadirect and proximate result of Defendant Hayden’s breach of his employment
contract with Plaintiff, Plaintiff has been injured in its business and has suffered damages,
including, but not limited to lost profits, lost sales and revenues, the cost and time of replacing

Defendant Hayden and training Defendant Hayden’s replacement.

COUNT 1I - Tortious Interference with Business Relations

9. Plaintiff restates and realleges Paragraphs 1-8 as if the same were fully set forth
herein.

10.  Defendant Hayden recruited, solicited, enticed and/or persuaded at least four
coworkers to leave their employment with Plaintiff and begin working for his and/or his father’s
dealership, Coastal Chevrolet, Inc., 306 16th Street, Nags Head, North Carolina 27997.

11.  Notwithstanding his knowledge of the existence of such employment relationships
between the Plaintiff and his coworkers, the Defendant Hayden intentionally, willfully,
maliciously and tortiously interfered with the business relationships and/or contracts between
Plaintiff and its various employees by recruiting, soliciting, enticing and/or persuading these
various employees to discontinue their employment with Plaintiff and to work for another

dealership.

97880.1/WMP:CH 2
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12.  Asadirect and proximate result of the aforesaid actions, Plaintiff has been injured
in its business and has suffered damages, including but not limited to, lost profits, lost sales, lost
revenues, and the cost and time of replacing these various employees and training their

replacements.

COUNT III - Breach of Fiduciary Duty

13.  Plaintiff restates and realleges Paragraphs 1-12 as if the same were fully set forth -

herein.

14.  Defendant owed a fiduciary duty to Plaintiff. Defendant was required to exercise
good faith, loyalty and honesty towards his employer, the Plaintiff.

15.  Defendant breached his fiduciary duty to the Plaintiff by attempting and/or
successfully recruiting, soliciting, enticing and/or persuading other employees of the Plaintiff to
leave Plaintiff’s employment.

16.  Defendant further breached his fiduciary duty to the Plaintiff by conducting his
affairs for his own benefit and for the benefit of Plaintiff’s business competitor(s) and to the
prejudice of Plaintiff.

17.  Asadirect and proximate result of the aforesaid actions, Plaintiff has been injured
in its business and has suffered damages, including but not limited to, lost profits, lost sales, lost
revenues, and the cost and time of replacing these various employees and training their

replacements.

97880.1/WMF:CH 3
6/20/95
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| WHEREFORE, the Plaintiff prays that judgment be entered against Defendant Hayden and
that it be awarded tﬁe following relief:
(@)  $750,000 in compensatory damages;
(b)  $100,000 in punitive damages;
(c) the cost Plaintiff has reasonably expended herein, including
. reasonable attorneys fees and Court costs, and
(d)  for such other relief as the Court deems just and proper.

A trial by jury is demanded.

R.K. CHEVROLET, INC.

ny. (my Mo fevy
| J

Of Counsel

William M. Furr

(VSB #29554)

Amy M. Levy

(VSB #31958)

WILLCOX & SAVAGE, P.C.
1800 NationsBank Center
Norfolk, Virginia 23510
(804) 628-5500
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was mailed to W. Edward
Hudgins, Jr., Esquire, Hudgins & Ege, P.C., 615 Lynnhaven Parkway, First Floor, Virginia

Beach, Virginia 23452 this 40 _day of June, 1995.

it
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May 12, 1992

Contract Between James J. Hayden &
: ' R. K. Chevrolet, GEO

I, James J. Hayden, willingly enter into & two year contract
.of employment with R. K. Chevrolet, Inc., GEO. The only
reagon allowable for Mr. Hayden to leave-in this time frame,
under this contract, is the untimely death of his father.

Therefore, with the above exception, James J. Hayden
to work continuously at R. K, Chevrolet, Inc., o f
least two years in good faith.
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2661 Viginia Beach Boulevard, Virgivia Beach, Virginia 23452 (504) 466-2222 -



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

R.K. CHEVROLET, INC,,
Plaintiff

vs. At Law No.: 94-2439

JAMES ]J. HAYDEN, JR.,
Defendant.

ANSWER TO AMENDED MOTION FOR JUDGMENT

Now Comes, James J. Hayden, Jr., Defendant and for Answer to the Amended Motion
for Judgment exhibited against him says as follows: |
1 Defendant admits the allegations contained in Paragraph 1
2. Defendant admits the allegations contained in Paragraph 2
3. Your Defendant neither admits nor denies the allegations contained in Paragraph 3 and
calls for strict proof thereof.
Count I
Breach of Contract
4. In answer to the allegations contained in Paragraph 4, your Defendant avers that he did
in fact sign the writing in question; he denies that the writing in question is a valid
contract, avers that the same lacked éonsideration, mutuality, and is vague and

unenforceable.

1 -



10.
11.

12.

13.

In answer to the allegations contained in Paragraph 5, of the Amended Motion, your
Defendant refers and adopts his answer set forth in Paragraph 4 above.

In answer to the allegations contained in Paragraph 6 of the Amended Motion, your
defendant avers that he was fired in the month of July in 1992 by the Plaintiff that
some days later he was rehired, that he thereafter terminated his relationship with the
Plaintiff, without objection by the Plaintiff, in the latter part of June, 1993. Your
Defendant further avers that such actions on his part were not in violation of any
arrangement with Plaintiff.

Defendant denies the allegations contained in Paragraph 7 of the Amended Motion.
Defendant denies the allegations contained in Paragraph 8 of the Amended Motion.

Count II
Interference with Business Relationship

Defendant restates and re-alleges his answers to paragraphs 1 through 8 above as if the
same were fully set forth herein.

Your Defendant denies the allegations contained in Paragraph 10.

Your Defendant denies the allegations contained in Paragraph 11.

Your Defendant denies the allegations contained in Paragraph 12.

Count III.
Breach of Fiduciary Duty

Your Defendant restates and re-alleges his answers to Paragraphs 1 through 12 as if the

same were fully set forth herein.



14,

15.
16.

17.

Your Defendant denies the allegations contained in Paragraph 14,

Your Defendant denies the allegations contained in Paragraph 15.
Your Defendant denies the allegations contained in Paragraph 16.
Your Defendant denies the allegations contained in Paragraph 17.

Wherefore your Defendant prays that the Amended Motion for Judgment be dismissed

with prejudice, with costs and sanctions upon the Plaintiff and he will ever pray.

James J. Hayden, Jr.

of Counsel

W. Edward Hudgins, Jr. (VSB# 4452)
HUDGINS & EGE, P.C.

615 Lynnhaven Parkway

First Floor

Virginia Beach, VA 23452

(804) 463-1054

CERTIFICATE OF MAILING

I certify that the foregoing instrument was mailed to Amy M. Levy, Esquire,
WILLCOX & SAVAGE, P.C., 1800 Commercial Place, Norfolk, Virginia 23510-2197 this
28 day of June, 1995.
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R.K. CHEVROLET,

VIRGINEA:
IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH

CLERK
SUPREME COURT OF VIRGINIA
m

[]
Y& e
# -~

APRQ 8 1996

Plaintiff,

RICHMOND, VIRGINIA

JAMES J. HAYDEN, JR.,

)

)

)

V. )
)

Defendant. )

TRANSCRIPT OF PROCEEDINGS

Virginia Beach, Virginia

January 24, 1996

Before: The Honorable John K. Moore, Judge
and a jury

Appearances:

WILLCOX & SAVAGE
By: WILLIAM M. FURR, ESQUIRE
Counsel for the Plaintiff

HUDGINS & EGE
By: W. EDWARD HUDGINS, JR., ESQUIRE
Counsel for the Defenda

VARG

ADAMS HARRIS REPORTING, INC.
Virginia Beach, Virginia 804-631-0458
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DIRECT EXAMINATION

BY MR. FURR:

Q. Mr. Kline, can you introduce yourself to
the jury, please?

A. My name is Bob Kline, and I’m the
president of R.K. Chevrolet.

Q. How long have you been the president of

R.K. Chevrolet?

A. Since 1988.
Q. What’s your educational background?
A, I'm — I was educated at Duke University

in Durham, North Carolina.

Q. Any honors or awards that you received
there? |

A. I graduated magna cum laude with
distinctions.

Q. What was your major?

A. Political science.

Q. How long has R.K. Chevrolet been in your

family’s business?

A. Thirty-two years.

Q. And do you have any siblings or relatives

who work there currently?

A, I do.

16

18

ADAMS HARRIS REPORTING, INC.
Virginia Beach, Virginia 804-631-0458
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Rohert Kline - Direct
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0. who are they?

A. My father and my brother.

Q. Do you know the Jim Hayden family?

A. I do.

Q. Tell the jury who they are.

A. They’re a family of successful car
dealers.

Q. What car dealerships has Mr. Hayden or

his son owned over the years?

A. I don’t know that I know them all, but I
know some of them. Lynnhaven -- Jim Hayden
Lincoln-Mercury, Major Lincoln-Mercury, Coastal
Chevrolet, which is Oldsmobile --.I believe it’s
Pontiac-GM. I’m not sure, but I think GMC truck. They
have a number of GM franchises, Aurora. They have
extensive automotive experience.

Q. Who owned -- have they owned Lynnhaven
Lincoln-Mercury over the years?

A. They have.

Q. How long have you known the Hayden family
or of the Hayden family?

A. Over ten years.

Q. How did Jim Hayden, Jr., come to work for

R.K. Chevrolet?

A. He approached one of our managers and was

ADAMS HARRIS REPORTING, INC.
Virginia Beach, Virginia 804-631-0458
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looking for a job.

Q. What was your reaction when you heard
that Mr. Hayden was looking for a job at R.K.
Chevrolet?

A. Well, initially, he came and said he was
interested in a job as a salesman; and as a salesman,
we were glad to have him. He was experienced and
knowledgeable and young and had a lot to prove and had
a lot of energy.

Q. Did you ever have any concerns about Jim
Hayden, son of Jim Hayden, Sr., working at R.K.
Chevrolet?

A. We only had a concern when we talked with
him about his potential promotion into a manager’s job
where a lot of confidential information is exchanged
and a lot of training goes into the job and it takes
time to learn it.

Q. Did you consider Mr. Hayden, Jr., for a

financially-sensitive position?

_A. We did.
- Q. What position was that?
A. It was originally assistant used car
manager.
Q. Okay. And tell the jury what concerns

you had, if any, about employing Mr. Hayden in that

18

ADAMS HARRIS REPORTING, INC.
Virginia Beach, Virginia 804-631-0458
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capacity.

A. We;l, our concern was that Jim was going
to be there long enough to be able to perform the
functions of the job successfully after we trained him
and that he would not go to work for his father, who

had a long history of owning car dealerships.

Q. How long does it take to train a used car
manager?
a. It takes a minimum of five to six months

to train an experienced salesman to do the

fundamentals.

Q. why is that?
A, The used car manager is responsible for

all of the customers that come in to buy used cars,
have a problem with a used car, all of the buying and
selling of the used cars and all of the transactions
with the customers and the money being received from
the customers and paying for the cars that we buy.

Q. How is a used car manager position
different than a new car manager position as far'as
level of competence that it takes?

A. It takes a great deal more competence to
be a used car manager. A new car manager just
administrates the cars‘that come from the factory, that

are ordered from the factory. A used car manager makes

)
'.

19

ADAMS HARRIS REPORTING, INC.
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1 the decision of what to stock, what cars to buy, what
2 trucks to buy, how to price‘them and how to sell them.
3 Q. Okay. Did R.K. Chevfolet employ Mr.
4 Hayden in a used car manager or assistant car manager
5 position?
. 6 A. Yes.
7 Q. What was he first hired as, used car
8 manager or assistant used car manager?
9 A. Originally, I think assistant used car
10 manager.
11° Q. And is there any writing that would
12 memorialize that relationship?
13 A. We have a contract that we signed.
14 Q. Okay. And was that a contract that was
15 signed by both Mr. Hayden and R.K. Chevrolet?
16 A. Yes.
17 MR. FURR: Can I approach the witness,
18 .Your Honor?
19 THE COURT: Yes.
20 MR. FURR: Look at that, if you would.
21 I'd like to give you a copy too, Your
22 Honor.
23 THE COURT: Any objection?
24 MR. HUDGINS: No, sir, Judge.
25 MR. FURR: 1I’d 'like to go ahead and move

20
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it intg evidence.

THE COURT: This document dated August
10, 1990, handwritten document, will be Plaintiff’s
Exﬁibit 1.

(Whereupon, the document referred to was
marked for identification and received in

evidence as Plaintiff’s Exhibit 1.)

BY MR. FURR:

Q. Can you tell me what this document is,
Mr. Kline?

A. Yes. This is a notarized contract
between R.K. Chevrolet and Jim Hayden.

Q. Can you hold it up to the jury so they
can just see what it looks like? Did a lawyer prepare
that?

A. No.

Q. That’s a contract that was entered into
between R.K. and Mr. Hayden?

A. Yes.

Q. And for how long a period of time did
that contract last?

A. This contract was —— it says that it —

I, James Hayden, agree under this said contract that I

7

ADAMS HARRIS REPORTING, INC.
Virginia Beach, Virginia 804-631-0458
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will stay with R.K. Chevrolet for a period of ﬁo less
than a year or until August 10, 1991. So one year.

Q. Okay. Continue -- why don’t you just
read the rest of it so the jury knows what the contract‘
says?

A. A sum of $45,000 minimum will be the
compensation assuming there is no death or personal
injury or his termination for company policy reason.

Q. Explain to the jury why you felt that you
needed to enter into that contract, this first
contract.

A. If we were going to take our maﬁagement
talent and train and work with a manager whose family
was in the car business, we had a concern that he would
not be there during this period of time, and that is

the reason we had the contract.

Q. Okay. Did R.K. Chevrolet honor this
contract?
A. Yes, it did.

MR. FURR: Okay. I’'m going refer to this
as Exhibit 1, if I could, Your Honor, move it into
evidence as Exhibit 1.

THE COURT: You want the origingl to go

in or the copy?

MR. FURR: I want — it doesn’t matter to

32
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me which one goes in.
THE COURT: Okay. The copy’s already
entered. 1It’s Plaintiff’s Exhibit 1.

BY MR. FURR:

Q. Okay. Did R.K. Chevrolet honor its
obligations under Exhibit 1?

A. Yes.

Q. Did Jim Hayden, Jr., honor his
obligations under that contract?

A. Yes.

Q. Was there another contract that R.K.
Chevrolet entered into with Mr. Hayden?

A, Yes.

Q. Can you tell tﬁe circumstances
surrounding that contract?

A. Yes. We heard that —— we kind of make it
our business to know who our competition is, and we
heard that his father had purchased a ChevroletA
dealership, Pontiac and Oldsmobile dealership in North
Carolina. And we approached Jim and asked him about
whether he knew that his father had purchased a
dealership. He said he did not. At that time we
started having a conversation with him about another

contract.

23
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Q. Well, if he said that he didn’t know that
his father had even purchased Coastal Chevrolet, why.
entef into the contract?

A, Well, again, Jimmy was in a position of a
lot of responsibility; and if we were going to continue
to work with him, we needed to know that he was going
to be there. This is not the type of job that you can
have someone coming and going and retraining all the
time.

Q. Uh-huh. What kind of — what position

was he in at this point with this second --

A. He was manager of the department.

Q. He was the used car manager?

A. Yes.

Q. As the used car manager, what access to

information did he have with regard to the financial
records and confidential information? |

A. Full access to all of our confidential
financial data.

Q. wWhat kind of financial data do you~have
that is confidential?

A. The amount of gross profit we make per
car, how many cars we sell, how many cérs that we keep
in inventory, trade secrets, methods of advertising,

where we buy our cars, how we buy them, who we buy them

26
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1 from.
2 MR. FURR: Okay. I’d like to approach
3 the witness, Your Honor.
4 THE COURT: Yes.
5
\ 6 BY MR. FURR:
7 Q. And show you a documént and ask you to
8 -identify that, please.
9 A. That’s the second contract that we
10 entered into.
11 ‘ Q. Is that your signature on the bottom of
12 the page?
13 A. In the middle of the page, yes.
14 Q. In the middle of the page on the bottom?
15 A. Yes.
16 MR. FURR: Okay. I’d like to move that
17 into evidence as Plaintiff’s Exhibit 2, Your Honor.
18 ' THE COURT: Okay. Any objection?
19 MR. HUDGINS:; No, sir.
20 THE COURT: Plaintiff’s Exhibit 2. This
21 is the contract dated May 12, 1992.
22
23 : (Whereupon, the document rgferred to was
24 marked for identification and received in
25 evidence as Plaintiff’s Exhibit 2.)
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28

MR. FURR: Your Honor, I have a blow-up
of the contract that I’d like to put on the easel.
THE COURT: Okay. |

BY MR. FURR:

Q. Mr. Kline, can you read this contract to‘
the jury, please?

A. Contract between James J. Hayden and R.K.
Chevrolet, Geo, May 12th, 1992. I, James J. Hayden,
willingly enter into a two-year contract of employment
with R.K. Chevrolet. The only reason allowable for Mr.
Hayden to leave in this time frame under this contract
is the untimely death of his father; therefore, with
the above exception, James J. Hayden agrees to work
continuously at R.K. Chevrolet for at least two years
in good faith.

Q. I see your name and next to your name is
Thomas Bates. Who is Thomas Bates?

A. He’s the general manager and Jim'’s
immediate supervisor.

Q. And then under Mr. Hayden’s name, it says
UC manager. What does that stand for?

A. That was Jim’s title, used car manager.

Q. At the end of the first paragraph, it

says, the only reason allowable for Mr. Hayden to leave

26
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in this time frame under this contract is the untimely

29

death of his father. Why did that end up in the
contract?

A. Well, we knew that Jim’s father had
béught a car dealership and that he would be the only
one capable of running it if something did happen to
his father, and we weren’t looking to be difficult.
Jim was a personal friend of our general manager’s, and
it was put in there for his benefit.

Q. Is this something that Mr. Hayden
requested?

| A. I don’t know who requested — I don’t
think he requested it.

Q. Okay. Did you have any objection to that
being in there?

A. No.

Q. Under -—- as far as you were concerned,
what was R.K. Chevrolet obligated to do under this
second contract?

A. To employ Jim Hayden as the used car
manager for that period of time.

Q. And that period of time was how long?

A. Two years.

Q. And as far as you were concerned, as
president of R.K. Chevrolet, what did this contract

¥27
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obligate Mr. Hayden to do?

A. To work as the used car manager for two
years.

Q. Did you have any discussions —— did
anyone at R.K. Chevrolet have any discussions with Mr.
Hayden about whether he intended to go into business

with his father?

A. Yes.
Q. . Tell me about those discussions, please.
A. There were a number of discussions where

we tried to broach the subject and did, whether Jim was
interested in going to work for his father once we
found out that his father had bought a large dealership
in North Carolina, and he had told us and continued to
tell us that he was not interested in working for his
father.

Q. And that’s the dealership —- which
dealership is that?

A. Dealership that he’s presently thg
president of.

Q. Do you know who the owner of that

dealership is currently?

A. Yes.
Q. who is that?
A. Jim Hayden.

30
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0. Jim Hayden, Sr., or Jim Hayden, Jr.?
A. The Jim Hayden sitting at that table. .
Q. Jim Hayden, Jr.? Did Jim Hayden work

through May 12th, 19947?
A. He did not.
Q. Tell the jury what happened before May

12th, 1994, when that contract was set to expire.

A. He quit.
Q. How did he quit?
A. He walked into the general manager’s

office on a Saturday morning and put his keys on the
desk and told his boss that he was not going to work

there anymore.

Q. Do you recall what month that was in?
A. It was in July.
Q. How busy is the month of July in the used

car sales business?

A. The spring and summer months are the
busiest months we have.

Q. As far as the day of the week, whaf's the

busiest day of the week for the car dealership

business?
A. Saturday.
Q. Did Mr. Hayden give six months’ notice --
A. No.

31
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0. -~ that he was going to be leaving?

A. No.

Q. Did he give two months’ notice?

A. He did not give notice.

Q Did he give one day’s notice?

A No. .

Q. What happened when he left the used car
‘department?

A. We had a catastrophic problem.

Q. Explain what you mean by catastrophic
problem.

A. Well, we were not concentrating on

training a used car manager because Jim was under
contract, and that was not a position that we were
working on at that time, and there was no one to

succeed him. Assistant used car manager was untrained,

did not have a background in the car business, did not

understand the car business as Jim did, and we were
left with customers’ problems, cars with problems.

Q. You’ve testified previously that it takes
five to six months to train a manager. 1Is that
accurate for a used car manager as well?

A. . It is difficult to train a used car
manager. There is a lot to'know, and it’s something

you —— a lot of information to know.

10
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Q. Roughly how long.does it take to train a
used car manager?

A. An experienced persbn in the car business
can be trained to be the used car manager maybe in six
months, I would say..

Q. Okay. If Mr. Hayden had worked until May
12th, 1994, would you have been put in the position
that you were in July of 19937

A. No. We would have taken steps before the
end of the contract to decide whether we were going to
renew the contract or replace him in the job with
someone else.

Q. At what time would you determine whether
Mr. Hayden was going to continue working for R.K. |
Chevrolet after May 12th, 19942

A. I don’t think I understand your question.

Q. Right. The contract was set to expire
May 12th, 1994. You’ve already testified to that. At
what point were you going to determine what his
intentions were after the expiration of the contract?

A. Before the contract expired —- we would
have had conversations with him before the contract
expired.

Q. And how much —- how much before would you

have asked him?

33
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34

A. Some months.
Q. And why would you have asked him some
months before?
A. Because it takes a period of time to
train a used car manager.
MR. FURR: Okay. 1I’d like to approach

the witness, Your Honor.

BY MR. FURR:

Q. Can you explain what this document is?
A. Yes. This is a separation notice.
Q. And is this a document that’s used in the

usual course of business at R.K. Chevrolet?

A. Yes.

Q. And what does it provide on this
separation notice?

A. Well, this notice is the document that we
use to remove someone from the payroll who’s no longer
employed at the company. In this case, it’s a

resignation slip filled out by Jim, signed by Jim.

Q. And what’s the date of the separation
notice?

A. The twelfth of July 1993. .

Q. Okay. Did Mr. Hayden tell anyone at R.K.

Chevrolet where- he was going when he left on that

2
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35

Saturday morning in July?

A, Yes.

Q. What did he say?

A. He was going to wholesale, do
wholesaling.

Q. Explain to the jury what wholesaling
means.

A. It’s an independent person who buys used

cars and sells them to dealers. Maybe he would buy
them from individuals who are advertising in the
newspaper or he would go to an auction where they
auction used cars. He would buy a car from an auction
and later sell it to a dealer who sells the used cars
at retail.

Q. Okay. Did he say which wholesaler he was
going to work for?

A. I don’'t — I don’t know that.

Q. Okay. Did he say he was going to go work

for Coastal Chevrolet, his father’s dealership?.

.A. No. He said he was going to go
wholesale.
Q. Did he ‘ever say to you or to anyone at

R.K. Chevrolet that he was going to go purchase Coastal
Chevrolet from his father?

A. No, he never said that.

33
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Q. Did he, in fact, purchase it?
A. Yes, he did.
Q. Did he go work for Coastal Chevrolet

before that?

A. He did.

Q. How soon after he left R.K. Chevrolet did
he go work for Coastal Chevrolet?

A. We saw it in a newsp;per article that
Coastal Chevrolet put in the -- I think you’ve got the

article, that he had purchased Coastal Chevrolet —

Q. Okay.
A. —— from his father.
Q. And do you know how long after he left

R.K. Chevrolet that he purchased Coastal Chevrolet?

A, Six months, seven months, something like
that.

Q. Have you reviewed the monthly financials

for R.K. Chevrolet?

A. I have.

Q. Tell me about what a monthly finaﬂcial
report is.

A. Well, it’s a tabulation or a set of

numbers that tells us whether we made a profit or lost

money in a month.

.MR. FURR: Approach the witness, Your

34-
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Honor. ~

THE COURT: Uh-huh.

MR. FURR: I'm giving you a stack of
documents.

Your Honor, if we could, I’d like to mark
that as the original so that I can give one of these
copies to Mr. Hudgins.

THE COURT:" Sure.

MR. FURR: Thank you.

BY MR. FURR:

Q. Are these the monthly financials for R.K.
Chevrolet?

A. They are.

Q. And for what years are they the monthly
financials?

A. Ninety-three and ninety-four.

MR. FURR: Okay. I would move these
monthly financials into evidence.

THE COURT: Okay. Any objection?

MR. HUDGINS: Judge, give me one second,
if you would.

THE COURT: Okay.

MR. FURR: While he’s doing that, Your

Honor, I would ask that thesé be filed under seal

§5.

ADAMS HARRIS REPORTING, INC.
Virginia Beach, Virginia 804-631-0458




-—

N N N N N N -t - -t —_ - =y Y - - =
[$,] > w N -2 o (o] (o] ~ [+)] (S} L w N -

Robert Kline - Direct

© VW OO N9 6o U » W N

because of the tremendously devastating information on
this when viewed by the competitors. 1It’s all the
financials for R.K. Chevrolet, so I would ask that this
not be a part of the public record so other car dealers
can come in and access these monthly financials.

THE COURT: At the appropriate time, I’11l
be glad to seal them. That’s no problem, but we need
them now, obviously, when he ——

MR. FURR: That’s right, Your Honor.

THE COURT: Do you have the records
there, Mr. Kline?

THE WITNESS: Yes, sir.

MR. HUDGINS: That’s fine, Judge.

BY MR. FURR:
Q. Now, what was the reason for preparing ——
THE COURT: Any objection to these?
MR. HUDGINS: No, sir, Judge.
THE COURT: Okay. Let me introduce them

as a group as Plaintiff’s Exhibit 4.

(Whereupon, the documents referred to
were marked for identification and received in

evidence as Plaintiff’s Exhibit 4.)

38
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BY MR. FURR:

Q. What is the reason for preparing these
monthly financial statements?

A. To determine the profitability of the
dealership and to pay taxes. 4

Q. What information goes onto these monthly
financial statements?

A. All financial data from all departments
in the company.

Q. What information from the used car
department goes onto these financial statements?

A. All transactions that took place during
that month.

Q. And for whose eyes are these financial

statements prepared?

A. Department heads and officers only.

Q. Are the statements sent to any
organization?

A. Only General Motors, only General —- the

Internal Revenue Service.
Q. Have you reviewed these monthly
financials that we’ve just moved into evidence?
A, I haven’t reviewed all of them. I
reviewed them when they came out. I didn’t just

re-review them.

39
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Q. Well, that’s what I’‘m asking.
A. Yeah.
Q. And can you certify that, to the best of

your knowledge, everything in there is accurate?

A. Yes.

Q. Are the —— these monthly financials, have .

they been reviewed by any accountant or CPA?

A. Yes. We have our financial records
audited every year.

Q. And who conducts that audit of your
financial records?

A. CPA, certified public accountant.

Q. And did, in fact, a certified public

accountant audit these records in 1993 —-

A, Yes.

Q. — and 19947

A, Yes.

Q. When the documents are sent to GM, are

they subject to being audited by General Motors?
. A. Yes.

Q. Okay. Can you state, Mr. Kline, whether
you lost business, lost profit, because of Mr. Hayden’s
departure from R.K. Chgvrolet?'

A. Yes, I can.

Q. Do you know the extent to which you’ve

40
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lost business or profit?
A. We've had our CPA investigate —
MR. HUDGINS: Your Honor, I’m going to
object unless they lay a foundation for the losses.
THE COURT: Okay.
MR. FURR:. The CPA is herg to testify,
Your Honor, so I don’t need to get into that with Mr.

Kline.

BY MR. FURR:

. Q. Suffice it to say, do you know whether
you have experienced losses as a result of his
departure though?

A. Yes.

Q. Explain to the jury how a business like
R.K. Chev:olet with as many employees as you have can
experience the losses that it -- you say it did because
one person left.

A. Well, we have a very specific chain of
command and positions of responsibility; and in ﬁhe
used car department, the used car manager is singly and
solely responsible for the profitability of the
department. He has in his hands the ability to buy and
sell. He has the ability to hire, fire. He’s in

charge of customer satisfaction. I’m sure you can

-
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imagine€, if you sell 100 used cars a month, that’s 100
customers that could potentially have a problem. He is
responsible for satisfying all of them, seeing to it
that the cars are operating properly and are delivered
properly.

Q. I want to turn your attention to the

summer of 1992. During that summer, did you have any

‘problems with Mr. Hayden’s performance?

A. Yes, we did.
Q. Can you tell me what problems you had?
A. Well, there was a time that he went to an

auction to buy used cars, and we had some conversation

about that.
Q. Where was this auction?
A. In North Carolina.
Q. Okay. And the conversation that you had

was with whom?

A. With Jim —-

Q. And why did you —-

A, —— including Tom Bates.

Q. Why did you have a conversation with Mr.

Hayden and Mr. Bates?
A. . He had taken a female employee of ours
without our authorization to the auction.

Q. Okay. Was there anything else that was

42
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done at the au

AI

ction that concerned you?

We heard other information, yes. There

was a number of things that concérned us.

and responsibi

me to be angry

different way.
Q.

returned from
A.

what I said.

witness, Your

BY MR. FURR:
Q.
A.
outlining six
Q.
Hayden?

A.

What was your reaction?

I was angry at him.

Why were you angry?

Because Jim had a position of high trust

lity, and I think it would be natural for
if he took that trust and used it in a

What did you say to Mr. Hayden when he
North Carolina?

I think you’ve got a sheet there exactly

MR. FURR: If I could approach the
Honor.

THE COURT: Uh-huh.

What is that document, Mr. Kline?
A document that I prepared in my writing
steps that we asked Jim to take.

And these were communicated to Mr.

Yes.

43
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1 Q. And —-

2 A, He signed the piece of paper.

3 Q. Okay. And does that refresh your

4 recollection as to what he -- what you said to Mr.

5 Hayden?

6 A. Yes.

7 Q. Tell the jury what you said to him.

8 A. Why don’t I just read it?

9 Q. That would be fine.
10 A. Okay. Number one was — I’1ll just read
11 it word for word. No alcohol for two weeks. And I
{z have, dash, Dee. Number two is, Dr. Parker weekly.

13 Q. Who is Dr. Parker?
14 A, A psychiatrist.

15 Q. Okay.

16 A. Number three is a conversation with Dee.
17 Q. Who is Dee?
18 A. That is his wife.
19 Number four is a financial penalty.

20 Number five is a private apology meeting, and number
21 six is no fraternization with salespeople.
22 Q. Okay. You talk about an apology. Who
23 did you want to give an apology to whom?

24 A. Well, this particular employee that went .
25 without —— I think without her acquiescence.
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Q. Okay. You talk about a financial
penalty.

A. Yes.

Q. Why did you impose a financial penalty?

A. Because it’s a serious thing that

happened, and we wanted him to understand the severity

of the situation.

Q. Okay. Did you —- did you fire Mr.
Hayden?

A. No. We corrected him, and this is that
document.

Q. Okay. If you had fired Mr. Hayden,

what’s the normal procedure at R.K. Chevrolet for
dealing with a termination?

A. Well, he would have filled out a form
that he later filled out, a separation notice.

Q. The separation notice that’s been
introduced as Exhibit 37?

A, Yes.

- Q. And was such a notice ever filled out in

the summer of 1992 after the North Carolina trip?

A, No.

Q. Do you recall what you —— whether Mr.
Hayden missed any work after the North Carolina trip?

A. Yes. We told him to take two or three

43
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days off and start working on these things.

Q. Did Mr. Hayden continue to receive his
paycheck?

A. Yes. He was still on the payroll.

Q. Was there any break in his pay?

A. No.

Q. Was there any break in benefits?

A. No.

Q. When he returned, what position_did he

return to?
A. The same job.

Did he have the same responsibilities?

Yes.
Q. Subervise the same people?
A. Yes.
0. Did anything happen in that two- or

three- or four-day period that would suggest that he
was no longer an employee of R.K. Chevrolet?
A. Not that I’'m aware of.
THE COURT: You want this in evidence?
MR. FURR: Yes, I would like to move it
into evidence, Your Honor.
THE COURT: Okay. The list of conditions
will be entered into —-- received as Plaintiff’s Exhibit

5.
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(Whereupon, the document referred to was
marked for identification and received in

evidence as Plaintiff’s Exhibit 5.)

BY MR. FURR:

Q. Mr. Kline, what is a write-down?

A. That’s when you briné a car to value.
Q. Are we talking new cars or old cars?
A, Well, you — write-downs are a

commonplace thing in the automobile industry. The
market goes up and down; and, for example, in the
winter months, used cars are a lot less expensive than
they are in the spring and summer months and you buy
them less expensively and you might write them up. A
write—-down is when you buy a car too high or you’ve had
it too long. You’ve got too much money in it, and it’s
necessary to expense some money or write some money off
so you can retail the car to the consumer for a price
that a consumer would pay.

Q. What types of reasons lead a car
dealership to having to write down the prices in costs
or value, I guess, is the right word, of vehicles?

A. . Well, there’s a number of things. A
couple of them are cars that have been on hand for too

long or if you have too much inventory and lack of

47
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sales and cars backed up and are not moved out. That
also will cost money and causes a write down.

Q. You used the word “commonplace." What do
you mean by commonplace?

A. I think every car dealership in the
country writes down used cars.

Q. At R.K. Chevrolet, on what basis or how

often do you write down used cars?

A. Monthly.

Q. That’s a monthly occurrence?

A. Yes. It’s a regular occurrence.

Q. Okay. In the end, 4id R.K. Chevrolet

honor its contract on May 12th, 1992, with Mr. Hayden?

A. Yes.
Q. Did Mr. Hayden honor the contract?
A. No, he did not.

MR.FURR: Those are all the questions I
have for you.
THE COURT: Mr. Hudgins.

MR. HUDGINS: Yes, sir.

CROSS-EXAMINATION

BY MR. HUDGINS:

Q. Mr. Kline, when Mr. Hayden was first

46
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hired,'ﬁas he hired by you or by someone else in the

company?
A, Someone else.
Q. Someone else? Who hired him, sir?
A. I don’t know.
Q. You don’t know? Did you have any part in

the decision to hire him initially as a salesman?

A. No, I'm sure I didn’t.

Q. Okay. When the document that has been
introduced as the first contract was entered into, I
believe you said he was promoted to assistant_used car
salesman at that point in time?

A. Sales manager.

Q. Manager. What training, if any, had you
given him while he was in the company before you put
him for that position?

A. Very little. He had not been there very
long.

Q. Okay. After he became an assistant used

car manager, what specific training did you give him?

A. Quite a bit.
Q. wWhat?
A. He was sent to auctions to determine what

the used car market was. He was sent to automotive

profit builders seminars, and they also came in and

49
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trained him on how to work the sales desk using the
system.
‘ Q. Had he not already done all of those
things at other dealerships?
A. I don’t think he did them the way we did
them. Every dealership operates a little differently.
Q. Let me direct your attention to the
contract of May the 12th, 1992, your Exhibit Number 2.
When you called Mr. Hayden in, he didn’t know his

father had bought a dealership; is that correct?

A. I didn’t call him in.
Q Who called him in?
A His supervisor.
Q Mr. Bates?
A. Right.
Q Okay. Were you present?
A No, I was not.
Q When he called him in —
A. I was not present at the time.
. Q. You were not present at that time? Wwho

prepared this contract?

A. Mr. Bates.

Q. Mr. Bates prepared it?

A. Uh-huh.

Q. Were you there for the discussion between
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him and Mr. Bates?

A. I was for the signing of it.
Q. For the signing only?
A. No. There was some discussion. I was

present for some discussion.
Q. How come you didn’t mention in this
contract his salary?
A. I don’t have an answer for that.
MR. HUDGINS: Excuse me one second,

Judge.

BY MR. HUDGINS:

Q. It doesn’t guarantee him a position
either, does it?

A. Yes, it does. If you look under his
signature, it’s got used car manager.

Q. He was signing it as used car manager,
wasn’t he?

A. Well, that was his job, and that’s what
this contract was designed to do. |

Q. When did the incident at Greensboro take

'place?

A. About a year before this or sometime

before this.

Q. 'After this contract was signed in 1992?

51
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"A. Yes.
Q. Right. The Greensboro incident was

subsequent to the execution of this contract?

A. There were two contracts.

Q. Right.

A. And it was subsequent to both, yes.
Q. Okay. And did you céll Mr. Hayden to

-come to your office concerning that incident?

A. Yes.
Q. Okay. Do you recall how you did that?
A. I think I asked -- asked him to come to

my office. I think I used the telephone.

Q. Okay. And you claim you told him just to
take a few days off?

A. No. I told him these things and wrote

down what the content of our conversation was.

Q. And that happened all the same night?
A. This happened on -- in that conversation.
Q. Okay. Do you remember what day of the

week that was, by chance?

A. I don’t remember.
Q. Okay.
A. But I guess we could look at it. I dated

it 7-1, so we could go to the calendar and find out.

Q. aAnd there was a financial penalty, was

52
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there not?

A. Yes, sir.

Q. Twenty—-five hundred dollars sound
correct?

A. Yes, sir.

Q. Okay. Now, he came to you at a later
time — we dispute what time, either June or July —-

and told you he was quitting?

A, Well, he signed a separation notice on
the twelfth of July, and that’s his signature and his
writing.

Q. Well, that may or may not be the case,
sir.

When he left, did you mention to him, you

can’t leave us; you have a contract with us?

A. He knew he had a contract with us.
Q. Did you mention the contract?
A. No, he didn’t quit to me, so —— and

neither did I mention it nor did he come into my

office.
Q. You didn’t talk to him when he left?
A. No, I don’t ‘recall talking to him.
Q. Mr. Bates didn’t bring you out to talk to

Mr. Hayden when he left?

A. No, I don’t recall that.
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9. You don’t recall?

A. No.

Q.. You don’t recall wishing him well?
A. I don’t think I did.

Q. Okay. Did you ever write him or

te}ephone him and say, you can’t quit; you have to work

here for two years?

A. No, I didn’t.

Q. After he left, did your company deal with

him as a wholesaler?
A. Yes.
Q. Mr. Kline, I’'m going to show you two

documents and ask you, can you tell me what those are?

A. Yes, sir. These are invoices.
Q. And what are they invoices for?
A. This is a record that shows where R.K.

Chevrolet bought a 1991 Blazer and a 1989 Reatta from
H&R Motors.
Q. And, if you would, turn to page two.

Would you tell me what the date on those invoices are?

A. Yes. July 12th, 1993, and July 12, 1993.
Q. And who are they signed by?
A. Jim Hayden. I really don’t know the

other signature. I can’t even tell you that I know

whose that is.
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Q. That’s somebody on behalf of R.K.; is
that correct?
A. That’s correct.

MR. HUDGINS: Judge, I’'d like to enter
these into evidence. That would seem to indicate on
July 12th, Mr. Hayden was already wholesaling
automobiles.

THE COURT: Do you want to introduce both
of them as one exhibit?

MR. HUDGINS: That will be fine.

THE COURT: Any objection?

MR. FURR: I just think he needs to
authenticate it through a witness. This witness has
said he’d never seen that. He can do it through
another witness, but I don’t think he’s done it through
this witness.

THE COURT: I think he’s identified them.
I’'11 staple them together and introduce them as .

Defendants’ Exhibit 1.

(Whereupon, the document referred to was
marked for identification and received in

evidence as Defendant’s Exhibit 1.)
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BY MR. -HUDGINS:

Q. That would seem to indicate that he was
wholesaling on Jﬁly the 12th, would it not?

A. That would indicate that someone from
R.K. whose signature that —— I don’t know whose that is

bought those cars on July the 12th.

Q. From Jim Hayden?
A. Yes, sir.
Q. Are you aware of the fact that he

continued to deal with R.K. Chevrolet up untii the time
he went to Coastal?

A. Yes, sir. There was —— we — R.K. did
not have a personal vengeance for Jim Hayden.

Q. At no time in that period of time did you
ever express the displeasure that he had left your
company and left you in the lurch?

A. Jim is a smart guy, and he knows what
happened and he knows what he did. I’m not going to
beg someone to work for the company.

Q. But even on the day when he decided to
go, you didn’t try to dissuade him?

I d4id not.

A.
Q. Okay. Did not?
A. No, sir.

Q.

56
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1 A. After it’s completed, yes.
2 Q. Okay. I believe they’re up there in
3 front of you.
4 A. Yes.
‘5 Q. I'd like you, if you would, to look at it
. 6 for the period ending in June of 1993.
7 A. I have it.
8 Q. Okay. Can you tell me what the used car
9 sales volume through June 30th of 1993 was?
10° A. Do you mean the number of cars that we
11 sold?
12 Q. No, the dollar amount of cars you sold
13 through June 30th.
14 A. Yes, I can. Four million, one hundred
15 forty-three thousand.
16 A. Are you sure you’re looking at the same
17 page? The one I have is nine million, five hundred
18 dollars.
19 A. Are you -- that’s the used cars that’s ——
20 Q. Page two.
| 21 A. So you’re saying the used cars and the
22 used trucks combined?
23 Q.. Used vehicle sales combined.
24 A. Okay. Retail and wholesale?
25 Q. Yes.
99
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A. Both? Okay. Right, nine million, three
hundred thirty-five thousand, six hundred forty.

Q. And that was the period of time that Mr.
Hayden was working for you, from January through June
of that year?

A. Yes.

Q. Now, would you look at the same
information for the period ending December 31st of that
year.

A. December 31st of ’'93?

Q. Yes, sir. And what was your volume of
used car sales, trucks, et cetera?

A. Let me get it here, and I’1ll —- I’m
sorry. Do you want to know the total volume for the
year?

Q. Yes, sir.

A. Eighteen million, five hundred
twenty-seven thousand, seven hundred sixty.

Q. So it looks like there were nine million
plus in sales for each half of the year?

A. Yes.

Q. So it looks like your sales didn’t
decline any after Mr. Hayden left?

A. Well, I —— you can’t exactly say that,

and the reason you can’t exactly say that is you’ve got
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to go to the next page, which shows a breakdown between
consumers that would buy cars and cars that we would
wholesale to another dealer or send to the auction that
we would just liquidate to get out of. Either way, the
transaction would register as a sale. One would be
profitable, predictably, to the consumer. And if we
were to sell it at an auction or just liquidate it,
that would be a loss, presumably.

Q. But your éales volume was remaining

pretty steady all through that whole year?

A. The dollar volume was the same.

Q. The dollar volume? |

A. Right, yes.

Q. Now, you’ve talked about write-downs.

Can you tell us month by month what your write-downs
were for 1993 by reference to these documents?

A. I guess I could if I went through each

.one of them.

Q. Okay. Would you do that for us?
A. Sure. That’s going to take us a couple
minutes to do it.

THE COURT: Why don’t you do-it over the
lunch break and you can come back and tell us all about
it.

THE WITNESS: Okay.
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THE COURT: Ladies and gentlemen, I’'m
going to go ahead and take this opportunity, rather
than waiting, to go ahead and recess for lunch. When
you come back from the lunch recess, go to the jury
assembly room. Don’t come back here to the courtroom.
When everybody gets in the jury assembly room, then the
bailiff will meet you down there and bring you back to
the courtroom as a group. We’re going to go ahead and
recess until two o’clock, and I would remind you of my
admonishment not to discuss the case with anyone and
not to remain within the hearing of anyone else who
might be discussing it during the luncheon recess.

Okay. Ladies and gentlemen, you can be excused for

lunch.
(Whereupon, the jury was excused for the
luncheon recess.)
THE COURT: You can step on down, Mr.
Kline.

THE WITNESS: Should I leave this?
THE COURT: No. You can take that with
you, if you’d like to. Do you have another copy that

he can view?

Okay. We’ll recess until two o’clock.
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You kndﬁ, obviously, you might —- if you have any other
questions of a similar nature, you might let counsel
knoﬁ so he can let his client look through these
documents and get up to speed on some of these.

Okay. Thank you.
(Whereupon, a luncheon recess was taken.)

THE COURT: You can call the jury back
in.

THE BAILIFF: Yes, sir.

(Whereupon, the jury entered the

courtroom. )

THE COURT: All right. Mr. Kline, do you
want to go ahead and take the stand?

Mr. Hudgins.

BY MR. HUDGINS:

Q. I believe my last question to you was,
could you give me a month-by-month breakdown of
write-offs or write-downs that we’ve been talking
about, Mr. Kline, for the year 1993.

A. ‘I can give you the cumulative amount at
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the end or I can give it to you by month.

Q. Okay.
A. Whichever ——
Q By month, sir.

A. Okay. You want me to just go January,
February, right through the list?

Q. Yes, sir.

A. January of 1993, the amount of wholesale
loss and write-down was $21,641 on used cars and $5,357
loss on used trucks.

Q. Now, let me —— before you go on to the
next month, ask you, you said that’s the write-down.
That’s a minus figure in line item —- looks like 448;
is that it?

A. Yes, sir. That is the write-down and
wholesale loss. They’re together on one line in the
financial report.

Q. I just want to make sure so that we are
looking at the same ones, if you point out on your copy
which ones you’re looking at.

A. Sure. Same thing you have. Used car,
wholesale and used truck, wholesale.

Q.. Okay. February.

A, Twenty-seven thousand, six hundred

fifty-eight dollar loss on used car and ten thousand,
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six huridred eighty-seven dollars on used truck.

Q. March.

A, Zero in used car and thirty nine hundred
and five dollars in used truck.

Q. And April.

A. Six hundred ninety, seventy-nine in used
car; three thousand six hundred and twenty-seven in
used truck.

Q. In May.

A. Nine-fifty in used car; four thirty-two
in used truck.

Q. June.

A. Eleven hundred seventy-five dollars in
used car; three hundred twenty-five dollars in used
truck.

Q. Okay. And then July?

A. July, $2,475 in ﬁsed car; $25 dollars in
used truck.

Q. August.

A. Fifteen hundred and five dollars in used
car; five hundred dollars in used truck.

Q. September.

A. Ten thousand, six hundred and ninety-five
dollars in used car; eight thousand, eight hundred .

thirty-eight dollars in used truck.
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Q. One second, sir. I don’t believe I — my
September is out of order.
Okay. October.

A. Eighteen thousand, two hundred
twenty-three dollars in used car; four hundred
ninety-one dollars in used truck.

Q. And November?

A. Seventeen hundred fifty dollars in used
car and five hundred dollars in used truck.

Q. And the last month would be December,
right?

A. Yes, sir. Eighteen hundred andvfive
dollars in used car; fifty-seven hundred and twenty-two
dollars in used truck.

Q. And there appears to be a place on the

statement that indicates inventory adjustment?

A. Yes.

Q. Why aren’t these figures not carried in
that spot?

A. We use the used car wholesale for all of

our sales units that are not retail. Every transaction
that is not to a retail customer goes in that column.

Q. Okay. Well, explain then how that works.
If you sold a vehicle to a wholesaler —

A. Right. That would not be a retail sale.
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Retail'éale would be to an individual. The dealer
would be a wholesale transaction.
Q. Why would it end up as a minus figure

here then?

A. It’s a loss.

Q. It’s a loss?

A. Right. We sold the vehicle at a loss.

Q. Okay. So you’'re just putting the loss in
there?

A. No, sir. We sold it at a loss.

Q. There’s no other method of inventory

adjustment in the company for used vehicles?

A. This is the only method of disposing of
used cars other than retail.

Q. I'm not talking about -- I’m talking

about a write-down on the value of the inventory.

A. It’s in this column, in this number.
Q. That’s the only write-down that you —-—
A, That’s —— the only one that we have is in

that column.

Q. Who makes the decisions about
write-downs?

A, Our management, used car manager, general
manager or general sales manager or myself.

Q. Okay. Does the used car manager have a
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right to make a write-down decision without consulting
with either the general manager or you?
- A. He has a right to suggest it to the

general sales manager, the general manager or myself.

Q. Okay. But one of the three of you has
the final say-so —

A. Yes.

Q. —-— in those items?

All right. Are there other variables or

allocations against the used car department’s profits
on the statement that don’t actually have to go with

the sale of the used cars?

A. Not on those columns that you’ve
mentioned.
Q. Not in those columns; but, I mean, on the

statement, to come to the bottom line of what the
profitability of used car sales —

A. Not that Jim would have had any control
over.

Q. I understand that, but there are ofher
allocations such as you allocate advertising and rent
expenses?

A. Jim was not responsible‘for expenses. He
was only responsible for the buying and selling of

cars.
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Q. okay.

A. So expenses are on a different page at a
.different place.

Q. And he would have had no control over

those expenses?

A. Correct.

Q. That would be a manaéement decision ——
A. Correct.

Q. — at the top level?

A. Correct.

Q. Okay. And that ultimate decision would

affect the bottom-line profits of the used car
department?

A. Those decisions would not have any
bearing on the numbers that I just read to you.

Q. I understand that, but they would have a

bearing on the overall profitability of the used car

department?
A. Yes, that’s very so.
Q. And they would be affected by your

decision as to what kind of expenses were going to be
allocated to used cars?

A. . On a different place on the statement,
that is correct.

Q. Okay. How were your used car managers
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compensated?

A. As a percentage of their performance
along with the rest of the management team and a bonus
based on how they did.

Q. So the amount of compensation that they
received as used car manager was directly related to
the amount of income they produced for the company?

A. Yes, sir.

Q. Okay. And that was determined on a
month-to-month basis?

A. Yes, sir, using these numbers that we
just went through.

Q. Okay. When you come to the end of a year
or towards the end of a tax year, do you make any |
inventory adjustments at that time?

A. Not generally in the calendar month.
Generally around tax time we do.

Q. Okay. When you say around tax time —

A. Between the fifteenth of January and the
fifteenth of March.

Q. Okay. You make adjustments to the
previous year’s records?

A. We reconcile ours to file a tax return.
That would have to impact on a manager’s pay or a

manager’s performance.
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MR. HUDGINS: Okay. I believe that’s all
I have.
MR. FURR: Okay. A few extra questions,

Your Honor.
REDIRECT EXAMINATION

BY MR. FURR:

Q. Mr. Kline, there was some discussion in a
question by Mr. Hudgins about nine million dollars in
sales, eighteen million dollars in sales. What’s the
——- what are gross sales or what are sales and what do

they indicate?

A. Selling something to someone.
Q. Okay.
A. They really are not a good indicator of

profitability or performance.
Q. What’s the distinction between sales and

gross profits?

A, The managers — and Jimmy was included in
this —

Q. When you say Jimmy, you’re referring to
Mr. Hayden -—-

A. Yes.

Q. —— the defendant?
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A. Yes.

—— was responsible for generating gross
profit, which is -- comes from the sale of a car.
That’s the profitability on the sale of a car. Just a
sale itself does not generate profit.

Q. Can you look at the sales —— the volume

of sales and determine what your profits are?

A, No.

Q. Is there a correlation?

A. No.

Q. So the appropriate number for determining

whether there’s been a loss or a profit is what number?

A. The gross profit amount.

Q. Do you even look at gross sales to
determine that?

A. No.

Q. Okay. I want to turn your attention to
the separation notice, I believe, that is Exhibit 3,
Mr. Hayden’s separation notice. Do you have that in

front of you?

A, Yes.

Q. There’s a date on there. Can you read
the date?

A. 7-12-93.

Q. Okay. And then there’s a signature ——

- k—
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BY MR. FURR:
Q. Let me show you the May 12th, 1992,
contract. It should be in front of you, actually. Do

you have that in front of you?

A. Yes, I do.

Q Is that your signature on the bottom?

A. Yes, it is.

Q And 4id you sign‘that voluntarily?

A When I came into Mr. Bates’s office that

morning —— we had a meeting every morning. Usually
ranéed about eight o’clock to eight-fifteen before I
could see him. At that time he informed me —— he shut
the door and informed me that my father had purchased a
dealership or bebame owner, that he got it through the
grapevine, which he did, because I didn’t even know
about it yet. At that time he said that we needed to
take a look at where you were going from here with the
company and what your intentions were. Of course, my
intentions —- my father didn’t even tell me he was
buying a store or, more or less, if he had a job for
me. He turned around and said, Well, would you do
another contract? I said, I don’t have a contract. I
have plans on going no where. I make good money here,
and I like it here. I did say that I would be the one

that would like to have something in there that in case
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my father did die, that because of everything that he
has wrapped up in the dealership, is, of course,
personal with my mother, my sisters and myself, that
I’'m sure I would have to go and take care of the
matters. So I was the one who asked to take —-- put
that in there.

Q. So the answer to the question is that you

-did sign it voluntarily?

A. Yes, sir.

Q. Why did you sign this?

A. wWhy did I sign it?

Q. Yeah. Why did you sign the contract?
A. I signed it because this is what Tom

Bates wanted. Tom Bates wanted to firm me up on a
contract, obviously, because he was worried about me
leaving.

Q. Did you sign it because you wanted to

. prove to R.K. Chevrolet that you had no intentions of

leaving them?

A. There was no —— when I signed this, I had
no intentions of leaving R.K.

Q. But my question is, sir, d4id you sign it
because you wanted to prove to R.K. that you had no
intentions to —-

A. I don’t think T had to prove anything. I
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think they knew that my intentions were with R.K.
Chevrolet, sir.

Q. So is the answer to my question, no, that
you did not sign it to prove R.K. that you didn’t have
any intentions of leaving?

A. I don’t think I had to prove anything,
Your Honor.

MR. FURR: If I could approach the
witness and give him his deposition, Your Honor.

THE COURT: Uh-huh.

BY MR. FURR:
Q. Do you remember taking a deposition or

giving a deposition in my office —

A. Yes, I do.

Q. —— back in March of last year?

A. Yes, I do.

Q. If you could, turn to page 63. 1It’s

actually at the bottom of page 62. Your were under
oath at that time just like you are now, weren’t you,
Mr. Hayden?

A. Yes, sir.

Q. I'm going to read the question. If you
could, read the answer that you gave on that day. This

is page 62.
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A. Okay.
Q. "Okay. Did you have any concerns about
signing it?"
Your answer’s on page — at the top of
63.
A. On page 63? I’m sorry. '"Not at thé
time. I wanted to prove to them I had no intentions of

going anywhere."

Q. Okay. And what was your answer after I
said okay?

A. "My intentions were not to go anywhere."

Q. So —- |

A. Which I said that I didn’t have plans on

going anywhere.

Q. Okay. So now does that refresh your
recollection that you signed it to prove to R.K.
Chevrolet that you had no intentions to go anywhere?

A. I don’'t —— the word 'prove,'" like I have
to prove something to Bob or Tom. I think they knew
where my heart was and I had no intentions -- I didn’t
have a job offer anywhere, and no one was asking me for
a job, and my intentions were to stay with the company.
Because I found out the same moment that my father
bought a franchise doesn’t mean I was going to get up

and go anywhere, because I had no job.

R
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- MR. FURR: Because the reason that the
witnesses have testified that he was asked to sign this
is because his father had bought and sold dealerships,
and they were concerned that he had just bought one to
give to his son. And I wanted to establish not only
did he own dealerships but he bought, sold, bought,
sold; and that’s what I’'m trying to establish.

THE COURT: Okay.

BY MR. FURR:

Q. So the answer to my question is that your
father had bought and sold several --

A. Yeah, matter of fact, it was the same
dealership two times. That’s what he did.

Q. Okay. And the people at R.K. Chevrolet,
Tom Bates, Bob Kline, did not want you to bolt to
Coastal Chevrolet? 1Is that a fair statement?

A. Oh, yeah. I would think they wouldn’t
want me going anywhere.

Q. And they wanted a two-year commitment
from you, didn’t they?

A. That’s what they asked me for, yes, sir.

Q. And that’s what you agreed to yourself,
didn’t you?

A. "Yes, sir.

83
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Q. To work there for two years?
A. Yes, sir.
Q. Would you acknowledge that as the used

car manager, if you left R.K. and went to your father’s
dealership, R.K. could lose business?
A. I didn’t bring the customers in. The

only thing I was —— I was a desk ménager. I worked the

. deals. There was plenty of qualified people, people

that had higher positions than me that work there.

Q. So are you suggesting that when a used
car manager leaves abruptly that there was not the
potential —

A. There’s potential of that happening, yves;
but R.K. is also qualified with about 19 or 20 managers
that had just as much experience as me almost.

Q. So you understood R.K.’s concern? You
understood Bob Kline’s concern that you have a contract
so that you don’t leave in the middle of it?

A. Yes, sir. .

Q. And he wanted assurances that you
wouldn’t leave, didn’t he?

A. Yes. Obviously, by that, by me signing
the contract.

Q. And you had signed several contracts or

at least two contracts before that with various

KT
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dealers? You at least signed one contract before with
R.K., correct?

A. Yes. Right when I got promoted, they
gave me a contract when I got assistant used car

manager, sir.

Q. And that was a one-year contract?

A. Yes, sir.

Q. And you honored that contract, didn’t
you?

A. I was there for that time, yes, sir.

Q. And you’d also had a contract with the

Lincoln-Mercury dealer, didn’t you?

A. I had a contract —-— when my father sold
the store, I was his vice-president and general manager
of the Lincoln-Mercury store. When he sold that store,
the people who bought the store asked me if I would
stay on and be the new car manager and gave me a
contract, yes, sir.

Q. Okay. Exhibit 1 that’s in front of you,
which is the August 10th, 1990, contract, is that a
contract that you signed? 1Is that your signature on
the bottom of the page? It’s the yellow sheet.

A. Yes, sir.

Q. Okay. And the contract that you had with

the Lincoln-Mercury dealer, you honored, didn’t you?
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had people that came from Virginia Beach that worked
for us, yes. |

MR. FURR: Now, first of all, let me go
ahead and move this into evidence, if I could. I
believe it’s Exhibit 5.

THE COURT: Exhibit 6.

MR. FURR: 1Is it 6? I’'m sorry.

(Whereupon, the document referred to was
marked for identification and received in

evidence as Plaintiff’s Exhibit 6.)

BY MR. FURR:

Q. Now, I want to turn your attention, Mr..
Hayden, back to R.K. Chevrolet where you worked as the
used car manager.

A. Okay.

Q. You —— at that time you ran the highest
volume and highest gross used car department in
Virginia, didn’t you?

A. I know that we were —— we were definitely
tolled the highest volume out of a magazine..

Q. And it was number 51 in the United States

in volume?

A. Yeah. It varied each year that I was

95
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there, but we were in the top, definitely, 100.

Q. And that was your department, used cars?
A.’ Yes.
Q. And you were responsible for all used

cars at R.K. Chevrolet at the time?

A. Yes.

Q.- And it’s also number 40 in the United
States in gross profit?

A. That could be true. I don’t know the
number, sir.

Q. Do you take any credit for the showing of
the used car department at R.K. Chevrolet during your
tenure?

A. Sure.

Q. Okay. And you’re also —— previously you
were the vice-president and general sales manager of a

Lincoln-Mercury dealership that was in the top 100 —

A. Yes, sir.

Q. — in the country in volume?

A Yes, sir.

Q. So in July of 1993, you were under

contract, weren’t you?
A. Yes, sir.
Q. And you were under contract to work until

May 12th, 1994?

77
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A. Yes, sir.
Q. Did you work until May 12, 1994?
A. No, sir, I did not. I was working but I

wasn’t working for R.K. Chevrolet.

Q. Why didn’t you work until May 12th, 1994,
as the contract provided?

A. Well, I think we got to step back a
little bit to answer that question. First of all, back
in 1992, I believe it was —— can I get my notes?
Anyway, I have some dates that I could use.

Q. Sure.

A. I did sign the contract May 12th. 1In the
last part of June of ’92, there was a Greensboro
incident or an auction trip which I was on, and three
other R.K. Chevrolet employees went with us on this
buying trip. A week later after we got back from it, I
was off, got a phone call from Mr. Bob Kline at my
house leaving on the answering machine that he wanteé
to talk to me. I went up there, had a meeting with Mr.
Kline, He wanted to find out what the situatioh was,

what had happened in Greensboro, which I told him

everything.
Q. what did happen in Greensboro?
A. We took a lot attendant and myself ——

myself, a greeter and a key person went to Greensboro,

78
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got there about one o’clock at night, went to bed, got
up the next morning. I sent them home, and they got
back to the deaiership that afternoon. I stayed on and
bought cars.

Q. Were these people that accompanied you,
were they there for business reasons or because you
asked them to come? |

A. No. It wasn’t business reasons. Matter
of fact, they were all off. They weren’t working.

It’s not like we took them away from their job.

Q. Were they men or women?
A, One other man and two women.
Q. And the four of you — at least three of

you had been drinking in a bar before you-drove down?

A. Two.

Q. Which two had been drinking?

A, Christa, the key girl, and myself.

Q. She’s one of the people that went down to

the auction with you?

A. Yes, sir.

Q. Didn’t you have a flight scheduled?

A. Yes, sir, earlier that afternoon, which I
missed.

Q. You missed the flight?

A. "Yes, sir.

98
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Q. Where were when the flight took off?

A. I think I was with her. It was her
birthday that day. She had been with the company quite
some time. We both had —— it was sort of traditional
on your birthday to go and have lunch and things like
that, and I was taking off the rest of the day because

I was planning on flying out to go to the auction

. anyway.

Q. What were the rooming arrangements in
Greensboro that first night?

A. Well, we went with another couple. I
mean, they —- these people were dating. Me and Christa
had known each other quite some time. Matter of fact,
we stopped over her house and told her husband what we
were doing, which we were all good friends. It was not
a problem with that, and I stayed with her in that room
and he stayed with his girlfriend.

Q. Was Mr. Kline upset when he found out
about this?

A, Yeah. Well, he called me in the same day
he found out, obviously, which was, I’'d say, late June,

the last couple weeks of June.

Q. Of what year?
A. Oof ’92.
Q. So this was over a year before you
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resigned?

A. Right. This was —— this was -- well, it
looks like only about a month and three weeks after I
had signed the contract.

Q. Uh-huh.

A. I came into his office. He said that he
wanted to get some things straight, that there wasn’t
going to be -- one of the other things that was going
to happen was I was going to be let go from the company
or have some severe fines if I didn’t have the right
answers. I told him what happened. He then told me I
was fired. He told me to go get my things and go home.

Q. Mr. Kline told you that?

A. Right, Mr. Bob Kline. I went back to the
used car department. I got a box. I packed everything
I had. I turned my keys into the assistant used car
manager. He asked me what happened. I told him.
Everybody came out. He had 35 salesmen. Everybody
knew I was gone. I got a ride home with one of my
sales agents, which he dropped me off. I did not have
a demo. I did not have anything except the belongings
I came with in ’90.

Q. How many days were you out of work?

A. Got a call back not the following day but

the next day and was asked to come talk to Tom Bates,

sk %
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MR. FURR: I don’t have any further

THE COURT: Thank you, Mr. Hayden.
THE WITNESS: Thank you, sir.
THE COURT: Who’s your next witness?

MR. FURR: Buddy Johnson, Your Honor.

BUDDY JOHNSON was sworn and examined on

behalf of the Plaintiff as follows:

BY MR. FURR:

Q.

DIRECT EXAMINATION

Mr. Johnson, can you introduce yourself

to the jury, please?

industry?
A o .

Q.

Buddy Johnson.

Where do you work?
Freedom Ford.

What is your title there?
Sales manager.

How long have you been in the automobile

Eighteen and a half years.

Okay. And, in your experience, what have

you witnessed when a key sales manager leaves a

§2
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dealership abruptly?

A. A lot of things happen depending on what
part of the organization it is. If it’s in the new
car end of the business, what happens is everybody
sells —

MR. HUDGINS: I’m going to enforce an
objection unless he is qualified as being some kind of
expert in the management end. We’ve got nothing here.

THE COURT: Can you establish that new
cars sales have anything to do with it, you think?

MR. FURR: Yeah. I’m willing to ask him
about used car sales, but he’s been in the business for

18 years, and I wanted to ask him what his experience

has been.

THE COURT: Okay.

MR. FURR: What he’s witnessed.

MR. HUDGINS: 1I’m just saying, before he
starts giving what -- I presume he’s asking fqr some

kind of expert testimony.

THE COURT: Do you want to go ahead and
question him?

MR. FURR: Yes, Your Honor. All I’'m
asking him is what he’s witnessed in his experience in
the industry when a used car salesperson has left

abruptly.
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THE COURT: But you’re not qualifying him
as an expert?
MR. FURR: I could. I would be happy to,

Your Honor. I asked him ——

BY MR. FURR:

Q. How long have you worked in the industry?
A. Eighteen and a half years.

Q. And what is your current position?

A. Sales manager.

Q. And what dealerships have you worked for?
A, Beach Ford for 17 and a half yeérs and

Freedom Ford for a year.

Q. So have you seen managers come and go at
the dealerships when you worked there?

A. Yes, sir.

MR. FURR: 1I’d like to proffer him as an
expert, Your Honor, to testify about what his
experience has been when he sees a manager leaving
abruptly.

THE COURT: Okay.

MR. HUDGINS: Judge, I don’t think that
qualifies him to answer those kinds of questions. I
would presume it would take someone to show that they.

had knowledge of the interfinancial workings.
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THE COURT: That’s no problem.
Ladies and gentlemen, if you’ll step back

in the jury room.

(Whereupon, the jury retired to the jury

room. )

THE COURT: I think I need to ask, has he
been identified as an expert witness in the case?

MR. FURR: They didn’t ask us to identify
experts. We would have identified if they had asked.
They didn’t even ask us.

THE COURT: Okay. If you weren'’'t asked,
you don’t have to identify. Are you going to qualify
him as an expert or not?

MR. FURR: Well, the one question I want
to ask him, Your Honor, is the question I just asked,
what has he witnessed. I believe it’s expert |
testimony, but it’s also —— it’s kind of nebulous as to
where it falls; but the question I’m going to ask him
and then he’s going to leave is, in his experience,
what has he witnessed when a used car manager or a
manager leaves abruptly? And he’s going to explain
what he’s witnessed with regard to new ——

THE COURT: Maybe we better let him

-85
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explain it in whatever capacity you want him to testify
on the record outside the presence of the jury.

. MR. FURR: That would be fine. He. can
answer the question, and if you want me to proffer his
testimony —-

THE COURT: I think that’s what we need
to do.

MR. FURR: Okay.

MR. HUDGINS: Judge, can I get a chance
to question him aboﬁt his qualifications at soﬁe point?

THE COURT: Oh, sure.

BY MR. FURR:

Q. Mr.'Johnson, in your experience, what
have you witnessed when a key sales manager leaves the
dealership abruptly?

A. Well, when —— let me Jjust say this: When
I left Beach Ford January 27th of 1995, I had 17 and a
half years of experience there. My title there was
leasing coordinator, director. I took with me
approximately seven to eight people with me myself. I
sold approximately 300 cars. The other person that
came with me -— we sold a total of 700 cars in 1984
(sic). Beach Ford was the number one retail volume

truck dealership in the United States for approximately

86
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two or three years, 14th in total volume in the
country. They experienced losing over 700 sales last
year, so the market share -- we took a bigger chunk of
the market share than they did. So what had happened
was it disrupts the flow of the everyday operation
because it created chaos amongst the dealership.

Q. Is there a distinctioﬁ between the

departure of a new business manager and a used car

manager?
A. Yes.
Q. What’s that difference?
A. Used car operation has different

principles and different, let’s say, procedures.
Everybody sells new cars. Used car -— every used car
is exactly —- is different. Every used car stands on
its own. You have wholesalers you deal with every day,

business people you deal with every day; and when

.somebody leaves that part of the organization, if you

don’t have somebody key behind you that is familiar
with the operation that they’re dealing with right now,
it can create chaos.

MR. FURR: That’s the extent of the
testimony,. Your Honor.

MR. HUDGINS: Judge, I'm going to object

to it. He’s testified he worked in leasing new cars.
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1 He’s testifying here as to a specific instance where he
2 took a whole group of people with him out of Beach

3 Ford, and whatever chaos may have —— I believe it’s

4 still the biggest truck dealer on the east coast, but I
5 don’t think that qualifies him to just come in and'say

N 6 that he has experienced this one incident if he’s

7 trying to relate this to what generally happens in the
8 industry. And he has not shown any expertise here in

9 terms of the operations of the used car end or the
10 management end.
11 THE COURT: I have no doubt that this man
12 could be qualified as an expert in the field of car
13 management or used car management per se.

14 MR. HUDGINS: Right.

15 THE COURT: But as an expert in the field
16 of what happens when a used car manager leaves, that’s
17 not a field he has any expertise in. He’s testified,
18 for example, that he is testifying in his experience
19 after leaving Beach Ford and what Beach Ford was, what
20 it stood for, what their sales were, what their number
21 of units sold were, so on and so forth; but even Mr.
22 Kline himself has testified that every dealership does
23 things a little differently and has different
24 procedures, as has Mr. Johnson. I don’t think this is
25 something that requires expert testimony, and I don’t
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think he’s an expert on the issue that you’re tfying to
have him testify to, what happens to any dealership or
generic dealership when a used car sales manager leaves
that dealership, to say nothing of the fact that it’s
speculative. I would sustain the motion.

MR. FURR: Okay. Your Honor —-

THE COURT: I mean, is he going to
testify to anything else?

MR. FURR: That was the extent of his

testimony.

THE COURT: Okay. I think you can step
down. |

Do you need him for any -- can he be
excused?

MR. FURR: No. He can be excused, Your
Honor.

Jim Hastings is the next witness.

THE COURT: I’'m sorry. Who is the next
witness?

MR. FURR: Jim Hastings.
THE COURT: Okay. While we have the jury
out, why don’t we take another five minutes ourselves

and I’'ll bring them in and keep going. Okay.‘
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(Whereupon, a five-minute recess was

taken.)

THE COURT: Okay. Are you ready to call
your next witness?
MR. FURR: Yes, Your Honor. He’s in the

courtroom, actually. It’s Jim Hastings.

(Whereupon, the jury entered the

courtroom. )

THE COURT: Okay. Who'’s your next
witness?

MR. FURR: Jim Hastings.

JIM HASTINGS was sworn and examined on

behalf of the Plaintiff as follows:
DIRECT EXAMINATION
BY MR. FURR:

Q. Mr. Hastings, can you introduce yourself

to the jury, please?

139

A. My name is Jim Hastings.
Q. What is your job?
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A. I'm a certified public accountant.
Q. And what is your educational background?
A. I graduated from the University of

Maryland with a business degree.

Q. To be a certified public accountant, what
types of hoops do you have to jump through?

A, You have to pass the unified certified
public CPA exam and you have to be'registered by the
state.

Q. Okay. Are you registered in the state in
which you work? |

A. Yes, I am. I’ve been registered since
1978.

Q. Explain to the jury, briefly, what a CPA
does with regard to businesses it represents, and let’s
take automobile dealerships since we’re dealing with
automobile dealerships here.

A. It’s relatively the same for any
industry. You’ll do verification of financial
statements, audits, preparation statements, do
financial analysis. Probably the best knowing, prepare
tax returns. It’s evolved into being sort of a general
business advisor.

Q. Do you represent automobile dealerships?

A. Yes, I do.
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Q. Approximately how many dealerships do you
do work for?

A. I’'ve been doing automobile dealerships
for about 12 years. I’ve done close to 100 different

engagements for between 25 and 30 different

dealerships.
Q. How many years have yau worked as a CPA?
A. I’'ve been licensed since 1978,

SO —-

MR. FURR: If I could approach the
witness, Your Honor.

THE COURT: Yes, uh-huh.

BY MR. FURR:

Q. Can you tell the jury what that document
is, please?

A. This is my resume’.

Q. Okay. It says that you’re the principal
in charge of the automotive practice division of

Keller, Brunner & Company; is that right?

A. That’s right.

Q. As the principal in charge, what does
that company —— of the automotive practice division —

A. I would be informed in any éutomobile

dealership that my firm would represent either on a
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direct basis or review the papers and take the lead
position.

Q. If you could, read that first sentence of
the second paragraph to the jury.

A. In addition to accounting and tax
responsibilities, Jim’s experience includes business
projection and feasibility studies, cash flow analysis
preparation of accounting manual, implementation of
internal control procedures and preparation and
assistance in preparation of reports to various
requlatory agencies including Department of Housing and
Urban Development.

MR. FURR: 1I’d like to move his resume’
into evidence, Your Honor.
THE COURT: That would be Plaintiff’s

Exhibit 8.

(Whereupon, the document referred to was
marked for identification and received in

evidence as Plaintiff’s Exhibit 8.)

MR. FURR: Thank you, Your Honor. 1I’d
also move to qualify Mr. Hastings as an expert in the
area of certified public accounting in the automotive

practice area.

ADAMS HARRIS REPORTING, INC.
Virginia Beach, Virginia 804-631-0458




©O W OO N & O e W D =

NONONONONN 2 a9 a9 am a e el -
g S W N =, O VW O N Wy -

Yoo LY ® ne .
Jim-riastimgs—Direct
143

THE COURT: He will be so qualified.

BY MR. FURR:

Q. Okay. Mr. Hastings, the monthly reports
for R.K. Chevrolet have been already introduced into
evidence and marked as Exhibit 4, and I believe they’re
in front of you. Do you see them in front of you?

A. Yes, they are.

Q. These are the monthly financial
statements for 1993 and 1994 for R.K. Chevrolet. Are
you familiar with this document, these documents?

A. Yes, I am.

Q. Okay. Explain to the jury what these
documents are.

A. Well, each month, the business, the
dealership, will record their operations on these
statements. It’s the —- the cumulative sales and

costs, net income and statement of position, financial

condition.

Q. Are these reports reviewed by General
Motors?

A. Yes, they are.

Q. Okay. Do you know whether thesg reports

were reviewed by an independent auditor?

A. I know that normally the independent
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auditor -will not look at monthly. They’ll look at the
cumulative for the year, and they’ll issue —— these
reports were audited -- year end results‘were auditedl
by a certified public accountant, yes.

Q. And was that certified public accountant
you or another one?

A. No, it was not my firm.

Q. Okay. Will GM ever audit these numbers
to make sure that they’re accurate?

A. Absolutely.

Q. And you say that you’ve reviewed these
numbers personally?

A. Yes, I have.

Q. And are they reliable figures based on
your review?

A. Yes, they are. I also reviewed the

auditor’s work papers that performed this audit.

Q. The other CPA?

A. Yes, I did.

Q. You reviewed his review?

A. His work papers and his adjusting
interest.

MR. FURR: Okay.  If I could approach the

witness, Your Honor.

ADAMS HARRIS REPORTING, INC.
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1 BY MR. FURR:

2 Q. If you can, explain to the jury what the
-3 document is that you’re looking at now.

4 A. These are specific numbers that have been

- 5 taken from the monthly dealer statement.
. 6 Q. Are those numbers that have been taken

7 directly from the monthly reports, GM? |

8 A. Yes, they are. '

9 Q Are they reliable numbers?

10 A. Yes, they are.

11 Q. Who prepared this report?

12 A I did.

13 MR. FURR: Okay. I’d like to move this
14 document into evidence, Your Honor.

15 MR. HUDGINS: Judge, I might have an

16 objection to a portion of this document.

17 THE COURT: Well, let’s wait until he

18 testifies then.

19 MR. HUDGINS: The monthly reports we’ve
20 been provided are for ’93 and ’94, and these figures
21 are — currently run from ’92. There’s several months
22 of ’92 here.
23 MR. FURR: I can ask him whether he’s
24 reviewed the 1992 reports as well, Your Honor.

25 | MR. HUDGINS: The reports aren’t here.

ADAMS HARRIS REPORTING, INC.
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THE COURT: The monthly reports? I
didn’t look at them in detail. There were a large
number of them. Do they'relate to the calendar year
'93, 942

MR. HUDGINS: Yes, sir.

MR. FURR: Ninety-three and ninety-four.
It’s two years’ worth of documents..

THE COURT: Two calendar years?

MR. FURR: That’s right, Your Honor.

THE COURT: Okay. I would sustain the
objection to looking at the exhibit, if you want to go

ahead and get him to testify as to what he’s done. -

BY MR. FURR:
Q. Okay. In preparing this document, what
did you do, Mr. Hastings?

A. We went back — we wanted to get a

'two—year period of time that we could look at the

operations of the used car department.

Q. Okay.

A. That’s why we —— I proceeded further back
than 1993.

Q. And did you use the figures from the

monthly reports for 1993 and 199472
A. Yes, I did, and 1992 where_——

~9%
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Q. The figures that you used for 1992 were
from what source?

A. They were from the factory statement from
1992.

Q. Okay. And were they also reviewed by you
for reliability?

A. Yes, they were.

Q. And had those numbers been reviewed by an
independent auditor other than yourself?

A. They were audited, yes.

Q. Okay. And based on your review of the
1992 reports, the 1993 reports and the 1994 reports,
what did you do to prepare this document?

A. We pulled the specific sales from the
used car department and the gross profit number from
the used car department and prepared -- performed a
test to calculate the gross profit percentage.

MR. FURR: Okay. I’d now like to move
the document into evidence, Your Honor.

THE COURT: Okay. Any objection or
questions?

MR. HUDGINS: Just that we don’t have the
underlying 1992 reports.

THE COURT: Okay. 1992, Just include

these portions from ’93 to ’94.

147
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1 MR. FURR: Well, if I could respohd to

2 that, Your Honor, I don’t think there’s any requirement
3 once he ——'

4 MR. HUDGINS: Judge, I’1ll withdraw my

5 objection.

. 6 THE COURT: Okay.

7 MR. FURR: I’d move it into evidence.

8 Thank you. This is a blow-up of the same.

9 THE COURT: Plaintiff’s 9.
10
11 (Whereupon, the documents referred to
12 were marked for identification and received in
13 evidence as Plaintiff’s Exhibit 9.)
14
15 MR. FURR: Okay. Can I ask the jury
16 whether they can see this, Judge, and if they can’t —
17 THE COURT: You can move it closer.
18 A JUROR: Please.
19 MR. FURR: Can you all see it now?
20
21 BY MR. FURR:
22 Q. Okay. Mr. Hastings, explain to the —
23 can you see it?
24 A. I can see this. I’m okay.
25 MR. FURR: Okay. Can I ask the Court’s

ADAMS HARRIS REPORTING, INC.
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permission for Mr. Hastings just to point to the jury
the —

THE COURT: You can go down there in
front if you want to.

THE WITNESS: Okay.

BY MR. FURR:

Q. Mr. Hastings, explain to the jury why you
pulled this report together, the significance of it and
what you did.

A. Okay. We were looking to see if there
had been any unusual activity in the used car
department looking only at sales and gross profit.
Gross profit is sales less the cost. If you buy a car
for $10,000 and you sell it for $12,000, the gross
profit would be that $2,000. Then we looked at the
relationship bethen the profit, the gross profit and
the sales and came up with a percentage.

Q. Okay. Was there any trend that you
noticed in reviewing the gross profit percentages from
1992 through 1994?

A. Yes, there is. Trends are better

explained by the graphs. We graphed this gross profit

percentage.
Q. Is this graph based strictly on the
100
LU0
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figures ‘that are on that chart?
A, Yeg, it is.
MR. FURR: Your Honor, I have a copy of

this graph for you as well.

BY MR. FURR:

Q. Okay. You say it’s better described by
using the graph? '

A, Uh-huh.

Q. Okay. First of all, I want to establish
thaﬁ -- how you prepared this graph. Did you prepare
it?

A. Yes, I did.

Q. And how did you prepare it? "'What did you
do to prepare that?

A. Well, I put the months along the bottom
with the gross profit percentages along the axes then
just graphed this gross profit by month, so what we
have is a time analysis, as time goes through, what the
gross profit in the used car department was. .

Q. Okay. Now, d4id you see any trends when
you graphed the gross profit percentages for the used
vehicle department?

A. Yeah. We have a dramatic decline in

profit in Septémber of 1993.

101
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Q. what was the actual profit percentage in
September of 19937

A. One point seven one percent.

Q. Okay. And in the two years, how far

ahead of that and how far back did you go, one year?

A. Well, we went through July of /92 to June
of ’94. |

Q. Okay.

A. So it’s roughly in the middle a little to
the back.

Q. And during that two-year period, were

there any other months that showed that drastic a drop
in the gross profit percentage?

A. This is by far the lowest gross profit on
a monthly basis.

Q. Now, did you review the profits and the

gross profit percentages in other departments at R.K.

.Chevrolet?

A. Yes, we did, because the used vehicle
department has interaction with a number of other
departments in the dealership, mostly the new car
department; and it’s very unusual that you can have
activity like this in one department without having
something happen in the other departments;

Q. Did you review ‘the new vehicle sales

151
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1 department?

2 A. Yes, we did.

3 Q. Did you review the lease and rental

4 department?

5 A. Yes.

. 6 Q. The mechanical department?
) 7 A. Yes.

8 Q. The body shop department?

9 A. Yes.
10 Q. The parts and accessory department?
11 A. We reviewed them all.
12 Q. Did any of the other departments have the
13 same trend that you saw here —-

14 A, No, they did not.

15 Q. —— in the used vehicle department?

16 A. No, they didn’t.

17 Q. You’ve drawn a line on the graph.

18 Explain to the jury what that line is.

19 A. This is approximately the date that the
20 used car manager left.

21 Q. He left on the date that that line is
22 drawn in on the graph?

23 A. Approximately, yes.

24 Q. And it significant that the drop in —
25 the drastic drop in the gross profit percentage falls

103
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on the heels of that?

A. Yes, it is.

Q. What’s the significance of that?

A, Well, the used car manager is responsible
for controlling — for maintaining these numbers. This
is — his responsibility is the inventory, managing

sales and managing this gross profit number.

Q. And how much time approximately after Mr.
Hayden’s departure did they have this drastic plunge in
their gross profit percentage?

A. What we did —— we looked at this time
period. And if we come and look here in August, we go
down to 13 percent, and then these next five months are
relatively lower than what we would be -- we’ve been

experiencing, so we looked at these five months in

unison.

Q. Okay. In your —— the records you
reviewed, was there any —— I'm sorry. Did I cut you
of£?

A. No.

Q. In the records that you reviewed, was

there any other similar plunge in profit percentage for
any of the departments at R.K. Chevrolet?
A. No, there wasn'’t.

Q. Big plunge is what month, that big

104
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crevice?
A. September.
Q. Okay. And are there any other

significant plunges on that graph as you found it?

A. Well, you’ll always have some ups and
downs. That’s why it’s important not to look at any
one month in complete isolation. But you’ll notice
here we have a dip, but it’s followed by an almost
immediate rise back to normal, so you need —- if you’re
going to interpret this'graph, probable results you
would expect are somewhere along the middle here
between the peaks and valleys.

Q. And is this plunge here followed by this
other activity, is that normal or not normal?

A. I looked at these five months here as
being sort of out of the ordinary, because they are
below what we’ve been operating at both before and
after. In January of ’'94 we go back up to 14 percent
and then 13, 16. At that point it looks as though
operations have stabilized at the higher level.

Q. Have you reviewed records for other
dealerships during this same time frame?

A. Yes, I have.

Q. And do the other dealerships’ records

reflect this drastic plunge in its gross profit
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percentage?
A. No, they didn’t.
Q. Have you reviewed records for the

automotive industry in general during this time frame?

A. Yes.

Q. Do you see any plunge in gross profit
percentage in the industry as a whole during this time
period? '

A. No, I didn’t.

Q. Mr. Hastings, can you state with a
reasonable degree of professional certainty that R.K.'’s
loss of profits was due to the departure of Mr. Hayden?

A, Yes.

MR. HUDGINS: Judge, I think that calls
for speculation.

THE COURT: Sustained.

BY MR. FURR:

Q. Can you explain to the jury the various
explanations that are possible for drops in profits.

A. Sure. If you have a change in market
conditions where there’s rampant unemployment, you
would expect to see a decline in profit.

Q. Is that -- possibly, can that explain

this drop in —
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K. If it were something like that, it would
have impacted all the other departments. This is
isolated to the used vehicle department. If it were
general economic conditions, we would have expected to
see the used car or the new car department with a
decline in parts and service. The other areas of the
dealership would have suffered simiiar.

Q. If there had been a hurricane that month,
would that explain that chart?

A. It could have, but it would -- again, it
would have impacted the other departments in the
dealership.

Q. So have you —- is it possible that

weather led to that?

A. No.
Q. wWhy not?
A. We would have shown this sharp decline

.nearer in the results of the new car department, parts

an service.

Q. And did you see that a sharp decline in
any other departments?

A. No, we didnft.

Q. . If the Navy Fleet had gone out to sea and
there are no sailors buying cars anymore, would that.

explain what was going on at 'R.K. Chevrolet?

10%
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A. Something like this could have happened
if that were the case; but, again, it would have
impacted all the other departments. So that kind of

rationa;e doesn’t fit.

Q. So have you ruled that in or out as a
possibility?
A. It’s not possible. We would have had no

new car sales either if there were no customers.
Q. If there was a general recession or
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