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VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF GILES
D. CHAD WINES,

Plaintiff,

<

Law No. 75§ﬁ(,

COUNTY OF GILES, VIRGINIA,

BOARD OF SUPERVISORS OF
GILES COUNTY, VIRGINIA,

and
W.P. FREEMAN,
BARBARA M. HOBBS,

LARRY JAY WILLIAMS,

S/7 </0b, pD & eats Lo

Y A. BLANKENSHIP,

. WILLIAMS,
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Defendants.
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AMENDED MOTION FOR DECLARATORY JUDGMENT

: 8('3 AND MOTION FOR JUDGMENT

é “%1,) ai \ The plaintiff, D. Chad Wines, by counsel, files his Amended Motion for Declaratory
’ :‘(E > ent and Motion for Judgment pursuant to 42 US.C. § 1983, the Fourteenth
3 P ';: § 8 A ~. ment to thé United States Constitution, and Article I, § 11 of the Constitution of

Virginia in this matter and in support thereof states as follows:

A
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PARTIES AND JURISDICTIONAL ALLEGATIONS

1. The plaintiff is D. Chad Wines. Mr. Wines is a citizen of the United States
and is currently a resident of Front Royal, Virginia. He is a former employee of Giles
County.

2. The County of Giles is a political subdivision of the Commonwealth of
Virginia.

3. The Board of Supervisors of Giles County is the local governing body of Giles
County.

4. On January 2, 1996, defendant W. P. Freeman was a member of the Board
of Supervisors of Giles County (the "Board of Supervisors").

5. On January 2, 1996, defendant Barbara M. Hobbs was a member of the Board
of Supervisors.

6. On January 2, 1996, defendant Larry Jay Williams was a member of the Board
of Supervisors.

7. On January 2, 1996, defendant Larry A. Blankenship was a member of the
Board of Supervisors.

8. On January 2, 1996, defendant R. W. Williams was a member of the Board
of Supervisors.

9, The individual ‘defendants are sued in their official and their individual
capacities.

10.  The plaintiffs claim arises under 42 US.C. § 1983, the Fourteenth

Amendment to the United States Constitution and Article I, § 11 of the Constitution of
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Virginia. It involves the deprivation of the plaintiffs protected rights by the defendants’
actions under color of state law. This Court has jurisdiction over this matter pursuant to Va.
Code Ann. §§ 17-123 and 8.01-184 et seq.

11, The actions taken by the defendants, as set forth below, were all taken under
color of state law.

12.  The plaintiff also asserts a state law breach of contract claim against the
County of Giles and the Board of Supervisors of Giles County, Virginia.

FACTS

13. Mr. Wines was employed by the County as Manager of the Castle Rock
Recreation Area ("Castle Rock") from early 1994 through January 2, 1996.

14. Mr. Wines had a contractually created, protected property interest in his
continued employment as the Manager of Castle Rock pursuant to the Giles County
Personnel Policy. Mr. Wines was not an at-will employee of the County. The Giles County
Personnel Policy provides that an employee may be discharged only for just cause.

15.  During his employm;ant with the County, Mr. Wines performed his duties in
an acceptable manner. Mr. Wines received pay increases during his employment. Mr.
Wines was not advised by his supervisor of dissgtisfaction with his job performance.

16.  The individual defendants were elected to the Board of Supervisoré for terms
beginning on January 1, 1996.

17. At the organizational meeting of the newly elected Board of Supervisors, on
January 2, 1996, the defendants voted unanimously to terminate Mr. Wines’ employment as

of that day. The Board acted by public vote. The Board’s action was reported in the media.
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18.  Prior to his termination, the defendants did not give Mr. Wines notice of the
intent to terminate his employment or of the basis for termination, nor was he given any
type of pre-termination hearing.

19.  No basis for the termination of Mr. Wines’ employment existed consistent with
the County’s Personnel Policy. In terminating Mr. Wines’ employment, the defendants failed |
to follow the progressive discipline and counseling procedures required by the County’s
Personnel Policy.

20.  OnJanuary 3, 1996, the Acting County Administrator told Mr. Wines that the
Board’s action was based on a personality conflict and was not Mr. Wines’ fault. The Acting
County Administrator further stated that Mr. Wines was a casualty of bad decisions made
by other people.

21.  The defendants refused Mr. Wines access to any post-termination procedure
after the January 2, 1996 termination.

22.  Mr. Wines, by letter dated January 18, 1996 from his attorney, advised the
Board of Supervisors that the Board’s termination of his employment was a violation of his
constitutionally protected rights and a violation of his rights pursuant to his employment
contract with the Board as set out jn the County’s Personnel Policy.

23.  On or about January 18, 1996, in response to the letter by Mr Wines’
attorney, at a special meeting, Mr. Wines was reinstated and simultaneously terminated by
the defendants effective January 26, 1996.

24, The Board offered Mr. Wines no meaningful opportunity to be heard

concerning the Board’s action in terminating his employment.
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25.  The defendants refused Mr. Wines access to any post-termination procedure
including access to the County’s grievance procedure.

26.  The defendants failed to satisfy the requirements of due process with regard
to the termination of Mr. Wines’ employment.

27.  The defendants’ actions caused Mr. Wines to lose his job, income and benefits. |

28.  Inaddition, the defendants’ actions caused Mr. Wines great emotional distress,
humiliation, worry and stress.

29.  The defendants have denied: that Mr. Wines had a proiected property interest
in his employment; that any process was due him prior to his termination on January 2,
1996; and that their actions violated his constitutionally protected rights.

30.  The County’s Personnel Policy constitutes an employment contract between
the County and its employees.

31.  The County’s Personnel Policy provides that an employee may be discharged
only for just cause and that the County will follow progressive discipline and dismissal
procedures.

32. At the time of the termination of Mr. Wines’ employment, Mr. Wines was
earning $25,268 per year. In addition, Mr. Wines was receiving additional efnployment
benefits worth approximately $6,563 per year. |

33.  The defendants have failed to pay Mr. Wines compensatory, vacation, and sick
leave in the amount of $7,173 due to him pursuant to the County’s Personnel Policy and the

County’s compensation policies.
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34.  The defendants’ termination of Mr. Wines’ employment breached the County’s
and the Board of Supervisor’s contractual obligations to Mr. Wines.

35.  As aresult of the defendants’ actions and breach of the employment contract
with Mr. Wines, Mr. Wines has incurred damages of at least $135,173.

36.  The plaintiff has complied with the requirements of Article 4, Chapter 12 of |
Title 15.2, Va. Code Ann. § 15.2-1243 et. seq., in asserting his breach of contract claim.,

COUNT - DECLARATORY JUDGMENT

37.  The plaintiff hereby incorporates paragraphs 1 - 36 as though fully set forth
herein.

38.  An actual controversy exists between Mr. Wines and the defendants. Mr.
Wines has no adequate remedy at law to resolve this dispute.

COUNT 11 - ACTION FOR DAMAGES

39.  The plaintiff hereby incorporates paragraphs 1 - 38 as though fully set forth
herein.

40.  Mr. Wines had a right to a meaningful opportunity to be heard before he was
fired.

41.  The defendants’ actions in terminéting Mr. Wines without notice, and in
denying him a meaningful opportunity to respond to the charges against him, denied him
due process of law, in violation of the Fourteenth Amendment of the United States

Constitution and Article I, § 11 of the Constitution of Virginia.

6059\1\405782.1



COUNT 11l - BREACH OF CONTRACT

42.  The plaintiff hereby incorporates paragraphs 1 - 41 as though fully set forth
herein.

43.  The defendants’ actions in terminating Mr. Wines’ employment violated the
- defendants’ obligations pursuant to the employment contract with Mr. Wines and caused Mr. |
Wines damages as alleged above.

WHEREFORE, the defendant, D. Chad Wines, respectfully requests the following
relief. |

a. A declaratory judgment that the defendants violated his rights to due process

of law.

b. Compensatory damages in the amdunt of $150,000;

c. An award of his attorney’s fees and costs in this matter; and

d. Such other relief as the Court may deem appropriate.

The plaintiff demands trial by jury.

D. CHAD WINES

By: .
Of Counse :

Gregory J. Haley (VSB No. 23971)

Karl W. Uotinen (VSB No. 40551)
GENTRY LOCKE RAKES & MOORE
800 Crestar Plaza

P.O. Box 40013

Roanoke, Virginia 24038-0013

(540) 983-9300 ‘

Counsel for Plaintiff
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF GILES

D. CHAD WINES, )
)
Plaintiff, )
)

v. ) Law No. 7536
)
COUNTY OF GILES, VIRGINIA, )
etal., )
)
Defendants. )

GROUNDS OF DEFENSE

Come now the defendants, by counsel, and for their grounds of defense state as follows:

1. Defendants admit the allegations contained in paragraphs 1-8 and 13 of the
Amended Motion for Declaratory Judgment and Motion for Judgment.

2. Defendants deny the allegations contained in paragraphs 14, 15, 18, and 19 of the
Amended Motion for Declaratory Judgment and Motion for Judgment.

3. Defendants admit the allegations contained in paragraphs 16 and 17 of the
Amended Motion for Declaratory Judgment and Motion for Judgment.

4, Défendants deny the allegations contained in paragraphs 20, 21, 24, 26, 27, 28,
30, 31, 33, 34, 35, 38, 40, 41, and 43 of the Amended Motion for Declaratory Jucigment and
Motion for Judgment.

5. Defendants deny all allegations contained in the Amended Motion for Declaratory

Judgment and Motion for Judgment not expressly admitted herein.



6. Defendants deny they are indebted to or liable to the plaintiff for the amounts or
reasons set forth in the Amended Motion for Declaratory Judgment and Motion for Judgment or
any other amounts or reasons whatsoever.

7. Defendants cannot be held liable for the allegations contained in the Amended

Motion for Declaratory Judgment and Motion for Judgment on the grounds of qualified and

sovereign immunity.
COUNTY OF GILES, VIRGINIA, et al.
By: /9 2‘ yé
V4 Of Cgitfisel .~
GUYNN & DILLON, P.C.

By: Jim H. Guynn, Jr. (VSB 22299)
1215 Corporate Circle, Suite 201
Roanoke, Virginia 24018

Phone: (540) 772-2320

Fax: (540) 772-2350

Counsel for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that I have this 20 day of September, 1999, served the foregoing by
mailing and faxing same to Gregory J. Haley, Esq., Gentry, Locke, Rakes & Moore, P.O. Box

40013, Roanoke, VA 24038-0013, counsel for Plaintiff.

%«4

Jnﬂ‘f Guy‘r/m .fr




VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF GILES

D. CHAD WINES,
Plaintiff,
V. Law No. 7536

COUNTY OF GILES, VIRGINIA,
etal.,

Defendants.

N N N Nt e N et N et

TRIAL MEMORANDUM
COME NOW the Defendants, by counsel, and for their trial memorandum, state as
follows:
STATEMENT OF THE CASE
The Plaintiff, D. Chad Wines, is a former employee of Giles County. He claims that the
Defendants deprived him of property without due process of law and breached an employment
contract. In particular, he claims he had a property interest in his previous employment with
Giles County and that the County terminated him without due process of law. The case comes to
trial upon the Amended Motion for Declaratory Judgment and Motion for Judgment of the
Plaintiff and the Pleas in Bar and Responsive Pleadings of the Defendants. At the ciose of the
Plaintiff's eﬁidence, the Defendants intend to raise the issues specified in the Pleas in Bar in a
motion to strike and enter summary judgment.
STATEMENT OF FACTS
On January 2, 1996, the Board of Supervisors of Giles County voted unanimously to

terminate the employment of D. Chad Wines as the director of the Castle Rock Recreation Area
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in Giles County. As director of Castle Rock Recreation Area, Mr. Wines was a department head
as defined by the Giles County personnel policy. The personnel policy in effect on January 2,
1996, provided in paragraph 8-5 (page 16), "an employee may be discharged for inefficiency,
insubordination, misconduct, or other just cause." (See Exhibit A attached hereto.)

Wines hired counsel and argued that he had a property right to continued employment as
the director of Castle Rock Recreation Area. He contended that he was entitled to due process
prior to his termination. Out of an abundance of caution, the County reinstated Wines on'
January 19, 1996, with full back pay, and advised him of the charges against him, and advised
him that he would be terminated effective January 28, 1996. He scheduled a hearing with the
County Administrator to be heard in response to the charges prior to the effective date of
termination. After the hearing, the County Administrator decided to uphold the termination. Mr.
Wines was paid his entire wage and benefit package through January 28, 1996.

ARGUMENT AND AUTHORITY

L THE EXPRESS TERMS OF THE GILES COUNTY PERSONNEL POLICY DO NOT
REQUIRE JUST CAUSE FOR TERMINATION.

The Plaintiff had no substantive property right in continued employment. In order for an
employee to have a protected property interest in public employment, the employee must have
contractual or statutory provisions that guarantee continued employmeﬁt. See Prince v. Bridges,
537 F.2d 1269, 1271 (4th Cir. 1976); Perry v. Sindermann, 408 U.S. 593, 602 (1971). The
Supreme Court has stated:

To have a property interest in a benefit [job], a person clearly must
have more than an abstract need or desire for it. He must have

more than a unilateral expectation of it. He must, instead, have a
legitimate claim of entitlement to it.
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Board of Regents v. Roth, 408 U.S. 564, 577 (1972). In the instant case, Plaintiff contends that
he could only be discharged for just cause and therefore had an expectation of continued
employment. An at-will employee has no legitimate claim of continued entitlement to their job.
Beckham v. Harris, 756 F.2d 1032, 1037 (4th Cir. 1985).
Virginia adheres to the common law rule of employment at will. This doctrine states:
When the intended duration of a contract for the rendition of
services cannot be determined by fair inference by the terms of the
contract, then either party is ordinarily at liberty to terminate the

contract at-will, upon giving the other party reasonable notice.

Miller v. SEVAMP, Inc., 234 Va. 462, 465, 362 S.E.2d 915, 917 (1987); see ¢.g., Bowman v.

State Bank of Keysville, 229 Va. 534, 535, 331 S.E.2d 797, 798 (1985).
A rebuttable presumption arises that an employee is terminable at will where no specific

time is fixed for the duration of the employment. See, e.g., Addison v. Amalgamated Clothing

and Textile Workers Union of America, 236 Va. 233, 235, 372 S.E.2d 403, 405 (1988); Miller,

234 Va. at 465, 362 S.E.2d at 917. As for fulfilling the durational component, the Virginia
Supreme Court previously held "that an employment condition which allows termination only

for cause sets a definite term for the duration of the employment." Progress Printing Company v.

Nichols, 244 Va. 337, 341, 421 S.E.2d 428 (1992) (citing Norfolk Southern Railway Co. v.

Harris, 190 Va. 966, 59 S.E.2d 110 (1950)) (emphasis added). If the putative contract.does not

set forth a specific duration, the plaintiff has the burden of proving that the contract is supported
by some "substantial additional consideration" or must assert a public policy exception to rebut

the at-will presumption. Miller, 234 Va. at 466, 362 S.E.2d at 918.

Paragraph 8-5 of the Giles County Personnel Policy does not state that termination will

be only for "just cause." It states "an employee may be discharged for inefficiency,

insubordination, misconduct, or other just cause." (Personnel Policy, p. 16.) (Emphasis added.)
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Essentially, "just cause" is one of a number of reasons for which an employee may be
discharged. If terminating an employee for cause is merely an option or alternative, just cause is
not required for discharge. "The mere availability of suggested disciplinary procedures, when no
limit is placed on an employer's discretion in their application, does not imply that an employer
may discharge an employee only for just cause.” Sullivan v. Snap-On Tools Corp., 708 F. Supp. |
750, 753 (E.D. Va. 1989), affd, 896 F.2d 547 (4th Cir. 1990). No provision stipulating that
termination be only for just cause is contained in the Personnel Policy. See Progress Printing.
Company, 244 Va. at 341,421 SE2dat___ .

The Virginia Supreme Court has made it clear that it will not rewrite an agreement to
supply a "just cause" provision and create a durational component of employment where none

exists. Addison, 236 Va. at 235-236, 372 S.E.2d at 405. As stated in Sullivan v. Snap-On Tools

Corp., 708 F. Supp. 750, 753 (E.D. Va. 1989), affd, 896 F.2d 547 (4th Cir. 1990), "[a]n

employer's promise to discharge an employee only for just cause should be explicit and
unambiguous, and such an intent should be clearly expressed." (Emphasis added).

Under Virginia law, in cases in which the at-will presumption has been rebutted by a so-
called "just cause” provision, the alleged contract stated that the employment relationship could
be terminated "only for just or good cause.” Norfolk Southern Railway Co. v. Harris, 190 Va.
966, 59 S.E.2d 110 (1950), is the seminal case for this proposition. In Norfolk Sou'thcm, the
plairitiff was party to a collective bargaining agreement which stated that "[e]ngineers will not be
disciplined or dismissed from the service without a just cause." Id. at 969, 59 S.E.2d at 111
(emphasis added). No such requirement is found in the alleged contract before this Court.

Similarly in Seabolt v. Westmoreland, 703 F. Supp. 1235, 1238 (W.D. Va. 1989), the

plaintiffs were subject to the provisions of an employee relations manual which stated that
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"[w]hen discharge becomes necessary, it is further our philosophy that discharge will be only for
cause." Id. at 1238 (emphasis added). No such provision exists in the Personnel Policy relied
upon by Plaintiff.

Although the at-will presumption is "rebutted when the employer promises that the
relationship will end only for a good cause and the cmployee relies on that promise," it is legally‘
uncontroverted that Giles County did not promise explicitly and unambiguously that its
employment relationship with the plaintiff was terminable only for good or just cause. Frazier v.

Colonial Williamsburg Foundation, 574 F. Supp. 318, 320 (E.D. Va. 1983) (emphasis added). A

provision which states that "[a]n employee may be terminated . . . for just cause” does not require
that just cause exist for a valid termination. (Emphasis added). In fact, it suggests discretion or
choice among alternatives. Such a provision is legally insufficient to create the specific duration
of employment necessary to rebut the presumption of at-will employment. Thus, D. Chad Wines
was an at-will employee and did not have a property right in continued employment with Giles
County.
II. THE PLAINTIFF DID NOT HAVE A PROPERTY INTEREST IN HIS JOB.

The case of Prince v. Bridges, 537 F.2d 1269 (4th Cir. 1976), is instructive as to

Plaintiff's lack of a property right. In Prince, plaintiff, a clerical supervisor with a local

department of social services, was dismissed for acting in an unprofessional manner aI;d ;naldng
malicious statements about other employees. She was immediately discharged and given a letter
stating the reasons for her discharge. She noted an appeal to the State Merit System Council.
She prevailed on appeal but the Director declined to reinstate her. She sued alleging that her

dismissal without a hearing denied her due process.
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The Fourth Circuit held that plaintiff "had no legitimate 'property' interest in her
continued employment." Prince, 537 F.2d at 1271. The Court noted that statutory authority
stated that employees served at the pleasure of the local appointing authority subject to the merit
system plan. Thus, the employees served at the will of the defendant subject to the plan. The
Court held that the merit plan had not been violated because the plan stated that it was within |
defendant's discretion to immediately terminate plaintiff.! The Court cited the Virginia
Department of Welfare and Institutions Instructions §402.10-B (1971) (the predecessor to
Volume IA). That section read, "[iJf the reason for dismissal is such that in the discretion of the
appointing authority it is in best interest of the agency for the employee's service to be
terminated immediately, this may be done." Id. at 1272 n.4.

Moreover, the Supreme Court and the Fourth Circuit have held that property rights in a
job may not be created by procedural rights. See Olim v. Wakinekona, 461 U.S. 238, 250-51
(1982); Jackson v. Long, 102 F.3d 722, 729 (4th Cir. 1996) (holding that procedural rights do not
create substantive property rights protected by the Fourteenth Amendment). In Olim, the
Supreme Court stated:

Process is not an end in itself. Its constitutional purpose is to
protect a substantive interest to which the individual has a
legitimate claim of entitlement.... The State may choose to require
procedures for reasons other than protection against deprivation of

substantive rights, of course, but in making that choice the State
does not create an independent substantive right.

Olim at 250-51. See also Bradley v. Colonial Mental Health & Retardation Services Board, 856
F.2d 703, 708 n.11 (4th Cir. 1988) ("the mere availability of procedures does not create a

! See also Kersey v. Shipley, 673 F.2d 730 (4th Cir. 1982) (plaintiff's' due process rights
not violated where they did not receive pre-termination hearing, but applicable provisions
provided no automatic right to pre-termination hearing).

15



constitutionally protected interest where no substantive limits are placed on discretion").
Additionally, the Fourth Circuit has held that a personnel manual containing disciplinary
guidelines indicating that a permanent employee may be terminated only for cause does not
establish a property right where the employee serves "at the pleasure of" his employer. Beckham,
756 F.2d at 1036-37 n.7.

Thus, Mr. Wines, who was an at-will employee, cannot be said to have a legitimate claim
of entitlement to his job. He had no property right in his employment and the Court should
sustain the Pleas in Bar and the motion to strike.

III. ALTERNATIVELY. IF THE PLAINTIFF DID HAVE A PROPERTY RIGHT IN HIS

CONTINUED EMPLOYMENT, HE HAS NO CAUSE OF ACTION FOR HIS INITIAL
TERMINATION AND THE PROCESS FOLLOWED BY THE BOARD IN THE

LATER TERMINATION DID NOT VIOLATE THE FEDERAL STANDARD OF DUE
PROCESS.

Assuming arguendo that the Plaintiff did have a protected property interest in his
continued employment, he has no cause of action for the initial termination when he is reinstated
with back pay and benefits, Holland v. Rimmer, 25 F.3d 1251 (4™ Cir. 1994), and the process
due for the later termination is defined uhder federal law and not controlled by state-created
procedures. Gray v. Laws, 51 F.3d 426 (4th Cir. 1995); Riccio v. County of Fairfax. Virginia,
907 F.2d 1459, 1469 (4th Cir. 1990). The Fourth Circuit, in Riccio, stated that "alleged
violations of due process in the deprivation of a protected interest are to be measured 'against a
federal standard of what process is due and that standard is not defmed‘ by state-created
procedures. . . ." Riccio, 907 F. 2d at 1469.

In Holland v. Rimmer, a director of social services was terminated by the local board. 25

F.3d 1251 (4th Cir. 1994). Indeed, the director was terminated twice. No notice or opportunity

to be heard was given when the director was initially terminated. The local board then reinstated
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the director, after almost one month, and gave him back pay and benefits. He was then later
terminated and given notice and an opportunity to be heard, but the director filed suit alleging
that since the board did not follow the procedures outlined in the personnel manual, namely
failing to provide written notice as specified in the manual, he had been denied due process
under the Fourteenth Amendment. The Fourth Circuit rejected the director’s claims. |
The director in Holland argued, as does Plaintiff here, that he suffered a deprivation of
property without due process during the time between his initial termination (which was ‘
followed by a reinstatement) and his final termination. The Court, however, held that the
director suffered no deprivation of a property right during this time as he “received all the pay

and benefits to which he was entitled.” Holland, 25 F.3d 1251, (4™ Cir. 1994) (citing Sewell

v. Jefferson County Fiscal Court, 863 F.2d 461, 467 (6" Cir. 1988); Gearhart v. Thorne, 768
F.2d 1072, 1073 (9th Cir. 1985); and Royster v. Board of Trustees of Anderson City School, 774
F.2d 618, 621 n.15 (4™ Cir. 1985). Since Mr. Wines was reinstated with full pay and benefits
retroactive to January 2, 1996, the date of his initial termination, he has no cause of action for
deprivation of a property right with regard to that termination.

The Court in Holland then examined the second argument of the director regarding the
board’s failure to follow its own procedures. Citing the Supreme Court's decision in Cleveland
Board of Education v. Loudermill, 470 U.S. 532 (1985), the Fourth Circuit rejected the .director's
claim stating that while the process utilized by the board may not have followed the exact
procedures set out in the personnel manual, the notice of the charges given did meet the
requirement of federal due process. Id. at 1257. See also Morris v. City of Danville, 744 F. 2d
1041, 1048 n.9 (4th Cir. 1984) (holding that the mere fact that a state agency violates its own

procedures does not, ipsofacto, mean that it had contravened federal due process requirements);

17



Bowers v. North Carolina Dep't of Human Resources, 710 F.2d 1015, 1019 (4th Cir. 1983)
(stating that "an agency's violation of its regulations is not unconstitutional unless the regulations
are necessary to afford due process").

“Due process has no fixed content; it is ‘flexible and calls for such procedural protections
as the particular situation demands.”” Mallette v. Arlington County Employees’ Retirement
System II, 91 F.3d 630, 640 (4“‘ Cir. 1996) (quoting _Morrissey v. Brewer, 408 U.S. 471, 481
(1972). Generally, courts look to three factors to determine what process is due: (1) plaintiff’s
interest that will be affected; (2) the risk of erroneous deprivation through the procedures used
and the value, if any, of additional procedures; and (3) the government’s interest, including fiscal
and administrative burdens. Id. (citing Mathews v. Eldridge, 424 U.S. 319 (1976)). The United
States Supreme Court explained the reason for procedural due process rules in Carey v. Piphus,
435 U.S. 247, 259-60 (1978),

Procedural due process rules are meant to prtect persons not from the deprivation,

but from the mistaken or unjustified deprivation of life, liberty, or property. Thus,

in deciding what process constitutionally is due in various contexts, the Court

repeatedly has emphasized that ‘procedural due process rules are shaped by the

risk of error inherent in the truth-finding process....” Mathews v. Eldridge, 424

U.S. 319, 344 (1976). n.14 Such rules ‘minimize substantively unfair or

mistaken deprivations of ‘life, liberty, or property by enabling persons to contest

the basis upon which a State proposes to deprive them of protected interests.

(Citing Fuentes v. Shevin, 407 U.S. 67, 81 (1972)).

Generally, the Fourth Circuit has interpreted the requirements of federal due process in
the employment context to consist of a notice of the charges, a pretermination opportunity to

respond, coupled with post-termination administrative procedures. See Holland, 25 F.3d at 1258;

Buschi v. Kirven, 775 F.2d 1240, 1255 (4th Cir. 1985). The pretermination hearing "need not be

elaborate and need not definitively resolve the propriety of the discharge." Buschi, 775 F.2d at

1255. According to the Supreme Court anything more "would intrude to an unwarranted extent
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on the government's interest in quickly removing an unsatisfactory employee." Loudermill, 470
U.S. at 546.

The case at hand is different from the above-cited cases involving terminations in that
Plaintiff admits that he made long distance personal calls from County telephones without
reimbursing the County. See letter dated January 25, 1996. Thus, while the interest of the |
Plaintiff is high in not being deprived of his job, the second factor in determining what process is
due is non-existent. There is absolutely no risk of an erroneous deprivation in light of Plaintiff’s ‘
admission. Since this is the ultimate purpose behind procedural requirement, there is some
question in this case whether any post-termination proceedings are even required.

Even if pre-termination and post-termination process were required, in the present action,
the Plaintiff was given a notice of the charges by letter dated January 19, 1996. He was given an
opportunity to speak with the County Administrator and respond to the Board’s concerns and did
so on January 25, 1996. He responded by meeting in person with the County Administrator and,
through counsel, in a lengthy letter dated January 25, 1996, and admitted that he made personal
telephone calls from County telephones without reimbursing the County. After Plaintiff's
termination, Plaintiff filed a grievance. The Fourth Circuit has held that Virginia’s grievance

procedures satisfy due process requirements. Detweiler v. Commonwealth Dept. of
Rehabilitative Servs., 705 F.2d 557 (4"' Cir. 1984).

Plaintiff argues that he was wrongfully déprivedof use of the grievance procedure as the
County Administrator found that Department Heads were not allowed to grieve their
terminations. Even if the grievance procedure had been required to fulfill due process
requirements and Plaintiff was wrongfully denied access to it, Plaintiff has an adequate state

court remedy which he can and is pursuing. Since Plaintiff is not contesting the adequacy of the

10
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grievance procedure itself and Plaintiff has an adequate state court remedy, Plaintiff cannot
prevail on his constitutional property deprivation claim. Random and unauthorized acts of
officials or employees in contravention of established procedures do not constitute due process
deprivations where an adequate state court remedy is provided. Parratt v. Taylor, 451 U.S. 527
(1981); Fun v. Virginia Military Institute, 245 Va. 249, 427 S.E.2d 181 (1993) (Fun identified a
property interest in continued employment and alleged denial of access to established dismissal
procedures, but did not allege inadequacy in the procedures themselves).

IV. THE BOARD MEMBERS IN THEIR INDIVIDUAL CAPACITIES ARE ENTITLED
TO QUALIFIED IMMUNITY.

A government official, performing a discretionary function, is entitled to qualified
immunity protecting him from damages liability if his actions were objectively reasonable in
light of the then existing circumstances. Anderson v. Creighton, 483 U.S. 635 (1987); Gooden v.
Howard County, Md., 954 F.2d 960, 964 (4th Cir. 1992) (en banc); Sevigny v. Dicksey, 846 F.2d
953, 956 (4th Cir. 1988). The reasonableness of the official's belief is judged from an objective
standard in light of the clearly established law at the time of the official's actions, under the
circumstances then confronting the official. Anderson. 483 U.S. at 639.

In Anderson, plaintiff argued that his constitutional rights were clearly established; thus,
the official was not entitled to immunity. The Supreme Court disagreed:’

[t]he right the official is alleged to have violated must have been
"clearly established" in a more particularized, and hence more
relevant, sense: The contours of the right must be sufficiently clear
that a reasonable official would understand that what he is doing
violates that right.
Id. at 640 (citations omitted). Because the right is particularized, the determination of the

reasonableness includes an examination of the information possessed by the official in addition

to an examination of the clearly established law. Id. at 641. The unlawfulness of the alleged

11
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actions must have been apparent to the defendants in this case. 1d.; Jackson v. Long, 102 F.3d
722, 727-28 (4™ Cir. 1996).

It is apparent from the cases cited within this brief that whether or not Wines had a
property right in his employment is not clearly established. A reasohable Board member looking
at the law regarding property rights could certainly believe that Plaintiff did not have such a.
right. Thus, the Board could reasonably believe that its actions in terminating Plaintiff were
entirely lawful. Moreover, the Board could reasonably believe that the process provided.
Plaintiff, notice and an opportunity to be heard, comported with the requirements of due process.
Thus, the individual defendants, in their individual capacities, are entitled to qualified immunity
barring any claim for damages against them.

V. PLAINTIFE’S STATE CLAIM FAILS AS A MATTER OF LAW AND, EVEN IF

PLAINTIFF WERE ENTITLED TO AN AWARD OF DAMAGES WITH REGARD TO

HIS FEDERAL CLAIM, SUCH AWARD IS LIMITED TO NOMINAL DAMAGES AS -

JUST CAUSE EXISTED FOR PLAINTIFF’S TERMINATION AS A MATTER OF
LAW.

The evidence at trial will show the Plaintiff admitted, by letter dated January 25, 1996,
that he used the County telephone to make personal long distance telephone calls without
reimbursing the County. In other words, Plaintiff has admitted to theft. As a matter of law, even
if just cause were required for Plaintiff’s termination, theft constitutes “misconduct” and “just
cause” pursuant to the personnel policy. Thus, Plaintiff’s breach of contract claim fails.‘

With regard to Plaintiff’s federal claim, assuming arguendo that Plaintiff had a property
right and was denied the process that was due, Plaintiff’s damages are limited to nominal
damages. See Carey v. Piphus, 435 U.S. 247 (1978). Carey involved a case in which two
students were suspended from school allegedly without procedural due process. The Court noted

that, [pJrocedural due process rules are meant to protect persons not from the deprivation, but

12
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from the mistaken or unjustified deprivation of life, liberty, or property.” Carey, 435 U.S. at
259. Thus, the Court held, if the students would have been suspended even if a proper hearing
had been held, they cannot recover damages for the suspensions themselves as the lack of
procedure was not the cause of those damages. The Court stated: “the injury caused by a
justified deprivation, including distress, in not properly compensable under § 1983.” [d. at 263.
The Court, in instructing the lower court on remand, allowed only a recovery for nominal

damages not to exceed one dollar if the suspensions were justified. Id. at 266-67.

COUNTY OF GILES, VIRGINIA,
BOARD OF SUPERVISORS OF
GILES COUNTY, VIRGINIA, et al.

By:
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Roanoke, VA 24018
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Instruction No. |

Issues / Allocation of Burden of Proof
Your verdict must be based on the facts as you find them
and on the law contained in all of these instructions?
The issues in this case are:
1. Did the Defendants deny to D. Chad Wines any right to pre-
termination due process?
2. If so, what is the amount of Mr. Wines' damages, if any?
On Issue Nos. 1 and 2, Mr. Wines had the burden of proof.
3. Did the Defendants deny to Mr. Wines any right to post-
termination due process through participation in the County
grievance procedure?
4, If so, what is the amount of Mr. Wines' damages, if any?
On issue Nos. 3 and 4, Mr. Wines had the burden of proof.
5. Did the Defendants deny to Mr. Wines any contractual
rights under the Giles County Personnel Policy?
6. If so, what is the amount of Mr. Wines' damages, if any?

On issue Nos. 5 and 6, Mr. Wines had the burden of proof.

LI
23



Instruction No. _2Z2—

Credibility of Witnesses

You are the judges of the facts, the credibility of the witnesses, and
the weight of the evidence. You may consider the appearance and manner
of the witnesses on the stand, their intelligence, their opportunity for
knowing the truth and for having observed the things about which they
testified, their interest in the outcome of the case, their bias, and, if any have
been shown, their prior inconsistent statements, or whether they have
knowingly testified untruthfully as to any material fact in the case.

You may not arbiuaﬁly disregard believable testimony of a witness.:
However, after you have considered all the evidence in the case, then you
may accept or discard all or part of the testimony of a witness as you think
proper.

You are entitled to use your common sense in judging‘ any testimony.
From these things and all the other circumstances of the case, you may
determine which witnesses are more believable and weigh their testimony

accordingly.

-

/d%wp
VMIT 2,020, Vol. I

{ WALING059\\00644290.DOT)
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Instruction No. 3

Circumstantial Evidence

Any fact that may be proved by direct evidence may be proved by
circumstantial evidence; that is, you may draw all reasonable and legitimate

inferences and deductions from the evidence.

-’d&o—g\__
e
VMII12.100, Vol. 1

{W:lit605911100644305.DOT}
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Instruction No. L'(

Verdict Not to be Based on Sympathy,
Bias, Guesswork, or Speculation

You must not base your verdict in any way upon sympathy, bias,

guesswork or speculation. Your verdict must be based solely upon the

evidence and instructions of the court.

~

ALt
e YMIT 2.220, Vol. I

{ W:Ali\6059\1\00644303.DOT}
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Instruction No. _ 5

Standard of Proof: Definition of Greater Weight of the Evidence

The greater weight of all the evidence is sometimes called the
preponderance of the evidence. It is that evidence which you find more
persuasive. The testimony of one witness whom you believe can be the

greater weight of the evidence.

S

&U’\m
u9g
“{VMI1 3.100, Vol. I

(W:\lit\6059\1\00644301.DOT}
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Instruction No. _Q

Deposition Testimony
During the trial of this case, certain testimony has been presented to you by
way of deposition, consisting of sworn recorded answers to questions asked of the
witness in advance of the trial by one or more of the lawyers for the parties to the
case.
You are to treat such deposition testimony in the same way as if the witness

had testified from the witness stand.

/bé.oo:.
WIS~
{ W:AINGOSN1\00644724.DOC}
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Plaintiff's Instruction No. _1_

(Existence of Just Cause Employment Contract)

The parties dispute whether the Giles County Personnel
Policy provides for an employment at-will relationship or
whether the plaintiff could only be terminated for just cause.
It is for the jury to determine whether the Giles County
Personnel Policy establishes an employment contract under

which the defendants could fire Mr. Wines for just cause.
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Instruction No. __—_Z__
(Just Cause/Burden of Proof)
The defendants have the burden to prove by the preponderance of the

evidence that the plaintiff’s discharge was justified in fact.

LogiA
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Instruction No. i

Ordinary Meaning of Words

Words used by the parties should be given their ordinary, usual, and popular
meaning, unless you find that the parties clearly intended such words to have

another meaning.

LosnA
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Instruction No. __L__O

Construction Against the User of Language

In interpreting a contract, you should resolve any doubts about the meaning

of g words or phrase against the party who used the language in the contract.

WOspA
32
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Ingtruction No. (l

Damages: Breach of Contract
If you find your verdict for the plaintiff, then he is
entitled to recover as damages all of the financial losses he
sustained which are a direct and natural result of the breach
of his employment contract and which he has proved by the
greater weight of the evidence. The losses must have been
reasonably foreseeable by the parties when they entered into

the contract.
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Instruction No. /22-'

Finding Instruction / Breach of Contract Claim

You shall find your verdict for the plaintiff, Chad
Wines, if he has proved by the greater weight of the evidence
that:

(1) The Giles County Personnel Policy was a contract
between Mr. Wines and Giles County;

(2) The defendant breached the Personnel Policy by
dismissing Mr. Wines for reasons other than those set out in
the Policy and without following those procedures required by
the Personnel Policy; and/or

(3) The defendant breached the Personnel Policy by
failing to pay Mr. Wines for accrued vacation time and
compensatory time, if any is due.

You shall find your verdict for the defendant if the
plaintiff Chad Wines failed to prove any of the elements above

or if you find that just cause existed for the termination.
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Instruction No. , 5%

Denial of Pre-termination Due Process

The plaintiff Chad Wines claims that defendants violated
Section 1983 of Title 42 of the United States Code. That
section entitles a person to recover damages against a
defendant who, while appearing to act under the authority of
law, deprived the plaintiff of rights guaranteed by the
Constitution.

In this case Mr. Wines claims that, while he was employed
by the County of Giles, he was discharged without first having
been given a hearing. To prove his claim, plaintiff must
prove the following four things by a preponderance of the
evidence: |

First: That he was employed by the defendant County

of Giles; and could only be terminated for just
cause.

Second: That he was discharged from that employment;

Third: That before his discharge he was not given a

hearing, told of the reasons for the discharge;

and given an opportunity to contest them; and

Fourth: That as a result of the discharge, he suffered
damages.

LOshn
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Instruction No. __!__L____

Denial of Post-termination Due Process

The plaintiff Chad Wines claims that defendants violated
Section 1983 of Title 42 of the United States Code. That
section entitles a person to recover damages against a
defendant who, while appearing to act under the authority of
law, deprived the plaintiff of rights guaranteed by the
Constitution.

In this case Mr. Wines claims that, while he was employed
by the County of Giles, he was discharged and denied the right
to any due process after his termination. To prove his claim,
plaintiff must prove the following four things by a
preponderance of the evidence:

First: That he was employed by the defendant County
of Giles; and could only be terminated for just
cause.

Second: That he was discharged from that employment;

Third: That after his discharge he was not allowed a

hearing or other proceeding to contest his

discharge; and

Fourth: That as a result of the discharge, he suffered
damages.
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Instruction No. K ES

You are instructed that as to the federal claim, damages
are not presumed to occur but may occur from procedural
irregularities. If you believe from a preponderance of the
evidence that the termination of plaintiff was justified and
would have occurred regardless of any lack of a hearing or
irregularities in a hearing, then the . plaintiff is not
entitled to recover damages for the termination itself or
damages arising from the termination, but is entitled only to
recover damages, if any, for the lack of or irregularities in
the hearing. If the plaintiff suffered no distress over any
procedural irregularities, then he is entitled only to nominal

damages.
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Plaintiff's Instruction No. __gﬁ;é__
Due Process Claim - Damages

If you find that the plaintiff Chad Wines was entitled
to but not given either of the pretermination or post-
termination hearing, then you must decide whether he suffered
any damages as a direct result. A damages award to plaintiff
may provide such amount as would make him whole and also
compensate him for any mental or emotional distrxess he
suffered. To award any element of damages, you must find that
plaintiff has proved a basis for such damages in the evidence.
You may not award damages based on speculation or guess work.

If you find that the plaintiff has lost salary or
benefits or other damages causedby the denial of notice and
an opportunity for a meaningful hearing to contest the charge
against him, both before and after his discharge, then you
may award such damages for lost salary and benefits which flow
naturally from the defendants' actions.

If you find that plaintiff suffered mental or emotional
distress, loss of reputation or other damage caused by the
denial of an opportunity for a meaningful hearing to contest
the charges against him, both before and after his discharge,
then you may award such damages which flow naturally from the
defendants' actions.

Where mental or emotional distress or loss of reputation
are proven, the Court cannot give you any rule by which to

measure the specific amount of damages resulting from such an
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injury. This is a matter that is left to the conscience, good
sense and sound judgment of the jury. You should not act
unreasonably through bias, passion or sympathy, but should
exercise common sense and fix an amount of damages, that in
accordance with the evidence and the law, will fairly

compensate plaintiff for all the injuries suffered.
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Instruction No. ! 7

Damages: Reasonable Proof
The burden is on the plaintiff to prove by the greater weight of the
evidence that he sustained damages.v He is not required to prove the exact
amount of his damages, but he must show sufficient facts and circumstances
to permit you to make a reasonable estimate of them. If the plaintiff fails to

do so, then he cannot recover.
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Instruction No. Q

Prejudgment Interest

You may provide for interest on any principal sum awarded as damages, or
any part thereof, and fix the period at which the interest shall begin.

If you find that Mr. Wines is entitled to be compensated for damages based
on denial of pre-termination due process, denial of post termination due process,
and/or breach of contract, you may provide for interest on any sum awarded, or
any part thereof, and fix the period at which the interest shall begin at the time the

denial of due process or breach of contract occurred or at some other time.

LA
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Plaintiff’s Instruction No. ___
(Equal Standing)
This case should be considered and decided by you as an action among
persons of equal standing in the community, of equal worth, and holding the same
or similar stations in life. All persons stand equal before the law, and are to be

dealt with as equals in a court of justice.

{ W:AlinG059\[\00644724.DOC}
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Instruction No. ____
(Procedural Due Process)

A local government employee may have a protected property interest in
continued employment. Such a protected property interest in continued
employment can be established by state law, contract, rules, employee manuals or
understandings. An employment relationship that provides that a government
employee can be discharged only for just cause establishes the employee’s
protected property interest in his continued employment.

Once a protected property interest in continued employment is ‘established,
the local government employer cannot deprive the employee of his continued
employment without due process.

An essential principle of due process is that a deprivation of property be
preceded by notice and an opportunity for hearing‘appropriate to the nature of the
case. The basic requirement of the due process clause is that an individual be
given a meaningful opportunity for a hearing before he is depriyed of any
significant property interest.

Even when the facts are clear, the appropriateness or necessity of the

discharge may not be clear; in such cases, the only meaningful opportunity to

o
O

{ W:ALING059\1\00645144.DOC}
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invoke the discretion of the decision-maker is likely to be before the termination
takes effect.

A public employee with a protected property interest in continued
employment is entitled to oral or written notice of the charges against him, an
explanation of the employer’s evidence, and an opportunity to present his side of
the story prior to any discharge. This right to notice and a meaningful hearing
prior to discharge recognizes the severe impact on an employee of depriving an
employee of his livelihood.

The right to a hearing does not depend on a demonstration of certain
success.

The failure of a government employer to provide a hearing at a meaningful
time after the discharge, that is a post-termination hearing, is a separate claim an
employee may assert.

A government employer that fails to offer a meaningful opportunity to be
heard, both before and after a discharge, violates the due process rights of an

employee as established and protected by the Federal Constitution.

Cleveland Board of Education v. Loudermill, 470 U.S. 532, 538-539, 542-544, 546
(1985); Riccio v. County of Fairfax, Virginia, 907 F.2d 1459, 1463 (1990);
Bradley v. Colonial Mental Health and Ret. Services, 856 F.2d 703, 707 (4™ Cir.
1988); Bockes v. Fields, 798 F. Supp. 1219, (W.D.Va. 1992).

Cv’c)c@—w
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Plaintiff’s Instruction No.
(Preemptory Instruction/Protected Property Interest)

As a matter of law, the Court instructs the jury that the plaintiff Chad Wines
had a property interest in his continued employment with Giles County protected
by the due process requirements of the Federal Constitution. The defendants,
therefore, could not act to deprive Mr. Wines of his property interest in his
continued employment without satisfying the requirements of procedural due

process.

VMII 2.190 (adapted);
Cleveland Board of Education v. Loudermill, 470 U.S. 532, 538-539 (1985)
Bradley v. Colonial Mental Health & Ret. Services, 856 F.2d 703, 707 (4t Cir.

1988).

{W:AlinG059\1\00645144.D0C}
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Plaintiff’s Instruction No. ____
(Preemptory Instruction/Just Cause Contract)
As a matter of law, the Court instructs the jury that the Giles County
Personnel Policy establishes a contract of employment under which the defendants

could discharge Mr. Wines only for just cause.

T o en

MIJI No. 2.190 (adapted); Cleveland Board of Education v. Loudermill, 470 U.S.
532, 538-539 (1985); Bradley v. Colonial Mental Health and Ret. Services, 856
F.2d 703, 707 (4" Cir. 1988).

{ W:li\6059\1\00645357.DOC}
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Plaintiff’s Instruction No.

(Just Cause)

The Giles County Personnel Policy states that an employee may be
discharged for inefficiency, insubordination, misconduct or other just cause. When
a contract is subject to termination for just cause, the grounds for termination must
be reasonable and should not be an abuse of the conferred right. It must be a fair
and honest cause or reason, regulated by good faith on the part of the party
exercising the power to terminate. It .liﬁlits the party to the exercise of good faith,
based upon just and fair grounds as distinguished from an arbitrary power. It is for
the jury to determine based on all of the evidence whether the defendants have

established just cause for terminating Mr. Wines’ employment.

1P,
K
e
Norfolk Southern Railway Co. v. Harris, 190 Va. 966, 970, 977 (1950);
Hughes v. Cole, 251 Va. 3,22 (1996).

{W:\linG059\1\00644754.D0C}
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Issues / Allocation of Burden of Proof

Instruction No.

Your verdiét must be based on the facts as you find them
and on the law contained in all of these instructions?
The issues in this case are:
1. Did the Defendants deny to D. Chad Wines any right to pre-
termination due process?
2. 1If so, what is the amount of Mr. Wines' damages, if any?
On Issue Nos. 1 and 2, Mr. Wines had the burden of proof.
3. Did the Defendants deny to Mr. Wines any right to post-
termination due process through participation in the County
grievance procedure?
4. If so, what is the amount of Mr. Wines' damages, if any?
On issue Nos. 3 and 4, Mr. Wines had the burden of proof.
5. Did the Defendants deny to Mr. Wines any contractual
rights under the Giles County Personnel Policy?
6. If so, what is the amount of Mr. Wines' damages, if any?

On issue Nos. 5 and 6, Mr. Wines had the burden of proof.
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Instruction No. -

Credibility of Witnesses

You are the judges of the facts, the credibility of the witnesses, and
the weight of the evidence. You may consider the appearance and manner
of the witnesses on the stand, their intelligence, their opportunity for
knowing -the truth and for having observed the things about which they
testified, their interest in the outcome of the case, their bias, and, if any have
been shown, their prior inconsistent statements, or whether they have
knowingly testified untruthfully as to any material fact in the case.

You may not arbitrarily disregard believable testimony of a witness.
However, after you have considered all the evidence in the case, then you
may accept or discard all or part of the testimony of a witness as you think
proper.

You are entitled to use your common sense in judging any testimony.
From these;: things and all the other circumstances of the case, you' may
~ determine which witnesses are more believable and weigh their testimony

accordingly.
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Instruction No. 3

Circumstantial Evidence

Any fact that may be proved by direct evidence may be proved by
circumstantial evidence; that is, you may draw all reasonable and legitimate

inferences and deductions from the evidence.
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Instruction No.
Verdict Not to be Based on Sympathy,
Bias, Guesswork, or Speculation
You must not base your verdict in any way upon sympathy, bias,
guesswork or speculation. Your verdict must be based solely upon the

evidence and instructions of the court.
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Instruction No. S

Standard of Proof: Definition of Greater Weight of the Evidence

The greater weight of all the evidence is sometimes called the
preponderance of the evidence. It is that evidence which you find more
persuasive. The testimony of one witness whom you believe can be the

greater weight of the evidence.
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Instruction No. I Q

Deposition Testimony
During the trial of this case, certain testimony has been presented to you by
way of deposition, consisting of sworn recorded answers to questions asked of the
witness in advance of the trial by one or mere of the lawyers for the parties to the
case.
You are to treat such deposition testimony in the same way as if the witness

had testified from the witness stand.
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(Existence of Just Cause Employment Contract)

Plaintiff's Instruction No.

The parties dispute whether the Giles County Personnel
Policy provides for an employment at-will relationship or
whether the plaintiff could only be terminated for just cause.
It is for the jury to determine whether the Giles County
Personnel Policy establishes an employment contract under

which the defendants could fire Mr. Wines for just cause.
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Instruction No. __8_
(Just Cause/Burden of Proof)
The defendants have the burden to prove by the preponderance of the

evidence that the plaintiff’s discharge was justified in fact.

Norfolk Southern Railway Co. v. Harris, 190 Va. 966, 977 (1950).

{ W:ALING0SN1\00644771.DOC}
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Instruction No. q

Ordinary Meaning of Words

Words used by the parties should be given their ordinary, usual, and popular
meaning, unless you find that the parties clearly intended such words to have

another meaning.

VMII 45.305

{W:Mlit\60SR1\00644578.DOC)
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Instruction No. _LQ

Construction Against the User of Language

In interpreting a contract, you should resolve any doubts about the meaning

of a words or phrase against the party who used the language in the contract.

VMII 45.310

{ W:AlNG6059\1\00644578.DOC}
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Instruction No. ___LJ____

Damages: Breach of Contract
If you find your verdict for the plaintiff, then he is
entitled to recover as damages all of the financial losses he
sustained which are a direct and natural result of the breach
of his employment contract and which he has proved by the
greater weight of the evidence. The losses must have been

reasonably foreseeable by the parties when they entered into

the contract.
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Instruction No. Aé;l

Finding Instruction / Breach of Contract Claim

You shall find your verdict for the plaintiff, Chad
Wines, if he has proved by the greater weight of the evidence
that:

(1) The Giles County Personnel Policy was a contract
between Mr. Wines and Giles County;

(2) The defendant breached the Personnel Policy by
dismissing Mr. Wines for reasons other than those set out in
the Policy and without following those procedures required by
the Personnel Policy; and/or

(3) The defendant breached the Personnel Policy by
failing to pay Mr. Wines for accrued vacation time and
compensatory time, if any is due.

You shall find your verdict for the defendant if the
plaintiff Chad Wines failed to prove any of the elements above

or that just cause existed for the termination.
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Instruction No. Z é;%i__

Finding Instruction / Breach of Contract Claim

You shall £find your verdict for the plaintiff, Chad
Wines, if he has proved by the greater weight of the evidence
that:

(1) The Giles County Personnel Policy was a contract
between Mr. Wines and Giles County;

(2) The defendant breached the Personnel Policy by
dismissing Mr. Wines for reasons other than those set out in
the Policy and without following those procedures required by
the Personnel Policy; and/or

(3) The defendant breached the Personnel Policy by
failing to pay Mr. Wines for accrued vacation time and
combensatory time, if any is due.

You shall find your verdict for the defendant if the
plaintiff Chad Wines failed to prove any of the elements above

or if you find that just cause existed for the termination.
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Instruction No. [ :E;

Denial of Pre-termination Due Process

The plaintiff Chad Wines claims that defendants violated
Section 1983 of Title 42 of the United States Code. That
section entitles a person to recover damages against a
defendant who, while appearing to act under the authority of
law, deprived the plaintiff of rights guaranteed by the
Constitution.

In this case Mr. Wines claims that, while he was employed
by the County of Giles, he was discharged without first having
been given a hearing. To prove his claim, plaintiff must
prove the following four things by a preponderance of the
evidence:

First: That he was employed by the defendant County
of Giles; and could only be terminated for just
cause.

Second: That he was discharged from that employment;

Third: That before his discharge he was not given a

hearing, told of the reasons for the discharge;

and given an opportunity to contest them; and

Fourth: That as a result of the discharge, he suffered
damages.
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Instruction No. { i

Denial of Post-termination Due Process

The plaintiff Chad Wines claims that defendants violated
Section 1983 of Title 42 of the United States Code. That
section entitles a person to recover damages against a
defendant who, while appearing to act under the authority of
law, deprived the plaintiff of rights guaranteed by the
Constitution.

In this case Mr. Wines claims that, while he was employed
by the County of Giles, he was discharged and denied the right
to any due process after his termination. To prove his claim,
plaintiff wmust prove the following four things by a
preponderance of the evidence:

First: That he was employed by the defendant County
of Giles; and could only be terminated for just
cause.

Second: That he was discharged from that employment;

Third: That after his discharge he was not allowed a

hearing or other proceeding to contest his

discharge; and

Fourth: That as a result of the discharge, he suffered
damages.
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Instruction No. LS”-

You are instructed that as to the federal claim, damages
are not presumed to occur but may occur from procedural
irregularities. If you believe from a preponderance of the
evidence that the termination of plaintiff was justified and
would have occurred regardless of any lack of a hearing or
irregularities in a hearing, then the plaintiff is not
entitled to recover damages for the termination itself or
damages arising from the termination, but is entitled only to
recover damages, if any, for the lack of or irregularities in
the hearing. If the plaintiff suffered no distress over any
procedural irregularities, then he is entitled only to nominal

damages.
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Plaintiff's Instruction No. ( 4;7
Due Process Claim - Damages

If you find that the plaintiff Chad Wines was entitled
to but not given either of the pretermination or post-
termination hearing, then you must decide whether he suffered
any damages as a direct result. A damages award to plaintiff
may provide such amount as would make him whole and also
compensate him for any mental or emotional distress he
suffered. To award any element of damages,~you must find that
plaintiff has proved a basis for such damages in the evidence.
You may not award damages based on speculation or guess work.

If you £find that the plaintiff has lost salary or
benefits or other damages cause by the denial of notice and
an opportunity for a meaningful hearing to contest the charge
against him, both before and after his discharge, then you
may award such damages for lost salary and benefits which flow
naturally from the defendants' actions.

If you find that plaintiff suffered mental or emotional
distress, loss of reputation or other damage caused by the
denial of an opportunity for a meaningful hearing to contest
the charges againét him, both before and after his discharge,
then you may award such damages which flow naturally from the
defendants' actions.

Where mental or emotional distress or loss of reputation
are proven, the Court cannot give you any rule by which to

measure the specific amount of damages resulting from such an
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injury. This is a matter that is left to the conscience, good
sense and sound judgment of the jury. You should not act
unreasonably through bias, passion or sympathy, but should
exercise common sense and fix an amount of damages, that in
accordance with the evidence and the law, will fairly

compensate plaintiff for all the injuries suffered.
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Instruction No. _ll_,
Damages: Reasonable Proof
The burden is on the plaintiff to prove by the greater weight of the
evidence that he sustained damages. He is not required to prove the exact
amount of his damages, but he must show sufficient facts and circumstances
to permit you to make a reasonable estimate of them. If the plaintiff fails to

do so, then he cannot recover.

[WAALING0S9\1\00644370.D0T)
No. 45.510, VMJ], Civil, Vol. I
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Instruction No. ﬁ

Prejudgment Interest

You may provide for interest on any principal sum awarded as damages, or
any part thereof, and fix the period at which the interest shall begin.

If you find that Mr. Wines is entitled to be compensated for damages based
on denial of pre-termination due process, denial of post termination due process,
and/or breach of contract, you may provide for interest on any sum awarded, or
any part thereof, and fix the period at which the interest shall begin at the time the

denial of due process or breach of contract occurred or at some other time.

Va. Code Ann. § 8.01-382

{W:AlINGO5SNIN00644396.DOC)
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VERDICT FORM

QUESTION 1: On Mr. Wines' claim for denial of pre-termination
due process, please answer the following question:
Do you find in favor of Mr. Wines and against the Defendants?
Yes ;~ No ___
QUESTION 2: On Mr. Wines' claim for denial of post-
termination due process, please answer the following question:

Do you find in favor of Mr. Wines and against the Defendants?

Yes v~ No

If your answers to Question 1 and Question 2 were in the
affirmative, then you must answer Question 3.

QUESTION 3: Was the termination of Mr. Wines justified and
would it have occurred regardless of any lack of a hearing or
irregularities in a hearing?

Yes _ No .~

If your answer to Question 3 is yes, you can only award
nominal damages for the due process claim or award damages for
emotional distress if any resulted from the failure to give Mr.

Wines a hearing.

QUESTION 4: On the Mr. Wines' claim of breach of contract,
please answer the following question:
Did you find in favor of Mr. Wines and against the Defendants?

Yes Mo
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If you found in favor of Mr. Wines and against the Defendants
on any of Mr. Wines' claims, please indicate the amount, if any,

that you award Mr. Wines for compensatory damages:

575 000, 25—

If you decide to award prejudgment interest on any judgment
in favor of Mr. Wines, please answer the following questions:

(a) on what amount, if any, do you award interest:

s b1
$B595¢€ -7
(b) from what date do you award interest?

Den271976 Tl 5 1F K

In this verdict, each of us concurs.

Foreperson

L0, Ceilly
7 /

Date: September 22, 1999
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OF VIRGINIA
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;;: CIRCUIT COURT FOR THE COUNTIES O
b

BLAND CARROLL. FLOYD CILES.
GRAYSON. MONTCOMERY. PULASK]I AND WYTHE

CIRCUIT COURT FOR THE CI'Nts OF:
CALAX AND RADFORD

DUANE E. MINK. JUDCE . -
MUNICIPAL BUILDING "
619 SECOND STREET H
RADPORLD VINGINIA 24141 qj
TELEPHONE (540) 73i-381) S
FACSINILE (340) 734-5044

COMMONWEALTH OF VIRGINIA

December 17, 1999

Mr. Gregory J. Haley

Gentry, Locke, Rakes & Moore
Attorneys at Law

10 Franklin Road, S.E.

P.O. Box 40013

Roanoke, Virginia 24022-0013

Mr. Jim H. Guynn

Guynn & Dillon

Attorneys at Law

1215 Corporate Circle, Suite 201
Roanoke, Virginia 24018-1400

Re: D. Chad Wines v. County of Giles, Virginia

Dear Greg and Jim:

Please be advised that 1 am in receipt of your memorandums concerning the above
referenced case, for which ! thank you.

In consideration of all of which, the Court has determined that under the facts of this case
that Mr, Wines’ evidence was sufficient to rebut the presumption that Mr. Wines was an
“at will” employee of Giles County. A review of the Giles County Personnel Policy
leads to the conclusion that the policy provisions became a part of the plaintiff’s employ-
ment contract. Under the terms and conditions of said policy, the rules set forth therein
applied to all appointed paid employees of the Board of Supervisors of Giles County,
except temporary or unclassified employees as defined therein. The stated purpose was
to establish a uniform equitable system of personnel administration. To govern the
appointment, the classification, the pay, work, experience, leaves of absence, discipline,
separation and grievance procedures of the employee of the Board of Supervisors of
Giles County. The policy further mandated that the County Administrator furnish

/
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Mr. Gregory J. Haley

Mr. Jim H. Guynn, Jr.
Page 2

December 17, 1999

complete copies of all the rules and changes thereto to all the County employees in an up-
to-date and current status.

The critical issue is language set forth in Section 8-5 of the Policy which provides, “an
employee may be discharged for inefficiency, insubordination, misconduct or other just
cause”. The Court is of the opinion that this language entitled the employee to expect
continued employment as loag as the position was available unless there is cause to
terminate his employment. In the context of the policy may is used in Section 8-5 as well
as Section 8-7 setting forth causes for which an employee may be suspended, demoted or
dismissed permits the administration to imposc such discipline as may suit the violation
under consideration, or (o elect not to impose any discipline as a result of the violations.
In other words, there are grades of punishment. The appropriate supervising authorities
may issue warnings, Section 8-1; impose fines, Section 8-2; impose suspensions, Section
8-3; impose demotions and lastly may discharge pursuant to Section 8-5. Therefore, all
of the permissible forms of punishments are discretionary as opposed to mandatory.
However, under the terms thereof in order to discharge an employee there must be a
finding of inefficiency, insubordination, misconduct, or other just cause. Causcs are
further itemized in Section 8-7 of said Policy. In consideration of all of the foregoing,
the Court is of the opinion that at times relevant to these proceedings, the Personnel
Policy was an integral part of the employment contract between the employees and the
County, and that just cause must have existed in order to terminate the employment
contract between the County and the plaintiff in this action.

The Court further finds that after the expiration of the probationary period the contract of
employment created a property interest in continued employment with the County and
therefore, entitled to due process in connection with his dismissal.

In addition to the foregoing, the Court is of the opinion that the Motion to Strike the
action against the individual supervisors is well taken. The Court finds that they were
entitled to qualified immunity and they were acting within the scope of that immunity at
all times relevant to these proceedings. Therefore, the Motion to Strike as to the
individual defendants is granted.

All of the other issues raised in the memorandums are questions of fact which have been
resolved adversely to the defendant by the jury, and the jury verdict is therefore affirmed.

T request that Mr. Haley prepare an appropriate order in accordance with the Court’s
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Mr. Gregory J. Haley
Mr. Jim H. Guynn, Jr.
Page 3

December 17, 1999

ruling, saving all appropriate objections on behalf of the Board. [ will leave it up to you
gentlemen to arrange with my secretary a time to take up the issues of counsel fees ata
time that is convenient to all concerned.

With best regards,
Yours very truly,
@«M/(‘: ?k:aﬂ
uane E. Mink
DEM:nc

cc: Mr. Richard L. Chidester
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF GILES

D. CHAD WINES,
Plaintiff,

V. Law No.: 7536

COUNTY OF GILES, VIRGINIA,

BOARD OF SUPERVISOKRS OF
GILES COUNTY, VIRGINIA,

and

W. P. FREEMAN,
BARBARA M. HOBBS,
LARRY JAY WILLIAMS,
LARRY A. BLANKENSHIP,
R. W. WILLIAMS,

N N N N N Nt N Nt N Nw? N N N Nt N Nt N N’ o ue’

Defendants.

ORDER AFFIRMING JURY VERDICT

On September 21 and 22, 1999, the parties to this action appeared in person and by
counsel for the trial of this case.

Thereupon came a jury panel of fourteen persons, one panel member was struck by the
Court for cause, and the plaintiff having struck three of said jurors, and the defendant having
struck three of said jurors, the remaining seven were: Elizabeth .H. Dooley, Ida Davis, john
Donald Keliey, Margaret Lively Lane, Connie Speckmeir, Anthony Dale Gray, and Theresa
Runion Bowles. These jurors were sworn to well and truly try the issues joined between the
plaintiff and the defendants and a true verdict give according to the law and evidence.

Thf-:reaftér, the plaintiff proceeded to introduce evidence and then rested. After the

plaintiff had rested, the defendants moved to strike the plaintiff’s evidence. The Court took the

{ W:AlINGO59\1100666206.DOC})
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defendants’ Motion to Strike under advisement. The defendants then introduced their evidence
and rested. The Court then received and reviewed instructions tendered by the parties. Each
party made timely objections to such instructions as were either given or refused over objection.
The grounds for such objections were set forth in the presence of the Court, and are more fully
reflected in the transcript of these proceedings.

The jury, having heard all of the evidence, received the instructions of the Court and
heard the arguments of counsel. Thereafter, the jury retired to their room io censider their
verdict. After some time, the jury returned to the Court with the following verdict:

QUESTION 1: On Mr. Wines’ claim for denial of pre-termination due

process, please answer the following question:

Do you find in favor of Mr. Wines and against the Defendants?
YESM NoO

QUESTION 2: On Mr. Wines’ claim for denial of post-termination due
process, please answer the following question:
Do you find in favor of Mr. Wines and against the Defendants?

YESE NODO

If your answers to Question 1 and Question 2 were in the affirmative, then
you must answer Questions 3.

QUESTION 3: Was the termination of Mr. Wines justified and would it
have occurred regardless of any lack of a hearing or irregularities in a
hearing?

YESO NOMW

If your answer to Question 3 us yes, you can only award nominal damages
for the due process claim or award damages for emotional distress if any
resulted from the failure to give Mr. Wines a hearing.

QUESTION 4: On the Mr. Wines’ claim of breach of contract, please
answer the following question:
Did you find in favor of Mr. Wines and against the Defendants?

YES No O

If you found in favor of Mr. Wines and against the Defendants on any of

Mr. Wines’ claims, please indicate the amount, if any, that you award Mr.
Wines for compensatory damages: $ 75,000.00

{ WALOG050\1100666206.DOC} 2
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If you decide to award prejudgment interest on any judgment in
favor of Mr. Wines, please answer the following questions:
(a) on what amount, if any, do you award interest:
$48.956.67
(b)  from what date do you award interest?
Jan. 27, 1986 to Jan. 5, 1998
In this verdict, each of us concurs.

John O. Kelley
Is/ Foreperson

Date: September 22, 1999.

The jury was then discharged.

Upon consideration of the trial memoranda and post-trial memoranda of the parties, the
Court DENIES the Motion to Strike of the defendants County of Giles, Virginia and the Board of
Supervisors of Giles County, Virginia. The Court GRANTS the Motion to Strike of the
individual defendants W. P. Freeman, Barbara M. Hobbs, Larry Jay Williams, Larry A.
Blankenship and R. W. Williams. The reasons for these rulings are stated in the letter opinion of
this Court dated December 17, 1999, and incorporated by reference as a part of this Order. The
objections of the defendants Giles County, Virginia and the Board of Supervisors of Giles
County, Virginia to the denial of their Motion to Strike are noted. The objection of the plaintiff
to the granting of the Motion to Strike as to the individual defendants is noted.

The Court, affirms the jury’s verdict, in the amount of Eighty Eight Thousand and Thirty
Five and 45/100 Dollars ($88,035.45), plus the plaintiff’s taxable court costs with- interest
thereon at the judgment rate of nine percent annually from September 22; 1999 until paid.

The only matter remaining before the Court is the plaintiff’s application for attorneys’

fees pursuant to 42 U.S.C. § 1988. This matter shall be retained on the docket for further

proceedings in regard to such application.

{W:lin6059\1100666206.DOC} 3
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The Court directs the Clerk of this Court to forward certified copies of this Order to
counsel of record for the parties.
ITIS SO ORDERED.
ENTER this _~ZJ 27_4 day of January 2000.

Duane E. Mink, Circuit Court Judge

WE HAVE SEEN THIS ORDER AND
CONSENT TO ITS ENTRY WITH THE
OBJECTION NOTED:

Gregory J. (VSB No. 23
GENTRY LOCKE RAKES & MOO
800 Crestar Plaza

P.O. Box 40013

Roanoke, Virginia 24022-0013
Phone: 540-983-9368

Facsimile 540-983-9468

Counsel for Plaintiff

WE HAVE SEEN THIS ORDER AND
OBJECT TO ITS ENTRY AS NOTED:

H. Guynn, JJAVSB Nd-29299)
GUYNN & DILLON, P.C.

1215 Corporate Circle, Suite 201
Roanoke, VA 24018

Phone: 540-772-2320

Counsel for Defendants

{ W:MliN605SN1\00666206.DOC} 4
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DUANE E. MINK. JUDCE !
MUNICIFAL BUILDINC
619 SECOND STREET

CIRCUIT COURT FOR THE COUNTIES OF,

BLAND CARROLL. FLOYD: GILES.
- T il CRAYSON. MONTCOMERY. PULASKI AND W YTHE
TELEPHONE (540) 731-381t
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COMMONWEALTH OF VIRGINIA "o

February 16, 2000

Mr. Gregory J. Haley

Gentry, Locke, Rakes & Moore
Attomeys at Law

P. O. Box 40013

Roanoke, Virginia 24038-9913

Mr. Jim H. Guynn, Jr.

Attorney at Law

1215 Corporate Circle, Suite 201
Roanoke, Virginia 24018

Re: D. Chad Wines v. Board of Supervisors of Giles County
Dear Mr. Haley and Mr. Guynn:

Please be advised that 1 have given due consideration to the plaintiff’s request for
attorney’s fees and expenses incurred as a result of the above referenced litigation.
Likewise, I have given due consideration to the memorandum submitted and oral
arguments of counsel with regard thereto.

It is uncontested that a prevailing party in a 42 U.S.C,, Section 1983, Civil Rights may, in

the discretion of the trial court be entitled to reasonable attorney’s fees and costs
expended in connection with such action. The Court is of the opinion that in view of the
complexity of the issues involved in the trial of this case, that it would be an abuse of
discretion if counsel fees and costs were not awarded to the plaintiff in this action.

In order to assess the reasonableness of the request I have reviewed thc same in light of
the opinion rendered by The Honorable Clifford R. Weckstein, Judge of the Circuit Court
of the City of Roanoke, in the case of Teresa A. Mullins versus Virginia Lutheran
Homes, Incorporated, wherein Judge Weckstein found that a requested fee at the hourly
rate of $175.00 was an appropriate rate for services rendered in connection with that
proceeding. Those services were rendered over an extended period of time resulting in
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February 16, 2000

the opinion written by Judge Weckstein December 8, 1997. 1 have also given due
consideration to the 12 factors enumerated by the plaintiff in his brief, relying upon the
factors enumerated in Johnson versus Georgia Highway Express, 488 Fed.2d, 714 (Fifth
Circuit) (1974), and relied upon in Cook v. Andrews, 7 F.2d 733 and 735 (EDVA)
(1998). The Court is of the opinion that due to the nature of the case, and the lack of
Virginia State Court precedent on the issues raised by the parties in the prosecution and
defense thercof, that the time and the effort required to be expended was over and above
the time and effort that one would ordinarily expend in cases that are routinely tried
before the state courts in this area. In fact, both of the trial attorneys were from the
Roanoke area as opposed to being members of the local bar. The expertise required to try
these proccedings required a certain degree of specialization not ordinarily pursued by
the members of the local bar. The Court considers the opinion of Judge Weckstein to be
most persuasive and agrees with his conclusion that the sum of $175.00 per hour is a
reasonable fee for lead counsel in such cases.

In reviewing the itemized bill submitted on behalf of Mr. Haley, it appears that these
services were rendered over an extended period of time beginning in 1996, The fees
requested for 1999 reflects an hourly rate of $175.00 on behalf of Mr. Haley, for the year
1998 $160.00 per hour, 1997 $150.00 per hour, and 1996 $140.00 an hour. I find that
those fees are reasonable and that the hours expended are sufficiently documented. There
has been some question with regard to the reasonableness of other fees reflecting
conferences with senior members of the firm, but the Court finds that that approach to
evaluating one’s position on legal issues and trial tactics is customary in the profession
and lends to better preparation and overall representation of a client’s interest. Likewise,
lesser fees charged on behalf of associate attorneys for research and preparation are
reasonable and sufficiently documented for approval.

Accordingly, the Court will approve the bill as submitted on behalf of the plaintiff in this
action. Legal fees prior to trial in the sum of $35,369.50, together with supplemental fees
of $5,806.25. The documentation of the request for expenses and costs incurred was
reviewed and those item are approved.

I request that Mr. Haley prepare an appropriate order in accordance with the Court’s
ruling and forward the same for endorsement by Mr. Guynn.
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February 16, 2000

With best regards.

DEM:nc

Yours very truly,

%5‘3%1%

Duane E. Mink
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF GILES

D. CHAD WINES,
Plaintiff,

\A Law No.: 7536

COUNTY OF GILES, VIRGINIA,

BOARD OF SUPERVISORS OF
GILES COUNTY, VIRGINIA,

and

W. P. FREEMAN,
BARBARA M. HOBBS,
LARRY JAY WILLIAMS,
LARRY A. BLANKENSHIP,
R. W. WILLIAMS,

N N Nt N o gt S N Nt a St st e Nt s st st Nt it “ws’

Defendants.

FINAL JUDGMENT ORDER -

The plaintiff, by counsel, filed his Verified Application for Attorneys’ Fees and Expenses
through trial with supporting Exhibits and a Memorandum on October 4, 1999. The plaintiff

filed his Supplemental Verified Application for Attorneys’ Fees and Expenses on January 4,

2000. The parties appeared before this Court by counsel on February 3, 2000, and bresented

argument on the pending applications for attorneys’ fees and expenses.

Upon consideration of the plaintiff’s applications and supporting materials and the
arguments of counsel, this Court hereby GRANTS and APPROVES the Plaintiff’s Verified
Application for Attorneys’ Fees and Expenses and the Plaintiff’s Supplemental Verified

Application for Attorneys’ Fees and Expenses as submitted by the plaintiff. The reasons for this

{ W:Ali6059\1\00678979.DOC}
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ruling are stated in the letter opinion of this Court dated February 16, 2000 and incorporated by
reference as part of this Order. The objection of the defendants to this Order is noted.

In accordance with the rulings stated above and the Order Affirming Jury Verdict entered
January 28, 2000, the Court hereby ENTERS judgment in this action in favor of the plaintiff and
hereby ORDERS and ADJUDGES that the plaintiff recover and have judgment against the
defendants County of Giles, Virginia and the Board of Supervisors of Giles County, Virginia in
the amount of Eighty Eight Thousand and Thirty Five Doilua:s and Forty Five Cems ($88,035.45) |
plus the plaintiff’s taxable court costs with interest thereon at the judgment rate of 9% annually
from September 22, 1999 until paid; and that the plaintiff shall further recover and have
judgment against the defendants County of Giles, Virginia and the Board of Supervisors of Giles
County, Virginia in the amount of Forty Five Thousand Five Hundred Twenty Four Dollars and
Fifty Four Cents ($45,524.54) with interest thereon at the judgment rate of 9% annually from the
date of this Order until paid.

The Court DIRECTS and ORDERS that the Clerk of this Court docket the judgment
herein rendered on the Judgment Lien Docket of this Court.

The Court DIRECTS the Clerk of this Court to forward certified copies of this Order to
counsel of record for the parties.

There being nothing left to be done in this action, the matter is hereby STRICKEN from

the docket of this Court.
IT IS SO ORDERED:
#
ENTER this 7 “day of__exels 2000,
CBieae. &yl
Duane E. Mink, Circuit Court Judge
{ W:linG059\1\00678979.DOC} 2
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We ask for entry of this Oyder:

o Tt /A # .
Gregofy-L_HAle} (VSB No. 23971)
GENTRY LOCKE RAKES
800 Crestar Plaza
P.O. Box 40013
Roanoke, Virginia 24022-0013
Phone: 540-983-9368
Facsimile 540-983-9468

Counsel for Plaintiff

We have seen this Order and object to its entry us noted: - fhe otasoms S A/ df the Hé % ™

Ji L. Guynn, Jr.(f)/SB No. M)
GUYNN & DILLON, P.C.
1215 Corporate Circle, Suite 201
Roanoke, VA 24018
Phone: 540-772-2320

Counsel for Defendants

{W:ALIN605NIN00678979.DOC) 3
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ASSIGNMENTS OF ERROR

THE TRTIAL COURT ERRED IN DENYING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT ON THE GROUNDS
THAT WINES WAS AN AT-WILL EMPLOYEE.

THE TRIAL COURT ERRED IN DENTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT ON THE GROUNDS
THAT WINES DID NOT HAVE A PROPERTY INTEREST IN
HIS EMPLOYMENT WITH GILES COUNTY.

THE TRIAL COURT ERRED IN OVERRULING
DEFENDANTS’ OBJECTION TO ADMISSION OF EVIDENCE
REGARDING THE FIRST TERMINATION OF WINES’
EMPLOYMENT.

THE TRIAL COURT ERRED IN DENYING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT ON THE GROUNDS
THAT WINES RECEIVED DUE PROCESS FROM
DEFENDANTS.
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VIRGINIA: IN THE CIRCUIT COURT OF GILES COUNTY

AW 7536
D. CHAD WINES, AT L cen

REME COQURT OF VIRGINIA

su¥

ps.

COUNTY OF GILES, VIRGINIA,
BOARD OF SUPERVISORS OF GILES
COUNTY, VIRGINIA, -
and W . P. FREEMAN, BARBARA
M. HOBBS, LARRY JAY WILLIAMS,
LARRY A. BLANKENSHIP,

and R. W. WILLIAMS,

Defendants.

TRIAL BY JURY

***%%% kdkkkEbEEFEF TS EEREE

Pearisburg, Virginia . " mll

September 21 and 22, 1999

BLUE RIDGE COURT REPORTING, INC.
P. 0. BOX 251
GALAX, VIRGINIA 24333-0251
(540) 236-9426
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VIRGINIA: IN THE CIRCUIT COURT OF GILES COUNTY

D. CHAD WINES, AT LAW 7536

Plaintiff,
vs.

COUNTY OF GILES, VIRGINIA,
BOARD OF SUPERVISORS OF GILES
COUNTY, VIRGINIA,

and W . P. FREEMAN, BARBARA

M. HOBBS, LARRY JAY WILLIAMS,
LARRY A. BLANKENSHIP,

and R. W. WILLIAMS,

Defendants.

Report of all the testimony, together with the motions, objections,
and exceptions on the part of the respective parties, the action of the Court in
respect thereto and other incidents of the trial by jury held in the case of D. Chad
Wines, Plaintiff, vs. County of Giles, Virginia, Board of Supervisors of Giles
County, Virginia, and W. P, Freeman, Barbara M. Hobbs, Larry Jay Williams,
Larry A. Blankenship and R. W. Williams, Defendant, tried at thg Giles County
Courthouse, Pearisburg, Virginia, on the 21.st and 22nd days of September, 1999,
before the Honorable Duane E. Mink, Judge of the Circuit Court of Giles

County, Virginia.
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J. Tuckwiller - Direct Examination by Mr. Haley 52

A. Well, the Board had made a decision
that the position should be filled and so steps were taken
to advertise that position; £first of all, to develop the
description, job description; advertise the position.

It was advertised in area newspapers after which
applicants sent in their resumes, any information they had
about themselves, references and so forth.

That information was then reviewed. Usually I
would take a look at it. Board members also looked at and
sometimes other individuals would and we would generally
select the top candidates.

Q. Mrs. Tuckwiller, I may interrupt you
and it and it’s just to, so we can keep you on track a
little bit and I apologize. I’'m not trying to be rude.

When the County hired a new Castle Rock manager

in March, 1994, was there an interview process?

A. Yes. There was.

Q. 0. K. And how many candidates were
interviewed?

A. I don’t recall the exact number, but

there were several that were interviewed at the time.

Q. And was there a leading candidate?
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J. Tuckwiller - Direct Examination by Mr. Haley 53
A, Yes.
Q. Did you discuss with that candidate
about taking the job?
A, Well, we discussed about recommending

that candidate to the Board of Supervisors.

Q. Would you tell

A, ' For the position.

Q. Would you tell us what happened?

A. | In terms of who was recommended or ...
Q. Yeah. Who was recommended and what

happened to that candidate?

A, Mr. Wines was recommended for the
position. He then attended a subsequent Board meeting and
the Board approved his hiring.

Q. 0. K. Was there another serious
candidate at the time, too?

A. There was another candidate who
emerged near the top, but when he found out more about

what the position entailed, he really decided that it was

- not suitable for him.

Q. Of the céndidates that were available

who felt the position was suitable for them, who was your

BLUE RIDGE COURT REPORTING, INC.
P. O. BOX 251
GALAX, VIRGINIA 24333-0251
(540) 236-9426

87




LASER BOND FORMA (@ PENGAD ¢ 1-800-631-6989

O 0 3 A !t A W N -

(SIS T T S - S = S S~ S ™ S~ S S S
N = O W 0w N At AW N e O

J. Tuckwiller - Direct Examination by Mr. Haley 54
best candidate?

A. The best candidate from the pool was
Mr. Wines.

Q. What were Mr. Wines’ duties at Castle
Rock?

A. His responsibilities primarily were to
manage the facility, to guide and direct all the effort§
there, to make improvements, to see that it ran
efficiently and effectively.

Q. What were your duties as County
Administrator with respect to Castle Rock, not the whole
County?

A, My responsibilities were to work with
the individuals who were responsible for all aspects of
the County operation and to make sure that they were doing
their jobs effectively.

Q. Do you know how Mr. Wines found out

that the job was open?

A, My.husband had sent him a copy of the .
advertisement.
Q. Had you ever met Mr. Wines?
A. No. I had not.
* W %o
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J. Tuckwiller - Direct Examination by Mr. Haley 57
manner.

Q. Would you, could you describe his
attitude and whether he was energetic and things like that
for the job?

A. Yes. He was, he was energetic. He
always had a positive attitude. He was always looking for
ways to make improvements and to try to make the facilify
better and there were some improvements that were made
during that time that we felt did make the facility
better.

Q. Did he work under, how frequently did
you have contact with him?

A. Well, I had contact with him at
regular staff meetings. Often times, he would call. I
also had individual meetings. Sometimes I would go there
and sometimes he would come to my office. So it was on a
regular basis.

Q. Did Mr. Wines'’ responsibilities at
Castle Rock includé the supervision of employees?

‘A Yes.

Q. Did he ever consult with you about how

to go about doing that?

BLUE RIDGE COURT REPORTING, INC.
P. 0. BOX 251
GALAX, VIRGINIA 24333-0251
(540) 236-9426

89



LASER BOND FORMA @ PENGAD » 1-800-631-6389

o 0 N S Wt AW N e

|3 I T T T o )
Ngc\ooeﬂa\u-uwto)—e

J. Tuckwiller - Direct Examination by Mr. Haley 58

A, Yes.

Q. Could you describe for the jury some
of the improvements that you can, you know, that you can
recall that Mr. Wines, you know, the physical
improvements, actual buildings and things like that that
were done while he was there?

A. Well, during the time that he was
there, there was a new building that was completed to
house the shop supplies, different things like that where
people would actually check in, register to play golf or
to book the facility, whatever. It had some office space
in it, too.

There were also pool improvements that were
made, a new pool filtration system.

Also some painting, some work to the greens,
paving of the cart paths, there were numerous facility
improvements that were made.

Q. Was there a computer system put in?

" A. Yes. There was a computer, an effort
made to computerize the sales there to make that more
manageable. |

Q. How was all that stuff paid for?

*® x w
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J. Tuckwiller - Direct Examination by Mr. Haley 64
eighty-seven cents ($22,539.87) to twenty-five thousand
two hundred sixty-eight dollars ($25,268.00) effective

this month."

Q. Who was responsible for approving that
raise?

A. The Board.

Q. The Board of Supervisors?

A. Board of Supervisors. Uh-huh.

Q. Were raises for employees at Mr.

Wines’ level, were they considered individually or as a
group?

a, I guess it was sort of a combination.
At the, the'budgeting process really involved looking at
all departments and all employees and that was the time
that decisions were made concerning increases on the, on
the employees.

Q. But did the Board go through each
employee and say what, what amount of raise should this
one (1) gét?

a. Yes.

THE COURT: Before you move on to
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J. Tuckwiller - Direct Examination by Mr. Haley 65
something else, you want to mark that as Plain-
tiff’s Exhibit #1?

MR. HALEY: Yes.

Q. Would a raise of this magnitude, from
twenty-two thousand five hundred dollars ($22,500.00) to
twenty-five thousand two hundred dollars ($25,200.00),
does that reflect in your judgment good performance or

poor performance?

A, A salary increase would reflect good
performance.

Q. Would you tell the jury why?

A. Based on the efforts that were made,

Mr. Wines was performing his responsibilities in an
acceptable manner and, for that reason, it was recommended

that the increase of this nature be, be awarded.

Q. Did you recommend an increase?

A. Yes.

Q. And did the Board approve your
recommendation?

A, Yes.

Q. Change the subject a little bit. Was

* % %
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B. Compton - Direct Examination by Mr. Haley 144
Q. Did you used to serve on the Board of
Supervisors?
A, ' Yes.
Q. When did you serve on the Board?
A, I was there eight (8) years. I was

defeated four (4) years ago.

Q. In 1995?
A. Yes.
Q. Were you on the Board of Supervisors

when Mr. Chad Wines was at Castle Rock?

A, Yes.

Q. Could you explain to the jury your
impression of how he did his job and how you felt about
his performance?

A, Well, we had a committee to select Mr.
Wines. We had a committee to interview the people to be
the manager at Castle Rock and he was recommended to us by
the committee. So I voted for him to be the manager at
Castle Rock.

So, as manager, he made some changes which
wasn’t very popular with the people over there. I don’t

remember them all, but one (1) I do remember, something
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B. Compton - Direct Examination by Mr. Haley 145
about the golf carts, you put them in a shed and you're
supposed to be the only éne (1) to use a golf cart. If
you go over there to play golf, you’'re supposed to rent a

cart from Castle Rock because that’s how we got our money.

So what they were doing, if they weren’t going
to play that day, they’d just give a key to somebody else
and they’d go over there and use the golf cart and, of
course, Castle Rock didn’t get any money and he instituted
that change and that wasn’'t very popular.

So what we had is the former manager wanted his
job back and so he - and he did a good job, he had
petitions out and the Lions Club working for him - so Chad
done a couple of things unpopular so you had pecple

calling one (1) night to vote for ...

Q. Mr. Compton?
A. Yeah.
Q. We need to speak about what you know

from your personal knowledge.
A. ' 0. K. About .
Q. Could ydu describe for us what was

your impression on how Mr. Wines did his job while you
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B. Compton - Direct Examination by Mr. Haley 146
were supervising him?
A, He did his job to the wishes of the

Board of Supervisors.

Q. Were you satisfied with his
performance?

A. Yes.

Q. Was, did the Board of Supervisors

approve the construction of a new building?

A. No. We, we bought the, the County
had, was doing an addition down at Narrows and they had a
double-wide and so Jay Williams worked with them to get
that double-wide and so we agreed to take the double-wide
over to Castle Rock and remodel it.

Q. And I misspoke. That was sloppy
language on my part. So there was a relocation of a
modular or an existing building from one (1) location to

Castle Rock?

A. Right. We got that building at a good
price.
And did you, did the County ...
A, In fact, I don’t think we even ﬁaid
for it.

W e ok
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B. Compton - Direct Examination by Mr. Haley 148
a Board of Supervisors decision?

A, No. We decided to get the building
from the School Board after they abandoned it.

Q. Now, you indicated that the former
manager had petitions out. Is that something you know

about personally?

A. Yeah.

Q. 0. K. Who's the former manager?

A, Mr. Hazelwood.

Q. 0. K. Did he give a petition to you

seeking his job, seeking that job?

A, Well, they, yes, he presented a
petition to the Board of Supervisors. Yes. 1In an open
meeting down there.

Q. : And when you, did Mr. Wines meet your
expectations as Castle Rock manager?

A. He did what he was instructed by the
Board to do.

Q. I have no further questions.” Thank

you, Mr. Compton. Mr. Guynn will ask you some questions.

CROSS EXAMINATION BY MR, GUYNN:
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B. Compton - Cross Examination by Mr. Guynn 149

Q. How are you, Mr. Compton?
A. Pretty good. How are you?
Q. I’'m fine. Thank you. When you say

the Board was satisfied, you’re talking about the Board as
it was constituted prior to January of 1996?

A, Yes. The previous Board.

Q. And that would have been the Board |
where the four (4) membefs were defeated in the November,
95, election? |

A. Yes.

Q. You indicated, I believe, that Mr.
Wines, that his changes were not very popular?

A, Some of the changes he made was not
popular with the golfers over there. Yes.

Q. And, you know, let me check my note.
Did you say that maybe Mr. Wines wasn’t very popular with
the members as well?

A. No. I don‘t, I got calls one (1)
night for Mr. Hazelwood as manager. The next night I got
them for Wines, if I'd vote for Wines, they’d vote for me
and it just got all out of hand.

Q. This was a campaign issue?
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R. Martin - Direct Examination by Mr. Haley 165
A. Well, I think the tee time was one
(1). There never was tee times and he established tee
times and I don’t know what else that he, but he made some
other changes which was good for the course.
Q. 0. K. And did you think those were

good changes or bad changes?

A. No. I think they was good.

Q. Did you have any problems with Chad
Wines?

A. No. No.

Q. Could you describe for the jury how

you felt he did his job?

A. Well, Chad and I was good friends and
I didn’t know him prior to Castle Rock, but he came there
and I got to know him well and he was doing a good job.

He made mistakes, I'm sure, and he done a lot of good

things.
Q. Was he a hard worker or was he lazy?
A. No. He did his work.
Q. . Did he get out, did he just let the,

the other employeés do the hard physical labor or did he

go out and participate with them?
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R. Martin - Direct Examination by Mr. Haley 166

A. No. I think he did some of that, too,
some of the hard labor.

Q. Did he do some physical labor with you
in working on the building?

A. Yeah.

Q. He would, did he, he wasn’t somebody
that just stayed in his office all the time? |

A. No. He, he would go with you if you
wanted him to go help you.

Q. Now, in December, 1995, when Ms.
Tuckwiller left, did you become Acting County
Administrator?

A. No. I don’'t think I became Acting

Administrator until sometime in November.

Q. 0. K. November, 19952
A. Yeah.
Q. 0. K. During the time when you were

Acting County Administrator, were you responsible for
managing the affairs of the County on a day to day basis?
A, Yeah.
Q. Did any supervisor, any of the old

supervisors or any of the new supervisors or anybody come

%k &

BLUE RIDGE COURT REPORTING, INC.
P. 0. BOX 251
GALAX, VIRGINIA 24333-0251
(540) 236-9426

99




LASERBOND FORMA & PENGAD + 1-800-631-6989

o 0 N A U AW N

NN N e e e el el e e el ek
N = O O 00N AN R WY =R

¥ W ®

C. Wines - Direct Examination by Mr. Haley 204
it. He would have questions about things and how they
were.

Q. 0. K. When he came and asked you
gquestions, did you respond to them?

A, Oh, yes, sir.

Q. Did he ever say I think you shouid do
this or did he ever make suggestions on how things ought
to be better?

A, Well, he made suggestions on personnel

matters, but he ...

Q. I'll get to that in just a minute.
A. 0. K.
Q. Did he ever make any suggestions about

changing the rules or anything like that?

A, No.

Q. Now, you said he made suggestions on
personnel. What were you talking about?

A. Well, he came to me one (1) time.
Well, actually, more than once, it was twice. Once was
with Ms. Tuckwiller and once was by myself. He had come
to me and told me that he thought one (1) of the employees

wasn’t doing a very good job and he thought that we should
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C. Wines - Direct Examination by Mr. Haley 205
get rid of them and replace them with someone else.
Q. Who was the employee he was

dissatisfied with?

A. He wasg dissatisfied with Mr. Andrews.

Q. Neal Andrews?

A. The superintendent, Neal Andrews, the
superintendent. |

Q. And what did he suggest doing with Mr.
Andrews?

A, He suggested getting rid of him and

replacing him with another person.

Q. Who did he want to replace him with?
A. Mr. Hazelwood.
Q. How did you respond to Mr. Williams'’

suggestion that you fire Mr. Andrews and replace him with
Mr. Hazelwood?

A. Well, when you have someone that'’'s
doing a good job and working as hard as Neal was, you
don’t, you don’t knock someone down. You know, they're
being successful. They’re doing a great service to their
organization.

He was a hard worker and he worked a lot to make
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C. Wines - Direct Examination by Mr. Haley 212
Exhibit #6.
MR. HALEY: #6, Your Honor?

THE COURT: Yes.

PLAINTIFF'’S EXHIBIT #6, the Giles County
Personnel Policy manual amended November 8, 1989, is
received and filed as a part of the Court record in this

case.

Q. I'd ask that you turn to thé very
first page, Mr. Wines. Under the Applicability of Rules
section ...

A, Yes, sir.

Q. Would you read us the first paragraph
slowly and clearly?

A. O. K. "The rules herein established
shall apply to appointed paid employees of the Board of
Supervisors of Giles County except for temporary or
unclassified employees as defined herein. These rules and
policies shall specifically not apply to elected
officials, members of citizen boards, committees,

commissions or authorities, nor to any other personnel
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C. Wines - Direct Examination by Mr. Haley 213
appointed to serve without monetary compensation."

Q. Were you an appointed éaid employee of
Giles County?

A, Yes, sir.

Q. 0. K. Were you a temporary or
unclassified employee?

A, No, eir.

Q. And were you, were you in any of those
categories that were specifically taken out of the policy
- elected officials, members of citizen boards,
committees, those kinds of things?

A, No, sir.

0. If you would, flip forward a couple of
pages to the page that’s numbered #1 in the right hand
corner. I direct your attention to Section 1-1 which is
entitled Establishment and Purpose of the Personnel Rules.

Could you read that first sentence slowly and
clearly for us?

A. 0. K. "The rules are adopted for the
purpose of establishing a uniform and equitable system of
personnel administration to govern the appointmeﬁt,'

classification, pay, work periods, leaves of absence,
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C. Wines - Direct Examination by Mr. Haley 214
discipline, separation and grievance procedures of the
employees of the Board of Supervigors of Giles County and
other county offices that agree to participate."

Q. Were you an employee of the Board of
Supervisors of Giles County?

A, Yes, sir.

Q. Did you understand that this policy
governed the appointment, classification, pay, work,
discipline and separation of employment?

A. Yes, sir.

Q. If you would, turn to Section 5-9 on
Page #8 in the right hand corner.

A, 0. K.

Q. Would you read the first sentence of
Section 5-9, Compensatory Time?

A. 0. K. "On occasions when emergencies
require irregular or unscheduled overtime work for
salaried employees, compensatory time may be allowed on
the basis of one and one-half (13%) hours time off earned
for one (1) hour of overtime worked."

Q. 0. K. Stop right there. Were you a

salaried employee?
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C. Wines - Direct Examination by Mr. Haley 215

A. Yes, sir.

Q. Would you, would you read the first
sentence of the next paragraph, beginning "Upon the
termination"?

A. "Upon the termination of employment,
the employee shall be paid for all accrued compensatory

time, compensatory leave at the rate of pay at the time of

termination."
Q. 0. K. You can stop there.
A, 0. K.
Q. When you left Giles County, did they

pay you the compensatory time that you had reported in

your time sheets?

A, No, sir.

Q. And you are a salaried employee?

A. Yes, sir.

Q. If you would, turn to Article VII, 7-1

on Page #11, I'm sorry, on Page #12. Under this personnel
policy, how much vacation time did you accrue?

A. Well, you can earn, one (1) to five
(5) years, you can earn one (1) work day per full moﬁth.

Q. 0. K. Would you read that first
% % ris
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C. Wines - Direct Examination by Mr. Haley 223
A. No, sir. Not at all.
Q. Mr. Wines, you can put that aside. At

the time when you left Castle Rock, were there more
members or fewer members than the time when you got there?

A, More members.

Q. Were the improvements which we’ve been
discussing about essentially complete?

A. Yes, sir.

Q. I want to ask you some questions now
about how you were fired.

Could you tell us, were you at work on the
afternoon of January 2nd, 1996?

A. Yes, sir.

Q. Tell the jury what happened while you
were at work.

A. January 2nd, I was at work working on
some paperwork or something and I received a phone call

and that phone call

Q. ' Who was the phone call from?’

A. The phone call was from Mr. Mullins.
Q. Mr. Butch Mullins? |

A. Mr. Butch Mullins. Yes, sir.
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C. Wines - Direct Examination by Mr. Haley 224

Q. What did he tell you?

a. Well, he, he told me I needed to come
to a meeting, a Board meeting that the new supervisors
were having, but what I couldn’t understand is why he was
calling me because I didn’t know who, I mean, I knew Mr.
Mullins, but I didn’t know why he was calling me.

Q. And what, what did he tell you to do?

A. He told, he told me that the
supervisors wanted me at a meeting and so I asked him, I
said do I need to give a report because at other Board
meetings I‘'d given reports and statements and progress
notes.

I said do I need to bring a report, do I heed to
bring statements, do I need to bring anything with me when
I come, you know, to, to give a presentation to the Board
and he said no, just come, just come to the meeting.

And it was late afternoon when I got the phone

call, about an hour before the meeting was to start.

Q. Just give me a moment, Mr. Wines.
A. I'm sorry.
Q. Mr. Wines, did you go to that meeting

that night?
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A Yes, sir.

Q Where was that meeting held?

A. In this, in this room.

Q. In this room?

A. Yes, sir.

Q. How many people were here?

A. Packed, I mean, I‘d say about the

eighth or ninth row back there. It was full.

Q. Tell us what happened.

A, Well, I came in. I wasn’t, I mean,
there was no direction. I just came in and sat down. The
meeting was proceeding. I listened.

There were some people given jobs or sworn in or
whatever and it progressed and there were some motions
made regarding employees, part-time employees, dismissal
of them and then there was a motion made.

Q. 0. K. What was the nature of the
motion?

A. The motion was raised by Mr. 'Jay
Williams and in that motion he stated that_he, his motion
was I move to advertise, well, his motion was I move.to

have Mr. Wines removed as manager of Castle Rock Golf and
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C. Wines - Direct Examination by Mr. Haley 226

Recreation effective immediately.

Q.

A.
Williams.

Q.
followed?

A,
discussion.

Q.

A.

seconded and

immediately.

was jobless.

Q.

Who seconded the motion?

There was another, Mr. Robert

0. K. Was there any discussion that

There was a vote. There was no

And what was the vote?

I guess when motions are made, they’re
then they’re voted upon and this was done

It was voted 5 to nothing and effective, I

And did the Board before they voted

discuss it at all, say anything?

A.

No. There was one (1) statement, one

(1) statement made by Mr. Williams and wham bam, it was

over.

Q.

0. K. Prior to beiﬁg, was that your

firing as far as you knew?

A.

Q.

As far as I knew.

0. K. Prior to being fired on January
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C. Wines - Direct Examination by Mr. Haley 227
2nd, 1996, did you receive any notice that it was proposed
that you would be fired?

A. None whatsoever. I mean, I came here
to give a report or do whatever they asked of me.

Q. Was any reason given to you as why you
had been fired?

A, None. 1 even sat back there and
waited to see if they were going to talk to me and tell me
what had just happened.

Q. And what was your reaction?

A. I was, I was sick to my stomach
because, first of all, I came to a meetiﬁg where I thought
there should be a presentation. They, in a public forum,
they humiliated me and told me I was fired with no reason

or explanation.

Q. Did you go to Castle Rock the next
day?

A. Yes, sir.

Q. And what, why did you go?

A. Well, I mean, first of all, I had

worked with a lot of people out there for a long time.

Well, it seemed like a long time. They were my employees
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C. Wines - Direct Examination by Mr. Haley 228
and I owed it to them to tell them what had happened.

I, you know, I had to go over there. I had to
straighten things up. You know, we were in the middle of
our quarter billing process. It was supposed to go out
that next day.

Those employees didn’t know what was coming.
They didn’t know that they were going to be jobless alsé.
All the part-time people were going to be gone and so I
had to go tell them that. I felt I owed them that just
because they had given me good service over the year.

I wanted to straighten it up. I wanted to make
sure that they knew that we were going to, that I was
leaving. I wanted to tell them that I was no longer
employed by the County, that they were going to have to be
responsible for stuff.

I couldn’t leave county business unattended to
without, you know, without going over there plus I had to
get my stuff out of my desk.

Q. While you were there, did Mr. Mullins
come in?

A. Yes. After I had talked to the |

employees, it was about an hour or so later or two (2)
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that he showed up. Yes, sir.

Q. 0. K. And did you know he was coming?

A, No. I didn’t have any idea he was
coming.

Q. Did you, did you talk to him?

A. After he, I was in the office. He

spoke to some of the employees and then he was outside ﬁy
door and was talking to Mrs. Lusk and I walked out there
and asked him if I could speak to him privately.

Q. What did you ask him?

A. I said Mr. Mullins, could I speak to
you and he said yes, he said I’'m kind of busy, but I‘ll
give you a cbuple of minutes and we went into my office
and we sat down and I said Mr. Mullins, I said I'm not
really sure what happened last night.

He went on to say that well, you understand that
you were dismissed last night at the meeting and I said
well, yes, sir, but, I said is there, can you offer me an
explanation of why I was dismissed. I mean, I had no clue
what had happened.

Q. 'When you asked him for an explanation

or a reason for why you had been fired, what did he tell
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C. Wines - Direct Examination by Mr. Haley 230
you?

A. Well, he, he went on to state that
things had happened in the County that weren’'t my fault.
He said there were personality, personality conflicts and
I just happened to be a casualty of poor judgments and

these personality conflicts within the County and

supervisors.
Q. Did, did he refer to the new building?
A. Oh, yeah. He, he referred to that and

the fact that we had spent a lot of money on that and that
the old Board, you know, chose to put that building up
there.

You know, it was out of my control, but because
they had spent money, that it was, that I was getting the
blame for it and that’s why I was a casualty of this
process.

Q. 0. K. Did you talk about grievances
with Mr. Mullins?

A, Yeah. Near the end. After we talked
and he told me the so-called reasons why, you know, I'm
not working any more, I, I Verbally communicated to ﬁim |

that I didn’t feel that was an acceptable reason and that
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C. Wines - Direct Examination by Mr. Haley 231
I would file, I would probably file a grievance in that
regard.

Q. What did he, what did he say when you
told him you were going to file a grievance?

A. He said that that was fine and that I
could do what I had to do, that that was an option
available to me and that I could go to his office and his
secretary and pick up a copy of that grievance, I mean,
the personnel policy which, you know, highlighted or
outlined the process of this procedure.

Q. So did he specifically direct you to

the personnel policy?

a. Oh, yes, sir. Yeah.

Q. Did you file a grievance?

A, Yes. I did.

Q. Mr. Wines, I‘ve handed you a document

which is dated January 10th, 1996. Is that your signature

on there?

A. Yes, sir.
Q. Is that the grievance you filed?
A. Yes, sir.
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C. Wines - Direct Examination by Mr. Haley 232
MR. HALEY: Your Honor, we ask that it
be admitted.
MR. GUYNN: No objection.
THE COURT: With no objection, it will
be Exhibit #6.
COURT REPORTER: #7.

THE COURT: Excuse me. #7.

PLAINTIFF’S EXHIBIT #7, the letter grievance
filed with Giles County on behalf of D. Chad Wines, dated
January 10, 1996, is received and filed as a part of the

Court record in this case.

Q. Who did you file this with?
A. Mr. Mullins.
Q. And would you read the first two (2)

paragraphs please?

A. "Dear Mr. Mullins: This is my written
notice in regards to the Giles County personnel policy.
In this letter, I am formally filing a written grievance
éoncerning my dismissal of an employee of the County of

Giles, Giles County.

* %* %
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C. Wines - Direct Examination by Mr. Haley 243

they’'re ready to come back.
THE JURY RETURNS TO THE COURTROOM

THE COURT: You may proceed with your

examination.

Q. Mr. Wines, with reference to the
January 18th letter, did you instruct your lawyer, me, to
send a letter complaining about the process and the

procedures and the absence of procedures that they

require?
A Yes, sir.
Q And did that letter actually get sent?
A. Yes, sir.
Q Did the County respond to the letter?
A Yes, sir.
Q. 0. K. Do you know when it was?
A. Right after it was received.’
Q. Mr. Wines, did you receive a copy of a

letter that was signed by Mr. Chidester, the County

Attorney, and Mr. Mullins, the County Administrator?
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C. Wines - Direct Examination by Mr. Haley 244

A, Yes, sir.
Q. What was the date of that letter?
A. January 19th, 1996.
MR. HALEY: Your Honor, we’d move that

it be admitted.

THE COURT: Any objections?

MR. GUYNN: No, sir.
Q. 0. K. If you would read to the jury

THE COURT: Excuse me. Let me number
it.

MR. HALEY: I’'m sorry.

THE COURT: It will be numbered
Exhibit #8.

MR. HALEY: I’'m sorry, Your Honor.

THE COURT: No problem.

MR. HALEY: Thank you.

PLAINTIFF‘’S EXHIBIT #8, a letter to Gregory J.
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C. Wines - Direct Examination by Mr. Haley 245
Haley regarding D. Chad Wines, dated January 19, 1996,
signed by Richard D. Chidester, Giles County Attorney, and
Roger C. Mullins, Interim County Administrator, is
received and filed as a part of the Court record in this

case.

Q. Could you read for the jury the firét
three (3) paragraphs?

A. 0. K. "Thank you for your letter of
January 18, 1996, regarding Mr. Wines. This matter was
brought to the attention of the Board of Supervisors at
their meeting last evening.

"At that meeting, the Giles County Board of
Supervisors voted to reinstate Mr. Wines with full pay and
benefits retroactive to January 2, 1996, the date of his
prior termination.

"The Board also voted to terminate Mr. Wines'’
employment with the County effective January 26, 1996, for
the following reasons." .

Q. And we’ll get to the other stuff in a
minute. If you would, go to the next page. N |

A. All right.
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C. Wines - Direct Examination by Mr. Haley 246

Q. If you would, read the second
paragraph on the next page.

A. "Mr. Wines may also avail himself of
the grievance procedure adopted as part of the Giles
County personnel policy if he so, if he so desires. I
believe that he had initiated a grievance due to his first
termination which we now deem moot since he had been |
reinstated with back pay and benefits."

Q. Pursuant to this letter, were you
allowed to return back to work?

A. No, sir.

Q. 0. K. Were you specifically
instructed not to return back to work?

A, Not to return to the premises.

Q. 0. K. Did you have your lawyer send a

response to that letter?

A. Yes, sir.

Q. And did that response happen January
25th?

A. Yes, sir.

Q. In that response, did you accept or

protest the process that the County was proposing?
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C. Wines - Direct Examination by Mr. Haley 247

A. I didn’t accept it. I protested it.

Q. What was the basis of your protest?
What did you tell the County in the letter from the lawyer
to the County’s lawyer?

A, Basically that what you’ve done was
unfair. You didn’t follow procedure and it was, it was
false accusations, I guess.

Q. Did you advise, did the letter to the
County specifically advise the County that it was your
belief that their actions were a sham and a pretext and

not meaningful?

A. Most definitely a sham. Yes.

Q. Was that specifically stated in the
letter? |

A. Yes, sir.

Q. Did you list for the County Admini-

strator’s benefit the achievements you’d accomplished
while at Castle Rock in that January 25th letter?

A. I believe I did.

Q. Did you, did you have a meeting with
the County Administrator on January 26th?

A. Yes, sir.
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Qo

A.

Who was at that meeting?

Well, who was there - when I arrived

for the meeting, I figured it would be me and my attorney,

which is you;

Mr. Mullins.

there also.

around.

table?

Qo

A.

the County Attorney, Mr. Chidester; and:

We were there, but there was another person

Who was there?

Mr. Jay Williams.

Do you know why he was there?
No. Not at all.

Did he participate?

He was there. I don't

Did he say anything?

Not that I recall. Not a word.
He just sat at the table ...

He just sat there and passed papers
0. K. Was he just sitting at the same
Yes, sir.

Describe that meeting to the jury.

Well, that meeting was supposed to be
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C. Wines - Direct Examination by Mr. Haley 249
an opportunity for me to explain why I felt things were
unfair and to answer their so-called charges. I was
afforded the opportunity. It was very, I guess, the
organization was kind of unsettling, but it allowed me to
answer the charges that they had presented for my reason
for my second dismissal after the fact of the first
dismissal.

Q. Did you address each and every
accusation that Mr. Mullins had made?

A, I address every one (1) - every, #1

through how many they piled up or whatever.

Q. Describe Mr. Mullins’ conduct. What
did he say?
A. He just kind of sat back, listened and

didn’t offer much.

Q. Did he ask any questions?
A. No.
Q. Did he indicate any additional

information was necessary?

A. _ No.
Q. Did he respond at all?
A, No. He, I, I answered the accusations
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C. Wines - Direct Examination by Mr. Haley 250
and it was really different. No. No response whatsoever.

Q. After that meeting on January 26th,
did he ever request any additional information from you?

A. Not to my knowledge.

Q. To your knowledge, did he do any
investigation at all?

A. No.

Q. I’'d like to talk about some of the
things that are in this accusation letter for a moment.

The first accusation is that you failed "to
follow the directive of the Board of Supervisors that
Castle Rock Recreation Area employees not be allowed to
work overtime or accumulate compensatory time for hours
worked in excess of forty (40) hours per week".

Is that an accurate accusation?

A. No. 1It’s very general because, as
we’ve, well, as has been discussed, I wasn’t ever, I never
received a directive that employees couldn’t work over
forty (40).

As has been stated, we’re a seasonal facility
and, as I stated, certain things arose, whether it be non-

emergency, emergency, course care involved that you had to
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C. Wines - Direct Examination by Mr. Haley 251
work extra to get the job done. There was just no way
around it. That’s part of a seasonal facility.

Q. Was your boss, the County
Administrator, aware that employees were earning
compensatory time?

A, Yes, sir.

Q. Were they were aware that they working
overtime hours?

A, Yes.

Q. And were the Board of Supervisors
aware of that?

A. Of course. Because they were, they
paid them. They knew.

Q. Have you ever been told you are not to
allow any accumulation of compensatory time?

A, No. Not at all.

Q. 0. K. Did you ever receive a policy
directive consistent with, with the accusation in
Paragraph #1?

A, No. .

Q. . 0. K. Did you tell Mr. Mullins éll

that?
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C. Wines - Direct Examination by Mr. Haley 252

A, Yes. Oh, yes. Yes. I told him that
there was no directive. Because of situations that the
employees worked and it was a non-deviated process.

Q. Were you ever warned that you had B
taken too long, I mean, that, were you ever warned that
too much compensation time was being accumulated and you
could be fired if you allowed it to continue?

A. No. Because, no, and whatever time
had been earned before me was reduced, but reduced in
necessity because when I got there, I had a handle on it.

Q. And #2 says "use of the County
telephone to make personal long distance telephone calls
without reimbursing the County for such calls". Could you
describe to the jury the procedure that was in place when
you arrived and was in place for the first year or so
while you were there?

A. When I got here, the County had a
policy of if you make calls, you check off your calls, you
pay for them. They give you.a list if you had other
things. It come from the bookkeeper, Mrs. Sarver, or
whatéver and I Qould pay her. I would Write, either check

or cash. I’'d pay that either to AT&T or the County or
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C. Wines - Direct Examination by Mr. Haley 253
give it to her for reimbursement.

Q. And where did phone bills come?

A. Originally, for the first close to
thirteen (13) months, they came to Castle Rock. Then they
just stopped coming and they weren’t there.

Q. During the thirteen (13) months the
phone bills came to Castle Rock, did you routinely check

off and pay for personal calls?

A. Yeah. Yes, sir.

Q. Did the procedure change?

A, Did the procedure change?

Q. Yes. Where the bills weren’t coming

A, Yes. Once the bills stopped coming.
Yes.

Q. How, how did it change?

A, Well, when the bills stopped coming,

you know, it, it just happened and there wasn’t no more
reimbursement. Weil, there was reimbursement for faxes,
but I don’t think there was anything else.

Q. 0. K. Did the bills continue to'come

to Castle Rock?
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had no idea where
Q.

calls?

» o ¥

Q.

Examination by Mr. Haley 254
No. The bills stopped coming and I
they were going.

Did you make some personal phone

Yes, sir.
0. K. Did you reimburse the County?
I offered to reimburse the County.

0. K. I mean, but during, during that

five (5) or six (6) months when the bills were going to

the County Administrator’s office ...

Oh, no, sir. No.

Did you reimburse the County?
No, sir.

Why not?

Basically I didn’t think about it

because when the bills came to me. I got, whether it

would be for course or personal, you know, or phone or

electric or whatever, I got to see it. Once I wasn’t

seeing them, I just never even thought about it.' It was

like an ovexrsight

Q.

And when you were told that we have,

you know, you used the, you did not reimburse some calls,
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C. Wines - Direct Examination by Mr. Haley 255
what was your response?

A. When, when they, when they told me
that, I told them that I would be more than happy to
reimburse the County for calls made.

Q. Did you not pay for phone calls out of
an intent to steal from the County or was it an oversight?

A. It was an oversight. I mean, I
wouldn’t have offered to pay for them if I wanted to get
by with it.

Q. Now, in your County duties, did you
use your own phone and your own car?

A. All, a great amount.> I used my own
phone. I used my own car. I did a lot of, I did live in
Blacksburg. I would go, a lot of stuff we had to pick up
from Christiansburg, Blacksburg.

Instead of getting in my car, coming over all
the way over to Giles, Pembroke, get there, come, go all
the way back to, you know, Christiansburg or Blacksburg
and waste an hour and a half to do all this traveling, I
would,go directly to the places I needed to get equipment
and then bring it from there with my own car back to.work.

Q. And look at #3, "failure to supervise,
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C. Wines - Direct Examination by Mr. Haley 256
failure to properly supervise the employees under his
control, specifically including ... one (1) or more
employees to be idle or engage in personal activities
during working hours".

When you read that, did you have any idea what
they were talking about?

A. I had no clue. I mean, it’s just a
broad general statement that’s just made.

Q. Did anyone ever explain to you this is
exactly, this is what we’re talking about here?

A, No. No one (1) gave me examples of
what they were talking about. No one (1) said that it was
happening. It wasn’'t happening, so I don’t know what

they’re talking about.

Q. Is that an accurate or inaccurate
charge?

A. Inaccurate.

Q. Were you aware of any idle time by,

spent by employees?
A. No, sir.
Q. Had you ever been warned or counseled

that you’re not doing a proper job of supervising
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C. Wines - Direct Examination by Mr. Haley 257
employees?

A. No, sir. It was never brought to my
attention.

Q. Look at #4. #4 says "tampering with
the Castle Rock computer system after his previous
termination which resulted in the County being locked out
in the computer system".

Is that accurate?

A. It’s inaccurate.

Q. Why is it inaccurate?

A, Well, tampering is not the proper
word.

Q. Tell the jury what happened.

A. Tampering is not the proper word.

When I found out I was dismissed, I was there with my
clerk, Ms. Lusk, and with me leaving, they needed to know
how to get into the computer and I wanted to remove my
passwords. There were four (4) levels, four (4)
passwords, separate passwords.

The computer was established by a company out
of, I mean, was brought to us by a company out of |

Blacksburg. That gentleman was aware of the passwords
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C. Wines - Direct Examination by Mr. Haley 258
because he installed it. I needed to take my passwords
out or they couldn’t get to it.

So I thought let me remove them .so whoever you
put in here, whoever is coming next can establish their
own passwords and have access. During the time that Pat
and I were back there trying to fix this or get it
corrected or remove them, we got locked out of the
computer.

We were unable to attain access to all levels.

Q. Were you locked out of the computer or
just one (1) level? '

A. One (1) level. The fourth level is
the one (1) we were locked out of and that was, that may
have been a good thing, I mean, it was unfortunate that we
got locked out, but the fourth level was established so
people who worked with that computer couldn’t go in and
change members fees, members amounts owed, things like
that. That was an administrative level.

We did get locked out. It was not personally,
we tried in angst to correct the problem and when we fOund
out we couldn’t, I instructed Ms. Lusk to Call Integrity

Enterprises which is the computer installer and tell them
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C. Wines - Direct Examination by Mr. Haley 259
what had happened and see if we couldn’t get it corrected
that moment.

Q. ' So even the day you left, you
instructed her what steps to take to fix the problem?

A. Right. Once we couldn’t correct it,
I, even before I left, I asked her to call that company
and tell them we had a problem.

Q. On January 26th, did you tell Mr.

Mullins that?

A, One hundred percent (100%). Yes, sir.
Q. Did he ask any questions?

A. Not at all.

Q. Did he question the accuracy of what

you said?

A. No, sir.

Q. #5. #5 says "inefficiency in the
management of Castle Rock Recreation Area which resulted
in a substantial reduction of the net revenues of the
facility as compared to previous years".

Had you ever been counseled or warned that there
was a problem with the financial performance at Castie

Rock before this moment?
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C. Wines - Direct Examination by Mr. Haley 260
A. No. Because I was carrying out my job

as directed by the Board of Supervisors.

Q. Was this an accurate statement?

A. Inaccurate.

Q. Why?

A. Well, inefficiency in the management -

no one (1) told me there was anything wrong and I
proceeded on at the will of the Board doing what they
requested. I did the job they asked me to do.

And substantial is very un-, an unfair word.
Substantial is not even accurate. Substantial reduction
of revenues.

Q. And, again, you receive no notice that
that was a problem beforehand.

A, None whatsoever. Right. The first
time I heard of all these things was when they came on
January 20, 19th.

Q. Was your termination effective again

on Janﬁary 26th?

A. The second time again. Yes, sir.
Q. 0. K. Did you file a grievance?
A, Yes, sir.
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C. Wines - Direct Examination by Mr. Haley 261

Q. And what was the date of that
grievance?

A. I'm not sure.

Q. Let me show you a letter. What was

the date you filed your grievance?

A. February 2nd, 1996.

Q. What was the relief you requested iﬁ
your grievance? It’s on the second page.

A, I asked to be reinstated with back pay
and full benefits.

Q. 0. K. And read the next sentence.

A. "Given the current status of this
matter, we would suggest that these issues be promptly
presented to a grievance panel."

Q. And did you specifically request to
allow a grievance panel to hear this matter?

A. I requested to have it proceed that
far.

Q. Are you sent in your grievance on
February 2nd, 1996, how did the County respond to your
grievance? |

A. I received another letter back and it
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C. Wines - Direct Examination by Mr. Haley 262
said that it wouldn’t, it wasn’t going to happen. The
process couldn’t be continued.

Q. I've handed you a document, Mr. Wines,
that is dated February 5th, 1996. Is that the document

you received?

A, Yes, sir.
Q. Who signed it?
A, Roger Mullins, County Administrator.

MR. HALEY: Your Honor, we’'d ask
admission.

THE COURT: Any objection?

MR. GUYNN: No objection.

THE COURT: Exhibit #9.

PLAINTIFF’S EXHIBIT #9, a letter to Gregory J.
Haley, regarding D. Chad Wines, dated February 5, 1996,
signed by Roger Mullins, County Administrator, is received

and filed as a part of the Court record in this case.

Q. After you received Plaintiff’s

Exhibit, could you read the first paragraph?
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C. Wines - Direct Examination by Mr. Haley 263

A. In a moment. "As County Administrator
for Giles County, I have determine that the grievance
which was filed by Mr. Wines through your letter of
February 2nd, 1996, not grievable because Mr. Wines is not
covered by tﬁe Giles County grievance procedure."

Q. O. K. Now, I would refer you back to
Plaintiff’s Exhibit #8 and if you would, turn to the
second page. I believe Mr. Mullins, he’s the person who

signed or whose letter this went out on behalf of.

A. Mr. Mullins and Mr. Chidester.

Q. 0. K. If you would, read the second
paragraph.

A, "Mr. Wines may also avail himself of

the grievance procedure adopted as part of the Giles
County personnel policy if he so, if he so desires."

Q. And that was done on January 18th,
January 19th, 1996. 1Is that correct?

A. Yes, sir.

Q. And on Fébruary 5th, 1996, slightly
over two (2) weeks later, he denied your grievance. Is
that.correct?

A. Yes, sir.
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Examination by Mr. Haley 264
Did you thereafter request a meeting
Supervisors?
Yes, sir.

Did the Board grant you that

No, sir.
Mr. Wines, I've handed you another

March Sth, 1996, signed by Mr. Chidester

with a carbon copy to Mr. Mullins.

Did you receive a copy of that letter?
A. Yes, sir.

MR. HALEY: And, Your Honor, we’d move
that it be admitted.

THE COURT: Any objection?

MR. GUYNN: No objection.

THE COURT: It will be received and
marked #10.

PLAINTIFF’S EXHIBIT #10, a letter to Gregory J.

Haley, regarding D. Chad Wines, dated March 5, 1996,

signed by Richard

D. Chidester, County Attorney, is
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C. Wines - Direct Examination by Mr. Haley 265
received and filed as a part of the Court record in this

case.

Q. Could you read the first paragraph for
the jury please?

A, "The Board of Supervisors has
indicated they see no useful purpose for any type of
evidentiary hearing before the Board regarding Mr. Wines’
termination as this.was already done before Mr. Mullins
prior to termination."

Q. At that point, after you had had a
meeting with Mr. Mullins and after he had ruled that your
grievance was non-grievable and after you had requested to
appear before the Board of Supervisors and they saw no
useful purpose in that, what was your reaction?

A. I couldn’'t believe it.

Q. I mean, how did, did that effect your
emotional state?

A, It did because, for all those months,
I did the job that the Board asked me. I worked hard. I
worked lots of hours and I, I did, you know, tried to

become a part of this community and then all of a sudden

¥ i %
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C. Wines - Direct Examination by Mr. Haley 272
many, many hours of overtime and on call time just so I
could make more money.

Q. So you’re making more money than you
did in Giles County but you're getting paid, you're
working overtime for that?

A. Oh, I'm working, I work, if a normal
year is two thousand (2,000) hours, I work thirty-three
percent (33%) more hours last, that last year just to make
a lot, to make more money. Thirty-three (33%) - that’s,
that’s basically six hundred (600) or seven hundred (700)

more hours in that year.

Q. And do you still work there today?
a. Yes, sir. I still work there.
Q. Did you file a Notice of Claim with

the County?

A. Yes, sir.

Q. When you, when you, Mr. Wines, I’'ve
handed you a document dated December 31, 1997, and it
continues for two (2) pages. What is the title of the
second page?

A, Notice of Claim.

Q. And on the last page of the document,
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C. Wines - Direct Examination by Mr. Haley 273
is that your signature?

A. Yes, sir.

Q. Did you instruct me to send this
document to the County?

A. Yes, sir.

MR. HALEY: Your Honor, we ask it be
moved as the next document.

THE COURT: Any objection?

MR. GUYNN: No, sir.

THE COURT: It will be received. It

will be Exhibit #11.

PLAINTIFF’S EXHIBIT #11, the Notice of Claim
filed by D. Chad Wines to the Board of Supervisors of
Giles County, Virginia, dated December 31, 1997, is
received and filed as a part of the Court record in this

case.

Q. In this Notice of Claim document, Mr.
Wines, did you request that the County pay you for lost

salary and lost benefits?
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C. Wines - Direct Examination by Mr. Haley 274

A, Yes, sir.
Q. And did you request that the County

pay your compensatory time?

A. Yes, sir.

Q. That you had accrued when you left?
A. Yes, sir.

Q. Did you ask the County pay you

vacation time that you had accrued when you left?
A. Yes, sir.
Q. How did the Board of Supervisors

respond to your, to your claim?

A, They, no, they denied that they owed
it to me.

Q. They denied it in its entirety?

A. Yes, sir.

Q. And did you ever get paid your

compensatory time?

A. No, sir.

Q. And did you ever get paid your
vacatiqn time?

A. Not until a minute before we started

this procedure.
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C. Wines - Direct Examination by Mr. Haley 275

Q. So today you have received a check
from the County for unpaid accrued vacation time?

A, Just vacation time.

Q. And was that vacation time part of
what you asked for in your Notice of Claim?

A. Yes, sir.

Q. Did the Board of Supervisors give you
any reason or explanation why they denied your claim in
its entirety?

A, No, sir.

MR. HALEY: Your Honor, may I display
this document to the jury?

THE COURT: Any objection to
displaying the document to the jury?

MR. GUYNN: None, sir.

THE COURT: All right. Yes, you may.

Q. Mr. Wines, have you calculated the
lost salary and benefits that you have suffered as a
result of these actions?

A, Yes, sir.
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C. Wines - Direct Examination by Mr. Haley 276
Q. Directing your attention to the
Paragraph #1 dealing with lost salary, what is the amount
claimed there for the period from January 27, 1996,
through January 26, 199772
A. Twenty-five thousand two hundred and

sixty-eight dollars (%$25,268.00).

Q. What does that number represent?

A. That was the rate of my pay for,
yearly pay.

Q. And is that consistent with what was

in Ms. Tuckwiller’s letter dated June, July 25, 1995?

A, July, sometime in July, yes, sir.

Q. Now, under Paragraph #1B, January 27
to January 5th, 1998, what’s that time-frame refer to?

A. That, that would be, that would be the
time after the second firing, the date, the day after that
to the following year’s salary, year’s pay.

Q. 0. K. 1Is it, but how come is it less
than the amount of above?

A. Because I had, through that
reinstatement for two and a half (2%), three (3) weeks,

they paid me some, a little bit of money.
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C. Wines - Direct Examination by Mr. Haley 277
0. K. But, I mean,
A. That’s a difference between a twelve
(12) month to eleven and a quarter (11%), something like
that.
Q. And why did you reduce, with respect
to the period from January of 1997 through January S5th,

1998, why did you reduce the time period?

A, Because ...
Q. What' happened on January 5th, 1998?
A, Oh, because I was employed. I'm

sorry. I took a new job.
Q. In Paragraph #2, I’'d ask that you
refer to, well, in Paragraph #2, under compensatory time,

it’s two hundred forty (240) hours?

A. Yes, sir.
Q. Where did you get that figure?
A, Well, that, that’s not the actual

figure, but that’s, through the personnel policy, that’s
all that’s allowed by their standard. I mean, it was
considerably higher than that, but they only allow you
that much per year. |

Q. What personnel policy?
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A. My, the, the Giles County personnel
policy.

Q. So it puts a cap at two forty (240)?

A. Yes, sir.

Q. And how do you, where did the twelve

dollars and sixty-three cents ($12.63) per hour come from?

A. That takes approximately, I guess, ﬁwo
thousand (2,000) hours and divides it into my, my yearly
pay and divides it up per hour earned.

Q. And the next line, wvacation time -
where did you get the hundred and fifty-two (152) hours?

A. The hundred and fifty-two (152) hours
comes from the one (1) day per month accrued multiplied by
eight (8) hour days multiplied by the twelve dollars and
sixty-three cents ($12.63) that I made.

Q. And what is the total there shown for
vacation time?

A. One thousand nine hundred nineteen
dollars and seventy-six cents ($1,919.76).'

Q. What is the gross amount of the
payment that you received from Giles County before taking

out taxes?
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C. Wines - Direct Examination by Mr. Haley 279

A, One thousand eight hundred forty-six
dollars and eighty cent ($1,846.80).

Q. And is your understand that this one
thousand eight hundred forty-six dollar ($1,846.00) check
is for vacation time?

A. I guess. Yes.

Q. So that amount would have to be taken

off of this amount?

A. Yes, sir.

Q. Since they’ve already paid that
amount?

A, Yes, sir.

Q. 0. K. Did you calculate these amounts

due, the hours based on what is in the Giles County
personnel policy?

A, Yes, sir.

Q. What is the total compensatory time

and vacation time you claim?

A. The total amount?
Q. Yeah.
A. The total amount is four thousand nine

hundred and fifty dollars and ninety-six cents
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C. Wines - Direct Examination by Mr. Haley 280
($4,950.96) .

Q. Do you, would you also ask the jury to
compensate you for your lost retirement pay?

A, Yes, sir.

Q. 0. K. What was the value of that lost
retirement pay?

A. The, the yearly fee that the County
paid for my retirement was two thousand two hundred and

six dollars and eighty-three cent ($2,206.83).

Q. Where did you get that figure?
A. That came from the County.
Q. And health insurance? Did the County

pay your health insurance?

A. Yes, sir.
Q. How much did they pay?
A. They paid two hundred and thirty-three

dollars ($233.00) per month.

Q. For how, and how long were you
unemployed?

A. Twenty-four (24) months.

Q. And so what’s that amount?

A. Five thousand five hundred and ninety-
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C. Wines - Direct Examination by Mr. Haley 281
two dollars and ($5,592.00+), five thousand five hundred
ninety-two dollars ($5,592.00).

Q. So if you include the lost salary for
your almost two (2) years unemployed while you were in
training - it comes to forty-eight thousand nine hundred
and fifty-six dollars ($48,956.00). Is that correct?

A. Yes, sir.

Q. And then if you include the
compensatory time and the vacation time, that’s an
additional four thousand nine hundred and fifty dollars
($4,950.00)?

A, Yes, sir.

Q. But that would have to be reduced by
one thousand eight hundred forty-six dollars ($1,846.00)
because now the County had agreed and has paid you for
vacation time pursuant to the personnel policy?

A. Yes, sir.

Q. And for retirement pay, you ask as
damages four thousand four hundred thirteen dollars
($4,413.00)?

A. ' Yes, sir.

Q. For a two (2) year period. And health
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C. Wines - Direct Examination by Mr. Haley 282
insurance, five thousand five hundred and ninety-two

dollars ($5,592.00), again for a two (2) year period?

A, Yes, sir.
Q. What’s the total amount?
A. Sixty-three thousand dollars

($663,000.00), nine hundred and thirteen ($913.00), well,
sixty-three thousand nine hundred and thirteen dollars énd
twenty-nine cents ($63,913.29) which would be minus the
eighteen hundred dollars ($1,800.00).

Q. Thank you, Mr. Wines. I have no

questions. Mr. Guynn will have some questions.

MR, HALEY: Your Honor, was this
admitted?

THE COURT: There was no request to
admit it.

MR, HALEY: Oh, I'm sorry. I would
ask that it be admitted as the next Plaintiff’'s
Exhibit.

THE COURT: Any objection to admission
of the itemization?

MR, GUYNN: No, sir.
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THE COURT: All right. Do you want to
reflect the change before you admit it or just
let the - the minus the eighteen ($1,800.00)?

MR. HALEY: Yeah. Which is going to
be the official copies? The ones you've got?

THE COURT: She marks the official one
(1).

MR. HALEY: I think that would be
helpful to the jury.

THE COURT: All right.

MR. HALEY: It’'s one thousand eight
hundred forty-six ($1,846.00).

COURT REPORTER: I wrote one eight
four six eighty ($1,846.80).

MR. HALEY: Yes. That’s correct.
Thank you.

THE COURT: All right. As amended, it

will be Exhibit #12.

PLAINTIFF'S EXHIBIT #12, the statement of lost

wages, benefits and damages for D. Chad Wines, is received

and filed as a part of the Court record in this case.
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CROSS EXAMINATION BY MR. GUYNN:

Q. Mr. Wines, with regard to Exhibit #12
there, did you do the math?

A. Yes, sir.

Q. And are you the one (1) that divided
your salary of twenty-five thousand two hundred and sixéy—
eight dollars ($25,268.00) by two thousand (2,000) hours?

A, Uh-huh.

MR. HALEY: You have to answer yes or

no, Chad.

A, Oh, I'm sorry. Yes. I'm sorry. Yes,

gsir. I apologize.

Q. What did you use to make that
calculation?
A. My twenty-five thousand two hundred

and sixty-eight dollar ($25,268.00) yearly pay.

Q. Did you use your brain or a
calculatoxr?
A, A calculator.
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C. Wines - Cross Examination by Mr. Guynn 285
Q. Would you do that again for me please?
A. Twenty-five two sixty-eight
($25,268.00) divided by two thousand (2,000), twelve
sixty-three four ($12.634).
Q. You said two thousand (2,000).
Shouldn‘t it be two thousand eighty (2,080)? Fifty-two
(52) weeks?
A. I just based it on two thousand

(2,000) hours, two thousand (2,000) hours.

Q. You were paid for fifty-two (52)
weeks?

A. I'm, I don’t know about that.

Q. You don’t?

A Huh-uh. No.

Q You didn’t get vacation pay?

A. Not until today.

Q You were entitled to it?

A Yes, sir.

Q. I mean, you sat here and made a big

deal out of it and now you're telling us you’‘re only going
to do it fifty (50) weeks instead of fifty-two (52)?

A. Yes. I guess. Say that again please.

o % P
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C. Wines - Re-Direct Examination by Mr. Haley 334

Q. 0. K. And so you were expected, how
many work weeks were you expected to work if you were an
employee for Giles County, if you took your full twelve
(12) days?

In a fifty-two (52) week yéar, how many work
weeks were you expected to work?

A. All of them.

Q. 0. K. But if you, a week, a year is
fifty-two (52) weeks. Correct?

A. Yes, sir.

Q. If you take twelve (12) days of
vacation, how many weeks have you worked? Are you working

fifty-two (52)7?

A. Fifty point two (50.2) maybe.
Q. So it’s not fifty-two (52)°?
A. It’s not. Right? Well, actually,

yeah, fifty point two (50.2).

Q. Was it your understanding that
pursuant to the Gilgs County personnel policy you would
receive payment for vacation time accrued and not used
when you left your employmeht?

A, Yes, sir.

* ¥ %
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PEARISBURG, VIRGINIA. SEPTEMBER 22, 1599. 9100 A.M.

343

(Court Reporter is sworn to take down and
transcribe the proceedings in this case faithfully and
accurately to the best of her ability and to be subject to

the control and discipline of the Court.)

IN THE COURTROOM -- IN OPEN COURT

THE COURT: All right, gentlemen.
Both parties ready to proceed?

MR. HALEY: Yes, sir, Your Honor. We
are.

THE COURT: I understand that we need
to put some things on the reccrd that we did out
of the presence of the Reporter. Would you like
to go ahead and, who wants to go first?

MR. HALEY: Jim, why don’‘t you?

MR. GUYNN: Fine. Your Honor,
yesterday, pre-trial, both at a conference we
had before the trial as well as yesterday

morning, I guess the conference was last week,
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344
we moved to exclude evidence regarding the
January 2nd action of the Boaxd on the grounds
that it was irrelevant given that Mr. Wines was
not deprived of any property pursuant to Holland
vs. Rimmer and that therefore that the procedure
that took place should be related to the January
26th termination because he was paid in full
through January 26th.

And we made the motion, the grounds
being that there is no due process violation of
the Defendant, deprivation of property and we
object to the Court’s ruling allcwing that
evidence in. I just wanted to make sure that
was on the record.

THE COURT: All right. Do you wish to
add anything on that point?

MR. HALEY: VYes, sir, Your Honor. We
think the Court’s ruling is correct. The
admigsion of that evidence is part and parcel of
the course of events in this case. It is
necessarxy for the jury to understand the nature

of the cause of action both on the breach of
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345
contract action and on the procedural due
process action.

The Board’'s abrupt and arbitrary
action on January 2nd, 1996, goes to pretext, it
goeg to sham, it goes to lack of cause, it goes
to lack of a meaningful opportunity to be heard
and it goes to the deprivation of both pre- |
termination and post-termination rights and in
the Holland vs. Rimmer case, the Court
emphasized that there were post-termination
grievance rights available which were granted to
the employee which resulted in his
reinstatement. In that factual context was what
the Court was ruling.

So therefore we think the Court’s
ruling was correct yesterday.

THE COURT: All right, gentlemen. At
the time I made the ruling, of course, I did

rely upon the pleadings that the Plaintiff was

" going to attempt to prove his case through the

pretextural hearing that was granted later and I

admitted that evidence with, with regard to that
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element and so I’'m going to adhere to that
ruling.

Anything else we need to put on the
record?

MR. HALEY: Yes, Your Honor. One (1)
matter, we’d like to proffer a piece of
evidence. May I approach?

THE COURT: Yes.

MR. HALEY: Your Honor, we would like
to, yesterday in pre-trial conference, we
discussed and the Court ruled that we would not
be permitted to admit as evidence in this trial
the change or amended Giles County personnel
policy dated March 1, 1996.

You will recall that these events took
place in January and February, 1996, and
effective March 1, 1996, Giles County changed
its personnel policy to address one (1) of the
specific issues in dispute and we think that is
a relevant fact and is admissible under
applicable Virginia law.

We would proffer the evidence through

% % o
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J. Williams - Deposition Excerpts Read 389

Q. Are you aware that Mr. Wines has made

a claim for unpaid compensation time in this lawsuit?

A, No, sir.
Q. Is that all news to you?
A. | Well, I knew he had a suit against us,

but T didn’t, I hadn’t read through the whole suit. We
leave it up to the County Administrator and our attornef.‘

Q. Do you know whether the County is,
strike that, in 1995, at the end of 1995 and the beginning
of 1996, did you have an understanding one (1) way or the
other as a supervisor about what procedures were required
to be followed with respect to terminating Mr. Wines?

A, I knew it had to be done by the

personnel policy, yes, sir.

Q. Were those procedures, in fact,
followed?

A. At first,

Q. How so? Could you .

A. . No, sir, they probably wasn’t. On the
second,

Q. Why weren’t they followed at the
beginning? |
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J. Williams - Deposition Excerpts Read 390

A. I guess we made a mistake.

Q. Why did you make a mistake?

MR. HALEY: Line 18.

THE CLERK: Line 18? I see 12 is "Why
did you make a mistake?" and then 13 is blank.

MR. HALEY: O. K.

THE CLERK: 14.

MR. HALEY: But 17 is "Why did you
make a mistake?"

THE CLERK: "Can you identify for us
any other employees ..."

MR. HALEY: No. No. Line 17.
Question: "What did you make a mistake?"

THE CLERK: O. K.
A, We just made a, I just made a mistake.

MR. HALEY: And that concludes the
reading, Your Honor.
THE COURT: Thank you.

MR. HALEY: Thank you, Mrs. Ratcliffe.
%* % r 3
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R. Mullins - Direct Examination by Mr. Haley 392
until it was announced at the first meeting in February of
'96.

Q. Wasn’t it January 27th, 1996?

A, No. I think it was formally announced
at the meeting, at the first meeting in February. I’'m not
sure, but I think that’s when it was.

Q. You may be right, but let me check.
Mr. Mullins, I'm going to hand you a piece of paper that
is an excerpt from the Board meeting dated January 27th,

1996. Do you see that?

A, Uh-huh.

Q. O. K. What is the action taken at the
bottom?

a. The Board voted unanimously to offer

the position of County Administrator to Roger C. Mullins
for an annual salary of thirty-seven two ($37,200.00).

Q. 0. K. Did you know that took place on
January 27th?

A, No. I thought it was the first
February meeting.

Q. So you didn’t even know about this?

A. Well, evidently I did. I was probably
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R. Mullins - Direct Examination by Mr. Haley 393
there, but I was under the mistaken impression that it was
on the, it was not a special meeting, but occurred at the
February meeting.

Q. 0. K. But you would now agree with me
that you receive a permanent appointment on January 27th?

A. I would. Yes.

Q. What did you do before you became
County Administrator?

A, I worked for the Virginia Leader.

Q. And when did you resign from the
Virginia Leader?

A, Effective at the end of December.

Q. And when you resigned from the
Virginia Leader, did you have another job?

a. I had been offered the position as
Interim County Administrator.

Q. So you resigned your permanent job at
the newspaper to take an interim position with the County?

A I did.

Q. And then your interim position was

made permanent on January 27th?

A, Yes.
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R. Mullins - Direct Examination by Mr. Haley

394

Q. And that was the day after you'had the

meeting with Mr. Wines and the day after Mr. Wines’

termination became effective. Is that correct?

A, Yes.

Q. His second termination?

A. Yes.

Q. Not his first. Now, in December,

1995, you attended various pre-meetings of the Board of
Supervisors. Is that correct?

A. Yes.

Q. And after one (1) of those meetings,
Jay Williams and Bobby Williams asked you to become the
Acting County Administrator. Is that correct?

A. After the meeting?

Q. Yes. After, you know, after one (1)
of the meetings.

A. Subsequent to the first meeting, it

may have been a couple of days later, but I was approached

by Mr. Williams, both Mr. Williams, in fact.
Q. 0. K. 8So Jay Williams came to talk
you and Bobby Williams came to talk to you?

A. As I recall, yes.
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R. Mullins - Direct Examination by Mr. Haley 395

Q. And when you decided to take the job,
you went to see Jay Williams and said yes, I'll take the
job. 1Is that correct?

A. I don’t recall going to see him. I-
might have, I might have run into him somewhere and told
him that, that I had decided that I would serve as Interim
County Administrator.

Q. Yeah. But Mr. Jay Williams was the
one (1) you went to to say yes, I will take the job?

A. I think he was the first one (1) that
I had discussed it with. Yes.

Q. Now, at these pre-meetings of the new
Board before they became the Board of Supervisors in
December, 1995, Chad Wines’ firing, the firing of Chad

Wines was never discussed, was it?

A. No.

Q. Never came up at all?

A, No.

Q. ‘And on January 2nd, 1996, the new

- Board of Supervisors attend their first organizational

meeting. Is that correct?

A. That’s correct.
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R. Mullins - Direct Examination by Mr. Haley 396
Q. And before that meeting, did you call

Mr. Wines and tell him to come?

A, I don't recall making a phone call.
No.

Q. But you could have?

A. Sure.

Q. Now, at that meeting, Mr. Jay Williams

made a motion - I move that we terminate Chad Wines
effective today. 1Is that correct?

A. Yes.

Q. Jay Williams, the man you had accepted
the job from? The man who had come to you about coming to
work for the County? Made the same motion?

a, Yes. Made the motion.

Q. And then Bobby Williams, the other man
who had come to you, said I second that motion.

A. Yes.

Q. Describe for the jury what discussion
the Board haﬁ on th;t motion.

A. No discussion. _

Q. And then they voted unanimously, 5—0,

to fire Mr. Wines?
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R. Mullins - Direct Examination by Mr. Haley 397

A Yes.

Q. And that surprised you?

A, Yes.

Q. And there was no recommendation from
you?

A. No.

Q. And you hadn’t looked at the personnel
policy?

a. I might have looked at the personnel

policy at some time prior, but not that I really recall.

Q. Now, there wasn’t any recommendation
from Ross Martin, the Acting County Administrator right up
until January 2nd, was there?

A, Not that I would be aware of.

Q. Did anyone ever talk to Ross Martin,
to your knowledge, about Mr. Wines’ performance?

A, Not to my knowledge. No.

Q. Now, at the time Mr. Wines was fired
on January 2nd, 1995, would you tell them, tell the Court
what notice did he have that he was about to be fired?

A. None that I was aware of.

Q. What explanation was given to him of
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R. Mullins - Direct Examination by Mr. Haley 398

the charges against him?

A. Prior to?

Q. On January 2nd, 1996.

A, None.

Q. . Was the evidence that was being used

to fire him explained to him in any way?

A. Not to my knowledge. No.

Q. Was he given a reason why he was
fired?

A. Not at the meeting, not that I was
aware of.

Q. Was he given an opportunity to have a

say, to contest the allegations that had been made against
which hadn’t been made against him?

A. As I recall, later on in the, later on
in the meeting, there was some discussion pertaining to
Castle Rock and, as I recall, Mr. Wines did, did make some
remarks.

Q. 0. K. But he had been fired by that
point, hadn’t he? The Board had already ...

' A. Yes. The action had taken place prior

to that discussion.
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R. Mullins - Direct Examination by Mr. Haley 399

Q. And the decision to fire Mr. Wines was
made on January 2nd, 1996, wasn’t it?

A. I can’‘t tell you when the decision was
made. The action of the Board took place at the January
2nd meeting.

Q. Do you remember, do you remember being
deposed on February 10th, 1999?

A. Yes.

Q. Were you answering the questions
truthfully and at the best of your ability at that time?

A, Yes. Which, which question are you
talking about?

Q. No. I mean, when you took your

deposition, when I took your deposition in February, 1999,

A, Yes.

Q. Were you answering the questions to
the best of your ability at that time?

A. .Yes.

Q. O. K. You see in Line 6 where I asked"
the question "Had the decision already been made

terminate"
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R. Mullins - Direct Examination by Mr. Haley 400
MR. GUYNN: Is there a Page Number?
MR. HALEY: Oh, I’'m sorry. Page 55.
I apologize.
MR. GUYNN: And Line what?

MR. HALEY: Line 6.

Q. "Had the decision already been made to
terminate him?" Could you read your answer?

A. "The decision, the decision was made
in an open meeting on January 2nd to the best of my
knowledge. That was when a decision was made by the Board
of Supervisors to terminate Mr. Wines’ employment."

Q. 0. K. Tell the jury what other option
other than firing Mr. Wines was ever considered by the
Board of Supervisors?

A. I'm not aware of any option.

Q. What investigation was done, to your
knowledge prior to January 2nd, 1996, when the decision

was made to fire him?

A, None.
Q. Did you review his personnel file?
A. I think I did sometime, sometime in
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R. Mullins - Direct Examination by Mr. Haley 401
the month of January. Yes.

Q. And there are compliments in that
personnel file, a lot of them, aren’t there?

A, I can’t recall that I specifically
remember any particular comments. I think there were a
couple of letters in there pertaining to .

Q. Go ahead.

A, Well, like I said, I just, there were
a couple of letters in there that might have been
complimentary. I think there were a couple of letters in
there - one (1) pertaining to, I think it was entered
vesterday as far as the golf course receipts or something
of that nature, some problems there and then the other one
(1) was pertaining to the complaint from the Lions Club.

Q. I understand, but there were
compliment letters in there, too, wasn’t there?

A. Yes. I recall there were a couple of
compliment letters.

Q. And the compliment letters
complimenting the County on an excellent facility, an
excellent golf course and cheerful employees?

A. Yes.
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R. Mullins - Direct Examination by Mr. Haley 402
Q. And prior to January 2nd, 1996, did
anybody look at his personnel file?
A. I, I wouldn’t know.
Q. Now, did you have any personal

knowledge of Mr. Wines’' performance on January 2nd, 19962

A. No.

Q. Did you know anything about it?

A. No.

Q. And there had been a financial loss at

Castle Rock. 1Is that correct? They had lost money the
prior year.

A. I think, yes, that was part of the
discussion, as I recall, during the campaign, that there
had been a loss at the golf course the previous year.

Q. And you understood that the loss had
been caused by the new building, didn’t you?

A, I would, I would assume that that
would have been my impression at that time. Yes.

Q. Now, on January 3rd, 1996, you went to
Castle Rock and ran into Mr. Mullins as he was, I mean,
Mr. Wines as he was getting his things and stuff. Is that

correct?

BLUE RIDGE COURT REPORTING, INC.
P. 0. BOX 251
GALAX, VIRGINIA 24333-0251
(540) 236-9426

170




LASER BOND FORMA @ PENGAD » 1.800-631-6983

O 8 a9 A R W N

N N BN R e ek et et bk el ek ek fed
[\ T U — T - D - - BN DY - N 7 | SR -GN VSRR S R A

R. Mullins - Direct Examination by Mr. Haley 403

A. Yes. I did.

Q. And he told you that he was right in
the middle of billing and that he had made arrangements to
get the billing finished. 1Is that correct?

A. Yes. I think he was working with Ms.
Lusk at that time.

Q. And he also talked with you afterwards
about the possibility that Castle Rock should examine
acquiring some additional property as a buffer to protect
it in the future, if the County could find the money to do
so?

A, Yes.

Q. Was he, in your mind, concerned about
Castle Rock at that moment, what was best for Castle Rock?
Did he express that to you?

A. Yes. That’s the feeling I got. Yes.

Q. And you heard Mr. Wines’ testimony
about what you told him and the discussion you had at that
meeting?

A, . Yes.

Q. That was substantially accurate?

Those were the things you did tell him?
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R. Mullins - Direct Examination by Mr. Haley 404

A, Correct.

Q. That he was, there was a personality
conflict, that he was a casualty of situations that he
hadn’t caused and that there were bad decisions made by
others?

A. I, I wouldn’'t characterize it as a
personality conflict. I said I think, in review of the
transcription of the, of a piece of evidence, I think I,
my statement was "we could call it".

Q. You said we can call it a personality
conflict?

A, Yeah. We can call it or we can call
it whatever we want to, I think was my statement.

Q. Now, at that meeting, you referred Mr.

Wines to the Giles County personnel policy?

A. Yes.

Q. And he told you he was going to file a
grievance?

A, He did.

Q. And you understood that?

A. 1 did.

Q.. And on January 10th, 1996, he did, in
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R. Mullins - Direct Examination by Mr. Haley 405
fact, file a grievance.

A. Is that a gquestion?

Q. Yes. I'm sorry. On January 10th,
1996, did he, in fact, file a grievance?

A, I received a letter, I‘m not sure of
the date, but it was some, I would think that January 10th
would be about right.

As I recall, the letter also asked for some,
some forms because the, if that’s the letter I’m thinking
about.

Q. I'll direct your attention to Plain-

tiff’s Exhibit #7. Is January 10th the right day?

A, Yes.

Q. And did he direct that grievance to
you?

A. Yes.

Q. And did he request reinstatement?

A, Yes.

Q. And did he tell you that the reasons

for dismissal for communicated to you verbally, by you
verbally to Mr. Wines does not fall within the realm of

the Giles County personnel policy.
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A. That statement is in the letter. Yes.
Q. On January 18th, the Board of

Supervisors met. Is that correct?

A, Yes.

Q. And they reinstated Mr. Wines?

A. Yes.

Q. And at that time they had received é

letter from me saying that the procedures had been unfair
and no cause existed. 1Is that correct?

A. I can’t be sure, but I believe, yes,
that they had received a letter from you as Mr. Wines’
attorney.

Q. Why was Mr. Wines reinstated on
January leth?

A. I think it was based on discussions
that were held in executive session and on the advice of
legal counsel.

Q. And if Mr. Wines can be fired at any

time for any reason by the County, why reinstate him?

MR. GUYNN: Objection, Your Honor.

He’'s asking a legal question now.
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THE COURT: Do you want to take it up
out of the ...
MR. HALEY: Let me rephrase the
question.

THE COURT: O. K.

Q. If Mr. Wines should be, if it’s the
County’s position today - and I don’t know if it is - that
he could be fired at any time for any reason, can you tell
us the factual basis for his reinstatement?

a. No. I can't.

Q. Now, on January 19th, 1996, you wrote
Mr. Wines a letter. 1Is that correct?

A. Yes.

Q. I'd ask the Court Reporter give you
Plaintiff’s Exhibit #8.

A. All right.

Q. Now, Plaintiff’s Exhibit #8 is a
letter that you are a signatory on dated January 19th,
1996. Is that correct?

A. That’s correct.

Q. Did you ultimately sign this letter
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Q. But on January 19th, 1996, the County
Attorney and you specifically wrote Mr. Wines a letter
telling him he could file a grievance.

A. Yes. We did.

Q. I assume that that letter was written
with care and thought?

A. Yes.

Q. Now, on January 19th, 1996, you
certainly thought Mr. Wines had the right to file a
grievance, didn’'t you?

A, I did.

Q. Now, I wrote you a letter, you and Mr.

Chidester a letter on January 25th. 1Is that correct?

A. I would assume that it is correct.

Q. 0. K. Would you like to see it?

A, Yes.

Q. Did you receive a copy of that letter

on January, 19967

A. January what?

Q. January 25th, 1996?

A. Yes.

Q.v 0. K. And in the second, on the
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R. Mullins - Direct Examination by Mr. Haley 411
second page at the top, did we advise the County that "we
consider the Board’s current action as a sham."?

A, You did.

Q. "The Board has already fired Mr. Wines

MR. GUYNN: Objection, Your Honor.
Now, we’re arguing with the witness.

MR. HALEY: I‘ll, I‘ll move on, Your

Honor.

THE COURT: All right. Sustain the
objection.
Q. And on Page 6 at the bottom, did we

again advise the County that we thought that the reasons

given were pretextural?

MR. GUYNN: Make the same objection.
THE COURT: Yes?

MR. GUYNN

.

You know, we need to
strike that.

MR. HALEY: Your Honor, we covered
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this matter yesterday without objection.

THE COURT: Well, if there’s no

objection, I don’t think that means he can’t

object today if it’s inappropriate. I sustain

the objection. Disregard the last two (2)

questions, members of the jury, and the answers.

Q.

Mr. Mullins, were you aware that Mr.

Wines was objecting to the process?

A.

Q.

Yes.

Did Mr. Wines provide you with a

letter which addressed each of the issues that you had

stated in your accusation lettex?

A.
Q.
Williams was
A,
Q.
A.
Q.

A,

Yes. I think he did.

At that January 26th meeting, Jay
there, wasn’t he?

Yes.

Did you invite him?

.No.

Did he have any role there?

I don‘t recall anything other than the

fact that, I think at the, the letter that was written
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R. Mullins - Direct Examination by Mr. Haley 413
subsequent to the Board meeting on the, on January 18th,
that it was decided that if Mr. Wines wanted to have a
meeting, we would be meeting on the 26th.

So the Board was aware, all of the members of -
the Board was aware of the fact that there would probably
be a meeting on January 26th.

Q. Did Mr. Williams have any role at that

meeting?
A, Not to my knowledge, no.
Q. Do you know why he was there?
A. No.
Q. Did he say anything?
A, Not that I recall.
Q. But he sat at the table quietly and

didn’t say a word, just sat there. Isn’t that correct?

A. That’s, I think you’re right. Yes,
sir.

Q. At that meeting, Mr. Wines, he told
you the facts of the accusations that had been made. Is
that accurate?

A. Mr. Wines made statements pertaining

to the reasons cited in the letter of January 19th for his
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R. Mullins - Direct Examination by Mr. Haley 414

dismissal.

Q. Did you ask any questions?

A, No. Not that I recall.

Q. Did you ask for any additional
information?

a. No.

Q. Did you ask for any documents to look
at?

A. No.

Q. After you had that meeting with Mr.

Wines, what follow-up investigation did you do?

A. No investigations.

Q. And did you ever talk about that
meeting with Mr. Jay Williams after he attended that
meeting?

a. Not that I recall.

Q. Now, Mr. Wines was terminated that
same day, effective that same day?

A. .Yes.

Q. And the next day, you got the
permanent appointment as County Administrator. Is that

correct?
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A. Yes.

Q. Now, one (1) of the accusations you
make in that January 19th letter is that Mr. Wines had
violated the compensatory time rule and, in fact, the
accusation says "“Failure to follow the directive of the
Board of Supervisors that Castle Rock Recreation employees
not be allowed to work overtime or accumulate compensatory
time for hours worked in excess of forty (40) hours a
week" .

Do you remember that accusation you made?

A, Yes.

Q. Do you have any idea whether Mr. Wines
was ever told do not allow employees to accumulate any
compensation time or work overtime?

a, I, I seem to recall that Mr. Williams,
Jay Williams had ...

Q. 0. K. I would ask you what, what you

know.

MR. GUYNN: I’'m sorry. I thought the
question was does he have any idea.

MR. HALEY: Let me rephrase the
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R. Mullins - Direct Examination by Mr. Haley 416

question.

Q. Do you know whether Mr. Wines violated
a, do you know whether Mr. Wines had been issued a
directive that no compensation, no compensation time or
overtime would be allowed?

A, I had been told that the previous
Board had instructed the County Administrator to issue
such a directive.

Q. Do you know whether one (1) was ever

issued or not?

A, No. I do not.
Q. Did you make any effort to find out?
A, As I recall, I did - at some point

later on, I did discover that there were a couple of
letters written by the previous County Administrator

pertaining to compensation or comp time.

Q. And did Mr. Wines violate those
poiicies?

A, As stated in those two (2) letters?

Q. No. As stated in your letter - that

there be no compensatory time at all?
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A. I have to assume that he did.
Q. on what facts do you base that?
A, On the fact that on the morning of

January 3rd when I arrived at, at Castle Rock, I was
informed that Mr. Andrews was on vacation and would not be
there that entire month.

Q. Do you, does Mr. Andrews still
accumulate compensatory time today?

A, He does.

Q. And does he accumulate substantial
compensatory time today?

A, He better not be.

Q. Is compensatory time necessary given
the seasonal work that is done at Castle Rock and the
number of employees that are available?

A. There is some comp time generated
there. 1It’s, I would view it in compliance with our
current personnel policy.

Q. .And isn’t there a whole, an additional
full-time course employee now that wasn’t there when Mr.
Wines was there?

A, Yes.
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Q. 0. K. So there’s a whole other
person?

A. There is.

Q. What efforts, do you have any

knowledge about any efforts by Mr. Wines to manage the
comp time in cooperation with the County Administrator?

A, I would not have any knowledge of
that.

Q. Now, on, did you know whether the
compensation time that Mr. Andrews accumulated while
working for Mr. Wines, do you know whether that was
necessary or not?

A, There would be no way of making that
determination on my behalf.

Q. So you could not make that kind of
determination whether it was necessary, given the staffing

and the seasonal nature of the work?

A. No.

Q. Did you make any effort to find out at
the time?

A. No. I didn’t.

Q. | Had Mr. Wines received any notice that
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R. Mullins - Direct Examination by Mr. Haley 419
Mr. Andrews or anyone else was receiving too much
compensation time? Had he been warned or counseled you'’ve
got to work on this better?

A, As I recall, in previous Board
meetings that I had attended, going back over ...

Q. 0. K. To your knowledge, Mr. Mullins,
did anyone ever tell Mr. Wines you need to change the wéy,
what’s happening with compensation time out there?

A. My personal knowledge, no, sir.

Q. Now, there’s an allegation in there
that Mr. Wines did not properly supervise the employees.
Do you have any personal knowledge about this issue?

A. No personal knowledge.

Q. Do you know whether Mr. Wines received
any warnings or counseling about you’ve got to do a better
job of supervising employees?

A. No.

Q. Did you see any reason to ask Mr.

Wines about that when he met with you on January ‘26th?

A. No.
Q. Did you ever talk to Ross Martin?
A, No.
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Q. Did you ever talk to Janet Tuckwiller?
A. No.
Q. Now, there’s an allegation in there

that Mr. Wines tampered with the computer. You know that
there was one (1) level of the computer that was locked
out. You-know that much?

A. Yes.

Q. 0. K. Do you know whether that
happened on purpose or by accident?

a. I have no idea.

Q. 0. K. Do you know whether it was an
inherent flaw in the software or was it something that Mr.
Wines did?

| A. Again, I have no, no knowledge.

Q. Do you, the allegation, the accusation
you’ve stated in here that Mr. Wines tampered with the
computer system, do you know whether that’s true or not?

A. There was a problem with the computer
syséem.

Q. Do you have any, do you have any way
of knowing whether, what caused that problem?

A, It happened when Mr. Wines and I think
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R. Mullins - Direct Examination by Mr. Haley 421
Ms. Lusk were working on the computer.

Q. Do you, now, the allegation you made
was that Mr. Wines had tampered with the computer system.
Is that correct?

A. | Yes.

Q. Do you have any, do you know whether,
in fact, do you know whether, in fact, he did tamper with
it?

A, As I stated earlier, I think the, the
only knowledge I had was that he was working on the
computer with Ms. Lusk and at some point they were locked
out.

Q. 0. K. But you don’t have any idea
whether that happened, whether it was something that was
done as a result of tampering or whether it was an
accident, do you?

A, Based on what was stated in the
letter, I think I must have thought that it was likely the
result of tampering. '

Q. Now, when you wrote the letter on
January 19th, is that what you’re saying, you thought it

was tampering?
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A. Otherwise, I don’'t think it would have

been stated in the letter that way.
Q. 0. K. Now, Mr. Wines told you what
happened on January 26th, didn’t he?

A. Yes. He did.

Q. And after that meeting, do you have

any reason to think that anything Mr. Wines didn’t tell

you wasn’t true?

A. Oh, I think subsequent to that, I did

discuss it with Ms. Lusk and she said she would
characterize it as accidental or as on purpose or
anything, it just happened.

Q. So you don’t know whether that
accusation that there was tampering, you don’t know
whether that was true or not, do you?

A. Based on the discussion later on,
that’s exactly right.

Q. So you found out later that the
accusation you made.on January 19th, you didn’t know
whether it was true or not based on later discussion?

A, Say that again please.

Q. Based on later discussion, the
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tampering allegation, you don’t know whether that’s true
or not?

A. Yes.

Q. Now, there is an allegation in there
that there has been "inefficiency in the management ...
result[ing] in a substantial reduction of the net revenues

as compared to previous years'. |

Did you do any financial figuring to reach that
accusation? Did you write down any analysis or anything?

A. 1 probably did some calculations based
on some profit and loss statements that had been generated
by the previous County Administrator which showed a
reduction in revenue.

Q. Did you take into account the capital
improvements in doing that?

A, ‘Capital improvements and reduction in
revenue, I'm, that doesn’t, capital improvements don’t
impact on revenue.

Q. And these documents that you' created,
you didn’t save them. They’'re gone. Right?

A. Yes. They were work papers.

Q. You threw them away?
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A. I did not save them.

So you threw them away?

A. Yes.

Q. Now, with respect to the phone calls
issue, how many phone calls were there?

A, I couldn’t give you a number.

Q. 0. K. 1In your deposition, you told me
it was a few.

A. I think based on the number of calls
that were recorded in the, in the phone logs, that I would
characterize the personal calls as being a few. Yes.

Q. 0. K. And they were written in the
phone logs?

A. The ones that I had determined were
most likely personal calls. They weren't written as
personal calls. These were based on my review of some
numbers that he had paid for earlier.

Q. And there had been a prior practice
where he had reimbu;sed?

A, Yes. That’s what I was told.

Q. And when he found out that, and then

the phone bills stopped coming to Castle Rock. Isn’t that
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true?

A. That’s what I’ve been told. Yes.

Q. And Mr. Wines, when he was advised of
it, he certainly said I'll, you know, I’1ll be happy to
pay.

A. Yes. He did say that.

Q. And he also told you that he uses his
personal car all the time for County business and that he
made long distance phone calls from home and never sought
reimbursement. Didn’t he tell you that?

A. Yes.

Q. Now, and you knew that certain members
of the Board of Supervisors right up until January 2nd,
1996, had cell phones that were handled through the
County. Didn’t you know that?

A, When, when in January would I have
known that? I guess that‘s my ..

Q. Right up until January, 1996. They
turned in all the cgll phones on January 2nd, 1996, didn’t
they?

A. Yes.

Q. 0. K. But up until then, some of the
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supervisors had cell phones?

A, Yes.

Q. Did you ever make any effort to
determine whether the supervisors had reimbursed for all
their personal calls?

A, No.

Q. Did you make any effort to find out

whether Mr. Wines was doing a good job or not?

A. No.

Q. Are you aware of anything good that he
ever dig?

A, No.

Q. On that letter dated January 25th,

1996, wasn’t there a long list of accomplishments and

achievements?
A. Yes.
Q. Did you make any effort to follow-up

and see whether he’s done a good job and had some
accomplishments and'achievements?'

A, No.

'Q. Was any action with respect to Mr.

Wines ever considered other than firing him? Counseling,

& % %
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A. He filed a grievance.
Q. And on February 5th, you sent him a

letter that, saying your grievance is not grievable and
will not be heard.

A. We did send that letter. Yes.

Q. And that is inconsistent with what you
wrote him on January 19th, isn’t it?

A. Yes. It would be.

Q. And it was inconsistent with your
discussion with him on January 3rd?

A. Yes.

And if he had gotten that grievance

rights, he would have had a right to have an impartial

panel hear his grievance. Is that correct?

MR. GUYNN: Objection. That’s
speculative as well as argumentative.
MR. HALEY: Your Honor, I mean, on the

basis of the objection ...

Q. What happens if an employee files a

grievance and it goes through the management steps, what'’'s

BLUE RIDGE COURT REPORTING, INC.
P. O. BOX 251
GALAX, VIRGINIA 24333-0251
(540) 236-9426

193




LASER BOND FORMA @ PENGAD « 1-800-631-6989

W 00 NN A AW NN =

N N N s el jed el pd e e
BN = O v X g M R WD =D

R. Mullins - Direct Examination by Mr. Haley 429
the next, what’s the last step?

A. There is a process that it goes
through and I think the last step is, is a grievance board
or a grievance panel.

Q. At a grievance panel. And one (1)
member is selected by the County, one (1) member is
selected by the employee and those two (2) select a third
member?

A. I would have to review the, the
procedure, but that sounds correct.

Q. And the, and that process is what Mr.
Wines would have been entitled to if you had let him have
the grievance. 1Is that correct?

A. Yes.

Q. And after you had denied his

grievance, there was no further process available to Mr.

Wines, was there?

A. Not to my knowledge.

Q. But Mr. Wines asked for an opportunity
to appear before the Board of Supervisors anyway, didn’t
he?

A. Yes. He did.
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Q. And the Board of Supervisors said no?
A. The Board said no.
Q. In fact, at the meeting, they said it

would be a waste of time, didn’t they?

A, I can’'t say that I recall that
specifically. No.

Q. I'm going to hand you a copy of the.
Board minutes. Did Mr. Chidester tell the Board that he
understood it was a waste of time to have Mr. Wines appear
before the Board?

A. Yes.

Q. Now, I’'m going to ask you some

questions about the personnel policy.

MR. HALEY: If you could, give him
Plaintiff’s #6 please.

COURT REPORTER: Yes, sir.

Q. Could you turn to the first page?
Under Section 1-2, there’s a list that says "The rules
herein established shall apply to appointed paid employees

of ... Giles County". You see that?
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R. Mullins - Direct Examination by Mr. Haley 431

A, Yes.
Q. Does, did Mr. Wines fit that category?
i, Yes.
Q. Now, there’s a long list of people who

are excepted here, that it does not apply to. 1Is Mr.
Wines within any of those exceptions?

A, I don’'t see it.

Q. Look at 1-1. I’'m sorry. Strike that.
I apologize. Now, Mr. Mullins, you’re the chief personnel
officer?

A. Yes.

Q. Of Giles County. And you’'re
responsible for administering the grievance procedure. 1Is
that correct?

A. Yes.

Q. And you understood that Section 8-5
dealing with discharges, you understood that that applied
to Mr. Wines, did you not?

A, When I, when I met with him on January
3rd or when I went to the golf course on January 3rd, I
ran into Mr. Wines.

Q. Mr. Mullins, answer my question
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R. Mullins - Direct Examination by Mr. Haley 432

please. You understood ..

MR. GUYNN: Your Honor, I think he’s
trying to.
THE COURT: Well, go ahead and repeat

your question.

Q. You would agree that Section 8-5
applies to department heads, would you not?

A, Yes. The department head is mentioned
in 8-5, so it would apply to them.

Q. 0. K. And it was your understanding
that under the personnel policy that Mr. Wines could be
fired only for cause?

A, That was my original interpretation of
the personnel policy.

Q. Now, in this case, for the reasons Mr.
Wines was fired, did he receive warnings?

A. _No.

Q. Was he, prior to January 2nd, 1996,
did he get any notice he was about to be fired?

A. Not to my knowledge.
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R. Mullins - Direct Examination by Mr. Haley 433
Q. Did you explain the evidence
supporting the County’s decision to Mr. Wines?
A. No. I think I told him that I

couldn’t explain it to him.

Q. . Did you make a just cause
determination?
A. I believe that I would have considered

what was listed in the January 19th letter as just cause
basis. Yes.

Q. Did you ever make a just cause
determination with respect to Mr. Wines?

A. Based on discussion with the County
Attorney, I would say yes, I did.

Q. Do you remember if you, would you look

at Page 45 of your deposition?

A. 0. K.

Q. And I asked you "Who made the
determination" - on Line 16, "Who made the determination
that just cause existed?" - and you answered "I can’t

answer that. I guess, in my mind, it was, I considered
the information that I had received from ..."

Question: "Did you make the determination?"

3 * %
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R. Mullins - Direct Examination by Mr. Haley 437
vacation time that Mr. Wines sought, check to see if they
were accurate?

A. The only, the only time that that
would have been done, to my knowledge, would have been -
with his pay in January of ’96.

Q. And he wasn’t paid the vacation time
he was due in January of ‘96, was he?

A. I, based on information that was
discovered on Monday, you'’'re correct.

Q. 0. K. And that information that was
discovered on Monday, was it unavailable to the Board of
Supervisors in January of 1996?

A. Well, it was available, but I don't
recall that it was ever discussed or used. I would not
have, would not have been aware of it.

Q. Isn’t it normal County practice to pay
employees vacation time when they leave?

A. Yes. It is.

Q. 0. K. And they didn’t, the County did
not do that for Mr. Wines, did it?

A, No. .

Q. And, in fact, he filed a formal Notice
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R. Mullins - Direct Examination by Mr. Haley 438
of Claim with the Board of Supervisors saying please pay

me my vacation time in 1997.

A, Could I review that document please?
Q. Sure. it’s Exhibit, Plaintiff’'s #11.
A. Did that Notice of Claim include a

request for vacation time?

A, The Notice of Claim in Paragraph #3
talks about compensatory, vacation and sick leave.

Q. 0. K. And did Mr. Wines in the cover
letter offer to provide any additional information you
needed?

A. Yes.

Q. And was the information that you
discovered on Monday not available to the County in 1997
or 19987

A. Again, it was available, but I‘m not,
I'm not sure what you’re asking.

Q. The County paid his vacation time
yesterday, some of it. Is that correct?

A. The County'paid him, based on the
information that Ms. Sarver found on Monday, there was a

document that showed that, it was dated in 19-, in October

x %* *®
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R. Mullins - Re-Direct Examination by Mr. Haley 458
was he?

a. No. He was not.

Q. And that was money the County owed

him, wasn’t it?

A. Yes. It was.

Q. Now, when you paid the vacation time,
you didn’t include any interest or anything, did you? |

Aa. No.

Q. 0. K. And so he should have had that
money, you would agree with us today, that he should have

had that money back in January, 19962

a. Yes.
Q. And the County kept that money?
A. The County didn’t pay him, so, yes,

the County kept the money.

Q. And they didn’t pay him any comp time
either?

A, No. There was no comp time listed on
the statement nor on the information that we discovered on
Monday.

Q. 0. K. And the information you

discovered on Monday, you said it was in storage. It
* * w
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THE JURY RETIRES TO THE JURY ROOM, OUT OF HEARING OF ANY

MATTERS HELD IN THE COURTROOM

THE COURT: You may proceed.

MR. GUYNN: Thank you, Your Honor. At
this time, Your Honor, the Defendant moves to
strike the Plaintiff’s evidence and have a
judgment entered in favor of the Defendants and
the grounds for that are submitted within the
trial memorandum which we had provided the Court
yesterday.

It is my understanding from the Court
yesterday that your preference in handling this
would be to rely on the trial memorandum to, you
know, you said you were going to take it under
advisement.

I'm hoping on hope that perhaps a good
night’s sleep changed that attitude. However,
what I dovneéd is to preserve that I did make a
motion here, that the grounds for the motion are
contained in that trial memorandum and basically

that he did not have a property interest and
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Mr. Guynn - Motion to Strike 464

even if he ‘did, that just cause exists and that
the supervisors believed that at the time they
were doing it and therefore they would be
immune.

So there are, those would be the
grounds for it, as well as anything else that is
stated in here and I understand that the Courﬁ
is going to want this filed and that it will be
a part of the record.

THE COURT: All right.

MR. HALEY: And, Your Honor, we would
also, consistent with the Court’s comments
yesterday evening, we would also rely on our
memorandum.

We filed two (2) different memorandums
- one (1) dealing with the just cause issue, one
(1) dealing with procedural due process issue
and we would rely on our arguments stated in
those memos and we would be delighted to answer
any questions the Court may have.

THE COURT: Gentlemen, I don’‘t know

that further questioning will help me a whole
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465
lot. I am going to take it under advisement. I
feel like I need more time to study it.

I have no prior experience with this
type of claim and I can address it better when
I've got more time to think about it. So I'm
going to take it under advisement and we’ll
proceed with the rest of the evidence.

MR. HALEY: Your Honor, at the, you
know, after the decision, there are some points
in the trial, in the Defendants’ memorandum
which are not addressed in our memorandum and we
think they can be easily disposed of and we may
reserve the opportunity post-trial to address
those issues if you may.

THE COURT: Yes. That will be fine.
I'l]l give you some time to either respond, you
know, later verbally or with a written
memorandum which we can put in time constraints
and responses.

MR. HALEY: Thank you, Your Honor.

THE COURT: O. K.?

MR. GUYNN: Yes, sir.
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466
THE COURT: O. K. Then are you ready
to go forward with your evidence?
MR. GUYNN: Yes.

THE COURT: Let’s call the jury.

THE JURY RETURNS TO THE COURTROOM

THE COURT: All right. Everyone else
may be seated. The jury has returned. Call
your first witness.

MR. GUYNN: Kim Sarver.

de Y o o g & & e g & de g o % % O ok ok de de de ke e de e de e e de ke

KIM SARVER, first being duly sworn to tell the
truth, the whole truth and nothing but the truth, was

examined and testified as follows:

DIRECT EXAMINATION BY MR. GUYNN:

Q. Please state your name.

A. Kim Sarver.

* w %*
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K. Sarver - Direct Examination by Mr. Guynn 473
A. Nothing.
Q. And even Janet Tuckwiller?
A. Nothing.
Q. Now, there are other people that had-

zeros. What does that mean?

A. They would have used their comp, if
they had comp time, they would have used it up by the time
I did this report.

Q. Do you know why in January of 1996
when Mr. Wines’ employment ended that there was not a
payment made for his vacation time?

A. No. I would do the normal payroll
check and if anything extra was to be done, it would have
to be approved and given to me.

Q. Were you aware at that time of the
dispute that was going on between Mr. Wines and the
County?

A, Yes.

Q. Do you know where these documents,
that is, Exhibit #7, were ordinarily kept?

A. Well, probably, it would have been in

a file cabinet until probably the end of the year and then

* e ofe
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K. Sarver - Cross Examination by Mr. Haley 484

that notebook?

A.
Q.
documents to
compensatory
A,

Q.

Yes.

And you could have used those
determine how much vacation time or
time was due Mr. Wines, couldn’t you?

Yes.

And that’s what you normally do when

somebody leaves?

A.

Q.

Yes.

And you, you were aware - I assume

everybody was aware of the dispute Mr. Wines was having

with the Board of Supervisors at that point?

a.

Q.
handled like

A.

Q.
he?

a.

Q.

a time - and

Yes.

And Mr. Wines’ termination pay was not
everybody else’s, was it?

I don’'t remember.

He didn't get his vacation pay, did

If, I guess not.
Now, you also testified that there was

I assume it was an extended period of time,

over a year - when the phone bills would go to Castle Rock
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497
tell the truth, the whole truth and nothing but the truth,

was examined and testified as follows:

DIRECT EXAMINATION BY MR. GUYNN:

Q. Please state your name.

A, Larry Jay Williams.

Q. Where do you live, Mr. Williams?

A, I live in Pembroke or in the Hoges -

Chapel community east of Pembroke.
Q. And are you a member of the Board of

Supervisors here of Giles County?

A. Yes, sir. I am.
Q. How long have you been a member?
A. This is my second term. I guess it

will be my eighth year.

Q. And you were re-elected in November of
1595. 1Is that correct?

A. Yes, sir. Correct.

Q. And you plan on running again this
year, I guess?

A. Yes, sir.
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J. Williams - Direct Examination by Mr. Guynn 498
Q. O. K. In the course of your tenure at
the Board of Supervisors, has the County always operated

the Castle Rock recreational facility?

A. Yes, sir. Uh-huh.

Q. . During that eight (8) years?

A. Yes, sir. Correct.

Q. And what’s been the history of the

managers at Castle Rock during your tenure? Who was there

when you first got here?

A. Dave Hazelwood.

Q. And was there a change?

A. Yes, sir.

Q. Who was the change from and to?
A. Well, Mr. Hazelwood left and Mr.

Martin, he interim managed the course for a while, Mr.
Ross Martin, and then Mr. Wines and then back to Mr.
Hazelwood.

Q. All right. ©Now, how, how did it come
to be that Mr. Wines was hired for that position?

A. Well, Mr. Hazelwood had left and the
Board advertised to fill that position in the local

newspapers.
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J. Williams - Cross Examination by Mr. Haley 534
went to work, I think that was, that was the, no, it was
actually his. I think the pro shop and stuff was his at

one (1) time. That was before my time. I can’t really

Q. . Now, after Mr. Hazelwood started again
in 1996, the Board of Supervisors approved a full-time
position, an additional full-time position for course
work, work on the golf course. 1Is that correct?

A. Another position? Yeah. I think we,
they decided to go to, instead of having so many part-time
ones, they, and going and coming and all, they decided to
go to two (2), two (2) full-times or we did. Yes, sir.
That’s corxrrect, I think. Uh-huh.

Q. Now, it was your idea to hire Mr.
Mullins as Acting County Administrator, was it not?

A. Yes, sir. It was, probably from the
start.

Q. And you went to talk to him? You
asked him tohfill the job?

A. Would he consider it, yes, sir. I
didn’t make any promise.

Q. And then when he accepted it, he came
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J. Williams - Cross Examination by Mr. Haley 535
back and accepted it to you?

A. He told me that, yes, sir.

Q. And you testified in response to Mr.
Guynn’s questions that the only reason that Mr. Wines was
reinstated was because the attorney recommended it?

A, As far as myself, yes, sir. That’s,
the attorney recommended we reinstate him.

Q. Now, you attended the January 26th

meeting with Mr. Mullins?

A. Yes, sir. I did.

Q. No one (1) invited you there, did
they?

A. After, after I got to thinking about

it, I think they did. Yes, sir. I think Mr. Chidester
asked me, I may should be there. The day you asked me
that, you get me, I just, like I said, this stuff’s been
three (3) or four (4) years ago and it’s hard to, but
after some thought and as a matter of fact, I even asked
Mr. Chidester yesterday and he said yeah, he thought that
he had maybe, just wanted me to be there. I had a
knowledge of the accusations that had went on over there.

Q. | And the next day Mr. Mullins got
* 0k %
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OFF THE RECORD FOR THE PREPARATION OF THE COURT'S

INSTRUCTIONS

hhkhkhhkhkdhhhhhhdhdhhbhhhhhhdddhdd

IN THE COURTROOM -- IN OPEN COURT
THE JURY RETURNS TO THE COURTROOM

THE COURT: All right. You may be
seated. Members of the jury, first let me
apologize for the delay.

As I indicated, we have to get these
instructions together. They are the
instructions of the Court. Customarily, the
Court has model instructions that I can rely
upon to, to prepare those instructions to give
you the law that covers the case.

Today, we didn’t have that many model
instructions so we had to review the applicable.
law and draft our instructions to inform you as

to what the law is and without the models, it
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The Court - Instructions to the Jury 602

took us a little longer. So we do apologize,
but I think that’s a brief statement of why we
took two (2) hours instead of the customary
forty-five (45) minutes to an hour.

In any event, the first thing I want
to tell you about is the verdict forms. We have
two (2) verdict forms and I‘'m going to leave it
up to the attorneys to discuss these, these two
(2) forms that we have prepared.

They are for your convenience in
arriving at your verdict and when the Court
furnishes these verdict forms, I’m not trying to
tell you what your verdict should be. It’s for
your convenience and once you have arrived at
your verdict, your foreman should fill in the
appropriate verdict form and then you return
your verdict in open court.

I'll now read the instructions that,
govern the, that will give you the law of the
case. _ »

Instruction #1: Issues - Allocation

of Burden of Proof Your verdict must be based
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The Court - Instructions to the Jury 603

on the facts as you find them and on the law
contained in all of these instructions.

The issues in this case are:

(1) Did the Defendants deny to D.
Chad Wines any right to pre-termination due
process?

(2) If so, what is the amount of Mr.
Wines’ damages, if any?

On Issues (1) and (2), Mr. Wines has
the burden of proof.

(3) Did the Defendants deny to Mr.
Wines any right to post-termination due process
through participation in the County grievance
procedure?

(4) If so, what is the amount of Mr.
Wines’ damages, if any?

On Issues (3) and (4), Mr. Wines had
the burden of proof.

(5) Did the Defendants denf'to Mr.
Wines any contractual rights under the Giles
County personﬁel policy?

(6) If so, what is the amount of Mr.
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The Court - Instructions to the Jury 604

Wines’ damages, if any?

On Issues (5) and (6), Mr. Wines had
the burden of proof.

Instruction #2: Credibility of
Witnesses You are the judges of the facts, the
credibility of the witnesses and the weight of
the evidence. You may consider the appearance
and manner of the witnesses on the stand, their
intelligence, their opportunity for knowing the
truth and for having observed the things about
which they testified, their interest in the
outcome of the case, their bias and, if any have
been shown, their prior inconsistent statements
or whether they have knowingly testified
untruthfully as to any material fact in the
case.

You may not arbitrarily disregard
believable testimony of a witness. However,
after you have considered all of the evidence in
the case, then you may accept or discard all or
part of the testimony of a witness as you think

proper.
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The Court - Instructions to the Jury 605

You are entitled to use your common
sense in judging any testimony. From these
things and all the other circumstances of the
case, you may determine which witnesses are more
believable and weigh their testimony
accordingly.

Ingtruction #3: Circumstantial
Evidence Any fact that may be proved by direct
evidence may be proved by circumstantial
evidence. That is, you may draw all reasonable
and legitimate inferences and deductions from
the evidence.

Instruction #4: Verdict Not to be
Based on Sympathy, Bias, Guesswork or
Speculation You must not based your verdict in
any way upon bias, upon sympathy, bias,
guesswork or speculation. Your verdict must be
based solely upon the evidence and the
instructiqns of the Court.

Insgruction #5: Standard of Proof -
Definition of Greater Weight of the Evidence

The greater weight of all the evidence is
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The Court - Instructions to the Jury 606

sometimes called the preponderance of the
evidence. It is that evidence which you find
more persuasive. The testimony of one (1)
witness whom you believe can be the greater
weight of the evidence.

Instruction #6: Deposition Testimony
During the trial of this case, certain testimony
has been presented to you by way of deposition
consisting of sworn recorded answers to
questions asked of the witness in advance of the
trial by one (1) or more of the lawyers for the
parties of the case.

You are to treat such deposition
testimony in the same way as if the witness had
testified from the witness stand.

Instruction #7: Existence of Just
Cause Employment Contract The parties dispute
whether the Giles County personnel policy
provides for an employment at will relationship
or whether the Plaintiff could only be
terminated for just cause.

It is for the jury to determine
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The Court - Instructions to the Jury 607

whether the Giles County personnel policy
establishes an employment contract under which
the Defendants could fire Mr. Wines for just
cause.

Instruction #8: Just Cause - Burden
of Proof The Defendants have a burden of proof,
have the burden to prove by the preponderancerf
the evidence that the Plaintiff’s discharge was
justified in fact.

Instruction #9: Ordinary Meaning of
Words Words used by the parties should be given
their ordinary usual and popular meaning unless
you find that the parties clearly intended such
words to have another meaning.

Instruction #10: Construction Against
the User of Language In interpreting a
contract, you should resolve any doubts about
the meaning of a word, let me correct that just
a little - I'm going to re-read it.

In interpreting a contract, you should
resolve any doubts about the meaning of words or

phrases against the party who used the language
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The Court - Instructions to the Jury 608

in the contract.

Any objection to the change,
gentlemen?

MR. HALEY: No, Your Honor.

MR. GUYNN: No, sir.

THE COURT: O. K. I just changed
that.

Instruction #11: Damages - Breach of
Contract 1If you find your verdict for the
Plaintiff, then he is entitled to recover as
damages all of the financial losses he sustained
which are a direct and natural result of the
breach of his employment contract and which he
has proved by the greater weight of the
evidence.

The losses must have been reasonably
foreseeable by the parties when they entered
into the contract.

Instruction #12: Finding Instruction
- Breach of Contract Claim You shall find your
verdict for the Plaintiff, Chad Wines, if he has

proved by the greater weight of the evidence
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that:

(1) the Giles County personnel policy
was a contract between Mr. Wines and Giles
County;

(2) the Defendant breached the
personnel policy by dismissing Mr. Wines for
reasons other than those set out in the policf

and without following those procedures required

by the personnel policy; and/or

(3) the Defendant breached the
personnel policy by failing to pay Mr. Wines for
accrued vacation time and compensatory time, if
any is due.

You shall find your verdict for the
Defendant if the Plaintiff, Chad Wines, failed
to prove any of the elements above or if you
find that just cause existed for the
termination.

.Instruction #13: Denial of Pre-
Termination Due Process The Plaintiff, Chad
Wines; claims that the Defendants violated §1983

of Title 42 of the United States Code. That
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section entitles a person to recover damages
against a Defendant who, while appearing to act
under the authority of law, deprived the
Plaintiff of rights guaranteed by the
Constitution.

In this case, Mr. Wines claims that
while he was employed by the County of Giles,vhe
was discharged without first having been given,

after first having been given a hearing to prove

his claim. Plaintiff must prove the following

four (4) things by a preponderance of the
evidence:

First, that he was employed by the
Defendant County of Giles and could only be
terminated for just cause;

Second, that he was discharged from
that employment;

Third, that before his discharge, he
was not given a hearing, told of the reasons for
the discharge and given an opportunity to
contest them; and

Fourth, that, as a result of the
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The Court - Instructions to the Jury 611

discharge, he suffered damages.

Instruction #14: Denial of Post-
Termination Due Process The Plaintiff, Chad
Wines, claims that Defendants violated §1983 of
Title 42 of the United States Code. That
section entitles a person to recover damages
against a Defendant who, while appearing to act
under the authority of law, deprived the
Defendant, deprived the Plaintiff of rights
guaranteed by the Constitution.

In this case, Mr. Wines claims that
while he was employed with the County of Giles,
he was discharged and denied the right to any
due process after his termination. To prove his
claim, the Plaintiff must prove the following
four (4) things by a preponderance of the
evidence:

First, that he was employed by the
Defendant County of Giles and could only be
terminated for just cause;

Second, that he was discharged from

that employment;
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Third, that after his discharge, he
was not allowed a hearing or other proceeding to
contest his discharge; and

Fourth, that, as a result of the
discharge, he suffered damages.

Instruction #15: You are instructed
that as to the federal claim, damages are nof
presume to occur but may occur from procedural
irregularities.

If you believe from a preponderance of
the evidence that the termination of Plaintiff
was justified and would have occurred regardless
of any lack of a hearing or irregularities in a
hearing, then the Plaintiff is not entitled to
recover damages for the termination itself or
damages arising from the termination, but is
entitled only to recover damages, if any, for
the lack of or irregularities in the hearing.

If the Plaintiff suffered no distress
over any procedural irregularities, then he is

entitled only to nominal damages.

Instruction #16: Due Process Claim -
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Damages If you find that the Plaintiff, Chad
Wines, was entitled, let’s see, okay, if you
find that the Plaintiff, Chad Wines, was
entitled to, but not given either the pre-
termination or post-termination hearing, then
you must decide whether he suffered any damages
as a direct result.

A damage award to Plaintiff may
provide such amount as would make him whole and
also compensate him for any mental or emotional
distress he suffered. To award any element of
damages, you must find that Plaintiff has proved
a basis for such damages in the evidence.

You may not award damages based on
speculation or guesswork. If you find that the
Plaintiff has lost salary or benefits or damages
caused by the denial of notice and opportunity,
and an opportunity for a meaningful hearing to
contest the charge against him both before and
after his discharge, then you may awa;d such
damages for lost salary and benefits which flow

naturally from the Defendants’ actions.
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The Court - Instructions to the Jury 614

If you find that the Plaintiff
suffered mental or emotional distress, loss of
reputation or other damage caused by the denial
of an opportunity for a meaningful hearing to
contest the charges against him both before and
after his discharge, then you may award such
damages which flow naturally from the Defen-
dants’ action.

Where a mental or emotional distress
or a loss of reputation are proven, the Court
cannot give you any rule by which to measure the
specific amount of damages resulting from such
an injury. This is a matter that is left to the
conscience, good sense and sound judgment of the
jury.

You should not act unreasonably
through bias, passion or sympathy, but should
exercise common sense and fix an amount of
damages that, in accordance with the evidence
and the law, will fairlylcompensaterPlaintiff

for all the injuries suffered.

Instruction #17: Damages - Reasonable
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Proof The burden is on the Plaintiff to prove
by the greater weight of the evidence that he
sustained damages. He is not required to prove
the exact amount of his damages, but he must
show sufficient facts and circumstances to
permit you to make a reasonable estimate of
them.

If the Plaintiff fails to do so, then
he cannot recover.

Instruction #18: Pre-Judgment
Interest You may provide for interest on any
pPrinciple sum awarded as damages or any part
thereof and fix the period of which the interest
shall begin.

If you find that Mr. Wines is entitled
to be compensated for damages based on denial of
pre-termination due process, denial of post-
termination due process and/or breach of
contract, you may provide for interest on any
sum awarded or any part thereof and fix the
period of which the interest shall begin at the,

at the time the denial of due process or breach
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The Court - Instructions to the Jury 616
of contract occurred or at some other time.

That concludes the reading of the
iﬁstructions. I now invite your attention to
the closing arguments of the attorneys.

MR. HALEY: Your Honor, may I move the
podium?

THE COURT: Oh, yes.

dkhhkkkdhhkhhkhkhhhkkhhhkddkhhkhkhkhhhhdd

CLOSING ARGUMENT BY MR. HALEY:

Ladies and gentlemen of the jury, thank you very
much for your attention over the last two (2) days. 1
know it is an imposition. We’ll be as quick as we can on
it and I know we know that you listened and heard the
evidence that was presented to you over the last two (2)
days.

Remember during opening statement I asked you to
keep some issqes in your mind - to fix in your mind some
questions that were going to be answered by the evidence.

The questions I asked you to consider was did

% * *
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* ok % .

MR. HALEY: Well, I wmean, isn’'t it,
there’s a smaller ...

THE COURT: The smaller can and it was
marked as an exhibit. Let me have the

instructions for a minute.

THE COURT STANDS IN RECESS AWAITING THE JURY’S VERDICT

dhkhkkhkhhkhkhkhkhhkhkhkkhkhkkkhkhkkkhik

[While the jury was deliberating, counsel
entered the following objections on the record to the
Court’s instructions as given and to the instructions

which were refused by the Court.]

MR. GUYNN: We begin by objecting to
Part #1 in the Issues: Allocation of Burden of
Proof with regard to the issues in this case.

We have moved to strike.
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We would renew our, that motion
through this objection with regard to there
being no claim for any pre-termination based
upon Holland vs. Rimmer and the previous
arguments that we’ve made. Their, our position
is that post-termination process is satisfied by
having the breach of contract action and that'
these issues and burden of proof do not
accurately state the law.

All right. We object to the giving of
the just cause instruction, #8, on the grounds
that as a matter of law the personnel policy
does not contract, does not constitute an
employment contract with an implied duration and
is, in fact, an at will employment contract and
therefore we should not be required to prove
just cause to support the termination.

We object to Instruction #12, again on
the grounds that just cause was not netessary
because it was an at will contract between the
County and Mr. Wines and also the Paragraﬁh,

which is numbered #2, which indicates that there
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Mr. Guynn - Objections to the Court’s Instructions 651

can be recovery for a failure to follow the
procedures and should not have been included
within the instruction.

We object to Instruction #10 on the
grounds that the contract was not ambiguous and
therefore there was no need to give this
particular instruction.

Our position would be that a breach of
contract instruction is not appropriate in this
case, that as a matter of law, the Court should
have ruled that Mr. Wines was an at will
employee and therefore not entitled to any due
process and that this employment contract being
at will was subject to termination at any time
and for any reason by, short of public policy
violations by the County.

I think the previous one was
Instruction #12, the one on breach of contract.

On the breach of contract damages
claim which is Instruction #11, the Court
modified it to include financial losses, but our

position is that there could be no damages for
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652
breach of, of an at will employment contract
under the circumstances.

This personnel policy did not rise to
the level of, did not overcome the presumption
of at will employment.

We object to Instruction #16 entitled
Due Process Claim Damages on the grounds that
the instruction does not fairly and adequately
set forth the Defendants’ arguments with regard .
to damages, that is, it is, fails to note the
possibility of the jury returning nominal
damages in a situation where they would find
that there was just cause for the termination.

We object to Instructions #13 and #14,
those are the denial of the post-termination and
pre-termination due process on the grounds that
there was no denial on pre-termination after he
was reinstated and brought current on his back
pay and the post-termination is saﬁisfied by his
breach of contract state action and also that
these are not accurate statements of the law in

that regard.
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I object to #18 on the grounds that
there should not be an instruction for pre-
judgment interest, that it should just be
covered in the verdict form.

MR. HALEY: We object Instruction #15
as read by the Court because it is an
instruction that is constructed out of piecemeal
sentences, lifted out of context from a judicial
opinion that does not accurately state the law .
and allows the jury to consider improper factors
or issues in determining the existence of
compensatory vis-a-vis nominal damages.

We would also note our objection to
the long two (2) page verdict form with respect
to Question #3 inserted by the Court over the
objection of the Plaintiff which fails to
adequately advise the jury of the availability
of compensatory damages for a violation based
solely on the January 2nd, 1996, termination
without procedural due process.

0. K. As to instructions refused,

equal standing, we object to the refusal of the
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equal standing instruction. We believe it is a
correct statement of the law and, given the
relative position of the parties with respect to
official status and other factors, should have
been read to the jury.

We also object to the refusal of the
procedural due process instruction. It is a |
long instruction, two (2) pages long. The

instruction is an accurate statement of the law

‘upon which the jury should have been instructed

and upon which the Plaintiff had a right to have
the jury instructed.

We object, the Plaintiff objects to
the refusal of the instruction titled Peremptory
Instruction/Protected Property Interest. The
evidence at trial established that the Plaintiff
had a protected property interest in employment
and that Plaintiff was entitled to a peremptory
on this point.

The Plaintiff further objects to the
refusal of the instruction titled Peremptory

Instruction/Just Cause Contract. The evidence
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Mr. Haley - Objections to the Court’s Instructions 655

presented at trial established that the
contract, that the Giles County personnel policy
established an employment relationship and an
employment contract by which an employee could
only be terminated for just cause. The
Plaintiff was entitled to a peremptory
instruction because the evidence was not in
conflict as to the existence of the just cause
provision in the employment relationship.

The Plaintiff objects to the one page
instruction entitled Just Cause. The statement,
the instruction is a correct statement of the
law and the Plaintiff was entitled to the
instruction of the jury on applicable law

governing the case.

THE COURT CONTINUES TO STAND IN RECESS AWAITING THE JURY’S

THE JURY KNOCKS ON THE DOOR WITH A QUESTION

THE COURT: They’ll have to come out
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and ask the question in open court.

THE JURY RETURNS TO THE COURTROOM AT 7:07 P.M.

THE COURT: No need to be seated. If
you’ll just, just where everybody can hear the
guestion. |

JURY FOREMAN: We wondered in Question
#3 - Was the termination of Mr. Wines justified
and would it have occurred regardlesé of any
lack of a hearing or irregularities in a hearing
- and we were, we were under the impression that
that was a two (2) question answer for that.

THE COURT: Let me, could I see it for
a minute? That is really just this wording -
Was the termination of Mr. Wines justified and
would it have occurred regardless of any lack of
a hearing or irregularities in a hearing?

‘That is really just one question.

JURY FOREMAN: O. K.

THE COURT: Gentlemen, do you agee

with what I’ve told?
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question.

MR. HALEY: I think it is one
Yes.

THE COURT: Do you agree?

MR. GUYNN: Yes, sir.

THE COURT: That’s one question and

just one answer.

JURY FOREMAN: Okay then.

657

THE COURT: All right. You need to,

does that, have you finished your ...

JURY FOREMAN: Yes, sir.
THE COURT: Your deliberations?

JURY FOREMAN: Yes, sir.

THE COURT: All right. 1Is that your

verdict that you have in your hands?

JURY FOREMAN: Yes, sir.

THE COURT: May I review that before

we receive it then?

seated?

All right. Would you come in and be

THE JURY IS SEATED IN THE JURY BOX
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Verdict of the Jury 658

THE COURT: All right. Members of the
jury, have you arrived at your verdict?

JURY FOREMAN: Yes, sir. We have.

THE COURT: All right. I’m going to
read the verdict form that that jury has handed
to me.

On Question #1, do you find in favof
of Mr. Wines and against the Defendants? Yes.

On Question #2, do you find in favor
of Mr. Wines and against the Defendants? Yes.

If your answers to Questions #1 and #2
were in the affirmative, then you must answer
Question #3.

Question #3: Was the termination of
Mr. Wines justified and would it have occurred
regardless of any lack of a hearing or
irregularities in a hearing? Your answer was
no.

Question #4: Did you find in favor of
Mr. Wines and against the Defendants? That’s on
the breach of, maybe I better read Question #4.

Question #4: On Mr. Wines’ claim of
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Verdict of the Jury 659

breach of contract, please answer the following
question: Did you find in favor of Mr. Wines
and against the Defendants? Yes.

If you found in favor of Mr. Wines and
against the Defendants in any of Mr. Wines'’
claims, please indicate the amount, if any, that
you award Mr. Wines for compensatory damages:
seventy-five thousand dollars ($75,000.00).

If you decide to award pre-judgment
interest on any judgment in favor of Mr. Wines,
please answer the following questions:

On what amount, if any, do you award
interest? Forty-eight thousand nine hundred and
fifty-six dollars and sixty-seven cents
($48,956.67) .

From what date do you award interest?
January 27, 1996, to January 5, 1998.

Is this your verdict and it’s signed

‘John D. Kelley, Foreperson.

Mr. Kelley, is that the jury’s
verdict?

JURY FOREMAN: Yes, sir.
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THE COURT: Members of the jury, so
say you all?

(The entire jury indicates an affirmative
response.)

THE COURT: All of you agree with the
verdict?

(The entire jury indicates an affirmative
response.)

THE COURT: Anything to take up before
the jury leaves? Any questions? Do you wish to
poll the jury or anything?

MR. GUYNN: Yes.

THE COURT: Members of the jury, as we
call your name, the Clerk will ask you ...

THE CLERK: No. If they’ll just state
their name, I’1ll ask them if it’s their verdict.
I can‘t f£ind the original jury list.

THE COURT: We’ve left the list in the
back. .

THE CLERK: It’‘s in the fj.le back
there. " That's where I was. So if you’ll just

state your name as we go and then I’ll ask you
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if that’'s

661
your verdict and you can respond.
JUROR COOLEY: Eleanor Cooley.

THE CLERK: Is this your verdict?
JUROR COOLEY: Yes.

JUROR DAVIS: Ida Davis.

THE CLERK: Is this your verdict?
JUROR DAVIS: Yes.

THE CLERK: Herman Cyrus Stafford, and

this is your verdict?

JUROR STAFFORD: Yes, ma'am.

JUROR KELLEY: John Kelley.

THE CLERK: Is this your verdict?
JUROR KELLEY: Yes. It is.

JUROR GRAY: Anthony Gray.

THE CLERK: Is this your verdict?
JUROR GRAY: Yes, ma’am. It is.
JUROR SPECKMEIR: Connie Speckmeir.

THE CLERK: Is this your verdict?

JUROR SPECKMEIR: Yes.

JUROR LANE: Margaret Lane.
THE CLERK: 1Is this your verdict?

JUROR LANE: Yes, ma'’am.
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Verdict of the Jury 662
THE COURT: Members of the jury, thank
you very much for staying with us and concluding
the case and for serving the last two (2) days
and for the term. I understand this is the last
jury during this term. So thank you very much
and you’re now excused. We need to stay and do

some things.
JURY IS EXCUSED FROM THE COURTROOM

THE COURT: All the jurors have
departed. All right. Any motions from either
party? Of course, we still have the one motion
under advisement.

Any other, other than the issue that’s
under advisement, anything else? Any other
motions?

MR. GUYNN: No. I think we have to
renew the one that’s under advisement, Your
Honor.

THE COURT: Well, consider it done for

the recorxd.

BLUE RIDGE COURT REPORTING, INC.
P. 0. BOX 251
GALAX, VIRGINIA 24333-0251
(540) 236-9426

241




LASEA BOND FORMA @ PENGAD + 1-800-631-6089

o 0 N AN U b W N -

e S T T S N - T . .
N = O 8 00 g T AW N =S

663

MR. GUYNN: And otﬁer than that, we
would add the, you know, from the general
standpoint that the verdict would be, should be
set aside as contrary to law and evidence.

THE COURT: All right. 1I’1l1 take that
under advisement. I‘ve got one thing under
advisement, so - and I think I need to take tﬁis
under advisement pending the ruling that I have,
I have to make.

MR. HALEY: Your Honor, just to make
sure we all understand the procedure, I'm not, I
mean, the things that occur to me that need to
be done ...

THE COURT: All right.

MR. HALEY: Are obviously we need to
file some sort of response to their trial
memorandum and they’ll probably want to file a.
reply.

~'.I'.‘I-IE COURT: Yes.

MR. HALEY: And we will have to file a
petition for attorney’s fees, assuming the Court

affirms the verdict, and I guess we need to do a
® ® %

BLUE RIDGE COURT REPORTING, INC.
P. 0. BOX 251
GALAX, VIRGINIA 24333-0251
(540) 236-9426
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BOBBY L. COMPTON
MEMBER AT LARGE

GEORGE P, HEDRICK |
MEMBER AT LARGE

JANET E. TUCKWILLER
COUNTY ADMINISTRATOR

July 24, 1995

D. Chad Wines

Qounty of Giles

Board of Bupervisors

120 NORTH MAIN STREET
PEARISBURG, VIRGINIA 24134

I
Confidential

Castle Rock Golf and Recreation Area

P. O. Box 492

Pembroke, Virginia 24 13'6

Dear Chad:

HERBERT H. BROWN
WESTERN DISTRICT

SAMUEL G. TIMBERLAKE
CENTRAL DISTRICT

LARRY JAY WILLIAMS
EASTERN DISTRICT

ULL

DEPOSITIO
EXHIBIT

_i%_zm_

PENGAD $-400-631-0932
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; i |

qf2/nq

The purpose of this letter is to communicate an adjustment in your base salary from $22,539.87 to

$25,268.00 effective this month.

If you should have any questions, please feel free to discuss them with me. Thank you very much.

Sincerely,

Janet E. Tuckwiller
County Administrator

cc: George P. Hedrick, II, Chairman, Board of Supervisors

TELEPHONE: /R4n) Q21-2595

-
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Novermber 8, 1989

244



N,

AMENDMENT OF ARTICLE I, SECTION 1-2 OF THE PERSONNEL RULES
FOR THE COUNTY OF GILES

Be it resolved by the Board of Supervisors of Giles
County, Virginia, that Article I, Section 1-~2 of the
Personnel Rules of Giles is hereby amended and replaced with
the following Section designated 1-2 effective on the date
of this resolution:

1-2 BApolicability of Rules

The rules herein established shall apply to appointed
paid employees of the Board of Supervisors of Giles County,
except for temporary or unclassified emplovees as defined
herein. These rules and policies shall specifically not
apply to elected officials, members of citizen boards,
committees, commissions or authorities, nor to any other
personnel appointed to serve without monetary compensation.

These rules shall specifically not apply to any
constitutional officer or their employees, except however
that employees of the County Treasurer, Commissioner of
Revenue, Clerk of the Circuit Court and Commonwealth's
Attorney shall receive two weeks paid vacation and seven
days paid sick leave as provided for in Section 15.1-19.3 of
the Code of virginia. .Such vacation and sick leave for such

‘employees shall be accumulated and terminate under the same

provisions of Section 7-2 and 7-3 of these personnel rules.
Nothing contained herein shall be deemed to prevent
constitutional officers from controlling vacatign and sick
leave for their employees, however this provision shall be
deemed to limit the obligation of the County of Giles to
compensate employees of constitutional officers for unused
vacation leave. The County shall have no obligation to
compensate employees of constitutional officers for unused
sick leave. The actual constitutional officer shall have
complete control over his or her own vacation and sick leave
time and the County of Giles shall have no obligation to
compensate any constitutional officer for unused sick leave

or vacation leave.

Adopted at a meeting of the Board of Supervisors of
Giles County, Virginia held on %%Fy“.. r ; 1992,

ot (et

"  Bobby Comipton, Chairman

Renneth Weaver, Clerk
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To: Mr. Kenneth Weaver, Administrator
.From: Rhonda Tickle, Personnel

Date: March 16, 1992

Re: Pay Scale 1992-93

I have attached the new projected pay scale for County Employees.
I have adjusted the scale to reflect the percentage increases given
by the Board of Supervisors during the previous two out of three
years, and have adjusted the scale for employees who were given
step increases to be placed on the scale.

If this scale is approved this will only affect the lower (which
were within .02 per hour of minimum wage). So the employees who
will benefit from the scale will the lower wage earner ie Ambulance
Drivers, Animal Control.

As you' will note establishment of Litter Co-ordinator and Office
Assistant/Zoning Assistant has been placed on the scale for
approval.

All employees are currently on the scale as times designate,
however, the equipment operator at the landfill is still off scale
due to the starting pay determined by the previous administrator.

o
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ARTICLE I - GENERAL

1-1 Establishment and Purpose of the Personnel Rules

These rules are adopted for the purpose of establishing
a uniform and equitable system of personnel administration
to govern the appointment, classification, pay, work
periods, leaves of absence, discipline, separation, and
grievance procedure of the employees of the Board of
Supervisors of Giles County and other County offices that
agree to participate.

1-2 Applicability of Rules

The rules herein established shall apply to appointed
paid employees of the Board of Supervisors of Giles County,
except for temporary or unclassified employees as defined
herein. These policies shall specifically not apply to
elected officials, members of citizen boards, committees,
commissions or authorities, nor to any other personnel
appointed to serve without monetary compensation.

1-3 Organization for Personnel

. The County Administrator is designated as the senior
personnel officer and he is responsible for personnel
administration for the County. BHe has the authority to take
appropriate action in dealing with violations of the
established rules, under the general guidance of the Board
of Supervisors. .

1-4 Dissemination of Rules

The County Administrator will furnish complete copies
of all the rules, and changes thereto, to all County offices
and employees, and shall be responsible for maintaining a
complete current set of rules and for the bringing of these
rules and changes to the attention of all employees under
his supervision. ,

1-5 Definitions

Where used within these personnel rules the following
words and terms shall have the meaning indicated below; all
terms and provisions as used in these rules shall be deemed
to be gender neutral, regardless of the fact that such rules
may refer to gender, which was done only as a matter of
convenience in drafting such rules:

(a) APPOINTING AUTHORITY. That officer or body having
been granted by the Board of supervisors and these rules to
make appointments or positionms.
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(b) CLASSIFICATION. The entire process of assigning
and reassigning individuals to positions, classes, and
g:ades, so that employees will be compensatesd on the basis
of fitness and actual duties performed.

(c) COMPENSATORY LEAVE. A perlod which employee may
be permitted to be absent from their duties with pay in
compensation for overtime worked.

(d) CLASS OF POSITIONS. A group of positions
sufficiently similar in duties to justify the same position
title and ranges of pay.

(e) DEPARTMENT HEAD. Current department heads include
the Ambulance Service Captain, Castle Rock Recreation Area
Manager, Maintenance Supervisor, and Landfill Supervisor.
Other persons may be designated as department heads by the
Board of Supervisors.

(f) FULL TIME POSITION. A position of employment in
the administration of the County requiring at least 1600
work hours or more per year.

(g) GRADE (PAY GRADE). The numerical designation of a
fixed salary range assigned to a position or class of
positions. The term pay grade shall be synonymous with pay
range. :

(h) INSURED SICK LEAVE. A period during which
employees may, when absent from work caused by a disability
arising from performance of their duties, be absent from
their work and receive (and not be charged for a portion of
their accumulated sick leave) pay equal to an amount which
will, when added to Worker's Compensation insurance -
benefits, equal their total regular take home pay and
provided benefits. No insured $ick leave payments shall be
made for more than six months for any one injury, unless a
specific exception is made by the Board of Supervisors.

(i) STEP (PAY STEP). The letter designation of a
fixed salary range assigned to a position or a class of
positions.

(j) PART TIME POSITION. A position of employment in
the administration of the County requiring less than 1600
work hours per year. Part-time employees shall accrue
benefits under this policy which are pro-rated in accordance
with the number of hours worked. For example, a part time
employee working twenty (20) hours per week shall accrue one
half of the benefits of a regular full time employee who
normally works a forty (40) hour work week.

(k) POSITION DESCRIPTION. A detailed written
description of the specific duties assigned, qualifications

.
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for, and pay grade assigned to and performed by a particular
employee; to serve as the basis for classification.

(1) OVERTIME. A period of time worked by an employee
in excess of regular work hours required for the employee's
position during a work period. The regular work period
shall generally consist of forty (40) hours per week.

~ (m) REGULAR WORK HOURS. Those hours in a work period
during which an employee is required to be at his work.

{n) SICK LEAVE COMPENSATION. A period during which an
employee, his or her spouse, children, parents or other
relatives who live in the employee's household, are sick and
during which time the employee may be. absent from his duties
with pay, excluding insured sick leave.

(o) SUSPENSION. A period during which an employee,
for disciplinary or other reasons shall not work or receive
compensation.

(p) TEMPORARY EMPLOYEE. An employee appointed to and
holding a position not provided by title in the annual
budget, but whose pay or salary is either provided for by
the annual budget, or by funds from other governments or
private means.

(g) UNCLASSIFIED EMPLOYEES. The positions of County
Administrator, Assistant County Administrator/Planner, and
County Attorney. . \

§

(r) VACATION LEAVE. A period during which .employees
may, when permitted by the appointing authority or the
department head, be absent from his duties with pay.

(s) WORK PERIOD. A period of time during which each
employee is scheduled to perform duties in a set number of
hours, according to the individual position description.

ARTICLE II: QUALIFICATION FOR APPOINTMENT AND CONTINUED
EMPLOYMENT ‘ :

2-1 Physical Standards

Applicants for employment and employees, except
temporary employees, may be given a physical examination at
any time and must meet the physical requirements established
for the position for which they apply as a condition to
employment or continued employment.

249



2-2 1Identification

All applicants for employment must be interviewed, and
when deemed necessary a background check or investigation
will be made through the various agencies including law
enforcement agencies.

2-3 Application

All applicants for employment must furnish complete
information on the application form established for the
position for which they apply.

2-4 Other Standards of Employment

(a) All persons, regardless of race, color, religion,
sex, or national origin shall have egqual access to
classified positions of the Board of Supervisors in Giles
County. Selection of new employees will be based on the
ability of the applicant to do the work.

'(b) Where other standards or reqQuirements for a
particular position are established, all applicants shall be
required to meet those standards as a condition of
employment. Any standards developed must have the approval
of the County Administrator before being adopted, and shall
then be entered on the applicable position description. Any
substitution for, or deviation from established standards
must have prior approval of the County Administrator. The
County Administrator may establish and must approve tests or
examinations which are developed and which are warranted to
determine whether or not an applicant or employee. meets
established standards.

2-5 Operators of County-Owned Motor Vehicles

Any applicant, or employee, who will operate a county-
owned motor vehicle must possess a valid Virginia motor .
vehicle operators license at the time of and during his
employment. The license must be appropriate to the type of
vehicle he or she operates.

ARTICLE III - APPOINTMENTS

3-1 Vacancies

The County Administrator shall publicize vacancies to
be filled by publication notice of the vacancy in the
Virginian-Leader newspaper, and in any other places deemed
necessary or appropriate to attract qualified candidates.
Qualified County employees will be encouraged to apply for
upward classification. The County Administrator, with. the
consent of the Board of Supervisors may advertise a job

S
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vacancy only among current county employees. If no :
qualified current employee is selected for such job vacancy,
then the public notice process shall commence.

3-2 Appointing Authority

(2) . The appointing authority for the position of
County Administrator and Assistant County
Administrator/Planner is the Giles County Board of
Supervisors.

(b) The County Administrator is the appointing
authority for the various department heads, except as stated
in subparagraph "a" above, and such other persons that are
not assigned to a particular department. His appointments
are subject to approval of the Board of Supervisors.

(c) Department heads are the appointing authority for
persons placed within their various departments and under
his/her supervision, subject to the approval of the County
Administrator.

(8) The appointing authority shall examine
applications and interview applicants for employment.
Appointments shall be made on the basis of ability,
training, and experience without regard to age, race,
religion, color, sex, or national origin. .When two or more
applicants are equally qualified in the opinion of the
appointing authority, priority consideration will be given
to applicants living within the boundaries of Giles County.

3-3 Types of Appointment

(a) Permanent Appointment: Appointment to permanent
positions shall be made when a vacancy exists and such
appointment shall be subject to a six (6) month probationary
period of employment during which time the employee is
required to demonstrate by actual performance his fitness
for the duties to which he is appointed, and suitability as
a public employee. The probationary period shall be served
by both new or promoted employees. The appointment is
subject to rejection during the probationary period for an
employee whose performance does not meet the required
standards.

(b) Temporary Appointment: Temporary appointments
shall not be made for a term of greater that six (6) months
and shall not exceed a total of six (6) months in one fiscal
year. Employment under temporary appointment will be
counted as part of the probationary period of the
appointment becomes permanent. When the State or Federal
government allocates funds to hire extra persons, the
appointment will be considered temporary, but will not be
subject to the six month time limitation.
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(c) Emergency Appointment: When an emergency exists
and in order to prevent stoppage of public service or loss
or inconvenience to the public, emergency appointments may
be made for a period not to exceed thirty (30) days. The
County Administrator will make all emergency appointments
with the approval of the Board of Supervisors.

ARTICLE IV - CLASSIFICATION PLAN

4-1 General

A classification plan is hereby established and
designated as Appendix "A" to these rules. No deviation
shall be made from the classification without proper
amendment by the County Administrator with the approval of
the Board of Supervisors. A list of positions is to be
prepared and added to the annual budget each year, and after
Board of Supervisors approval, will represent the approved
numbers and classification of permanent employees.

4-2 Coverage

The classification plan shall include all permanent
classified positions in the County service.

4-3 Assignment of Positions to Grades

The County Administrator shall maka all assignments of
positions to grades, and this authority cannot be delegated.
The Board of Supervisors will approve the list of positions
to grades. Positions which are sufficiently alike in duties
and/or responsibility will be accorded the same pay grade.

4—-4 Maintenance

Department Heads shall be responsible for bringing to
the attention of the County administrator any material
change in the nature of duties, responsibilities, working
conditions, or other factors affecting the classification of
any position. Following the receipt of such information the
County Administrator shall restudy the position and
determine if the position description, pay grade or pay
level should be changed. ‘

4-5 (Classification of New Positions

The County Administrator with the advice of the
department heads, is responsible for recommending new
positions to the existing list of positions. The County
Administrator shall report any recommendations of new
positions to the Board of supervisors for approval.
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ARTICLE V - PAY FOR EMPLOYEES

5-1 Pay Plan

The pay of all employees is established by the pay plan
for the position in which they are employed. See appendix
"B". The County Administrator shall be responsible for the
development of a uniform and equitable pay plan which shall
consist of minimum and maximum grades and steps of pay for
each position listed. 1In determining salary ranges,
consideration shall be given to prevailing rates for
comparable work in other public employment and private
business, the current cost of living, responsibilities of
the position, and the counties financial condition and
policy.

5-2 Pay Grades and Steps

Each position will have a pay grade assigned, and each
position within that grade will have nine pay steps based on
length of service.

5-3 New Appointees

Usually a new employee will be paid the lowest step of
pay for his position. The minimum rate for each position is
based upon the assumption that a new employee meets the
minimum qualifications stated in the class specification.
However, exceptions may be granted by the County *
Administrator and approved by the Board of Supervisors in
the following cases:

(a) When it is necessary to appoint a new employee
whose qualifications are less than the minimum, he shall
enter service at one or more grades below the minimum rate
of the class.

(b) When a new employee more than meets the minimum
qualifications, he may be appointed within a grade at Steps
"B" or "C".

§5-4 Promotions

When an employee is promoted to a position in a higher
grade, his salary shall be increased to the minimum step for
the higher position. 1In the case of overlapping pay scales,
the promoted employee shall be increased to the step in the
pay range for his position which is immediately above his
present salary step.
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5-5 Reinstated Employees

A reinstated employee shall be paid at a salary rate
within the approved grade for the position to which he is
reinstated.

5-6 Part-Time Employment

When employment is on a part-time basis, only the
proportional part of the rate for the time actually employed
shall be paid. (usually paid on an hourly basis without
regard to annual salary).

5-7 Transfer, Demotion

The pay of an employee transferred to another position
in the same pay grade shall remain unchanged. The pay of an
employee demoted to a position with a lower grade shall be
reduced to the same step in the lower grade as the employee
occupied in the higher grade prior to his demotion.

5-8 'Pay and Allowances

Rates of pay established are gross and total
compensation for service in the various classifications.
The hours of work for full-time and part-time service are
established by the position descrlption. Rates of pay and
salary for regular and additional work is designated in the
pay plan.

i
5-9 Compensatory Time i

On occasions when emergencies require irregular or
unscheduled overtime work for salaried employees,
compensatory time may be allowed on the basis of one and one
half hours time off earned for for one hour of overtime
worked. No compensatory leave shall be granted or allowed
to accrue beyond a maximum of 240 hours at any one time.
Compensatory time off shall be permitted within a reasonable
period after it is earned provided it does not unduly
disrupt the operations of the County, and must be taken
within six months from the date it is earned. Any
compensatory ‘time not taken within six months from the date
it is earned will be compensated at the employees regqular
rate of pay as set forth below. Supervisors shall be
responsible to ensure that accrued compensatory time is
granted within such six month period, unless the granting of
such time off would disrupt normal County operatiomns.

Upon the termination of employment, the employee shall
be paid for all accrued compensatory leave at the rate of
pay at the time of termination, but not less than the
average regular pay rate received by the employee during the
last three years of employment.

-~
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5-10 Overtime Pay

Overtime pay, except for those employees specifically
exempted, may be awarded at the rate of one and a half times
the regular pay figured at an hourly rate for overtime work
outside of the normal work hours during a work period.
Except in the case of an emergency when prior approval
cannot be obtained, all overtime must be approved in advance
by the County Administrator. When an employee is required
to work overtime and such overtime continues beyond the
regular mealtime, the employee may be granted compensation
for such meals.

5-11 Uniform and Equipment Allowance

(2) Uniformed employees may be provided adequate work
uniforms in accordance with the policy of the County, and as
approved in the annual budget.

(b) safety equipment, such as safety hats, face
shields, goggles, safety glasses and other items as
required, will be furnished free of charge in accordance
with County policy.

5-12 Deductions

The County bookkeeper is authorized to. make established
deductions from an employee's gross pay to cover Federal and
State income taxes, F.I.C.A., contributions for retirement,
group life insurance, and hospitalization and surgical
insurance premiums. When authorized by an employee, the
bookkeeper may also make payroll deductions for the
purchasing of U.S. Savings Bonds, cancer insurance, United
Fund contributions and credit union deductions. Individual
deductions other than the above shall be made only w1th the
approval of the County administrator.

5-13. Deductions on Termination

On termination of employment, if an employee is
indebted to the county, the bookkeeper shall deduct and
withhold from the final pay check any amount owed. The
final pay check shall not be issued until the extent of
indebtedness to the County has been determined and cleared.

5-14 Administrative Salary Adjustment

The position description of each employee shall be
reviewed annually by the department heads and the County
Administrator for the purpose of determining if employees
should receive salary adjustments. Changes due to
demonstration of an increase or decrease or responsibility
or skill level may, based on the County Administrator's
findings, and on the financial condition of the County,

Y
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change the pay grade accordingly. Adoption of the annual
budget shall constitute approval of amendments to the pay
plan by the Board of Supervisors. Adjustments can only be
made as budget adjustments and with the approval of the
Board of Supervisors.

5-15 Salary Adjustments

Salary adjustments must be part of the budget process
and any increases are subject to approval by the Board of
Supervisors.

ARTICLE VI - WORK PERIODS AND OTHER MATTERS

6-1 All Departments

The work period for all employees is designated as one
month. The number of regular hours to be worked during the
work period is described in each employees position
description, but usually is not more than an average of
forty (40) hours per five day work week.

6-2 - On the Job Injuries

Any employee who in injured during the hours of his
employment shall report the facts and circumstances of his
injury to his immediate supervisor as soon as possible. 1If
the employee requires medical attention, such medical
attention should be secured from a member of the panel of
treating physicians designated by the Board of Supervisors.
Failure to do so could result in the employee having to pay
for the cost of the medical expenses. Supervisorls must make
an immediate report of all injuries to the County
Administrator. Failure to do so may result in disciplinary
action against the supervisor. Employees should recognize
that Worker's compensation benefits are paid by a private
insurance carrier and that necessary reports must be made to
that insurance carrier before benefits can be paid. Any
assistance that the employee can provide in giving
information to the insurance carrier will expedite the
payment of benefits.

6—-3 Accidents or Damage to County Property

Employees shall immediately report an accident
involving a County vehicle to the appropriate law
enforcement agency and shall also summons any medical
assistance which may be needed. The employee shall also
report such accident to his supervisor and to the County
Administrator. :

Damage to other County owned property shall be
immediately reported@ to the employee's supervisor.
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6—4 Inclement Weather

County employees are expected to report for work when
this can be done in reasonable safety.. In the event that
inclement weather necessitates the closing of County
offices, this decision will be made by the County
Adminstrator. Employees who anticipate difficulty in
reporting to work shall notify their supervisor or
department head as soon as possible. If County offices are
closed due to inclement weather, time missed from working
hours will be considered holiday leave. Inclement weather
will not cause the closing of County departments providing
emergency services and may in fact increase the need for
such services.

ARTICLE VII — LEAVES OF ABSENCE

C7-1 Holidays

The following paid holidays are designated for all
employees of the Board of Supervisors of Giles County:

New Year's Day January 1st

President's Day Third Monday in February
Good Friday Friday before Easter
Memofial Day Last Monday in May
Independence Day July 4th L
Labor Day First Monday in September
Columbus Day Second Monday in October
Veterans' Day ' Névember 11th

Thanksgiving Day Last Thursday in November

Christmas Christmas Eve after 12 Noon
and December 25th

For purposes of compensation, when a designated holiday
falls on Saturday or Sunday, the holiday shall be considered
to be celebrated on the Friday preceding the Saturday
holiday or the Monday following the Sunday boligday,
respectively. Employees required to work on a holiday will
be paid on an hour for hour worked basis, unless such
holiday work will amount to work in excess of the regular
work week had the holiday not occurred. In that event, the
employee shall receive either compensatory leave or overtime
as set forth herein.
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7-2 Annual Vacation Leave

Annual vacation leave is accumulated as the following
table reflects, based on the length of service with the
county.

Years of Service Vacation Earned/Month

1-5 1 work day per £ull month

5-10 1 1/4 work days per full month
10 or more 1 1/2 work days per full month

Vacation leave shall accrue and may be taken by an
employee as follows:

One half of the vacation leave to which the employee
would be entitled for the calendar year upcoming will accrue
to the employee's earned vacation leave on January lst of
each year. The remainder of such vacation leave for that
calendar year shall accrue on July lst of that calendar
year. In the event that the employee shall terminate
employment for any reason before the end of the calendar
year, no compensation shall be received or paid for unused
vacation leave unless the employee actually worked the
number of months which would have earned the unused leave if
leave accrued on a monthly basis.

A new employee will accrue annual leave beglqnlng with
the first full month of employment for the County, however,
he/she is not eligible to take annual lesave for the first
full six (6) month period and if the probationary period is
not successfully completed, then no compensation shall be
granted for accrued vacatlon loave upon termination of
employment.

All annual leave should be planned well in advance and
must be approved by the employee's Department Head.
Vacation leave must be utilized within twelve (12) months of
such leave accruing to the employee. 1In the event that the
needs of the County prevent an employee from taking
requested vacation leave, the County Administrator shall
have the authority to grant the employee an extension of
time in which to use accrued vacation leave. Employees
desiring such extension shall apply for the extension to the
County Administrator.

If a holiday is observed within an employees vacation
period, the employee will not be charged vacation leave for
the holiday, provided that the employee would have been
entitled to receive holiday pay for that holiday.
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7-3 Sick Leave

Sick leave is granted at the rate of one and one-
quarter (1 1/4) work days for each full month of employment
and shall accumulate from year to year providing that no
employee shall accumulate in excess of 180 days. This time
may be used when the employee is unable to work due to
personal illness, or has a doctor's or dentist's
appointment. Such leave shall accumulate to each employee
on January lst of each year except that employees with less
than one year's service will be granted one and one-quarter
work days for each full month of employment served. A
limited amount of sick leave may be used due to the illness
of a spouse, child or other relative residing in the
employee's household. This leave must be coordinated with
the employee's Department Head. At the discretion of the
County Administrator, proof of illness may be required
before sick leave time is approved. After completing five
years of service as a county employee, upon termination of
employment, the employee shall receive compensation on an
hour for hour basis, at the employees regular rate of pay at
the time of termination, for one fourth (1/4) of the
employees accrued and unused sick leave. (for example if
the employee has accrued 160 hours of sick leave, the
employee shall receive compensation for forty hours of such
unused sick leave. '

In the event that the employee shall terminate
employment for any reason before the end of the calendar
year, no compensation shall be received or paid for unused
sick leave unless the employee actually worked the ‘number of
months which would have earned the unused leave if leave
accrued on a monthly basis. '

Employees are required to notify their Department Heads
prior to the time set for the beginning of the daily work
hours and, at the discretion of the Department Head, to file
a physician's certificate stating if the employee was unable
to work or if the employee is able to return or work. The
Department Head shall verify actual sickness in all cases
where absence continues longer than three (3) days. In the
event of absence longer than twenty (20) days, the
Department Head may require that the employee consent to one
or more examinations by a physician chosen by the county as
a condition of these examinations. 1In all cases where
absence continues longer than forty (40) days the County
Administrator shall report such absence to the Board of
Supervisors.

When an employee is transferred to another position,
any unused sick leave which may have accumulated to his
credit shall continue or be available for his use as
necessary. The County Administrator may grant extra-

13
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ordinary sick leave where warranted, subject to the approval
of the Board of Supervisors.

Insured sick leave up to the amount authorized by
worker's compensation insurance benefits will not be charged
against an employees annual sick leave. In the event that
the employee is entitled to receive worker's compensation
benefits, and cannot perform his regular job duties or other
light duties which may be offered to him, the County will
supplement the employee's worker's compensation benefits to
the extent necessary for the employee to receive the same
net pay after deductions, which the employee would have
received if working, including county provided benefits.
Such insured sick leave shall not extend beyond six (6)
months unless a specific exception is granted by the Board
of Supervisors, however nothing shall prohibit the employee
continuing to receive worker's compensation benefits for
which he may be eligible. Vacation leave and sick leave
shall not be earned during a period of insured sick leave.

7-4 Maternity Leave

Permanent employees that require time off due to
pregnancy will be required to utilize accunmulated sick -
leave. Only that period of the employee's absence from work
that is certified by her physician can be charged to sick
leave accumulation. 1In the event that all -accumulated sick
leave is used, the employee's annual leave accumulation may
be used. All other time required, as certified by the
physician, will be charged to leave without pay, byt her
absence due to pregnancy will not jeopardize her employment.

7-5 Death Leave

Permanent employees may be granted up to three (3) days
leave for each occurrence of death of a spouse, child,
parent, parent-in-law, brother, sister, brother or sister-
in~law or any relative residing in the employee's household.

7-6 Civil (Jury) Leave

When appropriate civil duty warrants an employee's
absence, the County Administrator may authorize such leave
not to exceed three weeks with pay. Examples of appropriate
civil duty shall include jury duty, attendance at meetings
and conferences which will be of benefit to the County, and
participation in meetings which will be of general civic
benefit.

7-7 Military Leave

Permanent employees entering active military service of
the United States by enlistment or by call to active duty
through the Reserve or National Guard units shall be granted

14
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a leave of absence without pay to extend for ninety (90)
days beyond the date of termination of active military
service. Upon or prior to the expiration of the military
leave of absence, each permanent employee must inform the
County Administrator of his willingness and ability to
return to County employ and produce evidence of his other
than dishonorable discharge from active military service.
The employee shall then be returned to his/her former '
position. Employees granted military leave may count such
service as time spent on the job for seniority purposes.

Further, County employees who are members of Reserve or
National Guard units shall be granted up to fifteen (15)
calendar days military leave without loss of pay and without
prejudice and without sacrificing vacation time to attend
required annual training programs, in accordance with the
provisions of Section 44-93 of the Code of Virginia.

7~8 Compensatory Leave

See 5-9.

7-9 Leave Without Pay

The County Administrator may grant an employee leave
without pay, with a positive recommendatlon from the
Department Head.

7-10 Unauthorized Absences

An employee's absence from work for part or all of a
day that is not authorized may result in disciplinary
action.

ARTICLE VIII - DISCIPLINE

8-1 Warnings

FPormal warnings are written statements that an employee
has been found inefficient, insubordinate, careless,
negligent, below standards in conduct, or lacking in other
serious matters. Written warnings normally follow one or
more verbal warnings by the Department Head. A written
statement for the reasons for such action shall be furnished
to the employee warned, and a copy will be filed in the
personnel f£ile of the individual. See Appendix °C" for the
form which may be used.

8-2 Fines
Fines are discfblinary measures specifically levied to

recover real value of lost County property or repair costs
of damaged County property where, in the opinion of the
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Department Head, the employee was grossly careless,
negligent, or through inattention to his duties, failed to
properly care for County equipment or property. Fines up to
$100 may be levied by the Department Head, with the approval
of County Administrator. Fines of more than $100 may be
levied, but must have the approval of the Board of
Supervisors. A written statement for the reasons for such
action shall be furnished to the employee fined, and a copy
will be made a part of the personnel file of the individual.

8-3 Suspensions

Suspensions are imposed separations from the employment
of the County for disciplinary reasons, where the offense is
not sufficiently grave to merit dismissal. An employee may
be suspended up to three days by the Department Head with
the approval of the County Administrator. An employee may
be suspended for up to 21 days by the County Administrator
with the approval of the Board of Supervisors. Such
approval need not be granted prior to the imposition of the
suspension, however if Board approval is not received, the
suspension shall be for three days only and retroactive pay
shall be granted for the time of suspension in excess of
three days. A written statement for the reasons for such
action shall be furnished to the employee suspended, and a
copy will be made part of the personnel flle of the
individual.

8-4 Demotions

\
Demotions are sometimes necessary for employees whose
work has not been satisfactory, but does not warrant
dismissal, and whose skills can be utilized at a lower pay
grade. The County Administrator may demote a person, after
recommendation by the Department Head, with the aporoval of
the Board of Supervisors.

8-5 Discharges —

An employee may be discharged for inefficiency,
insubordination, misconduct, or other just cause. Discharge
may be made by the Department Head with approval of the
County Administrator in the case of employees below
department head level. The County Administrator with the
approval of the Board of Supervisors may discharge other
employees. A written statement of the reasons for such
action shall be furnished the employee and a copy shall be
made part of the personnel file of the individual.

8-6 Disciplinary Procedures

, Upon receiving a report of an offense or act which
might result in disciplinary action, the Department BHead
will investigate the matter to ascertain the correct facts,
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both from the accuser and the accused. If just cause is
found by the Department Head, disciplinary action will be
initiated as described above. 1In all cases, the County
Administrator will be given the details of the discipline
and the causes therefore. If the employee feels aggrieved
by the decision, he may exercise his right according to the
grievance procedure shown in Article X of these rules.

8-7 Causes for Suspension, Demotion, or Dismissal

An employee may be suspended, demoted, or dismissed if
he or she:

(a) Violates any of the provisions of these rules.

(b) Has been convicted of a felony or of a misdemeanor
involving turpitude. The fact that an employee has been
charged with and is awaiting trial upon an offense may
result in disciplinary action consistent with the offense
charged, considering the circumstances and nature of the
offense, any admission of guilt by the employee and the
effect that such charge may have upon the public's or
employer's confidence in the employee's ability to perform
his duties as a county employee. .

(c) 1Is offensive in his conduct or language in public,
or toward the public, County officials, or fellow employees,
either during work or non-working hours.

(d) Uses intoxicants or misuses drugs while working,
or reports to work under the influence of intoxicants or
other controlled drugs not prescribed by a physician. If
the prescribed use of medication renders the employée unfit
to perform his job duties, then the employee shall not
report for work and shall notify his supervisor as with
other sick leave.

(e) Becomes afflicted with any disease, or has, or
obtains any physical ailment or defect which, in the opinion
of the County Administrator, on advise from the Department
Head and after confirmation by a physical examination,
renders him/her unfit for further employment by the County.

—_— (£) 1Is incompetent or inefficient in the performance

of the duties of his/her position.

{g). 1Is careless or negligent with the monies or other
property of the County or takes any property of the County
for his personal use or for sale or for gift to others.

(h) PFails to pay or make reasonable provisions for the
future payments of his debts or to provide for proper family
support and to pay his just financial obligations,

(i) Has used or threatened to use, or attempted to use
personal or political influence in securing promotion, leave
of absence, transfer, change of pay rate, or in any matter
related to his work. -

(j) 1Induces or has attempted to induce any employee of
the County to commit an unlawful act or to act in violation
of any lawful order or official regulation or order.
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(k) Takes for his personal use from any person, any
fee, gift or other valuable consideration in the course of
his work or in connection with it, when such a gift or other
valuable consideration is given in the hope or expectation
of receiving a favor or better treatment than that accorded
other persons. He/she shall not accept any bribe, gift,
token, monies, or other valuable consideration intended as
an inducement to perform or refrain from performing any
official act. He/she shall not engage in any action or
extortion, or other means of obtaining money or other things
of value through his position in the County government.

(1) Speaks disrespectfully, publicly criticizes, or
maliciously ridicules any official or employen or any
department of the County, judges, juSulC°S, or any other
officer of the court.

(m) Divulges or discusses any County business not
having previously been made public or discloses confidential
information to any person unless directed to do so by his
Department Head and shall not give out interviews or make

.public speeches concerning information not previously made

public. )

(n) Through gross neglect or inattention to his
duties, fails to properly protect or maintain, or loses
County property or equipment.

(o) Acts in any manner, whether during work hours or
otherwise such that the acts of the employee reflect
unfavorably on the County, it being the intent of the County
to employee persons who are honest, trustworthy and of good
character.

(p) Engages in conduct deemed to be sexual harrassment
of any person, including a subordinate employee or any
member of the public.

ARTICLE IX - SEPARATION OF EMPLOYEE

9-1 Resignation

To resign in good standing an employee must give the
Department Head at least fourteen calendar days prior
notice, unless the appointing authority agrees to permit a
shorter period of notice time.

9~2 Layoffs

The County Administrator may lay off employees by
reason of shortage of funds as certified by the Board of
Supervisors. Positions may be eliminated or changed to
best £fulfill the duties of County government. Layoffs shall
generally be made with consideration given the inverse order
of the date of employment, however all efforts shall be made

. to retain the most qualified and capable employees

regardless of the date employed.
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8-3 Retirement

When an employee subject to the provisions of the
County Retirement System has reached the age of mandatory
retirement:

(1) It shall be the duty of the Department Head to
recommend such action. WNothing contained herein however
shall be deemed to require the mandatory retirement of any
employee if such reguirement would violate any State or
Federal Law or Regulation.

(2) In the event an employee becomes incapable of
satisfactorily performing his/her duties before the
mandatory retirement age, the Department Head may recommend
demotion or transfer to any available position that the
employee is eligible and capable of satisfactorily
performing.

-ARTICLE X - GRIEVANCE PROCEDURE
10-1"mAdoption-ofgrievance procedure ™

The Board of Supervisors hereby adopts the Model
Grievance Procedure promulgated by the Commonwealth of
Vlrglnla, Department of Employee Relations Counselors, which
is attached hereto as Exhibit "D". For the purposes of the
Giles County Grievance procedure, the following terms as set

forth in the Model Grievance Procedure referred to above
shall have the following meanings:

(a) AGENCY: County of Giles
(b) AGENCY HEAD: Board of Supervisors of Giles County

(c) DIRECTOR, DEPT. OF EMPﬁOYEE RELATIONS COUNSELORS :
County Administrator

(d) DIRECTOR, DEPT. OF PERSONNEL AND TRAINING:
Chairman, Board of Supervisors of Giles County

(e) STATE: County of Giles

19
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OVERMVIEW OF THE MODEL GRIEVANCE PROCEDURE

During the past year, the state gricvance procedure has becn under review. Revisions to the
present procedure have just becn completed. The majority of the changes pertain to the format of
the procedure and to the rules of conduct for panel hearings. Attached is a2 model grievance
procedure for your use which incorporates the proposed changes to the grievance procedure. The
modzl is stamped "draft” because the changes have not received final approval and, therefore, the
model procedure should not be distributed to your employess. It is anticipated, however, that any
changes made to the draft procedure during the approval process will be minor.

By statute, the Director of the Department of Employee Relations Counselors may allow
maodifications to the three management steps of the gricvance proczdure. Therefore, 2 reduction in
the number of management steps may be allowed for smaller organizations. Every approved grievances
proczdure, however, must have at least two steps; an informal face-to-face verbal presentation
followed by the initiation of a written grievance and a full final management step hearing. For
those organizations which, because of their size, will have a two-step process, an illustration of
this two-step grievance process has been included at the end of the modél gricvance procsdure,

"Throughout the model procedure, certain position designations appear in brackets [ ].
. Depending on the type of organizatién. you may have to substitute different position designations
for the ones appearing in the model. The following is a list of these bracketed designations and a
description of the appropriate substitutions. '

Agency - insert the name of your organization (c.g. "board®, "department”, "housing

authority”, "local governing body").

Agency Head - inmsert.the position title of that person who segves as the chief

administrative officer of your organization. For local departments of social services and

community service boards, the board is the agency head; the respective boards may delzgate
their responsibilities.

Director, Department of Employee Relations‘.Counselors - for local governing bodies,

insert the title of the person who will be responsible for issuing grievability and

compliance rulings. o

Director, Departmént of Personnel apnd Training - for social services boards, community

service boards and housing authoritics, insert the position title of that person who

serves as the chief administrative officer of your organization; for local governing
bodics, insert the title of the person who will be responsible for reviewing panel
decisions.

State - insert the name of your organization.
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ACCESS TO PROCEDURE

A. COYERAGE OF PERSONNEL

II

. VOLUNTARY RESIGNATION

1. All full-time employess are eligible to file grievances, with the following exceptions:
a. probationary employees;
b. appointess of elected groups or individuals:
c...dcbarfmcnt.hcads or chief executive officers;
d. law enforczment officers who have elected to pursue a gricvance under Section 2.1-116.5
of the Code of Virginia; ‘
c. employees of judicial and legislative agencies;
f. employess clecting to resolve complaints pursuant to any other state or local
administrative procedure. '
2. Employess of local governing bodics cmploying 15 or more employees if the local governing
body does not have an approved local grievance procedure.
3. Employess of Iocil social service boards or departments and community service boards if:
a. they have not besn accepted into the grievance procedure of a local governing body; or
b. they arc not in an excluded position.
4. Employees of regional housing authorities or redevelopment 2nd housing authorities if:
a. they have not been accepted into the grievance procedure of a local governing body; or
b. they are not covered by a procedure approved by the Director of the Department of
Employee Relations Counselors. '
13
An employee who has voluntarily resigned may not initiate a gricvangc after the effective

date of the resignation.

. RULINGS ON ACCESS

If an employee is denied access to the grievaiicc procedure, the smployes niay sesk a ruling
from the [Director of the Department of Employes Relations Counselors). The request for a
ruling must be made in writing to the [Department of Employee Relations Counselors] within
five (5) work days of the denial. A copy of the request also must be sent to the [agency
head). ' ‘

DEFINITION OF GRIEVANCE

A. GRIEVABLE ISSUES

A gricvance is a complaint or dispute of an employee relating to his employment with his

[agency], including but not ‘necessarily Iimited to:

-1-
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Disciplinary actions;
Demotions, suspensions and dismissals whether resulting from formal discipline or

unsatisfactory ;job performance;

. Application ‘of personncl policies, procedurcs, rules, and regulations, inciuding the

application of policies involving matters referred to in subsection B;

RCP{?F}_{}_S. a result-of utilization of the grievance procedure or participation in the
gricvance of another state employee;

Discrimination on the basis of race, color, creed, political affiliation, age, disability,
national origin, or sex;

Annual cvaluation of performance where the employes can show that the evaluation was
arbitrary or capricious or was the result of misapplication of policy;

Failurc to be sclected for a position where the employes can show that established
personnel polipics or procedures were not followed or applied fairly;

Involuntary resignations.

NON-GRIEVABLE ISSUES
Management reserves the exclusive right to manage the affairs and operations of government.

Accordingly, the following complaints are not grievable:

1.

2.

Establishment and revision of wages, salaries, position classifications, or general
benefits;
Waork activity accepted by the employee as a condition of cmploymcn:lor work activity which

may reasonably be expected to be part of the job content;

3. Mcthods, means, and personnel by which work activities are carried on;

4. Contents of ordinances, statutes or cstablished personnel policies, proczdures, rules, and

. .

o N O W

regulations; _

Relief of employees from dutics during.cmcrgcncics;

Hiring, promotion, or retention of emplioyess within the [agency];

Transfer or assignment except where such actions constitute disciplinary actions;
Termination, layoff, demotion, or suspension from duties because of lack of work,
reduction in the work force or job abolition except where such action affects an employee
who has been reinstated within the previous six months as the result of the final
determination of a grievance. In any grievance brought under this exception, the action
taken by the [agency] shall be upheld upon a showing by the [agency] that

a. there was a valid business reason for the action, and

b. the employee was nortified of such reason in writing prior to the effective date of the

action.
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III. MANAGEMENT REVIEW

The gricvance procedure is the formal process by which an employes can present 2 complaint to

successively higher levels of management. The goal of the pracedure is management resolution

of the complaint through open discussion of the facts and issues.
A. FIRST STEP

1. Verbal Presentation:

a.

c.

The employee shall inform the first-step respondent of the grievance in an informal
face-to-face mecting within thirty (30) calendar days after knowledge of the event or
action which is the basis for the grievance. .The employee should state the nature of

the grievance and the relief sought at this time.

. The first-step respondent shall give a verbal tesponse to the employes within five (5)

“work days.’™

This phase provides supervisors and employess the opportunity to discuss the problem

informally. Both parties are encouraged to scek solutions to the dispute.

. If a resolution is not reached, the employee must-initiaté d written grievance within

fiveT(5)Work days of-the vérbal response (see Section IIL.A.2),
The first-step respondent shall be the immediate supervisor who is responsible for

hiring, evaluating performance, and/or taking disciplinary action.

- (1) When a grievance regarding discrimination or reprisal is based on actions taken by

the person designated as the employee's first-step respondent, the employee may go
to his {agency’s}.personnel officer to request that another supervisor who meets
the criteria set out above be designated as the first-step respondent. If no
appropriate first-step respondent can be designated, the employee may initiate the
grievance with the second-step respondent.

(2) When a grievance is initiated regarding disciplinary action, the appropriate
first-step respondent is the person who took the disciplinary action. If the
person who took the disciplinary action is not the immediate supervisor, the
number of management steps may be reduced However, regardless of the number of
management steps, the employes must be afforded a full third-step mecting 2s:

provided in Section IILC.

_ 2. Initiation of Written Gricvance .
a. The employee shall submit his grievance in writing on the grievance form to the

b.

first-step respondent within Five (5) work days of the verbal response. The pature of
the grievance and the specific relief requested should be clearly stated.
The first-step respondent shall respond in writing on the grievance form within five

(5) work days.
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c. If the first step respondent raises the issue of gricvability (which includes access (o
the procedure) or compliance, the cmployes may request a ruling on this martter from the
[Director of the Department of Embloycc Relations Counselors] (See Section IILD.).

d. If the employes accapts the first-step response, the grievance shall be clased by

marking the appropriate box on the gricvance form.

B. SECOND STEP:

L

If the employee does not accept the first-step response, and ncither the issue of
gricvability nor compliance has been raised, the employes may advance the grievance to the
second step by marking the appropriate box on the gricvance form and submitting the form A
10 the second-step respondent within five (5) work days of receiving the first-step
written response. :

The second-step respondsent shall meet ‘with the employes within five (5) work days after
recciving the grievance form. Only the employes and the second-step respondent are to be
at this meeting. Appropriate witnesses may be called; after testif ying each witness is to
be excused.

The second-step respondent shall respond in writing on the grievance form within five (5)
work days after the meeting.

If the second-step respondent raises the issue of grievability (which includes access to
the procedure) or compliance, the employee may request a-ruling on this matter from the
[Director of the Department of Employee Relations Counselors] (See Section IILD.).
If the employee accepts the second-step response, the gricvance shall Be closed by marking

the appropriate box on the grievance form.

C. THIRD STEP:

1.

If the employes does not accept the second-step respoase, and neither the issue of

gricvability nor compliance has besn raised, the employes may advance the gricvance to the
.th.ird step by marking the apprc;priatc box on the grievance form and submitting the form to
the third-step respondent within five (5) work days of recciving the sccond;stcp written
response.

The third-step respondent shall meet with the employes within five (5) work days after
receiving the grievance form. Prior to the day of the meeting, the third-step respondent
must be notified whether the employes will have representation at the meeting. If the
employee is represented by legal counsel, management has the option of being represented.
Each party is responsible for the cost of his own legal counsel or other representative.

o
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3. Only the cmploycc. and the third-step respondent, with representation as provided above,
are to be present at this mesting. Appropriate witnesses may be called; after testifying
cach witness is to be excused. In addition, by agreement of the [agency] and the
employee, 2 human resources representative may be present at the third-step mecting to
insure procedural compliance and to inform the parties of applicable policies and
procedures.

4. The third-stcp respondent shall respond in writing on the grievance form within five (5)
work days after the meeting.

S. If the employee accspts the third-step response, the grievance shall be closed bf marking
the appropriate box on the grievance form.

D. RULINGS

1. Grievability _

a. If the first or second-step management response indicates that a given issue(s) is not
gricvable or that the employee does not have access to the procedure, the employcs may
request 2 ruling from the [Director of the Department of Employee Relations
Counselors]. To request a ruling, the employee must mark the appropriate box on the
gricvance form and forwards the form to the [Director] within five (5) work days
after reccivihg the response. .

b. If the [Director] determines that the issue(s) is grievable, the gricvance may be
pursued through the management steps.

c. If the [Director] finds that the issue(s) is not gricvable, the employée may request on
the gricvance form an immediate determination by the [agency head] as to whether the
issue qualifies for 2 panel hearing (See Section IILE.).

2. Compliance '

a. If the issue of compliance is raised, a x:uling on the matter may be requested from the
[Director of the Department of Employess Relations Counselorsl To request a ruling,
the employes must mark the appropriate box on the grievance form and forwards the form
to the [Director] within five (5) work days after recciving the response. _

d. The decision of the [Director] on compliance issues is final and is not appealable.

E. QUALIFICATION FOR A HEARING '

1. After receiving the third-step response or after receiving 2 non-grievable response from

the [Director of the Department of Employes Relations Counselors), an émployee may request

that the grievance be qualified for a pane! hearing.

-5.
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. To request qualif i'cation for a hearing, the cmployee must mark the appropriate box on the

gricvance form and forward the form to the {agency head] within five (5) work days.

. The [agency head] shall determine within five (5) work days whether the issue(s) in the

grievance qualify for a hearing. A ruling by the [Director of the Department of Employes

Relations Counselors} on the issue of grievability is not binding on the [agency head)

. If the [agency head] determines that the issue(s) qualifies for a panel hearing, ;hc

management-step process should be completed before proceeding to panel (unless the

grievance is otherwise resolved).

. If the {agency head] determines that the issue(s) do not qualify far 2 pancl hearing, the

employes may appeal to the circuit court by marking the appropriate box on the gricvance

form a2nd submitting the form to the [agency ‘hcad] within Five (5) work days after
recziving the [agency head's] decision. This appeal to the circuit court is available at
no cost to the employce.

a. Within five (5) work days after receiving the request for an appeal, the [agency head]
shall transmit a copy of the grievance record and a notice of appeal to the clerk of
the circuit court in the locality in which the cmployee is employed. A copy of the
record fransmittcd to the court shall also be sent to the employee.

b. The failure of the [agency hcad] to transmit the record within the time allowed shall
not prejudice the rights of the employee. The court, on motion of the employee, may
issue a writ of certiorari requiring the agency head to transmit the record.

c. Within thirty (30) calendar days after receiving the record, the cé\iurg sitting without
a jury, shall hear the appeal on the record transmitted by the {agency] head and such
additional evidence as may be necessary to resolve any controversy as to the
correctness of the record. The decision of the court shall be rendered within fiftesn
(15) calendar days of the conclusion of the hearing. .

d. If the circuit court qualifies the.issue(s) for a panel hearing, and the
management-step process has not besn completaed, the management steps must be concluded
before the grievance proceeds to panel (uniess the grievance is otherwise resolved).
Once completed, the employee and the [agency] shall procesd with the sclection of the
panel members as provided in Section IV.A;

c. The court’s decision is final and is not appealable.

-6-
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IV. PANEL HEARING
A.SELECTION OF PANEL MEMBERS:
1. The employes and the [agency] shall cach select a panel member within five (5) work days

after receiving the decision that the grievance qualifies for a panel hearing. The

[agency] and the employee must provide the other with the name, address and tclcphonc

number of the individual selected to serve as a panc! member,

Third pancl member

a.

I gricvances not involving termination, the two panel members shall jo’xnily select 2
third panel member within five (5) work days of their appointment. Names of
individuals willing to serve may be submitted by the cmploycé and the [agency] to the
panel members for consideration. If the two panel members cannot agres on a third
pancl member, they must notify the [agency]. Within five (5) work days, the [agency]
shall request that the chief judge of the circuit court in the locality where the

employes is employed appoint a third panel member.

‘In cases of termination, the third panél mémber.shall be appointed by the Executive

Secretary of ‘the. Virginia. Supicme Couri from a-list of approved hearing of ficers.
In all grievances, the third panel member shall serve as chair of the panel. The chair

shall be responsible for coordinating the activities of the panel.

The following individuals are disqualified from scrving.as panel members:

a.

c.

Persons having a direct involvement with the grievance being heard pr with the problem
giving rise to the grievance, managcment-step respondents, the [agency head),
witnesses, and representatives of the parties.

Managers in a direct line of supervision of the employes at the time the challenged
action occurred or at the time the panel is constituted.

Attorneys having dircct. involvement with the subject matter of the gricvance, or
partners, associates, employess or co-workers of such attorneys. '

Relatives of a participant in the grievance process. or the spouse of a participant
(e.g- spouse, parent, child, descendants of a child, sibling, niece, nephew, first
cousin, aunt, uncle).

Mcembers of the employee's or management-step respondents’ immediate household.

Pancls chosen in compliance with these requirements shall be desmed to be impartial.

Each pane! member should be informed by the fagency] of the time periods required under
this procedure and should not agree to serve if unable to mest the time frames prescribed.

. Panel members are not spokesmen or advocates for either party, but should view their role

as an impartial decision maker.
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7. Challenges to the selection of 2 pancl member must be made in writing to the [Dcpartmcn‘t\
of Employee Relations Counselors] with a copy to the opposing party. The [Department]
will issue a ruling whether the selection is in compliance with the procsdure. If it is
not in compliance, the noncomplying party will have five (5) work days from reczipt of the

ruling to select a new panel member.

. COMMUNICATION WITH PANEL MEMBERS

1. The partics shall not discuss the substance or the merits of the grievance with any panel
member prior to the hearing. Any matters requiring the attention of the pancl should be
communicated to all panel members in writing with 2 copy to the other party.

2. Pancl members arc not to investigate matters perraining to the gricvancs prior to .thc
panel hearing. Any evidence to be considered must be brought to the artention of the

panel by the parties.

. PRE-HEARING

1. The full pancl shall sct the date, the time and places for the hearing, which should be
held within ten (10) work days following the selection of the full panel. The date
selected shall be as convenient for both parties as possible. The panel chair shall
immediately notify the parties of the hearing date. The panel shall conduct the hearing
in the locality where the employee was cmployed when the gricvance arose unless the panel
unanimously decides that another locationr is more appropriate.

2, .Any requests for postponement of the hearing date should be made in writing to the panel
chair with a copy to thg other party no later than five (5) work days \bcf ore the scheduled
hearing date. The panel shall grant or deny a request to change the date of the hearing
by majority vote.

3. Five (5) work days before the scheduled hearing date, the [agency] personnel officer shall
forward to the panel members the following information:

a. the grievance record; ' '

b. if the grievance involves a disciplinary action, a copy of the disciplinary action;
c. pancl decision form;

d. a copy of the grievance procadure. .

4. Five (5) work days befors the scheduled hearing date, cach party shall provide the panel

and the other party the following information:

a. a list of the witnesses each party intends to call at panel;

b. copies of the documents to be relied upon at the hearing, including personnel policies
and procedures not previously provided to the panel

-8-
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Nothing in this section shall prevent the panel from considering additional information or

testimony at the panel hearing relating to the issue(s) qualified.

D. HEARING PROCEDURE

I.
2.

The partics to the hearing are the employes and an individual selected by the [agency].
Each party may be represented by legal counsel or other representative at the panel
hearing. The legal counsel or representative may ¢xamine, cross-examine and present

cvidence on behalf of the party before the panel.

. Each party has a right to be present throughout the hearing and may be called to give

testimony.
Presentation of Evidence
a. Presentation of the case to the panel should be as follows:

(1) in all grievances challenging disciplinary actions, suspensions, demotions and
dismissals, the [agency] shall present its evidence first. In these matters, the
[agency] must show that its actions were more likely than not appropriate under
the circumstances.,

(2) in all other grievances the employee shall present his evidence first. In these
matters, the employee must show that the allegations are more likely than not
correct.

(3) the panel may, at its discretion, vary the order of presentation, but shall afford
full and equal opportunities for the partics to preseat all relevant and material

) cvidence. : L
b. At the option of cach party, opening statements may be made at. the beginning of the
hearing. The panel may ask for such statements in order to clarify the issue(s)

involved in the grievance. .

c. The panel chair will administer an oath to each witness prior to receiving testimony
from the witness. _
d. The witnesses, other than the parties, shall remain outside the hearing room and shall

be present only to give testimony before the panel. ' .

¢. The parties may call witnesses in the 6rdcr of their choosing. Each party must be
afforded the opportunity to examine and cross-examine ¢ach witness and to provide

rebuttal testimony. ,

f. The pancl may question the witnesses to clarify points made in testimony.

g. The parties shall produce any additional documentation or information requested by the
panecl, unless specifically prohibited by law. Personnel information is not, by law,
confidential. Inf ormati;n from personnel records may be disclosed in 2 manner which

R
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does not breach the privacy interests of third partics. Necither panel members nor )
partics shall disclose or discuss with any third party information obtained during the: '\
panel hcaring.'

h. Exhibits offered by the parties should be received in evidence by the pancl. The
evidencs should be marked as the gricvant's exhibit or the agency’s exhibit and made 2
part of the record.

i. After the close of all evidence, the parties shall be given an opportunity to make
closing statements summarizing their positions.

j. Following closing statements, the panel chair shall declare the hearing closed.

. Panel Authority

a. The panel has the specific and final zuthority to determine the propricty of the
attendance at the hearing of all persons not participating in the hearing. However,
the hearing shall be closed at the request of either party.

b. At the panel's discretion, a human resource officar may be present at the hearing and
may be called as a witness; however, the officer may not be present or advise the pancl
during its deliberations.

c. Panel members are not advocates for cither party; they are to decide the issues on the
evidence presented to the panel. .

d. By majbrity vote the panel must decide procedural questions and rule on objections
raised during the course of the hearing.

¢. The i:ancl may, on its own initiative, request the attendance of witnesses at the
hearing. Additionally, either party may request the panel to ask witnesses to appear.
However, the pancl does not have the authority to compel the" attendance of any
witness. It is expscted that in the furtherance of justice all parties will cooperate
in encouraging witnesses to appear.

f. Pancl hearings are not meant to be conducted as full court proceedings and panels shall
not be bound by the technical rules of svidence. Panels, however, should permit all

material and relevant evidence to be presented.

g. All hearings shall be recorded. If a court reporter is requested, the party requesting
the court reporter shall bear the costs for this service. In other cases, the [agency]
shall provide a recording device. The party requesting a transcript or copy will bear
all expenses associated with producing the copy.

h. If the panel requires assistance on procedural matters during the hearing or during
deliberations, the pane] should contact the [Director of the Department of Employes
Relations Counselors] for advice. If necessary, the panel hearing should be postponed

or delayed while secking guidance from the [Director]

-]10-
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E. POST HEARING

1. Panel Decision
2. The pancl shall render its decision on the panel decision form within ten (10) work

days of the conclusion of the hearing.

Pancis are to decide cases on the merits, not on compliance matters occurring prior to
or during panel hearings. Compliance issues raised during the panel hearing should be
referred to the [Director of the Department of Employes Relations Counselors).
The pancl, in rendering its decision, shall be guided but not bound by the relief

requested by the employee on the grievance form.

. Panels have the ‘authority to affirm-or x"cvc_rsé ‘the action -of the [agency] or, in

appropriate circumstances, choose a modified remedy. Panels may also recommend actions
to be taken by management.

A panel's rcspc_msibility is to ensurc the proper application of personnel policies and
procedures. A panel does not have the authority to formulate or change policies or
procedures or to consider matters which are not grievable,

When 2 panel dizects scinstatement, the pancl has the authority to award full, parrial,

or no backTpay for the period of separation. An award of back pay shall be offsct by
interim earnings, including unemployment or workers compensation, received during the

" period of separation.

Panels may not order damages or attorneys’ fees.

. [
. The panel chair shall mail copies of the panel decision form to the employee and the

[agencyl . )
The decision of the panel is final and.binding if it is consistent with written

policy. All decisions will be reviewed by the [Director of the Department of Personnel
and Training] to determine whether the decision is consistent with written palicy.

2. Challenges to Pancl Hearing

a.

Challenges regarding the conduct of the panel must be made within five (5) work days of
the alleged violation by requesting im writing a ruling from the Director of the

[Department of Employee Relations Counselors] with a copy to the other party. If the
violation occurs at the hearing, such challenge must be made within five (5) work days

of the hearing, regardless of whether the panel has rendered a decision.

. Challenges to a panel decision on the grounds that it is inconsistent with written

policy must be made to the [Director of the Department of Personnel and Training]
within five (5) work days of receipt of the decision. The [Director of the Department
of Personnel and Training] may, on his own action, require the panel to modify the

relief afforded in order for the decision to conform to written policy.

N A -11-
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c. Either party may request the panel to reconsider the svidence heard and/or reopen the
hearing to accapt additional testimony. Such request must be made to the panel chair,
in writing, with a copy to the other party within five (5) work days after recciving

the panel decision. The panel shall decide the matter by majority vote and issu¢ 3

decision within five (5) work days.

F. IMPLEMENTATION .
The [agency head) is responsible for assuring that the panel decision is implemented. Either

party may petition the circuit court having jurisdiction in the locality in which the

gricvant is employed for an order requiring implementation of the decision of the panel.

Y. GENERAL PROYISIONS
A. PROCEDURAL COMPLIANCE

1.

3.

Failure of either party without just cause to comply with all substantial procedural
requirements of the the grievance procedure may result in a decision in favor of the other
party. The granting to an emplayee of the relief sought on procedural noncompliance by
the {agency] may be made only after a determination that the issue is grievable. In any
case in which relief is granted on the basis of noncompliance, the relief provided must be

reviewed by the [Director of the Department of Personnel and Training] and found to be

‘consistent with written policy.

During the management steps of the grievance process, if a party fails to comply with a2
procedural requircment the challenging party must notify the pari‘y in writing of the
compliance violation within five (5) work days.

a. Notification by the employees shall be made to the [agencv head).

b. The notification must inform the noncomplying party of his right to corrsct the
violation within five (5) work days. ' '

c. If the party out of compliance fails to correct the noncompliance within five (5) work
days after receiving notification, the challenging party may request a ruling from the
[Director of the Department of Employes Relations Counselors] within five (5) work
days.

After a gricvance is qualified for 2 panel hearing, a party may challenge a proccdural

error by requesting a ruling from the [Director of the Department of Employes Relations

Counsclors] within five (5) work days of the alleged violation.

Notwithstanding the above, the [Director of the Department of Empioyec Relations

Counsclors] may on his own initiative render official compliance rulings whéncvcr there

appears t0 be noncompliance with a substantial requirement of the procedure.

-12-
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ya B. EXTENSION OF TIME PERIODS

The time periods contained in this policy are substantial procedural requircments. However,

such time periods may be extended by agreement of the parties. It is recommended that any

extensions be agreed to in writing and be for a reasonable and definite period. The panel

may, with just cause, extend the time periods applicable to the panel.
C. COMPENSATION AND REIMBURSEMENT

L.

5

With the exception of hearing of ficers appointed by the Executive Secretary of the Supreme
Court, cmployess serving as panel members, including those sclected by a circuit court
judges, are not compensated or reimbursed for any expenses associated with the hearing.
[State] employezs who participate in the gricvance process shall reczive leave from their
[agency] for the time served in accordance with [state] personnel policy and are to be
reimbursed by the [agency) for the reasonable costs of transportation, meals and lodging
in accordance with [state] travel regulations.

Employess who are grieving termination are not compensated except in cases where a panel
decision results in reinstatement with back pay. Reimbursement for travel expenses in
this instance is limited to thosc expenses which would have been incurred in travel from
the work location in which the grievance arose to the location of the hearing.

In gricvances challenging a termination, the employing [agency] of the employee shall bear

the per diem expenses and other costs of the administrative hearing officer.

E. RECORDERS

Recorders shall not be permitted in the management steps. They must be used at the panel

hearing. ) .

-

F. HEARING DISABLED EMPLOYEES
A hearing disabled employee shall be allowed to have an interpreter during all steps of the

grievance procsdure.

AUTHORITY

This state grievance procedure is revised effective July I, 1989, and supersedes all state
grievance procedures previously issued. This procedure may be revised, changed or eliminated as
allowed by statute. Statutory authority Scction 2.1-114.5:1 of the Code of Virginia (Cum. Supp.

1989).
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REDUCTION IN THE NUMBER OF MANAGEMENTS STEPS FOR

ORGANIZATIONS WITH LESS THAN THREE LEVELS OF SUPERVISION
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NOTE: In all organizations, regardless of size, the gricvant shall be provided at least two steps

in the grizsvancs process. Thase steps arc designated below as °“first step” and “final step™. In

cases in which there is only one level of supervision for purposes of the grievance process, the

“first-step respondent” and the "finai-step respondent” will be the same individual. If there is

only one level of supervision, sections A.l.e.(l1) and (2) of the model procedure should be

deleted.

flI. MANAGEMENT REVIEW

The grievancs procedure is the formal process by which an employes can present a complaint

to successively higher levels of management The goal of the procedure is management

resolution of the complaint through open discussion of the facts and issues.
A. FIRST STEP '
1. Verbal Presentation:

a.

¢.

The employee shall inform the first-step respondent of the grie.;vancc in an informal
face-to-face meeting within thirty (30) calendar days after knowledge of the event or
action which is the basis for the grievance. The employee should state the nature of
the grievance and the relief sought at this time.

The first-step respondent shall give a verbal response to the employee within five (5)
work days.

This phase provides supervisors and employees the opportunity to discuss the problem

informally. Both parties are cncouraged to seck solutions to the dispute.

. If a resolution is not reached, the employes must initiate a written grievance within

five (5) work days of the verbal response (sce Section IILLA.2).

The {irst-step respondent shall be the immediate supervisor who is responsible for

hiring, evaluating performance, and/or, taking disciplinary action.

(1) When a grievance regarding discrimination or reprisal is based on actions taken
by the person designated as the cmployee’s first-step respondent, the employee
may go to his fagency’s] personnel officer to request that another supervisor who
meets the criteria set out above be designated as the first-step respondent. If
no appropriate first-step respondent can be designated, the employee may initiate
the grievance with the final-step respondent.

(2) When a gricvance is initiated regarding disciplinary action, the appropriate
first-step respondent is the person who took the disciplinary action. If the
person who took the disciplinary action is not the immediate supervisor, the
number of management steps may be reduced. However, regardless of the pumber of
management steps, the employes must be afforded a full final-step mesting as

provided in Section III.B.
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2. Initiation of Written Grievance

a. The cmployee shall submit his gricvance in writing on the grievance form to the
first-step rcspond‘cnt within five (5) work days of the verbal responss. The nature of
the grievance and the specific relief requested should be clearly stated.

b. The flirst-step respondent shall respond in writing on the gricvance form withia five
(5) work days.

c. If the first step respondent raises the issue of gricvability (which includes access
10 the procedure) or compliance, the employee may request a ruling on this matter from
the [Director of the Department of Employee Relations Counsclors] (See Section
I11.D.).

d. If the employee accepts the first-step response, the grievance shall be closed by

marking the appropriate box on the grievance form.

B. FINAL STEP:

1. If the employee does not accept the first-step response, and neither the issue of
gricvability nor compliance has besn raised, the employes may advance the griecvance to
the final step by marking the appropriate box on the griévance form and submitting the
form to the final-step respondent within five (5) work days of receiving the
first-step written respoanse.

2. The final-step respondent shall mest with the employee within five (5) work days after
receiving the grievance form. PrioritotheZday:of thé iiceting, the.-final-step

_-respondent must be fotificd whether. thé.employee will Haverepresentation at:the -

-mezting: If the employee is represented by legal counsel, management has the option
of being represented. Each party is responsible for the cost of his oWwn legal counsel
or other representative. _

3. Only the employee and the final-step respondent, with representation as provided
above, are to be present at this meeting. Appropriate witnesses may be called; after
testif ying cach witness is to be excused. In addition, by agreement of the [agency]
and the employes, 2 human resourcss representative may be prasent at the final-step
meering to insure procedural compliance and to inform the parties of a;iplicablc
policies and procedures. )

4. The final-step respondent shall respond in writing on the grievance form within five
(5) work days after the mecting.

J. If the employee accepts the final-step response, the grievance shall be closed by

marking the appropriate box on the grievance form.

e .-
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January 10, 19946

Mr. Roger C. Mullins

Interim County Administrator
County of Giles

120 N. Main Street
Pearisburg, VA& 24134

Dear Mr. Mullins:

This is my written notice in regards to the Gilés County
Personnel Policy. In this letter I am formally filing a written
grievance concerning my dismissal as an employee of Giles County.

The reasons for dismissal, communicated by you verbally to me
does not fall within the rezlm of the policy.

With my request for this policy, grievance forms were not
included. This letter will serve as the written response for
thic step in place of the form. IT¥ a form must be filled out, I
would be glad to fill it out once I have received the,
aforementioned form. v
Through this grievance process I request reinstatement tc ay
position as manager of Castle Rock Galf and Recreation.
Furthermore, I reguecst reimbursemsnt of leost wages to the point

of reinstatement.

Your attention to thessz matiters is greatly appreciated.

Sincerely,

D Chef i

D. Thad Winas
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LAW OFFICES

HARTLEY, CHIDESTER & STEELE, P.C.
PEARISBURG. VIRGINIA 24134.0511

503 MOUNTAIN LAKE AVENUE
P. O, BOX 511

TELEPHONE

JAMES A. HARTLEY 15401 921-1703

RICHARD L. CHIDESTER J anuary 19, 199¢6 FACSIMILE
15401 921-2008

PHILLIP €, STEELE

via telecopier to (540) 983-9400 3 PLAINTIFF'S
and first class mail EXHIBIT 420

Gregory J. Haley, Esq.
Gentry, Locke, Rakes & Moore
P. O. Box 40013

Roanoke, VA 24038-0013

RE: D. Chad Wines
Dear Greg:

Thank you for your letter of January 18, 1996, regarding Mr.
Wines. This matter was brought to the attention of the Board of
Supervisors at their meeting last evening.

At that meeting, the Giles County Board of Supervisors voted
to reinstate Mr. Wines with full pay and benefits retroactive to
January 2, 1996, the date of his prior termination.

The Board also voted to terminate Mr. Wines empl&&ment with
the County effective January 26, 1996, for the following reasons:

1. Failure to follow the directive of the Board of
Supervisors that Castle Rock Recreation Area employees not be
allowed to work overtime or accumulate compensatory time for
hours worked in excess of forty hours per week.

2. Use of the County telephone to make personal long
distance telephone calls without reimbursing the County for such
calls. ' .

3. Failure to properly supervise the employees under his
control, specifically including allowing one or more employees to
be idle or engage in personal activities during working hours.

4. Tampering with the Castle Rock computer system after his
previous termination which resulted in the County being locked
out of certain functions of the computer system.

5. Inefficiency in the management of the Castle Rock

Recreation Area which resulted in a substantial reduction of the
net revenues of the facility as compared to previous years.
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Mr. Wines may schedule an appointment to respond to these
reasons for termination with Roger Mullins, the interim County
Administrator, who according to the County Personnel Policy is
the Chief Personnel Officer for the County. This meeting must
occur no later than January 26, 1996, the date of his
termination. Should Mr. Mullins find sufficient cause to believe
that the charges have no basis, then Mr. Wines will have a
further opportunlty to appear before the Board of Supervisors at
their meeting on February 1, 1996. Should Mr. Mullins not be
persuaded that the charges have no basis, Mr. Wines employment
will be terminated effectlve 5:00 PM on January 26, 199€.

Mr. Wines may also avail himself of the Grievance Procedure
adopted as a part of the Giles County personnel policy if he so
desires. I believe that he has initiated a grievance due to his
first termination which we now deem moot since he has been
reinstated with back pay and benefits.

In the meantime, the Board of Supervisors has suspended Mr.
Wines from his duties, however he will receive full pay and
benefits during his period of suspen51on. Due to the incident
with the computer system, Mr. Wines is not to come on the Castle
Rock property unless specifically authorized to do so in writing
by the County Administrator. L

v

If you have any questions about this matter, please do not
hesitate to contact me. With kindest regards, I am,

Very truly yours,

Richard L. Chidester
Giles County Attorney

Roger C. Mullins, Intexrim
County Administrator

RLC:tg

cc: D. Chad Wines, via first class mail

RLC9S-3\wines119
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County of Biles
I,

W. P. Freeman Larry A. Blankenship
Member at Large Western District
R. W. Williams Barbara M. Hobbs
Member at Large Central District
Roger C. Mullins Larry Jay Williams
County Administrator (Interim) mo arvd of gupgtﬁ {gors Eastern District

120 North Main Street
Pearisburg, Virginia 24134

Gregory J. Haley, Esq.
Gentry Locke Rakes & Moore
P. O. Box 40013

Roanoke, VA 24038-0013

- “RE: D. Chad-Wines

Dear Mr. Halev:

February 5, 1996

S ;  PLAINTIFF'S
EXHIBIT 40

*q

5 County Administratcr for Giles County I -have determined

bthat t.!w grievance which wag filed 'By Me: -Wines through your T

letter of I‘Abvuar'y 2, 1356, not grievable because Mr. Wines is
not covered by the Giles County Grievance Procedure.

Section I (a) (1) (c¢)

of the procedure excludes department

heads -from coverage under the procedure.” 'Section 1-5 (e) of the
Giles County Personnel Policy clearly designates the Castle Rock

Recreaticn Arsa Manager as

a department head.

— - -. Please contact our County Attorney; Mr. Chidester, if you

have any further guestions

RM:jd

cc:  County Attorney

Telephone; (54

about this matter.

Roge¥ Mullins
County Administrator

Eincerely,

286 FAX: (540) 921-1846



GENTRY LOCKE
RAKES & MCDRE

«
Attorneys at Law 9 '\"q 10 Frankiin Road, S.E.

Qn

540-983+9300 Direct No. 54049839368 A Post Office Box 4001 5
-‘*! )

Facsimile 5409835400 Roanoke, th’gima 24038-00:3

December.31, 1997

i PLAINTIFE'S

Mr. Roger C. Mullins

County Administrator

Giles County

120 North Main Street
Pearisburg, Virginia 24134-1697

Re: Notice of Claim/D. Chad Wines
Dear Mr. Mullins:

We have enclosed a Notice of Claim to be filed on behalf of Chad Wines. The enclosed
document includes a facsimile signature. We will send the original on to you when we
receive it back from Mr. Wines. We would ask that you present Mr. Wines’ Notice of Claim
to the Board at its next meeting. We will attend the Board meeting to respond to any
questions the Board may have if that is desired.

I\

Please call if you have any questions.

Very truly yours,
GENTRY LOCKE RAKES & MOORE

GJH/bd
Enclosure
cc:  Richard Chidester, Esq.

6059\1\405887.1
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DEC 31 ’S7 P1:56PM H'S:R BLOCK FRONTROYAL VA. 27243

Ta:

The Claimant, D.

NOTICE OF CLAIM

BOARD OF SUPERVISORS OF GILES COUNTY, VIRGINIA
¢/a Mr, Rogar C. Mullins

Counry Admipistrator

Giles County
120 North Maln Street
Pearisburg, Virginia 24134-1697

Re: D, C'!wd Wines

d Wines, files this Notice of Claim pursuant to Va, Code Ann, § 15.2-

1243, et seq,, assertrg his claim against the Board of Supervisors of Giles County, Virginia
(the "County") based|on the County’s actions in breach of its employment contract with Mr,
Wines. In support.of this claim, Mr, Wines states as follows:

£QSO\1\J01567.1

eached its employment contract with Mr. Wines by terminating his
employmenn Without just cause in violation of §§ 8-5 and 8-7 of the Giles County
Personnel Plan. The County also failed to follow the progressive discipline and
dismissal procl:dnres required by §§ 8-1, 8-5 and 8-6 of the County’s*Personnel Plan,
The specific facts related to Mr, Wines’ claim are reviewed in correspondence by Mr,
Wines’ counsdl to Mr. Chidester dated January 18, 1996 and January 25, 1996.

The County!

At the time off the County’s :ermination of Mr. Wines’ employment, Mr, Wines was
carning $25/258 per year. In addition, Mr. Wines was recelving addirional
empioymcntgbhncﬁts worth approximasrsly $6,563.31 per year. <

The County has also falled to pay Mr, Wines accnied compensatory, vacaton, and

sick leave inithe amount of approximately §7,173. This amount is duc pursuant to
§3 5-9, 7-2 ang 7-3 of the County’s Personnel Policy.

As a result of|the County’s actions in breach of its employment contract with Mr,
Wines, Mr. Winas has incurred damages of $135;173. This amount reflects the
approxinmtc.gtlue of four years of emplayment compensation plus the value of
employment :benefits during that time and the approximate value of accrued but
unpaid compensatory, vacation and sick leave.

As of Dccenjdcr 31, 1997, Mr, Wines has not obtained employment in his fleld

. comparable to{his position prior to the County’s actions.
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DeC 31 “97 B1:56PM HER BLOCK FRONTROYAL VA. 27243

6.  The County’sjactions also violated Mr, Wines’ ¢ivil rights as protected under federal
law by termingting his protected property interest in his employment without offering
due process gf law,

WHEREFORE, purpuant to Va. Code Ann. § 15.1-1243 gt seq,, Mr. Wines hereby requests
that the County compensate him in the amount of §135,173 for damages incurred as a result

of the County’s bre

COMMONWEALTH OF VIRGINIA

E€FFY /COUNTY

of its employment contract with Mr, Wines,

9 Ciy il

D. Chad Wines.

)
) To-wit:
QN2 )

The foregoing

. - ’, r -
instrument was subscribed and swamn to before me this 3/~ day of

Deccmber, 1997, hy D, Chad Wines.

S Lerrnn £ 7

" Hotary Public/ 7

My commission expites: _ /—3/-9 9

6059\ 1\301567.1
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I PLAINTIFF'S
| EXHIBITAw

D. Chad Wines — Lost Salary and Benefits

1. Lost Salary

(@)  January 27, 1996 — January 26, 1997 = $ 25,268.00

(b)  January 27, 1997 — January January 5, 1998 = $23.688.67

(¢)  Total lost salary $ 48,956.67
2. Accrued Compensatory Time and Vacation Time

()  Compensatory Time: 240 hrs. x $12.63 per hr. = $ 3,031.20

(b)  Vacation Time: 152 hrs. x $12.63 per hr. = $ 1.919.76

()  Total Compensatory Time and Vacation Time = $ 4,950.96

3. Virginia Retirement System

(@)  $2,206.83 per year x 2 years = $ 4,413.66
4. Health Insurance
(a)  $233 per month x 24 months = $ 5,592.00
5. TOTAL LOST SALARY
AND BENEFITS = $6391329
Vocotion oy —  1,846.80
Recawved
{W:AlinG0SO\1\00644247.DOC}
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