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RORER A. JAMES, JR.,
v.

ALLEN H. POWELL

Record 624

FROM THE CffiCUIT COURT OF FRANKLIN COUNTY, VA.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimPnsions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or :file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.

IN THE

Supreme ~ourt of Appeals of Virginia
AT RICIThfOND.

RORER A. JAMES, JR.

vs.

ALLEN H. POWELL.

PETITlON FOR WRIT OF ERROR.

To the H onorahle J11,dges of the Supreme Court of

Appeal.~:

. Your undersigned petitioner, Rorer A. James, Jr., respectfully shows unto Your Honors that he is aggrieved by 'the
:final judgment of the ~Circuit .Court of Franklin :County, Virginia, entered on the 18th day of July, 1928, in a certain action at law in which Allen H. Powell was plaintiff and your
petitioner was defendant.
From the transcript of the record, duly certified, hereto
attached, the following will a.ppear as
THE F.&OTS.
Rorer A. James, Jr., is the owner of two newspapers, published in_ the ·City of Danville, ·County of Pittsylvania, Virginia, known as The Danville Register and The Bee.
Allen H. Powell is a resident of Franklin County, living
nef:tr R.ocky lviount in that county, more than fifty miles from
Danville.
On the 13th day of November, 1927, a man by the name of
Godfrey passed through Franklin County in an automobile.
It was alleged that Godfrey committed highway robbery by
taking certain property from a man named Perdue. Perdue
returned to Rocky Mount and, in company with Powell, went
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back to the scene of the robbery and, in attempting to arrest
Godfrey or in an altercation growing out of the alleged robbery, Godfrey was shot and killed by. Powell.
Perdue and Po,vell were arrested upon a warrant (Exhibit 3, page 36 of the record}, issued on the 13th of November, charging them w.ith first degree murder. They appeared
before the magistrate on the same day; waived preliminary
hearing; the case was sent to the grand jury, and they were
bonded each in the sum of $5,000.00 for their appearance.
When the grand jury met both Powell and Perdue were
duly indicted and charged by the ·grand jury with first degree murder, the indictment having been returned the 14th
day of November, 1927. (Exhibit 4, pp. 38, 39 of the record.)
On the 18th day of November there appeared in the defendant's paper, The Bee, published in Danville, an article
purporting to give an account of these judicial proceedings,.
which article was accurate and true in part, but which was
inadvertently inaccurate as to another part thereof in that
the reporter for the paper in preparing said article confused
the facts as to the robbery of Perdue by Godfrey and made
the statement' that Powell and Perdue were not only charged
with first degree murder but also with robbery.

PAPER NOT CIRCULATED IN FRANKLIN COUNTY.
This article appeared only once, in the afternoon or home
edition of The Bee. This paper was published in Danville ;
was circulated generally in that city and the evidence conclusively shows that no copy of same 'vas sent into or circulated in Franklin County, directly by the news·paper itself, or indirectly in due course of publication by any person
who might have obtained a copy at place of issue or elsewhere.
The article appeared F·riday afternoon, the 18th day of
November, N·ovember 20tJ~, the SundaY. following, a resident
of Danville visited a friend of his at Rocky Mount in Franklin County. lTpon his return to Danville he obtained a copy
of this issue of the paper and mailed to his friend in ·Franklin
County, who kept.it for two or three weeks and later delivered
it to Powell, the plaintiff. (Bernard, pp. 33, 34 R.)
On Feb. 10, 1928, ti1e indictment charging Perdue and
Powell with first degree murder 'vas brought on for trial in
the Circuit Court of Franklin ·County. They elected to be
tried separately and, after the hearing, Perdue 'vas acquitted. Whereupon a verdict of "not guilty" was also entered as to Powell.
.
'
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The Danville Register of Feb. 11, 1928, also reported this
judicial proceeding. That article (Exhibit A, p. 32 R.) reads
as follows:
"PERDUE ACQUITTED OF MURDER CliARGE.
Expect Date of Hodges Hearing to be Set T·oday.
Rocky Mount, Va., Feb. 10.-B. F. Perdue, former ·F·ranklin County Officer, charged ·with the murder of Coley Godfrey, Roanoke picture frame agent, on November 3, was found
'not guilty' by a jury in the Franklin County Court here at
6:15 o'clock this afternoon, after 25 minutes of deliberation.
The verdict of acquittal automatically clears A. H. ·Powell
jointly charged 'vith the killing. Judge Dillard rnled that
as the evidence in both cases was identical, that it would not
be necessary to try Powell. II. D. and H. N. Dillard represented the defendant, while J. P. Lee condueted the State '·s
case. The Commonwealth contended that Godfrey was shot
'vith robbery as the motive, the defense contending that Godfrey robbed Perdue and that it was later in attempting to
arrest Godfrey, on Blackwater bridge, that Powell, who had
been deputized by Perdue, a former police officer, shot Godfrey, the victim dying while ·being :brought to town in a Ford
Cou:pe. ''
Shortly thereafter the plaintiff, Powell, along with his attorney, Mr. Herbert Dillard, came to Danville and called at
the office of the newspaper to complain of the inaccuracy in
the published accounts of the judicial proceeding. This complaint, made the latter part of Fehrua.ry, was the first notice
or suggestion that the ne·wspaper had of its error in connection with the report, although the report ha,d been in the
possession of the plaintiff for many months.
When the plaintiff and his counsel appeared at the newspaper office they were treated with every courtesy and consideration; immediate investigation was made and a correc.. tion 'vas prepared in the presence of the plaintiff and his
attorney; approved by them and the under:standing reached
that the publication of this correction would satisfactorily
adjust all claims. The correction was promptly published
on the first page of the newspaper and appears as Exhibit 7,
p. 55 of the record, reading as follows:
·

r-----
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''EXHIBIT NO. 7.

THE.FT NEVER ENTERED INTO POWELL ·CASE.
Franklin }fan and Be11- Perdue Won Prompt Acquittal.
"Herbert Dillard, Attorney of Franklin County, and .A.llen
H. Powell, came to Danville yesterd~y and issued a formal
statement bearing on the recent acquittal of Ben F. Perdue
and <>f 1\tir. Powell of Rocky Mount early ·this month on
charges of murder. Perdue was acquitted by a jury in twenty
minutes time and the State's case was considered ·by ~Com
monwealth's Attorney J. P. Lee as so lacking in convinci:qg
evidence that instead of entering a nolle prosequi in Powell's
case he asked that a not guilty verdict be entered. This was
done, .giving both men complete clearance.
.
"Messrs. Dillard and· Powell took exception to the statements appearing in this paper that the State in pres·~ing the
charges against P·owell and Perdue claimed robbery as the
motive of the .murder. 'There was at no time any suggestion
that robbery was the mo,tive and at no time has there ever
been any intimation of .such a charge,' Mr. Dillard says.
(Copied from The Bee-Danville, Tuesday Afternoon, February 21, 1928.) ''
Nothing further was heard from the plaintiff and the defendant felt satisfi·ed, as well he might, that the error had been
corrected.
A month elapsed and the defendant was served with notice of action for $10,000 damages on account of the publication of the reports of this judicial proceeding.
Rorer A. James, Jr., proceded immediately to Franklin
County.and ascertained from plai.ntiff's counsel that the real
cause of complaint was as. to the 'vording of the correction of
Feb. 21st. He had prepared and immediately published a
further correction, which was entirely satisfactory to all
concerned. This correction appears as Exhibit 8, pp. 57, 58
of the reco·rd and reads as follows:
"EXHIBIT NO.8.
POWELL AND PERDUE FRE·E FRO~£ BLAME.
Retraction for Injustice Done Franklin County Man.
"It has just been.brought to the attention of the publisher
of The Bee that in a publication of November 18, a publica-
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tion of February 4 and a publication of February 9 an unintentional injustice was done }.llessrs. A. S. Powell and B.
F. Perdue of Franklin County, Virginia.
"On Novem·ber 14 the two gentlemen in question were
indicted in the Circuit Court of Franklin Oounty for the
murder of Coley Godfrey. It developed at the trial <>f this·
indic,tment in February that Godfrey had been killed during
an att.empt upon the part of Powell and Perdue to arrest
him upon the charge of robbing Perdue. In some unaccount...:
able way .the information as it reached The Bee 'vas confused in tran.smission and statements were published which
constituted a reflection on 1v[essrs. Po,vell and Perdue.
''It is the desire of this ,paper to make a public retraction
and to correct the injustice. It wishes to vouch for the fact
that at no time was there any charge made against Messrs.
Powell and Perdue that they were guilty of any dishonest
conduct ·of ariy character. The sole contention of the .Commonwealth in its prosecution against them was that they
had perhaps attempted an arrest without having the authority so to do and in that attempt had used more f<>rce
than it was necessary for .their purpose.
''Even this contention was not accepted by the jury, whieh
tried Mr.. Perdue, he being very promptly acquitted, and
as a result thereof llfr. Powell was dismissed upon motion of
the •Commonwealth 's Attorney.
(Copied from The Bee, Danville, S'unday, 1\!Iarch 24th.) ''
ALLEGATIONS OF THE NOTICE.
For the purpose of making clear to this honorable court
great injustice that was done to the defendant in the trial
court, particular attention is called to the fact that the notice
of motion as to the article in The Bee <>f November 18th and
as to the a.rticle in The Danville Register of Feb. 10, 1928,
proceeds entirely upon the theory and makes no allegation
whatever except that Powell, being a well-thought-of citizen .
in Franklin County, the defendant published an article in
his home county, thereby causing him injury and damage by
reason of los·s of esteem in tha.t county.
It is conc.Iusively proven and, in fact, conceded that only
one copy of The Bee containing .the article of N,ovember
18th, ever got into Franklin County and that 'vas seen by
only one person other than the plaintiff, and there is absolutely no proof or, in fact, any attempt to prove, any damage
·
.
of any sort.
th~
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It is further conceded that this one co·py of the paper did
not get into Franklin ·County in due course of publication
of the newspaper but was sent into Franklin County after it
had ceased to be a current issue of the paper by a person
wholly disconnected with the defendant.
It is for this reason, no doubt, that the article in The Danville Regi_ster of February lOth was also complained of. It
is quite tn1e that this article ·was sent by the defendant into
Franklin County, but it sho,vs upon its face that it could
not possibly have caused the plaintiff, Powell, the slightest
injury nor did it, in fact, in any way reflect upon him.
Defendant was not a resident of Franklin County but a
resident of Pittsylvania and notice of motion was served on
him in the City of Danville.
The jury, having heard the evidence, were instructed by
the court to find for the ·plaintiff and to fix the damages, including such amount as they might think proper, without
any qualification 'vhatever as to the two articles, and 'vithout
regard to the fa0t that the defendant did not ·send nor was
l1e in any way responsible for sending the article complained
of into Franklin County.
PROCEEDINGS.
Upon this notice of motion, alleging damage from the two
articles in question, and confining the damage entirely to the
alleged publication and circulation in Franklin County, the
notice of motion, containing four counts, two as to each article, one charging common law libel and the other declaration of the Virginia statute of insulting 'vords, was matured.
The court on the 7th day of .A. pril, approximately hvo weeks
after the action had been instituted, required the defend:"lnt
to plead and file his defense by the 16th day of April.
The defendant ·pleaded the general issue of not guilty and
set up the privileged occasion of report of judicial proceedings.
He did not UJt that time file a plea in abatement as to the
article of Nov. 18th for the reasons that 'viii fully appear in
the motion subsequently made, attention being called to the
fact that there were two issues of the paper and that, upon
investigation, the defendant 'vas unable in the limited time
at his disposal to determine the correct facts as to the publication of the article of Nov. 18th in Franklin Coutny. Upon
ascertaining the true facts as to tl1is publication, which are
set out above, and before the trial, the defendant tendered
l1is motion in writing, setting out the reasons for his delay,
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:and tendered a plea in abatement, appealing to the court not
to require that the defendant ·should answer in Franklin
(}ounty, the home of the plaintiff, for the publication of an
article which appeared in a distant city, upon the allegations
of injury to plaintiff only by the circulation in Franklin
County. The defendant also tendered further grounds of
defense setting up that the measure of damages would, of
eourse, necessarily vary, depending upon the place of publication. These grounds of defense were rejected.
The defendant also filed a demurrer as to the article in
The Danville Register of Feb. lOth, as ·to the fi·r.st count
thereof, which proceeded under common law, alleging that
said article did not contain libelous matter. The court refused to consider said demurrer, there by overruling same.
During the trial of the case there 'vere exceptions to certain evidence introduced and the defendant tendered to the
eourt a number of instructions which presented his theory
of the case, all of which were refused, and the jury was instructed, in effect, to :flnd for the plaintiff and was allowed
to fix the damages as to both articles upon the theory that
they \vere published by the defendant in Franklin ·County.
The jury having· found a verdict for $1,100.00 against the defendant, motions having been duly made to set same aside,
said motion having been overruled, final judgment of the court
was entered thereon.
To all of the above actions of the court exceptions were
duly taken and same were preserved in ·Certificates of Exceptions appearing in the record, signed by the Honorable
P. H. Dillard, trial judge, on the 21st clay of August, 1928.
A complete stenographic transcript of the proceedings in
i:he trial court appears in the record.

ERRORS ASSIGNED.
1. The trial court was in error in refusing to consider and
sustain the demurrer tendered (pp. 18, 19 of the transcript)
to the third count of the notice. The third count proceeded
for common law libel. The article complained of is that
nlready sef out in full on page 3 of this petition. Petitioner
submits it was error not to hold as a matter of law that this
article would not constitute libel at common law.
2. The court was in error in· refusing to permit plea in
abatement to be filed to the first and second counts of notice
and in denying the motion set out in Certificate of Excep-
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tion No. 5 (pp. 81, 82, 83, 84 and 85 of the transcript). Xhe
court held that the plea in abatement was tendered too late,
although the facts which were set out in the motion and which
were undenied show that the defendant tendered same just
as soon as he was aware of the facts which warranted it.
The cour·t also held that the place of circulation of the
libel was wholly immaterial. It may be true that J the place
of the personal injury, for example in a railroad accident,
might be immaterial, bu:t petitioner submits that the place
of circulation of the libel is most material in determining
the oorrect measure of damages, if any. ·
3. The trial c.ourt erred in giving Instruction No. 1 (p. 21
of the transcript) over the objection of the defendant. In
accordance with the rule of the court the grounds of that objection were stated at the time and appear on pp. 21 and 22
of the transcript to which the court is respectfully referred.
4. The court erred in giving, over the objection of the defendant, Instruction No. 3 for plaintiff, the grounds of object1on being duly assigned on pagAs 22, 23 of the transcript.
5. The eourt erred in giving Instruction No. 5 for the plainti. over the objection of the defendant, found on pages 23
and 24 of the transcript, the grounds of the objection being
there stated.
6. The court erred in g·iving Instruction No. 6, over the
objection of the defendant, found on pages 24 and 25 of the
transcript, upon the grounds there assigp.ed and not here repeated.
7. The court was in error in refusing Instructions A, B, K,
C, D, E~ F and G, tendered by the defendant, and set out in
Certificate of Exception No. 2. (Pp. 26-29 of the transcript.)
All of these ins·tructions presented the defendant's theory
of the case, but the court denied them all and the effect of the
court's instructions given and its refusal. to give the instructions offered by the defendant, constituted a ruling which denied completely any consideration by the jury of the question of privilege as to either of the articles in question, and
permitted, and, in fact, directed the jury to consider, in arriving at the damages, the circulation of the article in Frank-

-
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lin ·County, plaintiff's home county, when such circulation
was not in due course of the publication of the newspaper,
but was the result of the entirely independent act of a person in no way connected with the defendant. For example,
Instruction IC reads as follows:
''INSTRUCTION K.
The cour.t instructs the jury that there can· be no recovery
of damages under the first count of the notice for any damage arising from the fact that the Bee of No'V. 18 was mailed
from Danville to Bernatd by some one in no way connected
'vith the defendant.''
The court denied this instruction and plaintiff's counsel
''ras permitted to argue and did argue damages resulting
from its publication in F·ranklin County, although the defendant, James, was in no way responsible therefor. Particular attention is called to the fact that this instruction is
limited in application to the first count, the charge of common law libel, and to the particular article of ~ov. 18th.
Instruction C proceeded upon the theory that the · evidence showed, or tended to show, so that there wa~ a question for the jury to eonsider, ·that Powell expressly agreed,
in consideration of the newspaper's publishing an apology,
that the whole matter would be settled. The newspaper carried out its part of the ag-reement and Powell was bound
thereby and should not thereafter have been allowed •to assert a claim for damages.
The remainder of the instructions offered ·by the defendant not specifically referred to, in varying language, so as
to avoid any question as to the form of the instructions,
asked the court to instruct the jury at le~st in modification
of the rule laid down in the instructions given for the plaintiff, and asked the court to distinguish between the two articles sued upon and not to instruct the jury, as the court
did, that the defendant, as a matter of law, was liable for
both articles on all four counts, and the only question before the jury was the Jllea-sure of damages, and that the jury
must consider both articles as circulated by the defendant
in Franklin County.
8. The court erred in excluding the answer to the question
propounded to Gerard Tetley, witness for defendant, set out
in ·Certificate of Exception No. 4, page 80, it being contended

---------------
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by petitioner that the occasion be qualifiedly privileged, the
question of malice was for the jury; that they were entitled
to know all of the facts and circumstances surrounding the
publication to determine whether the qualifiedly privileged
occasion had ·been abused so as to make the publication actionable.
9. The court erred in refusing to set aside the verdict and
grant the defendant a new trial because of the errors of the
trial court heretofore pointed out.

10. The court erred in refusing to strike out of the· record
the article of Friday, Nov. 18, 1927, because the only allegation was of its circulation in Franklin County and the evidence conclusively showed it was never circulated in Franklin ·County by this defendant; that, therefore, there was a
material variance between the allegations and proof. This
exception is fully set out in Certificate of Exception No. 7,
found on page 87 of the transcript.
ARGU~IENT.

THE DEl\iURRER. TO THE THI.RD COUNT SHOULD
HAVE BEEN SUSTAINED.
As heretofore stated the third count proceeds for common
law libel and alleges the publication on the ......... day of
lt,ebruary, 1928, of the article in The Danville Register.
Examination of this article will show on its face that by
no construction could its publication be taken to reflect in
any way upon Powell. The article says that Perdue was
charged ·with murder of Coley Godfrey; that he was tried
and found not guilty; that A. H. Po·well, jointly -charged 'vith
the killing, was automatically cleared. It does state that in
the Perdu.e case tlie Commonwealth contended that Godfrey
was shot with robbery as the motive, but it also sets out
the contention of the defendant and shows tha.t Powell did .
not come into the case at all until he 'vent to the scene of
the shooting for the purpose of arresting Godfrey. It further shows on its face that it 'vas a fa.ir, accurate and full
acco:unt of the murder trial of one Perdue in Franklin County.
The only reference to Powell at all is to show that he was
11ot tried, which was wholly accurate, and there was no sort
of suggestion or ·statement in the article that the Commonwealth made any sort of contention 'vhatever with reference
to Powell.
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While it may be true however plainly the article shows
upon its face that it is not actionable and the court cannot
decide that question on the demurrer under Qur statute of
insulting ·words by reason of the statute itself, such not the
law as to common law libel .and this count proceeds independently of the statute. It is submitted that the principles
of law involved in this assignment are so well settled that
citation of authority is unnecessary.
PLEA IN ABATEMENT SHOULD HAVE BEEN
RECEIVED.
Petitioner is familiar \vith the statute which requires that
a plea in abatement, when merely a dilatory plea, should he
filed before a. plea iu bar, but he calls attention of the court
to the facts as set out in his motion to :file this plea and
points out that he was required by an order of the court to
plead by April 16th, which, to say the least, was out of the
usual order, as generally the pleadings in a notice of this
character are not made up until the case is actually called
for trial. The matter sought to be set up in a plea of abatement as shown by this motion was, petitioner submits, material. It was offered just as soon· as petitioner was aware
of the facts. It was a great injustice to require the defendant to answer in lt,ranklin ·County for the alleged publication
of a libel in the plaintiff's own county, \Vhen, as a matter of
fact, no such publie.ation or circulation had been made by the
defendant. Petitioner calls attention to section 6104 of the
Code, which, he submits, should be read in connection with
the section which immediately follows, 6105, the section fixing
the time of the filing of the plea in abatement.
Section 6104 'vas intended, "re submit, to avoid injustice.
Under this section any question material to the issue .should
lJe permitted to be heard at any time. The honorable judge
of the trial court apparently agreed with petitioner on this
point, but held, as shown ·by his certificate, page 83, that the
place of circulation of the libel 'vas 'vholly immaterial and
that therefore the plea in abatement could not be considered,
as, not being material, it did not ·come within the purview
of Section 6104.

IS THE PLACE OF ·CIRCULATION IN A SUIT FOR
·LIBEL ~iATERIAL?
The trial court based its ruling apparently upon Moore v.
Norfolk & Western Railway Co., 124 Va. 628.
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That was a ·case in which there was a personal injury growing out of a railroad accident which occurred in the City of
Lynchburg. Suit was brought in the County of Campbell.
The court there held that allegation as to the place of the
injury was immaterial.
In this holding we fully concur, but we submit in the case
at bar that the facts are entirely different. We can well see
that it is wholly immaterial 'so far as the damages are concerned as to the place of the injury· in an action for personal
injuries. The plaintiff's damages are the same, whether his
leg is cut off in Virginia or in California, but we respectfully
submit to the court that this does not apply to the alleged
circulation o-f a libel. A libel circulated against Powell in
the City of D.anville, where he does not live, has never lived
and is unknown, must of necessity cause very much less damage than the circulation of the same libel in his home county
'vhere he has lived, among people who know him, and wi~h
whom he associates. vVe submit, therefore, tha.t the place
of circulation of a libel is a material allegation; that the
substantial rights of the defendant are prejudiced by a holding to the contrary, and that under the privisions of Section
6104 this pleading should have been filed at any stage of the
proceedings. This section is remedial and must be liberally
construed.
Stan(/ard PainJ (Jo. v. Victor, etc., 120 Va. 595.
Bailey v. Hines, 131 Va. 421.
RusselllAtrnber Co. v. Tho1npson, 137 Va. 386.

Special attention is called .to the fact that this plea in
abatement is directed particularly to the nrst count of the
notice which proceeded for common law libel; that it is an
admitted fact, established by plaintiff's own witnesses, that
the defendant did not cireula te the article complained of in
that count in Franklin County. It does not, therefore, become necessary for a decision on the exac.t point ·now being
discussed to refer to the cases under the statute of insulting words. Under that statute where no publication in its
technical sense is necessary, and where the damages are based
mainly upon the iusult and humiliatiqu suffered by the defendant himself, the place of publication may be less material; but 'vhere the damages claimed are based principally
upon the alleged injury to the defendant by reason of his
loss of esteem and position in the community in which he
lives ·and among those who know him, the plac~ of the publi-

Rorer A. James, Jr., v. Allen H. Powell.

13

cation is a most material element in his claim for damages.
Particular attention is called to the fact that the plaintiff
does not proceed in this case to recover damages in Franklin
County by reason of the publication of a libel in the City
of Danville. His entire cause of action is based upon alleged
circulation in Franklin ·County. If there was in fact no circulation there, then the plaintiff had not alleged the cause
of action.
. We submit that in this case plaintiff has been permitted
to recover damages for the circulation of a libel in Franklin
County when the record conclusively shows that the only
publication was in the City of Danville.
The judgment upon such a record would not, we submit,
bar further action for the publication of the same libel in
the City of Danville. ~he plaintiff's cause of action, if any,
'vhich he sought to set up in this first court, arose, not in
Ji,ranklin County, bu~ in the City of Danville. Defendant was
not a resident of Franklin County, and he asserted a right
which was most material to him: in ·this case promptly upon
discovery of the facts, after diligent inquiry. It is, th~re
fore; confidently submitted that the court either should have
permitted the plea in abatement to have been ·filed, so that
the trial could not have proceeded in Franklin County, but if
the plaintiff elected to stand by the allegations of. his notice,
should have excluded from the jury the article alleged to be
libelous at common law in the first count of the notice until
the publication thereof in Franklin County by the defendant
was proven. If the plaintiff had then amended the notice
of motion ~o allege the publication, not in Franklin County,
but in the ·City of Danville, the jury should have been limited
. in arriving at the damages for the injury done Powell, if any,
by the publication of a lihel in a distant city in which he was
not known.
The remaining errors assigned may 'veil be grouped together and discussed under the three following heads:
1. Plaintiff ha.s proceeded by alleging a cause of action on
account of the publication of the article of November 18th
in Franklin County. There is complete failure of proof of
publication in· Franklin County. Could the plaintiff; under
these circumstances, be permitted to recover damages not
in accordance with his pleadings and should the defendant
have been required to answer except upon the charge that
there was a .publication in Franklin County?
.
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Re-publication, we submit, not in due course of the issue
·of a newspaper and by some wholly disconnected person is
in no way the natural and probable consequence of "the original publication.
In a recent case (1927) Rigney v. Keesee & Co., 139 8. E.
650 (W. Va.), this question has ·been fully taken up and discussed. The court lays down the following to be the rule:
''There is little concord among the decisions on this point.
A few courts flatly held tqat the author of a libel is not responsible for its unauthorized repetition;. others hold the
author liable if the repetition is the natural and probable
consequence of the oommunication.

N e'vell, Slander & Libel, paragrapH 303.
Some court.s declare, as a matter of·Ia,v, that repetition
is not the natural and probahle result of a libel, while other
courts say that it is. A comprehensive notation in 16 A. L.
H. 726, shows the ·conflicting views on this subject. It seems
to us that the better considered cases exonerate the au thor
of such a statement from liability for its repetition, unless
it appears that he intended or contemplated that it should be
repeated. This holding is based on the legal principle that
'one illegal (wrongful) ac.t cannot be a natural and proximate consequence of another illegal (wrongful) act'. Towns~ead, ·s-u.pra, paragraphs 201, 202. That view is adopted by
the Supreme Court of ~iassachusetts in Burt v. Advertiser
Newspaper Co., 1541\tiass. 238~ 13 L. R. A. 97, 28 N·. E. 1. The
opinion in that case is entitled to special consideration, as
it was written bv Justice Holmes. when a member of that
court. It concludes: 'Wrongful acts of independent third
persons, not actually intended by the defendant, are not regarded by the law as natural consequences of his 'vrong·, and
he is not bound to anticipate the general probability of such
acts, any more than a particular act by this or that individual.'
''The same stand is taken by the Illinois court : 'It would
seem, both on principle and authority, that no liability attaches to the author of the libel for such reproduction, unless it is made by his authority or consent, either express or
implied.' Clifford v. Coch1·ame, 10 Ill. .A.pp. 570, 577. Aceord: SchoelJflin v. Coffey, 162 N. Y. 12, 17, 56 N. E. 502.
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"In case of a privileged communication, such a.s the one
here, the primary object of its author is to protect and advance his business interests, and not to affect the reputation
()f the one maligned. It is for that reason that he is relieved
.at la'v from any imputation of malice. 'Consequently, if we
regard the author as having no animus toward and no desire
to injure the one libeled, it follows on principle that he should
not be called to answer for a republication unless it a·ppears
that a republication was contemplated or intended by him."
2. Should malice be inferred as a matter of law and the
plaintiff allowed to recover for the publication of a fair, accurate and impartial report of a judicial proceeding? The
• :second and third counts of the notice of motion in this case
allege cause of action for publication of a judicial proceeding, to-,vit, the murder trial of one Perdue in Franklin
·County. It is conceded, as, in fact, it must be, that this article
fairly, .accurately, fully and impartially reports what ac..,
tually did take place insofar as plaintiff is in any way involved.
The position of the petitioner is that the occasion of such
a report is qualifiedly privileged. Petitioner assumes that
no further citation of authority, except the following from
4th Ed. Newell will be necessary for so well-established a
proposition.
·
Newell says, S'ection 341, pp. 380-381 (4th Ed.) :
"The great underlying principle upon which the doctrine
'Of privileged communications rests is public policy. This is
more especially the case with absolute privilege, where the
interests and the necessities of society require that the time
and occasion of the publication or utterance, even though it
be both false and malcious, shall protect the defamer from
all liability to prosecution f.or the sake of the public good.
It rests upon the same necessity that requires the individual
to surrender his personal rights, a.nd to suffer loss for the
llenefit of the common 'velfare. Happily for the citizen, this
elas~ of privilege is restricted to narrow and 'veil-defined
limits. Qualified privileges exists in a much larger number
of cases. It extends to all communications made bona fide
upon any subject-matter in which the party communicating
has an interest., or in reference to which he has a duty to a
person having a corresponding interest or duty; and the
privilege embraces cases where the duty is not a legal one,
but where it is of a moral or social character of imperfect
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obligation. The ·occasion on which the communication was
made rebut-s the inference of malioo prima facie arising from
a statement prejudicial to the character of the plaintiff, and
puts upon him the burden of proving that there was malice.
In short, that the defendant "\Vas actuated by motives of personal spite or ill-will, independent of the occasion on which
the communication was made.''
The same author (page 415} defines four classes of the
qualified privilege, the last of which is ''Reports of the proceedings of courts of justice and legislative bodies".
''Every impartial and accurate report of any proceeding
in a public law court is privileged.
This rule applies to all proceedings in any court of justice,
superior or inferior, of record or not of record. It appears
to be immaterial ·whether the matter be one over ·which the
court has jurisdiction ·Or not, and whether it disposes of the
case. :finally or sends it for trial to a higher tribunal." (Newell, page 487.)
For the determination of what is an impartial and accurate report of a court proceeding, we rely again upon Newell,
Sec. 4~7, page 498 :
''In deciding whether a report in a newspaper is fair a:n.d
accurate, it' should be regarded from the standpoint of persons whose function it is to give the public a fair report of
what has taken place in a court of justice. Such a report is
not to be judged by the same standard of accuracy which
would be adopted if it 'vere a report of a professional law
reporter or a trained lawyer."
It is submitted, therefore, that this was ~qualifiedly privileged occasion; that the report itself was qualifiedly privileged and that in the absence of malice there could be no recovery for this article.
·
Petitioner submits that it was conceded in this ca-se that
there was no actual malice or malice in fact as to either of
the publications and certainly there can be no inference from
the language used in publication of February that would support the jury's verdict where malice was essential.
Petitioner's position is tha.t as to the publication of February, which appea.red in The Register and which is set out
in the second and third counts ·of the notice, the ·court should
have instructed the jury as a ma.tter of law that there could
be no recovery on account of same.
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If this principle of law has not already been definitely
settled as the law of Virginia, we submit that it is clearly and
expressly settled by the opinion of Prentis,.C. J. (June, 1928),
in Chalkley v. Atlmdic Coa-st Line R. Co., 143 S. E. 631:
-'The rules of law applicable to such cases have been frequently stated.
"(1) In Brown v. Norfolk & JVestern R. Co., 100 Va. 619,
42 S. E. 664, 60 JJ. R. A. 472, which was the case of a fireman discharged for improper language and conduct, we ·find
this comprehensive statement:
." 'Notwithstanding the fact, however, tha.t the case was
heard on a demurrer to the evidence, 've repeat ·that the
question here is not as to the truth or falsity of any statement made in the published order, but merely as to the motive and intent by whieh the railway company was inspired.
The communication being privileged, plaintiff. in error can
only prevail. by sho,ving that the defendant availed itself of
the occasion, not for the purpose of protecting its interests,
but to gratify its ill will. Upon this issue the burden of proof
is upon .the plaintiff in error.'
"(2) Applying this to the facts of this case, it is manifest, as was held by the trial court, that the occasion was
one of qualified privilege; that the discharge of ·Chalkley and
the communication upon which the action is based being so
privileged, the question here is not whether the charge wa·s
true or false, but only whether the privilege was abused or
the language employed was uttered and published with malice.
"(3) Generally, of course, malice is a question of fact to
be submitted to a jury, but where the communication is privileged, unless there is evidence from which a jury may fairly
conclude that there was malice, there can be no recovery.
It is said in N a.tional Disab'led Soldiers' Leagu,e v. Haan,
55 App. D. C. 243, 4 :B,. (2d) 441, that:
'' 'If the plaintiff fails to offer evidence of an extrinsic
character to prove actual malice on the part -of the defendant
in the publication of a libel on a qualifiedly privileged oceasion, and if the language of the communication and the cir~umstances attending its publication by the defendant are
as consistent with the non-existence of malice as with its
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existence, there is no issue for the jury, and it is the duty
of the tpal court to direct a verdict for the defendant.'

"In International & G. N. R. Co. v.

Edm~tndson

(Tex. Com.

...L\:pp. 1920), 222 S. W. 183, we find this definition of malice,

as used in this connection.
" 'The malice which avoids the privilege is actual or express malice, existing as a fact at the time of the communication, and 'vhich inspired or colored it. Such malice exists
whe1·e one casts an imputation which he does not believe to
be true, or where the communication is actuated by some
sinister or corrupt motive or motive of personal spite or ill
will or where the communication is made with such gross indifference to the rights of others as ,viii amount to a willful
or wanton act.'
"(4) The court may, therefore, properly refuse an instructi-on submitting the question of malice to the jury where
there is· no legal evidence in the record to suggest malice ;
but, where there is evidence tending to show malice in the
utterance of the words spoken, or in the published communica. tion, that question cannot be properly taken from the jury.
"\Vhere the defendant acts in performance of a duty, legal
or social, or in d~fense of his own interests, the occasion is
privileged, and there is a legal presumption that he acted
without malice, which the plaintiff must rebut by evi~ence.
S'trong or violent language disproportionate to the occasion,
however, may raise an inference of malice, and thus lose the
privilege 'vhich would otherwise attach to it.

"As is said in Strode v. Cle·ment, 90 'ra. 556, 19 S. E. 177:
'' 'Ordinarily the law implies malice from the use of words
defamatory or insulting. But the presumption is the other
wa.y where the occasion of the publication is privileged, and
the onus is then upon the plaintiff to prove malice in faet.'
"These general principles are fully recognized in this
jurisdiction.

Dilla.rd v. Collins, 25 Gratt. (66 Va.) 343.
Chaffin v. Lynch, 83 Va. 106, I S. E. 803.
Re:usch v. Roanoke, etc., Oo., 91 Va. 534, 22 S. E. 358.
Brown v. N. & W. R. Co., 100 Va. 619, 42 S. E. 664; 60 L.
R . .A. 472.
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Tyree v. H arriso·n, 1.00 Va. 542, 42 S. E. 295.
Ramsay v. Ha·rrison, 119 Va. 682, 89 S. E. 977.
Spencer v. Looney, 116 Va. 774, 82 S'. E. 745.
Vaughan v. Lytton, 126 Va. 671, 101 S. E. 865.
Lightner v. Osborn., 142 Va. 19, 127 S. E. 314.
Newell on .Slander and Libel (2d Ed.) 424."
3. We then come to the article of Nov. 18th which appeared
only in The Bee, which 'vas published in the City of Danville,
but as to which there was no publication in Franklin 'County.
This article purports to be a report of a judicial proceeding
in Franklin County, but it may be conceded that in part it is
.accurate and in part inaccurate. The court completely ignored that part of it which was accurate and fair and, while
it was conceded in the case that there was no malice in fact,
the court disregarded entirely the question of a qualifiedly
privileged occa.sion and refused to submit the question to
the jury, and, although the court sh-ould have determined and
must of necessity have determined that the occasion was
qualifiedly privileged, the court went further and instructed
the jury as if there was no qualifiedly privileged occasion involved.
The position of petitioner here is that as to this article the
eourt should have determined that there 'vas a qualified
privileged occasion and should have submitted the question
.as to w·hether or not the publication itself was accurate or
inaccurate or whether the language was suc.h as to show an
.abuse of a privileged occasion to the jury.
Newell Slander & Libel, 4th Ed., states the rule as follows,
page 498, paragraph 456:
''The report must be an impartial and accurate account of
·what really occurred at the trial otherwise no privilege will
.attach.''
Paragraph 464, page 503, discusses the question of comment on the judicial report and indicates that a comment
may ·be privileged upon the theory that it is fair comment
on public affairs.
Paragraph 466, page 504, states:
"In these cases there may be two distinct questions for the
jury. 1. Is the report fair and accurate? 2. Was the report, ~hough fair and accurate, published maliciously?"
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It then follows and says:

"Of course .there is in each case the previous question for
the court, is there any evidence to go to the jury of inaccuracy
or malice.''
Then ·on page 505 the writer continues:
''But if anything be omitted in the report which could
make any appreciable difference in the plaintiff's favor, or
anything erroneous inserted which could conceivably tell
against him, then it is a question for the jury whether such
deviation from absolute accuracy makes the report fair and
the trial judge will not direct a verdict for either party.''
Assignment of Error No. 9 involves exactly the same principle. If the articles were published on a qualified privileged
occasion it was material and proper to show by the reporter,
who prepared them, that be. acted in good faith and wit~out
malice in fact, but the eourt by its ruling denied the introduction of evidence along tha.t line.
The same principles a.re involved in the refusal of the court
to set aside the verdict and grant a new trial.
For the reasons herein pointed out your petitioner, Rorer
A. James, Jr., respectfully submits to the court that a serious injustice has been done him and prays, therefore, that
he may be granted a writ of error and supersedeas and that
the judgment of the Circuit Court of Franklin County, Virginia, may be reversed ru1d he may be a"rarded. a new trial.
Respectfully,
ROR.ER A .. JAMES, JR.,
By HARRIS, HARVEY ~ BROWN, CounseL
I, Mtalcolm K. Harris, an attorney practicing in the Supreme Court of Appeals of Virginia, do certify that in my
judgment there is ~error in the judgment complained of in
the foregoing petition, and that the same should be reviewed
and reversed.
l\1:ALCOL1\1: K. HARRIS'.
Writ of error allowed and supersedeas awarded. Bond
$1,500.0.

October 23, 1928.

JESSE F. WEST.

Received October 25, 1928.

H. S. J.
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VIRGINIA:
Pleas before the Honorable P. H. Dillard, Judge of. the
Circuit Court of Franldin County at the Courthouse thereof, on the 18th day of July, 1928.
Be it remembered that heretofore, to-wit:
Allen H. Powell, by his attorney, gave notice in 'vriting to
Rorer A. James, Jr., of a motion for judgment which notice
was filed in the Clerk's Office of Franklin County on the·
22nd day of March, 1928, and which is in the foil owing words
and figures :
NOTICE.
In the Circuit Court for the County of Frankiin, Virginia.
TO RORER A. JAl\tiES, JR.
TAKE NOTICE that on the 7th day of April, 1928, at
10:00 o'clock A. l\tl. or so soon thereafter as this motion can
be heard, the undersigned, Allen H. Powell, sometimes known
as Allen Powell and as A. H ..Powell, will move the Circuit
.Court of the County of li,ranklin, Virginia, for a judgment
against you for the sum of $10,000.00, together with the costs
incident to this proceeding, aU of which is due and owing from
you the undersigned, for this, to-wit:
That the said Allen H. Powell is a good, true, honest, upright, and worthy citize~ of Franklin County, Virginia, and
as such, has always behaved and conducted himself, and until
the committing of the several grievances and injuries as
hereinafter mentioned, was always reputed and esteemed
and accepted by and amongst his neighbors and other good
and worthy citizens of the aforesaid state and county, to
whom he was in any wise known, to be a person of good
nrune, fame and credit and morals, of honest demeanor and ·
conduct, and that the plaintiff has not ever been guilty, or
until the time of the committing of the grievances by said
defendant as hereinafter mentioned, been suspected to have
been guilty of the offenses and misconduct hereinafter mentioned, to have been charged and imputed to him by the
said defendant, or of any other offenses or misconduct what.
soever.
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By means of which said several premises, the
page 2 }- said plaintiff, before committing of the several
grievances hereinafter mentioned, has deservedly
obtained the good opinion and credit of all his neighbors and
other good and 'vorthy citizens of the aforesaid county and
~tate, to whom he is in any 'vise known.
Yet the ,said defendant, well knowing the premises, but
g-reatly envying the happy state and condition of the said
plaintiff, and contriving and wickedly and maliciously intending to injure him in his said good name, fame, and morals,
and to bring him into public scandal, infamy and disgrace,
'vith and among all his neighbors, and other good and worthy
citizens of said county and state, and to cause it to be suspected and believed by those neighbors and citizens that the
said plaintiff had been, and was guilty ·of the offenses and
misconduct hereinafter mentioned, to have been charged upon
and imputed against him by the said defendant, and to vex,
harass and oppress him, the said plaintiff, did, heretofore,
to-wit, on the ......... day of November, 19-27, in said eounty
of Franklin, falsely, 'vickedly, and maliciously compose and
publish and print of and concerning him, the said plaintiff,
in the "Danville Bee", a newspaper owned, controlled, managed, printed and published by the said defendant, and circulated and distributed by the said defendant in said county
of Franklin, a false, seandalous, .malicious and defamatory
libel, containing, among other things, the false, scandalous,
· malicious and defamatory and 1ibelious matter following, of
and concerning the said plaintiff, tltat is to say:
''Special to the Bee. Rocky J\IIount, Virginia, Nov. 18.An unusual situation developed here today in regard to the
murder of Coley T. Godfrey, ""hose body was found near
here several days ago, and as result of which Ben F. Perdue
and A. H. Po,vell (meaning the said plaintiff), State Prohibition Agents, are charged with first degree murder and robbery.
~Oonsidera·ble feeling is apparent over the shooting. While
Godfrey was not kno'vn here, the evidenc.e in the hands of
John Lee, Commonwealth's Attorney of the county, tending
to show a bruta,l murder for the purpose of robbery, and
evidence to exchange the circumstances, making it appear
that Godfrey attacked the officers, and that they shot in selfdefense has come as a. startling revelation in methpage 3 ~ ods of prohibition enforcement", meaning thereby
to charge and allege that the plaintiff, Allen H.
Po,vell were accnsed of having attacked and murdered, and
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had attacked and murdered the said Coley T. Godfrey, with
the object and purpose of robbing the said Coley T. Godfrey,
and further meaning thereby to allege that there was evidence in the hands of John Lee, ·.Commonwea.lth 's Attorney
of said ·county, tending to show a brutal murder for the purpose of robbery, by the said Allen I-I. Powell, and further
meaning thereby to allege that the said Allen H. Powell was
concealing and misrepresenting- said facts, and falsely claiming and contending that the said Godfrey had been shot in
self-defense and not for the purpose of robbery aforesaid.
By means of the committing of said several grievances by
the said defendant as aforesaid, the. said plaintiff has been
.and is greatly injured in his good name, fame and credit,
and brought into public scandal, infamy and disgrace, with
.and amongst aU his neighbors and other good and 'vorthy
citizens of the aforesaid county and state, in so much that
divers of those neighbors and citizens to whom the innocense and integrity of the plaintiff in the premises were un.known, have, on account of the committing of the said grievances ·by the said defendant as aforesaid, from thence hitherto suspected and believed, and still do suspect and believe
the said plaintiff to have been, and to be a person guilty of
having committed a brutal murder for the purpose of robbery, and of having undertaken to falsely misrepresent the
facts, and to falsely claim that he had killed the said Ooley
·T. Godfrey in self-defense, as so charged upon and imputed
to him by the said defendant, and have, by reason of the
committing of the said grievances by the said defendant
aforesaid, from thence hitherto, wholly refused, and still
do refuse to have any transaction, acquaintance or discourse
with the said plaintiff, as they were before used and accustomed to have, and otherwise would have had; to the damage of the said plaintiff, of $10,000.00.
And for this, also, to-wit: That heretofore, to-,vit, on the
.......... day of November, 1927, the said defendant, of the
said plaintiff, falsely, 'vickedly, ai1d maliciously, did
page 4} compose, publish and print of and concerning him,
the said plaintiff, in the ''Danville Bee'', a newspaper owned, controlled, managed, printed and published by
the said defendant, and distributed and circulated in the
County of Franklin, Virginia, and intended to be read, and
·which was read by divers good and worthy citizens in said
county and state, the said defendant well knowing the undersigned to be a good, true and just and honest citizen of
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this commonwealth, and as such reputed and accepted by
and amongst all the neighbors of the undersigned, and other
good and worthy citizens of this commonwealth, to 'vhom
the undersigned was known, contrivi11g and maliciously intending to insult the undersigned, and to injure the undersigned in his good name, fame and cridi t, and to bring the
undersigned into public. infamy, scanrlal and disgra'lzce at the
time and place aforesaid, the following defamatory and insulting words, which are from their usual construction and
common acceptation construed as insults, and tend to violence and ·breach of the peace, and 'vhich were construed as
insults· by those by whom they 'vere read, to-wit:
'' SpeQial to the Bee. Rocky Mount, Virginia, Nov. 18An unusual situation developed here tod~y in regard to the
murder of Coley T. Godfrey, 'vhose body was found near
here several days ago and as result of which Ben F . .Perdue
and A. H. Powell (meaning the said plaintiff), State Prohibition Agents, are charged with fi,st degree murder and·
robbery.
Considerable f·eeling is apparent over the shooting. While
Godfrey was not known here, the evidence in the hands of
John Lee, ·Commonwealths Attorney of the county, tending
to show a brutal murder for the purpose of robbery, and
evidence to exchange the crcumstances, making it appear that
Godfrey attacked the officers, and that' they shot in self-defense, has come as a startling revelation in methods of prohibition enforcement.''
Which said words 'vere by you. printed, published and circulated maliciously, falsely and insultingly, of and concerning
the undersigned.
Wherefore, judgment for said sum of $10,000.00 together
with said costs will be asked at the time and place hereinabove
set out.
ALLEN H. POWELL,
By Counsel.
DAVIS & DAVIS & :HOR-ACE 1vl. FOX, p. q.
page 5 ~

At another day, to-wit:

At a Circuit Court held for Franklin Countv at the Court
house on Saturday the 7th day of April, 1928:

Rorer A. James, Jr., v. Allen H. Powell.

25

Allen H. Powell
vs.
Rorer A. James, Jr.

•'},1

This day came the parties by counsel and it appearing that
the :filing of. this notice in the Clerk's office of this ·Court is
in conformity with the statute in such cases made and provided and upon motion ef the plaintiff and with c9nsent of
the defendant he is allowed to file his amended notice for motion for judgment, which is accordingly :filed and the defendant is given until April 16, 1928, to file his grounds of defense and pleas.
·And by consent of parties by .counsel this cause is continued until June 20th, 1928.
In the Circuit Court for the County of Franklin, Virginia.
AMENDED NOTICE.
To Rorer A. James, Jr..:
Take notice that on the 7th day of April, 1928, at 10 :00
o'clock A. M. or so soon thereafter as this motion can be
heard, the undersigned, Allen H. Powell, sometimes known
as Allen Powell and as A. II. Powell, will move the Circuit
Court of the ·County of Frankin, Virginia, for a judgment
against you in the sum of $10,000.00 together with the costs
incident to this proceeding, all of which is due and owing
from you to the undersigned for this, to-wit: That the said
Allen H. Powell is a. good, true, honest, upright, and worthy
citizen of Franklin County, Virginia, and as such, has always
b~haved and conducted himself, and until the committing of
the several grievances and injuries as hereinafter mentioned,
was always reputed and esteemed and accepted by and
amongst his neighbors and other good and worthy citizens
of the aforesaid state and county, to whom he was in any
'vise known, to be a person of .good name, fame, credit and
morals, of honest demeanor and conduct, .and that the plaintiff has not ever been guilty, or until the time of the committing of the grievances by said defendant as herepage 6 ~ inafter mentioned, been suspected to have been
guilty of the offenses and misconduct hereinafter
mentioned to have been charged and imputed to him .by the
said defendant, or .of any other offenses or misconduct whatsoever. By means of which said several premises, the said
plaintiff, before the committing of the several grievances
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hereinafter mentioned, has deservedly obtained the good opinion and credit of his neighbors and all other good and worthy
citizens of the aforesaid county and state, to whom he is in
any wise known.
Yet the said defendant, ·well knowing the premises, but
greatly envying the happy state and condition of the said
plaintiff, and contriving and wickedly and maliciously intending to injure him in his said good name, fame and morals,
and to bring him into public scandal, infamy and disgrace,
with and among all his neighbors, and other g·ood and worthy
citizens of said county and state, and to cause it to be suspected and believed by those neighbors and citizens that tile
said plaintiff had been, and was, guilty of the offenses and
mis·conduct hereinafter mentioned, to have been charged upon
and imputed against him by the said defendant, and to vex,
harass and oppress him, the said plaintiff, did, heretofore,
to-wit, on the ....... day of November, 1927, in said county
of Franklin falsely, 'vickedly and maliciously compose and
publish and print of and ·concerning him, the said plaintiff,.
in· the Danville Bee", a ne,vspaper o'vned, controlled, managed, printed and published by the said defendant, and circulated and distributed by the said defendant in said county
of Franklin, a false, scandalous, malicious and defamatroy
libel, containing, among other things, the false, scandalous,
malicious, defamatory and libelous rna tter following of and
concerning the said plaintiff, that is to say:
''Special to the Bee. Rocky ~fount, Virginia, Nov. 18.An unusual situation developed here today in regard to the
murder of Ooley T. Godfrey, whose body was found near
here several days ago, and as result of which Ben. F. Perdue
and A. H. Po"rell (meaning the said plaintiff), State Prohibition Agents, are charged "rith first degree murder and robberv.
·
1Considerable feeling is apparent over the shootpage 7 ~ ing. While Godfrey 'vas not known here, the evidence in the bands of John Lee, Commonwealths
Attorney of the county, tending to sho"r a brutal murder for
the purpose of robbery, and evidence to exchange the circumstances, malting it appear that Godfrey attacked the officers, and that they shot in self defense, has come as a startling revelation in methods of prohibition enforcement,',.
meaning thereby to charge and allege that the plaintiff, Allen
H. Powell was accused of having attacked and murdered,
and had attacked and murdered the said Coley T. Godfrey,
·with 'the object and purpose of robbing· the said Coley T ..
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Godfrey, with the object and purpose of robbing the said
Coley 'r. Godfrey; and furthe:t meaning thereby to allege
that there was evidence· in the hands of John Lee, Commonwealths Attorney of said county, tending to show a brutal
mruder for the purpose of robbery, by the said Allen H.
Powell, and further meaning thereby to allege that the said
Allen H. Powell was concealing and misrepresenting said
facts, and falsely claiming and contending that the said Godfrey had been shot in self-defense and not for the purpose
Qf robbery aforesaid.
By means of the committing of said several grievances by
the said defendant as aforesaid, the said plaintiff has been
.and is greatly injured in his good name, fame and credit,
and brought into public scandal, infamy and disgrace, with
and amongst all his neighbors and other good and worthy
citizens of the aforesaid county and state, in so much that
divers of those neighbors and citizens. to whom the innocense
and integrity of the plaintiff in the premises were unknown,
J1ave, on account of the committing of the said grievance by
the said defendant as aforesaid, from thence hitherto suspected and believed, and still do suspect and believe the said
plaintiff to have been, and to be a person guilty of having
-committed a brutal murder for the purpose of robbery, and
Qf having undertaken to falsely mis.represent the facts, and
to falsely c.Iaim that he killed the said Coley T. Godfrey in
self-defense, as so charged upon and imputed to him by the
defendant, and have, by reason of the committing of the said
grievances by the said defendant aforesaid, frmn
page 8.} thence hitherto, 'vholly refused, and still do refuse to have any transaction, acquaintance or diseourse -with the said plaintiff, as they were before used and
accustomed to have, and otherwise would have had; to the
damage of the said plaintiff of $10,000.00.
And for this also, to-,vit: Tha.t heretofore, to-wit: on the
............ day of November, 1927, the said defendant, of
the said plaintiff, falsely, wickedly, and maliciously, did compose, publish and print of and concerning him, the said plaintiff, in the ''Danville Bee'', a newspaper owned, controlled,
managed, printed and published by the said defendant, and
distributed and circulated in the ~County of Franklin, Virginia, and intended to be read, and 'vhich was read by divers
good and worthy citizens in said county and state, the said
defendant well knowing the undersigned to be a g·ood, true
:and just and honest Citizen of this commonwealth, and as
such reputed and accepted by and amongst all the neighbors
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of the undersigned, and other good and worthy citizens of
this commonwealth, to who:tn the undersigned was known,
contriving and maliciously intending to 'lbnsult the undersigned, and to injure the undersigned in his good_name, fame
and credit, and to bring the undersigned into public infamy,
scandal and disgrace at the time and place aforesaid, the following defamatory and insulting words, which are from their
usual construction and common acceptation construed as insults, and ten¢! to violence -and breach of the peace, and which
were construed as insults by thos by whom they were read,
to-wit:
.
"Special to the Bee. Rocky Mount, Virginia, Nov. 18.An unusual situation developed here today in regard -to the
murder of ·Coley T. Godfrey, whose body_ 'vas found near
her.e several days ago, and as result of which Ben. F. Perdue.
and A. H. Powell (meaning the said plaintiff), S'tate Prohi- ·
bition Agents, are ,charged with first degree murder and robbery.
Considerable feeling is apparent over the shooting. While
Godfrey 'vas not. known here, the evidence in the hands of
John Lee, Commmnvealths Attorney of the county,
page 9 r tending to show a brutal murder for th•e purpose
of robbery, and evidence to ·exchange the circumstances making it appear that Godfrey attacked the officers
and that they shot in self de!ense, has come as a startling
revelation in methods o£ prohibition enforcement.''
Which said words were by you printed, published and circulated maliciously, falsely and insultingly, of and .concerning the undersigned .
.And .for this, also. to-,vit: That the said Allen H. Powell
is a good, true, honest, upright and 'vorthy -citizen of Franklin County, Virginia, and as such has always behaved and
conducted himself, and until the committing of the several
grievances and injuries as hereinafter mentioned, was always reputed and esteemed and accepted by and amongst
his neighbors and other g·ood and worthy citizens of the aforesaid state and county, to whom he 'vas in any wise known,
to be a person of good name, fame and credit and morals,
of honest demeanor and conduct, and that the plaintiff has
not ever been guilty or lnitil the time of the committing of
the grievances by said defendant as hereinafter mentioned, .
been suspected to have been guilty of the offenses .and misconduct hereinafter mentioned, to -have been charged and
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jmputed to him by the said defendant, or of any other offenses
or misconduct v,rhatsoever. By means of which said several
premises, the said plaintiff, before the committing of the
several grievances hereinafter mentioned, has deserve¢lly obtained the good opinion and credit of all his neighbors And other good and worthy citizens of the aforesaid county and
state, to whom he is in any wise known.
__
Yet the said defendant, well knowing the premises, but-·:.fgreatly envying the happy state and condij;.ion 'o£ the said
}Jlaintiff, and contriving and wickedly and maliciously intending to injure him in his said good name, fame and morals,
and to bring him into public scandal, infamy and disgrace,
with and among all his neighbors and other good and worthy
citizens of said county and state, and to cause it to .be suspected and -believed by those neighbors and -citizens that the
said plaintiff had been, and was guilty of the offenses and
misconduc~ hereinafter mentioned, to have been charged,
upon and imputed against him by the said defendpage 10 l ant, and to vex, harass and oppress him, the said
,
plaintiff, did, heretofore, to-wit, on the ......... .
d~y of February, 19·28, in said county of Franldin falsely,
'vickedly and maliciously compose, publish and print, of and
concerning him, the said plaintiff, in "The Register" a newspaper owned, controlled, managed, printed and published by
the defendant, and circulated and distributed by the said defendant in said county of Franklin, a false, scandalous, malicious and defamatory libel containing among other things,
the false, malicious, defamatory and libelous matter following of and concerning the said plaintiff, that is to say:
'"B. F. Perdue,- former Franklin County officer, charged
'vith murder of Coley Godfrey, Roanoke picture frame agent,
on November 3rd was found not 'guilty' by a jury in Franklin County Court here at 6:15 o'clock this afternoon, after
twenty-five minutes of deliberation. The verdict of acquittal
automatically clears A. H. Powell, jointly charged 'vith the
killing. Judge Dillard ruled that as the evidence in both
cases was identical that it would not be necessary to try
Powell. I-I. D. Dillard ai1d H. N. Dillard represents the defendants, while J. P. Lee conducted the state's case. The
Commonwealth contended that Godfrev was shot 'vith robbery as the motive, the defense contending that Godfrey
robbed Perdue, and that it was later in attempting to arrest
Godfrey on Blackwater Bridge that Powell, 'vho had been
deputized by Perdue, a former police officer, shot Godfrey,
the victim dying while being ,brought to town in a Ford
Coupe.
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Meaning thereby in charge and allege that the plaintiff
Allen H. Powell 'vas charged and accused by the Common'vealth of Virginia, and by the attorney for the Commonwealth
of Virginia for the ~Cou~1ty of Franklin with having shot
and killed the said Godfrey, with the object, purpose and
intent of robhing_ the said Godfrey, and meaning thereby to
charg·e and alleg·e that it was claimed by the ~Commonwealth
that this plaintiff had murdered and robbed the said Godfrev?
·
By means of the committing of said several grievances by
the said defendant· as aforesaid, the said plaintiff has been
and is greatly injured in his good name, fame and -credit, and
brought into public scandal, infamy and disgrace,
page 11 ~ with and amongst all his neighbors and other good
and worthy citizens of the aforesaid county and
state, in so much that divers of those neighbors and citizens
to whom the innocense and integrity of the plaintiff in the
premises were unknown, have, on account of the committing
of the said grievances by the said defendant as aforesaid,
from thence hitherto suspected and believed, and still do suspect and believe the said plaintiff to have been and to be a
person guilty of having committed a brutal murder for the
purpose of robbery, as so charged upon and imputed to him
by the said defendant, and have by reason of the committing
of the said grievances by the said defendant aforesaid, from
thence hitherto, wholely refused, and still do refuse to have
any transaction, acquaintance or discourse ·with the said
plaintiff, as they were before used and a.ccu~tomed to have,
and otherwise would have had; to the damage of the said
plaintiff of $10,000.00.
And for this also, to-wit, tlla.t hretofore, to-,vit: on the
........... day of February, 1928, the sa~d defendant, of ths
eaid .plaintiff, falsely, wickedly and maliciously did compose,
publish and print of .and concen1ing him, the said plaintiff,
in the Danville "Register 1 ', a newspaper owned, controlled,
managed, printed and published by the said defendant, and
distributed and cireula ted in the ·County of Franklin, ·virginia, and intended to be read, and ~vhich 'vas read up divers
good. and worthy citizens in said county and state, the said
defendant well knowing the undersigned to be a good, true,
just and honest citizen of this commonwealth, and as such
reputed and accepted by and amongst all the neighbors of
the undersigned, and other good and worthy citizens of this
commonwealth, to whom the undersigned was known, contriving and maliciously intending to insult the undersigned, and
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to injure the undersigned in his good name, fame and eredit,
and to bring the undersigned into public infamy and scandal
and disgrace at the time and place aforesaid, the following
defamatory and insulting words, which are from their usual
construction and common acceptation construed as insults,
.and tend to violence and breach of the peace, and which were
con3trued as insults by those by 'vhom they were read, towit:
page 12}

''B. F. Perdue, former Franklin County Officer,
charged with murder of Coley Godfrey, Roanoke
picture frame agent, on November 3rd, was found 'not guilty'
by a jury in the Franklin County Court here at 6 :15 o'clock
this afternoon, after twenty-five minutes of deliberation..
T_l,he verdict of acquittal automatically clears A. H. Powell,
.iointly charged with the killing. Judge Dillard ruled that as
the evidence in both cases was identical, that it would not be
necessary to try Powell. H. D. Dillard and H. ·N. Dillard
represented the defendants, while ,J. P~ Lee ~onducted the
state's case. The ·Common,vealth contended that Godfrey
was shot with robbery as the motive, the defense contending
that Godfrey robbed Perdue, and that it was later in attempting to arrest Godfrey on Blackwater Bridge that Pow-ell, who had been deputized by Perdue, a former police officer, shot Godfrey, the victim dying while being brought to
town in a Ford ·Car.''
Which said words were by you printed, published and cir.culated maliciously, falsely and insultingly, of and concerning· the undersigned.
vVherefore, judg'Plent for said sum of $10,000.00, together
'vith said costs will be asked at the time and place hereinJlhove set out.
ALLEN H. POWELL,
By Counsel.
llAVLS & DAvJ:S, and
HORACE 1\L FOX,
. p. q.·

And at another day, to-,vit:
At a Circuit Court held for Franklin Coun~y a.t the Court
House on Wednesday, June 20th, 1928.
~1\.llen H. Powell
vs.
Rorer A. James, J r,
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This day came the parties by counsel and the defendant
having heretofore filed his plea and grounds of defense in
the following words: The defendant Rorer A. James, Jr.,.
comes and pleads the general issue that he is not
page 13 ~ guilty of the wrongs alleged against him in the
·
manner and form with which he is charged, and as
to this he puts himself upon the country.
And the said defendant pursuant to the order of the court,
further says that he pleads speciallt by way of defense that
the alleged libellous publication as set out in said notice of
motion and eaeh count thereof are based upon the ne,vspaper
reports of a judicial proceeding, that same were published
in good faith, without malice o·r intent to harm anyone, and
that therefore the publishing of same in said defendants
newspaper 'vas privileged and such privilege constitutes a
defense of said action, and as to this he puts himself upon
the country, and the plaintiff doth the like and thereupon
came a jury, to:...wit: C. D. Stanley, Geo. W. Woody, J. H.
Bowles, G. D. ~Iattox, Jeffrey Woody, L. K. Hunt, and J. L.
Wigington, who being· duly elected, tried and sworn the truth
to speak upon the issues joined, and the defendant moved
the court to allow him to amend his pleas as to counts 3 &
4 in the notice to show in mitigation an apology hereto attached published Feb. 21, 1928, and made a part hereof, which
motion the court .allowed and the amendment was so made,
to which action of the court the plaintiff excepted.
And the plaintiff moved the Court to withdraw a juror and
continue the case, and by consent of parties C. D. Stanley,
one of the jurors aforesaid, was 'vithdra'vn and the rest of
the jury from rendering their verdict discharged and this
case is continued until July 17, 1928, at the cdst of defendant.
And at another day, to~wit:
At a Circuit Court held for Franklin County at the Court
IIouse on Tuesday, 17th day of July, 1928.
Allen H. Powell
vs.
Rorer A. James, Jr.
This day came again the parties by counsel and the defendant moved the court to allow him to file a plea
page 14 r in abatement. and additional grounds of defense
which motions the court refused and the defendant excepted, and thereupon came a jury, to-wit:
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C. T. Pasley, S. W. Bernard, J. S. :Aiatthews, Geo. W.
Wade, R. L. Minix, Irvin Bennett and Cleveland :1\finix, who
being duly elected, tried and sworn the truth to speak upon
the issues joined and having partly heard .the evidence are
adjourned until tomorro'v morning at ten o'clock.
PLE.A. IN

.A.BATE~iENT

REFUSED BY THE 1COURT.

Powell
vs.
James.
Plea in Abatement.
This defendant in his own proper person comes and says .
that this court ought not to have or take any further cognizance of the notice of motion as to the first and secound
counts thereof given by the plaintiff to the defendant because
said defendant says that the supposed c.ause of action set
out in the first and second counts of said notice of motion, nor
did any part thereof arise in said county of Franklin, ·but
that the supposed cause of action set out in the first and
second counts of said notice of motion did arise within the
County of Pittsylvania, in the City of Danville, Virginia; that
at the time of the serving the notice of motion in this cause,
the said defendant, R. .A.. James, Jr., did not riside in the
County of Franklin, but that he did then reisde and has ever
since ~esided and does now reside in the County of Pittsylvania, Virginia, and this the defendant is ready to verify,
'vherefore he prays judgment whether this court can or will
take any further cogi1izanc.e of the action aforesaid set out
in the 1st and second counts of said notice of motion.
RORER .A.. JAMES, JR.
S'tate of Virginia,
City of Danville, to-wit:
page 15 ~

This day R! A. James, Jr., of Danville, Virginia,
appeared in person before me, a Notary Public
in and for, the city and state aforesaid, and made oath that
the matters and things stated in the foregoing plea in abatement are true to the best of his knowledge an.d belief.
Given under my hand this 16th day of July, 1928.
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My commission will expire l\1arc.h 31, 1930.
F. C. HOWARD,
Notary PubliP
1\IOTION WHlCH TI-lE COURT REFUSED.

A. H. Powell.
vs.
R.. A. James, Jr.
!fotion.
Now comes the defendant, R. A. ,James, Jr., by counsel, and
shows unto the court that this action against him hy ~vay of
notice of motion 'vas instituted on the ......... day of March,
1928, said notice of motion being returnable to said court
on the 7th day of April, 1928; that thereafter the defendant
was required ·by order of the court to plead and :file his defense by April16, 1928, and that said case at the tii:ne of the
entry of this latter order 'vas set down for trial on June 20,
1f}28; that this defendant did, through counsel, file plea of
general issue and grounds of defense by forwardilig same
to the Clerk of said court by mail before April 16, 1928, as
he was required to do by order of this court; tl1at between
the time said notice of motion 'vas served uport this defendant and the time he flied his plea as afotesaid, this defendant
made diligent search and inquiry to ascertain whether or
not the allegation in the notice of motion that the article appearing in the Bee, a newspaper published by this defendant,
under date of November 18, 1927, which is the article complained of in the first and second counts of said notice of
motion, had in fact. been published and circulated in Franklin
County by this defendant or any one acting for him or under his authority:
Tha.t the facts ·were that said article had appeared in what
is known as the home edition of the Bee, but said defendant
was not advised as to ivhether or not same did
pag·e 16 ~ appear in the first edition of the Bee of November
18, 1927, whic.h was the only ecHtion of said paper
sent to or circulated or published in Franklin County by this
defendant.
Said defendant did not have a. copy, nor could he locate
hy the most diligent search, a copy of said first edition of
said paper of November 18, 1927.
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This defenda:nt ·was, therefO're, :unable at the time when he
1Vas required to nle plea as aforesaid to file plea Ill abatemen~ unc;Ler oath al~eging the ,fact. that he had not issued or
circulated said article in .the County of Franklin and lie ·was
unable, after the most dilig'erit inquiry and effo'rts on his
part, to obtain the necessary infOrmation but, ~.fte.r this ca~e
ha:d been chlled and continued ·on niotio'n of plaintiff on the
aforesaid 20th day of June, 1928, there came into the possession of this defendant information which he could not have
obtained by due .diligence prior thereto, which showed that
:as a ·matter of fact said artic.Ie of November 18, 1927, did
not appear in the first edition of the Bee; that the subsequent edition known as the home edition in which said article ,did. appear was not sent into nor circulated nor published by this defendant or anyone acting for him in the
· county of Franklin and that its receipt in ·coming to the
knowledge .of the plaintiff in Franklin County was from a
source wholly dis·comiected with this defendant and for which
he was in no 'vise responsible and that, therefore, no part of
the ·cause of action all'ege'd in the first and second counts of
said notice .of motion arises in the county of Franklin and
therefore, plaintiff cound ll'Ot have been CJ.a.ni.aged tliereoy as
.alleged in his notice of motion by reason of publication by
this defendant of said article in Franklin County where said.
plaintiff resides .
. 2nd. Nor for the reasons above mentioned cound this defendant be proceeded ag-ainst for said alleged cause of action in Franldin County for the reason that no part of the
cause of action in t.he first and second counts .of said notice
-of rhot.ion arose in Franklin Crtiity and this defendant is not
.a resident of Franklin County.
3rd. That the above facts discovered by this defe_nda~t
are material and could not have been heretofore
page 17 ~ discovered by due diligence; tha~ the defense ~ere
~rged is a. substantial one and would seriously
affect the merits of the controversy between the parties.
4th. This defendant has been advised that these facts can
be availed of by him under his plea of general issue iii this
case and that proof of the said alleged libel in Franklin
County is an essential element of plaintiff's case which .he
must affirmatively prove; that this defendant does not ,desire to waive his right to· have said matters adjudicated in
that court of Virginia designated by statute, and therefore,
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out of abundant precaution and as soon as he was aware of
the facts above set out, he desires to move .the court.
a. To permit him, if necessary, to withdraw his go'll.mds
of defense and pleading, if any, heretofore filed and under
tP,e provisions of Sec. 6104 of the ·Code of Virginia., 1919,
permit him to file his plea in abatement which is hereby offered:
b. To permit him to amend the grounds of defense as heretofore filed and that the amended grounds of defense may be
considered a part of ·same; ~d

c. To consider this defendant's demurrer to the third and
fourth counts of the notice of motion, which is now ten-·
dered.

R. A. JAMES, JR.,
By ...................-Counsel.
AMENDED GROUNDS OF DEE,ENSE REFUSED BY
-THE ·COURT.

Powell
vs.
James.
Amended Grounds of Defense.
Now comes this defendant and amends the grounds of
defense heretofore filed and to the amended notice of motion ~or judgment sets out as further defense that this defendant is not a resident of Franklin 1County, but is a resident of Pittsylvania. County, Virginia.
That ·while the article alleged in the notice of ..
page ~8 ~ motion claimed to have been published in the Danville Bee Nov. 18, 1927, was published by defendant's agents in the conduct of his newspaper is 'vhat is known
as the first edition of the Danville Bee, published in the ·City
of Danville, Virginia, within the County of Pittsylvania, same
was not sent into, delivered or circulated or published by
this defendant, or anyone for him or anyone having authority
from him so to do within the County of Franklin and that
therefore no cause of action cart _arise against this defendant in the county of Franldin by reason of said alleged pub-
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lication and said plaintiff was not injui·cd or damaged by the
publication or circulation of said news story of November
18, 1927, alleged in the first und second counts of said notice
of motion and therefore, he has not suffered the damage
alleged by him.
2nd. The said defendant alleges as further grounds of defense that while the article, dated, ........ da.y of F'ebruary,
1928, alleged in the 3rd and 4th counts of notiee of motion
did appear in the Register, a newspaper owned, controlled
and published by R.. A. James, Jr.~ and same was .in due
course of publication of said newspaper sent into Franklin
County, Virginia, the article as alleged therein is not actionable and does not constitute a libel on the plaintiff and
is not a malicious defamation tending to impeach the honesty, integrity or reputation of the plaintiff, and therefor~,
no cause of action arises therefrom nor was plaintiff dam-:
aged thereby.

· DE:AfURRER REFUSED BY TIIE COURT.
Powell
vs.
•Tames.
Demurrer.
.As to the third and fourth counts of said notice of motion
the defendant comes and says that -they are not sufficient in
law and as grounds of his demurrer sets out the following:
As to the third count the publication alleged therein is
not sufficient to support an action for libel at common law
in that it shows on its face that it is not a malicious
page 19 } defamation tned-ing to impeach the honesty, integrity or reputation of plaintiff, nor does said
count allege such a publication as would be actionable at
c.ommon law.
As to the fourth count of said notice of motion this defendant say,s that the publication alleged is .not one tending
to violence or breach of tlJe peace and tl1at the words alleged,
from their. usual construction and common acceptation, are
not construed as insults· nor qo they tend to violence and
breach of the peace, nor does said anti-duelling act, S'ec. 5781,
Q
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apply to said alleged publication of a newspaper, but only to
the personal speaking or publication by the defendant of or
.to the plaintiff of· words tending tO' a breach of the peace..
Nor can there be recovery of compensatory or punitive ~am
_ages for same.

R. A. JAMEB, JR.

By ........................ Counsel..
And .at another day, to-wit=
At a ·Circuit Court held for Fra1l.klin 1Conntv at the Court.
House on Wednesday,. the 18'th day of July, I92.8.
Allen H. Powell
VS'.

Rorer A. James, Jr.
This day came again ti1e parties by counsel and the ,Jury
s'vorn for the trial of this c.ause on yesterday appeared in
Court pursuant to adjournment and having fully heard the
evidence and argument of counsel retun1ed a verdict in these
words:
"\Ve tlw· .Jury find for the plaintiff and assess his damages at $1,100.00, S. vV. Bernard, Foreman. 11
And the defendant by counsel moved the court to set aside
the verdict on the grounds that same was contrary to the
law and tiw evidence which motion the court overruled, to'
which ruling the defendant excepted.
page 20 ~

Therefore, it is considered by ti1e Court that thePlaintiff recover of tlw defendant the sum of
$1,100.00 'vitl1 interest from July 18, 1928, until paid and all
cost by him a.bou.nt this suit. in I1is lJehaif expended. And the·
plaintiff signifying his intention to appeal to the Supreme
Court of Appea1R of "\Ta. On his motim\ ex~c.ution of this order is suspended for 60 days upon execution by plaintiff or
someone for I1im "rithin ten days from the adjournment of
this court the usrral suspension TJoncl in the penalty of $150.00
with approved surety.
page 21 ~ In tl1e Circuit Court of' Franklin County, Virginia.
0
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Allen H. Powell

v.

Rorer A. James, Jr.

CERTIFiiC.ATE OF EX!CEPTION NO. 1.

BE IT REME~IBERED that upon the trial of this cause
the plaintiff offered the following instruction, identified as
Instructions No. 1, reading as follows:
INSTRtTCTION NO. 1.
'rhe court instructs the jury that newspapers have no pe-culiar privilege, but are liable for defamatory matter which
they publish in the same manner as the rest of the community, and though published in good faith and in the honest belief in its truth, same is not privileged unless it is in
fact true, and a paper in publishing defamatory statements
takes the risk of the information on which same are based,
. being correct.
'

To the giving of this instruction the defendant obje·cted
upon the following grounds:

lst. That this instruction ignored entirely the defense of
a privileged communication upon a privileged occasion in
the honest effort of a newspaper to report judicial proceeding-s in E,:auklin County;
2nd. That there was no evidence to show that the article
of November 18, 19:27, had ever been published or circulated

by the defendant in Franklin County; ·
page 22 }-

3rd. That when an article purports to be a judieial proceeding it is 'vholly immaterial as to
whether the charge made in the judicial proceeding and reported is in fact true; and

4th. Upon the ground that a newspaper in reporting a
judicial proceeding·· does not take the risk that information
upon, which cl~arges are tp.ade in .said judicial proceeding- are
hased are correct.
But the court Ol"errnled said objections and .gave the in·st.rnction, to 'vhich action of the eonrt the defendant then and
there excepted.
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And the plaintiff also offered the following instruction,
designated as Instruction No. 3, reading as follows:
INSTl~U~CTION

NO. 3.

The court instructs the jury that the publication of an
accusation that a person has eommitted, or is charged 'vith
robbery, or an attempt to commit robbery, is libelous pet· se.
And the court further instructs the jury that the law presumes damag-es to r~sult from the utterance or publication
of words libelous per se, or of insulting w·ords, that is, words
which from their usual ·construction and common acceptation, are construed as insults and tend to violence and breach
of the peace, and that it is not necessary for the plaintiff to
prove ~ither actual or pecuniary loss in oruer to recover
therefor substantial compensatory damages.
To t.he g-iving· of this instruction the defendant objected
upon the same grounds as heretofore set out and also upon
the ground that neither malice nor damages can be implied
from the publication of a report of a judicial proceeding ·
although the charges in said judicial proceeding may have
been libelous per se.
2nd. Upon the ground tha.t the occasion as shown by the
evidence in this case was not only privileged by reason of
·
the judicial proceeding 'vhich it purported to repage 23 ~ port but also due to the fact that a publisher of a
newspaper owes the public a duty and has a common interest with the public and the readers of his newspaper in reporting judicial proceedings in Franklin County,
and this instruction wholly ignores the privileged oooasion
and treats same as if no qualified privilege existed.
The court ovem1led said objection, to whiel1 action of the
court the defendant excepted.
·
And the pla.int.iff further offered Instruction No. 5, which
is as follo,vs:
J,NSTUR.CTJ!ON NO. 5.
The court instructs the jury that for the plaintiff to recover substantial compensatory damages, actual malice (that
is, a personal enmity or ill will on the part of the defendant),
need not be shown. No privilege existing unless the charges
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were in fact true, and no allegation of their truth being plead,
they are conclusively presumed to be false, and the court
therefore tells the jury that their publication was 1~ot privileged. The court further tells the jury that a charge of robbery or attempt to commit robbery is libelous per se, that is
from their very nature and without further proof thereof,
and that malice is therefore implied from their publication
alone, and damages implied to the plaintiff..
To the giving of this instruction the defendant objected
ttpon the grounds as above stated in connection ·with Instructions Nos. 1 and 3 and also upon the ground that whether
or not the charges were in fact true is wholly immaterial;
that two separate articles are relied upon in the notice of
motion and the instruction does not disting1.1ish between them
but tells the jury that the publication 'vas not privileged and
that malice 'vas implied as a matter of la1v, and the defendant contends that the cl1arges alleged in the notice of motion,
or certainly some of them, were published on a privileged
occasion as a matter of law and that the question
page 24 ~ as to ·whether or not the occasion was privileged
is a matter for the court, but as to whether t.he
publication on a prh·ileged occasion 1vas of itself privileged
is a question for the jury.
·
And t.he court in this instruction decided that question,
which was for the jury, adversely to the defendant.
The court overruled said objection and gave said instruction. To which action of the court the defendant excepted.
And the plaintiff then offered Instruction No. 6, which is
as follows:
INSTRUCTION NO. 6.
The court further instructs the jury that. in determining
the amount of damages to which the plaintiff may be entitlecl,
you shall take into consideration all the facts and circumstances of the case as disclosed by the evidence, the nature
and character of the charges, the language ·in which they arc
expressed, and its tendency, the occasion on 1vhich they were
published, the extent of their circulation, the probable effec.t.
upon those to whose attention they came, and their natural
and probable effect upon the plaintiff's personal feeligns,
and his standing in the community in which he lives; and if
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under the other instructions herein, he is entitled to recover,
you shall award such sum by way of damages as will fairly
and adequately compensate him for the insult to him, including any pain and mortification and mental suffering inflicted upon him, and for any injury to his reputation as a
man and citizen.
To the .giving of this instruction the defendant objected
upon the grounds heretofore pointed out that all questions
. of privilege were ignored, and upon the furtl1er ground that
this instruction emphasizes the g·eueral conclusion as to a!l
of the charges alleg·ed in the notice of motion and completely
ig-nores the fact that there 'vas no evidence as to the article ·
of November 18, 1927, ha.ving .come to the attention of anyone in the county or neighborhood in 'vhich plainpag·e 25 ~ tiff lived except in a wholly independent republication of said article by someone 'vholly disconnected witl1 the said Rorer A. James, Jr., and not in connection with the ordinary <listribntion of said newspaper.
The court overti.lled said objection and gave said instruction. To whicl1 ac.tion of the court defendant exeepted.
And the folui further certifies that the foregoing instructions, designated as Nos. I, 3, 5 and 6 and the following instruetion designated as I are all of the instructions gi.ven by
the court to the jury in tl1is cause.

INS"'rH.UCTION L
The court insh'1.1cts the jury that in this case tl1ere can be
no recovery in any event. of any amount by way of punitive
or exemplary damages; .that is to say, the only damages, if
any. tl1at the jury can award the plaintiff, Pow·eB,_ against
~Tames, if the jury sho1llcl believe that there should be a verdict for the plaintiff, is sucl1 an amount as the jury think
fair and just from all of the facts and circumstances of the
ease to reim hurse or compensate plaintiff, Po\vell, for damages suffered by him by reason of the news stories in question.
Sa.icl Instruction I was given upon tnot.ion of the defendant, but only after the ruling of the court denying defendaut's objection to the giving· of any instructions 'vbich 'voulcl
permit the reeovery by plaintiff upon the ground that the
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evidence completely showed a lack of malice or injury to the
plaintiff.
All of 'vhich the court, upon motion of the defendant, signs
.and seals as part of the record in this case.
This 21 day of Aug., 1928.
~reste:

P. H. DILLARD, Judge.
page 26}

(Seal.)

CE·RTIFICATE OF EXCEPTION NO. 2.

B}J IT REJ\t.I!E.JVfBERED that upo~1 the trial of this case
the defendant offered the following instructions, which are
identified as Instruction A, Instruction B, Instruction K, Instruction ·0, Instruction D, Instruction E, Instruction F and
Instruction G, reading as follows:
INSTltUCTION NO. A.
The court instructs the jury that the burden of proof in
this case is upon the plaintiff to prove by preponderance of
the evidence
1st. 'l'hat the article which appeared in the first edition
of The Bee on November 18, 1927, constituted giving to the
words so appearing in said paper their ordinary and usual
meaning, a libel on the plaintiff, Po,vell;
2nd. That. the paper containing this publication was sent
or delivered by the defendant, James, personally or by his
ag-ents, in t.11e County of Franklin, that is to say, the mere
fact that said publication appeared in a. newspaper printed
nnd circulated in the City of Danville and County of PittsylYania by defendant or that someone without authority or
connection with the defendant might have obtained and sent
or sl1own copy of same in the 'County of Franklin, is not sufficient and the burden rests upon plaintiff to show that the
publication, that. is to say the sending into or circulation in
or the showing- of said newspaper containing said account
by defendan ( or someone acting for him in Franklin ,county;
3rd. Before plaintiff can recover he must still further show
by a preponderance of .the evidenee tl1at saicl publication in
the County of Franklin, if any there was, resulted in dam-
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age to him and he can only recover, if at all, such amount as
the jury believe from the evidence would fairly compensate
him for the damages, if any, the evidence shows he has suffered by reason of said publication.
page 27 ~

INSTRUCTION NO. B.

The court instructs the jury that tile plaintiff in this case
must recover if he recover at all on the facts alleged in his
notice of motion. And unless the jury believes from the evidence that the claim in the notice that ,James circulated or
publjshed .the article of Nov. 18 in Franklin ·County is true
the jury should not allo\v anything on account of said article.
Refused.

INSTRUCTION NO. I(.
The court instructs the jury that there caJl be no recovery
of damages under the first count of the notice for any damage arising· from the fact that the Bee of Nov. 18 was mailed.
from Danville to Bernard by someone in no \vay eonnected
with the defendant. Refused.
·

INSTRUCTION NO. C.
The court instructs the jury that if they believe from the
evidence in this case that ~:Ir. Powell personally or through
his attorney, ~Ir. Dillard, agreed with the defendant or his
representatives that the paper should publish an apology
which ·was then \Vritten and agreed to, and that same would
be aecepted in e.omp~ete satisfaction and same ·was so published, then the jury must find for the defendant. Refused.
page 28 ~

INSTRUCTION NO. D.

The court instructs the jury tsl1at. the burden. of proof in
this case is on the plaintiff, Powell, to prove that the news
story of November 18, 1927, 'vhieh appeared in the Ifome Edition of The Bee 'vas published by the defendant personally
or someone actin~_ as his agent in the scope of his authority
in tJ1e County of ~.,ranklin; that is to say, the mere fac.t that
said ne,vs story appeared in a. newspaper printed and circulated in the City of Danville and elsewhere hv· the defendant, is not sufficient to sustain a recovery in·· this case
on account of said news story, and unless the plaintiff establishes by the greater weigl1t of the evidence that the news-
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paper containing this story was mailed or sent or circulated
by the defendant, James, or some of his agents in to this
county, then the jury must under the law find a verdict for
the defendant as to the first count of the notice. Refused. .

INSTRUCTION N:O. E.
· The court instructs the jury that the news stories appearing in The Bee and in The Register, as set out in the notice
of motion, being reports of judicial proceedings in this court,
are privileged. :Bfalice is a necessary element of the plaintiff's case which he must prove by a preponderance of the
evidence before there can be ,any recovery, and the defendant, James, is not liable in this action unless the jury shall
believe from the evidence that the privileged occasion of r.eporting the judicial proceedings was abused by the defendant James, and 'vheth~r the statements contained in said
news stories were true or not, if the jury believe from the
evidence that those employed by the sa.id R. 1~. James, acting
in good faith and without malice for the purpose of reporting said judicial proceedings believing that said
page 29 ~ news stories 'vere true and that same were published in due course of business, honestly and without malice, then they must find a verdict for the defendant.
R.efused.

INSTR:UCTION NO. F.
The court instructs the jury that the publishing of a news
story purporting to give an ac.eount of a judicial proceeding
is a privileged occasion, and tha:t no malice can be inferred
from the publication of such a news story, even tho the facts
therein stated are not true, provided the jury shall believe
from the evidence that the occasion was not abuse, but that
defendant acted in good faith and published said report, be.lieving tJ1e news story to be fair and accurate. Refused.

INSrrRUCTION NO. G.
The cotirt instructs the jury that unless they believe from
the evidenc.e other than the mere publication of" the untrue
news stories complained of in the notice of motion, thnt same
were publithed with mailce, then, as malice is an essentia 1
element of the plaintiff's case, and the burden rests upon him
to prove it, the jury must find a verdict for the defendant.
Refused.
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To the giving of all of which instructions the plaintiff obJected and ·the court sustained said objection and refused
to give said instructions or any one of them.
To which action of the eourt in refusing to give said instruetions the defendant by counsel duly excepted.

All of which tl1e court, upon motion of the defendant, signs
and seals as part of the record in this case.
This 21 day of Aug., 1928.
Teste~

P. I-I. DILLARD, Judge.

(Seal.)

page 30 ~ CERTIFI!CATI~ OF :E~XCEPTION NO. 3.
BE I'l1 RE~lE~fB~JRED, that upon tile trial of this casethe following, consisting of fifty (50) typewritten pages,
numbered 1 to 50, both included, being a transcript prepared
of J. H. 1\forris,_ Shorthand ~cporter, I~oanoke, Virginia, is
the _evidence and all of the evidence introduced by both. theplaintiff a.nd defendant in said ·cause, \Vl1ich said evidence
embraced in said t.ranseript is as follows, and is hereby identified as being· all of ti1e evidence in said cause.
Here follow·s transc.ript.
page 31 ~ In the Cireuit Court for tiw Co1n1ty of Franklin,.
· Virginia.
At Rocky l\Iount, Virginia,
July 17, 1928.
Allen H. Poweli

v.
Rorer .A. James, .Tr.
A.ppearanees: Counsel for Plaintiff, ~fr. Horace 1L Fox,.
B. A. Davis, Jr.; Cm1nsel for Defendant, 1\{r. 1\{alcolm
JC. Harris.
~fr.

Br ~fr. Harris: l\fay it please Your Honor,
sinee t.I1is ease "~as cai1ed at the last term of the·
Uourt, there have developed certain facts in connection with

pag•e 31 }
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it and I have put, as a matter .of convenience, in the form of
a motion in 'vriting, a plea in abatement.
(Here insert said motion in writing.}

By Mr. Fox: We object to it.
Objectioi1 sustained. Defendant excepts.

By ~{r. Harris: Now, I offer Amended Grounds of Defense so as to avoid any question of my right to raise it under
the general issue.
Bv 11:r. F·ox: I move to strike them out.
the •Court: "\Vhy couldn't he plead it in mitigation of
damages?
By Mr. Fox: He could probably do that, hut he is pleading it in Bar.
By the Court: I ·will admit it on the question of mitigation
>Of damages and pass on the other point later.

By

(Here insert said amended grounds of defense.)
})age 32 } EVIDENCE

INTRODU~CED

O:N" BEHALF OF

PLAINTIFF.
By 1\Ir. Fox: I w·ant to offer in evidence a copy of the
nrticle contained in the Danville Register of February 11th,
1928, ,\r.hieh is the article that I have just read to the jury.
By 1\f r. Harris: That is the one you alleg-e in. your N·otice.
By l\ir. Fox: Yes,. sir.

r (Said article is here introduced in evidence, and for purposes of identification is m·arkecl Exhibit "A" and is as follows:)
EXHIBIT "A".
PERDUE ACQUITTED . 1\fUR.DER CHARGE
Expect Date for Hodges I-Iearing to be Set Today.
Rocky 1\fount, Va., Fe. 10.-B. F. Perdue, former Franldin
County Officer, charged 'vith the murder of Coley Godfrey,
R.oanoke picture frame agent, on November 3, \Vas found
"'not guilty" by a jury in the Franklin County Court l1cre at
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6:15 o'clock this afternoon, after 25 minutes of deliberation ..
The verdict of· acquittal automatically clears A. H. Powell
jointly charged 'vith the killing~ Judge Dillard ruled that
as the evidence in both cases was identical, that it would not
be necessary to try Powell. H. D. and H. N. Dillard represented the defendant, while J.' P. Lee conducted the State's
case. The Commonwealth contended thaJt Godfrey was 8hot
with robbery as the motive, the defense contending that Godfrey robbed Perdue and that it 'vas later in attempting to
arrest Godfrey, on Bla.ck".,ater bridge, that Powpage 35 ~ ell, who had been deputized by Perdue, a former
police officer, shot. Godfrey, the victim dying whil~
being brought to town in a Ford Coupe.''
vV. G. BERNARD, .
s,vorn for pl,aintiff.
DlRECT EXAMINATION.

By 1\fr. Fox:
Q. vVhat is your name7
A. W. G. Bernard.
Q. What po~ition, if any, do you occupy in Rocky Monnt r
A. Town Serg.eant.
Q. I hand you a :copy of the Danville Bee of Friday, November 18, 1927, together with that corner of the page J.j
'vhich seems to have been torn away from the rest of it, and
I will ask you if you are the party that tore that piece out
of the paper. and if you can identify that part fastened there
as being the part that was attached to the paper when you
· f:aw it?
By Mr. Harris: Yon haven't all of the paper f
By Mr. Fox: No, sir.
.
A. Yes, sir, it 'vas a paper jnst like this of November 18th,
the Danville Bee. Tha.t is mv recollection. I remember it
being in the left hand corner. of the paper, right here (in..
rlicating).

By ~Ir. Fox: In any event, you read in the Danville lJce
of November 18th, the ar~icle or an article just like that?
A. Yes, sir, I read that. same piece and that is
page 34 ~ the piece I tore out of the paper.
Q. You tore the corner off just like that'
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A. Yes, sir, it 'vas several days after I read this piece.,
probably two or three weeks and I had the paper and couldn't
find all of it, the other had been destroyed, and I found that
part of the paper and I tore that clipping out of there and
gave it to Mr. Powell.
Q. Where did you tear the piece of paper like that out1
A. At my home in Rocky !1ount here.
CR.OSS EXA:NIINATION.
By 1\fr. Harris:
Q. Where did you get the newspaper f
A. The newspaper was sent from Danville by a fri~nd that
visited at my house on ·Sunday following this publication.
Q. It was mailed to you by a friend in Danville ·1
A. Yes, sir.
·
Q. That is, some indh idual down there1
A. Yes, sir.
Q. Was he any way connected with ~Ir. James t
A. No, sir, not that I know of.
7

By

~Ir.

Fox: \Ve w·ant to introduce this in evidence.

(Said article is here introduced in evidence, and for purposes of identification is marked Exhibit No. 2 and is as
follow·s :}
page
~IAN

3n ~

EXHIBIT NO. 2.

SLAIN IN FR-ANJ{LIN COUNTY IS UNCLAII\IED.

R.elatives Identify Coley Godfrey but leave Rocky l\Iount.
(.Special to the Bee.)
Rocky 1\Iount, Va. Nov. 18.-An unusual situation developed here today in regard to the murder of Coley T. Godfrey, whose body was found near here several days ago and
as result of. which Ben F. Perdue and A.. H. Powell, State
prohibiton agents, are charged with first degree murder and
robbery.
Godfrey's body although identified is being buried by the
county as the relatives have not claimed the remains which
have been in the local morgue ever since the m11rder.
1\Irs. Lula 1\Tay Godfrey, wife of the victim, and her sonin-law·, came here from Sanford, N. C., Tuesday, saw the re-
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mains and both were positive. Percy T. Godfrey of Sanford, father of the victim, also came ,vith them but did not
view the remains. He relied on the identification made by
the slain man's 'vife.
Then the group left apparently for Roanoke 'vith the apparent intention of sending instructions from that point.
Nothing· has been heard of them since that time and it has
become necessa.ry for the undertaker on instructions of the
coroner and the Judge of the Court to inter the remains at
the cost of the eounty officials. Interment is being made at
High Street Cemetery. One explanation is that the family
w·as not in a position when here to make the necessary financial arrangements and 'vent a'vay with the purpage 36 J pose of completing these. However, the matter
could not be deferred.
Considerable feeling is apparent over the sl1ooting. While
Godfrey was not known here, the evidence in the hands of
,John Lee, Commonw·ealth 's Attorney of the County, tending
to sho'v a. brutal murder for the purpose of robbery and the
effort to e~change the circumstances, making it appear that
Godfrey attacked the officers and tha.t they shot in self-defense has come as a startling revelation in methods of prohibition enforcement.
· By l\Ir. Fox: I now· 'vant to read the W"arrant against Perdue and Powell.
(Said w·arrant is here introduced in evidence, and for purposes of identification is marked Exhibit 3 and is as follows:)
EXHIBIT NO. 3.
State of Virginia,
County of Franklin, to-wit:
To the Sheriff or any Constable of said County:
"Whereas, C. C. Lee, I1as tl1is clay made complaint. and information on oati1 before me, Z. T. \Vade, a Justice of said
County, that Ben F. Perdue and A. I-I. Powell, in the said
County, on the 13th clay of November, 1927, did unlawfully,
maliciously and wilfully shoot, kill and murder a certain
person whose name is unknown;
These are therefore in the name of the Commmnvcalth to
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command you to forthwith apprehend the said
page 37 ~ Ben F. Perdue and A. II. Powell and bring him
before me or ·some other justice to answer the
said complaint and to be further dealt with according to law.
Given under my hand this the 13th day of November, 1927.

Z. T. WADE, J. P.
Virginia,
County of Franklin, to-wit:
This day the above named A. H. Po,vell and Ben F. Perdue were brought before me, and they 'vaiving preliminary
trial, they are each recognized to appear before the Circuit
Court of Franklin County on the 14th day of November, 1927,
at 10 A. 1\L, to anRwer an indictment to be preferred against
them by the grand jury of the said Commonwealth upon a
charge of the murder of the said person whose name is unknown, each being- recog·nized in t.he sum of Five Thousand
Dollars, .,vith Ryland Goode, vV. E. \Yoody and H. L. Powell
:sureties for the said A. H. Powell, and Randolph Perdue
.and A. H.. :1\Iattox, sureties for the said Ben F. Perdue.
Given under my hand this the ] 3th day of November, 1927.

Z. T. '\VADE, J. P."
By ]\Ir. Fox: Now I want to introduce in evidence and read
to the jury the indictment found by the Grand Jury.
(Said indictment is here introduced in evidenee, and for
purposes of identification is marked Exhibit No. 4 and is
as follows :)
page 38 ~

lDXHIBIT

NO.

4.

Commonwealth of Virgini,a,
County of Franklin, to-,vit:

In the Oireuit Court of Franklin County!
The Grand .Jurors of the c·ommonwcalth of Virginia, in
and for the body of the County of Franklin, and now attending- the said Court on the 14th day of November, 1927, upon
tl1eir oaths do present, that A. H. Powell, and Ben F. Perdue,
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in the said County, on the 13th day of November, in the year
1927, in and upon one Coley T. Godfrey, then and there being, feloniously, wilfully and of their malice aforethought,
did make au assault; and the said A. I-I. Powell and Ben F.
Perdue, a certain pistol then and there charged with gun
powder and leaden bullets, which said pistol they, the said
.A. H. Powell and Ben F. Perdue, then and there feloniously,
'villfully and of thei~ malice aforethought, did discharge and
shoot off at, against and upon the said Coley T. Godfrey, and
that the said A. H. Powell and Ben F. Perdue, with the leaden
bullet aforesaid, out of n pistol by tl1e said .A. H. Powell
and Ben F. Perdue disehargecl and shot off as aforesaid, .then
and there feloniously, wilfully and of their malice aforethought, did strike, penetrate and wound the said Coley ':r.
Godfrey, in and upon his face and head, giving to him, the
said Coley 'r. Godfrey, one mortal wound; of which said
mortal wound he, the said Coley T. Godfrey, then and there
instantly died. A.nd so the grand jurors aforesaid, upon
their oaths aforesaid, do say that the said A. H. Powell and
Ben F. Perdue, in the manner and by the means
page 39 ~ aforesaid, the said Coley T. Godfrey feloniously,
wilfully and of their malic~ aforethought did kill
and murder, against the peace and dignity of the Common·weal th of Virginia.
This indictment is found upon the testimony of ......... .
By Mr. Fox: Now I want to introduce a newspaper which
the defendant has produced here in answer to a ·subpoena
duces tecu.'Jn, dated N ovemher 15th, 1927, the purpose of thh; ·
being to show that at the time of the publication of these
other charges that the Danville paper and ~ir. Rorer James,
the defendant, had in his possession a correct account of this
matter.
By. 1\fr. Harris: I object npon the ground that there has
been no evidence as yet introduced before the Court showingthe circulation of the alleged article by the defendant or anyone for him in the ·County of Franklin. The Notice· of JHotion alleges the publica tioi1 of the article in Franklin County
and the only evidence here is of the town sergeant that some
friend of his sent the paper up here, our contention being
that that is the man who circulated it in Franklin Countv and
he oug-ht to be sued, if anybody should be.
·
By the Court: \Vhat is the object of introducing this
paper'
By 1\fr. Fox: To show at. the time of the publication of
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· these various articles that the defendant had in his :file an
account showing the true facts in this matter.
By the Court: This is dated November 15th.
By Mr. Fox: Yes, sir.
page 4Q

~

Objection overruled.

Defendant excepts.

By :.Mr. I-Iarris : I want to add one further ground of. objection, that there is no evidence here to show that either
article in question or the article no'v sought to be introduced
ever came to the attention of ~fr. James, nor is there any
evidence to show that the same parties who published and
prepared the Bee, published and prepared the Register.
By Mr. Fox: VVe allege that'the Bee and Register are
owned, operated and controlled by ~Ir. Rorer James, and
there is no denial of that under oath.
By the Court: What is the use of arg·uing it when the
Court has decided it?
·
By ~Ir. Fox: Very well, I will rea~ it.
(Said article is here introduced in evidence, and for purposes of identification is marked Exhibit No. n, and is as
follows:)

EXHIBIT NO. 5.
PROHIBITION

~1E~N

HELD IN SLAYING,

Coley Godfrey, R.oanoke ~fan, l{illed in Altercation Near
Rocky :i\It., S'unday.
Rocky ~Iount, Va.-Nbv. 14--(AP)-Au indictment charging murder was returned by the grand jury by the .rJrand jut·y
in the Franklin County Circuit Court this morning against
.Ben S. Perdue, County prohibition inspector, for the slaying early Sunday morning of Coley T. Godfrey, a
pag·e 41 ~ R.oanoke picture framer.
Godfrey's body has been held here since Sunday
morning, not having been identified until tl1is morning when
his wife came here on a search for her husband 'vho disappeared from Roanoke Saturday. She had communicated with
county officials last .night. A separate i11dictment charging
violation of the prohibition laws was returned against Perdue .
and he and Po,vell were released on bond of $5,000 each.
Their trial "ras set· for Thursday, November 24, Thanksgiving Day. They waived preliminary hearing, the case go-
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ing directly to the grand jury which convened this morning
after a recess from last week
According to Assistant Commonwealth's Attorney, C. C.
Lee, Perdue came to him after midnight Sunday saying two
men had robbed him (Perdue) of his pistol, badge, and a pint
of whiskey. Perdue, according to l\!Ir. Lee, said the men
drew pistols, the alleged hold up taking place about five miles
north of Rocky ·l.VIount.
Perdue insisted upon warrants for the men immediately,
saying 4e had engaged Pow·ell to help him, according to Mr.
Lee, who said he advised Perdue, who 'vas apparently drinking to wait until morning, and warned him not "to hurt anyone". It later developed, said :Mr. Lee, that Perdue had not
previously seen Powell but' went to the latter after his talk
with the Assistant Commonwealth's Attorney.
With Powell, Perdue started after the alleged holdup men.
~L\.ccording to their story, they found the pair at Blackwater
B1idge, their automobile being parked so as to
page 42 ~ block the highway. Putting the two under arrest,
the officers said a fight started when one of the
prisoners knocked Powell do"TJl and took his gun from him.
Powell, it was said, groped a bout finding a. pistol on the
running board of ti1e automobile. vVith this he fired, the
bullet striking Godfrey in the mouth.
Godfre·y's companion fled and has not been apprehended.
Perdue and Powell placed Godfrey in the former's machine and Powell drove the captured machine back to Rocky
~fount. Perdue took the wounded man to a physician and
summoned the ~Crorimonwealth 's Atton1ey. (Godfrey di~
'vithout making a statement.
.
1\frs. Godfrey last night is said to I1~ve made inquiries upon
healing a. rumor of an unidentified man being killed. She
~tate~ this morning tl1at her husband left Roanoke Saturday afternoon at 3:30p.m. to deliver pictures. He was driving a small car with a North Carolina license.
(Copied from the R.egister, Danville, Va., Tuesday, November 15, 1927.}
page 43

t

J.P. LEE,
Sworn for plaintiff.
DIRECT EXAlHINATION.

By ~Ir. Fox:
· Q. Are yon the Commonwealth's Atton1ey for Franklin
County?

Rorer A. James, Jr., v. Allen H. Powell.

55

.A. Yes, sir.
.
Q. Ho'v many years have you been ·Commonwealth's Attorney for Franklin County?
A. I think since 1919.
Q. Were you Commoinvealth's Attorney in 19277
A. I was.
Q. Were Y9U the Commonwealth's Attorney in charge of
.and ·conducting th~ cases of Commonwealth ver.sus Perdue
and Powell f
A. I was.
Q. The 'varrant in this case and the indictment found by
the Grand J·ury has been introduced in evidence and you
l1ave heard them read. They each charge murder.
A. That is correct, and ·these were the warrants issued,
and the indictment found.
Q. I will ask you to state whether or not during the investigation and t:r"~ial of this matter, there was ever at any
time in your hands as Commonwealth's Attorney, evidence.
tending to sho'v a brutal murder for the purpose of robbery?
By ~Ir. Harris: I object to the question. I have not pled
justification of the truth of the charges and I further object
on the ground that there has not been any evidence
page 44 } i11trodueed showing circulation of that .article.
By :Nlr. Fox: \Ve allege in this declaration and
t·hey did not deny it, that this paper was published and cir·cula ted by ~Ir. ,James, and if it is necessary to prove that
fact, I can call :Mr. James.
By ~ir. Harris: That is admitted, but that is not the point.
The point is l\Ir. tlames has been c.harged in this Notice of
l\fotion and has been brought here charged with circulating
a libel in the County of Franklin, and you cannot allege one
thing and offer proof of another.
'
Bv Mr. Fox: I understand that counsel for defendant admits that the statement contained in the paper as to their being charged 'vit.h robbery, and that the evidence 'vas in the
l1ands of the Commonwealth's attorney, they admit that was
:all false.
By Mr. Harris: I admit that was unfortunately incorrect,
but innocently made.
By Mr. Fox: Yon admit it was untrue.
By 1\tlr. Har1~is: Yes, and so stated over his signature time
:after time, in the newspaper at your request.
By l\tlr. Fox: Then he admits that now.

,-

-
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By the ·Court: Then what is the use of proving
By Mr. Fox: Judge Lee can stand aside.

it?~

Witness stands a·side.
By Mr. Fox: I 'vant to call Mr. Rorer James, Jr., as an
adverse party.
By Mr. Harris: I object, because I propose to put 1\'Ir..
James on the stand myself and examine him fully ..
page 45 ~ . By :Wir. Fox: I have a right to call him as an
adverse party.
By Mr. Harris: The statute does not permit that if I am
going to call him as a 'vitness.
By the Court: I thought the sratute was that he could not
incriminate himself. I think he has a right to call him as
an adverse witness.
Defendant

excepts~

RORER JAMES, JR.,
Called as an adverse witness..
DIRECT EXAMINATION.
By ~Ir. Fox:
Q. You are the defendant in tl1is caseY
A. Yes, sir.
Q. "Where is the Danville Register, a paper owned and
. controlled and published by you circulated?
· A. Some editions are circulated in Pittsylvania, some in
Henry and one in Franklin.
Q. I asked you about the Register?
A. The Register is published and circulated in Franklin,
Henry, and Pittsylvania Counties.
Q. The Danville Bee is also owned and published by you,
and it is certainly circulated in Danville and other counties
and cities of Virginia, is it not~
A. Some is, not all.
Q. What do you mean by some·~
A. Some counties, not all of them.
·
Q. It is g·enerally sent over the St.a.te?
page 46 ~ A. No, · not genera11y. I 'vouldn 't speak of it
in that way from a ~irculation standpoint.
Q. It is printed and published and circulated to the public
in the City of Danville and Pittsylvania County, and other
places, isn't it 1
·
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A. It is for sale in all counties but not bought in all counties.

By Mr. Harris:
Q. How many editions of the Danville Bee do you publish?
A. Two.·
•
Q. What do you call them 1
.
A. One is the First Edition and the other is the Home Edition.
Q. One is called the First Edition and the other is the
Home Edition~
A. Yes, sir.
Q. I assume that the First Edition is issued first Y
A. Yes, sir.
Q. How many subscribers to the Danville Bee did you have
in Franklin County on the 18th of November, 1927?
A. One.
·
Q. What edition of your paper did he receive?
A. The First Edition.
Q. Is there any other point in Franklin County that the
Danville Bee is sent to for .sale by you?
A. No, sir.
page 47 ~ Q. Were you in any way personally or through
any agent a party in sending any other copy of
the Danville Bee into Franklin County exc.ept that one?
A. No, •sir.
.
Q. Did the article complained of in this Notice of Motion
introduced in evidence, dated November 18th, appear in the
First Edition of the Bee?
By 1\Ir. Fox: I object. Don't yon think a copy of the First
Edition would be the best evidence.
·
By Witness: I have both here.
By the C<>urt: vVhat is the question 1
.
By ~Ir. Harris: I asked him if the article offered in evidence here, and alleged in ttl1e declaration appeared in the
First Edition of the Danville BeeT
·
By 1\Ir. Fox: And my objection is that a copy of the First
Edition of the Danville Bee is the best evidence as to whether
or not it was in there.
By 1\:I:r. Harris: We have it here.
By vVitness: Both are right there.
By the Court: Of course, that is the best evidence then.
By :Nir. Harris: I hand yo~1 herewith a paper dated Friday afternoon, November 18, 1927, called ''The Bee''. VVill
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you please look at this paper and see whether this is the First
or Home edition 1

A. This is the First Edition.
Q. How do you identify the First Edition from the Home
Edition?
'
A. We haven't got the name there, and then I
page 48 ~ have others to go by, such as the size of the paper,
've can only get out a certain size paper for that
edition.
Q. Is "Home Edition" carried on it or a statement "Home
Edition''?
A. It is.
Q. Has that got it on it "IIome Edition"?
A. No, sir.
Q. Now does the article in question here a.ppear in that
paper?
A. No, sir.
Q. Is that the only copy of the Bee sent by you into Frankl~n County?
A. Of the First Edition.
Q. And you only ha.ve one copy of that?
A. Yes, sir.
By ~Ir. Fox:
Q. What do you do with that Home Editionf How is it
disposed of?
A. It is disposed of by the news boys mostly.
Q. Lt is placed on the ne"rs stands, too, isn't it, at the
hotels 1
A. Yes, sir.
Q. It is sold at the trains, isn't it f
A. Yes, sir.
Q. And it is carried by the news boys to the public at the
l1otels and trains and sold on the streets to anybody who
'viii buy it 1
·
A. We sell our newspapers at the door to the
page 49 ~ news boys.
.
Q. Of course, that is tl1e way all papers sell
their papers, the boys I1ave to put .up their pennies before
they can get the papers.
A. Not ali.
Q. But that is the way you do business 1
A. Yes, sir.
Q. And you know that the boys are going to take them
on the street and sell them on the street to anybody who
will buy them~

Rorer A. James, .Tr., v. Allen H. Powell.

59

A. Yes, sir.
Q. You know they take them to. the trains and sell them
to the travelling public~
A. Yes, sir.
. Q. And they take them to the hotels and sell the~n: to the
travelling public and you know that the travelling public
buy them?
A. Yes, sir.
Q. And you know after you turn an article loose, you know
.after you do it, it is liable to go anywhere in the United
States'
A. Yes, sir, certainly.
Q. It might go into Franklin County, Augusta County or
to Norfolk or any other county in the State!
A. Yes, sir.
Witness stands aside.

By Mr. Fox: We rest in ·chief.
By Mr. IJarris: At this point I move to strike
out of this case the evidence as to the article of November
18th in the Bee. I do that upon the ground that the Notice
of ~lotion alleges the publication by the defendant of that
newspaper in Franklin County, and we came here prepared
to meet that charge and no other, and on the further ground
that there is no evidence here to prove that or tending to
prove it.

page 50}

1\:fotion overruled.

Defendant excepts.

Court takes a recess until two o'clock P. M.
page 51}

Tuesday, July 17th, 1928.

AFTERNOON SES'SION.
EVIDENCE INTRODUCED ON BEHALF OF
DEFEN·DANT.
ROR.ER JAl\IE·S, JR., Defendant, Sworn
DIR-ECT EXAl\fiNATION.

By 1\:fr. Harris :
Q. Mr. James, you testified this morning that you were
the defendant here in this case?
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A. Yes, sir.
Q. Will you J>lease state to the jury when 'vas the first
time you ever met ~Ir. Powell, the· plaintiff, ·SO far as you
know, or for that matter, when was the first time you ever
heard of him Y
A. Some time in February of this year.
Q. You are the owner of the Danville Bee and tl1e Danville Register Y
A. I am.
Q. Did you have any sort of personal knowledge of the
publication with reference to ~Lr. Powell, that is alleged here
in this notice of motion~
By Mr. Fox: I object to the question on the gro1p1d that
the question of good faith; honest belief, lack of malice is
not material in this matter at all, as far as compensatory
damages are concerned.
By Mr. Harris: I take the view that 1mder the statute insulting 'vords there can be no recovery against a person who
acted by an agent.
By the Court: If he decides to claim compensatory dam. ages, I sustain the objection, if he does not, I overpage 52 r rule the objection.
Defendant excepts.
By Mr. Harris: These gentlemen do not claim .any sort
of punitive damages.
By Mr. Fox: We have made no claim so far and as we
see the case no,v, 've are not making any claim to it.
By the ·Court: You will be precluded hereafter from ·doing so.
·
·
By Mr. Fox: Well, we are not claiming any punitive dam.:.
ages.
By }.fr. Harris : All right.

Q. Now, Mr. James, what 'vas the fi.rst ln1owledge you had
that this article had been published and from 'vhom did you
receive it?
·
·
By !-fr. Fox: "\Ve object to the question. If this man is
the owner and publisher of this paper he might never have
known it, he might have been in Europe and only returned
back on yesterday.
By ]\llr. Harris: I want to prove that l\fr. Powell came
down and discussed it with lV[r. James.
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Objection overruled.

Q. Now, when was the first time that you learned anything
about this publication and from whom d~d you learn it?
A. When ~Ir. Herbert Dillard and 1\ir. Powell came down
to the office in February of this year.
Q. Did they then call your attention to the publication?
A. No, but I found out what they 'vere there for. They
had been in the office talking to ~Ir. Trundle and
page 53 ~ ~Ir. 'retley.
Q. Who is 1\ir. Trundle and :Nir. Tetley?
A. 1\tlr. Trm1dle is the business manager and l\1r. Tetley
is the editor of the Bee.
Q. Did you publish a statement prepared by l\fr. Dillard
and l\{r. Powell in the Bee'
A. Yes, sir, which was written in their presence.
Q., Was that published at their request!
A. Yes, sir.
.
Q. And what ·was the .next thing you heard of this controversy?
·
A. When the papers were served on me.
Q. You mean in this suit~
A. Yes.
Q. Did you go to l\{r. Po·well 's, then a.ttorney, and take
up with him the question as to whether the former statement
was satisfactory, if not, did you agree to publish another one
for them?
By Mr. Fox: I object to the question. If there is anything
settled in Virginia, it is that he cannot show any offer to
apologize or anything after the institution of the suit. The
witness stated that this was aft~r the papers were served on
him, and nothing that occurred after the institution of the
suit is admissible in mitig·ation of damages.
By Mr. Harris:
e understand the rule to be this, that an
apology or retraction published prior to the suit is always
admissible ..
page 54 }- By the Court: Go along and ask the question.
By l\Ir. Fox: If Your Ilonor please, this is not
an apology before the suit WaJS instituted.
By the Court: I understand that. This is an apology,
they claim, was after the papers 'vere served on this man
and nothing that he can say or do aftert hat time was admissible.
By the ·Court: I understand it was an apology and that
it was after they had given him one and it was not satisfactory.

"T
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By ~Ir. Fox: They have not pled any such apology.
By the ~Court: That is my ruling.
Plain tiff excepts...
By l\ir. Harris:
Q. Did you then, after suit 'vas brought, and after consultation 'vith ~Ir. Powell's attorneys, publish a further
statement~

A. I did. I had :1\Ir. ~T ohn Carter 'vri te one and I published it.
Q. I think these are the papers here, and I wish you would
·
offer these in evidence.
By .l\fr. Fox: I object to them.
By the Court : I understand they were not satisfied with
the first apology.
By Mr. I-Iarris: The first apology was published and the
next thing we bear suit was brought and :rvfr. James stated
that he came up here and 'vent to see their attorneys and
they said the first apology was not satisfactory and he published a further apology.
By the Court: Go -ahead and put them in evipage 55 ~ dence. I understand there was a first apology and
it 'vas not satisfactory so I will let this one in.
Plaintiff excepts.
By the Court:
.
Q. \Vho prepared the first apology?
A. The first one was prepared when l\fr. Dillard and Mr.
Powell were there.
'Q. Were they both present; was l\ir. Powell there 7
A. Yes, sir.
Q. Was there any objection to it 1
A. No,. sir.
By l\ir. Harris: Now go alwad and introduce them in evidence.
A. The first one il'l from a copy of the Bee of February
21, 1928, and is as follows: ·
(Said article is here introduced in evidence, and for purposes of identification is marked Exhibit No. 7 and is as
follows:)

--- -

-

-
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7.

.THEFT NEVER ENTERED INTO POWELL CASE.
Franklin 1vfan and Ben Perdue \Von Prompt Acquittal.
Herbert Dillard, Attorney of Franklin County, and Allen

H. Po,vell, came to Danville yesterday and issued a formal
statement bearing on the recent acquittal of Ben F. Perdue
and of Mr. Po,vell at Rocky 1\1ount early this month on
charges of murder. Perdue \vas acquitted by a
page 56 ~ jury in twenty minutes' time and the State's case
·:was considered by ·Commonwealth's Attorney J.
F. Lee as so lacking in convicting evidencre that instead of
·entering a nolle prosequi in Powell's case he asked that a
not guilty verdict be entered. This was done, giving both
men complete clearance.
1\.fessrs. "Dillard and Powell took exception to the sla.tements appearing in this paper that the State in pressing the
-charges against Powell and Perdue claimed robbery as the
motive of the murder. ''There was at no time any suggestion tha.t robbery wa:s the motive and at no time has there
-ever been .any intimation of such a charge, Mr. Dillard says.
·(Copied from The Bee-Danville, Tuesday Afternoon, Febrna ry 21, 1928.)

Bv 1vfr. Harris :
·Q. After that apology, prepared in the presence of Mr.
Dillard and :Nir. Powell, the next thing you heard, I under:stood you to say, was this suit.
A. The papers ·were served on me in Danville.
Q. And then you came to Rocky M:ount with your attorney?
A. Yes.
Q. And yon sa'v 1\Ir. Davis, the then Attorney for Mr~
Powell?·
A. We saw 1\Ir. Davis, not Mr. Powell.
Q. What was it that his lawyers reported to you 7
By Mr. Fox: We object to the question because the witness has stated that Mr. Powell was not present at the conversation.
page 57 ~ By 1\fr. llarris: I 'vant to ask him if he came
to Rocky 1\Iount 'vith his attorney_for the purpose
of seeing these gentlemen with reference to this apology and

~
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what information he obtained as a result of that .conference
with his attorney.
.
By the Court: "\Vhat became of .the second apology?
By Witness : I had one written when- I went home and
published it.
By Mr. Harris:
Q. Arid you sent it to 'vhom 7
A. To the lawyers here.
By ~ir. Fox: I don't 'vant him to state any hearsay information he .got while he was here.
By Mr. Harris:
Q. You came up here as a result of that and you wrote
another apology and sent it to the attorney here1
A. Yes, sir.
Q. And this is the second apology~
A. Yes, sir.
·
By the Court: Now you can read it.
By Mr. Harris: I desire to introduce it in evidence.
(S'aid article is here introduced in evidence and for purposes of identification is marked Exhibit 8 and is as follows:)
EXHIBIT NO. 8.

POW·ELL AND PER.DUE FREE FROM

BLA~IE.

R-etraction for Injustice Done Franklin County
page 58 }-

~:len.

It has just been brought to the. attention of the
publisher of The Bee that in a publication of November 18, a publication of Fehn1ary 4 and a publication of
Febru-ary 9 an unintentional injustice was done Messrs. A.
H. Po,vell and B. F. Perdue of Franklin County, Virginia.
On November 14 the two gentlemen in question were indicted in the Circuit Court of Franklin County for the murder of Coley Godfrey. It developed at the trial of this indictment in February that Godfrey had been killed during
an attempt upon the part of Powell and Perdue to arrest him
upon the charge of robbing Perdue. In some unaccountable
way the information as it reached The Bee was confused in
· transmission and statements were published which consti-

----

---

---------
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tuted a reflection on l\'Iessrs. Powell and Perdue.
It is the desire of tins paper to make a public retraction
and to correct the injustice. It wishes to vouch for the fact
that at no time was there any charge made against Messrs.
Powell and Perdue that they ·were guilty of any dishonest
conduct of any character. The sole contention of the Commonwealth in its prosecution ·against them was that they had
perhaps attempted au arrest without having the authority
so to do and in that attempt had used more force than it 'vas
necessary for their ptupose.
Even this contention was not accepted by the jury, which
tried 1\fr. Perdue, he being very promptly acquitted, and as
a result thereof ~ir. Powell 'vas dismissed upon 'motion of
the ·Commonwealth's Attorney.
(·Copied from the Bee, Danville, Saturday?

}\~larch

24th.)

page 59 }

By Nlr. Fox: Plaintiff renews his objection to
the foregoing article and moves the Court to strike
it out, -assig11iug as grounds therefor, first, that. the apolog-y
or reported retraction occurring after suit had been brought
is not admissible, and, secondly, that defendant having been
required to furnish his grom1ds of defense in writing and
having already, at the former term by leave of Court set up
one former apology, ·and defendant having given no notice
of this alleged apology, nor having pled same, that it is not
admissible in evidence.
·Court overrules motion.

Plaintiff excepts.

By 1\ir. I-Iarris:
Q. There has been introduced here in evidence this morning a ne,vspaper article published in the Register on November 15th. Did you have any knowledge whatsoever of
that article 7
By 1\fr. Fox: Vve object to the question because it is immaterial and he is responsible for the article if he never
heard of it.
Objection sustained.

Defendant excepts.

By Nir. Harris: I desire to rene'v my motion to strike out
of the record, the article of November 14th for the only reason for introducing it would be to show knowledge of some-
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body from which the parties might have reason to justify
punitive damages.
·
By the Court: He could not get compensatory damages, it
cannot be used for aggravating· the damages.
By Mr. Harris : Therefore you strike it out as immaterial.
By the Court : I sustain your point.
page 60 ~ By 1\Ir. Fox: "\V e have no particular objection
since they admitted the whole thing,vas unfounded.
By Mr. Harris: Then your Honor excludes that from the
record.
By the Court: Yes.
CROSS EXA1YIINATION.

.6y !:Ir. Fox :

Q. ~r. James, you say you 'vere at the office of the Danville Register and Bee at the time 1\fr. Powell here and his
attorney, Mr. Herbert Dillard, came to Danville?
A. Yes.
Q. Were you present at the entire ·conversation between
them and other representatives of your newspaper?
A. I 'vas not.
Q. Just tell this jury what happened in your presence?
A. I knew Herbert Dillard before, and I had a few words
with him and asked him the reason why he was down there
and he gave me the reason, and I asked him if it had been
fixed UJ.!> ~all right, and he said yes, and we started talking
about a. Richmond matter that has no bearing o~ this case.
· Q. That is all that occurred between you and J\IIr. Dillard
and 1\-Ir. Powell Y
A. He introduced me to Mr. Powell.
Q. That is all that liappened between you and Mr. Dillard
and 1vfr. Po,vell
A. I don'~ remember the conversation except I kno'v that
he said that everything was all right, and he also
pag·e 61 ~ stated to me that J\IIr. Po,vell was the gentleman
that had been in trouble.
·
By the Court:
Q. Was 1\ir. Dillard acting- as his attorney?
A. He did not introduce him as that, but I have known
him and I spoke to him and he said he was down there and I
judged from that he was his attorney.
·Bv :Mr. Fox:
"Q. Before they saw you they had seen the other man
Jownstains f
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A. This happened in the lobby.
·
Q. They were already thro~gh there and were leaving?
A. No, sir, we all stood in the lobby a little while ..
Q. Did you see this article written that you claim was an
apology?
.
A. No, ·sir.
Q. Did you see l\.fr. I-Ierbert Dillard read it?
A. I saw him standing there by the typewriter ot Mr. Tetley's 'vhile he was writing.
Q. You saw him standing· there by the typewriter that
Mr. Tetley was using while he was writing?
A. Yes, sir.
Q. Do you kriow if Mr. Tetley was writing this article?
A. I would judge it was, for the reason he handed it to
him, and they said afterwards that they had gotten what
.they 'vanted.
· Q. You t~ll this jury that ~fr. Tetley handed to
page 62 ~ Mr. Dillard and Mr. Po,vell a copy of this socalled apology?
A. Yes, sir.
.
Q. Did you go and look at it~
A. No, but I sa'v them when they were talking about it.
Q. And you tell this jury you saw Mr. Herbert Dillard
read something written out by 1\fr. Tetley which you took to
be this so-called apology?
A. I do.

Bv the Court:
"'Q. Did 1vfr. Herbert. Dillard dictate it?
A.. They were both standing there by M'r. Tetley while he
'vas. ~vr~ting on the type,vriter.
By 1\fr. Fox:
Q. Do you know what he was writing, or did you read a
single line of it?
A. I did not.
Q. Then you don't kno-\v, and he might have been writing
''hail, hail, the gang. is all here''~
A. I took_}l!r. Dillard's word for it.
Q. Mr. Dillard didn't say to you that he had written it
out all right, did he?
A. If you came in to correct it you 'vould certainly read
it before the man.
Q. He didn't say anything about ~fr. Dillard writing itt
A. I am sure he did.

Supreme Court of Appeals of Virginia.

68

Q. Then 'vhy did you tell the jury ~Ir. Dillard said everything was fixed up all righter
.
page 63 ~. A. He said both together.
: · Q. vVell, what did he say~
A. He said it had been written up and everything was
all right.
Q. You say ~Ir. Herbert Dillard told you that?
A. Yes, sir.
Q. You are positive of that 1
A. Yes.
Q. Now, when you came to write this other apology, after
you had been sued, the one that came out in the Bee that
you say you sent copies of up here 1
A. Yes, sir.
Q. Who did you get to write that out for you?
A. Mr. John W. Carter.
Q. He was your attorney in this case, wasn't he?
A. Yes, sir.
Q. ~Ir. Carter advised you to have that written out, didn't
he?
A. Yes, Mr. Carter did.
Q. In other words, he told you that you had spilled the
beans and told you to do what you eould to patch it up~
A. He didn't say that.
Q. Or words to that effect?
A. No.
Witness stands aside.
page 64 ~

H. B. TRUNDLE,
Sworn for Defendant.
DIRECT EXAlVIINATION.

By }..fr. Harris :
·Q. What is your connection with the Bee and Register?
A. I am business manager.
Q. How long have you been connected with it?
A. Off and on for about 25 years.
Q. Now at the time this first statement or apology 'vas
·published, will you tell us the circumstances under which it
was published?
A. Well, I was in the office and someone of the clerks told
me that there was a gentleman in the lobby that \vanted to
see Mr. James or myself. I stepped out in the lobby and
recognized 1\ir. Herbert Dillard and he introduced :M:r. Po\v-
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ell to me, and we chatted along a few minutes, and Mr. Dil,lard said they were interested in :finding out where we got
such information upon which we had based the report of this
trial up here, and said they 'vere. particularly interested in
:finding out from whom we secured our information. I im.mediately took these gentlemen to the news department and
introduced them to 1\fr. 'Tetley who has charge of the Bee
and we talked about it and l understood l\fr. Tetley to say
the information came to him over the telephone in a conversation from Rocky l\1:ount and he thought it came from l\ir.
Lee's office and then ]v[r. Dillard pointed out that an injustice had been done to J\iir. Powell and of course, I immediately expressed our regrets at such an erroneous publication and told him we would be only too ·glad to make a statement, ru1d suggested that he confer with Mr. Tetpage 65 ~ ley who was sitting at the typewriter, and l\ir. Dillard \vent to l\1:r. Tetley and together they prepared a statement. 1\ir. Powell and I stood in' the lobby and
·we were talking just casually and looking over the files of
the paper. and a little later l\1r. Tetley presented this paper
to l\£r. Dillard and I think :Nir. Powell read it over, and they
stated in my presence that it 'vas a correct statement of the
trial and was satisfactory and we published it in our next
issue.
Q. Upon what page did you publish it?
A. On the front page, we gave it a prominent location in ·
our paper.
Q. Did Mr. Po"rell and ~fr. Dillard express themselves
as satisfied with the interview with you 1
A. I simply recall tha.t they did, and there 'vas no expression of any further feeling about it, in fact, I remember
.rather distinctly that 1\:t:r. Dillard said the statement was
all right. That was the first information we had of it or
of the error in getting the fa~ts twisted ..
·CROSS EXAJ\iiiNATION.
By. J\iir. Fox:
Q. Do I understand you to say' that you saw nfr. Dillard
and l\Ir. Powell read a draft or a copy of tl1is first so-called
apology?
A. I sa'v 1\ir. Dillard read it, but I am not positive that
Mr. Po,veH read it, but we were all standing there together.
Q. You say that you sa'v that gentleman sitting over there,
lvfr.' Herbert Dillard, read it 1
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A. Yes, sir.
Q. And he said it 'vas all right?
~- Yes, that is my reeollection of it.

Witness stands aside.
GIRAR~D

TETLEY,

s,vorn for Defendant.
DIR.ECT EXAl\ilNATION.

By Mr. Harris:
Q. Yon are a reporter for the Beef ·
A. Yes, sir.
Q. Yes, I believe, wrote the article in question f
A. I did.
Q. When w~s the .first time yon ever met Mr. Powell or
kne'v that there was such a. person as ~Ir. Powell T
A. It 'vas during February when ~fr. Powell came with
~fr. Herbert Dillard into our office and made some repre~entat.ions about the accuracy of the article.
Q. What did you all then do 1
A. We undertook to make a correction very promptly.
Q. Who wrote the correction?
A. I wrote the correction.
Q. "Who 'vas present when you ·wrote it?
A. ~Ir. Dillard was present and 1\ir. Powell was there. I
don't know whether Mr. Po·well actually read the finished
produc.t, but they were both standing together at the time
the correction had been finished.
Q. Did they express themselves as satis-fied with
page 67 ~

it?

A. They appeared to be satisfied with it.
Q. Did you publish it as it was "rritten there in their
presence~

A. It was published exactly in the same form it was written by me.
Q. When you say "·written hy yon", please explain to the
jury exactly what you mean and how you ''rrote it?
A. :lVIr. Dillard simply said what he thought ought to be
published, and I took a fe'v notes and ·set do'vn and wrote it
on tl1e type,vriter and then it 'vas submitted to the two gentlemen or to }.fr. Dillard, I should say.
Q. Mter you had written it out?
A. Yes, sir.
Q. In preparing the original article of November 18th,
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did you do s9 in the honest belief that it truly reported a
judicial proceedings in the Circuit Court of Franklin
County?
By 1\ir. Fox~ I object to the question.
Objection sustained.

Defendant excepts.

CROSS' EXAMINATION.

By Mr. Fox:
Q. Who do yon say gave you the data or information for
this so-called apology~
·
A. ~!r. Herbert Dillard.
Q. Was ~fr. Powell there at the same place when he gave
it to you?
·
A. Mr. Powell wns present in the lobby of the
page 68 } James Building in Danville when the rep~esenta
tions were made about the inaccuracy of the report.
Q. 'Vas he present 'vhen :Nir. Dillard, as you say, gave you
.:an outline of this so-called apology?
A. He was standing close to him.
Q~ He was standing there at the time?
A. Yes, sir.
Q. "\Vas he in there when you wrote it out on the machine?
A. L don't kno'v whether he was in the office, or not, where
my type·writer 'vas, he may have been in the lobby at the time,
but 1Yir. Dillard saw what was written out and seemed to be
:satisfied.
Q. You 'vrote it out while 1\ir. Dillard was there 7
A. I did.
Q. And he saw you write it out'
A. Yes.
Q. And lw said it was satisfactory?
A. He did.
Q. As a. matter of fact, didn't you tell Mr. Dillard and
1\'fr. Powell that you ail would publish an apology for this
:article and that they left there with that assurance and witl;l
a. promise from you that you would send 1\ir. Dillard a copy
'Of it~
A. No, sir, I don't think that is the wa.y the thing happened at all.
Q. Isn't it a fact you did not publish anything except this
'So-called apology and you never even sent a copy of that to
l:fr. Dillard or Mr. Powell?
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4-. I don't know about that. I imagine the business office attended to that,. we don't usually send
marked papers ourselves.
Q. We have hard enough time believing what ·we kno'v
ourselves without exercising our imagination on the witness
stand. I asked you the ·question, did you send any such
marked copy or any other kind of a copy to the~e .gentlemen?
A. Personally I did not.
Q. Did not Mr. Dillard, after yon 'vrotc it out, and after
_you put this apology in the paper, didn't he ask you all to
send him a copy 1
A. I think he· did, yes.
Q. And you didn't do it, did yon~ .
A. I didn't do it personally, no, sir.
Q. And you didn't .see that it was done?
~. Yes, sir, I did, I took a record into the business office
and I think the paper was sent to him.
·Q. You think so'
A. Yes, sir.
Q. What have you got to base that ''think'' on?
A. It is a natural assumption.
Q. You assumed it was . sent to him, you don't think it
. was sent, but you assume it was? You can stand ·asi~e.
page 69 ~

Witness stands aside.
page 70

r

By Mr. Harris : Can I put in the record now
the answer I expected from the 'vitness that ·he
had no knowledge or believed it to be true.
By the ·Court : He has already said that once.
By Mr. Harris: Very well, if he has stated it I do not
want to put it in again.
Defendant rests.
page 71

~

REBTTAL TESTIMONY OFFERED BY
PLAINTIFF.

HER.BERT DifJLARD,
s,vorn for Plaintiff.
By ~Ir. Fox:
Q. Mr. Dillard, did you go to Danville to the office of the
Danville Register and Danville Bee in company with Mr.
Allen Powell in reference to an article or articles that appeared about him in the Danville Bee?
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A. I did. Our main purpose in going to the Danville Bee
was to ascertain from \vhat source they go~ their information regarding this publication in that newspaper, in the
Danville Bee?
Q. Did you on that occasion, or not, either dictate to ~1r.
Tetley or read after he had prepared an article which is now
claimed to be an apology for this misstatement, appearing
in the Danville Bee "l
A. I do not recall having seen any written statement or
dictating a1iything, either one. I k11:ew all of the gentlemen,
I knew they were high toned, honest gentlemen, and I did
not have to introduce myself because I knew them and I introduced Mr. Powell and I told them what my business was,
and each one was as nice as they could be and showed every
interest and desire to correct any mistake that had been made,
&c. 1\ir. Tetley, I think, asked me to prepare something in
writing that would refute what had been s·a.id in a former
paper. At that time I had not seen the obnoxious article.
complained of by ::Mr. Powell, a·nd I was not sufficiently familiar with the newspaper report to prepare a statement and
I told lvlr. Tetley that I preferred them to do it,
page 72 ~ and my recollection is at least by word of mouth
that all three of these. gentlemen stated that an
apology would be prepared and that they would publish it
and send me a copy of the paper, and I did not see a "\Vri tten statement from anybody, in fact, I don't think any statement was 'vritten ·while I was there.
Q. Did they ever send you a copy ·of a paper with any suc.h
apology in it &l
A. No, I never got a paper. The reason I am positive
a bout it is, I did not get a copy, Mr. Powell came to me in
a couple of days after we returned and asked me if I had
gotten this paper, and I went to the postoffice and I think
1\Ir. Powell was there 'vhen I was there looking in the postoffice· and I never got the paper.
Q. I am talking about ·the so-called apology in the Danville Bee, did yon outline that statement to this gentleman;
is that what you told them, in other words, was that the
apology that was written there?
A. I do remember distinctly telling these gentlemen that
the jury was out a very sh-ort time and these gentlemen were
exonerated and were not guilty of any c.harge 'vhatsoever,
and there wasn't a suggestion in any evidence of robbery
or larceny or anything of the kind. I remember telling all
of those gentlemen that.
Q. Yon never saw that, as I understand you?
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A. I have n9 recollection of seeing any written statement
when I \vas iii. Danville at. all1
Q. You dictated no statement and gave them no.
page _73 ~-statement¥ ·
.
·
: ·A. I told 1\{r. Tetlev that I would rather not dictate it becau.se I was not sufficiently acquainted 'vith the.
article
myself..
·
·
.
_,

(At this p.oint Mr. Dillard. left the witness ·stand and a:
.the following sta~~ment :)

littl'~ la~er ~ad.e

By Mr. Dillard: I do .remember telling ~Ir. James right
there, and I can very easily see ho·w .Mr. James got the im- .
pression in his· mind, I did .tell 1\fr. James on leaving that I . .
thought the matter h~d been ami~ably settled.· ·
By Mr. Fox: · In other :words, if these geil.tlemen had put
in a frank statement and apology as they agreed to do, you
thought the mater 'vas settled f
· A. Yes, sir.
Q. But you did not tell him you. had written .or had seen.
a vtritten statement?
· ·
·
·
· A. No, sir, I did not.

No cross examination.
Witness stands aside.
page 74
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ALLEN H. POWELL, Plaintiff, Sworn.

DIR.IDOT

EXA~IINATION.

By ~Ir. Fox:
Q. Did you go with 1\Ir. Herbert Dillard to Danville after
y9ur attention had been called to this article in the Bee that
accused you of l1aving been charged with robbery, &c.?
· A. I did, yes, sir.
Q. State to the jury whether or not on that occasion Mr..
D.illard dictated or gave to 1\1-r. Tetley or anybody else there
a· statement of 'vhat he 'vanted published?
A. Not to my knowledge he did not.
Q. State whether or not l\fr. Tetley wrote out this so-caiJed
apology, not printed of course, but on the typewriter, and
before you and Mr. Dillard left there, showed it to you t
A .. I didn't see anything of the. kind. ·

.

.

,
·
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Q. What did the representatives of the paper promise that.
t}J.ey would do?
A. They told Mr. Dillard they 'vould send him a copy of
tpe paper, that they would write an articl~ and try to cor,...
~ect that matter and send hi.in a copy of it the·next day.
Q. Did you get a copy?
A. I 'vas in Martinsville and got a copy in day ot so·
but I didn't get one from Danville.
Q. They never sent you any Y
A. No, sir.
Q. So far as you 'vere able to :find out, did they ever send
~ny to 1\'lr. Dillard~
A. I asked Mr. Dillard about it, and he hadn't gotten .any.
q t that timecO
·

a.

CROSS EXAMINATION.
By Mr. Harris:
Q. Mr. Dillard was, your attorney, wasn ~t heY
A. ~1r. Dillard went: there 'vith me and you might say he·
'vas, he went there in pla.ce of his brother, he went down.
there for his brother.
Q. But he was acting for you on that occasion 7
A. Y·es, sir.
·
Q. Yon didn't go in l\fr. Tetley's office at all, did you 7.
A. Yes, sir, for ·a minute or so but not long.
Q. What was h'e doing while you were in there?
A. He was doing something, and then he came out i:ir the ·
lobby and we were all in the lobby together.
Q. Did anybody write anything with a pencil or otherwise·
while you were there?
A. Not that I saw.
Q. Did you tell lvir. Tetley your version of the facts of the ·
ease?
A. I told n1r. Tetley I 'vas very much distressed ·about .the ·
matter, and would like to get it cleared up.
Q. You told him the true facts about it?
A. I think Mr. Dillard did that.
Q. But it \vas in your presence, and for you' ·
A. Yes, sir.
Q. And ·you did see a copy of this article in ·the ·paper· a·
few days after that?
pagE:' 75 ~ A. A friend of mine in Martinsville gave me a ~
copy.
.
Q. You were satisfied with it, weren't you 1 .'
A. N:o, sir.
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Q. Did you make any complaint~
A. It seems I did, I sued about it.
Q. But did you send any word to Mr. James?
A. He got notice of the suit.
Q. And that is all you did 1
A. Yes, sir.
Q. You didn't say anything else about itT
A. There was nothing l~ft for me to talk about.
Q. You left with l\fr. Dillard with the understanding 'vith
Mr. James that the matter 'vas ~satisfactory?
A. I ~on't know what the understanding was between J\IIr.
Dillard and Mr. James.
Q. Weren't you there when they were talking!
A. I couldn't say I was present, and I couldn't say I 'vas
satisfied until I saw what the article was.
·
·
Q. When you saw the article did you make any sort of
complaint?
·
A. With my attorneys and sent J\~Ir. James the notice of
suit.
.
Q. And that is all you did l
A. Yes.
Q. How long did you wait to do that?
A. Not very long, I don't remember the date of the suit,
but it wasn't very long.
·
page 76 ~ Q. It was a month or more, wasn't it?
A. L on 't remember, the records will speak for
that. I don't remember 'vhat date the suit was brought. I
was in and out of town on business and I didn't keep up with
that part of it.
Q. As soon as it 'vas called to ~Ir. James' attention that
you were not satisfied with the apology that had been put in
there, didn't he publish another one?
A:.. Yes, sir, sometime aftler,vards, after the suit was
brought.
Q. You got that one?
A. Yes, sir, ~ir. Davis gave me a copy.
Q. You were entirely satisfied 'vith that, weren't you?

a

By Mr. Fox:

We object to that question.

Objection overruled. Plaintiff excepts.
By Mr. Harris:
Q. You were entirely satisfied with that Y
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A~ No, sir, but if that had come out at the proper time,
it would have been more likely considered as satisfactory.
Q. Didn't .it come after you brought suit?
A. Yes, sir. ·
Q. That was the only complaint you made was when you
brought suit?
A. The bill speaks for it~elf.
Q. The only objection in the 'vorld you had to it was that
it came out too late Y
A. That was all right if it had come before
·
page 77 ~ that.
Q. If it had come before you brought suit it
would have been all right¥
A. So far as it goes, yes, ~sir.
Q. Is there anything the .matter with it?
A. It should have come out at the proper time.
Q. T.here is nothing the matter with it but the delay in
the time it came out 1
·
A. Yes, sir.
Q. Otherwise it is all right'
A. Yes, sir.

By 1\fr. Fox:
Q. As I understand, you went down there with Mr. Dillard and talked to these parties and they talked very nice
about it and they said they 'vould publish a full a.nd complete retraction and a complete and f\ull statement of the
facts?
A. Yes, sir·.
Q. And you left there with the understanding they would
do that?
A. Yes, sir.
Q. And they were to send you a copy of it?
A. Yes, sir.
Q. And you never got one~
A. No, sir.
Q. But you accidentally got hold of this so-called apology·?
A. Yes, sir, in M'artinsville.
page 78 ~ Q. And after 'vaiting !or some further time you
brought suit?
A. Yes. That is ~Ir. Dillard's statement that he gives there,
but not an apology from the paper.
Q. There is nothing in there about being sorry, is there?
A. No, sir.
Q. After suit was brought then they wrote a very nice, beau-
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tiful apology, after you brought your damage suit, didn't
they?
A. Yes, sir.
By the Court:
Q. When did yon all go to Danville f
A. The 11th of February, I think.
.By the Oourt to the Clerk:
Q. "When was the Notice of Motion filed f
By the ~Clerk : March 22nd.
Witness stands aside.
End of all testimony.
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The foregoing fifty typewritten pages hereby
identi-fied as the evidence and all of the evidence
introduced at the trial of the action of Allen H. Powell v.
Rorer A. James, Jr., in the Circuit Court of Franklin County,
Virginia, July 17, 1928, upon motion of defendant is hereby
identified and ~ade a part of the record in this case.
This 21 day of Aug., 1928.
Teste~

P. H. DILLARD, Judge.
page 80
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(SeaL·}

CERTIFICATE OF EXCEPTION NO. 4.

BE IT REME~IBERED that upon the tiral of this causethe defendant, through counsel, asked Girard Tetley, a witness sworn on behalf of the defendant, the following question:
'' Q. In preparing the original article of November 18th,
did you do so in the honest belief tha.t it truly reported a
judicial proceeding in the ~Circuit Court of Franklin
ConntyY''
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to which question, the plaintiff, by counsel, objected. Which
objection the court sustained. Whereupon counsel for defendant stated that he expected the witness to ~state that the
preparation and publication of the article of November 18th
was wholly without malice and that the article was written
and inserted in the newspaper in the honest belief that it truly •
reported a judicial proceeding in the Circuit Court of Franklin County.
But the court nevertheless sustained the objection to said
question and refused to permit said witness to answer same.
To which action of the court the defendant, by counsel,
excepted.
All of which the court, upon motion of the defendant, signs
:and seals as part of the record in this case.
This 21 day of Aug., 1928.
Teste:

P. H. DILLARD, Judge.
page 81 }

~CERTIFICATE

OF

E~OE~PTION

(Seal.)

NO. 5.

BE IT REME~fBERED that when this case was called
for trial and before the jury therein was selected or ~sworn,
the defendant, by counsel, made the following motion which
was presented to the court in writing, and which had attached
thereto a plea in abatement as part thereof, which said motion and plea in abatement thereto attached, read as follows:
Virginia~

In the Circuit Court of Franklin County..
A. H. Powell

v.
R. A. James, Jr.

/
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MOTION~

Now comes the defendant, R . .A. James, Jr., by counsel,
nad shows unto the court that this action against him by
way of action of motion was instituted on the ........ · .day
of ~farch, 1928, said notice of motion being returnable to said
court on the 7th day of April, 19·28; that thereafter the defendant w:as required by order of the court to plead and file
his defense by April16, 1928, and that said case at the time
of the entrv of this latter order was set do'vn for trial on
June 30, 19..28; that this defendant did, through counsel, file
plea of general issue and grounds of defense by forwarding
same to the ·Clerk of said Court by mail before April 16,
1928, as he was required to by order of this court; that between the time said notice of motion was served upon this defendant and the time he filed his plea as aforesaid, this defendant made diligent search and inquiry to ascertain
'vhether or not the allegation is the notice of motion that the
article appearing in The Bee, a newspaper pub-:page 82 ~ lished by this defendant, under date of November
18, 1927, which is the article complained of in the
first and second counts of said notice of motion, had in fact
been published. and circulated in J1,ranklin County by this defendant or anyone acting for hirp or under his authority;
That the facts were that said article. had appeared in what
is known as the home edition of The Bee but said defendant
was not advised as to whether or not same did appear in t.he
fi·rst edition of The Bee of November 18, -1927, which was t.he
only edition of said paper ·sent to or circulated or published
in Franklin County by this defendant. .
Said defendant did not have a copy, nor could he locate by
the most diligent search, a copy of said first edition of said
paper of November 18, 1927.
This defendant was, therefore, unable at the time when he
was required to file plea as aforesaid to file plea in abatement
under oath alleging the fact that he l1ad not issued or circulated said article in the .Cotutty of Franklin and he was
unable, after the most diligent inquiry .and efforts on his
part, to obtain the llecessary information, but after this case
ha.d been called and ·C'ontinnecl on motion of plaintiff on the
aforesaid 30th day of June, 1928, there came into the possession of thi-s defendant information which he could not
have obtained by due diligence prior thereto, which showed
that as a matter of fact said article of November 18, 1927,
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did not .appear in the first edition of The Bee; that the subsequent edition known as the home edition in which said
article did appear was not sent into nor circulated nor published by this defendant or anyone acting for him in the
County of Franklin and that its receipt in coming to the
knowledge of the plaintiff in Franklin County was from a
source wholly disconnected with this defendant and for which
he was in no wise responsible and that, therefore, no part of
the cause of action alleged in the first and second
page 83 ~ counts of said notice of motion arises in.the ·County
of Franklin and therefore, plaintiff could not have
been damaged thereby as alleged in his notice of motion by
reason of publication by this defendant of said article in
Franklin County where said plaintiff resides.
2nd. Nor for the reasons above mentioned could this defendant be proceeded against for said allege cause of action
in Franklin County for the reason that no part of the cause
of action in the first and second counts of said notice of motion arose in Franklin eounty and this defendant is not a
resident of Franklin County-.
3rd. That the above facts discovered ·by this defendant
are material and could not have been heretofore discovered
by due diligence; that the defense here urged is a substantial
one and would seriously affect the merits of the controversy
. between the parties.
4th. This defendant has ·been advised that these facts can
be availed of by him unaer his plea ·of general issue in this
case and that proof of the said alleged libel in Franklin
County is an essential element of plaintiff's case which he
must affirmatively prove; that this defendant does not desire to waive his right to have said matters adjudicated in
that court of Virginia designated by statfite, and, therefore,
out of abundant precaution and as soon as he was aware of
the facts above set out, he desired to move the court
a. To permit him, if necessary, to 'vithdra'v his grounds
of defense and pleading, if any, heretofore filed and under
the provisions of Sec. 6104 .c)f the Code of Virginia, 1919,
permit him ot file his plea in abatement which is hereby offered;
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b. To permit him to amend the grounds of defense as heretofore filed and that the amended grounds of defense may be
considered a part of same ; and
page 84
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c. To consider this defendant's demurrer to the
third and fourth counts of the notice of motion,
\vhich is no\v tendered.
R·. A~ JAMES, JR.,

By ..................... CounseL
Virginia:

In the Circuit Court of Franklin County.
Powell

v.

James.

PLEA IN ABATEl\iENT.
~this defendant in his own proper person comes and says
that this court ought not to have or take any further cognizance of the notice of motion as to the rfirst and second
counts thereof given by the plaintiff and the defendant because said defendant says that the supposed cause of action
set out in the first and second counts of said notice of motion, nor did any part thereof arise in said County of Franklin, but that the supposed ca.use of action set out in the first
and second counts of -said notice of motion did arise within
the County of Pittsylvania, in the City of Danville, Virginia.;
that a.t the time o£ the serving the notice of motion in this
cause, the said defendant, R-. A.•James, Jr., did not reside
in the ~County of Franklin, .but that he d~d then reside and
has ever since resided and does not reside in the County of
Pittsylvania, and this t.he defendant is ready to verify, wherefore he prays judgment whether this court can or will take
any further cog·nizance of the action aforesaid set out in the
1st and second counts of said notice of motion.

ROR.ER A. JAl\iES, J.R.
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State of Virginia,
City of Danville, to-wit:
This day, R. A. James, Jr., of Danville, Virginia, appeared in person . before me, a Notary
Public in and for the city and state aforesaid, and made oath
that the matters and things stated in the foregoing plea in
abatement are true to the best of his knowledge and belief.

page 85 }

Given under my hand this 16th day of July, 1928.
My commission will expire JVIar. 31, 1930.
F. ·C. HOWARD,
Notary Public.

But the court denied said motion and refused to permit
said plea in abatement to be filed and to require plaintiff to
:reply thereto upon the ground that the offer to file plea in
abatement came too late and that the allegation of the publication of •the article of November 18th, 1927, in Franldin
County, was immaterial in s·o far as the place of publication
Qr circulation was concerned.
To which action of the court the defendant excepted.
All of which the court upon motion of the defendant, signs
:and seals as part of the reeord in this case.
This 21· day of Aug., 1928.
Test<~:

P. H. DILLARD, Judge. .(Seal.)
page 86 } CERTIFJ!CAT.E OF EXCEPTION NO. K
BE IT REJ\IEMBERED tha:t upon the trial of this ease,
after the jury had heard the evidence and instructions of thi·s
'Court and the argument of counsel and retired to consider
their verdict, they then returned into ·court and reported the
f oHowing verdict:
"We, the jury, find for the plaintiff and assess his damages at $1,100.00."
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Whereupon the defendant moved the court to .set aside the
verdiot of the jury and enter judgment for the defendant upon
the ground that the verdict was wholly without evidence to
support it and upon the ground that there was no evidence
to show the circulaton of any libel in Franklin :County; that,
as to the article of November 18th published in The Bee, there
was no evidence to ·show circulation of same by the defendant in Franklin County; that as to the subsequent article in
The Register, alleged in ·the motion of motion, same showed
on its face that it was in no way libelpus or actionable; and,
there being sufficient evidence before the court, that the court
should enter final judgment for the defendant.
The court overruled said motion and the defendant excepted.
Whereupon the defendant moved the court to set aside the
verdict and grant a new trial upon the ground that improper
instructi·ons had been given to t11e jury and proper instructions had been refused, and upon the ground that improper
evidence had been admitted and proper evidence had been
excluded, but the court overruled said motion and defendant
excepted.
·
All of which the court, upon motion of the defendant, signs
and seals as part of the record in this case.
This 21 day of Aug., 1928.
Teste:
P. H. DILLAR.D; Judge. (S'eal.)
page 87 ~ CERTIFICATE OF EXCEPTION NO. 7.
BE IT REMEMBERED, that upon the trial of this case
the plaintiff offered in evidence a certain newspaper article
purported to have been published in The Danville Bee on
Friday, November 18, 1927, which is identified as Exhibit
No. 2 and appears on pag·es 6 .and 7 of the transcript of the
evidence heretofore identified as part of the record in this
case1 which said article was read to the jury. Upon the oonclusion of plaintiff's testimony defendant, by counsel, moved
to .strike said article out of the record upon the ground that
the only allegation in the notice of motion as to the 'Publica- .
tion of same by defendant was that same was published in
Franklin County, the home of plaintiff, thereby greatly injuring and damaging him, apd that the evidence conclusively
showed that same wa:s not circulated in, sent to or published
in Franklin ~County by the defe~dant, James, ·or anyone act-
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ing for him; that same did not go into Franklin County in
the natural course of publication of same in the City of Danville; that its having been sent to Franklin 'County some days
after its publication was a wholly unauthorized circulation
such as the defendant was not bound to anticipate and he
was in no wise responsible for any damages accruing therefrom; that the same appears upon its face to be a report of
a judicial obligation to the public to report proceedings in
court; that, from the evidence introduced, the court should
determine as a matter of law that there was no malice~ that·
as malice could not be inferred and was essential to recovery
the said article could not support this action.
But the court overruled said motion anu. refused to strike
said article out of the evidence and withdraw same from the
jnry, to which action of the court, defendant excepted.
All of which the court, upon motion of the defendant, signs ·
and seals as part of the record in this case.
This 21 day of Aug., 1928.
Teste:
P. H. DILLARD, Judge.

(Seal.)

page 88}

I, P. H. Dillard, Judge of the Circuit Court of
Franklin County, Virginia, do hereby certify that
it appeared in writing at the time of the signing of the bills
of excepti.on in the case of Allen II. Po,vell v. Rorer A. James,
"Jr., pending in the Circuit Court of Franklin County, Virginia, that the attorney for .£\lien H. Powell had had reasonable notice of the time and pla·ce at which said hills of exception 'vere tendered to me as Judge of said court, as required
by Section 6252 Code of Virginia.
Teste: This 21 day of August, 1928.
P. I-I. DILLARD, Judge.
State of Virginia,
· County of Franklin, to-wit:
I, T. W. Carper, Clerk of the Circuit Court of. Franklin
County, in the S'tate of Virginia, the same being a court of
record, do hereby certify that the fo;regoing is a copy of the
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record in the case of Allen H. Powell v. Rorer. A.. James, Jr.,
lately pending in the Circuit Court of Franklin ~co~nty, Virginia, and I do further certify that due notice was given to
the attorney for Allen H. Po,vell as required by Section 6339
Code of Virginia, 1919.
In Testimony Whereof I have hereunto set my hand in
the Clerk's Office of said court this the 21 day of August,
1928.

T. W. CA.RPli}R,
Clerk Circuit Court of Franklin County, Virginia.
A Copy-Teste:
H. STEWART JONJl:S, 0. C.
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