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oF THE SuPREl\£E

Cou&'.r

Oll'

AP•

PEALS O.F VIRGINIA:

Your petitioner, Roanoke Marble & Granite Company,
Inc., respectfully represents unto this Honorable Court that
it is· aggrieved by the entry of a final decree by the Husting.8
Court for the City of Roanoke, at its ~fay, 1929, Term, in the
·above entitled cause, dissolving- an injunction heretofore
:awarded by that court in this said cause, and in refusing to
grant the relief prayed for by your petitioner in its. bill ·of
Qomplaint filed in ·said cause. The error of the court in the

entry of this decree will be seen from a transcript of the record here~th presented.
HISTORY OF THE CAUSE.
On the 22nd day of April, 1929, your petitioner instituted
· in the Hustings Court for the City of Roanoke, Virginia, a
chancery cause under the above style, praying that the Stan·
dard Gas & Oil Supply Company, Inc., be permanently en·
joined from removing a large gasoline supply tank installed
on the premises and attached to the freehold of a parcel of
land owned by your petitioner, lying in the City of Roanoke,
Virginia,· 'vbich your petitioner was . advised that the said
Standard Gas & Oil Supply Company, Inc., was removing or
attempting to remove.
The bill alleged that the tank was permanently attached
to the freehold, that ·its removal by the said Standard Gas &
Oil Supply Company was wrongful, that such removal would
tear up and disfig·ure the freehold, would leave unsightly
'holes and excavations therein, would g-reatly injure the freehold of your petitioner, would detract from the value and appearance thereof, and would do irreparable injury to your pe-·
titioner, to the great detriment of your petitioner, financially
and otherwise. Conditioned upon the giving of bond of $1,(}00.)JO by your petitioner, which 'vas duly given, a temporary
injunction "ras a"rarded, restraining the removal of the said
gasoline. supply tank for a period of sixty days.
The respondent filed its demurrer and answer to the bill
of your petitioner, admitting the intention to remove the tank,
which it alleged 'vas o.f the capacity of 12:500 gallons, but
denying that such removal on its part was wrongful, and alleging that it 'had the right, by Yirtue of the assignment to it
of a certain lease between your petitioner and one John I...
Laugh on by the Trustee in Bankruptcy of John L. Laughon,
to remove the said tank, and further alleging that it had installed in the premises two tanks, one of 280 g·allons and one
of 560 g·allons, 'vhich were more profitably adaptable to the
conduct of its filling station hnsiness tha.n was the use of the
12,500 gallon tank.
Your petitioner, by leave of court, filed affidavits on its
behalf, stating that the said gasoline supply tanlr was permanently attached to the freehold of your petitioner, that due
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to the location of a ·certain railroad siding which had beeu
90nstructed adjoining the leased premises· and pursuant Lo
the lease, was necessary for the continued proper use of the
leased premises as a filling· station, and that by virtue of the
proximity of the said railroad siding, gasoline could be more
profitably sold from the leased premises by the use of the
larg·e supply tank, because it could be, purchased in carload
lots and sold at a greater profit than if purchased in smaller
·
amounts and stored in smaller tanks.
Your petitioner also denied by affidavit the kno,vledge of
or consent to the installation of the 560 and 280 gallon tanks
alleged to 'have been installed by the respondent.
The respondent, on the 24th day of ~lay, 1929, moved
the said court to dissolve the said temporary injunction,
which motion was sustained by the said court and the injunction dissolved on the ground that your petitioner has an adequate remedy at law, and the bill of your petitioner 'vas dismissed. It is from this decree that your petitioner prays to
be awarded an appeal in this cause.

STATEl\:lENrr OF FACTS.
Your petitioner, Roanoke I\~farble & Granite Company,
Inc., is the o'vner of a parcel of land on Jefferson Street, in
. the City of Roanoke, Virginia, which it, on the 51h day of
April, 1926, leased to the partne-rship composed of John L.
Laug·hon and S. E. Wood, for a period of five years·, with an
option to extend the said ]ease upon certain conditions.
In said lease it was agreed between the parties the,reto
that the lessees should use the leased' land for the sole purpose of conducting and oprating· a filling station for the sale
·Of gasoline, motor oil and other commodities and accessories
generally used for automobiles and commonly sold or handled
by filing stations, and by virtue of the terms of the said lease
the lessees had the right, by and with the consent and approv ·
al of your petitioner, to erect and install in and upon the leased premises, buildings, stnlCtures, tanl{s, improvement~
equipment alld appliances.
Pursuant to the said lease the lessees installed in and
permanently attached to the freehold and under the surface
.of the said premises a large gasoline supply tank of 12,5())
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gallons capacity. By virtue of the terms of the lease your
petitioner agreed to and did contract with the Norfolk,~
Western Railway Company to install a siding leading to the .
leased premises, in order that gasoline might be pul"chased in
carload lots at a less price and piped directly from the tank
car to the said g·asoline supply tank and from it piped directly to the surface pumps. The 12,500 gallon gasoline supply
tank, the attempted removal of which is the subject matter of
this suit, was connected with pipes leading to this railroad
siding.
Later S. E. Wood, one of the Jesses, assigned his interest
in the said lease to his partner, John L .. Laughon, who was
recognized as the sole lessee by your petitioner. On December 14, 1927, Laughon filed his petition in bankruptcy in the
district court of the United States for the Western District of
Virginia, and 'vas duly adjudicated a bankrupt.
Laughon's Trustee in Bankruptcy, on the 5th day of January, 1928, asked leave of court and was given permission to
disclaim interest in ''accessories, furnishings, fixtures, machinery, appliances, equipment, etc." used in connection with
the said filling station.
Laughon 's Trustee in Banruptcy later brought a suit in
the Husting·s Court for the City of Roanoke, Virginia, praying that the said lease be declared valid and subsisting in him'
as Trustee, and that he be allow·ed to sell the same as an asset ·
of the estate of the said bankrupt. Your petitioner proceeded
to contest this suit but later withdre'v its opposition and the
lease was later sold by the said Trustee in Bankruptcy to
Standard Gas & Oil Supply Co., the respondent in this cause,
and the said Standard Gas & Oil Supply Oo. 'vas recognized
by your petitioner as the assignee of the said lease.
On or about April 22, 1929, your petitioner was advised
that the said Standard Gas & Oil Supply Company, Inc., was
removing ·Or attempting to remove the said 12,500 gallon gasoline supply tank, and instituted this suit in the Hustings
Court for the City of Roanoke, Virginia, praying that the re-.
moval of the said tank be enjoined, and a temporary injunction was granted your petitioner, restraining· the removal· of
the said tank for a period of sixty da.ys.
The said Standard Gas & Oil Supply Company, Inc., by
its attorneys filed its demurrer and ans,ver to the bill of your
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petitioner. The respondent set forth as one of its grounds of
demurrer that your petitioner had an adequate remedy at
law.
In its answer the respondent admitted the execution of
the lease (a copy of which was attached to the bill of your petitioner and is a part of the record in this cause), admitted
the assignment by Wood of his interest to Laughon, admitted
the bankruptcy of Laughon and the assignment to it of thB
lease by Laughon 's Trustee; a.nd admitted the intention to remove the tank, but denied that its act was wrongful.
The respondent in its answer denied that the said gasoline supply tank was permanently attached to the freehold or
was necessary for the purpose for which the property was
leased, and further alleged that by virtue of the assignment
to it of the said lease, and especially by virtue of Clause ·7 of
the said lease, it had the r~ght to remove the said tank (the
provisions of this section, together with other provisions of
the lease, will be quoted and considered at some length hereinafter in the argument of your petitioner). The said Standard Gas & Oil Supply Company, Inc., on the 24th .of May,
1929, moved the court, on the grounds set forth in its demurrer and answer, to dissolve the injunction, and on that day the
cause came on to be heard upon the said motion to dissolve
the injunction, and the lower court, after considering the bi!l
of your respondent and the supporting affidavits filed therewith, granted the motion of the defendan tand dissolved the
injunction and dismissed the bill of your petitioner on the
ground that your petitioner had an adequate remedy at law.
It is from this decree that your petitioner prays that an appeal be awarded it in this cause.
ASSIGN1TENT OF ER.ROR.
Your petitioner assigns that the follo,ving errors were
committed in the entry of the decree complained of:
1. The court erred in holding that your petitioner has
an adequate remedy a.t law and erred in dismissing the bill or
your petitioner on this ground.

2. . The court erred in sustaining the motion of the respondent and dissolving the preliminary injunction granted
your petitioner. Your petitioner submits that the uncontro-
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verted allegations in its. bill, the admissions in respondent's
answer, and the supporting affidavits filed by petitioner, en.title your petitioner to the relief prayed for -and a permanent
injunction prohibiting the removal of the said tank.

ARGUMENT.
YOUR PETITIONER l-IAS NOT AN ADEQUATE
REl\IEDY AT LA.W.
The final decree of the lower court is in part as follows:
''The court being of the opinion that the bill of the
complainant is a pure bill of injunction and that tho
complainant has an adequate remedy at law, it is adjudged, ordered and decreed that the said injunction
be and the arne is hereby dissolved, and it is further
adjudged, ordered and decreed that the said bill of the
complainant be and the same is hereby dismissed at
the complainant's cost, and the cause is ordered strick.
en from the docket."
In the bill of your petitioner it is alleged by your petitioner that the large gasoline supply tank, the removal of
which is the subject of this controversy, is permanently installed in and permanently attached to the freehold of your.
petitioner, and that the acts on the part of the said Standard
Gas & Oil Supply Company, Inc., in removing· or attempting
to remove the said tank are ·wrongful, that such ii1terference
with the present location of the said tank would tear up and
disfigure the freehold of your petitioner, leave unsightly
holes and excavations therein, greatly injure the freehold ancl
detract from the value and appearance thereof, z-tnd do irreparable injury and damage to your petitioner, to the great
detriment of your petitioner, financially and otherwise. The
.bill of your petitioner \Yas sworn to and supporting affidavits
'vere also filed on its behalf.
~Jour petitioner respectfully submits that the said
large gasoline supply tank, by virtue of the intention of the
parties as expressed in the original lease, by virtue of the adadaptability of the said tank to the use of the premises by virtue of its location under the gTound of the premises,•by virtue of its size and weight, by virtue of the proximity a.nd con-

.7
nection of the said tank to the railroad siding adjoining the
pr.emises, tllat tlle saia tallk is permanently attached to and is
a part of the freehold of your petitioner and is a real fixture.
Your petitioner, ho,vever, takes the position that even if
the gasoline tank s·hould be construed to be a personal fixture,
that nevertheless it is not the property of and does not belong
to the respondent, and the respondent has not the power,
right or authority to remove the said tank from within the
premises without the consent of your petitioner.
In its ans,ver the respondent admitted that the tank was
installed by Wood and Laugh on pursuant to the terms of the
lease, but denied that the tank was necessary to the proper
use'of the premises for filling station purposes. The respondent, ho,vever, did not in its answer allege any reason for desiring to remove the said tank, nor did it a.llege that the said
tank as at present located was an impediment to the proper
use of the premises for filling station purposes. The answer
merely alleges that the tank as at present located was not necessary for the proper use of the premises for filling· station
purposes, because the respondent has installed on another
portion of the premises two other tanks, one of 280 gallons
and one of 560 gallons.
Your petitioner further filed an affidavit on its behalf,
setting forth that on the lOth day of January, 1928, and prior
to the assignment of the lease by Laugh on's Trustee in
Bankruptcy to the respondent, the said Trustee ha<1 been allowed to and had disclaimed interest in all of the '' a.ccesS01"ies, furnishings, fixtures, machinery, appliances, equipment,
etc.'' located and being· in the said filling station, and that
even if the court should decide the tank to be "a trade fix.
ture" and not a re,al fixture, that the said tank does not belong to your petitioner, the respondent nevertheless has no
power, right or authority to remove the said tank from 'vithin
the premises 'vithout the consent of your petitioner.
Without attempting to determine the nature of the tank,
i. e., whether a real fixture ·Or a personal fixture, and 'vithout
attempting· to decide the ownership of the tank, the Honorable Chancellor of the lower court decided that your petitioner has 'ln adequate remedy at la\v and therefo're equity 'vas
not the proper forum and was without jurisdiction to pass
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upon the merits of the cause. It is in this ruling that your
petitioner ;u)Wts the lower court erred.
·

We~submit that equity is the proper fornm
to prevent an irreparable injury to one's freehold by th~
wrongful act of another, and we respectfully submit that an
injunction is the proper remedy under the facts alleged in the
bill in this cause and those shown in the supporting affidavits
·
of your petitioner.
While your petitioner contends that the said gasoline
tank is a real fixture and its property, yet it is respectfully
submitted that should the court hold that it is not a part of
your petitioner's fre~hold until the termination of the present lease, and we submit that if it be considered removabh
personal property title was disclaimed by Laughon's Trustee
in Bankruptcy and never passed from the said Trustee in
.Bankruptcy to the respondent by virtue of the assignment of
the lease.
It does not seem to us that a court of equity will sit idly
by and require the owner of real estate to permit a tenant to
remove from under the surface of the ground a.nd from within the freehold a gasoline tank when such is not his property
and there is no showing on the part of such tenant that it is
necessary for him to utilize that portion of the freehold now
occupied by the tank in order to properly conduct a filling
station business~
In 11 R. C. L. page 1091, we find the following statement:
''Injunction lies to prevent the wrongful removal
of a fixture from the realty by one 'vho clajms to havl3
purchased it as personalty.''
.AJlso in 14 R. C. L. page 453, it is stated:
''Another instance where a court of equity will
grant relief by an injunction is to restrain the destruc.
tion of fences or the removal of buildings from the
property of the compalinant.''
In the case of State Security Bank v. James ~L Hoskins,
130 Ia. 339, !'06 N. W. 764, 8 R. L. A. (N. S.) 376, an injunction was brought to restrain the wrongful removal of a gaso-
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line engine installed in a farm building and used for grinding
feed for stock. The objection was raised that an injunction
was not the proper remedy to prevent the removal of the eug·ine. The court, in overruling· the objection, said:
"It is further objected that the court should not
grant an injunction to restrain the removal of the en-gine ~from the real property but that the plaintiff
·should be left to his remedy at law. That injunction is
a proper remedy in such cases see Lemon v. -Guthrie
Center, 113 Ia. 36, 86 Am. St. Rep. 361, 84 N. W. 986;
I{raft v. Welch, 112 Ia. ·695, 84 N. ·W. 9.08; Schmaltz v.
York Mfg. Co. ~'14 Pa. 1, 59 L. R. A. 907, 93 Am. St.
Rep. 782, 53 Atl. 522."
In the case of Patton v. ~Ioore, 16 W. V a. 428, an engine
and boiler necessary to the -operation of a mill had been
bought and placed upon the mill yard but had not been atta:ched to the freehold and might be severed ,vithout injury
to the freehold. The court held that these had become a part
of the realty and enjoined the sale of them under an execution. The court in its opinion said in part:
''It is insisted in the argument that the demurrer·
to the bill ought to have been sustained, because n
court of equity had not jurisdiction. Equity will take
jurisdiction to preserve the hiheritance and where u
mill is about to be dismantled by execution creditors of
the owners who 'had levied on the fixtures attachetl
thereto, equity will interfere to prevent it."
This case is cited in 1 High on Injunctions, page 333.
The case of Green v. Phillips, 26 Gratt. 752, clearly recognizes the remedy of injunction as being the proper remedy
.for·:the wrongful -removal of fixtures. In that case certain
moulding machines and planers had been installed in a lum:ber manufacturing plant. Creditors levied .executions on
these machines and were proceeding to sell them when an injunction was granted. A motion was later made to dissolve
the injunction, -which was sustained, and an appeal taken.
The court held that these fixtures were essential for the pur·
·poses for which the building was being used and were a part
of the realty. Wbile no contest seems to have been made as tn
the form of remedy, yet it seems clear that if injunction had
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not been the proper remedy this court would not have decided
the case in favor of the owner of the realty.
If injunction is not the proper remedy to prevent theirreparable injury alleged in the bill of your petitioner, then it
seems that your petitioner would be required to stand by and
permit the 'vrongful removal of the tank and then later sue
for damages after irreparable injury had been done it. We
respectfully submit that this is not the law in Virginia and
that injunction is the proper remedy, and that the injunction
awarded your petitioner should not have been dissolved by
the Chancellor of the lower court.

THE RESPONDENT HAS NO RIGHT TO
THE TAN!{.

RE~IOVE

· The lease between your petitioner anq John L. Laughon
and S. E. ·Wood, 'vhich the respondent contends gives him the
right to remove the said tank, provides in part as follows: ·
'' 1. The lessees shall use the lands hereinabove
. described for the sole purpose of maintaining and operating a filling station thereon for the sale of gasoline, motor oils, and the other commodities and acces ·
sories generally used for automobiles and now com-m,only sold or handled by filling stations. Subject at
all times to the approval of the lessor as to the location, kind and nature, the lessees shall have the right
to build, erect, construct, and maintain upon the premises above described such buildings, tanks, pumpR,
driveways, storehouses, repair shops, and other things
as may be reasonably necessary for the conduct of th~
business contemplated.''

'' 7. All buildings, tanks, pumps, fixtures, and improvements of every kind and description erected upon
the premises hereby leased shall be the property of and
belong exclusively to the lessees free from any liens
and encumbrances, and upon the termination of this
lease all such structures, buildings, improvements, fix-tures, tanks, pumps and appliances installed, constructed, or erected upon said premises by the lessees shall
be the property of and belong exclusively to the lessor.
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'' 8. Any and all buildings, structures, tanks, improvements, equipment, and appliances erected, constructed, or installed upon the premises hereby leased
shall as to kind, nature, description and location be
subject to the approval of the lessor.''
Further, Clause 3 .of the said lease contains numerous
and leng-thy provisions concerning the installation of the railroad siding, which your petitioner agreed with the lessees
that it would have the Norfolk & vVestern Railway construct,
and the manner of the payment for this siding.
Your petitioner submits that upon a careful reading of
the entire provisions of the said lease, and especially those
above sef forth, it is clear that it was the · intention of the
parties ·that these improve·ments were to be constructed by
the lessees and that when the tanks and other structures and
equipment were so constructed and installed, they should remain there permanently. The special attention of the court
is called to the first part of Clause 7 above quoted, ·wherein it
is stipulated that all buildings, tanks, pumps, fixtures and
improvements of every kind erected upon the premises hereby leased shall be the property of a.nd belong exclusively to
the lessees free fr01n any l·iens 'flil~d encu1nbra11Jces.
If it was not the intention of the parties that this property should 'vhen installed have been intended to remain
there permanently, it ".,.ould seem to be absurd for the parties to have stipulated that such property should be free from
liens and encumbrances.
The attention of the court is also called to the fact that
both in Clause 1 and Clause 8 above quoted it is stipulated
that all buildings, strnctures, tanks, improvements, equipment and appliances erected, constructed or installed upun
the leased premises shall be subject to the approval of the
lessor as to the nature, kind, description and location. This
provision further demonstrates the intention of the paTties
as to the permanency of any improvements, etc., so made,
and sho,vs that the parties intended that such improvement~,
etc., should beeome a part of your petitioner's freehold.
The numerous provisions of the lease with respect to
the construction of the railroad siding adjoining the property
leased, together with the fact that this large gasoline supp.ly
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tank, holding ·more than a tank carload of gasoline, was connected by pipe with the railroad, is almost conclusive as to
the intention of the parties with respect to the permanency of
the location of the tank and whether or not it was to become
a part of the freehold.
The premises were leased for filling station purposes for
a term of five years, with an option to exte~d the tease for an
additional period of two years and another additional period
of three years. The length of the term of the lease, together
with the nature of the improvements installed, shows cleaTly an intention on the part of the parties that the buildings,
tanlrs, etc., so installed should be permanent improvements
to the freehold of your petitioner and should when installed
become a part of its freehold.
·
The second part of Clause 7 provides that upon the termination of this lease all such structures, buildings, improvements, fixtures, tanks and appliances installed, constructed
or erected upon said premises by the lessees shall be the
property of and belong exclusively to the lessor. This second
provision, we submit, also clearly sho,vs that it was the intention of the parties that the improvements so made were intended to 'be permanent improvements.
[lhe rule is laid ·down in the case .of Green ·v. Phillips,
supra, at page 750, by this Honorable Court that:
''The true criterion of a fixture is the united application of the following requisites: annexation ta
the realty or something appurtenant thereto; application to the use or purpose to 'vhich that part ·Of the
realty with which it is connected is appropriated; the
intention of the party making the annexation to make
a permanent annexation to the freehold.''
Your petitioner contends that the tank in question fulfilled all of the requisites above set f·orth and became when
attached to the f),"eehold a real fixture. It was annexed to the
freehold. lt was clearly necesary for the proper use of the
freehold for the purposes of which it 'vas leased. The parties intended it to remain permanenHy.
The rule laid down in the case of Green v. Phillips, su,pra, is approved, with lengthy quotations cited therefrom, in
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the case ·Of Carolina Cotton & Woolen Mills Co. v. Commonwealth, et als., 138 Va. 71, at page 75, et seq.
While in the answer of the respondent it is stated that
the large gasoline supply tank is not necessary for the proper
use of the premises for filling station purposes, we submit
that when the original annexation was made by the original
lessees by and with the consent of your petitioner, it established beyond a doubt the necessity of this tank f.or the prop·
~r use of the premises for filling station purposes and that
this is binding upon t'he respondent.
But even if the said tank be construed not to become the
·property of your petitioner until the termination of the lease,
JYet we submit that the respondent has no right to remove it.
In 26 C. J. 717~ we find the law stated thus:
''Title to articles during term. When it is stipu-·
lated that articles or structures, ordinarily removable
by the tenant, shall belong to the landlord on the expiration of the term, the latter, it seems, acquires a vested
interest in such articles or structures immediately on
their annexation, which interest is capable of transfer.
The tenant cam1ot remove the article before the expiration of the term nor can he affect the landlord's
rights by undertaking to transfer the fixtures to a
third person. · The removal of things anne:x:ed or erected under such a stipulation has been regarded as waste
but elsewhere it was said that for such removal the
remedy is by action on the contract rather than by an
action for \Vaste. The lessee is under no obligation in
such a case to replace the fixture, for the benefit of the
landlord, if destroyed by fire.''
Even if the tank in question had originally been the
property of the respondent, we submit that the respondent
would not have had the right under the laws to remove it. In
the instant ease, however if the tank in question be considere(l
personal property, title to it was certainly disclaimed by
John L. Laughon's Trustee in Bankruptcy and no title to the
tank ever passed to the respondent. T~e facts in the instant
case, therefore, present a much stronger case than that contemplated by the law as quoted ahove from Corpus ,Juris.
This court in thP- cases of Tunis Lumber Co. v. R. G. Den-
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nis Lumber Co., 97 Va. 682, and Pierce v. Grice, 92 ·va. 763,
has held that where a tenant has erected structures upon lea::;..
ed premises pursuant to a covenant contained in the lease
'vhich obliges ·him to erect them, such structures are not removable as trade fixtures unless the rig·ht of r·emoval is reserved in the lease.
·
We believe that these cases fully support the contention
of your petitioner. While in the instant case there was no express covenant to erect structures and install the t.ank in
question, yet the erection of such structure~ and the installation of the tank were fully contemplated by the lease and the
provisions of the lease show t'he express intent~on of the
parties that such improvements erected by the lessees were
not to be removed. As above stated, Clause 7 of the lease expressly provides that ''upon the termination of this lease all
such structures, buildings, improvements, fixtures, tanks
and appliances installed, constructed or erected upon said
premises by the lessees shall be the property of and belong
exclusively to the lesspr' '.
The reasons for the rule laid down in the case of Tunis
Co. v. Dennis Co. supra, and Pierce v. Grice, supra, are fully
applicable to the instant case. ·We therefore respectfully
submit that the respondent, ·even if it had installed the gaso-.
line tank in question, would have no right now to remove it.
The contention of your petitioner is briefly, therefore,
that regardless ·Of the nature of the tank, whether a real or a
personal fixture, the respondent has no right to remove it.
CONCLUSION.
. Your petitioner respectfully submits that the ruling of
the Chancellor of the lower court should be reviewed and reversed and that the relief prayed for by your petitioner be
granted to it, and that the respondent be permanently en-.
joined from removing the said gasoline supply tank.
And your petitioner will ever pray.
Respectfully submitted,
ROANOKE MARBLE & GRANITE COMPANY, INC.,
·
By Counsel.

COCKE, HAZLEGROVE & SHACKELFORD,
Counsel for Petitioner.
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I, "\y. P. HazlegTove, an attorney practicing in the Supreme Court of Appeals of Virginia, do certify that in my
opinion the decree complained of in the foreg·oing petition is
erroneous, and should be reviewed and reversed.
Given under my hand this 24th day of June, 1929.
"\V. P. HAZLEGROVE.

To the Clerk at Wytheville.

Appeal and Supersedeas allowed by ottder June 26, 192H,
bond $1500.-Clerk.) ·
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R E C0 ·R D
Virginia:
Pleas before the. Honorable John lVI. Hart, Judge of the
Hustings Court of the City of Roanoke, Virginia, on the
Thirty-first Day" .of 1\Iay, One Thousand Nine Hundred and
Twenty Nine.
Roanoke Marble & Granite Co., Inc.,
vs.
Standard Gas & Oil Supply Co., Inc.
Be it remembered that 'heretofore, to-wit: On the 22nd
day of April, 1929, the Plaintiff, Roanoke ~Ia.rble and Granite Company, Inc., sued out of the Clerk's Office of the Hustings Court of the City of Roanoke, it's summons in chancer~r
against the defendant, Standard Gas and Oil Supply Company, Inc., ·On the back of which summons was endorsed an
injunction order entered on said 22nd day of April 1929, by
said Court and on the same day filed it's bill, which is in the
words and figures· following, to-wit:
·
[2]

BILL.

To the Ron .•John lVL Hart,
Judge of said Court:
Your complainant, Roanoke Marble & Granite Company,
Inc., would respectfully show· unto your Honor as follows:
1. That by a contract of lease dated the 5th day of Apr1l
1926, 'Qehveen your complainant, Roanoke Marble & Granite
Company, Inc., and Jo'hn L. Laughon and S. E,. Wood, partners, .your complainant did lease unto the said Jolm L.
Laughon and S. E. Wood a certain tract of land lying ·On the
East side of Jefferson Street and on the North bank of
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Roanoke River, in the City of Ro~oke, Virginia, and more
fully described in said contract of lease, a copy of which is
hereto attached and made a part hereof.
2. That in the said lease it was agreed and provided
that. the lessee should use the lands in said lease for the sole
purpose of conducting and operating a filling station thereon
for the sale of gasoline, motor oils and other commodities
and a~cessories g·enerally used for automobiles and commonly
sold or handled by filling stations.
· 3. That by virt11e of the terms of said lease the lessees
had the right by and with the consent of the lessor to erect
buildings, structures, tanks, improvements, equipment and
appliances upon the said premises and that pursuant to such
right the said lessees, by and with the consent of the lessor,
did permanently install and attach to the freehold of the said
premises, and under the surface of said premises, among
other things, a large gasoline supply tank.
4. That the said S. E. Wood did, on the 13th day of October, 1926, assign unto the said John I... Laughon all of his
right, title and interest in and to the said lease and thereafter
your complainant did recognize the said John L. Laugh on as
the assignee of the interest of the said S. E. Wood. '
5. That the said J.ohn I... Laughon made default in
thd payment of the rent reserved under the lease
aforesaid and on the 29th day of November, 1927, your
complainant, in accordance with the terms and provisions in
the said lease, declared the said lease terminated and canceled and gave notice to the said John L. Laughon to vacate flte
premises.
[3]

6. That on the 14th day of December, 1927, John L.
Laughon filed his petition in bankruptcy in the District Cou1·t
of the United States for the ·Western District of Virginia,
praying that he be adjudicated a bankrupt and on the 15th
day of December, 1927, the said John L. Laughon was duly
adjudicated a bankrupt by the said court.
. 7. That thereafter R. G. Whittle. was appointed Trustee
in bankruptcy of the said ,John L. Laughon, bankrnpt, and as
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such rrrustee instituted in this Honorable Court, under the
style of R. G. Whittle, Trustee in Bankruptcy of John L.
Laughon, bankrupt, vs. Roanoke ~Iarble & Granite Comp~ny,
Inc., and S. E. Wood, a suit, and prayed that this Honorable
Court might relie-ve him as such rrrustee from the forfeiture
of the said lease by your complainant ; that he as Trustee be
permitted to pay the past ·due rent reserved under the said
lease; that the said lease be continued for the benefit of the
said bankrupt estate, so that he, the said R. G. Whittle, as
Trustee, might sell the same as an asset of John L. Laughon
bankrupt.
8. That your complainant filed a.n answer in the said
suit then pending in this Honorable Court and proceeded to
contest the said suit, but later withdrew its opposition and
ag·reecl that the said suit be dismissed and agreed to recognize the said lease as valid and existing in the hands of the
saiil R. G. Whittle, Trustee in bankruptcy of the said .Tohn L.
Laughon, bankrupt.
9. That your complainant is advised that thereafter th!~
said R. G. Whittle as Trustee in bankruptcy a~sig~1ed thu t-3aid
lease to Standard Gas & Oil Supply Company, the respondent
herein.
10. That the said Standard Gas & Oil Supply Company, Inc., by .or through its agents, servants or employees, is now in the process of removing or about to
remove from within the freehold of the said leased premises
and from under the surface thereof the large gasoline supply
tank which as hereinbefore set forth had been installed in
and attached to the freehold and under the surface of the
leased premises.

[4]

11. Your complainant is advised and therefore aver~
and charges that such acts on the part of the said Standari!
Gas & Oil Supply Company, Inc., are "rrongful; that neither
by virtue of the terms of the lease aforesaid nor hy virtue of
any other reason whatsoever has the said Standard Gas & Oil
Supply Company the rig·ht to remove or in any wise molest or
interfere with the present location -of the said gasoline supply
tank, and that for the Standard Gas & Oil Supply Company,
Inc., to remove or interfere 'vith the present location of said
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gasoline tank world tear up and disfigure the freehold, leave
unsightly holes and excavations therein, and greatly injure
the freehold and detract from the value and appearan(le
thereof, and do irreparable injury and damage to your complainant, to the great detriment of your complainant, financially and otherwise.
Your complainant, being without remedy save in a Court
of Equity, "rhere matters of this kind are only and properly
cognizant, therefore prays that the said Standard Gas & Oil
Supply Company, Inc., be permanently enjoined from re·moving or attempting to remove the said gasoline supply tank
or from fu~ther in anywise interfering with the location
thereof; that the said Standard Gas & Oil Supply Company,
Inc., be required to replace any dirt or other material 'vhich
may have been excavated or removed by it and be required to
restore the premises to the same condition as they were at the
time the said Standard Gas & Oil Supply Company ,Inc., toqk
possession of the said premises from the said R. G. Whittle:,
Tn1stee in Bankruptcy; that your complainant may be
[5]
a"rarded full compensation for any damages 'vhich .it
may suffer or may have suffered by reason of such
wrongful acts on the part of the said Standard Gas & Oil
Supply Company, Inc. ; that a proper injunction order be entered herein; that the said Standard Gas & Oil Supply Company, Inc., be required to answer this bill, but not under oatb,
such oath being hereby expressly waived; that proper process
may issue hereon and that your complainant may have all
such· other and further general relief as the nature of the case
may require and to equity may seem meet.
~-\ ?ld

your complainant will eyer pray, etc.

ROANOKE MARBLE &
CO~IPANY, INC.
By C. B. WILSON,

GRANITl~

Presiden~.

State of Virginia,
Ci~y

of R<>anoke, to-"rit :
Tins day personally appeared before me, Pauline Whorley, a Notary Public, in and for the City and State aforesaid,
C. B. Wilson, who made oath before me tl1at he is the President of Roanoke lvfarble & Granite Company, Inc., and that
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as such officer he is the proper agent to make this affidavit
on behalf of the said corporation, and further made oath
that the allegations contained in the foregoing bill are true
and correct to the best of his knowledge and belief.
C. B. WILSON,
Subscribed and sworn to before me this 22nd day of
April1929.
PAULINE WI!ORLEY,
Notary Public.
My commission expires Sept. 25, 1930.
[6]

EXI!IBIT.

THIS CONTRACT OF LEASE made and entered into
this the 5th clay of April, 1926, by and between Roanoke Marble & Granite Company, Incorporated, party of the first part,
hereinafter s,ometimcs designated as ''Lessor'', and John L.
Laughon and S. E. Wood, partners, party of the second part,
hereinafter sometimes designated as ''Lessees''.
The lessor doth hereby lease unto the lesses for the purposes, during the period or periods, upon the terms and conditions, and subject to the reservations and restrictions hereinafter set out, that certain lot, tract, or parcel of land, lying
and being in the City of Roanoke, State of Virginia, and more
particularly bounded and described as follows:
Lying on the East side of Jefferson Street and on
the North Bank of Roanoke River:
BEGINNING at a point 173.4 feet S. go 20' W.
from the point of intersection of the East line of ,Jefferson Street and the Eastern right of way line of the
Winston-Salem Branch of the Norfolk & Western Railway Company; thence along the East side of Jefferson
Street S. 8° 20' W. 120.6 ft. to a point on or near the
low 'vater mark of Roanoke River; thence extending
back of this frontage 'of 12J·.6 ft. on the Eastern side of
Jefferson Street at right angles to Jefferson Street
between parallel lines to whatever distance or depth
may be necessary and requisite for the purposes and
uses of the lesses, as hereinafter set out, not exceeding
100 feet.
-
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That is to say, the lessor hereby intends to lease unto the
lessees a parcel or tract of land on the East side of Jefferson
Street and the North bank of Roanoke River, having a frontag·e on Jefferson Street of 120.6 feet, and extending back at
rig·ht angles not exceeding 100 feet, the North line whereof
shall be at right angles to Jefferson Street and intersects the
East line ·Of Jefferson Street at a point 173.4 feet South go 20'
West from the point of intersection of the East line of Jefferson 8treet and the Easten1 right of 'vay line of the Winston-Salem branch of the Norfolk & Western Railway.
The above described lot or parcel of land being a part of
that acquired by Roanoke Vitrolite & ~{arble W{)rks, Incorporated, (now lessor by amendment to charter) from
[7]
Adams, Pa:yne & Gleaves, Incorporated, by deed dated
July 18, 1923, and of record in the Clerk's office of the
Corporation Court for the City of Roanoke, Virginia, in Deed ·
Book 404, page 470.
It is covenanted and agreed between the parties hereto
as foUo,vs:
1. The lessees shall use the lands hereinabove described
for the sole purpose of maintaining and operating a filling
station thereon for the sale of gasoline, motor oils, and the
other commodities and accessories generally used for automobiles and now commonly sold or handled by filling stations.
Subject at all times to the approval of the lessor as to the location, kind and nature the lessees shall have the right to build
erect, construct, and maintain upon the premises above described such buildings, tanks, pumps, driveways, storehouses,
repair shops, and other things as may be reasonably necessary for the cond11ct of the hus!.ness contemplated.
2. (a) The lessor leases the above described premises
unto the lessees upon the terms and conditions herein set out
for a period of five years from the first day of l\fay, 1926, at
a monthly rental of $75.00 per calendar month~ which the lessees hereby covenant and agree to pay to the lessor, its successors or assig·ns, at the lessor's place of business, monthly
in advance, on the first day of each calendar month for the
aforesaid period of five years from ~fay 1, 1926, to April 3(),
1931 inclusive.
(b) 'The lessor hereby grants unto the lessees the rigbt
and option to extend and renew this lease upon the same
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terms and conditions for an additional period of two years
from .AffJril 30, 1931, at a monthly rental of $100.00 per
month, payable monthly in advance as aforesaid, so that said
lease, if and when so extended, shall be in force and effect
until April 30, 1933.
(c) And further should the lessees exercise their option to extend and renew said lease for the aforesaid
period of two years, so that this lease 'vill thereby expire on April 30, 1933, then the said lessor hereby grants unto the lesse-es the further rig·ht and option to again extend
and renew this lease for an additional period of three years
from April 30, 1933, at a monthly rental of $125.00 per
month, payable monthly in advance as aforesaid, so that said
lease, if and when so extended, s'hall be in force and effect
until April 30, 1936.
[8]

(d) In order for the lessees to exercise the rights and
options hereinabove granted them in Clauses (b) and (c) and
have this lease extended or renewed the lessees, or someone
for them, shall notify the lessor, its successors or assigns, in
writing at least sixty days prior to the expiration of the current period, that is in order for the lessees to exercise the
right a.nd option to have this lease extended for a period of 2
years from April 30, 1931, as llere~nahove provid~d in Clause
(b), they shall so notify the lessor in 'vriting on or beforP.
March 1, 1931, and in order to exercise the further option of
having this lease extended for a further period of three year'3
from April 2iJ, 1933, as hereinabove provided in Clause (cj,
the lessees shall so notify the lessor in writing· on or before
March 1, 1933. In the event the lessees fail or neglect to S(J
notify the lessor, as hereinabove provided, then this lea~c
shall terminate at the expiraton of the current period.

3. 'Vhereas, the lessor has or will make and execute
'vith the Norfolk & V\Testern Railway Company a Sidin~
Agreement. according to said Company's form ":WI. W. 52
(c) Revised .Jany. 1926", to which reference is hereby mad~"),
for the construction, erection, and installation ·Of a railroad
s'vitch or siding, partly in, across, or upon the property by
the lessor acquired from Adams, Payne & Gleaves, Incorporated, as hereinabove set out. the location whereof is or wiU
be shown by a map or blueprint prepared by said Railway
Company; and

Whereas, it is now contemplated and proposed that
said switch or siding shall extend on, across, over, and
upon the said property of the lessor to the extent or
distance of approximately one car length, and shall cross the
Western property line of the aforesaid tr.act of land owned
by the lessor and acquired as aforesaid, at or near the Northwestern corner thereof ; and
Whereas, the cost or charge for the erection, construction, and installation of said siding, as aforesaid, will amol:mt,
according to an approximation made by the Norfolk & Western Railway Company, to $1750.00, of which amount approximately $800.00 'vill be subject to refund by the said Railway
Company, as provided in Parag-raph 2 of said Railway Company's Siding _Agreement, designated as "~L \V. 52 (c) revised Jan 'y. 1926,'' which the lessor has or will make with
said Raihva.y Company, hereinabove mentioned, it being in
said paragraph of said contract i'll effect provided that the
cost of said siding from s'vitch point to clearance point shall
be refunded by the Raihvay Company at the rate of $3.00 per
car of carload freight yielding road haul revenues delivered
on or shipped from the track during the peri<>d of fhre years
from the date the track is made ready for service.
[9]

•

NOW, THEREFORE:
(a) The lesses shall pay to the Norfolk & "\Vestern R·ailway Company the entire cost for the construction, erection,
and installation of the aforesaid siding or s'vitch to a distance
of at least one car length within, ·on, or upon the land or
pr~perty ·of the lessor.

(b) The lessees shall be entitled to receive \\rhatever
sum or sums of money may be refunded by the Norfolk &
Western R.ailway Company under and pursuant to paragraph 2 of the above refe-r_red to Norfolk & Western Railway
Company's Siding Agreement, provided said refunds are
made and accrue during the period .of this lease. Should this
lease, however, be for any reason terminated prior to the ex. piration of the period during which the said Norfolk & Western Railway Company will allo"r or make refunds under the
aforesaid agreement, then thereafter such refunds
[10] shall be(ong t.o and be the sole property of the lessor.
(c) The lessor shall refund or repa.y to the lessees that
P.art of the charge, cost, or expenses made or incurred and by
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the lessees paid the Norfolk & "restern Railway Company for
the construction, erection and installation of that part of the
aforesaid siding or switch which is 'vithin, over, or upon the
lands of the less9r, that is to say, that part of the siding or
switch from the point 'vhere the same crosses the Western
property line of the lessor to the end the.reof. The refund or
repayment of said cost or charges shall be made by the. lessor
to the lessees by crediting the amount thereof to the monthly
rental to be paid by the lessees to the lessor, as hereinabove

set out.

•

4. The lessees do hereby admit full knowledge of all and
several the terms, provisions, conditions and obligations of
the aforesaid "Norfolk & ·Western Railway Company Siding
Agreement ]\[ W. 52 (c) Revised Jan'y. 1926" Sheets 1, 2
and 3, and do obligate and bind themselves to fully perform
all the provis~ons thereof made applicable to the lessees by
the terms or intent of this contract of lease and particularly
to perform the obligations imposed upon the "Industry" in
paragraphs 4 and 11 of said ''Siding Agreement''. The lessees further agree and bind themselves to indemnify and save
harmless the lessor from any and all cost, loss, damage or
liability which may directly or indirectly be . occasioned the
less&.1 ~y or under the terms and provisions of said ''Siding
Agreement'', particularly paragraphs 8 and 9 thereof, and on
Recount of any loss, damage, injury or liability by or to the
lessees, their property, their servants, agents or employees.
5. The lessor doth hereby give, grant, and convey unt·.>
the lessees the right and privilege to erect, construct, and
maintain a pipe line over, across, and upon the lands of tho
lessor, from the railroad s:ding or switch hereinahove set out
to the premises hereby leased to the lessees and hereinabove
described.
Upon this expreRs provision and condition, howeve•·,
[11] that said pipe lines shall be removed by the lessees at
their own proper costs and expenses 'vhenever they
may be so requested by the lessor, but should the lessor nave
the aforesaid railroad siding or switch further extended
across its lands then the lessor shall allow ·and permit the
lessees to construct, erect, and install another pipe line from
some convenient point on said railroad siding or switch,
over, across and upon the lands of the lessor to the premises
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hereby leased unto the lessees as above described, but said
pipe lines shall be located as may be directed by the lessor,
so as to in no wise interfere with the improvement, development, use, and disposal of the lands and property of the lessor.
6. The lessees shall at their own proper cost and charge
remove or 'have removed to some more convenient or suitable location any and all poles upon the premises hereby leased unto the lessees and hereinabove described, aitd the lessor
shall be exempted from all cost, charges, and liability on account of the removal or attempted removal of any and all
such J?Oles.
7. All buildings, tanks, pumps, fixtures, and improve.ments of every kind and description ~rected upon the premises hereby leased shall be the property of and belong exclusively to the lessees free from any liens and encumbrances,
and upon the termination of this lease all such structures,
buildings, improvements, fixtures, tanks, pumps, and appliances installed, constructed, or erected upon said premises
by the lessees shall be the property of and belong exclusively
to the lessor.
8. Any a:nd all buildings, structures, tanks, improve
ments, equipment, and appliances erected, constructed, or in-·
stalled upon the premises hereby leased shall as to kind,
nature, description and location be subject to the approval of
the lessor.
9. No. sig·ns, bill-boards, or other advertising matter
shall be erected, constn1cted, maintained, displayed, or exhibited upon the premises hereby leased, except and until
the consent and approval of the lessor· has been oh[13] tained as to t.l1e kind, nature, and location thereof.

10. The lessees shall have installed at their own cost a]]
the necessary pipes, wires, and appliances for the fun1ishing
of water, gas, electricity, or telephone services to the premis ·
es hereby leased and the lessees shall themselves pay for any
and. all water, gas, electricity, or telephone· services to the
premises hereby leased and the lessees shall themselvs pay
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for any and ap. water, gas, electricity, or telephone charges
·by them ll.Sed in or about the premises hereby leased.
State .of Virginia,
City of Roanoke, to-·wit:
I, Pauline Whorley, a Notary Public in and for the city
and State aforesaid, do hereby certify that C. B. Wilson, and
H. E. Dyer, President _and Secretary respectively of the
Roanoke Marble & Granite Company, Incorporated, whose
·names are signed to the writing- above, bearing date the
2nd day of April, 1926, have. aclmo,vledged the same before
me in my City aforesaid.
Given under my hand this 5th day of April, 1926.
PAULINE WHORLEY,
Notary Public
My commission expires Sept. 25, 1926.
State of Virginia,
City of Roanoke, to-wit:
I, H. E. Dyer, a Notary Public in and for the City and
State aforesaid, do hereby certify that John L. Laughon and
S. E. V\T oocl, whose names are signed to the writing above,
bearing date the 2nd day of April, 1926, have ackno,vledged
the same before me in my City aforesaid.
Given under my hand this 12th day of April, 1926.

H. E. DYER,
Notary Publin.

(SEAL)
My commission expires

~[ay

31, 1926.

11. This lease shall not be transferred or assigned by
the lessees without the written consent of the lessor
endorsed hereon, nor shall the lessees sublet the premises hereby leased or any part thereof 'vithout the written
consent of the lessor endorsed hereon.
[12]

12. The lessor covenants and agrees that it will not at
any time while this lease is in force and effect, either itself
directly or indirectly operate a filling station or stations
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upon any part of the land. or property by it acquired from
Adams, Payne & Gleaves, Incorporated, as aforesaid, nor
will it, the lessor, lease any part of said lands to any one for
th~ operation of a filling station.
13. Upon the failure by the lessees to pay the monthly
rental as hereinabove provided, and their failure so to do
continues for a period of 15 days, then in addition to all of
the rights and remedies of the lessors, both at la,v· and in
equity, to collect said rent, the lessor shall have as cumulative remedy the right to declare this lease terminated and
cancelled and the lessees agre~, immediately upon notice of
such termination and cancellation, to peacefully vacate the
premises.
4-

Witness the follo,ving signatures and seals this the day
and year first hereinabove written.

(SEAL)

ROANOI{E :MARBLE ~ GRANITE
001\IPANY, INCORPORATED.
By C. B. WILSON,
President.

Attest: H. E. DYER,
Secretary.

.J. L. LAUGHON
S. E. WOOD
[14]

DE1\1:URRE~R

(Seal)
(Seal)

AND ANSWER.

OF

STANDARD GAS & OIL SUPPLY COJ\iPANY,
INCORPOR.ATED.
Demurrer and answer of Standard Gas & Oil Supply
Company, Incorporated, to the bill of complaint filed in the
Hustings Court for the City of Roanoke, Virginia, against it
by Roanoke Marble & Granite Company, Incorporated.
Respondent demurs to said bill and sa.ys that the same i~
not sufficient in la'v or equity aud assigns as ground therefor tha.t complainant has a. complete and adequate remedy at
law and that by the terms and provisions of the lease attached to the bill of complaint, and particularly by the terms and
provisions of clause 7 thereof, complainant has no title, interest or control in the tank which respondent was attempt-
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ing to remove, or in any other tanks or equipment which are
now or hereafter 'may be l.ocated and installed upon the premises, except and until the termination of the lease at which
time the equipment and fixtures then being upon the pr~mises shall become the property. of complainant, free from
liens.
Not waiving said demurrer, respondent for answer to
said bill or to so much thereof as it is advised that it is necessary or material for it to answer, answers and says:
(1) That it is true, as alleged in paragraph 1 of complainant's bill, that complainant by contract of lease dated
the 5th day of April, 1926, leased unto John L. Laughon and
S. E. Wood the tract of land and premises described in said
copy of said contract of lease.

( 2) That it is true, as alleged in paragraph 2 of complainant's bill, that the leased premises should be used· for
the purpose of conducting and ·Operating a filling statio.1
thereon for the sale of gasoline, motor oils and other commodities and accessories g·enerally used for automobiles and
commonly sold or handled by filling stations.
(3) 'rhat it is true that by the terms of said lease, the
said lessees had the right, with the consent of the lessor, to erect buildings, structures, tanks, improvements, equipmwt and appliances upon said premises, and
that pursuant to such right, said lessees, by and with tho
consent of the lessor, did install among other th1ngs a large. gasoline supply tank upon ·said land and premises, but youi"
respondent denies that said large gasoline supply tank is permanently installed or that it is attached to the freehold of
said premises.
[15]

(4) That it is true, as alleged in paragra.ph4 of complainant's bill, that said vVood assig"ned his interest in said
lease unto said John L. Laughon, and that thereafter complainant recognized the said Laughon as the assignee of the
interest of said Wood in said lease.
(5) That it is true that said Laughon made default in
the payment of the rent reserved and that complainant under-

.

29

took to terminate and cancel said lease and gave notice to the
said John L. Laughon to vacate said premisee.
(6) That it is true that said John L. Laughon filed his
petition in bankruptcy and 'vas adjlldicated a bankrupt, as alleged in paragraph 6 of complainant's bill.
(7) That it is true that the title to said lease became
and ·was vested in R. G. Wlrittle, Trustee in Bankruptcy, in
manner and form as alleged in paragraph 7 of complainant'~
bill.
(8) That it is true that said Trustee in Bankruptcy instituted a suit in this Honorable Court for the purpose of be.
ing relieved of the forfeiture ru1d cancellation of the lease
aforesaid, to which suit complainant herein was a party by
answer, and 'vhich resulted in a dismissal and in a recognition of said lease as valid and existing in the ha11ds of R. G.
"Whittle, Trustee in Bankruptcy as aforesaid.
(9) That it is true that said R. G. Whittle, Trust~e in
Bankruptcy as aforesaid, assigned said lease to this respondent as alleged in paragraph 9 of complainant's bill
[16] and that since the last mentioned assignment of said
lease by said R. G. Whittle, Trustee in Bankruptcy, to
this respondent, the complainant herein has recognized this
respondent as the lessee under said lease by accepting the
monthly rental payments reserved in the original contract
of lease, and by reason thereof this respondent states and
. claims that it is entitled to all the rights and benefits of said
lease made for the benefit of tl1e original lessees.
(10) That it is true, as alleged in paragraph ~D of complainant's bill, that this respondent, by or through its servants, ag·ents or employees, , .tas in the process of removing
and did intend to remove from the said leased premises and
from under the surface thereof that certain . large gasolinn
supply tank refen"~ed to in complainant's bill, but it is not true
that said tank 'vas permanently installed in or attached to
the freehold or any part of the freehold of sajd premises.
(11) Your respondent alleg·es that the large g·asoline
supply tank mentioned in the bill of complaint is neither
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needful nor necessary in the conduct of the gasoline filling
station business, for which purpose the property was leased
as aforesaid, but, on the contrary, respondent avers that it is
a positive burden and useless expense to respondent in the
conduct of its business as .af·oresaid, for the reasons:
(a) That the leased premises consist of ground
.which has been filled in, the dirt thereon being loose
and 'Unsettled in character and constantly and continuously giving· and yielding to the weight of the tank,
causing· it to become lower than the connections attached thereto, and as a result of said lowering or sinking, continually breaking and severing said connection~
and attachments thereto, rendering said tank useless
to your respondent for all practical purposes or to any
·occupant or lessee of said premises for similar purposes, and making it necessary, in order to use and
utilize said tank for the business above mentioned and
specified in the lease, to expend large sums of money
for the maintenance and repair of the connections and
attachments to said tank, in addition to the loss, delay
and inconvenience caused to your respondent by reason
of the breaking and severing of the connections and at
tachments aforesaid;
(b) Because of the filled ground on the premise:;
and the unsettled and unstable condition thereof, your
respondent alleges that the gasoline in said tank is
polluted by the seepage of water draining· from and
throug·h said ground, and also, as your re&pondent believes, by seepag·e from the Roanoke River which flows
nearby. Your respondent avers that·by reason of said
seepage and drainage into said tank and the consequent pollution of the gasoline stored therein, that the
said gasoline is rendered unsaleable and unfit for com-·
mercia! usage, and your respondent suffers great loss
hy reason· thereof;
(c) Your respondent alleges that the tank which
it seeks to remove from said premises is a large gasoline storage tank with a capacity of approximately
12,500 gallons. Said tank is situated and located on
·the rear of the premises mentioned, practically along·
the bank of said river and a considerable distance
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from the gasoline pumps located on the premises,
through which respondent pumps and vends gasoline;
that either by reason of the distance over 'vhich the
gasoline must be sucked or dra'vn from said storage
tank to the said pump or by reason of the fact that the
tank is considerably lo-wer in point of elevation than
said pump, it is impossible, 'vith the equipment on ·hantl
or with practical equipment which can be purchased
for a reasonable price, to withdraw from said tank the
final 600 gallons of gasoline at the bottom thereof,
thereby causing respondent to lose the advantage of
the capacity of said storage tank to that extent and
subjecting it to the hazard of the evaporation of said
gasoline and the attendant loss thereupon;
(d) The large gasoline storage tank aforesaid is
not necessary for the conduct of the retail gasoline
filling station business or even profitably adaptable
to the conduct of the retail gasoline filling station business on the premises. On the contrary, respondent
avers that said business is more practically and feasibly conducted by the use of smaller storage tanks located on higher and firmer soil and nearer to the
pumps throug·h which the gasoline is pumped and
sold. Your respondent further avers that it has installed on said premises since taking possession under
the lease h".,.o of such smaller storage tanks, to-wit: one
of a capacity of 280 gallons, and the other of a capacity .of 560 g·allons, ·which two tanks installed by your
respondent on the premises are located and situated 011
the front or 'vest portion of the premises on higher
and firmer gTound and are attached to the pumps
throug·h which the gasoline is drawn and sold, and that
said tanks, by reason of their location upon firmet·
soil, are not subject to seepage either from the so-il
or from tl1e rhrer.
This respondent denies that its acts herein admitted are wrongful for the reason that the aforesaid large gaso ·
line tank is not permanently attached to the realty but is a
trade fixture; that its removal "rill not deface or dis[18] figure the realty or freehold; that the only possible
effect upon the realty by tl)e removal of said tank
(12)

(
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would result from the excavation made from taking it up;
that said excavation may be easily refilled, and this respondent hereby avers its readiness and willingness to refill tho
cavity caused by the removal of said tank at its own expense.
Respondent also denies that it is prohibited by the terms of
the aforesaid lease from removing said large gasoline tank,
but on the contrary is advised and therefore avers that by the
terms, true meaning and proper construction of the lease
aforesaid, attached to and made a part of the bill of complaint, and particularly by reason of clause 7 thereof, respondent has the right to install, maintain, remove and reinstall, during· the life or period of the lease, such tanks or
other fixtures as it may deem proper for the profitable conduct of its business, subject only to the requirement that at
the termination of its lease, all tanks, as well a.s other buildings and fixtures, installed and then being and remaining on
the premises, shall become the property of the lessor and
shall be unencumbered. This respondent avers that its intention is to fulfill its obligations under this clause of the
contract by keeping· installed upon said premises tanks anti
. other equipment of suitable quality and size and attachments
for the proper conduct of the business, and to leave said
tanks upon said premises, free from encumbrances, upon the
termination of its lease. Respondent therefore denies that
the removal of the aforesaid large tanl{ is to the detriment of
complainant, financially or otherwise, as alleged in paragraph 11 of its bill of complaint.
And no'v having fully answered, this respondent pray-3
to be hence dismissed, with its reasonable costs in this behalf
expended.
STANDARD GAS & OIL SUPPLY
COMPANY, INCORPORATED.
By Counsel.
WOODS, CHIT\VOOD, COXE & ROGERS, p. d.

AFFIDA_VIT ON BEHALF OF

CO~IPLAINANT.

To the Honorable John :l\ti. Hart,
Judge of said Court :
The· complainant, Roanoke 1Yiarble & Granite Company

[19] Incorporated, lJeg-s leave to show to this Honorab1•1
Court the following fac.ts, supported by the oath and
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affidavit of C. B. vVilson, its President, and as such its duty
qualified agent to make oath on its behalf, and asks for it to
be treated as an affidavit on its beha1f in support of its bill
of complaint heretofore filed in this cause and in denial of
the right of the respondent to have the injunction heretofore
awarded your complainant dissolved;
1. That the large gasoline supply tank described in the
bill of the complaint was installed on and upon the virgin
earth of the premises therein described and not upon filled
ground as is set forth in the answer of the respondent.

2. That the said larg·e gasoline supply tank is connected
·with a pipe line leading to the railroad spur track adjoining
the premises and is necessary for the continued proper use of
the premises for filling station purposes, in order for the
proprietor of the filling station on the said premises to purchase gasoline in carload lots for distribution from the premises and in order to be able to sell the said gasoline at a less
price, due to the fact that such purchases in large quantities
can be sold cheaper than the same can be sold if purchased
from tank wagons and stored in smaller tanks.
3. That the said large gasoline supply tank was used by
John L. Laug·hon and S. E. 'Vood and later by ,John L. Laug·hon for a period of about eighteen months without the interference by seepage into the tank of surface water or river water
as alleged in the answer of the .respondent, and your com·
plainant has never before been advised of such leakage or
seepage.
4. That if the respondent has installed the 560 and 280
gallon tanks alle~·ed in the ans"Ter of the respondent the same
were installed witl1ouf either the knowledge or consent
f20] of your complainant.
5. That tlw suid larg-e gasoline supply tank was used by
John L. Laug-h on and S. E. Wood and later by John L. Laughon for a period of about eighteen months in connection witi1
the ordinary pumps and equipment originally placeu upon
t.he said premises.
6. As above stated the said large gasoline supply tank
is necessary for the conduct of the retail gasoline filling sta-
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tion business and is profitably adaptable to the conduct of
said business on the premises for the reason that, as ·above
stated, it enables the proprietor of the said filling ·station to
purchase gasoline in carload lots and to have the same pumped into the said gasoline supply tank directly from the railroad tank cars and save the said proprietor the inconvenience,
expense and increased cost of gasoline from having to purchase the same from tank wagons.
7. That the removal of the said large gasoline supply
tank would permanently jnjure and damage the freei1old of
your said complainant and would injure and damage the said
large gasoline ·supply tank.
ROANOiffi ~1:ARBLE & GRANITE CO~IP ANY, INC.
COCI{E, HAZLEGROVE & SfiACI{ELFORD,
Its attorneys.

By

State of Virginia,
City of Roanoke, to-wit:

a

This day personally appeared before me Rose V ervon,
Not~ry Public, in and for the City and State aforesaid, C. B.
Wilson, who made· oath before me that he is the President o~
the Roanoke Niarble & Granite Company, Inc., and as such
officer the duly qualified agent of the said Roanoke Marble
& Granite Company, Inc., to make this affidavit on its behalf
and made oath before me that the matters and things abovP
set forth are true.
C. B. WILSON
Sworn and subscribed before me this 24th day of May,
1929.

ROSE VERNON,
Nota.ry Public
My commission expires .Jan. 26, 1933.

A.FFIDAVIT ON BEHALF OF COMPLAINANT.
To tlie Honorable .John ~L Hart,
Judge of said Court :
[21]

The complainant, Roanoke 1\farble & Granite Compa~y, Incorporated, begs leave to show to this hono-rable Court the following facts supported by the oath
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and affidavit of C. B. Wilson its President a.nd as such is its
duly qualified agent to make oath on its behalf, and asks for
it to be treated as an affidavit on its behalf in support of its
bill of complaint heretofore filed in 'this cause and in denial
of the right of the respondent to have the injunction heretofore awarded our complainant dissolved;
That ~on the lr)th day of January, 1928, an order ·was entered by the Referee in Bankruptcy for the District Court o.f
the United States for the Western District of Virg-inia, in the
matte·r of John L. Laugh on, Bankrupt, directing R. G. Whittle, Trustee in Bankruptcy of the said Bankrupt, to disclaim
title to and refuse to take into possession certain personal
property located and being in the filling station formerly operated by the said bankrupt on the l~ast side of .Jefferson
Street and the North bank nf Roanoke River, to-wit: casings,
tubes, accessories, furnishings, fixtures, machinery, appliances, equipment, etc.
That pursuant to the said order the said trustee did refuse to take into his possession any of the personal property
aforesaid.
While your complainant is advised and contends tha.t the
large gasoline supply tank described in its bill is a real fix-ture and part of the freehold of the premises described in its
bill yet your complainant states and alleges that even if this
hornorable court should decide the said large gasoline supply
tank to be ''a trade fixture'' nevertheless your ~omplainant
is advised and alleges that the said large gasoline supply tank
is not the property of and does belong to the said respondent
and did not pass to the said respondent by the assigiJ[22] ment of the lease by R. G. Whittle, trustee in Bankruptcy, and that the said .respondent bas no power, right or
authority to rrTUove thA said tank from tl1e 'vithin premises
without the consent of your complainant.
ROANOI{E l\IARBLE & GRANITE CO. INC.
By COCI\::F.J, IIAZLEGR.OVE & SHACI{ELFORD
Its Attorney~:.
State of Virginia,
City of Roanoke to-wit:

This day personally appeared befo·re me Pauline Whorl-.
ey a Notary Public in and for the City and State aforesaid C.
B. Wilson, who made oath before me that he is the President

,.....,._..-..::--~~-..,...--~··········-------
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o~ the Roanoke ~iarble & Granite Company, Incorporated,
and as such officer the duly qualified agent of the said Roanoke Marble & Granite Company, Incorporated, to make thi8
affidavit on its behalf and made oath before me that the matters and things above set forth are true.

C. B. \VILSON
Swon1 and subscribed before me this 23rd day of May,
1929.
PAULINE WHORLEy,
Notary Public.
My commission expires Sept. 25, 1930.
ON THE BACK APPEARS TI-IE FOLLO\-VING. ENDORSE~:IENT.

RECEIVED
May 24, 1929
AND FILED
ELSIE BOONE,
Deputy Clerk.
[23]

NOTICE TO DISSOLVE THE IN.JUNCTION

·TO:ROANOICE MARBLE & GRANITE WORJ:CS
YOU ARE HERBY NOTIFIED that .on Friday, ~Iay
24th, 1929, a.t ten o'clock A. !!., the undersigned 'vill move
the Hustings Court of the City of Roanoke, Virginia, t.o dissolve the injunction heretofore g-ranted in the chancery cause
of Roanoke 1\Iarble & Granite Works against Standard Gas
& Oil Supply Company, now pending in said court on tlu~
chancery side thereof, upon the grounds set fourth in the
demurrer and answer heretofore filed in said cause bv th•l
undersigned.
.
This 21st day of

~lay,

1929.

Respectfully,
STANDARD GAS & OIL SUPPLY
COMPANY, INCORPORATED
By Counsei
WOODS, QHITWOOD, COXE &

RO~ERS,

p. d.
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And at another day, to-·wit:

On the 22nd., day of -April, 1929, the following decree wa~
entered.
Upon the prayer of bill of the complainant submitted
to this court this the 22nd day of April, 1929, an in-junction is awarded the complainant, Roanoke ~Iarble
& Granite Company, Inc. enjoining and restraining the defendant, Standard Gas & Oil Supply Company, Inc. from moving
or attempting to remove or in any wise molesting or interfering with a certain large gasoline supply tank installed iu
and attached to the freehold of the following described parcel
of land, situated in the City of Roanoke, State of Virginia:
[24]

Lying on the East side of Jefferson Street and on
the North bank of Roanoke River:
BEGINNING at a point 173.4 feet S. go 20' Vl.
from the point of intersection of the East line of J efferson Street and the Eastern right of way line of the
Winston-Salem Branch of the Norfolk & Western Railway Company; thence along· the East side of Jefferson
StreetS. go 20' W. 120.6 feet to a point on or near the
low water mark of Roanoke River; thence extending
back of this frontage of 120.6 feet on the Eastern side
of Jefferson Street at right angles to Jefferson Street
between parallel lines to 'vhatever distance or depth
may he necessary and requisite for the purposes and
uses of the lessees, as hereinafter set out, not exceeding IOO feet.
except however, the said defendant, Standard Gas & Oil Supply Company, Inc., may use the sa.id gasoline supply tank a~
the same has been heretofore used hy it for the storing of gas.
oline. This injunction shall become effective and be in force
from the time the complainant or someone for it shall enter
into a bond in the sum of $1000.00 before the clerk of this
court, conditionerl according to la,v, and with security approved by the said clerk, and shall remain in force and effect
for a period of 60 days from this date unless the same be soo:ner enlarged or dissolved.
April 22, 1929.
JOHN NI. HART,
Judge.

~-----.7.-
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And at another day to-wit:
On the 16th, day of May, 1929, the following decree was
entered.
[25]

On moUon of respondent, by its attorneys, it is granted
leave to file its demurrer and answers in this cause,
which is accordingly done.

Antl at another day, to-wit:

On the 31st day of l\lay, 1929, the following· decree :was
entered:
This cause came on. this day to be heard upon the bill of
the complainant and the decree heretofore entered in this
cause granting to the complainant a temporary injunction,
on the demurrer and answer of the respondent, duly filed, on
the motion of the respondent to dissolve the said injunction,
and on the affidavits filed by the said complainant on its behalf by leave of court and made a part of the record in this
cause, and was argued by counsel.
Upon consideration whereof, the court being .of the opinion that the bill of the complainant is a pure bill of injunc-tion, and that the complainant has· an adequate remedy at
law, it. is adjudged, ordered and decreed that the said injunction he and the same is hereby dissolved, and it is further adjudged, ordered and decreed that the said bill of .the complainant be and the same is hereby dismissed at the complainant's costs, and this cause is ordered stricken fr.om the docket.
The complainant, however having signified its intention to
apply to the Supreme Court of Appeals of this State fo-r an
appenl from this decree, the operation of this decree -is herel1y
suspended for a period of sixty days from this date, and the
injunction heretofore a'varded the complainant is hereby continued in forc.e for the said period of sixty da:ys from thi8
date in order that the complainant may have time to
[26] make application for such appeal, and it being agreed
· by the complainant and C. B. Wilson, its surety, the
bond heretofore given by them shall remain in full force and
effect as security for the payment of any costs or ·damages
which may be decreed against the complainant in this cause.

.39
(27]

CLERl{'S CERTIFICATE.

State of Virginia,
City of Roanoke:
I, R. J. Watson, Clerk of the Hustings Court in and for
the City of Roanoke, Virginia, do herby certify that the foregoing is a true and correct transcript of the record in th~
chancery cause of the Roanoke J.\IIarhle and Granite Company,
Incorporated, against the Standard Gas and Oil Supply Company, Incorporated, lately determined by said Court. I further certify that notice of the application for this transcript
has been duly g·iven to counsel for the Defendant as provided

bylaw.
Given under my hand this 24th day of June, 1929.

R. J. WATSON,
Clerk.

(SEAL)
Fee for transcript $12.50.

A Copy:
Teste:

J. M. KELLY,
Clerk.
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