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IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON
ROBERT GAINES .......................... Pla.iutiff-in-Erro"
'I

v.

J.

M. CAMPBELL, Administrator, etc......... Defendant-in-Error

To the Honorable Justices of the Supreme Court of Appeals of Virginia:

I

THE JUDG:rviENT COMPLAINED OF
Your petitioner, Rob~rt Gaines, respectfully represents to the
Court that he is aggrieved by a judgment of the Circuit Court of
Rockinghan1 County, Virginia, rendered on the 21st day of August,
1931, against him in an actibn at law that was then pending in said
Court under the style of J. J\1. Campbell, Administrator of Maybelle
Campbell, deceased, against Robert Gaines, and a certified copy of the
record of said case is herewith presented.
II
(NOTE :-The parties will be referred to as in the court below,
and l\1aybelle Campbell will be referred to as the deceased.)
STATEMENT OF THE CASE
The object of this action was to recover damages from the defendant for the death of the deceased, caused in an accident that oc-
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curred on October 5, 1930, about 1 :30 p. m. near the intersection of
South I-Iigh and Grace Streets, in the City of Harrisonburg, when a
motorcycle upon which the deceased and two others were riding tandem, crashed into the side of defendant's car.
The defendant lived at Dayton, about four miles southwest fron1
I-Iarrisonburg and, on the day of the accident, was on his way from
his home to Harrisonburg, traveling in a Chevrolet coupe ·automobile,
along State Highway No. 17, which is High Street through Harrisonburg. He \'ltaS alone in his car and was running about twenty-five
miles ~u1 hour. High Street is a "main traveled or through highway"
and Grace Street is an "intersecting hic-hway," and the defendant had
the clear right of way. In the middle of the line of the intersection
of Grace and High Streets, on the east, at a point that we have indicated in pencil on plaintiff's map, which will be found among the
exhibits ( R. 247) in an envelope, there was a stop signal which was
notice to the drivers of all vehicles to stop before entering High Street
and, under no circumstances, under the law, was a vehicle permitted to
run from Grace Street onto High Street at a speed exceeding five
mi1es an hour.
The motorcycle, upon which the deceased was riding, was run
into I-Iigh Street at a tremendous rate of speed, as we believe the
plaintiff's own evidence shows, and in such a way that it became apparent to the defendant that there would be a head-on collision if he
kept on running on the right-hand side of High Street and he, in the
emergency that was created by the driver of the motorcycle, and to
avoid a head-on collision, as he believed, suddenly turned his car to
the left and put on his foot brake. The driver of the motorcycle, who
was not able to control his motorcycle, or, in the excitement of the
moment, ran his motorcycle with tremendous force against the rear of
defendant's right front wheel and against the right front fender, at
the.point marked on the map as "Oil Spot," and the deceased, who was
riding in front of the driver of the motorcycle, was thrown against the
defendant's car and so seriously injured that she died shortly thereafter. (See plaintiff's Exhibit No. 4 and defendant's Exhibits .Nos. 1,
2, and 5, showing the condition of the motorcycle and the defendant's
car after the accident, R. 247.)
The motorcycle was O\vned and operated by Opal Grant and behind him was seated his brother, Carl Grant, and, in front of him was,
sitting on the gas tank, the deceased, who, according to the testimony
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of her sister, Mrs. Thelma Miller, was riding astride, and, according
to the testimony of Opal Grant, she was sitting sideways with her feet
on the right-hand side of the gas tank, and this gas tank was four
inches higher than the seat of the driver (R. 217), and her position
naturally cut off his view, and her feet interfered with or prevented
him from being able to use the emergency brake which was on the
right-hand side of the motorcycle and the position that the deceased
was in was a perilous one and necessarily interfered with or hindered
the proper and free handling of the motorcycle by the driver (R.
214-215-216). It is, in fact, common knowledge, that it is difficult to
acquire skill and requires courage for one to. run and operate
motorcycle over much traveled streets or highways, and when three
persons are riding on a motorcycle tandem, they, naturally, take great
risks and unless their bodies move or swing together in harmony, it is
almost impossible to control the machine (R. 216).
The home of the deceased was at Thaxton, in Bedford County,
Virginia, and she was a student at the Harrisonburg State Teachers'
College. Her sister, Thelma Campbell (now Mrs. Miller), and
brother, Troy Campbell, and two cousins of the deceased, Opal and
Carl Grant, on the day of the accident, went on motorcycles from their
home in Bedford County to Harrisonburg to see the deceased. Thelma
and her brother, Troy, rode on one motorcycle and the Grant boys on
another. Some time after arriving in Harrisonburg, they and the deceased decided to go to Bridgewater to visit friends there, and they all
started off for that purpose from near the college grounds in Harrisonburg somewhere about one-thirty p. m. Thelma and her brother,
Troy, led the way and the two Grant boys and the deceased followed
on the Grant motorcycle. Their route was over Main Street and then
along Grace Street and on to High Street and they had expected to go
south to Bridgewater over State Highway No. 17.
The collision occurred at the point on plaintiff's tnap indicated as
"Oil Spot" (see testimony of plaintiff's witness, 1\tiyers the surveyor
who made the map I<. 40 and the testimony of the defendant ( R. 199),
and this "Oil Spot," according to Myers, is very near the middle of
the road, and see the testimony of Mr. Branham, a witness for the
plaintiff, who was about the first to get to the scene of the accident
( R. 14), and he said that the collision occurred near the center of the
road ( R. 21). .The scale of the map is 10 ft.-1 in., and the distance
from the stop signal to this "Oil Spot" is about fifty-five feet.

a
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Going north towards Harrisonburg on the highway, as the defendant was going, the defendant could not see the stop signal when
more than 170 feet away ( R. 133) and any one on a motorcycle at or
near the stop signal could haYe seen the defendant's car only about the
same distance (see testimony of plaintiff's witness Newman R. 133),
which would be -near Branham's front gate ( R. 134).
The space on the map covered by the dotted lines is the Branhan
filling station lot and the space to the south of the dotted lines which
extends west, is the lot that contained the Branham residence and the
gate to Branham's yard was not more than thirty feet from the dotted
line at a pencil mark "'G."
The defendant, according to his testimony, did not see the motorcycle until he had gotten fifteen or twenty feet past the Branham gate,
and, at that time, he said that it was going at a high rate of speed and
on his side of the street after it entered High Street. When he saw it
coming toward him at this high rate of speed, he turned from the
right-hand to the left-hand side of the road to avoid a head-on collision, leaving a wide space of twenty-seven feet, according to plaintiff's map, where there was ample space for the motorcycle to have
stopped or to have passed the defendant's car on the left; and a
motorcycle can be turned readily in double its length, which would be
fourteen or fifteen feet. It did not keep on as it was going, but the
driver turned to the right in the excitement, or because he could not
control it loaded and impeded as it was and it struck the defendant's
car at nearly right angles as shown by the way the defendant's car was
struck according to plaintiff's Exhibit No. 4. It is true that the driver,
Opal Grant, said that he stopped at the stop signal, but could remember
nothing more. Carl Grant also said that they stopped at the stop
signal and that the car could be seen neither to the right nor to the left
on I-Iigh Street and that after they had gotten out into High Street
that he saw defendant's car coming from the south and could remember nothing more. Both of the Grant boys were knocked unconscious
in the collision. The circumstantial evidence showed that the motorcycle when it struck the car, must have been going at a very high rate
of speed. If it had stopped at the stop signal, it could' not possibly
have gotten up to anything like the speed at which it was going when it
hit the defendant's car, for the distance from the stop signal to the
point of collision-at the "Oil Spot" on the map-is not more than
fifty-five feet. The force with which the motorcycle hit the defend-
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ant's car was so great that it bent the right front wheel on the axle
until the wheel stuck out several inches beyond the bumper and fender
and the rear of the wheel extended back against the car (see defendant's Exhibit No.7).
The motorcycle was a powerful machine. The forks that are on
and over the front wheel and which hold the front wheel in place were
very strong and were made of reinforced steel (see the evidence of
Lester F. Jones R. 218). The forks, as shown in the photograph
were turned around the opposite way and, to have done this, Jones
said there must haYe been an awful lick (R. 218), and the tire was
also torn loose (see the photographs above referred to, and especially
defendant's Exhibit No. 1).
The car, at the time of the collision, was running north and the
tnotorcycle southwest. The defendant's car weighed about 2400
pounds and the motorcycle 550 pounds. 'The car, as plaintiff's evidence showed, had skidded from the right, or from defendant's side
of the road, over to the "Oil Spot" where the collision occurred and
just a little west of the center of the road. The motorcycle struck the
.right side of the qefendant's car, nearly perpendicular to the side of
the car, and, after the collision, the motorcycle fell to the left, inclicating that the car at the time of the collision was going very slowly
or it, being about five times heavier, would have carried the motorcycle
along with it and would have turned it over to the right, but, the
motorcycle, after striki11g the car, bumped against the rear fender and
battered it slightly and turned over on its left side and fell some feet
distant south from where the collision happened.
There were i1o indications on the street that there had been any
effort to stop the motorcycle, but the tracks of the car indicated that
it had been running on the right-hand side of the road and the tracks
or skid marks showed, according to plaintiff's evidence, that the car
ran from the right-hand side of the road across to the point of collision.
The defendant said that he turned his car to the left to avoid a
head-on collision with the motorcycle and the fact that he did so turn
his car is borne out by the plaintiff's evidence. The facts and circumstances, as appear from plaintiff's evidence; show that the·motorcycle
did not stop at the stop signal and did not slow up but ran on at a
tremendous rate of speed into the defendant's car for, otherwise, it
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would have been impossible for the motorcycle and the car to have
been damaged as they appear from the photographs (R. 247).
When the defendant saw and believed that there would be a
head-on collision if he continued on his right-hand side of the street,
he turned to the left so there would be ample space for the motorcycle
to pass on that side or to stop, and there was, according to plaintiff's
evidence, twenty-seven feet for it to have passed or stopped; and it
was obvious to any one who went on the ground immediately, that the
accident was caused through the fault of the driver of the motorcycle,
as said by Mr. Knott (R. 175).
_ Mr. Branham, plaintiff's \vitness, said, in chief, that the accident
happened near the center of the road ( R. 21), and he indicated on the
map that the skid marks extended from the "Oil ·Spot," the point of
collision, "over on the right-hand side of the road," and, on crossexamination, he said ( R. 22), that the skid marks indicated that the
defendant's car had been on the east side of the road (on defendant's
side) and ·had skidded over tQ where the collision happeend.
Mr. Moore, plaintiff's witness, said ( R. 125) that he was sure
from the tracks of defendant's car that it came from the right-hand
side of the road, and ( R. 126) that it was clear that the n1otorcycle had
run into the car with great force. He further said (R. 128) that the
motorcycle was evidently going at a high rate of speed and, on the
same page, said that if it had stopped and started up, it could have
gotten up very little speed up to the point of the accident; and said
(R. 130) that {(It 7.t'as e7..•idently a fact that he (the defendant} tried
to a'i..'oid it (the collision) by turning to the left.''
The defendant was driving his car at from twenty-five to forty
miles an hour on the right-hand side of the road, and when he saw
the motorcycle coming right towards him on his side, to avoid a headon collision, he put on his brakes and ran his car to the left and the
driver of the motorcycle evidently could not control his motorcycle,
and instead of turning to the left, turned to the right and ran against
the side of defendant's car and, as we have pointed out, the map shows
that from the point of collision-the "Oil Spot" east, there was a
space of twenty-seven feet that the motorcycle had to run on.
The deceased and the Grant boys were on a joint pleasure enterprise, as said by Mrs. Miller ( R. 53), Opal Grant ( R. 74) and Carl
Grant ( R. 85). The deceased took a position on the Grant motorcycle
that she knew was extremely dangerous. It was obvio~s to her and to
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any one, that, \Vith her seated in front of the driver and with another
at the rear of the driver, riding tandem, that it would be impossible
for the driver of the motorcycle, with the motorcycle loaded and impeded as it was, for him to properly control the running of the motorcycle. She knew that Grace Street was an intersecting street and that
High Street \vas a through highway. The stop signal where Grace
Street enters High Street was in her plain view. She made no remonstrance, but consented or, at least, assented to the negligence of the
driver in disregarding the stop signal and in running into High Street
at a high rate of speed. She knew the danger and accepted the risk
The defendant was injured in the accident. He was severely
jarred and stunned and one of his eyes was seriously and pennanently
injured. l-Ie filed in this case a cross claim for damages as provided
for by Section 6097a of Michie's 1930 Code. The court, however,
directed that there could be no recovery on the claim ( R. 236). vVheri
the collision happened the 'defendant lost entire control of his car, but
it had slowed do·wn to such an extent that it only ran across Grace
Street against the pavement and stopped.

III

ERRORS OF 'THE 'TRIAL COURT

1. To the action of the trial court in refusing to allow the plaintiff's witness, lVloore, to answer certain questions asked him on crossexamination ( R. 130-131-1.32).
2. 'T'o the actioi1 of the court in admitting irrelevant evidence
( R. 150-151-152) showing or tending to show that Dovel & Dovel,
insurance agents, were interested in the case as defendants, when clef endant's witness, Staley, was being examined.
3. To the action of the court in admitting irrelevant evidence
when the defendant, l{obert Gaines, was being examined ( R. 197198).
4. To the action oi the court in refusing to delay the trial of
the case in order to lay the foundation for impeaching Opal and Carl
Grant, by the witnesses, 1Vlrs. Armentrout and lVIrs. Snyder (R. 223227).
5. To the action of the court in refusing to allow the defendant's
witnesses, 1V1rs. Armect7'out and l\1rs. Snyder to state what Opal and
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Carl Grant had stated at the place of the happening of the accident as
to what they knew, after the court had refused to delay the case so
that Opal and Carl Grant could be recalled to lay the foundation for
their impeachment.
6. To the action of the court in giving each of the seven instructions that were given on motion of the plaintiff ( R. 230-231).
7. To the action of the court in refusing to give instructions
offered by the defendant, "B," "C," "E," "H," "]," "L," "M,"
"0," and "P." ( R. 243 to 246, inc.)
8. To the action of the court in refusing to set aside the verdict
of the jury upon the grounds stated in support of the motion of the
defendant ( R. 242).
IV
( 1) THE ACTION OF TI-lE TRIAL COURT IN REFUSING TO
ALLOW PLAINTIFF'S \i\/ITNESS, lVIOORE, TO ANSWER
CERTAIN QUESTIONS ASI<ED HIM ON CROSS EXAMINATION (R. 130-131-132) CONSIDERED.
It is true that the admission or rejection of evidence is generally
in the sound discretion of the trial court and a new trial \\ ill not be
granted by this Court, unless the trial court abused its discretion in
adn1itting or rejecting testimony and the question of the admission
or, rejection of evidence is generally narrow and is presented usually
by experienced counsel with some hesitation; and here, it might be
urged that it does not appear, specifically, what answers the witness
may have made to the questions, but it should be observed that the
questions were asked on cross-examination and where that is true, it
is risky for the examining counsel to avow as to what an adverse witness might answer. It is sufficient, however, if the record shows what
would have been the tenor of the expected answer or answers of the
witness (see 1 Wigmore on Evidence, 2d ed., Sec. 20, page 197).
And, it will be seen that the tenor of the answers are shown by the
grounds of the defendant's exceptions and that the question of the admissibility of the questions had been argued before the trial court and,
as held by this Court in the case of Clarl~ ·u. Sleet, 99 Va. 381, it is
sufficient where the character of the answers is disclosed by the
argument.
7
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Here, the context of the examination shows what would reasonably have been the answers of the witness and the Court could judge
what the answers would have been as well as counsel who was crossexammmg. The general rule requiring the expected answer to be
stated in the bills or certificates of exceptions is, as we take it, not a
reasonable rule, for who can say with any intelligence what would be
the expected answer of an adverse witness on cross-examination.
(See Nelson 'l'. Comm., 143 Va. ~79.)
Mr. Moore wcis one of the first persons who arrived on the scene
after the happening of the accident. He was examined very fully
about the facts and, on re-cross examination, he was asked (R. 130):

Q That turn that he (the defendant) made from the
right-hand side of the road to the left-hand side of the
road was evidently to avoid the collision?
A That was evidently the fact that he tried to avoid it
by running to the left.
The witness was then asked:

Q Then, between the point of collision there was a
space of about twenty-seven feet and if the n1otorcycle had
been under control, or running at a reasonable rate of speed,
it could easily have passed on the left? ·
The plaintiff objected and the court sustained the objection and
the defendant excepted upon the ground that the question called for
competent evidence.
Counsel for the defendant, in support of his contention, called
attention of the court to the plaintiff's map and evidence, which
showed that placing the defendant's car at the "Oil Spot" on the mapthe point of collision-that the driver of the motorcycle had a space in
the street to the left of the car of twenty-seven feet in which to pass
the defendant's car, and that if the motorcycle had been operated as
the law required, it could easily have been stopped or turned and the
accident would not have occurred.
The collision happened at a point near the middle of High Street
and about fifty-five feet from the stop signal and it was important to
show by this witness that if the motorcycle had been under control and
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running at a reasonable rate of speed that the collision would not ha v<.·
happened, and the motorcycle could have been stopped or turned to the
left in a space of much less than twenty-seven feet.
When the court refu~ed to allow the said question to be answered,
the witness was then asked ( R. 130):

Q \Vas there not plenty of space for the motorcycle
to have run to the left?
Objection; sustained; exception.
The \vitness had stated in his examination that the defendant h;i.d
turned to the left to avoid the <;ollision and it was important to :;how
by this witness that when he made this turn that he left ample s1\ace
for the motorcycle to pass him in perfect safety, or to stop, if under
control. When the court refused to allow this questio•! to he answered, the witness was asked ( R. 130) :

Q If he (the driver of the motorcycle) did not stop
as the law provides at the stop signal, then he would have
been required under the statute law to run not exceeding
flve miles per hour into liigh Street, and if he had been
running_ at a speed of five miles per hour, is it not true that
the accident would not have happened?
Upon objection, this question was not allowed to be answered,
aud defendant excepted upon the ground that the 'l.oituess ·was fmniliar

n•ith the running of motorcycles and n•as competent to give his opiniou
as to n•hether the accident would ha've happened or could have happened, under the circumstances of this case, if the motorcycle ha.d
stopped at the stop signal or ha,(_l been running fit'e 1niles per ltou1·
1.(·/zen it rau iuto High Street.
lVIr. l\IIoore was familiar with the operation of motorcycles and is
it not apparent that his ans\ver would have been that the accident
wouid not have happened?
The testimony that was sought to he brought out by the question~
propounded to the -witness was very material and, no doubt, would
have had much weight with the jury, and the refusal of the court to
allow this line of evidence to be gone into was extremely prejudicial,
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and ·would uaturally lead the jurJ' to belie'C.:e that it was entirely immaterial as to ·whether tlze motorcJ•cle lzad been stopped at tlzc stop
signal, or had been run at fi"-'e miles an hour or, at a great rate of
speed into High Street.

v
(2) TO THE ACTION OF TI-IE COURT IN ADMITTING
IRRELEVANT EVIDENCE (R. 150-151-152) SHOWING
OR TENDING TO SI-IO\\' THAT DOVEL & DOVEL, INSURANCE AGENTS, WERE INTERESTED IN THE
CASE AS DEFENDANTS, \VI-IE.N DEFENDANT'S WITNESS, STALEY, \VAS BEING EXA:NIINED,
AND

(3) TO THE ACTION OF THE COURT IN ADMITTING
II{RELEVANT EVIDENCE WHEN THE DEFF.NDANT,
ROBERT GAINES, WAS BEING EXAMINED (R. 197198).
CONSIDERED TOGETHER
These grounds of error are on account of the action of the court
in permitting the plaintiff to bring in evidence that was obviously for
the purpose of showing that the real defendant in this case was the
msurance company. 'fhe defendant was insured and the insurance
company, it is true, was defending the case as it was required to do
under its agreement, hut it was not competent to show that it had any
interest in the case. The case was between the plaintiff and the defendant named in the action and any evidence tending to bring any
one else into the case as a defendant was entirely irrelevant and impertinent and hurtful to the defendant. As soon as it became apparent
that it was the intention of the plaintiff to bring some other persons or
the insurance company into the defense, defendant's counsel objected,
hut his objections were overruled and the defendant excepted ( R.
151-152 ancl197-198).
vVhen the defendant's witness, lVIr. Staley, was testifying, he was
asked on cross examination several questions (R. 150) before it was
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realized that the object was to bring in the insurance people, as the
attorney for the defendant did not suspect that the learned and able
attorney, who represented the plaintiff, 'vould venture on such dangerous ground, and the cross-examination proceded as follows :

Q You were there and lVIr. Branham was there and
this .other gentleman that you don't know?
A I don't know him.
Q l-Ie got you to go out there?
A Yes, sir, two of them.
Q Gaines was not along?
A No, sir.
And, at this point, the attorney for the defendant first began to
realize that the object of the examination was to bring into the defense improper people and, accordingly, promptly objected, but the
objection was overruled and defendant excepted ( R. 151).
.
This line of examination was objected to by the defendant ( R.
152) as calling for irrelevant and improper evidence and, when admitted, was excepted to on that ground, but counsel for plaintiff persisted in this line of examination and was sustained by the court, but
it was understood that every question along that course was objected
to and excepted to, when allowed to be answered, just as if objection
and exception had been made to each question. Counsel for plaintiff
then proceeded to ask the witness ( R. 151 ) :

Q The only man that knew anything at all about the
accident was not there?
A Gaines was not there. I did not see the other man
that knew anything about it.
Q You did not have with you the man that was involved in the accident and who would have known all
about it?
A No.
Q l\1r. Branham . . . at the direction of lVIr. Branham, you and this 11l)'Sfcrious geutleman placed this car?
A Yes, sir.
Q Is that your car showing in the photograph?
A No.
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Q That belonged to one of these other gentlemen ?
A Yes, sir.
Q Who drove it out there?
A One of them.
Q After you took those pictures, did you ever submit
(R. 152)
them to Gaines?
A No.
Q To get his view as to whether or not they represented the scene of the accident?
A No.
Q Did you ever talk to him at all?
A .No.
Q Turned the pictures over to these other gentlemen?
A To Do·vel & Dovel.
Dovel & Dovel were the insurance agents who had sold the policy
of insurance to the defendant, and they were a well and generally
known automobile insurance firm of Harrisonburg, and their sign
indicating their place of business was written in bold letters, plainly
to be read from the chief entrance to the court house where this case
was being tried. Counsel for the defendant then moved to strike out
this answer of the witness upon the ground that it was irrelevant and
grossly improper evidence in the case and as bringing in persons or a
firm who should not be considered in this case as defendants or interested with the defendant. The court,· however, overruled this
niotion and defendant excepted. Counsel for plaintiff then proceeded:
Q
A

Y Ott never saW these men until they came here?
No.

This evidence that the court admitted and refused to strike out
·was grossly improper evidence and extremely prejudicial to the defendant.
And, when the defendant was testifying, counsel for the plaintiff,
on cross examination, tried to bring out evidence which would show
or tend to show that some other person or persons were interested as
defendant or defendants in this case, showing a fixed purpose of
hringing into the defense by insinuation or inference that the defend-
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ant was insured against loss. The cross examination of the defendant
proceeded thus (R. 197):

Q When you first consulted your attorney about this
did you first consult him ?
\Vhen they filed the suit.
Never talked with hin1?
Not any particular-nothing definite.
Q Y ott mean to tell me that you did not-A No lawyer.
Q You mean that no lawyer talked to you about the
case at all-had not gone over it with you ?

-when
A
Q
A

vVhen this question was asked, it became apparent then what the
object of plaintiff's counsel was, and the question was objected to
upon the ground that it called for irrelevant and improper evidence,
but the objection was overruled and defendant excepted on said
ground; and the witness answered:
A

No.

The cross-examination then proceeded :

Q Did you discuss the facts of the case with other
persons who were interested in the legal end of it?
The defendant objected to this question on the same grounds,
but the court overruled said objection and defendant excepted upon
the same grounds. The witness did not answer and was then asked .
Q Did you, right following that, discuss the question
of legal liability in this case?
This question was objected to and the objection was sustained.
Plaintiff's counsel then asked the witness:
Q Any one who was interested in preparing or undertaking your defense in the case from the standpoint of what
happened in the road that day?

-------~.
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A What was the question?
Q Didn't you talk, right following the accident, with
some one-right before the suit was brought-with lawyers
or other persons interested in your defense of the case? ·
Counsel for the defendant again objected and urged most earnestly that this question was improper and called for incompetent evidence, harmful to the defendant, but his objectiqn was overruled by
the court ( R. 198) and defendant excepted upon the grounds that it
called for grossly improper testimony. The witness, ho\vever, did
not answer, and then counsel for the plaintiff asked:

Q Did you, following this accident and before the
suit was brought, talk with lawyers representing you or
with other persons interested in the preparation of your
legal defense?
There was objection, which was overruled and exception and the
witness was directed to answer and he said :
A

I talked to no lawyers about it until after.

The jury should not have been apprised in any way, directly or
indirectly, or by inferences that might be drawn from the form of
questions propounded by plaintiff's counsel, that the defendant was
protected and indemnified by insurance, and could the jury help but
know that that was the object of the cross examination? They were
hound to suspect, it and a suspicion is always worse than a fact in a
jury trial.
The action of the trial court in allowing the above evidence to be
injected into the case, assured the jury that it was competent evidence
for them to consider and that they had the lawful right to consider
that the defendant was insured against loss.
It is a well known fact that juries are disposed to give judgments
against corporations and often render verdicts against them where the
jury would disdain to render a verdict against an individual. And the ·
fact that a defendant in an automobile case may carry automobile insurance against accidents, when made known to the jury, directly or
indirectly and approved of by the court, is liable to lead the jury to
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find for the plaintiff, although the evidence might show that the accident was unavoidable or that both the plaintiff and the defendant
were negligent.
· In the Rhinehart & Dennis 'l'. Brown case, 137 Va. 670, persistent
efforts were made by counsel for the plaintiff in their opening statements, and on cross-examination, to show that the defendant company,
in a personal injury case, was insured against loss. The trial court
directed the jury to .disregard the statements of counsel relating to insurance and promptly ruled against the introduction of any evidence
showing or tending to show that the defendant company was insured.
The defendant's counsel moved for a mis-trial when the insurance was
suggested, but the court overruled that motion. This Court, however,
held that the motion for a mis-trial should have been granted and, in
the course of the opinion in that case said (137 Va. at page 678):
"But. even in a case where the right of the plaintiff to
recover is doubtful, the trial court should be alert to prevent
any adventitious advantage that may turn the scales. The
determination of the issue should not be prejudiced by improper evidence, or by any improper procedure which may
affect the result. The plaintiff here has been allowed to obtain the advantage of having the attention of the jury called
to the insurance, a wholly collateral matter, which was likely
to influence the mind of the average juror notwithstanding
the instructions of the trial court. The reception of such
evidence sometimes has a subtle influence that will act unconsciously upon the mind and hence not he removed by
instructions."
The case of James Sterc•art & Co. 'l'. Ne1.vb:y, was a personal injury case, brotight and tried in the District Court of the United States
for the Eastern District of Virginia at Nor folk, reported in 266 Fed.
287. Repeated efforts \\'ere n1ade by plaintiff's counsel to call the
attention of the jury to the fact that the defendant was insured against
loss. Prompt objection was made to this by defendant but it was not
·until the conclusion of the testimony that what had been said and attempted to be brought into the case relating to insurance was finally
excluded. There was a verdict for the plaintiff and the defendant
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appealed to the Circuit Court of Appeals of the Fourth Circuit and
the Court, in reversing the judgtllent of the trial court, said:
"The last question in_ the case relates to the testit11ony
as to the employer's protection by liability insurance. It is ·
true that the testimony was ultimately ruled out. This,
however, was not done promptly. Complainant's counsel
brought the matter to the attention of the jury almost at the
beginning of the trial, and by repeated efforts persistently
directed the attention of the jury to it, and it was not until
the c~nclusion of the whole testimony that it was finally excluded. The general rule is that, where inadmissible evidence has been received during a trial, t~e error is cured by
its subsequent withdrawal, or by an instruction of the court
to disregard it. Pennsyl·vania Co. ~·. Roy, 102 U. S. 451;
26 L. Ed. 141; Specht 'l'. Ho·ward, 16 Wall. 564, 21 L. Ed.
348; Unioll P. R. Co. -c:•. Thomas, 152 Fed. 371; 81 C. C. A.
491 ; Arntour & Co. ·v. J(ollmeyer, 161 Feel. 78; 88 C. C. A.
242; 16 L. R. A. (NS) 1114; Horsford 'l'. Glass Co., 92 S.
C. 260; 75 S. E. 533. )here is this exception to the rule.
Where the evidence thus admitted is so impressive that in
the tninds of the appellate ·court its effect is not removed
from the minds of the jury by its subsequent withdrawal,
or by the instruction of the court to disregard it, the judgtllent will be reversed. Armour & Co. r•. Kollmeyer, supra;
Throclnnorton "''· 1-Iolt, 180 U. S. ·552; 21 Sup. Ct. 474; 45
L. Eel. 663; vVa.ldron ·v. vVa.ldron, 156 U. S. 361; 15 Sup.
Ct. 383; 39 L. Ed. 453 ; I-I orsford 'L'. Glass Co., supra.
"Whether the effect of the evidence thus improperly
introduced may be subsequently removed by its exclusion
and an instruction to disregard it depends upon the character of the evidence. This court must take cognizance of
the general recognition .among the members of the bar, as
well as by the courts, of the harmful effect upon the minds
of jurors of such tt:stimony as was here sought to be introduced. The only purpose for which such evidence is presented is to prejudice the jury and the poison is of such
character that, once being injected into the mind, it is difficult of eradication. \\'here it is allowed to remain during
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the whole course of a trial, and by persistent unrebuked references is allowed to influence the jurors' consideration of
all the other evidence during the trial, the antidote of a final
instruction to disregard the testimony is ineffective. The
rem~val of the fly does not restore an appetite for the food
into which it has fallen. The exclusion of the testimony
should be prompt and decisive, and should leave no doubt,
either of the impropriety of the attempt to introduce it or
of the court's condemnation of such attempt. Verdicts cannot be relieved of the danger of criticism as long as there is
a basis for the opinion that they have been rendered through
the influence of prejudice.
"Not a few of our courts have gone to the extent of
holding that a case should be withdrawn from the jury and
a tnistrial ordered for the mere asldng of a question of the
character under consideration on the mere ground that the
effect of it is so harmful that it cannot be removed by the
instruction of the court and that the conduct of counsel in
such case is so culpable that he ought not to be permitted to
enjoy the fruits of a verdict which might have been influenced by such question. The authorities are overwhelming
that such evidence is inadmissible, that it should be promptly
excluded, and that the striking out of the testimony when
once admitted, does not obviate the necessity for a new trial,
if the evidence is so impressive that its effect is not removed
by subsequent withdrawal or instruction to disregard. To
the cases above cited may be added "/!Vashington Gasligltt
Co. t'. Landsden, 172· U. S. 541; 19 Sup. Ct. 296; 43 L. Ed.
543; 1vfaytag ~·. Cumntings, 260 Feel. 75 ;--C. C. A.--;
J(nicllerbocl?er Trust Co. ~·. E1.1ans 188 Fed. 550; 110 C. C.
A 347; Chicago, Nl. c_c:y St. P.R. Co.~· Ne'lvsome, 174 Fed.
394; 98 C. C. A. 1; Le'i.')' ~·. !. L ..M ott Iron "/!Vorks 143 App.
Div. 7,127 N.Y. Supp. ~06; Cossclman-v. Dunfee 172 N.
Y. 507; 65 N. E. 494; Ste've v .. Bonners Ferry Lumber Co.
13 Idaho 394; 92 Pac. 363; f/Valters v. Appalachian Power
Co. 75 W.Va. 676; 84 S. E. 617; 1-/errin ~·. Dal'j', 80 Miss.
340; 31 South. 790; 92 Am. St. Rep. 605. The case of
H orsford 'l-'. Glass Co. 92 S. C. 236, 75 S. E. 533 is directly
in point, and the able opinion of Mr. Justice Woods. in that
case fully sustains the dews herein expressed."
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The \Vest Virginia Court said in the case of Fleming v.
141 S. E. 628:

Harteicl~,

"This court has held in numerous cases that the jury
should not in any manner be apprised of the fact that the
defendant owner in an action for the negligent operation
of an automobile, is protected by indemnity insurance, and
such action on the part of the plaintiff .or his counsel will
ordinarily constitute reversible error, notwithstanding the
court may instruct the jury not to consider the same in
arriving at a verdict. Christie~'. A1itchell, 93 V\T. Va. 200
116 S. E. 715; Il1oorcficld v. Lc'lois, 96 vV. Va. 112, 123
S. E. 564; Adams v. Cline Icc Cream Co. 101 \V. Va. 35;
131 S. E. 867; Atli!ins ~~.Bartlett 101 ·w. Va. 263; 132 S. E.
885; ~Vilkins ·v. Schwartz, 101 W.Va. 337; 132 S. E. 887.
It can hardly be pretended with any fairness that it was not the
object and purpose of the plaintiff to bring to the attention of the jury
tha_t the defendant was insured against loss; nor can it be claimed
that the evidence relating to insurance was a mere matter of inadvertence; nor can it be claimed that any one with sense and judgment
could not see what the intention of the plaintiff was with reference to
insurance in this case. vVhen the court sustained plaintiff's counsel
and admitted such evidence, it practically told the jury that they could
consider the fact that the defendant was insured against loss and that
in arriYing at their verdict, they could take that into consideration.
Can it be held by this court in the face of its decisions that this
action of the trial court was not prejudicial to the defendant. It
must be recognized by the court, after an examination of the evidence,
that the defendant was not entitled to a verdict or that the question of
his right to a verdict is very questionable.
·

VI.
(4) TO 'THE ACTION OF THE COURT IN REFUSING
TO DELAY THE TRIAL OF THE CASE IN ORDER TO LAY
A FOUNDATION FOR Il\tiPEACHING OPAL AND CARL
GRANT BY THE WI'T'NESS, MRS. ARlVIENTROUT AND
MRS. SNYDER (R-223 to 227 INC).
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and

(5) ·ro TI-lE ACTION OF THE COURT IN REFUSING
TO ALLOW THE DEFENDANT'S WITNESS, MRs: ARMENTROUT AND MRS. SNYDER TO STATE WHAT OPAL AND
CARLGRANTHADSTATEDATTHEPLACEOFTHEHA~

PENING OF THE ACCIDENT AS TO WHAT THEY KNEW,
AFTER THE COUHT I-IAD REFUSED TO DELAY THE CASE
SOTHATOPALANDCARLGRANTCOULDBERECALLED
TO LAY THE FOUNDATION FOR THEIR IlVIPEACHlVIENT.
CONSIDERED TOGETHER
There were three cases pending against the defendant growing
out of the accident complained of, that is, the plaintiff in this case,
and the cases respectively of Opal Grant and Carl Grant, and these
cases were all set for trial on the same day, by agreement. The defendant was willing that all of them should be tried together but plaintiff elected to try this case first The agreement to try all of the cases
was for the accommodation of plaintiff's counsel. At that time, on
account of Supreme Court work, it was not at all convenient for defendant's counsel to try the cases but he consented to the trial of then1
to accommodate plaintiff's counsel, who represents the plaintiff in all
three of the cases ( R-224).
On Thursday afternon, August 21, 1931, it was supposed that
both sides were through with the evidence and the court asked (R223) "Is that all, gentlemen? Planitiff's counsel answered: "I
think so," and defendant's counsel said: ul suppose so, although there
might something else occur, I don't llno·w." The jury was discharged
to return on the next morning at nine-thirty. After they
were discharged, the court took up the consideration of the instructions and considered them until about seven-thirty p. m. During the
night of August 21st, the defendant discovered new and material
evidence by a mere accident, and such evidence that he could not have
discovered by the exercise of due diligence before that time and this
evidence was to contradict the testimony of Opal and Carl Grant ali.d
to show that their testimony was false. Opal Grant testified ( R-7071) that he was running the motorcycle and that he stopped at the
stop signal and looked both ways and saw no one and started left on
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High Street and that that was all that he ren1emberecl. Carl Grant
testified ( R-81) that the motorcycle stopped at the stop signal, and
said ( R-81-82).
A We went on to the stop signal and stopped there,
I remember stopping there.
Q \Vhat happened?
A I looked both ways and I suppose my brother did
also. I did not see anything and he started out and just as
we got across the street. the car shot over the hill and when
the car got about thirty yards of us, he looked like he cut
short and I thought there was going to be an accident, but I
don't remember the crash.
Q After you started out into the street, you saw the
car coming?
A · Yes, sir, we were not in the center of the street but
I thought we had time to be safe and after the .car went to
sliding its wheels, I realized that there was going to be an
accident.
The witnesses that the defendant discovered were lVIrs. Annentraut and Mrs. Snyder, who would have contradicted the statetnents
of both Opal and Carl Grant, and the defendant could have shown by
these ladies that they were on the grounds of the scene of the accident
with the two Grant boys and that both of them stated that they could
not recall anything that occurred on the day of the accident; remembered nothing about the stop signal, as to. whether or not they stopped
there; and remembered nothing about anything. that happened on the
ground where the accident occurred. These witnesses would have
shown that the testimony of both of the Grant boys relating to what
they did and what happened•on the ground was absolutely false and
the defendant moved the court to delay the case until the Grant boys
could be recalled and pointed out to the court that if they had gone
home, they could be gotten back in certainly one-half a day, and, at the
time of this motion, the court and counsel were still in the midst of the
discussion and consideration of the instructions and the instructions
were not finally settled until after the middle of the day. The court,
howev~r, refused to delay the case in order for the defendant to recall
the· Grant boys and lay the grounds for impeachment and the defendant excepted upon the grounds set out in the record ( R-224).
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After the court had refused to delay the case to lay the foundation
for the impeachment of Opal and Carl Grant, the defendant then
moved the court to allow him to examine the witnesses, Mrs. Armentrout- and Mrs. Snyder, and the court permitted Mrs. Armentrout first
to be called with the understanding that the court would determine
later what action to take. l\1rs. Armentrout took the stand and was
questioned up to the point of going to the scene of the accident with
the Grant boys and when she was asked ( R -226) :

Q Did he (Carl Grant) remember anything about
it (the accident) when he got out there (to the place of the
accident) and looked the situation over?
Plaintiff objected to this question and the court, at this point,
retired to chambers and it was there stated to the court what the defendant would be able to show by lVlrs. Armentrout and rvirs. Snyder;
that they had gone to the scene of the accident with the two Grant
boys, and ~t their request, and that when they got there, they stated
they could remember nothing about anything that occurred at and
near the scene of the accident; that it was a perfect blank to them, and
counsel for the defendant urged that this was substantive evidence
and that he had a right to introduce it before the jury since the court
had refused to recall the two Grants or to delay the case until they
could be recalled. The court, however, held that such evidence was
not competent and that the question asked Mrs. Armentrout could not
be answered and the defendant excepted upon the grounds set out in
the record (R-226-227). It was agreed that the same facts that could
be shown by Mrs. Armerttrout could also be shown by Mrs. Snyder.
Counsel for the defendant submits that great injustice and wrong
was done to the defendant by the court refusing to delay the case
until the Grant boys could be recalled and the grounds for their impeachment laid, and that when the court refused to delay the case for
that purpose, that it was unjust to the defendant not to allow the witnesses, Mrs. Armentrout and l\1rs. Snyder to state what the Grants
had said about the accident on the ground where it occurred. The
testimony of these witnesses would have been of a very material character and would have shown that Opal and Carl Grant both swore
falsely; and, can it be claimed with any fairness that the verdic~ in this
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case should stand when such material and important testimony as that
of these two witnesses was not allowed to be introduced?
VII.
(6) TO THE ACTION OF THE COUH.1' IN GIVING
EACH OF THE SEVEN INSTRUCTIONS THAT WERE OFFERE'D ON IviOTION OF THE PLAINTIFF (R-230-231):
'The defendant waives· his objections to Instructions Nos. 4
and 7 given on behalf of the plaintiff, and the objections and
exceptions relating to plaintiff Instructions Nos. 1 (R-230), 2 (R231) and 3, ( R-232) will be considered together.
The chief objections to each of, these instructions are that they
are erroneous in this: That in each instruction, a verdict is directed
for the plaintiff, although each instruction omits any reference to
the facts showing or tending to show that the negligence of the deceased or of the driver of the motorcycle was the sole cause of the
accident, and also the contributory negligence of the deceased. The
evidence in this case shows that there were three persons occupying
the Grant motorcycle at the time of the collision, all of them riding
tandem and the deceased was in front of the driver.
The defense of contributory pegligence appears in the defendant's
plea and the plea, as we believe and as the court will find from an
examination of the record, is sustained by the eivdence and the evidence ·shows or tends to show that the defendant was not guilty of
any negligence that caused the accident. It was held by this Court.
in the case of ltVashington-Southern R. Co. 't'. Grimes Admr. 124 Va.
460 that:
'~\¥hen

the contributory negligence of the plaintiff is
relied on as a defense in an action of tort and the evidence
tends to support that view of the case, it is error to instruct
the jury to find for the plaintiff, if they believe that the defendant was negligent, ignoring entirely the contributory
negligence of the plaintiff. See Southern R. Co. 't-'. A~·ees
Adnw. 124 Va. 379 at 387.
a
\Vhere there is ·eddence to support the defense of contributory

24

R obcrt Gaines vs. J. '111. Ca1npbcll} Adntinistral or

negligence in a case, no rule is n1ore firmly established by the decisions
of this Court than that it is error to instruct the jury to bring in a
verdict for the plaintiff without providing for the defense of conributory negligence.
There were three persons occupying the Grant motorcycle at the
time of the collision, all of them riding tandem and the deceased was
in front of the driver, sitting sideways or astride on the gas tank.
Harcfly any position that we can conceive of could have been more
perilous. She must necessarily have known that she would interfere
with· the driver in operating the motorcycle. She knew and certainly
saw the stop signal. She knew that they were running into a right
of way street, over which there was much travel. They were all, according to the evidence of Mrs. Jvliller, Opal Grant and Carl Grant,
on a joint pleasure enterprise·. If they did stop at the stop signal as
claimed by Carl Grant, when they· got out into High Street they
saw the defendant's car coming; they saw it over on his right hand
side when the motorcycle turned to the left on High Street and, when
it turned to the left, according to plaintiff's evidence, the motorcycle
was ninety feet from the defendant's car, with a wide space to the left.
She, however, was in such a position that she interfered with the
driver of the motorcycle and evidently caused him to run against the
side of defendant's car and to cause all the damage that resulted.
If the motorcycle did not stop at the stop signal, as we believe
plaintiff's evidence shows clearly, then she must have been negligent.
She was sitting in front of the driver. The stop signal was in plain
view. She saw it. She was bound to have seen it, and yet made no
effort to have the motorcycle stopped and it ran into High Street at
a great rate of speed and struck the side of defendant's car and caused
the mischief complained of. This negligence of the deceased and the
negligence of the driver of the motorcycle was given no consideration
in the instruction. The three instructions were givetT upon the theory
that the plaintiff was entitled to recover if the defendant was guilty
of any negligence that caused or contributed to the happening of the
accident. There is no authority in this State to warrant the giving
of the instructions in the form that they were given. All of the
authorities are to the contrary.
· As to Instruction No. 1 : There is no evidence in the record that
shows that the defendant did not have his car under complete control
at the time of the happening of the accident. He wa.s on the right
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hand side of the road and running his car at a lawful rate of speed .. ·
No witness in the case stated or pretended that he was going at an
unlawful speed and his evidence shows that he was running at not
more than twenty-five miles per hour.
Instruction No. 2 not only gives a partial statement of the material facts relating to the negligence of the driver of the motorcycle
and the contributory negligence of the deceased, but directs that if
the defendant did not drive his car on the east side of the street (his
right hand side) that then he was negligent and if the jury believe
that such negligence was the proximate cause of the accident or contributed to it, that then the jury should find a verdict for the plaintiff.
It will be observed that it leaves out of consideration entirely the
emergency that defendant was placed in, or the fact that he acted in
emergency and it cannot be pretended here that there is no evidence
showing or tending to show that he acted it1 emergency that was
caused by the negligence of the motorcycle occupants.
Instruction No,. 3, besides omitting to state or refer to the negligenc~and contributory negligence of the occupants of the motorcycle,
or of the deceased, tells the jury that however negligent the driver
of the motorcycle was that his negligence cannot be imputed to the
deceased.
The first paragraph of Instruction No. 3 tells the jury, in effect,
that however negligent the driver of the n1otorcycle was that his
negligence could not be imputed to the deceased and is not a defense
in this case. It was offered and given evidently to apply to defendant's
theory that the deceased at the time of the accident was on a joint
enterprise with the driver and the other occupant of the motorcycle.
l~here is, however, evidence tending to show that all three of the
occupants of the motorcycle were engaged in a joint enterprise. Mrs.
Thelma lVIiller, a sister of the deceased, was asked ( R-53) on crossexamination :

Q Your sister who was killed, and your brother and
the two Grants, who were with you, were all on a joint
pleasure party or pleasure enterprise?
A Yes, sir, we were all going out there (to Bridgewater).
Opal Grant was asked (R-77) on cross-examination:
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Q You were going up on a joint pleasure ride to sec
some friends of Mrs. Miller?
A Yes, sir.
Q Y ott were all on a joint pleasure trip or enterprise?
A Yes, sir, all together going to Bridgewater.
Carl Grant was asked ( R-85) on cross-examination:

Q You were all going on a joint enterprise?
A

Yes, sir.

If it is true that they were going on a joint enterprise, the negligence of the driver was imputable to the deceased. And, can it be
held by the Court here that the deceased was not on a joint enterprise with the driver so that his negligence would be imputed to her?
The evidence of the joint enterprise does not come from the defendant's witnesses, but out of the mouths of the plaintiff's witnesses, the
very actors in the accident.
·
The Court held in the case of HI ashingtou <?7' Old Dominion R.
Co v Zell1 118 Va. 755, that:
"\.Vhere two persons are engaged in a joint enterprise
or adventure in the use of an automobile, even though the
enterprise or adventure be only a pleasure trip, the contributory negligence of either within the scope of the enterprise will bar recovery by the other."
\tVhen this evidence was developed on cross-examination of the
plaintiff's witnesses, there was no effort of plaintiff's counsel to bring
out and show that the deceased was not on a joint enterprise with
the driver and had no right to have any control over him. ·No facts
whatever were brought out to show or tend to show that she was not
on a joint enterprise. The court, however, assumed the province of
the jury and instructed, in effect, that she was not on a joint enterprise
with the driver and that his negligence, however gross, could not be
imputed to her. Did the court have authority under the law to say
and hold that the deceased was not on a joint enterprise with the
driver of the motorcycle, when the driver of the motorcycle and the
other male occupant of the motorcycle both admitted that they were
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on a joint pleasure enterprise? The evidence that she was on a joint
enterprise with the driver stands out in bold relief in this case as a
plain admission and there is no evidence in the case that contradicts
or varies what the plaintiff's witnesses said with reference to the joint
enterprise. And, can this Court hold that the witnesses for the plaintiff were mistaken in stating that the deceased was on a joint enterprise
with the driver of the motorcycle when there is nothing whatever in
the record upon which to found any such holding?
The first paragraph of this instruction was calculated also to mislead the jury and to cause them to believe that if the negligence of
the driver was not imputable to her that she, therefore, was not guilty
of any negligenct. The occupants or passengers of an automobile or
motorcycle may not be liable for the imputed negligence of the driver,
but still be liable for negligence on their own score-for instance; in
not detecting danger, or not warning the driver as to the existence of
danger. Such negligence is not imputed negligence but is commonly
raised in connected with imputed negligence and the result is necessarily the same as in cases of the application of the doctrine of imputed negligence.
The general rule may be stated to be that where the driver's
negligence is not ordinarily imputed to a guest or passenger riding with
the driver, nevertheless :
·
"When danger arising out of the operation of the
vehicle by another is manifest to a passenger or a guest who
has adequate opportunity to control the situation, and if he
sits without protest and permits himself to be driven to his
injury, his negligence will bar a recovery-such negligence
is not the negligence of the driver imputed to him as a passenger, but is his own negligence in joining with the driver
in facing manifest danger. The Law of Automobiles by
Vartanian, pages 101-102.
'T'he second paragraph of Instruction No. 3, in effect, directs a
verdict for the plaintiff upon the theory that the defendant was negligent in the operation of his car, either in driving the same upon
the wrong side of the street, or in driving his car in such manner
as not to have the same under control, without any reference to the
contributory negligence of the deceased, or without any reference to
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the negligence of the driver of the motorcycle as the sole cause of
the accident, and when l:oth paragraphs of the instruction are read
together, is it not obvious that the instruction, in effect, told the jury
that the deceased in this case was not, on her part, guilty of any negligence, and for the court to do this was to assume the province of the
jury.
It was said by this court in the case of Va.-S. R. Co. 'c.! • . SI~inner,
and same ~'. Harris, 117 V a. 851, in an automobile accident at a railway crossing, in passing on an instruction for the plaintiff that ommitted any reference to the contributory negligence of the defendant,
at page 853:
"We are of the opinion that this instruction is fatally
defective in that it ignores the question of contributory
This
negligence on the part of the plaintiff's.
instruction, in effect, told the jury that if they believed
that the defendant was negligent, their verdict should be
for the plaintiff, notwithstanding the important element that
the plaintiff should be free from contributory negligence before he could recover."
"Instruction No. 5 : 'fhe first and second paragraphs of this instruction are, obviously, misleading. If the defendant acted in emergency as set out in the first paragraph of the instruction and the accident happened, then he was not guilty of any negligence; yet, it is
stated, in substance, in the second paragraph, that although he acted
in such emergency and was without fault in producing it, nevertheless,
the emergency was no excuse if, acting under the emergency he was
guilty of any negligence on his part that caused or contributed to the
happening of the accident. When one is placed in an emergency
by the negligence of another, he is not liable for any negligence. The
emergency that the other created relieves him, unless, after the
emergency he had a last clear chance to avoid injuring the other person who had negligently caused the emergency; and it cannot be pretended that there was any 'evidence in this case that shows or tends
to show that the defendant had a last clear chance to,avoid the accident.
lt1struction No. 5 ignores entirely the fact that where the negligence of the plaintiff and the defendant concur, that there can be no
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recovery at common law, which governs in this case, and this instruction is in conflict, as it !s believed, with Instruction 0-2 given by the
court for the defendant (R-241).
\Vhere an emergency has been created by the negligence of a
plaintiff and where the defendant acts in the emergency so created,
he is not liable for any acts of his that would have, otherwise, been
· negligence on his part, caused by the sudden and unexpected danger
created by the emergency.
Instruction No. 6 : This instruction relates to the crossclaim or
counterclaim of the defendant. In this instruction, the court directs
the jury that "there can be no recovery in this case on the counter
claim filed by Gaines" (the defendant).
The statute, Sec. 6097a, expressly provides for the right of a
defendant to file a cross-claim in such an action as this. The evidence
shows or tends to show that the deceased and the other occupants of
the motorcycle were on a joint pleasure ride and that the negligence
of the driver was the sole cause of the accidetU and his negligence
would be imputed to her. And, in another view of the case, the evidence tends to show that the deceased was negligent and that her negligence was the sole cause of the happening of the accident.
According to the testimony of plaintiff's witnesses, as above pointed out, the deceased was on a joint pleasure trip or enterprise, with
the driver of the motorcycle and there is no evidence in the record to
the contrary. If size had no control 'l.tt/tratever O'l.'er the running of the
nwtorc'ycle and no authority to direct the clri'l.•er, this would have been
brought· out and shown by the plaintiff and the fact that this was not
done, 'lve belie'i-'e, inferentially sho1.c•s with clarity that she 'lvas on a
joint pleasure trip or enterprise with the dri'i-•er at the tinte of the ·accide1lf. and that his negligence is imputed to her.
We ask the Court to take the two photographs of the condition
of the motorcycle after the accident and the two photographs showing
the condition of the car after the accident and to examine them in
the light of the evidence and it will be seen, we believe, without question that the motorcycle ran against the car at a tremendous rate of
speed, which shows that the driver had not stopped the motorcycle at
the stop sign, for, if he had, in the short distance of about 55 feet from
the stop signal to the point of collision, it would have'been impossible
for him to have acquired such a high rate of speed. The plaintiff's
witness, Mr. Moore, said (R-128) that if the motorcycle had stopped
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at the stop signal, it could have gotten up very little speed from the
stop signal to the point of the accident. According to the tesimony of
Carl Grant, referred to supra, the driver saw or must have seen the defendant when he turned to the left ninety feet from the motorcycle,
leaving a wide space for the driver of the motorcycle to have passed
the car on the left. He, however, owing to the fact that he could not
control the motorcycle with the deceased in front of him,. was not
able to put on the brakes and slow up the motorcycle or stop it or to
turn it to the left, but turned it to the right and ran at a tremendous
rate of speed against the side of defendant's car. The defendant had
turned his car from the right hand side to the left to avoid the accident-a headon collision with the motorcycle-as shown by the testimony of Mr. lVIoore who said "It was e'l:idcntly a fact that he (the
defendant) tried to avoid it (the accident) by rumzing to the left.n
The car tracks indicated this, showing that he (the defendant) had
put on his brakes and, at the time of the collision, his car, as we have
pointed out supra, was going at a very slow rate of speed, and there
was no indication, as the plaintiff's witnesses said, that the brakes of
the motorcycle had been put on at all. And, if the negligence of the
driver was not imputed to the deceased, she was guilty of neglignece in
assuming the perilous position that she took on the motorcycle. She
knew that her position would obstruct the view of the driver and
necessarily interfere with him in handling the motorcycle. She, no
doubt, had had experience in riding on motorcycles, unless she was extremely reckless and daring, she would not have taken the position
that she took on the n1otorcycle. She, from her position, was bound
to see the stop signal long before it was reached and knew, necessarily, that High Street which the motorcycle was about to run into,
was a thoroughfare and a right of way street. The hand brake on
the handle bars was immediately in her reach and her feet were right •
over the emergency brake and she did nothing. Besides this, she saw
the defendant's car when it turned out of the road to the left, obviously, to avoid a head-on collision. She, in her position, could
have assisted in turning the motorcycle to the left in the wide space
that was left, and did nothing whatever on her part to avoid the collision, and allowed the motorcycle to be run with tren1endous speed,
in plain violatioi1 of the law, into High Street and against the side
of defendant's car. And, can it be held by this Court that there
is no evidence in this case that sh0\1\'S or tends to show that the negli-
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gence of the deceased was the sold cause of the accident complained
of? The trial court, however, held that there was no evidence in the
case upon which to base the defendant's crossclaim and, in doing thi·s,
assumed the province of the jury and passed on evidence about which
rea~onable n1inds might differ.
VIII.

(7) TO THE ACTION OF TI-IE COURT IN REFUSING
T'O GIVE INSTRUCTIONS TI-IAT WERE OFFERED BY THE
DEFENDAN'T'' "B ," "C ' " "E"
' "H ," "] ' " "L"
' "M ' " "0
"' ," AND"P ' "
(R-243 TO 246, INC).
The defendant waives his exceptions to the action of the trial
court in refusing to give defendant's Instructions "E," "H," "],"
"L," and "l\11," and will only consider the exceptions relating to defendant's rejected instructions "B" (R-243), "C," (R-243), "0,"
(R. 245-6), and "P," (R. 246).
Defendant's rejected Instruction "B" was offered on the theory
that the deceased and the driver of the motorcycle were on a joint
pleasure ride or enterprise and that if the driver of the motorcycle
was guilty of any negligence on his part that was the sole cause of the
accident that his negligence is imputed to the deceased. We have
pointed out, supra, in the "consideration of Instruction No. 6 given for
the plaintiff ( R-231), the evidence showing or tending to show that
the deceased and the driver of the n1otorcycle were on a joint enterprise, and we will "not encumber the record by going into a further
discussion of it here, and we subn1it that there is ample evidence in
the record upon which to warrant the giving of Instruction "B," and
that it is sound in law and should have been given.
Defendant's rejected Instruction "C" is in practically the satne
words as contained in an instruction given in the. case of N. c?r W. R.
Co. v. Janus, 147 Va. 178, at page 193, and is an instruction that is
approved and reported in "Instructions for Va. & W. Va. Vol. 1. Sec.
284, page 136, and we submit that the evidence, as we have pointed out
supra, shows or tends to show that the deceased was negligent and
we assert with confidence that there is sufficient evidence in the record
upon which to found this rejected Instruction "C" and that it ought
to have been given.
Defendant's rejected Instruction "0," is one that is approved by
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this Court in the cases of Honalur Lumber Co. v. Call, 119 Va. 374377; and C. & 0. R. Co. v. Grunt, 140 Va. 333 at 338. It is founded
upon the evidence showing or tending to show the emergency that the
defendant acted in was created by the negligence of the driver of the
motorcycle, but it n1ight be contended that Instruction "0-2" (R- 241)
was sufficient and this Court may so hold. Instruction "0-2" is a
good instruction· ancl,any objections that were made to it at the trial
are waived, but the defendant believed that he was entitled to a fuller
instruction on the question of emerge"ncy and especially in view of the
fact that the court gave for the plaintiff, Instructions Nos. 4 and 5,
( R-233-34) a·nd, therefore, urged that Instruction "0" be given as
asked for, and especially urged that the last clause in Instruction "0,"
which was· omitted from Instruction "0-2" that the court gave, should
be added, which is as follows: "For the court tells the jury that where
a person, without his own fault, is suddenly placed in danger by acts
of another, that he is not required to exercise that degree of ordinary
care which would be required of him under ordinary circumstances."
Defendant's Instruction "P" was rejected by the court upon the
ground that there was no evidence in the record upon which to found
it. vVe have considered the evidence relating to this instruction in the
consideration of Instruction No. 6 ( R -236) that was given on behalf
of the plaintiff, which told the jury that there can be no recovery in
this case on the counter claim of the defendant, Gaines, and we submit that the evidence is ample upon which to found Instruction "P."

IX.
TO THE ACTION OF THE COURT IN REFUSING TO
SE'{ ASIDE THE VERDICT OF THE JURY UPON THE
GROUNDS STATED IN SUPPORT OF THE lVIOTION OF
THE DEFENDANT (R-242).
The fact that the plaintiff injected into the record evidence showing or tending to show that the defendant was insured against automobile accidents alone, we believe, without question, is sufficient for
the court to set aside the verdict. Counsel for the plaintiff must have
known that it was entirely irrelevant evidence and ~mpertinent to the
issue in this case to bring Dovel & Dovel, Insurance Agents in, or to
identify them as persons who were interested in the defendant's de-
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fense. This evidence was not brought in accidentally or inadvertently,
but plaintiff's counsel showed a fixed purpose to bring such evidence
into the case and the court sustained him in this. If the court had
directed the jury not to consider this line of evidence or had sustained
the defendant's objections, then that might possibly have cured the
error. When however, hurtful evidence, such as this, is given iri a
case, it is almost bound to be prejudicial, although it may have afterwards been stricken out, or the jury may have been directed not to
consider it, but the court approved of the action of plaintiff's counsel
in bringing it in and practically said to the jury that it 'i.Oas competent
evidence for then~ to consider in arrh'ing at their 'l-'erdict. They could
not help but infer that the defendant was insured against accidents
and the jury, no doubt, took the view that whether the accident was
caused by the negligence of the defendant, or was a mere unavoidable
accident, that he, the defendant, being insured against loss, would not
be hurt by a verdict and that the insurance company had insured him
against risks and accidents and that it ought to pay for the loss.
There can hardly be any question about the fact that the defendant was gre~tly prejudiced by the refusal of the trial court to
delay the trial until Opal and Carl Grant could be recalled and in the
refusal of the court to admit the testimony of :rvlrs. Armentrout and
Mrs. Snyder, as considered supra; and that this action of the court
complained of alone was ground for the trial court to set aside the
verdict of the jury.
The instructions that were given for the plaintiff, three of them
especially, as we have pointed out, left out of consideration entirely
the evidence showing or tending to show that the deceased was guilty
of contributory negligence or that her negligence and the negligerice
of the c~river were the sole proximate cause of the accident.. The
court practically told the fury that if they found that the defendant
·was 11egz.igent that they must find a ·verdict against him, whether the
deceased n1as guilty of contributor)' negligence or not, or whether o1·
not her negligence and the negligence of tlze dri·ver n•ere the sole
proximate cause of the accident. This, as we have pointed out, in the
consideration of the instructions, was plainly erroneous and prejudicial
and the other instructions that we have considered and the instruc-
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tions rejected show errors of the trial court, we believe, for which the
verdict and judgment should be set aside.
We do not believe that this Court can read the record in this case
· .without being satisfied that the verdict is contrary to the evidence and
that there is not, in fact, sufficient evidence in the record to sustain
the verdict, and that there ought to have been a verdict and judgment
for the clef endant.
The evidence of the defendant that is uncontradicted, and, in
fact, is corroborated by the plaintiff's own evidence, shows that he
was running his car on the right side of 1-Iigh Street, which is a part
of the state highway, a much travelled thoroughfare and over which
automobiles have the clear right of way over vehicles coming into
High Street from Grace Street or from any other side streets in the
City of Harrisonburg.
The evidence of 1\llr. Jones, who is an expert motorcyclist, shows
that it would have taken a tremendous force to have battered and
twisted the motorcycle like it was. The photographs of the motorcycle show on their faces how it was affected. The photographs of
the car show its condition and it is plain that the car was struck by
the motorcycle running almost perpendicular to the side of the car.
It can be seen that the right axle of the wheel was bent clear around.
The car of the defendant, at the time, had slowed down until it was
running comparatively slow, or it would have carried the motorcycle
to the right, but the motorcycle ran and fell to the left. It is true that
the car ran on a little distance afterwards from the "Oil Spot" to the
curb on Grace Street, marked with a pencil "Car Stopped," but when
~he collision happened, the defendant lost all control of his car. He
was badly jarred and shaken up and one of his eyes lvas nearly put out
and he has partially lost the sight entirely of that eye, although treated
at the time by an expert.
\Vhen the defendant turned his car, he feared that he was going
to have a head-on collision. He did this, as he said, to avoid a collision and, as shown by plaintiff's evidence, that was evidently his
purpose in turning to the left. The driver of the motorcycle and
the deceased, according to plaintiff's evidence, saw the defendant's
car when it turned to the left and, at that time, the car was ninety feet
away. The motorcycle had ample opportunity to stop or to turn to
the left but, instead of that, on account of either the gross negligence
of the driver or because he was impeded by the fact that the deceased
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was in his way, evidently turned his car to the. right, and ran into the
side of the defendant's car. According to plaintiff's evidetice, the
n1otorcycle could not have gotten up any speed to amount to anything
from the stop sign to the point of accident, as said by Mr. ~Ioore,
who not only viewed the ground right after the accident, but who
had been a motorcyclist himself.
The defendant did all ·that he could do to avoid the accident and
said that the driver of the motorcycle turned his motorcycle to the
right instead of to the left and ran directly against the side of the
car when the situation was plain to the driver of the motorcycle as
disclosed by the evidence of Carl Grant. He said (R-81-2) that he
saw the defendant turn his car to the left when it was thirty yards
from the n1otorcycle and that the witness saw the car sliding (R-82).
When the car turned to the left, there was a wide space left to the
right of the car for the motorcycle to pass to the left of the car.
The defendant had put on his brakes that slid the wheels of the
car and, although this was seen by the occupants of the motorcycle, the brakes were not put on and no effort was n1acle to
turn the motorcycle to the left or to avoid the collision; but,
as said by the defet.1dant, the _motorcycle was turned to the
right and was run against the side of his car, which is shown
by the photographs. The plaintiff's witness, l\1oore, said that he was
sure that the car had come from the right hand side of the road and
said (R-126) that he saw that "the motorcycle had hit the side of the
car" and the motorcycle was bunged up, as shown by the photographs,
and that it was obvious that the motorcycle had run against the car
with great force (R-126) and said (R-130) that it was evidently a
fact that the defendant tried to avoid the collision by running to the
left.
The defendant knew that he was on a rigl1t of way street, and had
the right to presume that the motorcycle would not be run into High
Street at a high rate of speed and, there ·was no possible reason for
hitn to ha'l 1e turned his car to the left except for tlze fact that he feared
a head-on collisio1l ·with the tnoforcycle. That he did turn it to the
left and run a little past the middle of the road at the "Oil Spot" is
an admitted fact, as shown by the. plaintiff's evidence. Carl Grant
said that the brakes were all right on the motorcycle (R-89) and
claimed that the motorcycle was running at fifteen miles per hour and
he admitted ( R-89) that it could have been stopped in about its length
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with the use of the bra~es. The length of a motorcycle is shown to be
about seven feet. vVhen the car was seen turning to the left thirty
yards away, how easy it would have been to have stopped the motorcycle if it was running, as claimed by plaintiff's witnesses, at fifteen
miles an hour; and how easy it would have been to have turned to the
left and have avoided running into the CC}.r. What reason was there
for running the motorcycle against the side of the defendant's car?
Is it not perfectly clear from the evidence for the plaintiff that the
n1otorcycle had not been stopped at the stop signal, or it would have
been impossible for it to have attained the speed it did when it ran
into the side of defendant's car. Is it not equally clear that the motorcycle ran into and on the left of High Street at a tremendous speed
so as to create the danger of a head-on collision with defendant's car?
The danger became apparent to the occupants of the motorcycle as
soon as it became apparent to the defendant. At that time, according to plaintiff's evidence, the vehicles were ninety feet apart. The
defendant was seen to be doing everything that he could to avoid the
collision and the occupants of the motorcycle did nothing whatever
to avoid the collision, but recklessly turned the motorcycle so that it
would run against the side of defendant's Cct!".
The deceased had a better opportunity to see and know about the
danger that was about to be run into than the driver of the motorcycle
himself. She was in front of him. There was the stop signal in plain
view, warning of the danger. There was the great thoroughfare in
plain view, itself a proclamation of the danger.
We submit t~at the evidence in the case shows that the defendant
did all that he could to avoid the accident and that the occupants of
the motorcycle did nothing whatever to avoid the accident but recklessly ran into High Street and recklessly and negligently ran against
defendant's car, and there is no evidence upon which. to found the
verdict in this case and that the verdict and judgment of the trial
court ought to be set aside and judgment entered for the defendant
under the statute providing for such cases.
On principle, the instant case is similar to the case of vV. & S. R.
Co. 7. 1• Grimes, Admr., 124 Va. 466. In that case, it appeared that
Grimes and his wife were riding in a Ford runabout on the public
highway and when they ·attempted to cross the railroad tracks, the
runabout was struck by a fast north-bound passenger train and both
Grimes and his. wife were instantly killed. It appeared from the evi-
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dence that the intestate, Nlrs. Grimes, was on the side of the automobile from which the train was coming and was in a better position
to have discovered its approach than was her husband who was running the car. The court, by an instruction, directed a verdict for the
plaintiff if the jury believed from the evidence that the railroad company was negligent, without any reference to the contributory negligence of Mrs. Grimes and this Court held that the instruction was
fatally defective and that the record showed that there was sufficient
evidence to show that 1\!Irs. Grimes, on her part, was guilty of contributory negligence. See also Southern R. Co. 7.'. Jones, 118 Va.
685; Va. c!r S. R. Co. 7.'. Skinner, 117 Va. 851.
The instant case, we submit, is a very much stronger case and the
evidence shows, as we believe, that the deceased was guilty of negligence that was the sole proximate cause of her death or, at least, that
she was guilty of such contributory negligence that defeats her administrator's· right to recover in this case.
For the aforesaid errors and for errors that may be hereinafter
pointed out, your petitioner prays for a Writ of Error and that this
case may be fully reviewed and the verdict and judgment of the trial
court set aside and annulled and that judgment may be entered for
the defendant, or that a new trial may be granted him. The defendant
has sent a copy of this petition by registered mail to Captain John
Paul of Harrisonburg, Va., who is attorney for the plaintiff, and the
defendant asks that his attorney, in presenting this petition, may be
allowed a hearing orally. And he will ever pray, etc.
ROBERT GAINES,
By CHARLES CURRY, Counsel.
I, Charles Curry, an attorney practing in the Supreme Court
of Appeals of Virginia, do certify that in my opinion the judgment
of the Circuit Court of Rockingham County, in the action at la~ of
J. M. Campbell, Administrator of Mabelle Campbell, deceased, v.
Robert Gaines the record in which case is hereto annexed, should be
reviewed by the Supreme Court of Appeals of Virginia.
Given under my hand this the 4th day of December, 1931.
CHARLES CURRY, Attorney.
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*STATE OF VIRGINIA, TO-vVIT:
1n the Office of the Clerk of the Circuit Court of Rockinghan1
County, Virginia, October 17, 1931.

J.

M. CAlVIPBELL, Administrator of Ivlabelle A. Campbell,
Deceased ....................................... Plaintiff

v.
ROBERT GAINES ................................ Defendant
BE IT RElVIEMBERED that heretofore, to-wit, at First March
Rules, 1931, came the plaintiff by his attorney and filed in the Clerk's
Office of said Court his Declaration, as follows, to-wit:
DECLARATION

J. lVI. Campbell, administrator of lVIabelle A. Campbell, deceased,
complains of Robert Gaines of a plea of trespass on the case, for this,
to-wit:
That heretofore, to-wit, on the 5th dav of October, 1930, the
said defendant \\'as operating a certain mot~r vehicle or automobile
over and along the streets of the City of Harrisonburg in the
2*
State of Virginia, and that it was *then and there the duty of
the defer:dant to operate said automobile with ordinary care
and prudence and in accordance with the laws of the State of Virginia
and with the ordinances of the said City of Harrisonburg, governing
the operation of automobiles, and with due regard to the saf~ty of
other persons and vehicles on said streets.
That the said defendant not regarding his duty as aforesaid, on
the date aforementioned, negligently failed to drive or operate his said
automobile with ordinary care and prudence and in accordance with
the laws of said State and the ordinances of said City and with due
regard to the safety of other persons and vehicles upon said streets or
of persons and vehicles entering into or upon said streets from other
streets. But on the contrary, the defendant drove and operated his
automobile negligently, recklessly, and with lack of ordinary care, and
without due regard to the safety of other persons or vehicles upon said
streets or entering into and upon said streets; that he failed to maintain a lookout for other persons or vehicles upon said streets or entering into and upon said streets; that he failed to give warning of the
\

\.\
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approach of his automobile; that he recklessly drove his automobile at
an unlawful, improper, and excessive rate of speed; that he recklessly,
negligently, and unlawfully drove and operated his automobile on the
wrong, or left-hand, side of said streets; and that he drove and operated his said automobile in a reckless and negligent m.anner
3*
*and in violation of the laws of the State of Virginia and of
the ordinances of the City of Harrisonburg.
That on said 5th day of October, 1930, plaintiff's intestate, lVIaybelle A. Campbell, was a passenger on and was traveling on a certain
motor vehicle, commonly known as a motorcycle, the same being
driven and operated by one Opal Grant over and along the streets of
the City of Harrisonburg, Virginia. That while said motorcycle on
which plaintiff's intestate was a passenger, was so being operated it
moved westward· along a street of said City known as Grace Street
with the street known as South Ii:igh Street in said City; that the
operator of said motorcycle, operating the same in all respects in a
lawful and careful manner, undertook to enter upon South High
Street with the intention of going southward upon said street, and did
so enter in and upon said street; that as the said motorcycle, upon
which plaintiff's intestate was then and there riding as a passenger,
entered into and upon said South High Street, being driven and
operated in a careful and lawful manner and upon that portion of said
street where it was proper and lawful that it should be driven, the
defendant then and there driving his said automobile northward along
said South High Street and closely approaching the intersection of
said street with said Grace Street, drove his said automobile in a careless, negligent, and reckless manner and in violation of the
4*
laws of *the State of Virginia and of the ordinance of the
. City of Harrisonburg, and drove the same without due regard
to the safety of plaintiff's intestate or of other persons entering into or
upon said street and drove his said automobile at an excessive dangerous and unlawful speed and upon the wrong, or left, side of the
said street; and the said defendant, while continuing to drive his said
automobile in the manner aforesaid, drove the same with great force
and violence into and against the motorcycle upon which plaintiff's
intestate was riding; and as a result thereof, and of the careless, negligent, reckless, and unlawful acts of the defendant, plaintiff's intestate
was so severely wounded and injured that she died within a few hours
thereafter as a result of such injuries; to the damage of the plaintiff
in the smn of $10,000.00, and therefore he brings this suit.
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PLEA ENTERED lVIAY 8, 1931
And the said defendant, by his attorney, comes and says that he

is not guilty of the said premises above laid in his charge in manner
and form as the plaintiff hath above thereof complained. And of this
the said defendant puts himself upon the country. And on motion of
the defendant, leave is given hin1 to file his pleas of contributory negligence and his cross claim, which pleas are accordingly filed.

5*

*DEFENDANT'S PLEA .OF CONTRIBUTORY
NEGLIGENCE

And the said defendant comes and says that if he was guilty of
the negligence as charged in the plaintiff's declaration, that the plaintiff is barred because of his right of recovery on account of the contributory negligence of his decedent, Mabel A. Campbell, for the said
defendant says that at the titne of the fatal accident in which the
plaintiff's decedent was killed, she was on a joint pleasure enterprise
with two others on a motorcycle and she was riding in front of the
driver of said motorcycle in a most perilous position and was directly
in front of the driver in a position that obstructed his view and interfered with his proper and free handling and operation of the motorcycle and this was negligence that contributed to the happening of the
accident.
Said plaintiff's decedent, as defendant believes, knew that High
Street was and is an arterial street or a much traveled or through
highway over which travelers had the right of way as Clgainst and
over travelers on Grace Street, the intersecting street, and it was the
duty of the decedent and the driver of the motorcycle to have respected
the rights of the defendant and persons traveling on High Street and
stopped before entering High Street with the motorcycle, and this duty
the decedent neglected altogether and was the negligence that
6*
contributed to the happening of the accident *complained of.
-There was a warning sign in the middle of Grace Street
just before it intersects on the east with High Street, directing the
traveler or travelers on Grace Street to stop before entering High
Street, and the deceased and her associates traveling west and entering High Street, carelessly and negligently and unlawfully ran, with
great speed, into I-Iigh Street and against the side of the defendant's
car that the defendant was lawfully running along High Street, where
he had the clear right of way, and this was negligence of the deceased
that contributed to the happening of the accident complained of.
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And the decedent at}d her joint companions, riding on the motorcycle, were required under the law to have gone to the right of the
aforesaid stop sign, but they carelessly and negligently and unlawfully
rode and drove the motorcycle on the left of the said stop sign and
into High Street against the side of defendant's car at great speed,
and this negligence of the decedent contributed to the happening of
her death.
The decedent was riding on the motorcycle with t\vo other companions, and she was riding in front of the driver and another companion behitid the driver of the n1otorcycle on a joint pleasure enterprise, and it is difficult and requires great skill and courage for one to
run and operate a motorcycle over a much traveled highway,
7*
and the people who run *this risk are usually the most daring
people and take their lives in their own hands when they undertake such risk and this is especially true when more than one person
rides a motorcycle with the driver, and when this is done, it is almost
impossible to control and operate the motorcycle and the decedent
knew the dangers and risks and carelessly and negligently took her
position in front of the driver, knowing the dangers as all three of the
passengers on the motorcycle knew, and carelessly and negligently and
with unlavvful and great speed, ran into High Street, where the defendant had the clear right of way, and carelessly and negligently and
unlawfully and recklessly ran into the side of defendant's car and
caused the death of the deceased, and this negligence of the deceased
cont~ibuted to the happening of her death.
It was the duty of the deceased and of her companions on the
motorcycle .on a joint pleasure ride to have not entered High Street
from Grace Street at a speed exceeding five miles per hour, but they
disregarded this requirement of the law and carelessly ran into High
Street.and against defendant's car at a great rate of speed and this was
negligence that contributed to the happening of the death of the deceased.
And the deceased and her joint associates on the motorcycle in
their joint pleasure enterprise, negligently disregarded altogether the
provisions of the ordinances of the City of I-Iarrisonburg and
8*
the general laws of the State, and .*this was negligence that
contributed to the happening. of the death of the deceased.
And the said defendant says that the accident complained of in
plaintiff's declaration \vould not have happened but for the negligence
of the decedent and her joint pleasure associates, and. of this he ts
ready to verify.
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CROSS CLAIM: OF THE DEFENDANT
And the said defendant comes and says .that he was not guilty of
the negligence that caused the death of plaintiff's intestate as in the
declaration alleged ; but avers that the negligence of plaintiff's said
intestate, jointly with the negligence of her two associates riding on
the motorcycle mentioned in the declaration, on a joint pleasure enter-·
prise, was the :;ole proximate cause of the accident complained of by
the plaintiff; and said defendant, by the negligence of said plaintiff's
intestate, was seriously and permanently injured by the collision in the
declaration complained of. The defendant, at the time mentioned in
the declaration, on October 5, 1930, was going from his home near
Dayton, Virginia, to the City of Harrisonburg, Virginia, and was
driving his automobile lawfully along the public highway known as
High Street, and which is an arterial or much traveled, or
9*
through highway, and he had the clear and lawful right *of
way as against any one entering High Street at the intersection
with Grace Street in said City, and as he was so driving along, the
motorcycle of the deceased, Mabel A. Campbell, or upon which she
was riding, on a joint pleasure enterprise with her two associates, was
negligently and in violation of the general laws of the State of Virginia and of the ordinances of the City of Harrisonburg, run from
the east along Grace Street into High Street in said City, and regardless of the stop sign there and to the left of the stop sign, and at an
unlawful and great rate of speed, and was negligently run against the
right-hand side of defendant's automobile, and by the collision one of
defendant's eyes was seriously and permanently injured and he \'\ras
otherwise injured and disabled, and on account of his injuries, he sustained special loss and damage on account of necessary medical treatment and loss of time to the amount of $500.00 special damages; and
his automobile was injured and damaged to the extent of $100.00
damages, and by reason of all of which he has been injured and has
sustained damages to the amount of Ten Thousand (~10,000.00) Dol·lars; and said defendant avers that his injuries and damages aforesaid
were sustained solely by the negligence of the deceased and her joint
companions on a joint pleasure enterprise. And he, therefore, files
this his cross claim as provided for by statute.
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*ORDER OF COURT ENTERED
August 19, 1931

This day came the parties by their attorneys, and thereupon, came
a jury, to-wit: H. E. Armentrout, Daniel Stickley, J. A. Leap, T. J.
I-Iepner, W. K. Neff, ]. \Varcl Deputy, and Virgil Pence, being selected and sworn to well and truly try the issue joined, and having
heard a portion of the evidei1ce, were adjourned until tomorrow morning at nine-thirty o'clock.

ORDER OF COUI{T ENTERED
August 20, 1931
. 'This day came the parties hy their attorneys, and the jury impanelled and sworn for the trial of this case came pursuant to adjournment, and having heard a further portion of the evidence, were adjourned until tomorrow morning at nine-thirty o'clock.

11*

*ORDER OF COURT E.NTERED
. August 21, 1931

This day came again the parties by their attorneys, and the jury
impanelled and sworn for· the trial of this case came pursuant to adjournm.ent, and having completed the hearing of the evidence, the
jurors were sent to their room to consider their verdict, and after
some time they came again into Court and returned the following verdict: '''vVe, the jury, on the issue joined, find for the plaintiff and
assess the· damages at $5,000.00. W. K. Neff, foreman." Whereupon, the defendant, by his attorney, moved the Court to set aside the
verdict as contrary to the law and tl~e evidence, for a mis-direction of
the jury and giving certain instructions and refusing others and for
other reasons assigned during the progress of the trial, which motion:~
the Court o-rerruled, and to the action of the Court in overruling said
motion the defendant excepted; whereupon, it is considered by the·
Court that the plaintiff recover against the defendant the sum of Five
Thousand Dollars, the damages ascertained by the jury, with interest
from this date. until paid, and his costs by him in this behalf expended.

12*

*CERTIFICATE NO. 1

Containing all of the evidence adduced by both the Plaintiff and
Defendant as hereinafter denoted.

Robert Gaines
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IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY,
VIRGINIA
J.

~~I.

CAlVIPBELL, Administrator of lVIabelle Campbell, deceased

V.

ROBERT GAINES
August 19, 1931
Before J-Ionorable H. \V. Bertram, Judge, and a Jury
PRESENT:
John Paul, Esq., Attorney for Plaintiff; Charles Curry,
Esq., Attorney :for Defendant.
The plaintiff, to maintain the issue on his part, introduced the
following evidence after the jury was duly empaneled and sworn:

S. H. BRANHAM,
a witness of lawful age, called on behalf of the plaintiff, being first
duly sworn, testified· as follows:
Direct Examination

BY MR. PAUL:
You are Mr. S. H. Branham.?
Yes, sir.
Q vVhat is your age?
A Sixty-eight.
Q You were, for some years, a city mail carrier and, at present,
have heen retired?
A Yes, sir, last fall.
13*
*Q vVhere do you live?
A On the corner of South I-Iigh Street and Grace Street.
Q You are familiar with the scene of the accident that occurred
there on October 5th?
A Yes, sir.
Q
A

i-
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Q That is your house there that is immediately southeast of that
spot marked filling station?
A Yes, sir.
Q At the time it occurred, was that filling station there?
A No, sir.
Q What was there?
A .Nothing there but a piece of ground there-I had just started
to work on it.
Q Did the fence extend further to the north?
A No fence at all.
Q Like it is now?
A Yes, sir.
Q Tell the Judge and the jury what you know about the accident.
A I came home from church about twelve-thirty and was in the
house fixing to eat n1y dinner and n1y wife said to me, "What is that
noise--some one has run together," and we went to the door and
there they were laying out in the road together, the boys laying with
the motorcycle and the girl out to one side. I ran to get them
14*
up and Mr. Hinton came *and some other parties came. We
got the motorcycle off of the boys and got the girl up in a car
and took her to the hospital and the boys-we got an ambulance there
and got them in there and sent them to the hospital. I thought they
were both dead. The girl died on the road or at the hospital-she
died directly after she got to the hospital. That is all I know about it.
Gaines was on Grace Street with his car. I called to hitn to bring his
car and get these people and get them to the hospital and he said that
his car would r:ot go. I believe that is all that I know about it. I did
not see the accident. I got there after it happened. I was the first
one there.
Q You did not see the accident or anything immediately before
it happened ?
A No, sir. I did not see them come the.re and did not see the
motorcycle coming up and did not see the car.
Q Had you heard any of them before the crash?
A No, sir,] just heard the crash.
Q That is what made you go out there?
A That is, yes, sir.
Q Where was the Gaines car at that time?
A I guess it was about thirty yards up on Grace Street, V\T est
Grace Street, standing beside the curb. Thirty yards from where it
was hit.
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Q vVhich side of Grace Street?
A

Q
15*

North.
\tV as that car later moved, do VOU know?
A He moved it or some on~ moved it.
*Q Before it was taken to a garage?
A Some one moved it from that spot over on the other

side.
1\tloved it to the other side of Grace Street?
Yes, sir.
Q vVhere was it-the Gaines car-at the time when you ca.me
out there?
A I did not notice it then.
Q On this map here, will you illustrate to the jury about where
the car \vas?
A \Vhen I saw the car?
Q This is towards Dayton and this is towards town (illustrating
on map).
A The car was sitting right there when I called to him to come
get the people. (Indicating point on Grace Street tnarkecl "Car
tracks.")
Q ·up on \tV est Grace Street?
A On the north side.
Q About where is your house?
A lVI y house is right here (indicating).
Q This (indicating dotted lines on map) is the space occupied
hy the filling station?
A Yes, sir.
Q What were the positions of the two boys and the girl in the
road when you got out there?
A The two boys were laying about here (indicating blood
16*
spots Nos. 1 and 2 on map) with the motorcycle laying *on one
of them and the girl was out here (indicating blood spot No. 3
on ·the map) and when I got to the boys and asked some one help me
take the cycle off of him, one turned over on his arm and I turned the
other over so I could keep the blood from running in his mouth.
Q \Vhere were they lying with reference to the. width of the
road?
A Upper side.
Q Toward the west side?
A Yes, sir.
Q Did you Potice any skid marks?
A Yes, sir.
Q
A
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Q Where were they?
A They come on this way (indicating on the map) and then
turned over this way-over on the right-hand side.
Q What was the length of those marks?
A I don know.
Q Didn't you notice some skid tnarks right there were the
bodies were lying?
A Yes, sir.
Q Some length, were they not?
A Yes, sir.
Q How long did those bodies lie there?
A Not very long. lVIy wife called for an ambulance and I got
the boys up here and got them in a car and sent them on-I would say
half an hour, fifteen or twenty minutes-or something like that.
17*
*Q Did you talk to Gaines at all?
A 'No.
Q Were there any marks left on the ground where these boys'
bodies were?
A Blood marks at each place.
Q vv as there a blood mark where the boys were?
A Yes, sir.
Q Were you out there the next morning following this accident
when Mr. Kaylor and 1\tlr. George Conrad were out there making
pictures?
A Yes, sir, I think I was.
Q Did you or did you not point out the spots?
A Yes, sir.
.
Q Those spots were where you found the boys when you came
out there?
A Yes, sir.
Q Do you know Robert Gaines, the driver of the car?
A Yes, sir.
Q Did he pass there frequently?
A He had been. I have not seen him lately. He used to work
at a filling station.
Q He, at that time, ·was living at Dayton and passed there every
dav?
A Yes, sir.
Q Don't answer this question until the Court rules on it.
lR* I think I have authority for it. V\T as he *accustomed to drive
by there rapidly?
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MR. CURRY: I object.
NIR. P 1\UL: I think I have authorities for that.

THE COURT: Objection sustained.
MR. PAUL: Save the point.

BY MR. PAUL:
Q Do you recall who was there-who was the first person who
got out there?
A As well as I remember, lVIr. Hinton came there.
Q C. L. Hinton?
A Yes, sir.
Q It was he that took the girl to the hospital in his car?
A Yes, sir. I don't know whether he got out or whether he
drove out and Mr. Moore and her brother helped to put her in the car.
Q The parties that were on that other motorcycle came back?
A Yes, sir, they were back there when I came back-when I
went out of the house. She said that her sister was killed.
Q Did they turn around and she said that her sister was killed?
A Yes, sir.
Q Recall any other persons that came there ?
A They came so fast that I don't know who they all
were.
19*
*Q Do you recall the next morning when you identified
those spots, they marked them with lime to take photographs of?
A Some one did that, I don't know who it was.
Q They were marked with lime?
A Yes, sir.
Cross E.vamination

BY NIR. CURRY:

Q I-Iow far is your house from the corner-from the ~outheast
corner of Grace and High Streets? As much as a hundred yards.?
A Something like that. You sa·w it when you were out there.
Q Your house is the first one to the left-hand side going towards Dayton?
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A Yes, sir.
Q The lot there on the corner-on the southeast corner of
Grace and High Streets-your filling station that is there now was
not there-it was a cleared lot?
A Nothing there.
Q You could see about as well then or better than now?
A Yes, sir, you could see all right.
Q vVas there-there appears now to be a stop signal in the middle of Grace Street at the point of intersection with High Street. vVas
that there then?
20*
*A Yes, sir.
Q It is within the corporate limits of the City of Harrisonburg, is it not?
A Yes, sir.
Q That signal was put there by the town?
A Yes, sir.
Q There is quite a space there-1 mean there is considerable
width?
A In the road, yes, sir.
Q Do you know the width of the road?
A .No, sir.
Q The road as it enters this intersection-it widens out north
·
and south?
A 1~ es, sir.
Q \Vhen-you heard the collision and \Vent right out there?
A Yes, sir.
Q \Vhen you got out, you say that some one from the other
machine had come back there?
A The lady that was on the front machine.
Q \Vhat sort of a machine was she on?
A A motorcycle.
Q She and any one else?
A Her and her brother.
Q Did you see them stop?
A Just O\'Cr the bank there?
Q There is not much of a bank there?
21*
*A A little raise-not very tall.
Q How far from your house-a hundred feet?
A I don't think it is that far-not more than a hundred feet, if
that much.
Q That motorcycle had-it was going out High Street?
A Yes, sir.
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Q
A
Q

Do you know how many passengers were on it?
Two.
How many were on the motorcycle that collided with the

A

Three-! picked up three.

car?

Q Do you kno\v how they were sitting?
A

No.

Q 'I'here were two young men and a girl?
A

Yes, sir.

Q lVIere boys?
A
Q
A

Suppose they were twenty-fiYe.
Grown men?
Yes, sir, and all bloody.
Q This collision happened-it appears fron1 the map there that
was introduced in evidence here that it occurred a little to the west side
of the center of the road. Is that right?
A Yes, sir.
Q I understood you to say, however, that you observed
22*
that this car had started from back toward your house *from
the east side of the road-that is from there over to where it
was-where it happened?
A Yes, sir, 1 could see tracks-he put his brake on.
Q Didn't it look like from the skids that you saw that car was
on the right-hand side of the road and that it had turned and skidded·
across to where the collision happened?
A It had been on the opposite side-the east side. It looked like
it skidded over towards where they had collided.
Q Then it looked to you like the car of the defendant's had
been on the right-hand side of the road and had skidded across to
where the accident happened?·
l\IIR. PAUL: I object to that, if your Honor please.
THE COURT: Sustained.
which he draws his conclusions.

Fie can give facts from

BY MR. CURRY: I except upon the ground that it
is not a tnere opinion. It is testimony of the fact.
THE COURT: I-Ie can state what he saw, but the objection is sustained.
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BY 1\IIR. CURRY:

Q Isn't this a fact that you saw skid marks from the right-hand
side of High Street looking north over to \vhere the accident hap,
pened?
23*
A I saw marks of a car over there-across there *where
the car came across there.
Q Looked like the car skidded?
A Looked like that from their effect. I don't know whether
the car skidded or whether he put his brakes on.
Q \iVhat-I will ask you if you didn't see marks of a locked
wheel from the right-hand side of the road over to where the accident
happened?
·
A I saw marks of a car wheel.
Q Is it not a fact that the marks of those car wheels extended
_
hack to the right-hand side of the road?
A Didn't get clear on the right-hand side of the·road. He was
a little piece away from-five or ten feet-from my gate.
Q The road, however, is wide there?
A It was right close against the right-hand side.
Q It was on your side?
A Yes, sir.
Q In other words, those marks were from the east side from the
right-hand side looking north to the middle of the highway?
A Yes, sir, middle of the highway.
Q Then, in going north, that was his proper side of the road?
A Yes, sir.
Q Did you look at the car immediately after the accident?
A No, sir.
24*
*Q Did you see where the car was hit?
A I don't think I did.
Q You say when you got out there, you found the motorcycle
lying on the two boys-they were lying in the road?
A Yes, sir.
Q Which way was the motorcycle lying-south?
A The front part of it-it was lying north and south-I don't
know which was the head or which was the front of it-it was all
doubled up.
Q I hand you here a photograph. Does this photograph that I
hand you, which Captain Paul has just examined, does this picture
show a fair picture of the condition of the motorcycle after the accident when it was standing up?
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I think that is about the way it looked to me.

Q · Here is another one (handing witness another photograph).
A Vv e dragged it off on one side of the road.
Q Here is another view of it. Does this also present a fair
view of it from another angle? Both of them show-do they show
how the motorcycle appeared r:ight after the accident, in your judgment?
A Yes, sir.
Q Looking south on High Street, suppose that the photograph
that I hold here is the motorcycle standing up-after the accident,
these two boys were lying under the crumpled up motorcycle
25"r something like this photograph is lying. *Which way did this
motorcycle fall over on thetn? Toward the east or toward the
\vest, or how?
A It went to the east of them. I don't know which was the
front end of the thing.
Q You think it was on the east side of them?
A Yes, sir.
THE COURT:
east or west ?

Do you mean it fell toward the

A The boys fell off of the motorcycle and the motorcycle fell
on them toward the east after hitting the car. That is my idea.
13\~

iVIR. CURRY:

Q That road runs nearly southwest. According to your recollection, the motorcycle had fallen toward the east or toward the lefthand side of the road looking toward Dayton?
A 1 think so, if T can remember right.
Q The motorcycle was badly damaged?
A Looked like it was. I don't know much about one.
Q Are you familiar with motorcycles?
A No, sir.
Q There were some photographs taken out there by Mr. Staley.
Did yon or not when they were taken-did you point out the places?
A I don't think I did-some man was out there and Mr. Stayley
was out there and I think I was out at mv house.
*Q Do you remetnber locating the cars there for the
26*
photographer?
A I don't rememl~er.
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Q Look at the car here that is supposed to have been located
at the point where the accident happened. Look at them and see if
you recognize them ?
A I don't remember anything about them.
Q Do you remember these photographs-remember of locating
these cars for the photographer?
A I don't remember of doing that.
Q This is looking up Grace Street (indicating). Did you give
him the location?
A I don't remember anything about them. I n1ay have been
there. There were several parties out there from town.
Q Did you notice any skidding on High Street of the motorcycle?
A Didn't notice any.
Q Did you see any tracks over there at all?
A .No.
Q Did you look for any?
A No, sir.
Q You own the property, I believe, on the corner there?
A Yes, sir.
*Re-Direct E:ramination
BY MR. PAUL:

Q I understood you to say that you did not see the car when it
was struck and don't know where it was, but what you say is what you
could gather from the evidence on the ground?
A Yes, sir. I did not know anything had happened ·i1ntil ·I
heard the jar.
Q Mr. Curry has asked you a number of questions about the
motorcycle. I am not certain that I know what you meant and am
not entirely certain that I know what lVIr. Curry's question meant.
You don't mean to say that the motorcycle was over on the east side
of the road?
A It fell over on the west side and fell over against the men and
fell over on them. It \vas not over on the east side.
Q "Y ott mean that it flopped over that way?
A Yes, sir.
Q Flopped over towards the east side of the road?
A Yes, sir.
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BY lVIR. CURRY:

Q You-it did not flop over in the direction the car was going,
hut in the opposite direction?
A Yes, sir.
BY lVIR. PAUL:

Q You say the road is wide at that point?
28*

*A Yes, sir.
The pike part enters right in front of your house?
A Yes, sir.
Q The road widens very considerably from there?
1\ Yes, sir, on into High Street.
Q Of course, as that curve is made into Grace Street, it widens
very much more ?
A Yes, sir.
Q Y ott say that this (indicating dotted lines on east side of
1-Iigh Street on map) was a vacant lot?
A '{ es, sir.
Q · Could you not see about as ·well now as you could then?
A Yes, sir.
Q Do you know how far that rise is from the intersection?
A No, sir.
Q

Re-Cross Examination
BY lV1R. CURRY:

Q Do you know Grattan Edwards and his father?
A Yes, sir.
Q You saw them both there?
J\ 1 think they \vere there. hut l am not positive.
Q Don't you know that Grattan Edwards had driven this car
of Robert Gaines' up Grace Street from near the corner after the
accident?
29*
*A I don't know.
Q You said it was some little distance up in Grace
Street? .
A 1 stepped it and think it was about thirty yards.
Q I-Iad not Grattan Edwards driven it up to that point?
A I never saw him there.
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Q He was in the car when you came out?
A. No.
Q Who was in it?
A Gaines was standing hy the side of the car when I called· to
.him to take the people to the hospital.
Re-Re-Dircct Exami11atiou

BY l\tiR. PAUL:
Q When you got out there, Grattan Edwards was not there?
A .No.
Q \Vhen you got out there the Gaines car was up here against
the curb?
A That is where I saw it.
Q Some distance from High Street ?
A Something like thirty yards from where it had hit.
Q On the north side of Grace Street against the curb and
Grattan Edwards was not there?
A I did not see him.
*Re-Re-Cross Exmu£nczlion
BY MR. CURRY:

Q You don't undertake to say that he was not out there?
A

I say I didn't see him.

Q vVhen you got out there, the lady who was on the front
motorcycle had already come back to where these people were?
A Yes, sir, and started over to our house to get us to call for
help.
Q She had left her motorcycle and came back?
A I don't know. She fo~md out the conditions and came to
call for help.
Q From the point where the accident happened to where the
motorcycle stopped was several hundred feet?
A I don't know.
Q vVas it a hundred yards?
A I could not tell you.
Q Any way, she had come back and evidently had gotten to
where thev were and then had come over to vour house?
A She was coming to the house when "'r met her.
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Q It would be about a hundred feet from the point of the acci. dent to your gate?
A Something like that.
Q Didn't she tell you that her sister was dead?
A She said she was hurt badly or something like that and to call
for help.

*Rc-Rc-Rc-/Jircc:t

31*

Examination

DY lVIR. PAUL:

Q Mr. Curry asked you how far the first motorcycle had gone
ahead of the accident before it turned around. Do you know where it
turned around?
A No.
Q You don't know?
A No.
Q It had already turned around when you got out there?
A Yes, sir, and the girl was off of it.
NOTE:

Recess was taken from 12 :30 until·l :30.

At 1 :30 p. m., Court resumed, pursuant to recess.
PRESENT: Same parties as on forenoon.

3?*

MR. PAUL: These photographs are three photographs taken in different vie,vs of the scene of the accident
on the morning of October 6th, the day after the accident.
Photograph No. 1 is taken from a position where the camera
is south of the scene of .the accident in the road-in High
Street-looking up High Street toward town, the direction
in which the Gaines car was going. You will notice some
cars in the photograph, but they have no relation to the
accident. As far as I know, it is the car that took the photographers out there. It has nothing to do with it. The
\Vhite spots are spots that were *marked with lin1e and represent the location of the three bodies and where the motorcycle was when it was thrown off the boys. The oil spot or
gas spot was there. Photograph No. 2 was taken at the
same time, on the morning of October 6th, with the camera
located on the east side of the road looking towards the
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I-!igh School-east side of High Street-taken a little to
the north of lVI.r. Branhan's house. The spots represent the·
same things as in the first picture. Photograph No. 3 was
taken at the same time .. 'The camera is sitting in the center
of Grace Street just before it enters south High Street. The
camera is looking up the western part of Grace Street and
towards that big gun. The spots there represent the· blood
spots as stated heretofore and the oil spots. You will notice
white spots on the pavement-that is where it is claimed
that the Gaines car ran up on the pavement after the accident
-

A. R. l\1YERS,
another witness for the plaintiff, being first duly sworn, testified as
follows:

D£rect E:rmninatio1l
ny l\1R. PAUL:

Q

You are A. R. lVI yers?
Yes, sir.
Q \Vhat is your business or occupation?
A Surveyor.
Q I believe early in October of last year, in fact, on the 6th, you
made some measurements and as a result of them made a map of the
area around the intersection of Grace and 1-Iigh Streets in Harrisonburg?
33*
*A Yes, sir.
Q At my request, you have enlarged that map-made it
on a larger scale?
A

A

Yes, sir.

Q When were the measurements made?
A On October 6, 1930.
Q Who was present when the measurements were made?
A Mr. George Conrad was one-he was there-he was the one
that I was doing the work for and I think his son was there.
Q Do you remember who pointed out those various spots in the
road?
A 1\tlr. Branham was there-but you could see them also. Thev
were plain to be seen in the road.
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Q This is the map that you made up as a result of your measurements?
A Yes, sir.
Q It appears from what lVIr. Branham testified this morning
that there were three spots of blood where the girl and the two boys
had fallen after the ac~ident and a spot of oil or gas that leaked from
the motorcycle. You have designated them on the map as Blood
Spots Nos. 1, 2, and 3, and by "Oil Spot." Will you tell the jury
what measurements you made that clay showing as to the width of
the street-I-Iigh Street-at the point where Spot No. 1 is?
A From Spot .No. 1 to the east curb of High Street is twentyseven feet four inches.
34::=
*Q How far from the west curb?
A Entire width from curb to curb is forty-five feet.
Q \~Vhat is that distance, then?
A Seventeen feet six inches, I mean seventeen and six-tenths
feet.
Q Twenty-seven and four-tenths feet from one side and seventeen and six-tenths feet from the other?
A Yes, sir.
Q A little further along at Spot No. 2. Gi,·e the measurements at that point of the width of the street.
A East of Spot No. 2 to the curb is thirty and six-tenths feet
and the entire width from curb to curb is fifty feet and the oil spot
is ~wenty-seven feet from the east curb. It is about three feet from
Blood Spot No. 2.
Q I-Iow far are the first and second spots apart?
A Fifteen and five-tenths feet.
Q How far is No.2 from No.3.
A Eleven feet.
Q \Vhat is the difference as to location east or west 111 the
street as between Spots Nos. 2 and 3.
A No. 3 is six feet west of No. 2 and north. Right .square
across it would be six feet.
Q Spot No. 2 and the oil spot are close together?
A I think about three feet.
Q \iVhere they threw the motorcycle back off the boys?
35)::
*A Yes, sir.
Q How far from Spot No. 2, which is also the place of
the oil spot to that spot up on the north side of Grace Street where the
car ran up on the pavement?
A Fifty-eight feet.
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Q I-Iow far west into Grace Street was it-west of the west side
of 1-Iigh Street?
A Thirty-five feet.
Q How far did it run along the pavement?
A A distance of twelve and one-half feet.
Q 1-Io\v far south of Grace Street-! mean the south curb did
the motorcycle hit, according to your map?
A South of the south line of Grace Street, seventeen feet.
Q Did you notice any skid marks there?
A Yes, sir.
Q vVere you present when 1\tlr. Kaylor took the photographs?
A Yes, sir.
Q l-Ie marked the lines?
A Yes, sir.
Q And they were also marked-the skid marks?
A Yes, sir.
Q What was the extent of those marks and where \vere thev
located?
A I don't have them on the map, but it was just about Spot No.
1 as well as I remember.
36*
*Q Do your measurements show ho\v far the western
one of those tracks was from the west curb?
A The ';vest track was sixteen and two-tenths feet and the east
track was seventeen and two-tenths.
Q They were parallel.
A One showed at one time and one at another. Both tracks
\vere not at the same place.
Q What was the extent of those tracks. Could you trace them
hack any distance?
A The east track was eight feet long and the west five and onehalf feet.
Q Did you undertake to trace the course of the car hack to those
marks?
A I could not.
Q 'T'his location described here is within the corporate limits of
Harrisonburg?
·
A Yes, sir.
Cross E.ramiuation
BY :MR. CURRY:

Q This accident occurred on Sunday about one or two o'clock
\Vhen did you get out there?
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I think it was Monday morning.
Do you know what time it \Vas?
A 1.\!Iy impression is that it was about nine o'clock.
Q Who was with you?
A George N. Conrad.
37*
*Q You think it was about nine o'clock-I n1ean on the
following morning?
A Yes, sir, I think so.
Q That road is part of the State Highway?
A Yes, sir, No. 17.
Q And cars along there have the right of way?
A Yes, sir.
Q Grace Street is a side street?
A Yes, sir.
Q There is a stop sign there directing all cars to stop before
entering?
A Yes, sir, I don't know. They have a rubber sign there. I
think it has "Stop" on it.
Q \Vho was with you to point out these points?
A Sam Branham was there and shn\ved us.
Q He showed you as near as he could?
A Yes, sir.
Q There was nothing there-A These blood spots were plain.
Q Vvas there-there was nothing definite to show where the
collision was?
A No.
Q \Vas the point of collision-was that at the oil spot? J\ I could not tell you.
Q You could not tell positively where the collision was,
but was the col1ision supposed to have happened at *that oil
spot?
A I imagine it was right close.
Q That was the information you got the next n1orning?
A Yes, sir.
Q From what you could see of the skid marks, that indicated
that was the point?
A They were south of that.
Q And so far as you could see there, they we're about six feet
hack of that?
A Between fi ftcen and twenty feet.
Q \Vhere the,· started?
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A Yes, sir.
Q That, however, was a nutch traveled highway and a great
many cars passed over it?
A Yes, sir, but they were very plain.
Q Nir. Branham, who pointed them out, said they ran over
here-over to the right-hand side of the road-the right of the
center.
A Yes, sir, they were a little to the west of the center of the
road.
Q Looking north, he said they were to the right of the centerthat is after the accident-that would be on the east of the center of
the road?
A The skid marks looking north, the way I have it here, were
just about-between sixteen and seventeen feet from the west
curb-east track seventeen and two-tenths feet and *the west
39*
track sixteen and two-tenths feet.
Q That was the end of it. Did the skid marks slant toward
the other side of the street?
A I don't remember, but it ·was my impression that it skidded
west.
Q We are getting mixed up. The car that Gaines was running
was supposed to be on the east side of Fiigh Street. He was coming
towards Harrisonburg.
A Yes, sir.
Q lVIr. Branham said the skid marks ran from Gaines' side of
the street to the point of the accident, west.
A Yes, sir.
Q That is right?
A Yes, sir.
Q The motorcycle was going south?
A Yes, sir.
Q And the Gaines car was going north.
A Yes, sir.
Q The Blood Spot No. 3, I presume, was at the spot where it
was supposed that the girl fell?
A I don't remember.
]VIR. PAUL:
where the girl fell.

As a matter of fact, that is the point
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BY lVIR. CURRY:

Q Blood Spots No. 1 were where the boys fell as was pointed
out to you ?
A I don't know.
40*
*Q The point of collision, as you understand it, was
there ahout the "Oil Spot"-that \Vas the way you understood it?
A Yes, sir.
Q The "Oil Spot" is just ahout in the middle of the street?
A Very close. It lacks ahout two feet of being in the middle of
the street. It is twenty-seven feet from the east curb and twenty-three
feet from the west curb. The street there is fifty feet wide.
Q No. 1 Blood Spot is, I suppose, approximately a little over
twenty feet from No. 3 Blood Spot?
·
A Yes, sir.
Q Blood Spot No. 1 is presumably-! will repeat that as you
have the map before you. Spot No. 1 is presumably where the boys
were lying with the motorcycle on them?
A I could not tell you.
Q That \vas so pointed out to you?
A I don't remember whether they pointed it out or not. If they
did, I have forgotten.
Q Blood Spot No. 3, however, is admitted as where the girl's
blood was. Remember about that?
A I remember the spot there, but as to which one it was, I
don't know.
Q The distance from No. 1 to No. 3 is a little over-about
t\venty-fi,·e feet?
A I would say about twenty-three feet.
41 •::
*Q The oil spot is near the middle of the street?
A Yes, sir.
Re-Direct Exam.iuatio1z

BY lVIR. PAUL:

Q Talking about these spots, as a matter of fact, there were
three distinct spots?
A Yes, sir.
Q Spot No. 1 is about fifteen and one-half feet south from
Spot .No. 2 and then Spot No. 3 is about eleven feet or something like
that from Spot No. 2? North?
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A

Yes, sir, northwest.

Q Spot No. 2 and the "Oil Spot" are. very close together?
Yes, sir.
Q You don't know who was lying at any one of the spots?
A No, sir.
Q I hand you Photograph No. 2 of the series and will ask you
if those long white n1arks to the left of that photograph represent skid
marks according to your recollection and you were present, I believe,
when they were tnarked?
A Yes, sir.
Q About those skid marks. Did you see any marks of that car
at any place which were well to the east of the center of the street?
A No, sir, I did not.
42*
*Q Do you know what the distance is from the intersection to that little rise just about where the pike widens into
the street going south?
A I never measured it. It was about eighty feet from where
this camera was to Blood Spot No. 1 that shows on the map.
Q Taking that first picture?
A v·es, sir.
Q Do you remember where it was with reference to the rise?
A I think it was very close to it.
Q It is just about where the pike widens and becomes the street?
A Yes, sir.
A

Re-Cross E:rmni11ation
BY MR. CURRY:
Q Your information with reference to these locations were
pointed out to you by Mr. Branhan?
A You could see those marks and he told us about where they
were.
Q Ile has stated here that those skid marks or car tracks after
the accident ran from the east side of the street to the west, that is indicative that the car was-when it started crossing the street, it was
east of the center of the road?
A It came from the east, west.
43*
*Q You don't know how n1ttch farther the marks
showed after the accident ?
A It may h~ve been plainer that day.
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Re-Re-Dircct Examination
BY 1\IIR. PAUL:

Q \Vhat do you mean by saying that it came from the east,
west...:_you mean the trend of the marks?
A Put the brakes on-as well as I remember, the car went
west. When he put the brakes on he sort of turned the car west and
those marks are in a northwesterly direction.
Q You don't mean to say that there was anything, so far as
you could see at that time, to indicate whether he had been on the east
or the west side?
A No, s1r.

( Wit_ness leaves the stand.)
MRS. THEL1VIA MILLER,
another witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
Direct E.·ramination
l3Y lVIR. PAUL:

You are Mrs. Thelma ~Iiller?
Yes, sir.
Q Last October, which was previous to your marriage, you were
l\~Iiss Thelma Campbell?
A Yes, sir.
44•:•
Q You are a sister to the girl that was killed *as a result
- of this accident?
A Yes, sir.
Q I believe you were present or near about the scene of the
accident?
A Yes, sir.
Q At the time, was your sister staying in Harrisonburg?
A Yes, sir, she entered the State Teachers' College.
Q What was the occasion of your being over here at that time?
A My brother and two first-cousins and I drove over for" the
day to he with her.
Q Your brother was Troy Campbell?
A Yes, sir.
Q
A
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Q Your first-cousins were the two Grant boys, Opal and Carl?
A "'fes, sir.
Q I believe you had gone to school here yourself and knew the
conununity and the people?
A Yes, sir.
Q Tell the jury here how you all happened to be where you
,-;ere at tl~e time of the accident and the situation in which you were
traveling.
A After we had been there a short while, we decided that we
would go out to Bridgewater to see some friends. :J\IIy brother and 1
got on the first machine because I ·was familiar \vith the road
45*
and knew where to go. As we went on, *from time to time,
we naturally looked back to see if they were following. I
cautioned my brother about the railroad crossing, and we drove very
slowly Ol'er it.
Q_ Y ott and your brother were on the first machine?
A Yes, sir.
Q Your brother, Troy Campbell, I understand, is now in Idaho?
A Yes, sir.
Q In fact, he lives out there?
A Yes, sir.
Q \'ott and your brother were on the first machine leading the
way?
A Yes, sir.
Q Because you knew the way?
A Yes, sir.
Q You went out South lVIain Street and turned into Grace
·Street?
A Yes, sir.
Q You were leading the \Vay?
A Yes, sir. We drove Yery slowly over the crossing and down
near the intersection, I looked to see if they were following and they
were. We stopped at the intersection on the right side of the stop
sign and then went to the right of the road and met this car driven by
Gaines, as we found out later. Just after we met it, I turned around
and looked back and I noticed the speed that the car was going and
perhaps that was what caused me to look back, and as I looked
back the crash *happet1ed. vVe turned around immediately
46*
and came back and telephoned for the ambulance.
Q Your brother was driving the motorcycle that you were
riding on?
A Yes, sir.
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Q How were the others mounted on the other n1otorcycle?
A Sister was in front and then the driver, Opal, and then Carl.
Q How many seats?
A Two.
Q One vf the boys on each of the seats and your sister in front?
A Right on the back end of the gas tank.
Q Was she sitting side-ways or astride?
A Astride, I think, but I am not positive about that. The best
I remember she was astride.
Q How tall was she?
A Just about my height, perhaps a fraction shorter.
Q How had you come to Harrisonburg that day?
A On the two motorcycles.
Q Who had you ridden with?
A Troy.
Q That is your brother?.
A Yes, sir.
Q \tVhat is his height?
47'::
*A A good bit taller than I am.
Q As tall as Opal ?
A No.
Q How had you ridden con1ing over to Harrisonburg?
A The majority of the way I had ridden in front of him on the
back end of the gas tank. He said that was more con1fortable and
just as convenient and did not interfere with the driving or the view.
Q You drove over from Bedford County?
·
A Yes, sir.

1\IIR. CURRY: I move that what she said that her
brother told her be stricken out.
THE COURT: That motion is granted.
brother said to her shall be stricken out.

vVhat her

BY MR. PAUL:
Q You turned into South High Street with Troy driving, stopped at the intersection there and turned into South High Street?
A Yes, sir.
Q I-Iow far had you gone before you passed this Gaines car?
A It was about-around fifty yards, I suppose, just a little past
the first house.
Q Drive fast?
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No, we were not.
Q How was the Gaines car driving when you passed it?
*A You mean the speed?
48*
Q Yes.
A Rather fast.
Q Do you drive a car?
A Yes, sir.
Q And you are able to judge something of the speed of a car?
A Yes, sir.
..
Q Could you give an estimate of the speed at which you think
he was going?
A I should say not under thirty-five to forty miles an hour.
Q Where was he with reference to his position on the road?
A Being on a motorcycle, it didn't take much room for us but
if we had been in a car, he had more than his share. He was over
past the middle of the road.
Q You say that you looked back to see whether the other members of your party were following you. That is what made you look
back?
A Yes, sir.
Q You had been doing that?
A Yes, sir.
Q At that time, I believe, you were on the rear of the motorcycle?
A Yes, sir.
Q What did you see when you looked back? Had it
49*
*occurred yet, or just before it occurred?
A It was just about the time of the accident. Thev
were right together in the crash.
Q What position, with reference to the width or the side of
the road did it occur?
A Over near the west curb-over on that side.
Q You turned around and went back?
A Yes, sir.
Q What happened?
A The first thing, I went to each one of the boys and the girl
and then ran back-before that, I went up to Gaines in his car. He
was standing there and asked him why he did not come and help us to
get them to the hospital and he did not say anything and then I
went to the telephone.
Q vVhere was the Gaines car at that time?
A It was around the west curb and on the other side of Grace
Street.
A
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Q Up into Grace Street to the \vest of I-ligh Street?
A

Yes, sir.

Q Here is a map of the situation out there, this being Grace
Street and this South 1-Iigh Street. You turned and went back.
That purports to be tbe position of the Gaines car after the accident
(indicating marks "Car Tracks" on Grace Street). Will you tell us
whether that is about right?
A Yes, sir.
Q After you looked at your sister and the boys, did you run
·Up to him?
SO*
*A Yes, sir, he was off on one side and I ran up and
said to him-told him to come on and help us get them to the
hospital. He just stood there and I ran back
Q You ran to a telephone. \Vhere did you go?
A The first house on this side.
Q Ask them to telephone some one?
A Yes, sir.
Q It has been testified that the Spots Nos. 1, 2, and 3, mark the
positions of the bodies of your sister and your two·cousins. Which
was lying at each spot?
A Sister here and Opal, the driver, at this spot and Carl back
here. No. 1 \vas Carl, No. 2 was Opal, the driver of the machine,
and No. 3 was sister.
Q After you had gotten them to telephone ·for help, you went
back out in the road?
A Yes, sir.
Q \'Vhat happened from that time on, as well as you can remember-remember of picking up your sister and starting with her?
A They started with her before I got back from the telephone.
Q You did not see them move off with her? Your brother
went with her?
A Yes, sir.
Q You stayed there then?
A Stayed there until the ambulance came for the two
51*
boys and put them in and we all went to the hospital in a *machine from the hospital-a doctor.
Q Your sister died as a result of the accident?
A Yes, sir.
Q The same day?
A Yes, sir, before she got to the hospital or just after she got
to the hospital.
·
Q I don't ·st~pposc you kne'v the people that gathered around.

Robert Gaines vs. J. J.vl. Campbell, Ad,miuistrator

70

A I met a man as I went on to the house there. I think he came
out of the first house and I went in on my way to telephone but he
was the first one there. No one was around the bodies when I left
except my brother.
Q Do you know any of the people that g.1.thered there?
A No, sir.
Q In coming out to South High Street, had you been driving
rapidly?
A Very slowly.
Q You say you cautioned your brother about the railroad cross-:
ing?
A Yes, sir.
Q The other machine maintained a regular speed behind you?
A Yes, sir.

52*

*Cross E.ramination

BY MR. CURRY:

Q

Where is your home?
Thaxton.
You were raised there?
Yes, sir.
That is in Bedford County?
Yes, sir.
Did your sister live there?
Yes, sir.
Q Both of the boys also?
A Yes, sir.
Q They are your cousins?
A Yes, sir.
Q You had gone to. school in Harrisonburg?
A Yes, sir.
Q Normal School?
A Yes, sir.
Q As a teacher or a student?
A Student.
Q How old are vou?
A Twenty-four.·
Q liow old was vour sister? ·
A Eighteen.
_,
Q Captain Paul has asked YOU whether vour br~ther was taller
than you are but he has not indicated how tall you are.
A
Q
A
Q
A
Q
A

•

Robert Gaines ·vs. J. Jl!I. Campbell, Administrator
53*

71

*A Five feet, two and one-half inches.
Q Yon are a very short woman ?
A Yes, sir.
Q \Nhat do you weigh?
A One hundred pounds.
Q Your sister was a good deal larger?
A No, sir. She was just about my height or a little sh0rter,
perhaps, and also about my weight.
Q What was the size of Opal Grant and Carl Grant and your
brother, Troy?
A They were large-tall.
Q You were going-the party of you were going to sec realtives?
A Friends-my husband now.
Q You were all going out on a pleasure trip?
A \iVe were going out there for dinner and to spend the day.
Q Your sister who was killed and yoltr brother and the two
Grants who were with you, were all on a joint pleasure party or
pleasure enterprise?
A Yes, sir; we were all going out there.
Q And for a common purpose to take dinner out there-is that
right?
A They did not know we were coming but we were not going
ior that reason. We were good friends.
Q Have you ever driven a motorcycle yourself?
A I have never run one.
*Q You have ridden on then1?
54*
A Yes, sir.
Q This motorcycle was an ordinary size?
A It was a large motorcycle.
Q \Vhere is it?
A 1VI y brother has it.
Q The one that was wrecked?
A It is at Thaxton.
Q In Bedford County?
A Yes, sir.
Q Is it not here in I-Iarrisonburg?
A No.
Q What year was it?
A I don't know. It was a I-Iarley-Da vidson machine.
Q You don't know the year model it was?
A No.
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Did it have one or two scats?
·rwo.
The driver's seat and then one behind that?
There is a seat behind the driver.
Q There is no seat in front of the driver?
A No.
Q Was there any speedometer on the motorcycle?
A Yes, sir.
Q The speedometer was right directly in front of the driver and
about, I would suppose, five inches in diameter and looks like an ordinary clock?
55*
*A Something like that, I reckon.
Q In front of the driver?
A Up near the steering wheel.
Q Then any one sitting in front of the driver and between
the handle bars would have to sit in front of the speedometer?
A No, they don't set in front of it.
Q Where do they sit?
A Right on the rear of the gas tank and the other things, they
are on up in the front of the n1otorcycle.
Q Where is the gas tank with reference to the handle barsbetween the driver and the handle bars?
A Yes, sir.
Q Is not the speedometer right on this gas tank and right next
to the driver?
A No. Not right in front of the driver because my brother
looked at the speedometer coming over when I was in front of him
without my having to move at all.
Q You were riding, that day, in front of your brother?
A No.
Q When the accident happened?
A No.
Q His cycle had a seat on the back of it?
A Yes, sir.
Q Is it not true that your sister-! have seen some game boys
riding on the handle bars. She was not?
56*
*A No, sir.
Q Sitting between the motorman and the handle bars.
A Yes, sir.
Q That was a very narrow space-very little space?
_
A Plenty of room.
Q Your gear shift was on the left hand side?
Q
A
Q
A
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Yes, sir.

A

Yes, sir.
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Q She, you think, w~s astride?
Q If she was, her leg would have been right over that shift?
A

No.

Q \Vhat is the space between the motorman and the handle
bars at the base? That is only a few inches-not more than a foot.
A More than that.
Q Fifteen to eighteen inches?
A I know I had plenty of room to sit in front of my brother
and there was more space in front of me.
Q The measurement that you are making with your hands is
about eighteen inches. You think you occupied a space next to your
brother on the motorcycle and there was as much space-eighteen
inches-between you and the handle bars?
·
A Yes, sir.
57*
*Q Don't you know that the space between where your
brother sat driving the car-l mean where the gas tank seat
is, that the whole space is not as much as the distance that you have
indicated by your hands-that is between the driver and the handle
bars?
A Very much more.
Q . You think very nutch more. How much more? \Vhat would
you think the whole space would be, measure it with your hands.
A I suppose there would be that much space (Indicating with
her hands a distance of about three feet) for her to sit or, at least,
t}:lat much.
Q There feet, would you think?
A Yes, sir.
Q The whole top of a motorcyle is not much more than three
feet, if that much-from the rear seat to the front of it-here is the
picture of it after the crash.
A Yes, sir, It is more than three feet.
Q You don't k-now how much?
A I don't know how much.
Q Had your sister ridden on a motorcycle before on the gas
tank?
A I don't know that she had been on the tank before but she
had been on a motorcycle before.
Q In the rear ?
A I don't know positively about that hut I know she had ridden
on one before.
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*Q Did you ever see her?
A Yes, sir.
Q vVhere?
A At my home with my cousin, Opal.
Q He was the one that was running the motorcycle that day?
A Yes, sir.
Q How many times did you ever see her ride it?
A Once, I believe, is all that I have seen her.
Q It is a difficult matter to ride a motorcycle-it takes ex·tence?
A No.
Q You think it is an easy matter. Don't you know it is a very
difficult matter to ride a motorcycle?
A No, it the driver knows how to handle his machine.
Q Any one who rides one must absolutely keep their bodies
swinging?
A Usually.
Q If they don't, it is dangerous?
A Perhaps on sharp curves, if they were driving real fast, it
would be-it might be.
Q Is not the movement of the-cannot that be regulated by the
movement of the body-even the direction of it-is that the way a
motorcycle is run by an experienced dri vcr?
A I cannot sav about that.
*Q You wouid understand very well that if the move59*
ment of the bodies of each one of the parties on a motorcycle
did not correspond or move together that there would be danger? That
is obvious, is it not?
A I am not positive about that.
Q Don't you know very well that some one riding between the
driver and the handle bars would interfere with the shifting and the
management and control of the motorcycle?
A No.
Q You don't know whether that is so or i1ot?
A I don't say that it would interfere.
Q You say that on the day of the accident, you warned them
of the railroad crossing?
A Yes, sir.
Q On Grace Street?
A Yes, sir.
Q You had lived in Harrisonburg and were fan1iliar with the
streets?
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A

To some extent.
Q Your sister had been here for some time?
A She had been here only a couple of weeks.
Q Grace Street is not very far from the school?
A Yes, sir.
Q You had frequently gone to visit relatives or friends at
Bridgewater?
A Yes, sir.
Q There are two railroad crossings between Main
60*
*Street and High Street?
A Yes, sir.
Q One crosses the Chesapeake 'vV estern and the other
the Baltimore & Ohio?
A There are two tracks there.
Q Two tracks there, one the Chesapeake 'vV estern and the other
belot:tgs to the Valley Railroad?
A Yes, sir.
Q They are only about thirty or forty feet apart?
A It does not seem to me that they were that far.
Q You had cautioned him about them and that they were dif-ficult?
A Yes, sir.
Q vVhen you got out to High Street, you had travel eel and knew
that it was a state highway or a thorough street?
A .Yes, sir.
Q State Road No. 17. I-Iow did you come back to the scene of
the accident, run your motorcycle back or walk back?
A Ran the machine back.
Q And how far were you away from the accident, two hundred
yards or more ?
A No, not that far.
Q One hundred yards, certainly?
A I hardly think it was that far.
Q Don't you know about the distance?
A Fifty or seventy-five yards.
61*
*Q You say that you met the Gaines car here fifty yards
beyond?
A Did you say where we turned and can1e back?
Q I am just coming to that. You met his car?
A Yes, sir.
Q You said, al::out fifty yards from Grace Street. I~ that right
or not?
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A Yes, sir.
Q . You arc just !:,'1tessing at it?
A Yes, sir.
Q You ran on?
A vVhen we met the car?
Q You kept going?
A Yes, sir.
Q And then your attention was called to the crash?
A I did not hear it. I looked back just as it happened.
Q \Vas it over?·
A I just saw that they were right together.
Q Did you see your sister thrown off?
A I could not distinguish anything as to who was thrown off.
Q You notified your brother?
A Yes, sir.
Q You had kept going up to the time you notified him?
62*
*A Yes, sir.
Q Then he turned and went back?
A Yes, sir.
Q On his motorcycle?
A Yes. sir.
Q When you got back there, you found your sister and the
Grant boys some distance apart ?
A Yes, sir, right much distance-not right together.
Q There is evidence here in the case that shows that the motorcvcle had fallen over to the left, that is, looking south, on the bodies
of the boys-that they were lying under the motorcyle?
A Both were not un<:ler it.
Q \Vas the motorcycle on both of them ?
A It was partially on Opal.
Q Was it partially on the other boy also?
A No.
Q You, however, were extremely excited. You are very nervous?
A No.
Q Were you not almost in hysterics when ~'fr. Branham came
out-he said you were screaming.
A I don't think I was.
Q You heard him testify this morning?
A I did yell to him that we wanted a doctor and an ambulance
but I was not screaming.
63*
*Q You don't agree with lVIr. Branham who testified
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here this n1orning that the motorcycle was lying on both of
the boys' bodies?
1\tiR. PAUL: vVe object to that.

THE COURT: Objection is sustained.
l\tiR. CURRY: We except upon the grounds that it is
competent to show that Branham has in this case pointed out
exactly, as near as he could, the location of the different
blood spots and where the accident occurred and where these
boys were after the accident and we submit that it is competent to show and call this to the attention of the witness
as to whether or not she agrees or disagrees with Braham.
BY lVIR. CURRY:

Q Any way, you claim that they were lying some little distance
apart-how far apart would you say?
A The places indicated on this map seem very nearly accurate.
Q Which was pointed out to you by-I want your independent
judgment on it. \Vhich one of the boys did you come to first?
A Carl.
Q He was not running the machine?
A No.
Q He was lying under the motorcycle?
A No.
Q Partly under it?
A No, he v.ras back a little distance from it.
*Q \i\That distance north or south?
A In the direction of Bridgev.rater.
Q He was lying some little distance south toward Bridgewater
or Dayton?
A Yes, sir.
Q From the machine?
A Yes, sir.
Q The machine was not on Carl at all?
A No.
Q How far was he away from the machine-give us some
idea. vVas it as far as from where you are to the jury, which is about
ten feet?
A I think it was a little further than that.
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Q That would be in the neighborhood of ten feet, not quitehe was lying south toward Bridgewater from this motorcycle?
A Yes, sir.
Q Was he lying straight out the street from the motorcycle or
at the side of the motorcycle.
A He was lying a little nearer to the west curb than the motorcycle.
Q As he went off of it, he was thrown a little to the left of
the motorcycle ?
A A little to the left.
Q You say he was about in the neighborhood of ten feet south
of the motorcycle and about west of it?
*A Toward the curb.
65*
Q Where was Opal-was he lying under it?
A Yes, sir, partially.
Q What part of his body was lying under it?
A I don't know that I can say for sure, but the upper part of
his legs and perhaps his arm. I am not positive about that.
Q And I would understand from this map that Blood Spot No.
1 is where Carl was lying?
A Yes, sir.
Q No. 2 is Opal and the machine?
A Yes, sir.
Q And out here at No. 3 is where your sister was lying?
A Yes, sir.
Q Where was your sister apparently injured?
A Head.
Q Was her neck broken?
A It was her head.
Q Was she bleeding?
A Yes, sir.
Q Where was she bleeding from when you got out there to
her?
A Her head.
Q Top of her head or forehead?
A Right down the forehead.
66*
*Q vVhere the hair begins?
A Just about where the hair begins and on down over
the forehead.
Q She was perfectly unconscious when you went to her?
A Yes, sir.
Q vVas she apparently injured in any other way?
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Not that I know of-that was all that it looked to me like.

Q As she was lying there, how was she lying there was she
lying across the street or along with the street, or do you remember.
A More along with the street.
Q 'vVas she lying parallel or look like she had been dumped on
her headA Lying parallel with the street.
Q I-Ier feet toward the south-toward this motorcycle?
A No, the other direction.
Q I[er feet were, then, toward I-Iarrisonburg?
·
A Yes, sir.
Q And her head toward Dayton or about parallel with the
street?
A Yes, sir.
Q How was the boy that you first came to, Carl, lying with reference to the street ?
A ~e was lying nearer in a position parallel *with Grace
67*
StreetQ Lying across the street?
A Not directly but more over that ·way.
Q Head toward the pavement?
A Vvest.
Q And the angle that he was lying in pointed ·rather toward
Dayton than in a straight line with the street?
A His head was lying-his feet pointing-! don't know the
position.
Q I understood you to say that this head was toward the west
pavement and that he was lying in a line about with the line of Grace
Street?
A Something in that direction.
Q This is south-that would be about parallel with Grace
Street-somewhat about the position of this pencil?
A Yes, sir.
Q And his feet were back toward the cast and his head toward
the west side?
A Yes, sir.
Q How was the next boy-was he in about the same position?
A Somewhat in the same position; his head was facing the
west curb.
Q Both were lying somewhat in tHe same position?
A Yes, sir, curled up like.
Q What part of his body was the machine on?
A Rear part; lower part.

..----
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*Re-Direct Exmnination

BY MR. PAUL:

Q Who were the owners· of these respective niotorcycles?
A My brother, Troy, owned the one that he was on and Opal
owned the other one.

BY MR. CURRY: .

Q
A

VV as Opal of age?
No, I don't guess he was. I thirik he was about twenty.
(Witness leaves stand.)·
OPAL GRANT,

another witness on behalf of the plaintiff, after being first duly sworn,
testified as follows:

Direct E:rmninatiou
BY MR. PAUL:

Q
A
Q
A

Q

Your name is Opal Grant?
Yes, sir.
Where do you live?
At Thaxton, Bedford County.
You are a first cousin of Troy Campbell and Mrs. Thelma

~1iller?

A
Q
A

Yes, sir.
And 1\tlabel Campbell, who '11.ras killed.
Yes, sir.
Q You were the driver of the motorcy~le that was involved
in the accident?
A Yes, sir.
69*
*Q Tell the jury how you happened to come over here
and the circumstances leading up to the accident as far as you
can recall until you were hurt.
A Troy Campbell anti Thelma and Carl and I had come over
here to see n1y .cousin here in school. She had been over here a little
while and w~ come over and stayed a while and then decided to go to
I3ridgewater.
.
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Q I will ask you, had you been over here before?
A
Q
A

Q
A

Q
A
Q
A
Q
A
Q
A

Q
A
Q
cycle?

70*
Q
A
Q

1-Iad been here before, but did not know much about the town.
Who was leading on this party?
Troy was leading on his motorcycle.
Who was with him?
Thelma, at that tin1e.
You were the owner of the second car?
Yes, sir.
You were driving?
'r'
•
1. es, str.
Who were with you?
My brother behind n1e and Mabel in front of me.
How was she seated?
On the back of the gas tank.
Sideways or astride?
Sideways.
Y ott went out to Grace Street and followed the other motor1-Iow far back of it?
·
A I don't know-fiifty y.ards, I guess.
*Q Follow them on out Grace Street?
A Yes, sir.
Remember crossing the railroad?
Yes, sir.
Traveling fast or slow?
Very slow over that dip-a bad place.
At the tracks?
Yes, sir.
\i\T ent on out to where Grace Street intersects with High

A
Q
A
Q
Street?
A Yes, sir.
Q I don't know how much you recall of this accident, but were
you very badly hurt-you were stunned?
A Yes, sir.
Q How long were you unconscious?
A Twelve days.
Q Before you came to?
A Yes, sir, did not know much for three weeks.
Q Do you remember going out Grace Street?
A Yes, sir.
Q Do you remember coming to the intersection and what
you did?
A I stopped there where it said "Stop."

•
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Positive of that?
Yes, sir.
Q Did you see any one coming on High Street?
A No, sir. I looked both \vays and saw no one.
71*
*Q \Vhat did you do?
A Started left on High Street.
Q Do you remember seeing the car coming?
A .No.
Q Don't remember seeing it .at all ?
A No, sir.
Q Don't remember hitting it?
A No, sir.
Q You don't remember where you were for some twelve or
fifteen days?
A No.
Q 1-Iow old are you?
.A Twenty.
Q vVhen were you twenty?
A In June.
Q Yon were nineteen and. in your twentieth year at the time of
the accident?
A Yes, sir.
Q \Vhen you went into High Street-South I-figh Street, you
started from a stop?
A Yes, sir.
Q vVith reference to the situation of lVfiss Mabel Campbell on
that machine-motorcycle-\vere you prevented in any way from a
dear view of I-Iigh Street?
A No.
Q J-Iow tall are you?
A Six feet two.
72*
*Q About \vhat was the height of this young lady?
A I \VOttlcl say fi,,e feet two-maybe not quite that nmch,
Q She was a small girl?
A Yes, sir.
Q Did it inferfere with the operation of the motorcycle, at all,
on your part ?
A No.
Q Had you, previous to that time, at any time, carried passengers that way?
A Yes, sir.
Q Frequently or not?
A
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MR. CURRY: I don't think that would be comp/etent.

THE COURT: Show \vhether he had clone it or not.
I don't think that is the question:
:rviR. PAUL: It does bear on the question of whether
or not he could operate the motorcycle under those conditions.

1\IR. CURRY : \V e except to that.
BY lVlR. PAUL:

Q Had you carried any one on the motorcycle that way before?
A

Yes, sir.

Q Frequently?
J\

I don't know the times.

Q :rviore than once?
A

Yes, sir.
Q Did it interfere with your view of the road *or your
operation of the machine?

A

8

No.

Q

Flow is the seat on which you were sitting-was it lower or
about the sari1e level?
A About the same level. The gas tank slopes back.
Q She was sitting astride?
A Sidewavs.

Cross Examination
BY l\tlR. CURRY:

Q

I-Iow much do you weigh ?
Around 175.
Q Over six feet tall?
A Six feet two.
Q What size man is your brother?
A About 160 and somewhere near the same height.
Q Is he younger or older than you?
A Older.
Q This machine belonged to you?
A Y cs, sir.
A
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\Vhat side of the machine was 1\·iiss Campbell sitting on?
Right side.
Q Sitting sideways on the right side?
A Yes, sir.
Q It is a very narrow place for one to sit sideways?
74*
*A No.
Q Is it not a difficult matter?
A No.
Q Anything to hold on to?
A The gas tank.
Q Hold to the handle bars?
A No, that would bother me.
Q \Vhat was there on the gas tank for her to hold on to? It is
round?
A Several places.
Q Did you have a speedometer on it?
A No, sir.
Q You. had no speedometer?
A No.
•
Q Was she facing you as she· sat on the right of the machine, or
toward the front?
A. 'I'oward the front.
Q You were going on a pleasure ride, I believe, up to see friends
of your sister at Bridgewater?
A lVIy cousin.
Q You had a cousin at Bridgewater?
A I was with my cousin.
Q You were going up on a joint pleasure ride to see some
friends of Mrs. Miller?
A Yes, sir.
Q You were all on a joint pleasure trip or enterprise?
A Yes. All together going to Bridgewater.
75*
. *Q You have stated that you slowed down going over
the railroad tracks and that you stopped out there at the stop
signal) don't you know that you did not stop there at all, but ran on to
the left of it?
A I stopped and went to the right of it.
Q You tell this jury that you never saw the car of the defendant at all?
A Before I started, I looked both ways and never saw anything.
Q Did not see anything?
Q
A
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.No.

Q How far \Vere you back from the stop signal when you
stopped and looked?
A 1 guess the front \vheel was somewhere in two or three feet
of it.
Q Iiave you been down there recently?
·
A Yes, sir.
Q Don't you know that from that stop signal that you could see
a car a couple of hundred yards south?
A No, sir.
Q You think that is true?
A Yes, sir.
Q Don't you know that that stop signal-you can see it coming
from Bridgewater as far as you can see the stop signal-as the ordinary person can see?
A You cannot see it from over the hill.
76*
*Q Don't you know that you coul~l see for a hundred or
two hundred yards if you were within two feet of that stop
"'1P."nal and on the right of it as you claim to have been?

A Nn

.

Q Yon were on the right of it?
/\

Yes, sir.

Q How far to the right of it, were you?
A

Something like four or fiye feet.

Q Out toward the middle of the street or between· that stop
signal and the curb?
A Yes, sir, on the right.
Q How far do you think you could see up there?
A To the top of the little hill.
Q 1-Iave you been out there? There is a yery slight elevation
that is not as high as this table-two feet high-that elevation there
is not more than two or three feet?
A You mean the little bump-I think it is higher than that.
Q How high?
A 1t is more than two or three feet.
q 1s it as high as this table?
.\ Yes, sir.
Q ls it any higher?
A Yes, sir.
Q How much higher?
A I don't know, exactly.
77>.':
*Q The table is about two and a half fe~t h: gh. Is it
three feet?
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A

I don't think--

Q Vvould you put it something like three feet?
A Yes, sir.
Q You could see an automobile over top of that little three-foot
rise-an automobile is higher than your head?
A There are bushes and vines and trees.
Q \Vas not the way where you have seen where the filling
station is now-was that all cleared out?
A Up to this end of the fence was.
Q Cleared out beside the fence?
A Yes.
Q You don't-you think you could not see a car if- it was one
hundred yards away?
A No.
Q Could you see it fifty yards?
A No.
Q You tell the jury that you did not see the car coming at all
and did not see it when it was about to hit you?
A No.
Q Why is it that you remember that you stopped there and yet
do not remember seeing the car at all?
A I don't know why, but I was unconscious for twelve
days.
78::~
*Q You ·were not unconscious until after you were hit
by the car and you tell the jury that you did not see the car?
A No.
Q Y ott had stopped right still?
A Yes, sir.
Q Of course, after you stopped, yon don't know what you did?
A Looked both ·ways up the street and down.
Q Before you started, you looked up and down the street, north
and south, and did not see any cars?
A No.
Q And started up and don't know anything more than after
you started up?
A No.
Q Did not sec any cars in any direction?
A No.
Q And the last you know is that you looked up before starting
and did not see anything and that is the last you know?
A Yes, sir.

...
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Re-Direct Examinatiou
IJY 1\IIH.. PAUL:

Q \Vhat \Vas the nature of your injuries?
A

Broke my arm and my jaw.
1\IIR. CURRY:
petent.

'

I don't know whether that 1s com-

*THE COURT: I don't think so. I don't know
that you can determine from the amount of injuries .
.NIR. PAUL: lVIy purpose is this: Our contention is
that this car was traveling at a high rate of speed and these
people were hit and this is indicative of the violence with
'vhich the impact occurred.
THE COURT: I suppose you can introduce it.
cannot see how you could deduce it from that.

1vlR. CURRY: \Ve except.
BY lVlR. PAUL:

Q \Vhat happened to you?
A

Arm broken, jaw broken, scar across my eye.

Q 1· ou said you were unconscious?
A

Yes, sir.
THE COURT: The injt1ries sustained by him have
nothing to do with this case, and the only point in it is to
show the question of speed.

Re-Cross E.raminatiou
BY J\11t CURH.Y:

Q
A

Q
A

You look like a pretty sound man now?
I don't feel like it.
I see no scars where you were injured.
See that one there across my jaw (indicating).
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Q There is no cut or deformity about your face?
80*

A Scar about an inch long there.
*Q How long have you been running a motorcycle?
A Twelve months, but I have been riding one since 1927.
(Witness leaves stand.)
CARL GRANT,

another witness called on behalf of the plaintiff being first duly sworn,
testified as follows:

Direct Examination
BY MH. PAUL:
Q Your name is Carl Grant?
A Yes, sir.
Q You are a brother of Opal's?
A Yes, sir.
Q Your home is also in Bedford County.
A Yes, sir.
Q You came over· here with your brother and with your two
cousins, Troy Campbell and T}:lelma Campbell last fall, to visit your
other cousin, !\1abel Campbell, one Sunday?
A Yes, sir.
Q Did you come from Bedford County that clay?
A Come from Thaxton.
Q Drove over here that morning?
A Yes, sir.
Q Brought two moto.rc:ycle with you?
A Yes, sir.
81*
*Q Had you ever been over here before?
A Passed through here once in a car?
Q Did not know anything al_Jout the town?
A No.
Q What happened on that trip? ·
A Vve \Vent on down there to Snyders where she was boarding
and we all decided to go to Bridgewater to see some friends and the
two, Thelma and Troy Campbell, got in front. Thelma was well
.acquainted with the road and they said they would lead and us three
got on the back.
Q How were you riding?
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A I was on the rear seat and Opal was driving, and :J\1abel gol
on in front, in front of tl1e gas tank, side-ways, and we went down
across the railroad.
Q On the street described as Grace Street and on across the
railroad?
A Yes, sir.
Q Remen1ber that?
A There is a dip there and we went slo-w. We went on to the
stop sign and stopped there.
Q Remember stopping there?
A Yes, sir.
Q 'Vhat happened?
A I looked both ways and I suppose my brother did also. I did
not see anything and he started out and just as we got across the street
the car shot over the hill and when the the car got about thirty
82*
yards of us he looked like he cut *short and I thought there was
going to be an accident, hut I don't remember the crash.
Q After you started out into the street, you saw the car
coming?
A Yes, sir, we were not in the center of the street, but I thought
\Ve had time to be safe and after the car went to sliding its wheels, I
rettlized that there was going to be an accident.
Q Do you recall enough of it to be able to tell anything about
the speed of the car?
A I would judge that he was making forty.
Q You saw him and you got the impression that he was coming fast?
A I knew he was coming fast.
Q 'Vere you moving fast?
A l\1aybe fifteen.
Q Started from a stop?
A Yes, sir.
Q vVere there any other cars there around the intersection at
that time?
A I did not see any.
Q This map here, this represents Grace Street. You came over
here and stopped and started from a stop and you saw the car traveling rapidl)r. See any other cars anywhere? *
-

A .No.

Q It was all clear?
83*

A Yes, sir.
*Q You don't remember the actual crash?
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No, I did not know that I was hurt.

Q Do you know where you were fot'tnd after the wreck?
A

Q
A
bered?

No.
V\'hen did you regain consciousness?
Monday about twelve o'clock, was the first that I remem-

Q \i\'here were you then?
A

Flospital. They were starting back to Bedford with lVIahel
I heard them talking about it and some of them came
back in and I asked about her and they said she was all right, and I
said, "No, she was killed and they are starting back with her."
Q Do you drive a motorcycle?
A Yes, sir.
Q Is there anything to interfere with the driving-had you
. ever driven the one that you were on that day?
A Many a time.
Q Had you ever carried any one in front of you as she was
riding?
A Yes, sir.
Q Is there anything in the position in ·which she was sitting
that makes it difficult for the driver in handling the motorcycle?
84*
A If he had a great big somebody on there who *was a
lot taller than he was, it might, but any one that was little, you
could see pretty plain.
Q Did it interfere with the operation of this machine?
A No.
Q In traveling out Grace Street after crossing the railroad, you
say you slowed down. The short distance between the railroad out to
High Street, did you travel fast?
·A Twenty-five or thirty. ·
Q Think-until you came to the stop sign?
A Yes, sir.
to bury her.

Cross Examination

BY MR. CURRY:

Q Are you older or younger than Opal?
A

Ofder.

Q How old are you?
A
Q
A

Twenty-two.
You were of age when this suit was brought?
Yes, sir.
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Q You are only twenty-two?
A

\Vill be twenty-three in October.

Q You get old much faster in Bedford than oyer here?
A

I have gotten a lot older since that wreck.

Q On that day you were all going out on a pleasure trip to see
some of your relatives or some of your friends?
*A Yes; we came to see my cousin and they were going
85*
out there and we were going along. I knew Harold Miller.
Q You were going on a joint pleasure enterprise?
A Yes, sir.
Q You said that when you got down to High Street you
stopped. Don't you know that you didn't stop at all?
A I don't know that.
Q Don't you know that it is a fact that you ran on as hard as
you could go?
A No, sir.
Q \Vhen you got there, you stopped?
A We stopped a little bit, long enough to look
Q I-I ow long?
A Thirty seconds, 1 guess.
Q On a motorcycle you can nm mile in a half minute?
A You can't, but you can make eighty if you want to risk it.
Q You stopped and looked to the right and to the left, north
and south, along the str~-~et and did not see any car?
i\ No.
Q How near to the stop signal were you when you stopped?
A Foot and a half to hvo feet.
Q And started across the road ?
A Yes, sir.
*Q How far toward I-Iarrisonhurg is the stop sign?
A Out toward the middle of the road. Near the center
of the road.
Q Near the center of the road and about a foot and a half from
the stop signal in a straight line?
A Yes.
Q Y ott looked up and down the street?
A Yes, sir.
Q Don't you know from that point that you could sec up towards Bridgewater along that street for several hundred yards?
A I cannot.
Q How far?
A I could see up to the top of that little hill on the far side.

a
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It is only a small rise in the road?
I don't know how big it is.
Q Not more than three feet?
A I don't know-something like that.
Q That is about two hundred feet from the crossing or more?
A I guess it is something like that.
Q After that, did you see a car coming?
A After which?
Q After you started?
A I saw this car.
Q \iVhen did you see it?
87*
*A About the time we started across the street.
Q How far out in the street?
A Jnst had started across.
Q Where was it?
A Just come over that little rise.
Q That would be about two hundred feet away?
A It don't take a car long to run that.
Q You had started from a stop and had gone only a few feetabout half way across the road?
A Yes, sir.
·
Q \\'hen you sa\\i the car?
A Something like that.
Q You had stopped at that sign-about two and a half feet easl
of the stop sign and in a straight line and had not gone half-way
;t.cross the street when you saw this car coming about that elevation in
the road? Is that right?
A Yes, sir, about the time we started.
Q Yon were going very extremely slow?
A Creeping along about fifteen miles per hour.
Q If you had only gotten about half way across the road, you
could not have gotten up speed to fifteen tniles an hour in that space?
A Yes, sir.
Q That would not hm·e been more than twenty feet? Yon cannot get up speed to fifteen miles an hour in twenty feet? You said
you had gone half way across the street?
A No.
88*
*Q You saw that car coming?
A Yes, sir.
Q Remember anything after that?
A I remember seeing the car when it whirled on our side, hut I
can't remember the crash.

Q
A
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Q Don't remember how it occurred at all?
A .No, sir.
Q You don't know as a tnatter of fact that your car ran into
the side of this other car?
A If we had not stopped, I don't see how we could have kept
from it.
Q Don't you know that your motor car ran into the side of
his car?
A No. ·
Q You have no recollection of that?
A No.

Re-Direct Er1:amination
BY :MR. PAUL:

Q vVhat did you say with reference to his being almost across
the street-A I knew he was on that side and that there was going to be
an accident.
Q Over to the west side of the road?
A- Yes, sir.
Q You saw him coming on the west side of the road?
A Yes, sir.
*Re-Cross E.t·amiuation

89*

BY :MR. CURRY:
vV ere the brakes all right on your machine?
Yes, sir.
Q vVas it comparatively a new machine and in good order?
A It was not a new machine, but it was in fine shape.
Q You could have stopped that machine almost in the length of
it in going fifteen miles per hour?
A Something like that.
Q How long is it, from tip to tip, five feet?
A I would think it is a little more than that.
Q And going fifteen miles per hour, you say, you could have
stopped-A If I would have to guess at it, I would say it was six and
one-half or seven feet.
Q vVhat was the make of it?
Q
A
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A Harley-Davidson, 1928 model.
Q The models have not been chai1gecl as far as the size is
concerned?
A I don't know about the length. The 1929 model is a lower
machine-! think the 1930 is about the same.
Q All something like the same?
A Yes, sir.
Q And going fifteen miles per hour, you think you could have
stopped in the length of it?
90*
*A Yes, sir.
( vVitness leaves stand.)

J.

R. L. LOGAN,

another witness on behalf of the plaintiff, being first duly sworn, testified as fallows :
Direct Examiuation
MR. PAUL:

Q Your name is J. 1{. L. Logan ?
A

Yes, sir.

Q You are a Police Sergeant in the City of Harrisonburg?
Yes, sir.
·
How long have you been on the force?
Twenty-one years.
Q Did you make any examination of the locality or situation
around this accident which happened at the intersection of Grace and
High Streets last October?
A I was called out there and went out there?
Q \Vhen was it?
A. Sunday about one-thirty. I had been to dinner and came
back and saw them getting on their motorcycle there at Snyder's on
Liberty Street. I went down to where the wreck happened and the
1acly was taken away.
Q She had been taken away before you got there?
A Yes, sir. Two young men were there laying in the road
waiting on an ambulance and it came in a few minutes
91 *
*and loaded them in and went off. I looked the situation over
and talked the matter over and looked over it and made some
measurements there, but v.rhat became of them, I don't know. This is
one of the few things that get av·.ray from me.
A
Q
A
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Q Was the Gaines car there at that time?
A

Gaines car was sitting up towards the High School.
Q Up Grace Street?
A Yes, sir.
Q Remember which side it was on?
A I think it was on the south side.
Q Was Gaines there at that time?
A Yes sir
Q You' say. the boys were still there? Where were they?
A They were in the road a little to the-toward Bridgewater.
I don't know whether they had been moved. They had something
under their heads-some one had gotten there and raised their heads
and I think she put a pillow or something under their heads-I don't
know what it was-I think they had been n1oved. I am sure they had
been moved because they had things under their heads.
Q You don't know that the position of the bodies in the road
were the same?
A I don't know about that. I "\yas too late in getting there.
Q Did you notice the spots there?
92*
*A Yes, sir, there was blood all over.
Q You say that when you got there they were lying to
the \vest of the center of the road?
A Yes, sir.
Q That is within the corporate limits of the City of I-Iarrisonburg?
A Yes, sir.
Q Did you see any track n1arks or skid marks?
A I think there were some marks, but I could not tell you where
they ·were.
Q It was not a long n1ark?
A I don't suppose it was. It might have been ten or twelve feet.
Q Can you tell where it was with reference to where they were
lying?
A I think it \vas over to the east of where they were.
Q You think it was to the east of ·where they were?
A Yes, sir.
Q Can you tell whether it was west or east of the center of
the road?
A I would judge that it was near about the center of the road.
There was so much excitement there. I thought they were going to
die before the ambulance finally got out there.

'
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Q You say you made some n1easuren1ents?
A

But I have gotten rid of them some way.
93*
*Q Were you there up until the time that the ambulance
came?
A Yes, sir.
Q You saw then1 taken to the hospital?
A Yes, sir.
#

Cross Examination

BY 1\tiR. CURRY:

Q I understood you to say that you could see some marks that
extended from the apparent point of collision back or across the
middle of the street.
A I dontt think I said-I think there was one there ten or
fifteen feet long.
Q You think it extended from the side .of the street looking
east?
A It 1vvas near about the center of the road.
Q Why were you called out there, for what purpose?
A V'l e are always called out in case of a wreck or a collision of
any kind. At the time I looked the thing over and stepped it off, but it
has been long ago.
Q
You made some measurements?
A That was over a year ago.
Q You did not keep any of those measurements?
A I did for a while and then they got lost or misplaced?
Q Did it look, from those skid marks, that the car had come
across £rom the east toward the west?
94*
*A The marks that I saw were straight in the road; I
would say from here to the end of the table.
Q I understood you to say that it ran fron1 east to west.
A Right straight, north and south.
Q Did you look at the defendant's car?
A Yes, sir.
Q Was it run into on the side?
A On the right front fender, between the fender and the wheel.
I think the wind shield was broken and the young man was cut about
his eye.
Q Is that the place that was struck ?
A Yes, sir.
Q That is where it was struck?
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Yes, sir.
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Is that the car?

Q That is a photograph of the car. It was hit right on the rear
part of the front wheel?
A Between the front wheel and the fender.
Q And one fender was bent up?.
A Yes, sir.
Q Didn't it show there-was it not apparent from the car that
this young lady's head had struck the top of the car?
A I can't say about that.
Q Y ott don't remember about that?
A No, sir.
95*
*Q It was not a head-on collision, hut the motorcycle ran
into the side of the car?
A This car, the way it struck it, this car had to be bearing to the
left and from the location, it could not have hit any other way because they hit before they got to the intersection.
Q It was not a head-on collision?
A No, it had to be at a little angle.
Q It looks from that photograph there that the car ran almost
straight~it looks like the motorcycle ran against the car at right
angles-look at the photograph there.
A It could not hit it straight-the car had to be at a little angle.
Q The motorcycle-did you see the motorcycle? If you will
look at this photograph, you will see the car there-does it not indicate that it had been struck ar right angles?
·
A Struck like this (indicating).
Q Y ott understand this, this car was running or was going
down the street ?
A North.
Q And the other machine ran against it?
A Yes, sir.
Q Could it then have struck it that way as they were going in
different directions?
A Had to hit it at an angle.
96*
t.:Q· ~f he hit it at an angle-what I mean to say is it
would have been in the direction that the car was going?
A He was meeting it.
Q But it was passing it and would naturally cut back that way.
A Yes, sir, he met the car-he was coming into the street.
Q You will see also that the rear fender is bent up pretty badly?
A Yes, sir.
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Q vVhat I want to call your attention to is this-1 don't mean
to say that it was running against it in the front-A Did not hit on the crossing, hit back of this crossing, I mean
from the intersection of the streets back up this way.
Q That would be necessarily so as both cars were running?
A Yes, sir.
Q Do you ride a motorcycle?
A No.
Q Are you familiar with them?
A Yes, sir.
Q You saw the motorcycle?
A Yes, sir.
Q \Vas it wrecked up pretty badly?
A Yes, sir.
*Q Do the photographs show its condition?
A Very badly bent up and in a bad shape.
Q Running into the side of the car as it appears to have done
here, the motorcycle would have to be a mighty strong machine?
A I would think so.
Q It must have been so--must have been that it was necessarily
going at a high rate of speed?
MR. PAUL: Object to that.

TI-lE COURT: Sustained.
l\1R. CURRY: \Ve except.

Re-Direct Exmnination

DY MR. PAUL:

Q These photographs indicate not only the hitting of the front
fender, but also damage to the rear?
.
A There is the car in the picture where they came out here-it
did not come out and hit it plumb-when this motorcycle came out it
had to run around this way because it did not hit in the intersection of
the street. This tnotorcycle had to nm around the curve.
Q -You did not see it?
A No, sir.
Q That is just an opinion?
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MR. CURRY:
opinion.
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I object to that because it ts an

THE COURT: The thing about it, it seems to me,
that both of you treat the point of collision at a particular
place. If *they hit there, the objection is overruled.
NIR. CURRY:
be-

I think £he photograph shows· it to

THE COURT: That is a question of argument. You
may state your objection.
lVIR. CURRY: My objection ts to his gtvmg his
opinion as to how the cars met:
MR. PAUL: In answer to that I want to say that
you wanted to get him to say that it had hit squarely and
answer to that the appearances showed that it could not
have done so because it hit the right fender of the car.
THE COURT: Now as to asking the opiniol) of the
witness-! must confess that the Court of Appeals will
probably come to this conclusion that you don't have to.
have expert witnesses but that things that are generally
known to a witness, the witness can give his opinion. I
have a notion to start it and let the Court of Appeals determine that question that things that people generally
know, eye-witnesses that see, that they have the right to
give their opinion.
MR. CURRY: The Court and my friend on the other
side misunderstand my objection. I am not objecting to
the photograph or what it shows. l-Ie is undertaking to
show just how the cars were running. That he cannot do.
THE COURT:
see it.

He cannot do that, as he did not

THE vVIT.NESS:
you what I mean.
99*

I would like to make it plain to

*TI-lE COURT: The Court cat1not permit you to
do that. You can develop that on questions and answers.
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BY 1\IIR. PAUL:
Q Was there anything to indicate the course that the motorcycle had taken?
A It happened back far enough that the motorcycle had to be
at an angle when it hit the car.

BY THE COURT:

Q Where did the accident occur? Did it occur, according to the
photographs, either north or south of the center intersection line?
A South.
Q How far?
A A short distance, that is why I say where it had happenedthat is where they showed n1e.
Q Is that the place where the motorcycle was?
A Outside of the road and the men were laying.
Q They had moved it out in the road?
A Yes, sir.
Q Did you see any oil spots?
A Yes, sir, and blood all around-that is where they said it was.
Q That is the point that you say is a short distance south of the
·intersection?
A Yes, sir.
RY l\I£R. PAUL:

Q Was there any evidence as to where the car was
*traveling?
A No, nothing but the marks-them skid marks.
Q You think that was about the center of the road?
A I don't know, but I would think so.
Q Then, according to your statement, they were not at an
angle?
A No, straight up the road.
100*

( \Vitness leaves stand.)
C. R. FA\VLEY,

another witness called on behalf of the plaintiff, being first duly sworn,
testifies as follows:
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Direct Examination

BY lVIR. PAUL:
Your name is C. R. Fawley?
Yes, sir.
Q Yott are the Sheriff of Rockingham County?
A Yes, sir.
Q . And have been for almost four years?
A Yes, sir.
Q Did you make any investigation or inspection of the premises
on whi.ch the accident occurred on October 5th, at the intersection of
Grace and South High Streets in the City of Harrisonburg?
A Yes, sir.
Q When was it?
101 *
*A On Sunday evening, the day of the accident, and 1
went back on the next morning-l\IIonday morning.
Q You went out there Sunday evening?
A Yes, sir.
Q About what time?
A. I don't recall-five or six o~clock. I happened to be out of
town when it happened, but I went out in that direction.
Q vVho was with you, if you recall?
A I don't believe I can tell you.
Q Did you make any measurements out there at that titne?
A .,{es, sir.
Q When you were out there, had this Gaines car been moved?
A Yes, sir.
· Q \V ere there any evidences as to the course it had taken
after the accident and, if so, just tell what they were.
A There were deep skinned places in the highway where it was
pointed out to me. The car had been moved-there was an oil spot
and there ·was a well defined skid mark and went from here ( indicating) somewhere near that point-something in that direction, went
up to the sidewalk and went out to this point (indicating "Car
Tracks" on Grace Street shown on map). My recollection is that 1
measured it as one hundt~ed and fifty-six feet from the start of
102* the skid mark to where it ended. *I" made the measurement.
but don't have them with me 110\IV. I made the measurement
from that point here.
Q Do you recall where they were?
A Not exactly-in the neighborhood of these figures.
Q
A
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Q All of those marks were well to the west of the center of
the road?
A Yes, sir.
Q Where did those marks start?
A Started somewhere about these blood spots. I could not tell
exactly. If I can find my figures, I can tell you, but I cannot tell you
now on this map-I would say in this neighborhood.
TI-IE COURT: You mean near Spots 1 and 2?

A

Yes, sir.

DY IviR. PAUL:

Q Did you see any evidence of where the car marks extended
back to?
A My recollection is that there were some marks there.
Q Extend any distance?
A

No.

Q

And comparatively close to the blood spots?
A Yes, sir.
Q Marks on the sidewalk on Grace Street-were the marks
plain on the sidewalk?
A Yes, sir.
103*
*Q Where the car had run up there?
A Yes, sir.
Q Have you ever had occasion to observe how far south on
South High Street you can see from that stop signal at Grace Street?

A

No.

.

Q What I mean is, if you stop at this stop signal, how f.ar south
is the road visible?
A I could not tell you.
Q Have you ever looked to see how far toward South High
Street-how far away you can see that point?
A There are some obstructions there. The way-the view is
cut off.
Q There is a noticeable rise beyond or in front of lVIr. Branham's?
A Yes, sir, I think it is a little south of J\1r. Branham's.
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Cross Examination
BY l\1R. CUH.RY:

Q Is the rise a very considerable one?
A I would judge it, 1 guess, about three feet.
Q Vv e walked out the street this morning, I suppose a hundred
yards or more?
A Did not follow it out that far.
Q Can't you see in coming north on I-Iigh Street-can't
104::: you see that sign in the road ahnost as far as you can *see itit is small.
A I could not answer your question- I don't know.
Q You were out there at the sign this morning. Is it not true
when you are standing at the sign and at the right of it that you can
see a long ways south along that High Street?
A I don't know whether you could see or not. I can't answer
that question.
Q Do you remember anything about the skid marks that appeared south and east from the blood spots?
A My recollection is that there was just one-probably eight or
ten or twelve feet long.
Q That came across toward the east?
A I think they were rather parallel to the highway.
Q You are not positive about that?
A

No.

Q Did you go there afterwards?
A

Everything had been removed then.
l\1r. Branham's?
Yes, sir.

Q You were next to
A

(\i\'itness lea,·es stand.)
*C. 0. HINTON,

105*

another witness called on behalf of the plaintiff, being first duly sworn,
testified as follows:

Direct Examination
BY lVTR. PAUL:

Q Yoitr name is C. 0. Hinton?
A

Yes, sir.
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Q Where do you live?
A

Harrisonburg.

Q How long have you lived in I-Iarrisonburg?
A Thirty years.
Q Do you recall this accident that happened last October, October 5th, in the southwest part of the city at the intersection of Grace
and South High Streets?
A Yes, sir.
Q Where were you at the time?
A Up at Mr. Holmes lVIoore's. \Ve were just looking at a
truck back up there.
Q About how far is lVIr. 1\IIoore's house-1\llr. Moore lives on ·
South High Street?
A Yes, sir.
Q About how far?·
A A hundred twenty or a hundred fifty yards.
Q On the west side of South High Street?
A Yes, sir.
Q You say you were sitting outside talking to 1\!Ir. Moore?
A. Yes, sir.
106*
*Q What attracted your attention to this accident down
there?
A The first thing I saw, I saw something white fly through
space and I heard the crash and then I noticed something laying in
the road and I said--

MR. CURRY: Don't tell what you said.
A (Continuing)--! saw there was a wreck and started to
my car.
Q I will ask you this. \Vere you facing·in that direction as you
were talking to Mr. Moore?
A Yes, sir.
Q You say you saw something white fly and heard the· crash?
A Yes, sir.
Q Then what happened?
A I went on do\\ n to my car and got in my car and started
down.
Q '"'here was your car?
A Right in front of 1\tir. 1\tloore's house. I saw this motorcycle
come out when the other one was laying in the road and turned about
half way from where my car was to the accident-there were two
people.
1
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Q You say vou saw what has been described here as the first
motorcycle ?
A Yes.
Q Did it have one or two people on it?
A Two.
107*
*Q All right-A I thought it had hit something and went down there
to see and I- got close, about 1\IIr. Branham's, across the road and Troy
got off the motorcycle and she went in the house. I thought at first it
was a hoy-thought it was a boy-he threw up his hand and stopped
and said to take this girl to the hospital, quick, and I pulled on and
the motorcycle was lying over with one boy under it and the other
close to it and I eased on up and lVIr. Moore got out of my car and he
and the boy got the girl and pulled her into the car and I went with
her to the hospital.
Q You took her to the hospital?
A Yes, sir.
Q \iVho went with you?
A Troy.
Q He was the one who was in the lead driving the front motorcycle?
A Yes, sir.
Q Do you know whether or not this young girl was living?
A I know she was when she was at the hospital-she was
breathing.
Q Do I understand you to say that you saw this first motorcycle turn around?
A Yes, sir.
Q Flow far south had they come on South 1-Iigh Street before
they turned?
108*
*A Must have come about sixty or seventy-five yards
from the point of the accident-they turned near a hedgeQ They were turning?
A Yes, sir.
Q \iVhen you got down there they had stopped and gotten off of
the motorcycle?
A Mr. Branham came out and he got off of this motorcycle before I got there.
Q Did you help him lift the motorcycle off of the man?
A I did not get out of the car. I saw one boy lying there with
his feet pointng towards Bridgewater-! mean toward the monument-and I saw the motorcycle was on him but I knew that there was
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no room to take any more of them and I went on with her-1 had a
coupe.
Q You spoke of one of the boys lying there with the motorcar
on him. It has been testified here that that was Opal Grant, the
driver. \Vhcre were the others lying with reference to him?
A The red headed one-1 saw blood first and the other I think,
he was a little south of. the motorcycle.
Q Where was the girl lying?
A About fifteen or eighteen feet from the center or where. the
motorcycle was-that boy that was lying with his feet toward the
n1onmnent-ten or twelve feet-and she nntst have been lying eight
or ten feet from the curb, or about fifteen feet. I know I had
109* to run carefully by the boy to keep *from hitting his feet and
I had about two feet on each side to go so she could get in the
car on the right hand side and it must have been something like twelve
or fifteen feet.
Q This is South High Street (indicating on map) you came
down here-do. those three places here arid here and here (indicating
Blood Spots Nos. 1, 2, and 3, on tnap) about correctly show the location of the bodies in the street as you remember?
A What are those spots ?
Q That is where Carl was lying, here is where Opal was lying,
the red-headed one and the machine, and this girl over here?
A This boy-I think this boy was lying closer to the machine
than that shows here-I know he was laying closer-this space in
here was five steps from where the motorcycle to where the girl was.
Q You mean-I believe you said you drove your car in there?
A Yes.
Q In orde-r to put her in the right hand side of your car?
A Yes, sir, the boy was lying here.
Q You say you think you had room to drive over here between
where she was lying?
A I had several feet on each side.
Q vVith reference to the entire width of the road, where were
the bodies lying, east or west of the center of it?
110*
*A West of the center of the road.
Q Is that about right, according to your recollection ?
A Yes, sir.
Q Did you return to this place?
A We came back to the scene of the accident just-they were
just putting the two boys in the ambulance when we got back.
Q You came back over there and Troy Campbell came with
you?
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A He left his motorcycle and came back to see about the others.
vVe thought the car that pulled up there had come in to pick up the
boys and we did not-after we got there they did not show up at the
hospital and we came back and they were putting them in the ambulance and leaving.
Q The Gaines car, where was that when you got down there?
A vVhen I first got there?
Q Yes.
A On up past the cannon.
Q Up on Grace Street?
A Yes, sir, up towards the high school building.
Q Which side of Grace Street?
A I think it was on the south side of Grace Street headed west,
sitting over near the curb.
Q This (indicating on map) represents Grace Street. \Vas it
here against the curb or over here?
111*
*A Over a little on the south side about two times or
three times the width of the street from the Grace Street curb.
Q Did you see the motorcycle come out of Grace Street?
A No. I saw something white and heard the crash.
Q Could you tell, from where you were sitting, when you looked down there-did you see the girl fall? .
A I saw something white fly.
Q Could you see the Gaines car?
A Yes, sir, the uaines car went over this way (indicating)
Q Could you tell about where the Gaines car was when the accident happened?
A It was-when it occurred I thought it was passing the boy
on the motorcycle-from where I was, I thought it must have been a
horse-the car must nave been-the car turned in and it turned in
there and I thought it came across the other street.
Q You mean you thought it went up in there (indicating Grace
Street).
A Yes, sir.
Q You did not see it and could not locate it when it was hit?
A No.
Q After you came back, did you make any observations there
as to mark?
112*
*A Yes, sir.
Q vVhat did you see there?
A Skid marks from the corner of Branham's lot-I mean the
gate where you go in the side-! suppose, twenty or thirty feet from
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where the motorcycle lay-and one came across there that was only
a scratch-something like eighteen inches from the other mark-looked like the n1otorcycle had skidded and gone in the direction of the
car.
Q Looked like the motorcycle had gone in the direction of the
car?
A The motorcycle lay cross-ways of the pike-it showed the
tnarks about three or four feet where it had slid after the other had
come over.
Q These marks that you saw-what direction, down the road
or across the road, or how ?
A They were-they started back-hack, the outside wheel about
ten feet from the curb line, which would be away over, about fifteen
feet-looked like the car was pretty well over to the center of the
road after he skidded, according to your diagram.
Q Yon mean the car looked to you as if it had been travelling
about the center of the road?
A Had been east of the center of the road-it was about in the
center of the road-the right hand part of the machine was over to the
right of the center of the road at the point where it strated skidding.
113*
*Q Which direction did the marks go?
A In a north-westerly direction toward the curb on the
west side.
Q Had you seen this Gaines car as it was coming down the
road?
A I remember the car coming, but I did not pay any attention
to it.
Q Pay enough attention to recall whether it was travelling
rapidly-at a rapid rate of speed?
A I could not say. I remember the car going by and I have a
slight recollection of the way he was travelling-! might-! imagine
that he was going fast but I would not say.
Q Have you ever had occasion to observe from that stop sign
down here, how far south you can see on South High Street?
A Not very far. This plat does not give it just right. It is.
wider over here (indicating )-it is wider. You came out and came
out here in this dip and stop back ·of that sign about five feet and
you cannot see to the side of the road coming along there.
Q There is a definite dip in the road beyond Mr. Branham's
house?
A Yes, sir.
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Q You cannot see a car coming beyond-when he was in that
dip?
A A n1an walking along cannot see it. He has to
*come out past the sign to see up here (indicating) on the
left hand side of the road.
Q You mean by that if a man stopped back at that sign, he
cannot see a car over that rise?
.
A He cannot see it if he stops back of that little sign.
Q How far is this rise from the intersection?
A That space in there is about-comes down the hill from Mr.
lVIoore's house about eighty yards-it is about thirty yards from where
they had the wreck to the low place in the dip-about twenty-five
yards to the rise in front of Mr. Branham's house.
114*

Cross Examination

BY MR. CURRY:
Q I understood you to say that you saw. the skid marks that
went northwest fron1 Mr. Branham's gate across the pike from the
east side, is that right?
·
A About ten or twelve feet from the curb line.
Q About eight or ten feet from the curb line?
A His left hand wheel mark showed that it was about in the
center of the road.
Q That is the left hand side?
A Yes, sir-maybe a little past the center of the road.
Q 'I'hat is when he started to turn?
115*
A Yes, sir. Looked to me like the car cut in *and cut out
before it started to skid. When you put your brakes on and
it is warm like it was that day and the brakes grab hold, it makes a
skid mark-something like a skid mark.
Q It looks like the car had been running on the east side of the
highway up to the point of skidding.
A Center of the road, yes, sir-it was not on the west nor the
east but in the center.
Q The left hand wheels were near the center of that road?
A I think just a little past the center of the road when it started to skid.
Q That is your recollection? .
. A Yes, sir.
Q Y ott said that a ft~r the collision, you noticed a skid mark
running on Grace Street?
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A No.
Q One of the wheels. Did you look at the car? One of the
wheels was turned right much and if it would run it would, necessary,
drag and make a skid mark. Did you see the car after the wreck?
A Yes, sir.
Q Do you-could you see where the girl's head had hit the car?
A I remember a cut on her head.
Q vVhere?
A The marks on the car corresponded with the marks on
116* her head-it was the same shape and I think the dents *in the
car corresponded with the dents or marks on her head. This
bracket in here (indicating) showed marks of where something had
hit it. The marks on her head fit it-same shape. I think the glass
in this side was broken from her head hitting it-I don't know about
that. There was no other marks on the car or on her head similar to
that.
.Q Now as to where the motorcycle collided with the car?
A Were these pictures taken out there ?
Q I don't think so. I-Iere is front view of it.
A Don't look like that wheel-that wheel was not in the shape
like this. This fender looks out here 'like as though the car had hit the
motorcycle and turned the motorcycle out out this way-the motorcycle must have struck here and the way the motorcycle was lying it
swerved and run against it. If it came through here, it would not have
thrown the girl.
A JUROR:

\iVhere was the scar on her head?

A I think it started from here out on her forehead-looked
like the flesh was cut around her head-bruised-about three or four
inches-and hanging over her eye.
BY l\IIR. CURRY:

Q Did you measure the distance and see how far it is up to
Mr. lVIoore'.s liouse?
A There are four electric light poles thai are a hundred feet
apart. One pole sits in front of his house which w·ould make it
about a hundred yards.
117*
*Q That would he .more than-they are more than a
hundred feet apart?
A No, sir.
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Q Are they sixty yards apart?
A No.
Q Is the Moore house on the right hand side of the road as
you go towards Bridgewater?
A Yes, sir.
Q You were near the rear of the house?
A Yes, sir, at the rear of it-I was out back of the house in a
truck.
Q You saw this white thing and after seeing that, you heard
the sound?
A Yes, sir.
Q Sound tra\'els about twelve hundred and fifty feet a second?
A Something like that.
Q Light travels much faster and you can see something before you can hear it?
A Yes, sir.
(vVitness leaves stand.)

*]. M. CAMPBELL,

118*

the plaintiff, called in his own behalf, being first duly sworn, testified
as follows:

Direct

E~rmniualion

BY 1\IIR. PAUL:

Q
A
Q
A·

Q
A

Q

Your name is J. lVL Campbell?
Yes, sir.
\!\There is your home?
Thaxton.
In what county and state?
Bedford County, Virginia.
Y ott are the father of Mabel Campbell who was killed here

last fall?
A Yes, sir.
Q You are also the father of Troy Campbell?
A Yes, sir.
Q \Vhere is Troy?
A In Idaho.
Q He was on a visit here last fall?
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A
Q
A
Q
A

Yes, sir.
How old was your daughter when she was killed?
Eighteen.
How long had she been at school here?
Little over a week. She came over here on a Friday.
· Q It was her first session here?
A Yes, sir.
Q She attended high school over in your county?
119*
A Yes, sir.
Q And came over here to attend college ?
A Yes, sir.
Q How large a girl was she?
A She was about five feet two inches tall. I have three girls,
including Thelma here, and they are all about the same height and
size.
Q Have you qualified as Administrator of her estate in Bedford County and is this suit brought in your name as such Administrator?
A Yes, sir.
THE COURT: It is now five o'clock and we will adjourn until tomorrow morning. The jurors will not· discuss this case and will not allow any one to discuss it in
their presence.
Thursday, August 20th, 1931, 9:30 a. m., Court met
pursuant to adjournment on yesterday.
PRESENT : The same parties.

J.

HOLMES MOORE,

another witness called on behalf of the plaintiff, being first duly sworn,
testified as follows:

Direct E.1:mniuation
120*

Q Your name is J. Holmes Moore?
*A Yes, sir.
Q vVhere do you live?
A Out on the Dayton pike just beyond the high school.
Q You live within the city limits?
A Yes, sir.

...
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Q About how far do you live from the scene of the accident?
A Practically three h{mdred yards-tnay be as much as a thousand feet.
Q Did you see any part of the accident and, if so, please tell
the court and jury about it.
A I did not see anything until I heard the crash. I was standing in back of my house and heard the noise and I looked down that
way and I think I saw something fall and then Mr. Hinton and I
were there and we hurried down there.
Q He was at your house?
A Yes, sir.
Q All right, go ahead.
A When we got down there, the first thing was done-the
motorcycle had turned around that was ahead of the one that had the
accident-young man and a girl and they asked if some one would
take them to the hospital and Mr. Hinton said that he would. He
had her by the shoulders and I taken her. feet and she went away.
Then we went to the dark-haired man and there was a red headed
man-and the ambulance catne and we put them on it.
121 *
*Q vVho was down there when you got there?
A I think I saw Mr. Branham then! and also those
young men that was on the motorcycle and the other lady. I don't
know that there were any others.
Q You were among the first there?
A Yes, sir.
Q Where was Gaines at that ti~e?
A The car then had run off towards the school house, and after the accident he turned it and stopped next to the high school and
pulled on up above the cannon and I think he was back there and
came down about the titne that I got there-walking, with his car
standing up above the cannon.
Q What were the positions-when you got down there, this
young lady and the young men were lying out there in the road?
A Yes, sir, all three of them. vVhen I saw them, the whole
thing had happened out to the left hand side of the road. It was
right there, all on the left hand side. The three bodies were laying
pretty well in a row, I would say, something like twelve or· fifteen
feet from the left hand side of the road. The dark haired man with
the motorcycle and then the red haired man and then the lady.
Q Had you seen the progress of the Gaines car clown the roacl?
A I might have seen it but did not pay any attention to it.
Q Were there any marks there that you noticed to
122* *show where he had been travelling?
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A I can't say that-there were-I remember a little skid
mark along there.
Q What part of the road?
A Diagonally across the road from the center to the left hand
side, as I remember it, but nothing that was very strong.
Q Did you see either of the Edwards there when you first got
down there?
A I can't say that I saw them at that time-! don'! know which
Edwards you mean.
Q That live up on top of the hill-further up on High Street.
A I did not see him. A good many people came around there
and I can't say that I did or did not see them but I don't remember
them.
Q Had you paid any attention to-noticed this Gaines car as
it passed your house?
A I can't say that I did. So many cars pass that I don't pay
· any attention to them.
Q l{e does pass there frequently?
A Yes, sir, right often-! have seen him pass by there several
times.
Cross Examination
BY l\tiR. CURRY:
Q

You live on the west side of the highway?
A Yes, sir.
123*
*Q That is State Highway No. 17?
A Yes, sir.
Q You think that at the tin1e this accident occurred, you were
about three hundred yards from it?
A Yes, sir, two blocks down there.
Q You were there at your house with lVIr. Hinton, talking?
A Yes, sir.
Q You did not see either the motorcycle or the car before the
accident?
A No, sir.
Q When you went down there, you apparently got down there
very quickly?
A Yes, sir.
Q Y ott must have gone in a car?
A VV ent down in Mr. Hinton's car.
Q It was up there at your house?
A Yes, sir.
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You got in the car and went on down?
Yes, sir.
With Mr. Hinton?
Yes, sir.
Mr. Hinton took this young lady to the hospital? That is

Yes, sir.
Q In going there, you drove to the left of the bodies, ac124* cording to lVIr. Hinton, I believe, so as to put her *in the car on
the right hand side of l\1r. Hinton's car?
A Yes, sir, to put her in the right hand side of the car.
Q You droye to the left of the bodies when you went down
there?
A I can't say but I know we put her in on the right-hand side
of the car and they naturally drove to the left. I don't remen1ber the
exact location but I do know that he drove up there and we put her in
the right hand side of the car-and that naturally would be to the left.
I don't remember the exact location but I do know that he drove up
there and we put her in the right hand side of the car.
Q When you got down there-with reference to the Gaines
car-when you got clovvn there did you see where it was-was it
standing or moving?
A I think he had stopped-over there near the school grounds
and then pulled around up above the cannon and it was not long until
I saw him down there-whether he was moving-! saw the car
move-go up there and stop, but when we got there, he had moved
around up here to the school ground.
Q Did you notice where her head struck the Gaines car-l
mean the girl's head ?
A I think I hit the glass in the side of the car. From what I
saw-1 think from that I saw that her head maybe went through the
door and I think her hat-it was carried with the car ten or fifteen
feet further down the roari from where it was when it wab hit.
125*
*Q You mean her hat?
A She was carried that far.
Q After the collision, you think she was carried by the car for
about fifteen or twenty feet?
A Yes, sir.
Q Could you tell from this photograph-that is Photograph
No. 1,-could you tell or point out about where her head struck?
A I think her head went through the glass there.
Q That was your idea?
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A Yes, sir, and her body partly went through the glass and was
carried on down.
Q The bodies, you think, were laying about ten or fifteen feet
apart?
A Yes, sir, the motorcycle with the dark haired man was further towards Dayton than the red headed man and the red headed
man was lying about as far as from here to the end of the table from
him ·in a twist and about twice as far to the girl.
Q I understood you to say in your examination in chief that
you could see track marks of the car coming over towards Mr. Branham's from the side-right hand side of the road?
A Nothing that I taken any note of that was strong at all; but
I an1 sure from what I saw that the car had come from that side.
Q Right hand side of the road?
A Yes, sir.
126*
*Q You saw the car-there was a head on collision?
A No, sir, I think-it appeared to me that the motorcycle had hit the side of the car rather than a head-on collision-!
think it showed that it hit about there-just a little back of the front
wheel-that was my impression at the time about it.
Q Was not the motorcycle badly damaged?
A I did not pay any attention to it but I know I picked it up.
Q Do you remember about it being all crumpled up?
i\ I did not pay any particular attention to it but I know we
moved it out of the road.
Q Here is a photograph of the machine, and here is another,
looking- at both sides of it, Nos. 1 and 2, the tire is bursted?
A I remember that and I remember that we had to drag it and
push it across the road, and I am sure that is a correct picture.
Q Was it obvious that it had run with great force against the
machine?
A Yes, sir, I would say that it was a pretty heavy lick.
Q It had evidently run into the side of the car with a great deal
of force?
A Yes, sir.
Q If the car had stopped at the stop signal127*
*A Which one do you mean ?
Q The motorcycle, I mean. Do you know where
. the stop .
signal is?
A Yes, sir.
Q Is this South High Street a part of the State Highway system?
A Yes, sir.
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Q Grace Street runs into it at nearly right angles?
A

Yes, sir.

Q If that car had stopped there at the stop signal, it could not
have gotten up much speed before it got to where this collision happened.
l\1R. PAUL: I think he should qualify first as to
whether he has any knowledge of the operation of a motorcycle.
A I have ridden motorcvcles and some of them are like some
automobiles, some will get off quicker than others. It is a distance of
more than across this court house and he could have had right smart
speed-the stop signal is entirely too far back. A man should be
able to drive his car out to-say-out to the road. There is no use
to st9p where he could not see.
Q From that stop sign, you can see quite a distance up the
road-several hundred feet?
A Yes, sir, but a car coming down like that one
128* *did might hit you before you got out.
Q You could see there a couple of hundred feet if you
were on the right hand side?
A Yes, sir.
Q If you were on the left hand side of that signal toward
Bridgewater, you could not see very far?
A No.
Q Only a short distance?
A Yes, sir, you could see far enough-if a car was commg
down with any speed at all, he would hit you.
Q If you had stopped and started out?
A Yes, sir.
Q If you had stopped and then had started out, you could get
up very little speed on the motorcycle?
A Yes, sir, and with a car too.
· Q Is it not evident from the way the motorcycle ran into the
car that it had run there at a high rate of speed?
A I don't say so but I think from the evidence of the licks that
it was going at a high rate of speed. Possibly not at an unlawful
rate of speed at all but at a pretty good rate of speed.
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Re-Direct Examination
BY 1\IIR. PAUL:

Q

Could you tell from the effects of this collision, are you prepared to say that the motorcycle alone was the vehicle that was
129* maintaining this high rate of speed? Could *not the same condition have occurred from the speed of this automobile?
A I think both of them was running at a fast rate of speed. I
do not like to argue the case but I think that if the car would have
stayed on the right hand side of the street where it appears to have
been from the track marks, there would have been no collision at allthat is my judgment.
Q You say that stop signal is too far back---.:you are familiar
with that road?
A Yes, sir. That stop sign-you have to stop before you get
out in the street. By the time we stop and start, a car is on you.
Q As a matter of fact, that stop sign is so far back in Grace
Street that if you stop, you cannot see but a very little distance to the
south?
A Yes, sir, and I hink it should be marked off with a white line
and let cars stop back from that line-it will not interfere with any
one else.
Q Did you see anything there that would have prevented the
Gaines car from going on straight down the road-any other cars?
A I only saw this car and saw the ~ar turn up the road and did
not see any other cars at that time.
Q No permanent obstruction in the street?
A No, sir.

130*

*Re-Cross Examination

BY MR. CURRY:

Q That turn that he made from the right hand side of the road
to the left hand side of the road was evidently to aovid the collision?
A That was evidently a fact that he tried to avoid it by running
to the left.
Q Then between the point of collision, there was a space there
about twenty-seven feet that if the motorcycle had been under control
or running at a reasonable rate of speed, ·it could have easily passed
on the left?

Robert Gaines

C.'S.

f. J\;f. Campbell, Administrator

119

MR. PAUL: Objection.
lVIR. CURRY: There was a space there, according to
the map there, of twenty-seven feet east or on the right
hand side of High Street and if this motorcycle had been
running at a reasonable rate of speed and under control, it
could have been very easily turned to miss ~he car ...
MR. PAUL: Objection.
THE COURT: Sustained.
1\1R. CURRY: Exception upon the ground that it called for competent evidence.
BY l\IIR. CURRY:

Q \Nas there not plenty of space for the motorcycle to have
run to the left?
lVIR. PAUL: Objection to the question-you cannot
imply that it was the duty of the man on the motorcyle to
violate the law by running on the wrong side of the road.
lJP:<

*l\1R. CURHY: This witness has stated here that
the boy evident! y turned there to a void this collision-turned to the left. From the point of collision there was quite a
space there, amounting to a distance of twenty-seven feet.
lVIR. PAUL: I renew my objection.
TI-lE COURT: Sustained.
lVIR. CURRY: vVe except to that because the defendant-! mean the plaintiff-has introduced evidence
here and your map shows that east of the point of collision there was a space there that the motorcycle could
have run and missed this collision entirely-space of
twenty-seven feet. If he did not stop under the law at the
stop signal.
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BY MR. CURRY:

Q If he did not stop under the Jaw at that stop signal, then he
would have been required under the statute law to rim not exceeding
five miles an hour. If he had been running at that speed, five miles
an hour, the accident would not have happened?
MR. PAUL : Object to that.
THE COURT:

Sustained.

lVIR. CURRY: vVe except to that on the grounds that
this witness is familiar with running motorcycles and that
is a fact, as I take it, and not merely a tnatter of simple
opinion, to a witness who had driven a motorcycle.

MR. PAUL: The objection is based on the fact that
any statutory requirements relative to stopping is at the
point of entrance and not at a point eighty feet from that.

*S. F. NEWMAN,

132*

another witness called on behalf of the plaintiff, being first duly sworn,
testifies as follows :
·
Direct Examination
BY lVIR. PAUL:

Q
A

Your name is S. F. Newman?
Yes, sir.
Q You are a Deputy Sheriff?
A Yes, sir.
Q And have been for many years?
A Yes, sir.
Q You went out yesterday evening after court with myself,
Mr. Hinton, and others, to the scene of this accident?
A Yes, sir;
Q And while there, we made some measurements?
A Yes, sir.
Q In the making of those experiments and the resulting measurements, you utilized your own car to drive in South High Street
towards Harrisonburg along the same course that the Gaines car took?
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Yes, sir.
Your car is a coupe ?
Forcl.
Q You were sitting in the driver's seat?
A Yes, sir.
133*
*Q Will you just tell the court and jury from the notations that you made at that time-the tneasurements that were
made-at what point as you. came on the pike were you able to see
that stop sign, driving in the center of the road?
A One hundred seventy-one feet.
Q You were one hundred seventy-one feet away?
A In the center of the road.
Q You stopped the car as soon as you could see it ?
A Yes, sir.
Q You were one hundred and SL~enty-one feet south of the
intersection?
A Yes, sir.
Q At what distance from the stop sign was the top of a car
first apparent as it drove in the pike?
A Two hundred and one feet.
Q South?
A Driving to the right of the road.
Q Is the right of the road, the top of the car first became visible
at a point two hundred and one feet south of the stop signal?
A Yes, sir.
Q What was the distance from the crest of that rise_:how far
south is the crest of that rise from the stop signal?
A One hundred fifty-one feet.
134*
*Q Do you recall how far the crest is from !vir. Branham's front gate?
A I think it is about eight feet south of that gate.
Q Where does the widening of the road start there-at what
point what might be called the road merges into the wide street?
A That is about twenty feet south of the side-walk-High
Street that comes in.
Q You mean this being South High Street-twenty feet south
of that?
A Yes, sir.
Q How far is that from Mr. Branham's gate-the jury remembers Mr. Branham's gate better than anything else.
A I don't know but I judge it is about twenty-five feet.
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At this point the plaintiff rested.
135*

*And the defendant, to maintain the issue on his part, introduced the following evidence:
HARRY STALEY,

a witness called on behalf of the defendant, being first duly sworn, testified as follows:

Direct E,1:amination

BY lVlR. CURRY:
Q
A
Q
A
Q
A

What is your name?
1-:Iarry Staley.
•
Where do you live.
Harrisonburg.
\i\That is your occupation ?
Photographer.
Q Did you take certain pictures showing where the automobile
accident happened at the intersection of Grace and High Streets, last
October?
A Yes, sir.
Q I will ask you if these are the photographs that you took?
A Yes, sir, I did. I recognize my signatttre on them.
Q You have a photograph here of a motorcycle. vVhere was it
when you saw it and took. this photograph of it-these two photographs?
A In a garage-at the residence of lVIr. Shifflett out in hack of
South Liberty Street.
136*
~ *Q \i\Then. were they taken? The accident occurred in
October fo last year?
A They were taken some time about the middle of the week.
Q Can you tell whether -it was on a Monday, a Tuesday, or
Wednesday?
A Possibly was on Wednesday.
Q Follo,ving that accident?
A Yes, sir.
Q That accident, I believe, was on Sunday?
A I think so.
Q Did you take the pictures ttl> on the road that you took the
same day that you took the pictures of this motorcycle?
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A No, sir. I could not locate the motorcycle at that time, but
did locate it later.
Q What do the photographs show with reference to the viewshow one side or both sides?
·
A I-Iere is the license number on it that identifies it.
Q Did you have the licence number of the motorcycle?
A It shows on the rear of it.
Q \Vhat was the number of it? Can you read it on there?
A No. 337.

lJi:::

*BY MR. PAUL:

Q How did you kno\v that it \vas the same motorcycle that was
in the accident? \iVho pointed it out to you, if any one?
A I got the information about it at the Edwards garage. They
told me it had been placed in there and I went out there and found
the motorcycle where I was told that it was.

BY lVIR. CURRY:

Q Did it look like it had been in a collision?
A

Yes, sir.

Q You got information that this motorcycle was out at the
Shiflletts' and \Vent out there?
i\ I did not get the information that it was out at ShifHetts', but
1 got it that it was out at some last house on the street and I went
there and they gave me the information. I asked where it was and
they told me it was out there in this garage-I forgot the parties'
nunes where they directed me. I told them that I was sent out to
make some pictures of the motorcycle that was in the collision and
they directed me to this place. I can go right out to the house now.

BY lVIR. PAUL:

Q · \Vould you know the name of the people if I called it?
A

I think so.

Q \Vas it Snyder?
A That don't sound like it.
*Q Do you know that this is the same motorcycle?
A Only by what I was told by. the lady at the house. I
inquired for the motorcycle and she directed me to this place and told
me how to get to it.
138*
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Q
A

And you f.ound it there and took the pictures?

Yes, sir. I had been directed to this house from the garage.

BY '"fHE COURT:

Q vVhat garage?
A Edwards. Some one gave me the information that directed
me to the house and I went to the house.
BY MR. CURRY:

Q \Vhere is the number on it?
A
Q
cycle?

It is on the rear tag.
Do those pictures show one side or both sides of the motor-

A Just from either end. It was very bad light where they were
taken and the door would not come open any wider-the light was bad.
Q Does it show both sides of the machine?
A Just one side from two angles.
Q Do you know which side that was?
A It would be the right-hand side of the machine sitting against
the wall and I did not move it-1 bent the license plate around as a
matter of identification.
139*
*Q You say that you took the photographs showing the
scene of the accident?
A Yes, sir.
Q I have already shown them to you.
A Yes, sir.
Q \Vhat clay did you take them?
A I am not positive whether it was J\llonday evening or Tuesday
evemng.
Q vVho pointed out the location?
A 1\-lr. Branham located a car-at tny suggestion it migl)t be
better that a car be put in there and J\llr. Branham located it.
Q I hand you Photograph No. 3-look at it ancl.say who located
the car at that point?
A That is where Mr. Branham located it.
Q Was that located about the place where this accident happened, in Mr. Branham's opinion?
A Yes, sir, as near as he could.
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~IR. PAUL: · I object to that testimony as Mr. Branham said he did not see the car at the time of the collision,
and when he got out there, it was a·way up on Grace Street.

THE COURT: I will have to sustain that objection
-that evidence will be excluded.
IviR. CURRY : Some one pointed the position out to
him and I want to know who did that and what it was pointed out as. Some one must have pointed it out.
140*

*THE COURT: I was considering whether it would
be evidence in contradiction of Mr. Branham's previous
statement.
NIR. PAUL: The objection is this: Mr. Branham
stated that he saw no part of the accident and did not know
the position of the car when the collision occurred. The
first he saw of the car was when he came out of his house
and the car was on the north side of Grace Street. He is
now attempting to represent the position of the car, placed
by a man who did not see the accident at all.

THE COURT: Sustained.
MR. CURRY: He said that he car was standing as if
it had. come from the right-hand side of the road-said he
could see the tracks of the car-travel of the car.
THE COURT: At this time, this evidence cannot be
admitted-that photograph cannot be admitted as evidence
as it relates to the position of the car.
MR. CURRY: I don't see how you can take that view
of it. Mr. Bl·anham did not know himself the exact location of where it occurred. Don't any one know exactlythat has to be shown as nearly as it can be shown. Mr.
Branham said that it occurred on the left-hand side-rather
to the left, and pointed out on the map where it occurred
and said the car came across at an angle across from the
right-hand side of the road.

126
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THE COURT: It seems to me that before this can
be introduced in evidence-if lVIr. Branham placed that car
at the position at which he testified he knows the collision
occurred *and in the position that he saw the car in-it
cannot be admitted. Until that is done, I don't think I can
admit it.
MR. CURRY: Mr. Branham and no one else knows
exactly where it happened-there is nothing sure about
that. He said that it angled across-angled across to the
left side and the point of collision was in the side of the
car and the condition of the car and the place of the car
and how the car was hit-has been testified.
TI-IE COURT: Mr. Branham is still here and can
probably state that.. You may answer the question.

BY MR. CURRY:

Q You say that Mr. Branham showed you the spot where he
thought the collision occurred?
A Yes, sir.
Q Did he place the car in the position in which he thought the
car was at the titne he saw it?
A. Yes, sir.
Q Mr. Branham placed the car?
A Yes, sir-directed the placing of it.
DY 1\tiR. PAUL:

Q \\Those car was it?
A I don't know.
Q Was it the one that you went out there in?
A I drove myself-took my own car.
Q Whose car was this? Did Mr. Branham get into that car and
put it in place?
A No.
*Q Who did?
142*
A The man that owned that car.
Q Who was he?
A I don't know.
Q Did he go out there with you?

Robert Gaines 't's. J. i\l. Campbell, Administrator

127

A He followed me or preceeded me, I don't know which. Two
of them came to my house and wanted me to make some photogr~phs
and I put my camera in my machine and went out there.
THE COURT: I will admit that evidence for what it
is worth.
l.VIR. PAUL: I ·want to be clear about this as lVIr.
Branham testified clearly that he did not see the collision;
that his only opinion as to the position of the car and the
position where the collision occurred was gathered from
evidence on the ground ; that the first view he had of this
Gaines car was after he had come out of the house and
when the car was, at that time, west on Grace Street some
distance from the collision, and it is improper to admit in
evidence here a photograph seeking to reproduce the position of that car at the time of the collision, that position
having been designated by a man who admits that he did
not see the collision and did not know the position of the
car, not having, in fact, been out there and now having
placed the car in the picture and lVI r. Staley said that Branham placed the car at the point where he saw it and Branham's evidence was that the first time he saw the car, it was
west up on Grace Street.
143*

*BY MR. PAUL:

Q lVIr. Branham did not claim to have seen this car in that position?
A I think not. I think Mr. Branham located this car by the
physical evidence on the ground.
Q And thought that was the point of collision?
A By the tracks and blood marks.
THE COURT: I will have to exclude that.
lVIR. CURRY: It looks like a matter of absolute common sense to admit this evidence. Mr. Branham has testified in chief. l{e testified as to the physical facts. The testimony was that this car had gone across at that point from
the tracks from the other side of the road. According to
this witness, he located the car-l mean he located it ac-
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cording to his best judgment and he could not have done
more than that-only make an estimate of it and the jury
can understand that situation. There is nothing that would
he misleading-mislead the jury in any way and it seems to
me that the admission of it is perfectly clear.
THE COURT: I will have to sustain the objection up
to that point. It may be that it can be admitted at the
proper time.
NIR. PAUL:

Did-I misunderstood the witness--

MR. CURRY: Captain Paul stated his grounds when
you ruled in my favor and now I will have to state my
grounds.
THE COURT: Very well.
144*

*MR. CURRY: The witness stated that this car was
located at the point of collision as near as he could place it
from the physical facts. Mr. Branham, who testified for
the plaintiff in this case, stated that the car was angling toward the west at the time of the collision. The tracks show
it had been on the right-hand side of the road and had run
across on the left-hand side. The tracks were there visible
at the time this photograph was taken, as we will show, and
the car was located by him where he thought it was and how
it was headed, and I submit that it is perfectly competent to
show this photograph.
THE COURT: I will have to sustain the objection up
to this point.
MR. CURRY: vVe except to your Honor's ruling.

BY MR. CURRY:

Q When you took these photographs, did you see blood spots
where it was located?
A I saw blood spots that Mr. Branham said were blood spots
that had been covered with lime to mark them for other photographs.
Q So far as they were concerned, they were plainly visible?
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A Yes, sir.
Q 'They had been marked \vith lime to show where the accident
occurred?
A Yes, sir.
Q Could you see any tracks leading across from the right-hand
side of the road over to where the car was located?
145*
*A Yes, sir.
Q Was this car located at those spots that had been
marked as the blood spots by lin1e, and I will ask you whether or not
it was located in a line with the tracks that angled across to the other
side?
l\IIR. PAUL: Objection.
THE COURT: Overruled.
l\IIR. PAUL: Save the point.
A Yes, sir, the car was located in the tracks coming up there
and the object was to get then1 on the tracks which l\1r. Branham
could not do by operating the car as by directing it.
Q These blood spots had been marked by lime?
A Yes, sir.
Q Mr. Branham pointed out the point as near as he could where
the accident happened by these lime spots?
A Yes, sir.
Q Then he followed the tracks from the right-hand side of the
road across to where the car was located?
A Yes, sir.
Q Could you see those tracks across there?
A Yes, sir.
Q Is that car then, the way those tracks lead up to that point?
A Right on the line-right on the tracks.
Q That had been made angling across the street-is that
right?
146*
*A Yes, sir.
Q That is the position of the car when you took the
photograph?
A \i\There Mr. Branham said-said that was the position of the
car and the tracks indicated it.
Q And you saw the tracks yourself leading up to the car?
A Yes, sir.
·
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THE COURT: The photograph can be admitted.
1\.fR. PAUL: I now renew my objection on the
grounds previously stated.
TI-IE COURT: Overruled.
MR. PAUL: Note an exception.
BY MR. PAUL:

Q vVhere was your camera located when this was taken?
A It was located north of the Grace Street intersection on the
west side as though I was driving to Dayton.
Q You were looking south on High Street?
A Yes, sir.
BY MR. CURRY:

Q This is supposed to be, according to the evidence, the position
designated by Mr. Branham as the point which he supposed the position of the car was and by following the tracks from the other side of
the street?
A Yes, sir.
*Q I hand you another photograph, designated as Pho147*
tograph No. 4. Please take this photograph and say where you
were located when you took this one?
A Located on Grace Street.
Q Camera was looking northwest up the street?
A Yes, sir.
Q \Vhat does it show? Does it show the stop signal, or not?
A Yes, sir.
Q Is the supposed point of accident pointed out there, did you
locate that?
A Did not locate that on there.
Q y Ott only took the picture. vVere the marks there? There
is apparently a cross mark.
A That is put there on the photograph with ink
Q I want to know whether you put it on?
A No. (lVote: At this point, the cross mark in ink on this
photograph was .erased.)
Q This photograph shows the stop sign?
A Yes, sir.
Q That was the object you had in view when you took it to
show the stop sign?
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To show the general lay-out and also this stop signal.

lVIR. PAUL: I object to the introduction of that
photograph, as there is some ink mark placed on there by
some person.
148*

THE COURT: I think the Court can correct that, so
far *as that is concerned-this ink mark is evidence of
nothing and has now been erased.
MR. CURRY: It is understqod that we are not relying on that ink mark in the photograph for anything but to
show the stop sign and this is more so if the case went up as
the jury knows how the stop sign is. I will say here, to
satisfy my friend, that the ink mark is absolutely rubbed
out.

BY lVIR. CURRY:
Q I hand you Photograph No. 5, showing the automobile.
\Vhere did you take that one?
A When or \vhere?
Q Both.
A I took it, possibly the same evening after I took the photographs of the scene of the wreck at the Edwards Garage.
Q Do you know whether that was the car that was in the wreck?
A Only know by going there and inquiring for the car that was
in the wreck.
Q You made that photograph?
A Yes, sir.
Q Does that show the condition of the car when you took it?
A At the time I took it.
Q I hand yon Photograph No. 7. Say what view of that car
that shows?
A Front view.
149*
*Q The other one shows the side?
A Yes, sir.
Q On the right-hand side?
A Yes, sir.
Q This is the front view?
A Yes, sir.
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A JUROR: I would like to know whether the glass
was broken in the side of the car or in the front-! would
like to know whether it was broken out of the door or the
front?
.
BY 1\!IR. CURRY :

Q
A

Q
A
Q
A
Q
A
Q
A
sticking

\Vhere was the glass broken in it?
I can 0nly answer that by referring to the photograph.
Can you tell whether the glass was broken out?
I can only reca,ll that this window was broken.
Door window ?
Yes, sir.
Is that the only glass broken, so far as you remember?
I don't try to carry those things in my mind.
Do the photographs show that?
·
I think so. At the corner, you can see a little piece of it
up there.

Cross E:rmni11ation
BY MR. P1\UL:
Q Did you take this photograph also of the car?
A Yes, sir, I took that for Mr. Conrad-I made *it for
some one and mailed it.
Q I understood you to say that the pictures were taken three or
four days after the accident-of the motorcycle.
A Yes, sir.
Q You· found this motorcycle where?
A It is rather in an alley.
Q It was in a shed or house?
A Yes, sir-kind of a garage. Charles Shifflett lived upstairs.
Q It was back against the wall?
A Yes, sir.
Q You did not straighten it out?
A No.
Q Know anything about motorcycles?
A Nothing in particular.
Q The front wheel flopped like a bicycle wheel?
A Yes, sir.
Q You say the pictures out there on Grace Street were taken
lVfonday or Tuesday?
150*
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A Yes, sir.
Q You were there and lVlr. Branham was there and this other
gentleman that you don't know?
A I don't know him.
Q He got you to go out there ?
A Yes, sir, two of them.
Q Gaines was not. along?
A .No.

15P:

*lVIR. CURRY: I object to that as calling for irrelevant and improper evidence.
TFI:E COURT: Objection overruled.

:MR. CURRY: Vvc except to your Honor's ruling.
BY lVIR. PAUL:

Q The only man that knew anything at all about the accident
was not there ?
lVIR. CURRY: \Ve object upon the grounds already
stated.
TI-IE COURT: Overruled.
lVIR. CURRY: Exception.
l\ Gaines was not there. I did not sec the other man that knew
anything about it.
Q You did not have with you the man that was involved in the
accident and who would have known.

lVIR. CURRY: It is understood that the defendant
objects and excepts to all of this line of examination.
A No.
Q 1\'Ir. llranham-at the direction of lVIr. Branham,
this mysterious gentleman placed this car?
A Yes, sir.
Q Is that your car showing in the photograph?
A No.

YOtt

and
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Q
A

That belonged to one of these other gentlemen?
Yes.
Q vVho drove it out there?
A One of them.
*Q After you took these pictures, did you ever submit
152*
them to Mr. Gaines?
A No.
Q To get his view as to whether or not they represented the
scene?
A No.
Q Did not talk to him at all?
A No.
.
Q Turned the pictures over to these other gentlemen?
MR. CURRY: "vVe object to that.
THE COURT: The objection will be overruled.
MR. CURRY: \Ve except upon the ground that it
calls for irrelevant and improper evidence.
A

To Dovel & Dovel.
lVIR. CURRY: I move to strike that out as to whom
he turned them over to.
THE COURT': That does not make any difference, I
suppose. The motion is overruled.
MR. CURRY: Defendant excepts upon the ground
that it cal1s for irrelevant and grossly improper evidence in
this case and brings in persons or firms who must not be
considered in this case as the defendants or interested with
the defendant.

Q You never saw these men until they came on here?
Yes.
Q You say the blood spots had already been marked
153* with lime when you went out there. Do they appear in *any
of the photographs?
A I did not try to make a detail of them. I got information
from lVIr. Branham that they had been marked by lime by another
photographer.
A
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~J Do they appear in your photographs?
A I see some marks there but from the distance that these were
taken, 1 would not say that they were intended to locate them.
Q 'vV ere they taken with the intention of locating them?
A No-to get a general vie\v of the scene-not any details.
Q Do you kno\v the distance from the west curb at which you
placed that car?
i\ No, sir, I paid no attention to it, in fact, 1 did not have any
measurements there. \V c placed the car on the tracks.

1\tiR. PAUL: lf the Court please, there is something.
that I had not previously noticed, there is writing on the
back of these photographs.

THE COURT: The notations on the back should be
cancelled and the jury only look at the face of the pictures.
13\' lVIR. PAUL:

Q Was this writing on the back done by you?
A

154*

No, sir.

TI-!E COURT: That does not go to the jury for
the purposes of the record, it is stated that the notations on
the *back of the photographs is excluded.
lVIR. PAUL: I don't think the jury had read it, but I
think the jury has a right to call for these photographs.

TI-IE COURT: The jury are instructed not to read
anything on the back of the photographs.
BY lVIH... PAUL:

Q These photographs of the car were taken at the Edwards
Garage?
A Yes, sir.
( vVi tness leaves stand.)
0. B. EDWARDS,

another witness called on behalf of the defendant, being first dt(sworn, testified as follows:
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Direct Examination

BY MR. CURRY:

Q

Where do you live?
South High Street.
Q In Harrisonburg?
A Yes, sir.
Q How long have you lived here?
A Something over eighteen years.
Q vVhat is your occupation?
A iviechanic.
Q Have you a shop?
A Yes, sir.
Q And have been conducting that shop smcc you
155* *have lived here?
A Not all the time.
Q Did you have a shop in the last year or two?
A Yes, sir.
Q You say you live on South High Street?
A Yes, sir.
Q I-Iow far do you live-do you know where the scene of
this accident was?
A Yes, sir.
Q About how far do you live from the intersection of Grace
and I-Iigh Streets?
A I suppose about a hundred and fifty yards.
Q Did you see the happening of the accident?
A I just saw it a second before it happened or a second after.
Q Where were you when it happened?
A Sitting on my front porch.
Q Can you see as much as 150 yards away?
A Yes, sir.
Q You saw it before it happened or after. Did you see both
the automobile and the motorcycle?
A I did not see the car until after it happened.
Q Did you see the motorcycle?
A Yes, sir.
Q \\There did you first see it?
A Coming out of Grace Street.
Q \Vhat distance from the intersection?
*A I suppose about 75 yards befor~ it entered High
156*
Street.
A
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Q vVas your view cut off during that 75 yards?
A Only for an instant. There is a billboard between me and
Grace Street-sitting edgeways. I saw the motorcycle just before it
came into the street and then it passed on and I had a full view until it
entered into High Street and a tree that was between me and-1 kept
my eye on the motorcycle, as it was making a very high speed and
had three people on it, and I wondered how many more could have
gotten on it. I saw it go behind the tree and I saw something white
fly and I moved and had a view of the car.
Q Did you do down there?
A Yes, sir.
Q Vvas there any one that went with you?
A lVIy son.
Q Did he go first?
A I-Ie got there first.
Q Did you go right then?
A I started to run, but I had not been off of crutches yery long,
so he beat me.
Q Y ott say there were three people on it?
A Yes, sir.
Q Y ott said they were going fast and you wondered how many
more could get on it. I-Iow fast would you say they were going?
157*
A I have not ridden one for a good while-! *would say
35 or 40 miles an hour.
Q Did that motorcycle stop at the stop signal before entering?
A If it did, it was quicker than the eye.
MR. PAUL: I object to that answer.

THE COURT: Overruled.
BY l\1R. CURRY:

Q Did it stop or not?
A

No.

Q How fast did it t:un around that corner, according to your
best judgment?
A About the same speed that it was making when it first came
111 vtew.
Q You had a view of it about 75 yards before it reached the
stop sign?
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A

Yes, sir.
There was no let up in the speed and you cstiri1atcd it was ,)j
or 40 miles an hour?
A Yes, sir.
Q vVhen you got over there to the scene of the accident, what
did you see?
1\ One of the men was laying in the street with head toward
me and I asked some one to give me a coat there and I rolled him on
his side to keep the blood from running down his throat-maybe
fifteen feet away the other man was laying and he was trying to
get up.
Q Do you kno\v which was the red headed man?
158*
*i\ This man had sandy hair.
Q That yon first come to and put something under his
head?
A Yes, sir.
Q Where was the young lady lying?
A The other motorcycle had got back about the time I got there
and this man ran across and picked this girl up and was carrying her
to a car-a car came out of Grace Street and they slowed up-did not
~top, and the next second or two, Mr. Hinton drove up and they got
in his car.
Q \Vere you there when l\1r. I-Iinton came with his car?
A Yes, sir.
Q I-Iad you arrived there when the people on the front motorcycle came back?
A We got there about the same time.
Q Then 1\tlr. Hinton took the girl to the hospital?
A Yes, sir.
Q Did you look at the tracks at all to see how it happened?
A I did not investigate at all. I find that the less you know
about those things the better you are.
Q Y ott are not related to Gaines?

Q

A .No.

Q Have you any interest in this case?
A

No.

Q \Vhen you got there, where. was the car?
159*

*A Setting up on Grace Street.
Q How far from the corner?
A I could not say.
Q vVas it standing still when you got there?
A Yes, sir.
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Q Any one in it?
A

Q
A

No.
Do you know whether any one moved it af terwanl?
I would not say about that.

Cross E.t ami11ation
BY lVIR. PAUL:

Q You say the car was sittii1g up on Grace Street? \Vhich
side?

A

Q

I would not say. I did not pay any particular attention to it.
You don't know \vhich side? \Vhere was Gaines at that

time?

A I had not noticed Gaines until l vvas there some little time.
After we got them all away and took them to the hospital, he was
standing over on the sidewalk and I asked if he was hurt. I did not
know whose car it was until then.
Q What did he say?
J\ Said that his eye was hurting pretty bad.
Q You say you live about 150 yards from the scene of the
accident?
A Yes, sir.
1GO*
*Q Are you a very good judge of distance?
A vVhat I went by, there arc six telephone poles and they
are about 200 feet apart.
Q That would make 600 feet-that would be about 200 yards
to start with?
A Yes.
Q Yet you said 150?
A I said 150.
Q As a matter of fact, you live 300 yards up there?
A Never measured it.
Q That is a considerable distance-third house from the end?
A Yes, sir.
Q You say you did not see the Gaines car until after the accident?
A No, sir.
Q Didn't you tell me that you did not see this motorcycle when
it passed the stop sign?
A I did not see it when?
Q Did not know whether it stopped or not-that he had come
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out of Grace Street at a pretty good rate but you didn't know whether
he stopped or riot ?
A Didn't I tell you that if it stopped, it was quicker than the
eye-sight?
Q Didn't you tell me that you did not see it?
A No.
161 ~:
*Q Did not?
A No.
Q Are you prepared to say now that it did not stop?
A Yes, sir.
Q Did you see it when it was actually at the stop sign?
A Yes.
Q Didn't you tell me that the tree cut you off?
A Cut ~1y view off of I-Iigh Street-that is back from I-ligh
Street and that tree cut my view off of a few feet on this side and a
few feet on the other side.
Q Are you prepared to say that you could see the stop sign
from where you were?
.
A I told you I could not see the sign-it was down in the road
hut I know where it is located and off to one side of High Street.
Q You could not see it from where you were?
A No.
Q This car was brought to your garage and you did the repair
work?
A Yes, sir.
Q Gaines, at that time, vvas working for the Tutwiler Filling
Station which is in the same building?
A Adjoining.
Q Same property ?
A Yes, sir.
162*
*Q You do the repair \vork and washing on any cars
that come to Tutwiler's?
A No washing.
Q Do they do that?
A Yes.
Q Is the boy still working there?
A No.
Q At that time, he was working there?
A Yes.
Q Your garage is part of the same property?
A Yes.
Q You knew him very well?
A Yes, sir.
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E.1~amination

BY MR. CURRY:

Q Could you see the road-Grace Street-at the point where
this stop sign is from your house? You said you could see it.
A I could see the point.
Q The stop sign in looking at it from your house is it broadsided or end-ways from your house?
A End of it.
Q Have you ever told Captain Paul or any one else that you
did not know whether it had stopped or n9t?
A No.
*Q Did you tell any one else that that motorcycle had
163*
stopped, at any time?
A No. If I had, I lied.
Q I understood from you that the actual point of collision was
obscured by·the tree that was not far from your place?
A Yes, sir.
Q As the collision happened, could you see on both sides ?
A Yes, sir, I could see on both sides of the street, but not
right in the center.
Q As to the distance-did you measure the distance between
those poles ?
A One hundred feet.
Q There were six poles?
A Yes, sir.
Q How do they begin, in order to determine the distance?
A One pole in front of my house ai1Cl I counted six and there
is one standing at the intersection of Grace Street.
Q They are one hundred feet apart?
A Yes, sir.
Q Did you measure them accurately?
A Only between two poles and there would be a very slight
variation in the others.
164*
*Q They are apparently the same distance apart?
A Yes, sir.
Q Did you tell Captain Paul that that car was running 35 or
40 miles an hour-the motorcycle?
A I said it was making a right high rate of speed and I judged
between 35 and 40 miles.
Q And there was no stop?
A Not until he hit the car.
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Q
A
Q
came to
A

Q
A

Q
A

Q
A

Q
A

Did you see where it had hit the car?
Yes, sir, we repaired the car.
Do these photographs show the condition of the car when it
your shop?
Yes, sir, it looks like it very tnuch.
vV as the glass broken out?
Yes, sir.
Where?
Door glass.
That was all the glass that was broken out?
Yes.
Right hand door?
Yes, sir.

THE COURT: No glass left in it at all ?
A

There was some left in the channel.

BY MR. CURRY:

Q The greater part of the glass was broken out?
Yes, sir.
Q What do you mean by the channel ?
165*
*A The channel is the place where the glass is cemented
in at the bottom.
Q Do you ren1en1ber any marks in the top of the car?
A On the molding.
Q Do you know whether it was near the front end?
A It was just about the center of the door. It looked like it
had been hit with something soft-had not even marred the paint.
Q Did you see any blood marks?
A Did not notice any.
Q How much was your bill against Gaines?
A I could not tell you off hand but it was fifty dollars or morel know it was not as tnuch as $55.00.
Q Was $53.75 about it?
A I don't know.
Q It was a little less than $55.00?
A Yes, sir.
Q vVas the car shaken up much?
A Was not hurt very much except to the body, fender and
axle.
Q Did the car appear to have been struck with much force?
A
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Yes, sir.

Q Have you ever ridden a motorcycle?
Some time ago and it will be some time again.
*Q If that motorcycle had stopped at that stop signal,
could it have gotten up speed enough to have bunged up his
car like that?
A I would not think so.
Q Can you say on which side of the stop signal the motorcycle
ran?
A No, I could not.
Q You looked at the stop signal side ways and you cannot see
it from your house ?
A No.
A

166*

Re-Cross

E~raminatio1z

BY lVIR. PAUL:
Q You said this car had been struck with much violenceyou lnean there was a collision of much violence?
A Yes, sir.
Q You are not prepared to say whether the automobile or
whether the motorcycle was traveling faster?
A I do not know how fast the car was going.
Q There is nothing from the appearance. You can not tell
which one was going the faster?
A If two cars run together and both were moving they are
going to make more of a collision than if one was sitting still and the
other hit it.
Q You are not prepared to say when you looked at the carl mean when you look at the other car-which one was moving the
fastest?
Q The result would be the same?
167*
A Yes, sir.
Q You say that it is six telephone poles down there to the intersection of Grace Street?
A Yes, sir.
Q That is the street that Gaines' car ran up in?
1\ Yes, sir.
Q The point of the accident as far as can be determined was
something like 75 or 80 feet beyond that?
A As I told you, I had no investigation and I could not say.
Q These boys \Vere lying 75 or 80 feet beyond the telephone
pole?
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A I could not say.
Q How far?
A

I did not investigate, I don't know.

Q It was the other side of Grace Street?
A As well as I can remember, I think the body of the young
lady was just about the intersection of Grace Street.
Q Is that telephone pole that you referred to about here? (Indicating on tnap.)
A About the.re.
Q That is the one you measured ?
A Yes, sir.
Q Where were the bodies lying with reference to the width of
the road?
168*
*A Near about the center of the road.
Q You did not make any measurements?
A No.
(\¥itness leaves stand.)
GRATTAN EDWARDS,
another witness called on behalf of the defendant, ·after being first
duly sworn, testified as follows:

Direct Examination
BY MR. CURRY:
Q
A

Q
A

Q
A

Q
A

Q
A

Q
A

Q
A

You are the son of the Mr. Edwards who has just testified?
Yes, sir.
Did you see this accident that is inquired about?
You mean see the accident happen?
Yes.
No, sir.
\tVhere were you?
On the front porch.
How was your attention called to it ?
I heard the crash.
Was that at your father's house?
Yes, sir.
What is the distance?
I don't know, maybe six or seven hundred feet.
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Q Have you a full view of that place-of Grace
*Street as it enters High Street, from your porch?
A Pretty good view of it.
Q You were not looking in that direction?
A No.
Q Your attention, I believe, was called to it by the crash?
A Yes, sir.
Q Did you go there in1mediately?
A Yes, sir.
Q How did you go?
A Ran.
Q When you ran down there, what di_d you do?
A When I got there, the boy on the front motorcycle had the
girl up in his arms and was asking Bob to take her to the hospital.
I did not go directly to where the motorcycle lay but went by there
and over to Bob and he asked me to turn the car around. I tried to
do that but could not steer it. I found that out after I had moved it
fifty or sixty feet and by the time I got back, the girl had been
moved.
Q When you say Bob, you mean Gaines?
A Yes, sir.
Q Where was his car when he called to you?
A Setting on the north side of Grace Street.
Q To~ard the High School?
A Yes, sir.
Q How far was it. from the corner?
A From the northwest corner of Grace Street, just
170* *a short distance-maybe twenty-five or thirty feet.
Q How was it standing-the front of it, with reference
to the pavement along there.
A I don't know exactly. I did not go to the front end of the
car until after it was moved.
Q vVhat was the trouble with the car?
A Front wheel bent out of line-twisted.
Q Did it drag as you went along?
A Yes, sir.
Q As you drove the car along, I understand that the. wheel
dragged. Did you see the marks the wheels made?
A Yes, sir..
Q You then tried to drag-tried to drive this car up the hill?
A Made a circle to turn around.
Q lt made it in a circle?
A Yes.
169*
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Q Vv ere you able to get around? How far did you go?
A

I got up back of the cannon but could not steer it either way.

Q Did you leave it up there?
A
Q
A
Q

Yes, sir.
Then did you go back along the way you went up?
Yes, sir.
Could you see the marks that the wheels made as you went
up there?
171 *
*A When-yes, sir, they were dragging
Q Can you run a motorcycle ?
A I have, but not much.
Q Do you know how far you can see from a few feet east of
the-say two or three' feet east of the stop sign on Grace Street and
on the right hand side of that stop sign, near the middle of that
street? Do you know how far you can see a car on the right hand
side of High Street, that isJ going towards Harrisonburg from that
point?
A You mean out the Dayton pike?
Q Yes.
A No, I don't know.
Q Did you measure the distance yesterday?
A The car ran between 225 and 250 feet.
Q Then you could see a car or see some one on the east side of
that street?
A You could see a car that far.
Q Fron1 the stop sign?
A Yes, sir.
Q Did you measure that distance?
A I saw it measured, yesterday.

Cross Examination

BY IviR. PAUL:
Q
A
Q

You can see south from that stop sign 225 feet?
Yes, sir.
You can see a car that distance?
A Yes, sir.
*Q Which side of the road was that car on?
172*
A Right side or center of the road.
Q You mean to say that you can see, from that stop sign, 225
feet south, a car on the right of the road?
A y Ott cannot get on the extreme right but you can see the center of the road pretty well.
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Q Center of the road you can see 225 feet?
Yes.
You mean at the stop sign you can sec south a car coming
it is in the center of the road?
Yes, sir.
Q See the top of the car?
A Yes, sir.
Q When you got clown there-you say that you did not see the
accident?
A No, sir.
Q Or anything previous to that and the first you heard, your attention was called to a crash \\Then you got clown there the boy who
had been on the first tnotorcycle and the young lady-they were calling to Gaines to take the girl to the hospital?
A Yes, sir.
Q You went up to where Gaines' car was which was up here on
the side walk.
·
A Right along there somewhere.
Q Did you see the marks where he ran up on the sidewalk?
173*
*A Didn't notice them.
Q When you got up there the car was up on the side
walk.
A I couldn't say whether it was or not, but I don't think it was.
Q You don't know?
A No.
Q Did you take it up back of the cannon?
A Yes.
Q You work with your father in the garage?
A Yes, sir.
Q The Gaines car was brought down there to be repaired and at
that time he was working in the filling station in the same building?
A Yes, sir.
Q You and Gaines are good friends?
A I have nothing against him.
Q He lived in Dayton?
A I guess he did.
Q \Vent back and forth each day?
A Yes, sir.
Q You know that he did?
A He sayed in town sometimes.
Q I mean he was not a resident of Harrisonburg?
A No.
A
Q
north if
A
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Q Do you know what time he came to work each day?
A Didn't have regular hours.
*Q Don't know what hours he was on duty?
A No, not exactly.
Q What do you mean by that?
A I don't remember. He worked some at night and some in
day time-night shifts.
Q Do you know how the shifts run?
A No.
174*

Re-Direct Exami11ation
BY MR. CURRY:

Q y Ott are not related to Gaines in any way?
A

No.

Q Have you any interest in this case at all?
A

No.
(Witness leaves stand.)

0. M. KNOTT,
another witness called on behalf of the defendant, being first duly
sworn, testified as follows:

Direct E.1·aminatio11
BY MR. CURRY:
Q
A
Q
A
Q
October
175*
noticed
Q
A
Q
A

I believe you now live in Harrisonburg?
At that time, I was staying in Harrisonburg.
At the time of the accident?
Yes, sir.
The accident, according to the evidence, was on Sunday,
5th ?
A Yes, sir, the first Sunday in October.
*Q Where were you at the time of the accident?
A Where was I? I was coming across Grace Street. I
the tnotorcycle it was at the crossing across the tracks.
Where was it when you first saw it? \Vas it running?
The two were going as I turned in Grace Street.
Did you see them afterwards?
Yes.
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Q Did you go to Grace Street?
A Yes.
Q ·Were you in an automobile?
A Yes, sir.
Q Did you see the condition there when you got there?
A You mean after I got there across the tracks?
Q Yes.
A The first impression I got was that he had run into the cement
wall that goes around the gun and when I got there I looked at the
car and took it for granted that it was the motorcycle's fault and did
not pay any attention and did not look for any tracks.
Q The bodies were lying there?
A They had moved the girl-I remember hearing the door slam.
Q They moved her as you got there ?
A Yes.
176*
*Q You made no measurements?
A No.
Q Y ott saw both motorcycles and the car?
A Looked at both of them.
Cross Examination

13Y MR. PAUL:
Q You say when you turned into Grace Street the motorcycles
were about the crossing?
A Yes, sir.
Q How fast did you drive out Grace Street?
A 20 or 25 miles an hour.
Q About the time you got to the tracks, this accident happened?
A It had already happened.
Q Did you see the motorcycle enter High Street?
A No.
Q From where you were about the railroad, you said you
thought he had run into that stone wall?
A Yes, sir, that is the first impression I had.
Q Why was that?
A The men were lying about the middle of the road it looked
like it had hit it and bounced back
Q Could you see them in the road from where you were?
A Not well enough to tell where they were.
Q Could you see this car ?
177*
*A Did not notice that until I had gotten there it had
already been moved up against the gun before ·I got there.
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Q You say it had been moved?
A The rest of them told me-there was where I saw it.
Q You said that some one told you ?
A Yes, sir.
Q Did Gaines tell you ?
A No.
Q Edwards?
A No.
Q Who did tell you?
A Some one said something about hitting the car.
Q You don't know where that car stopped?
A No, when I saw it, it was sitting up there.
Q You said it was moved and some o.;e told you it had?
A When I saw it, it was sitting right there.
Q You said from back here you could see where these people
were lying but you supposed that he had run into the wall ?
A That is my first impression-that he had misjudged the
distance and hit the wall.
Q It was your impression that they had hit the wall and on the
left hand side?
A I would not tell which side.
178*
*Q You found that they were lying on the west of the
road?
A Maybe a little bit.
Q Did you make any measurements?
A No.
Q Notice any tracks?
A No.

Rc-Direcl E.rami11alion
BY 1\tiR. CURRY:

Q
A

Q
A

You were working in the First National Bank and still do?
Yes.
Bookkeeper?
Yes.

BYMR. PAUL:

Q
A

Who was with you?
My brother.

0

.-•.

·~

(Witness leaves stand.)

0

\.
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DR. H. G. PRESTON,
another witness called on behalf of the defendant, being first duly
sworn, testified as follows :
Direct E.ramination

BY MR. CURRY:

Q Your name is Dr. H. G. Preston?
A

Yes, sir.
Q I believe you are an oculist?
179*
*A Yes,sir.
Q Do you practice in Harrisonburg?
A Yes, sir.
Q How long have you been here?
A Eight years.
Q \tVhere \11.rere you graduated?
A University of Virginia.
Q Take a special course?
A Yes, sir.
Q Where?
A Washington and at the University.
Q This defendant here had an automobile wreck on October
5th, about one o'clock in the afternoon that he claimed to be injured.
Did he see you about that?
J.\IIR. PAUL: That raises an important question and
I would like to take it up in chambers.
NOTE: 'The following was had out of the.presence
of the jury.
1\IIR. PAUL: He attended Gaines for injuries received
as a result of this accident. When this suit was brought,
Mr. Curry filled a counter-claim as is frequently done in
these cases. The matter that I am raising is his right to assert a counterclaim against the estate of this girl who was a
passenger. No doubt he had a right to assert it in the suit
now pending against Opal Grant and in order to get around
that counte~claim, ~1r. Curry, I take it, will advance the
view that this was a joint enterprise in which both the opera-
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tor *and every one on it were equally liable. There is no
evidence to indicate that this comes within the meaning of
a joint enterprise. It has been my intention, when we came
to the termination of this case to ask for an instruction to
the jury that no counter claim could be asserted against the
estate of this girl. I admit that it could be asserted against
Opal Grant. lVly view is that it cani1ot be asserted in the
present case against this man as the administrator of this
girl. The question turns on what is a joint enterprise. The
fact that persons go out together with the intention of visiting is not a joint enterprise within the meaning of the law.
It is very clear that the question arises more frequently
where persons engaged in a joint enterprise are seeking
damages and the question is whether or not one of those
persons was a mere passenger. Here, we have the reverse
of it and an attempt is made to assert a counter claim not
only against the operator but against one of his passengers
and on the very point that they were engaged in a joint
enterprise-the law is that a joint enterprise does not go
to the point of visiting, whether they had a community of
interest but goes to the proposition of whether or not they
had any joint control of the vehicle and the evidence does
not show that she was anything but a passenger in the sense
that the law uses that term.

181 *

lVIR. CURRY: The statute itself is very broad. We
have filed a counter claim in this case and have set out the
particulars of our case with the particularity, I would say,
of the Hartenstein case as if I had been called on for a
statement *of defense. As I take it, in this case, it is
• immaterial as to whether or not it was a joint enterprise
or not. That has nothing to do with this counter claim,
because in any action of any kind or character where the
defendant clain1s to have been injured by the accident, he
has a right to assert his claim in that case as an independent
suit.
THE COURT: In other words, if the defendant
would have the right to institute a suit independent of the
fact that the plaintiff has instituted suit, then that is the determination of the question as to whether he has a right to
file his cross claim.
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~1R. CURRY: If he did not have the right to maintain an independent suit, he could not maintain it.

THE COURT: This determines the question whether
he has a right against this particular plaintiff?

182*

MR. CURRY: That would be true unquestionably in
an independent suit that if it was not in the nature of a
joint pleasure trip, then he would not be entitled to recover,
but the evidence in this case shows that it was a joint pleasure trip. They were all in it. VVe show that. It was
brought out from the witnesses on the stand. It was a
joint pleasure trip for all of them and was treated as a
joint pleasure trip and upon that evidence, I have a standing in court and take it that I would be entitled to an instruction on it as a question that would go to the jury. The
Zell case which I think is in 116 Virginia-that, however,
was a case somewhat different from this one, but the doctrine is laid down there. There *two parties were in an
automobile, one was driving the car and the other an alleged
passenger, but one was the owner and the other was the
driver. The owner was not driving-the other man was
driving, but they were going out for a common pleasure trip,
but there is a diversity of opinion among the courts as to
what is a joint enterprise. I had a Coffey case that went
to the Circuit Court of Appeals-but what a joint enterprise
is, that depends on the evidence. The evidence in this case
shows that it was a joint pleasure trip. They admit that.
All three of the witnesses said that it was a }oint pleasure
trip-for the pleasure of each of them I take it that that
would be sufficient to allow me to take that to the jury and
it was brought out for that purpose.
THE COURT: They said it was a joint pleasure trip.
The very fact that a witness said that, I don't know that
would mean it or make it so if the facts showed it was not.
I am unable to say.
MR. PAUL: lVIy view is as Mr. Curry says, these
witnesses testified that they were going on a joint pleasure
trip they do not know the meaning of that.
·
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THE COURT: I don't think that there is sufficient
evidence to impute any negligence of the driver of the car
to this particular person. If that is the object of introducing the evidence, I will sustain the objection. However,
if you can see your way clear-let the evidence go in now
and I will determine whether I will strike it out. I am inclined to sustain the objection and, yet, on a further examination of *it, the question is going to arise in another matter.

183:;:

NOTE: 'The eYiclence following was taken before the
jury.
TI-IE CO U R'J' : 'l'he question is objected to and the
ground stated and the Court admits the evidence over the
objection, subject to the right to consider the question on a
motion to strike it.

A

He saw me on the afternoon of October 5th.

Q Did you find him injured in any way?
A Yes, sir.
Q Tell the jury what the injuries were.
A He had an injury to the cornea-that is the clear part of the
eye-right eye.
Q Please explain ·was the cornea is?
A The front part of the eye that is conical shaped, transparent
-like glass and that' lies in front of the colored part of the eye. It
is very delicate.
Q Did i't affect the vision ?
A Unless it is tra11sparent, it is like looking through a \:Vindow
that is not clean.
Q Just what was the extent of his injuries.
A The cornea had scratches on it over an area extending from
about four o'clock on the dial of the clock. We usually take-speak
of the positions on the eye like the dial of a clock-from about four
o'clock on the dial of the eve over an area of about two millimetersone millimeter is-ten millfments in a little short of one-half an inchso one millimeter would be close to one-sixteenth of an inch.
184* *These scratches extended across the cornea from four o'clock
down below the pupil and along the ·lower part of it in the
right eye.
Q From four o'clock to what point on the clock?

Robert Gaines

'l!S.

J. lvl. Campbell} Administrator

155

A Toward nine o'clock-straight across. Did not extend clear
across to nine o'clock.
Q Did that affect his vision?
A There was considerable inflammation and it very probably
affected his vision.
Q l-Iow long did you treat him-more than once?
A I saw him over a period of some weeks at intervals.
Q Did your treatment require him to rest?
A On the 5th he was put in the hospital and stayed there all
night and left the next day and we advised treatment at home to the
eye and rest for some period of time.
Q Remember how long you waited on him?
A Not exactly.
Q He claims it was about 30 days.
A I can't answer that.
Q Did not keep a record of it?
A I have a record at the office.
Q You don't have a memorandum of that record?
A No.
Q Have you examined his eye-that was the right?
A Yes, sir.
Q Have you examined that eye recently to see
185* *whether the vision has been affected?
A Yes, sir.
Q vVhat would you say about that?
A From the examination I made, he has an apparent loss of
vision in the right eye which amounts, according to the percentage
allowed by the Commission, 75 per cent. I have a chart of the Compensation Commission that determines the relative per centage and
he has 75 per cent disability in that eye according to his chart.
Q He is 75 per cent?
A Apparent loss of vision.
Q Can anything be done for that-qm that be cured by glasses?
A I will have to answer that I do not think that anything short
of some treatment will cure that.
Q It is permanent in its nature?
A Unless it is possible to correct it by glasses or some operative
procedure.
Q vVhat what your bill-how much did he pay you for your
services?
A This is the result of not having looked up the data but I
judge it was around $19.00 or $20.00 for services rendered.
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A
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Should that eye have attention by an operation or glasses, or

It should be studied to see whether that will do him any
good.
186*
*Q \i\T ould it take much study to ascertain it?
A It would take a careful examination of his eye.
Q It could he determined whether or not an operation should be
performed or whether the correction could be made by glasses?
A I think we could determine that after two examinations.
Q Would this have the effect of making him nearsighted?
A No, sir.
Cross Examination

BY MR. PAUL:

Q Since you treated him after this accident, has he been back
to you any more?
A Do you mean since I discharged hin1?
Q Yes, sir.
A Back for an examination day before yesterday.
Q First time he came back?
A Yes, sir.
Q He had been a patient of yours before the accident?
A No.
.
Q Would it be possible to say that the condition of his eye was
the result of this accident or might it have been the result of something
else?
·
A Having seen the patient at the time of the
187* *accident, it would he within the realm of our best judgn1ent
that it was done in the accident.
Q You know nothing about his previous optical history?
A No.
BY MR. CURRY:

Q As a matter of fact, was anything wrong with his eye except
the scratch ?
A No.
(Witness leaves stand.)
NOTE: At this point, Court adjourned for lunch
from 12:30 to 1 :30.

0
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ROBERT GAINES,
the defendant, called in his own behalf, being first duly sworn, testified
as follows:
Direct Examiuatiou

BY MR. CURRY:

Q You are the defendant in these suits against you?
A

Yes, sir.

Q Three of them?
A

Yes, sir.

Q Where do you live?
A
Q
A
188*
A

Q
A

Q
A

Q
A

Q
A

Q
A

Q
A

Q
A
Q
A
Q
A
there.

My home is in Dayton.
Raised in this county?
Yes.
Q Where do you work?
*A Waynesboro.
Q What do you do?
.News stand and novelty shop-I run that.
For yourself or some onecelse?
Some one else.
How long have you lived in Waynesboro?
Four months.
Last October, the time of this accident, where did you live?
Dayton.
Where did you work?
Tutwiler's Filling Station.
What did you do?
I had some bookkeeping and other work-clerical work.
Worked for them?
Yes.
\i\lhat kind of a day was the day of the accident?
It was clear and was not warm and not cold.
It was dry?
Yes, sir.
About what time do you think this accident happened?
I should say between 1 :15 and 1 :30. Somewhere along

Q Where were you going?
189*

A Coming in town from Dayton.
*Q About what time did you leave Dayton?
A Twenty minutes-between 12:30 and 1 :00.

•
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Q
A

How far is it from Dayton to Harrisonburg?
Just about four miles.
Q Just a short distance?
A Ten or fi £teen minutes.
Q On the. day of the accident you were coming here?
A Yes, sir.
Q What road were you traveling on?
A What they call the Dayton pike-No. 17.
Q As you drove along toward Grace Street where it ·happened,
what side of the road were you on?
A On the right.
Q \Vhat do you mean?
A Not to the extreme right. I was on the right-hand side of the
road.
Q Yott mean from the center ?
A Yes, sir.
Q What speed were you making along there?
A At that tin1e I was not driving over 25 miles an hour and
don't think I went over thirty the whole distance. I was not in a
hurry.
Q Where were you when you saw the motorcycle?
A When I saw it, I was fifteen or twenty feet this side of the
gate of Mr. Branham's house.
Q Did that motorcycle stop at the stop sign?
A No.
190*
*Q What side of the stop sign did it nm on?
A 1 was not looking right at the stop sign, but from all
indications it came around the left.
Q What do you mean?
A When I first noticed it-when I realized that there was going
to be a collision, it was on the left side.
Q At that time you were on the right-hand side of the road?
A Yes, sir.
Q If you had drivet1 straight on like you were what would have
happened with reference to you and the motorcycle?
A Had a collision-no way out of it.
Q Could you have turned to the right so as to avoid it?
A I don't think so.
Q When you saw this motorcycle coming, was it fast or slow?
A As fast as it could make the turn.
Q Do you ride a motorcycle?
A I ha,·e rode them, hut don't operate them.
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Q You were coming-would you make an estimate of how fast
it was going?
A Not the exact speed.
Q vVhen you are approaching in a car, can you tell about the
speed as well as if you are on the side?
A I think it is about the same.
191 *
*Q As far as you can see, how did the speed at which
your car was going compare with the speed of the motorcycle?
A I think they \vere coming much faster.
Q I believe you estimate you were going-A Not over twenty-fiYe.
Q Much faster than you were?
A Yes, sir.
Q \i'lhat did you do there at Branham's gate, just a little this
side of it?
A When I first saw the motorcycle I took my foot off of the
accelerator and slowed up and saw at the last moment that there was
no way to avoi.d it unless I cut short to the left.
1\tiR. Pi\ UL: I will have to object to. that testimony
on the ground that there is no such defense stated in the
grounds of defense filed by the defendant. There are the
grounds filed in which no such defense as this was made, it
being a distinct allegation that the defendant was traveling
on the right-hand side of the road and in his proper place
and was run into and if the defendant took the sudden
emergency-\Ve have had no knowledge of anything of
that.
lVIR. CURRY: I will ask to amend my statement.

192*

TI-lE COURT: lVIy view of the case is that if there
had been nothing filed except the general issue. You called
for grounds of defense in this case, xou have a right to
amend and should be permi ttecl to amend, but when I do
that-under Section *6104, you can amend. As I view the
case, I will have to sustain the objection to the introduction
of the evidence until you amend your plea, if you amend it
you can do that. The next question can go on.

l\tiR. PAUL: The declaration in the case specifically
charges a negligence of which this defendant is liahle. The
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fact that he was driving his car at the time of the accident
or just previous thereto on the·Ieft-hand or west side of the
street and that this negligence on his part was the cause ofthe accident.
THE COURT: If that is the condition, I will overrule the objection. I think that defense can come in under
the general issue. If you had actually called for a statement
of the grounds of defense and that had been left out, I an1
inclined to think that I would have allowed an amendment
to that statement.

MR. PAUL: There is no paper entitled grounds of
defense but that paper-it is exactly what it is.
THE COURT: Overrule the objection.

MR. PAUL: Point saved.

BY lVIR. CURRY:
Q Why did you turn to the left?
A To try to avoid the collision.·
Q If you had not turned to the left, would there have been a
collision?
A Yes,
Q vVhat kind?
193*
*A Head-on.
Q Is there any way that you could have turned to the
right to avoid it?
A Not that I could see at the moment.
Q vVhere did the motorcycle hit you?
A Just as I cut to the left, he slid sideways and hit me-he hit
me at the right fro~1t fender and evidently passed on back for the rear
fender was damaged-the car was completely out of control-no way
to control it.
Q Do you know whether you put on your brakes?
A On the foot brake.
Q \¥as it necessary that you had to act instantly?
A Yes.
Q Did you go hack or were you able to look at the situation
there, the tracks?
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A Never paid any attention to the tracks for the reason that my
eye was hurting.
Q Did you see the young lady as she was thrown out?
A It was over so quick. I could not see it.
Q How was your car affected by it?
A Right glass was broken, front fender, running board, both
damaged, and front wheel broken out of line.
Q Just one wheel?
A One worse than the other.
Q Could that car be run afterwards?
A It could not be turned-could nm straight.
194*
*Q After it was injured, do you know whether it
dragged?
A Yes.
Q Like it was locked?
A Yes.
Q When the accident occurred, you lost entire control of your
car?
A Yes, sir.
Q Did you run it or try to run it further?
A I did not.
Q Did any one?
A Grattan Edwards.
Q \Vhat did he do?
A He got in the car and tried to turn it around in order to come
hack to take them to the hospital.
Q I-Iow were you affected in the accident?
A It was a shock to me, but the only place that I was injured
\Vas my eye.

MR. PAUL: I object to that testimony on the same
grounds as stated this morning.
BY MR. CURRY:
Q
A

Q
A

Q
195*

Did you have to have it treated?
Yes.
Who did that?
Dr. Preston.
How long.
A About a month.
*Q Were you able to do anything during that time?
A No.
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Q \Vhat kind of work were you doing-did you do work that
you have to use your eye?
A Bookkeeping and clerical work.
Q How is your eye? The doctor stated that it was 75 per cent
disabled?

lVIR. PAUL : Object.
THE COURT : Overruled.

MR. PAUL: Point saved.
BY MR. CURRY:
Q
A
Q
A

Q
A

Q

How is your sight affected?
Considerably. Practically everything is blurred in that eye.
You mean looking at a distance or close?
Both.
The eye is practically· in a blurred condition?.
Yes, sir.
How much did you expend in the treatments?

l\t1R. PAUL: Objection.
TI-lE COURT: Overruled.
1\IIR. PAUL: Point saved.

A $19.00 for Dr. Preston, and I had a small hospital bill-less
than $5.00.
Q How much time did you lose?
A About thirty days-I think twenty-seven days.
Q \Vhat were you earning?
196*
*A $20.00 a \veek
Q Does the condition of ·your eye affect you 111 your
work?
A Yes, sir.
.
Do
you
suffer
pain
from
it?
Q
A If I used it considerably, read a lot, I do.
Q In your work keeping books?
A It is affected some.
Q T-Iave you e\·er ridden a motorcycle?
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I have never operated one.
Cross Examinatiou

BY MR. PAUL:

Q
A
on and
Q
A

Where were you going that day?
Coming in to Harrisonburg. The \Vorld's Series was going
I went in to look at the score board.
Thgse games started at one o'clock.
I don't recall.
Q Don't you know that those games always started at one
o'clock?
A Different times in different cities-! think the teams were in
St.· Louis then.
Q You were hurrying in for that?
A No hurry whatever.
Q You say it was a little after one o'clock?
A That was about 1 :30.
Q Y ott were hurrying to see the score?
A No.
197*
*Q Coming in to listen. to the radio or look at the electric score board?
A Score board.
Q Have you seen this sketch?
A I have not examined it closely.
BY MR. PAUL:
Q lVIr. Gaines, you now state that the reason you were on the
west side of the road when this accident occurred was because ~'on
were forced into that position in an effort to escape this collision.
\\Then did this defense first occur to you?
A That is what happened.
·Q Did you tell your attorneys about this immediately following
the accident?
A I did not talk with any attorneys following the accident.
Q When you first consulted your attorney about this-when did
you first consult him?
A \Vhen they filed the suit.
Q Never talked with him.
A Not any particular-nothing defi;1ite.
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You mean to tell me that you did not-No lawyer.
.
Q You mean that no lawyer talked to you about the case at allhad not gone over it with you?
A No.
Q
A

MR. CURRY: Objection.

THE COURT: Overruled.
1\tiR. CURRY: We except upon the ground that it
calls for irrelevant and improper evidence.
BY lVIR. PAUL:

Q Did you discuss the facts of the case with other persons who
• were interested in the legal end of it?

1\tiR. CURRY: Object to that as it is itni)l·oper.
THE COURT: Overruled.
MR. CURRY: vVe except.

DY MR. PAUL:
198*

Q Did you, right following that, discuss the *questton
of liability in this case?
A vVith whom?
Q I have no one in mind.

lVlR. CURRY:
petent.

I object to that-that can't be con1-

THE COURT: Sustained.
BY MR. PAUL:
Q Any one who was interested in preparing or undertaking
your defense in the case from the standpoint of what happened in th~
road that day?
"
A ~Vhat was the question?
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Q Didn't you talk, right following the accident, with some one
-right before the suit was brought-with lawyers or other persons
interested in your defense of the case?
1\tiH.. CURRY: I object to that

T'HE COURT: Overruled.
l\1H.. CUH.H.Y: Exception upon the grounds that ;l
calls for grossly improper testimony.
IJY MR. PAUL:

Q Did you, following this accident and before the suit was
brought, talk with lawyers representing you or with other persons interested in preparation of your legal defense?
MR. CURRY: Objection.

THE COUlrr: Overruled.
1\'IR. CURRY:
above.

Exception upon the grounds statc<l

A I talked to no lawyers about it, until after.
*Q Did you tell them at that time about your being on
the left side of the road?
A Yes.
Q You told the!n that at that time?
A Yes.
Q After then suit was brought, you did consult with a lawyer?
A Yes.
Q Y ott told them that?
A 'Yes.
Q Told them all of it?
A Yes. '
Q Do you know about what point in the street this collision
occurred?
A Just about where they have the oil spot.
Q To the west of it?
A I am speaking of the circle.
Q You think it was a few feet west?

199*
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A No.
Q \Vhich way?
A May have been east or west. I am n9t positive just wlH.'IT ii
happened-it is within a distance of a few feet around the spot.
Q Do you know where the bodies were lying?
A About.
Q Are they l~cated about right?
A Yes.
200*
*Q Will you tell me if the collision occurred over here,
how these bodies got over to the west of the road.
A I could not explain that.
Q Do you mean to tell the jury that when you came clown here,
you could not go right to the right there?
A At the last moment, I could not.
Q You could not at the last moment?
A I did not know the motorcycle was coming out there-! was
not expecting it.
Q You say you first sa·w it when you were about twenty feet
this side of Branham's gate?
A Yes.
Q You came over the rise in the same position?
A Yes.
Q You say you ·were going 25 miles an hour?
A Yes. •
Q What, if anything, prevei1ted you from using that entire
space?
A For the simple reason that the motorcycle came around on
the left and crowded me.
Q Came around here?
A Yes.
Q Where did it come?
A Out of Grace Street-did not watch it very close, but it
crowded me.
Q Did you blow your horn ?
A Don't recall.
201 *
*Q That street is forty-five feet wide and part of it
fifty. It shows that thirty feet from that blood spot, from
where the driver was, and 27 feet from where this boy was lying
there and you mean to tell the jury that you did not have room in
there?

A

No.

Q

Do you mean to tell the jury that after you passed Branham's
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house and seeing the motorcycle entering here you did not have time to
stop your car ?
A It was not my place to stop.
Q You kept going?
A I took my foot off the accelerator and slowed down gradually.
Q You did not think it was your place to stop?
A Under the law it is not except in emergency.
Q You did not think it was an emergency?
A It was.
Q vVh y didn't you stop ?
A l tried to.
Q Why did you turn?
A If I had not, we would have had a head-on collision.
Q You say you were on your side of the road?
A Yes.
Q That it would have been a head-on collision?
A Yes, sir.
Q Will you tell when you got fifteen to twenty feet
202* *whether there would have been any collision at all if-A I guess they decided to go on their right side.
Q That is something you just thought of?
1\ Thought of it long ago.
Q You guessed that they decided to go to their right?
A Yes, sir.
Q Did you see them turn?
A No. They were coming around.
Q Did they turn?
A Did not turn to the right-it was too quick.
Q \Vhat do you mean by saying that you guessed they decided
·
to turn to their right?
A Looked like from all evidence- that they were trying to go to
their right.
Q That is just a guess on your part?
A Yes.
Q You were right there. \Vhat did they do? That is just a
supposition on your part?
lVIR. CURR'{: 'vVe object. Let the record show
that l\'Ir. Paul has been standing oYer this witness and examining him in a dominating way. It is true that he was
examining him for a short while with his map. l-Ie had a
right to do that, but to a layman it is extremely embarrass-
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have never done that in my practice.
J\IIR. PAUL: I don't think that I am dominating him.

203*

THE COURT: The court has discretion in the matter and *does not see any dominating?
1\1R. CURRY : We except.

BY MR. PAUL:
Q I ask you again-when you said you guessed they must have
turned to their right. You did not say that they turned to the rightyou are not prepared to say that the motorcycle turned to the right-A That was their course of travel, trying to get to their side of
the road.
Q If they were doing that, why did you cut in?
A They crowded me out there.
Q Crowded you out there?
A Yes.
Q You say you saw them come into Grace Street at the stop
signal?
A Not right at the stop sign.
Q Where did you see them?
A I don't recall where it is with reference to the signal-may
have been a little back.
Q Were you looking at them?
A Not right at the stop signal.
· Q Before or after they passed the signal?
A After-don't think I s-aw them before.
Q How far did they come when you first saw them up here in
the street?
A They were still on Grace Street.
Q About where were they?
204*
*A About the entrance to High Street.
Q You, yourself, were about here (indicating)?
A Back a little further.
Q You were down there-that triangle there where the gun is
sitting-you were not at the edge of that?
A No.
Q Where were you when you first saw them?
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Ten or fifteen feet from Branham's gate-north.
Along here some place (indicating) ?
Yes, sir.
Q Then I understaod you to say they were along in here some
place (indicating).
A Right close to the stop sign.
Q Traveling 25 miles an hour, could you have stopped your car?
A Yes, sir, but how did I know they were going to run around
on the left?
Q. Y ott said you did not sec them-until they had already
passed it?
A I did not say that.
Q What did you say?
A Did not notice when they passed the sign, but I noticed they
were on the left. ·
Q You say they were on your left?
A Yes.
Q Certain of that?
A Left-hand side of the ·road on my side.
205*
*Q \Vhen you first saw them, they were about there?
A Yes.
Q Coming rapidly?
A Yes, sir.
Q Could you have stopped your car?
A It was north of the gate then.
Q I want to be fair to you. I understood you to say that you
first saw the motorcycle at the time. when you were fifteen or twenty
f cct north of Branham's gate?
A Yes, sir.
Q And then when you first saw them, they were about there
(indicating?)
A They were back ·further than that-back of the stop sign.
Q Then you did see them.
A I did not see which side they passed on.
Q You did not blow your horn?
A Not that I know of.
Q Did not slow up your car ?
A Yes, took my foot off the accelerator.
Q You kept on going?
A Yes.
Q Because -you thought you had the right of way?
A Yes.
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Q I win ask you again, why was it when they came around
here and you thought a collision was imminent that you did not cut to
the right, cut into that wide expanse of Grace?
206*
*A For the simple reason that they were crowding me.
If I had cut to the right, there would have been a head-on
collision.
Q After they hit you, these bodies fell over to the east of the
car-they did not fall on top of the car?
A Did not see them when they were going through the air-it
was too quick.
Q Don't you know that they fell to the east of the car?
A I can't say where they fell.
Q Did you have the car under control when you came down
there?
A Yes.
Q vVhat kind of control?
A Good.
Q At what point did you put the brakes on?
A Just about ten or fifteen feet from the collision-at the last
moment?
Q Foot brake?
A Yes, sir.
Q \iVill you tell us why if you put on the brake your car
skidded?
A I don't know.
Q Don't you know the \vheels locked and skidded?
A Yes.
Q They did?
A They did. That depends on the conditions.
207*
*Q Was it dry or not that day?
A I don't remember. Depends on how hard you put
them on.
Q How hard?
A As hard as they could be.
Q And yet with those brakes on as hard as they could he,
traveling only 25 miles to start with and having slowed down and you
went clear across over there and went up on the walk.
A The car was clear out of control.
Q Brakes were not out of control?
A I don't know. After the accident, the car was entirely out
of control.

--------~-

Robert Gaines vs. J. J.l1. Cam,pbell, Adutinistralor

171

Q As far as guiding it was concerned?
A I suppose so.
Q Not out of control as far as stopping?
A In the excitement I don't know whether I put the brakes on
after the accident or not.
Q Don't you know that the marks of your car are clear up on
the sidewalk?
A I don't think so.
Q Vv ent clear up on the walk
A I don't know. When it stopped it was right at the sidewalk
Q Did you look at the marks on the walk?
A .Never examined them.
Q \\.rhen did you next go out there?
208*
*A I passect by about three days later when J got out of
the hospital. I did not stop.
Q Then you did not look around that day to sec the marks?
A No.
Q vVill you indicate to us the course of this motorcycle coming
around there?
1\tiR. CURRY: Object to that as improper.

THE COURT: Overruled.
1\tiR. CURRY: vVe except upon the ground that thi.-;
witness has been asked question after question regardiHg
this very same point an~l there will be no end to it.
A The course of the motorcycle was back in here-it came
around-! can't say how it came around-came around on the left
side and over here. I was coming this way. If I had gone on to the
right, I would have had a head-on collision and I cut to my left.
Q You say that if you had cut to your right there would have
been a head-on collision?
A Yes.
Q Then you must have been traveling _fast?
A No.
Q If you were traveling along here there would have been no
head-on collision?
A .No.
Q They came out here, according to your statement ( indicating)?
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*A At that time if I had cut to the right, there would
have been a head-on collision. It appeared that they were
going to pass me on the wrong side of the road.
Q You did not do anything until you were right on them?
A No.
Q Did not make any effort to tun1 until you were right on them?
A No.
Q Traveling right along here (indicating)?
A Yes, sir.
Q You did not make any effort to turn at all hut were going ·
straight?
A Yes, sir.
Q Y ott made no effort to turn until they were right on you?
A It was not necessary.
Q Going to keep straight on?
A Yes, sir-did not intend to go in Grace Street.
Q Keep right on up High Street?
A Yes, sir.
Q You still insist that you had the car under control?
A Yes, sir, until after the collision.
Q And then you say the brake was not out of your control?
A Right front wheel.
210*
*Q Brakes were not out of control?
A I don't know.
Q Nothing to keep you from stopping?
A No. You can get that from a mechanic.
Q You did not go out to see the pictures? See the location?
A No.
.

Re-Direct Examination

BY MR .. CURRY:

Q You knew that yon had the right of way?
A

Yes, sir.

Q Did you do everything you could to avoid this collision?
A

I did.
( \iVitncss leaves stand.)

211*

=::LESTER F. JONES,

another witness called on behalf of the defendant, being first duly
sworn, testified as follows:
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Direct Examiua.tion

RY MR. CURRY:
Q vVhere do you live?
A

Staunton, Virginia.
What is your occupation?
·
A Traffic officer.
Q \Vhere?
A Staunton.
Q How long have you been traffic officer?
A Three years.
Q What are your duties and how do you go about?
A Ride a motorcycle and go over the whole city.
Q Do you work outside of the city?
A No.
Q Confined to Staunton?
A Y.es, sir.
Q Is that your entire business?
A Yes.
Q vVhat kind of motorcycle do you use?
A Harley-Davidson.
Q The machine here as has been testified to was a HarleyDavidson, 1928 model.
A Yes, sir.
Q Are you familiar with it?
212*
*A Yes, sir.
Q Y ott use the same kind of machine?
A Same kind of machine, but it i.s a year model later.
Q What model is yours?
A 1929.
Q Is there any difference in the size?
A I would not think so.
Q \iVhat is the weight of one of the machines?
~
Five hundred and fifty pounds.
Photograph
No. 1 is a view of a 1-Iarley-Davidson?
Q
A Yes, sir that is a 1928 model.
Q Weighs 550 pounds?
A Yes, sir.
Q About what is the length of that machine?
A Length of the machine is sev~n feet six inches.
Q 1\IIeasure from tip to tip.

Q
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A Front of front wheel to back of back wheel.
Q I-I ow long is the body of the machine?
A I don't really know.
Q vVhat is the height of the machine?
A 'I'wo feet-I wrote the dimensions clown-two feet mne
inches-that is from ground to middle of gas tank.
Q Is that higher than the saddle?
A Yes.
Q· I-I ow much?
A· Three inches-two feet six inches to seat.
213*
*Q What is the distance fron1 the horn of the saddle to
the hancile bars? Space for any one to sit?
A From the front part of the gas tank to the rear is. two feet
two inches-Q What is the size of the gas tank?
A The width is ten inches.
Q Is it round?
A Round corners but flat on top.
Q Is it a ·place that any one can ride astride or sideways?
A They can do it in an uncomfortable way.
Q If any one is riding on there, is there space for some one to
ride there?
A That depends whether there is a speedometer.
Q Do you have a speedometer?
A Yes, sir.
Q Right next to the seat?
A Yes, sir.
Q If there was a speedometer on this car, how much space
would there be for any one between it and the handlebars?
A Eleven inches.
Q The speedoineter is right in front of the saddle.
A Small part of the gas tank
Q \Vhere is the shift?
A On left side.
Q \\That is on the right side?
A .Nothing, but if you were riding on the gas tank
214* *to the right, it would interfere with the brake.
Q Where is the brake situated?
A The brake is situated just about two feet back of the front
part of the gas tank straight down.
Q Suppose some one was riding the gas tank, could the brake be
operated?
·
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A It would be difficult-very much so.
Q Is there anything else that it would interfere with riding
sideways?
A \,Y ould interfere with the handle bars.
Q How?
A He would have to reach clear round them to the handle bars.
Q If she was sitting side\vays?
A Yes, sir.
Q \.Yhat is me~nt by the gear shift?
A That is on the left-hand side.
Q In what way do you control the machine?
A Clutch is on the left side, and to work the clutch, you work
the gear lever.
Q Throw it in and out of gear on that side?
A Yes, sir, on the left side.
Q On the right side you shift?
A Brake on that side.
Q Shift on left side?
A Yes.
Q Any one astride \:vould interfere with the shift?
215*
*A Yes, sir.
Q Sideways also?
A Yes, sir.
Q Then on the right side, you say it ·would interfere with the
brake?
A Yes, sir.
Q Is that the only thing it would affect you m handling the
hrake?
· A 1-!anging over that side would keep you from getting your
f oat on the brake.
Q Does it take much experience to ride a motorcycle and run it?
A Yes, sir.
Q Tell the jury about it.
A In the front place, you have a lot of weight between your
legs-550 pounds-and naturally when you get your machine in
motion it means that you have got to keep yourself balanced and you
have to do a lot of manipulating of your gears and things and to keep
in a straight line.
Q Is that done by the handle bars?
A Biggest part of it is in the way you handle your body.
Q Can you turn your motorcycle just by the use of your body?
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You have to use your handle bars to a certain extent to make
a turn-a slight turn you can work your body at the same time.
216*
*Q About how long does it take to learn to ride a motorcycle?
A It took me a few months.
Q Does the fact that any one is on the motorcycle, say on· the
rear, does that affect the operator?
A If the one on the rear seat does not know exactly how to
ride with the one that is operating it, it is difticnlt in handling the
machine.
Q \¥hat do you n1ean?
A if the person riding on the back don't lean with the person
driving the motorcycle and leans the wrong way it would cause him
to fall-cause the machine to fall.
Q Would it cause it to swerve to the side?
A Yes, sir, more than likely.
Q How is it if they are riding in front of him?
A Make it more dangerous than in the back. I have never ridden one in front of me.
Q I believe you said it would affect the use of the brake and the
shift?
A Yes.
Q Anything else?
A Visibility.
Q If any one is sitting in front of you, can you see without
twisting around?
A You would have to twist around to guide it.
Q The position of the operator is three inches lower than the
gas tank?
217*
*A Yes, sir-the highest point of the gas tank is ten
inches.
Q You mean above the saddle?
A Four inches higher.
Q The rear of it-it is slanting?
A Down to the saddle.
Q Three inches down to the saddle.
A Yes.
Q And an operator of a motorcycle, so far as you can judge,
with two persons with him on it, one in front next to the handle bars
•
and one in the rear, would be difficult.
A I would imagine-! would say it is difficult-a difficult way
to ride. As I said, I never rode with three people on it. I have rode
with one person in back.
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One in front-does it interfere with the use of the ·handle
No-they are out wide-gas handle on one and brake on the

On n1otorcycles such as this, are they of a high speed?
Yes, sir.
Q High powered?
A Yes, sir.
Q Can you tell by looking at the photographs, 1 and 2, as to
ho\y the machine was bunged up ?
A That machine was certainly struck a hard lick, whether the
machine ran into the car or whether it was run into.
218*
*Q I would like for you to .state whether or not they
are strong machines?
A Yes, sir, real strong. Th_e forks are reinforced steel.
Q \Vhat do the photographs show with reference to the forks?
1-\ Turned clear around the opposite ·way.
Q Do you see how the tire is affected?
A Clear off of it.
Q Vvould it take much morce to put a machine in the shape
that is in?
A Yes, sir, it would take an awful lick.
Q Could that be done by a side swipe by an automobile?
A I don't think it possibly could to the extent that the machine
is damaged.
Q This is a side vie·w of the car-Chevrolet car-side view and
front view showing the wheel and I wish you would look at it. Have
you had exp~rience in running cars?
A I own one.
Q How long have you run cars?
A Last fifteen years.
Q Does it appear to you, as an experienced tnan, that the motorcycle collided with the car?
:rvrR. PAUL: Objection.
THE COURT: Sustained.
210*

1\tfR. CURRY: \'!\/ e except upon the ground that it is
*competent to show by an expert witness.
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BY 1\i!R. CURRY:
Q You have stated that if was your opinion that it would have
been impossible for that motorcycle to have been bunged up like it was
by a side swipe by a car?
A Yes, sir.
Q At what speed would you estimate that this motorcycle ran
against that car at the side, judging from the appearance of the motorcycle?
MR. PAUL: Objection.
THE COURT : Sustaihecl.
NIR. CURRY: Exception-we think it is perfectly
competent to show that.

BY lVIR. CURRY:

Q I would like for you to state whether or not it was-I will .
withdraw that question. The witness is with you.
Cross Examinatiou
llY MR. PAUL:
Q I believe you said that that motorcycle gave evidence of having been in a violent collision?
A Yes, sir.
Q You said also that you were not able to say whether it hit
something or whether it was going fast or what.
A That right.
Q As a matter of fact, when two vehicles come into collision,
the more damaging effects are on the lightest?
220*
*A Yes, sir, in some cases.
Q If a motorcycle comes into collision with a heavy car,
the damaging effects are apt to be most generally on the motorcycle.
A From the wav it was hit it would.
Q If a motorcycle and a Chevrolet car came together-the
motorcycle is apt to be more damaged.
A In case of a head-on it would.
Q Looking at these pictures, is it not evident that motorcycle

-Robert Gaines vs. J. J\11. Campbell, Administrator

179

came in contact with the car in a glancing blow that hit the front
fender and then went back to the back?
A Yes, sir.
Q It is apparent that the motorcycle and the car collided with
one another?
A Yes.
Q You were speaking about the sizes of motorcycles, what din1ensions did you give?
A From the one I ride-I don't think there is any difference in
the 1928 model.
Q How many seats has yours?
A One.
Q This one has a tandem?
A Yes, sir.
Q Two seats-somewhat different model?
A I can have a tandem on tnine. The tandem is an accessory
that you can put on.
*Q You don't know whether or not there is any differ221 *
ence between the 1928 and 1929 models?
A Not that I know of.
Q You said the gear shift is on the left side?
A Yes, sir.
Q Handle it with your left hand?
A Yes, sir.
Q Some one sitting on the gas tank facing out to the right
would not interefere with the gear shift?
A It might to a certain extent.
Q To what extent?
A Depends on how far she was sitting on the gas tank.
Q The evidence shows that this was a small girl weighing
about 100 pounds and five feet two inches tall. She was sitting sideways on the motorcycle facing the right-that should not interfere
with the gear shift?
A \iVould have to reach around her to get to the gear.
Q She was facing the right?
A I understand that.
_Q You say it depends how far she was sitting on the left side?
i\ Yes, sir.
Q The brake is operated how?
A Right side.
Q That is a foot brake?
*A Yes, sir.
222*
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Q How far from the ground?
Six inches.
Operate it with your foot?
Yes,sir.
Q If any one sitting up on the gas tank-a girl about five feet
two inches, with her legs over to the right and facing the right, it
would not interfere with the operation of that motorcycle-the brake?
A He would not be able to get his foot on it at all.
Q Y ott mean to tell n1e that the brake could not he operated
with a person in that position at all?
A No.

A
Q
A

BYMR. PAUL:
Q Mr. Jones, is it not true that there is also a brake which is
operated by hand from the handle bar?
A Yes, sir.
Q The regular service brake on these machines is operated from
the handle bar is it not?
A Yes, sir.
Q Did you ever see any one riding that way?
A No.
Q Your knowledge of automobiles would be about that which
would come to any one who had one for his own use?
A Yes, sir.
Q I believe you said that a person sitting on a gas tank would
not interfere with the operation of the handle bars?
A I would not think so.

MR. CURRY: I offer in evidence certain traffic orclinances of the City of Harrisonburg entitled "Traffic Ordinance" to regulate travel and traffic upon the streets, alleys
and sidewalks of the City of Harrisonburg, Virginia. January, 1927. (See Ordinance below pr. six over.)
223*

*THE COURT : Is that all, gentlemen?
l\1R. PAUL: I think so.

MR. CURRY : I suppose so, although there might
something else occur, I don't know.
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NOTE: The jury was discharged at 3:45 to return
tomorrow morning at 9 :30.
..
Friday lV{orning, August 21, 1931.
Court met pursuant to adjournment on yesterday.
Present : Same parties.

lVIR. CURRY: Last evening when Court adjourned,
I supposed that the defendant was through with his evidence
but, on last night, by a mere matter of accident, I discovered new and material evidence that could not have been discovered by reasonable diligence and the evidence is of such
a material character that it would be unfortunate and extremely hurtful to the defendant not. to be able to introduce it and is not cumulative or corroborative in character.
The evidence is the testimony of two witnesses, Mrs. Armentrout and Mrs. Snyder. Both of these persons, we
thought, were intimate friends or relatives of the Campbells
and Grants and, for that reason, they had not been interviewed and we desire to call these witnesses to impeach the
testimony, respectively, of Opal and Carl Grant and we ask
to be allowed to recall them to lay the foundation to impeach them.
CAPTAIN PAUL: I don't believe the two Grants arc
present as I had told them thev would not be needed here
at the trial further. I think they have -gone home.

224*

*lVIR. CURRY: I supposed that they would certainly
be present for the reason that we came prepared to try their
cases also as they involve the same accident.
CAPTAIN PA l.TL (after some inquiry) : I find that
the two boys-young men-have gone to their home in Bedford County.
lVIR. CURRY: I move the Court to del a v the case
until these two young n1en can be recalled.
·
THE COURT: I cannot do that-It was the understanding of the Court that both sides had finally rested last
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e¥ening and while I told plaintiff's counsel that only one of
the cases would be tried at this term, I don't believe I told
the counsel for the defendant, but I presumed that the de:fendant knew that.
MR. CURRY: I had not heard of that at all and I
agreed to try all of the cases for the especial accommodation
of Captain Paul, and I except to the ruling of the Court in
not staying the trial until the two boys can be gotten here
upon the grounds that it is a very serious matter for the
defendant and that he would be greatly prejudiced by the
action of the Court in not delaying the case until he can get
these people here who could he reached by telephone and
could come to Harrisonburg from their home on their motorcycles in a few hours.
MR. CURRY: I move that I be permitted to call the
witnesses, Mrs. Armentrout and Mrs. Snyder.
CAPTAIN PAUL: I object.
THE COURT: I overrule the objection. You n1ay
call the witnesses and I will then determine as to what I
shall do.

225*

*MRS. ARMENTROUT,

a witness called on behalf of the defendant, being duly sworn, testified
as follows:

Direct E.,ramination
BY lVIR. CURRY:

Q Where do you live?
A

West Grace Street.

Q In Harrisonburg?
Yes, sir.
Q Lived there a good many years?
A Yes, sir.
Q Were you acquainted with the two Grant boys?
A Yes,sir.
,·;·;
Q How long?

1-\
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A

Not very long. I know their mother-! know of them.
Did
they stay at your house?
Q
A Yes, sir, but not until after the accident.
Q Afterwards?
A Yes, sir.
Q Both of them?
A Both stayed some but Carl was there more.
Q Did you ever go with these boys to the scene of this accident?
A Both of them.
Q How did you happen to go with them?
A The family all stayed at my house and when Carl got out
of the hospital he said he wanted to go and see where
226* *it was and I went with the family and we taken Opal in the
car after he got out.
Q Did they go together ?
A No.
Q Carl went to your house?
A Yes, sir.
Q You took hin1 out there?
A Yes, sir.
Q Why did you take him?
A His father and mother were there and Carl wanted to go out
to view the accident-wanted to see it-he said he did not remen1ber
much about it and wanted to see it.
Q Did he remember anything about it when he got out there
and looked the situation over?
MR. PAUL: I object to the introduction of this testimony after the evidence was all" closed an~ object to this
specific question.
THE COURT: 'The objection is sustained.
1\IIR. CURRY: Except upon the grounds that the evidence is of a very material character.
NOTE: The Court then retired to chambers to hear
the grounds of exception.
:J\1R. CURRY: If I were allowed to introduce these
two witnesses, I would be able to show by them, if they
had been allowed to answer, :J\1rs. Armentrout would have
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stated that Carl Grant stated on the ground that he had no
recollection about anything in the world that happened; did
not know whether he had *stopped at the stop signal ; did
not remember seeing the defendant's car and recalled
nothing about the collision; and that afterwards she went
on the ground with both of the boys, Opal and Carl Grant
and neither of them remembered anything in the world
about the accident or any occurrence relating to it and I
urge that it would be extremely hurtful to the defendant not
to be allowed to introduce this evidence without laying the
foundation for it; since the Court will not suspend the case
so we may be able to recall the two boys to lay the foundation, I, therefore, urge that it is, of itself, competent evident to show that neither of the Grant boys remembered
anything about the· accident or the circumst~nces surrounding it without a foundation being laid for it by recalling the
Grant boys.
NOTE: The grounds of exception were fully argued
pro and con by counsel for the plaintiff and the defendant
and it was agreed that 1\irs. Snyder would say the same
thing that Mrs. Armentrout would have testified to had
she been permitted and there was the same objection, same
ruling of the Court and· same exceptions on the same
grounds as set out above.
MR. CURRY: The evidence of these two witnesses,
as we have said, was not discovered until last night and
could ,1ot have been discovered, as we believe, by due diligence before that time. The evidence is material and, with
the other evidence in the case, would, I believe, influence the
jury to bring in a verdict for the defendant and it is not
cumulative, corroborative or collateral and we except to the
ruling of the Court for the af~resaid grounds in not allowing the testimony to be introduced.

228*

*MR. CUH.RY: I desire to introduce ~ertain orclinances of the City of Harrisonburg which I will read from
the Traffic Ordinances to regulate Travel and Traffic upon
the streets, alleys and sidewalks of the City of Harrisonburg, Virginia.
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SECTION 3, l{ESTRICTIONS AS TO SPEED:
(a) Any person driving a vehicle on a highway shall drive
the same at a careful and prudent speed, not greater nor less
than is reasonable and proper, having due regard to the
traffic, surface and width of the highway and of any other
conditions then existing. And any person who shall drive
any vehicle upon a highway at such speed as to endanger
the life, limb, or property of any person, or so as to unnecessarily block, hinder or retard the orderly and safe use of the
highway by those following, shall be prima facie guilty of
reckless driving.
(b) Subject to the provisions of sub-division (a) of
this section, and except in those instances where a lower
speed is specified in this Ordinance, it shall be prima facie
lawful for the driver of any vehicle, save and except only
a passenger motor bus, to drive the same at a speed not exceeding the following:
2. Twenty-five miles an hour in a residence district as
defined herein.
(c) Reckless driving within the meaning of this section shall be deemed to include the following offenses, which
are expressly prohibited :
1. Driving a vehicle when not under complete control, or with inadequate or improperly adjusted brakes.
2. Drive to the left of the center of the street, except
upon .one way streets.
8. Driving a vehicle out of an alley, lane, or building or across a sidewalk into a street without first bringing
such vehicle to a speed of five miles per hour.
9. Making a left turn without passing the right of the
center point of the intersection, whether marked or not,
and without first signaling his intention so to turn.

229*

SECTION 21, VEHICLES l\1UST SLOW DOWN·
AT CERTAIN THROUGH HIGHWAYS: The Mayor
is hereby authorized to designate main traveled or through
highways by erecting at the entrances thereto from intersecting highways signs notifying drivers of vehicles to slow
clown to five miles per hour or a designated rate of speed
or to stop before entering or crossing such *designated
highway and whenever any such signs have been so erected
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it shall be unlawful for the driver of any vehicle to fail to
slow down or observe the designated rate of speed in obedience thereto.
SECTION 64: (After nammg certain streets as
Arterial Streets.)
The Chief of Police shall have authority to designate
according to his own judgment such other intersections
where vehicles shall stop before entering and shall.have
such places marked off; vehicles shall upon arrival at and
before entering, come to a full stop before proceeding.
The foregoing constitutes all of the evidence and all of the exhibits introduced by both plaintiff and defendant at the trial of this
case.
TESTE: This the 14th day of October, 1931.
H. \V. BERTRAM, Judge.
230*

*CEl{TIFICATE NO. 2

Containing all of the instructions given for both the Plaintiff and
the Defendant.
INSTRUCTIONS
The Court, on motion of plaintiff's counsel, gave ·the following
instructions:
~~~-"-t

NO. I·~W)-t.!. ~ b-·

I

(~'".

The Court instructs the jury that the law of Virginia expressly
prohibits any person from driving an automobile in such manner as
not to have the same under complete control at all times, and declares
that driving. a car under such conditions will be deemed reckless
driving.
And if the jury believe that at the time of the accident or im:mediately before, the defendant Gaines was driving his car in such
manner as not to have his car under complete control, then he is guil~
of negligence as a matter of law. And if the jury believe that this
negligence was the proximate cause of the accident or contributed to
the accident, they should find a verdict in favor of the plaintiff.
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MR. CUHRY: The defendant objects to the giving
of this Instruction .No. 1 upon the following grounds:
( 1) Because it leaves out altogether any reference to the
evidence in the case which shows or tends to show that the
deceased was on a joint enterprise with the operator of the
motorcycle at the time she was injured and his negligence is,
as we claim, imputed to her, and leaves out of consideration
altogether the evidence showing or tending to show that the
deceased was negligent in riding in front of the operator of
the motorcycle and with another person sitting in the rear of
the operator so that the *the operator did not have complete
control of his machine. ( 2) There is no evidence in the case
to show that the defendant did not have his car under control. ( 3) There is a direction of a verdict for the plaintiff
on the facts stated in the instruction and all the material
facts of the case are not stated. ( 4) And any negligence of
the deceased or the negligence of the operator of the motorcycle that might have been imputed to her, are not referred to.
TI-IE COURT: The objection is overruled.
l\1R. CURRY: Defendant excepts upon said grounds.

_
/,;._t--L-LLL.

U

NO., ~,A.:-l
'J- l (-( ,~·'L•

The Court instructs the jury that the law of Virginia provides
that the driver of an automobile shall drive his car upon the right half
of the highway or the street upon which he is driving. And if the
defendant, Gaines, in driving north on High Street, did not drive his
car to the east of the center of said street, then he was negligent in not
so doing.
And if the jury believe that such negligence was the proximate
cause of the accident or contributed to it, then they should find a verdict for the plaintiff.
l\'lR. ClTRHY: The defendant objects to the giving
of this instruction upon the fo11owing grounds: ( 1) The
instruction, on the facts stated, directs a verdict for the
plaintiff upon a partial statement of the material facts. ( 2)
There is no evidence in the case upon which to found the
instruction. ( 3) The instruction leaves out any reference
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to any negligence of the *deceased or the negligence of the
operator of the motorcycle that may have been imputed to
her.
THE COURT: Objection overruled.

l\IR. CURRY:
grounds.

The defendant excepts upon said

NO.3
The Court instructs the jury that even if they should believe
from the evidence in this case that the motorcycle did not stop at the
stop sign at Grace Street or· should believe that the motorcycle entered
South 1-ligh Street at a greater· speed tl~·m allowed by Ia w, or upon
the wrong side of the stop sign, nevertheless the negligence of the
driver of the motorcycle in doing any or all of these things is not imputable to the other persons riding on the motorcycle and is not a defense in this case.
And if the jury believe that the defendant, Gaines, was guilty of
negligence in the operation of his automobile, either in driving the
same upon the wrong side of the street, or in driving his car in such
manner as not to have the same under complete control, and that either
of these acts on the part of the clef endant contributed to the accident
which resulted in the death of Mabelle Campbell, then the defendant is
liable and the verdict of the jury should be for the plaintiff.

233*

MR. CURRY: The defendant objects to the giving
of Instruction No. 3 upon the following grounds: ( 1) It
leaves out of consideration any negligence on the part of
the deceased. ( 2) The Court finds the fact that no negligence of the operator of the motorcycle can be imputed to
the deceased and, in this, assumed the province of the jury.
( 3) It leaves out of *consideration the joint enterprise that
the deceased was on \vith the operator of the motorcycle.
( 4) There is no evidence in the case to show that the defen_dant was guilty of negligence on his part in driving on
the wrong side of the street or in driving his car in such
manner as not to have the same under complete control.
The evidence shows that he was driving on his side of the
street and that he turned to the left to avoid a head-on collision with the motorcycle that the deceased was riding on
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and that in doing this he acted in emergency that was created by the negligence of the operator of the motorcycle.
( 5) The instruction directs a verdict for the plaintiff with
only a partial reference to the material facts of the case.
THE COURT: Objection overruled.
lVIR. CURRY:
grounds.

The defendant excepts upon said

NO.4
The Court instructs the jury that under the law of Virginia the
driver of an automobile is required to drive to the right of th~ center
of the street or highway, and the fact that he was at any time driving
on the left-hand side of the street or highway at the time of a collision
is prima-facie evidence of negligence, and in order to rebut this presumption of negligence, burden is upon any person who drives to the
left of the center of the street to prove the necessity for his being in
such position, and in order for the defendant Gaines to excuse himself
from negligence in driving to the left of the center of the street,
it is necessary for him to prove by a preponderance of the
234* *evidence that he was confronted with a sudden emergency
which caused him to drive to the left of the center of the street
in an effort to avoid an accident, and further to prove that his own
actions in no way caused or contributed to this emergency, and that in
driving to the left of the center of the street, he acted in such manner
as a reasonably careful and prudent man would have done in like circmnstances.
MR. CURRY: The defendant objects to the giving of
this instruction upon the following grounds: ( 1) There is
no evidence in the case to warrant the giving of the instruction. ( 2) There is no evidence to show that the defendant
was driving his car on the wrong side of the street. ( 3)
The evidence shows that at the time of the collision, the defendant had turned to the left of the road to avoid a headon collision and acted in an emergency caused by the negligence of the operator of the motorcycle and by its occupants.
THE COURT: Objection is overruled.
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MR. CURRY:
grounds.

The defendant excepts upon said

NO.5
The Court instructs the jury that in order t.o excuse the defend:ant, Gaines, for driving to the left of the center of the street on the
contention that he was confronted with a sudden emergency, they must
believe from a preponderance of the evidence that such sudden emergency did, in fact, exist, and that the emergency was brought about
through no fault of the defendant himself, and that in turning
235* to the left of the street *he acted in such manner as a reasonably prudent and careful person would have done under like
circumstances.
And even if the jury believe that such sudden emergency did
exist, nevertheless, if they believe that such emergency was caused or
contributed to by the manner in which Gaines handled his automobile
in approaching the point of collision, or they believe that in turning to
the left of the street he did not exercise the degree of care which a
reasonably careful and prudent man would have exercised under the
circumstances, then the contention that he was acting in a sudden
emergency was no excuse and his act in turning to the left of the street
was negligence, for which he is liable.
1\IIR. CURRY: The defendant objects to the giving of
this instruction upon the following grounds: ( 1) The instruction is misleading and confusing. ( 2) If the defendant acted in emergency as stated in the first paragraph of the
instruction and the accident happened, then he was not guilty
of any negligence. The instruction, however, directs that
although he acted in such emergency that he was without
fault in producing, that the emergency was no excuse if he
caused or contributed to it in any way. ( 3) The instruction
directs that the defendant is liable upon a partial statement
of the facts.
TT-IE COURT: The objection is overruled.
MR. CURRY:
grounds.

The defendant excepts upon said
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*NO.6

The Court instructs the jury that there can be no recovery in this
case on the counter claim filed by Gaines.
MR. CURRY: The defendant objects to the giving
of Instruction No. 6 upon the following grounds: ( 1) The
statute expressly provides for the filing of a counter-claim
and the defendant would be entitled to recover if the negligence of the deceased was the sole proximate cause of the
accident. ( 2) The evidence tends to show that her negligence was the sole cause of the happening of the accident.
( 3) The evidence shows or tends to show that the deceased,
the operator of the motorcycle and the other passenger
on the motorcycle were on a joint pleasure ride and that the
operator's negligence was the sole proximate cause of the
accident and the operator's negligence was, therefore, imputable to the deceased. ( 4) The Court assumed the province of the jury in deciding upon the evidence that the deceased's negligence was not the sole proximate cause of the
accident and that the plaintiff's claim can, therefore, not be
considered.
TI-IE COURT: Objection overruled.
:iYIR. CURRY:
grounds.

The defendant excepts upon said

NO.7
The Court instructs the jury that if they should find for the plaintiff, they may take into consideration not only the pecuniary injury
and loss due to the death of lVIahel Campbell, but may consider
237* the sorrow, mental distress and bereavement *sustained by the
beneficiaries of her estate, and may add thereto compensation
for the loss of her care, attention, and society, and also such further
sums as they may deem fair and just hy way of solace and comfort for
the sorrow, suffering, and mental anguish occasioned to them by her
death, not exceeding in the aggregate the sum of $10,000.00.
l\1H. ClJRRY: \Ve object to the giving of this Instruction No. 7 upon the grounds that the instruction directs
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that the jury may consider the sorrow, mental distress and
bereavement sustained by the beneficiaries of the deceased's
estate, etc., and this under the instruction would be whether
the beneficiaries were blood relations or not. The mental
anguish and suffering caused by the wrongful death under
the statute refers only to close blood kin of the deceased,
who are not referred to.
Teste: This 14th day of October, 1931.

H. vV. BERTRAM, Judge.
*The Court, on motion of defendant's counsel, gave the
following instructions; except Instructions "F" and "0-2," as
hereinafter noted:
238*

A-1
The ·Court instructs the jury that it is expressly provided by the
law of this state that it is unlawful to run and operate a motorcycle
or any other motor vehicle on any public street or public highway in
Virginia without having it always under complete control, and that
failure of any person to comply with such provision of the law is declared to be reckless conduct of such person. And the Court tells the
jury that if they believe from the evidence that, at the time and just
before the accident, . that Opal Grant was running his motorcycle
loaded with two. passengers, in such a way and under such circumstances that he did not have his motorcycle under complete control,
then he was guilty of negligence and recklessness according to our
state law; and the Court tells the jury that if they believe that this
negligence and recklessness of Opal Grant was the sole proximate
cause of the accident complained of, then the jury must find a verdict
for the defendant, Robert Gaines.
A

The Court instructs the jury that if they believe from the evidence that the operator of the motorcycle, Opal Grant, was guilty of
negligence and such negligence on his part was the sole proximate
cause of the accident complained of, then the jury must find a verdict
for the defendant.

.............
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*D

The Court instructs the jury that the presumption of law is that
the defendant was not guilty of any negligence that caused or contributed to the happening of the accident complained of and the burden
( of proof is on the plaintiff to establish by a preponderance or outweighing of the evidence that he, the defendant, was guilty of negligence and that his negli.gence was a proximate or contributing cause
of the accident, and if the jury believe, after considering all the evidence that the accident was not caused or contributed to by the negligence of the defendant, then they must find a verdict in his favor. _

F
The Court instructs the jury that it was the duty, under the law, )
of the operator of the motorcycle to have stopped before entering (
High Street, and if the jury believe from the evidence that he did not
stop as required by law and that his failure to so stop his motorcycle
~
was the .§_Qle proximate cause of the accident, then the jury should find
a verdict for the defendant.'"" :.
~~
G

The Court instructs the jury that circumstantial evidence is legal
and competent evidence in this case and is to be considered by the jury
along with all other evidence in the case.

240*

*I

The Court instructs the jury that if they believe from the evidence that the operator of the motorcycle failed to run to the right of
the stop signal, and that the fact that he did so fail to act or run his
motorcycle was the sole proximate cause of the accident, then they
should find a verdict for the defendant.

K
The Court instructs the jury that the defendant, in driving north
along High Street, had the right to presume that the operator of the
motorcycle would not violate the law and would not stop before entering High Street, and would enter it on the right of the stop signal
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and would run his motorcycle from Grace Street into High Street at
a rate of speed not to exceed five miles per hour and that if the defendant, so presuming, was not guilty of apy negligence on his part
that caused or contributed to the happening of the accident complained
of, then the jury should find a verdict for the defendant.

N

ifs'(lL;~ ~jZ;;~hat

evid~ce

The Court
if they believe from the
that the operator of the motorcycle did not stop at the stop signal, but
ran his machine from Grace Street into High Street at_a speed in excess of five n1iles per hour, that then this was negligence on the part of
the operator of the- n1otorcycle and :if the jury should believe that this
negligence was the sole proximate cause of the accident com241 * plained of, then *the jury must find a verdict for the defendant.
~

~-·U

i '.

\

0-2
I 'o '· '

t. ) I v . t

....

T.• ..' .t ...c}

.'

The Co'Jrt instructs the jury that if they believe from the evidence that the defendant, without fault on his part, was placed in a
position of sudden and unexpected danger by the negligence of the·
driver of the motorcycle and that the defendant in this emergency and
without having sufficient time to consider all the circumstances in the
case, acted unwisely in driving his car to the west of the center of the
highway, he was not guilty of negligence in law, since in case of sudden and pnexpected danger, necessitating an immediate decision as to
which of two or more ways of escape will be resorted to, the law
makes allowance for errors of judgment even though it appears that
the resulting accident could have been avoided if the party so placed in
peril had pursued a different course.
The Court, of its own motion, gave Instruction "F" as a substitution for Instruction "E" offered by the defendant and contained in
Certificate of Rejected Instructions, marked No. 3, and gave of it~
own motion Instruction "0-2" as a substitute for Instruction "0" and
contained in Certificate of Rejected Instructions, marked No. 3. To
which action of the Court in giving said two substitute instructions,
the defendant excepted.
Teste: This the 14th day of October, 1931.
H. W. BERTRAM, Judge.
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*CERTIFICATE NO.4

The Verdict of the Jury and the Motion by Defendant to Set Aside
the Verdict of the Jury
After both the plaintiff and the defendant had rested and after
the jury had been instructed by the Court and had heard: arguments of
counsel, they retired to their room to consult of their verdict, and after
some time had elapsed, returned into Court and delivered the following
verdict:
"We, the jury, upon the issue joined, find ·for the plaintiff and assess his damages at $5,000.00.
"(Signed) vV. K. NEFF, Foreman."
Thereupon Mr. Curry, counsel for the defendant, moved the
Court to set aside the verdict upon the following grounds:
1 . Because the verdict is contrary to the law and the evidence.
2. Because there was n0t sufficient evidence in the record
to sustain the verdict.
3. Because of errors of the Court in admitting and rejecting evidence.
4. Because of error of the Court in admitting evidence
showing or tending to show that some one else was especially interested in the defense of the case and that
Dovel & Dovel, Insurance Agents, were referred to in
the evidence brought out by the plaintiff. (See evidence, page 134.)
5. Because of errors of the Court in giving and refusing
instructions.
The Court overruled defendant's motion and the defendant, by
counsel, excepted upon the above g~ounds.
Teste : This the 14th day of October, 1931.

H. W. BERTRAM, Judge.
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*CERTIFICATE NO. 3

Containing all of the instructions offered by the Defendant and
rejected by the Court.
The Court refused to give the following instructions offered by
the defendant:
B

The Court instructs the jury that if they believe from the evidence that the deceased and her companions on the motorcycle were
together engaged in a joint pleasure ride or enterprise, and if the jury
further believe from the evidence that the operator of th moto~cl~
was guilty of negligence and that his negligence contributed<!._n the'··>
~to the happening of the accident complained of, then his~
tnl5Utory negligence is imputable to the deceased and her administrator
is not entitled to recover in this case.

c
The Court instructs the jury that the deceased was required to
exercise care proportionate to the known danger. She could not shut
her eyes to danger in blind reliance upon the operator of the motorcycle without assuming the consequences of the omission of such care,
and if the jury should believe from the evidence that the deceased did
not use such reasonable care; or if the jury should believe from the
evidence that the operator of the motorcycle was guilty of negligence
which proximately contributed to the accident; and should further believe that the plaintiff acquiesced in the negligent acts of the operator
of the motorcycle or had knowledge of the danger and accepted
244* the risks by continuing on without protest, remonstrance *or
other effort to reduce such risks, then the jury should find a
verdict for the defendant.

E
C'', ·

/

The Court instructs the jury that it was the absolute and positive
duty of the operator of the motorcycle to have stopped his motorcycle
before entering High Street, and if the jury believe from the evidence
that he did not stop as required to do and that if he had stopped before

Robert Gaines vs. J. M. Campbell, Administrator
entering High Street that the accident would not have happened, then
the jury should find a verdict for the defendant.

H
The Court instructs the jury that if they believe from the evidence
in this case that if the operator of the motorcycle failed to run to the
right of the stop signal, and that if he had run to the right of the signal
into High Street, that then the accident would not have happened,
then they should find a verdict for the defendant.

J
The Court instructs the jury that the defendant, in driving north
along High Street, had the right to presume that ·the operator of the
motorcycle would not violate the law and would stop before entering
High Street, and would enter it on the right of the stop signal and
would run his motorcycle from Grace Street into High Street at a rate
of speed not to exceed five miles per hour.
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*L

The Court instructs the jury that if from the evidence they be- .
lieve that the operator of the motorcycle did not stop as he was required by law at the stop signal, that then this was negligence on his
part, and if the jury further believe that this negligence was the sole
proximate cause of the accident complained of, then the jury should
find a verdict for the defendant.

M
The Court instructs the jury that if they believe from the evidence
in this case that the operator of the motorcycle did not stop at the stop
signal on High Street as the law required, that then this conduct of
the operator of the motorcycle is evidence of negligence and if the
jury believe that he was negligent in not stopping before entering
High Street from Grace Street, and that this negligence on his part
was the sole proximate cause of the accident that happened, then the
jury should find a verdict for the defendant.

rt Gaines vs. J. iVI. Campbell, Administr.ator
0
· urther instructs the jury that if they believe from the
~-.ro;-defendant, without his fault, was placed in .a position
.
of sudden emergency by the negligence of the operator of the motorcycle and that the defendant in this emergency did not act wisely, he
was not guilty of negligence in law becau.se in case of sudden and unexpected danger requiring immediate decision as to which of
246* two or more ways of escape *should be resorted to, the law
makes allowances for errors of judgment, even though it appears that the resulting accident could have been avoided if the party
so placed in peril had pursued a diflerent course. For the Court tells
the jury that where a person without his own fault is suddenly placed
in danger by acts of another that he is not required to exercise that
degree of ordinary ·care which would be required of him under ordinary circumstances.

p

..
The Court instructs the jury that the counter-claim of the defendant in this case is in the nature~of an independent suit against the
plaintiff and if they believe from the evidence that the operator of the
motorcycle was guilty of negligence and that his negligence was imputable to the deceased, and that the negligence of the operator of the
motorcycle was the sole proximate cause of the accident, then the jury
should find a verdict in favor of the defendant against the plaintiff
and assess such reasonable damages in his. favor as the jury may think
from the evidence he is justly entitled to recov:er, not exceeding the
sum of Ten Thousand Dollars.
And the defendant excepted to the action of the Court in rejecting
said Instructions "B," "C," "E," "H," "]," "L," "M," "0," and "P,"
upon the grounds that each bf said instructions correctly stated the law
in this case.
Teste: This the 14th day of October, 1931.

H. W. BERTRAM, Judge.
247*

*Plaintiff's Exhibits Nos. 1, 2, 3, 4, 5
Defendant's Exhibits Nos. 1, 2, 3, 4, 5, 6, 7
Exhibits withdrawn by consent of counsel
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*State of Virginia,
County of Rockingham, to-wit:

I, J. Robert Switzer, Clerk of the Circuit Court of Rockingham
County, Virginia, do hereby certify that the foregoing is a true transcript of the record in the abov.e entitled cause of .Mabelle A. Campbell's Administrator v. Robert Gaines, and .that notice required in case
of an.appeal was duly given by counsel ,for the defendant to the attorney for the .plaintiff.
Given under my hand this l7th.day of.October, 1931.

J. ROBERT SWITZER,
.Clerk, Circuit -Court of Rockingham County, Virginia.
Transcript {~e, $11.30.
A-Copy,-Teste:
H. H. W A YT, Clerk.
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