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Record

No. 1246

C. R. CLARK, Plaintiff in Error,
vs.

DEMPSEY F. PARKER, Defendant in Error.

FROM TIIE CIRCUIT COURT OF THE CITY OF NEWPORT NEWS.

''The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to confol'm in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
tl1e clerks of this court are directed not to receive or :file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H . STEWART JONES, Clerk.
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IN THE

Supreme. Court of Appeals of Virginia
AT

RICH~iOND.

C. R. CLARK, Plaintiff in E·rror,
vs.
DEMPSEY F. PARKER, Defendant in Error.

PETITION FOR '\VRIT OF ERROR.

From the Circuit Court for the City of Newport News,
Virginia.

To the Honorable Judges of the Supreme Court of Appeals
of Virginia:

Your petitioner, C. R. Clark, respectfully shows to the
Court that he is aggrieved by a fipal judgment of the Circuit Court for the City of Newport News, Virginia, entered
in the above styled case against the plaintiff on the 28th day
of March, 1932.
The transcript of the record in said case is filed with thb
petition.
(R-eferences are to the top paging of the record.)
Counsel for petitioner desires to state orally the reasons
for reviewing the decision complained of.
A copy of this petition was delivered to opposing counsel May 28th, 1932.
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OF THE CASE.

The plaintiff in error will he referred to as plaintiff and
the defendant in error as defendant.
C. R,.. JClark brought his notice of motion against Dempsey F . .Parker to recover da.mages for injuries received by him
in an automobile 'vreck on J·nly 26th, 1931, near the Towu
of Murfreesboro, North Carolina.
The jury found a verdict for the plaintiff for the sum of
Three Thousand Dollars ($3,000.00) on November 17th, 1931,
and the defendant moved to set aside said verdict as contrary to the law and evidence and to enter judgment for the
·
defendant.
After oral argument and written briefs were submitted
by counsel for the respective parties to the Court, the Court
finally, on March 28th, 1932, sustained the motion of de-·
fendant, set aside the verdict and entered final judgment for
the defendant, to which action of the Oourt the plaintiff,
by counsel; duly excepted. (Rec., p. 7.)

THE FACTS.
There was considerable conflict in the evidence. The case
made for the plaintiff and which was accepted by the jury
may be briefly summarized as follows:
The plaintiff had been in N e"rport News but had lost his
position owing to the depression. He was invited by the
defendant to ride with him in his automobile to Oxford,
North Carolina. He accepted the invitation but did not drive
on the way down to Cmrolina. (Rec., p. 10.) On the return trip on the evening of July 26th, 1931, after the defendant had driven about one hundred miles, he stated to
the plaintiff that he ·was very sleepy and tired and requested
him to -drive. (Rec., p. 10.) Plaintiff, thereupon, relieved
defendant at the wheel and had driven a short distance on
the cement highway to the point where said cement· road
terminated and dr~ve on an old concrete road covered with
dirt. At such time he noticed an automobile approaching
and proceeding in the opposite direction and being in the
night time and there being considerable dust in the air, he
applied the brakes on the Chevrolet automobile he was driving with the view· of decreasing the sp~ed of said automobile so that the approaching car might be passed in safety.
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Owing· to the defective condition of the brakes or the improper adjustment thereof, when the said brakes were applied suddenly such application caused the automobile to
swerve abruptly to the left, thereby causing same to come in
contact with the approaching automobile, resulting in the in·
juries to the plaintiff complained of. The road was wide
and perfectly .straight at this point and plaintiff was driving
about four feet from the right side of same. There was ample
room to pass the approaching automobile and the accident
was solely caused by the condition of the brakes and the car
swe'rving to the left when the brakes were applied. (Rec., p.
11.)
The plaintiff had no occasion to a.pply the brakes prior
to the time of the accident, since he had only driven a short
distance. (Rec., p. 12.)
After receiving temporary treatment, plaintiff was taken to
a hospital in Suffolk where he remained for sometime. He
was visited while there by defendant who told him that he
knew of the faulty -condition of the brakes and that in driving from Newport News to Hilton where he lived and in
turning to the left to enter his lot in that village he would
-simply apply the brakes with the result that his automobile
would, thereupon, automatically turn to the left and go into
his lot. (R-ec., p. 27.) However, -he did not mention the defective condition of the brakes to the plaintiff and plaintiff
was wholly ignorant thereof. (Rec., p. 10.)
-The defendant permitted one Shepherd to drive his automobile from Oxford to Raleigh on the same day the plaintiff was injured and upon his return from Raleigh, Shep·
herd stated to Parker that the condition of his brakes was
very bad and he almost turned over 'vhen he applied the
same sharply. This was admitted by the defendant, who
paid no attention to the same and told Shepherd in substance
to go to hell. (R-ec., p. 21.)
The plaintiff was seriously and permanently injured. He
was disfigured for life, the left side of his face being badly
cut from his eye to his chin, requiring thirty-five stitches.
His skull was fractured and he has practically lost the use
·
of his left eye. (Rec., pp. 11, 12, 15.)
ASSIGNMENT OF ERROR.
The Court erred in setting aside the verdict of the jury
. and entering final judgment in favor of the defendant.
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THE LAW.
Exactly two months before this case was tried the Supreme
Court of Appeals handed down its opinion in the case of
Boggs vs. Plybon, 160 S. E., p. 79; and the Court instructing· the jury followed the principles laid down in that case.
In the Boggs case, Plybon, the owner of the automobile, in
vited his friend Bogg·s to ride with him to the Village of
Buchanan. On the way, after they had passed the Village of
Troutville, the car left the roadway, struck a telephone pole
·and fence, seversely injuring the plaintiff. The auton1obile
was properly on the right hand side of the road but the
driver drove too near the edge of the macadam, and when
the right wheel ·struck the soft, wet earth of the shoulder
the defendant attempted to cut back on the road but he was
unable to do so, lost control of the machine and suffered the,
accident resulting· in the injuries to his g·uest. Mr. Justice
Holt, delivering the opinion of the Court, sa.id in part:
''The steering gear 'vas not out of order or, if it was, the
defendant did not know it, and cannot be charged with knowledge. A guest takes a car as he finds it, and the owner is
not liable 'for damage from defects unless they are known
·to him and not patent to the passenger.''
The text _writers and cases agree on the general proposition that liability of a defendant is established when it is
shown that a defect in an automobile· or any instrumentality
was known to him and unknown to the party injured.
20 R. C. L., pp. 11 to 15, inc.
A person authorizing the use by another of an instrument.
or article under such circumstances that he knows or should
know it ·is likely to rroduce injury, is responsible for the
natural and probable consequences of his act to any person
injured 'vho is not himself at fault. Such liability does not
· depend upon contract but arise.s from the general duty to
the public.

Standard Oil Co. vs. Wakefield, 102 ;va. 824.
'City Gas Co. vs. Webb, 117 Va. 269.

If the omission is likely to result in injury to another then
the person guilty is liable for an injury proximately re-

C. R. Clark v. Dempsey F. Parker.
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suiting therefrom wh-ether he might have f.9reseen it or not.
It is enough if the injury is -reasonably to be apprehended.

City Gas Oo. Ys. ll'ebb_, 117 Va. 269, 271.
This principle has been applied where a person knows of
the habit of ·a horse to turn around suddenly in the road
and fails to give notice of this propensity to one to whom he
;had hired the horse ..

Kissa1n vs. Jones (N. Y.), 56 Hun. 432.
And so the owner of an automobile which was in such condition that it was impossible- to operate it except at full
speed, who sent it to a shop to be repaired, was held liable
for an injury to a traveller with whom the machine collided.

Texas Co. vs. Veloz, Tex. Oiv. A1Jp. 162 S. W. 377.
In the case of Johnson vs. Bulla.rd Co. (Conn.), 111 Atl.
70, it was held that a motor truck owned by the defendant.
and at the time being used under a. gratuitous loan could only
be held liable wl1ere he lrnc·w a de-fect in the truck and the
_party h1jured 'vas unaware of such defect. See note to this
case.

12 A. L. R. 766 and Note.
In the case of Collett vs. Page (R. I.), 114 Atl. 136, it
'vas held that one lending an automobile for hire to he used
on a public highway with the steering gear in a defective
·condition was liable for an injury to a traveller on the high·way by the machine becoming ungovernable because of such
defect.

18 A. L. R. 74.
It will be noted that in cases of hiring, reasonable care
and dilig·ence are required of the owner of the machine and
. the law, therefore, exacts a duty of him not required of the
defendant in the case at ba.r, but 'vhere the owner of a rna-·
chine either hires or permits a guest to drive it for hhn.
and actually knows of a defect likely to cause injury to another, there is no distinction between the two cases as to hi!-;
liability.

--------
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So in the case of MacPherson vs. Buick Motor Co., L. R. A.
191.6F. 696, Cardoza, J ., delivering the opinion of the Court·,
s~id in part :
''If the defendant operated his own automobile with a defective steering gear upon the public highway when he knew,
or, in the exercise of reasonable care, should have known oJ~
'such defect, and a third person was injured as the direct
and proximate result of said defect, he would be liable to
such third person; and it would be anomalous to hold that
because he let said defective automobile to a bailee for hire,
for use upon the public highway, and, while it was being so
used, such third person was injured as the direct and proximate result of said defect, he would not be liable.''
A person who lets an automobile for hire must take. reasonable care and use available tests to see that the brakes
are in ·proper condition and is liable for an injury proximately cause¢1. by defective brakes of which he knew or should
·have known. While the automobile is not a dangerous agency
per se, this rule has no application to an automobile out of
repair. or equipped with defective brakes.
Saunde-rs Sy.r;tetn vs. Adams (Ala.), 61 A. L. R. 1333 and
Note. (This note contains many valuable cases.)

According to the facts as above set out, the brakes of
the defendant's automobile ·were so improperly adjusted that
when quickly applied they automatically caused the automobile to turn sharply to the left. This fact was well known
to the defendant but unknown to the plaintiff. (Rec., pp.
10, 11, 40.) Notwithstanding the fact that the defendant's
friend Shepherd, while driving the automobile the same day
the accident happened came very near having a similar experience to the plaintiff's the defendant concealed this defect from the plaintiff and permitted him to drive his car
which he knew was not in proper condition to be driven on
· the public highway. Under all the decisions this makes the
defendant liable for the resulting injuries.
It is, therefore, insisted that the trial court erred in setting aside the verdict of the jury and entering judgment for
· the defendant.

------
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NOTE.·
After the transcript of the record had been delivered to
the attorney f·or the petitioner, the Court, on motion of
the defendant and ov.er the {)bjection of the plaintiff, entered
an order substituting for the narrative statement appearing
near t4e top of page ll the questions and answers as transcribed by the shorthand reporter at the trial. The abjection
of plaintiff was based on the ground that the Court had already settled and certified the ·evidence in a proper bill ~of exception.
·
It is submitted that this objection was well taken and
should have been sustained by the Court.
The action of the Court in granting said motion is hereby
relied on as an additional assignment of error.
Wherefore your petitioner prays that a writ of error may
be awarded him by this Honorable Court and that the judg-

ment of the trial court may be reviewed and that this Court
will enter judgment. on the verdict of the jury in favor of ·
the plaintiff. And he will ever pray, etc.

Respectfully, .

C. R. CLARK, .
By J. WINSTON READ, Counsel.

I, J. Winston Read, an attorney·practising in the Supreme
Court of Appeals of Virginia, do hereby certify that, in my
opinion, it is proper that the judg·ment complained of in the
foregoing petition should be reviewed by the Supreme Court
of Appeals of :Virginia.

J. WINSTON READ. '
I acknowledge receipt of a copy of the foregoing petitiou
this 28th day of May, 1932.

LETT, J\IIURRAY & FORD,
Counsel for Dempsey F. Parker.
Writ of error allowed.
Received June 22, 1932.

'Bond $300.00.

June 20, 1932.
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~VIRGINIA:

.Pleas before the Circuit Court of the City of Newport
· News, at the court-house thereof, on Monday, the 28th day
of March, in the year, One Thousand Nine Hundred and
Thirty-one.
Be. It Remembered, That heretofore, to-wit: On the 25th
day of: September, 1931, came C. R. Clark, plaintiff, by his attorney, and docketed in the Clerk's Office of said Court a certain motion for judgment for money· against Dempsey F .
.Parker; defendant, which said notice of motion is in the
· words and figures following, to-wit:
In the Circuit Court for the City of Newport News, Virginia.
C. R. Clark, Plaintiff,
vs.
Dempsey F. Parker, Defendant.
To Dempsey F. Parker ( 3405 Washington Avenue) :
You are hereby notified that on the 25th day of .September, 1931, I shall move the Circuit Court for the City of Newport News, Virginia, for a judg·ment against you for the sum
of Five Thousand Dollars ( $5,000.00) which sum is due and
owing by you to me for the damages, wrongs and injuries
hereinafter set forth, to-wit:
That heretofore, to-wit: on the evening of J uiy 26th, 1931,
the undersigned was riding as an invited guest in a certain
Chevrolet automobile owned and then being driven by yon
on a highway a short distance south of the City of Murfeesboro, North Carolina, we being then on our way to the City
of Newport News, :Virginia, and at such time and place at
your special instance .and request the undersigned relieved
you at the wheel and proceeded to drive said automobile.
And the undersigned further avers that after he had driven
a short distance on the c.ement highway, the cement road
terminated ·and he proceeded over a dirt or gravel highway.
At such time, the undersigned noticed an automopage 2 ~ bile approaching them and proceeding in the opposite direction; and at such time, being in the
night time and there being some dust in the air, the undersigned applied the brakes on the said Chevrolet automobile
thereby intending to decrease the speed of said automobile
so that the approaching automobile might be passed at a slow
rate of speed and in safety. And the undersig·ned avers
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that owing to the defective condition of said brakes and the
fact that they were not properly adjusted when the undersigned applied the brakes, as aforesaid, the said automo,
bile suddenly swerved or cut over to the center of the road and
came into collision with the approaching automobile above
mentioned, thereby causing said Chevrolet automobile to turn
over three times.
And by reason thereof I was sorely cut, bruised, maimed
and founded in the left side of my face and head, my head
fractured, my let eye badly injured and the eyesight thereof
affected, necessitating· the taking of thirty-five (35) stitches
in my face and head and my remaining in a hospital for a
long time, to-wit: nine (9} days, and resulting in a permanent injury and disfigurement.
The undersigned further avers that the defective condition
of said brakes and improper adjustment thereof was well
known to the said defendant at the time he asked the undersigned to drive said car and at the time of said collision, but
he wrongfully and negligently failed to communicate same
to the undersigned and the said undersigned 'vas wholly ignorant <>f the condition of said brakes.
And as a further result of said injuries, I have been caused
from hence hitherto to suffer grea.t mental anguish and physical pain and will permanently continue so to suffer, and
have been obliged to pay and expend divers sums of money,
aggregating $ ...... , in and about endeavoring to be relieved
and cured of my injuries, and have been forced to lose an<.l
will continue to lose a great deal of time from purpage 3 ~ suing ·Or my occupation or from engaging· in ·any
productive occupation, and have suffered and will
continqe to suffer g-reat loss from the permanent diminution
of my earning capacity by reason of the injuries aforesaid.
By reason of which and as the proximate result whereof. I
have been damaged to the extend of Five Thousand Dollars
($5,000.00).

Wherefore, judgment therefor will be asked at the hands
·
of said Court at the time hereinabove set out.
Given under my hand this 9 day of September, 1931.
Respectfully,

C. R. CLARK,
By J. WINSTON READ, Counsel.

J. WINSTON READ, p. q.
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And at another day, to-wit: At a Circuit Court held for tho
City of Newport News, on Monday, the 28th day of September, in the year 1931.
C. R. Clark, Plaintiff,
Against
Demps·ey F. Parker, Defendant.

ON A MOTION FOR JUDGMENT FOR MONEY.
This day came the plaintiff, by his attorney, and on his
motion, it is ordered that this cause be continued until the
next term of this Court.
And at another day, to-wit: At a Circuit Court held for the
City of Newport News on Tuesday, the 17th day of November, in the year, 1931.
C. R-. Clark, Plaintiff,
.Against
.DempseY: F. Parker, Defendant.

ON A MOTION FOR JUDGMENT FOR MONEY.
This day came the parties, by their attorneys, and the
defendant, by ·his attorn()y, tendered herein his grounds of
defense and notice of contributory negligence of
page 4 ~ the plaintiff, which said grounds of defense and
notice of contributory negligence are received and
ordered to be filed, and the said defendant, by his attorney,
says that he is not g·uilty of the trespasses laid to his charge
in manner and form as the plaintiff against him has complained and of this he puts himself upon the the country, and
the plaintiff likewise, and issue is joined; thereupon came
a jury of seven persons, to-wit: Charles T. Hogge, George
P. Fuller, Charles F. Roulett, C. White, J. G. Wilson, M.
0. Wood and P. J. Trenwith, who being elected, tried and
sworn the truth to speak upon the issue joined, after having
fully heard -the evidence and arguments of counsel, retired
to their room to consider of their verdict and after some
time, returned into Court, having found the following verdict, to-wit: "We, the jury, find for the plaintiff and assess
his damages at the sum of $3,000 three thousand dollars
(signed) George P. Fuller, Foreman". Thereupon the defendant, by counsel, moved the Court to set aside the sai~
verdict of the jury and to enter judgment for the defendant

C.. R. Clark v. Dempsey F. Parker.
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on the grounds that said verdict is contrary to the law and
evidence, is against the evidence~ for misdirection of the jury
by the CourtJ and for the err<lr of the Court in admitting
certain evidence for the plaintiff, and refusing to admit certain evidence for the defendant; and argument upon said motion is continued.
The defendant's gTounds of defense and notice of reliance upon contributory negligence filed on the 17th day of
November, 1931, is as follows 1 to-wit:
In the Circuit Court for the City of Newport News, Virginia.
G. R. Clark, Plaintiff.
vs.
Dempsey F. Parker, Defendant.

page 5 } GROUNDS OF DEFENSE AND NOTICE OF RELIANCE UP!ON ·CONTRIB.lJTORY NEGLI-t
GENCE OF THE PLAINTIFF.
The said defendant, .for grounds of defense and specifically
denying negligence on his part, alleges contributory negligence of the plaintiff and says:

1.
The defendant was not guilty of the negligence charged in
the notice of motion for judgment, or any part thereof.

2.
The automobile of the defendant was in good mechanical
condition at the time the plaintiff was driving the automobile.

3.
The defendant used ordinary care to keep his said automobile in good mechanical condition prior to and at the time of
the accident.

4.
The defendant used reasonable and ordinary care to dis~
cover·whether there was any defective mechanical equipment
on ·the said automobile and if the brakes thereon were defec-
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tive or improperly adjusted, as alleged, it was not kno~
to the defendant, nor could he. have known by the exercise
of reasonable care.

5.
The defendant did not know of any defective condition
of the brakes ot im.proper adjustineiit thereof so as to be in
·any. position to comm:unicat-e ·such knowledge to the plaintiff.

6.
If the brakes were in defective condition or improperly
adjusted, as alleged, such facts were or should have been
known to the plaintiff, in the exercise of ordinary care on
his part.

't.
The collision in which plaintiff received his injury was
due solely to the negligent operation of the defendant's automobile by the plaintiff.
page 6 }-

8.

The collision in which the plaintiff received his injury was
due to the concur.~ent negligence of the plaintiff in the operation of the defenda.nt's automobile and that of ·bile W. H. Neville in the operation of his automobile in the opposite direction, through no fault of the defendant.

9.
The plaintiff contri.buted to, or caused his own injury by
recklessly and carelessly driving at a high rate of speed from
a paved highway onto a dirt ·or gravel road, when his vision
to the front 'vas obscured by the dust from a passing automobile and c.arelessly, _recklessly and negligently drove his
car too close to the middle of the highway, thereby colliding with the car driven by one W. H. Neville, thus causing
his own injury, without fault on the part of the defendant.

10.

The said W. H. Neville caused the collision in which the
plaintiff received his injury by carelessly and recklessly driv-

•
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ing ·his ~ar on a dirt or gravel road when his vision to the
front '\vas obscured by the dust from another automobile
and he recklessly and legligently drove his said automobile
too close to the center of the highway and into the automo,
bile driven by the plaintiff, thus causing the plaintiff's inju.ry, through no fault on the part of the defendant.
11.
The plaintiff was otherwise negligent, as will appear from
.his own evidence at the trial of this case.
DEMPSEY F. P AR.KER,
By LETT, MURRAY & FORD,
His .Attorneys.
And at another day, to-wit: At a Circuit Court held for the
City of Newport News on Saturday, the 23rd day of
page 7 ~ January, in the year 1932.
C. R. Clark, Plaintiff,
Against
Demps·ey F. Parker, Defendant.
ON·A.MO'riON FOR JUDGMENT FOR

~IONEY.

_ This day came the parties, by their attorneys, and the defendant's motion made herein on November 7, 1931, being
fully argued,. and the Court not being fully advised as to the
judgment to be given thereo~, time is taken to consider
thereof.
A.nd now at this day, to-wit.-Being the day and year first
herein 'vritten-At a Circuit Court held for the City of Newport News, on )\,fonday, the 28th day of 1\larch, in the year
1932. .
.C. R. Clark, Plaintiff,
Against
.Dempsey F. Parker, Defendant.
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This day came the parties, by their attorneys, and the
Court being fully advised as to the judgment to be given
upon the defendant's motion made herein on the 17th day of
November, 1931,-doth sustain the same and doth order that the
verdict of the jury rendered herein on the said 17th day ·of
November, 1931, be set aside upon the ground that it is contrary to the evidence and is without evidence to support it
and doth order that no new trial be granted herein, and it
appearing that there is sufficient evidence before the Court
to enable it to dooide the case upon its merits doth find
for the defendant; therefore, it is considered by the Court
that the plaintiff take nothing by his said motion, but for his
false clamour be in mercy &e. and that the defendant go
thereof without day and recover against the plaintiff his
costs by him about his defense herein expended. To which
action of the Court in setting aside the said verdict of the
jury and entering judgment f.or the defendant as aforesaid,
the plaintiff, by counsel, excepted. Thereupon, at the instance of the plaintiff, who desires to present to the Supreme
Court of Appeals of this State a petition for a writ of er...
ror and supersedeas to the judgment aforesaid, execution
of the aforesaid judgment is suspended for the pepage 8 ~ riod of sixty days from and after this date upon
the plaintiff, or someone for him, entering into bond
before the Clerk of this Court in the penalty_ of $100.00, with
security approved by said Clerk and conditioned according
to law.
The plaintiff's notice to the defendant of the date of presentation and the signing and sealing by the Judge of said
Court of his certificates of exception is as follows, to-wit:
In the Circuit Court for the City of Newport News, :Virginia.
C. R-. Clark, Plaintiff,
vs.
Dempsey F. Parker, Defendant.
To Dempsey F, Parker, Lett, 1\Iurray and Ford, attorneys:
You are h~reby notified that on the 16th. day of May, 1932,
at the Court-house in Newport News, Virginia, I shall present
my certificates of exception to the Honorable C. ~Vernon
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Spratley, Judge of said Court, to be signed, sealed and made
a part of the reco~d in said cause.
Given under my hand this 6th day of Apri~ 1932.
C. R. CLARK,
By ~T. WINSTON READ, Attorney.
Legal service accepted this 6th day of April, 1932.
LETT. MURRAY & FORD,
Attorneys for Defendant.
The plaintiff's bill of exception is as follows, to-wit:
page 9} In the Circuit Court for the City of Newport News,
.
Virginia.
C. R. Clark, Plaintiff,
vs.
Dempsey F. Parker, Defendant.

PLAIN'l,IFF'S BILL OF EXCEPTIONS.
Be it remembered that upon the trial of this case the
plaintiff, to maintain the issue on his part, introduced the
following evidence:
page 10}

The first witness,

0. R. CLARK,
being duly sworn, testified as follows:
DIREOT EXAl\!IN.A.TION.
By Mr. Read:
I am the plaintiff in this case, 29 years old and re.side at
Oxford, North Carolina. On the night of July 26th, 1931, I
was in Newport News where r was seeking employment and
I was invited by the defendant, Mr. Dempsey F. Parker, to
.drive to Oxford with him. ~lr. Parker drove the automobile,
which was a Chevrolet Cabriolet, all the way going down.
I did not drive a.t all.
On the return trip about a mile the other side of Conway 1\fr. Parker said he had gotten so sleepy he could not
drive any further and asked me to drive for him, so I got over
in the driver's seat. He sa.id we would have to stop by ·on
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the way for H. J. Barrett, so that after I drove about a mile
we stopped and got Barrett. I drove on at about 40 or forty
some miles an hour until we got to a dirt road. We ran off
the concrete and a car passed and threw· up a lot of dust.
It was awful dry. I saw this c~r approaching and when
I appli-ed my brakes they just pulled around to my left. I
pulled to the right but it didn't do any good and about that
time it hit the approaching car on he left hand front wheel.
When I applied the brakes the car turned right to the left and
struck the Gar owned by Mr. N·eville-pulled right into it. I
did not know anything. about this condition of the car until
after the accident when I was in the hospital. ~Ir. Parker
stated to my wife and myself that Mr. ShephBrd
page 11 ~ told him before he l-eft Oxford that the brakes were
in bad shape and like to have turned the car over.
l\.fr. Parke·r told me he knew of the defect and that Mr. Shepherd had told him the brakes were not in good order. It
seems that the clay we were in Oxford 1\tir. Shepherd had
driven the car himself.
The first time I ever had, any knowledge that the brakes
'vere not in proper order was at the time the accident happened.
.
I was out on the left side of my face from the eye to the
chin. The whole left side of my face was badly cut requiring 35 stitches and my skull fractured., I can scarcely
bear to use my eyes. My reading is affected. I can only read
two or three minutes and I have to stop. They took me to
the hospital in Suffolk ;virginia, and I stayed ther~ nine days.
The total hospital bill was $160.00. I was unconscious until
after they sewed me up at ~Iurfreesboro but remember them
taking me -to the hospital at Suffolk. I did not see the automobile after the accident.
The road is perfectly straight at the point of the accident
'an.d no hills-perfectly level.
Prior to the time of the accident I had been making $18.00
a \\reek. I am a married ·man.
·
If the brakes had not forced the car off to the left of the
·road there 'vas plenty of room for me to pass the automobile.
~It was a good, wide road at that point, and plenty of room
. to pass. 1Ylr. Shepherd, the gentleman above mentioned,
. drove the car to Raleigh, a distance of 48 miles.
Just prior to the accident I had been driving the
. page 12 ~ car about six or seven miles but had no occasion
to apply the brakes before the accident.
The left side of my eye is paralyzed. I can't use it at
all.

C. R. Clark v. Dentpsey F. Parke:r. ·
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CH,OSS EXAl\fiNATION.
By Mr. Ford:
I have been driving a car ever since I was fifteen years
old. I had driven a Chevrolet. This 'vas a cabriolet which
you can almost turn into a roadster. I do not know the
weight of the car but it is not as heavy as Buick or Hudson.
We left Newport Ne·ws on the way to Oxford about 12
o'clock at night. I did not drive any. I saw lVIr. Parker before this trip was made and went along 'vith him on this trip
at his request. I had come to Ne,vport News to see· the Superint~ndent of the A. & P. T·ea Company.
I just rode along with him. He knew I lived in Oxford
and asked me if I wanted to go along with him and I said I
would like to go. There was no agreement about driving.
I did not pay any of the expenses of the trip nor did I pay
for any gasoline, 110r pay for my passage. \Ve left coming·
back to Newport News about 6 o'clock on Sunday, July 26th.
vVe got down Oxford Sunday morning· at 6 o'clock ~and stayed
all day and left at 6 o'clock at night. Oxford is about 30
miles this side of Durham. I do not kno'v the distance fron1
here. Nothing 'vas said in Oxford about who was to drive
coming back. I had not been with ~Ir. Parker during that
day, having spent same at my brother's where he picked me
•
up. I paid no part of the expenses coming bacl\
r}age 13 ~ and nothing was said about who was to drive. 1
do not know how far he drove before I took the
'vheel but it was the other side of Conway. vVe got there
about 8 :30 o'clock. l\ir. Parker had driven about two hour~
at the time 've picked up a boy by the name, whom I after
wards learned, of H. J. Barrett. I never had seen him be
fore that night. Parker asked me to drive because he said
he was tired and sleepy. I was not tired because I had slept
all the evening·. 1\ilr. Parker knew this. He woke me up. H(\
said he just couldn't drive any further. I did not readily as
sent to drive. Ife said he couldJ1 't drive any further, he would
.have to stop if I didn't drive. He said" Come over here and
drive. I am so sleepy I can't see". A.nd I said "All right''.
I was perfectly willing to drive-It was all right to meAnd I drove to Conway and picked up Barrett who sat iu
the middle. There was nothing said about the manner of
driving the car one 'vay or the other. I had been over the
road once, since it was the same road 've had taken down, but.
I did not know anything special about it. I ~as running· a bon t.
40 miles an hour just before we struck the dirt road. I
.was not making 50 miles. I never was a fast driver. There
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was no time set for us to get home, though I knew Mr. Parker
had to go to work Monday morning. I did not have to go to
work, nor do I know whether fi,1r. Barrett had to go to work
1\:I:onday morning.
The stretch of dirt road was two or three hundred yards.
I didn't know I was approaching the dirt road until I wa~
practically on it. There was a car ahead of the Neville car
approaching me. When I drove on the dirt this
page 14 ~ other car came on the concrete. I think the Neville car 'vas about 50 or 75 yards behind the
other car though I am not sure about this. The first car
raised a cloud of dust. It 'vas on the rig·ht side of the road.
The night was clear and still. After the first car passed it
left dust fr me to go through. The lights 'vere burning on
it and the lights on the Neville car burning. The dust was
so I could hardly see the lights. You could see the lights but
you couldn't until you got right on them. They looked dim
through the dust. The dust interfered to some extent with
my driving though I could tell the other man was on his side
of the road all right. I guess-was driving a distance of
about four feet from the right hand side of the road, but don't
know how close to the middle of the road that would put me. I
don't know how fast the Neville car was trO!Veli'l~g I was going
about 40 miles per hour 'vhen I went off that dirt. After
I got off in the dirt I applied the brakes as soon as I4kot off
in the dirt. When I ran onto the dirt he was about 50 or 75
yards from the concrete and the other car just passed ~e before I got on the dirt and when I went in the dirt that is where
I put on the brakes. I don't know for sure how far I ran on
the dirt before the collision. When I ran off the concrete
my wheels went down to some extent in the dirt-just a little bit, maybe a. couple of inches, though I couldn't say exactly. They just went off just like you drive off a concrete
roaa onto a dirt road, but enough for me to know I was driving in a soft dirt road. I had no difficulty in managing the
car at all when I first went off the concrete to the dirt. 1
couldn't say exactly how far I got down the dirt road before
my car and the Neville car collided. I was hurt when the
car turned over on me. I do not remember anything after the
collision. Where the accident oceurred the road is perfeetly
straight. ·I don't reme1nber whether the brakes were applied
by Parker on the way from Oxford. When I appage 15 ~ proached Barrett's house in Conway we were driving slow. I do not recall that the brakes were applied :from Oxford to the time of. the accident except when
I applied them. I did not notice anything wrong with them.
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I think if they had been applied quick I would have noticed it
The left hand side of both autom'Obiles was struck-the left
hand front. wheels and fenders.

RE-DIRECT EXAMINATION.
By 1\tir. Read:
The surface of this road had been asphalt or something
like it be.for~ it had worn off. I do not know whether it had
been recently work-ed on or not.

The next witness,
DR. J. H. MABRY,
being duly sworn, testified on behalf of the plaintiff, as follows:
DIRECT EXAMlNATION.

By Mr. Read:
I have been practising in Newport News for about 30 years.
Q. Just show the jury there-is there a fracture there of
the skullY
A. (Witness points out to jury injuries to plaintiff's head.)
There is a fract11re right there. Now this is a broken bone
there. The cut goes up as high as from there to there (indicating from a point on the left chin to a point above the left
..ear). It looks like a cut from a windshield break or something of that kind. And that cut the nerve interfering with
· the motion of the eye. That cut and the scar are going to be
a permanent condition. And the eye will be permanently af. f.ected on account of the severance of the nerve. I can tell
without the aid of an X-ray that it bas been a fracture by feeling the depression in the bone.
And thereupon the pl~intiff rested. And the defendant to maintain the issue on his part introduced the following evidence:
.
page 16}

The witness

H. J. BARRETT,
being duly sworn, deposed as follows:
DffiECT EXAMINATION.
By Mr. Ford:
"My name is H. J. Barrett. I am 20 years old and live in
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.the.· City of Newport News. I have lived there a year and a
half .but my home is in Conway, North Carolina. I work at
one of the A. & P. Stores in Newport News. I am head Clerk.
I knew ~Ir. Dempsey Parker for about a year before this accident happened. I never ID;et Mr. Clark until the night I
went down to Carolina 'vith him. I have been down there several times with Parker and he requested me to go with him
·on this particular trip. Clark was in the car when I g·ot in.
Parker drove going down and Clark drove until he got to my
home because I knew the road and I could tell him the road.
Clark started to drive about 30 or 40 miles from Oxford.
I showed him the road and he drove to my house. Parker
then took the car bec·ause be kne'v the ·road better than Clark
.and as far as T know went on to Oxford. I did not see them
again until 81.-inday when they can1e for me to bring me back
to Newport N e'vs. Parker was then driving. Afterward::>
·Clark took the wheel.· It is about 100 to 125 miles from my
house to Oxford. I was sitting in the middle. After we
started· nothing was said about who should drive or the
·manner of driving. I had been down there with Parker once
before in the same car about a month or more, but had not
·ridden in it since then. On the-way down there was no occa, sion to use the brakes at all. At that time of night there
. wasn ~t any traffic and he wasn't driving fast. On
page 17 ~ the way down we only stopped once to get a cocoa
· cola. I do not know \Vhether the brakes were used
to stop· the car or not. When we reached my house the car
drifted on dow-n nice. I told him a hundred yards or so before he got to my house. As far as I know he did not use the
brakes. From the time we left my house to the place of the
accident is about six miles-a practically straight road-a
few slight curves.
The dirt surface road had been a hard surface and had
_been plowed up and they we·re re-packing it and there was
_plenty of dust on the road. I think J\IIr. 'Clark was driving
about 45 miles an hour just b~fore he ran off the concrete.
He met another car just before we met the car that we hit
and there was right smBrt dust in the air, but I couldn't
tell 'vhether it affected the~ vision of the other car or not.
I co1:1ldn 't tel.l where our ca.r was. 1\tly opinion is that .it
was arolind the center, but I couldn't say it was. I couldn't
tell whether it :was close to the edg·e of the road or near
the center. So far as I could tell the brakes were not applied
from the time he left the concrete until after the accident occurred. Our car and the Nivelle ca.r were meeting in the
dust .and I thought both cars were going to pass all right

. C. R.: Clark v. Dempsey F. Parker.
so I wasn't evep. looking at the. car at the time when the
clash happened. I didn't know what it was all about then.
I think we were n1aking about 45 miles, but I couldn't tell
what the N~ville·car was making. After the impact our car
.turned over sev~ral times and kept rolling, I guess, 35 or 40
feet, although I didn't step it off. That is my guess, but
it was at least that far. After the accident I went
:back and saw a. mark cut in the road, looked as
th~>"ught it was fr~m the axle of the Neville ear.
His
front wheel went down. That mark was over about the
-~enter of t~e road and his car, after g·oing a little ways, got
further out to the right as it went on up the road.
page 18 ~ There was a straight streak cut from where the
wheel 'vas torn down to 'vhere the Nivelle car was
setting. There W€l~e no marks of our car. Our car did not
go down on the axle. The top was torn back and all the
wheels, except the spare wheel, and the side of the body was
bent up and the windshield broken ·and the tires blown out.
I was not hurt much, just bruised and ~Ir. Parker was bruised
}Jretty badly. :Nir. Clark drove on the dirt road ab~ut. 50 or
100 yards before the impact, though I didn't step it off.
This dirt stretc~· is about 200 yards long. I think he drove
about half way on the dirt road.

. CROSS EXA]IIINATION.
By Mr. Read:
I went back to the· scene of the accident about an hour afterwards. I had spent this time at the doctor's office to sec
about Mr. Parker and Mr. Clark. I do not know how many
cars passed the scene of the accident during the time. I
didn't notice the condition of the brakes after the· accident.
I don't know whethm; they were locked or not. The high"ray we were traveling is the main highway between Oxford and :Niurfreesboro. There was nothing about the road
for me to sho'v him except the different side roads that
turned off going through the small places.
The next witness,

C. A. HOGKADAY,
being duly s'vorn, testified on behalf of the defe11dant its
.follows:·
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DIRECT EXAMINATION.
By ~Ir. Ford:
My name is ·C. A. Hockaday, 19 years old. I work for the
A. & P. Store~ in Newport News. I know Mr. Dempsey F .
. Parker and had occasion to ride in his Chevrolet
page 19 ~ car prior to the wreck. I had ridden in tt the week
before but did. not drive it that week. I had previously driven his car-not frequently. When I drove the
car I saw nothing wrong 'vith the brakes, they never failed
to .take when I was ch~iving. They did not deflect the car
one way or the other.

No cross examination.
The next witness,

J. H. PUCKETT,
being duly s'vorn, testified on behalf of the defendant, as
fololws:
DIRECT

EXAl\ili~ATION.

By Mr. Ford:
My name is ,J. IL Puckett, 20 years old and live in Newport News. I know Mr. Parker, the defendant; have known
him several years. I have ridden in his Chevrolet lots of
times and have also driven it. I guess it was before June I
·drove it. I do not remember any other time after that I
drove it.
No cross examination.

.
DE~IPSEY F. P AitKER,
the defendant, being duly sworn, testified as follows:
DIRECT

EXA~1INATION.

By Mr. Ford:
'My name is Dempsey F. Parker, 32 years old, Manager of
4-· & P. Store, Newport News. I have been with the company about ten years. In July 1931 I owned a Chevrolet
cabriolet which is about as heavy as a coupe. In July I had
owned it about five and a half months and had driven it
about 7,600 miles. On Saturdav before the accident Clark
came in the store to see the Superintendent and I told him,

c~. R.·.cia:rk
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to your home tonight". He said ~'Are you"f
and I told him "Yes, do you want to go"? He said, ".I
think I will call my wife up and see what she
page 20 } says about it'', al).d he went and I suppose he called
her up and he came back and told me he would ride
with me. I had seen Barrett before that time and asked him to
go. I lmew Clark lived in Oxford. "'\Ye left Newport News
about 1 o'clock. I was driving. I think Mr. Clark drove a
short distance on the way down. · I couldn ;t say exactly how
far he drove but it was a short distance. It was on this
-side of Conway. I would say he drove about 15, 20, or 25
miles. I would not say exactly ho'v far. That was the first
time he ever drove my car. There was no agreement about
driving when we went down. Coming back I drove about 109
miles and asked him would he drive part of the way. I tala
him I was sleepy and I was going to sleep. I said, ''You
will pick up Barrett and he will talk to you and I will go to
sleep''. That was when I was driving coming on down the
road. I drove about 100 miles and turned the wheel over to
-him. We picked up Barrett in Conway. I got on the outside
and I said, ''I am going to sleep''. I hadn't slept all the afternoon. I slept until after the accident occurred and was
asleep at the time of the accident. I do not know how fast
Clark was driving. I observed his driving on the way down
and he seemed to 9-rive all rig-ht. ·we went over the James
River Bridge and had no occasion to stop after we picked
·up Barrett. We picked up Barrett at 44th Street and Wash·ington Avenue in Newport New. When I stopped the car I
think I used the brakes. The brakes were .all right driving
to Oxford. The only thing I heard about the .brak~s was
when Mr. Shepherd told me about the brakes, but I did not
pay any attention to it. Going down to Oxford there was
nothing wrong with the brakes and I did not nopage 21 } tice anything wrong coming back. I would have
. noticed it had there been anything wrong. I drove
the hundred miles and did not. find anything wrong with th.e
brakes at all.
·
Mr. Shepherd asked me to lend him my car to drive to
Raleigh that Sunday and when he came back he says, "You
had better have your brakes attended to", and I said, "Oh,
hell, there is not anything the matter with the brakes. :You
·don't lmow how to drive it". I did.not notice anyt~ing wrong
with the brakes after he told ~e. Shepherd had driven the
·car once. or twice before. The ~istance between Raleigh and
Oxford is 50 miles and he -drove the car possibly 100 'miles.

"i am going
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I asked him in what respect the brakes needed attending to.
He said, "They are not properly adjusted". And that I
had better have it looked after, and I said, ''·Oh, hell, he didn't
know how to drive it".
CROSS EX.A:MINATION.

By !Yir. Read:
I did not mention anything to Mr. Clark about what Mr.
~Shepherd had told me about the brakes until he was in the
·-'Hospital in Suffolk after the accident. In fact I did not think
anything about it because I had been driving the car and it
slipped my mind. I live at I-Iilton Village on Hopkins Street
which runs east and 'vest. In going from Newport Ne'vs 1
go up the Richmond Hig·hway and turn to the left at Hopkins Street, just after you pass the gas station.
Q. Did you tell my client that your brakes were so adjusted that in making that left turn that you didn't have to
use the steering wheel at all, all you had to do wa~
page 22 ~ to put your foot on the brakes and the car would
automatically turn to the left¥
A. No, sir, I don't remember telling· him that.
Q. Do you deny that you told him that t
A. Before the accident?
Q. Any time after the accident 7
A. No, sir, I don't remember telling him that.
Q. Do you deny that you told him that a.t the hospital
when he was in the hospital 1 Do you remember telling him
that when he lay ill in the hospital~
A. No, sir, I don't remember telling him that.
Q. That is a fact, isn't it, that your car, if you applied your
foot brake sharply it would turn to the leftY
A. No, sir.
Q. And you didn't tell ·him that Y
. A. No, sir, I don't remember telling him.
. .Q. How could there be any doubt in your mind? You
know he claims that caused his injury, don't you Y
i · A. ·He must claim that.
·
· Q. You know that, .seriously, 1\!r. Parker? You didn't
mention anythi~g about the condition of the brakes prior to
the accident, to him 1
A. No, sir, I didn't mention it to him because the brakes
were all right
I saw Clark in the hospital in Suffolk and remember telling
him what Mr. Shepherd told me.
.

0. R.. Clark v. Dempsey F. ·Parker.
page 22}

RE-DIRECT EXAMINATION.

By Mr. Ford:
The car never turned to the left 'vhen the brakes were
applied when I was driving, nor when anybody else was
driving as far as I know.
RE-CROSS

EXA.~IINATION.

By Mr. Read:
. On the return trip I drove one hundred miles and think I
had occasion to turn to the left. I applied the brakes to
slow down but I did not apply them to stop. l\1r. Shepherd
is a friend of mine but I thought the brakes were all right.
I did not pay any attention to him. In the same conversation above mentioned Mr. Shepherd told me I think that when
he applied tl1e brakes quickly it came very near turning the
car over on the left. I did not tell 1\{r. Clark anything in the
Suffolk Hospital about the brakes· being locked after the accident. The car was demolished, and you could tell nothing
about them tl1en.

RE-DIRllJCT EXAMINATION.
By Mr. Ford:
I think Clark said he was making between 45 and 50 that
night. He told me that sometime after the accident in the
hospital at Suffolk. I did not take him to the hospital. I got
someone else to take him.
The next witness,
H. M. Sl\tiiTH,
being duly sworn, testified on behalf of the defendant, as follows:

DIRECT EXAJ\tliNATION.
By Mr. Ford:
I live in Newport News and am employed by the
page 24 } Newport News ·Auto Exchange. I know the car
·
owned by Mr. Dempsey F. Parker. It is a 1931
c_abriolet, convertible coupe. It is a light car weighing about
2,700 pounds. I am shop foreman and have been engag·ed in
~utomobile business about 19 years. It is a part of my serv-

2o

Sup~eme Court of Appeals of Virginia..

ice to inspect new cars recently sold. The Parker car came in
in July to be inspected. I think this was final inspection.
If there i~ anything wrong '"ith it in his guaranteed period
he wants to· check it before it is turned over to him. It was
checked on the 7th and lOth of July. I don't know of anything wrong with the brakes. If there had been we would
have overcome it. I tested out the brakes of the car and
everything. I drove the car around five or si~ blocks and the
brakes must have been all right or I never would have turned
it loose. That was the last time it was in the shop until after
the accident. It was then in pretty bad shape-torn to pieces.

·CROSS EXAMINATION.
By Mr. Read:
It does not take long for brakes to get out of order. I have
seen them get in bad order in a hurry.
RE-DIRECT EXAMINATION.
By Mr. Ford:
.
I have been driving a car about 15 years and have been
associated with. Chevrolet cars about 8 years. Driving a car
from a hard surface road to a mixed crushed gravel and dirt
road at a speed from 45 to 50 miles an hour, if you pull over
to ·your right and reach a soft surface of ground, naturally
you are going to g·ive the car a tendency to swing.
page 25 } And if you drive straight on a ·Soft surface road
naturally you are going to give the car a cha:nce to
rock some, or cause it to go from side 'to side. If the right
wheel would catch in softer dirt than the left wheel the right
wheel would lock and if the surface was not entirely even the
traction would not be the same on both wheels and would tend
to thro'v it one way or the other by a. sudden application of
the brakes. Tha.t 'vould be true if the brakes were in good
condition.

RE-CROSS EXAMINATION.
B·y Mr. Read :
Q. If the brakes are not properly adjusted or out
order
of course, and they are applied sharply and quickly the car
will either go to the right or left, depending on whether the
left brake or the right brake is the tighter?
.
A. If you get one hra.ke tighter than the other, natnra11y
you are going to pull your car one way or the other.
.

of
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The next witness for the defendant,

W. H. NEVILLE,
being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Ford:
My name is W. H. Neville. I live in Durham, North Carolina, and run a grocery store. I am 45 years of age.: I was
driving a. Buick sedan on the road from Murfreesboro on the
night of July 26th, 1931. In the car with me were Mrs. R. L.
Pollard, her daughter and her son, my daughter and another
whose name I can't recall. Mr. Pollard owned the
p·age 26 ~ car. I 'vas going out of· Murfreesboro and Mr.
.
~ Parker was coming in. I was going west and he
was coming that way and there was a stretch of road that
had dust on it. I couldn't say how long. There was a car
that passed m:e going in the same direction and that put a
right smart dust in the road and I started to stop; about the
time I hit my brake this car appea.red in front of me. I was
then going about 25 or 30 miles an hour and was on the right
hand side of the road. It is a good wide road, 18 t.o 20 feet
·and there was plenty of room for both of us. I think I had
gotten about half way on the dirt road before the impact.
The car which passed me raised enough dust that I couldn't
· see. That is the reason I started to· stop. I could not see
where I was going. I slowed up and was in a position to stop
.when Mr. Parker appeared up in front of me. I was practically stopped when he hit me. He was traveling on my right
hand side. I was over on my side 3 or 4 feet. I couldn't say
how much past the middle of the road he was. I stopped
· about the time he hit me. I wasn't standing plumb still. The
impact tore off the whole left side. It bent the axle, fenders,
chassis and running board. From the w.ay he hit me the bes1;
I eould tell he was coming straight toward me. If he swerved
I couldn't tell that he wa..~. His car turned over several times
and went down the road 50 or 60 feet. It didn't turn my car
. at .all.. I 'vas standing straight in the road over to my right
side. I couldn't say as to the speed he was going but I think
he was going pretty fast, thought I don't know. I couldn't
see in the dust and a f-ellow m~eting you .like that you can't
say how fast ·he is running. It hit pretty hard. I
page 27} put on my brakes and· it did not jar us up much.
·
}fly front wheel went down in the road.
·
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CROSS EXAMINATION.
By Mr. Read:
.. .
J\tiy left: front wheel was the wheel that was demolished. 1
couldn't tell how the other car got down the road 50 or. 60 feet
if it was turned. over. It just rolled down the road. I would
not swear it was 60 feet. I didn't measure it. On account of
the dust I couldn't see distinctly and for that reason applied
-my-brakes~ I was.going 25 to 30 miles an hour and had practi·cally stopped at the time of the collision. I cannot tell the
jury whether Clark applied his brakes or not. My right front
.wheel was not touched. My car was damaged around $275.00
_·to $300.00.
.· And thereupon the defendant rested. And the plaintiff
-then recalled
C. R. CLARI{,
the plaintiff, to testify in rebuttal, as follows:

DIRECT EXAMINATION.
By Mr. Read:
At the time I was in the Suffolk Ho-spital 1\Ir. Parker made
·a statement to me relative to the condition of the brakes ou
·his car. He said that when he went to his home in Hilton Vii. lage and wished to turn to the le.ft into Hopkins Street he
could apply his brakes "Just ordinarily, Just gradually and
just keep turning and just turn right around. Going down
· his street. He said he turned in there that way every time''.
He also told me in the hospital after I got better
page 28 ~ that Mr. Shepherd told him that he had better have
the brakes fixed or he was going to turn the car
over, but he did not pay any attention to it.

~

CROSS
·

EXA~IINATION.

By Mr. Ford:
I didn't tell Smith that Parker said when he put his brakes
on·he could turn into his-garage. I knew that he did not have
a garage.
I did not drive the car going· down to Oxford.
page 29

~

.A~d

thereupon the plaintiff rested.

And the Court certifies. that the. foregoing evidence was all
the evidence which was introduced on the trial of this case.

C. R. Clark .v. Dempsey F. Parker,
Thereupon the Court instructed the jury as follows :
(The Clerk will here please copy instructions given by th.e
Court.)
·These instructions are numbered 1, 2, 3, and lettered A, C,
1....

D, E, G, H, and identified by the. signature of the Judge endors·ed thereon.
page 30}

1.

Given
Exc.

. r·

·c..;v. s.

-. -11/17/31.
The Court instructs the jury that if they believe from the
evidence that the plaintiff was riding as an invited guest in
an automobile then {)Wned and being driven in the night time
by the defendant from Oxford, N. 0. to Newport News, :virginia, and that in the course of said journey defendant asked
·the plaintiff to relieve him at the wheel; and if the jury further believe from the evidence that the complainant complied
with such request and 'vhen he had driven a short distance, noticed the lights of an approaching car and there being some
·dust in the air, plaintiff applied -the brakes intending to decrease the speed of the ca.r so that he might pass the said automobile in safety; and if the jury further believe from the evidence the v.pplication of said brakes caused said automobile to
swerve or cut over to the center of the road and came into
collision with the approaching automobile; and if the jury
further believe from the evidence that the collision was the
proximate result of a defective condition of said brakes and
the fact that they were not properly adjusted and that such
.fact was. well known to the defendant, but unknown to the
plaintiff, and that the defendant negligently failed to com,
municate such fact to the plaintiff, then the jury will find
their verdict for the plaintiff.
C. VERNON SPRATLEY, tTudg·e.

2.
Given
C. 1V. S.
11/17/31.

_y

•
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~
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:

.
•

The Court instructs the jury that while plaintiff must prove
h~s case by a preponderance of the evidence, this does not
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mean that he must prove his case by a preponderance of witnesses. It is for the jury to determine what witness or what
part of the evidence of any witness they will believe.
·
C. VERNON SPRATLEY,. Judge.
·page 31
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'.

Given

c. -:v. s.

11/17/31.

3.
-.

-.

..

'Y~·

I

·•

o

The Court instructs the jury that if they find for the pla~
tiff, they may, in estimating the damages, take into consideration the bodily injury and disability sustained by him, if
a.ny, and the permanent or temporary character thereof, and
the physical pain and mental anguish of the plaintiff caused
thereby, if any, also any loss sustained by him by reason of
inability to attend to his ordinary .business and affairs by
reason of· said injuries, also any expenses .for medical treatment, and hospital bills paid or incurred by reason of said
.injuries and assess his damages at such sun1 as they. may
think just and proper, under the evidence in this cause, :t;J.Ot
exceeding the sum of $5,000.00, the amount claimed in. the
notice of motion.

Exc.
Given

c..v. s.

If you believe from the evidence that the plaintiff had
driv.en the defendant's automobile for a sufficient distance
and time within which to ·know, by the exercise of ordinary
care, whether the brakes ·on· sald car· W·ere in reasonably
proper condition for use .on the highway, and further that he
continued to drive the said car after he knew, or should have
kn~wn by the exercise of ordinary eare, that the brakes were
defective, then you are instructed ·that the ·plaintiff assumed
the risk of such defective brakes, if any, and yqu will find
your verdict for the defendant, even if you should believe
that the brakes were indeed actu.ally d~fectiv~.
·.
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_· - ~~ . c. VERNON, S~RAI.rLEY,

Judge. :.
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Refused
Exc.

v·

c. "(\'. s.

The Court instructs the jury that if you believe from the
evidence· that the. collision in which the plaintiff received
his injuries was due to negligent operation, if any, of the ear
·driven by W. H.· Neville, and not due to any defective condi. ·
:. tion of the· brakes on the defendant's automobile,
page 32 } then you will find your- verdict for the defendant.
Refused:
C. VERNON SPRATLEY, Judge.
I'

c~
Given
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.

c. :v. s.
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The jury are further instructed that--a guest riding gratuitously in an automobile takes the car as he finds it and the
~ 1 · owner is not liable for damage from defec.ts unless they are
1/ lm9wn to h4n and not obvious to· the 'guest ..·
· -:·

) .~ ·

··· 0. VERNON SPRATLEY,: Judge.·

Given

c. :v. s.

···.y.
:_)· . ~

-y){ ~

·i :.

. .. '

If the jury believe from the evidence that the defendant's car was about three months old and had been driven
about seven thousan~ miles,. and Jhat ·he had used ordinary
·care to keep his brakes in proper condition for·use on the
highway, and did not know· of' any faulty condition -of his
bra~es, then you are instructed that tli~ plaintiff cannot recover in this case, whether or not- you may believe from
the evidence that there may have heen, in fact, a defective
condition in the brakes.
, ··,, ·
,...

.

. ··C. VEl?,NON SPRATLEY, Judge.
~

.
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Given
c. N". s.
The court instructs the jury that the Ia w is that the owner
of an· automobile makes no impli~d representations to a guest
riding gratuitously in his automobile except that he will not
·knowingly or wantonly add to those perils which may ordinarily be expected, and that there are no defects in the car
known to him which make its operation particularly hazardous; beyond this all risks are assum:~d by the guest.
If, therefore, you believe from the evidence that the defendant did not know of any defect in the autopage 33 } bile that \vould render its use on the highway par. ticularly hazardous, then the court instructs you
that you will find your verdict for the defendant.
;

'

C. VERNON SPRATLEY, Judge.

Refused as originally offeredExc.-no ex. for changes herein.

c. ;v. s.

The mere fact, that Shepherd had told the defendant that,
his opinion, the brakes on .his . car needed attention did
not create any obligation on the defendant to have the brake8
examined or to communicate ,s-g.ch information to the plaintiff if the defendant reasonably believed or knew that the
brakes were in proper condition for safe operation on the
highway, that is to say that the defendant had the right to
disregard the opinion of witness Shepherd if the defendant.
himself reasonably believed or knew that the brakes were
in proper condition.
. If, therefore, you believe from the evidence that the de.fendant knew or reasonably believed that the brakes were in
a satisfactory condition for operation on the highway, yon
will find your verdict for the defendant despite the opinion
of witness Shepherd that the brakes needed attention.
i~

Refus·ed:

C. VERNON SPRATLEY, Judge.
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F-1..
Refused as tendered
Exc.
c. IV. s.
11/17/31.
The mere fact, that Shepherd l1ad told the defendant that,
in his opinion, the brakes on his car needed attention did
not create any obligation on the defendant to have· the
brakes examined or to communicate such information to the
plaintiff if the defendant kne'v that the brakes were in proper
condition for safe operation on the highway, that is to say
that the defendant had the right to disregard the
page 34 ~ opinion of Shepherd if the defendant himself knew
that the brakes w~re in proper condition.
If, therefore, you believe from the evidence that the d~
fendant kne'v that the brakes were in a satisfactory condition
for operation on tl1e highway, you will find your verdict for
the defendant despite the opinion of Shepherd that the brakes
.needed attention.
Refused:
C. N""ERNON SPRATLEY, Judge.

F-2.
Refused
Exc.

c. IV. s.

/'

I1-'~ /1.
\.
)

:,

(!"

1- (. --"
. .

t
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The Court instructs the jury that the mere fact that 1\Ir.
Shepherd had told the defendant thaat in his opinion the
brakes- on his ca.r needed attention, did not create any obligation on the defendant to communicate such information to
the plaintiff if the defendant knew that the brakes were in
proper condition for safe operation on the highwa.y, if the
jury believe that a reasonable man acting under similar
circumstances would not have communicated such information
·to the plaintiff. If therefore, you believe from the evidence that the defendant acted in this case as an ordinarily
prudent person 'vould have acted under similar circumstances, and that he kne:w that the brakes were in satisfac-
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tory condj.tion, then you will find your verdict ·for the defendant despite the opinion of Shepherd.
Refused:
C..VERNON SPRATLEY, Judge.

G.
Given
Exe. as tendered.

e,,~

c:_...·

/

The Court instructs the jury that, if you believe from the
·evidence that the plaintiff drove the defendant's car at an
excessive rate of speed from a paved highway to a dirt or
gravel road, and that his vision was obscured by the dust
of another ear, so that the plaintiff could not see clearly a
reasonable distance ahead, and that the plaintiff
page 35 ~ collided \vith the ca1·e driven by "\V. -H. Neville
by reason of the speed he was maintaining, or by
reason of his obscured vision, if any, or by all concurring,
then you are instructed to find your verdict for the defendant.
C. VERNON SPRATLEY, Judge.

H.

...

1---"'
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·-· .... ~. -

Given
c. N'. s.
11/17/31.

\5.·
,.,P

,

I /·:"

e~(f'

~);

\J~\

The court instructs the jury .that the mere fact that the
defendant's automobile was involved in the accident resulting in injury to the plaintiff will not entitle the plantiff to a
verdict. There is no presumption that the defendant was
negligent in any respect, but on the contrary the presumption is that he was free from negligence and the burden is
upon the plaintiff of p_roving, by a preponderance of the
evidence, the negligence charged against the defendant and
further that such negligence \vas the proximate cause of
the accident and until this is shown, by a preponderance of
all the evidence, you must find your verdict for the defendant.
·
C..VERNON SPRATLEY, Judge.

I
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page 36 .}

And the Court certifies that the foregoh;lg instructions were all of the instructions given to the
jury on the trial of this case.

.A.nd after hearing said instructions ~and the argument
of counsel, the· jury retired to their· room to consider of
their verdict and after some time returned into Court with
the following verdict:
"We, the jury, find for the plaintiff and assess his damages at the sum of $3,000.00-Three Thousand Dollars.
(Signed) - GEORGE P. FULLER, Foreman."
Thereupon the defendant, by counsel, moved the Court to
set aside said verdict of the jury and to enter judgment foJ;
the defendant on the grounds that said verdict was contrary
to the law and evidence, was against the·evidence, for misdi. rection 'of ·the jury by the Court, and for the error of th.e
Court in admitting certa.iii evidenee for the plaintiff andrefusing to admit certain evidence for the defendant, and argument upon said motion was continued.· ·
And on the 28th day of March, 1932, the Court sustained
. the motion of the defendant and set aside the verdict rendered on the 17th day of November, 1931, on the ground that
it was· ~ontrary to the evidence ·and without evidence to
support it and further ordered. that no new trial be granted
herein and entered final judgment for the defendant. ·To
which action of the Court in setting aside said verpage 37 } diet of the jury and entering judgment for the
defendant plaintiff, by counsel excepted, and prays
· that this, his bill of exceptions, may· be signed,· sealed and
made a part of the record which is accordingly done within
the time p~escribed b~ law, this 16th day of May, 1932.
C. VERNON SPRATLEY, Judge.

(Seal)

page 38 } State of :Virginia,
City of 'Newport News, to-wit:

.. I, R. E. 1\Iarable, Clerk of the Circuit Court for the City
afor·esaid, hi the State of Virginia, hereby certify that the

Supreme Court of .Ap-peals of Virginia.
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foregoing is a true and correct tran.script of so much of _the
record and proceedings as are required by law (no particular parts of said record being required to be copied by either
party in writing) in a certain motion for judgment for mon~y,
lately pending in said Court, wherein 0. R. Clark \Vas plaintiff and Dempsey ~,._ Parker was defendant. I further certify that notice of the application for this transcript of record has been given as the law directs and that said notice
has been filed in the papers of said cause in the Clerk's Office
of said Circuit Court.
Given under my hand this 18th day of May, 1932.
R.. E. MARABLE, Clerk.
Fee of Clerk of Circuit Court, Newport Ne,vs, :Virginia,
$11.00.

page 39 ~

And at another day, to-wit: .At a Circuit Court.
held for the· City of Newport News, at the courthouse thereof, on Friday, the 27th day of 1\{ay, in the year,
one thousand nine hundred and. thirty-one.
C. R. Clarl{, Plaintiff,
vs .
.Dempsey ~~. Parker, Defendant.
This day again came the parties by .their attorneys, and the
attorney for the defendant moved the Court to correct the
record in this case after the certifi·cate· of evidence in narrativ-e form had been certified by the court and the record made
up and delivered to the attorney for the plaintiff but within
siXty (60) days of the final judgment of this court, in the fol·lowing particulars, to-wit :-That instead of the narrative
statement appearing near the top of page 11 of the record,
"Mr. Parker told me that he knew of the defect and Mr.
Shepherd told him that the brakes were not in good order'',
that the questions propounded to the witness and the answers
thereto, as transcribed by the shorthand reporter a the trial
; r·elating to this point, be inserted in the record and made a
part thereof. The attorney for the plaintiff stated and based
his motion on the ground that the narrative statement appearing in the record did not correctly set out the testimony of
t~e wjtness, and further that at the time the attorney for
the plaintiff and the attorney for the plaintiff and the attor-

.· C. R;. Clark v. Dempsey F. Parker.
ney for the defendant argued before the court the several objections to the narrative fo~m of evidence as prepared by the
attorney for the plaintiff, he had no recollection of agreeing
to the narrative statement hereinabove set out nor that the
sa:mle was discussed, but the attorney for the plaintiff 'vas
equally as positive that the said statement was agreed to and
:certified .by the court at that time. And it appearing to the
-Court that the testimony of the said witness, Clark, as transcribed by the shorthand reporter, .might be susceptible of
the interpretation contended for by the attorney for the
defendant, whereas the na.rrative form of the evidence com. plained of might not admit of such interpretation, it is considered by the court that for the purpose of ·clarification, the '
questions and answers of the witness, as transcribed, be and is hereby made a part of the record in this case beginning at
lirie 25 on page 3 and ending at line 12 on page 4 of the typewritten transcript, which was certified by the court, and the
court· doth so order, the said questions and answers being
as follows, to-wit:
page .40 ~ ''Q.- After the accident, when you were in the
·
hospital, did Mr. Parker make any statement
whether he knew of this defect?
A. He told my wife and mys~lf that 1\1r. Shepherd told him
before he left Oxford that the brakes were bad because he
drove it himself in Oxford and like to have turned over.
Q. J\fr. Shepherd is a gentleman residing at Oxford.Y
A. Yes, sir. And 1\fr. Shepherd has told me since.
The Court: Unless all of them w~re present, gentlemen,
disregard 'vha.t 1\fr. Shepherd told him.
Q. Mr. Parker told you that he knew of the defect?
A. Yes, sir.
Q. And lvlr. Shepherd had told him that the brakes were not
1
in good order¥
A. Yes, sir."

And the court certifies that the said change in the record
is made within sixty (60) days of the final judgment in this
court and over the objection of the a.ttorney for the plaintiff,
which objection was based on the ground that the Court had
already settled and certified the evidence in a proper bill of
exception.
.
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State of Virginia,
· City of Newport News, to-wit:
·I, R.. E. 1\farable, Clerk of the Circuit Court for the City of
Newport News, in the State of ·virginia, hereby c.ertify that
the foregoing is a true and correct copy of the order entered
in the cause aforesaid on the 27th day of May, 1932, and after
the foregoing transcript had ~been made and delivered to the
plaintiff's attorney.
I further certify that notice of the application for this transcript of said order has been given as the law directs and that
said notice has been filed in the papers of said cause in the
said Circuit Court.
Given under my hand this 31st day of May, A. D., 1932. .

R. E. 1fi.ARABLE, Clerk.
A Copy-Test€:
H. STEWART JONES, C. C.
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