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IN THE

Sopreoie Court of Appeals of Virginia
AT RICHMOND.

FRANCES M. RICHARDSON; ADMR'X OF PEYTON H.
RICHARDSON, DE·C'D,
vs.

APPAL.&CHIAN ELECTRIC POWER COMPANY, A
"VIRGINIA CORPORATION.

PETITION FOR WRIT OF ERROR.
To the Honorable Chief J'ltStice and Justices of the S.u,preme·
Cou.rt of appeals of Virginia:

Your petitioner, Frances M. Richardson, Administratrix of
Peyton H. Richardson, deceased, respectfully represents thai.
she is aggrieved by a final judgment of the -Circuit Court of
Campbell County, pronounced on the first day of July, 1932, in
the suit at law in which your petitioner as Administratrix of
said Peyton H. Richardson, deceased, was plaintiff, and the
Appalachian Electric Power Company, Incorporated (a Virginia corporation), was defendant.
.
Your petitioner 'vill hereinafter refer to herself as ''plaintiff", and to the Appalachian Electric Power Company, Inc.,
as "defendant"; such designation of the parties being in accordance with the respective positions occupied by them on the
trial of the case and 'vhic)l positions remain unchanged before
thi~ court.
·
The judgrnent complained of was rendered in favor of the
defendant and against the plaintiff, in accordance with the
jury verdict; and it is to this judgment that the plaintiff prays
that a writ of error and sttpersedea.c; be awarded and that
~aid judgment be- set aside and reversed and that a new trial
be granted to plaintiff. · .
~ A duly authenticated transcript of the record of this case
and exhibits filed with the evidence are hereto attached an_d
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herewith presented as a part of this petition;· and it is prayed
that this petition and said transcript of the record and exhibits be read together. and treated a~ plaintiff's. ~~t brief
on appeal.
'

GENERAL ~STATEMENT OR OUTLINE OF CASE.
The object of this action (a notice of motion for judgment),
was· to recover of the defendant damages for the wrongful
death of said Peyton H. Richardson, deceased, caused by the·
allege~ negligence-of the defendant in causing and permitting
one of its large wooden poles to be lying on the northern
shoulder of the public highway known as Virginia-U. S.
Route No. 60 (State Route 10), near the macadam surface,
and on or near a curve, and in a. position from which it should
have been reasonably anticipated that danger and injury to
travelers might result: against the end of which pole plaintiff alleged that an automobile driven westward on said Route
60 by the decedent in the night-time, first struck and as the
proximate result thereof, he 'vas thrown from the car upon
said pole, fracturing his skull and killing him instantly.
.
: The defendant set up by way of defense that it was guilty
of no negligence, that it had proper permission and authority
to place the pole on the road, that the pole was in a safe position, that the plaintiff's decedent was guilty of contributory
negligence proximately causing or contributing his death, that
his automobile did not first strike the pole but first negligently ran up a bank and descended onto the pole, and that
it had no notice of the pole being in a dangerous position.
At the conclusion of the introduction of evidence on behalf
of the plaintiff, a motion was made by the. defendant to strike
out all of plaintiff's evidence on the ground, briefly stated,
that same was insufficient to justify or support a verdict.
The learned trial court overruled this motion, but the motion
was renewed after all the evidence for both plaintiff and defendant had been introduced and the same was sustained and
a!l evidence for plaintiff was stricken out, and, there then being nothing left in the case upon 'vhich any other verdict
could have been found, the jury found for the defendant~

THE FACTS.
The evidence upon sever::tl material facts is in conflict. We
shall here first und~rtake to set forth those facts about which
-we believe there is no material conflict in the evidence; they
are as follows :
-
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The accident occurred on the night of March ·26, 1931, at
approximately 10:15 o'clock. The weather conditions were
that it had not been raining, was dry at place of accide:r;Lt, but
the night 'vas rather dark and cloudy.
,
The place of accident was in Campbell County o~ ;virginiaD. S. Highway No. 60 (·State Route 10), which is a part of the
state highway system, and which runs in a general east and
west direction, and at a place thereon between Concord and
Lynchburg about 6% miles east of Lynchburg. The exact
place of accident'b_eing just west of the intersection of said
Route 60 with a dirt side road· running northwardly from
Route 60, said side road being usually referred to by witnesses
as the old Richmond-Concord road, or the old .Six Mile Bridge
Road.
The right of way of Route 60 is 50 feet wide. The road
was composed of a macadam surface 18 feet wide at time of
the accident (but subsequent to the accident same was at. an<}.
in the vicinity of the accident widened on the south side to
22% feet; which macadam surface was flanked on the ·northern side (we are not concerned with the southern side) ~y a
dirt shoulder, generally 6 feet wide, but of sufficient width at
the place of accident for the pole to have been placed thereon
7 feet from the northern edge of the macadam.
The shoulder was hard,. smooth and in good travelable condition. It was generally almost flush and even with the
macadam, at some places being flush with the macadam and
at others being a few inches lower; it gently sloped away
from the macadam to the toe of a little bank or rise on the
northern side of the road. . There was no appreciable depth to
any gully, drain _or ditch referred to by any witness as being
on the shoulder next to the bank or elsewhere. This shoulder
constituted not only a usable and travelable portion of the
road, but was actually used and traveled upon: and tracks
thereon showed that not infrequently the right wheels of vehicles· traveling west around the left curve, near the western
end of which the pole was lying, ran upon this shoulder.
The plaintiff's decedent was driving his Chevrolet Coach,
1929 model, westwardly along Route 60, traveling from Appomattox towards Lynchburg. He had with him two friends,
Mr. Robert P. Anderson and Miss Rosa Casey, who, together
with the decedent, constituted all the occupants of the car.
They all occupied the front seat but did not crowd or interfere
with the driver who had plenty of room.
The car was in good condition and its brakes, lights, steering apparatus, etc., were in good order and its lights were
burning. The road clearance of the front axle did not ex-
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ceed 9 inches. The over all width of the car was 5 feet. 7

mches~ its length was 13 feet, and its girth over all was 22

feet 4 .inches.
The. pole was approximately 30 or more feet long: its
diameter at the small end was· 7 to 9 inches and at the butt or
large end the diameter 'vas 12 to 14 inches. The small end
of the pole was bevelled back for 6 or 8 inches and as the
pole lay on the g-round its small end was east towards Concord while its but end was west towards Lynchburg. Owing
to crooks in the pole the small end thereof aid not lie bat on
the ground~ but was cocked up with an open space under same
estimated by witnesses to be from 4 to 5 inches, making the top
of the small end of the pole about 14 inches above the ground.
There was located on the northern right of way line of the
road one of the usual .State Highway small concrete markers
or monuments rising above gr.ound about 12 to 18 inches and
hurried for about 18 to 24 inches in the ground, this marker
denoted the end of the curve as plaintiff's decedent was trav~ling or the beginning of the curve to a person traveling eastward. The rise or bank at this marker was about 3 feet high;
the bank at the monument being 33 inches above the northern
edge of the macadam and 38 inches above the drain or lowest
part of the· shoulder. This marker was set 3 feet north fro1n
the top edg·e of the bank along· Route 60 and abolt 23 feet west
of the intersection of the side road with route 60. The bank
ascends westwardly gradually from nothing at the intersection for approximately 23 feet to a height of 33 inches at the
marker. The rise northwardly from Route 60 immediately
opposite the monument was more precipitous, rising fron•
nothing at the lowest point of the shoulder for about 7 to 8
feet to approximatety 38 inches high at the monument.
It is suggested that the two different maps and the photographs introduced in evidence and presented as a part of this
petition, be now examined.
So far as is known or shown by the evidence, the decedent
never used this road on but one occasion prior to the accident, and that was when he made a trip from Monroe to Appomattox and return about three months before the accident.
.As plaintiff's decedent traveled west he· approached the
place of accident'around a left curve of approximately 13 degrees, which is reg·arded as a considerable curve, and his right
wheels got off the macadam onto ·the northern shoulder at
some point east of the pPle but exactly 'vhere is uncertain.
He was not. meeting or undertaking to pass any vehicle. As
a part of he accid~nt the car did not get upon this northern
~~nk of the road, turn over, and strike against the concrete
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marker which, after the accident, was leaning westward; and
in some wav the car descended off the bank onto the northern
shoulder of Route 60 and came to rest on its wheels astride
the. pole, with the front of the car facing east towards Concord: its right wheels being south of the pole and its left
wheels being north of the pole. Thes manner in which it went
or got upon the bank is in dispute, and whether it hit the
pole first or went up the bank first being also in dispute.
':!'here is no conflict in the testimony as to the speed of the
car, the same being between 25 and 30 miles per hour.
The exact location of the pole with reference to its distance north of the northern edge of the hard surface is in
much conflict, but there is seemingly no conflict that the middle of the pole was about opposite this concrete marker.
There were no eye witnesses to the accident save the two
surviving occupants of the car, Mr. Anderson and lVIiss Casey.
The defendant owned the pole and it was placed on the road
by its ag-ents. The pole in question was one of a large number
of poles placed by defendant's agent8 along this road in anticipation of erecting a power line to Concord.
On J\1:ay 23, 1930, defendant obtained from the State Highway Commission of Virginia a permit giving to the defendant, so far as the II.i.ghway Commission had power to grant
same, permission to erect 165 poles along State Route 10
(which is here the same Route as :Va.-U. S. 60) the same to be
placed not more than two feet from the property line. And
the work to be completed within 90 days from date of permit.
(See permit, Trans. 262.) This is the only permit or authorization ~he defendant ever had covering the pole in question
or the place of accident, authorizing it to use the public high'vay there for the erection of its proposed line: the permit
was never renewed nor was its original period of 90 days front
May 23, 1930, for the completion of the work, ever extended;
though the State :Highway Department had k.Dowledge from
time to time throughout the period the poles were on the highway, that they in general were there.
Early in July, 1930, the defendant placed this polt on the
road, and aft·er so doing, encountered trouble in obtaining
rights of way; therefore, it did not go ahead with erecting the
proposed line, bu~ left the po!e lying· on the road not only
from early in July, 1930, to the date of the accident, March 26,
1'931, slightly more than 9 months, but continued to let it lie
upori the road for several months further and until it saw fit
to remove same. Although, on JYiarch 12., 1931, two weeks
prior to the accident, the defenc;Iant had definitely abandoned
~ts project. of erecting a power line to :Conc~rd and the State
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Corporation Commission had decided that another Power
Company shou!d serve Concord.
·
Among the early arrivals on the scene after the accident,
were two officers, one of whom was Staate Traffic Officer and
they investigated the accident.
The plaintiff sought no interview with the defendant after
the accident and the defendant sought no interview with the
plaintiff. It developed in the trial of the case that the defendant had not learned of the accident until a letter from
plaintiff's counsel was received by it in January, 1932.
We believe the foregoing statement to set forth the facts
.
not in dispute.
As to the facts and matters in dispute and conflicts in evidence, we will here make brief mention of them but will later
under the title of'' Arg-ument'' and subdivisions thereof, discuss some of th~m more fully and there make proper reference to the transcript where the testimony of the witnesses
may be found.
As to the exact distance of the pole from the northern edge
of the macadam 'vitnesses vary in their estimate from one to
six feet, some say the pole was about parallel with the
macadam surface of the road while others say the small end
of the pole was nearer the macadam than the butt end.
·
As to whether the car first struck against the end of the
po!e: both of the eye witnesses say that it did : but some
of those arriving at the scene after the accident, basing their
views and evidence from tracks on the ground, either testify
or imply that the car did not hit the end of the pole,· while
others say that it is impossible to tell from the tracks whether
or not the car first hit the end of the pole. Both of the eye
witnesses say that upon hitting the pole the car was thrown or
jerked around to its right up the bank, one of them, Miss
Casey, was knocked unconscious and knows nothing further·
of the movements of the.car; the other one, 1\tfr. Anderson, described as best he could all of the movements of the car after
it struck the end of the pole, saying in substance that the
front axle about six inches inside the right wheel struck the
small end of the pole on its bevelled part causing the rear
of the car to swing· or be thrown around to its right up the
bank, causing the car to fall over and causing it to strike the
concrete marker and to roll down the bank and alight on its
wheels and head back towards Concord (east) astride of the
pole; he says the car whirled around after striking the pole
and after it had turned around fell on its left side, it kind of
thre·w it around and over together, and it seems to him that it
turned all the w~y over. The defendant put on its manager;
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Mr. Jackson, and Mr. DeMott, and as experts in physics they
in substance testifi-ed that a car after striking th-e end of the
pole could not have performed in the manner that MT. Anderson, from what he could remember of the movements of this
Chevrol-et, said it did perform; and these two experts for the
defense, further in effect testified that according to the laws
of physics, since the axle was struck 6 or 8 inches inside of
the right whe-el and to the right of the center, the car of
necessity had to swing towards its left and could not have
swung towards its right as both of the eye witnesses said it
did. On the other hand, plaintiff's witness Kabler, though
not professing to be any great expert in .physics, was familiar with that subject, is County surveyor of Campbell
County and was familiar with the actual scene of~ the accident
and had made a survey and plat of same (as did also defenant 's witness DeMott),· an he differs from witnesses DeMott an Jackson on the subject and says that in his judgment
the car would swing to its right up the bank, the centrifugal force from swinging around the left curve being· the· factor that would cause it. to swing to the right.
The exact point at which the right wheels of the car left
the macadam and went upon the northern shoulder, is unknown to the surviving occupants of the car, and witnesses
who undertake to determine same from tracks on the ground
n1ade probably by this car, but po::;sibly by some other car,
vary between a point about 75 feet east of the concrete marker
which point would be about 60 feet east from the eastern end
of the pole, and a point just a few feet east of this end of the
pole.
In traveling west around the left curve at or near the western end of which the pole lay, the lights of a car shine off at
a tangent to the right of the road and exactly where the light
r-eturns to the shoulder and how close the car would then be
to the pole, and what opportunity the driver would have to
see the pole, are matters of conflict in evidence.
·
ASSIGNMENT OF ERROR.
Petitioner assigns as error the action of the learned trial
judge in striking out all of the evidence for the plaintiff and
in entering judgment upon the jury verdict founded only
upon the defendant's evidence.
· While the plaintiff believes sundry errors were committecl
against her in admitting and in excluding evidence, failing to
set asid-e verdict, etc., she does not press her exceptions
thereto, and here relies upon the single assignment of error
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stated in the paragraph above, believing that to be the heart
of the matter, and in presenting same we of necessity will
have to deal at some length and detail with the evidence.
ARGUMENT.
It will be observed from the 1notion to strike out all of the
evidence for plaintiff (Trans., 129 and 257), the court orders
with reference thereto {Trans., 9 and 10) and the learned trial
judge's opinion .(Trans., 258-259), that no question of relevancy of the evidence stricken out was raised or involved,
and that the motion strike was finally sustained on the basis
of the learned trial judg·e 's opinion as to the weight and sufficiency of the evidence.
Before undertaking to deal with the weight and sufficiency
of plaintiff's evidence, it will probably be conducive to clarity
and a better understanding of the whole case for us to here
state the broad g-rounds or principles upon which the plaintiff's case is grounded, and which we here do under the heading of "rights o.f plaintiff's decedent and duties of defendant'', and therein we simply refer to and quote from Virginia
decisions and statutes to show the principles upon which
plaintiff's case is grounded.

RIGHTS OF PLAINTIFF'S, DECENDENT AND DUTIES
OF DEFENDANT.
In Richmond vs. Fernberton, 108 Va. 220 (61 S. E. 787):,
quoting from Richmond City vs. Smith, 101 Va. 161 (43 S. E.
345 ), it is said at page 226:
"The public is entitled to the full and free use of all the
territory embraced within a highway in its full length and
breadth, not only for public travel, but also for all the purposses legitimately incident thereto * * * and it is no defense that the encroachment is really for the benefit of the
public. 71 1 Wood on Nuisances, sec 250. The san1e case
quotes from Elliott on Roads & Streets, sec.. 345, as refuting
the doctrine that a portion of the highway may be lawfully
obstr~cte(L if space is left. for the passage of the public.
Dillon on ]\fun. Corp., dealing with the same subject, cites
in a note to section 1003, Hewiso1~ vs. New Haven, 34 Conn.
136, 91 .A.m. Dec. 718, where is found this definition: ''Any
object in, upon or near the traveled path, which would necessarily obstruct or hinder one in the use of the road for the
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purpose of traveling th-erein, or which, from its nature and
position, would be likely to produce that result, would generally constitute a defect in the, highway.''
It should be borne in mind that we are here dealing not with
the question of the duty of a city or municipality to use rea:sonable care to keep· its highways in reasonably good condition for· a- reasonably safe width for public travel; but with
the positive duly resting uopn an individual or corporation,
not to obstruct or place in any part of the public highway any
obstruction that might reasonably endanger the public in its
use. of ~he highway.

· AtJpalachian Power Co. vs. lVilson, 142 ;va. 468 (129 S.
E. 277). The defendant in this Gase is the same defendant
now before the court, and this case, like the instant case, arises
from the fact that a passing· vehicle struck one of its poles or
log· lying on the road. It is strongly in point as to the rights
and duties of the parties, some of the high lights therein being: ''But the la'v forbids any person, or corporation, to
place or maintain any dang·erous obstruction in any portionof a 1·oad which has been dedicated to and is being used for
public travel. *_ * * Public hig·hways belong, from side
to side and end to end, to the public * * *. .Any part.
of the~hig·hway may be used by the traveler and in such direction as n1ay suit his conven,ience or taste. No private person has the rig·ht to place or cause any obstruction which interfers with this right on any part of the highway 'vithin its
exterior limits * * *. The duty of the town is to perforn1
a postive act in the preparation and preservation of a sufficient traveled road. The duty of others is to abstain from
doing any act by ·which any part of the highway would become more dangerous to the traveler than in. the state of nature or than in the state in which -the town has left it.''.

City of Da,.nvil!e vs. Hallie, 131 S. E .. 788 (f46.Va. 349). This
cas-e deals with duty of city to keep its streets in reasonable
good order, 'vhich may be fairly said to be a lighter or less
heavy duty than the more stringent one resting on individuals
or corporation not to place obstructions in the public highways, yet as to even this less heavy duty it is said:

'' ~ * $< It n1ay often happen that in a particular locality a comparative narro·w portion of a sidewalk, on either
side or in the middle of it, is much more generally used than
oth-er portions of the same; but this does not relieve the muni-
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cipal authorities from liability for negligence in permitting
dangerous obstructions to be continuous be maintained in
places upon sdewalks over which the public have a right to
pass, merely because those places are not so much used as
others.''

Whitten vs. McOlellant, 137 Va. 726 (120 S. E. 146).

'' * * • Travelers using a highway at night have a right
to presume that it is in a reasonably safe condition.''
City of Richrnond vs. Rose, 127 Va. 772 (102 S. E. 561).

'' • * * If he (a traveler) has n~ previous knowledge of
a defect in the way, he owes no duty to inspect to discover
it, and he is not required to be on .the look-out for defects or
· obstruction. In the absence of knowledge to the contrary, he
may, if the exercise of reasonable or ordinary care under
the circumstances would not give him that knowledge, act on
the assumption that the way is in a reasonably or ordinarily
safe condition.''
·
Osborn vs. Berglund (Decided Sept. 22,
S. E. 410).

193~),

:Va. (1'65

''In the absence of knowledge to the contrary he (an automobile driver) had the right to assume that the highway was
in a reasonably safe condition for travel, and the law imposed
upon him no duty to be on the lookout for defects.''

Watts vs Southern Bell Etc. Co., 100 Va. 45 (40 ·S. E. 107).
''A public highway may be used in the darkest night, a
night so dark that the keenest and clearest vision might not
be able to detect obstacl«!s and defects. In such case any man
traveling upon .it is practically a blind man, and has a right
to presume that the highway 'is in reasonably safe condition.''
-

.

We concede that if the defendant had a proper permit from
the State Highway Commission authorizing it to use the
highway for the construction of its proposed line and if such
permit or authorization was still valid and in force at the
time of the accident, then, of course, it had the right to use
the highway for that purpose according to and within the
terms of the permit, and the question then becomes one of
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simply whether or not they were negligent in the maimer in
which they us-ed the highway, or in other words, did they
negligently place or allow the pole to remain in a negligent position, or position from which it might reasonably
·be anticipated that injury would be caused to travelers.
The rights of th-e public to the use of the road for travel
are the paramount rights; the rights of the defendant are
subordinate and subservient thereto.
The code sections dealing with the defendant's rights in
the matter are 4035, 4037, 4038 and 4061. The first three of
these sections by their terms apply only to telegraph and telephone companies, but by the provisions of Sec. 4061, they
are made applicable to power companies.
S.ec. 4035 authorizes the use and ocupation of roads for the
erection of poles, etc., ·and provides that if the road be in the
State Highway system a permit for such use and occupation shall be first obtained from the State Highway Commission. This section further provides that "such poles, etc.,
shall not in any'wise obstnwt or interfere w.ith public travel,
·
or the ordinary use of the roads".
·Sec. 4037 provides ho'v the permit ·shall be obtained, and
as to roads in the state highway system the provision is that
a permit shall be first obtained from the ·state Highway Commission and that its consent thereto shall be by an order
spread upon the minutes of the commission. And such occupation and use of roads and restrictions ·as may be imposed
by the State Highway Commission.
Sec. 4038 deals with the location of poles, etc., and apparently its provisions are restricted, as to poles, to where
they shall be· erected; it prov-ides that poles erected under
authority of the preceding sections, shall be so located as in
no way to interfere ·with the safety and convenience of persons traveling through, on or .over said roads.
We further concede it is the duty of a tJ;aveler on the
highway to use ordinary· care for his own safety.

POSITION OF POLE AT TIME OF ACCIDENT.
No witness measured the exact distance between the pole
·and the eclg·e of the macadam surface. That the pole was
lying on the ground with its middle about opposite the concrete marker, is not disputed. As to the distance the pole lay ·

,.~-
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~or_th of t}l~ northern edge of the n1acadam, the estimate of
witne~~es

are as follows :

Anderson, on direct testimony for plaintiff, says the little en(J. Qf pole was from a foot to 18 inches from macadam
(Trans., 24) and the butt end was about 21/2 feet fro1n
macadam (Trans., 27). This witness lost his watch in the
accident and in looking for it the night of accident he says the
pole was moved a little but not enough to say anything
about, they kind of shook it, and that the following morning it
\Vas moved from its position in looking for \vatch (Trans.,
58) _and tha_t the bed or_ in1print of the pole in the ground
indicated that it h~d been here a great while (Trans., 59).
Stanley, a State Highway Traffic Officer, who investigated the accident, testifying on direct examination for plaintiff,
says the pole within his knowledge had been lying there on
the northern shoulder of the road for 90 days prior to the
accident, and while he did not measure the distance, it was
around three feef from the edge of the macadam. (Trans.,
101.)

Steele, on direct examination for plaintiff, says the small
end of the pole was about two feet from the hard surface
(Trans., 110).
Wade, on direct examination for plaintiff, says the mornafter accident he looked for the lost watch, that the
pole lay about two feet from the edge of the macadam, that
the bed or impression made by the pole in the ground looked
like it bad been lying there a pretty good while. he moved
the pole, rolling it a little towards the bank (Trans., 122123).
~g

lJfrs. Richardson, the plaintiff, this witness did not go to
scen-e of accident until l\1onday following the accident \vhich
was on Thursday night, and on said Monday the small end
of po~e was 10 or 12 or 18 inches from edge o£ macadam and
butt end of pole was 2 to 21h feet from macadam (Trans.,
91). The bed or impression made on the g-round by pole
ly1np; there showed that if the pole had moved subsequent
to the accident, it had been prior to her examining the pole_
being put back into its former position .(Trans., 92-93).

Neighbors, on direct examination for the defendant, says
the pole was in the ditch next to the bank at least 4 feet from
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macadam (Trans., 132) tha.t he and his helpers after the
pole was unloaded, moved'it against the bank (Trans., 140).
Tucker, a helper of Neighbors, on direct examination for
defendant says pole was at least 4 feet from hard surface
(Trans., 208), it was in ditch ag·ainst the bank (Trans., 209),
that they at one time moved it back a fe'v inches and before
doing so it was probably about three feet from macadam
(Trans., 209). (This moving of pole evidently was the same
moving· referred to by witness Neighbors as taking place
when the pole was first unloaded there).
Webber, in chief for defendant, says pole was in gully
(Trans., 214) but, on cross examination, can giye no estimate of its distance from the macadam.
S~mith, on direct examination for defendant, says, as best
he can remember, the pole was sort of in a. slant with ditch or
bank, it was not in ditch, it was sort of laying in ditch'
. (Trans., 221) and, on eros~ examination, he says pole was
4 or 5, from 4 to 6 feet, from hard surface (Trans., 224).

Morris, on direct examination for defendant, says pole in
ditch 5 or 5~ feet fron1 macadam.
Lee, on direct e-xamination for defendant, says it seemed
the pole was in trough (Trans., 234).
Booker, on direct examination for defendant, says pole
was in 'vater furrow against bank (Trans., 241).
Harless, on direct ·examination for ~efendant, says in his
the pole was 3:Y2 to 4 feet from hard surface, laying close to bank (Trans., 245).

judgm~nt,

Carson, on direct examination-for defendant, says the pole
was lying at foot of bank (Trans., 251) and, on cross examination, says the pole was within 3¥.2 to 4 feet from macadam
(Trans., 252 and 253).
Lerner, on direct -examination for the defendant, says as
near as he can recollect, the pole was 4 to 5 feet from hard·
surface over against bank (Trans., 252).
A!l of the foregoing conflicting evidence as to distance the
pole lay from edge of hard surface, makes that question
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purely and soley a jury question. And the jury would have
been fully entitled to have believed· the several witnesses for
the plaintiff, the effect of whose testhnony was that the
pole was close to the macadam, varying in their estimates of
distance from one to three feet, rather than to believ~} the defendant's witnesses that the pole was further away.
1\.nd also, if the jury did believe that the .small end of the
pole was within one to three feet of the macadam, then the
further question of whether such position was a negligent or
dangerous position, likewise was a jury question; though ..it
would seem to be a ra.ther plain pi-ece of -negligence for tho
defendant to place or permit its pole to lie on or at the end
of a curve, within one to three feet of the macadam, when
there was sufficient room for it to place same 7 feet from the
macadam without even ha,.,ing to go to the trouble of placing
it up on the top of the little bank or rise. Witness Kabler
(Trans., 64) says, by actual measurement, the shoulder there
was 7 feet wide. And defendant's witness, DeMott, says the
.el}ormal shoulder there was 6 feet wide but you could lay a
telephone pole down there 7 feet away from the macadam
(Trans., 171 & 172). And the evidence of these two 'vitnesses
on the subject is not controverted.
We have thus far approached the question of the negligent
positio·n of the pole fron1 the theory most favora.lble to the
defendant, namely, that it had an unrestricted permit and
a~thority to use the highway for the constFuction of its lines,
and that the only limitation on its use of the highway for such
purpose was that it must not place or permit its pole to be in
such position that it might reasonably be expected to cause
danger or injury to .:travelers; (or as the statute expresses
the thought, Code, Sec. 4035, ''such poles ~ o!i: *shall not
in ·anywise obstruct or interfere with public travel, or the
ordinary use of the roads"). And under this theory most
favorable to the defendant, the question of whether the pole
was in a neg·Jigent or dangerous position is, as above stated·,
a jury question under the evidence.
.
Of course an unrestricted permit does not authorize the
placing of the pole in a position contra to the provisions of
said code section, nor does such permit relieve the defendant
of liability for neg·ligence in placing· or permitting its pole
to be in a negligent or dangerous position :
lffat·shall's Adm-r. vs. V:alley R. R. Co., 97 Va. 653 (34
S. E. 455),
ho!ds that notwithstanding a railroad company is act-
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ing under proper authority and consent, and is -eng·aged in a
lawful undertaking· in repairing its bridge over a county
road and in making· a tempora:ry road detour, it must nevertheless use reasonable care to protect the pUiblic and the traveler has the right to presume 'that all reasonable precaution
for his safety has been tak-en.
But there is another view or angle of approach to the neg.ligence of the defendant in placing or permiting its pole to
be even where its most favorable witnesses say it was.
Namely, that it was negligence on its part to place or permit
its pole on any portion of the highway except upon that po~
tion· thereof specified in the permit under which it act-ed.
That pennit. (Trans., 262) expressly provided that the pole
should be placed not 'more than two feet from the property
line.
.
The concrete marker shows the highway right of way line
and the property line; the pole should have ooen placed not
more than 2 feet inside this marker. There was abaundant
space for the pole to have been placed on the top of the .three
foot bank inside the concrete marker. Defendant's witness,
De~fott, is not controverted in his testimony (Trans., 154)
that the monument was thr-ee feet back from the top edge of
the bank~
Right on top of ths bank and not more than two feet inside
of the monument is where this pole should have been placed,
'vhere it would have been entirely out of the way and endangering no one. Some of its other poles the defendant did
place up on the banks out of harms way: Why not this one'
It was on a curve or at end of the curv-e and just a few feet
from a side road also.
No witness· says the pole was on the top of the bank, all
sav it 'vas between the foot of the bank and the macadam but
vary as to its closeness to the macadam. The evidence most
favorable to the defendant is in effect that it was 4 to 7 feet
fron1 the macadam.
The monument 'vas 16 feet from the macadam (DeMott.
Trans., 154}. So, according to defendant's own evidence, the
pole was from 9 ~o 12 feet on the road from the property line,
instead of within two feet theerof as specified in its permit.
It is submitted that as a matter of law, the defendant was
without authority to place or permit its pole to be where it
was, and that it \Vas neglig·ent in so doing as a 1natter of law.
But, however his may ·be, and as hereinbefor-e stated, if
the most favorable ~view possible for the defendant be taken
about the matter, the position of the pole and whether same
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was in a negligent ·or dangerous position, was for the jury on
the conflicting evidence.
were.
Did. the car first strike the end of the pole before going on
the bank..
Anderson, plaintiff's witness, was in the caJ; and on direct examination, gives the pith of the whole case in a clear
simple answer to a question as to what happened.

(Trans., 23 ~)
''A. There was a pole lying, I should say, almost in the
road, the hard surface of the road, on the curve, on the Appomattox Road, and we struck the end of" the pole which
turned us over and the boy was killed, and we stayed there
with him until the ambulance came and got him.''
And also (Trans., 23) :
'' Q. You say your car came around there and struck th~
end of the pole ; and turned you over and killed young Richardson¥
A. It absolutely did.,.

· - (Trans., 25 :)
A. "Well, we came around the curve running between 25
and 30 miles an hour, and on this curve the hard surface and
the .dain is almost flush, you absolutely cannot tell when you
run off the hard surface into the drain, and this pole was sitting up in that position with a crook in it, and we hit this end
of the pole throwing the car up the 1bank and the car fell
back down and straddled the telephone pole and headed towards Appomattox, and there was hair and brains on the
pole where R.ichardson 's head had hit it. I looked at that
that night, where I picked the boy ~p. ''
(Trans., 28-29 :)
"Q. Please explain to us what kind or an end there was

to itr

A. It was a bevel edg-e like this (indicating), and we struck
this bevel edge like this, and there is a mark on. the pole
where we hit it, throwing this car up the bank and turning it
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over. The axle of the car hit this pole right 'behind the right
front wheel.
Q. Have you examined since the accident to see whether
or not there was any mark on the axle Y
A.. Yes, sir, there is a mark on the axle. ''
This witness in substance says that the front axle of the
car about six inches inside its right wheel struck the beveled
end of the pole, leaving· a mark on both pole and axle, that
the car was thereby caused to sling around and turn over;
that the back end of the car 'vhirled towards it right up the
bank and over, he thinks the car turned completely over, it
struck concrete marker and descended off bank and came to
a rest astride pole· on its wheels facing east. .So much of
his evidence is taken up with answering the many and sundry
questions about the nwvements of the car immediately following its striking the pole, that we cannot quote him literally and in full without copying herein too much of his testimony, but references to his evidence relative to same are
Transcript, pp. 34 to 40, inclusive, and 53-54.

lJtliss Casey plaintiff's witness, on direct examination
(Trans., 82) :
'' Q. Tell the jury please what happened at the time of the
accident, as far as you can tell them
A. We were con1ing around this curve and the car struck
this pole and it jerked around to the right, up the bank.''

On cross examination, referring to the pole (Trans., 84):

"Q. How do you kno'v you struck it then that night?
A. I know W·e struck something, and we 'vere in the road
and the pole was the only thing there that we could strike."
On re-direct examination this 'vitness (Trans., 86), says:
'' Q. I will ask you the direct question, whether or not you
all ran up that bank and hit that concrete marker before you
struck anything else f
A. No, sir.
· Q. You did strike some kind of obstruction on the road before your car went up the bank?
.l\.. Yes, sir.
Q. You did not run up the bank and hit the concrete
marker first?

~8

~upreme

Court of Appeals of ;virgjnia~

.A.. No, sir.''
In re ..cross examination this witness says (Trans., 87):

'' Q. You are ce~tain it was jerked around to its right and
you went up the bankt
A. Yes, sir.''
The defendant undertook to discredit or overcome this
clear evidence. of Mr. Anderson and Miss Casey, the only
eye witnesses, that the car did first strike the end of the pple
and was thrown or jerked to its right up the bank, not by undertaking to impeach these witnesses in the usual way, but
by undertaking to prove that the tracks made by the car
showed that it did not first hit the pole but that it ran up the
bank without striking it or being caused to do so by the pole;
and by undertaking to prove that if the car had first hit
the pole, it could not have swung to its right and that the subsequent movements and actions of the car could not have
been as Mr. Anderson said they were.
That car went upon the bank, made tracks on it,· tore it up,
and hit the concrete marker is not denied: but none of this
is in conflict with the testimony of 1\tir. Anderson and Miss
Casey that the car first hit the end of the pole.
We will here undertake to segregate the substance of all
the evidence dealing· with tracks. But we will first call attention to the relation of some undisputed facts hereinbefore
mentioned. The po~e was at least 30 feet long and its n1iddle
was opposite the concrete marker, in other words, the eastern end of th~ pole was about 15 feet nearer the intersection
than was the concrete monument. The monument is about
23 feet west of the intersection (Kabler, Trans., 74), so the
eastern end of the pole was, therefore, only about 8 feet west
of the intersection. The length of the car was 13 feet (DeMott, Trans., 157), so when the front axle of the car was
striking against the eastern end of the pole about 8 fe~t from
the intersection, the rear of the car would still be in the intersection. And at this intersection of the side road with
Route 60, the roads and northern shoulder of Route 60 were
flush and l-evel. There was nothing- in the intersection to prevent the rear end of the car from swinging or slueing to its
right, and after it slung around out of the intersection there
was no sharp or precipitous rise to stop it, but only a very
gradual rise from nothing at the west-ern line of the intersection to a height of three feet at a point (the monument) 23
feet away.
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Now, the substance of· the evidence of tracks. as related
to whether car first hit pole, is as follows ;
Antlerson, for the plaintiff, on direct examination, says
he got off hard surface somewhere on· curve but doesn't know
exactly where, saw tracks next day but never investigated
to see where they went off hard surface or whether somebody else went off. (Trans., 45 and 46.)
Stanley, a State Traffic Officer; this witness for the plaintiff, on direct examination, said you could see where the right
wheels were on the dirt and continued on to the point of ac . .
cident, but you could not tell from the t·rack whether or not
the car hit the end of the pole, and he did not examine the
end of the pole (Trans., 100-101). On cross examiation, the
witness undertakes to say where the right wheels came off
the macadam onto the dirt shoulder, he says it came off at
the short bend or crook in the road before you hit the
straight-a.. and he estimates the place to be pr'obably 15 or
20 feet east of the old Richmond-Concord Road and places a
mark on the map to indicate his estimate, that from then on
you could see where the car had run up the bank and struck
the marker, and you could see where it came down the bank
(Trans., 103-104-105). And he concludes on re-direct exami. .
nation by saying again that you could not tell from the tracks
whether or not the car hit the pole before going ,up the bank
(Trans., 108). Note: If this witness is correct as to where
wheels left hard surface, the point would be about 60 feet
east of the end of the pole.
Steele, a witness for plaintiff, says on direct examination,
the bank was torn up (Trans., 113). Car left hard surface
somewhere right at the intersection, bank so torn up you
couldn't positively tell where it left the road, the marker ·
was struck, witness, on cross examination, estimates that
wheels left hard surface 1'2 or 15 feet east of the concrete
marker (Trans., 116-117-~19) .
. Neighbors, def.endant's witness, went to scene the morning·
following the· accident, saw tracks leading up bank that went
to the marker (Trans., 133-134). This witness doesn't say
where tracks he saw started and none of his testimony
touches the question as to whether tracks showed car went
up bank before hitting pole.

Srnith, this witness for the defendant, says on direct ex-
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amination, as far .as he can remember the tracks went up the
ban]{ to the marker and as far as he could tell they were 6
or 8 feet from the end of the pole (Trans., 222) ; and, on
cross examination, he says, that you coUld not tell from any
tracks he saw there whether or not the car hit the end of the
pole (Trans., 227).
Morris, this witness for the defendant, on direct examination, says, the tracks left the highway just this side of the
old road, went up over the curve to the concrete marker where
ground was torn up and apparently car had overturned, that
the closest the tracks went .to pole was about 1'0 feet. (Trans.,
229). On cross examination, he says the tracks came qff the
hard surface in the mouth of the old road (Trans., 231).
Lee, a witness for the defendant, says he saw tracks on old
road where it leaves the highway, that same continued over
the corner of the bank up on top of bank and the highway
marker was hit (Trans., 235). Note: We wonder if, when
the front axle was striking against the end of the pole, these
tracks were not made by the rear wheels as they swing or
slued to the right in the intersection, up the gradual slope
towards the marker? And the same inquiry could be pertinently made as to the tracks referred to by the last above witness, .Smith.
Booker, this witness for the defendant, saw tracks going
up bank to concrete marker ( 'l1rans., 242), but there is nothing in his testimony shedding any Iig·ht on whether or not the
tracks he saw showed that car first hit end of pole.
Harlett, this witness for the defendant, says three days
after accident sa'v some tracks that went to the marker
(Trans., 242), but he sheds no light on whether the tracks
showed that the car did not first strike end of pole.
Carson, a witness for defendant, says the morning after accident he saw tracks where car had come across old road
and up bank and lJit marker, the tracks left the hard surface
about at the tnouth of the old road (Trans., 250}. On cross
examination, this witness says he knows nothing about what
made the tracks he referred to. (Trans., 251-252).
When it is remembered that, as is customary at accidents,
numerous other cars are shown to have gathered about the
scene of this accident immediately after it happened, that the
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ambulanee came shortly ·and removed the injured or dead,
that the wrooking car came and removed the wrecked car;
evidence of tracks, made in the night-time there, is at best
not such satisfactory evidence. But be this as it may, when
we closely examine all the evidence about tracks, bearing in
mind that when the front end of the car was at the end of
the pole the rear of the car 'vas still in the intersection, there
is, with exception of the evidence of defendant's witness Morris~ and possibly to some extent the evidence of its witness
Lee and Carson, practically nothing about the tracks that is
necessarily inconsistent with the statements of Mr. Anderson and ~fiss Casey, the two witnesses who actually know
what happened, and 'vho say the car first struck the end of
the pole and was thrown to its right up the bank.; and to just
what extent, if any, the testimony of these witnesses as to
tracks is inconsistent with the testimony of Mr. Anderson and
Miss Casey, is to us problematical. Also it is to be remembered that one witness for the plaintiff, officer Stanley, and
J\{r. Smith, one of the defendant's witnesses, both testified
that you could not determine from the tracks whether or not
the car first hit the pole.
We conclude this phase by saying that what weight, if
any, was to be given to evidence of tracks as being indicative
that the car did not first strike the end of the pole, was wholly
for the jury.
We now take up that portion of the testimony of defendant's witness, Mr. De]IIott (Trans., 159-160 and !63 to 169,
inclusive), and its manager, ].ifr. Jackson (Trans., 186 to 188
and 195 to 199, inclusive, and 202), g·iven by them as experts in physics and to the effect that if the front axle of
the car struck the end of the pole six or eight inches ~nside
the right wheel, the car would have s'vung to its left and not
to its right, and could not have gone up the bank.
The only alleged law of physics involved by these two experts to support their opinions and conclusions is that if
an obstruction is struck to the right of the center of gravity
of the moving ·car, that is, if the place or point of contact is
to the right of the line of travel of the center of gravity, the
center of gravity itself :being to the left of point of contact,
the car will tend to swing to its left. This would doubtless
be true if there was no other force or factor at work or involved at the time. But as a premise for the application of this
rule of physics you must first know the line of travel of the
center of gravity of the car at the time of impact in order to
determine whether the obstn1etion is to the right of such line
(the question of whether or not the blow was to the right or

22

Supreme Court of Appeals of ;virginia.

left of center of the front axle is not the point as that does
not necessarily determine which way the car will swing).
Now there is absolutely no evidence in the case from which
any person can definitely know what was the line of travel or
location of the center of gravity of the car at the moment of
impact, that is whether it was to the right or left of the point
of impact is unknown.
We know that the. approaching road curve was 13 degrees:
·but was this car turning at 13 degrees Because the curve
of a wide road is 13 degrees does not mean that a car rounding
the curve also turns on an arc of 13 degrees, for its line of
travel can well be either more or· less than the road curve of
13 degrees.
.
Again, the driver up to the instant of impact was in control of the car and by turning· the steering wheel could guide
the line of travel of the car and direction of its center of
gravity. ""\Vno knows but that he cut his front wheels sharply
to his left just ·before striking the end of the pole causing
the axle to come in contact with the pole not at right angles
to it, but on a very sharp angle, and the center of gravity
of the car at the ~stant to be to the right of the point of con-tact Y And this, if true, would cause the car to tend to swing
to the right ..
Further, in the instant case, there was another known force
and factor at work which would definitely tend to cause the
car upon striking an obstruction, especially its back end, to
swong to its right and do just what the two witnesses wh&
were there said it did do, and that force is the centrifugal
force created in going around the left curve. The action and
tendency of this centrifugal force was exactly opposite to the
force contended for by the defendant's two experts. What
'vas the quantum or amount of this centrifugal force? Nobody actually knows. The plaintiff's witness, !{able (Trans.,
79-80), expresses the opinion that it would cause the car to
swing to the right up the bank.
As above stated, from the unknown factor as to what was
the line of travel of the center of gravity of the car at the
IIi01nent of impact, or the corresponding unknown factor of
whether at the n1oment of impact the center of the car was
to the right or left of the point of impact, no one can tell
which way under the very principle of physics invoked by
defendant's two experts, the car would have tended to swing:
hut if we should assume that this force or action would have
tended to swing the car towards its left, since we do not
know the quantum or amount of such force, who knows to
what extent it would have off-set or overcome the effect of the
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centrifugal force which was at work and tending· to make the
·
car swing towards its right Y
It is at best, well night impossible, in automobile accidents
to deduce any satisfactory or certain conclusions by applica,...
tion of rules of physics because the automobile is controlled
by ~ human agency, and what the driver does immediately
before, or during or immediately after the crash, is generally
unknown even to a surviving driver or his guests. Who
Imows, but that when the crash occurs, the drivers foot is unconsciously caused to press down on the accelerator causing the car to have a greater pu).ling power or to speed up.
Who knows, ~but that an instant before the impact, that the
driver seeing the illpending danger' sub-conseiously cuts his
wheels one way or the otherf Who knows, but that a driver,
even in deaths convulsion, may jerk or pull his steering wheel
one way or the other f And may not the very collision itself
so break or disarrange the mechanical construction of the
car so as to cause it to perform abnormally? These contingencies are unknown factors nearly always pres-ent in automobile collisions, the happening of anyone of which can wipe
out and set at naught any, and all, deductions from the laws
of physics applied to only the lmown factors present.
But in the instant case we have not only the possibility,
aye the probability, of such unknown factors as above suggested, 'but we lmow for certain, as hereinbefore pointed out,
that there were unknown factors present and that no deductions from the rules of physics could be fairly or accurately
n1ade.
When plaintiff's counsel in cross examining def~ndant's expert witness, Jackson (Trans., 199) undertook to test him as
an expert and to show and develop the point that here were
unknown factors or elements that might effect or change the
witnesss' conclusions founded on the rules of physics, the
learned trial court refused to permit the question. The substance of the inquiry was that if the driver, just before the
iinpact, had suddenly cut his car to the left, would not that
act hav-e a tendency to cause the car to swing to its right upon
striking the pole? The point is, that it was unknown what the·
driver did, and unless his actions were known, any deductions
founded on rules of physics would be uncertain. But upon
objection to the question on the ground that there was no evidence to show that the driver did so cut his car the -learned
trial court refused to permit the question, to which aetion exception was duly taken. Why, the very basis of the objection
was the reason for the question, namely, that without evidence
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as to what the driver did in this respect, any conclusion from
laws of physics would be uncertain. This ruling of the learned
trial judge on admissibility of evidence is mentioned, not because we now r~ly upon the exception taken thereto, but to
indicate what we with all deference believe to be an erroneous and mistaken view taken by him throughout the case towards this expert testimony and the application of the laws
of physics.
Plaintiff's witness, .A.nderson, had testified (Trans., 36)
that it seemed to him the car turned all the way over, and in
an effort to prove that this could not have happened, defendant's witness, DeMott, -testifies in effect (Trans., 160-161):
that since the girth around the car is 22 feet 4 inches and the
distance between the marker and the edge of the hard surface
is only 16 feet the car could not have ·completely rolled over
in the space between the marker and the hard surface opposite
the marker. The witness, Anderson, never testified that the
car rolled completely over in the space betwe·eu the ·marker
and a point opposite it at the edg·e of the hard surface. When
it is remembered that the s1nall end of the pole was about 15
feet ·east of a point opposite the. marker and that when the
front axle of the car was striking against this end of the pole,
the rear of the car was several feet in the intersection, the
western line of the intersection being about 23 feet from the
marker, it, at once, becomes obvious that there was more than
abundant space after it struck the pole for the car to have
rolled completely over as witness, Anderson, said it seemed
to do.
Witness Anderson in describing the actions and movements
of the car after it struck the end of the pole, which was a
sudden accident happening in the night-time on a dark night,
and of sufficient severity to kill the driver and render one of
the car occupants unconscious until the next day, simply undertakes to tell how it seemed to him. He knows it first struck
1he end of the pole and swung to its right, and in this he is
confi-rmed by ~fiss Casey.
And while we do not for one moment concede or even intimate that 1\Ir. Anderson is wrong in his description of any of
the actions or movements of the car following· its striking the
pole, yet suppose he be wrong in some particulars as to what
the car did after striking the pole, is that at all material to
the issue·? Isn't the real issue simply whether or not the ca.r
firs+ struck the end of the pole? We submit that it is. Especially is this true since the jury would ha.ve been warranted
in believing from the ·evidence that not only did the car first
strike the end of the pole, but that the impact with the pole
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threw the deceased out of the car and killed him before the car
slung up the bank, rolled o-v:er, struck the marker and righted
itself, for witness Anderson on direct examination says
(Trans., 36) "Yes, sir. When it struck the end of this pole
Richardson evidently was thrown out then''.
The opinions of the defendant's·two experts on physics that
the car after striking the pole could not have performed as
Anderson said it did, while at times rather dogmatically stated
and sometimes given as a fact, are, after all, only their opinions: and, as this court, in L{liUJson vs. Darter, 160 S. E. 74,
(157 Va. 284), in speaking of the opinion of experts, remarked:
''Always it should be scrutinized with care, • * * . ''
The jury, not the court, was the proper tribunal to determine whether the opinion of the experts should be permitted
to outweigh the positive testimony of eye witnesses. Even if
the experts had themselves been eye witnesses to the accident and testified exactly opposite to Mr. Anderson and Miss
Casey as to the manner in which the accident happened or as
to the movements and actions of the car following its striking
the pole, the matter would still be for the jury, for the veracity
or credibility of witnesses giving conflicting testimony is·
solely for the jury, as is the question of what weight is to be
attached to the evidence.
We are not unmindful of those salutary and approved principles: that courts cannot accept as true statements which
if made out of court, no one would believe: that courts are not
required to believe that which is contrary to human experience and the laws of nature, or which they judicially know to
be incredible, or where physical facts demonstrate the evidence to be untrue: and that courts will not stultify themselves
by b'elieving this character of evidence even though the case
be heard as upon a demurrer to the evidence. Which principle
this court has enunciated in many cases of which the following are typical :
N. & T~V. By. vs. Eley, 162 S. T. 3 (.157 Va. 568).
Scoggin-s vs. Com1nonwealth, 163 S. E. 83 (
Va.
).
Brooks vs. Commonwealth, 134 S. E. 726 ( 145 V a. 853) .
C. ct 0. Ry. vs. Anderson, 25 S. E. 947 (93 Va.) 650).

But point here is that the above mentioned principles do
not apply to the instant case, as there is nothing incredible,
contrary to human ·experience or to physical facts or to the
laws of nature or physics in the axle, 9 inches 4igh, of a moving car striking against the: end of a pole about 14 inches
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high lying on the shoulder of a road near the edge of the
macadam inside the path of the .car. There is nothing inherently incredible in a car swinging either to the right or to its
left when it hits a.n obstruction : though if it were possible
to know each and all of the existing ·ele1nents and factors involved in the accident and their effect, the rules of physics
might be applied with some accuracy to show which way a
car would swing. We seriously doubt if in any accident, all
the factors and elements entering into such matters were ever
known, but certainly in the instant ease, we do know that because of unknown and uncertain elements and factors, no rule
of physics could be brought into play which would conclusively
show or demonstrate that the accident did not happen as the
two eye witnesses said it happened.
While we see nothing ev:en improbable in plaintiff's witnesses' account of how the accident happened, yet if same
were highly improbable, the rule about not believing incredible
evidence, etc, would still not apply, et.>ut the case would be
controlled. rather by the principles enunciated in such cases
as:

Norfolk & W. Ry. Co. vs. Simmons, 127 Va. 419 (103 S. E.
609).
Virginian Ry. Co. vs. Bell, 118 Va. 492 (87 S. E. 570).
Jno. T. Griffin, etc., vs. Sn~ith, 150 Va. 95 (142 S. E. 385).
McNarnara vs. Rainey Corp., 139 Va. 197 (123 S. E. 515).
The up-shot of all this discussion of the matter is that the
manner in which the accident happened, whether the car first
hit the end of the pole, ana, if material, what the car did after
striking· the pole, etc., were under the evidence in this case,
all questions for the jury and solely for the jury, with abundant ·evidence to fully support and justify a. finding favorable
to plaintiffs on each and all of the points.
Notice to Defe'Jula;nt of Location of Pole and Duty to Inspect. ,
From the testimony of defendant's witness, Arrington
(Trans., 141-146) it appears that he sold to the defendant the
poles for its proposed line to Concord, delivered and distributed them along the road for the defendant early in July,
1930 (more than 9 months prior to the accident). And there
is no denial by the defendant of ownership of the pole· or its
responsibility for the acts of Arrington in placing the pole
in the highway.
The defendant itself through its agents having placed the
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pole in a negligent position, of course, knows its own acts, and
is chargeable with actual notice of what it itself did without
any further notice, (And as hereinbefore pointed out th~
jury on the oonflicting e:v:idence of the position of the pole,.
could have with all propriety, found that it was in a negligent
and dangerous position.)
20 Corpus Juris., page 361, Sec. (45) 9:

''Where the dangerous condition causing injury results
from defenu&nt 's negligence, it is immaterial whether the defendant has notice thereof.''
City of
788).

Danv~ille

vs. Sally (supra), 146 Va. 349 (131 S. E.

This is a case in which a woman fell over a water meter
placed by the city in the sidewalk, and the court disposes of
te question of notice or knowledge to the city by saying:
''Since the city put it there, no question of knowledge arises.''
But irrespective of whether the. defendant is chargeable
with lmowledg·e of its o'vn act in placing its pole in a negligent position on the highway or not; it owned the pole and had
it placed on the highway, and therefore it owed to the public
the duty of reasonably inspecting the pole and its position
throughout the period it lay on the highway to see· that it was
not in, or did not get in, a position of danger to trav-elers.
And if the pole remained in a da.ngerous position for such
length of time as that reasonable inspection would hav·e discovered or disclosed to the defendant the fact that it was in
a dangerous position, then the defendant is chargeable with
notice of its position, though in fact it had no actual notice
of same. Or, in other words, notice to the defendant may be
either actual or constructive.
9 Ruling Case Law; page 1217, Electricity, Soo. 25.
"While it has been held that where an electric company
conducts its business with due care and diligence, it is not
liable for the dangerous condition of its appliances of wp.ich
it has no notice, yet it is well settled that it is the imperative
duty of· such a company not only to install proper appliances,
but also to make reasonable a.nd proper inspection of such appliances, and to use due diligence to discover and repair defects therein, and a failure to do so constitutes negligence.
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Notice· of ·a defect, in order to charge the company with lia-.
bility therefore, need not be direct and express; it is enough
that the defect has existed for such a length of time that it
should have been known * ~ * ."
.Elliott on Roads and Streets, 3rd Ed., Sec. 1071.
''It is the duty of .an electric company to watch with reasonable care and diligence its wires and poles and to prevent
them from getting into such a condition or position as to endanger the safety of persons using the highway * * * . '' In
constructing works -and appliances and in maintaining them
after construction, the duty of the company is to take such
means and use such precautions to prevent and g·uard against
injury as the dangerous nature of the agency it employs renders reasonably necessary; and if it be reasonably necessary,
to guard against injury, that a very high degree of ca.re be
exercised, then it may be said that no degress of care short
of that will satisfy the law. While electric companies that
use public ways are not insurers, yet they are under a duty
to omit no reasonable precaution that will prevent their wires
from endangering persons passing along the highways.''
Joyce on Electric Law, 2nd Edition, Vol. 1, Sec. 438b.
''The degree of eare which is required of electrical companies impo~os upon such a company the duty of making reaSCJnable and proper inspection of its appliances. This doe~
not mean that the company must make such inspectio~s as
will absolutely prev:ent the occurrence -of an accident, and~thus
render it an insurer against any injury sustained, but that it
is obligated to make such inspections as a.re reasonable and
proper, both with regard to their frequency and character,
having in view the conditions surrounding the use of .the. apparatus and the dangers and risks involved. If, by the exercise of reasonable care in this respect, a defective condition,
as a result of which an injury has been sustained, could have
been discovered and remedied, the company will be held liable
for such injury. The question whether such company has performed the duty imposed upon it as to the making of inspection~ is one for the jury to determine.''
From some of its evidence, it would seem that the defendant seeks to escape its own duty of inspection and the effect
of failure to properly inspect, by passtng the buck to the S'tate
Highway Department.
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It would indeed be a most peculiar legal situation if the
defendant could unload on the State Highway Department, the
duty that the defendant itself owes to the public to inspect its
poles and appliances along the public. highway to see that
they do not jeopardize or endanger the safety of the public
using the highway. The State Highway Department being a
governmental agency or arm of the government cannot be sued
for its acts of negligence or that of its agents resulting in injury or damage to citizens ; and hence if the· defendant could
''pass ·the buck'' of inspection and the keeping of the highway
reasonably safe from obstruction and danger from-its. poles,
then since the State llighway Department could not be sued
for its neg·ligence in the matter and since the defendant had
''gotten from. under'' by transferring· its duty in the premises
to the State Highway Department, there would be nobody
from whom the injured traveler on the public highway could
recover for his injury, however gross the negligence might be.
Such cannot be the law.
20 C. J., page 347.

* Persons or companies .operating systems for the
transmission of electricity over public highways owe to the
public the duty of properly constructing and maintaining their
poles and wires and of exerci~ing for the protection of all persons legally using the highways the high degree of care commensurate with the danger, or as it is sometimes expressed,·
of exercising the highest care ; 01nd this d~tty cO!nhtot be escaped
by delegation to the company's servants or agents. (Italics
·
ours.)
''

•

8

\

We submit that principles of law enunciated by this court
as applicable to a city or municipality with reference to its
duty of inspection as related to its duty to keep its streets
in reasonably good order and repair, apply with. equal, if
not greater, ~orce to a power company with referenc.e to its
duty of inspection relative to its duty not to obstruct or render unsafe with its poles the public highway.
The following three cases indicate the principles:
Richmond vs. Rose (supra), :J-27 Va. 772 (102 S. E. 561), at
780, it is said:

"The municipality is e.hargEld with the duty of reasonable
inspection, mvi the ~ondition will be held to be what it in truth
is, if such inspection would disclose it.''

-II
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Richnwnd vs. Jackson, 118 Va. 674 (88 S. E. 49), at page
681:

''A part of the regular business and duty of a municipal
cprporation is to inspect its streets and sidewalks and it is
presumed to be equipped for this purpose_* * * . It cannot
delegate its duty in this respect so as to avoid its liability."
(Italics ours.)
Lynchbu1·g Tract·ion & L. Co. vs. Lynchburg, 142 Va. 255
(128 S. E. 606), at page 268 :
''The primary duty of keeping the streets in order is on the
city, and it cannot u,nload it on the ,railroad company.'' (Italics
ours.)
There is no evidence that the pole was ever moved prior
to the accident from the position in which the defendant placed
it except the testimony of defendant's witness Neighbors a
State Highway employee _(Trans., 140), and his helper· Tucker
(Trans., 209), to the .effect that after it was unloaded there
they moved it back a little further from the edge of the macadam.
·
Whatever may have been the position of the pole, and as
we have previously shown two of plaintiff's witnesses say it
was about two feet from the macadam, two say its small end
was from about one foot to eighteen inches from the macadam, and another says the pole was about three feet; it remained in its position for months prior to accident and was
still in its same position at the time of and immediately after
the accident.

Witness Stanley (Trans., 101 and 102) had personal knowledge of the pole lying there on the shoulder about 3 feet from
the macadam according to his estimate, for 90 _days prior to
the accident and he noticed no change in its position.
8teel (Trans., 110-111-112) says the pole was lying about
two feet from the macadam, saw it practically every day, suppose it had been there for a year or more, ·and it was always
in that position and was in the same position when he· got
there after the accident.
The bed or impression made by the pole showed it had been
lying in the same position for a long time. 1Vade (Trans., 122
and 123) says the morning after the accident it was about 2
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feet from the macadam and he rolled it out of its bed which
looked like it had been there a pretty good while.

Mrs. Ricliardson (Trans., 92-97) says the small end of the
pole was 10 or 12 or 18 inches from the macadam and that
pole had arrested leaves on one side and they were all along
under and bedded under the pole, and on the other side, the
washed dirt had bedded, and made a right deep place that the
pole was lying in; and she could tell from this bed or imprint
that when she got there the pole had been put back into its
original position because impression where the pole had been
lying was so deep.
Neighbors (Trans., 136 and 133), this witness for the defendant, differs from plaintiff's witnesses as to nearness of
pole to macadam, and says (mistakenly we think) that it was
in the ditch, but he says the pole had been there probably 12
or 14 months, that he saw it practically daily, that the morning after the accident, the pole was still where· it was all along
and where it belonged.
Ca.rson (Trans., 252), a defendant's witness who estimates
the pole was 3:lh to 4 feet from macadam, but who says it hadbeen lying in that position, within his knowledge, for months
and months, n1aybe 6 months.
We take it to be obvious from the-foregoing, that there was
abundant evidence to have warranted a jury finding that the
pole had been permitted to lie in a. negligent or dangerous position along the shoulder too near the macadam for such length
of time, that if the defendant had made any reasonable inspections it would have discovered the negligent and dangerous position of the pole.
Our next inquiry on this phase of the case is : What evidence did the defendant offer of its having made reasonable
inspection to ascertain the position of its pole with reference
to the safety of travelers using the highway?

.Arri·ngton, defendant's witness from whom it bought the
poles and who had them unloaded and distributed them for
plaintiff, was down there about three times while the poles
were being unloaded and distributed, and 'vhi1e there on these
occasions, passed up and down the road, but after completing
the delivery of the poles he never inspected them. Though
he subsequently passed along the roaa, maybe in two trips per
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month to Richmond, on his private business, and 'vould notice the poles just as any other passer-by would. It seems
fro:o;.t this witness' te~timony that after he had delivered the
poles; he ceased to be an agent for the defendant and made
no· further reasonable or adequate inspeetions of the poles
for it or anyone. He knew nothing about the particular pole
in question, nor its location. And on his subsequent trips to
Richmond, on his own private business, and merely as a
passer. . by, he' observed nothing about the particular pole, one ·
way or the other.
·
The defendant's manager, Jackson, likewise knows nothing
about the pole in question nor its location, had no personal
actual notice about it, and says Mr. G: R. Newbauer was the
defendant's agent in whose department the whole matter of
erection of poles and lines was. . But J\{r. Jackson used the
road when ~n tnps to Richmond and in passing by, thinks he
would have noticed the pole if it 'vas where some of plaintiff's
witnesses said it was, but he (Trans., 200) admits that he
made no particular or specific inspection.

Mr. E. R. Newba·uer, in whose particular charge the matter
was ·as agent for the defendant,: says he was up and down
the road a number of time and thinks he would have noticed a
pole lying within 18 inches of the macadam, but when it comes
to the question of whether he or any of the defendant's agents
ev-er really did make a fair and reasonable inspection, says on
cross examination (Trans., 204-205) :
,._ Q. Did you ever, within say six months prior to this accident, make a real i:nspe~tion of the poles lying along that
roadY
A. I did not.
.
Q. Yon did not, within six months prior to the accident,
make any inspection of those poles?
A.. No, sir.
Q. Did you send any of your employees, within a period
of six months prior to this accident, down that road to inspect·
those poles to see where they were with reference to the safety
of travelers on the highway?
A. I did not.
Q. Did your ~ompany ever at any time, send any of its
agents down that road to inspect those poles and to see wher·e
they lay with reference to the safety of people using the
highway?
A.. No, sir.
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It is submitted that the defendant's own evidence would
fully justify the jury in finding that it never made any ade.quate and reasonable inspection, and that it had ample time
to have by reasonable inspection discovered and remedjed the
position of danger to travelers in which, according to plaintiff's witnesses, the pole lay, and that the defendant was
negligent in not so discovering and remedying same.
And if the jury believed plaintiff's witnesses, as the jury
had the right to do, about the nearness of the pole to the
macadam, then they could have rightly further believed· that
the thing spoke for itself, and that any sort. of reasonable inspection by the defendant would have disclosed to the defendant the dangerous location of the pole, and since it claimed to
have no knowledge of the location of the pole, it could have
made no reasonable inspection in the. matter.

Oo'Jdr:ilmtory Negligence of Plaintiff's Decedent.
First: Was the plaintiff's decedent guilty of contributory
negligence in not seeing or discovering the pole in time to
avert the accident Y
Upon this· question the evidence is also in conflict.
Plaintiff's witness Anderson in his evidence in chief
('frans., 32) describes the situation as follows:
Q. I wish you would explain to the jury in traveling as you
all were traveling, just what direction the automobile lights,
if you know, take coming around that curv:e on to where the
pole was!
A. Coming around the curve the automobile lights will show
against the bank and then into this other road, and when it
comes into the hard surface you are so close· to where the pole
was lying the radiator would knock off the view of it. When
you. are sitting in those low seats the radiator takes up at
least 15 feet, or more, I s11;ppose, in front and you cannot
see.
Q. In other words, in coming around that curve, your light
is off yonder to that road Y
A. Yes, sir.
.
Q. And when you get to a point where the lights of your
car would be on the pole, the way it was, you are over the
top of it?
A. Absolutely, yes, sir.
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Upon cross examination (Trans., 48 and 49) this witness
in substance reaffirms his foregoing testimony.
Plainitff's witness Steele, testifying on direct examination,
says (Trans., 112-113):
Q. In going around that curve at night, approaching it from
the Appomattox side, what is the behavior or direction of·
your lights from the automobile with respect to where that
pole was on the highway ·r
.
·
A. When you make that curve there your lights are thrown
into the old river road, and when you straighten your machine
out it would naturally throw the lights on the pole, but you
would be right on the pole when you got there, by the time
you made the turn you are right on the pole.
Q. By the time you make that curve your automobile is so
close to the pole it throws your light above it when you make
that curvef
A. Yes, sir.

Plaintiff's witness !(abler on direct examination (T1~ans.,
68, and on cross examination, Trans., 75), testifi~d to the effect that on account of the ca.r lights shining off to the right
of the road as it rounded the left curve and the height of its
radiator, but little Dpportunity would have been afforded ~he
driver of a car traveling westward to discover the pole.
From the foregoing affirmative and positive evidence on
tl1e suhject, notwit'lstanding the evidence offered in contradiction thereto by the defendant through its witness, DeMott
(Trans., 163), Lee (Trans., 234), and Dillon (Trans., 178 aud
180-181), his issue became purely and solely a jury question,
with abundant evidence to support a jury finding that plaintiff's decedent was not guilty of contributory negligence in
not discovering the pole in time to avert the accident, and
especially is this true since the jury would have been warranted in believing from the fact that the pole had been lying
in the weather on the dirt shoulder throughout nine months
preceding the accident, that it had become so weathered and
spattered with dirt as to make it an object not easily discernhie to plaintiff's decedent under the circumstances of this
case.
Second: Was plaintiff's intestate guilty of contributory
negligence "because the right 'vheels of his auto were traveling alo:r:tg on the dirt shoulder of the road ·at the time of accident?
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The· salient facts to be here observed are: the shoulder was
6 to 7 feet wide; it was smooth; it was hard and firm;. it w;;ts
practically level or flush with the macadam, so much so that
t.he occupants of the car could not tell when the wheels went
from the macadam onto the shoulder; this shoulder was a part ·
of the public highway and was not only a travelable part thereof, but was actually used and traveled as shown by tracks of
other vehicles constantly discernible thereon.
From the principles and authorities hereinbefore mentioned
(pages 14 to 16, inclusive) plaintiff's decedent had the right
to use and travel upon any travelable part of the road including this shoulder as well as the macadam, to travel on same
in the night-time as well as in the day-time, ·and in the abseince of notice to the contrary, to presume that same was
free from dangerous obstructions. There is no evidence that
he knew the pole was there. And whether he ought to have
discovered th..J pole in time to avert the accident, as hereinbefor mentioned, was solely a jury question on the conflicting
evidence. So how is it possible to say as a n~atter of law that
he ·was negligent in using this travelable. part of the road 1
To say ill this case tba t he was negligent as a. matter of lOIW
in using this shoulder, is to say that a.s a matter of law, he
had no right to use it, that is, that the public is restricted
in its use of the public road to the use of only the paved or
1nacada1p. surface thereof. That the fundamental principles
that the public is entitled to the use of the public highway
in its entire width and, in the absence of knowledge to the
contral·y, to presume tluit the travelable porions of the public highway are free from dangerous obstructions, are no
longer the law in this state.
Never by any decision of this court has it ever even intimated that it was, ipso facto, negligent as a matter of la.w
for a traveler on the· public highway to make use of any
traveled or travelable part ·of such highway. Yet in the instant cas9, the 1earned trial court seems to so hold.
There is no evidence that plaintiff's decedent had traveled
on the shouJchw for any great distance prior to striking· the
end of the pole, the gTeatest stimate of such distance is by
witness Stanley who says in substance (and so indicates on
the ma.p) that the tracks left the hard surface .and went onto
the shoulder some 15 or 20 feet cast of the old RichmondConcord Road (Trans., 103-104). Which point, by scaling the
map, would be about 75· feet east of the concrete marker, or
about 60 feet from the eastern end of the pole. Every other
witne·ss ·wlw undert-akes to say where tracks left the hard surface and went upon the shoulder places the point nearer to
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the pole than does witness Stanley. But even 60 feet is a
rather short distan<'e for an automobile traveling at 25. miles·
per hour.
The question presented is whether a driver under the cir.. cumstances hereinbefore stated, and who is making a left turn
in the night-time·, and who at the time does not know but that
some "speed fiend" or ''road hog·" may be approaching from
the opposite direction around the curve, guides his' car not
only to the extreme· right and proper side of the macadam
but inadvertently (or intentional~y for that matter) gets his
right wheels onto the smooth, hard, travell;l.ble and traveled
dirt shoulder of the road, thereby giving a wide berth to any
cars that may be approaching around the· curve, ~s to be held
guilty of ·contributory negligence as a matter of law. To
state the question, seems to us to also answer it, and instead
of such driver being- guilty of negligence as a matter of la,v,
his conduct has every ear-mark of prudence and carefulness,
and at least the jury should be permitted to say whether or
not such conduct is negligent, for we believe it to be obvious
that ma.ny renPonable men, if not all, would hold· such conduct to be not negligent. It is to be borne in mind in considering the question of whether plaintiff's intestate was
guilty ·of contributory negligence, that he was beholden to
exercise only ordi-nary care for his own safety and that he
was not required to exercise the highest degree of .care or
extraordinary care. And that the burden of establishing contributory negligence rests upon ~he defendant.
It is sometimes said .that where there is no dispute about
the facts, the matter of negligence is for .the court and not
for the jury. But such statement of the law as is pointed out
in Davis vs. Rodgers, 139 Va. 618 (124 S. E. 408), is not under all circumstances, entirely accurate or quite broad enough.
The true principle applicable is that notwithstanding there
ma.y be no dispute or conflict in evidence about the existence
of the fact involved, yet if the conclusions or inferences to
be drawn from the conceded fact are such that fair-minded
men ma.y differ as· to .such conclusion or inferences, then the
matter is one for the jury and not for the court. In other
words, there is no dispute as to the fact that at thet time of
the accident the right wheels of the auto were on the dirt
should~r, but whether it was an act of negligence. to permit
them to be there, is a question about which reasonable men
might differ and is a jury question.
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In Norfolk ys. Anthony, 117 Va.. 777 (86 S. E. 68), it is said
at page 783:
"It is furthermore well settled by the Supreme Court of
the United States and this court, by practically an unbroken
line of decisions, that negligence only becomes a question of
law to he taken from the jury when the facts are such that
fair-minded men can only draw one inference therefrom. If
•fair-minded men, from the proofs submitted, may honestly
differ, as to the neg·ligence charged, the question is not one of
law, but one of fact to be determined by the jury under proper
instructions from the court. * * * . "
In Payne vs. Brown, 133 Va.. 222 (112 S. E. 833), which was
crossing case, an issue was presented as to whether or not
the driver of a truck in approaching a railroad crossing, with
his vision at the time obstructed, was guilty of contributory
negligence in not stopping his truck and sending· a boy for'vard to the tracks to look out and wav:e him on if the coast
was clear. There was no dispute or conflict over the fact that
the truck driver did not stop and send a boy forward to the
crossing to look out. The opinion in this case was rendered
for the court by the late ·Chief Justice Kelly a.nd in commenting upon the phase of contributory negligence, he says at
page 228:
''The question is a close one. We do not say that if we
were sitting as jury and passing upon the facts of this case
as they appear in type, we 'vould find for the plaintiff. The
dnver could have f':afely stopped his truck, certainly, just before he reached the team track, and perhap between the latter and the storage track, and sent the colored boy forward to
g1ve him u sig-nal. But would that course have been dictated
by ordniary care, or would it only hav:e been exacted by the
·
highest degree of care?
The duty of the driver was to exercise ordinary care. This
is elementary. But ordinary care depends upon the circumstances of the case, and must be commeJliurate with the danger. Wash. & 0. D. Ry. Co. vs. Zell, 118 Va. 755, 759; 88 S.
E. 309; J efress vs. V a. Ry. db P. Co., 127 Va. 694, 713, 104 S.
E·. 393.
This was a dangerous crossing and the driver kn.ew it. It
must be remembered, however, that what is ordinary care in
a given case is always !a question to be detennined by the jury,

! .
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if the facts are such that fair-'Jninded n'ten might t·easonably
differ upo'n the question." • • • (Italics ours.)

.

In Boggs vs. Plybon, 165 S. E. 77 (157 Va. 30), it is said
with reference even to a wet slick shoulder:
''We have seen that this defendant, on a dark night, drove
his car along the outside edg·e of a slightly curved road and
on its right-hand side, measured by the direction in which he •
was g·oing. Had he failed to keep to t.he right and had a col.Iision followed, he might have been held liable. He did keep
to the right and, by chance, a trifle too far to the right, so
that his right wheel ran from the hard surface into the sof.t
shoulder. If there was negligence at all, this was it. It is
not claimed that he failed in any duty afterwards. It is not
per se negligence for the outside wheel of any automobile,
tt·aveling at a reasonable rate, to ntn off the macadam. Indeed,
it is an every-day occurrence. (Italics ours.) If plaintiff is to
prevail, we must hold that such an incident is in itself negligence, and this we cannot do no matter what standard we
might adopt measuring the duty to a guest."
Glass vs. Huddleston, 155 Va. 143, (154 S. E. 506), holds
that, whether particular facts constitutes negligence is for
the jury under proper instruction. In which case and from
the reference thereto contained in Boggs vs. Plybon (supra),
it appears that he driver purposely left the macadam. He
struck a hole on the shoulder of the road 7 feet from the macadam, but this court held that the question of the driver's
negligence should have been left to the jury, saying: ''This
court has repeatedly held that whether particular facts constitute~ negligence, is the question for the determination of
the jury under proper instructions, and there is no need to cite
the cases.'' The court in this case, quotes with approval from
Cyclopedia of Automobile Law, Blash:field, Vol. 2, page 1751,
as follows, to-wit:

''Negligence is not an ex cathedra pronouncement, with
which an act may ~ arbitrarily branded in the abstract, as
the judicial eye may conceive it. There is no yardstick by
which it may be determined whether any given action amounts
to ordinary care. When the nature and attributes of the act
relied upon to show negligence, constituting a. proximate cause
of the injury complained of, can only be determined by considering all the a ttendi~g and surrounding circumstances of
the transaction in question, it fa-lls within the province of .the
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ju1·y to pass upon the character of such circumstances, and it
is not for the Court to determine the q~tality of such act as a
matter of law." (Italics ours.)
Va. Elect. d!; P. Co. vs. Mitchell (June 16, 1932), (
), 164 S'. E. 800:

Va.

''Fair-minded men might differ as to whether or not the
plaintiff, under such circumstances, acted prudently in going
upon the traek without again looking toward the. street car.
Such being the case, contributory negligence was a question
for the jury to decide.''
·
It is submitted that upon each and all phases of alleged
contributory negligence of plaintiff's decedent, as well as
upon all questions of the defendants primary negligence, the
conflicting evidence and different -conclusions that could be
properly drawn from non-conflcting· evidence, rendered the
whole matter a question for the jury under proper instructions, and not a matter for the court itself to determine the
issue of fact.

Proximate Ca~tse.
If plaintiff's decedent did not first strike the pole, but first
ran his car up the bank and struck the concrete marker, then
we would coneede that although the defendant was negligent
in permitting its pole to remain on the road close to the macadam, such negligence of the defendant would not be the proximate cause of the accident, the deceased would be guilty of contributory negligence and plaintiff would have no case.
On the other hand: (1) if the defendant was negligent in
permitting the pole to remain on the road in its position (this
being a jury question, and from the learned trial judge ~s opinion (Trans., 258-259) it is so held) ; ( 2) and if the deceased
was not guilty of oontributory negligence; it being, as hereinbefore pointed out, a jury question whether he was or not;
and ( 3} if the car did first strike the end of the pole causing
the deceased to be thereby immdiately thrown out and killed,
or if the car after ·first striking the pole was thereby caused
to go u.pon the bank strike the marker, and descend the bank,
throwing· deceased out and killing· him during such movements
of the car (and these things all being questions for the jury
as herein previously set forth): then it would seem to be plain
that the proximate cause of the death of the decedent would
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bl,:; the defendant's neg-1igence in allowing its pole to remain in
a negligent or .dangerous position on the road near the maeadam.
.
In order to determine the proximate cause, it is necessary
to have as a premise definite facts from which to deduce or
determine the proximate cause. If the above mentioned three
points (1), (2) and (3), lJe by the jury decided favorable to
the plaintiff, the defendant's neglgence would surely be the
proximate cause of the accident: but if, on the other hand, any
of these three points be by the jury decided favorable to the
defendant, then the plaintiff would not be entitled to recover.
The point i.s, that since the, premise or facts upon which
must be predicated the conclusion or determination of what is
the proximate cause, are themselves questions· for the jury,
the question of what is the proximate cause must itself. of
necessity, be also for the jury under proper instructions.
And it was only by taking away from the jury the determination of these essential jury questions of decedents contributory negligence, and the manner ·of happening of the accident, and by disregarding all of the evidence offered thereon
·for the plaintiff, that the learned trial judge -could have
reached his conclusion that even though the defendant was
negligent in permitting it spole to remain too close to the
maacdam, such negligence was not the proximate caus eof the
accident. Which conclusion we Rilbmit is erroneous, and we
cannot but believe that same may have been caused by some
misunderstanding or misapplication of the recent Clecision of
this court, cited by defendant, in the case of Wyat·t vs. C. & P.
Telephone Co. (
Va.
), 163 S. E. 370 (decided March
·24, 1932), an examination of which at once disclosed that the
pole there involved, while erected without proper permit or
authority, was, in the courts language, "planted so near the
edge of the road that part of it stood upon private property.
To reach it Mr. Wyatt had to leave the pavement, cross the
dirt shoulder, go into the ditch, and up and upon its far bank.
From whatever be the angle of approach, no one could in reason have anticipated that it would be struck by an automobile
passing along the highway". But in 'the instant case, the
pole lay, not on the edge of the right-of-way, but from 10 to
15 feet inside of the tight-of-way line, was on a usable and
traveled shoulder of the road and within one to three feet
·of the macadam (according to plaintiff's witnesses) and hence,
whether it could in reason, have been anticip~ted tluit an automobile in passing might strike it, was, to say the least, a
question ·upon which reasonable men might differ, and hence,
it became an issue for the jury. A reading of the decision in
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this Wyatt case will bring out, .far better than we could state
them, the distinguishing features between that case and the
instant case.
In order for the defendant's neglig·ence in permitting the
pole to lie on the road close to the macadam, to be the proximate cause of the accident, it is not necessary that it be reasonably foreseen or anticipated that an automobile would
strike the pole in the particular manner that plaintiff's witnesses say the automobile did strike the pole, nor that an automobile striking the pole would perform and move in the particular manner this car did; f4ll that is nec~ssary is that the
position of the pole be such that it should have been reasonably
foreseen or anticipated that a passing automobile might, in
reason, strike same and injury result.
Tripp vs. Norfolk, 129 Va. 566 (.106 S. E. 360):

"The precise injury need not have been anticipated. It
is enough if the act is such that the party ought to have anticipated that it was liable to result in injury to others.''

City Gas Co. vs. Webb, 117 Va. 269 (84 S. E. 645):
"It is not necessary to render the defendant liable, that it
should have been able to foresee the precise manner in which
the accident happened. It is enaugh if the injury to another
was reasonably to be apprehended as a result of the negligent
conduct.''
Price vs. Burton, 155 V a. 229; (154 S. E. 499) :

'' * • * Mrs. Price might have reasonably foreseen that an
injury might result from such negligence, and, this being
true, the plaintiffs in e.rror are liable, even though they eould
not have been expected to have foreseen the particular injury
which did happen."
CONCLUSION.
We· are fully aware that the learned trial judge, as shown
by his opinion (Trans., 258-259), took the view as a basis fo:r
his striking out all of plaintiff's evidence, that it would be
plainly against the weight of the evidence for the jury to find
for the plaintiff on any of the phases of the case mentioned in

I.
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h1s opinion (except as to defendant's primary negligence) and
he therein mentions practically every phase of the case, and
consequently felt he would be obliged to set aside .~ny verdict
that might be· rendered for the plaintiff and hence should
sustain the motion to strike out plaintiff's evidence.
One of the most salient points in the case, if not the very
heart of the whole matter is, did the automobile first strike the
pole and the accident happen as plaintiff's witnesses Anderso named Miss Casey (eye witness to it) said it happened, with
some support therefor from witness Kabler: or is the evidence
and deductions to the contra of· defendant's ·expert witnesses
De~Iott and Jackson, who were 1lOt present at the accident and
know nothing about what happ~ned, to be accepted in preference to the testimony of Mr. Anderson, A'liss Casey and Mr.
Kabler~ And this, as hereinbefore urged, was for the jury
to decide, not the court: but, with all deference to the learned
trial court, how is it possible· for it to view this""evidence in .a
light most favorable to the plaintiff and at the same time
hold that it 'vould be plainly against the weight of evidence to
conclude that automobile- did first strike the pole· and that the.
accident did happen as the only surviving eye witnesses said
it happened? .
Again, with all re~pect to the learned trial judge, it appears from his opinion, that he felt he could not disregard
the evidence of defendant's witnesses DeJ\iott and Jackson,
nor fail to take judicial notice of the law of physics mentioned
them, but he could and did disregard the testimony of plaintiff's witnesses .Anderson and J\1iss Casey, and did fail to take
any judicial notice or cognizance of any sort of that well
known law of physics mentioned by plaintiff's witness Kabler, that the centrifugal force caused in making a left turn
would tend to make the car sling to its right. That is, he decided upon the credibility of the witnesses and the weight to
be given to their conflicting evidence ; and it would seem that
notwithstanding on remark in the learned trial judge's opinion·
to the effect that, viewing the evidence in the light most fO/Vorable to the plaintiff he 'vas compelled to conclude, etc., he in
fact failed to actually f).pply to the evidence this rule that it
should be· viewed in the lig-ht most favorable to the plaintiff.
Is it not obvious that only by disregarding and attaching no
'veight to the testimony of pJaintiff's witnesses on the vital
phases of the case, would it be po-ssible to conclude tha.t a verdict for the plaintiff would be plainly against the weight of
the evidence? If this be a function of the court, juries a.re
indeed a useless appendage to the trial and it is but a vain and
mock form to have them.
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In Lintbaugh vs. Commonwealth, 149 Va. 393 (140 S. E.
132, at page 135), the court states the principle applicable to
considering the evidence on a motion to strike out, as follows:
''The jury are sole judges of the credibility and weight of
testimony. If the evidence is relevant, it should be received,
and the jury should be permitted to determine its credibility
and weight. The trial court can strike out evidence that is
relevant only where,. after giving full faith and credit to· the
witnesses, and drawing all inferences from their testimony
that a. jury might fairly drew therefrom, it plainly appears
that the trial court would feel compelled to set aside averdict found in accordance therewith.''
Green vs. 81nith, 153 Va. 675 (151 S. E. 282), holds that in
considering a motion to strike out all of the plaintiff's evi. dence, the evidence is to be considered v:ery much as on a demurrer to the evidence. And in this case there is collected
and cited in support numerous Virginia decisions on the subject.
In the recent case of Virginia Electric and Power Oo. vs.
lJtlitchell,
Va.
(decided June 16, 1932); 164 S. E. 800,
the motion to strike out was made both at the end of plaintiff's evidence and again at the end of all the evidence, and
in this case the court says that 'vhen the purpose of the motion to strike out evidence is to take the is~ues from the· jury,
it should be granted only in a clear case. The court here
points out the hardship that may follow the granting of the
Jnotion and cites Gree1~ vs. Smith (supra).
Upon every important phase of the case, the defendant"s
primary negligence, the contributory negligence of plaintiff's
decedent, proximate cause, the manner in which the accident
happened, etc., the evidence was conflicting, no witness for
either plaintiff or defendant was impeached, the issues were of
fact and hence it was for the jury and not the court to deterniine same, and as, an incident thereto, it waJs exclusively the
function of the jury to deeide which witness to believe and
what weight to give to the evidence. There was abundant
credible evidence to justify the jury in finding for the plaintiff
on each and all of thes_e jury issues, and a verdict for the
plaintiff could not have been rightly .set aside as ~ei~ contrary to the evidence or without evidence to support 1t, for
on eve"ry issue there was at least sufficient evidence to justify
an honest difference of opinion among reasonable men.

- ----- f
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It is to be observed from the learned trial judg's opinion
that the rule is announced that the court ought not to strike
out plaintiff's evidence unless it would set aside a verdict
based on such ev:idence; and that a verdict ought not to be set
aside unless there is no evidence to sustain it or unless it is
plainly against the· weight of evidence. It would seem that
the .trial judge, from his opinion, had in mind and applied to
the··case the. principle that trial courts eould properly set aside
verdicts not only when same were without evidence to support them or when contrary to the evidenc.e, but also wh~n the
verdict was plainly against the 3:veight of the evidence. Certainly by inference from Code Sec. 6251, which has been repeatedly 4eld not to extend the power of courts over verdicts,
the setting aside of verdicts should be restricted to cases in
which the verdict is either contrary to the evidence or without
evidence to support it, and the question of where is the weight
or preponderance of the evidence is not the issue nor the basis
upon which to set aside verdicts.. But be this as it may, we
have never understood the law to be that when there is appreciable evidence to support a verdict, such as is obviously
true i;n the instant case, the trial court can properly· set aside
a ver~ct merely because. in its opinion the verdict is plainly
against the evidence (or weight of evidence). There must be
something mote. There must be that high degree of certainty
that the verdict is so contrary to the evidence (or weight of
evidence if that be the correct term) that fair-minded men
may not reasonably differ about the matter. Yet, nowhere in
the full opinion of the learned trial court does it even mention
or refer to this well established measure or guage to be applied to the evidence in determining· whether the same be sufficient to support a verdict. We are convinced and firmly believe a reading of the evidence will fully demonstrate that the
learned trial judge lost sight of and failed to apply to the
plaintiff's evidence this long approved test to determine its
sufficiency: but on the contrary erronequsly measured the evidence by some such test as what the court would have found
if it had been a juror trying the case, or by wha.t the court
thoug·)lt reasonable men might likely or probably find to be
true· from the evidence.
Without multiplying authorities upon such we11 settil.ed
principles, we here ci~e and refer to the recent case of Wilkins vs. Davis (decided June 16, 1932),
Va.
(164 S.
E. 649)~ and authorities therein referred to. In which case
it is said:
"A jury verdict fairly rendered is entitled to great respect.
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The judge may have rendered a different verdict if he had
been upon the jury, but this is not sufficient justification for
setting it aside. The verdict may have been against the preponderance of the evidence, but this is not a sufficint reason
for disturbing it. Where there is conflict in the evidence upon
a material point, or if reasonably fair-minded men may differ as to the conclusions of fact to be drawn from the evidence,
or if the conclusion is dependent upon the weight to be given
to the testimony, in such cases the verdict is final and conclu-·
sive and cannot be disturbed either by the trial court or the
appellate court, and where the verdic.t has been improperly set
aside uy the trial court, this court will reinstate it. Of course,
if there has been 'a plain deviation from right and justice'.
the court will not make itself a party to such wrong by entering a judgment upon- a verdict.
The initial step of the trial court, that of setting aside the
ver9-ict, can only be taken either where there .is no evidence at
all to support the verdict, or -else the verdict is plainly contrary to the eviden·~~- * * * . ' '
The fact that a motion to strike out evidence, was the pro- .
cedure by which the learned trial court was called upon to
bring into play or exercise its power and authority with. reference to weight of evidence or credibility of witnesses, did not
add to or in anywise increase the limited and restricted power
and authority that the court had with reference thereto ..
This court has by repeated decisions approved the motion
to strike out evidence as being aproper method or procedure
by which the trial court inay, in advance of a jury verdict, be
called upon to test the sufficiency of relevant evidence by
exercising its long established and recognized, but very limited, rights and authority over same. But by· no decision have
we understood this court to mean or imply that when this
method of procedure is used, the fundamental substantive
rights and powers of the trial court relative to considering or
passing on the sufficiency or w-eight of conflicting evidence
thereby became chapged, enlarged and increased. Because the
court's powers and authority are brought into play through
this method of procedure, its. powers and authority are not
thereby enlarged. 4-nd it can no niore encroach upon or invade the province of the jury under this procedure than -it
can under the demurrer to the evidence or· motion to set aside
verdict or any other method of procedure.
The following· fundamental principles, established by many
great and illustrous cases, we believe to still be the law in
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this state, and that notwithstanding any form or method of
procedure that may be invoked, they are still virile and vita.!
and have not ''become as sounding brass, or a tinkling cymbal":
"It is elementary, and i}3 firmly settled in Virginia, that
the court respond·s to questions of law and the jury to question of fact. The court must decide on the admissibility of
evidence, that being a. question of law; but not as to its weight
after it is admitted, that being a question of fact. The decided cases evince a jealous care to watch over and protect
the legitimate powers of a jury. They show that the court
must be. very careful not to overstep the line which separates
law from fact. They establish the fact that when evidence is
parol, any opinion as to the weight, effect, or sufficiency of
the evidence submitted to the jury, any -assumption of a fact
as proved, will be an invasion of the province of the jury.
As it is the province of the jury to consider what degree
of credit ought to be given to evidence, so it is for the court
· alone to determine, whether a witness is competent, or the evidence is admissible. 1Vhether there is any evidence is a question for the judg-e; whether it is sufficient is for the jury.

* * * "
Above principles are quoted from :fi1iche Digest of Va. and
W. V a., Vol. 4, page 287-288, Evidence Sec. 63, where collection of cases in support may be found.
It is submitted that the jury should have been permitted
to pass upon the plaintiff's evidence and the weight and credibility thereof;. that a verdict in favor of the plaintiff could
havP. been properly found by the jury, and if so found could
not have·been rightly set aside as contrary to the evidence or
·without evidence to support it; and that therefore the learned
trial court erred in striking out plaintiff's evidence.
Wherefore, petitioner prays that this honorable Court will
award to your petitioner a writ of error and supersedeas and
that the judgment hereinbefore complained of may be reviewed and reversed.
Counsel for petitioner desire to state orally the reasons for
reviewing the decision complained of, and to that end, and
in conformity with Rule 2 of this Court, have delivered to
Messrs. Caskie, Frost and Coleman, opopsing counsel in the
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tral court, on the 13th day of December, 1932, a copy of this
petition, which petitioner will ·adopt as her opening brief•
.

i

. . Respectfully submitt-ed,
FRAN~OES M. RICHARDSON,
.A.dmr'x. of Peyton H·. Richardson, Deceased.
By Her Attorneys.

EDWD. J\IIEEI{S and
S. DUVAL MARTIN,
Attorneys for Petitioner.
The undersigned, attorneys at law practicing in the Supreme Court of Appeals of Virginia, do certify that, in our
opinion, it is proper that the judgment and proceedings of
the Circuit Court of Campbell County in the case of Frances
J\L Richardson, Admr 'x. of Peyton H. Richardson, Deceased,
against Appalachian Electric Power Company, a corporation,
s~,o:nld be reviewed by the Supreme Court of Appeals of Vir·
g1.n1a.
Given under our hands this 13th day of Dooember, 1932.
EDWD. MEEKS,
S. DUVAL MARTIN..
We, the undersigned couns·el for Appalachian Electrie
Power Co., Inc., in the trial of the case of Frances M. Rich·
ardson, Admr 'x. of Peyton H. Richardson, Dec'd., against
said Power ·Company, do hereby acknowledg·e receipt of a copy
of the foregoing petition this 13th day of Dooember, 1932.
CASKIE, FROST &

~COLEMAN

•

Received Decmnber 14, 1932.

H. S. J.
Writ of error granted and supersedeas awarded. No bond
required.
GEORGE L. BROWNING.
Received April 13, 1933.

H. S. J.
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Frances :M. Richardson, administr~trix of Peyton H. Richardson,, decel).sed,
vs.
Appalachian· Electric Power Company, a Virginia corporation.
!Jlranscript of the Record of Above Entitled Case Tried
30 and July 1, 1932, Before the Circuit Court of Campbell·Oounty.
Jun~

NIRGINIA:
~

Pleas before Hon. Don P. Halsey, Judge of the Circuit
Court of Campbell, at the Court House of said ·County, on
the first day of July, 1932, and in the 156th year of the
Commonwealth.

Be It Remembered, that heretofore, to-wit, on the third
day of March, 1932, came Frances M. Richardson, Administratrix of Peyton H. Richardson, deceased, by counsel, and filed
in the Clerk's Office of said Court her notice of motion for
Judgment against Appalachian Electric Power Company, a .
corporation, in the words and figures following, to-wit:
(NOTICE OF MOTION FOR JUDGMENT.)
To Appalachian Electric Power Company, a corporation, chartered and doing business under the laws of the State of Virginia.
Take Notice, that I, Frances 1\L Richardson, as Administratrix of Peyton H. Richardson, deceased, and who was
lawfully appointed such administratrix by the Clerk of the
Circuit Court of Amherst .County, ;Virginia, on the 25th day of
April, 1931, and on that date duly qualified and entered into
lawful bond with surety as such administratrix before aforesaid cle~k, sh.all, on the first day of the May term, 1932, of
the Circuit Court for he County of Campbell, Virginia, or
as soon thereafter as this motion may be heard, move the
said Circuit Court for the C-ounty of Campbell, at the ·Courtllouse in said Campbell County, for judgment against you
for Ten Thousand Dollars ($10,000.00) damages, for the
death of said Peyton H. Richardson which occurred on, towit, the 26th day of March, 1931, in said County of Campbell
and which death was efficiently and proximately caused by the
carelessness and negligence of yourself, your agents, servants
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and employees in placing upon and allowing to repage 2 }- main lying upon the public road and highway known
as ~Virginia-D. S. No. 60 (at a point thereon in said
Campbell County. a distance, to-wit, six and one-half miles,
east of the corporate limits of the ·City of Lynchburg as measured from the highway bridge over Fishing· Cr-eek just below
Heald's extract plant along the main macadam highway) a
certain large wooden pole against which an automobile driven
by said Peyton H. Richardson (now deceased) collided and
struck heretofore, to-wit: in the night-time of the 26th day
of March, 1931, and as the proximate result of said Peyton
H. Richardson was then and there killed.
And for greater particularity ·of my aforesaid claim I attach hereto a Bill of Particulars of same.
Respectfully,

FRANCES IVL RICHARDSON,
Administratrix of Peyton H. Richardson, deceased.
By Counsel.
EDWAR-D 1\fEEI{S, p. q.
S. DUVAL MARTIN, p. q.
February 29, 1932.
Virginia:
In the Circuit Court for Campbell County.
Frances M. Richardson's Admr 'x of Peyton H. Richardson,
Deceased, Plaintiff,
vs.
Appalachian Electric Power Co., a Corporation, Defendant.
BILL OF PARTICULARS.
pag-e 3 }-

For particulars of her claim asserted in her notice
of motion for judgment (hereinaft-er referred to as
"Notice") against Appalachian Electric Power Company
(hereinafter referred to as "defendant") for the death of
Peyton H. Richardson (hereinafter referred to as the ''deceased'·'), the plaintiff, Frances M. Richardson, Administratrix of P-eyton H. Richardson, Deceased, (hereinafter referred to as ''plaintiff'') alleges· as follows, to-wit:

·- r·

r--·-----·
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{1) That the accident mentioned in said notice occurred
heretofore, to-wit, at eleven o'clock on the night of March
26th; 1931.
(2) That the place of said accident was in Campbell County
Virginia, on the public road and highway known as ;virginiaU.S. Route No. 60, which runs in a g-eneral east and west direction from the City of Lynchburg to Concord in said County~
at a place thereon on the northern half of said highway about
sL~ and one-half miles, as mentioned in said notice, from said
City of Lynchburg, which place is a short distance, to-wit, 18
feet west of where the old Lynchburg-Richmond road intersects said highway No. 60 on the top of a hill, and a short distance, to-wit, 35 feet west of a curve in said highway.
(3) That said ·virginia-U.S. Highway No. 60, at the time of
said accident and for many years prior thereto, was a public road and high,vay and greatly used by vehicular traffic,
of all which the defendant had ·full knowledge. And at and
near said place of accident said highway was of a width of,
to-wit, 30 feet, with a macadam, surface thereon 18 feet wide
with travelable and travelled dirt shoulders on each side of
said macadam of a width of, to-wit, 4 to 6 feet; and from the
o.uter edge of which shoulders there were dirt embankments
arising on each side of said highway to .a height of 4 to 6 feet.
above the surface of said highway.
page 4 ~

(4) That the defendant at the time of said ·accident, and £or many years prior thereto, was engaged
in the business of manufacturing, selling and distributing electric current and as an incident thereto owned, constructed and
maintained systems of \vires, cross-arms and other appliances
p!aced upon poles for conveying electric current, and as a
further incident of said ·business said defendant acquired
large wooden poles and placed and laid them down on the
ground at sundry places prior to and incidental to erecting
said poles for the support of such \vires and appliances.
(5) That the wooden pole mentioned in said notice was
owned by the defendant, was of the general type as used by it
in its aforesaid business, and was of a size of, to-wit, 30 feet
in leng-th, fourteen inches in diameter at its large end and 9
inches in diameter at its smaller end.
(6) That it was the continuing and continuous duty of the
defendant prior to and at the time of said accident, to use rea-
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sonalble care not to place, cause or permit said pole to be
placed upon said highway in such position or place as to endanger or imperial the safety of travelers in vehicles using said
highway, or in such position or place as to increase the hazard
and danger of injury to such travelers ; and it was the further
continuing and continuous duty of said defendant not to place,
cause or permit said pole to be placed upon said highway in
such position or place as to endanger or imperil the safety
of travelers in vehicles using said highway, or in such position or place as to increase the hazard of danger of injury
to such traveler a; and it was the still further continuing and
continuous duty of the defendant to use reasonable care to remove and not permit said pole to remain upon said highway
in a position or place dangerous to or imperiling the safety
of such travelers or increasing the hazard and danpage 5 } ger of injury to such travelers, after it knew, or i~
the exercise of reasonable care ought to have known,
that said pole was in such place or position on said highway.
(7) But the said defendant, in the furtherence of its own
aforesaid individual business, and in utter disregard of all
of its aforesaid duties did a long time, to-wit, many months,
prior to said accident, acting through its agents, servants
and employees for whose acts and conduct it is responsible
and liable, carelessly and negligently place, cause and permit
to be placed said pole upon said highway in a place and position dangerous to and imperiling the safety of said travelers
using said highway and in such place and position as to increase the hazard and danger of injury to such travelers; and
did place, cause and permit said pole to be placed in such
aforesaid position and place: such place and position of said
pol.e being as follows, to-wit, said pole was laid and placed
lengthwise upon the northern shoulder of said highway at said
place of accident, approximately parallel with the macadam
surface of said highway and but a short distance from the
northern edge of said macadam, to-wit, two feet; in which
position and place the said defendant negligently maintained
said pole and permitted it to so remain from the time it was
so placed as aforesaid until said accident. And the said defendant had knowledge a long time prior to said accident, towit, many months prior thereto, that said pole was in said position and place and after it knew and, in the exercise of reasonable care, ought to have known, that said pole was upon
said highway at said place and in said position, the said defendant negligently and carelessly permitted and allowed same
to so remain for a long time, to-wit, for eight months prior
to an until said accident.

r
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(8) And while said pole was so lying upon said
highway at said place in said position, .the de-ceased was, in the night-time of the 26th day of March, 1931,
driving~a certain automobile in a westerly direction along said
highway and said automobile there and then collided with and
~truck against .said pole and was thereby cause to run upon
the northern bank of said road and descend therefrom and
stti1.re. said pole with such force and violence that the deceased
was thrown from said automobile upon said highway and pole
and was there and then killed.
(9) That the deceased was an unmarried man, leaving surviving him neither widow nor children, and the recovery in
this case is for the benefit of his surviving parent and surviving brothers, to-wit: Frances 1\L Richardson, his mother; William Huntley Richardson, Jr., a brother ; and Bruen Scott
R-ichardson, another brother; all of whom are over the agH
of twenty-one years; such recovery to be in such proportions as may be directed by the jury or the court.

EDWARD MEEKS, p. q.
S. DuV~t\.L MARTIN, p. q.
February 29, 1932.
(GROUNDS OF DEFENSE.)
In the Circuit Court for the City of Campbell, Virginia.
Frances M. Richardson, Admx. of Peyton H. Richardson, Deceased,
vs.
Appalachian Electric Power Company, Incorporated.

GROUNDS OF DEFEN:SE.
page 7 ~

The defendant relies upon the following as its
defense to the above action:

1. That it denies each and every one of the negligent acts
.charged in the Notice of Motion.
2. That it was not guilty of a.ny negligence which was a
proximate cause of the accident.
3. That the position of the pole at the time of the accident
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was proper and according to the requirements of the State
Highway Commission,. and was not so placed as to endanger
any one driving along the road in a prudent 1nanner as required by law, and in fact, the said pole had been in its position for a long time, to-wit, for a period of over a year without complaint from any one or suggestion from any one that
it was likely to cause an accident, and the location of said
pole had from tim-e to time been regularly inspected by the
employees of the State Highway Department and no suggestion made that it was in a position to endanger any one driving as aforesaid.
4. That the pole in question was placed in its location with
the permission of and under the supervision of the State
Highway Commission.
5. Defendant denies that the accident was the result of
striking of the pole in question by the deceased Peyton H•
Richardson, or that the pole was in any way responsible therefor, and alleges that he did not have his car under proper
control under the <!ircumst~nces and conditions, and ran the
same off of the road up a high bank, and it was only thereafter when the car came down from the bank that it struck
the pole.
6. That the pole in question was lawfully and properly
placed at its location, and if subsequently moved or improperly placed, it was by an independant person or agency and
unknown to the defendant, and no notice of any kind
page 8 r thereof had been given or rooeived by the defendant.
7. That the negligence of the deceased Peyton H. Richardson, in respects as set out in No. 8 below, was the proximate
cause of the accident.
8. If the defendant company should be deemed guilty of
negligence, which negligence it denies, the defendant Company expressly relies on the contributory negligence of the
deceased, Peyton H. Richardson, in that:
a. The pole in question was fully visible and ·obvious to
.every one u~ing the highway, and further that the deceased,
Peyton H. Richardson, had full knowledge of the position and
location of the pole.
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b. That the deceased Peyton H. Richardson was proceeding
at an excessive and ·improper rate of speed under the circumstances and traffic conditions obtaining at the time of the
accident.
c. That the deceased Peyton H. Richardson was driving the
automobile in an unlawful manner, in that the same was not
under his complete control, and further that the same was
not equipped with adequate or properly adjusted brakes, nor
with the proper headlights as required by law.
d. That the deceased Peyton H. Richardson saw, or in the
exercise of reasonable care should have seen the pole in question in ample time to avoid the accident, even if such a pole
were at the time in an improper position or location.
The defendant Company will rely upon any defense permissible under its plea of the general issue, and reserves the
right to amend or modify the foregoing grounds of defense
in any particular.
APPAL.A.OHIAN ELECTRIC POWER COMPANY,
INCORPORATED,
By CASI{IE, FROST & COLE~I.AN, p. d.
page 9
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.And at another day, to-wit:

Virginia: In the Circuit Court of Campbell County, at the
Courthouse thereof, on the 30th day of June, 1932.
Frances 1\L Richard3on, Administratrix of Peyton H. Richardson, deceased, Plaintiff,
vf4.

Appalachian Electric Power Company, a corporation, Defendant.
UPON A NOTICE. OF MOTlON F'OR JUDGMENT
ThiR day came the parties and their attorneys, and the defend- for plea says it is not guilty in manner and form as the

plaintiff against it in her notice of motion has alleged and of
this puts itself upon the country and the plaintiff likewise
nnd thereupon came a jury, to-wt, J. H. Hunter, A. N. Bateman, .A.. S. Mason, E. M. Gunter, J. H. Perrow, P. H. Akers
and 0. J. Guthrie, who were sworn to try the issu~ joined, and
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having partly heard the evidence, were adjourned over until
to-n1orrow morning at ten o'clock.
·
And at the conclusion of the plaintiff's evidence, the de·
fendant moved to strike out said evidence on the ground that
said evidence was insufficient to support a verdict by the jury,
which said motion was overruled, and to the action of the
Court in overruling said mot~on the defendant excepted.
page 10 }

And on this day, to-wit,

In the Circuit C'ourt of Campbell County, July 1, 1932.
Frances 1\L Richardson, Administratrix of Peyton H. Rich..
ardson, deceased, Plaintiff,
vs.
Appalachian Electric Power Company, a corporation, Defendant.
lTPON A NOTICE OF MOTION FOR JUDGMENT.
This day came again the parties and their attorneys, and
the jury sworn on .yesterday returned into Court pursuant
to their adjournment and having fully heard all the evidence,
the defendant moved the Court to strike out the plaintiff's
evidence on the g-round that the same was insufficient to support a verdict by the jury, which said motion was sustained,
and to the action of the Gourt in sustaining said motion and
in striking out the plaintiff's -evidence, the said plaintiff excepted; and thereupon said jury retired to their room to consider their verdict. and after some time returned into Court
and rendered the following verdict:
''We the jury find the evidence of the plaintiff insufficient
and find the defendant not guilty, (signed) A. S. Mason, Foreman.''
And thereupon the plaintiff hy her attorney moved the
Court to set aside the verdict of the jury on the ground that
the same is contrary to the la'v and the evidence and to enter judgment £or the plaintiff and empanel a jury to assess the
damages, or give the plaintiff a new trial, and on the further
ground that the Court erred in striking out the plaintiff's evidence, which said motion was overruled, and to the action of
the Court in overruling said motion, the said plaintiff ex-
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cepted, and on her motion she is given sixty days
page 11 ~ within which t~ prepare and tender her bill or bills
of· exceptions. It is therefore ordered that said
. plaintiff take nothing by her action and that said defendant
recover against said plaintiff its costs about its defence in
this behalf expended.
And the said plaintiff having indicated her intention to apply to the Supreme Court of Appeals of Virginia for a writ
·of error and su,persedeas, ·execution on the judgment awarded
herein is suspended for sixty days, provided the plaintiff executes suspending bond in the penalty of One hundred dollars
as required by law.
page 12

~

Virginia :
In the Circuit ·Court of Campbell County, At
Rustburg, Virginia, June 30-July 1, 1932.
F. M. Richardson, Admrx. of Peyton H. Richardson, Deceased,
vs.
Appalachian Electric Power Co., Inc.

Appearances: Counsel for Plaintiff: Mr. S. DuVal, Martin,
Mr. Edward Meeks; Counsel for Defendant: Messrs. Caskie,
Frost & Coleman.
Reported by J.

~I.

Morris, .Shorthand Reporter, Roanoke,

Va.
page 14 ~ Stenographic report of all the testimony and
other incidents, including all the instructions,
given, amended, refused, all the exhibits or other writings introduced in evidence or presented to the trial Court and all
questions raised and all rulings thereon and exc.eptions
thereto, in the trial of the action at law of F. M. Richardson,
Admrx., vs. Appalachian Electric Power Company, which was
tried in the. Circuit Court of Campbell County, Virginia, on
June 30th and July 1st, 1932, before the Honorable Don P.
Halsey, Judge of said Court, and a jury.
'page 15 ~

(EVIDENCE INTRODUOED ON BEHALF OF
THE PLAINTIFF.
By Mr. Martin: If Your Honor please, we are going to in.tr9duce this evidence a little out of order, because the witness
wants to go back home, just to prove a formal matter.
By the Court : Go ahead, then.

Uic~ardson,
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L. S. NOTTINGHAM,
Sworn for Plaintiff.

D·IREOT EXAMINATION.
By Mr. 1\tiartin :
Q. Your name is L. S. Nottingham, is it not Y
A. Yes, sir.
·
Q. I believe you are in the Lif-e Insurance business 7
A. I am.
Q. With what company?
A. The Atlantic Life Insurance Co., with head offices at
Richmond, Virginia.
Q. And what is your position with the Atlantic Life Insurance Co. 7
A. District Agent and manag-er.
Q. And your principal office personally is in Lynchburg,
Virginia?
A. In the Krise Building, Lynchburg, ;virginia.
Q. Have you with you th-e approved standard tables of life
or mortality tables 1
A. Yes, sir.
Q. What tables have you?
A. What is known as the Combined Experience
page 15 ~ Table and American Experience Table, which is
the one usually used in Courts I believe, the Am-erican Experience Table of Mortality.
Q. That is a standard and usually accepted table, is itt
A. It is.
Q. Will you please look at it and tell the jury the normal
expectancy of life of a person in good health at the age of
21 years!
A. 41.53 years.
Q. Then any person in normal health at the age of 21 is
reasonably expected to live how many more years Y
A. 41.53.
Q. You referred a moment ago to this being. the American
Mortality Table?
A. Yes, sir.
Q. And that there was a combined mortality table?_
A. Yes, sir, there is.
Q. Please give us the life expectancy of a man in good
health at 21 under the Combined Mortality Table Y
A. 40.7 years.
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Q. That is the Combined ~Iortality Table?
A. Yes, English, French and American.
Q. But in this country the American Mortality Table is the
one that is generally Llsed Y
A. Yes, that is the one that is always used.

No Cross Examination.
\Vitness stands aside.
page 17

~

By Mr. Martin: Now if Your Honor please, I
think it would be wise to exclude the jury for a
moment while we present a matter to the ·Court.
(Jury Retire.)

By Mr. Martin: If Your Honor please, 've have some photographs of the pole which was the cause of the accident, a:;
we. allege located at the scene of the accident and according
to the evidence of some of the ·witnesses exactly at the place
at which it was at the time of the accident, but there has occurred this situation, immediately following the accident,
probably within a day or two, there will be evidence that the
pole was rolled further away from the edge of the concrete
than it was at the time of the accident, and 'vhen the picture
was taken, thei parties who were at the accident put it back to
where they thought it. actually was at the time of the accident, and what we want to do is to offer the pictures to show
the pole because there is some peculiarity about the pole that
we want the jury to know about, and we want the picture to
go before the jury 'vith the statement that the position of the
pole on the road is a n1atter of dispute, and that position
simply has reference to what a couple of witnesses will say
as to where it was. We think it fair to the Court and jury
to make that statement.
By Mr~ Coleman: Our position is this. Of course these pictures must of necessity have been taken after the accident.
By 1\fr. M~artin: They were.
By the Court: Was the camera placed at the
page 18 ~ same place when both pictures 'vere taken Y
By l\fr. l\{eeks: It was shifted a little bit.
By Mr. Coleman: As I said, these pictures must of necessity have been taken after the accident and from our theory
of the case, this automobile turned over on the pole and aside
from that, during the interim ·between the accident and the
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time of the taking of the pictures, there could have been any
number of outside independent forces which could have moved
the pole from its position, where we, under our theory of the
case, say it was.
By 1\{r. Martin: That is correct.
By lVIr. Coleman: We feel that if the matter is placed before the jury in this way that it is bound to unduly put in
prominence their theory of the case, and they have stated
themselves, where, according to their evidence, the pole was
placed. We tal{e a different position from that, and we feel
that the pictures for that reason would be inadmissible. I
have not looked into the la'v but my understanding is that.
where a situation of that kind occurs it is improper to place
matters in a picture which are subject to dispute.
By the Court: Was this picture taken before or after the
accident?
By Mr. Martin : After the accident.
By the Court : I think it had better be excluded and I will
sustain the objection.
By 1\tir. l\{artin: For the purpose of the record
page 19 }- we except to the ruling of the Court and save the
point, and it may be that later something may develop that we would again in the light of such development,
renew that motion to introduce the picture.
By the Court : I will rule on that when the time comes.
(J.ury returns into Court room.)
By 1\<Ir. 1\ieeks: We now desire to introduce in evidence the
certificate of 1\tir. W. E. 8andidge, Clerk of the Circuit Court
of Amherst County, certifying that Mrs. Frances Richardson has duly qualified as Administratrix of Peyton Henry
Richardson, Deceased.
'
(Said certificate is here introduced, is marked Exhibit
A
and is as follows:)

The Comn1onwealth of Virginia
Clerk's Office of the Circuit Court of Amherst County.
I~ W. E. Sandidge, Clerk of the Circuit Court of the County
of Amherst, in the State of Virginia, the same being a Court
of Record, the said Court, and the Clerk thereof, having jurisdiction of the probate of wills, grant of administration,
and the appointment of guardians, under the laws of Virginia.

r·

·-----~----

--------

-~-~--

-~--~
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·Do Hereby Certify that Mrs. Frances M. Richardson, was
on the 25th day of April, 1931, by; the Clerk of the said Court
appointed Administratrix of Peyton Henry Richpage 20 t ardson, Deceased, and that the said fiduciary duly
qualified and gave bond as such in the penalty of
$160 with approve security, accordhlg. to law, and is fully
authorized and empowered to act as such.
· I further certify that the said appointment and qualification
has not been revoked or annulled, ·but is st~l in full force and
effect.
. Given under my hand this 27th day of February, 1932.

,V.

E. SANDIDGE, Clerk."

ROBERT P. ANDERSON,
.Sworn for Plaintiff.
DIRECT EXAMINATION.
By Mr. Meeks:
Q. You are Mr. Robt. P. Anderson?
A. Yes, sir.
Q. Where do. you live Y
A. In Madison Heights, no,v, just beyond Price's Store.
Q. Where were you living on or about· the 26th of March
last year, 1931!
A. Madison Heights.
Q. Did you know young Peyton Richardson 1
.
A. Yes, I have been knowing him from babyhood on up.
Q. Did you have occasion to go with him. on an
page 21 ~ automobile trip on the 26th day of March, 1931 Y
A. Yes, sir, we were going out for a ride, we
didn't have any place specially to go, and we drove to Appomattox.
Q. You mean do~ to Appo:m,attox Courthouse?
A. Beyond there, to Mr. Geo. Abbot's.
Q. From what place did you goY
A. I left from home at Mr. Ro bt. Sales.
Q. What time did you all leave there 1
A. We left home, I left my house at 6 :30.
Q. Did all of them leave from· your houseY
A. No, .sir, we went by after Miss Casey.
Q. ~o went with you on that trip to Appomattox!
A. Richardson and myself and Rosa Casey.
Q. Mr. Peyton Richardson, Miss Rosa CaJSey and yourself,
you threeY
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A. Yes, sir.
Q. Did ~Ir. Richardson come by after you
A. Yes, sir.
Q. Where did he live Y
A. At :htlonroe.
Q. Are you on his road between Monroe and Madison t
A. Yes, sir.
·.
Q. And then you went on by Miss Rosa Casey's 7
A. Y:es, sir.
Q. What kind of ·an automobile was he driving¥
A. 1929 Chevrolet Coach.
Q. 'Vho was driving the car?
page 22 ~ A. Richardson.
Q. Did anyone go on that trip except you three 1
- A.. No, sir.
Q. Do you happen to kno·w what relation Mr. Abbot is to
Miss Rosa Casey!
A. I don't know exactly, but I have heard her speak of
her grandmother down there.
Q. Grandmother.
A. Yes, sir.
Q. What time did you get down to Mr. Abbot's?
A. Between 8 :15 and 8 :30.
Q. How long did you stay at Mr. Abbot's!
A. I reckon around 45 minutes.
Q. Do you know what the distance is from Lynchburg down
·
to :htlr. Abbot's?
·A. The distance from Lynchburg to Mr. Abbot's is around
32 mil-es.
.
Q. And you stayed there around 45 minutes?
A. Yes, sir.
Q. Did you three go on to any other place except Mr. Abbot's that night 7
A. No, sir, we did not.
Q. When you left Mr. Abbot's where did you go then?
A. After we left Mr. Abbot's we drove down the road a
'vays, about half a mile, I should say, and turned around and
came back to ~Ionroe, at least we started back.
Q. What happened that you did not get backl
page 23 ~ A. There was a pole lying, I should say, almost
in the road, the hard surface of the road, on the
curv-e, on the Appomattox Road, and we struck the end of
the pole which turned us over and the boy was killed, and we
stayed there with him until the ambulance came and got him.
Q. Now can you tell us· abo~t, I am not asking you to state
right where the pole was on the road, but I want you to de-

,--
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scribe to the. Court and jury at what place on the road, the
pole \Vas struck, as you have told us, what point it was Y
A. I don't know what point that place is, you mean where
the p'ole was lying?
Q. Yes, sir.
.A,. I don't know the name of it at all, i:t was on top of the
mountain is all I can tell you and the road came up this way,
it used to. be the' old six mile bridge road, from what I understood and this pole was laying just on this side where this
six mile bridge road came out into the hard surface.
Q. When you say on this side, do you mean the side towards
Lynchburg?
A. Yes, sir.
Q. You say your car came around there and struck the
end of the pole, and turned you over and killed young Richardson?
A. It absolutely did.
Q. How fast was the car going, to the best of
· page 24 ~ .YOur judgment Y
.
.
A. To the best of my knowledge the car was running between 25 and 30 miles an hour, not over 30~ I kno\v,
because the boy absolutely did nut drive fast.
Q. Was he driving fast at that timeY
A. No, sir, he \Vas not, and he had not been driving fast.
• Q. Was he in any sense speeding in your judgment at all'/
A. No, sir.
Q. Now, Mr. Anderson, I will ask you this question, how
~as that pol~ located on the road, in other words, just tell us
where the little end of the pole was and where the big end
of the pole w~s, just in your own wayf
A. The little end of the pole was-well, any way, from a
foot to 18 inches from the hard surface of the road, and it
was twisted in such a position that the little end of it was
sitting up like that (indicating) at least five inches from the
ground.
Q. You mean that the pole was crooked so that when it lay
on the ground there-was a space between the little end and the
ground?
A. Yes, sir.
Q. It was cocked up like that (indicating) Y
A. Yes, sir, at least five or six inches.
Q. Do you know what diameter, that is, the distance through
that pole is, or was at the little end Y
page 25 ~ A. About 81;2 or 9 inches, between that.
.
Q. And then, as you say, it was turned up off the
ground 4 or 5 inches Y
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A. Yes, sir, making the top of the pole up about 14 inches.
Q. Off the ground Y
.
·
A. Yes, sir, I mean the top part of the pole.
Q. The top part of the pole 7
A. Yes, sir.
Q. You say in your judgment at that time the pole was lying
so that the little end of it was from a foot to 18 inches from
the right ~dge of the macadam road as you were going towards Lynchburg?
A. Yes, sir. . .
Q. You say that .the automobile in which you were traveling struck the end of the pole and caused this accjdent. Just
explain to the Court and jury when you came around there
and struck the end of the pole what did occur, and what did
the car dof
·
A. Well, we came around the curve running between 25
and 30 miles· an hour, and on this curve the hard surface and
the drain is almostJ flush, you absolutely cannot· tell when you
run off the hard surface into the drain, and this pole was
sitting up in that position with a crook in it, and we hit this
end of the pole throwing the car up the bank and the car fell
back down and straddled the telephone pole and
page 26 ~ headed towards Appomattox, and there was hair
and brains on the pole where Richardson's head
l1it it. I looked at that that night, where I picked the boy up.
Q. Tell us how he was thrown out of the car; explain that
to the Court and jury.
A. When the car went up the bank like this (indicating) he
went through the door on the left hand side with his head
downward like this (indicating) and he hit on this pole andt
the car hit on the edge of the bank on the left side, rolling
down, straddling this telephone pole and then headed towards Appomattox.
•
Q. When the whole thing cleared up and after the car had
come to a standstill, what position did the automobile occupy
with respect to this pole, in other words, where was the car
and where was the pole¥
A. The pole was like this (indicating) laying in the road,
and the car was down on top of the pole like this (indicating), two wheels on ths side and two over here, and headed
towards Appomattox.
Q. You have told us that the little end of that pole you
struck was, to the best of your judgment from a foot to 18
inches from the edge of the hard surface of the road, now how
far would the far end or the -butt end be from the hard surface?
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A. About 2lh feel.
Q. It was lying then at an angle!
A. Yes, sir.
Q. How much space, in your judgment, was
page 27 ~ there between the pole over to the bottom, to
where the shoulder g·oes upf
·
A. Between the pole and the bank it was about two more
feet, between the pole and the bank. between the butt end of
the pole, I am speaking of that now, I am not speaking of the
small end, but the butt end of the pole, ill that ~gle it was
lying about 2 feet from the butt end of tlie pole to the bank
a.nd about 2¥2 feet from the pole to the hard surface of the
road at the big end and at the small end it was around from
a foot to !8 inches from the hard surface and on the other
side of the pole it was around 3 or 3lj2 feet from the bank.
Q. Please state to the jury whether or not this shoulder
that you have referred to from the edge of the hard surface
out to the toe of the cut is travelable and whether people
could go over itY
A. It absolutely is, you cannot tell when you get off it
and I have seen lots and lots of cars travel the shoulders o~
the road.
Q. At that particular place?
A. Not that particular place, but I have seen them at that
particular place.
Q. Please sate whether or not you have noticed any tracks
at this place where that pole was located Y
A. Plenty of them, where cars came around that curve, and
the shoulder of the road and the hard surface is almost flush
and you cannot tell when you get off it.
Q. Mr. Anderson, have you examined yourself
page 28 r the clearance of the axle of the car that you all
were trav.elling in that night, I mean the space
between the bottom of the axle and the ground!
A. And the hard surface Y
Q. Yes.
A. I have a stick in my pocket which is the- exact clearance.
Q. In other words when you place this stickA.. On the hard surface of the road to the bottom of the
axle.
By 1\IIr. Coleman:
Q. Which axle?
A. On the automobile we 'vere riding in.
Q. The front or rear Y
A.. The front axle.
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By Mr. Meeks:
Q. .And thal is the clearance 7
A.. Yes, sir.
Q. Do you know what the length of that stick is Y
A. Just a fraction over 8 inches.
Q. Did you examine the end of that pole?
A.. Yes, sir.
Q. Please explain to us what kind of an end there was to
itY
A.. It _was a bevel edge like this (indicating), and we struck
this bevel edge like thjs, and there is a mark on the pole where
we hit it, throwing this care up the bank and turning it over.
The axle of the car hit this pole right behind the
page 29 ~ right front wheel.
Q. Have you examined since the accident-to see
whether or not there was any mark on the axle?
A.. Yes, sir, there is a mark on the axle.
Q. You have told us that you and Mr. Richardson and Miss
Casey were in that car, and I believe you said it was a Chevrolet GoachY
A.. Yes, sir.
Q. That ·means a two-seated carY
A. Yes, sir.
Q. A front seat and a rear seat'
A.. Yes, sir.
Q. What position did you all occupy in that car 7
A.. All three of us 'vere riding on the front seat.
Q. And 1\!lr. Richardson was driving?
A.. Yes, sir.
Q. Who was in the middle?
A. Miss Casey.
Q. And you were on the right side Y
A. Yes, sir.
Q. Mr. Richardson was killed; what about Miss Casey,
did anything happen to her?
A.. Yes, sir, she was knocked unconscious, and did not come
to until next morning, she did not realize what had happene.d, she did not know her boy friend was dead that night at
all.
Q. Were you knocked unconscious?
A. No, sir.
page 30 } Q. Did you get a scratch?
A. I g·ot a scratch but it didn't amount to anything.
.
Q. Were you hurt at all to amount to anything?
A. No, sir.
__ ._ ~
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Q. Mr. Anderson, in the course of this acciqent, ~ill.you
explain to us whether any doors of the automobile were
knocked off'
A. The left door was knocked off the car.
Q. Do you know where it was after the accident, or where
it was knocked or thrown toT
A. No, I don't remember, but to the best of my recollection
that door was lying on the side of the bank like this (indi·
cating).
Q. The bank that the automobile turned over fromY
A. Yes, sir.
Q. What was the length of the pole Y
A. Around 30 feet.
Q. Do you recall a cement road marker anywhere near that
pole on the right hand side 1
A. Yes, sir.
Q. What part of that pole was that concrete marker opposite to!
· A. It was around about the middle of the pole, middleways of the pole.
Q. In other words, the pole was lying on the road like
that pencil (indicating)?
A. Yes, sir.
Q. And if this represents the concrete marker,
page 31 ~ the concrete marker was on the side of the bank
opposite the ~iddle of the pole Y
A. Yes, sir.
Q. And your automobile struck the end of the pole there,
and ·was knocked over that way and then tumbled back down
the bank on top of the pole Y
A. Yes, sir.
Q. Mr. Anderson if this pole had been lying right up
against the toe of the bank would it have been possible for
the automobile to have straddled it f

By Mr. Goleman: I object to the question because he is
asking him to express his. opinion, he can state what he actually saw there but cannot express an opinion.
(Objection sustained)
By Mr. ~Ieeks: I will withdraw the question and ask another one.
. Q. If the pole had been lying on the extreme right shoulder
that you have described up against the toe of the cut, would

Richardson, Adm'x v. Appalachian Electric Power Co.

67

your automobile in the line of travel that it was proceeding
in, have struck itt
By Mr. Coleman. I object to that question, it is the same
question and is asking for an expression of opinion.
~y the Court: I think the better way to ask that question
is to ask what the distance was.
By J\tir. lVI-eeks: I have asked him that.
By the Court: Then anything further would be his opinion.
By Mr. l\1eeks :
Q. What time of night did this accident happen?
A. Between 10 :1'5 and 10 :20.
page 32 }- Q. I wish you would explain to the jury in travelling as you all were travelling, just what direction the automobile lights, if you know; take coming around
that curve on to where the pole wasY
A. Coming around the curve the automobile lights will show
against the bank and th-en into this other road, and when
it comes into the hard surface you are so close to where the
pole was lying the radiator W6uld knock off the view of
it. When you are sitting in those lo\v seats the radiator takes
up at least 15 feet, or more, I suppose, in front and you cannot see.
Q. In other words, in coming around that curve, your light
is off yonder to that road Y
A. Yes, sir.
Q. And when you get to a point where the lights of your
ear would be on the pole, the way it was, you are ov~r the top
of it?
A. Absolutely, yes, sir.
Q. "\Vhat kind of a night was this, if you know?
A. It was cloudy.
Q. Any rain falling?
A. No, sir, not where we had been, it might have rained
somewhere else.
Q. Was it dry there Y
A. Yes, sir.
Q. \Vas there any moon that night?
A. No, sir, there wasn't any moon enough to give a light.
. I don't know much about the moon and stars and
page 33 }- such stuff as that, but it seems to me when I was going home that night after everything was cleared
up I could see just a little sketch of a moon in about the last
quarter, or something like that. _
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Q. Do you know enough about the condition of that night
to tell us 'vhether it was very dark, or whether there was
some light?
A. It was considerably dark, because the only way I found
out he was on the inside of the pole his coat sleeves were up
like this, and the cuff of his white.shirt was showing, and you
could see just enough to see anything white.
Q. That is, when you first sa'v him after the accident7
A. Yes, sir.
Q. Where was he with respect to his carT
A. He was lying in front of his car.
Q. How far in front of it Y
A. I should say about two feet.
Q. And you could, in the darkness of the nig·ht, see the
white sleeve on his shirt 7
A. Yes, sir, you could see something white laying across
the pole like that, and I went up there and I caught hold of
it and it was his arm, and I rais·ed him up and then I found
he was dead, and I struck a match and there was his hair and
his brains on the pole where his head had struck that pole,
the roughness of the pole had pulled out his hair
page 34 ~ and meat and brains were all on this pole where
he struck it in that position.
. Q. And that was about two feet in front of the radiator of
his carY
A. Yes, sir.
Q. How much of the pole was there in front of his car?
A. There was at least seven or eight feet.
Q. And his body was lying about two feet in front. of the
radiator or about 5 _feet from the end of the pole?
· A. Yes, sir, he was stretched out lengthways, and his feet
was· about two feet from the radiator of the car and his head
was on up further.
By the Court :
· .Q. You say his feet were towards the carY
A. Yes, sir.
Q. What was his position with refeernce to the pole?
A.. He was lying right level with the pole this way (hidicating).
. Q~ ·Parallel with the pole?
A. Yes, sir, 'vith his arm laying across the pole like that,
when I found him.
Q. On which side of the pole?
A. On the side next to the bank.
Q. Did the car turn over 1
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A. Yes, sir, the car striking the end of this pole threw us
up the bank and the car kind of hit on its left side and rolled
back down the bank, straddled the telephone pole
page 35 r and headed towards Appomattox.
Q. On its wheels?
A. Yes, sir.
Q. Did it ever turn over 7
A. Yes, sir, the pole threw it over on its left side.
Q. ;you mean threw it over_ or threw it around!
A. It kind of thre'v it around and over together.
Q. Did the side or top of it strike the ground Y
A. The side of it and top of it struck the ground, right
around the top of the door you could see where it struck the
ground.
Q. Which side 7
A. The left side.
Q. You mean that the car whirled around after it struck
the pole?
A. Yes, sir.
Q. And fell over towards its left after he had turned
around?
A. Yes, sir.
Q. How did the man get out of the car 7
A. I don't know in that case, but when this car went around
with such force it evidently must have thrown him out of there
and his head striking this ·pole.
Q. Did any part of the car strike him 7
A. No, sir.
Q. I wish you would explain a little more clearly what you
mean by saying the car turned over 7
A. The car hit the end of the pole this way (inpage 36 } dica ting).
.
Q. vVhat part of the car 7
A. The front end of the car.
Q. You mean the axle¥
A. Yes, sir, hit the pole this way (indicating) and it kind
of whirled around that way (indicating).
Q.. Which end turned around 7
A. It went around kind of that way (indicating), the rear
end of it went up the bank that ·way, and from what I remember of it, the rear end of the car hit this right of way marker
setting up on the top of the bank and the car rolled back
down the bank oii its wheels.
Q. Then did it ever turn completely over or simply lean
over towards the bank and towards the mark and then came
back on its wheels¥
'
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A. It seems to me that the car turned all the way over.
Q. You mean turned a complete summersault!
A. ·Yes, sir. When it struck the end of this pole Richardson
evidently was thrown out then.
Q. What knocked the door o:ffY
A. The door evidently must have come open and stuck
in the bank. His car was up on its left side and stuck in the
bank and broke it off, because there was prints of the car
door in the bank next morning-.
Bv !.ir. }feeks :
.
.
·Q. Now, Mr. Anderson, you have told us that young Richardson was lying about 2 feet in front of the
pag-e 37 ~ car and about 7 feet of the pole was in front of the
radiator after it came back down and straddled the
pole!
A. Yes, sir.
Q. And he was lying by the side of the pole Y
A. Yes, sir.
Q. WJien you say be was 2 feet in front of the radiator
which part of his body was nearest the radiator, his head or
feet!
. A. His feet.
Q. You mean his feet were about 2 feet from the radiator y.
A. Yes, sir.
Q. Did you measure that or are you just estimating itf
A. I a~ just estimating it.
By the Court :
Q. And his head 'vas towards Concord f
A. Yes, sir.
By Mr. Meeks:
Q. After the automobile hit the end of this pole did it go
off up the bank then?
.
A. You mean did the car go off up the bank Y
Q. Yes, sir.
A. The rear end of it whirled around up the bank to the
best of my knowledge.
Q. Did the rear end wheel towards your left or right, as
you came towards Lynchburg, whirl up the bank?
A. To my right, yes.
· Q. And then it turned over and came back down
page 38 r and when it stopped the front of it was back towards Concord 7
A. Yes, sir.
o
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Q. Which door was knocked off, the right or leftY.
A. The left door.

By the Court :
Q. "\Vas that a two-door car or a one-door car 7
A. A two-door car.
By Mr. Meeks:
Q. Now I want the Court and jury to understand this matter. If I understand what you said, if you will let this table
here represent the slope in the bank, here is the hard surface right here, and that pencil represents the pole, and the
automobile that you were proceeding in came in here and
hit the end of that poleY
A. Yes, sir.
Q. Went across on the bank and wheeled around and
straddled the pole like that (indicating) 7
A. Yes, sir.
Q. Is that the way it did!
A. Yes, sir.
·
By the Court:
Q. How did you say that wasY
By ~Ir. C'oleman: Let him explain it again.
By the Court: Yes, I would rather he would. Now this is
the bank and this is the pole, go ahead Y
A. The car: was coming around here like this, striking this
pole here, whirling around like this (indicating) hit
page 39 ~ this marker, came down, straddled the pole and
beaded towards Appomattox.
Q. Did you describe correctly the way the car swung
around?
A. ·Yes, sir, ft swung around on the right like this, up the
bank..
Q. And which side struck the concrete marker Y
A. The right hand of the car struck the concrete marker...
Q. On which side~
A. I think it was the left little bumper, setting back from
about that far. ·
Q. The left bumper?
A. Yes, sir.
By Mr. Meeks:
Q. ·Yon mean his car went around?
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A. Yes, sir.
By the Court :
Q. What do you mean by the left bumper, yon mean as it
appears permanently on the car, the left bumper?
A. Yes, sir, these Chevrolet Coaches, some of them have
got two short bumpers, one on each end, and when this car
went around to the best of my recollection this bumper hit the
right of way marker.
Q. The one over the left tire f
A. Yes, sir.
page 40 ~ By Mr. Martin:
Q. Do you mean the rear or front bumper T
A. The rear bumper.
By Mr. IYieeks :
Q. While I have this representing the pole here, and this
representing· the bank. I will ask you to state where was the
concrete marker with respect to tliis pole T
A. The concrete marker was about right along in there
(indicating).
Q. If this is the top of the bank, where was it on the bank!
A. Setting back just a little bit from the top of the bank.
·Q. Ho'v far from the end of the pole does the curve begin,
going back towards Appomattox?
A. From the end of the pole to the curvet
Q. Yes, sir.
A. The pole is kind of laying on this curve.
Q. When you came around here, going around 25 to 30
miles an. hour, your car had that swing to it?
A. Absolutely.
By the Court:
. Q. What part of the front axle struck the ·pole T
A. About six inches behind the right front wheel, on the
inside of the wheel.
Q. Inside of the rig·ht wheel about six inches from the
wheel?
A. Yes; sir.
page 41 ~ By Mr. Meeks :
Q. I think I asked you the diameter or distance
through the little end of the· pole. Do you happen. to know
what thickness or diameter the big end w.as Y
A. It was about between 12 inches and 16 inches, 1 should
think.
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Q. Did you actually measure the big end 1

A. No, sir.
Q. Did you measure the little

end~

A. I measured the little end by a stick that was lying there·
in the road just to see how far it was through the pole, or the
diameter of the pole.
·
Q. .And you say in your judgment that it was a little over
eight inches 7
A. Between 8% and 9 inches.
Q. Did Mr. Richardson hav:e any trouble driving that
night?
~. ~o, sir, not a bit in the world.
Q. Did he have plenty of room on the front seat Y
A. Yes, sir, all of us were small and there was plenty o£
room on the front seat. ·
Q. Did he have any trouble except this that night, in driving?
A. No, sit.
Q.. None at all'
A. No, sir.
Q. Were his lights all right f
.
. . .
A. Yes, sir, he always did keep good lights on
page 42} his automobile.
Q. Do you know whether or not his brakes
'worked all right Y
A. His brakes 'vere good~ He was a boy that always looked
after his own car and kept his stuff up in first class condi. .
tion.
CROSS' EXAMINATION,
By Mr. Coleman:
Q. I understood from your testimony you are a tesident
of Madison Heights, Virginia, are you l
A. Yes, sir.
.
..
_.
Q. And on the night o£ this unfortunate accident1 you did
not have any particular place to go but that you all decided
to go to Appomattox?
A. Yes, sir, we were just out driving.
.
Q. When you_lef~ ApJ?.omattox you say you drove down the
road for about half a mileY
A. And then turned. around and came back.
Q. And then turned around and came back Y
A.. Ye-s, sir.
Q. And you estimate that this accident occurred about 10
or 10:15 o'clock at night?

r-·-··· - .

-
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A. Between 10 :15 and 10 :30.
Q. All right, sir. As you haye stated to the jury tnree of
you were riding on the front seat?
A. Yes, sir.
Q. And the lights in your automobile were goodY
page 43 } A. Yes, sir.
Q. And the brakes were goodY .
A. Yes, sir. ·
Q. The steering apparatus was all right on the automobile?
A. Absolutely, yes, sir.
Q. All right, now. You testified further, I believe that you
were travelling around 25 or 30 miles an hour coming around
that curve?
A. Yes, sir.
.
Q. .And there were no cars on the road at all f
A. No, sir.
Q. None passing you or anything of the kind Y
A. Not at the curve.
Q. That is route 60, is it not, ·the road from Lynchburg to
Richmond?
A. Yes, sir.
Q. The ~ain travelled road out of the City of Lynchburg,
isn't itY
A. Yes, sir, absolutely.
Q. After this accident had occurred, when- did you first tell
anybody that you struck a pole of the Appalachian Electric
Power ·Company?
A. I didn't have to tell anybody, common sense was there
to show you that we struck it.
Q. Did you ever report it to any officers who came up there
on the night of this occurrence?
A.. No, sir, I did not.
page 44 } Q. Although, as you said, a pole 30 feet' long was
lying as you hav:e placed it, within 18 inches, or. I
believe, OJ?.e foot of the hard surface of this road, you never
suggested it to any officer, or never intimated that you hit
0

0

fu~~y

-

0

A. Not that nig·ht, no, sir.
Q. When did you first do it Y
A. To the best of my recollection I told someone about it
the next morning, some officer wanted to find out something
about it.
Q. Who was lt Y
A. I don't know.
Q. You don't know his name Y
A. No, sir.

0
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Q. Was he an officer of the lawY
A. He said he was.
Q. Where was he, in Lynch burg, in Amherst or Madison
Heights or where?
.
A. In Lynchburg.
Q. And you don't know his name?
A. No, sir.
Q. Did you ever notify the Appalachian Company that you
had struck one of their poles· or that the pole was in the highway at allY
A No, sir, ¢hat wasn't my bu~iness
Q It wasn't your business although your ·friend had been
killed as you stated, by coming in collision with the pole Y
A. Yes, sir.
page 45 } Q. If you had struck the pole didn't you think
that some other people might strike it coming along
the highway and, wouldn't you naturally report it to somebody?
A. If I had a position with the State Highway people I
would have.
Q. Ypu would not hav:e done it unless you had a position
with the State Highway people¥
A. In travelling the road no more than I do, .didn't know
where the poles 'vas to lay, or whether they were supposed
to be in the road or off the State Highway right of way.
Q. Did it come within your knowledge when the Appalachian Electric Power Company first ev:er heard any intimation of anybody having struck the pole there?
A. I don't know anything about that part ·of it.
.
Q. When did you make these measurements which you have
described to the jury and Court here Y
A. I made them the next morning. I w,ent there to look
for my watch that I lost the night of the accident, and there
were several others who made measurements, but I didn't
know what for or anything of that kind.
Q. The g·round, of c.ourse, was pretty well torn up around
this marker and up that bank, was it?
A. Yes, sir.
Q. You could see that very plainly Y
A. Yes, sir.
Q. When was it that your automobile in which you were
driving first got off the hard surface and on to th~
page 46 t shoulders Y Where abouts with reference to coming off of that curve Y
A. I couldn't say because the hard surface and the shoul-
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der of the road is almost flush and you cannot tall when you
_get off it.
Q. You testified that the lights were burning well a~d
bright!
A. Absolutely.
Q. And you were coming around that curve making 25 or
30 miles an hour and you don't know at what point you got off
the road, do you Y ·
A. No, sir.
Q. Did you see any trae.ks· up there t.he next day¥
A. No, sir, there 'vas plenty of tracks out there but I never
investigated to find out where they went o.ff the hard surface of
the road, or whether somebody else· went off.
Q. You did not investigate it~
.A. No, sir.
Q. Y·ou have testified, ~Ir. Anderson, that in your opiniort
this pole was lying in a position t~at the higpway marker was
about midway of the pole. Is that right 1
A. Around midway, it could have been closer to the butt
end of the pole, to the best of my recollection.
Q. I will ask you if the pole being in the position which you
have suggested, it would not have obstructed that Concord
road going to the right 1
.A. You say the right of way marker would have
pa~e 47 ~ obstructed itY
Q. No, I mean the pole f
.A. No, sir.
Q. You testified, as I understand it-we will assume that
my finger is the highway marker up on that bank, and that
bank is about four feet high, isn't it-?
.A. I don't know exactly.
Q. It is approximately four feet high?
A. Between 3 and 4.
Q. .And the pole was lying in a position about midway, in
that position, or even closer to the rear end of the pole'
. A. It was lying closer to midway, I reckon. I will tell you
I never noticed the pole and where the marker was or anything
in regard to it that night. The pole was mov·ed that night to
look for my watch, it was moved around, one end of it, and
the next morning the pole was moved half a dozen or more
times, looking for the 'vatch I found .
.' Q. .And you didn't look a.t the pole that night?
.A. Yes. sir~ I 1neasured the pole from the rear end of it1
or from the boy's feet to the radiator, and the pole was kind
of tWisted to the bank that nig·ht, to find my watch, but 1
couldn't do much moving on account of the car.
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Q• .A.s you have testified, you did not look at it particularly
close, and the next day the pole was moved around a great deal
to look for your watch which you lost the night be·
·page 48 ~ fore¥
A. I had a fellow by the name of Johnson with
me and we scraped the leav:es away from the pole looking for
my watch.
Q. I will ask yo a this question, there were not any weeds in
this ditch along· there, were there f
A. Leaves and such stuff as that, which indicated the pole
had been lying there a long time.
Q. That is perfectly true, it had ben there for about nine
montl1s before this accident .
.A. I don't know how long it had been there.
Q. Wha.t I am trying to get at is this, there was not any
grown up weeds where this pole was lying, was there?
A. Leaves were on top of the pole. · ·
.
Q. I am not talking about leaves on top of the pole, I am
asking you whether or not any weeds had grown up around
there 1
A. No, sir, not to my recollection.
Q. Now you testified as you came around this curve your
lights would not shine in the direction in which this pole was
lying. Why wouldn't that be true, as you turn around this
curve, which is a left hand curve, isn't it in the direction you
were coming f
.A. Yes, sir.
Q. When you tun1 your automobile in a left hand side curve
wonldn 't your lights, i~ they were properly adjusted, have
thrown the lights right along that road there?
pap:e 49 ~ A. Common sense would tell you that when you
come around a left hand curve the lights shine into
the bank, into this road coming up the hill, and when you get
around so the lights will be in the road, your radiator will obstruct the view of the pole laying there.
Q. The radiator would obstruct your view and you couldn't
see anything·1
A. Yes, sir.
tJ. Then how do you know you struck the pole if you
couldn 't see anything 1
A. The '!narks on the end of the pole and on the axle of
the automobile showing· that we had struck this pole, and if
the pole had not be~n along in the ditch we would have gotten
home safe.
Q. IA th~t the only way you say J:OU struek the pole, because you saw a mark on the end of It!
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A. There was nothing else for us to strike but that pole.
Q. That is not the question I asked you. I want to know
whether or not that is the only way you: know yo~ struck that
pole, is according· to your statement, the marks oil tl;te end of ·
the pole and the mark on the axle of your automobile. Is
that correct¥
A. The mark on the car and some wood we had sCTubbed
():ff of the pole.
Q. Is that the only way you know it?
·A. I know we struck it because it was the only dog-gone
thing laying in the ditch.
~
Q. Please answer my question, if that is the only
p::tge 50 ~ way you know it?
A. Yes, sir, that is the only way I can figure it
out, there wasn't anything else there.
Q.. You have testified that the rear end of your car struck
thP highway marker?
A. After striking the pole.
Q. How do you know that?
A. Because there was a mark on the marker up there.
Q. At what pointY
A. And there was some cement dust on the back end of th~
bumper frQm it.
·
Q. Did you see that on that night?
A. The next morning a.t :B,alwell 's Filling Station.
Q. You didn't see it that night~
A. No, sir.
Q. You didn't have a flashlight out there, did you Y
-~- No, sir.
.
~- Had 1fr. R.ichardson, the young man who was killed,
rver been down this road before?
A. He had been down the road once, I think, so he told me.
Q. He had to go down there the night of the accident?
A. Yes, sir.
Q. That was broad open daylig·ht, wasn't it?
A. It 'vas around about seven o'clock in the afternoon.
Q. You didn't have to turn on your lights, you could see
the road perfectly well, couldn't you, when you went down 1
A. No, sir, not good.
page 51 ~ Q. You said you could telJ within five minutes of
the time the accident occurred. Now approximately
what time was it when you went down this road going to Appomattox?
A. Between 7 :15 and 7 :30.
Q. Did you see any poles lying on the road when you went
down?
.

Richardson, Adm'x v. Appalachian Electric Power Co.

7~

.A. No, sir.
Q. You didn't se~ any, other than this one.
. A. No, sir, because when I am riding in a.n automobile I
keep my eyes on the road to look out for traffic, I don't look
over in the field or on the mountains to see what I can see.
Q. You could see the shoulder of the road, all right?
A; Yes, you could see it when we went down to Appomattox
but we were on the other side of the road.
Q. Were there any poles on the right hand side of the road
going down?
A. I didn't see any.
Q. Who came to the scene of this accident :first 7
.A. Two oolored people, a man and woman, I don't know
who they were, and I haven't seen them since.
Q. Who else did you see there at the accident Y
A. I don't know.
Qt. Did you know anybody that was there at all 7
A.. No, sir; I didn't know anybody that was there.
Q. You didn't know anybody at allY
A. No, sir, I did not.
page 52 } Q. Did you look at the bank there that your car
went up?
A. You mean after the accident?
Q. Yes, sir.
A. Yes, sir.
Q. Did you see a stump up there towards the Lynchburg
side of the marker?
A. I didn't pay any attention to a stump.
Q. I asked you did you see it?
_
A. No, sir.
Q. You never saw the pole although you testify that when
you drive you keep your eyes on the road, and you didn't see
the pole until after the accident?
·
A. I wasn't looking in the ditch for pole, I was watching
the hard surface.
Q. It was not a question of looking in the ditch to see this
pole, if it was within one foot of the hard surface 7
A. Absolutely that is off the hard surface, and if it had been
along in the hard surface I would ha-ve seen it. ·
Q. But you did not see it before you hit it f
1\. No, sir.
.
Q. Mr. Richardson had just as good a Yiew of the situation
as you did?
By 1\{r. Martin: We object to that question. That is a
matter of opinion.

80

.

Supreme Court of .Appeals of ;virginia.

By Mr. Coleman: All right, I will withdraw it.
page 53 }

Q. He was driving the car as you have testified t
.A.. Yes, sir, he was driving.
Q. Will you tell the jury and the Court why the driver of
this automobile ran off the hard surface of the road Y
A. I cannot tell why he did, but it is customary and they
do run off the .hard surfaee on this curve.
Q. You say it is customary Y
A. Yes, sir.
Q. When no other cars are on the road f
A. Yes, sir.
Q. I want you to explain to me just one more time how you
say this aooident occurred 1
A. I showed Mr. Meeks how it occurred.
Q. Would you have any objection to showing me again ..
This is the bank, here is the hig·hway marker, which as you
stated was about midway of that pole, and you stated as you
came around the curve swinging out in this direction (indicating) is that correctY
.A.. Shove it around a little bit more.
Q. .All right, swinging in that direction,. which would be
natural by reason of the way the curve is, wouldn't it Y
.A.. Yes, sir.
Q. And you struck the end of this pole!
.A.. Yes, sir.
· Q. On the axle 1
.A.. Yes, sir
page 54 } Q. And that threw the rear end of the car around
up this bank, turned completely over and then
righted itself so that it was on its feet, facing back in the direction from which it ·had come Is that correct!
.A. The car swerved around up: the bank this way and kind
of hit on the edge of the bank in this position (indicating)
on the left side and rolled back and hit down on the pole like
that (indicating) on its wheels
Q And headed back in he direction from whence it came ..
Is that right?
A. Yes, ~ir, headed ba(l,k towa.rd~ .A.ppomat.tox.
Q.. You have described the position of the pole with reference to where it was in connection with the hard surface. .Is
that the position it was in after the accident occurred; that
is bound to be true because you said you did not see the pole
before that?
.A. I didn't understand you on that question.
Q. All right, I will a.sk you agah1, you have told the jury,
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if I caught your testimony correctly, that this pole was lying
within a foot or 18 inches from the edge· of the hard surface.
That is what you stated, wasn't it Y
A. The small end of it was, yes, sir.
Q. Is that the position it was in after this accident occurred?
A. Ye~, sir.
Q. You stated, did you not, you did not see the pole prior to
the time of the accident?
page 55 } A. No, sir, I did not.
Q. And that the car was astraddle it, after it was
over?
A. Absolutely.
Q. One other question, you have testified where there was
evidence where this young man's head struck the pole. Was
that in the middle of the pole or the end of the pole Y
A. It was down at the end of the pole. I should say between
a foot and a foot and a half towards the end of the pole where
the hair and brains were on the pole.
Q. And his head was headed towards Concord, the direction
from whence you had come¥
A. Y·es, sir.
Q. Do you know the length of the automobile which you
were driving?
A. No, sir.
Q. It was a 1929 Chevrolet, wasn't it 7
A. Yes, sir, a Chevrolet Coach.
Q. Did you see this highway marker the next day when you
came up there Y
A. No, sir, I seen it that night.
Q. It was bent considerably over in the direction of Lynchburg, wa.sn 't it Y
A. It was bent a little bit, not considerably.
Q. You have been there since this accident, have you not?
A. Yes, sir.
page 56 } Q. It is still bent, isn't it?
A.. No, sir, it is straight.
Q. Then it was bent more after the accident than it is now?
A. The marker seemed to be pulled back a Iitle bit and a
rock slipped in behind it to kind of straighten it up.
Q. You testify it has been ·straightened some, at least, since
the date of the accident?
A. Yes, sir.
Q Then it was bent over more after the accident than it is
now, wasn't it Y
A. Yes, sir.
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By Mr Meeks :
Q. You kno'v that the car struck, or the rear bumper struck
that concrete post judging from the concrete dust that you
saw on the bumper?
A. Yes, sir.
Q. As a m~tter of fact, do you know what situation the concrete marker was in before the accident Y
A. No, sir.
Q. Do yo~ know that it was straight before the accident Y
A. No, sir.
Q. Might that rook not have been behind it before the
accident?
A. Yes, sir.
By Mr. Coleman: I object to that.
By Mr. Meeks:
Q. Do _you know whether or not the rock was bepage 57 ~ hind the concrete marker before the accident?
A. No, sir.
Q. Do you know whether or not the concrete marker was
straight or leaning before the accident~
A. No, sir, I do not.
Q. I don't know whether I asked you this question or not,
I don't want to repeat anything, but where was Miss Rosa
Casey when you discovered her after the accident Y
A. She was lying across the telephone pole like this, and'
the car was down on top of her.
Q. She was across the telephone pole and the C:J.r was down
on top of her Y
A. Yes, sir.
Q. How did she get from under there?
A. ·I taken her from under there myself. I thought she was
dead, then I got kind of shaky to be up there with a dead man,
never realized what had happened until the next morning.
Q. Did you discover her before or a.fter you discovered
young Richardson Y
A. I discovered her first.
Q. Did you take her out before you found Richardson Y
A. Yes, sir.
Q.. And then you looked for himY
A. Yes, sir.
Q. Were you excited about his matter up to that time?
. A. No, sir, I wa.sn 't excited until it was all over.
page 58 ~ When I picked Richardson up from beside the pole·
and started to put him in this colored fellow's car,
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and the woman said you cannot put that man in here, he is'
dead, then I got kind of shaky to be up there w:tih a d~ad man,.
and one unconscious, and me by myself.
Q. Did you realize at all that the accident was so serious
prior to that time 1
A. No, sir.
Q. I believe in response to a question by Mr. Coleman, you
told him that after this accident you moxed the pole to look
for your watch?
•
A. The people that was there, I said ''I lost a watch, a 21jewel Hamilton Watch'', and everything was straightened out
kind of there, Richardson was lying in the road and the Casey
girl was with me, and the people kept looking for my watch.
I went up to the pole kind of and moved it or shook the pole,
thinking probably it was around· the. pole somewhere.
Q. vV as the pole moved that night Y
A. It wasn't moved enough to say anything about it, they
kind of shook it like that (indicating).
Q. vVas it moved the next morning f
A. Yes, sir.
Q. vVhen you went there· and moved it the next morning,
was there, or not, dead leaves around the· pole Y
A. Absolutely there was.
.
page 59 } Q. vV ere the leaves around the pole in the position that you have described the situation of the
pole to us here 1
A. Yes, sir.
Q. In other words, running back from a foot to 18 inches
from the little end and about 2lh feet from the big end·?
A. Yes, sir.
·
Q. Was there any imprint in the ground under that pole?
A. Yes, sir, that indicated that the pole had been there ~
great while.
Q. You stated tha.t this automobile struck the end of the
pole and you explained to Mr. Coleman that one reason why
you knew it was that there was wood on the automobile axle·
and a kind of a rough looking mark on the pole where the
axle struck it Y
A. Yes, sir.
.
Q. How far, if you remember, did that indication of that
stroke appear below the top surface of the pole where it was
· bevelled¥
A. About an inch from the point of the pole. Like this
was the point of the pole, the car struck it that high, just
about an inch I should say.
Q. And then it ruffled up the wood on the pole,· did it-Y ..
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.A. Yes, sir, all the way up.
Q. How far did that rough mark continueY
A. Up to the top of the bevelled edge.
By Mr. Coleman:
Q. One question. You have testified in answer to questions
by Mr. Meeks that after moving the pole you could see where
the pole was lying?
A. The next morning.
Q. I understood you to testify th~t the front end of the
pole, that is the end of the pole whi~h you struck, was some
eight or nine inches off the ground, by reason of the crook
in it Y

By Mr. Meeks :

He said 4 or 5 inches.

By M;r. Coleman:
Q. Well, four or five inches. There could not ha:ve been
any imprint there if it was off the ground.
A. The people was twisted in a position like that (indicating) and it came down like that (indicating), and the imprint
started just about a foot from the bev:elled edge up here (indicatjng).
Q. You testified that the rear end of the pole was some two
or three feet from the edge of the hard surface, 'vasn't itY
A. I said around 3 or 31f2 feet, or something like that.
Q. The rear end of the pole was around 3 or 3¥2 feet from
the edge of the hard surface 1
A. Yes, sir.
Q. Was this mark yon have described on the end
page 61 ~ of this pole plainly visible to anybody who wanted
to look at it Y
A. Absolutely.
·
Q. When did you first see that mark on the end of the poleY
A. That night.

By Juror:
Q. You were conscious all the time, were you Y
A. Yes, sir.
Q. Cari you tell us which side of the car you went out off
A. I went out of the left side. It never did throw me out
of the car at all. After the car had come back on its wheels
I was still in there, and 1 went out the left side where the door
had · been broken off.
Q. You were riding on that side, were· you?
A. Yes, sir.
- .... _.....
I
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Q. Were you thrown out of the carY
A. No, sir, I stayed in the car.
By Mr. Meeks:
Q. In other words, when yo.u told that gentleman you went
out of the left side, you mean after the car came to a standstillY
A. After the car came to a. standstill I walked out of the
car.
By the Court:
Q. Were both of the others thrown out of that door 7
A. Yes, sir. I won't say whether they wer~
page 62 ~ thrown out of that door or not but both ·of the
others were thrown out.
Q. Was there any other place they could have gotten out Y
A. No, sir, I had the glass rolled up on my side on the door
there.
Q. How was Miss Casey struck 7 You say she was render~d unconscious. What portion of her body was struck¥
A. She had a place on her head right here (indicating).
Q. Did you know what made that Y
A. No, sir, she had several other cuts on her too. I don't
know how much of a lick it takes to knock anyone unconscious, I have never been that way.
Witness stands aside.
FRED KABLER,
Sworn for Plaintiff.

DIRE·CT EXAMINATION.
By Mr. Martin:
Q. You are ~fr. Fred !{abler, I believe?
A. Yes.
Q. You are a duly licensed practicing Civil Engineer under
the laws of tlie State of ·virginia, are you not?
A. Yes, sir.
Q. And you have been practicing your profession
page 63 ~ for a number of years in Campbell County?
A. Yes, sir.
Q. And have been for some y€ars County Surveyor for
Campbell County, have you not Y
A. Yes, for about 15 years.
Q. Did you, at the request of l\fr. Meeks and I, make a sur-

r
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vey and plat of a portion of Virginia-U. 8'. Highway No. 60
at the point where the Old Richmond or Concord road inter·
sects it?
A. Yes, sir.
Q. And at the place where you were informed an accident
that is the bmsis of this suit, happened f
A. Yes, sir.
Q. Is your plat drawn to a scale Y
. l\.. Yes, sir.
Q. What is the scale¥
• A. 20 feet to the inch.
Q. All objects and monuments and distances, widths as
shown .on this plat are accurat·ely made¥
Q. I will ask you to introduce your plat and have the same
marked plaintiff's Exhibit ''B".
(Said map is introduced in e:v:idence and is marked Exhibit Plaintiff B.)
Q. I will ask you to look at the plat and tell us first whether
or not Route 60 at the point of the alleged accident is a public
highway of this State?
A. Yes, sir, it is.
page 64} Q. How wide is the rig·ht of way of that highway?
A. 50 feet.
Q. How wide is the hard surface or macadam surface of the
road1
A. 22% feet.
Q. Does a portion of that 221!2 feet of hard surface show
tha.t it has been very recently laid there Y
.A.. Yes, sir.
Q. On what side of the road is that new portion of the
macadam¥
A. On the south side.
Q. Ho,v wide is the old part of the macadam surface?
A. 18:1;2 feet.
Q. Now did you measure accurately and carefully the width
of the northern dirt shoulder of that road at a. point about
opposite the little concrete marker that sets up on the northern
bankY
A. Yes, sir.
Q. What· is the width of that dirt shoulder on the northern
side of the road at a point about opposite the concrete
marker?
A. 7 feet.
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. Q.. There is no possible mistake abo~t that, is there?
A. No, sir, we measured it carefully. .
Q. Both east and west of the point at .which you measured
th P. northern shoulder of that road, is the northern shoulder
of the road any wider or narrower than at the
page 65 ~ point at which you measured it Y
A. It is slightly narrower.
Q. In which direction 1
.A. East.
Q. Yon mean the shoulder is narrower?
A. On the east of the entrance to the old Richmond Road.
Q. It is slightly narrower on the east of the entrance to
the old Richmond Road 1
A. Yes, sir.
Q. From the beginning of the Eastern line of the old Richmond Road, clean on up to where you measured the shoulder,
what is its width Y
.A. It gets slightly wider.
Q. Wider than 6 feet you mean?
A. Y·es, sir.
Q. And that is true as you travel west along the road~
.A.. Yes, sir, it gets slightly wider.
Q. I will ask you to describe to the jury this dirt shoulder
of the road and ·tell them whether or not before reaching the
mouth of the old Richmond or Concord road that dirt shoulder
is almost level with the surface of the macadam Y
A. It is very little below the surface of the macadam, very
little lower.
Q. Does that condition continue all along past the mouth of
.
the old Concord or Richmond road and on west past
pagEl 66 ~ the concrete marker?
.
A. Yes, sir.
Q. Now I wish you would tell the jury whether or not that
shoulder in itself, for the entire width, is a g·ood travellable
portion of the highway?
A. Yes, sir, it is travelled.
Q. It is travellled'
A. There are tracks there.
Q. You- have been there making this survey, haven't you Y
A. Yes, sir.
Q. And there are tracks all along there of vehicles, show-.
ing in fact that it is travelled Y
A. Yes, sir.
Q. You do not know how far from the edge of the macadam
those ·tracks ext~nded, how far away from the macadam did
the road actually show use Y
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A. We saw fresh tracks :five feet from the margin of the
macadam ·on the shoulder.
Q. There is a little bank, is there not, rising from the edge
of the shoulder up towards where this little concrete monument isY
A. Yes, sir.
Q. About how high is that ~ at -a point just opposite the
little eoncrete marker Y
A. About 3 feet.
Q. Then that bank tapers down sort of gradual
page 67 until it gets lower at the edge of the entrance. to
the old Richmond Road, doesn't it Y
A. Yes, sir, it tapers down to the entrance of the old road.
Q. On the south side, with which we are not particularly
concerned, I believ:e there is a six-foot shoulder over there,
next to the macadam 7
A. Yes, .sir.
Q. And there is a. little bank rising from the end of that
shoulder, is · there not Y
A. Yes, sir.
·Q. Is there any appreciable ditch or hole or anything of
that sort at the foot' of this bank on the northern side of the
road!
A. No, sir, there is nothing that would be called a ditch
there, it is just a little lower than the surface of the road.
Q. If I may be permitted to ask a leading question, the
shoulder comes close to the edge of the macadam and then
slopes generally back to the foot of this little bank'
A. Yes, sir.
Q. With no appreciable ditch or anything of that sort in it.
anywhere, is that correct 7
A. Yes, sir.
.
.
Q. That plat was made yesterday afternoon late, was it
notY
A. Yes, s1r.
page 68 ~ Q. Did it get dark while you were there making
thephlY
.
.A. It was after sun-down, while it wasn't really dark, it
wasn't too dark to see.
·
Q. Did. vehicles passing have their lights burning before
you left there!
A. Yes, sir.
Q. Did you observe in which direction a vehi~le trave1ling
west, in which direction its lights would be thrown as it came
around the curve? .

t
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A. Yes, sir, we observed the lights of several that passed.
Q. A car travelling from Concord towards Lynchburg, as
it rounded this curve, its lights would be thrown off to its
1:ight, wouldn't it Y
· A. Yes, sir.
Q. Off the road 7
A. Yes.
Q. Then as the car would come around the curve and get
straightened its lights would come back to the road f
A. Yes, sir, about the time it passes the entrance of the old
Richmond Road it straightens out down the road and the
lights come back in the hard surface.
Q. As it comes on around its ·lights are thrown off the road
to the right and about the time the car gets in the mouth of
tlw old Richmond Road it has gotten straight enough for its
lights to come back and show on the main highway¥
page 69 } A. Yes, sir.
Q. Do you know to what extent, if at all, the
radiators of automobiles obscure the vision of the driver, of
objects that are near to the front of the car, when the lights
are on~
A. They do; it is impossible to see anything real close or
real near for the radiator.
Q. Now I will ask you about the grade there. Traveling
from Concord towards Lynchburg, I believe you go up quite
a grade until you get to the top of the hill just before reaching this curve, don't you~
A. Yes, it is up a slight gr·ade.
Q. ·And then when you hit this curve you begin to come
down grade, don't you 1 ·
A. You come down grade first, and then there is a little
dip, and then u·p a slight grade to about the entrance to the old
road, then it becomes practically level. There is a slight upgrade foi~ about 250 feet before getting to the entrance of the
Old Richmond Road.
Q. That curve, when a car is travelling from Concord towards Lynchburg, is a left hand curve; what is its character,
is it an appreciable or a slight curve 1
A. It is a considerable curve.
Q. About what degree curve is it?
A. About 13 degrees.
Q. I will ask you to explain to the jury what a 13 degree
curve is. Is a 13 degree curve regarded as just a
page 70 } moderat~ curve or an appreciable curve?
_
A. It is a considerable curve.
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By ~Ir. Frost :
·Q. What is the distance between the concrete post or highway marker on the north side of the road and the one on the
·
south side i
A. 50 feet.
Q. What is the distance from the hig·hway marker on the
north side of the road to the northern edge of the shoulder Y
A. That is down this bank and we did not actually measure
. that, we measured from the margin of the· hard surface to
the foot of the bank, we measured that 7 feet.
Q. In other words, you did not measure the distance from
the marker down to the ditch on the north side of the road T
A. I believe we measured that 11 feet.
Q. That is 11 feet f
A. I believe we did.
By Mr. Martin:
Q. Have you your notes with you?
A. No, sir.
By Mr. Frost:
Q. As I understand it then from the north marker to the
northern end of the shoulder, it is 11 feet l And from the
shoulder to the hard surface it is 7 feet, and from
page 71 ~ the· northern end of the hard surface to the southern end of the hard surface, it is now 22¥2 feet Y
A. Yes, sir.
Q. Then the· shoulder on the southern side is 6 feet Y
A. Yes, sir.
Q. Ho,v far is it on the southern side from the southern
end of the shoulder to the southern marker¥
A. We did not actually measure it.
Q. Did you actually measure the shoulder on the north side
of the road?
A. Yes, sir.
Q. You say it is 7 feet?
A. Yes, sir.
Q. You spoke about the condition of the shoulder of the
road, and you say that the northern shoulder is a little lower
than the hard surface. Is that correctT
.A. Yes, sir.
Q. You drive an automobile, don't you Y
A. Yes, sir.
Q. If you are driving an automobile at 30 miles an hour
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and run off the hard surface on the shoulder, I will ask you
if the depression is not enough to call your attention to the
fact that you are off the hard surface Y
By Mr. Martin: We object to the question beca~se that is a
matter of opinion, that would depend on the kind
page 72 r of tires he had on his car' and what kind of brakes
he had on the automobile and a thousand other
things.
By J\{r. Frost: I will withdraw that question and ask another one.

Q. I want you to tell the Court and jury how mueh of a depression there is when you leave the hard surface at the point
of this accident, or at the distance between marker and marker,
\Vhen you lea:v:e the hard surface to go on the shoulder, how
much depression is there~
A. I do not think it is over six inches.
Q. Is there anything unusual about that depression over
any other shoulder on the road, that slopes from the hard
surface to the ditch, this one does, does it not Y
A. It slopes away from the hard surface.
Q. And to the ditch 7
A. Slopes a little.
Q. Isn't it a fact that the western intersection with the
old Richmond and Concord Road and Route ~#60, should be
further on your map than you have placed it here?
·
A. No, sir, we n1easured that carefully.
Q. Then I understand the distance of the Old Richmond or
Concord Road continues the same ·au the way into Route 60
Intersection. Is that correct Y
A. Practically so.
Q. Have you your scale or rule with you T
A. No, sir.
Q. A question has come up about the line of
page 73 r vision of a person driving from Concord to Lynchburg approaching this intersection. As an actual
fact beyond the northern marker there is an advertising sign,
is there not, did you se~ the Allen vVatson advertising sign
and some distance to the west on top of the bank?
A. There is an advertising sign some 200 or 300 feet from
there, but we did not see any really near there.
Q. You did not?
A. No. sir.
Q. I will ask you this question, when you spoke about the
curve being a 13 degree curve, if you meant the curve some
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2 or 3 hundred feet on the Concord side of the intersection
o{ the old Richmond and ·Ooncord Road with Route #60Y
A. Yes, sir~ the main part of this curve just east of the intersection.
Q. What degree curve would you say it was at the place
of intersection and at the place opposite these highway markers we haY.e been referring to; that is practically straight,
isn't itY
A. It just about straightens out at the marker.
Q. Then there is a very slight curve on the Concord side
from the markers. Isn't that right?
A. It begins to curve there and goes into the curve as it
goes on towards· Concord.
·
.Q. Using your scale, how far would you say that the road
begins to curve on the concord side of the markers from the
old Richmond and ·Concord road intersection Y
page 74 ~ A. It begins to curve right there or it seems to
begin right at the marker.

By Mr. Meeks:
Q. You mean the concrete marker Y
A. Yes, sir.

By Mr. Frost:
Q. If a car was com~g from Concord in the direction of
Lynchburg, making this curve, how far back would the car
be for the ray of the light to hit the western intersection of
the old Richmond and Concord RoadY
A. You mean how far from the intersection Y
Q. From the western intersection, how far would a car
have to be back here for the lights to strike that position Y
A. We tried that with one of the cars that were there and
found it 73 feet.
Q. What place on the. western side of the intersection did
. the lights shine- on when the car was 73 feet distance from
the intersection Y
A. A point 15 feet easterly from opposite the concrete
marker.
Q. How far is the concrete marker from the intersection t
A. About 23 feet.
·
Q. There is some testimony here, or I believe you testified
that a radiator cut off the line of vision of a driver. Is that
correctY
A. It cuts off the vision of objects real close to
page 75 ~ his front.
Q. What do you mean by close; five feetY
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A. We tried that too, with one of the cars and we found that
33 feet.
Q. Do you mean to tell the Court and jury that a radiator
prevents you from seeing 30 feet in front of your car?
.A. Prevents your seeing objects closer than 33 feet.
Q. Closer than 33 feet in front of your carY
.A. Right on the ground, yes.
Q. The testimony is that the pole was on the shoulder of
this road, on the north shoulder of Route 60, with the middle
of the pole opposite the northern State 1\farker. I will ask
you if a car, from your test on yesterday, coming around that
curve from Concord to Lynchburg, had its lights turned on, if
the lights would not have shone on the pole on the shoulder'
.A. The light of the car first came in point at 73 feet away
and when it got within 33 feet of the point the edge of the
radiator prevented seeing the same point.
Q.. As an actual fact, when a light comes around it plays all
over this northern shoulder around here (indicating), it does
not light one particular place, it plays over all of that area,
does it notl
A. It plays on it after the car has gotten within 73 feet.
Q. What kind of a car did you use yesterday to make these
tests f
page 76} A. We used the one Mr. Martin drove, I don't
know the make of it.
By Mr. Martin: If you wish, I will give it to you.
By ~Ir. Frost:
Q. When you were driving Mr. Martin's car on yesterday,
and leaving the hard surface a.t the scene of the accident, c.ould
you feel that you had driven over a depression, could you
tell when you left the hard surface and came·on the shoulder?
A. Yes, sir, you can realize it.
By Mr. Martin:
Q. Mr. Frost has undertaken to get you to sa.y you could
realize leaving the hard surface and coming on to the .shoulder, without telling you where it was he was talking about leaving the hard surfooe. If you w.ere to leave· the hard surface
at a point about opposite the marker, you could feel it, you
think. Is that right f
A. You could ·feel a little drop as you came off the hard
surface.
Q. If you should leave the hard surface at a point appreciably east of the marker, tell the jury whether or not you
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would then feel the fact that you were running off the hard
surface onto the shoulder~
A. If both wheels, that is, all four wheels of the car, were
off on the shoulder, the shoulder would drive just as smoothly
as the hard surface.
Q. I think probably you misunderstood me, and I wili ask
my question a different way. State whether or not
page 77 ~ opposite the concrete marker the shoulder is lower
from the edge of the macadam than say 20 feet
·east of that point, or in other words, is not the shoulder
nearer the same level as the hard surface east of that monument than it is right opposite the monument, for instance,
where this road runs into the main macadam, is there any difference between the macadam and the surface of the road?
A. Yes, at that entrance it is nearer level.
Q. As you go east of that entrance state whether or not it
is nearer level with the surface of the macadam than it is
along where the embankment is f
.A. Yes, sir.
Q. Then if a car should leave the hard surface east of the
entrance of the road, there would not be any perceptible notice of its leaving the hard surface, as if it left it down here
near the monument, would there, or state whether or not
there would be 1 Do you understand me, or not?
A. You mean after leaving· the hard surface f
Q. No, sir, I think J\tir. Frost's question was directed at
the point when you ran your wheel off the hard surface· and
got on the shoulder, there is enough difference behveen the
level of the surface and the shoulder for you to know you are.
running off the hard surface and getting on the shoulder and
I am trying to develop whether or not that does not depend
on where you run off the hard surface?
A. Y.es, sir.
By J\!Ir. Frost:
Q. I will ask you if it is not a. fact, if you leave the hard
surface anywhere from ~Ir. Lerner's entrance up
pap:e 78 ~ here, which is on the Concord side of the Old Rich.
mond and Concord road, say 2 or 3 hundred feet
towards Lynchburg, even if just two wheels of the automobile get off the hard surface, on to the shoulder, would you
·
.
know it¥
A. You would know when it got off, but, if it was off you
mig·ht not realize that it was.
Q. But you do know when you leave the hard surface and
get on the shoulder in that territory there, don't you'
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. A.. I would_ think you would realize when you dropped off
that little, probably 4 inches of a drop, that you would be coming off the hard surface on to the shoulder.
Q. And that obtains from the entrance of the old Richmond
and Concord Road, say three or four hundred feet towards
Concord, wouldn't it?
A. Yes, sir, there is a shoulder for that distance, that could
be run on easily, and after going on that shoulder, it is not a
rough shoulder, the shoulder is as smooth as the road snr-:face.
Q. I understand that, but leaving the hard s1,1rface and getting .on the shoulder, you would know you were leaving the
highway?

By the Court: You have been over that before. .
By J\fr. ~Iartin :
Q. That is just your opinion from riding in cars yourself,
is itf
A. Yes, sir.
.
Q. If you were a mere passenger and not driving the car
yourself, would you be apt to notice a little drop such as running from that hard surface to the shoulder?
page 79 } A. A person not paying attention to it at the time
might not think of it at the time, unless they were
paying attention.

By the Court: .
Q. You hold a degree o£ C. E., don't you?
A. Of County Surveyor.
Q. Didn't you go to V. ~L I.?
A. No, sir.
Q. Have you, or not, studied physics, and mechanics, as well
as Civil Engineering and Surveying Y
A. In general reading, I have not taken any course under
·
any instructor in it, but I have read some.
Q. If there is any objection to the question I am going to
ask him, you gentlemen can make it. Suppose a car at the
point you have described in your plat were going west at the
rate of 25 or 30 miles an hour, and that that car 'vould strike
some obstruction, or rather that the front axle of that car
were to strike an obstruction at a point on the axle ~bout 8
inches from the right front wheel, and that there was at that
point, as you have stated, a bank about 3 feet high, gradually
sloping· up from where the obstruction was encountered, in
which direction would that car swing when it struck that
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obstruction, that is, estinlating the car to be the usual width
of abou,t ·5. feet or probably a few mor:e inches, wide?
A. Being on a curye as indicated, I think the centrifug·al
force. of that car would swing it to the right, in the direction
of the curve, when it struck the obstruction.
page 80 ~ Q. You mean swing around towards the bank and
up the bank?
· A. Yes, sir, on account of the curve, the motion it was moving in..
'By Mr.. Frost:
Q. That is based on the fact that. the accident happened on
a curve, is it, or on a straight-a-way~
A. I think the curve motion would tend to sling the car to
the right after it struck the obstruction.
Q. But it is based on the fact that he accident happened
on a curve, and that is why it would throw the car around¥
A. That force would have that tendency, I believe.
By JYir. Martin:
Q. Along the same line as the matter of physics, the traveling' car has at its wheel a human being guiding and controlling it, hasn't it?
A. Yes, sir.
Q. And should. the car strike any kind of an obstruction,
can you apply the rules of physics that would be applicable
to two inanimate objects and does not the fact that a human
agen~y is involved in it, ~nd may twist his wheel and things
of that sort, enter into such a.calculationY
·
A. That would. have som·e effect if he twisted his steering
wheel at tha.t time.
Witness stands aside.
page 81

~

·

.

Thursday .Afternoo'ri, June 30, 1932.

MISS ROS'A CASEY,
Sworn for Plaintiff.
DIRECT E·XAMINATION.
By Mr. Martin:
Q.. You are Miss Rosa Casey?
A. Yes, sir.
Q. Miss ·Casey, were you the young· lady who was in the
car with Mr. Peyton Richardson and Robert Anderson at the
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time of the accident that is the basis of this suit, when it
happened! .
A. Yes, sir.
Q. Do you recall the night it happened'
A. Thursday night, . March 26th, 1931.
Q. About what time of night did the accident happen?
A. About 10 or a little after.
Q. Where had you been with the occupants of the car that
night?
A. I had been to my grandmother's in Appomattox.
Q. What is the name of the people you visited in Appomattox?
A. ~Irs . .Abbot.
Q. About what time did you all leave Mrs. Abbot's house
in Appomattox to go back to your home?
A. We left around nine or a few minutes after.
Q. And where do you live 1
A. I live down near the Virginia Carolina Chemical Company.
Q. That is in Amherst. County, near Madison Heights,
isn't it?
A. Yes, sir.
Q. When you left Mrs. Abbot's home where did
page 82 ~ you go'
A. We rode down the road about half a mile,
turned around and started straight for home.
Q. Straight for your homeY
A. Yes, sir.
Q. I believe all three of you were sitting on the front seat!
A. Yes, sir.
Q. Did Mr. Richardson have any trouble or difficulty in controlling and ·operating the car¥
A. No, sir, he did not.
Q. Were you knocked unconscious at the time of the accident!
A. Yes, sir.
Q. Was it just momentarily or did it last some time Y
A. It lasted all of that night and until next morning.
Q. Tell the jury please 'vhat happened at the time of the
accident, as far as you can tell them 7
A. We were coming around this curve and the car struck
this pole and it jerked around to the right, up the bank.
Q. You say you. were knocked unconscious'
A. Yes, sir.
.
Q. Do you remember anything further about the accident 1
A. No, sir, I do not.
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Q.. Do you kno'v whether or not you were thrown out of the
car?
A. No, sir.
Q. Do you know anything about Mr. Richardson, or ho'v
he was hurt or thrown out?
page 83 ~ A. No, sir.
·
Q. How fast was the car going at the time of the
accident?
A. I will say about 25 or 30 miles an hour; I don't like to
drive fast myself.
Q. Do you know whether or not ~ir. Richardson was aware
of the fact that you did not like to drive fast Y
A. ·Yes, sir, he was.
Q. He was aware of that fact?
A. Yes, sir.
Q. ·Just before the accident happened were you conscious
of 'vhether or not l\:Ir. Richardson had his right wheel running along on the shoulder of the road Y
A. If we were off the road, I didn't know it.
Q. When did you first know that Peyton Richardson had
been killed in the accident!
A. The next morning.
Q. You don't know who got you out of the accident, do you f
A. No, sir.
CROSS EXAl\:IINATION.
By Mr. Coleman:
Q. As you have testified, you were in company 'vith these
two gentlemen comi.ng back from Appomattox on the night of
this unfortunate accident~
A. Yes, sir.
Q. ~1:r. Richardson's lights on his car, they were burning,
were they not 7
page 84 ~ A. Yes, sir.
Q. They thre·w a good beam on the road Y
A. Yes, sir.
Q. You could see well ahead of you, all right Y
A. Yes, sir.
Q. There was no trouble abont that at all f
A. No, sir.
Q. The brakes were in perfect working order, I am sureY
A. Yes, sir.
_
Q. Now you say you came around the curve in this road,
thnt is, the left hand curve, isn't it, that is to say, you turned
to your left \Vhen you came around the curve Y

Richardson, Adm'x v. Appalachian Electric Power Co.

-99

A. Yes, sir.
Q. As you came around the curve in your opinion you were
making about 25 or 30 miles an hour f
A. Yes, sir.
Q. That is the speed you were making as you· came around

the curve?
A. Yes, sir.
Q. When did you first see this pole'
.A. I did not see it that night.
Q. How do you know ypu struck it then that night f
A. I know we struck something, and we were in the road
and the pole 'vas the only thing there that we could strike.
Q. Did you see the highway marker;. o.f cqurse you didn't
see anything that night, because yoll. were unconpage 85 } scious, but have you been back to the scene of the
accident since 1
A. Yes, sir, I- have been by there several times.
Q. Did you ever get out of the car and look aroundf
A. Yes, sir.
Q. -Did you see the highway marker or monument on top
of that bank there?
A. I never noticed it.
Q. You say you struck something, and you think it was
the pole because you say the pole was in the road?
A. Yes, sir, and we were in the road.
Q. You don't know where the pole was prior to the time
of the accident, do you t
A. No, sir.
Q. Now you say you struck something.
A. Yes, sir.
Q. And of course, if you did not see the pole before you hit
it, you could not say definitely you struck it, I don't suppose.
Is that right Y
A. Yes, sir.
Q. What time 'vas it that you all went down the road on
your trip to Appomattox?
·
A. About seven o'clock or a little after.
Q. Do you recall seeing any poles along the road going
dowu?
A. No, sir, I do not.
Q. Do you kno'v how many times J\tir. Richardson had been
up and do'vn that road there?
·
A. I had been. with him one time before this
page 86 r night.
.
Q. Only one time Y
A. Yes, sir.
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Q. And you were coming back on the second trip¥
· · A. .Ye§J, sir.

By Mr. Martin:
Q. I will ask you th~ direct question, whether or not you
all ran up that bank and hit that concrete marker before
yon struck anything else t
A .. No, sir.
_
Q. You did strike some kind of obstruction on· the road
before your car went up the bank Y
.-.A. Yes, sir.
Q. You did not run up the bank and hit the concrete marker
firstf
A. No, sir.
By Mr. Coleman:
Q. You do recall very distinctly running· up the bank, don't
you! ..
A. After we hit something, and the car 'vas jerked around.
Q. Now let me get this straight, did I understand you to say
that the car struck something and it _jerked it around to its
right¥
A. Yes, sir.
Q. Do you know how many times it turned over or anything
of that kind f
A. No, sir.
Q. You are certain it was jerked around to its
page 87 r right and you went up the bank y
.
A. Yes, sir.
Q. Do you know whether the front wheels went up the
hank, or not f
A. No, sir.
Q. Did you ever notice any tracks out there at all?
A. No, sir, I· did not.
By Mr. Martin:
Q. You say that Mr. Richardson had once before driven
you down to the Abbot's in Appomattox?
A. Yes, sir.
Q. Could you giv(l us some idea what time that previous
trip was made to Appomattox?
·
A. It was just before Ch!'istmas.
Q. And this accident, I believe, happened on March 26th f
A. Yes, sir.
Q. And the preceding Christmas, some time near Christmas, he had been on that road once with you Y

- - - - - - - -

------
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A. Yes, sir.
Witness stands aside.
page 88

~

MRS. F'RANCE.S. M. RICHARDSON,
Plaintiff. Sworn.

DIRECT EXAMINATION.
By Mr. Meeks:
Q. You are the Mother I believe of Peyton Richardson!
.A. Yes, sir.
Q. Where do you live?
.A. .At ~Ionroe.
Q. How many children have you 1
A. Three.
Q. Will you give us their names 7
A. William Huntley, Bruin Scott, Peyton Henry.
Q. Was Peyton I-Ienry the young-est child Y
.A. Yes, sir.
Q. What was his age exactly¥
A. He \vas 21 years and 19 days old when he was killed.
Q. Do you· remember what time he left home that day f
A. Between five and six o'clock, about 5 :30. (Witness
weeps.)
Q. Now just caln1 yourself as much as you can and answer
these questions, I will not ask you any more than I have to.
Now William Huntley and Bruin Scott, your two ~hildren;
please tell us whether or not they ar-e married and where
they make their homes 7
A. Yes, they a1·e married, and both live in Madison Heights.
Q. Ho'v far do you live from them f
A. Fiv-e miles.
·Q. Where did Peyton live 7
A. He lived with me.
Q. Is your husband living?
.l\.. No, sir.
Q. When did your husband diet
page 89' } A. He did the 26th of March, 1928.
Q. I wish you 'vould please state just who was
your main dependence in life at the time of this accident f
A. Peyton Henry, the-one that was killed.
Q. What did he doY
A. He worked for the Southern Railway Company.
Q. Do you know how much he made a month?
A. Yes, sir, he made between $75 and $80 a month as a
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regular salary or $2.35 a day, I don't remember the odd cents,
but it was about $2.35 a day. I-Ie 'vas what you call a slide
man and when he worked outside he made $5.07 a day, but the
day he was killed, he was wl1at they called a slide man.
Q. What was his average n1onthly earnings Y
A. About $7!5, I g·uess, per month.
Q. What did he do 'vith that money f
A. They have two pay days on the Southern Railway, the
15th and the 30th, and the 15th pay day he gave me his check
and the 30th he kept himself, but if I needed anything out of
his check he always gave me part of it.
Q. He gave you the whole of one check Y
A. Of the 15th check.
. Q. And he gave you a portion of the second check if you
needed itY
A. If it was necessary.
Q. Was it ever necessary for him to give you a portion of
it?
A. Quite often it 'vas necessary.
Q. Please state to the Court and jury in your
page 90 ~ o"rn way to what extent Peyton supported you,
and whether or not you were dependent upon him 1
A. I was ·entirely dependent upon him, my home was dependent upon him, my living, my protection and my companionship, everything I had was g·onc 'vhen he was gone. He
'vas the only one I had at home, and he was all the income
I had, he was all the company I had, and he was just everything I had, he kept up the home, kept up the place and l1e
·made a garden and he raised chickens, he done everything that
was done at honw, I had no body else to do it and he did all
those thing·s, and he was just as kind to me as he knew ho'v
to he and just as thoughtful of me as he could be.
Q. Mrs. Richardson did you go to the scene of this accident after it happened?
.
A. Yes, sir.
Q. When did you go there Y
A. I went there J\1:onday morning.
Q. What day of the week did it happen?
A. On Thursday the 26th.
Q. Then Monday will be the 30th of J.\IIarch; did you go
the!e the fol1owing J.\IIonda.y?
A. Yes, the following Monday morning after the accident.
Q. Did you make any investigation as to 'vhat you could
see out there?
A. Yes. When they came in that night and told me be
was dead, I asked them ho'v did it happen, that was the first
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thing I said, and they said he struck ~n electric light pole, and
· naturally I thought that he had gotten off the road
page 91 ~ somewhere, I just couldn't fix it in my mind that
he could get off that far. I thought the pole, of
course, was on its own right of way, and he in some way had
gotten off -the road·and come in contact with the pole of his
own accord, I couldn't just fix it in my mind how it happened, and I asked n1y son to take me over there, that I wanted
to see just how it happened, and when I got there I found the
pole was on the right of way of the hard surface road arl.d
lying down on the road, and until then I just couldn't fix
in my mind how he had been killed.
Q. When you went there on Monday following the accident, just explain to the Court and jury where this pole was
lying with respect to the hard surface of the road, and the
shoulder of the road, just locate it so that the jury will know
'vhat you are talking about?
A. It WB:S laying in kind of an angle and there was right
much space between the bank and the hard surface and this
1narker they S}Jeak of was on this bank and the pole was
lying this way (indicating .and the bank was about as far as,
I 'vould say, this table leg over to that platform there, and
the pole was lying, this end of the pole where the car struck
'vas about 10 or 12 or 18 inches from the surface here, the
hard sui·face, and the other end I would say was possibly 2
or 2lh feet from the hard surfaee, down that way, the fur~
thest end, and I would say it was 3 or 4 feet from there to
here (indicating) where this pole was lying.
Q. You say 3 or 4 feet from here to there'
.A. Here was the hard surface (indicating) and here is
the. end of the pole, from here to the end of the
page 92 } pole 'vas about 12 or 18 inches from the hard surface, from the macadam road and from here over
to the bank, "rhere the bank went up, I would say was 2 or 3
feet or 3;~ or son1ething like that, from there.
Q. Please explain to us what is the nature of that ground
'vhere the pole was lying from the edge of the hard surface
out to the toe of the slope'
A. It 'vas almost sand and clay and just a little bit of fine
rock and it would have been a good road.
Q. Did you notice at that time and have you noticed since
whether or not there is any travel over that so-called shoulder
of the road?
A. Yes, sir, there has been travel every time I have been
there.
Q. vVhat did you see there to indicate that
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A. I have seen horse tracks and automobile tracks and
the last time I was there I saw horse tracks out there, and
I hava seen automobile tracks there several times .
. Q~ Explain if you know whether or not there was anything
there on the ground to indicate how long that pole had been
there, whether or not there was any impression in the leaves
or weedst tell the jnry what you saw there Y
A. F·rom this side the leaves blew over this way (indicating) all along the end of that pole, it arrested the leaves and
t:f1ey were all along under there and bedded under that pole,
an.d. on this side the washed dirt had bedded on this side
and made a right deep place there that the pole was lying
in and if it had been moved before I got there it had been
put right back in the place that it was when the
page 93 ~ car struck it.
Q. You say if it had been moved it had been put
back in that place 7
A. ·Yes, sir, it was in the old .impression or rut.
Q. Did you notice whether or not the little end of that pole
was right down against the ground, or not Y
A. No, sir, it bent up a little bit.
Q. How far would you say T
A. I would say 6 or 8 inches.
Q. You mean that the pole jutted up or was cocked up
from the ground 6 or 8 inches Y
A. Yes, sir, it was very crooked.
Q. Did you notice whether or not there were any scars on
the ~nd of the polG Y
A. Yes, sir, there were scars on the end of the pole. Of
colirse I wouldn't say the car put it there, but they were there.
Q. You have told us that the pay check that he received
on the 15th of the month he gave all to you and some of the
pay check of the second pay day of each month if you needed
it!
A. Yes, sir.
Q. Was he paid in equal portions each pay day, that is,
half of his salary on the 15th and half on the first Y
A. Yes, sir.
Q. Half of $75 would be $37.50. IIow much would you
say on an average, taking it month in and month out, he contributed to you from his total pay!
.
A. I think I could safely say when it \Vas necespage 94 ~ sary it was $50 and I would get $50.
Q. He would contribute $50 to you on an average
each month?
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A. Of course, he had his obligations and I didn't· take any
more from him than was necessary.
Q. Yon have also stated he look-ed after the home and
looked after you. Just explain to the jury so they will understand what -efforts and what he did around the house,
what work he did there and when he did it?
A. He worked for the Railroad Company as I said, and
when he would come in from his work always the first thing
he did, he never sat down until all the coal scuttles were :filled
up and the wood box was filled up and all the bu~kets :fi)lect
up, and all th-e outside work was done, he always did all of
that. If he saw me take a bucket to go and get some water
he would always take it from me and went and got the water.
He cut the lawn and the hedg·e and mad-e the garden, he gath-:
-ered all the snaps I canned, he got in all the fruit, he helped
me around my house, and when I was sick he was all I had,
he prepared the meals and cleaned the P.ouse and ·when I was
sick he had a cot by my bed and nursed me. That is what
n1y son did, and that is what he meant to me.
Q. What have you been doing to take the place of that since
he was killed?
A. I haven't had· anybody, I have had to br-eak my home up
and rent my house.
Q. Where are you maldng· your home now?
A. With my brothers' widow in Charlottesville.
Q. Tell the jury whether or not Peyton was. of
page 95 } sound health, in body and mind, wh-ether or not he
'vas a healthy man or a delicate man·Y
A. He was healthy, he was the healthiest ~hild I had, and he
was certainly a specimen of manhood when he was able to do
anything h-e wanted to do at twenty y-ears old, and he was
more than six feet tall and weighed 170 pounds.
Q. How long had he been employed by the Southern Railway Company?
A. Since his father died. They gave him a job when his
father died, at 18 years old.
Q. Did you qualify as Administratrix of your sonY
A. Yes, sir.
Q. And still hold that position?
A. Yes, sir.
Q. That certificate we presented from Mr. Sandidg·e the
Clerk of the Court at Amherst is a true certificate of your
qualification 1
A. Yes, sir.
Q. Do you happen to know the ext-ent to which your boy
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travelled over this road between Lynchburg and Concord, and
particularly by this place 'vhere the accident happened Y
A. I never heard of him going over it until this night,
except the time that this young lady speaks of at Ohristmas.
I always knew where he w·ent, he always told me where he
went or where he was going and if I happened to go out to
any of the neighbors, he always 'vrote me a note and left it
on the table where he was going and when he would be back.
Q. Did you ever know of his going down there
page 96 ~· beforef
.
A. Except this time this young lady said, when
he went do,,rn at Christmas, that was the only time he had
ever been over that road that I know anything about, and I
don't think he had been over it very many time any way, because he always told me where he went.
Q. Are you in a position to say whether or not he was familiar with "tl1at road 7
A. He certainly was not familiar with the road.
CROSS

EXA~IINATION.

By 1\Ir. Coleman:
Q. ~Irs. Richardson, I understood you to say your son
was about six feet tall~
A. I think he was about that tall, yes, sir.
Q. I believe you testified that you went to the scene of this
accident on Monday follo,ving· the accident Y
A. Yes, sir.
Q. The accident occurred on Thursday night, I believe Y
A. Yes, sir.
Q. And you went down there on l\Ionday following?
A. Yes, sir.
Q. You don't know whether or not the pole had been moved
any time since the time of the accident until you got there!
A. I understood that the pole was turned over to Hunt for
the young· man's watch, but the pole was evidently in the
same position when I got there that it was 'vhen he struck it.
Q. That is your opinion?
page 97 } A. No, sir, that is not my opinion, I examined
it closely up there, and could see that it was in
the same place because the impression was so deep and made
so decidedly a depression that I could tell that it was in the
same place that it 'vas, and the 'vay the car was laying and
the marks on the log and everything, it was right \vhere it
was when my son struck it.
Q. I believe you further testified, did you not, that the front
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end of the pole was elevated to some extent from the groundl
A. Yes, sir.
Q. And that the rear end of the pole was considerably
closer t"o the bank?
A. No, sir, I didn't say considerably, I said somewhat
closer.
Q. I beg your pardon, then it 'vas somewhat closer than
the front?
A. Yes, sir.
Q. The rear end, I believe you said, was about 2% or 3
feet from the bank, is that correct?
A. Yes, from the bank that way, it was not as close to the
hard surface as this end up here.
Q. Do you recall what distance approximately it was between the front end of the pole and the end of the hankY
.A. Yes.
Q. About how far 7
page 98 } A. I said 2~ or 3 feet as well as I could carry
it in my mind, it could have been a little more
and it could have been a little less.
Q. Of course I understand that is purely an estimate. What
do you esti.rnat·e roug·hly to be the width of that shoulder from
the end of the hard surface to the bank at the upper end or
where the upper end of the pole was?
A. I would judge it was five or six feet, of .course, I did
not measure it, but I particularly noticed this up here, how
close it was to the hard surface and remarked to my son, I
said ''I don't see how a corporation could afford to leave
anything like that here".
By J\~Ir. Coleman: If Your Honor·please, I object to that
last statement as inadmissible and ask the Court to instruct
the jury to disregard it.
By the Court: Very well.
Bv Mr. Coleman:
·Q. 1\Irs. Richardson, did you make any statement about
this accident; did you notify anybody about the position of
this pole?
.
A. No, sir, I didn't think it was my business to notify them,
they kne'v the poles were there.
Q. Did you make any mention of it to any of the agents
or servants of the Po,ver Company'
A. No body ever came to me to ask me any questions about

a
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. Q. Did. you make any mention of it to the police or any-

thing of that kind 1
A. No, sir, I didn't think it was necessary.
Q. Does it come within your knowledge when the
Power Company first had any notice of the fact that anybody
had struck this pole?
A. No, sir, because the Power Company had never sent
anybody to me about it, or said anything to me about it.
Q. So far as you know, onne of your representatives went
to the Power Company?
A. I don't ~now anything about that. I did not, I don't
know about my representatives .
page 99

~

.Witness stands aside.

L. L.

STANJ.~EY,

Sworn for Plaintiff.

DIREOT EXAMINATION.
J3y Mr. Martin:
Q.. I believe you are a State Highway Traffic Officerf
A. Yes, sir.
Q. You have -nothing to do with the upkeep of the highways
though, you simply look after traffic on the highways T
A. Just violations of the Motor ;vehicle Laws.
Q. Do you remember getting a call to an accident that happened on March 26, 1931, on U. S. Route #601
A. Yes, sir.
.
Q. About what time did you get to the scene of the accident that nig·ht f
·
A. I imagine it was 11 :30.
pag·e 100 ~ Q. Tell the jury what yon found Y
A. I got a call to go over there to investigate
an accident about 11 :30, I guess, and I found where an automobile had gone up the bank to the concrete marker and
down the bank across a telephone pole and the car was sitting straddle of the pole, setting up on all four wheels and Mr.
RichardSOJ! ·was dead and lying in front of it.
By the Court :
Q. How soon did you get there f
A. I got there about 11 :30..
By Mr. 1\fartin:
Q. Could y~u tell 'vhether or not the car that was involved
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iu the accident had gotten off the· hard surface before reach.
•
ing the pole Y
A. You could see where the right wheels 'ver-e on the dirt.
Q. Did that track that you 'attribute to this car continue on
up to the point of accident~
A. It continued up but I couldn't say whether it hit the end
of the pol-e, or not, it went up the bank close to the end of
the pole, but whether it struck the pole, or not, you could see
tracks where it came to this little ditch and where it hit the
bank and it wenf right up, it appeared to me.
Q. Could you see that track anywhere near the end of the
pole?
A. You couldn't say much about it, but right in the ditch
it looked like it went right across to the bank.
page 101 ~ ~ Q. And you couldn't tell wh-ether it hit the
pole, or not f
A. No, sir, you couldn't tell.
Q. Did you examine the end of the pole to see 7
A. No, sir, I did not.
Q. Within your own knowledge, how long had that pole been
lying on the shoulder of that road, prior the accident Y
A. About 90 days or probably more.
Q. You kno'v of its lying there that length of time?
A. Yes, sir.
Q. As it lay on the road during that 90 days prior to the
accident, how close was it to the northern edge of the macadam?
A. I d.idn 't measure it, but I would say around 3 feet,· probably a little closer or a littl-e further, I couldn't say exactly
how far it was, it was lying right on the shoulder of the road,
but to say exactly how close it was to the hard surface, I
couldn't say.
Q. Your estimate is that for 90 days previous to the accident, it lay on the shoulders and your estin1ate· is it was
approximately within 3 feet of the macadam, without meas- ·
uring itY
A. Yes, sir.
Q. Is that shoulder along where the accident happened a
travelable and useable portion of the highway?
.A. It is travelable.
Q. Is it, in fact, actually travelled and used as a part of
the highway?
·
page 102 }- . A. Lots of them run off or run over that
shoulder there.
Q. They dot
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A. Yes, sir, and he ran oYer on it that night coming over
there.
.
Q. Have vou ever observed t6 see that?
A. ·Of cottrse, more travel the hard surface of the road,
but occasionally they do run over on the shoulder.
Q. What evidence have you of that?
A. You can g·o along anywhere mostly and see where people run along on them.
Q. Have you seen tracks of vehicles right at this particular
place on the shoulder?
A. ·Yes, sir, right along on the shoulder.
Q. During the 90 days preceding this accident, or approximately 90 days when you observed the pole along there, did
it stay in about the same position T
A. I never noticed it being moved.
Q. You never noticed any change in its position T
A. No, sir.
Q. Do you know anything about the dimensions of that
pole, or how big the big end of the pole wasT
A. I would say around 12 or 14 inches, but I didn't measure that.
Q·. How large 'vas the small end of the pole?
A. Probably 7 or 8 inches.
Q. Which way was the small end, towards Lynchburg or
Concord?
A. Concord.
page 103 ~ Q. About what 'vas the length of that pole?
A. I would say 30 feet.
Q. Was the whole width of that shoulder from the edge of
the concrete clean to the little bank travelable and smooth
-enough to drive with safety on Y
A. -It was smooth and It 'vas travelable, there wasn't a
ditch or gully or anything there except just a very small one,
it was travelable all right, if you wanted to drive over there.
CROSS EXAMINATION.
By Mr. C'oleman:
Q. I understood you to testify that you could see, when
you got there, where this automobile had left the hard surface and gotten over on the shoulder of the road. Will you
please undertake to tell 'the jury how far that was back frorn
the scene of the accident f
A. Just as you hit the short bend right in the road, before
you hit the straight a way was where the wheels came off,
right in that crook.
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Q. Here is the map. Can you show me on there about where
that occurred 1
A. I don't know exactly how far it was.
Q. Just give it to me approximately?
A. Approximately back here (indicating on map).
Q. Will you please mark that with a pencil approximately
'vhere that car left the hard surface and got on the shoulder,
this is Concord and this is Lynchburg.
A. And this is the curve right here Y
page 104 ~ Q. Yes, and this i.s the intersection right here.
Here is the old Richmond-Concord Road and here
is towards Concord, and here is towards Lynchburg. Now
about where was itY

Bv 1\tir. Martin: The \Vitness 's attention should be called to
the scale of the map.
~ By Mr. Coleman:

Q. This map is drawn to a scale of qne inch to 20 feet, my
thumb is al)out 20 feet.
A. I should say probably 15 or 20 feet of the end of this
old road.
Q. When he got off the hard surface 7
A. You could see his right wheels were off the hard surface.
Q. As I understood you testified that from then on you
could see where the car ran up the bank. Is that true T
A. Yes, sir.
Q. Did ~t hit that highway marker up there on top of the
bank1
A. Yes, sir.
Q. Did it bend that overt
A. ·Yes, sir, it knocked it over.
Q. Did you straighten it up that night?
A. I just shoved a rock down by it, back of the concrete
mark-er, it looked to me like he went a few feet beyond the
marker and came right back down and turned over, after he
hit the marker he came back around.
Q. And came down and came over the pole?
A. Yes, sir.
page 105 \- Q. Did you s-ee any stump up there?
By J\IIr. 1\{artin: That is merely the opinion of the witness.
By the Court : Don't state any opinion of what took place.
You might state what you saw and let the jury form their
own conclusion.
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By Mr. Coleman:
Q. I understood yon to testify that you could plainly see.
see where the marks 'vent up the bank.
A. There wasn't any trouble to see the marks where it went
up· the .bank, and you could see where it hit the marker and
you could see where it came down on the pole, and the car
was headed towards Appomattox and Richardson was in front
of it.
Q. You say you could see where it came down the bank T
. A. Yes.
.
Q. And you are the person that shoved the marker back!
A. There was a watch lost and they were looking for it and
I just happened to see the pole and just kicked a rock down
there, and the marker was just bent over but it was not
knocked clean over.
Q. Have you any idea how far one of those markers is
placed in the ground~
A. I don't know how far they are in the ground, it is .just •
a .concrete post.
.
Q. Have yon any knowledge how deep they are planted in
the ground f
A. No, sir, I don't know that.
Q. Now as I understand two wheels were on one side of
the pole and two on the other and the car was
page 106 ~ facing towards \Ooncordt
A. Yes, sir.
·
Q.. The direction from whence it had come Y
A. Yes, sir.
Q. I understood yon further to testify that in your judgment, while you haven't measured it, that the near end of the
pole was about 3 feet from the edge of the hard surface T
A. I should say somewhere around that.
· Q. You further testified that people at this point got over
on the shoulder of the road. That is true?
A. Yes; sir, they run over on the shoulder.
Q~ Ordinarily isn't it a fact when anybody gets over on
:the shoulder of the road it is when they are passing an automobile or passing something. Isn't that true Y
By Nfr. 1\fartin: I object to that, it is purely an opinion.
By Mr. Coleman: That'is a matter of fact.
By the Court: He can state that as a fact if he is familiar
_with those things .
. ~· A man is mQre apt to get over on the shoulder when
·
he passing a car than when he isn't.
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Q. People do not travel along on an 18 foot road and get
over on the shoulder of the road, do they!
A. It is not customary to do so, but some of them do.
Q. Who was there when you got there.
·
A. I remember Lemm Smith, a boy from Appomattox and
Mr. Steel and there was several automobiles there. They
called just about 10 minutes after 11 and I was probably 20
minutes riding the moto!cycle over there.

page 107 } By t:P,e Court:
Q. Where were you, in Lynchburg t
A. Yes, sir, and the bodies had not been moved, or the car
had not been moved.
By Mr. Coleman:
Q. Yon say this boy's body was lying on the hard surface f
By Mr. Meeks: He didn't say that.

A. No, sir, I think his body was lying between the pole· and
the hard surface.
By Mr. Coleman:
Q. Headed in which direction 7
A. His head was facing Concord.
Q. The young lady and young man who were in the car had
left when you got there 7
A. The ambulance just dro·ve up, I heard the siren from
across O'Possum Creek going to it, and the wrecker was
there, and I helped to pick them up and put them in the ambulance and stayd around there about 20 minutes, made an
investigation, looked around and then left.
Q. You have stated that you had. seen the pole there for
some 90 days Y
•
A. I should thing 90 days, probably more. I just happened to drive by and seen the pole, I came out of that by-road
and I remember once noticing the pole up there. We got a
report that a fellow was switching licenses and ~drove over
one night and was sitting in the neck of that road waiting
for him and I happened to notice the pole sitting
page 108 } there, and I seen it there several times.
Q. Did you notice any other poles along the
road¥
.
A. I did not until recently. I understood there was one
on the bank on the other side but I never noticed 1t.
Q. And you never reported the pole as being in any way

,----
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dangerous or in a dangerous position or anything of that
kind, did you Y
A. No, sir, I never did.
Bv Mr. ~£artin:
·
•Q. You say 1\tir. Steel was there before you were f
A. Yes, sir.
Q. What Steel was that
.
A. Hampton Steel.
Q. I understood you to say that the tracks which you attribute to this car, even if you 'vere correct, that they were
made by this car, you could not tell from that whether or not
he hit the end of the pole before he went up the bank!
A. No, sir, I could not tell.
Witness stands aside.
page 109

~

W. H. STEELE,
Sworn for Plaintiff.
DIRECT EXAMINATION.

By Mr. J\£eeks:
Q. Please tell us 'vhere you live, whether or not you hold
any official position in this State and County!
A. I live at Concord, Campbell County, Virginia, and I
am a State Prohibition Inspector.
Q. Did you have occasion to go to a point on U. S. Route
#60 the night of the 26th of last March where there was an
accident, near what we call the Old Richmond Road, that
leads off to go to the J\1ines?
A. Yes, sir.
Q. What time did you g·et there f
A. Somewhere after 10 o'clock, between 10 and 11'. I am
not sure about the time.
Q. What was the occasion of your going there, why did you

goY
A. I was in Lynchburg at the Police Station and someone
called there for a traffic officer and said somebody was hurt
or killed on the Concord Hill. There was nobody there and
I had my machine and I went out there as quickly as I could,
and I was there in 20 minutes after the call came to the Police
station.
· Q. Did you see lVIr. Stanley there that night!
A. He came afterwards.

----------------
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Q. Tell the Court and jury what you found when you got
there, in your own way 7
.A. vVhen I got there there was some several automobiles
there and the ambulance I think from Diguids was there, and
and several gentlemen were standing around and
page 110 }- and the wrecked automobile was sitting on top of
the telephone pole and the dead body of Mr. Richardson, the young man, was lying in front of the machine in
the road, covered up with a sheet. I looked at the ·boy after
I got there and we waited for Mr. Stanley to get information from the Coroner to move him, and he came and said
we could move him and we put him in the aublance and sent
him on in.
Q. Did you notice any pole there Y
A. Yes, sir.
Q. Where \vas that pole T
A. It was lying on the north side of Route 60 going towards Lynchburg, the pole was.
Q. What position did that pole occupy with respect to the
hard surface of the road~
A. It was something like, as well as I could judge it, I
didn't measure it, but two feet from the hard surface of the
road or base of the road.
·
Q. When you say about two feet from the hard surface of
the road, which part of the pole do you refer toY
A. I mean the pole was lying parallel with the road with
the small end to the east.
Q. And the small end was about two feet from the hard
surface
A. Something like that, yes, sir.
Q. Did you measure that or is that just an estimate!
A. That is just an estimate, I did not measure it.
Q. Do you live at Concord?
A. Yes, sir.
page 111 ~ Q. How frequently in the last two or three
years have you been travelling that road Y
A. Practicall:y every day.
Q. Were you familiar with that pole there 1
A. Yes, sir.
Q. How .many times had you seen it 1
A.. I couldn't say, but it had been there, I suppose, for a
year or n1ore.
Q. You mean prior to the accident t
A. Yes, sir.
Q. That is your judgment about it, you did not make any
note of it being there that 1ongY
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A. No, sir.
Q. Do you remember who put the pole there Y
A. I don't know who the parties were that put them there,
but they were put there I understand by the Appalachian
Electric Power. Company or distributed by that company.
Q..T.o what extent did they distribute poles along the roa4
at that timeT
A. 'They distributed them all the way fro1p. Lynchburg to
Concord but after the accident these poles were moved away
from there.
Q. Ho.w frequently did .you see that pole along in that po_
.sition on the highway~
A. As I say, practically every day I passed there.
Q. Was it in the position that y~u found it that night!
A. · Always, yes, sir.
page 112 } Q. Was it in that position before. this accidentf
A. Yes, sir.
Q. Was it in that position when you got there after the ac·
cident that night Y
A. Yes, sir, it was.
Q. How far would you say it was from the little end of that
pole over to the toe of the cut,. in other words, how much
space was t.here between the right of the pole out to the toe
of the cut on the road go4lg towards Lynchburgt
A. I suppose there is three or four feet in there.
. Q. Please state whether or not that shoulder or space in
there is travelable and whether or not people do as a matter of fact travel it Y
A. That base there is hard surface, made of gravel and
sand and soil of some kind and it is almost level with the
macadam road, practically level, and in making that little
curve there, quite a number of people go around there and
hit that part of the road, especially when meeting cars there,
th~y do that frequently.
Q. Is that a curve where the pole is located 1
A. No, sir, the pole is at the other end of the curve from
the east.
.
Q. In going around that curve at night, approachine: it
from th~ Appomattox side, what is the behavior or direction
of your lights from the aut01;nobile with respect to where that
pole 'vas on the highway Y
A. When you make that curve there your lig·hts are thrown
into the old river road, and when you straighten
page 113 ~ your machine out it would naturally throw the
1~ghts on the pole but you would be right on the
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pole wh.en you got there, by the time you made the turn you .
are right on the pole.
Q. By the time you make that curve your automobile is so
close to the pole it throws your light above it when you make
that curvet
A. Yes, sir.
_
Q. Did you see anything that night to indicate whether
Qr not this car struck .this pole f
A. I did not except the car-shall I tell where the car went 1
Q. Tell what you found out.
A. I saw the bank was badly torn up to the right, and there
was a marker of some kind there, I suppose it is the line of
the State Highway, and that was struck by some part of the
machine, I couldn't tell what part. Of course the bank was
torn up considerably, it seemed to me that the car turned and
started back to the highway and struck the pole and it turned
it back towards Concord, the direction in which it was going,
the car was reversed, and the young man went out of the
windshield, is the way I sa\v it.
Q. You say when you got there his body was in front of
the automobile 7
A. Yes, sir.
Q. How far in front of it 1 ·
A. Four or five feet.By the Court:
Q. Did you say the young man went out through the windshield f
page 114 } A. Yes, sir, I am sure he did, the windshield
was broken out and one of the doors was broken
off the car, I found it on the bank.
Q. That part of your statement that he went out through
the windshield, that is merely your opinion Y
A. Yes, sir, my opinion, I just judge he went out through
the windshield.
·
By the Court: The jury will disregard his opinion. Just
state what you saw there.
·
Bv Mr. }.{eeks :
-Q~ What was the location of his body with respect to the
road, was it lying at an angle to the road, or lying parallel
·with the road Y
A. His body was lying kind of across the road, as well as I
remember, and there was a sheet over him, and I raised the
sheet up and looked at him.
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Q. And he was then four or five feet in front of the radiator?
A. Yes, sir.
.
Q. And headed back towards Concord?
A. Yes, sir, and the whole top of his head was cut nearly
off, I put the scalp back there, it wasn't cut clean off and
ihrown back and I put it back.
Q. You say the whole front of the windshield was broken
out?
A. All of the windshield on his side was broken out in
front of him, or in front of the driver.
· Q. And the scalp on his head was cut off and
page 115 ~ thrown back T
A. ·Yes, sir.
Q. Did you notice whether or not the doors of the automobile 'vas broken off Y
A. One door was entirely off.
Q. Where was it?
A. Upon the bank.
Q. How far frqm that concrete marker?
A. It was in front of that concrete marker. There was a
sign there, and if you have a drawing I can show you, it was
just about, I reckon, four or :five feet from that marker.
Q. I believe you stated that there 'vere automobile tracks
on that shoulder there where the pole 'vas?
A. Tracks all along. The bank as I stated 'vas torn up
and something had struck that marker, I judge some part of.
machine.
Q. You say the bank was all torn up?
A. Yes, sir.
Q. I an1 speaking- about this shoulder, the smooth part, off
the hard surface, from there out to the toe of the cut, if you
noticed that part of it before and since this accident as to
whether or not it travelled by the pubic?
A. There is quite a few automobiles hit that shoulder.
Q. Is there any appreciable fill between the hard surface
and that shoulder?
A. None to amount to anything, it is practically level there.
Q. Is that true clear out to the toe of the bankf
pag·e 11'6 ~ A. Yes, sir.
Q. Can you run an automobile with safety out
to that toe?
A. Yes, sir.
Q. Is there any abrupt ditch there at all!
A. No, sir, none whatever..
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CROSS EXA~IINATION.

By Mr. Coleman:
Q. Mr. Steele, the 1·oad on which this accident occurred, is
Route 60, isn't it?
A. Yes, sir.
Q. I suppose· it is probably on€· of the most travelled road'vays leading out of Lynchburgt
A. It is travelled quite a lot.
Q. Literally thousands of cars go along there every day!
A. Quite a lot.
·
Q. You say you had known that the ·pole was there for
some considerable time at least before the accident. Is that
right?
A. Yes, sir.
Q. No'v 1\!Ir. Steele, could you s·ee from your investigation
that you made there at the time of accident, where this ·automobile in which young Mr. Richardson.was riding, left the
hard surface of the road?
A. It left it somewhere right at that intersection, I don't
know just where it left it," but the hank was badly torn up
and you couldn't tell positively where it left the road.
Q. Could you give the jury your best judgment
page 117 ~ as to where, from the marks on the road, it left the
.hard surface 1
A. I would say something like 12 or 15 feet this side of
the marker, back the way the car was coming, that is just
an estimate and I don't know that that is correct.
Q. I understood you to testify further that th-e pole was at
the west end of the curve 7
A. Yes, sir.
Q. It was not lying on the curve~
J.l. No, sir.
·
Q. It was not lying on the curvet
A. No, sir.
Q. There is no doubt about thatT
A. No, sir, it wasn't on the curve.
Q. .And that the man left the hard surface 12 or 15. feet be·
fore you get to the intersection in your judgment~
A. Yes, sir, in my judgment.
Q. And from that point on could you seeA.. (Interrupting) I said 12 or 15 feet east of that marker
up there.
Q. From there could you see where the tracks went on up
that bank on the side of the road f
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A. It just tore the bank up and went back down on the
pole, the bank just gave way there.
Q. There is no doubt about the fact that the car hit the
marker, is there Y
A. Some part of it evidently struck, it I think.
Q. How do you know that 1
A. It was bent some.
page 118 ~ Q. Bent in which direction t
A. West.
. .Q. ~owards Lynchburg Y
A. Yes, sir.
.
Q. Now could you see after that any marks which would
indicate in which direction the car went after striking the
marker?
A.. It kept on around to the left and right on the pole and
turned right back in the direction of Concord.
· Q. Could you see that from the marks on the bank 1
A. I could see the bank where it was torn down, and I suppose the car did it.
Q. Do you have any knowledge how deep those highway
1parkers are put in. the ground Y
A. They are right deep. I had an occasion to take one
out of the ground and it was right long.
Q. Tell us about how long they are.
A. I expect they are three feet.
.
Q. In other words, three feet of them are in the ground Y
A. I mean the whole length, but I. don't know the exact
length.
.
Q. About 18 inches sticks up out of the gTound y
A. Yes, sir.
.
Q. That is a concrete marker, isn't it?
A. ·Yes, sir, that on might not have been as long as the one
I took out, the one I took out' was somewhere about three feet
long.
By Mr. Meeks: ·
Q. Mr. Steele, is there anything by which you could tell
where he left the hard surface of the road!
page.lf9 } .A:.. No, sir, I couldn't tell exactly where he left
it, I said I would judge it was somewhere 12 or 15
feet, probably before he got to that marker.
Q. You mean the concrete marker Y
A. Yes, sir.
Q. 12 or 15 feet before he g·ot to the concrete markerf
A. Yes, sir, that is just my judgment, I don't know.
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Q. How far would you say the end of that pole was east of
that concrete marker?
A. I think the concrete marker was about the center of the
pole, and the pole was probably 30 or 35 feet long, I don't
know for sure.
Q. You think from the best of your judgment he left the
hard surface about 12 or 15 feet east of that concrete markerf
A. Yes, sir.
.
Q. You say the bank was torn up. Was there anything on
that bank to indicate anything about any particular automobile tracks Y
A. I didn't see it.
Q. Had you ev-er had occasion to examine that concrete
marker beforeT
·
A. You mean that marker there7
Q. Yes, sir.
A. No, sir, I did not examine it, but I have seen it there
all the time.
Q. Do you know wh-ether it was struck by anything before, that marker?
pag-e 120 ~ A. I couldn't tell you but something struck the
marker and knocked it a little westward, I judged
it was part of this machine but l couldn't say for sure.
Q. Do you know how long that marker has been thereT
A. For som-e time.
Q. Had it been there as long as the pole had f
A. Yes, sir.
Q. And you noticed that the pole had been there about 12
ntonths before the accident Y
A. Yes, sir.
·
Q. was there anything in the track of this car that you saw
to sho'v that it struck the end of that pole before it went up
the bank¥
A. I couldn't tell von about that.
Q. Did you notice· whether or not the track of. the automobile stopped at about the -end of the pole Y
A. I couldn't tell that. As I say, the bank was nothing but
dirt and it was torn up so you could not distinguish exactly
· "
here the track was.
Q. You couldn't see it?
. A. No, sir.
·By ~Ir. Coleman:
Q. You testified on your direct examination that after this

acqident th-e pole was moved. You didn't mean to say the
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pole was moved immediately after the accident, it stayed there
some six or seven months afterwards, did it not f·
A. I can explain how the pole was moved, I
page 121 ~ know why it moved.
Q. You testified this pole was moved after the
accident.
A. I have not testified to that; that question ha13 not been
asked me.
.
Q. What I am trying to get at is this, the pole stayed there
smne two or three or maybe more months after the accident
occurred, didn't it Y
.A.. Yes, sir, it stayed there that long·.
By Mr. Meeks: .
Q. Do you know who moved itY
A. Yes, sir.
Q. Who moved it Y
A. They told me that the lady or gentleman had lost a very
valuable watch that night, and the next morning I haQ. to go
to Nelson or Campbell and I drove by there and I found a
colored boy that I knew was reliable, and I told him to go
there and rake the leaves away from there, and find that
'vatch, and to keep it for me until I got back. vVhen I got back
heree he had raked the whole place off and he rolled the pole
over further from the road, but he did not find the watch,
someone else did find it.
By Mr. Coleman:
Q. What day ·was that?
. .A:.. The morning after the accident.
it.
By Mr. Martin:
Q. Who was that boyY
A. Paul Wade.
Witness stands aside.
p:-tge 122
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.

PAUUWADE (Colored),
'Sworn for Plaintiff.

DIRECT EXAMINATION.
By ]J!r. Martin :
Q. It is in evidence that 1\;Ir. Ramp Steele sent you out
where ~Ir. Richardson was killed at a telephone pole along

to

;
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the roadside to look for a watch the morning after the accident. Is that sot
A. Yes, sir.
Q. Did you go out there·?
A. Yes, sir.
Q. Did you look fc)l~ the watch t
A. Yes, sir.
Q. Did you find it.f
A. No, sir.
Q. Did you see the pole~
A. Yes, sir.
Q. Where was the pole with reference to the macadam road~
way, ho'v close was it to the macadam Y
A. It was just about two feet from the edge of the ma•
cadam.
Q. Did you move the pole any in looking for the watch 7
A. Yes, sir, I turned it over.
Q. Which way did you tu:rn it, towards the macadam or towards the bani{ f
A. I turned it towards the bank.
Q. What was undor the pole before you turned it overt
A. There wasn't anything but leaves.
Q. Was any print or bed made by the pole in the ground 7
A. Yes, sir, where it had been laying in the
page 123 ~ ground.
Q. Was that moderately deep or shallow or
what sort of a bed was it? Had the pole just been laid there,
or what?
A. It looked like it l1ad been laying there a pretty good
while.
Q. Do you la1o'v how long the pqle had been laying along
there~

A. No, sir, I don't.
Q. Had you seen it before?
A. No, sir, I didn't use that road.
Q. Is that all you know, you went up there and found the
pole about hvo feet of the edge of the macadam and rolled
it over, looking for the watch f
A. Yes, sir.
·CROSS EXAMINATlON.

By J\{r. Coleman:
. Q. You say you went up there and when you got there it
was about two feet from the hard surface and you rolled it
back towards the banlr. Is that right Y

,---
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_.A. Ye$, sir.
'
Q. Did you leave it there¥
A. Yes, sir.
Q. You left it there Y
A. Yes, sir.
Q. How much closer to _the bank did you roll it
A. I just rolled it over one time, enough to get the leaves
out from under it to look for the watch.
Q. That was the day after the (accident¥
ll. 1res, sir.
_
Q. You just rolled it one time!
page 124 ~ A. Yes, sir, I just turned it over.
Q. How far did you push it, about Y
_ A. Just about a foot.
Q. And that put it nearer the bank, or that left it about
thr~e feet from the edge of the hard surface. Is that right!
A. Yes, sir.
Q. And how close to the bank t
A. I don't know, I think it was around three feet of the
bank then.
·By Mr. Martin:
Q. You say about three feet from the bank when you left
itY

· .A. Yes, sir.
Witness stands aside..
BRUIN SCOTT RICHARDSON,
Sworn for Plaintiff.

DIRECT EXAMINATION.
·By Mr. Meeks:
Q. How old are you f
A. 26.,

Q. Are you a married man.f
A. Yes, sir.
Q. Where do you live 7
A. Madison Heights.
Q. How far do you live from your mother f
A. I live about six miles.
. page 125 } Q. "\Vhere does she live?
A. Monroe.
Q. Were you living in Madison Heights the 26th day of
:March, when your brother was killed Y
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A. Yes, sir.
Q. You are a brother of Peyton Itichardson 7

Yes, sir.
What was the salary of your brother 7
He was making or averaging about $75 a month.
Do you know what he did with that money?
Yes. sir.
Q. \Vhat did he do with it Y
A. He gave it to his mother.
Q. All of it?
A. He might not have given her every nickel of it but he
gave her the biggest majority of it, he kept enough to buy tobacco with.
Q. He had been looking after your mother and maintaining
her after your father's death 7
A. Yes, sir.
Q. Your father is dead Y
A. Yes, sir.
Q. How long· has he been ·dead 7
A. Three years and three days to the day my brother was
killed.
Q. Was your brother Peyton a healthy, strong man!
A. Yes, sir.
·
Q. Do you know whether there was anything the matter
with himY
page 126 ~ A. No, sir.
Q. Did you ever go to the scene of this accident
where he was killed 7
A. Yes, sir.
Q. When did you go there Y
A. A few days after he was buried, about 1\{onday I would
say it was.
Q. What did you find there Y
A. I found a pole.
Q. Where was it Y
A. The pole 'vas right almost at the intersection of the
1·oad, say about a foot or 18 inches from the hard surface.
A.
Q.
A.
Q.
A.

By 1vir. Coleman: If Your Honor please, in view of the
testimony developed here by their own witnesses, it appears
the pole had beei1 moved subsequent to the date of tl1e accident, and I do not think any testimony as to where the pole
was three or four days after the accident is pertinent here.
·By 1\{r.l\fartin: The evidence of one witness was that it had
been moved back to where it was.
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By Mr. Coleman: This colored man moved it and left it,
and there is no evidence that it was moved back.
Bv Mr. Martin: Mrs. Richardson said it had been moved
back.
By Mr. Coleman: That is mere conjecture on her part.
By the Court: I don't see how it can be relevant for this
gentleman to say how the pole was three or four days afterwards.
By Mr. Meeks:
Q. Did you notice the shoulder of the road
page· 127 ~ where this· pole was situated?
A. Yes,. sir.
. Q. Did you notice· whether it was a travelable road and
did you see any tracks on it?
· A. Right along the edge you could see tracks and it was
level from the road, or kind of level with the road.
Q. I-Iow far would. you say that level space or shoulder
extended out, how many feet? ·
A. It extended out I im~gine about four or five feet towards the bank.
Q. Did you measure that or are you just estimating itY
A. Just from looking at it.
Q. Was your brother P-eyton married f
A. No, sir.
Q. II ow many brotl1ers besides yourself are there?
A·. Peyton and one more older than I a.m.
Q. Your brother, W. Huntley Richardson, is living!
A. Yes, sir.
Q. Did you have any sisters¥
A. No, sir.
·
Q. Only you three children¥
A. Yes, sir.
No cross examination.
Witness stands aside.
page 128

~

C. T. MANTIPLY,
Sworn for Plaintiff.
DIRECT EXAMINATION.

By Mr. Meeks :
Q. I believe you are called "Buck",. that is your nick nameY
A. Yes, sir.
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Q. What is your business?
- A. I drive a truck for Mr. John Turner.
: Q. In driving a truck for ~~r. Turner did you have oooasion
to take up some power poles between Concord and Lynch-

bmg7

'

A. Yes, sir.
Q. When was that done?
A. I don't know exactly when it was, I forget.
·Q. How long ago, about.?
A.· If I am not mistaken I ·think it was in November of
last year, but I wouldn't be positive.
Q. Where were those poles located T .
A. Between Lynchburg and Concord, along side of the road.
Q. Do you recall taking up a pole on the top of. Concord
Ifill where' the old Richmond road goes down to the quarry Y
A. Yes, sir, there were several of them there on top of
the hill.
Q. Who were you working for in taking up those poles Y
A. Mr. John Turner.
Q. Who was he working for
·
A .. The Appalachian Electric Power .Company.
page 129} Q. What did you do with that pole?
A. I carried it back to the yards.
Q. Where is the yards T
A. In Westover Heights, Lynchburg.
No cross examination.
Witness stands aside.
:

I

I

I

'

Plaintiff rests.
By Mr. Coleman: If Your Honor please, I want to s~bmit a
motion in the absence of the jury.
(Jury retire.)
By ~fr. Coleman: Now, if Your Honor please, we would like
to move the Court to strike out the evidence of the plaintiff
on the following grounds:
1. That there is no negligence proven in the case.
2. That the physical facts show that the plaintiff could not
have struck the pole in question.
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3. That the proximate cause of the accident was the voluntary act of the plaintiff in lea:v.ing the main travelled portion of the road and coming over on the shoulder when there
was :QO necessity or occasion for so doing.

4. That the plaintiff was himself g11ilty of contributory

page 130

~

negligence as appears by his own evidence, which
would bar his recovery.

· 5. That there is no evidence here to charge the defendant
company with any notice of where the pole was prior to the
time of the accident.

By Mr. Martin: We object to the motion.
· . By the Court : Motion overruled.
. Defendant excepts.
page 131

~EVIDENCE

INTRODUCED ON BEHALF' OF

THE DEFENDANT.

S. R. NEIGHBORS',
Sworn for Defendant.

DIRECT EXAMINATION.
· By Mr. Coleman:
Q. Mr. Neighbors, where do you livef
A. Two miles west of Concord, on Route 10.
Q. Are you employed by the Virginia State Highway Departmentf
·
·
A. Yes, sir.
Q. What are your duties with them 1
A. To take c.are of the roads.
Q. I believe you are what is called a maintenance man 1
A. Maintainer.
Q..What is your territory?
A. It was from Lynchburg· to Appomattox, it is up from
the top of the hill at Falwell's Filling Station to where it intersects Route 18 and Route 60 to Appomattox.
Q. Do you recall the accident which occurred on Route 60
on top of the hill there just before you go down to Dead :h1:an 's
Curve7
A. y:es, sir.

-

-------

-------~
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_ Q. Prior to the time of the accident; I suppose it is your
duty to patrol the road there!
.A. Yes, sir.
Q. Did you go up and down the road-about how often¥
A. .Anywhere from one to half a dozen times or more a
week.
·
Q. Is it part of your duty to remove obstrucpage 132 ~ tions from the road 1
A. Every bit of it.
Q. That is your duty~
A. To move· it out of the way and to keep it from being dangerous.
· Q. Do y·ou recall the pole· whic.h it has developed '\vas the
property of the Appalachian Power .Company near the intersection of what is known as the old Concord Road and
Route 60Y
A. Yes.
Q. Had you seen that pole there from time to time in your·
inspections prior to this acc.ident 1
A. Every time I passed there.
Q. Please state to the Court and jury where that pole was
'vith reference to the ditch there or with reference to the
road~

A. That pole was down in the ditch, right back next to the
bank, not closer than four feet from the hard surface.
Q. How many times do you reckon you saw that pole prior
to the time of this accident when you patrolled the road Y
A. Probably hundreds of times.
Q. You stated it was your duty to remove any obstructions ,
from the road; did you. consider that any dangerBy Mr. ~1:artin: vVe object to that-that is calling for an
opinion.
By ~Ir. Coleman: I will withdraw it for the present.
page 133

~

Q. Have you any assistant 1
A. Yes, sir.
Q. What is his name¥
A. I have a helper, C. C. Tucker.
Q. fie is likewise engaged .in the same duties that you are Y
A. Yes, he g·oes with roe every day.
Q. Now 1\{r. Neighbors did you go to the scene of this
accident the day following:
A. The next n1orning at seven o'clock I was there.
Q. You got there the next morning at seven o'clock?
A. Yes, sir.

r
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Q. Will you please state to the jury what you saw when
you got there 1
A. I seen the pole right where it belonged and there had
been a wreck, and it was cleaned out, and 1 don't know anything about what position it was in, it was gone when I got
there. .
Q. You mean the wrecked car~
A. Yes, sir, the wrecked car was gone and everybody was
gone. The place where the wreck 'vas was right there plainly
to be seen, you could see where the wreck was, and the pole
,va;s· still in the ditch right where it w.as all along and where
it belonged.
.
Q. Did you see any tracks there when you got there at
seven o'clock the morning after the accident 1
A .. Yes, sir. ·
Q. ·Could you see any tracks leading up the
page 134 } bank there which is at the- scene .of the accident, if
so tell the jury what you saw¥
A. I seen those tracks, yes, sir.
Q. Where did they goY
A. They went up as far as the marker.
Q. You mean the cement marker 1
A. Yes, sir., the concrete marker.
Q. Had something apparently struck that markerT
A. Something had got it, but what, I don't know.
Q. Did the tracks lead up to itf
A. Yes, sir, they lead up to it.
Q. 1-Iad it bent any or could you see where it had been
-struck!
A. It was bent over.
Q. In which direction?
A. Bent forward· towards Lynchburg.
Q. Where did the tracks go after that?
A. I didn't see them any further, that is as far as I could
see them.
Q. How far are ·those highway cement markers in the
-ground!
A. As well as I remember the new posts are three feet, it
is not less than 18 inches in the ground, maybe two feet. They
are three feet long.
Q. And they are made of cement Y
A. Yes, sir, cement posts or land markers.
Q. I understood you to testify that prior to this accident,
you had seen the pole there a number of times,
page 135 ~ .and it was up against the bank then~
A. Yes, sir, if it hadn't been I would have put
it there. I would never leave it in danger.
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CROSS EXAMINATION.
By Mr. l\feeks:
Q. As I understand you, you tell us that th~ nearest end
of that pole was no.t over four feet from the edge. of the hard
surface¥
.. .
.
A. Yes, sir.
Q. And that in your judgment, being only four feet from
the .edge of the hard surface,, it was in what you call a diteh
up against the bank¥
·
A. Yes, what was supposed to be a ditch, where they used
i ) have ditches, but" it was just a water drain, that is all.
Q. Now as a matter of fact, there isn't any ditch there,
l.d there¥
A. I said just a water drain, people used to have them as·
ditches, but they cut them out.
Q. Isn't this place where this accident happened perfectly
smooth shoulder with fine rocks scattered over it fro·m the
edge of the hard surface out to the toe of that slope?
A. No, sir, I beg your pardon, it ain't in that shape out to
the toe of the bank.
.
Q. I don't want anything but facts, if that is not. correct
tell us what there is wrong about my question.
A. I told you what I knew about it, but it is not
page 136 ~ perfectly smooth back to the foot of the bank, that
is what you 1nean, wasn't it?
Q. Yes, sir, if it is not smooth hack to the bank, please explain to us what there is to prevent it from being smooth Y
A. There w~s a little 'vater drain to keep the water from
running to the hard surface, to hold it back to the bank, all
the way down, just a slight ditch to keep the water from the
hard surface.
Q. Do you remember when the Appalachian Electric ·Company placed that pole there 1
A. Not the date, no, sir. .
Q. About how long had it been there prior to this accident?
A. Probably 12 or 14 months, I don't know exactly, about
it, because I didn't make any note of the time.
Q. It had been placed there by the Appalachian Electric
Company and was lying on that shoulder of the road between
the edge of the hard surface and the toe of the eut, a dis- ·
tance of four feet from the hard surface?
A. Y·es, sir, but it was up against the bank.
Q. Up against the bank!
A.. Yes, sir.
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Q. Isn't it a fact hat if that pole had been up against .that
bank it would have been at least 7 feet from the hard surface!
A. Probably it might have been seven feet, if the bank
hadn't been trimmed back none.
page 137 } Q. It is your duty to keep the highway free of
obstructions, isn't it?
. A. Yes, sir.
Q. Iiow long have you held your position as patrol man
A. Yes, sir.
over that line of road?
A. 8 years, if I mistake not.
Q. You have undertaken to tell us that you on the next
morning saw certain tracks there that led up' to this marker~
Q. Did you go there the night before f
.A. I }Jassed along the highway at quitting time.
Q. I mean at the time or about the time of the accident.
A. No, sir, I was in bed I guess when the accident happened,
I wasn't there that night .
Q. When you reached there the car was gone 1
A. Certainly.
Q. .All matters and things connected with the accident had
been taken away?
A. Yes, sir.
Q. Do you knnw how many cars were there the night before?
A. No, sir, I don't know anything about it.
Q. Do you know as a matter of fact that there had been
a wrecking car there and taken that car away?.
A. I suppose there had been.
Q. Do you know what position the wrecking car occupied~
A. No, sir.
page 138 ~ Q. Do you know 'vhether it went on the bank. or
on the road or anywhere else to do its duty f
A. No, sir.
·· Q. Do you know where other people parked their cars that
night, before or imrnediately thereafter 7
A. No, sir, I don't know where they drove them.
Q. Do you know what cars made these tracks that you saw
the .next n1orning Y
A. No, sir, I don't, I just seen the tracks there.
Q. You just saw tracks?
A. Yes, sir.
Q. Did the Appalachian Electric Power Company distribute
these poles along the highway all the way from the Corporate
Limits of the City of Lynchburg clean down to.that point!
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A. I don't know that they distributed them from the corporate limits but they distributed them from Tyreanna Hill.
Q. Do you know how many poles they distributed along
there?
A. No, sir.
Q. Were not all the rest of the poles placed on top of the
bank along the highway?
1\.. No, sir, not all of them.
Q. Were there any that were along on the travelable part
of the highway?
A. Back just above where the old quarry was, where they
quarried out the rock for that road, part of them were lying.
in the ditch.
page 139 ~ Q. Do you recall just diagonally across the
highway from 'vhere this accident took place that
they did put a pole up on the right of way four or five feet
above the surface of the road?
.A.. I don't know anything about that.
Q. You do notf
A. I don't remember that at all.
Q. Did you ever see that pole theref
A. I don't remember. You mean right opposite the one
that was here 1
Q. No, sir. I said diagonally across, in the direction of
Lyncliburg, wasn't there one of these poles put up on top of
the bankf
A. It might have been, I wouldn't like to say.
Q. As a matter of fact, were, not most of those poles all
down that hill put up on the bank off the travelable part of
the highway f
A .. I cannot say that most of them was, there was a portion of them, I will admit, but I don't remember whether jt
was the greater portion, or not.
Q. You cannot tell us about that'
A. I don't remember about that.
Q. Do you mean to tell us that that was your section of
the road and you had it for over eight years and travelled it
from one to six times a week, you r~member particularly this
pole and cannot tell us that there were other poles strung
along that highway and most of them were on the bank four
or five feet above the surface.of the road 1
A. There weren't most of them on the bank,
page 140 ~ there 'vas a lot in the ditch, because I remember
them, because I had trouble getting· along there
with a. ma.chine.
Q. There was some of them put on the highway and you
had lots of trouble g·etting along with your machine Y
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A. Yes, sir, in the ditch, like this one was.
Q. You had trouble getting around this one Y
A. vVhenever I ran the ditcher I had to go around it.
Q. What kind of a machine did you run 7
A. A road ditcher.
Q. How fast did you travel?
A. Just any gait, or a slow gait.
Q. And with· that you had to turn around this pole?
A. Of course, if it was in the ditch you had to take the
rnachine out to get around it.
Q. Do you keep the shoulders of this road in a level travelable condition on your section 7
A. Yes, as near as I can possibly, from one end to the other.
Q. If these poles were laid on the level travelable portion of
the road, why didn't you have them moved off?
A. I moved it against the bank after the man unloaded it,
me and two men I had with me. did that.
Q. You mea11 they unloaded it and left it that distance from
the hard surface of the road¥
A. About that far, and we pushed it up against the bank,
just like it was laying when that wreck came off.
By

J\~Ir.

Coleman :

Q. You say that you use this ditching machine. Is tha.t a

machine that you use to clean out the ditches
page 141 ~ along the highway?
A. Yes, sir, in many places we use the machine.
Witness stands aside.
R. I. ARRINGTON,
Sworn for Defendant.
DIRECT EXAMINATION.

By Mr. Coleman:
Q. Your name is R. I. Arring-ton f
A. Yes, sir.
·
Q. vVhere do you live?
A. In Giles County.
Q. Near Pembroke, I belieye?
A. That is my postoffice.
Q. What business are you in 1
A. I cut chestnut telephone poles and electric light poles~
. Q. Did you sell the Appalachian Electric Power ·Company
some poles to be used in constructing a light line between
Lynchburg and Concord!
t
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Q. They bought them. from you,?

A. Yes, sir.
.
Q. Did you ship them to Concord Y
. A. Yes, I shipped them.to ConGord and then I hauled them
out on the road.
Q. Are you familiar with this .road along here where this
accident is alleged to have ooourred~ that is to say,
page 142} the road from Lynchburg to Concord?
A. Yes, sir.
.
Q. During the time after those poles had been placed along
the right of way did you have occasion t9 go up and down
that road?
A. I was down there when they .deliyered the poles, we
were there about two weeks delivering poles, and I was down
ther about three times during that time.
Q. What date ·was this 1 .
.A. I don't know just the exact date.
Q. About when was it?
.
A. We went down the first Monday in July following the
4th. The 4th was on Friday or. Saturday and we we~t down
on Monday and went' to deliv·ering poles on Tuesday morning.
.
Q. That was in the.. year 1931, I suppose, ·was it not?
.A. 1930, I think.
Q. And you say you passed up and down the road?
A. Yes, sir, I passed up and down there on an average of
twice a n1onth, but I was there when they deliveJ;ed the pol~s
three different times.
Q. You test~:fied that this was your business, putting the
poles there? ·
A. Yes, sir, I did not actually do the work, but I was down
there to check up on the man to see what they did.
Q. Please state to the jury where these poles were placed
on the right of "\\,.ay, that is, approximately where they were
placed, or where this pole was placed Y
·
.
A. We strung them all along the right of way
png·e !43 } from the edge of Lynchburg ov~r to Conco.rd. We
delivered them to the stake at d1fferent points, we
throwed them clear of the road.
Q. You are positive of that Y
A. Yes, sir, all of them.
Q. You stated that you are in the pole business. Now,
during your trips up and do,vn the road, if you had seen. one
out on the shoulder of the roa.d, would you have n.oticed it Y.
A. Sure I would.
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Q. What would you have done¥
. A. I would have sent a man back there to get it out if I
couldn't have gotten it out myself.
Q. And you are positive that they were placed clear of the
road, when they were placed there¥
A. Yes, sir.
·Q. What became of the man who actually unloaded the
poles, where is he t
A. He is dead.
Q. He was killed in an accident, .I believe f
A. Yes, sir, last Fall, last September, I think, about the
first of September.
CROSS EXAMINATION.·
~Ir. Meeks :
Q. He didn't run into one of these poles, did he!

By

ObjectioJ:!.. Sustained.

Q. You say you passed along this highway on an average
you think of a couple of times a month. What
page 144 ~ was the occasion of your being over there, I am
not inquiring into your business, but I want to find
out.
A. I didn't mean I was there twice ev:ery month, but on
the average during the year I passed there more than 24
times a year going to Richmond and other places.
Q. Always in the day time?
A. Most of the time, yes, sir.
Q.. None of those trips were made at night?
A. I don't recall any of them.
Q. I 1nean after dark, did you ever drive over that highway after darkY
A. Yes, sir, I have, but I don't recall any particular time.
Q. You don. 't mean to tell us you went over that highway
on an av-erage of twice a month inspecting the location of
these poles, do you?
A. No, sir.
Q. You were not here on an inspecting mission?
A. Yes, sir, I was when 've delivered the poles, I was.
Q. I am talking about this twice a month on an average,
you didn't inspect the poles then?
A. No, sir, not at that time, but if they had been out I would
have noticed them and I inspected the poles when we delivered
·
them over there.
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Q. You had not inspected them since, had you Y
A. Nothing more than noticed them as I would go along.
Q. Just as a passer-by 1
A. Yes, sir.
page 145
Q. How many poles did you distribute between
what is called Tyreanna Hill and Concord Y
A. I don't recall, but I can look my records up and tell
you.
.
Q. Didn't you distribute over 200 f
A. I reckon there was.
Q. Didn't you distribute 244 7
A. I don't know just the exact number.
Q. Were not most of these poles put up on the bank above
the surface of the highway¥
A. No, sir, they were not.
Q. Not most of them¥
A. I wouldn't say, I don't know what proportion would be
on the bank, but they were put on the bank or over the bank
and in the ditch.
Q. Do you recall a pole that was placed on the bank four or
five feet high, just diagonally across from where this accident happened?
A. No, sir, I do not recall that.
Q. You do not1
A. No, sir.
Q1•• Did you, as a matter of fact, undertake to tell us that
you recall and know this particular pole where the accident
ha.ppeend 1
A. No, sir, I do not recall that.
Q. You do not¥
A. No, sir.
Q. Did you, as a matter of fact, undertake to tell us that
you recall and know this particular pole where the accident
happened?
.l\.. No, sir, I haven't said that.
Q. You didn't mean to tell us that, that you recall that particular pole 'I
A. I don't recall that no more than I would any
page 146 ~ of the others.
Q. Of the more than 200 that you put along the
hlg-hwa.y1
A. If it had been out when I was checking it up, no doubt
I could not keep from seeing it.
Q. You said you did not put the poles on ~he road. Do
you mean to say you did not place this pole within a foot or
two feet of the hard surface of the road?

+
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A. Yes, sir, I do. I think that, because I don't recall that
the ditch line is that close to the hard surface.
Q. The reason you tell us you did not do that is because
you do not recall any place where the ditch line is that close
to the hard surface. Is that your answer Y
·
A. Yes, sir.
Q. You do not .recall any pole that was placed on the highway by your men or your trucks within as close proximity as
2 feet of the hard surface of the roadY
A. No, sir.
Q. You would not go off and leave a pole in that position Y
A. No, sir.
~. And you tell us that none of those poles were left in
that condition Y
A. Yes, sir. .
Witness stands aside.
Court adjourns until tomorrow morning, Friday, July 1,
1932, at 10 o'clock A. M.
page 147}

Friday, July 1, 1932.
MORNING SESSION.

CONTINUATION OF EVIDENCE ON BEHALF OF.DEFENDANT.
G. E. ·TANKERSLEY,
Sworn for Defendant.
DIRECT EXAl\1INATION .
.By 1\fr. Coleman:
Q. Your name is G. E. Tankersley Y
A. Yes, sir.
Q. By whom are you employed
A. By the Appalachian Electric Power Company through
Mr. Frost.
Q. But yon are. employed by the S. 0. Fisher Corporation'
A. Yes, sir.
Q. At the request of Mr. Frost and myself did you take
certain pictures of the roadway where yon were told an accident occurred 1
A. Yes, sir.
Q. Do you recall. the date when you took these pictures Y

r
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A. I do not, I take so _many.·
Q. Do you recall it was on J nne 16, 1932? You might look
at that memorandum on.there.
A. Yes, sir.
·
By 1\'Ir. ~Iartin: · If your Honor please, there are certain
of these photographs that they wish to introduce that we
'vould like to- discuss with you out of. the presence of the
jury.
(Jury retire from court room.)
By Mr. Martin: Never mind, we will let them go in.
By the Court: Then there is no objection?
By Mr. lVlartin : No, sir.
(Jury return into court room.)
page 148} By

~lr.

Coleman:

Q. ~{r. Tankersley, as you have just testified,

you did at the request of Mr. Frost and myself take certain
pictures of the road where you 'vere told an accident occurred!
A. Yes, sir.
Q. I hand you herewith a photograph which I will ask you
to mark "Tankersley A". Please state to the jury what
that picture shows and from where it was taken¥
...'l. This picture is taken facing towards Concord, standing
approximately 75 feet from the scene of the accident. This
shows· the road and the shoulder of the road. This was taken
from the lefthand side of the road facing towards Concord.
Q. Now I hand you picture marked Tankersley Exhibit B ''
and will ask you to do the same with regard to that picture T
A. This picture was taken from the lefthand side of the
road facing· Lynchburg, showing the scene of the WJ,"ook a.n.d
was taken approximately 75 feet from the scene, where the
telephone pole and the car was supposed to have been. I cannot say whether it was there, or not, because I didn't see it.
Q. I will ask you whether or not that also shows the mouth
of what has been called the Concord road'
A. Yes, sir, it does.
Q. I also hand you picture marked ''Tankersley Exhibit
C '' which I will ask you to please file and also state to the
jury what yon stated in regard to the others?
A. This picture was taken directly across the road from
the scene of the accident and taken on the line with the· S'tate
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Highway Marker-that you can see here in the picture, show. ing the scene of the wreck and also the opening
page 149 ~ of the: Concord turnpike.
.
Q. Do you recall whether or not there is a highway marker exactly opposite fro1n tl.lis on the other side of
the roadY
.A. There is a highway marker approx.imanely in line with
this highway marker.
Q. 'Vhere were you standing when you took that picture!
A. Directly opposite this highway marker, in line with the
two.
Q. Do you recall how far from the far edge of the road¥
A. No, I do not. I was on the lefthand side facing Lynchburg, I was right on the edge of the road, half 'vay on the
shoulder, my tripod was half way in the road and half way on
the shoulder.
Q. I haud you another. picture marked Exhibit ''Tankersley Exhibit D ". Please state to the jury ~here that picture
was taken from and what it shows f
.A.. This picture was taken facing towards Lynchburg, approximately 150 f.eet fr.om the scene of the accid.ent, right
with the opening of the Concord turnpike. This shows the
curve there, and also the opening as it is relative to the scene
of the wreck.
Q. Now I will ask you to file all four pictures, marked as
I have denominated.
A. I here file same mnrked Exhibits ''A. B. C. and D ''.
Q. I wish you would please state to the jury where· your
camera was when you took that picture!
A. My camera. was on the right hand side, this
page 150 ~ is facing towards Lynchburg on the right hand
side of the· center of the road, I wasn't right in
the center of the road on account of traffic, but was to the
right of the center of the road, 150 feet from the scene of the
accident.
No cross examination.
Witness stands aside.

C. L. DEMOTT,
Sworn for Defendant.
DIRECT EXAMINATION.
By Mr. Coleman:
Q. Your name is C. L. DeMott 1
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A. Yes, sir.
Q. You ·live in Lynchburg1
A. Yes, sir.
Q. What is your profession?
A. I am a Civil Engineer.
Q. Do you hold a degree as such?
A. Yes, sir, from the University of Virginia.
Q. How long have you been practicing your profession Y
A. ~Iy degTee is dated 1890, 42 years ago.
Q. Mr. De1fott, at the request of counsel for the defendant
in this case, have you been to the scene of the accident and
made a plat showing the relative situation there 1
A. Yes, sir.
Q.· I hand you herewith a plat dated June 19, 1932, and
upon which appears a map of a portion of U. S.
page 151 t Route #60, eight miles east of Campbell Avenue,
Campbell County, Virginia, 'vith the scale as indicated. I will ask you if you made that plat1
A. Yes, sir.
Q. Is that plat drawn to a scale?
A. Yes, sir.
Q. All of the measure.ments on there are accurate, a-ccording to the scale 1
A. Yes, sir.
Q. I wish you would please file it and mark it Exhibit ''A''
-DeMott''.
By ~fr. ~fartin: We object to the filing of the plat containing a vehicle unless we know something about what. the vehicle is supposed to represent.
By the Court : Let the jury retire a moment.
(Jury retire.)
By ~Ir. Coleman:
Q. 1\tir. Deniott, will you please state to the Court the purpose for which you drew that little sketch of a vehicle on the
road~

A. If Your Honor please, on this map I drew a vehicle, not
intended to represent any particular vehicle, but an automobile, I was not requested to do it but it simply shows a vehicle
there, of the ordinary height and ordinary width.
Q. And it is in its position travelling in the road t
A. Yes, there is a line indicating the center of the road as
it was in 1931, and this vehicle is on the right hand side of
the road, showing the relative width of the road
page 152 ~ and that is all it is put there for.
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By the Court :
Q. Is the vehicle supposed to be facing towards Lynchburg?
.
A. Yes, sir, we are looking at the rear end of the vehicle.
That is a little sketch, that is all it is.
·

By Mr. Martjn: We do not think that belongs on the map .
.A. I have seen numbers of vehicles on there like this.
By J\IIr. Martin: We object to it because we think it tends
to mislead the jury.
By

~Ir.

Coleman:

Q. Is that vehicle on there drawn in accordance with a
sketch of a 1929 Chevrolet Coach 1

A. That is the width of it and the clearance and so forth.
I was pointed out a 1929 Chevrolet car, and that car measured
5 feet 7 inches wide, over all, and was 13 feet long, a.nd the
front axle cleared nine inches.
By Mr. ::1\'Iartin: We have no objection to the map or the
things of the scene of the accident, but we object to this vehicle
being placed there at the engineer's discretion.
By the Court: I will let both in, Iv[r. Meeks' pictures and
your plat.
·
By ~1r. Coleman: At that time we will make objection to it.
By. the Court: As I understand, all this shows is the width
of the car as related to the road, and I will let you at this
point introduce your picture. Mr. Coleman, you will not object to that'
By ::1\'Ir. Coleman: No, sir, but of course we want to save
our exceptions heretofore made in regard to their
page 153 ~ photographs.
By J\lfr. Martin: vVhen we get through with Mr.
De~1ott we will put our witness on in regard to the photographs.
(Jury returns into Court room.)
By 1\fr. Coleman:
Q. Mr. DeMott, you said you did make this map and the
same is drawn to a scale 1
A. Yes, sir.
Q. First, I will ask you what is the width of the hard surface of the road here, along where this map is made Y

-~---~-

--~------------,
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A. 18 feet.
Q. Now will you please state to the jury what the width ,
of the shoulder is, that is to say, from a point where I
indicating here, east towards west, along up to the scene of
the accident~

am

By Mr. J\Ieeks: You said 18 feet, at what point.
By Mr. DeMott: It is more than that now, that road was
widened last winter and tliey took some of the inside ·of the
curve and that widened it from nothing up to a point about
100 feet from the Lynchburg side of the monument, it is 4
feet wider and opposite these monuments and the new portion is 6¥2 feet, I think about the middle of the curve, it is just
east of the curve, that was ·done last winter or this svring.
By 1\fr. Coleman:
Q. Please state what the width of the shoulder is there on
the right hand side as you face towards Lynchburgt
A. Six feet wide, that is, to the lowest place in the ditch.
Q. Please state. to the jury where, wh~t you have designated
on here as· the Concord Turnpike, what kind of an
page 154 ~ opening is that of this road, is it wider, or how
is it?
A. The Concord Turnpike was the old Concord Turnpike,
that went from Lynchburg by Six :Niile Bridge, across the
creek and up the hill to the negro schoolhouse, and just opposite J\1:r. Lerner's property, went around ~It. Olivet .Church,
to the new State Higlnvay, ran into the old one at the top of
· the hill and runs along it for about 200 feet and then turns
sharp to l\it. Olivet Church, and this point under discussion
is just where the Concord· Turnpike comes back towards
Lynchburg, coming towards Lynchburg that Concord road
turns sharply to the right, it is the regular Old Stage Road.
Q. Will you please state· the height of this bank on the
righthand side of the road as you came towards Lynchburg!
A. That bank is 31 inches higher than the edge of the pavelnent, and is 38 inches higher than the ditch.
Q. How far is it from the edge of the hard surface to the
foot or toe of the bank f
A. It is rather flat down in there, but that is 6 feet in there
where the g-round begins to rise up that bank.
Q. How far is it from this monument which you have designated there "monument'", which is on the righthand side of
the road, facing towards Lynchburg, to the edg·e of the bank 1
A. Three feet, that is the- top of the bank .
. Q. Please state to the jury how far it is from that monument to the edge of the hard surface road Y
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-A. 16 feet: That monument marks the beginning of the

curve.
· Q. Do you know from your experience as an enpage 155 ~ gineer in making roads, how deep these monuments are placed in the ground 1
A. About 3 feet long-and are placed in the ground about
a foot and a half or two feet.
Q. With reference to this monQ-ment which I have mentioned have you been to the scene of the accident¥
A. Yes, sir.
Q. Has this monument been struck, or not Y
A. The monument is cracked across the face of it on the
Appomattox side, just down at the edge of the ground, like
a crack behveen this linoleum on the floor, and is still discernable.
Q. Is th~t at the base of the n1onument ~
A. Right wher(l it goes into the ground.
Q. Please state to the jury which way it is leaning at the·
present time?
A.. That is the only -one I ever saw: leaning·, it is leaning.
towards Lynchburg at an angle about like that (indicating).
Q. :You have got on your map here what is designated as a
''rock" please state to the jury what that is?
A. That is in the bank about half way up the bank and six
feet towards Appomattox from the line of the monument.
There is a piece of rock projecting out of the bank for a. lit-·
tle distance. I should say not more than half a foot, but
quite a piece, like a man could not get out with a pick, and .
that is sticking out there now, and it shows up pretty well
in the picture, you can see it easily.

By Juror:
Q. Does this slope from the marker back to the
page 156 ~ old road 1
A. Yes, sir, it slopes both ways.

By Mr. Coleman:
Q. Referring to this section denominated on that n1ap ''section of road between monuments". Is that drawn to scalcf
A. Yes, sir.
Q. Will you please state to the jury wl1ether or not the
road slopes away from the edge of the hard surface?
A. You mean the shoulder?
Q. Yes, sir.
A. The shoulder is worn down there I should say 2 or 3
inches, it is a little bit below the hard surface at that point,

Uichardson, Adm'x v. Appalachian Electric Power Co.

145

well, I don't think down as far as the monument, there has
been some wheels that hav:e gone off there, in fact, we saw
the print where a truck got· all the way off the road when we
went out there looking over the situation, but it slopes down
and at the bottom of the ditch there, it is 7 inches below the
edge of the hard surface.
Q. You measured that 7
A. Yes, sir•..
By the Court:
Q. What is that distance from the hard surface 7
A. Six feet.
By Mr. Coleman:
Q. Please state whether you made· any m~asurements of a
Chevrolet 1929 Model automobile?
A. I had a Chevrolet man, but I don't think it was a '29
model.
Q. What was pointed out to. you as a '29 model Chevrolet Y
A .. Yes, sir, I measured it.
page 157 } By

~fr.

1ieeks:

Q. What kind of a Chevrolet car was that, a se-

dan, coach, coupe or what?
A. Really I don't believe I know the difference between a
sedan, coach or coupe, but I know the difference betwen a
one-seated and a two-seated car and I couldn't tell you which
that was.
By Mr. Coleman : The width is the same, is it not Y
A. I think the chassis is the same on all of them, I never
measured· any that was different.
.
Q. Please state what the width of a Chevrolet car such as
the one you measured was 7
A. 5 feet 7 inches wide, over all, and 13 feet long. ·
Q. What is the width of it from outside of the tires?
A. 64 inches, or 5 feet four inches.
Q. What is the width of it inside Y
A. About 55 inches.
Q. Please state to the jury what the axle clearance is, that
is, how far is it from the axle to the g-round?
A. That model that he called a '29 model and the newer one,
the front axle cleared the ground 9 inches, the older models
cleared the ground 10 inches.
Q. Have you ever had any experience with building roads
throughout the State of Virginia?
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A. Quite a number.
Q. Will you please state to the jury for what purpose the
shoulder of the road is placed there!
page 158 }

By Mr. Meeks: We object to that.
By the Court: He is a civil engineer and ought

to know.
By 1\'Ir. Coleman:
Q. Have you built roads in the State of Virginia!
A. Roads and streets.
By the Court : He can answer the

questio~.

By Mr. ·Coleman:
Q. Please answer the question I asked you, what the shoulder of the road is placed there for?
. A. To hold the hard surface in place, to keep it from wearing- off as the travel goes over it.
Q. Of course it is a known fact that people get on the shoulder of the road. For what purpose do they usually get on the
~boulder of the road?
Objection.

Sustained.

Q. I will put the question a little different. In your experience as an engineer, in building roads, and your knowledge
of roads, what portion of the road are travellers su·pposed
to use!

Objection.

Sustained.

By_Mr. Coleman: We desire to except and after we have
finished with him 've w9uld like to get his answers in the. record, but we will not stop to do that now.
By ~fr. Coleman:
Q. Mr. DeMott, in obtaining .your degree which you stated
you possessed from the University of Virginia, have you made
ai!Y study of physics!
A. Yes, sir.
Q. 1-Iave you done any particular work in physics?
A. I had a year postgraduate in physics after graduating
at the University of Virginia, and I use it every
page 159 } day in the practice of my profession, not every
day, but constantly.

;'
i/
I .

(
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Q. There is in evidence here, by the testimpny of one. of the_
witnesse, a state of facts as follows, on which I want to ask
you a hypothetical question: That a pol~ was lying not on a
curve, but at the end of the curve, such as the place which
you have described here, and with which you are familiar.
The evidence of one of the witnesses is to the effect that while
the individual with whom he was riding- was oper_ating a 1929
Chevrolet around this curve, at a speed of between. 25 and
30 miles an hour, that he struck a pole along, as he stated,
18 .inches or two feet from the edge of the hard surface, at a
point on the axle some 8 inches from the righthand edge of
the axle, that thereafter the car was thrown~

By the Court: The inside of the right front wheel at approximately 8 inches from the edge of the axle, no, not th~
edge of the axle, the edge of the wheel.
By Mr. Coleman: That thereafter the car was thrown ·around
to its right, the rear end striking this marker which you are
familiar with and about which you have testified, the oo.r turning completely over one whole time and righted itself back in
the direction from whence it was coming, straddling this pole
which I have mentioned. Now, I want to ask you if from
your experience and your knowledge of the law of physics
whether or not such a movement would be possible according
to the l~ws of physics and gravity:~
By Mr. 1\tlartin: We object to th~ qU:estion, because in this
case you have the human agency of a man at the wheel who
could have twisted the wheel in any way and we
• page 160 ~ object to the question.
By Mr. Coleman: I will ask Mr. De-Mott if
that would make any difference in the way the car would be
thrown traveling at the speed. I have mentioned.

(J

. A.• It might make some difference if the car got clear of
the obstruction, but if Your Honor please, when the fro:p.t
axle comes against an obstruction, no movement, the steering of the wheel or the direction of the front wheel is going to
affect the mon1entum of that car, that would tend to t~row
that car in a certain direction without any reference to the
8teering.

By the Court: You may answer the question.
By Mr. Martin: We except and save the point, on the
grounds heretofore stated.
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By Mr. Goleman:
Q. Answer the question. (Question read to witness.)
A. It couldn't do it. . ·
Q. Please state to the jury your reasons for the answer to
the question that you have answered.
A. In the first place if you run against an obstruction anywhere to the right of the center of the impact or we might
call it the center of gravity, unquestionably the rotation will
be around to. the left, that is one thing, at 25 or 30 miles an
hour an obstruction such as the pole placed in a position like
that would swing the car around to the left so that it would
either be stopped or it would be damaged to such an extent
that it could not. climb that bank and strike that monument.
Q. You have testified that there is a width of 6 feet from
.
this marker to the edge of the hard surface. Is
page 161 ~ that a sufficient distance to permit a car to turn
over one whole time, of the width you have testi.
fied this car was f
A. The girth of the car is more than 21 feet, the distance
around it, the distance across the wheel up over the fenders,
over the top, down across the fenders on the other side to the
fenders where you start from, the car is 5 feet 7 inches wide,
and is at least that high, and the distance would be 4 times 7
inches, which would be, 22 feet 4 inches.
Q. Then I understand from your testimony there is not
sufficient distance from the high,vay marker to the edge of
the hard surface to permit such an action.
A. Not to roll completely over, no, sir, and go down hill,
and it would be apt to slide some also.
Q. It is further in evidence here that the point of contact
which I have· mentioned, that is, a point 8 inches. from the
wheel, if such a lick would occur, would there be any difficulty,
or 'vould there be difficulty in the ·wheels getting over this
obstruction in this mann~r here that I am indicating, I mean,
~ssumiJ]g that it struck as has been testified it did strike here
on the axle, would, or not it he possible for the wheels to go
ove·r-itand go up the bank after thatf
· ·A. Of course, after it struck the axle it is assumed that the
pole was lying· high enough off the ground to hit that axle.
Q.. Yes, sir, that is bound to be true.
A. That WOJild also hit the wheel if it swung around this
way and that jury knows as much about that as we do.
..
By Mr. 1\feeks: Show me a car striking the bevpage 162 ~ elled edge of the ·pole, which is a fact in this case.
By Mr. Coleman: All right. (Counsel illustrates with model.)
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A. A telephone pole is bevelled bf,lck abqut six or eight
inches and if a car 'vould strike a pole eight inches from the
right inside wheel, as that car s'vung around the left whee}
'vould strike it back of the bevel, at the larger part of the pole
and there would be no beveHed part where the wheel would
strike it.

By Juror:
Q. There is one point that is not clear to my mind. Did
tl1at axle go under that pole or over the top of that poleY
A. I don't know.
Q. If it went over the top of the pole wouldn't it stop
t11ere or would it go on, or if it went under there could it get
out'
·
A. I assumed in 1ny answer, Gentlemen of the Jury, that it
struck squarely after it had gone under the pole and it would
impale the car and I do not think he ever could have gotten it
off the ax] e and went over the pole and hit the bevelled part
unq straddled it, if it did, it ·would have stayed straddle or
thrown it over one way or the other, and it ·would have thrown
it ordinarily to the left, except if the pole was lying off the
edge of the road and the bottom of the pole would be a little
bit lower than the road, it might have thrown it to the right,
but if the wheels ran astraddle of the pole and the
page 163 ~ axle was on the top of the pole, it is going to
stay there.
By

~Ir.

Coleman :
'¥hen you 'vent to the scene of this accident, did you
1nake any observation there 'vith reference to the way a light
on an automobile would shine along 'vhere this pole is supposed to have been f
A. Yes, sir.
Q. Please state to the jury the results of ·your observation?
A. A car coming towards the location of this n1onument
fron1 Appomattox, travelling· along that road, 'vould have its
lights to shine on it from a point at least 150 feet back.
Q. Shine on what f
A. On any object that you would see, any ohject would be
iEuminated after the car was 150 feet back of it, that is, front
any point on the road, or in the ditch or near the monun1ent,
when the car was 150 feet away it would be straightened out
so that the lights would .be pointing straight to where the object was¥
Q. I will ask you to introduce ths map in evidence, as De1\-fott Exhibit "A".
(~.

150

~upreme

Court of Appeals of tVirgiuiu.
-

(Said map is ·here introduced and is marked Exhibit DeMott "A".)
·CROSS EXAMINATION.
By Mr. Martin:
.
Q. I appreciate that the hypothetical question asked you
by Mr. Co~eman was both asked and answered, would a certain condition happen or could it happen, according to the
law of physics and gravity, and I don't know that
page 164 ~ I find any fault with your answer when it is restricted to the laws of physics and gravity, but 1
do want to ask you whether or not you mean to tell this jury
that it is impossible for a man driving a car along with his
lights off on the shoulder of that road, and with his right
wheels on the shoulder of that road and his left wheels on
the macadam, that if he were to run his car and would strike
the bevelled edg·e of a telephone pole, rising the car upA. (Interrupting) Take out the bevelled edge because that
was not a part of the hypothetical question.
Q. I want to state this, that he does strike the bevelled
edge of the po~e with the front axle near the inside of his
front wheels, six to eight inches, that is, he strikes that bevel
and feels the in1pact but sharply cuts his car to the right.
Does that mean that that car could not swing as it bumped
over that pole so that it would slide up that little bank and
twist around and hit on its side and then bounce on its feet
down to this point here (indicating).
A. The rear wheels got up there first Y
Q. I don't care whether first or last.
A. No, sir, it cou~d not make that motion.
Q. Then if I understand you, it would be impossible, not·
withstanding the human agency at the control of the wheel,
for a car to run up on the bevelled end of a pole located, or
as your hypothetical question showed this to be located, to
get up on that bank. Do you want to tell the jury that it
wou~d be impossible for the car to hit the end of that pole
and get up on that bankf
page 165 ~ A. If the car hit or struck the pole lying 18
inches from the edge of the road, whether the end
was bevelled, or not, and the pole struck that car within eight
inches of the inside of the right front wheel, it would invariably throw the car over on the paved highway and the human
agency could not get it across the pole and up that. bank.
There is no way you can turn the steering wheel to make It
go there, it would be thrown to the left on· to the paved highway.
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Q. By no human control or agency would it be possible for
a car to have struck end of such a pole and get on the bank;
you mean to tell the jury that Y
A. I mean· to say you cannot fix that steering wheel in such
a 'vay as to put it up there.
Q. ·I don't care about the steering wheel. I want to know
whether you want to tell the jury, under your oath, that nobody could have struck that pole with the front axle, say 8
inches inside the wheel, and after that car so struck that it
could have run up on that bank!
A. At 35 miles an hour
Q. Say 25 to 35?
A. It couldn't do it.
Q. You say that it could not possibly do it!
A. No, sir, it cannot be "did".
Q. Under no conceivable way?
A. Under the conditions you mentioned.
Q. Suppose a car was coming off at this angle (indicating)
and he saw the pole and was trying· to get back and struck it
from that angle, what would be the effect?
page 166 ~ A: It would be bound to throw him to the left .
. Q. Suppbse you struck it at somewhat this angle (indicating).
A. It would throw him still some to the left.
Q. That is the law of physics Y
A. Yes, sir.
Q. If you could turn the front wheels, don't it affect it 7
A. Provided it is on four wheels and no brakes on and you
did not hit the pole.
Q. If he turned that wheel just like this (indicating with
1node!), you say it does not affect the way the car will goY
A. I didn't say that, I said he could not put it across that
pole and up that bank.
Q. 'Vill the turning of the front wheels of an automobile
affect its line of travel Y
A. Of course, it always does, if it is travelling normally.
Q. .Suppose it is travelling· abnormally, and a man cuts
his front 'vheels, don't that affect the line of travel, whether
.he is travelling normally or abnormally?
By Mr. Coleman: We object to that because there is no evidence before the Court that any such thing occurred, and it is
~alculated to mislead the jury.
By lVIr. Martin: I will ask you this question.
(~.

1\IIr. DelVIott, if the wheels are turned sharply by the

•
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driver of a car, doesn't that affect the line of travel of that
cart
page 167 ~ lly ~{r. Coleman: There is no evidence of that,
and we object to it.
By the Court : l-Ie can answer that.

By Mr.

~{artin:

Q. Answer the question.
A. The momentum of the car itself, or anything else nioving, this moving body is moving in a certain direction and if
it strikes anything and has resistance right to the center of
that force, that force is going to twist it around to the left.
No\v then, there is certain momentum and certain force that
is in play regardless of the action of the steering wheel. If
the rear wheels were on the ground and the driving force is
being exerted there, this n1otion of the car will be a combination of its original motion or the motion given it by the impact and what is now put on by the power fro1n the rear
wheels.
Q. I will ask you this, or do you mean to say that the controlling of the front wheel dpes affect the line of travel of a
car. Am I right about that~
A . .Surely, it is bound to, if you turn wheel at different angles it is going to turn tha.t way, of course.
Q.. Would the swing that the car had affect also the direction it is likely to take when n1eeting an obstruction "l
A. No, sir.
Q. It 'vould not?
.A. I don't know what you mean by "s,ving".
Q. Suppose a car is swaying and leaning to its left, and
should hit an obstacle, 'vould that s'vay or s'\\ring that it had to
its left, in any way affect the \vay the car would go
page 168 ~ in striking an obstacle
A. It d-epends upon the direction that the car
l1ad at the moment of impact, at that very instant, and
if it is going that way (indicating) it will continue that way,
and when it meets an obstruction of course that is what we
call a JTIOnlent set up.
Q. "\Vhen you say it is bound to continue to go the way it
is going, you mean an inanimate object, don't you f
A. Y-es, anybody in motion.
Q. And if the 'vhcel is cut, and that controls it, 'von 't it go
·the way the wheel is cut, or won't it go this way (indicating·) t
A. Not alw9.ys.
Q. Does not the control and guidance of a moving object
have sotne bearing as to where it 'viii go f

•
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A. If you are applying a differ-ent force all the time and
different direction.
Q. And when you apply that controlling human force to automobiles, can you deduce a satisfactory result by simply applying the laws of physics 1
A. Yes, you can always do that, if you have got an obstruction in the way, that obstruction has got to be considered.
Q. I appreciate that is one of the.elements that might enter
into it, but I am trying to find out 'vhether or n~t in your
view a human agency and control and guidance is an element that you have got to reckon with in addition
page 169 ~ to your laws of physics l
A. If you have got something irratic in a car
and a person attempts to drive it this way or that way (indicating) it is like meeting a car in the road driven by a drunken
man, or something of that sort, you don't know which way he
is going to go, but if you have got a pole or a hank, or something of that sort, and the car strikes an obstruction then you
can figure lt pretty 'vell, as to where it is going to go, and
it is going the way I have stated· 99 tim-es out of 100, under
thos·e circumstances it would go across the road into the left
bank, unless it meets it so squarely that one or both has to
• stop.
Q. And notwithstanding that fact, the driver may cut it
to the right after the bump and he might turn over to the
right¥
·A. I have seen dozens of these cases, some in Campbell
County and they are bound to go around to the left. I saw
one on Sunday afternoon right in front of my hous-e on Rivermont Avenue.
Q. Do you mean to tell us that if the left fenders of two
cars scrape or bu1np that the tendency of the force from such
a bump would thro'v them to the l-eft and that a man who is
still at the wheel cannot turn his car back to the right?
.l\.. I don't mean to say that. If that wheel is not injured
at all and the car is cut, it is goh.lg the way the man drives
it. If he hits the pole, that pole is going to stop him or
thro·w him around to on-e side, there is no element that 'vill
. drive him over the top of that pole up tha.t bank
page 170 ~ and up to that marker, some distance away.
Q. Is the end of the bank as you go from the
monument towards the old Richmond or Concord Road~
A. Yes, the road g·ets closer and closer until it gets dowr1
on the same grade, where the Concord turnpike goes out.
Q. All along· from the Concord Road to the monument, the
bank is gradually rising from practically nothing to an ultimate height of 31 inch-es. Is that correct7
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A. I can give you the exact height on that.
Q. I just 'vant an idea as to how the bank runs.
A. Right opposite the monument is 33 inches high. I want
to amend my evidence on that and instead of it being 31 it is
33. Ten feet from the monument towards Appomattox going towards the Concord Road it is 16 inches higher. 15 feet
feet from the monument it is 13 inches higher.
Q. I think you misunderstood my question. My question
was, going from the monument to this old Concord road.
A. My answer is going the same way;
. Q. You are getting it higher and higher as you go to the
Concord road?
By the Court: No, he said the other way.

.A.. I mean higher than the pavement.
By Mr. l\1:artin :
·Q. It gets lower as you go towards that road Y·
A. Yes, the bank is higher at the monument than it is back
at the Concord road. 20 feet from the monument
page 1'71 ~ it is 11 inches high, and at 30 feet it is in the road
itself.
Q. You have testified that the northern shoulder of this
road is 6 feet wide. Is that correct?
A. I said the shoulder is 6 feet wide, the normal shoulder is
6 feet wide.
Q. The reason I am asking you that question is, we have
had it measured by a competent surveyor and according to
his testimony it is 7 feet wide right opposite the monument.
A. It don't scale that on the map or n1easure that on the
ground.
Q. Did you, yourself, measure from the edge of that macadam to the toe of the bank, or where the bank first begins
to rise from the shoulder?
.
A. There mig-ht be a piece in there, an inch or two, that the
place is very flat, but the' lowest point in that shoulder or
ditch to the edge of the macadam is 6 feet, and you can get a
point that is not an inch higher at 7 feet away.
By the Court:
Q. You mean at a point right opposite the monumentf
A. Yes, sir.
.
By Mr. Martin:
Q. ·You measured your distances from the lowest point of
the shoulder and it is six feet from thereY
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A. I laid a six foot rule right down in it.
Q. If you had gone to where the toe of the bank really begins wouldn't it have been 7 f~et!
A. \Ve assume that a road is just exactly as we
page 172 ~ left it, that there is no place wher-e it really beg·ins because it comes down and is levelled out
·very much like the blueprint shows it, just like that (ind~cat
ing on blueprint).
Q. Did I understand you correctly to say that if you measured to a point that was an inch higher than you took your
measuren1ents, it would have been 7 feet from the edge of the
macadam?
A. I think you could lay .a telephone pole down there 7 feet
away from the edge of the maGadam.
Q. That is not responsive to my question, Mr. DeMott. I
get yor idea, but my question was simply this, if you had
measured to a point that was one inch higher from where you
stopped measuring, would the width from that point have been
7 feet?
A. I 'vouldn 't like to say -exactly.
Q. Would you dispute the correctness of the surveyor wh9
did make that measurement Yand so testified Y
A. No, I would not, but I don't think there would be as much
as a foot's difference as to where the bottom of that ditch was,
but I wouldn't like to say that there wasn't 7 feet in there
somewhere.
·
.
Q. Does not the width of the shoulder widen in each direction as you leave a point right opposite the monument Y
A. I wouldn't say that it did.
Q. Would you say that it did notY
.4. Yes, I would say that it did not, it was about the same,
the other side of the Concord road.
page 17? ~ Q. I mean before you get there, doesn't the
·
shoulder widen?
A. I don't think it did, I didn't notice anything of that sort,
there is certainly no appreciable widening.
Q. You are not prepared to· say about that, one way or the
other.
A. Not enough to make any difference t
Q. Ifow much would it take to make a difference t
A. A difference for what purpose Y
Q. I don't know, you injected that, you said it would make
no difference.
A. I would measure one place and another, what is the
width of this place and what is the width of that, but as far
as being a ditch is concerned, or a place to drive· on is concerned, I wouldn't say there was any difference.

Supreme Court of Appeals of ;virginia.

156

Q. That shoulde~, 7 feet from the macadam is a travelable
part of the road 1
A. Not for 7 feet, no, sir, this pofut here (indicating) was
about 6 feet.
Q. About 6 feet f
A. Yes, sir.
Q. Did you observe this little concrete monument closelyY
A. Yes, sir.
Q. Was there anything broken about it except the crack you
mentioned f
A. Yes, sir.
Q. Whatf
page 174 ~ A. There is a chip knocked out of it near the
top.
.
Q. On which side, towards Concord or to,vards Lynchburgf
A. There is a corner knocked off it on the Lynchburg side,
near the top. That might have been knocked out by unloading
or something of that sort or as they thre"T them off the truck.
Q. I suppose it could have been chipped off by something
prior to this accident; could that have been possible Y
A. Yes, sir, a sharp blow of a hammer could have done it.
There is a place knocked out there as though it had a sharp
blow. I think the monument probably being thrown off the
truck stn1ck another one.
Q. How long will it take an automobile travelling at the rate
or 30 miles an hour to go 50 feet
· A. 44 feet per second, or practically one and seven.
Q. To go 50f
A. Yes, sir.

Witness stands aside.

By ~1:r. Martin: If Your Honor please, we want jo introduce the photographs but I suppose we had better let them
finish their evidence and then we can put them in.
By the ·court: Yon can do it at any time.
page 175

~

EAR.L DILLON,
Sworn for Defendant.
DIRECT

EXA~:IINATION.

By Mr. Coleman:
Q. 1\fr. Dillon, by whom are you employed?
A. The Lynchburg Garage.
Q. W11at is the nature of your employment theref
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A. I am Foreman of the .Shop.
Q. What kind of a shop is it 7
A. We run a general shop, a general.antomobile repairing
shop.
'
Q. How long have you been working on automobiles Y
A. About 25 years.
Q. You drive an automobile, of course?
A. Yes, sir.
Q. Do you happen to know the width of a 1929 Chevrolet
Coach!
A. You mean over all¥
Q. Take it over all.
A. About 6 feet.
Q. How wide is it from the inside of the tire on the right
to the inside of the tire on the left 7
A. You mean the tread of the carY
Q. Yes, sir.
A .. 56 inches.
Q. Do. you happen to lmo'v the length of a 1929 Chevrolet
coach f
A. Pretty close to 13 feet over all, or from bumper to
bumper.
Q. Do you happen to know the distanee from the front axle
of a 1929 Chevrolet coach to the level surface
page 176 ~ upon which the· coach is standingt
A. 9 inches.
· Q. In other words, that is the clearance.7
A. Yes, sir.
.
Q. There has been some testimony here, Mr. Dillon, abo11t
the radiator obscuring the driver's vision. I want to ask you
with a radiator of a 1929 Chevrolet coaeh, the driver sitting·
jn the driver's seat, ho'v far that radiator will obscure the
driver's vision Y
.
A. Yon mean directly in front of him~
Q. Yes, sir.
A. I would say bet,veen 5 and 10 feet, I don't know exactly, but it would be about 5 or !0 feet.
Q. From what distances do you arrive at 5 or 10 feet 7
A. I mean from the front of the radiator, up the road in
front of you.
Q. Th-ere would be 5 or 10 feet obscured to the driver?
A. Yes, sir.
Q. Of course if the drive1~ is a small man or a tall man, that
would have to be taken into consideration'
A. Yes, because a small man would be sitting lower and he
cou1dn 't see as far in front as a tall man.
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Q. In this particular instance, the deoodent, Mr. Richardson, is described as being 6 foot tall. He would have a better
opportunity to see than a smaller man, wouldn't heY
A. Yes, sir.
.
Q.. And you would estimate that a sbt foot man, sitting in
the driver's seat of a 1929 Chevrolet coach, that
pag-e 177 ~ the radiator 'vould only obscure from 5 to ro feet
of his view in front of the carY
A. I would say 10 feet at the outside.
Q. I want you to tell the. jury, although I think it is a matter of common knowledge, the construction of the, inside of·&.
1929 Chevrolet coach, having regard to the front and rear
seats, how they are arranged Y
A. The two front seats are separated, the seats don't go
all the way across the car, in other words, they are individual
seats, and they fall over towards the front to get in and out:
I do not know just how much space there is between the front
and rear, I imagine about two feet between the back of the
front seat and the front of the rear seat.
·
·
Q. Is the front seat designed to carry two or three people,
or howmanyY
A. They are individual seats, and are supposed to carry one
person each.
Q: In other words, the coach as I understand you to say, is
desig·ned to carry two people in front Y
A. Yes, sir.
Q. Do you happen to know what the clearance is between
the right seat and the left seat?
A. In the center you mean Y
Q. Yes, sir.
A. No, I don't know, but I imagine it is probably a couple
of inches.
Q. Did you go to the scene of this accident in which it is
.
alleged that Peyton Richardson was killed while
page 178 r driving a.n automobile alou'g the Lynchburg-Concord roadY
A. Yes, sir.
Q. I will ask you if while you were at the scene of the accident, you went to the Concord side of the scene of th:e accident and made observations as to how far the lights of an
automobile "\vould shine and giving the driver a complete.
view of the bank, the highway n1arker, the ditch, the shoulder
and the hard surface¥
A. I did, I went down the road about 150 feet and from
that point the way the road curved there, the lights shining
. straight ahead, would shine right up against that bank and
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the marker. Of course I don't know about the pole because
that wasn't there when I went down, but the lights would shine
in turning that curve, which is very gTadual, right on the bank
and the marker.
Q. vv ould the lights also shine on the shoulder of the road?
· A. Yes, I don't think you would have any trouble seeing
the shoulder either.
Q. When you made these observations you testified that
you were standing on the Concord side of the accident Y
A. Yes, sir.
Q. I want to ask you as you faced the accident in that position were you standing on your right side or left side of. the
road?
A. On the right side.
Q. How far from the shoulder were you on the right side t
A. I don't know exactly, but I was standing pretty close
to the shoulder, between the center of the road
.
page 179 r and the shoulder, on the right side.
CROSS EXAMINATION.
By ~~r. Martin:
_
Q. Mr. Dillon, the height of the man sitting in the car with
reference to ho'v much his view would be obstructed by the
radiator is right much contingent on where he was sitting
and whether he was sitting up straight or whether he was
sitting sorter hunched down 7
A. Yes, sir.
Q. A few inches difference in the elevation of his eyes would
make quite a number of feet difference in how much his radiator would obstruct his view out there, wouldn't itY
A. Yes, sir.
Q. So the position of the driver of the car, even the matter"
of a few inches here, whether he was sitting up straight or
laying down would make a tremendous difference in front of
his car, as to how much he would fail to seeY
A. It would make some difference, yes, sir.
_
Q. It is not an uncommon thing for three people of moderate size to ride on the two front seats of a Chevrolet ear,
is it?
A. No, sir.
Q. There is plenty of room for three to ride there, isn't
there?
A. Yes, sir.
Q. Without. disturbing the driver f
page 180 ~ A. 'By sitting over on the seat.
.
Q. There is a little gap between the two seats?
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A. It is right uncomfortable.
·'
.
Q. But there would be no interference With the driver of
the car, he would have plenty of room to drive the car!
A. I should think so.
Q. And that is done every day, isn't it
A. Y·es, sir, !.see it every day.
Q. Did I understand you to say that you went out there
and stood on the northern shoulder of this road and watched
a car ·coming towards Lynchburg·, and when that car was 150
feet away its lights shone against that bank t
A. No, sir, I didn't do that, I stood on the curve and looked
at this-marker n the bank.
Q. ~,rom your carY
A. No, 8ir, I was standing up.
Q. I am not trying to confuse you.
A. I understand that.
Q. I got it this 'vay, 150 feet away lights would shine
against the bank and monument. ·
A. I said I thought the lights would shine 150 feet away,
if they were properly adjusted, up against the bank and the
marker.
Q. That is, if the car was 1'50 feet away the lights of that
car would shine against the bank and the marker!
A. Yes, sir.
·
Q. Was your observation sufficiently clear to give us any
help on whether a driver coming around that curve say that
istance, "'ould see a pole that had been lying there
page 181 ~ say for nin~ months, down on that shoulder of the
road, 'vould those lights be likely to pick that up l
A. I don't know where the. pole was laying.
Q. Assuming that the pole was lying on the shoulder of the
road, say a couple of feet from the hard surface and had been
lying there for nine months Y
· A. I would think so, I would think you could see it all right.
Q. Suppose the driver of the car should happen to be casting his eyes up to see whether there 'vas anything coming
around that curve on him!
· A. I don't know that he would have to do that, because the
curve is so wide there, he wouldn't have to look up to see if
anything was coming.
·
Q. No, he wouldn't have.to, but suppose he was¥
,A.. It is possible for hin1 to miss it, of course.
Q. It is possible for him to miss seeing it.
A. It is possible.
Q. The shoulder of that road along opposite the marker,
say for 30 or 40 feet towards Concord, and the same way to-
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'vards Lynchburg,. is an unusually good smooth shoulder, isn't
it
A. I didn't pay particular attention to the smoothness
of the shoulder but it looked all right.
Q. Did you notice the little gravel on it all along there, and
that it was firm and hard?
A. It looked like an ordinary shoulder to me.
Q. But you did not examine it closely?
A. No, sir, I didn't pay any special attention to
page 182 ~ the shoulder.
Witness stand aside.

J. E. JACKSON,
Sworn ·for Defendant.
DIRECT EXAMINATION.
By ~Ir. Coleman:
Q. What position do you occupy with the Appalachian Elctric Power Company?
A. I am manager of the Lynchburg District.
Q. l\1:r. Jackson, some time in May, 1930, were you all prepa.ring to put a line down in Campbell C~unty from Lynch.burg to Concord 1
A. We were.
Q. Is that the approximate correct date that I have mentioned?
A. Yes, sir, we 'vere working on it a.t that time. As a matter of fact, we had worked on it for several months, many
questions were raised as to whether or not it would go
through.
Q. vVithout going into all of thos-e details, but prior to going
into this proposed line, did you obtain from the Virginia State
Highway Department a permit to place your poles along the
road?
·
A. Yes, sir, we did, we got a permit to erect and maintain.
page 183

~

By

~Ir.

1Vlartin :

Q. Ifav-e you got that permit with you t

By 1VIr. Coleman: Yes, we propose to introduce the permit.
. Q. No'v just tell the jury very briefly, without going into
all the details, why it was not possible to erect this line along
the roadway in question 7
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A. The State Hig·h,vay Department requires that our company in most cases locate the poles from 1¥2 to 2 feet from
the highway rig·ht of way line.
Q. That is permanent erection?
A. Yes, sir.
Q. All right, go ahead.
A. In order to do that, in stringing the wires on top of the
poles, it is necessary to get certain tree trimming rights from
the property holders along the highway. After we had decided to build this line to Concord, we attempted to get right
of way, and it seemed assured and the poles were distributed
along the road, but later. in the negotiations we had considerable trouble getting· right of way from one property owner
who owned about a mile of property along the line and it finally developed that we could not get those rights of way
without condemnation. We, therefore, practically decided to
abandon the project, we did not think it was of sufficient importance to warrant condemnation cases. When we were at
that stage of the game we g·ot petitions from the residents of
Concord to build the line down there if possible and there was
some correspondence and talk and various meeting·s between
us and them, endeavoring to work the situation out, and they
tried to help us to get the right of way, &c. About that stage
of the proceedings, which .was some months after
page 184 ~ the original project had been started, the Virginia·
Public Service Company, which has an electric
service at Appomattox, decided that they were going to build
a lineBy Mr. J\1artin: One minute, we object to this evidence,
we think it is going a little far afield.
By Mr. Coleman: I just want to show ho'v it happened that
the poles were not erected and why they were left on the
rig·ht of way.
By the Court: Let him go ahead.
. A. To make it as briefly as I can, they were coming to .Spout
Springs and it was thought that it would be easier for thein
to serve Concord than it would us in view of our right of way
troubles and we thought it was better for them to serve it
and the matter was taken up finally 'vith the Corporation
Commission and it 'vas decided along in· the early part of
March, 19::n, that the N'irginia Publw Service would serve
Concord and we would not.
·
Q. That was in J\tiarch 1931 Y
A. Yes, sir, and there was a letter written by Mr. Hooker
·
of the Corporation Commission dated M~rch 12th.
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Q. To whom¥
.
A. To 1\'Ir. Russell, who was the _Commonwealth's Attorney
of Campbell County, at Rustburg.
Q. That is, that the propect was definitely abaJJ,doned.
A. Yes, sir. We ha;ve a copy of that letter of March 12,
1931, if you want it.
Q. Please state to the jury when was the first time you
. ever had any notice of any accident occurring in
page 185 ~ connection with this pole· while is the subject of
controversy heref
A. The first notice I had of it was by letter signed by
Messes. Martin and Meeks, dated January 23, 1932.
Q. Had any notice come to you or to your agents or servants of this pole being anywhere in a dangerous place on
the right of way, or anything of that kind Y
A. No information had come with reference to that pole.
I have a vagu-e recollection, and it is corroborated by Mr.
0 'Brien, who gets the right of way for us on these lines, that
either he or I got a message, which I was later aware of, from
some member of the Hig~way Department that some of the
poles right near the Goncord Depot were on the side of the
road and the highway departent wanted to put gra.vel or se
something up there and requested that 've move them.
Q. Did you move those poles Y
A. We did.
·
Q. ·You never had any notice. from any of your agents or
servants in regard to the pole in question, or any where along
here¥
A. No, sir.
Q. Now Mr. Jackson, who would that notice come to, if
such a notice would have come 1
A. Normally it would come to 1.\tir. G. R. Newbauer, who is
in charge of dstribution and transmission work for the company, that is, the erection of pole and lines.
Q. .And I understand that it was in January, 1932, before
you ever heard of any suggestion of the accident
page 186 ~ in connection with the pole?
A. Before any of us in our organization heard
I looked that up carefully and there was no mention made
to us or any information to us that the pole was at all involved.
Q. I hand you herewith Permit No. 7099, which I will ask
you to introduce in evidence and mark it .Jackson Exhibit A."

(Said permit is here introduced in evidence, and is marked
.
Jackson Exhibit A.'')
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(Here insei·t.)

Q. Mr. Jackson, do you hold any engineering degrees Y
A. I ha»e a degree of Bachelor of Science and Electrical
Engineering.
·
Q. Are you familiar 'vith the principles of physics and the
principles of the laws of gravity¥
A. Yes, I think I am, that is, I studied physics at Vanderbilt' University, at Massachusetts Institute of Technology
and was instructor in Physics- at Peabody College for one
summer school session.
Q. Mr. Jackson, you have heard the testimony which has
been introduced; you have been present in Court throughout
this trial Y
A.. Yes, sir.
. Q. You have heard the testimony of one Anderson, as to
what occurred; that the car in which he was riding· was alleged to have struck this pole. You have also heard Mr. DeMott's testimony. I will ask you, without underpage 187 ~ taking to detail to you all of the requirements of
that question, but from 'vhat evidence you have
heard here of those witnesses, whether or not the manner in
which he said his car made the move1nent and struck the pole,
pole, whether it was or could have been possible for it to have
happened in the manner in which he described.
iBy Mr. ::1\Ieeks: We object to the question on the same
grounds that 'vc objected to the same question that was asked
Mr. DeMott, and further because the witness was not asked
about where this particular car came from the highway, nor
was there embraced in the question as to whether or not the
driver of the car turned his car either to the rig·ht or left, or
that the automobile struck the· bevelled end of the power pole
in question here.

By the Coleman:
Q. You heard the testimony 'vhich I have detailed¥
. A. ·yes, sir.
·
Q. Please state to the jury from your knowledge of physics,
'vhich you have described, whether or not that would have
been physically possible 1
A. In my opinion it would not be possible for the accident
to have taken place as it was described by the witness.
Q. State to the jury your reasons for your answer to that
question 1
·
•
A.. They 'viii necessarily follow l\1:r. DeMott's to a certain
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extent because the laws of physics are the same, whether I
state them or ~omebody else. A body moving can
pag·e 188 ~ only move in one direction at one time, it cannot
move in two directions, it is bound to be going
this way (indicating·), it may be continuing to change it~ motion on a curve, but at the moment of impact with another
body, it has this movement. That motion may be, after he
has concentrated in the center of gravity to the body, which in
an automobile is near the center of the automobile, but somewhere lower to the ground, it is nearer to the center of the
c)lassis or closer to the ground than to the top, and if a.n obstruction is met with by anybody to the right of its center of
gravity, so that the line of motion between its center of gravity, the direction in which the ~ar was moving falls to the left
of the body struck, the body must invariably begin to twist to
the left, about the portion of the obstacle struck.
_
Q. Now one other question about another matter. Were
you as Manager of the Appalachian Electric Power Company
in touch with the Highway Departn1ent in regard to these
poles being on the road throughout the thne they ·were there
A. From time to time, yes, sir.
Q. Were they fully .aware of the fact that they: were there? .
.L\. Yes, sir.
Q. I think you did, in fact, erect poles all the way to Tyreai~na, didn't you?
A. I believe they call it .Six J\Hle Bridge. We built about
2lj!! miles of line from the top of the hill which I understand
is 'l'yreanna Hill, towards Concord.
Q. They were a part of the poles which had
page 189 ~ been distributed 1
A. Yes, sir, but they were not erected until several months after J\Iarch, 1931; I think it was in August or
sometime during the summer. ·
'
Q. In getting that pern1it does your company have to pay
a specified sum for· what is regarded as pole inspection, on
the back there ?
A. Yes, sir, we give the Highway Department a survey
check in the amount of 25 cents per pole, inspection fee. Normally we would also be. required to make a bond, but that is
covered by a blanket bond which is filed for the company in .
Virginia, and, therefore, we did not have to do that specifically each time.
Q. Did any officials of your company go up and down the
road where these poles were laid from tim€ fo time from the
time they were delivered 1
'
A. I went up and down the road from time to time. I
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n1ake reasonable frequent trips to Richmond using that
road, in fact, I was in Richmond the early part of March, when
we decided with the Corporation Commission who would
serve this community, and I1drove down the road at that time.
Q. Do you recall seeing these poles lying along· the road
there¥
A. Yes, sir.
Q. Do you recall seeing any of them out on the shoulder
of the road?
A. As to the shoulders, we did :p.ot likely see a pole closer
to the road than the ditch line, and it is part of my job, if I
see a pole out closer to the road than the _ditch
page 190 }- line, I would immediately have ha<l it corrected.
Q. If the pole had been in such a position as has
b.een described here, within 18 inches of the hard surface of
the ro~d, do you think you would hav.e seen it~
A. I do ·not see how I could have missed it, that is, I can
by driving- along apparently thinking and talking about something else; if a wire is out of place or a pole is out of place,
it is second thought with me, or second nature to catch it.
That is also true of Mr. Newbauer, and 1\{r. 0 'Brien 'vho lives
at Appomattox and travels that road quite frequently.
CROSS EXAMINATION.
By Mr. Meeks:
.
Q. :flow long have you been with the Appalachian Electric
Power ·Company?
·
A . .Since August, 1925.
.
Q. You have held this same position during that time?
A. Not this same position, no, sir. I was in Lynchburg, in
a rather indefinite position, Engineer in the office for about a
year, was transf·erred to Roanoke, had charge of construe-.
tion of pole lines between Lynchburg and Scottsville, erected
all of those distribution lines after that, coming to Lynchburg,
when. I assumed my present position.
Q. When did you ass1une your present position?
A. In the fall of 1927.
Q. As I understand your company contemplated building
this line in 1vfay, 1930¥
page 191 ~ A. Yes, there was active work started on it
then.
Q. Do you mean to say that the poles were .distributed at
that time?
A. I don't know exactly 'vhen the poles were distributed.
Mr. Newbauer, I believe, has those records, but I don't remember the exact date.
·
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· Q. Was it in the month of .May or June of that year!
·.A. I cannot tell you.
.
Q. Do you know how many poles were distributed down that
highway?
_
.A. Approximately 240 or 250, I don't know exactly those details of construction, I don't attempt to keep up with them.
. Q. .Apd I recall jt was in March, 1931, almost one year afterwards, that you decided to abandon the construction off that
line!
·
A. Yes, sir. ·
.
Q. How long did the poles remain on the highway after. you
decided to abandon it 7

By Mr. Coleman: We object to the question because that
has nothing to do with this case.
By the Court: You can ask him how long they we:r;e there
before the accident.
By Mr. ~leeks: Isn't that material to bring out the question
when they first kne'v of this accident. What difference did
it make after the accident happened when· it came to their
)mowledge?
By the Court : I do not think it is material to the case as
to ho'v long they were there after the accident.
page 192} By b'~r. -~leeks:
Q. What is the date of that permit that you
have introduced 7
A. lVIay 23, 1930.
Q. And that is the only permit you ever obtained?
A. For the entire distance; yes. This permit for the portion
which we built from Tyreanna to Si~ Mile Bridge, approximately, was obtained at a later date.
.
Q. That is the only permit that you ever obtained for this
particular line that 'vould embrace the place where this accident happened!
·
A. Yes, sir.
Q. And that is dated ~Iay 23, 1930?
A. Yes, sir.
Q. Within what time does that permit require you to erect
your line?
A. The permit reads ''said work to be completed within
ninety days from the date hereof''.
Q. You did not complete it within ninety days of the time
that the permit was issued and those poles remained on that
highway from that time until this accident, didn't they Y
A. Yes, sir.
. . __
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Q. Now, Mr. Jackson you have stated that you passed along
this highway going and coming, in travelling, and that you,
in your opinion, 'vould have noticed any irregularity in the
pole. Do you mean to tell us that this pole was not located
where these witnesses testified that they saw it
page 193 ~ a_nd knew it was located t
A. I will have to ask you which witness? There
has been a great difference of opinion.
Q. Mr. Stanley, Mr. Steele, Mr. Anderson, ~Ir. Neighbors,
your witness, and Mr. Arrington.
. A-. I, of course, have no direct knowledge of that particular
pole.
. ·
.
Q. You have no direct knowledge of that particular polet
.A.. No, sir, prior to the accident, or subsequent to it, for
that matter.
Q. You have spoken of a certain inspection fee that you
had to pay to the State Highway Department. That refers to
your pole line after it is erected, does it not 1
.A.. I am frank to say I do not know the legal aspects of
the situation, but a certified check must be attached to the
permit when the permit is applied for. It covers the fee which
the State charges and they call it an inspection fee.
Q. For poles, so much per pole?
.A.. Yes, sir.
Q. Doesn't that apply to the erected pole f
A. I don't know that it does.
Q. WhY. don't you know¥
.A.. Why don't I know thing·s out of my jurisdiction, I don't
know.
·
Q. I am asking you, and I want to be fair about it, don't
you know whether or not it applies to the poles strung along
the highway, after yon string them along the
page 194 ~ highway, you pay them a fee to come and look
at that pole Y
A. I don't }{now whether they come and look at it subsequently or not. The State charges 25 cents per pole when
we make application for setting the poles on the highway
and they call it an inspection fee, but I don't know the reason
for that charge.
Q. If I understand you correctly, I think you stated tl1e
Highway Department required you to put your poles 1% to
2 feet from the right of way Iinef
A. That is the normal specification which has been in effect
about 2 years. Formerly we placed the poles just outside
the ditch line, or anywhere else that. was convenient, but
when the Highway Department appointed a landscape engi-
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neer, which I think was about two years ago, it 'vas the rule,
unless· he gave permission otherwise, that the poles would be
set 11;2 or 2 feet, depending on the district, some districts
say a foot and a half, some say two feet from the highway
right of way.
Q. If that concrete marker represents the outer edge of
the right of way of the highway, if you put your line of
poles on that side of the highway, they are supposed to be:
llj2 or 2 feet behind that marker?
A. No, sir.
Q. On the inside of the right of way f
A. Yes, sir, and that rule is changed at the discretion of
the engineers to meet tree obstructions, curbs or other reasons, but in the absence of a rule we place them there.
Q. Now you have gone into the field of phypage 195 ~ sics and gravity, &c., along with Mr. Kabler and
.
:M:r. DeMott, and you have given us an opinion of
this accident contrary to Mr. Kabler, but in keeping with
~fr. Del\tl{)tt. I believe one of the laws of Newton's Theory
of Gravitation is for every action there is an equal opposite
reaction, isn't there?
A. Yes, sir, I don't know whether that is gravitation but
that is the law of mechancs.
Q. And that is the law of gravitation 1
A. I. don't think it has anything to with gravitation.
Q. Let us come down to a little common sense here. There
is that pole lying on the roadside at the point of the curve,
'vith the bevelled edge towards Concord 1
A. Yes, sir.
_
Q. Do you mean to tell us that if an automobile came up
this road here swinging around this curve and hit that bevelled edge, do you mean to tell us it would go that way, to
the left?
A. I say if the line of motion, which must be at the point
of impact, in some direction, passes to the left of the obstnlction, the car will turn to the left of the obstruction.
Q. Please answer my question.
A. In order to determine the line of motion of the center of gravity, I would hav to know the speed, radius of
curvature and the path of the car.
Q. This was about a 13 degree curve.
A. It has also been testified that the curve is back here
(indicating) and not at the scene of the accident.
page 196 } Q. This automobile was coming up here between 25 and 30 miles an hour, swung around
there, hit the end of that pole and turned over on this bank
and landed back astraddle the pole.
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By ~{r. Coleman: The car turned over completely.
By Mr. ~leeks :
Q. All right, put it turned over completely. You say that is
hnpossible 1
A. Yes.
· Q. Why
A. According to the testimony the car was off the hard surf ace of the road.
Q. Put it off the hard surface of the road then.
A. It went off some distance from the point of the pole.
Q. Some witness said it was some distance and some witness
testified it was only 15 feet.
A. Suppose it 'vent off 15 feet, if the car had been moving
in that direction and left it 15 feet off, it would not hit the
pole, because the car was only 56 inches wide, it would have
passed this way (indicating), and in order to hit the pole it
ntust have been going practically straight to the pole.
·
Q. "\Vhy¥ .
A. Because it hit it on the right hand front corner.
·Q. Could not it have been going that way (indicating), and
hit it on the right hand front corner t
.A.. If it was running in that direction it must
page 197 r necessarily turn in this direction (indicating). If
it had been running· in this direction and had not
been off the hard surface in any degree before hitting the pole,
and it struck it in the direction I have shown here, that the
car also had of motion in a circle, it mig·ht have turned that
way, but if it had turned that way, I believe it would have
landed like that (indicating).
By the Court: Just explain that so that you can get it in
the record.
·
A. I believe it would have continued towards the high,vay
marker and had no tendency to come back to the roacl.

By Mr. J\{eeks:
Q. Is there any way that any living human being could
tell what an automobile going at 30 miles ·an hour would do
when it hit the end of that bevelled edge of the pole when it
tumbled up in there, if you can explain that to us I ·wish you.
would please do so.
A. If the forces and directions are known the matter is
subject to calculation.
Q. As I understand centripetal force means throwing the
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force to the center and centrifugal means throwing from the
center to a circle'
·
A. That is right.
Q. 1\{r. Kabler has testified in his judgment a car swinging
around this curve here on his map (indicating), at this point,
when it came around and struck that pole it would go to the
right.
A. If it were on the highway, and it was not
page 198 }- on the curve when it hit the pole, it must have
straightened out.
Q. Mr. Jackson, is there any place there between this point
do"rn here and this point here, that is not curved on that map T
A. No, that curve commences about opposite the center of
this old road in there, on this map.
Q. And ends about there (indicating) Y
A. Yes, sir, about here. I think there is a mark where he
throws the curve on the straight line.
By the Court: When you are testifying from the map, don't
say from here to here-because that does not mean anything
on the record. Just explain it so that a person reading the
record will understand what you mean, and the question must
be plain that way also.

Bv l\:[r. :h'Ieeks :
.,Q. Here is the concrete post and the evidence shows that it
was about midway of the pole, which 'vas about 30 feet in
length. This map being drawn one inch to 20 feet, if you take
hack about 15 feet behind that concrete marker, it would put
the easterly end of that pole practically on the point of the
curve, would it not?
A. Close to the point of the curve, but part of it in the direction of the straight road, according to this map.
·
Q. Now, a body moving around this curve, supposing that
it got off the hard surface of the road at any point you wish
to, wouldn't that body have a tendency to fly upward at the
time it got to that point "rhe:re the end of the pole was Y
A. That would depend altogether on the speed
}Jage !99 }- of the object.
Q. At thirty miles an hour'
A. I doubt it very seriously.
. Q. Are you certain that it could not have happened that
way?
A. That the accident could not have taken place as was described?
Q. Yes, sir.
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A. I am as certain as I. can be without having tri-ed it.
Q. And you don't care to try it, do you?

A. No, sir.
.
~·· Now I will ask you one other hypoth-etical question. Assuming that the pole was in the location which I have described to you, at the point of that curve; suppose Mr. Rich:ardson, the deceased, driving his car, came around there and
suddenly right in front of him this. pole appeared, and as
quick as he could he put on his power to pull his steering
wheel to the left, and the car struck it, wouldn't that rear ~nd
of the car have a tendency to slew around to the right Y
By Mr. Coleman: We object to the question because there
is no evidence in the record to substantiate any such question
of that kind, there is no evidence that the man did that.
By the Court: I sustain the objection.
·
By 1\{r. Meeks : We desire to except.
Q. You never mad-e any real personal inspection of these
poles, did you Y
.A. Of the poles
Q. Yes, sir.
page 200 ~ A. I rode down the road two or three times
while they were h-ere to inspect right of way difficulties and did see the poles on at least three occasions. On
one o~casioi:J. I asked my office why they were left there after
the project had been abandoned and after the accident, and
I got a sufficient reason for that and as a matter of fact they
stayed longer than that.
Q. You never made any particular or specific inspection to
see where each and every one of these poles were located,
yourself, did you 1
·
A. No, sir.
· Q. Isn't it a fact that practically all of these poles were
placed on the bank above the shoulder and above the surfac~
:of. the road Y
.l\.. I don't think so. They were placed either on the bank
·or .in the ditch, if possible on the back side of the ditch where
circumstances permitted it.
Q. You made some mention of a bond that was given. What
·was that bond for?
A. Again I should think that this question was a legal matter which I don't know. I know the .State has certain requirements and one is a bond covering, I suppose, the proper
erection and maintenance of certain lines.
Q. You mentioned it as if you did know, and that is the rea-
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son I am asking you. Do you know of your own knowledge
that the State requires you to put up a bond to guarantee
that these pole lines are properly ereeted and Inaintained t
A. Just what the bond is required for, I don't know.
Q. All you know is they do require you to give
page 201 ~ bond t
A. They require a bond, the amount of which
they set, and they require an inspection fee .
. Q. And of your own knowledge you don't know what that
bond meanst
A. I don't kno"r what it covers, I never saw it, I never
1nade any application for one, and as I said, it was a blanket
bond and was made for the Appalachian Power Company in
the State of Virginia, it was not made by me.
Bv Mr.. Coleman:
~ Q. J\!Ir. Meeks asked you in regard to this provision here,
''said contract to be completed within 90 days from the date
It ereof' '. "\Vha t does that mean f
Objection. Sustained.
Q. Subsequent to the date of this permit, was the State
lliglnvay Department of this State fully fan1iliar with the
fact that the poles were on the road 1
A. Yes, sir.
Q. Was there any eorresponclence with them about that t
A.. Yes, sir, they asked if we were definitely abandoning it,
nnd if we 'vanted-

Ry Mr. Martin: One minute, 've object to that.
By the Court: I do not think it is material.
Bv lYir. Coleman:
··Q. I want to read this from the permit: ''The work, hereby
p~rmitted, shall be done under and in accordance with the
rules and regulations of the State Highway Cornmission of
.Virginia, so far as said rules are applicable thereto, said Highway Con1mission reserving full municipal control
·
page 202 ~ over the subject matter of this pe!mit."
1\tir. '-T ackson, lVIr. 1\feeks has questioned you
carefully and very closely ~bout this accident, and be has unclertaken to question you about the car going over to its right
on a curve. If it had been thrown as he has suggested it was··
throv;rn in what direction would the car have continued, if it
was thrown to the right as he suggested in what direction
'
would it l1ave continued
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A. The only way the car could have been thrown to the
right was to have hit that pole at quite a sharp angle on a
curve, and ·even if it hit on that angle going straight he would
have gone this way (indi~ating) that is, it would have gone
to the left,- it would have had to be turning very sharply to
the left at the time of impact, and in order to have done that,
it must have started from the left hand side of the road
or left hand side of the curve that was towards Concord from
tl1e pole and if that had happened the car would have and
should have continued towards the Concrete marker.
Witness stands aside.
page 203

~

E. R. NEWBAUER,
Sworn for Defendant.

DIRECT EXAMINATION.
By

~1r.

Coleman:

Q. By whom are you employed?

A. The Appalachian Electric Power Company.
Q. What are your duties in connection with the company?
.A. I am Assistant to the ~Ianager and directly i_n charge
of the Distribution Department.
Q. vVithout going iuto all the details, the Appalachian Electric Power Company it has been testified here contemplated
putting a line from Lynchburg to Concord. Do you recall
those poles being placed along the highway~ .
A. Yes, sir.
Q. During that time did you have occasion to go up and
down the road any Y
A. After the poles were placed, I was up and down the road
a number of times, yes, sir.
Q. Is that part of your regular duties in the course of your
employment?
A. It is.
Q. It has been testified here ·that the pole involved in this
accident. was lying within 1.8 inches of the hard surface of the
road. Do you recall any regular inspections that you made
of. any pole lying on or that near to the hard .surface~
A. I didn't see any, no, sir.
.
.
Q. If one had been in that position do you think you wonld
have seen it?
page 204 ~ A. I think I would.
Q. Tliat is, as yon have testified, a part of your
duties.Y
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A. Yes, sir.
Q. Did you have any notice in your Department at all of this
accident or the fact that anybody claimed that anybody had
run in to this pole Y
A. No, sir.
Q.. "\Vhen did you first hear of it Y
A . .After Mr. ~fartin ha<;l written to the office about it, about
three months ago.
CROSS EXAMINATION.

By Mr. lVIartin:
Q. During the _period that these poles laid on the highway
you were down there several times, weren't you?
A. Yes, sir, I 'vas· up and down the road a number of
times.
· Q. That is wh1le the poles were in process of being distributed along the highway. Is that right Y
A. -No, I cannot say I was there while they were in process
of being distributed, but after they were distributed and before.
Q. Did you ever, within say six months prior to this accident, make a real inspection of the poles lying along that
road~

A. I did not.
Q. You did not, within six months prior to the
page 205 ~ accident, n1ake any inspection of those poles Y
A. No, sir.
Q. Did· you send any of your employees, within a period of
six months prior to this accident, down that road to- inspect
those poles to see where they were with reference· to the saf-ety ·
of travelers on the highway?
A. I did not.
Q. Did your company_ ever at any time send any of its
agents down that road to inspect those poles and to see where
they lay with reference to the safety of people using the highway?
A. No, sir.
By Mr. Coleman:
Q. You testified, I belie~e, that you went up and down the
road?
. A. I did.
Q. Approximately how many times during the time this pole
·
was there?
A. I should say half a dozen or a dozen times, working up
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right of ways and General Supervision of the line, I was up
and down there continually.
Q. Did any other members of your office go down there,
any agents or se·rvants of the Appalachian Electric Power
CompanyT
A. Yes, sir, the man directly in charge of construction work
was up and down a number of times.
Q. And did I understand you to testify that if the pole had
been out on the shoulder of the road, within 18
page 206 ~ inches of the hard ·surface that you would have
seen it!
A. I am sure I would have.
By ~fr. Martin:
Q. I notice you have been asked about going up and down
the road. I can appreciate that you n1ay have gone up and
down the road generally about your business and you may
have made trips to Richmond or other places, but what I want
to know is if you ever made any specific trips or ever 111ade
any inspection to really examine these poles to see where
they were located with reference to the high,va.y and the safety
of the people using the highway 1 Did you ever make any
such examination as that; I understood you to say no.
A. :B..,or that sole purpose, no.
Q. Did you ever at any time for the· sole purpose, or not,
ever inspect these poles to see where they lay with reference
to the highway and the safety of the people using it?
A. No.
Q. I understood you to say, no, you never did 1
A. No speeific, but general inspection, yes.
Q. When did you make a general inspection of the poles
down there!
A. Shortly after they were put down on the road.
Q. I-Iow long prior to the accident was it that you tnade
any such general inspection f
A. I cannot answer that, I don't know.
Q. After the poles were distributed and thirty days went
by, did you ever make any general inspectio~t
page 207 ~ after that Y
/
.A... After thirty days after distribution?
Q. Yes, sir.
A. A number of times.
Q. When did you n1ake your last one?
A. I don't know that, but some time between the time we
were conten1plating doing that work a;nd the time the job
·was finished.
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Q. How would you make this general inspection that you
are talking al;>out i
A. Simply in riding down the road over the line.
Q. You mean in riding down the road you would just look
around generally?
A. Not necessarily. Part of my duty is to look for just
those sort of things in my general supervision of the work,
and also I was down on the line a number of times in regard
to the placing of these poles and in regard to the right of way
that was being secured at the time.
Q. Tell us where the pole just wes.t of where this one. was.
located, where was that pole pla-ced 1
A. I cannot state specifically where it was placed.
Q. Do you know where this pole was placed t
A. I do not.
Q. Did you ever examine this pole to see where it was
placedt
.
A.. This pole, no.
"\Vitness stands aside.
pagP 20S}

C. C. TUCKER,
Sworn for Defendant.
DIRECT EXAl\iiNATION.

By 1\ir. Coleman :
Q. Where do you live 1
A. Three miles above Concord.
Q. By whom are you employed·?
A. The State Ifig·hway Department.
Q. 1\fr. S. R. N cighbors, do you work 'for him?
1\. 1fes, sir. ·
Q. \Vhat are your duties 1
.l\.. Our duty is to n1aintain roads, to keep up roads, and
to see that the road is clear.
Q. Do your duties extend along Route 60 fron1 Lynchburg
to Concord1
.l\.. · Fron1 the forks of the road of 18 and 60, to Appomatt,J.x.
Q. Does lhat extend along 'vhere you were told this accident oeenlTt!-.1 which is the subject of this suit here?
A. Yes, sir.
Q. Prior to the time of this accident had you seen this pole
of the Appalachian Electric Power Company on the road
there!
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A. Yes, sir.·
Q. Please state to the Court and jury where it was prior
to the time of the accident Y
A. It was at least four feet, to the best of my knowledge,
from the hard surface.
Q. For how long a period of time had you seen that prior
to the accident Y
page 209 ~ .A. I couldn't say just how long.
Q. How often did you go up and down the road f
A. At least once a week.·
,
Q. Did you see anything about its position that would make
you rell].ove it, or would make you think it would be dangerous to the highway?
· A. \Ve did move it one time before the accident occurred.
Q. Why did you move it Y
A. We just moved it back probably a few inches, I don't remember just how much.
Q. .At that time was it about four feet from the edge of
the hard surface¥
A. Before we moved it 1
Q. No, after you moved iff
A. Yes, after we moved it, it was.
Q. \Vhere ·was it prior to that time, I mean before you
moved it, how close was it to the hard surface?
A. It was probably 3 feet, or something of that kind, I
don't ren1,ember just the exact distance.
Q. Vv as it, at any time you went up and down the road on
the shoulder of the road¥
A. It was in the ditch against the bank.
CROSS

By

EX.A.~IINATION.

~lr. ~leeks:

Q. When you spoke of this pole being four feet from the
edge of the hard surface, what part of the pole are you talking
about, the little end, the big end or the middle¥
page 210 ~ A. I was talking about the whole pole.
Q. You mean that" this whole pole was lying
right along parallo] with the hard surface of the highwayf
A. I don't know that it was exactly to inches parallel.
Q. I mean approximately.
..:\. Yes, sir.
Q. 1~ ou ar~ just estimating that?
.A.. Yes, sir.
Q. Vv ould you be surprised if it was 24 inches instead of
4 feet, at the time. of this accident Y
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A. Would I be surprised Y
Q. Y:es, sir.
A. Yes, sir, I would.
Q. You did not make any actual measurement of it Y
A. Not before the accident.
Q. How long was it before the accident that you remember seeing this pole Y
A.. I don't remember the exact date.
Q. You don't remember; was it as much as two mo~hs
before the accidentf
.A. No, sir.
(J. As much as a week before the accident Y
A. It wasn't over a week.
Q. And at that time you think it was four feet from the
~dgf- of the hard surface Y
A. Y-es, sir.
Q. That is, all of the pole Y
A. Yes, sir.
.
page 211
Q. ·Was that a straight pole or a crooked pole?
A. Of course it had some crooks in it, it is hard
to get a perfectly straight pole.
Q. Do you mean to tell us that when this pole was back
ngainst the bank that it was four feet from th~ edge of the
macadam!
.A.• Yes, sir.
.
q. Now do you know what the distance is on that shoulder
fro.m the edge of the hard ·surface back to the toe of the cut 7
1.\... lt is something over 5 feet at the present time.
Q. Then if that shoulder were 4 or 5 feet and the pole were
hack against the bank it was 5 feet instead of four feet from
·the edge of the hard surface, wasn't itY
A. I said it wasn't closer than 4 feet.
Q. Of the edge of the hard surface f
A. Yes, sir.
Q. You 'vorked with lVIr. S. R. Neighbors?
A. Yes, sir.
Q. How long ha~e you been working for the S'tate Highway
Department 1
A. Three years and one month.
.
Q. Did you go up there to the scene of that accident?
A. Not until next day.
Q. What time did you go there the next day Y
A. I don't remember.
Q. You don't remember whether you went at 7 o'clock or
11 o'clock in the morning or in the afternoon?
page 212
A. It was in the morning.
Q. Some time in the morning?

t

t
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A. Y-es, sir.
Q: At the place where this pole was located, is not all of
the travelled part of the highway, or didn't you see tracks of
horses and automobile tracks along where that pole was?
A. I haven't noticed any.
Q. You never noticed any tracks there?
A. Probably a car might drive out there and park, we see
that all along the road, but I don't remember seeing it at this
special point.
Q. Do you n1ean to tell us that the shoulder where the pole
was is broad enough for an automobile to park on ol
A. It is at the present ti~e.
Q. And keep clear of the hard surface~
A. Yes, sir.
Q. Haven't you seen repeatedly where there were tracks
of automobiles passing there, and as a matter of fact, don't
cars in passing around that curve swing· out on that shoulder?
A. I don't remember.
Q. The shoulder at that particualr point, isn't it a g·ood place
to drive on and almost flush with the. hard surface of the road
and isn't it made of gravel on top of it f
A. It is in fairly good shape.
·
Q. Isn't it practically flush with the surface of
page 213 ~ the road Y
A. It .kind of rolls back with the level of the
road, as the road bevels off.
Q. There is no abrupt ditch there 1
A. No, sir, there is no deep ditch there.
Witness stands aside.

S. T. WEBBER,
Sworn for Defendant.
DIRECT

EXA~1:INATION.

By ::Mr. Frost:
Q. Mr. "\Vebber, this is a suit in which it is alleged that a
n1an by the uan1e of ·Peyton H. Richardson was killed on the
night of ~larch 26, 1931, on the Richmond-Concord Road at
the intersection of the old Concord Road with R.oute GO, at a
position about a t.the top of the elevation on the Concord side
of Dead 1\{an's Curve.· Did vou see the accident?
A. I didn't see it when it h~ppened ut afterwards.
Q. "\Vho was there when you got to the scene of the accident,
who was present~
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A. There was a young lady and boy that was in the accident
and several others.
Q. ·was :Nlr. Steele and Mr. Stanley there f
A. No, sir.
Q. How long after you got there did Mr. Steele come up?
A. Just in a few minutes, maye five or ten minpage 214} utes.
Q. Did you have occasion to notice the pole
lying· on the north side of the right.of wayf
A. Yes, sir.
Q. Please state to the Court and jury where that pole was
located, where was the pole in relation to the road 1
A. It \vas off the road down in a gully like, from the slope
of the hill, sorter laying down in that gully.
Q. I want you to show the jury how the car was loca.ted or
ho'v the car was sitting when you arri:v:ed at the scene of the
accident in relation to the pole 1
A. I guess you \Vould call it about a 45-degree angle, up on
the slope of the bank, like that.
Q. And the pole was in the ditch .
.l\. Yes, sir.
Q. And the car was facing in what direction l
. .~. Towards Concord.

CROSS EXAMINATION.
By Mr. Martin:
Q. You say the pole was down in a gully?
...~. Yes, I mean by a gully where the bank or the hillside
and the shoulder of the road meets.
Q. Was that gully about as deep as the pole itself ol
A. No, sir.
Q. I-Io\v deep ·was the gully~
A. You wouldn't call it a gully.
Q. You did call it a gully-what did you n1ean then 1
A. I might ha:ve called it a g·ully, but I n1eant
page· 215 } where the shoulder of the road and the bank comes
down, I don't know what you call it. ·
Q. Did you look at the pole carefully f
A. No, sir.
Q. You didn't exan1ine it~
A. No, sir.
Q. Did you see anybody lying on the road t
A. Yes, sir.
Q. Where was he lying f
A. He was out on the macadam fro1n the accident.
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Q. I believ:e you have described the position of the ·ear
to have been sort of cocked up at an angle of 45 degrees Y
A. Something like that.
Q. With one set of wheels resting on the bank and the other
just over the pole ·y
A. Something like that.
Q. And the man was lying out here on the hard macadam
surface?
,
·
A. Up this way from it.
Q. Towards the front of it.
A. Yes, sir.
Q. Do. you know whether anybody had moved him before
·
you got there?
A. No, sir.
Q. Did he stay on that. hard macadam surface all the time
you were there Y
A. He certainly did.
Q. Did they take his body away before you leftY
page 216 ~ A. No, sir, I left before they took him away.
Q. He 'vas lying on that hard surface when Mr.
Steele came there!
A. Yes, sir.
Q. And 'vhen Atlr. Stanley came there¥
.A.. I wasn't there when !:1r. Standley came there.
Q. You couldn~t possibly be mistaken, and the body was
lying between the bank and the car~
A. No, sir, it was out, because I had to drive around him
to keep from hitting him my~elf.
Q. Do you travel that road much 1
A. No, sir, but I know the road.
Q. Had you ever seen this pole before Y •
A. No, sir, I didn't notice it coming down that night.
Q. As you drove along did you notice the pole just beyond.
that going towards Lynchburg that night 1
A. No, sir.
Q. You don't know 'vhere that was located, do you?
A. No, ~ir.
·
Q. Ho,v far was the boy from the right-hand side of the
car as t~e boy lay on the hard surface?
A. From the right-hand side~
Q. The car was facing towards Concord, and ·the boy w.as
over on the hard surface part, how much distance was there
between the boy and the car?
A. I cannot say.
Q. One, two, three, or four feet?
page 217 ~ A. I guess there was abo ut-I don't kno,v, we
didn't n1easure it or. anything of that kind.
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Q. You didn't measure anything up theref
A. No, sir.
Q. Give the jury an idea of about how much distance there
was between the car and the boy as the boy lay on the hard
surface?
A. Maybe around 10 or 12 foot.
Q. How close to the hard surface was this pole lyingf
A. It was on the dirt sho.ulder, between the shoulder _and
the bank, it was in that space there.
Q. How far from the hard surface t
A. I don't know how far the end of the shoulder. is.
Q. You know where the edge of -the hard surface was, you
·
··
could see that t
A. Yes, sir.
Q. How f.ar was it from that pole 1
A. I don't know the distance between them.
Q. Was it a foot, or two or three or four or five feet Y
A. I don't know, all I know is the pole was in that "V"
shape.
Q. ·Could you tell us how far out from the foot of the baWr
the pole was Y
A. It was along in a "V" shape, where the shoulder of the
road and slope of the bank come, it was down like that (indicating).
Q. Iu ·a "Vt' shape?
A. You know how the shoulder _will slant off
pag·e 218 ~ and the bank will com-e down in the·r·e, whatever
you might call it. I don't linow what you. call it.
Q. You cannot tell us how far it was from the ·edge of the
macadam; give us your-judgment of it; you have_no judgment
at all as to the distance the pole lay from the edge of the
macadam?
A. No, because I don't know the dimensions of that shoulder
off that road.
Q. Just forget the dimensions of the shoulder and tell us
if you possibly can how far the pole lay from the edge of the
macadam, there are no dimensions involved, how many feet
did the pole lay from the edg·e of the macadam?

By the Court: State what you hav:e got to say but don't
shake your head.
(No answer.)
By 1\fr. ]\!artin:
Q. You saw it?
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A. Yes, sir.
. _
Q. Do you think it 1vas as much as two feet from the edge
of the maeadam.Y
A. Maybe it W·~s over that.
Q. It mig·ht not have been over that Y
.A. It might not and it might have been, but I just don't
know the exact distance.
Q. Do you think it could have been as much as four feet
away from the macadam1
A. Every bit.
Q. You think it was· as n1uch as four feet Y
pag.e 219 ~ A. It could have been, yes, sir.
Q. Do you actually think it was~
A. I am scared to say because really and truly .I don't know.
Q. I don't want .you to be scared, you went there and saw
the pole, and I w·ant you to tell the jury how close it was· to
the edge of the macadam 1
A. I just don't know that.
Q.. How much of the pole was sticking out in front of the
CaJ,"?

A. As well as I ca.n recall I should say from the front to
the end of the pole was about-I don't know-about six or
eight feet.
Q. You think the pole or about six or eight feet of the· pole;
was out in front of the carY
A. Yes, sir.
By 1\llr. Frost :
Q. Did you attempt to make any measurements that night1
A. No, sir.
Witness stands aside.
(Court takes a recess until two o'clock P. M.)
page 220

~

Friday, July 1st, 1932.

.AFTERNOON SESSION.
L. E. SMITH, JR.,
sworn for defendant.
DIRECT EXA~IINATION.
By ~{r. Coleman:
Q. Where do you

live~
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A. Appomattox, Virginia.
Q. I believe·your £-ather runs ·a store in Appomattox7
A. Yes, sir.
Q. This is a suit involving· au accident which occurred on
:Niarch 26th, 1931, on Route 60, from Lynchburg to Appomattox. W·ere you along there on the night of the occurrence~
A. Yes, sir.
Q. Who were you with 1
A. Mr. Lee.
Q. A young man who also lives in Appomattox!
A. Yes, sir.
Q. I believe you were going from Lynchburg to Appomattox?
A. Yes, sir, I came from a. show that night in Lynchburg.
Q. Wl1at time 'vas it when you g·ot to the aecident7
A. I couldn't tell you exactly what time it was, I never
noticed the time but somewhere after 11 o'clock, as far as I
can remember.
Q. Do you recall who was there when you g·ot there~
A. I don't know who all was there, I know one of the ambulance drivers was there and J\1r. Steele, he pulled up just
ahead of us.
Q. Rad the young man's body been moved then~.
A. No, sir.
page 221 ~ Q. Did you observe the poles along there near
the scene of. the accident 1
A. Yes, sir.
Q. Please state to the jury where tl1is pole was?
A. As far as I can remernher the pole was laying so.rt of in
a slant with the ditch or bank, it was not in the ditch, it was
sort of laying in the ditch, as far as I can ren1ember.
Q. The car had not been moved, had it 1
A. No, sir.
QL Please state to the jury how the car was setting with
reference to t.his pole, using that pencil as the pole and this little ear here?
A. As far as I remember the car was setting ·something
like that (indicating), I don't know 'vhether the hind end
w;as on it, or not, but it was something like that, straddling
the pole.
Q. How much of the pole was protruding beyond the automobile?
·
A. Just about all of it. I don't know whether the back
end 'vas resting on the pole, or not, but it was right at the pole,
and the front end 'vas on it, straddling the pole.
Q. Was the car setting on an angle f
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A. Sorter like that "'ith the bank, setting on the pole (indicating).
Q. \..Yill you please state to the jury where this young man's
body was?
·
.
page 222 r A. The body wa.s lying out here near the highway, not exactly on the hard surface.
Q. 1\lr. Smith did you have a flashlight there at the time?
A. Mr. S'teele did.
Q. Did you observe any tracks going up that bank at all?
A. As far as I oon remember the tracks were going up the
bank.
.
Q. Please state to the jury whether you could see· the tracks,
where they went to, and what turn they took?
A. Here is the bailk, and the old road is running here (indicating), the tracks came ·off and it looked like they went up
the bank to this landmark, as far as I could s·ee.
Q. Did you see any evidence of whether or not it struck the
landmark~

A. Yes, sir, it was leaning· some.
Q. Where did the car go after that 1
A. It showed w:P.ere the car had tore it, and where the car
had slid or something, I couldn't tell exactly where it was.
Q. How far were the tracks fi"~Om the end of the pole?
A. I couldn't tell exactly.
Q. About how far t
A. Six or eight feet or more.
Q. The tracks were, from the end of the pole, are you positive of that?
A. No, sir, I am not positive.
Q. Is· that your judgment~
page 223 ~ A. That is my judgment, anywhere around from
5 to 8 feet from the pole.
CROSS EXAMINATION.

By Mr. Meeks:
Q. Now you say that representing the pole (indicating)
and the car you say was leaning up against the bank something
like that¥
A. Sitting resting on the pole with the wheeJs on the bank
a little, sort of like that, but whether the hind end 'vas on, or
not, I couldn't tell you.
Q. I thought you said the car was leaning like that Y
A. Something like that.
Q. Was.it leaning to,vards the bank?
A. As far as I can remember it was.
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Q. Headed back towards .Appomattox T
A. Yes, sir.
.
Q. How much of the pole was in front of the automobile Y _
A. Practically all of it, as far as I remember, I am not
sure ·w-hether the hind end was on the pole, or not.
Q. Practically all of the pole was in front of the automobile!
A. Practically.
Q. How many feet of the pole would you say was in front
of the car'
A. I couldn't say, I never noticed. exactly how many feet.
Q. You know that none of the pole was behind
page 224 ~ the carY
· A. As far as I can remember none was behind
there.
Q. You were there, were you not Y
A. I didn't go around to the back to look, when I saw the
boy '.s body lying there I stood there.
Q. How far wa.s the front end of that pole from the l'ard
surface of the road Y
A. I would sa.y anywher:J fron1 five to six foot or four or
:five, from four to six feet ft·om the hard surface.
Q. Where was the boy's body with respect to the end of
the pole?
A.. I would say around three to five feet away from the
pole.
Q. Yon mean in front -of it?
A. Yes, sir.
Q. You mean the automobile was setting back here, on the
pole and you don't know whether the pole extended to the rear
of the car, or not, but a great deal of the· pole was out in front
of the car and this boy's body was down here five or six feet
in front of the end of the pole Y
A. From three. to five feet.
Q. In front of the pole?
A.. Yes, sir.
Q. How long do you s.av that pole was?
A. I couldn't say, I don't know how long it was. I guess
it was 30 or 40 feet.
Q. You don't know whether it was 30 or 40 feetY
A. No, sir.
Q. Let us assume this pole was 30 feet. If it was 30 feet,
and the automobile was setting over the top of it
page 225 ~ as you have indicated, slightly leaning towards the
bank, and the rear end of the pole should come
back to the rear end of the automobile,_ and the automobile is
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13 feet, then there would be 17 feet of the pole in front ·of the
car, and that boy's body was three or four f·eet in front of
that pole, so that his body would have been around 20 to 21
feet from the radiator of the car. Is that correct?
.A. As far as I ean recall.
Q. Do you know what car made those tracks on the ba.nk ¥ .A. No, sir, I am not sure, but the tracks went to this· landmark.
Q. Do you know what car made those tra~ks t
A. No, sir.
Q. How many automobiles were there when you got there'?
A. I didn't count them.
Q. How many would you say¥
.A. Three or f-our.
Q.. Were not cars parked all around there¥
A. Over on this side is ''rhere the cars were parked, and I
think they went clown the road further.
Q. Did you notice the concrete marked pa.rticularlyt
A. Yes, sir.
Q. Did you see any marks on it Y
.A. I saw a. chipped place on it.
Q. Which side was it on~
A. I don't know which side.
Q. You cannot tell us which side ·of the concrete marker
that chip was on? You don't remember whether
page 226 ~ it was on the Appomattox side or the Lync.hburg
·
side?
.A. No, sir.
Q. Look at that picture, is that the concrete marker that
you refer toY
A. Yes, sir.
Q. Do you see the chipped place~
A. There is one right here -on this side, it looks like it.
Q. Can you tell from looking at that picture where the
City of Lynchburg is?
A. In this direction (indicating).
Q. Then that is on the Lynchburg sidef
A. Yes, sir.
Q. Did you see any chipped place on the front of the
marker¥
A. No, sir.
Q. Was there anything on the front to indicate that anything had hit on the :front 1
A. The 1narker was leaning.
Q. Y:on don't know what made it lean 1
.A. No, sir.
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Q. Had you ever noticed that marker before Y
A. No, sir.
By Mr. Coleman:
Q. Did you see any cars drive up that bank while you were
there?
·
A.. No, sir.
By Mr. Meeks:
Q.. Do you know }Jlr. L. L. StanleyY
page 227 ~ .A. Yes, sir.
Q. Could you tell from any tracks you saw
there, whether or not this car hit the end of that pole~
A. No, sir, I could not tell.
·
.
Q. You could.n 't tell whether it hit the end of the pole, or
not1

·

A. There was no tracks, as well as I remember, leading to
the. pole·.
Q. And you couldn't tell whether this car struck it, or not T
A. No, sir.
Q. Did you examine the end of the pole Y
A. I sort of glanced at it, I never noticed the pole particularly to see if there 'vas any n1arks on it.
Witness stands aside.
J.A.1\fES N. ~lORRIS,
Sworn for Defendant.
DIRECT EXA]riiNATION.

By !fr. Coleman:
Q. \\There do you live~
A. Appomattox is my home.
Q. This is a. suit involving an accident which occurred in
~{arch, 1931, on Route 60 from Lynchburg to .Appomattox.
Y\Tere you along at the scene of the accident shortly after it
happened¥
.A. Yes, sir.
page 228 ~ Q~. Who were you with¥
.A. ~Ialcolm Booker.
Q. He lives in A.ppmnattox, too?
A. Yes, sir, he did at that time.
Q. \Yho was there when you got there .
.A. ~fr. Steele w·as there and Lmn S1nith and }fr. Lee and
two or three others that I ~id not know.
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Q. Did you see- the pole lying thereY
A. Yes, sir.
.
Q. r lease state to the jury where the pole was y
A. The pole was in this little ditch ·o.ff the edge of the highway on the righthand side o-f the ditch, that is, the f.ar side
from the highway.
Q. How far would you say it was from the hard surface?
A. I would say it was around 5 or 5·1h f.eet.
Q. How was the car setting. Take that little ·car there
and the pencil as the pole and tell the jury how it was sitting.
A. This is the pole, and of cour~e the little €nd was turned
that way and the big end was here· (indicating) the car was
sitting approximately something like that (indicating), I
couldn't say exactly about it, I don't know how far it was
on it.
Q.. Was the ca-r setting at an angle. What I am getting at,
was it tilted up against the bank; it wa.s not setting p,erfectly
straight, was it f
A. No, sir, not perfectly level.
Q. It was at an angle then?
A. Yes, sir.
page 229 ~ Q. Did you observe any tracks there?
A. Yes, sir.
Q. Please state to the jury, assuming that the car is setting as you have described, where these tracks went and where
you could see them~
A. The Lynchburg road can1e up here and the old road went
do·wn here (indicating), these car tracks left the road just
this side of the old road, 'vent straight up over this curve to
this concrete post or S'tate marker, and then behind the State
n1arker there was ground torn up where the car approximately
turned over, at least that is what 've thought it did, we didn't
know.
.Q. You didn't know~
A. No, sir.
Q. How far "rere the tracks from the little end of that pole?
A. ·At the closest point~
Q. Y·es, sir.
A. I would say about 10 feet.
Q!. Please state to t~he jury where this young man '·s body
was when you got there?
_
A. To the best of my knowledge h_is body was laying something about rig-ht here (indicating), that is, just on the edge
of the hard surface a few feet in front of the pole, it wasn't
on the hard surface but he was right at it.
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CROSS EXAMINATION.
By Mr. Martin:
Q. Do you know •how the body got thereY
A. No, sir, it was lying there when I g-ot there.
Q. There were quite a number of people there
before you got there?
A. There were five or six around there.
Q. The ambulance was there, ·wasn't itt
A. It had just gone.
Q. It had come and g·one before you got there 7
A. Yes, sir.
,
Q. The ambulance had gotten there and gone away before
you got there?
A. Yes, sir.
Q. And there were several cars there when you got there?
A. Yes, sir.
Q.. How ma.ny had been there after the accident and before
you got there, you don't knowY
A. No, sir:
·Q. vVould you say half a dozen cars were there when you
got there?
A. Five or six cars.
Q. And even at th~t late hour, five or six cars were still left
there?
A. Yes, sir.
Q. Do you kno'v 'vhat made those tracks you have referred
toY
A. They led to the place that the car went up the bank.
Q. I asked you what made them t
A. The car that went up there.
pag·e 231 ~ Q. Which one'
A. The ·only car we know that up there wa.s the
one that was wrecked.
Q. How 111any other cars did you see that night besides the
one you have mentioned Y
A. The tracks were all alongside the road.
Q. Some going from the old road where the cars had turned
around in the mouth ·of this. old road, that went. partly up that
little incline and down to the main road, did you ·see those?
A. Not new ones.
Q. Did you look for them?
A. Not especially.
Q. With all of those cars there you only found one car
track¥
A. There was quite a few car tracks there.

page 230}
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Q. Did you go beyond the old road any to see 'vha.t was up
there?
A~ Yes, sir.
Q. And you couldn't find anything?
A. Where the tracks came off the road.
Q.. Off what road?
A. Off the hard surface 1
Q. It came off the hard surface in the mouth of the old
road?
A. Yes, sir.
Q. You couldn.'t see wl~ere any other car had been off the
hard surface at the rnouth of the road f
page 232 ~ A. 'J'here had been some there before, not on
top of· those tracks.
·Q. Did you look for any other tracks~
A. Yes, sir.
Q. In the night time¥
A. Yes, sir.
Q. Who helped you to n1a.ke this search in the night time 1
A. I don't know who was with me.
Q. Did you hold a flashlight down to them 1
A. I didn't hav:e any flashlight, the truck lights were on.
Q. You didn't even have a light or anything so that you
could get do'vn close to them and see where they went¥
A. No, sir.

By Mr. Coleman :
Q. Were any truck lights on there at the time 1
A. Yes, sir.
Q. And automobile lights were flooding the road'
A. Yes, sir.
Witness stands aside.
page 233

~

T. B. LEE,
8\vorn for Defendant.
DIRECT EXAMINA.TION.

By :Nir. Coleman:
Q. Where do you live 1
A. I am "rorking· in Rich1nond right now but iny hon1e iE
in Appomattox.
Q. This is an action arising- out of an accident which occurred on Route 60, a short distance below Lynchburg, in
~1:arch, 1931. Did you come ulong· after the accident?
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Yes, sir, a few minutes afterwards.
Who was with you?
Len Smith.
Who was a.t the scene of the a;ccident when you got there?
Mr. Steele was the only one I lmow, but there was probtwo or three more people there but I didn't know them.
Q. vVas Air. Stanley therei
A. No, sir.
Q. You know him 1
A. Yes, sir.
Q. Had the ambulance arrived then f
A. I met the ambulance right on the curve, right below
'vhere the accident happened, I met him going towards Lynch~
burg, and I was co1niug from Lynchburg.
Q. I believe tlie first ambulance took the young lady away?
.l'i.. Yes, sir.
·
Q. Did you observe a pole there at the time?
page 234
A. Yes, sir, the pole was there that night, I noticed it before, I just happened to see it in passing
by.
Q. Did you travel that road fairly frequently?
A. Ab.out two or three nights a 'veek possibly.
Q. Did you travel in any in the day time Y
.i\.. Possibly, but I don't remember exactly.
Q. Did you see it traveling along there with your lights?
...:\.. Yes, sir, we could see because the lights hit that part of
the road.
·
Q. Please state to the jury where the pole was f
A. The banlr slopes down, the shoulder ·of the road was on
,... slope. and it semned the pole was rig·ht in the trough of the
two slopes there.
Q. How was the ear sittingf
A. The car. was headed back to·wards Concord, the front
axle resting· on the pole, I do not think the rear axle was on
the pole though I ~un not sure about it, hut I know the front
axle was on the pole.
Q. IIow IlltlCh was left extending or protruding of the pole
iu front of the car 1
A. I couldn't say exactly but n1ost of the pole was.
Q. Was the ear sitting· level or at an angle?
A. Practienlly level.
Q. Please state to the jury 'vhere this young· n1an's body
'vas f
A. It was about possibly five or six feet from
page 235 ~ the end of the pole, between the end of the pole
and the hard surface of the road, on the shoulder,

r

,---~--

---

Supreme Court of Appeals of :Virginia.

194

I guess his head was possibly a foot from the hard surface, it
. was lying at kind ·of an angle.
Q. Are you fairly familiar with automobiles!
A. I am a mechanic.
Q. That is your trade, an automobile mechanic?
A. Yes, sir.
Q. Did you make any observation of any tracks at the time
of the accident?
A. Yes, sir, I did notice tracks on the old road, beginning UIJ
about where that road leaves the highway and it contin~il
straight over the corner of the bank and up on top of the
bank. The ·old road turns off at an angle and the bank slopes
down from the highway into the old road something· like that
t indicating).
Q. Did they pass up to the highway marker or did you obse.rve that?
A .. Yes, sir, the highway marker was hit.
. Q. Vv as the highway marker leaning any 1
A. Yes, sir, some, towards Lynchburg.
. Q. Where did the tracks go after that 1
A. They were in the leaves and you couldn't well make out
the tracks, but you could see where the track had be.en.
Q. 'Vas the g·round torn up any there?
.A. Some, yes, sir, it seems there was a low stump there and
something had hit the stump.
page 236
By

~Ir.

~

CROSS

l~XA1IIMATION.

Meeks:

Q. Where was this body located f

.A. I would say about five or six feet from the end of the
pole.
Q. In what direction?
A. It was towards Concord, from the end of the pole,
slightly from the pole.
Q. You mean the body was lying five or six feet from the
far end of the pole towards Concord¥
A. As near as I can guess, I think that is about right.
Q. How far was it from the body back to the radiator of
the car?
A. I don't know the length of the pole, I couldn't say, I
don't think the rear axle was quite up to the pole, but I am
not positive.
Q. Assuming· this was a 30-foot pole, how far would you
say the body was from the radiator of the car?
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A. I guess that would be about 15 or 18 feet possibly, as
near as I can estimate it.
Q. How many automobiles were there when you got there?
A. Mr. Steele and one more 1 think is· all that was there,
l am not positive though.
Q. There were only two ears there when you arrived?
A. That is ·all I remember.
Q. Had the ambulance been there?
A .. The ambulance had left with the girl, and I think one
boy I met up on ·the hill just below where the accipage 237 ~ dent happened.
Q. On the Lynchburg ·side Y
A. Yes, sir.
Q. Going back towards Lynchburg?
A. Yes, sir, and I was coming out of Lynchburg, going
home.
Q. You don't know how the ambulance moved up there at
the scene of the accident?
A. No, sir.
Q. You don't kno\v where the ambulance went or whether it
went on the bank, or not~
A. No, sir.
.
Q1. You don't kno\v \vhether any other car went up on the
bank, or not 1
A. No, sir.
.
Q. Did you look to see where the end of this pole was
struck?
·
A. I noticed but there wasn't any marks on it.
Q. You noticed that 7
A. Yes, sir, I was watching the tracks and the end ·of the
pole, I make it a habit to look at everything· like that around
uu aooident, ori account of my business.
Q. And you know there were no marks on it?
A. I never saw any.
Q. How did you examine it?
A. I looked at it.
Q. Did you have a light?
A. I had a flashlight in my car.
page 238 ~ Q. And you held it up a.nd looked at it f
A. Yes, sir, I looked a.t everything around
there.
Q. Did you examine the tracks too 1
A. Yes, sir.
Q.. Why did you make such a careful examination?
A. It is just a habit of mine in my business, noticing things
like that:
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· Q. · .A.nd you got your flashlight and examined the end of the
pole and followed all of those tracks there f
.A. I noticed ev·erything in general.
Q. Did you notice any marks on. this concrete marker 1
A.. ~es, sir, the concrete marker I think had one or two .
chipped places, you could tell something had S·truck -it because
it was leaning.
Q. Where were those chipped places 1
'A. They were on the marker, abov.e the ground, I couldn't
say where.
Q. You don't know whether they were on the Concord or
Lynchburg· side 1
A. On the Concord side.
Q. These chipped marks were on the Concord side 1
A. Yes, sir.
Q. Were there any chipped n1arks on the Lynchburg side
at all!
A. Not as I remember.
Q. If there had been any there you would have seen them?
A. Possibly so.
Q. You looked a.t that with your flashlight f
page 239 ~ A. Yes, sir.
·
Q. And there was two of them 1
A. One or two, possibly three.
Q. On the Concord side?
A. Yes, sir.
Q. And none on the Lynchburg side?
A. No, none as I remember of.
Q. And you examined that with your flashlight f
A. Yes, sir.
Q. Do you recognize that picture 1
A. Yes, sir.
Q. ""\\7hich direction is Lynchburg on that picture 1
A. Here (indicating).
Q. You recognize that concrete marker f
A. Yes, sir.
Q. Do you see any n1arks on it¥
A. You ~cannot see that in the picture because it was only
a small chipped place, they 'vouldn 't show up.
Q. "\\"'hat is that right there?
A. It seems to be here.
Q. 'Vhich side of the marker is that on~
.J:\... The Lynchburg· side.
Q. I "thoug·ht you said there wasn't any chipped place on the
Lynchburg side?
A. I said not as I ren1ember of.
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Q. You said there were two or three on the Concord side ;
where are they f
.A••Th€y are so sma.U they don't show up here.

By ~Ir. l{eeks: I will ask the jury to look at
the chip on the concrete marker and see whether
·they can see it or not.
page 240}

Q. Now you told us you sa'v scars on the end of the pole.
A. I didn't say that, I didn't see any on the end of the
pole.
Q. Then I misunderstood you, you didn't see any scars on
the -end of the pole?
A. I did not.
Q. None at all? .
A. Absolutely none.
Q. That is right 1
J.\.. Yes, sir.
Q. If there were any sca1·s on the end of the pole you did
not know itt
A. No, sir.
Q. And you did not see then1l
A. No, sir.
VVitness stands aside.
page 241}

l\1:ALCOL1vi BOOI{ER,
.Sworn for Defendant.
DIRECT EXA1viiN.A..TION.

By l\1:r. Coleman :
Q. Where do you live¥
A. Tower Ifill.
Q.. What county is that in1
.lL Appon1attox.
Q. Were you with these other young inen from Appomattox
along Route 60 when an accident had recently occurred there?
A. Yes, sir.
Q. Who were you 'vitb?
A. I 'vas with James l\:Iorris.
Q. Did you see· the pole along there?
.l\.. Yes, sir.
Q. Please state to the jury where the pole was?
A. The pole was on the right-hand side of the road, going
around the curve, going towards Lynchburg.

198

~upreme

Court of Appeals of iVirgiuia.

Q. Where abouts was it with reference to the bank there Y
A. It was right in the water furrow, right up against the
.hank.
Q. Did you see this car there Y
.l\.. Y·es, sir, I saw it after the wreck.
Q. How was it standing?
A. It was standing straddling the pole, the front of it was.
Q. Facing in which direction¥
A. Appomattox.
Q. Where was this young man's body at the time you got
there?
page 242 ~ A. It was lying out from the pole in front of
the ear.
Q. Lying out from the pole in front of the car'
A. Yes, out more towards the highway. .
Q. Did you see any tracks there at the time Y
A. Tracks of automobiles Y
Q. Tracks of an automobile going up the hankY
A. Yes, sir.
Q. Which way did they go 1
A. They 'vent up-it was a kind of a peeked bank, going
up to the marker and the car tracks went up there.
Q. Where did they go to, to the marker f
A. Yes, sir, there was a whole lot of marks at the marker.
Q. Which way was the marker tilted, did you notice thatY
A. It was tilted towards Lynchburg.
Q. Did you see any other marks-was the ground torn up
any?
A. It wasn't torn up so much, but you could tell something
had been up thereCROSS

EXA~IINATION.

By Mr. 1\fartin :
Q. About that marker, wasn't there a lot of dead leaves so
you couldn't follow a track up there?
A. No, sir, it was cleaned up.
Q. SirY
A. There 'vasn 't any leaves around the marker,
page 243 ~ right at the back of it.
Q. You could follow the tracks all right Y
...~. You could see the marks of the car.
Q. My question 'vas whether or not any leaves around the
marker obscured and prevented the car making any impression so you could follow them and you said no.
A. There was leaves a.round the marker but they were not
so you couldn't tell about the tracks there.
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Q. They didn't keep you from following- the tracks Y
A. No, sir.
Q. I suppose you followed them with .a flashlight Y
A. 1res, sir. .
Q. I suppose you had one, too?
.A. No, sir, I didn't have one.
Q. vVho had a flashlight?
A.. Somebody in the bunch had one, and we were looking
for a watch, the whole hunch of us.
Q. Was Mr. Lee one of those boys Y
A. 1res, sir, he was in the bunch.
Q. He had a flashlight, didn't heY
A. I don't remember.
_
Q. Was there more than one flashlig-ht there Y
. .t\.. I don't remember that.
Q. You surely remember in the night time, searching around
where you could see all the tracks, whether there was more
than one flashlight in your little group?
A. I was kind of frustrated.
page 244 ~ Q. And ain't the whole truth of the matter, that
you are sort of frustrated now?
A. No, sir, I kno·w there wacs a flashlight in the bunch, I
don't know about two, I know about one.
Q. You examined the pole carefully from one end to . the
other?
. A. No, sir.
.
Q. Did the 1nan who had the flashight go there and examine
that pole carefully?
1\.. You could see the pole.
Q. Did you go to it and go from one end to the other and
hold your flashlight on it, or examine· it real carefully from
one to the other?
A. No, sir, I did not.
Q. Did the man who had the flashlight do it?
A. I don't remember, I didn't see him.
Q. Didn't you stay with him all of the time 1
A. I wasn't right with him all of the time, I was just generally walking around.
Q. And you say somebody was looking for a watch?
A. I was with them when they were looking for the watch.
Q. Is that all you did, look for a watch Y
·
A. Yes, sir, and I walked around.
Q. That is all you did 1
A. 1[es, sir.

Witness stands aside.
•
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D. J. HARLES'S,
Sworn for Defendant.

DIRECT

EXA~1JNATION.
!

I

By Mr. Coleman:
Q. Where do you live?
A. Near Six Mile Bridge, on highway 60, Route 60.
Q. Do you know where this accident took place¥
A. Yes, sir.
Q. How far do you live from the scene of that accident¥
A. Something like a mile.
Q. Did you have occasion to go up and down tha.t road a
great deal; I suppose you do¥
.A. Yes, sir, I travel that road quite often.
Q. Please state to the jury whether or not you have seen
this pole lying along· the right of 'vay there prior to the time
of this accident t
A. Yes, sir, I seen the pole.
Q. Just state to the jury where the pole was~
A. In my judgment it was something like 31/2 or 4 feet fron1
the hard surface, on the shoulder of the road, laying up close
to the bank.
Q. Close to the bank Y
A. Yes, sir.
Q. Had you seen it there a number of times prior to the iime
of the accident 1
A. Yes, sir, several times. ·
Q. Did you go to the scene of the accident after it occurred f
A. I did,. I passed along there on Sunday after
page 246 ~ the· accident.
Q. Could you see any tracks even on Sunday
up the bank there 1
A. I did.
Q. Are you farniliar with the Highway Marker there Y
A. Yes, sir.
Q. Was that highway marker bent at all 1
A. Yes, sir, it was pushed in the direction of Lynchburg,
bent over in the direction of Lynchburg.
Q. Do you kno'v 'vhere the tracks were ; did they go up to
thatf
·
A. Yes, sir, the trac.ks came JIP the bank on that old dirt
road to the marker.
Q. Did you, in your observation, have any occasion to look
at the end of this pole Y
A. Yes, sir, I looked the pole over, but I didn't look it over
real close.
•
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Q. Did you see any marks on the end of the pole Y
A. No, sir, I did not.

CROSS EXAMINATION.
By Mr. Meeks:
Q. You say you did not look at the pole closely Y Can you
tell us positivel;y whether there were any marks on the end
of the pole~
·
A. No, I don't think there was, not in my judgment there
wasn't any, I walked up to the east end of the pole, that is the
way I came up to the wreck, from the east, and I
page 247 ~ walked up the side of the pole up to where there
was a bloody spot on the pole.
Q. How far was that bloody spot from the end of the p~le 1
A. I don't remember, but to the best of my recollection it\
was about two-thirds of the ways up to the best of my recollection.
Q. You did not go to the scene of the accident until on
Sunday¥
A. No, sir.
Q. The accident was on Thursday nig·ht, the 26th of lYiarch,
so the ·evidence discloses. When you examined this pole on
-Sunday-was that when you made your exa1nination.
A~ Yes, sir.
Q. Was that the tin1e you looked to see whether or not there
were any scars on it 1
A. Yes, sir, that is the time I seen the pole, the first tinw
I looked at the pole was on Su~day.
Q. Have you looked at it since that dayj
A. No, sir.
Q. When you examined this pole did you turn it over at aliT
A. No, sir.
Q. Suppose this pole had been turned ov-er since the accident and there were scars on the under side where the axle of
the automobile struck it, would you have seen them 1
A. I would not likely have seen them on the
pag·e 248 ~ underneath side.
Q. You didn't ·look to see whether there were
nny scars on the under side, or not?
A. No, sir.
Q. Do you remmnber what kind of a. pole this was, whether
straight or crooked 1
A. To my best recollection it had some curves in it, I don't
know just how much.
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Q. You don't know how many automobiles had been to that
place since the accident and the time you were there Y
A. No, sir.
Q. You don't know what made these tracks up the bank Y
A. I didn't see anything make them up the bank.
Q. And you didn't see anything strike the marker Y
A. I did not.
Q. Did you notice any chips or scars· on· this concrete
1narker?
·
A. I didn't pay any attention to that. Nothing more than
.the tracks led up to the marker and the marker was pushed
over.
Q. Did you see any scars on the marker at allY
A. Possibly I mig·ht have, I don't remember now, it is not
clear to my mind now whether there were any scars on it, or
not.
Q. Why do you remember so· clearly about the scars on the
end of the pole and you cannot tell us clearly about the scars
on the monument 7
A. They would show more plainly.
page 249 ~ Q. And you know, to the best of your judgment,
there wasn't any part of tha.t concrete marker
knocked out?
A. I don't remember as to that.
Witness stands aside.

EARL CARSON,
Sworn for Defendant.
DIRECT EXA:!vfiNATION.

Hy ~Ir. Coleman:
Q. Wha.t is your father's name?
A. Joe Carson.
Q. Where do you live f
A. About two miles froni Six ~file Bridge.
Q. On what road?
A. On Hig·hway #60.
.
· Q. You live down on the old Concord Road there 1
A. Yes, sir.
Q. You go down the old Concord Road, do you?
A. Yes, sir.
Q. Were you g·oing to school in ~I arch, 1931?
A. Yes, sir.
Q. When you go to school, did you come by that old Concord road or how did you go to school?
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.A. I came out the old road and go down the highway a little piece and get on the school bus.
Q. What is your age?
A. 15 years old.
:page 250} Q. Do you recall an accident which occurred
there in ~!arch, 1931 Y
A. Yes, sir.
Q. What time do you generally come out of there when you
go to school Y
A. Anywhere from half past seven to eight o'clock, and
sometimes after eight o'clock.
Q. When you come out of the mouth of that road there, did
you notice any traeks there at all 7
A. Yes, sir, I noticed where a. car had eome across through
this old road and up the bank and hit this road marker.
Q. Where did these tracks leave the ha.rd surface of the
roa.df
.A.. It left ·back there about the mouth of the road and came
through the old road.
Q. And 'vhere did they go then T
A. They went up and struck this road marker.
Q. How do you know they struck the road marker 7
.A. I saw the track where, it went up there.
Q. Was the road marker bent over any?
A. Yes, sir, it was bent over towards Lynchbu,rg.
Q. Whieh direction did it go after that 1
A. I don't know.
Q. What morning 'vas this when you were there; did I understand you to say it was the morning after the aooident T
A. Yes, sir.
Q. About 7 or 7 :30 Y
page 251 } A. Somewhere between 7 :30 and 8 o'clock.
Q. Did you observe a pole there?
Q. Tell the jury where· it was Y Had you seen the pole
there before the accidait when you came out there¥
A. Yes, sir, I had been seeing it there.
Q. Tell the jury where it was 1
A. Along at the foot of the bank. The bank sort of slopes
down and it was laying right at the foot of the bank.
CROSS

EXA~1INATION.

By ~Ir. · ~Iartin:
Q. You don't know anything about this accident, you didn't
see it?
A. No, sir.
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Q. You were not there 1
A. No, sir.
Q. Was the car there¥
A. No, sir.
Q. Did you· ever see this car that was in the wreck Y
A. No, sir.
Q. You don't know where that was picked up from Y
A. No, sir.
Q. You don't know what went up the bank' .
A. No, sir.
Q. You don't know how many cars were there the night of
the accident 1
A. No, sir.
page 252 ~ Ql. You don't know what line of travel they iollowed?
.
A. No, sir.
Q. You don't know what hit the marker¥
A. No, sir.
Q. Did you see a chipped place on the marker?
A. No, sir.
Q. Did you ever examine the pole carefully Y

A.

N~~~

.

Q. Was it a straight. or a crooked pole l
6

.A. It was fairly straight I think.
Q. Did you notice carefully to see ho'v close it was to the
edge of the hard surface 1
A. It was between 31/2 and 4 £eet from the hard surface.
Q. Was that the back end or the front end f
A. That was the front end towards Concord.
Q. And you say the pole was 31;2 to 4 feet from the m.acadamT
A. Yes, sir.
Q. And it had been lying in that position for n1onths and
months?
A. A right smart while.
•
Q. You know for six months, don't you 1
A. I reckon so.
Q. Within 31;2 or 4 feet of the edge of the macadan1 ·r
A. Yes, sir.
Q. There is no mistake about that¥
A. No, sir.
Q. Did you ever n1easure it?
page 253 ~ A. N·o, sir, I never measured it, I just looked
at it.
.
Q. That shoulder of the road from the edge of the 1nacadam
to the bank is about 7 feet wide, isn't it f
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A. I don't know how wide it is, but somewhere around six
or seven.
Q. And this pole was sorter lying up there about 3:lh. or 4
feet from the edge of the macadam¥
A. Yes, sir.
Witness stands aside.

W. F. LERNER,
Sworn for Defendant.
DIRECT EXAJ\IIINATION.
By Mr. Coleman:
Q. Where do you live f
A. On Route 60, about eight or nine miles from Lynchburg~

Q. Do you own your place there?
A. Yes, sir.
Q. Ho'v long have you been a resident of Campbell County?
A. Thirty years or longer than that I think ..
Q. Do you own any mill property down on the old Concord
Road? You have a. mill down there, don't you 1
A. Yes, sir, a saw mill.
Q. Do y.ou have occasion to go down from your
page 254 ~ home on Route 60, down the Concord Road 7
A. Yes, sir, sometimes I go two or three times
a week.
Q. Travelling up and down there, had you e·ver -observed a
telephone pole lying along the right of way there?
A. Yes, sir, I saw it many times.
Q. 'Vill you tell the jury where the pole was?
A. As near as I ·can recollect the pole was lying about four
or five feet from the hard surface over against the bank.
Q. Is there any doubt in your mind about that Y
A. No, sir, as near as I can recollect.
Q. How many times do you recollect seeing it there?
A. I reckon I saw it a hundred times there ..
Q. You heard, I suppose, that there was an accident up
there?
A. Yes, sir.
Q. In your staten1ent to the jury I suppose you mean you
had seen it before this accident?
A. Yes, sir, it laid there, I reckon, six or eight months or
60rnething like that, I don't rem.ember exactly.
Q. About ri~11e months, to be exact¥
A. Yes, sir.
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CROSS EXAlVIINATION..

J3y J\tir. Meeks:
Q:. You say this pole was 4 or 5 feet from the hard surface
of the road. Did you ever measure that distance Y
A. No, sir, I never measured it but I guessed it
page 255 ~ to be that.
·
Q. That is your judgment~
A. Yes, sir.
.
Q. How long did you see this pole bef.ore this accident Y
A. Seve~al months, I don't recall.

By Mr. Coleman:
Q. What I meant to ask you was, had you see the pole on
dift'er~nt occasions, several months before the accident'
A. Yes, sir, I saw it, I think it was six or eight months.
Q. .And you saw it all during that time and up to the date of
the accident Y
A. Yes, sir.
By Mr. Meeks:
Q. When was the last time you saw it before the accident 1'
A. Really I cannot recall that, it was on my road where I go
to the sawmill and sometimes I would go t'vo or th~ee times
a week and I think I saw it every time l pass·ed there.
By the Court:
Q. You said you passed there two or three times a. week1
A. Yes, sir, generally, when I wasn't sick,.I was laid up part
of the time with rheumatism, but I did pass there.
Q. Did you pass there shortly before the accident Y
A. Yes, sir.
Q. Did you pass there after the accident Y
page 256 ~ A. Yes, sir, three or four days afterwards.
Q. Did you notice any tracks going up towards
the marker?
A. No, sir, I never noticed that.
Q. Either before or after?
.
·A. No, sir, bnt the post or marker was kind of bent over
where something struck it.
Witness stands aside.
By Mr. Coleman: What about the photographs that you
wanted to introduce, Mr. ]\tiartin Y
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By Mr.. Martin: we· have come to the conclusion that we
will not introduce them.
By the Court: Very well.
End of all evidence.
page 257 ~

By Mr. Coleman: Now if your Honor please,
we desire to renew our motion made at the close
of the plaintiff's testimony, on the same grounds that I made
at that ~ime, and I want to add two additional grounds to the
motion, one, that the evidence shows now affirma~ively from
witnesses specially qualified on that subject that the accident
could not have happened as has been stated by the ()nly witnesses who testified to the occurrence; that under that state
of facts it was physically impossible, and under the rules of
our Court of Appeals, particularly in Brooks vs. Commonwealth, a. Court would not permit a verdic.t to stand "Qased on
such evidence; Two: That the evidence shows conclusively
now that this defendant corporation did not have any notice
of the dange·rous position of the pole, not only they themselves, but their servants and agents had made reasonable
inspections of the pole, and that they were laid as the permit said, in accordance with the Highway Department Rules,
and that their representative, to-wit: Two ma.intenance men
had made inspecti()ns of it and had not notified them of any
dangerous position of the pole, that is to say, they were laid
in accordance with the Statute of the State.
By the Co.urt: I will hear both sides fully on this motion.
(Said motion was argued fully by counsel for both plaintiff
and defendant, and the Court rendered the following opinion:)
Richardson's Admr's.,
vs.
Appalachian Electric Power ·Co.
page 258

~

OPINION OF COURT IN STRIKING OU'l'
PLAINTIFF'S' EVIDEN.CE.

The Court is to be congratulated upon the fine ability with
which this matter has been so fully presented by both sides.
The rule in regard to striking out evidence is, as I understand the utterances of our Supreme Court on that subject,
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that the. Court ought not to strike out evidence unless it would
set aside a verdict based upon that evidence. As to whether
or not it ought to set aside a verdict, it ought not to do so
unless there is no evidence to sustain 1t, or unless it is plainly
against the weight of the evidence.
In this case the plaintiff must bear the burden of proof that
the aooident complained of was caused by some negligence of.
the defendant, and that this negligence was the proximate
cause of the accident. On the other hand, where the defense
of contributory negligence is relied upon, the· defenda:nt must
show that contributory negligence by a preponde~ance of the
evidence unless it fairly appears from the plaintiff's own testimony. Now as to the question of primary negligence, according to the testimony of two of the plaintiff's witnesses,
this accident was caused by striking a pole which had been
place on the right of way of the highway, within some 18
inches t<? 3¥2 feet, I believe, according to the plaintiff's testimony, of the hard surface of the hig·hway. Under the statute
laws of Virginia, the defendant had a right to place the pol&
apon such portion ·of the right of way as would not interfere with the safety of the public in its ordinary use of the
highway. It may be that the jury could conclude from this
evidence that that duty had been violated by placing said pole
too close to the l1ard surface, but then we come to the question of whether or not this was the proximate cause of the
accident, and then to the question <>f whether or not plaintiff's
intestate was guilty of contributory negligence. Viewing the
case in that light and the evidence most favorable to the contention of the plaintiff, this Court feels compelled to come to
the conclusion that even if the placing of the pole was neglig·ence on the part of the defendant, yet it would be plainly
against the weight of the evidence to conclude that this was
the proximate cause of the accident, especially as
page 259 ~ it would be plainly against the evidence to conclude that the plaintiff's intestate was free from
contributory negligence. In vie'v of the evidence developed
today, after the Court refused on yesterday to strike out plaintiff's evidence, the Court feels that it is plainly against the
weight of the evidence to conclude that the striking of the pole
was the proximate cause of the accident, or that the plaintiff's intestate was not guilty of contributory negligence.
There is no case in Virginia which plainly settles this question upon such facts as we have here, but reasoning from the
principles laid down in the cases which have been decided by
the Supreme Court of Appeals of Virginia, there seems to be
no escape from the conclusion that he plaintiff has not 1nade
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out· a case against the defendant upon the question of proxinlate cause, and that the defendant has the right to have the
Court conclude from the Plaintiff's ·own evidence that the
plaintiff was guilty of contributory negligence in driving for
some distance before he reached the pole, if he did strike the
pole, upon the part of the highway right of way which is
not intended for travel, and which is not ordinarily used for
purpos·es of travel. Futhermore, the Court cannot disregard
the expert testimony which has been given to the e.ffect that
the accident could not possibly hav:e occurred in the way contended for by plaintiff. With all due respect to the testimony
of J.\llr. Kabler, the Court is obliged to take judicial notice of
the law of" physics testified to by Mr. De:h:fott and Mr. Jackson, that a body nwving in the manner in which this automobile was moving, and coming, and coming to an obstruction
which it strikes to the right of its center, would be obliged to
swing to the left and not to the right. The most reasonable
conclusion from all the evidence in this case is, that this accident was not occasioned by striking the pole at all, but was
occasioned ·by plaintiff's intestate driving up and striking the
highway marker which he evidently did through inattention
and by continuing in a straight line when he ought to have
rounded the curve on the hard surface. It \vill be plainly
against the weight of evidence for the jury to decide that this
accident happened in the way described by the two witnesse:s
who are relied on by the plaintiff, that is, the two witnesses
who w·ere in the automobile at the time of the accident, therefore under the principles of law stated in the beginning of the
deliverance of this opinion by the ·Court, the Court will be
obliged to set aside any verdict the jury might find on this
evidence in favor of the plaintiff, and for that reason it should
sustain the motion to strike out the evidence and instruct the
jury that there is no evidence on which it can base a verdict
for the plaintiff, and his will be accordingly done.
page 260

~

By Mr. Martin: We desire to except to the ruling of the Court in striking out the evidence for
the plaintiff.
By the Court : ''ery well.

Gentlemen of the jury, during the time that you were absent from the Court room, the Court has heard argument upon
the motion of the defendant to strike out the plaintiff's evidence, and has decided that that motion should be sustained,
because there is no evidence here which \vould be· sufficient to
upon hold and sustain a verdict for the plaintiff if one should
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be found by the jury. The burden of proof, of course, rests
on the plaintiff to establish a case by a preponderance of the
evidence, a~d the evidence for the plaintiff being all stricken
out, as insufficient, there can, of course, be no preponderance
in her favor, you will, therefore, find such verdict as under
the law thus stated you are able to find. Take the papers and
retire to your room and write your :v:erdict. You can state
'~the Court having stricken out the ·evidence, you find for the
defendant''.
Thereupon, the jury retired, and after some time returned
into the Uourt with the following verdict :
''We, the jury, find the evidence of the plaintiff insufficient,
and dismiss the case against the defendant.

J.

~-MASON,

Foreman.''

· By Mr. Coleman: I think it should be amended and put in
proper form before the jury is dismissed.
By the Court : I think if you will amend it by
page 261 ~ saying ''we the jury find the evidence of the plain.
tiff insufficient, and find the defendant not
guilty".
This is accordingly done, and the jury are discharged from
further consideration of the case.
By Mr. Martin: If Your Honor please, we move that the
verdict of the jury be set aside as contrary to the law and
the evidence, and that the Court give the plaintiff a new trial
or empannel a jury to assess damages, or enter up a judgment for the plaintiff, and further, that the verdict be set
aside because of error and misdirection on the part of the
Court in striking the plaintiff's evidence.
By the Court : The motion is overruled.
.
By ~Ir. !Iartin: We except to the Qourt's action in overruling our motion and ask that a suspension order be entered
affording us an opportunity to appeal the case.
By the Court: 'Viii 60 days be sufficient Y
By Mr. Martin: I think so.
· By the Court : Very well, and a bond of $100.
By Mr. Martin: 'rery well.
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''.EXHIBIT JACKSON A''.

No. 7029
Office of
THE DEPARTMENT OF IDGHWAYS OF VffiGINIA,
Richmond, Virginia.
Route No. 10
County ·Campbell.
PERMISSION IS HEREBY GI,TEN Appalachian Elec.
Power. Co., Lynchburg, Va., so far as the State Highway
Commission has the right and power to gTant the same to
erect 165 poles along state highway route 10 between Tyreeana and Concord, Va., an approximate distance of 8.2 miles
for pupose of constucting a 6,600 volt 3 phase electric line
along the highway between the above mentioned two points,
poles to be placed not more than 2 feet from prope:rty line.
Said work to be completed within 90 days from the date
hereof.
The work, hereby· permitted, shall be done under and in ac- ·
cort:lance with the rules and regulations of the State Highway
Commission of Virginia, so far as said rules are applicable
1.hereto, .said Highway Commission reserving full municipal
control over the subject matter of this permit.
THE S'TATE HIGHWAY COMMISSION OF VIRGINIA.
H. G. SHIRLEY, Commissioner.
May 23rd, 1930.
~

SCALE OF INSPECTION CHARGES· .AND
GUARANTEE CHECKS REQUIRED IN
CONNECTION WIT·H PERMITS ADOPTED BY· THE
STATE HIGHWAY COMMISSION, SEPTE·MBER 28,
1927.
.
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Pole Lines Inspection

Guarantee.

For each $ 1.00 or less ........... $ 10.00
Poles-25c each For each
2.50. . . . . . . . . . . . . . . . . . 25.00
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Guys-25c each· For each
Wires----$2.50 for For each
· crossing
For each

. 5.00· ........ ~ . . . . . . . . .
10.00. . . . . . . . . . . . . . . . . .
15.00. . . . . . . . . . . . . . . . . .
25.00. . . . . . . . . . . . . . . . . .

50.00
100.00
150.00
250.00

or as specified by District Engineer.
No inspection cha.rge is made for the erection of a new pole
in place of an old one.
Pipe Lines
Driven under Highway
Highway_ Cut
Soil or Gravel
Macadam or Concrete
Parallel to Highway..
Up to-100 feet
101 to-500 feet
501 to-1001 feet
1001 to-1 mile
1 mile to-5 miles

Inspection.
$ 2.50

Guarantee.
$ 10.00'

2.50
2.50

25.0(}
50.00

2.50
5.00
7.50
10.00
50.00

25.00
50.00
75.00
100.00
500.00

Or as specified ·by District Engineer.
If application is made for laying a. pipe line over 5 miles
in length information as yo amount of inspection and guarantee will be furnished by District Engineer on request.
No charge is made for house connections with a main already laid.
·
Entrances.
Inspection. Guarantee.
Uniform Charge
$ 2.50
$15.00
2.50
25.00
vVhere Drain pipe is necessary
No cllarge is made where materials are furnished by applicant and States does work.
lVIOVING HOUSES, Etc..
Variable~

Left to discretion of District Engineer.

. . Note: Applications for permits should be accompanied by
¢hecks unless from a City, Town, or other public department,
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operating without profit. The application should be sent to
District Engineer.
Companies doiug continuous construction work in the State
can put up a bond or certified cheek for $1,000.00 to secur(j
:various permits by stating on permit that guarantee is covered by such bopd or check.

(ABOVE SCAI·E SUBJECT T·O CHANGE WITHOUT
NOTICE.)
page 264
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I, Don P. Halsey, Judge of the Circuit Court of
Campbell County, Virginia, who presided over the
foregoing trial, do hereby certify that the foregoing is a tr-ue
and correct stenographic copy of the report of all the testinlOny that 'vas introduced and other incidents of the trial
therein, including all the ~nstructions given, refused and
an1ended, all exhibits or other writings introduced in evidence
or presented to the trial Court, all questions raised and all
rulings thereon and exceptions thereto in the case of F. ~1..
R.ichardson, Admrx., vs. Appalachian Electric Power Co.,
tried in the Circuit Court of Campbell County, Virginia, on
the 30th day of June and 1st day of July, 1932, and it appears
in writing that the defendant's attorneys have had reasonable notice of the time and place when the report of testimonv and other incidents of the trial would be tendered and
presented to the undersigned for certification, 'vhich is certified within sixty days after final judgment.
Given under n1y hand this the lOth day of Aug., 1932.
DON P. HALSEY, Judge.
1. C. W. Woodson, Clerk of the Circult Court of Campbell
County, Virginia, do hereby certify that the· foregoing stenographic copy or report of testimony and other incidents in the
trial of the case of F.l\L Richardson, Admrx., vs. Appalachian
Electric Po,ver Cmnpany, was filed with me as Clerk of said
Court on the lOth day of August, 1932.
C. W. WOODSON, Clerk.
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I. C. W. Woodson, Clerk of the Circuit Court of
Campbell County, hereby certify that the foregoing is a true and correct transcript of the record of said
Court in the case of Frances 1\L Richardson, Administratrix of
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Peyton H. Richardson, Deceased, Plaintiff, against Appalachian Electric Power Company, a Corporation, Defendant; and
that the Pictures and Blue Prints herewith identified by the
certificate and signature of the Clerk of said Court, were used
in the trial of this case, and that notice as required by Sections
625B-f and 6339 of the Code of ;virginia were duly given as
appears by paper writings filed with the record of said Court.
Given under my hand this loth day of August, 1932.

C. W. WOODSON, Clerk.
Fee for transcript $15.00.

C. W. WOODSON, Clerk.
A Copy-Teste:

H. STEWART JONES, C. 0.
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