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I guess his head was possibly a foot from the hard surface, it
.was lying at kind of an angle. )

Q. Are you fairly familiar with automobiles?

A. I am a mechanie.

Q. That is your trade, an antomobile mechanic?

- A. Yes, sir.

Q. Did you make any observation of any tracks at the time
of the accident?

A. Yes, sir, I did notice tracks on the old road, beginning up
about where that road leaves the highway and it continued
straight over the corner of the bank and up on top of the
bank. The old road turns off at an angle and the bank slopes
down from the highway into the old réad something like that
(indicating).

Q. Did they pass up to the highway marker or did you ob-
serve that?

A. Yes, sir, the highway marker was hit.

- Q. Was the highway marker leaning any?

A. Yes, sir, some, towards Lynchburg.

. Q. Where did the tracks go after that?

A. They were in the leaves and you couldn’t well make out
the tracks, but you could see where the track had been.

Q. Was the ground torn up any there?

A. Some, yes, sir, it seems there was a low stump there and
something had hit the stump.

page 236 CROSS EXAMINATION.

By Mr. Meeks:

Q. Where was this body located?

A. I would say about five or six feet from the end of the
pole.

Q. In what direction?

A. It was towards Concord, from the end of the pole,
slightly from the pole.

Q. You mean the body was lying five or six feet from the
far end of the pole towards Concord?

A. As near as I can guess, I think that is about right.

Q. How far was it from the body back to the radiator of
the car?

A. I don’t know the length of the pole, I couldn’t say, I
don’t think the rear axle was quite up to the pole, but I am
not positive.

Q. Assuming this was a 30-foot pole, how far would you
say the body was from the radiator of the car?
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A. T guess that would be about 15 or 18 feet possibly, as
near as I can estimate it.

Q. How many automobiles were there when you got there?

A. Mr. Steele and one more I think is all that was there,
1 am not positive though.

Q. There were only two cars there when you arrived?

A. That is all I remember.

Q. Had the ambulance been there?

A.. The ambulance had left with the girl, and I think one

boy I met up on the hill just below where the acei-
page 237 } dent happened.
Q. On the Liynchburg side?

A. Yes, sir.

Q. Going back towards Lynchburg? :

A. Yes, sir, and I was coming out of Lynchburg, gomg
home.

Q. You don’t know how the ambulance moved up there at
the scene of the accident?

A, No, sir.

Q. You don’t know where the ambulance went or Whether it
went on the bank, or not?

A. No, sir.

Q. You don’t know whether any other car went up on the
bank, or not?

A. No, sir.

(. Did you look to see where the end of this pole was
struck?

A. Inoticed but there wasn’t any marks on it.

Q. You notlced that?

A. Yes, sir, I was watching the tracks and the end of the
pole, I make it a habit to look at everything like that around
an accident, on account of my business.

Q. And you know there were no marks on it?

A. T never saw any.

Q. How did you examine it ?

A. I looked at it. ,

Q. Did you have a light?

A. I had a flashlight in my ecar.
page 238 } Q. And you held it up and looked at it?

A. Yes, sir, I loocked at everything around
there. ' ‘

Q. Did you examine the tracks too?

A. Yes, sir.

Q. Why did you make such a careful examination?

Al Tt is just a habit of mine in my business, noticing things
like that.
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Q.- And you got your flashlight and examined the end of the
pole and followed all of those tracks there?

A. T noticed everything in general.

Q. Did you notice any marks on- this concrete marker?

A. Yes, sir, the concrete marker I think had one or two .
chipped places, you could tell something had struck it because
it was leaning.

Q. Where were those chipped places?

*A. They were on the marker, above the ground, I couldn’t
say where.

Q. You don’t know whether they were on the Concord or
Lynchburg side?

A. On the Concord side.

Q. These chipped marks were on the Concord side?

A. Yes, sir.

Q. Were there any chipped marks on the Lynchburg side
at all?

A. Not as I remember.

Q. If there had been any there you would have seen them?

A. Possibly so.

Q. You looked at that with your flashlight?

page 239+  A. Yes, sir.

Q. And there was two of them? ‘
One or two, possibly three. ;
On the Concord side?
Yes, sir.
And none on the Lynchburg side?
No, none as I remember of.
And you examlned that with your flashlight?
Yes, sir.
Do you recognize that picture? ‘
Yes, sir. .’
Which direction is Lynchburg on that picture?
Here (indicating).
You recognize that concrete marker?
. Yes, sir.
Do you see any marks on it?
. You cannot see that in the picture because it was only
a small chipped place, they wouldn’t show up.
" Q. What is that right there?

A. Tt seems to be here.

Q. Which side of the marker is that on?

A. The Lynchburg side.

Q. I'thoight you said there wasn’t any chipped place on the
Liynchburg side?

A. I said not as I remember of.

FOPOPOFOFOFOFOL
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Q. You said there were two or three on the Concord side;
where are they?
A. They are so small they don’t show up here.

page 240} By Mr. Meeks: I will ask the jury to look at
the chip on the concrete marker and see whether
‘they can see it or not.

Q. Now you told us you saw scars on the end of the pole.

f&. I didn’t say that, I didn’t see any on the end of the
pole.

Q. Then I misunderstood you, you didn’t see any scars on
the end of the pole?

A. T did not.

Q. None at all?

A. Absolutely none.

Q. That is right?

A. Yes, sir.

Q. If there were any sears on the end of the pole you did
not know it?

A. No, sir.

Q. And you did not see them?

A. No, sir.

Witness stands aside.

page 241} MALCOLM BOOKER,
Sworn for Defendant.

DIRECT EXAMINATION,

By Mr. Coleman:

Q. Where do you live?

A. Tower Hill

Q. What county is that in?

A. Appomattox.

Q. Were you with these other young men from Appomattox
along Route 60 when an accident had recently occurred there?

A. Yes, sir.

Q. Who were you with?

A. T was with James Morris.

Q. Did you see the pole along there?

A. Yes, sir.

Q. Please state to the jury where the pole was?

A. The pole was on the right-hand side of the road, going
around the curve, going towards Lynchburg.
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Q. Where abouts was it with reference to the bank theré? )
A. It was right in the water furrow, right up agamst the

Jbank.

@

. Did you see this car there?
A. Yes, sir, I saw it after the wreek.
How was it standing?
. It was standing straddling the pole, the front of it was.
Facing in which direction?
. Appomattox.
. Where was this young man’s body at the time you got
there? :
page 242} A, It was lying out from the pole in front of
the car.
Lying out from the pole in front of the car?
Yes, out more towards the highway.
Did you see any tracks there at the time?
Tracks of automobiles? '
Tracks of an automobile going up the bank?
Yes, sir.
Which way did they go? .
. They went up—it was a kind of a peeked bank, going
up to the marker and the car tracks went up there.
Q. Where did they go to, to the marker?
A. Yes, sir, there was a whole lot of marks at the marker
Q. Which way was the marker tilted, did you notice that?
A. It was tilted towards Lynchburg.
Q. Did you see any other marks—was the ground torn up
any?
A. It wasn’t torn up so much, but you could tell something
had been up there—

CROSS EXAMINATION.

CrOope

POPOPOPO

By Mr. Martin:

Q. About that marker, wasn’t there a lot of dead leaves so
you couldn’t follow a track up there?

A. No, sir, it was cleaned up.

Q. Sir? :

A. There wasn’t any leaves around the marker,
page 243 | right at the back of it.
Q. You could follow the tracks all right?

A. You could see the marks of the car.

Q. My question was whether or not any leaves around the
marker obscured and prevented the car making any impres-
sion so you could follow them and you said no.

A. There was leaves around the marker but they were not
so you couldn’t tell about the tracks there.
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Q. TNhey didn’t keep you from following the tracks?
o, sir,
I suppose you followed them with a flashlight?
Yes, sir.
I suppose you had one, too?
. No, sir, I didn’t have one.
. Who had a flashlight?

A. Somebody in the bunch had one, and we were looking
for a watch, the whole bunch of us.

Q. Was Mr Lee one of those boys?

A. Yes, sir, he was in the bunch.

Q. He had a flashlight, didn’t he?

A. T don’t remember

Q. Was there more than one ﬂashhght there?

A. I don’t remember that.

Q. You surely remember in the night time, searching around
where you could see all the tracks, whether there was more
than one flashlight in your little group?

A. T was kind of frustrated.
page 244 } Q. And ain’t the whole truth of the matter, that
you are sort of frustrated now?

A. No, sir, I know there was a flashlight in the bunch, I
don’t know about two, I know about one.

Q. You examined the pole carefully from one end to.the

pObCPOp

- other?

- A. No, sir.

Q. Did the man who had the ﬁash1g'ht go there and examine
that pole carefully?

A. You could sce the pole.

Q. Did you go to it and go from one end to the other and
hold your flashlight on it, or examine it real carefully from
one to the other? .

A. No, sir, I did not.

Q. Did the man who had the flashlight do it?

A. I don’t remember, I didn’t see him.

Q. Didn’t you stay with him all of the time?

A. T wasn’t right with him all of the time, I was just gen-
erally walking around.

Q. And you say somebody was looking for a watch?

A. T was with them when they were looking for the watch.

Q. Is that all you did, look for a watch?

A. Yes, sir, and I walked around.

Q. That is all you did?

A, Yes, sir.

Witness stands aside.
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page 245 } D. J. HARLESS,
Sworn for Defendant.

DIRECT EXAMINATION.

By Mr. Coleman:

Q. Where do you live?

A. Near Six Mile Bridge, on highway 60, Route 60.

Q. Do you know where this accident took place?

A. Yes, sir.

Q. How far do you live from the scene of that accident?

A. Something like a mile.

Q. Did you have occasion to go up and down that road a
great deal; 1 suppose you do?

A. Yes, sir, I travel that road quite often.

Q. Please state to the jury whether or not you have seen
this pole lying along the right of way there prior to the time
of this accident?

A. Yes, sir, I seen the pole.

Q. Just state to the jury where the pole was?

A. In my judgment it was something like 314 or 4 feet from
the hard surface, on the shoulder of the road, laying up close
to the bank.

Q. Close to the bank ?

A. Yes, sir,

Q. Had you seen it there a number of times prior to the time
of the accldent? ,

A. Yes, sir, several times.

Q. Did youn go to the scene of the accident after it occurred?

A. I did, I passed along there on Sunday after
page 246 } the accident.
Q. Could you see any tracks even on Sunday
up the bank there?

A. I did.

Q. Are you familiar with the Hwhway Marker there?

A. Yes, sir.

Q. Was that highway marker bent at all?

A. Yes, —sir, it was pushed in the direction of Lynchburg,
bent over in the direction of Liynchburg.

Q. Do you know where the tracks were; did they go up to
that?

A. Yes, sir, the tracks came up the bank on that old dirt
road to the marker.

Q. Did you, in your observation, have any occasion to look
at the end of this pole?

A. Yes, sir, I looked the pole over, but I didn’t look it over
real close.
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Q Did you see any marks on the end of the pole?
. No, sir, I did not.

CROSS EXAMINATION.

By Mr. Meeks:

Q. You say you did not look at the pole closely? Can you
tell us positively whether there were any marks on the end
of the pole?

A, No I don’t think there was, not in my judgment there
wasn’t any, I walked up to the east end of the pole, that is the

way I came up to the wreck, from the east, and I
page 247  walked up the side of the pole up to where there
was a bloody spot on the pole.

Q. How far was that bloody spot from the end of the pole?

A. T don’t remember, but to the best of my recollection if
was about two-thirds of the ways up to the best of my recol-
lection.

Q. You did not go to the scene of the accident until on
Sunday?

A. No, sir.

Q. The accident was on Thursday night, the 26th of March,
so the evidence discloses. When you examined this pole on
-Sunday—was that when you made your examination.

A, Yes, sir.

Q. Was that the time you looked to see whether or not there
were any sears on it?

A. Yes, sir, that is the time I seen the pole, the first time
I looked at the pole was on Sunday.

Q. Have you looked at it since that day?

A. No, sir.

Q. When you examined this pole did you turn it over at all?

A. No, sir.

Q. Suppose this pole had been turned over since the acci-
dent and there were scars on the under side where the axle of
the automobile struck it, would you have seen them?

A. I would not likely have seen them on the
page 248 } underneath side.

Q. You didn’t 1ook to see whether there were
any scars on the under side, or not?

A. No, sir.

Q. Do you remember what kind of a pole this was, whether
straight or crooked?

A. To my best recollection it had some curves in it, I don’t
know just how much.
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Q. You don’t know how many automobiles had been to that
place since the accident and the time you were there?

A. No, sir.

Q. You don’t know what made these tracks up the bank?

A. I didn’t see anything make them up the bank.

Q. And you didn’t see anything strike the marker?

A. T did not.

Q. Did you notice any chips or scars® on - this concrete
marker?

A. I didn’t pay any attention to that. Nothing more than
the tracks led up to the marker and the marker was pushed
over.

Q. Did you see any scars on the marker at all?

A. Possibly I might have, I don’t remember now, it is not
clear to my mind now whether there were any sears on it, or
not.

Q. Why do you remember so-clearly about the scars on the
end of the pole and you cannot tell us clearly about the scars
on the monument?

A. They would show more plainly.
page 249 } Q. And you know, to the best of your judgment,
there wasn’t any part of that concrete marker
knocked out?
A. I don’t remember as to that.

‘Witness stands aside.

EARL CARSON,
Sworn for Defendant.

DIRECT EXAMINATION.

Mr. Coleman R '
. What is your father’s name?

. Joe Carson.

Where do you live?

About two miles froni Six Mile Bridge.

On what road?

On Highway #60.

You live down on the old Concord Road there?

. Yes, sir.

You go down the old Concord Road, do you?

. Yes, sir.

Were you going to school in March 1931%

. Yes, sir.

. When you go to school, did you come by that old Con-
cord road or how did you go to school?

B

)
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A. T came out the old road and go down the highway a lit-
tle piece and get on the school bus.
Q. What is your age?
A. 15 years old.
page 250 } Q. Do you recall an acmdent which oceurred
there in March, 1931¢
- A. Yes, sir.
Q. What time do you generally come out of there When you
go to school?
A. Anywhere from half past seven to eight o’clock, a,nd
sometimes after eight o’clock.
Q. When you come out of the mouth of that road there, did
you notice any tracks there at all?
A. Yes, sir, I noticed where a car had come across through
this old road and up the bank and hit this road marker.
Q. Where did these tracks leave the hard surface of the
road?
A. It left back there about the mouth of the road and came
through the old road.
And where did they go then?
. They went up and struck this road marker.
How do you know they struck the road marker?
. I saw the track where it went up there.
Was the road marker bent over any?
Yes, sir, it was bent over towards Lynchburg.
Which direction did it go after that?
. I don’t know.
. What morning was this when you were there; did I un-
derstand you to say it was the morning after the accident ?
A. Yes, sir.
Q. About 7 or 7:30¢
page 251 } A. Somewhere between 7:30 and 8 o’clock.
Q. Did you observe a pole there?
Q. Tell the jury where it was? Had you seen the pole
there before the accident when you came out there?
A. Yes, sir, I had been seeing it there.
Q. Tell the jury where it was?
A. Along at the foot of the bank. The bank sort of slopes
down and it was laying right at the foot of the bank.

CROSS EXAMINATION.

cb@?@>@>@

By Mr.-Martin: X
Q. You don’t know anything about this accident, you didn’t

see it?
A. No, sir.
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Q. You were not there?

A. No, sir.

Q. Was the car there?

A. No, sir.

Q. Did you ever see this car that was in the wreck?

A. No, sir.

Q. You don’t know where that was picked up from?

A. No, sir.

Q. You don’t know what went up the bank?

A. No, sir.

Q. You don’t know how many cars were there the night of
the accident?

A. No, sir.
page 252} Q. You don’t know what line of travel they fol-
lowed?

A. No, sir.

Q. You don’t know what hit the marker?

A. No, sir.

Q. Did you see a chipped place on the marker?

A. No, sir.

Q. Did you ever examine the pole carefully?

A. No, sir.

Q. Was it a straight or a erooked pole?

A. Tt was fairly straight I think.

Q. Did you notice carefully to see how close it was to the

edge of the hard surface?

A. It was between 31% and 4 feet from the hard surface.

Q. Was that the back end or the front end?

A. That was the front end towards Concord.

Q. And you say the pole was 31% to 4 feet from the mac-
adam?

A. Yes, sir.

Q. And it had been lying in that position for months and
months?
. A right smart while. ’
You know for six months, don’t you?
. I reckon so.
Within 3% or 4 feet of the edge of the macadam?
. Yes, sir. :
There is no mistake about that?
. No, sir.

Q. Did you ever measure it?
page 253 }  A. No, sir, I never measured it, I just looked
at it,

Q. That shoulder of the road from the edge of the macadam

to the bank is about 7 feet wide, isn’t it?

BOPOPC B
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A. T don’t know how wide it is, but somewhere around six
or seven.

Q. And this pole was sorter lying up there about 31%.or 4
feet from the edge of the macadam?

A. Yes, sir.

Witness stands aside.

W. F. LERNER,
Sworn for Defendant.

DIRECT EXAMINATION.

By Mr. Coleman:

Q. Where do you live?

A. On Route 60, about eight or nine miles from Lynch-
burg.

Q. Do you own your place there?

A. Yes, sir.

Q). How long have you been a resident of Campbell County?

A. Thirty years or longer than that I think.
. Q. Do you own any mill property down on the old Concord
Road? You have a mill down there, don’t you?

A. Yes, sir, a saw mill.

Q. Do you have occasion to go down from your
page 254 ! home on Route 60, down the Concord Road?
A. Yes, sir, sometlmes I go two or three times

a week.

Q. Travelling up and down there, had you ever observed a
telephone pole lymg along the rwht of way there?

A, Yes, sir, 1 saw 1t many tlmes

Q. Will you tell the jury where the pole was?

A. As near as I can recollect the pole was lying about four
or five feet from the hard surface over against the bank.

Q. Is there any doubt in your mind about that?

A. No, sir, as near as I can recollect.

Q. How many times do you recollect seeing it there?

A. T reckon I saw it a hundred times there..

Q. You heard, I suppose, that there was an accident up
there?

A. Yes, sir.

Q. In your statement to the jury I suppose you mean you
had seen it before this accident?

A. Yes, sir, it laid there, I reckon, six or eight months or
something like that, I don’t remember exactly.

Q. About nzne months, to be exact?

A. Yes, sir. .
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. '~ CROSS EXAMINATION..

By Mr. Meeks:
Q. You say this pole was 4 or 5 feet from the hard surface
of the road. Did you ever measure that distance?
A, No, sir, I never measured it but I guessed it
page 255 } to be that.
Q. That is your judgment?
A. Yes, sir.
Q. How long did you see this pole before this accident?
A. Several months I don’t recall.

By Mr. Coleman:

Q. What I meant to ask you was, had you see the pole on.
difterent occasions, several months before the accident?

A. Yes, sir, I saw it, I think it was six or eight months.

Q. And you saw it all during that time and up to the date of
the accident?

A. Yes, sir.

By Mr. Meeks:
Q. When was the last time you saw it before the accident?’
A. Really I cannot recall that, it was on my road where I go
to the sawmill and sometimes I would go two or three times
a week and I think I saw it every time 1 passed there.

By the Court:
Q. You said you passed there two or three times a week?
A. Yes, sir, generally, when I wasn’t sick, I was laid up part
of the time with rheumatism, but I did pass there.
Q. Did you pass there shortly before the accident?
A. Yes, sir.
Q. Did you pass there after the accident?
page 266 }  A. Yes, sir, three or four days afterwards.
Q. Did you notice any tracks going up towards
the marker?
A, No, sir, I never noticed that.
Q. Either before or after?
-A. No, sir, but the post or marker was kind of bent over
where something struck it.

Witness stands aside.

By Mr. Coleman: What about the photographs that you
wanted to introduce, Mr. Martin?
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By Mr. Martin: We have come to the conclusion that we
will not introduce them.
By the Court: Very well.

End of all evidence.

page 2567 } By Mr. Coleman: Now if your Honor please,

we desire to renew our motion made at the close
of the plaintiff’s testimony, on the same grounds that I made
at that time, and I want to add two additional grounds to the
motion, one, that the evidence shows now affirmatively from
witnesses specially qualified on that subject that the accident.
could not have happened as has been stated by the only wit-
nesses who testified to the occurrence; that under that state
of facts it was physically impossible, and under the rules of
our Court of Appeals, particularly in Brooks vs. Common-
wealth, a Court would not permit a verdict to stand based on
such evidence; Two: That the evidence shows conclusively
now that this defendant corporation did not have any notice
of the dangerous position of the pole, not only they them-
selves, but their servants and agents had made reasonable
inspections of the pole, and that they were laid as the per-
mit said, in accordance with the Highway Department Rules,
and that their representative, to-wit: Two maintenance men
had made inspections of it and had not notified them of any
dangerous position of the pole, that is to say, they were laid
in accordance with the Statute of the State.

By the Court: I will hear both sides fully on this motion.
(Said motion was argued fully by counsel for both plaintiff
and defendant, and the Court rendered the following opin-
ion:)
Richardson’s Admr’s.,
vs.
Appalachian Electric Power Co.

page 258 } OPINION OF COURT IN STRIKING OUT
PLAINTIFF’S EVIDENCE.

The Court is to be congratulated upon the fine ability with
which this matter has been so fully presented by both sides.

The rule in regard to striking out evidence is, as I under-
stand the utterances of our Supreme Court on that subject,
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that the Court ought not to strike out evidence unless it would
set aside a verdict based upon that evidence. As to whether
or not it ought to set aside a verdiet, it ought not to do so
unless there is no evidence to sustain 1it, or unless it is plainly
against the weight of the evidence.

In this case the plaintiff must bear the burden of proof that
the accident complained of was caused by some negligence of
the defendant, and that this negligence was the proximate
cause of the accident. On the other hand, where the defense
of contributory negligence is relied upon, the defendant must
show that contributory negligence by a preponderance of the
evidence unless it fairly appears from the plaintiff’s own tes-
timony. Now as to the question of primary negligence, ac-
cording to the testimony of two of the plaintiff’s witnesses,
this accident was caused by striking a pole which had been
place on the right of way of the highway, within some 18
inches to 314 feet, I believe, according to the plaintiff’s tes-
tlmony, of the hard surface of the highway. Under the statute
laws of Virginia, the defendant had a right to place the pole
nipon such portion of the right of way as would not inter-
fere with the safety of the public in its ordinary use of the
highway. It may be that the jury could conclude from this
evidence that that duty had been violated by placing said pole
too close to the hard surface, but then we come to the ques-
tion of whether or not this was the proximate cause of the
accident, and then to the question of whether or not plaintiff’s
intestate was guilty of contributory negligence. Viewing the
case in that light and the evidence most favorable to the con-
tention of the plaintiff, this Court feels compelled to come to
the conclusion that even if the placing of the pole was negli-
gence on the part of the defendant, yet it would be plainly
against the weight of the evidence to conclude that this was

the proximate cause of the accident, especially as
page 259 } it would be plainly against the ev1dence to con-

clude that the plaintiff’s intestate was free from
contributory negligence. In view of the evidence developed
today, after the Court refused on yesterday to strike out plain-
liff’s evidence, the Court feels that it is plainly against the
weight of the evidence to conclude that the striking of the pole
was the proximate cause of the accident, or that the plain-
tiff’s mtestate was not guilty of contrlbutory negligence.
There is no case in Virginia which plainly settles this ques-
tion upon such facts as we have here, but reasoning from the
principles laid down in the cases which have been decided by
the Supreme Court of Appeals of Virginia, there seems to be
no escape from the conclusion that he plaintiff has not made
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out a case against the defendant upon the question of proxi-
mate cause, and that the defendant has the right to have the
Court conclude from the Plaintiff’s own evidence that the
plaintiff was guilty of contributory negligence in driving for
some distance before he reached the pole, if he did strike the
pole, upon the part of the highway right of way which is
not intended for travel, and which is not ordinarily used for
purposes of travel. Futhermore, the Court cannot disregard
the expert testimony which has been given to the effect that
the accident could not possibly have occurred in the way con-
tended for by plaintiff. With all due respect to the testimony
of Mr. Kabler, the Court is obliged to take judicial notice of
the law of physies testified to by Mr. DeMott and Mr. Jack-
son, that a body moving in the manner in which this automo-
blle was moving, and coming, and coming to an obstruction
which it strikes to the right of its center, would be obliged to
swing to the left and not to the right. The most reasonable
conclusion from all the evidence in this case is, that this aceci-
dent was not occasioned by striking the pole at all, but was
occasioned by plaintiff’s intestate driving up and striking the
highway marker which he evidently did through inattention
and by continuing in a straight line when he ought to have
rounded the curve on the hard surface. It will be plainly
against the weight of evidence for the jury to decide that this
aceident happened in the way described by the two witnesses
who are relied on by the plaintiff, that is, the two witnesses
who were in the automobile at the time of the accident, there-
fore under the principles of law stated in the beginning of the
deliverance of this opinion by the ‘Court, the Court will be
obliged to set aside any verdict the jury might find on this
evidence in favor of the plaintiff, and for that reason it should
sustain the motion to strike out the evidence and instruet the
jury that there is no evidence on which it can base a verdiet
for the plaintiff, and his will be accordingly done.

page 260 } By Mr. Martin: We desire to except to the rul-
ing of the Court in striking out the evidence for
the plaintiff.
By the Court: Very well.

Gentlemen of the jury, during the time that you were ab-
sent from the Court room, the Court has heard argument upon
the motion of the defendant to strike out the plaintiff’s evi-
dence, and has decided that that motion should be sustained,
because there is no evidence here which would be sufficient to
upon hold and sustain a verdict for the plaintiff if one should
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be found by the Jury. The burden of proof, of course, rests
on the plaintift to establish a case by a preponderance of the
evidence, and the evidence for the plaintiff being all stricken
out, as insufficient, there can, of course, be no preponderance
in her favor, you w1ll therefore, find such verdict as under
the law thus stated you are able to find. Take the papers and
retire to your room and write your verdict. You can state
‘*the Court having stricken out the evidence, you find for the
defendant’’.

Thereupon, the jury retired, and after some time returned
into the Court with the following verdict:

‘“We, the jury, find the evidence of the plaintiff insufficient,
and dismiss the case against the defendant.

J. 8. MASON, Foreman.”’ ‘

"By Mr. Coleman: I think it should be amended and put in
proper form before the jury is dismissed.

By the Court: I think if you will amend it by

page 261 } saying ‘‘we the jury find the evidence of the plain-

tiff insufficient, and find the defendant not

guilty”’.

This is accordingly done, and the jury are discharged from
further consideration of fhe case.

By Mr. Martin: If Your Honor please, we move that the
- verdict of the jury be set aside as contrary to the law and
the evidence, and that the Court give the plaintiff a new trial
or empannel a jury to assess damages, or enter up a judg-
ment for the plaintiff, and further, that the verdict be set
aside because of error and misdirection on the part of the
Court in striking the plaintiff’s evidence.

By the Court: The motion is overruled. :

"By Mr. Martin: We except to the Oourt’s action in over-
ruhncr our motion and ask that a suspension order be entered
aﬂ'ording us an opportunity to appeal the case,

By the Court: Will 60 days be sufficient?

By Mr. Martin: I think so.

By the Court: Very well, and a bond of $100

By Mr. Martin: Very well.
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page 262 }. “EXHIBIT JACKSON A”’.
No.7020 '

Office of
THE DEPARTMENT OF HIGHWAYS OF VIRGINIA,

Richmond, Virginia.

Route No. 10
County Campbell.

PERMISSION IS HEREBY GIVEN Appalachian Elee.
Power Co., Liynchburg, Va., so far asthe State Highway
Comm1ss1on has the right and power to grant the same to
erect 165 poles along state highway route 10 between Tyree-
ana and Concord, Va., an approximate distance of 8.2 miles
for pupose of constueting a 6,600 volt 3 phase electric line
along the highway between the above mentioned two points,
poles to be placed not more than 2 feet from property line.
Eald work to be completed within 90 days from the date

ereof.

The work, hereby permitted, shall be done under and in ac-
cordance with the rules and regulations of the State Highway
Commission of Virginia, so far as said rules are applicable
thereto, said Highway Commission reserving full municipal
control over the subject matter of this permit.

THE STATE HIGHWAY COMMISSION OF VIRGINIA.
H. G. SHIRLEY, Commissioner.
May 23rd, 1930.

page 263} SCALE OF INSPECTION CHARGES: AND
GUARANTEE CHECKS REQUIRED IN
CONNECTION WITH PERMITS ADOPTED BY THE
STATE HIGHWAY COMMISSION, SEPTEMBER 28,
1927.

Pole Lines Inspection Guarantee.

Foreach $ 1.000r less........... $ 10.00
Poles—25c each For each 250, i 25.00
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Guys—25¢ each Foreach  5.00..... e ieeeenaa.. 50.00
‘Wires—$2.50 for Foreach 10.00.................. 100.00
crossing - Foreach 15.00.................. 150.00
25.00............ e 250.00

or as specified by District Engineer.

No inspection charge is made for the erection of a new pole
in place of an old one.

Pipe Lines Inspection.  Guarantee.
Driven under Highway $ 2.50 $ 10.00°
Highway Cut )
Soil or Gravel . 2.50 25.00
Macadam or Concrete 2.50 - 50.00
Parallel to Highway. o
Up to—100 feet o 2.50 25.00
101 to—500 feet 5.00 50.00
501 to—1001 feet S 7.50 75.00
1001 to—1 mile 10.00 100.00

1 mile to—>5 miles 50.00 500.00
Or as specified by District Engineer.

If application is made for laying a pipe line over 5 miles
in length information as yo amount of inspection and guar-
antee will be furnished by District Engineer on request.

No charge is made for house connections with a main al-
ready laid.

Entrances. Inspection. Guarantee.
Uniform Charge $ 2.50 $15.00
Where Drain pipe is necessary 2.50 25.00

No charge is made where materials are furnished by ap-
plicant and States does work.

MOVING HOUSES, Ete.
Variable. Left to diseretion of District Engineer.

. .Note: Applications for permits should be accompanied by
checks unless from a City, Town, or other public department,
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operating without profit. The lapplication should be sent to
Distriect Engineer.

Compauies doing continuous construction work in the State
can put up a bond or certified check for $1,000.00 to secure
various permits by stating on permit that guarantee is cov-
ered by such bond or cheek.

(ABOVE SCALE SUBJECT TO CHANGE WITHOUT
NOTICE.)

page 264 } I, Don P. Halsey, Judge of the Circuit Court of

(‘ampbell County, Vlro'mla, who presided over the
foregoing trial, do hereby certify that the foregoing is a true
and correct stenographlc copy of the report of all the testi-
mony that was introduced and other incidents of the trial
therein, including all the instructions given, refused and
amended, all exhibits or other writings introduced in evidence
or presented to the trial Court, all questions raised and all
rulings thereon and exceptions thereto in the case of F. M.,
Blchardson Admrx., vs. Appalachian Electric Power Co.,
tried in the Circuit Court of Campbell County, Virginia, on
the 30th day of June and 1st day of July, 1932, and it appears
in writing that the defendant’s attorneys have had reason-
able notice of the time and place when the report of testi-
mony and other incidents of the trial would be tendered and
presented to the undeisigned for certification, which is certi-
fied within sixty days after final judgment.

Given under my hand this the 10th day of Aung., 1932,
DON P. HALSEY, Judge.

I. C. W. Woodson, Clerk of the Cireuit Court of Campbell
County, Virginia, do hereby certify that the foregoing steno-
graphic copy or report of testimony and other incidents in the
trial of the case of F'. M. Richardson, Admrx., vs. Appalachian
Electric Power Company, was filed with me as Clerk of said
Court on the 10th day of August, 1932.

C. W. WOODSON, Clerk.

" page 265} 1. C. W. Woodson, Clerk of the Cireuit Court of

Campbell County, hereby certify that the fore-
going is a true and correct transeript of the record of said
Court in the case of Frances M. Richardson, Administratrix of
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Peyton H. Richardson, Deceased, Plaintiff, against Appalach-
ian Electric Power Company, a Corporation, Defendant; and
that the Pictures and Blue Prints herewith identified by the
certificate and signature of the Clerk of said Court, were used
in the trial of this case, and that notice as required by Sections
6253-f and 6339 of the Code of Virginia were duly given as
appears by paper writings filed with the record of said Court.
- Given under my hand this 10th day of August, 1932.

C. W. WOODSON, Clerk.

Fee for transeript $15.00.
C. W. WOODSON, Clerk.
A Copy—Teste:

H. STEWART JONES, C. C.
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