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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1544
THE CONTINENTAL INSURANCE COMPANY.,

vs.
L. D. PEED.

PETITION. FOR WRIT OF ERRORr.
To .the Honorable Chiei JuBtice and .A.s.sociate Judges of
the SuprenM Court of Vir_ginia·:

· Your petitioner, Continental Insurance Company of New
York City, a foreign corporation having an office, agency, and ·
doing business in the State of Virginia, respectfulljr repre~ents that the Circuit Court of Westmoreland County~ Vir~
ginia, on the 5th day of December in the year 1933, entered
a final judgment against it in favor of L. D. Peed, and ad..
judged that the said L. D. Peed recover of and from s.aid
Continental Insurance Company the sum of fifteen hll.ndr.ed
dollars ($1,500.00), 'vith interest thereon from the 27th day .of
July, 1933, until paid, and costs of twenty-five and 10;100
dollars ($25.10), all of which is shown by a certified copy ,Qf
the judgment of said court entered on the 5th day of December, 1933, and filed with the record in this case, and your
petitioner exhibits as a part of this petition a transcript of
the record in the proceedings of said action.
· Your petitioner is advised and represents that the said
judgment is erroneous and that it is aggrieved thereby.
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STATEMENT OF FACTS.

Lee D. Peed, \Vho is the appellee in this petition but wbo
was the plaintiff in the proceeding·s had in the Circuit Court
o.f' Westmoreland County, is a resident of Westmoreland
County, Virginia, and prior to the 28th day of July, 1933,
conducted a retail mercantile business at Peeds in said
county. He lived in a house nearby but usually slept in his
store when he was a.\vay from home but was a\vay from home
only about one or two nights a week. This store was not located in a village but on the public road and in the open
country and about seventy-five to one hundred yards fron1
Mr. Peed's dwelling-, which \vas located about seventy-five
yards from the public road. The store house was a two-story
wooden building," 36 feet wide and 48 feet long, and built on
the side of one of the front corners \Vas an addition, 12 feet
square, which was used for storage and where kerosene and
and salt fish were kept. It had a. metal roof and ~Ir. Peed
slept in the lower floor of the n1ain building, which \Vas all
in one room. He had been conducting· a mercantile business
here for some tiine and in 1925 :Nir. Peed's store house anu
stock of goods had been destroyed by fire and he had collected the insurance on same. On the 7th of June, 1933, Mr.
R. H. Harris, who was the owner and operator of the Stratford Insurance Ag-ency, which writes general insurance and
has its office at ~{ontross in Westmoreland County, met ~Ir.
Peed at Mr. Gee Johnson's store in the upper part of Westmoreland County and ~{r. Peed told him that he had been
carrying a policy with Dr. ~Iann, who had recently died, and·
who wrote fire insurance, which policy had expired on the
20th day of the preceding ~1:ay, and that he had not carried
any insurance since. ~{r. Harris, who \Vas the administrator
of Dr. Mann's estate, told ~Ir. Peed that he owed Dr. Mann
a bill for insurance and owed him a small bill and that he
could not afford to issue 1\fr. Peed a policy unless he could
pay him the premium. Mr. Peed then promised 1\fr. Harris
that if he \Vould write a policy in the amount of fifteen hundred dollars ($1,500.00) on Peed's stock of merchandise
aforesaid, he, Peed, would pay the premium as soon as he
harvested wheat, and :Mr. Harris then agreed that he would
write the policy and that it would take effect that day or the
next and not later. On July 28th, around two o'clock A. M.,
Mr. Peed's store house with its contents was on fire and before daylight of the morning· of July 28th it had been conlpletely destroyed. Mr. Peed himself testified that he left
home the afternoon before about three o'clock and ''worked
his 'vay up through the county and spent the night at Colo-
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Beach", which was about eighteen miles from his store,
and that he had left his store in the charge of his son, Donald
Peed, fifteen years of age. , The next morning about sun-up
J\ir. Peed returned to his home. Up to this time the pr.emium
on the policy of insurance, which had been issued on the 8th
day of June, 1933, had not been paid and the policy was still
in the possession of lVIr. Harris, the agent of Continental Insurance Con1pany, which issued same. On the day the fire
took place the following unsatisfied judgments against L. D.
Peed, the insured, 'vere of record in the Clerk's Office of
Westmoreland County:

Judgment in favor of International Harvester Company
in the amount of $599.66, 'vhich was entered on Febr"Qary 3,
1933.
Judgment in favor of Oliver Farm Equipment Sales Company, Inc., in the amount of $257.88, entered on April 28,
1933.
Judgment in favor of Union Oil Company, entered May
18, ~933, but not docketed until August 25, 1933, in the amount
of $45.55.
·
Judgment. in favor of Drury Lazenby & Company, entered
1\iay 18, 1933, in the amount of $65.68.
Nothing had been paid on any of the above judgments. On
the morning of the 28th of July, 1933, the day on which the
fire occurred, ~ir. Warren, state agent for the Continental
Insurance Company, called upon Mr. Harris, his local agent
a.t J\Iontross, and at that time neither of them had heard of
the fire which early that 1norning had destroyed Peed's stock
of goodR, and Mr. Warren informed 1\fr. Harris that for reasons of his own they would cancel this policy, but the policy
could not be cancelled legally wtthout giving notice to Mr.
Peed 'vhich had not been done, and just a few moments later,
while l\ir. Harris and Mr. Warren were still talking, the information was brought to them that Mr. Peed's stock of general merchandise had been totally destroyed by fire in the
early morning hours of that day.
A few clays thereafter Mr. Warren returned and together
with l\ir. Harris, they went to see l\£r. Peed, upon which occasion Mr. Warren told Peed that he had the policy with
him at that time and that the policy 'vas in force at the tin1e
of the fire, but that the company was denying liability under
the iron safe clause, but that he would deliver the policy to
1\fr. Peed if he would pay the premium. About ten days
later 1\fr. Peed paid the full amount of the premium ($42.75)
to J\1:r. Harris, and the policy was delivered to his son who1n
he had sent to bring the money and to get the policy.
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CIRCUMSTANCES ATTENDING FIRE AND CONDITION OrF IRON .SAFE IMMEDIATELY AFTER
FIRE.
The only witnesses who testified in the trial of this case,
who were present at the fire were, Donald Peed, the fifteen
-year old son of L. D. Peed, and Walter Henson, the uncle of
Donald. Both of these persons were living in Mr. Peed's
.dwelling house and according to the evidence Donald Peed
had been in charge of the store since Mr. Peed left the afternoon before. Son1ewhere about 8:00 or 8:30 that evening,
_Donald testified that he closed the blinds to the store, locked
the safe and locked up the store and then locked the gasoline tank on the outside and went to the dwelling house. He
testified that he knew he locked the saf~ because his uncle,
Walter Henson, was 'vith him and that when he left the store
his uncle asked him if he had locked the safe and he ·told him
that he had. Later, somewhere between 9:00 and 10:00 o'clock
that evening, some people from the neighborhood came to the
dwelling· house and asked Donald to go back to. the store and
sell them a wagon skein· and he went back to the store and
sold them the wagon skein and received from them $2.00 in
cash and he testified that he carried the $2.00 to the safe not
remembering that he had previously locked it and took hold
of the handle so as to pull the lever back and open the safe
and put the money in it but that about that tin1e he remembered that he had locked the safe when he closed the store
about two hours earlier and then he left the safe and carried
the money and put it in the money drawer. Then he closed
.the store and. locked it and returned to the house. He said
his uncle was not with him on this occasion. However, the
evidence of his uncle, Walter Henson, materially differs fron1
that of Donald inasmuch as Henson testified that he was not
with Donald the first time he locked the store and left it that
evening but did return with him to the store later when the
parties came after the wagon skein; that he did not go in
the store but remained on the porch while Donald was waiting
on·the customers and that when he had locked the store and
.had come out, he asked him if he had fastened up everything
and he said yes, but that he did· not see Donald lock the safe.
The witness, Henson, testified that some time during the
night he was awakened by a noise which sounded like something·· that, "kept cracking like a stove pipe", or "like the
noi$e of a dog slamming a door"; that he was half asleep ancl
lay there ten or fifteen minutes and kept hearing this noise
.and finally got up and looked out of the front window and
saw that the store was on fir:e; that he gave the alarm and

The Continental Ins. Co. v. L. D. Peed.

5

immediately went to the store while Donald \Vent about onefourth of a mile away to call their nearest neig·hbor, l\1:r.
1\:fothershead; that 'vhen he got to the store the fire was burning on the outside of the bale room and that corner of the store
and was so well advanced that it was impossible for him to
save anything out of the store; that they did get the scales
off the front porch and saved some things out of some outbuildings a few feet from the store. Donald Peed, who arrived a few minutes later, having called ~Ir. Mothershead
at his house, testified that the condition of the store was the
same as testified to by the witness, Henson and that both
agreed that. :Air. Peed returned somewhere about sun-up the
next morning when the store and contents had been completely destroyed. It is true that Robert Guttrich,. 'vho lived
about two miles from Peed's on the road from Peed's leading to. Oak Grove and .Colonial Beach, testined that he was
awakened by a car that passed his house about four o'clock
in the morning and that the car was going towards Oak Grove
and Colonial Beach ·and that he went outdoors a.nd saw the
fire but did not at that time kno'v that it 'vas Peed's store
that was burning and that between light and sun-up the next
morning he met Mr. Peed g·oing home; that Peed had in the
car with him a colored ·man by the name of Bob White, and
that he, Guttrich, told Peed that he saw a big fire that Inorning, that it looked to he in the neighborhood of his store and
that Peed replied, "I reckon it was my store.''
The most peculiar and unusual fact in connection with the
evidence in this case is that while the store was burning down
and after it had fallen in and very nearly burned down,
Donald Peed testified that he saw the safe in the burning
debris, and the door of the safe was at that time about onefourth open, and the safe was at the time he testified in the
same position a,nd condition it was when he sa'v it during the
:fire. As soon as the fire cooled sufficiently to permit, the evidence shows that the safe was examined; that there was nothing in it and that the door was about one-fourth open and
the lock was unlocked. 1\{r. E. D. Barnes, the safe and lock
expert of Richmond, Virginia, who had had twenty-eight
years of experience in that line of work, and who is generally
recognized all over the state as a highly skilled expert, testified that he examined the safe on the morning of the trial and
the evidence is that it was in the same condition then that
it was immediately after the fire: that he took the back plato
.of the lock off and examined the lock and the flanges that
held it in p~ace, and that if the safe had been locked, the
bolts thrown, and the combination locked, the door could not
have come open as it was while the fire was going on and im-
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mediately thereafter and as it \vas on the day 1\-Ir. Barnes
made his examination; that in the condition the lock was
when he examined it one could not take a Stilson wrench and
throw the bolt out, thereby locking it, and that if it had been
closed and locked immediately previous to the fire, neither
hea, a jar, nor anything· else, would have pulled it back in
an unlocked position; that, however, if the door had been
closed but left in an unlocked condition, the fire might have
sprung the door open. He further testified that there was
not the slightest evidence of any forced opening of the safe,
either in the mechanism of the lock, or on or about the door,
and that there 'verc no marks about the handle, or lock, or
any evidence of any attempted physical destruction, or impairment «;>f the lock; and that as an expert he 'vould say unhesitatingly that the safe was unlocked at the time of the
fire from the debris and a.n examination of the same.
The fire insurance policy issued by Continental Insurance
Company to Lee D. Peed as aforesaid insured the stock of
general merchandise at Peeds, Virginia, in the amount of
fifteen hundred dollars from the 8th day of J nne, 1933, at
noon to the 8th day of J nne, 19·34, at noon and contained what
is known as the iron safe clause, which will be specifically
set. out and discussed under the head of ''Argument and Authorities". Both L. D. Peed and his son, Donald Peed, testified that they kept the inventories and account of sales and
purchases, which are required under the iron safe clause, in
the safe, and the witnesses, Oldham Coates and C. H. Carter,
testified that they helped :Nir. Peed take an inventory in
February, 1933, and that the inventory aggregated at cost
price between $2,700. and $2,800. Donald Peed testified that
the inventories and accounts of purchases and sales were in
the iron safe 'vhen he closed it on the night of July 27, 1933.
The insurance company refused to admit their liability under this policy for the reason that the inventories and accounts of purchases and sales were not produced and Mr.
Peed's contention was that they had all been destroyed in
the fire, and that they were placed in the safe the night before the fire and the safe locked. He offered no explanation
as to why the safe should have been found open and unlocked
and evidently unlocked through use of the dial immediately
after the fire. He simply took the position that it was impossib~e for him to produce the inventories and books and
dmnanded payment under the policy. The defendant company refused to pay with the result that Mr. Peed proceeded.
. by Notice of Motion for judgment against Continental Insurance Cornpany in the Circuit Court of Westmoreland County,
and on the 17th day of November, 1933, a jury 'vas impaneled
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and heard the evidence and brought in a. verdict against the
defendant company and in favor of Peed in the amount of
:fifteen hundred dollars. The defendant .company moved the
court to set the verdict of the jury aside as being contrary
to the law and the evidence and for misdirection of the court
to the jury and that the court enter judgment in favor of the
defendant, on which motion the court heard arg·ument on
the 5th day of December, 19'33, and over-ruled the motion
of the defendant company and entered judgment in favor of
L. D. Peed for the sum of fifteen hundred dollars, with interest thereon from July 27, 1933, until paid and costs. The
defendant excepted to this action of the Circuit Court of
W esbnoreland County and excepted to other rulings of the
court.
ASSIGNMENT OF ERRORS.
Your petitioner is advised and represents that the said
judgment is erroneou~ and that it is aggrieved thereby in
the follo,ving particulars:
( 1) The court erred in refusing to set aside the verdict
on the ground that it is contrary to the law and evidence of
the case, and in refusing to enter up judgment in favor of
the defendant company.
( 2) The court erred in refusing to instruct the jury in
accordance with the plaintiff's prayer and therefore misdirected the jury in reference to the law.

ARGUl\tiENT AND AUTHORITIES.
With reference to the first assig'llment of error, the policy
on which this action is broug·ht contains what is known as the
iron safe clause, which is in the following language:
''Warranty to keep books and inventories and to produce
them in case of loss. The following covenant and warranty
is hereby made a part of this policy:
'' 1. The assured will take a complete itemized inventory of
stock on hand at least once in each calendar year and, unless
such inventory has been taken within twelve calendar months
prior to the date of this policy, one shall be taken in detail
within 30 days of issuance of this policy, or this policy shall
be null and void from such date, and upon demand of the
assured the unearned premium from such date shall be returned.
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'.'2. The·assured will keep a set of books, which shall clearly
and plainly present a complete record of business transacted, including all purchases, sales and shipments, both for
cash and credit, from date of inventory, as provided for in
:first section of this clause, and during the continuance of this
policy.
"3. The assured will keep such books and inventory, and
also the last prooeding inventory, if such has been taken,
securely locked in a fire-proof safe at night, and at all times
when the premises mentioned in this policy are not actually
open for business; or, failing in this, the assured will keep
such books and inventories in some place not exposed to a
:fire which would destroy the property hereby insured.
"In the event of failure to produce such set of books and
inventories for the inspection of this Company, this policy
shall becon1e null and void, and such failure shall constitute
a perpetual bar to any recovery thereon.''
It is unquestioned that failure to comply with the tern1s
of what is known as the iron safe 'clause is fatal without regard to the hardship worked and that plaintiff must plead
and prove substantial compliance.

Commonwealth Under~vriters Agency vs. Law·rence Groc.
Co. (Texas), 244 S. W. 200.
Fields vs. Queen Insura1~ce Co., 31 Ga. App. 683; 121 S. E.
697.

Shownee F. Ins. Co. vs. Knerr, 72 l{an. 385, 83 P. 611.
Johnson vs. Mercantile Ins. ·co., 120 Mo; App. 80; 96 .S. W.
696.
.

In Virginia, moreover, the iron safe clause is a pron1issory
warranty and must be strictly performed.
"The. iron safe clauses in policies of fire insurance requiring inventories of stock to be taken and books to be kept are
uniformly upheld as promissory warranties to be strictly
performed to entitle the insured to recovery for a loss.''
Syllab.us Hartford F. Ins. ·co. vs. Ferris, 116 Va. 880;
Also

Prudential F. Ins. Co. vs. Alley, 104 Va. 356;
Scottish U. & N. lns. Co. vs. Va. Shirt Co., 113 Va. 353;
Laven.'1tein Bros: vs. H artfo1·cl, 125 · Va. 191.
- The books and inventories were not produced in this case
and were not kept securely locked in a fireproof safe at night.
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The provisions of the policy hereinbefore quoted are not
satisfied by the assured having placed such records in an
iron safe but the burden is upon the assured to keep and
produce them. Under the evidence the safe was observed
by a witness for the insured to be open during the fire, and
at ihat time the door was about one-fourth open. It is true
that Donald Peed testified that he closed the safe and locked
it with the records in it the night before and states, as one of
his reasons for knowning that he did this, the fact that a few
moments ther.eafter his uncle, Walter Henson, asked him if
he had locked the safe, but the evidence of Henson is in direct
contradiction to his in that he testified that he was not in the
store 'vith Donald Peed upon that occasion but was here upon
the sooond occasion, an hour or more later, and did not go into
the store himself and did not see him lock the safe. The safe
itself is a mute but powerful witness in that its appearance
im1nediately after the fire shows conclusively that it was
open an9 unlocked during· the fire. The true rule in a case
of this kind is as follows:
"We are of opinion that the failure to produce the books
and inventories referrred to in the policy means a failure to
})roduce if they are in existence when called for, or if they
have been lost or destroyed by the fault, neglig·ence or design of the insured.''
InsuranfJe Co. vs. Kearney & TVyse, 180 U. S. 134.

Also quoted in Assurance Co. vs. Ke'lnenko, 96 Texas 367.
When L. D. Peed failed to produce the inventory and accounts of purchases and sales, 'vhich were required under the
iron safe clause, the policy was thereupon pri'Jna facie
breached and the burden fell upon him to show such facts
as would excuse the non-production of the~e rooords.
''The failure to produce the policy after the fire, JJrima
facie, established a breach of the contract, and it devolved
upon I(emenko (the assured) to prove such facts as, under
the above rule, will excuse its non-production.''
Assurance Co. vs. KeJn.enko, 94 Texas 367.

''If without fault or negligence on the part of appellees
(insured), or their employees, the inventory had been lost or
destroyed, the failure to produce it after the fire would not
defeat their right of recovery on the policies, but the burden

Supreme Court of 4-ppeals of Virginia.

was. u.pon the appellees (insured) to show that they were iu
no wise responsible for the loss of the inventory."
Nat-ional F. Ins. Co. vs.

Ca1~away,

130 S.

·vv.

458 (Texas

Case).
The evidence further shows that the safe was not unlocked
by force but by the use of the dial. The case presents itself
therefore in this unique way. Donald Peed says that he
closed the safe door and locked it 'vith the inventorv and
records therein some time about 8:30 P. M. on the night of
July 27th. About six hours later, the store was burned down,
a.nd the safe could be plainly seen in the burning debris with
its door about one-fourth open and unlocked without force
but by use of the dial. The plaintiff Peed is therefore forced
to adopt one of two theories :
(1) Either Donald Peed did not lock the safe the night
before, which is a reasonable inference fron1 the evidence,
or
( 2) Some expert yeggman opened the safe by use of the
dial, robbed it of its contents, and then, apparently for no
reason whatever, set the store afire, 'vhich is purely a theory
without evidence oi· inference from the evidence upon which
to base it.

The plaintiff Peed takes the position that his son, Donald
Peed, closed the safe and locked it with the records therein,
therefore the only remaining theory that he can advance is
that the safe was opened by means of the dial and without
force by some expert yeggman, who rifled it of its contents,
and then burned the store. Not one scintilla of evidence is
offered to prove that this occurred. No facts are stated
upon which this inference can be predicated. The record is
as silent as the Sphinx in so far as any explanation of this
theory is concerned, notwithstandin~· the fact that the courts
have held over and over again that the burden is upon the
insured to present to the court and the jury a 11 State of
facts'' upon which this inference could be based. The plaintiff Peed is therefore forced, first, to make the inference that
there was an expert yeg·gman at Peed's Store on that night
or in that neighborhood; and then to n1ake the second inference from the first inference that this yeg·gman was sufficiently accomplished as to be able to open the safe by use of
the dial, notwitl1standing the testimony of the witness B:arnes
that this would be practically impossible.
''He must always prove his case. He can do this by di-
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rect testimony. He may do it by proof of facts and circumstances which with reasonable certainty sustain him, and he
1nay under certain conditions rely upon evidential presumption-upon the doctrine of res ipsa loquitur."

Va. E. & P.

·co. vs. Lenz, 158 Va. 737.
INFERENCES.

''It is essential that there must be some rational connection between the fact proved and the ultimate fact presumed,
and that the inference of one fact from proof of another
shall not be so unreasonable as to be a· purely arbitrary mandate."

,Jennings vs. Com'lnonwealth, 155 Va. 1076, Syllabus.
It is further true that every party to an action has a right
to insist upon a verdict or finding based upon the law ·and
evidence in the case, and not, in th~ absence of evidence, upon
1nere inference and conjecture.

N. & W. vs. Witt, 110 Va. 117, 119; S. E. 489.
So. Ry. vs. llall, 102 Va. 135; 43 S. E. 867.
''An inference cannot be dra,,rn from a presumption but
·Innst be founded upon some fact leg·ally established. ·Bailey
on Personal Injuries, Section 1675. ''

Ro. R. Co. vs. Hall, 102 Va. 139.
And again:
''Every party to an action at law has a right to insist upon
a verdict or finding based upon the law and the evidence in
the case, and not, in the absence of evidence, upon .mere inference ancl conjecture.''

Supra So. R. Co. vE-. Hall, 102 Va. 139.
The case of Cha.1mbers vs. Spntce Lightittl} Co., 81 W. Va.
714, is in point. The holding was as follows: A verdict based
on uncertainty ancl inconclusiveness cannot serve as a basis
of judgment; and where plaintiffs, to show loss oi custom
or profits in conducting· a hotel bccasioned by the wrongful
discontinuance of an electric current for lights, testified over
objection as to what the hotel register would show, if produced, when demanded, and its absence not satisfactorily ac-
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counted for, a new trial should be awarded on motion therefor
·when ti~ely made. Here the plaintiff testified that his rec-<>_!=ds had. been partially destroyed by children after the loss
but the court, in setting aside .the verdict in favor of the
plaintiff, said that for the jury to accept this explanation for
the non-presentation of the records and, in the absence of
such evidence, :fix any amount of loss, was basing their verdict
on inference and would not be allowed to stand.

· THE DUTY OF THE COURT.
A verdict based upon evidence, which affords a mere conjecture that liability exists, and leaves the minds of the jurors
in equipoise and reasonable doubt, should be set aside upon
proper motion. The ·evidence must generate an actual rationa~ belief in the actual disputed fact.
Miller vs. United F,uel Gas Co., 88 W. Va. 82; 108 S. E.

419,
It is submitted in this case that the verdict of the jury is
contrary to the instruction given by the ceurt to the jury,
which instructed the jury substantially that the failure on the
part of Peed to produce the inventories and books, constituted a complete bar to the plaintiff's cause of action on the
policies sued on in the absence of some clear and satisfactory
explanation as to the absence of S'uch records founded upon·
creditable testirnony, and such testimony must exonerate the
plaintiff, or his employees, of negligence in respect thereto,
and that the jury would not be permitted to indulge hi inferences not justified by the evidence as to how, or in what
manner the iron safe, in which the records were alleged
to have been placed, was open or became open. The fact is
~hat no. "clear and satisfactory explanation'' as to how the
safe was open or became open and the records disappeared
!:tas been given nor has any attempt to give same been made.
''Where the jury in violation of correct instructions of
the trial court found a verdict in favor of the defendants,
the trial court acted correctly in setting aside the verdict
and entering final judgment for the plaintiff. It is the duty
o! the court to set aside a verdict where the same is not justified by the law and the evidence.''
·. Buchanan

VR.

N. 8. R. R .. Co., 150 Va. 17, syllabus.

· Nor. does the existence of some evidence .in support of the
yerdict preclude the court from consideration thereof.
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_ "The fact that there is some eYidence to support the verdict is not in itself sufficient to demand confirmation at the
hands of the trial judge. If that was all that was necessary1
we would come back to a demurrer to evidence and the power
given would be no power at all. He can and should act when
the verdict is against the clear weight of evidence. Such a
rule tends to fair judooment.''

L. J. flpton. & Co. vs. A. C. L. R. Co., 146 Va. 475.
''Of course the evidence relied upon must not strain the
<'redulity of the court: in short it must fairly sustain the verdict."
Lankford vF:. Common·wealth, 154 Va. 879.
Flanni,qan vs. N. 1-V. 111ufu,al Life Ins. Oo.3 152 V a. 38.
Meade vs. Saunders, 151 V a. 636.
''This court has repeatecUy declared that courts are not
required to believe that which is contrary to human experience and the laws of nature. or ·which they judicially know
to be incredible. ~rhough the case ·be heard as upon a demurrer to the evidence, the court will not stultify itself by
allowing a verdict to stand, although there inay be evidence
tending. to support it, when the physical facts demonstrate
such evidence to be untrue, and the verdict to be unjust and
unsupported in law and faet."

Va. E. & P. Co. vs. Mercer, decided by the Supreme Court
of Appeals of Virginia on November 16, 1933.
Also:
N. & W. R. Co. vs. Strickler, 118 Va. 153.
N. & W. R. Co. vs. H ard;IJ, 152 Va. 783.
together witl1 a long line of cases quoted in the aboYe-styled
case of Va. E. & P. Co. vs. 111erce·r.
·
The appearance of the safe immediately after the fire is a
physical fact that stands as a mute but convincing contradiction of the evidence of Donald Peed to the effect that he shut
the safe and locked it the nig·ht before. Its appearance
showed that it had not ·been forced open, that no violence
of any sort hnd been used in opening it but that it was
opened by the use of the dial, and there is not one scintilla o£
evidence showing- that anyone else opened it or could have
opened it. The safe itself therefore contradicts the state-
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ment of youitg Peed and it would be taxing the credulity of a
court beyond the point of endurance to ask it to attach any
weight to the f.tatement of young Peed to the effect that he
locked it. The physical facts demonstrate such evidence to
be untrue, and the verdict is therefore unjust and unsupported in law and fact.
SUM!\IARY..

From the above discussion and the evidence adduced at the
trial it is submitted that the following conclusions must be
reached:
(1) The safP. was open or, if not open, was unlocked at the
time of the firP-.
(2) 'l'he safe was not forced open as the result of heat nor
from any blow nor from the use of force by any person, but
was opened by means of the use of the dial.
(3) The failure to present the records required by the
policy threw upon the plaintiff the burden of explaining their
absence.
(4) The only evidence presented on behalf of the plaintiff
in this connection was that of Donald Peed to the effect that
he had shut and locked the safe before leaving.
(5) No evidence has been advanced by the plaintiff of any
theory to explain the disappearance of the recor<io.
('6) The plaintiff has therefore failed to carry the ,burden
of proof neces~ary to make out his case.

With referr.n,~e to the second .assignment of error, which
is based upon the refusal of the court to instruct the jury in
accordan~e with the prayer of the defendant comp~ny, which
is fu11y shown in the· defendant's certificate of exception numher three, whit..!h is filed with the record in this case; the defendant company asked for three instructions, instruction
number one, ~nstruction number two and instruction number
three. Instruction number one tells the jury that the . policy
contained what is generally spoken of as the iron safe clause,
which clause in1poses upon the holder of an insurance policy
compliance with the requirement to keep a complete itemized inventory of his mercantile stock on hand. and a set of
books which shall clearly present a complete record of the
business transacted by the insured including- purchases, sales,
etc., and that such books and inventory shall be kept in a
fire-proof safe or in ·some place not exposed to fire, and that
it is conceded by the plaintiff Peed that no such records were
produced nor were available subsequent to the fire which

The Continental Ins. Co. v. L. D. Peecl.

15

destroyed the goods, and concluded with the following language:
"But in the absence of such the plaintiff contends that he
had such inven1ory and books as proscribed; such were placed
in his iron safe on the evening preceding the fire and the safe
left locked. 'l'he court tells the jury that such conduct on
the part of the plaintiff alone would not constitute an excuse
for the non-prorluctio·n of the records in question, but that it
is incumbent upon the plaintiff to prove by satisfactory t~s
tinlony how and by what means such books and records disappeared, anil if the jury believe that the evidence introduced fails to so establish such fact, they must find for the
defendant.''
The court deleted the above language from instruction numl>er one aforesaid and inserted in lieu thereof substantially
the language in instruction number two as shown in defendant's certificate of exception number three, which tells the
jury that thE' failure on the part of the plaintiff to produce
the books ancl inventories alleged to ha.ve been in the safe on
the evening preceding the fire would and does constitute a
~omplete bar 1o the plaintiff's action on the policy sued on,
in the absence of some good and satisfactory explanation:
ns to the ahsence of such records founded upon creditable .
testimony, which testimony must exonerate the plaintiff, or
his employeeR, of negligence in respect thereto, and fur_ther
told the jury that they were not permitted to indulge in in-:
ferences as to how and in what manner the iron safe, in which
the records were alleged to have been placed, was opened or
became open, but that if the plaintiff relied upon the fact
that the safe wa.s found open subsequent to the fire, caused
by means or R~·encies for which he was not responsible, and
through such means the records in question were lost or destroyed, such facts must be established by satisfactory evidence in order for the plaintiff to avail himself of such explanation and excuse. The court then gave the above instruction as corrected which was part of instruction number one
aforesaid and ~ubstantially instruction number two, which
the court denominated as instruction number X.
The defendant company excepted to the action of the court
in striking out the foregoing language of instruction number
one, which pla<'es the burden squarely upon the plaintiff Peed
to prove by sarisfactory testimony how and by what means
such books and records disappeared.
In the early case of Assurance Co1n1Ja1'tY vs. J(ernenko, 94
Texas 3()7, the facts were these: The assured had up to the
time of the fire kept the inventories and accounts in an iron
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safe. Upon· the termination of the fire the inventories were
not found in the safe and the assured set up the argument
that the same had been taken from the safe just before the
:fire, but he knew not" by whom-presumably an employee.
The lower court held for the insurance company, the intermediate Court of Appeals reversed the lower court and the
case thus came before the Supreme Court of Texas. This
court reversed the intermediate court and held for the ins'itrance cornpany on the ground that although the iron safe
clause need only be substantially complied with, yet failure
to produce tho books was p1·ima facie evidence of breach of
the provision and the burden then shifted to the assured to
show substantial performance. The quotation from the opinion of the conrt in this case holding as above has been hereinbefore madn under the discussion of the :first .assignment
of error. SP.P. ~1lso 5th Conch, page 3585, note 4, and compare page 35R7, notes 12 and 13.
. Proof that the insured placed the inventories in the safe
just before the fire and that the same were missing afterwards is not sufficient. In the case of .Allrerl vs. Hart ford
F. Ins. Oo., 37 S. W. 95, the facts were these. In the first part
of a fire policy the company agreed to insure plaintiffs
~gainst loss to an amount stated, "to the following described
property, wl1ilc located and contained as descibed herein, and
not elsewhere, to-wit". Immediately following was pasted a
piece of paper on which was a. description of the property
insured and the amount for which it was insured, and containing a warranty known as the "iron safe clause". At the
bottom of such paper was the following· state1nent signed by
the local agent~ "Attached to and forming part of policy".
Held, that surh warranty was a part of the policy.
A fire poli~y on a stock of goods contained the ''iron safe
clause". In au action on the policy it appeared that the insured had the proper books and kept them in a :fire proof
safe; that about six months before a loss by fire they made
the required inventory; that they were in the habit of keeping their inventory in such safe with other papers, etc.; that
when the fire occurred they supposed it was in the safe but
on· ~pening the safe it was not found, and there were no
ashes, or evidence of its having been destroyed in the safe,
a.nd that it was never found. Held, that there was a breach
·
of the warranty by the insured.
The same reasoning and the same authorities as are embodied in the discussion under the first assignment of ·error
in this petition are applicable in tliis discussion in view of
the fact that in its final analysis the issue is the same. The
courts have uniformly placed upon the insured the burden· of
proving the circumstances under which the records have dis-
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appeared in cases similar to the instant case and this burden
must embody some clear and reasonable explanation based
upon facts and circumstances shown by the evidence. It is
true tha.t in the instruction given by the court this burden was
thrown upon the insured in this case, but not to the extent
that the deleted part of instruction.number one required, that
is not to the extent of proving "by satisfactory testimony
kow and by what means such books and records disappeared".
While there are no cases in Virginia bearing directly upon
the situation here presented, it is respectfully submitted that
the adjudicated cases which have been heretofore quoted as
well as the reason and spirit of the law require that this burden be carried by the insured.
The court refused to grant instruction number three· offered by the defendant company as shown in full in the deferidant's· certificate· of exception nu1nber three. This instruction told the jury· that under the evidence produced in
this case the plaintiff had failed to con1ply with the terms
and conditions of the insurance policy sued on and they
should 'find for the defendant.
The same question is presented upon this exception as was
presented in the discussion under the first assignment of
error, namely, that the court should have set the verdict of
the jury aside as being contrary to the law and the evidence
and without evidence to support it and should have entered up
a judg·ment for the defendant. The court was asked in this
instruction to take the position that the plaintiff Peed had
failed to prove his case in that he had not accounted for and
explained the absence of the inventory and books, and had
therefore failed to carry the burden of doing this which devolved upon him when he failed to produce same. The authorities and reasoning which have been hereinbefore discussed are equally applicable to the question. raised under
this exception.
Even if the jury did not err in believing the testimony of
the boy, Donald Peed, while it is submitted this would be a
rash assumption, it would be no basis whatsoever for the
verdict reached. Granting for tl1e sake of argument that
the testimony of. the boy is true, the jury have still to look
about for a basis upon which to predicate their verdict since
the physical facts and unrebutted testin1ony of an expert witness established not only that the safe was open at the thne
of the fire but also that it was opened without violence by
someone who knew the combination. Granting· for the sake
of argument that the boy closed and locked the safe, it is incumbent upon the plaintiff to advance some theory supported
by evidence of some sort upon which the jury could base a
verdict.
tt·
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As was held in Keller vs. Norfolk ct W. Ry. Co., 156 S. E.
(W.Va.) 50, decided December 2nd, 1930:

''A verdict based on oral testimony wholly inconsistent
with undisputed physical facts, should be set aside.''
And this court in .So. Ry. Oo. vs. 1iJliley, 112 Va. 191, said:
''Courts are not so deaf to the voice of nature or so blind
to the laws of physics that every u.Uerance of a witness in
derogation of these laws will be treated as testimony of probative value because of its utterance. A court will treat that
as unsaid by a witness which, in the naf'ltre of things could
not be said.'' See also Va. R. ct P. Co. vs. Brady, 123 Va.
250.

And again in the recent case of Brooks vs. Oom1nonwealtk,
145 Va. 853, the court said (page 855) :
"Even if it be conceded that there is a material conflict
in the evidence, the overwhelming weight of it is against the
.verdict of the jury and in favor of the defendant, but as we
view the evidence and the physical facts, which are undisputed, remove all .conflict and contradict any and all evidence upon which the verdict could have rested and leave it
without credible support.''
And your petitioner further represents that the said final
judgment is erroneous in other respects.
Your petitioner, therefore, prays that a writ of supersedeas
may be awarded and that the said judgment may be reversed
and annulled.
. Your petitioner represents that it desires through its attonleys to state orally the reasons for reviewing the decision
complained of.
.
Your petitioner further represents that a copy of this petition for a writ of error was mailed toW. W. Butzner, counsel in the trial court and attorney for L. D. Peed, on the 30th
day of May, 1934.

THE CONTINENTAL INSURANCE COlVIPANY,
By Counsel.
AIJEXANDER H. SANDS,
ROB. 0. NORRIS, JR.,
Counsel.
We, Alexander H. Sands and R. 0. Norris; Jr., attorneys
practising in the Supreme Court of Appeals of Virginia,

v.

The ·continental Iris. Co.

L. D. Peed.
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hereby certify that in our opinion there is error in the judgment complained of in the foregoing petition, for which the
same should be reversed in the Supreme Court of Appeals.
ALEXANDER H. SAND~,
R. 0. NORRIS, JR.
Received May 30, 1934.
M. B. WATTS, Clerk.
June 15, 1934. Writ of error and
the court. Bond $2,000.

s~tlJersedeas

Received June 18, 1934.

awarded by

M. B. W.
~I.

B. W.

RECORD
VIRGINIA:
Pleas before the Honorable E. Hugh Smith, Judge of
the Circuit Court of Westmoreland County, at the Court. house thereof on Tuesday the 5th day of December, in the
year of our Lord, nineteen hundred and thirty-three.
BE IT RE~IE:AiBERED, that heretofore, to-wit, on the
23rd day of September, 1933, came L. D. Peed, Complainant,
and filed his motion ag·ainst The Continental Insurance Company of New York, defendant, in the following words and
figures, to-wit:
}Jage b } To THE CONTINENTAL INSURANCE COMPANY OF NEW YORK CITY, a Corporation,
and having an office, agency, and doing business in the
State of Virginia:

.Take Notice: That on ~~onday, October 23, 1933, at ten
o'clock A. M., or as soon thereafter as the Court will hear
me, I shall move the Circuit Court of Westmoreland County,
·virginia, at the Courthouse thereof in 1\Iontross, in said
County, for a judgment and award of execution in my favor
and against you for the sum of Fifteen Hundred {$1,500.00)
Dollars, with interest thereon from the 27th day of July~
1933, until paid; that sum being the amount I am entitlea
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.to recover ·of and from you by virtue of a certain contract
of insurance made by you on June 8, 1933, through Stratford
.Insurance Agency, your Agent, at Montross, Virginia,. which
contract is Policy No. 140 in said Company and was issued
by you .to me, Lee D. Peed, which said contract insured me,
Lee D. Peed, for the term of one year from the 8th day of
Jurie, 1933, at noon, to the 8th day of June, 1934, at noon,
against all direct loss and damage by fire to an amount not
exceeding said $1,500.00 upon the following described property, to-wit:
·
$1,500.00 On my stock of merchandise, consisting chiefly
of general merchandise and s1ich other merchandise, not more
hazardous, usual to ............ trade, only while contained
in the two story frame building, with metal roof, 'vhile occupied by me as owner as store and post office, situate on the
North side of road in Peeds, Virg-inia, Westmoreland County;

page c ~ which stock of mercbandjse and property so insured
·by you was on the 27th day of July, 1933, destroyed
by fire; of which loss you had due notice; that I have performed on my part all the conditions of said policy and have
,violated none of its prohibitions.
Respectfully,

LEED. PEED,
By Counsel_.
WM. W.
BUTZNER, p. q.
.

.

in

Executed
the City of Richmond, Va. : Sept. 23, 1933, by
delivering in duplicate a copy of within notice to Peter
Saunders, the Secretary of the Commonwealth of Virginia
·and as such Secretary of the Commonwealth the Statutory
Agent for The Continental Insurance Company, of New
York City, a corporation, and having an office agency and
doing business in the State of Virginia. Place of residence
and place of business of said Peter Saunders ·being in the
City of Richmond, Va. Fee of $2.50 paid the Secretary at
time of service. Sergeant's Fee $.50.
.
JOfiN G. SAUNDERS,
Sergeant of Richmond, V a ..

By R. C. DUKE,
Deputy Sergeant.
Sept. 25, 1933.

The Continental Ins. Co. v. L. D. Peed.
Returned to Clerk's. Office and

~,iled
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& Docketed.

ALBERT.STUART, Clerk.

DEl\IDRRER ~.,ILED ON BEHALF OF THE DEFENDANT
page d ~ L. D. Peed

. vs.
Continental Ins. Co.
. The defendant demurs to the notice of motion, and says
the same is not sufficient at law and fact.
Grounds of demurrer:

Says.

That the notice of motion does not carry a copy of the in-·
sur3;nce policy, nor was one filed therewith as required or
count.ersigned under the provisions of law.
SANDS & NORRIS, p. d.

GROUNDS OF DEFENSE, FILED ON BEHALF OF ·DE-

.

FENDANT.

.

page e } Virginia:
In the Circuit Court of Westmoreland County,.
L. D. Peed, Plaintiff,

vs.

.

.

Continental Insurance Company, Defendant.
GROUNDS OF DEFENSE.
The defendant, by its .attorney, co1nes and says that the
plaintiff should not have and maintain his motion for judgment against it, nor is be entitled to recover under the facts
alleged in said notice of motion, and as grounds of defense
to such motion for judgment the defendant will rely upon the
following:
.
l. That the subject matter of. insurance comprised mercantile building and stock and the policy so sued on carried
what is commonly known ·as Three-Fourths \Talue and Iron
Safe Clause, and the insured and plaintiff failed to comply
with the terms and provisions thereof in that the said plaintiff failed to keep books and inventories and to produce the
same in case of loss ·and violated its covenant and warranty
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in said policy contained in this respect, and thereby rendered said policy null and void and under the express terms
of the policy contract the plaintiff's failure so to do consti=tuted a perpetual bat· to any recovery under said policy.
page f ~
page

f

~

And on another day, to-wit~
Virginia :

Circuit Court of the County of Westmoreland on Friday,
the 17th day of November, in the year of our Lord, nineteen
hundred and thirty-three.
Present:

The Honorable E. Hugh Smith, Judge ..

J.J. D. Peed
vs.
The Continental Insurance Company of New York City..
MOTION.
This day came the parties, both plaintiff and defendant,
by counsel, and issue being joined, cmne a Jury, to-wit: E. F.
Douglas, R. E. Gillions, C. ~I. Hogan, J. A. Richards,
George ~{use, C. S. Hennage and tT. 0. Billingsley, who were ·
elected, tried and sworn, well and truly to try the issue joined
between the plaintiff and the defendant and a true verdict
give according to the evidence and having fully heard the
evidence, on the motion of the defendant, acquisced in by the
plaintiff, a view was had of the premises, by the jury, where
the fire in question in this suit took place and after the Court
instructed the jury and after hearing the argument of counsel, the jury retired to their room to consider of their verdict and after some time returned ~nto Court and upon their
oaths, do say, "We the Jury upon the issue joined find for
the plaintiff in the sum of fifteen hundred dollars ($1,500.00)
with interest thereon from the 27, day of July, 1933, until
paid R. E. Gillions, Foreman'' ; whereupon ~he depage g ~ fendant, .by counsel, moved the Court to set aside
the said verdict as being contrary to the law and
the evidence and misdirection of the Court to the jury and
that the Court enter judgment in favor of the defendant,
which motion the Court takes time to consider and doth continue this ca.se for an order to be entered herein at some
other day of this Court, at this or any future term.
page h ~

.And now on this day, to-wit:
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page h ~ Virginia:
Circuit Court of the county of Westmoreland on Tuesday,
the 5th day of December, in the year of our Lord, nineteen
hundred and thirty-three.
Present: The Honorable E. Hugh Smith, Judge.
~1:0TION.

t.J. D. Peed
vs.

The Continental Insurance Company of New York City.
This day came again the plaintiff by Counsel and the defendant also appeared by counsel, and the Court having heard
argument on the motion to set aside the verdict rendered on
November 17, 1933, and being of the opinion that said motion should be overruled doth order that the same be and is
hereby denied; Therefore it is considered by the Court that
the plaintiff recover of and from the said defendant the sum
of Fifteen Hundred ($1,500.00) Dollars, with interest thereon
from the 27th day of July, 1933, until paid and his costs of
$25.10 in this behalf expended, to which action of the Court
in overruling the said motion and in entering judgment in
favor of the plaintiff, the said defendant excepted: And the
defendant signifying its intention to apply for a writ of error
to the Supreme Court of Appeals of Virginia ; upon its, or
some one for it, entering into bond in the penalty
page i ~ of $1,700.00, with approved security, before the Clerk
of this Court, conditioned as the law directs, within
twenty days from this date, judgment of the Court is suspended for a period of ninety days in order that it may ap·
ply for said writ of error.
page j

~

page j

~

DEFENDANT'S CERTIFICATE OF EXCEPTION N0.1.
Virginia :

In the Circuit Court of Westmoreland County.
L. D. Peed, Plaintiff,

vs.
Continental Iunsurance Company, Defendant.
DE~,ENDANT'S

CERTIFICATE OF EXCEPTION NO.1.

The court certifies that at the hearing of this case the following testimony, as herein denoted in words and figures as

---------
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follows, together with the exhibits therein referred to and
here found, and the view of the safe and premises is all the
evidence introduced at the trial of this case, the same having
been submitted to the jury upon such evidence and upon which
evidence the verdict in this case entered. on the_17th day of
Novembe·r, 1933, was found. And which said evidence is
further .identified as follows:
Virginia:
In the Circuit Court of

'Vestmoreland County.

L. D.· Peed, Plaintiff,

vs.
Continental Insurance Company, Defendant.
November 17, 1933.
Appearance: ~Ir. W. W. Butzner, Mr. Watt Mayo, Counsel for Plaintiff; Mr. A. H. Sands, Mr. R. 0. Norris, Counsel
for· Defendant.
STENOGRAPHER'S TRANSCRIPT OF EVIDENCE.
page 3

~

L. D. PEED,
the plaintiff, being first duly sworn, testified as fol-

lows:
DIRECT EXA:MINATION.

By

~Ir.

Butzner:
Your name is L. D. Peed¥
Yes, sir..
Where do you live, Nir. Peed f
Peeds, Va.
How long have you lived there?
Twenty-eight years, I think.
What is your business?
Farm a little; merchant; have the postof:fice, gas sta·
·
where is your place of business located'
At Peeds, Va. ·
~
You keep the postof:fice there, do you 1
Yes, sir.
You run a store there!
I did do it.
Q. How long· have you been in business at Peedsf
A.- Twenty-eight ye·ars.
Q. Mr. Peed, you are the plaintiff in this case, are you 1

Q.
A.
Q.
A.
- Q.
A.
Q.
A.
tion.
Q.
A.
Q.
A.
Q.
A.
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A. Yes, sir.
Q. I here hand you a paper, designated as Policy
No. 140 with the Continental Insurance Company of
the City of New York, and ask you to state whether that is
the policy written on your stock of goods?
A. Yes, that is the poli~y written on it.
Q. Is the L. D. Peed named in that policy you 1
A. Yes. I don't know w:Qether he wrote it Lee D. Peed,
or L. D. Peed. I see it is Lee D. Peed.
. Q. You are the Lee D. Peed theref
A. Yes, sir.
Q. 1\llr. Peed, where is located the Stratford Insurance
Agency?
A. Right over here.
Q. You mean at !-Iontross f
A. Yes, sir.
·
Q. vVho actively attended to the affairs, representing that
agency, so far as your insurance is ~oncerned Y
A. J\lfr. Richard Harris, that particular policy. L carried
my policy with Dr. 1\!Iann all the time until this policy ran
out; so, when that policy ran out, Mr. !farris gave me another
policy.
Q. Is Dr. Mann living¥
A. No, sir.
Q. Do you know whether 1\IIr. Harris is the adpage 5 ~ ministrator of Dr. lVIann?
·
A. Yes., I think so.

page 4}

By 1\Ir. Butzner: We no'v offer in evidence the insurance
policy, and file same as "Ex. 1 ".
Q. Did you pay the premium of $42.751
A. I did.
Q. Did you pay it on the date the policy was issued?
A. No, IVIr. Harris came to me up in the road here at l\fr.
Gee Johnson's store and told me my policy had run out, did
I want him to renew it. I told him, "No, 1\.Ir. Harris, tin1es
are so hard, I can't pay for it now.. If Dr. Mann was living
he would renew it, and he would come by and collect the
money, whatever I had. I showed him how I kept my books
and carried out instructions on that line". l\!fr. Harris said,
''How long before you can pay it, Mr. Peed?'' I said, ''After
I thresh wheat in Aug·ust I will pay it". I told him I would
certainly pay it then; I would not promise it any sooner, but .
I would certainly give it to him then. He told me he would
put my policy in effoot that morning. He told n1e that in the
presence of l\Ir. Gee Johnson.
Q. You told him how Dr. 1\:[ann, who had the agency here
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previously, had credited you with the premium and that was
satisfactory to him?
A. Yes, satisfactory to him.
Q. When did the fire occur Y
A. I don't know the exact date. I told the boy
page 6 ~ carrying the mail when he got to ::Montross to tell
Mr. Harris about the fire.
Q. That was the next day after the fire¥
A. Yes. Mr. Harris did not come. I waited for a week and
Mr. Coates was coming over here and I asked him to tell Mr.
Ilarris was he coming·. l\Ir. Harris was not. there, but .he
came in later and Mr. Palmer asked ~Ir. Harris if Mr. Peed
l1ad any insurance and he told hhn, no, he did not have any,
and he came back and told me.
Q. Then, what did you do¥
.A. I got in my car and cmne to }!r. Johnson .and asked did
he recollect about Mr. Harris telling me he would put the
policy in effect, and he said he did. Then I came to see Mr.
!:farris.
Q. What did Mr. Harris say1
A. He said he did not have any policy with me. I said,
''J\~Ir. Harris, what you say is not true". I said, "That
happened in the presence of ~Ir. Johnson and I can prove it".
lie turned around and told the young• lady in the office to
write to Richmond and g·et the policy. He said, ''Don't
leave. I will go over to the store and see if I can g·et them
over the 'phone". He canw back and said be could not get
then1. Finally they caine to see 1ne at the saw mill.
Q. 1Vho can1e to you at the saw mill f
pag·e 7 ~ A. Mr. Harris and the adjuster. I don't know
his name.
Q. Was it ~ir. Warren?
A. Yes, sir. Mr. Harris walked into the mill, nearly half
a mile from the main road. Would not drive the car in there.
He told me the man was in there; wanted to see me about the
fire. I left the mill and went out there. He had the policy
with him.
.
Q. Who did, Mr. Harris or Mr. Warren Y
A. They had it in the car. I don't know. He said, "Your
policy is in full force, but you will have to pay me before I
can act on it". I said, "I have not got it with me, ])ut you
can come and g-et it in a day or two". He had a sheet of
paper, and said "I would like for you to sign it before you
can get the policy". I sent the money to l\!Ir. Harris.
Q.. When did you send the money to Mr. Harris?
A. I don't remember.
Q. After the fire Y
A. Yes, sir.

. The
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By the Court:
.
Q. How many days after tl1e fire T
A. Possibly two or tlwre days. I sent the money by the. boy
and he delivered the policy to the boy. He asked for a re- ·
ceipt and he said the policy is receipt for itself.
·
page 8 } By ~fr. Butzner:
.
Q. They sent you the policy Y
. A. Yes, they offered it to me that day if I had the money.
Q. Was Mr. Warren representing them as the agent of the
Company?
A. He told me he was the adjuster.
Q. When he left there did you have any reason to believe
that they would not settle the loss~
A. No, sir.
Q. When was the first time you heard they were not going
to settle the loss?
A. Mr. Blake Newton asked me to come down here to see
him about moving a little building up in the county. While
I was here, I saw him at 1vlr. Harris'. When I got through
with him I asked Mr. Harris if he had heard from the Insurance Company. He said, "Yes", and he gave me that
letter sealed up.
Q. Was there anything in the letter f
A. Yes, the draft and letter they handed me and I told Mr.
Newton, "I don't know whether something I should have or
not". He said, "Wait a minute and I will see", and he
opened the letter.
.
Q. Look at the letter and other paper and see if
page 9} that. is what was handed lou 1
A_. Yes; th~t is the draf and the letter.
By Mr. Butzner: We offer the letter in evidence and offer
the ·paper, which turned out to be a draft. I will read the
letter:

August 22, 1933.
"Mr~

Lee D. Peed,
Peeds, Va.

Dear S'ir:
-1\Iontrose, Va., Agency, Policy No. 140L. D. Peed.Having reference to conversation had with you recently,
at which conversation Mr. R. H. Harris, of Montross, Va.,
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was present, I wish to confirm my statement to you in said conversation that the Continental Insurance Company denies any
-liability under the said policy by reason of recent fire which
Cle.stroyed- property described in said policy.
Being imormed . by. Mr. Harris that you had demanded
delivery of the policy ·to you and that premium thereon
had been paid to you, I now hand you herewith draft on
my company returning to you the premium on said poli~y
for· the reason ·that my Company denies liability for the loss
occasioned by the fire above mentioned.
Yours very truly,
~£.

Bv ~Ir. Butzner:
No. "'2".

B. WARREN,
State Agent.''

We file the said letter, marked "Ex.

Q. Mr. Peed, he says in here, "I wish to confinn my statement to you in said conversation that the Continental Insurance Company denies any liability". Did he deny liability
at the time of this conversa.tion with you t
A. No, he told me he could not aet on it until I paid.
Q. When was the first you heard that the Compage 10 ~ pany even denied liability~/
A. When I got that letter.
Q. The other paper is the draft t
A. Yes, sir.
Q. The draft reads as follows:

"$42.75. Payable at the First National Bank, of Atlanta,
Ga.
Riehn1ond, Va., 8/22/33/
At Sight pay to the order of Lee D. Peed Forty-two and
seventy-fivejlOOths Dollars, for value received, and charge
same to return of premium under Policy No. 140, ~iontross,
Va., Agency.
~L

B. vVARREN, State Agent.

To the Continental Insurance Co.
Southeastern Department,
10 N. Pryor St., Atlanta, Ga."
By Mr. Butzner: I file the draft as "Ex. #3".
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Q. Did you cash that draftf
~. ~o, sir.
Q. When you got that paper then what did you dof
,A. I came to see you.
1_
Q. And, as a result of that, you are here now T
A. Yes, sir.
Q. Now, }.fr. Peed, who owned the stock of goods that was
insured under this policy?
A. I did.
Q. I will ask you to state whether or not you violated any
of the provisions of that poliey 1
A. No, I am sure I did not.
,
Q. I will ask you whether or not you kept all the provisions
of that polieyf
A. Yes, I did. I kept a complete set of books. I used to
show them to Dr. Mann when he came and they were perfectly all right and I got instructions from hin1.
Q. That was whom f
A. Dr. Mann. I don't know that ~fr. Harris
r)age 11 } was ever in my store in the last four or five years.
Q. ';vith reference to the iron. safe clause, tell the
jury whether or not you had a safe?
A. Yes; I had an iron safe; bought it from the York Safe
Qompany, and got a guarantee with it. I paid $165 for it.
Q. As l understand you, you purchased this safe from
the York Safe people and g·ave them $165 for it Y
A. Yes, sir.
Q. Was that safe represented to be a fire-proof safe?
A. Yes, sir.
Q. Have you seen other safes in the community of that
type of the York safe f
A. Yes, smaller ones. I don't lmow that I have seen any
others as large as that.
By the Court :
Q. Do you remember the number of the safe 1
A. No, sir.
Bv Mr. Butzner:
·Q. How long before the fire had you bought that safe?
A. Two or three years.
Q. Where was that safe keptf
A. Kept in the cast corner of my store.
· Q. What did you keep in that safe?
page 12 ~ A. I kept all my papers of all kinds. Every record, nearly, I had was in there, books, papers and
bills, and my automobile title and truck title, &c., and postoffice money orders kept in there.
_
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Q. I will ask you this, where is that safe, or the remnants
.
of it, now¥ ,
A. Setting there; right where it was, except setting on the
ground. It was on the floor.
,
Q. It is in the debris from this :firef
A. Yes, sir.
Q. What was the date this fire occurred Y
A. 27th of July.
Q. What year'
A. 1933.
Q. This past July 1
A. Yes, sir.
' i
Q. Were you at home at the time the fire took place'f
A. No, sir.
Q. Where were you f
A. I left home that evening about 3 o'clock. I worked my
way up through the country and spent the night at Colonial
Beach.
Q. Who did you leave in charge of the store when you leftY
A. Left my son.
Q. W4at time did you get home the next mornpage 13 ~ ing f
A. I suppose about half past six. I tell you the
truth, I don't know what time it was I came do'vn the road
and I picked up a colored fellow and he said, ''A big :fire
down here last night".

By the Court :
Q. Six in the morning or night f
A. 6 in the morning. We drove on, and he said he thought
the :fire was to the left of my place. He said he was going to
Mr. B. S. Patton's, but he would go around to see about the
fire. When we got nearer there I sa,v. it was my place.
By 1\fr. Butzner:
Q. Did you have an inventory of your stock of goods?
A. Yes, I took them in February.
Q. What year?
A. 1933.
Q. Some time in February of this year?
A. Yes, sir.
Q. Was that within twelve months of the insurance of this
policy¥
A. Yes, sir.
.
Q. Who took the inventory for you?
A. Mr. H. B. Carter, Mr. Oldham Coates and myself. They
helped me three years.
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Q. You took it regularly ev:ery year Y

Q. What did you do with that inventory!

A. Put it in the safe. Filed it in a ledger; had
.always done that. I showed it to Dr. ~1ann every time he
came.
Q. That inventory was kept in this fireproof safe?
A. Yes, sir.
Q. Have you any of the books or inventory, now?
A. No; not a piece of anything. I had, I am satisfied, as
much as $3,000 of accounts and.notes in my safe, and every
one burned up.
·
Q. In taking this inventory, will you describe to the jury
how it was taken 7 In other words, was it lumped or itemized?
A. No, itemized; each article to itself. So many pairs of
slioes, so many groceries, so many of this article and so many
of another.
Q. It was all listed out and itemized and the v:alue put opposite it, was it f
A. Yes, sir.
Q. What did tlie inventory aggregate Y
A. It was $2,700 and something. At the time we aggregated
it we had as nnteh in the store as we ever had and the year
before it was $3,000; bllt goods had come down and we inventoried in conformity with the price at that
page 15 ~ time.
Q. Why did you do that?
A. To keep it like it should. be kept.
Q. To show the actual -value, as it should be kept 1
A. Yes, sir.
Q. 1\tir. Peed, did you keep any reeord showing yo_ur purchases?
A. Yes, sir.
Q. Tell the jury how you kept them 7
A. Every time I got a bill of goods I set it down in my
books. When I gave a man a check for the goods I set it
opposite it. If a man bought goods from me if he paid cash
I put it down paid, with the date.
Q. In putting down the amount of the goods, as well as:
giving the man's name, did you put the bills there, tooY
A. No, sir.
Q. Where were the bills f
A. In the safe.
Q. They were preserved?
A. Yes; I had to keep them. When I got my license I had
to have them. I had to keep those books to get my Hcense.
Q. Did the invoice show the list of goods that was bought?
A. Yes, sir.
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Q. Where were they kept!
A. In the safe.
Q.. Before you go further in describing the
books, where were these books and the inventory kept at
night?
A. I{ept in my safe, locked up, and they were kept in there
all the time; not only night, but day-time; then, of course,
the safe was not kept locked in the day-time.
Q. In 9ther words, do I understand you to say that when
you were no actually working on the books, they were kept
and reposed in this iron safe?
A. Yes; we would get them out to put the daily sales in
them. Kept our records of all g·oods bought and sold. If
we bought produce we put it down and when sold put it down.
Put down whatever we collected. I could tell every night
just how much sales we had that day.
·
Q. Then, as I understand you, you kept not only an inventory and a record of your purchases, but you also kept a
record of your sales?
A. Yes, daily sales.
Q. If they were credited, they were put down for credit,
~
were they?
A. Yes, sir.
. Q. Was the name of the person to ~hom· they were credited
put down?
A. Yes, sir.
Q. Were the items put down 1
page 16 } A. Yes, sir.
Q. Your cash sales, were they put down?
A. Yes, sir.
Q. Where were those records kept?
A. Right in that safe, with the rest of them.
Q. At night what did you do with your records?
A. Put them in the safe. I would slip the sheet in the safe
at night and the next morning would put it on the books.
Q. Mr. Peed, were you familiar with the iron safe clause
of the policy?
·
A. Yes; I think so. I had some trouble with that once before.
Q. Being· familiar with it, tell the jury whether or not you
literally complied with it 1
A. Yes; I did it as nearly as a man could, and when any
man came to look at my books I asked was I keeping· it right
and they said I was.
· Q. As I understand, any day the Insurance Company or
~nyone· else could come there and tell exactly 'vhat you had
purchased and what you sold?
A. Yes; I had an insurance man to come and look at the

page 15¥2 ~
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store to see whether too much insurance and he did not ask
for my books at all.
Q. On the 27th of July, at the time of this.:fire,
vage 17} how much stock of g-oods did you have, as near as
·
you can get at it'
A. My stock was bigger than it was when I inventoried,
for the reason it was the summer season and we had bought
some machinery repairs. It 'vas at that season of the year.
-We would not have stocked them up at any other season of
the year. I am confident there w·as $3,000.
Q. Were any of the goods saved!
A. No, I think one platform scale on the platform.
Q. The whole business consumed?
A. Yes, I am confident I had six or seven thousand dollars
"\Vorth of stuff lost there. :A1:y bills and all accounts collectible
and people won't pay them. I even lost every rag of clothes
I had. I slept there and kept my clothes there.
·
Q. You say you had your room in the store 1
. '
A. Yes, sir.
Q. I believe your wife is dead 1
A. Yes, sir.
Q. I want to ask you, who ran your store, or was in charge
of your store in your absence 1
A. For the last couple of years~ my son, Donald.
Q. Is he here today?
A. Yes, sir.
page 18} Q. Who was placed in charge of it when you went
away on the afternoon before this :fire 1
A. He was. His uncle stayed there with me. At night, when
I was not there, he would go there and stay with the boy
until. the store closed. He was a boy :fifteen years old.
CROSS' EXA1viiNATION.
By Mr. Sands:
Q. It was a comb~nation safe, was it?
A. Yes, sir.
Q. Who kept the combination?
A: He knew it; I knew it, and his brotl1er knew it, and I
had a daughter who knew it. I bad a daug-hter who stayed
in the store in the daytime until she was married.
Q. Those four_ knew the combination 1
A. Yes. I had a man to work in the store for a year or so.
He kne'v it. He is not in the store now.
Q. Where is he?
A. 1Tp at Lake, I think.
Q. Outside of those :five, no one else had it 1
&
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A. Yes, a yotmg man stayed with me four or fiv:e years; he
knew it.
Q. Was it written out?
A. Just by heart. That boy could go to the safe and unloc~
it twice while I unlocked it once.
page 19 ~ Q. Did not have to put your glasses on to un-·
lock it, did you f
A. Sometimes I would.
Q. When did this insurance you had previous to that exJ1ireY
.
A. I don't know. You could get that from ~fr. Harris.
Q. Don't you kno'v that it had expired some time previous
to the date of this policy, which is a renewal policy?
A. No, I do not think so.
Q. Had it not expired some thirty days or moreY
A. I could not say.
Q. You had not been up to the place to ask that it be renewedf
A. No, sir.
Q. You just casually ran act:oss Mr. Harris f
A. Yes; just accidental; I had been up to the store ..
Q. Did he ask you for the policy?
A. He said, ''Peed, your policy has ntn ·out. Do you want
to renew it 1'' I said, '' lVIr. Harris, I have not got the money
to pay for it".
Q. Did you owe the Company any premium for a policy?
A. Yes, $19, or sOinething·; but I have paid it.
Q. After the fire?
A. Yes, three or four months ago. That policy was on my
dwelling I think ; not on this store.
Q. You told hirn you had no money at that time Y
page 20 ~ A. Yes, sir.
Q. Was there any discussion with him on that
point, as to whether he should give yon credit f
A. Not a word.
Q. No reference was made to the fact that you owed· on the
old policy?
A. No. He asked me for it one day.
Q. He asked you for it?
A. He asked did I want to renew it.
Q. You told him what about the money?·
A. I told him I would not promise it until after I threshed
wheat for different people around the country, and I would
have to collect.
Q. When did you thresh wheat?
A. Some time in July. I would have to go around and collect. I told him I would not pron1ise it until some time in
August.
·
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By the Court :
Q. What time was this conversation you speak of!
A. Some time in June. I tell you how it happened. I
talked with hin1; told him my circumstances. I said, "If Dr.
Mann were here he would have wrote that policy and .sent it
to me and when he come up by my place if I had
page 21 ~ $5 or $10 I gave it to him. He kept my policy up all
the tin1e. If he was living today I guarantee he
would renew it without asking· me".
By ~[r. Sands:
· Q. Did you tell Mr. Harris to keep the policy until you paid
for it?
A. I don't think anything said a bon t that.
Q. You kne\v ~ir. Harris had succeeded Dr. Mann?
A. Yes, sir.
Q. You are sure you did not ask him for the policy, but he
a.pproached you?
A. Yes, I can prove it by ~Ir. Gee Johnson.
Q. You did not intend to approach him 1
A. It was not on my mind.
Q. You did not nwntion the fact that your policy had expired f He said it first. He said your policy had run out.
You did not make any remark on that, or express any .sur~
prise. You knew it was out?
A. I reckon I did.
Q. You wanted the policy renewed?
A.. Yes, I wanted some insurance.
Q. You said a fire occurred and another company came up
and adjusted the loss. That was on the building?
A. Yes, sir.
page 22 ~ Q. You told lVIr. I-Iarris he said something that
was not true, what was thatf
A. About the agreement we had in the office.
Q. Did he deny that?
A. He said, '"Is that all the insurance you had on your
stock?" I told him $1,500. He said, "Don't you bother; I
will get it for you''. He said, he would go and 'phone the
man and see what day he would be there, so I ~ould meet
him.
.
Q. You say after that happened, Mr. Harris and some representative of the Con1pany came up, you think ~Ir. Warren,
and 1\tir. Warren told you it would be paid 1
.l\.. He told me he would adjust the fire when the premnim
was paid.
·
Q. Dirl you ever see l\tfr. Warre any more?
.A. No; he has been to my place once or twice, I think, but
I never saw him.

---------
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Q.
safe
A
iron

In reference to your policy, you say you kept the iron
clause; you knew it and you observed it!
That is my belief; in fact, I know I did. I bought an
safe and kept my records there.
Q. On the day of the fire you left home what time of the
evening!
.A. I went the day of the fire, some time in the afternoon.
.Q. Where did you goT
page 23 ~ A. Went around the country; some people owed
me some money.
Q. What places did you go to1
·A·. To Bill Franks', over in the swamp there, and one or
two colored people I sold wagons to.
Q. Who else~
A. Strode Tinsley's, and, if I am not .mistaken, I went to
Bill Omohundro's.
Q. Did you ride in your car~
A. Yes, sir.
Q. How far is Colonial Beach from your place 1
A About eighteen miles, I reckon; something like that.
Q. You spent the night at Colonial Beach that night Y
A. Yes, sir.
. Q. What time did you leave Colonial Beach that morning?
A. Close to sun-up the next morning. ·I don't know just
what time I got home; but I know the sun was right good
height when I got there.
Q. You say you met a darkey on your way, what was his
name?
A.. Bob White.
Q. Did you meet ~{r. Gutterich ~
A. No, sir.
-

Bv the Court :
.,Q. What Gutterich ~
A. R. B. Gutterich.
page 24 ~ Q. You did not have any talk with Mr. Gutterich
that day?
A. No, sir.
Q. Were you at home at any time from the .time you left
.there, about 2 o'clock in the afternoon, until the next morning¥

A. No, sir.
·Q. You spent the nig·ht at Colonial Beach!
·A. Yes, sir.
Q. You say in the fire you had so1ne $3,000 or more of notes,
nooounts, &c., destroyed Y
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A. Yes; I lost the whole bunch of them. Only one man
straigthened up with me.
Q. At that time there ·were a number of claims ag-ainst you
in the hands of the sheriff, was not there, garnishments, &c.,
in the amount of $1,700?
A. I never heard of it. The International Harvester Company held some notes against me for about three years and
held them and never tried to collect the.m.
·
Q. You cannot tell whether. any judgments against you 1
A. I know several claims ag-anist n1e. I paid them as soon
as' I could.
· Q. You know some had gone to suit ·against you 1
A. The only one I know was in Richmond, the Farmers
Equipment Company, last Spring.
_
·
Q. There were no warrants or judgments expag·e 25 } cept that one?
A. Some warrants and one or two judg-ments, but
I was paying them.
. Q. A warrant before.a mag·istrate, you don't consider that
a suit?
A. I would not consider that a regular suit.
Q. That $3,000 or so debts there, had you tried to collect
them?
.
A. Yes; these notes were made in 1929. Farmers had nothing to pay them. I turned over to the I-Iarvester Company
a number of notes, and they did not try to collect them, and
some people had the money and they did not collect them,
and they held them and jumped on 1ne and tried to make Ine
pay for them, which I don't think is right.
Bv the Court :
"'Q. Were you not the agent for this Company?
A. Yes, sir.
Q. They made you guarantee the notes, or endorser?
A. Made me endorser ; but they would not. take them until
they took a property staten1ent from the farmer, and I would
not take them until they said they were all right. They would
not try to collect them at all fron1 the farmers, because it
would affect them in selling stuff.
Bv 1\'Ir. S'ands :
.,
Q. On the morning after the fire when you can1e
page 26 } up there you kind of felt something, you kind of
speeded up when this darky told you this fire had
occurred?
· A. Yes, I kind of n1oved along; thoug·ht it was somebody 's
house clown there. He told me he did not think it was
house; thought it was to the left of my house.

my
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Q. Was it your purpose to spend the night at Colonial·
Beach that night when you left hon1e'
A. Yes, I kind of figured on it.
Q. It was some eighteen n1iles from your home?
A. Yes, sir.
Q. When you started for home the n~xt morning you were
there for business hours 1
·
A. The boy could open n p. I "Tas not obliged to be there,
but I aimed to get there about time to go to work.
_
Q. You say you had an inventory taken in February? .
A. Yes, sir.
Q. And that went in the safe and you kept a daily account
of sales?
A. Yes, sir.
Q. Each item as you made them, you put down on the paperY
A. Yes, ~hickens or eggs sold for cash it was put down
cash. It was put in the book the next day.
Q. Were you at home the night previous to this, or did you
spend that night at Colonial Beacl1 Y
A. The night before the fire? ·
page 27 } Q. Yes?
A. No; I reckon I was at home.
Q. Did you lock the iron safe that night, or the boyl
A. I am pretty sure the boy did.
Q. Did you spent the night away from home?
A. Not over one or two nights a week.
Q. When you were there who locked the iron safe:
A. Sometimes my son did, and sometimes I did.
Q. You entrusted the whole thing· to him?
A. No; but he was in the habit of locking it up when I was
not there. He kept a little box for change and stamps for
daily use, and he would always take that and put it in the
safe.
(The witness stood aside.)
pag·e 28 ~

DONALD PEED,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

Bv Mr. Butzner:
Q. Your na.me is what T
A. Donald Peed.
Q. How old are you, Donald f
w
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A. Fifteen.
.
Q. Are you the son of Mr. Lee D. Peedf
A. Yes, sir.
Q. Where do you live, Donald?
.A. With n1y father.
Q. At what place Y
.A. Peed's. ·
Q. What do you do, what is your workt
.A. I go to high school, now.
Q. Going to school, now?
A. Yes, sir.
Q. In the summer what do you do?
.
A. I stayed in the store for my father last summer until
it burned down; then I did work around the farm, pieking
tomatoes, what work there was to do.
Q. Donald, where were you the day before this fire occurred!
A. In the store, part of the day.
page 29 ~ Q. Was your father tl1ere up until night?
A. No, sir, not quite night.
Q. Do you know where he went?
A. No, sir.
Q. When he left who was left in charge of the storeY
A. Me.
Q. Tell the jury in your own 'vords whether or not you
locked up the store and what you did when yon locked up
the storef
A. I closed the blinds first; then I locked the safe and
locked the gas tank. I locked the gas tank after I locked the
store up. Then I went to the house.
Q. Was anyone with you there at the time?
A. Yes; my uncle. He was not in the store.
Q. What is his name?
A. Walter Henson. When I left the store he asked did I
lock the safe. I said, "Yes".
Q. What did your father keep in the safe?
A.· His personal books, ledger, daily-records in there and
amount of sales and things paid up.
Q. Do you know whether those papers were put in there
that night?
A. Yes, sir.
Q. Who did it?
A. I did.
page 30 ~ Q. Do you know whether or not the safe was
locked?
A. Yes, sir.
Q. Who did it Y
A. I did.

----------
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Q. You put the things in the safe and locked the blinds
and locked the store and gas tank t
A .. Yes, I put the things in the safe before I locked the
store.
Q. About what time was that Y
A. About 8 o'clock.
Q. Was there any money in the safe f
A. Yes, sir.
·
Q. Do you know ho'v much f
A. I don't know exactly.
Q. How much, about?
A. I guess around $5 or $6; ·
Q. After you locked up, as you have described, where did
you then go?
A. I went to the house .
. Q. Did you go back to the store after that?
A. Yes, sir.
Q. Will you tell the jury why you went to the store after

thatY

·

A. Yes, sir.
Q. Why did you go back there f
A. A man came by and told me he wanted a
wagon skein.
·
Q. Who was that?
A. Emmett Olive and the Nash boys. I guess they were
buying it ·together. He asked me for a wagon skein and he
gave me two dollars and I went to the safe to put it in there
and I found it was locked. I had forgotten that I locked it
and I thought rather than to unlock the safe I would put
the money in the money drawer and I put it in there.
Q. So, you went back to the safe to put it in there and
then saw it was locked?
A. Yes, sir.
- Q. How far is the house from the store?
A. I guess it is about seventy-five yards, crossways.
Q. Who lives up at the dwelling house?
A. My· uncle was staying there at the time and my sister
and her husband and my brother and father.
Q. Where is your father's room?
A. It was downstairs at the time, but he has moved upstairs, now.
·
Q. I mean, before the fire did your father ever sleep down
at the store?
·
A. Yes, sir, he slept there practically all t.he time.
Q. He had a romn at the dwelling and also one
page 32 ~ at the store?
·
·
A. Yes, sir.
·

page 31

r
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Q. If.e spent most of his time at the store at night!
A. IIe had that summer.
Q. Where was his room at the store., upstairs or downstairs?
·
A. Downstairs.
Q. Was there a second story?
A. Ye~.. sir, a second story, but no ceiling up there, I don't
think.
·
Q. When you saw the safe was locked, rather than undo
the combination you put the $2 where~
A. I.n the money drawer.
Q. Then where did you got
A. I went rig-ht to the house. I did not stay there 0'\ er
five minutes.
Q. Did you g-o back to the store any more after you locked
up that night 7
A. I did after I locked up the first time ; not after I went
1)ack the second time.
Q. When you were there and any sales were made were
any records kept of tl1e sales?
·
A. Ye~, sir.
Q. If they were for credit what did you put down?
A. I had a credit list and put it right under credit.
Q. Did you put down the items that were sold?
page 33 } A. Yes, sir.
Q. Were they entered on the books?
A. I guess they were; I never did do that.
Q. You did not do that!
A. No, sir.
Q. Was your cash put down on tl1e books?
A. It was put down on the little book that I kept.
Q. Who wrote up that on the ledger?
A. I gness Papa did.
Q. Where were all those papers kept?
A. I put them in the safe.
Q. When your father was there where did he keep thenlI mean wl1en he closed up the store 7
A. I guess he put then1 there, too.
Q. Then, after that what happened-do you know about
the time you went to bed?
A. I guess it was about 8 :30.
Q. Were you awakened during the night?
A. No, sir, only when my uncle called me.
Q. What time was that?
A. I don't know, exactly; I guess about 2 :30.
Q. Your uncle called you-who was that?
A. Walter Henson.
Q. When he called you what did you do?
1

Supre~e
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A. I got in my car and went to Mr. ~!othershead's.
.
Q. Why did you go to Mr. ::M~othershead 's-what
did you see Y
•
·
A. The fire.
Q. Where¥
A. At the store.
Q. What was the condition then-was the store burning
down, or did the fire have a good headway¥
A. It was burning, no way to save it. We went to Mr..
Mothershead's to get help to get the stuff out the shed.
Q. How far was it to Mr. Mothershead's?
A. I guess 250 or 300 yards.
Q. Did you get him and come back Y
A. Yes, sir.
Q. Did you go down to the store before you left to go to
Mr. ~fothershead 's Y
A. No, sir.
Q. Do you know where Mr. Henson went Y
A. fie \Vent to the store.
Q. How long do you think you were gone when you w-ent
over to Mr. Mothershead for help?
A. I was not gone long; had right much trouble waking
them up. I don't guess over ten minutes, at the highest.
Q. When you got to the store what did you find¥
A. I found the :fire had made right much headway and they
only saved one scale, off the porch; had r.ight n1uch
page 35 ~ trouble doing that, and we went to work getting
stuff out the shed and corn-house.
Q. What did ·yon get out the shed and corn-house Y
A. <;)nly some potatoes---pag-e 34

~

By the Court :
Q. How far was the store from the corn-house f
A. Not over fifty yards.
By Mr. Butzner:
Q. When yon got to the store what part of the store was
afiref
A. The right hand front.
Q. Where is the dwelling located!
A. It is kind of behind the store; a little bias off from
the store.
Q. Does the store set on the edge of the road, the main
public highway!
A. Yes, sir.
Q. How far does the dwelling set from the road~
A. I guess that is about fifty yards.
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Q. H9w far down or up the road from the storeY

A. That is about fifty yards, too, I guess.
Q. You say when you got to the store the left part of the
front of the store was afire Y
A. The right part of the front.
page 36 ~ Q. Were the flames bursting out?
A. Yes, sir, bursting out of the front upstairs
window.
Q. Did you stay there until the store was burned up Y
A. Yes, sir.
Q. Could you see the safe in there Y
A. Not until after the store was burned.
Q. What did you see in there Y
·
A. I could see the boxes. and papers in there, burning.
Q. You could see these things in there burning Y
A. Yes, sir.
Q. Was the door of the safe closed or open Y
A. It was open when I saw it.
Q. How far was it open-was it swung clear back?
A. No, sir.
Q. How farf
A. It was a quarter of the way open.
Q. You could see the stuff in there burning up?
A. Yes, sir. I guess it was more than a quarter of the
way open; but not all the way around.
·
Q. What do you mean by all the way around?
A. The door opens even with the side of the safe. It. was
not quite open all the way.
Q. But was open enough for you to see the· stuff burning in
theret
A. Yes, sir.
page 37 }- Q. Had the building fallen in then?
A. Yes, sir, practically everything had burned
u~

Q. Where is the safe now?

.

A. It is setting in the same place it was when the store
burned.
Q. Been there ever since Y
.A. Yes, sir.
Q. In the same condition it was 'vhen the fire left it f
A. As far .as I know it is.
·
CROSS· EXAMINATION.

By Mr. Sands:
Q. Donal¢!, how old are you f
A. Fifteen.

~
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Q. How long have you been working in the store 7
A. I just been working in there a little last summer after
the .school let out.
Q. You worked in there during the summer of last year t
A. Yes, sir.
Q. What time did your school break upf
A. It was May 30th, I think; but I did not go in there right
at once; it was a few days later.
Q. You 'vent in there in June and you had been working
there about five or six weeks when this fire occurred on the·
27th of July't
page 38 r A. Yes, sir.
Q. What time did you get there in the morningY
A. I guess about 6.30 or 7 o'clock.
Q. Did your father open up the store as a rule!
A. Yes, generally.
Q. Did you open up when your father was a'vay?
A ..Very seldom that he did not open.
Q. He testified he would spend about two nights a'vay from
home a week-did he usually get back before you got upY
A. As a rule he got there before. I got up.
Q. As a rule you got up about 6.30?
· A. It was probably later than that. I usually started about
7.30.
.
Q. You say your father had a room in the storeY
A. Yes, sir.
Q. When did he start that?
A. Some time in the winter.
Q. To the best of your knowledge he continued to sleep
in that store from that time on until the fire?
A. Yes, sir.
Q. Was if a two-room store, or one-room storeY
A. One-room store.
Q. He had a bed or cot in there he slept on 7
A. Yes, sir.
page 39 r Q. You say you got there in the morning when
·he opened up and you started to work about half
past 6,. and yon usually found your father there when you
started f
A. Yes, sir.
Q. What part of the store was his cot in, the safe end or
the front¥
·
.
.
A. Towards the safe end.
Q. What time did yon all usually have supper¥
A. I guess around 6.30 or 7 o'clock.
·
Q. Did your father and yourself board with you·r sister
and her husband?
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A. Yes, sir.
Q. Your uncle also stayed up at the house 1
~Ye~~~
.
Q. You say you guess the house was seventy-five yards
from the store-you lvere just guessing, of course·. Seveuty:five yards would ~e about how ma.ny times the length of this
room-about ho'v many times the length of this room would
you say the ho1;tse was from the store?
A. I could not say-about six or seven times as far.
Q. The store was about as far as you could throw a rock?
· A. I oould not throw a rock that far.
Q. Do you know what the record is for throwing a baseball?
page 40 ~ A. Sir 7
Q. Do you know how far you could throw a
baseball?
A. No, sir; I don't think I could throw that far.
Q. When you went on in the morning how late would you
stay on at night f
·
A. I 'vould stay on until I closed up. It was generally
around 8 or 8.30. Generally some people there; but not a soul
there that night of the fire.
Q. What is that wagon skein 1
A. The part the wheel fits on.
Q. The safe 'vas a combination safe, was it not?
A. Yes, sir.
Q. When did your father teach you the combination?
A. Been a right good while.
Q. That sumtner, or before then 1·
A. Before then.
Q. In working that combination, you knew the safe pretty
well-you had frequently spun it around to play with it, had
you not7
A. I never fooled with it unless I wanted to open it.
Q. Ho'v would you open that combination-did you not
have a kind of knob working within a .dial and that dial
had different numbers on it~
A. Yes, sir.
page 41 }- Q. How many numbers did it have on it f
A. Three different numbers.
Q. You worked it back and forth 1 ·
A. Yes, sir.
Q. That was the way it worl~ed? .
A. Yes, sir.
Q. When you closed the safe· ten1porarily what was that
number; in other words, did vou have to spin it around two
or three times to get it locked?

46

S~preme

Court of Appeals

of Virginia.

A. Yes, sir.
Q. What ·was the safety number f
· A. You did not have· to stop at any number; you just had
to turn it until it locked.
·
Q. How would you know when it was locked Y
A. You set it at 100 and would have to turn it past 100.
Q. Was the 100 at the top or bottom of the safe?
A. On the combination.
Q. Where was itT
A. The arrow that pointed to it was on top.
Q. You had to pass beyond that 100 in order to know
that it was locked¥
A. Yes, sir.
Q. Then in order to open it you had to turn how many
times?
A. You had to begin at 100. It was not exactly 100, the
ooro began to one side, a little to the right of 100.
page 42 r Q. That night when you left there you fastened
the blinds first f
·A. Yes, sir.
Q. How many blinds have you?
A. Six and seven with the one in the bale room.
Q. You had locked your windows before you locked the
safe, or which first?
A._ I locked the blinds before I locked the safe.
Q. You got the $5 or $6 out the cash drawer Y
A. Yes, sir.
Q. Put the1·e where f
A. In a little drawer.
Q. Besdies that what else did you put in the safe that night Y
A. I put the ledger, the list of sales and collections, cash
and produce.
Q. What was the ledger, the list of sales, produce, .etc.?
A. It was a little tablet.
Q. You mean a little book like this (indicating) ?
A. I guess you call it an ink tablet. It was kept on there
and Pap~. entered it on the big book, I guess, the next day.
· Q. It was a kind of pad?
·
A. Yes, sir.
page 43 ~ Q. Your father entered that the next day?
A. Yes, sir.
Q. That was supposed to carry your sales during the dayY
A. Yes, sir.
Q. What yon sold during the day?
A. Yes, sir.
.
Q. On that tablet if you sold me, for instance, a. dollar's
worth of g·oods what would you put on there?
A. Just put a dollar.
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Q. You never put the article you sold?
· A. No, sir.
- -1
Q. You would not put my name, would you 7
· A. No, sir.
.
Q. In other words, you simply put in there a dollar, and
if somebody bought twenty-five cents worth of meat you
put that on there; or 5 cents worth of sugar you put that on
there!
A. Yes, sir.
Q. Those are only the items of sale?
A. Yes, sir. It had amount collected and amount of produce taken in on the same sheet; had a column for each one.
Q. You had a column for your produce and one for your
sales?
A. Yes, sir.
Q. For the produce, if a man came in and gave you three
dozen eggs,. would you put down three dozen eggs
page 44 } on that book, or just the amount of money you
gave for the eggs Y
A. Just the amount of eggs.
Q. That had a list of things you sold and what you collected?
A. Yes, sir.
Q. Your father entered that on the books the next dayyou never kept the books 7
A. No, father kept them.
Q. If hardware, plow points, or other things, did you make
any difference ; did you put down the hard,vare, or just the
price?
A. I put down the price.
Q. Twenty-five cents, or whatever it might bet
A. Yes, sir.
Q. Did you do any credit business?
A. Yes, sir, people I knew were all right.
Q. Was that credit put on this book?
A. I put it on this book; I kept it in a little book and
my fatber -put it in the ledger.
·
·
Q. You had a little book you kept in your pocket 7
A. No, sir, it laid on the counter.
0. Your father would copy from that how much credit you
had made in his books?
A. Yes, sir.
page 45} Q. Wha~ did you do with the book during the
·
day?
A. It laid on the counter.
Q. At night you would turn in that credit book of yours
along with your list in the safe?
·
· ·
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A. Yes, sir.
Q. When your father made sales to people whom he credited
how did he· keep that f
A. He put it on that little book, I ~uppose, and entered
it.
Q. Did you ever see his handwriting on there f
_A. Yes, sir.
Q. W a.s it a soft, paper back book you kept your daily
credits on?
·
A. Yes, sir.
.
Q. But, all the sales and all the produce \Vere carried on
that tablet you speak of!
A. Yes, sir.
Q. On this night you turned in these papers, or that paper,
and that little credit book, and put those in the ·safeY
A. Yes, sir.
Q. Then you put the money in there?
A. Yes, sir.
Q. Who \vas in the store with you at the time'
A. No one.
Q. Had you fastened the blinds then?
A. Yes, sir.
page 46 ~ Q. Then you closed the safe Y
A. Yes, sir.
Q. What time did you do that?
A. About 8 o'clock a.t night.
Q. The last thin~ you did was to turn the handle of that
safef
A. Yes, sir, that was the last thing I did in the store.
Q. Had yo~ been to supper that night¥
A. Yes, sir.
Q. You turned that combination and then went home for
that nightT
·
A. Yes,·sir.
Q. How often did you do that-whenever your father was
awayY
A. Yes, sir.
Q. You had been doing that how long?
A. It had not be~n very long; I guess, around a month
and a half.
Q. You remember turning that safe-do you· remember
whether you_ turned it once or half a dozen tin1es?
A. I remember I tu-rned it sufficient to lock it. ·
Q. How do you remember it f
A. I remember turning it.
Q. Do you remember how many times you turned it?
A. No, sir.
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Q. The only thing you knew about ·the fire was
when you were awakened this morning?
A. Yes, sir.
Q. When you got there was the store door locked Y
A. I don't know; it 'vas closed.
Q. When you got there was your father there?
A. No, I don't suppose he was; his car was not there..
Q. How long have you been living thel'e!
A. Ever since I was born.
Q. You were living there in 19251
A. Yes, sir.
Q. Your father had another fire there in the same place·!
A. Yes, sir.
Q. Your father left the place the afternoon before the fire,
and you had not seen him until he got there the next morningf,
A .. No, sir.

page 47}

By the Court~
Q. What time did he leave in the afternoon!
A. I guess around 2 or 2.30.
RE-DIRECT

EXA~1INATION.

By Mr. Butzner:
Q. The little book you kept your c1·edits in-if I came in
and bought a hat on credit, would you put down my name
and the hat and the price?
page 48 }- A. Y·es, sir, I would put down the date, your
name and hat and then the price.
Q. So, that would list all tl1e credits'
A. Yes, sir.
Q. You put on this pad the cash you tool{ in'
A. Yes, sir.
Q. If you took in a dollar, or seventy-five cents, or twentyfive cents you put that down?
A. Yes, sir.

By 1\Ir. 1\fayo:
Q. If you bought anything 'vould you put that down?
A. Yes, sir.
By 1\tlr. Butzner:
.
.
.Q. So, theri, your book sho,ved an account of what came in
and what 'vent out f
A. Yes, sir .. · ·
0 .. Your father would enter tl_u~t up in the ledger?
A. Yes, sir.
·
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Q. Your father kept the ledger where f
A. In the safe, I guess.
Q. Had you seen them in there f
A. I had seen some books in there ; I guess it was the ledger
in there.
page 49 r Q. yon had seen it in tllere regularly, except
when kept out in the day-time!
A. Yes, sir.

By the Court:
Q. Donald, you told Mr. Sands you recollected locking the
safe that night?
A. Yes, sir.
.
Q. Then, when this man paid you that $2 you said you
went to the safe, did you not f.
A. Yes, sir.
Q. What did you intend to dof
A. I intended to put the money in the safe, not thinking I
had locked it before; it had not come to me that I had locked
it.
Q. It had not come to yon that you had locked itf
A. No, sir, it had not.
·
Q. Did you try the knobf
A .. Yes, sir, I could not turn the handle. .
Q. Then you put the $2 in the money dr~wer rather than
open the safef
A. Yes, sir.
By Mr. Sands:
Q. What do you mean by ''the handle would not turn'' T
A. It was locked; I did not try tl1e combination.
page 50

~

By 1\tir. Butzner:
Q. Wl1en the combination was on you could not
turn the handleY
·
A. No, sir.
Q. Whether you could turn the handle or not was the true
test as to whether or not the safe was locked 7
A. Yes, sir.

Bv Mr. Sands:
·Q. Is not Mr. Butzner 'vrong- when l1e asks yon that question? Yon have testified to the jury that there was some mark
you had to nass in order for it to be locked, did you notY
A. Yes, sir.
Q. If that safe was carried back to tl1e 100 mark, your
starting- point. and yon had not made a complete revolution
the safe would open, would it not f
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A. I don't kno'v; I never tried that.
Q. You never tried thatY
A. No, sir.
Q. You don't really kno'v whether that is the mechanismwho told you you had to make a complete revolution, or 100?
A. No one told me I had to make a complete revolution.
They told me I had to keep turning until it was locked.
Q. Who told you that Y
A. Mr. Harding.
Q. 100 mark was the point the safe opened Y
A. Yes, sir.
page 51 ~ Q. That was your last number?
A. Not exactly the last number. 95 was the
last number of the turn in that and then you turned back.
Q. When you left the store to go to your home for dinner
would you close the safe!
A. No, sir; the windows were always locked.
Q. You did not close the safe, but left it ajar Y
A. The door was closed, but the combination was not turned.
Q. The safe door was closed, but you did not turn the ~ombination!
A. No, sir.
Q. You stated awhile ago the safe door was partly open.
Here is the safe (indicating) ; here is the door of the safe.
That opens this way. When you had it open during the day,
you opened it like this Y
·
•
A. Not open quite that far, on account of the wall.
Q. When it struck the wall it stayed like tha.t (indicating).
When you 'vent out there to the fire and when you saw the
safe the floor had falle-n. How high was the floor Y
A. I guess 4 or 5 inches off the ground.
Q. You saw the safe down in the debris, the odds and
ends that had fallen Y
A. Yes, sir.
Q. Is the safe in the same place now as it was on that dayf
A. I guess so, the same.
page 52 r Q. The plungers of the safe were partly asunder Y
A. Yes, sir.
Q. You could see the books and papers burning in the safe t
A. Yes, we could see the top shelf burning.
Q. In reference to the books or ledgers, did you see any
books taken out that safe?
A. Not that I recall.
Q. You did not find any odds and ends, the book backs,
or anything· like that?
A. No, sir, everything burned up.
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By the Court :
Q. Donald, suppose that is the safe (indicating) and this
is the door, will you come here and show the jury just about
how far the door was open that night, or early morning,
when you say the .fire had taken place¥
. A. I guess it was just about like that (indicating).
By

~Ir.

Butzner:

Q. I 'vant to get it clear, Donald-this -pad or tablet that

you kept the transactions on that you mentioned, was it
or not lined off¥
A. Yes, sir, I drew lines right down.
Q. Describe just how it was kept 1
.. A. It had four or five columns and one colun1n
·page 53 ~ 'vas sales ; the next column was collections, and
another column was produce and another colutnn
was paid out.
Q. Then, 'vhen you would make these transactions you
would enter it under the proper ~olumn 1
A. Yes, sir.
Q. So you could tell what was produce, what was ·sales~
and what was cash, is that correct Y
A. Yes, sir.
Q. And what was taken in f
A. Yes, sir.
Q. And, as I understand you, when you would enter the
amount in the credit column tl~at you 'vould carry ~n another book, the name of the person, the article he bought
and the priceY
A. Yes, sir.
(The witness stood aside.)
page 54
,

.

~

WALTER HENSON,
being first duly swonl, testified as follows:

DIRECT EXAI\1INATION.
By Mr. Butzner: .
Q. ~fr. Henson, is your name \Valter 1
A. Yes, sir.
Q. You are the uncle of young Donald Peed, 'vho was
on the stand?
·
A. ·Yes, sir.
Q. Where do you live, Mr. Hens«?n?
A. I live at my place. I used to live at ~Ir. Peed's.
Q. Where were you last July, the 26th or 27th, when
fire took place Y

just
·
·
this
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A. I was at 1\fr. Peed's then.
Q. You were?
A. Yes, sir.
Q. Were you ther~ the night before tbe fire that took place·?
A. Oh, yes, I had been there every night for four or five
years. I don't think I missed a night away from the place·.
· Q. Were you with Donald when he closed the store that
night?
A. Yes, I was with him the last time he 'vent down there.
Some fellow come there and called him to open up again..
Q. Do you remember who it was that came· there and got
the wagon skein~
page 55 } A. EnlDlett Olive.
Q. Did you go with him in the store 1
A. No, I went to the porch.
Q. Did Donald fasten up 'vhen he came out~
A. Yes, when he came out I asked him had he fastened up
everything and he said, ''Yes".
Q. What time was that?
A. I judge around 9 or 10 o'clock, the la-st time.
Q. V\7here did you sleep that night¥
A. I slept upstairs at 1\ir. Peed's house.
Q. Were you awakened that night~
A. Yes, sir.
Q. Tell the jury about it 1
A. I was ~nvakenecl by a noise ; some explosion or something kept cracking like a stove pipe, or something. I got
up to see; went to one window; could not see. I went to
the other 'vindow. I saw the light. I called some of them
and told them I believed the store was on fire. I went as
soon as I could and it was on fire.
Q. Describe the condition where the fire was?
A. The fire was in the front of the store, partly in the
shed room, burning all through the weather boarding.
Q. Was the fire in the store room when you first got there?
A. Yes, must have been; the fire was burning all through
the weather boarding, the sm'oke coming out them.
page 56 }- Q. What awoke you was the explosion 1
A. Yes, some noise or something like an explosion; sounded like the noise of a 'dog slamming a door~ or
something, at first; I was half asleep.
Q. Did you get up immediately?· .
A. I laid ther~ ten or fifteen minutes, and kept hearing
something; then finally I got up to see what "ras going 011.
Q. Then, a little while elapsed after the explosion before
you got up and looked out!
A. Yes, sir.

§~
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Q. You looked out one side t
A. Yes, I looked over the kitchen side and could not see·
anything.
Q. Then, when you looked out the front window you saw
the IightY
A. Yes, through two or three trees. I could see a big
light in front of the store ; I could hear a cracking like something burning. I called to them and told them I believed the
store was on fire.
Q..When you got there it was burningt
A. Yes, sir.
Q. Did you go in the store?
A. No, we managed to get the scales off the porch. It
was so hot could not go inside.
page 57 } Q. The fire was so fa1~ advanced that it was even
almost impossible to go on the porch Y
A. Yes, sir.
By the Court :
Q. Was the fire, when you could see it, burning towards
the safeY
A. No, I could not tell anything about that. The fire, it
seemed, was burning through the outside. It 'vas then just
through the planks.
·

By 1\ir. Butzner:
Q. You could tell where the fire was on the inside '
A. No, we finally decided it was too risky to try to go in
, there. The blinds were closed. The blinds, unless you hook
them, won't stay closed. It looked like everything was fastened up, the doors and everything closed. "\~T e threw water
on the born-house and moved the trucks, &c.
Q. When yon got there was there any way yon could tell
where the fire started T
A. The best I could see, the most fire was in the shed, the
bale room, close to where the oil sets, coming all through
the weather boarding·, on the front.
Q. Describe that store, about how big is the main store
building?
page 58 } A. I could not tell you exactly ; pretty" big size ;
somewhere around, maybe, 40, or 50, or 60 feet long.
I don't kno'v; I don't know anything about the size of it.
Q. I did not mean in feet or inches 1
A. Pretty big building, looked to be big as this courthouse. He had added on to it.

N ote.-The court recalled
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L. D. PEED,
who testified as follows:

By the Court :
Q. What was the size of that store, !fir. Peed Y
A. The main building was 36x48, and 12x12, on one corner, used for storage, for kerosene and salt fish, &c.
WALTER HENSON,
being recalled, resumed his testimony as follows :
By Mr. Butzner:
.
Q. Was there anything about the building when you got
there that you could tell with any degree of certainty whether
the fire started at the bale room or the store?
A. I could not tell you; it looked like it started in the bale
room.
By Mr.· Norris:
Q. Was the bale room in the front or back part?
A. In the front.

. ·,.

page 59} By ~ir. Butzner!
·
.
Q. ere you there the afternoon before that,
when Mr. Peed left?
A. Yes, I think so.
Q. About what time did he leave?
A. I don't know about what time ; some time after the
middle of the day.
Q. When did he get back?
.
A. When he got back the store had burned down. It was
about sun-up or after that. I dontt know what time. Around
7 or 8 o'clock, maybe. I don't know what time·, but right
early, a little after sun-up. I did not take any account of
the time he got there, so could not tell you exactly wha.t time
it was ..
Q. Mr. Henson, how long did you live there and were associated around the store?
A. About four and a half years; be five years the next
·
March if I had stayed there.
Q. Can you give the jury any idea of the volume of stock
that was in the building?
A. Somewhat, according to my judgment.

'V

By Mr. Norris : Has he had any experience in that sort
of thing?
By Witness: Twenty-five years, or more.

56
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By 1fr. Butzner:
Q. Have you had any experience about this store,
or country stores?
A. Yes, I kept store in that country and the other place.
before it burned down, I don't lmow just how long, but, I
think, eighteen years.
Q. You mean this particular place~
A. Not in that particular place, but on that corner there,
somewhere.
Q. Y:ou kept store f
A. Yes, kept store and was postmaster, &c., about eighteen
years.
.
Q. Can you tell the jury in your estimate the. value of that
stock of merchandise~
A. I judge-of course, I went in there-I stayed in there
two or three months before that-I judge around $3,000, taking the whole store in. Of course, it was not quite as .large
a store as he had been keeping t\vo or three years before that
lie had four or five. thousand dollars 'vorth of stuff 'in there
then. · I judge there was around $3,000 in there.
Q. As close as you could judge¥
A. Yes, sir.
Q. Including parts of implements, hardware and farming
implements T
page 61 r A. Yes, sir.
Q. Was any of the stock saved, or all consumed?
A. All burn~d up, everything there; shows for itself; burned
down.
Q. Was there any store in that section of the country as
large as this store 1
· A.. I don't think so ; not as close as six or seven miles,
anyway.
By the Court :
Q. Were you with Donald when he closed up the first time?
A. No, I was not there then. I went back with him the
next time, because he asked me to go up· to the store with
him. A crowd around there and I suppose he did not know
just who it was.
Q. Did you go in the store T
·· A. No, I did not go in the last time. I went to the door,
sat right by the door.
Q. Could you see in there?
A. Yes, sir.
·· Q. Do you reeall definitely whether or not you saw the
sitfe door·?
A. No, I did not see that. He had locked the safe the~
first time.
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Q. You don't know about that 1
A. No, sir. He said he did.

page 62}

By the Court; That is hearsay.

By Mr. Butzner:
Q. You say it 'vas hot weather?
A. Yes, I think it was the 38th of July, about 2 or 3 o'clock
in the morning.
Q. 27th, was it not~
A. Yes, sir.

(The witness stood aside.)
page. 63 }

C. H. CAR.TER,
another witness introduced on behalf of the
plaintiff, being first duly sworn, testified as follows:

DIRECT EX.A![u\TATION.
By ~Ir. Butzner:
Q. ~Ir. Carter, is your nan1e C. H. Carter~
A. Yes, sir.
·Q. Where do you live f
A. Foneswood.
Q. How far is that from Peeds?
A. About two miles.
Q. Did you help take the inventory of this store f
A. Yes, sir.
Q. Who helped take it 1
A. l\1r. Oldham Coates.
Q. When did you take that inventory?
A. In February, as well as I remember.
Q. Wl1at year~
A. 1933.
Q. Do you know w:hat that inventory aggregated Y
A. I don't kno'v the exact amount, but it 'vas between
$2,700 and $2,800.
Q. In taking that inventory how did you take it?
A. "\V e took certain parts of the goods at one
page 64 i }- time, such as hardware, clothing, &c.
Q. Did you list it as you took it 1
A. Yes, sir.
.
Q. When you got through you had a complete inventory of
that stock, did you?
·
A. We had a complete inventory so far as I knew.· Of course,
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could have been some little things we did not get. It was
as complete as we could get it.
.
.
Q. In that inventory did you take the price at that time
or prior to that time!
A. Took the price prior to that time.
By the Court :
Q. The cost pricef
A. Yes, sir.
By Mr. Butzner ~
Q. Do you know what was done with that inventoryf
A. I suppose Mr. Peed put it in the safe.
Q. Did you see the store after that Y
A. Yes, in passing and in g·oing in the store at times t
Q. Were you ever in the mercantile business¥
A. No, sir.
Q. Did you see the fire t
A. No, sir.
(The witness stood aside.)
OLDHA~i COATES,
another witness introduced on behalf of the plaintiff being first duly sworn, testified as follows~

page 65

~

DIRECT EXAMINATION.
By Mr. Butzner:
Q. Mr. Coates, what. is your first namef
A. Oldham.
Q. Where do yo.u live f
A. Now¥
Q. ·Yes, nowf
A. Foneswood.
Q. Where did you live last July f
A. At Phoneswood.
Q. Where were you living last Februaryf
A. F·oneswood.
Q. Did yon have anything to do with helping to take a~
inventory of ~ir. Peed's stock of merchandise at Peeds Y
A. Yes, sir.
Q. Who helped you, or were you helped f
A. Mr. C. H. Carter.
Q. You and Mr. Carter took that inventory Y
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A. Yes, sir.

Q. Was it a eomplcte inventory Y
A. ·Yes, partly. We inventoried between $2,700
page 66 } and $2,800 worth and it left some old stock and
stuff that we did not take on the shelves, hard to
get to, and we did not take that; but we took that much.
Q. In taking that inventory did you list the stuff and put
the price opposite the stuff?
A. Yes, sir.
Q. You say that aggregated between $2,700 and $2,800¥
A. Yes, sir.
·
Q. When did you take this inventory?
A. In February.
Q. This past February of 19331
A. Yes, 1933.
Q. Do you know what was done with the inventory?
A. It was entered on the ledger, I guess you would call
it ; the book.
Q. Where 'vas that kept?
A. That was kept in the safe, I think. He put it in the
safe at that time.
Q. Did you ever have any experience in the· merchandise
business?
A. Yes, I clerked for ~Ir. Peed, I think a eouple of years.
Q. How long has it been since you clerked for him?
A. It has been two years, I think, this November_
Q. Two years this November?
A. Yes, sir.
page 67 } Q. Were you at the fire 1
A. No, sir.
Q. Describe what sort of safe this was that Mr. Peed
had?
·
A. Well, it was a safe, I guess, probably, about two feet
wide; about 2 feet one way and about three feet the other, I
guess.
Q. What sort of safe was it 7
A. N e'v York, I think.
Q. New York or York?
A. ·I guess it was a York.
Q. vVhen you 'vorked there did you know the combination
of it?
A. Yes, sir.
Q. Was the safe bought while you were working for Mr.
Peed, or before you went there to work?
A. It was bought in between times while I was working
for Mr. Peed: but I was working there during the time.
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Q. It was during· the interval when you were working for
him off and on~
A. Yes, sir.
Q. Was it a new safe when you bought it¥
A. Yes, sir.
Q. Do you know what he gave for it 1
A. No, sir.
Q. \Vas it regarded as a fireproof safe 1
page 68 ~ . .'l.. It was regarded as a fireproof safe, because
I was there one night when one of the safe men
sold it to him, and he told him he guaranteed it 'vas a fireproof safe.
Q. You heard one of the representatives of the safe company guarantee it was a fireproof safe¥
A. Yes, sir.
Q!. Was it a 1netal safe¥
A. Yes, sir.

CR.OSS EXAMINATION.
Bv 1\fr. Sand·s:
WQ. 1\ir. Coates, how long did you work for 1\-Ir. Peed off
and on¥
A. A couple of years, I think.
Q. You were there when he bought the safe-you had been
there how much earlier?
A. I was not working at lVIr. Peed's when he bought the
safe; but was working there off and on during the time.
Q. How long did you work for lVIr. Peed~
A. About two years.
Q. I-I ow long were you there with him at the store?
A I worked at that store about a year. I did not work
there at all times.
Q. How long did you work in that neighborhood at Peeds ·?
A. I worked there about a year, but not at the
page 69 ~ store at all times.
Q. I-Io\v long did you 'vork in that neighborhood?
A. About a year in that neighborhood.
Q. How long had you known 1\Ir. Peed~
A. About ever since I had known anybody.
-Q. How long had you been going in that store of 1\{r. Peed's,
ever since you were a boy?
·- A. Yes, sir.
Q. Ho\v did that stock of Mr. Peed's compare with the
store of 1\{r. Peed ''.rhen he had a store about six or seven
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years before that time-he had a fire there before that in
1926, did he not~
A. Yes, sir.
Q. How much stock did he have then 7
A. I never went through that stock.
Q. For inventory purposes f
. lt. No, sir.
Q. In reference to this inventory-you and Mr. Carter
took it'
A. Yes, sir.
Q. Who sent for you to take it~
A. ~Ir. Peed.
Q. Where were you living then t
A. At Foneswood.
Q. How far is that from Peedst
A. About one and three-quarters miles.
page 70 ~
Q. When did l~e send for you to take it' How
long before you took it~
A. I was at the store, maybe two or three days. ~Ir. Peed
asked me if I would come up there one day and enter it up.
Q. vVas that the only time you ever took an inventory for
l\1:r. P~ed?
A. No, sir.
Q. "VVhen did you take one first i
A. About a year before.
Q. Who helped you· on the previous ·occasion 7
A.. ~Ir. Carter.
Q. Was 1\fr. Peed present1
A. Yes, sir.
Q. In taking that inventory, 1\fr. Peed, 1\tfr. Carter and
yourself were all engaged-who did the writing7
A. Mr. Carter did the n1ost of it.
Q. You did some of it 7
A. Yes, sir.
.
Q. The values were put on there by whom 1
A. The values were put on there by Mr. Peed and Mr. Carter and myself, according to the bills, &c.
Q. It has been testified that those values were put there
as of the prevailing price of that date. "\Vho
page 71 } furnished you the prevailing prices?
A.· ~Ir. feed had bills he was buying during
that time.
Q. He gave you the data and you all would put it down?
A. He had bills he had bought stl~ff during the tin1e we
were taking it a.nd stuff that had been bought during that
time we entered it according· to stuff he bought at that time.
Q. Did he give you the bills 1
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A. Yes, sir.
Q. And they 'vere listed according; to that¥
A. Yes, sir.
·
Q. Ho'v many of tl1ose bills 'vere new bills t
A. I could not say.
Q. How much of that stock had been in there hvo years
or more?
A. I could not say.
Q. Ho'v much of that stock had been in there even when
you 'vorked for him previously 1
·
A. I could not say.
Q. As a matter of fact, he sent for you to come up there
and he read you prices fron1 bills and you all put it down?
A. We took inventory of the stock and stuff he had on
hand for son1e time back we entered it according
pag-e 72 r to the new pr.ice, which stuff had gone down.
.
Q. What proportion of the new stuff you put
down, ho'v did that dovetail with the old price-how did you
figure your standard of values f
A. Lots of· the old stuff cost more at the time he bought
it than at this time, and we put it according to this time, because depreciated.
.
Q. The old stock you yalued it according to the new price:
at this time?
A. Yes, it had gone down.
Q. You speak of a ledger-what do you mean by ledger?
A. I mean a book you keep accounts in.
Q. Was the inventory taken in that book?
A. Taken mostly on that book. Of course, we did not put
every article on tl1at book; but the amounts were down on ·
that book.
Q. What did you take the inventory, itself, on-did you
take a memorandum or scratch book, or did yon have large
paper?
.
A. Took it on paper, totaled it up and put the totals on
the book.
Q. For instance, you went in that room, and you saw so
many plow points, and you 'vould put do'vn so many plow
. points, so many water pails, so many cans of beans,
page 73 ~ so much sugar, and you would just take a list and
those articles and count th~m and put the sum
total on the ledger f
A. Yes, sir.
Q. When that inventory 'vas made was it attached together,
were these sheets· of paper representing the objects that you
took attached together?
A. vV e put down a dozen of this and a dozen of that ar-
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ticle and totaled that up; but did not put that in the ledger.
Q. What became of the paper you took the inventory on¥
A. I don't know 'vhether he kept that or not.
Q. You did not see him put that away?
A. No, sir.
Q. You saw him put the total on the book and put that in
the safe?
A. Yes, sir.
Q. Did he lock that safe?
A. Yes, sir.
Q. He kept that safe looked, so far as you know¥
A. Yes, sir.
(The witness stood aside.)
L. D. PEED.
being· recalled at this point at the request of plaintiff's counsel~ testified as follows:

page 74 }

DIRECT

EXA~IINATION.

Bv Mr. Butzner:
~ Q. 1\fr. P.eed, when this inventory was taken by these gentlemen 'vhat was done with the sheet tl1at had the items listed
on it?
A. Took it, copied it off and put it in the big book, so much
hard,vare, so much dry goods, so many shoes, so much of
this article and that article~ and -then took the sheet and put
it in the big book~ laid it in it.
Q. They were laid inside the binding of the bookY
A. Yes, the totals were figured up.
Q. You could turn to the book and see the total, or if you
want~d to see the items you could look at the sheet and see
that?
A. Yes, sir.
Q. Where were the book and inventory kept Y
A. In the safe, only when we wanted to put something on it.
Q. After the sheets of inventory were made where were
they kept?
A. In the safe.
(The witness stood aside.)
page 75}

EDWIN PRATT,
another witness introduced on behalf of the plaintiff, being first duly sworn, testified as follows :
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DIRECT EXAMINATION.
By Mr. Butzner:
Q. vVhat is your .name~
A. Edwin Pratt.
·Q. You are known in this section as Ned Pratt, are you
nott
~ Yes, sir.
Q. How long have you lived in 'Vestmorcland, or Richmond County, near the line?
A. I have lived there since 1916.
Q. Where do you live now f
A. At Carter's vVharf.
Q. How far is that from Peeds ¥
A. About three miles.
(~. \Vhat occasion have you had to visit Peed's store in
the past year 7
A. I have done all my dealing·s at Peeds ever since I been
at Carter's Wharf. Peeds was my postoffice. I have gotten
my mail from there.
Q. How often would you visit the place~
A. Once a 'veek, or more.
Q. What is your business 1
.
page 76 ~ A.. I was agent of the wharf at Carter's vVharf.
Q. Ho'v long have you been in the machine
business?
A. Ever since 1885.
Q. Did you ever have occasion to examine the implements
and farm supplies kept by ~Ir. Peed¥
A. Often.
Q. I mean supplies and implements at Mr. Peed's store at
Peeds~ is that what you have reference to 1
A. Yes, that is what I have reference to.
Q. Tell the jury what you have to say as to the. type and
quantity of his farm implements and machinery in the year
1933?
A. He h'ld the best stock of repairs I ever saw kept in the
country and people from all over the country came there for
repairs. I have seen people I did not know come there for
repairs.
Q. l(ind of headquarters for farm implements and supplies
for the Northern Neck?
A. Yes, sir.
Q. Can you give the jury the benefit of 'vhat information
you have of the value of those supplies in that stock?
A. I judge around $1,000; certainly not less than that.
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Q. Certainly not less than $1,000 'vorth of farm implements supplies in stock 7
.A. Yes, sir.
page 77 } Q. Did you see any remnants of those implements after that fire7
A. Yes, sir.
Q. How long before the fire was it you say you had an opportunity to see them Y
A. Saturday before the fire occurred..
Q. Ho'v did you happen to see them~
A. I always go there on .Saturdays for my mail and my
dealing.
Q. Were you interested in farm implements 7
A. No, sir.
Q. I mean as a matter of personal interest 7
A. Yes, always liked· to look at then1.
Q. l{ind of hobby of yours Y
.A. Yes, to some extent.
Q. Did you see these remnants after the fire?
A. Yes, sir.
Q. Tell the jury what sort of implements were they?
A. He had plow points, repairs for binders, mowers, threshing machines, automobiles and cultivators.
Q. Any farm tractor supplies?
A. Farm tractors and repairs for farm tractors.
Q. Anything in connection with horse rakes?
A. Yes, that goes in with farm machinery.
Q. Any repairs for engines, gasoline or steam,
page 78 ~ repairs for those things~
A. I saw three mag·netos that had been burned
up, wagon axles and arms, quantity of wagon arms and
skeins.
Q. Did you look over or undertake to clean up any of this
farm machinery after the fire?
A. No, sir; not to clean up the farm machinery. I did not
undertake to clean up any of that. I took the burned stuff
from the ashes after the :fire, but I did not undertake to clean
any of it up.
Q. With reference to the store, apart from the farm implement supplies, as compared with other country stores, did
he run ·a general merchandise store that is usually run in the
country?
A. Yes, sir.
· Q. Was there any other store in that section of the conn-:
try as large as ~I:.;. Peeds_?
A. No, sir.
·· Q. That was the largest one, was it Y
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A. Yes, sir.
Q. Did you know anything of his stock of supplies T
A. I did not. His shelf of goods always looked to me the.
same as when I first went there, and I ah'lays got what I
wanted when I went there.
Q. The general appearance of the store looked
page 79 ~ about the same 1
A. Yes, sir.
·
.
Q. And when yon called for anything usually needed in the
country you always got itt
A. Always got it, yes.
CROSS EXAMINATION.
By

~fr.

Sands:

~

Q. ~Ir. Pratt, you have not been in the implement busi-

ness, have you Y
A. No, sir; not since 1916, except to go with Mr. Peed during harvest season. I often went with Mr. Peed to help him
in the harvest season.
Q. Around the store, you mean Y
A. No, out in the field. Whatever we found we needed
working in the field we would go to the store and get it; I
mean working for other people.
Q. You have not been in the implement business since
1916?
A. No, sir. Q. Were you working for yourself?
A. No, sir, the International Harvester Company.
Q While working· with them you furnished through samples
and otherwise different products they had f
A. Yes, sir.
Q. That has been some sixteen or seventeen years ag(),
since you stopped that?
A. Yes, sir.
page 80 ~ Q. In reference to \vhat was there, where is the
location of this place, how far from the hard surface road is 1\Ir. Peed's store f
A. About five miles.
Q. How far is it from Montross?
A. About seven miles-! judge it is about seven miles.
Q. Ho,v has the development of the roads affected the country store which is remote from a community center, such
as Montross; in other words, does the trade run as it used
toY

A. I could not tell you about that, but 1\fr. Peed's \vas the
only place you could get repairs of the nature that he car-
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ried. I think the only place between there and Fredericksburg.
Q. You mean of the farming implement character?
A. Yes, sir.
Q. You think he had a pretty good stock on handY
A. I know he did.
Q. You said three magnetos burned, what did they c·ostt
A. I have no idea.
Q. You spoke of finding wagon axles there in the ruins,
what did they cost Y
A. They cost $7.50 a. piece, with the wood and skeins. I
think that is right.
Q. That is your estimate of their value?
page 81 ~ A. Yes, sir.
Q. You did not attempt to make any inventory
of the things after the fire, to see the contents of his stock
at that .time¥
A. That would have been impossibie, because so many
burned up at that time.
Q. How did you estimate $1,000 worth of those things! don't doubt your good fa:ith; but I ask for informationhow could you say, if you had not followed those prices
for :fifteen years or more, and seeing them there in the stock
and not expecting them to burn, how did you venture a
random expression, at Mr. Butzner's request, of $1,000¥
A. I did not put it at that from what I noticed after the
fire, but from what I noticed every week on the shelves.
Q. That is what you assumed Y
A. Yes, sir.
Q. You have 1not seen a quotation for years, have yon?
A. No; but I know they are higher than when I 'vorked in
the business.
Q. You have not kept pace with the change in values since
that time?
A. No, but I know they have advanced.
Q. Did they not advance quite considerable and reach the
peak and then decrease' about as rapidly as they
page 82 ~ went up Y
A. No, sir.
Q. You don't think any difference between 1916 values on
machinery, then Y
A. Except the advance.
Q. You cannot say how many wagon axles he had?
'A. No, sir.
Q. You don't know how many magnetos Y
A. No.
Q. You cannot say how many plo'v points he had Y

~
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.A. No.
Q. Do you think he had $1,000 'vorth!
A. Yes, sir.

By the Court :
Q. vVhen you say $1,000 worth, do you mean as the prices
were when you were in business?
A. Yes, as the prices were when I was in business and I
just formed that idea from going in there every week. Often
people needed repairs and would ask me to go there and get
them.
By Mr. Butzner:
Q. Inside of the last sixteen years have you gone about the
country, when requested, to set up machinery and help har-

.

ft~Y

A. Yes, whenever they needed me.
page 83 ~ Q. Yon kept in touch with that business f
_ A. Yes, I kept in touch with that buiness.
Q. Yon are regarded as an expert in that farming implement business Y
A. Yes, they call me that.
Q. They still do it f
A. I don't lmow about that.
Q. Yon said yon 'vent to install machinery, yon did not
mean yon were selling machineryf
A. No, sir.
By Mr. ~Iayo:
Q. I understood you to say every harvest season ~Ir. Peed
would take you to set up machinery or repairs on them Y
A. Yes, sir.
Q. And that you got that from his stock of goods!
A. Yes, sir.
{The witness stood aside.)·
page 84 ~
D. B. GOULD~IAN,
.
.
~nother witness introduced on behalf of the plaintiff, having been first duly sworn, testified as follows:
DffiECT

EXA~IINATION.

By Mr. Butzner:
Q. What is your first name, 1\ifr. Gouldman 1
A. Dave.
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Q. Where do you live7
A. Near Horner's 1\iill.
Q. How far is that from Peeds!
A~ I would say a mile and a half or a mile and threequarters.
Q. What occasion did you have to visit Peed's store within the past year prior to the fire¥
A. That is the store I dealt with all the time.
Q. Ho'v often would you go there 7
A. I, or some of my people, would go there as much as· two
or three times a week.
Q. How often would you say you were there f
A. I don't know, probably once a month.
Q. No oftener than once a month 1
A. Hardly, nearly always sent my children..
Q. You have been visiting that store for how many years
prior to this fire f
A. Ever since he has been keeping store I have been dealing with him.
page 85 } Q. When was the last time you saw this store
before the fire, or about how long?
A. I think the 17th of July.
Q. You were there that day?
A. Yes, sir.
Q. Were you in the store t
A. In the store.
Q. What have you to say with reference to the appeara~ce
of the stock of goods in that store as it was a year before,
or two years before?
A. I could not tell any difference. I never sent there for
anything but what I got it.
Q. Is there any other store in that section of the country
with as large a stock of merchandise as Mr. Peed carried 7
A. No, I don't think so.
Q. You have never had any experience in general merchandise, have you f
A. No, sir.
(The .witness stood aside.)
By 1\{r. Butzner: The plaintiff rests.
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EVIDENCE FOR DEFENDANT. ,
ROBERT GUTTERICfi,
b.eing first duly sworn, testified as follows :
DIRECT EX...I\.lVIINATION.

By Mr. Norris:
Q. What is your name!
A. Robert Gutterich.
Q. Where do you live Y
A. Just above Horner's Mill.
Q. Mr. Gutterich, do you remember the morning· of the fire
that destroyed 1\ir. Peed's store¥
A. Yes, sir.
Q. Did you see the fire that morning 1
A. Yes, sir.
Q. About what time did yon see it Y •
A. I judge it was around 4 o'clock.
Q. How did you happen to see itY
A. I was awakened by a car that passed the house and in
the meantime I wanted to go out on account I had to go outdoors and I seen a light of the fire.
Q. You were aroused by a car passing and you
page 87 ~ went outdoors and sa'v this fire 1
·
A. Yes, sir.
·
Q. How far did you liv-e from Peed's storef
A. I judge two miles or more.
Q. Later on that morning did you see 1\{r. Peed 1
A. Bet-ween light and sunup I had been down the road for
the mule and I met ~Ir. Peed going home.
Q. About what time was that?
A. Just beginning to get light good.
Q. Did yon have any conversation with him?
A. I was bringing a mule up and he was a little scared of
the car, and ~ir. Peed slowed up and I told him I sa'v a big
fire that morning. He asked 'vhere it was? I said, ''I don't
know; it looked to be in the neighborhpod of your store".
Q. What did he say?
A. He said, "I reckon it was my ·store".
Q. What did you say?
A. I said, ''I don't reckon it was that far''.
Q. Was anybody with him?
A. A colored man named Bob "\Vhite.
page 88 r
CROSS EX.A.1viiNATION.
Bv 1\fr. Butzner :
·Q. Where do you live!
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A. About a mile from Horner's )\,fill.
Q. You said you heard some car go down the road Y
A. It went up the road towards Leedstown.
Q. You don't know whose car it was?
A. No, sir.
Q. You were there in bed Y
A. Y-es, sir.
Q. You did not get up?
A. Not for a while, possibly for half an hour.
Q. That is not the first time you had heard a ca.r go up
the road?
A. No, sir, they go by there all hours of the night.
Q. Was it going· fast or slow?
.
A. I never noticed it going any faster than usual; I n-ever
paid any attention to that.
·
Q. You did not go down to the fire?
A. No, I ha.d no way to go but walk and I decided it would
be burned down by the time I got there, anyway, and I did
not go.
Q. Do you have a family'
A. Yes, sir.
page 89 ~ Q. Do you live on your own place?
A. No, sir.
Q. What place do you live on'
A. L. C. Battle.
Q. Do you work for :IYir. Battle?
A. Yes, sir.
Q. Farm?
A. Yes, sir.
Q. Farm on shares for him?
A. Yes, sir.
Q. How long have you been living there~
A. Three years.
Q. You saw Bob White?
A. lie came by the place where I was talking to Mr. Peed
and he got in the .car and went down to 1\{r. Peed's house;
I reckon. Ife told me he 'vent there, anyway.
Q. J\IIr. Peed was going in the direction towards his place?
A. Yes, sir.
Q. In coming from Colonial Beach the nearest way for
J\IIr. Peed to go to his place would be to come through there
by your place and on up to Horne-r's Mill and to his home?
A. Yes, three or four miles nearer, I reckon.
Q. That was the way Mr. Peed's car 'vas going when you
saw him?
A. Yes, sir.

.
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t

By

~ir.

lfayo :

Q. Can you tell me in which direction this car

was going that woke you up?
A. Towards Leedstown, I think.
Q. The wa.y that car was going leads to Leedstown, Oak
Groye~ Fredericksburg, and from ther-e north or south?
A. Yes, sir, go nwst any way you want.
Q. Unless it came from some dwelling house along the road
it must have passed Peed's store before it got to you Y
.. A. I could not say where it came from.
Q. Any other houses along there¥
A. Lots of houses behveen there and Mr. Peed's.
Q. You did not get up at the time you heard the carY
A. I did not get up until about half an hour later.
RE-DIRECT EXAMINATION.
By Mr. Norris:
Q. Could you recognize what kind of car it was Y
A. I had in mind at the time it was a Chevrolet car. In
·fact, I almost know it was a Chevrolet car.
RE-CROSS EXAMINATION.
By Mr. Mayo:
.
Q. Why did you think it was a Chevrolet-you could not
see it? Why not a Ford T
A. Lots of difference between a Ford and a Chevrolet. I
don't 'va.nt the court to think I mean it was Mr.
page 91 Peed's ·car.

t

By Mr. Butzner:
Q. Do I understand you to say you could lay in bed and
hear a car going by and with any degree of certainty you
could tell it was a Chevrolet!
· A. I did not say positively. I said I had in mind it was a
·Chevrolet.
Q. Might have been a Ford?
A.. No, I don't think it was a Ford.
•
Q. Can you tell any difference between a Chevrolet and any
other six-cylinder ca.r?
A. I don't know that I could, I say it sounded like a Chevrolet.
(The witness stood aside.)
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page 92 }

ALBERT STUART.,
a witness introduced on behalf of the Defendant,
being first duly sworn, testified as follows~
DIR.ECT

EX.A.~IINATION.

By }tfr. Sands:
Q. Mr. Stuart, you are Albert Stuart and are the Clerk
of this court, are you not?
A. Yes, sir..
Q. vVere you Clerk in February last t
A. Yes.
Q. And in July lastJ
A. Yes.
Q. The question has been raised .as to the question of
judgments against ~Ir. Peed-will you please state what
judgments were docketed against him as of July 27, 19331
A. I could not tell you except from the record.
Q. Please look at the record and state as to whether the
:first is of the Internation Harvester Co., $599.66?
A. Yes.
Q. What date'
A. February 3, 1933.
Q. Was that unsatisfied on July 27, 1933~
A. Yes, not satisfied.
Q. What others as of July 27, 1933.
A. Oliver Farm Equipment Sales Company, Inpage 93 } corporated.
A. Date of Judgment April 28, 1933; docketed
1\iay 13, 1933; $257.88.
Q. Tl1at was unsatisfied in July 1933 and still unsatisfied?
A. Yes. The first, of the International I-larvester Company, by confession in Clerk's office. Two others, one in the
Circuit CourtQ. What others?
A. Two others. Union Oil Company, 1\Iay 18, 1933.
dock-eted August 25, 1933, $45.55.
Q. What was the date o:f that judgment 1
A. Ma.y 18, 1933.
Q. What court was that in?
A. Before Justice Drewry Lazenby.
Q. What w~s the date of the other~
A. May 18, 1933, $65.68, none of 'vhich show satisfaction as
of July, 1933.
By J\tir. J\tiayo :
Q. Was that confession of judgment made by 1vfr. Peed
in person?

r4
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A. It was on one of tl~ose notes; I think by attorney..
Q~- Who was the attorney!
A. I don't know; I have not the attorney.
By !fr. Sands ~
Q. Is not that the one of the International Harvester Go. f
A. Yes, I think so.
page 94 } By Mr. Bntzner:
Q. Does your record show on that International

·Harvester judgment when execution was issuedt·
A. Execution August 9, 1933, on International Harvester
Company; that is still out.
· Q. As .I understand this judgment of the International
IIarvester Company was on a note that Mr. Peed had giv-en
heretofore tha.t authorized some lawyer to have judgment
comfessed against him Y
A. That is what it was.
Q. That lawyer confessed the judgment before you in the
Clerk's Office?
A. Yes.
Q. And that was done in February f
A. February 3, 1933.
Q. And no execution issued on it until August 9, 1933 Y
A. Yes, sir.
Q. And that execution is still out Y
A. Yes; August 9, 1933, first October rules.
Q. Who is th€ attorneyf
A. My brother, Charles Stuart, had that execution issued..
Q. Turn to the next one?
A. Oliver Farm Equipment Sales Company.
Q. That was a judgment by suit in the Circuit
· page 95 ~ Court?
A. Yes, sir.
Q. The judgment 'vas entered what day?
A. Date of judgment April 28th. I docketed it on May
17th.
Q. When was execution issued Y
A. September 16, 1933.
Q. Now, your next onef
A. Union Oil Company vs. L. D. Peed.
Q. The judgment was obtained before the magistrate f
A. L. A. Washington, Justice of the Peace.
Q. On wha.t day?
A. On May 18, 1933.
Q. Docketed when?
A. August 25, 1933, 1.20 P.M.
Q. When was execution issued on that¥
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On 1'Iay 1, the Justice issued execution.
Is there a return of the officer on there T
Execution June 1, 1933, nothing to levy on.
Does any.lawyer appear on that?
Joseph A. Billingsby, of King George.
The next one is when?
May ~8, docketed August 25, 1933.
The execution was issued in May by the judge?
Yes, and nothing found to levy on.
Q. Do you know whether anything has been paid
page 96 } on this or not f
A. No, I don't know of anything paid on them.
Q. You mean nothing recorded in the Clerk's office 1
A. No credit on them.
By Mr. Norris:
Q. Who was the officer who made the return?
A. S. S. Old returned them?
Q. Both of them show nothing found f
A. Yes. "Nothing found to levy on. S. S. Old, Constable."
(The witness stood aside.)
A.
Q.
A.
Q.
A.
Q.
A.
Q.
·A.

R. fl. HARRIS,
another witness introduced on behalf of the defendant, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Norris:
Q. Please state your name Y
A. R. H. Harris.
Q. Where do you live?
A. ~ live at Montross, Va.
Q. What is your connection with the insurance business Y
A. I write some insurance.
Q. Do you conduct a local insurance agency Y
A. Yes, sir.
Q. What is the name of itY
A. Stratford Insurance Agency.
Q. Is that the successor to Dr. May's agency?
A. No, I was writing some insurance before Dr. :h£ann
died.
Q. Mr. Harris, are you the executor or administrator of
Dr. Mann's esta.teY
A. Yes, sir.
Q. Dr. Mann used to write insurance?
A. Yes, sir.
Q. It appears in evidence that you wrote this policy for

page 97 }
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Mr. Peed in question here. Were you agent at that time for
the Continental Fire Insurance Company of N e'v
page·-98 ~ YorkY
A. Yes, sir.
Q. Will you state the circumstances under which this policy
here was issued Y
· A. I was up the country somewhere, possibly at Oak Grove,
I don't remember, but I stopped a.t Mr. Johnson's store and
Mr. Peed was there and he came out to the car-l don't
think I got out the car-he talked to me in the car, through
the window, and he asked me about writing some insurance
on the store.
Q. Did he ask you about it, or you ask him about if?
A. He asked me. He said, ''I had a policy with Dr. l\fann
for $1,500, 'vhich expired on the 20th day of 1\tiay' ', and
this was the 7th of June, and he said, "I have not had any
insurance since". I said, "Mr. Peed, you owe Dr. l\'[ann
a little bill that has not been paid", and as I had another
little bill, I said, ''I catmot afford to write insurance unless
you could pay me for it". -He said, "I can't pay you for
this policy now, but if you will write me this policy you
can keep it at your office and I will pay you for it as soon
as I sell my wheat". I said, "I won't be at home to write
that policy as of ·today, but I will write it as taking effect
tomorrow at noon''. I wrote that policy for him and kept
it here at my place. I think it was the. 27th of
page 99 ~ July Mr. Warren called me to know if I could
go out to make some· inspections.
Q. You did actually issue the policy on J un~ 8th t
A. Yes, sir.
Q. But kept it in your possession?
A. Yes, sir.
Q. This was the 27t11 of ,July 1\!Ir. Warren called you 1
A. Yes, Mr. Warren called me and asked if I could go out.
He always called on the 'phone.
Q. 1\{r. Warren is the State Agent'
A. Yes, State Agent for the Continental. I generally write
maybe a dozen policies and he 'vould go around and inspect
them. It might be orte of them was for, say, a $1,000 and he
n1ight cut it to $750, if he thinks proper. If he thinks it
is not proper risk he cancels it, I told him I bad an enga_gement to go to Kiln1arnock that day. He said, '' Ho'v about
tomorrow'" I said, "I could go with you tomorrow". The
next morning he came on, just about 9 o'clock. He had a
list of the ones he wanted to see. He said, "llere is a policy
of L. D. Peed's''. He said, "We have a mercantile report
on bim and it says he is practically busted''.
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By 1\tir. Butzner:
Q. Was this in lir. Peed's presence1
A. No, sir. I was going to tell what I said to
page 100 } Mr. Warren.
•
By the Court: Gentlemen of the jury, you will disregard
that about !1:r. Peed's financial condition.

By the Court:

.

Q. Did you go out to see llr. Peed, with Mr. Warrenf

. A. No, sir.
By Mr. Butzner: He may ·state why he did not go to see
Peed, but I don't think he· can relate what he said to ~Ir.
Warren.
·
By the .Court: No.
By 1.1:r. Sands: If your Honor please, Mr. Peed has stated
how this policy ·was placed in ~xistence. He has told in
his evidence here' that the policy was left in the custody -of
J\{r. HarrisBy th~ Co~rt: .Let me ·get my inind straight
this point.

on

- Q. llr. Harris, did you send on to the Insurance Company
a copy of _the insurance policy showing it had been issued

by you?
A. Yes, sir.
Q. You retained a copy and original,
. A. Yes, sir.

also~

By Mr. Sands: There is no issue on the question that
that policy was in effect so far as the liability of the Company
on .8th. of June was concerned, but, as I underpage 101 } stand from Mr. Harris, the conditions on which
this policy 'vas to ren1ain in his possession when
1\{r. Warren came on that date, the question is what was done
about the policy in his possession held by him, as he __states,
under the conditions he testified. Holding that policy under
those conditions for the security of the premium, so far as
Mr. Peed is concerned, it is proper to relate what transpired
between them in that dual relationship and the Company
in the other. In other words, he would have a perfect right,
, I submit, to state wl1ether the policy was left in his posses.
sion, or was taken up and canceled as of that time.
Bv Mr. Butzner: Counsel admits and the witness also
admits that the policy was put in force and effect- as of the
8th .day of June, ~nd this man had a personal right in the
premium, and that the witness, his agency, sent a copy through
.

: ,f :

~
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the stamping office to· the Continental Insp.ran.ce Company~
the witness's agency retained a copy and the original, which
belonged to ~fr. Peed, the \vitness retained in his possession. He admits that that policy was in force
page 101 ~ and effect as of the 8th of June. As to the policy,
it cannot become ineffective after once in effect
unless the Company gives the insured so many days' notice
of cancellation, and I object, unless he shows that. the Company vitiated the policy under the terms of the written agree-:ment.
·
By the Court: The jury will retire from th~ court-room.
Jury out.
By the Court :
Q. Mr. Harris, when ·was ~rr. Peed to pay you t
A. He was to pay me when he sold his wheat.
Q. When was that~
·
.A. After he harv-ested l1is wheat and sold it.
Q. When was that Y
A. I would take it for granted, in July.
Q. Did he tell you when he would harvest his wheat?'
A. No, I don't know that he did, but they· generally harvested wheat around here by the 5th or lOth of July.
Q. Don't that depend on weather conditions; don't you go
sometimes to August 1
·
A. Yes, sir.
Q. Was there any specific date for him to pay yon 7 .
A. No, sir.
Q. On the 27th of July had you \vritten to this man, calling
l1is attention to that f
page 102 } A. No, sir.
Q. Did you consider the policy in force at that
timef
A. Yes, sir.
By Mr. Sands: I submit that there is a. conflict of evidence between these two witnesses. ~Ir. Mr. Peed did not
say that. He did not say he told him he would pay him as
soon as he threshed his wheat. Peed said he told. him he .
would pay him in August, as soon as he collected his money
from threshing other people's wheat.
·

By Mr. Sands:
'Q. Mr. Harris,
that day had the
.A. It occurred
morning about 2

: ··
when ~{r. Warren- came in your office on
:fire occurred then?
that night. The store burned on Friday
o'clock.
·
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- · Q. On what dayf
A. On the 28th, Friday morning, and when Mr. Warren
came in about 9 o'clock the store had burned, and we knew
nothing about it. He made the remark about the mercantile
record on ~fr. Peed. I said, "I have the policy here, but
nothing paid on it". He said, "I think we will cancel it.a.ny
way. We will go ahead and cancel it and see the
page 103 r other risks".
By the Court:
_
Q. Could you cancel it without giving him notice 7
A. No; we would give him notice if we are going to cancel

it.

Q. Have to give five days' notice 7
A. Yes, sir.
By Mr. Sands:
Q. Had you turned that policy over to Mr. Warren before
you kne'v anything about the fire'
A. Yes; I learned it that morning while Mr. Warren was
there.
By Mr. Sands: What evidence is your Honor to exclude?
By the Court : The Co11rt rules it out, and he· don't hesitate to do it, on the statement made by your own witness
the policy was in force. It is not a. question for the jury at
all, but a question for the Court. I will let the witness state,
however, on the day· after the fire occurred the policy was in
force.
By ~fr. Butzner: I withdraw my objection to the witness's testimony.
By the Court: Let the jury come in.
page 104

~

Jury in.

By the Court: The objection is withdrawn to the question.
By Mr. Norris:
Q. Mr. Harris, did you and lVIr. WRrren determine then and
there, before you heard of the fire, to give Mr. Peed notice
that you would cancel the policy?
By 1\fr. Butzner: I object to that, because it matt~rs not
whether they determined. to do so or not. He admts that
the policy 'vas in effedt the day the fire occurred.
By the Court: The Court sustains the objection.
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By Mr. Norris: I understood these· gentlemen had with~
the objection to the question.
By.-Mr. Butzner: We did; but w-e don't withdraw objection to all questions relative. to the issu-e.
By the C~urt : The fire had already occur.red and the thing
\y'as done, and what they determined afterwards to do th~
Court rules is irrelevant.
By Mr. Norris: There has been. a letter introduced here
on the part of the plaintiff; all of which relates to what this
man is testifying about.
_
By the Court: As to whether the policy was in force at
that timet
·
By Mr. Norris: I will read the letter, as follows :
dra~

P.age 105

r

''.August 22,

1933~

.''Mr. ·L. D. Peed,
Peeds, N"a.
Dear Sir:
Montross, Va., AgencyPolicy No. 140-Lee D. PeedHaving reference to conversation had with you recently,
at which conversation Mr. R. H. Harris, of Montross, Va.,
'vas present, I wish to confirm my statement to you in said
conversation that th-e Continental Insurance Company denies
any liability under the. said poliGy by reason of the recent
fire which destroyed property described in said policy. Being·
informed by ~Ir. Harris that you had. dem~nde<J delivery
of the policy to you arid that premium thereon had been
paid by you, I now hand you herein draft on my Company,
returning to you the premium on the said policy, for t~e
reason that my Company denies liability for the loss occasioned by the fire above mentioned.
Yours very truly,
M. B. WARREN, State Agent.''
in

What we are trying ·to show is that the policy was left
~fr. Harris's hands and went into 1\-Ir. Warren's hands.
By th~ .Court: ·What have you to say Mr. Sands?.
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By Mr. Sands: I let the record stand as your Honor has
ruled on it.
By Mr. Norris:
Q. What became of the policy, Mr. Harris, which you have
stated you had there up to that time 7
·
.A. J\{r. Warren took it to Richmond with biro.
· -Q. Did you and Mr. Warren later go and see Mr. Peed·7
.A. Yes, sir.
Q. Where did you see him?
.A. I saw him up then~ at his saw mill.
Q. What was the conversation that occurred on
page 106 } that occasio~?
·
.A. Do you want me to tell what J\{r. Warren
said7
· By Mr. Norris: All that has been said in your presence
and J\IIr. Peed's presence.
· A. Mr. Warren said he came up there to see him about that
policy. We had the policy with us at that tim·e, and to tell'
him that his policy was in force at the time of the fire, but
· that the Company was denying liability on the iron ·safe
clause.
Q. Is that what J\{r. Warren told h.im at the mill in your
presence?
·
A. Yes, Mr. Warren told him if l1e demanded the policy
and "rould pay the premium on it, he could get it. l\Ir. Warren told him that the Company was denying liability on
account of the iron s"afe clause; that he had violattd the iron
safe clause and' he considered the policy null and void, but
if he insisted on the policy, if he would pay me the premium
he could get the policy, because the policy was in full forc.e
at the time of the fire, and after considering it and he deciding they wanted to cancel it, they would return the premium
to him, and if he tried to make it they would not return him
the premium.
·
. Q. And would depend on the iron safe claus·e?
.
A. Yes, s-ir.
page 107 } Q. At that time had ~Ir. Peed paid for his
policy?
.
.
. A. No, sir..
.
Q. How· long after that was it that he paid for. it Y
A. About ten days.
·
Q. Have yo.u the. date he -paid you f
.
A. I have not. He sent his son l1ere after tl).e pQlicy:.
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Q. Sent the money over to you by his son t
A. Yes, and I- turned the policy over to him.
By the Court:
·
Q. You accepted the money Y
.A. Yes, sir.
By Mr. Norris:
Q. That was after this conversation had occurred between
Mr. Warren and Mr. PeP.d in your presence?
A. Yes, sir.
Q. And he sent the money over and you sent him the policyf
A. Yes, sir.
Q. Mr. Peed has testified, substantially, that you and Mr..
Warren told him there at his mill, substantially, that he
would get his money-did you tell him thatY
A. No, sir.
Q. You did tell him, according to your testimony, or Mr.
\TVarren told bini that the policy you considered a vain policy t
A. Yes, sir.
page 108 r Q. He decided later he would make his fight
and sent you the money and got the policy-that
is the way the policy came in his hands Y
A. Yes, if he had had the money we would have given him
the policy then .and there.
Q. Did Mr. Peed, himself, come to see yon here at your
place after the fire Y
A. Yes, sir.
Q. What conversation occurred between you and him on
that occasion Y
A. After the fire had burned things up, Mr. Warren took
the policy. He had not taken it. At the time he heard of
the fire, Mr. Warren said "It is possible he thinks the policy
is cancelled and got insurance somewhere else'' and he would
keep the policy. ·Mr. Peed came over and asked me about
the insurance on his goods. I said, ''I don't know whether
you have got any insurance or not. Did you have any anywhere else¥" He said, "No''. I told him Mr. Warren 'vas
there at the time of the fire and I thought the policy was in
force. I called Mr. Warren, I think, on the 'phone, and I
told Mr. Warren that Mr. Peed did not have any other insurance and he wanted the policy, and after that we went
to see Mr. Peed at his saw mill.
Q. On the morning of the fire, and you had this
page 109 } conv-ersation, a part of 'vhich you testified, did
you hear, or did you not hear, a few minutes after
that the fire had taken place early that morning!
A. Yes, sir.
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Q. Did Mr. Warren hear that early that morning f
A. Yes, sir.
CROSS EXAMINATION.
By 1\fr. Butzner:
Q. Mr. Warren is the St~te Agent for this Continental
Insurance Company of New York?
A. Yes, sir.
Q. And after he came up here you both realized that the
policy .was in force and effect, and, after hearing of the fire,
then J\tir. Warren took the policy back to Richmond with him;
that is true 7
A. Yes, sir.
Q. Why did he take it back to Richmond?
A. I don't know. We had the papers out. I had some
papers, and this policy was among them, on the desk. We
had not gotten to it. I had not given it to him until after
Mr. Coleman had told me the store had burned down. I told
Mr. Warren the store had burned down that night, and he
was looking at the policy, and I told him what I have told
you, and he said, ''It is possible Peed has some
page 110 } other insurance since then''. He said, ''You have
not seen him since that time?',. I said, ''No''.
He said, "I will keep that policy until you hear whether he
has gotten any other insurance''.
Q. As far as you know, was it Mr. Warren's purpose to
take the policy back to Richmond and see if there was some
means by which his Company could escape this liability!·
A. I don't know.
Q. You don't know, then, what his purpose was in carrying the policy back with him 1
··
A. No, sir.
Q. You don't kno'v why he did not leave it with you, do
you?
A. No, sir.
Q. Then, he kept the policy for how long!
A. I don't know; I suppose for nearly a week.
Q. Did be send it back to you?
A. No, he brought it back.
Q. In person?
A. Yes, sir.·
Q. How long did he keep the policy beiore he actually
delivered it to Mr. Peed?
A. When ~fr. Warren brought. the policy, he still kept the

Supreme Court of Appeals of Virginia.

84

'policy and he and I went to see Mr. P-eed. He
had the policy with him at that time.
Q. Mr. Peed was then working down in the
woods at his mill t
A. Yes, sir.
Q. And both of you interviewed him Y
A. Yes, sir.
·Q.. And, as I understand you, Mr. Warren and you both
gave Mr. Peed to understand that the policy was in ·force
and effect, and he could get the policy if he preferred to
get it and· pay the premium and yoi1 all would deliver him
the policy?
: A. I think Mr. Warren did practically all the talking.
- Q. Mr. Warren further told him that if he would surrender
the· policy and call it quits that he would not have to pay this
premium; that is correct; is it?
·
. A. Yes, sir.
Q. And further told him that if he did not do that, but
if he asserted his rights under the policy, that then the Company, although he paid the premium in the meantime, would
Jiot return him back any of the premium Y
A. Said if he caused the Company to spend any money
in defending this thing he would not get his premium back.
Q. If he caused the Company to spend any money in defending this thing then he would not get his $42.75 back 7
·
·
A. Yes, sir.
page 112} Q. Then Mr. Peed said he would pay the
premium and take the policy?
A. Yes; he said if we 'vould keep the policy a few days he
would send the money and get it.
Q. In a few days he sent the money for: the premium and
you gave him the policy?
A. Yes, sir.
Q. After ~f.r. Peed told you or 1\{r. Warren he would .sta'!ld
on his contract, do you know why Mr. 'Van·en wrote htm
this letter on August 22nd, returning him draft for the
premium, when Mr. Peed had already told him he would stand
on his policy?
A. No, sir.
Q. You· don't know why he did that?
A. No, sir.
.
.
Q. Were you present when the letter and draft were 4e1ivered to 1\fr. Peed?
A. Yes, sir.
Q. Mr. Warren was there?
A. No. Mr. Warren sent the letter to me.
Q. And he asked you to deliver it Y
page 111

~
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A. Y.es, sir..
Q. You carried out tbat in the presence of witnesses 7 .A. Yes, sir..
Q.. I believe Mr. Blake Newton and some one
page 113 } else was present'
.
.A.. Yes., sir..
By lvir. Mayo=
Q. The only thing you seem to differ about, I think, is Mr..
Peed said he came up to Mr. Gee Johnson's place to deliver
.some automobile tires, or something, and he. saw you there
.and you called his attention to the fact your insurance had
expired, and you say he called your a.t.tention to the fact
that the insurance had expired. You differ about that?
·.A.. Yes, .sir..

:By Mr. Butzner:
Q. Up there, when you all had the interview with Mr.
Peed, when he was down in the woods at the saw mill, Mr.
Warren, before he left, told ~1:r. Peed that the Company would
deny liability; or defend on the ir<>n safe clause; that is cor~
rect, is itt
.A.. Yes, sir.
Q. You did not also tell him that you would also undertake to defend on the other ground that he had not paid
the premium, did you?
.A.. No, sir.
'
Q. You don't know why the Company, after it was brought
in court, undertook to· set up that .as· an additional defense.,
do you?
page 114 } .A.. No, sir.
(The witness stood aside.)

By the. Court: Mr. Sands, will you have any more evidence in regard to the policy being in effect as of the date
of the :fire 1
By Mr. Sands: No, sir, not in view of your Honor's ruling.
By the Court: I am not expressing any view or opinion
with reference to whether the Company is liable due to the
alleged. failure to observe the iron safe clause. That is a
question for the jury, later on; but the Court, in view of the
t~stimony of the defendant's witnesses, holds the policy was in
force as a binding contract on the day of this fire.
..
By Mr. Butzner: Therefore, in view of that ruling·of your

$€?
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Honor, we move that that ground of defense be_- now stri~~.an
0~.

.

. By the Court : I sustain the motion.

r

E. D. BARNES,
,
a witness called on behalf of the Defendant, being
first duly sworn, testified as follows :
page 115

DIRECT EXAMINATION..
By Mr. Sands:
Q. Mr. Barnes, ·will you pleas-e state your namef
A. E. D. Barnes, Richmond, Va.
Q. What is your residence f
A. 3111 Third Avenue, Richmond, Va ..
Q. What is your business?
A. S.afe and lock expert.
Q. Wha.t Company do you work forf
A. 'R. L. Barnes Company.
Q. You are a son of Mr. Barnes who founded that Company?
A. 1res, sir.
.
Q. You have been in that business how Iongf
A. Twenty-eight years. ·
Q. Have you had experience in the opening of safes and
opening- of locks throughout that time f
A. Yes, sir.
Q. Have you placed iron safes in this s·ection f
A. I worked on this vault over here ;;t.t this bank, _p:utting in
a ventilator.
·
·
Q. In lVfr. Norris's section, did you put in a safe
page 116 ~ tl1eref
·
A. I put in a vault and safe there.
Q. In reference to the actual work in the setting up of safes
and adjustment of locks and opening- of safes and combinations
of locks, have you engaged in that business f
A. That is my main work.
Q.. Have you examined todav the iron saf~ up l1ere at the
ruins of Peed 1s store-did you inspect itT
A. Yes. sir.
Q. Will you· te11 the jurv the condition of that ·safe- insofar as the· lock is concerned f
A. The lock is in an unlor.ked nosition, tl1e holts thrown in
~n unlocked position. The door is open. If the combination
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had been locked and the bolts thrown fully it would have been
impossible to have blown the door open.
.
Q. Will you please state whether or not there is any evi.:dence of any physical. destruction of that lock?
A. The handle or lock neither one show any mark, except
tha dial is burned, of course, from the heat.
Q. Would it, or not, in your j~dgment, have. been possible
under any condition for heat to have opened that lock and
left it in the condition you found it that morning!
By Mr. Butzuer: We object to that. He has not qualified
himself on that. He has not indicated anything about his experience in that connection. You are putting h~
page 117 ~ on as an expert about what he can do with a lock.

Q. Have you inspected safes and the effect on safes from
fire?
.A.. Yes, sir.
Q. Recently?
...~. We have not had any fires recently around Richmond
that safes were in.
Q. Over the course of years, have you Y
. A. Yes, sir.
Q. Was the safe there, or not, locked at the time of the
fire, assuming that it is in the same condition now that it was
at the conclusion of the fire?
A. If the safe had been locked and the bolts thro·\Vn and
the combination locked, the door could not have come open
as it is now.
Q. Will you please state whether you opened the safe and
examined it?
A. I took the back plate off and examined it.
·· · - Q. Pleas·e state· the condition of the lock and the flanges
that hold it in placet
·
A. (Witness making drawing and indicates.) Here is the
lock the bolt slides in and that would be in the locking position, and that lever would come over he-re. Of course, I am
not drawing the whole lock, but say this is about
page 118 } the size of the lock base; this being your bolt. This
is the level which comes down on top of the bolt.
The bolt works out here. The handle 'vould come through in
this position. There is the dial in here. This bolt is not out
in this position, but it is in an unlocked position. This little
lever which works over in there is in the front in· an unlocked
position. Here is your dial hole, the dial ring. On the outside a little knob; in the middle the spindle that goes through
the center. You cannot, as it stands today, take a Stilson

•
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~wrench

and throw this bolt out with the lever in front of
it. If it is in this position :fire or nothing else would have
-pulle~ it. back in an unlo~ked position.
Q. From your knowledg·e as an expert and experience would
you say that safe was unlocked at the time of the fire, from
the debris and an examination of that safe!
· A. Yes, sir.
. Q. The fire has not warped it to an extent such as to interfere or. make any change in that respect f
.
A.· The hinge is warped a little bit. The door might have
.sprung open if it were shut· in an unlocked condition. The
hinge is bent a little there. The frame is not bent
page 119 ~ enough to open it, or allow it to open.
Q. If that safe were left unlocked, in your judg~ ment, would the fall of three feet, or the heat cause it to open!
A. The heat would alone, if unlocked.
·
Q. Would any jar, or not, cause the opening of the door
if it were locked f
A. No, s~r.
By the Court:
Q. You say the heat would do what?
A. Say the door is closed, but not locked, the lieat or COinbination would open the door, or a jar would spring it open;
hut if. the holts were thrown in a locked position, or the combination thrown or in a locked position there is no way on
earth it could get in an unlocked position and be the same as
it is now. ·I have never seen it in all my experience.
.
. CROSS EXAMINATION.
By Mr. Butzner:
· Q. Mr. Barnes, this was a safe put out by the York Safe
peop~e, was it not!
·
A. It may have been. No name on it to indicate. Not one
·of the older type. May have been a new type.
Q. Y~u are not familiar with that safe?
A. Not that particul~r safe. There are about a dozen different safes. You could not tell after ·the fire.
p~ge 120 ~
Q. You would call this a modern safe¥
A. Yes, sir.
·
·
Q_. The York State people are regarded as one of the repu- ·
table fire safe makers Y
·
· .·A. Yes, sir. ·
-.· Q. Outstanding safe maker of this country, is it not r ·
A. One of them.
·
: ·Q. You regard .this safe as orie of that type, do you not Y
0
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A. From the appearance and condition .of the safe, if that
door had been closed, I think everything inside woul<;l have
been 0. K.
· Q. I asked you if you did not consider that a safe fire proof
safe, in the ordinary usage of that term 7
'
~- 1res, sir.
.
Q. The safe dial is gone, is it not!
. A. No, it is burned ; that is, they a.re pressed close, real thin
metal, and the heat that would burn the dial completely off
would not hurt the contents inside; but that is not burned
completely off.
Q. What is left of it 7
A. The dial and the ring.
Q. Is the knob in the dfal gone!
A. No, the inside cap; the little cap in the center; but that
does not amount to anything.
p·age 121 } Q. There is no dial there that you can turn no'\v,
is there!
A. 1res, sir.
Q. Did yon turn itt
A. You can't turn it in the position in which it is; the holt~
would have to be thrown out. Then, from the heat, I would .
say the bolts are pretty well stuck.
Q. Can you unlock a safe, although you don't know· in advance what the combination is!
A. No, sir.
Q. It is often done, is it not f
A. No; you hear of it.
Q. You often hear of it, don't you?
A. Yes, sir.
.
.
' Q. You mean to say it cannot .be done?
A. No, sir, not on a safe of that type. That lock was made
by Sergeant Greenleaf, not by York.
Q. The safe was made by York and the lock by Greenleaf?
A. Yes. sir.
Q. The plate on that door, on the outside, is buckled out,
is it not?
·
A. A little.
Q. The plates o~ the inside of the door arc buckled in'
A. What we call the case sheet, or cover plate, over the
lock was intact this morning. It was buckled in a
page 122 ~ little ; not enough to h:urt.
·
Q. I asked you if the.plate on the inside is not
buckled on the inside of the safe?
A. A little. notl1in.~ to hurt..
·
0,. The plat;e on the outsid~ of the safe is buckled out'
A. A fraction.
·
'.,·n

--
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Q. What made that buckle!
A. Heat.
Q. What is it made of Y
A. Fire-proof filling·.
Q. ·What is itY
A. Mostly c.oncrete. Some have a special fire-proof filling~
but mainly concrete.
Q. How about the plate on the side of the safe, are tliey
buckled¥
·
_
4. I did not examine all that very closely on the safe part.
The dial is the main part I examined.
Q. Can you say the plates on the inside of the sides of the
safe are buckled, or not Y
A. One is buckled a very little, in one corner.
Q. ~he hinges are still intact, are they not Y
A. Yes; they are bent.
Q. That shows that the door of the· safe was open when it
'vas in the heat and the weight of the door cau.sed
page 123 r the door to swing open~
.
.
·
.A.. Either that or something fell on it. I think
something fell on it.
Q. There is no way for you tell when that safe was last
unlocked?
·
A. No; it was unlocked.
Q. I say, is there· any way you can tell when it was last
unlocked¥
A. No, except it 'vas unlocked before the fire.
Q. I want to ask you this-you said that those bolts protruded a portion of the way out, did you not f
A. Yes, sir.
.
Q. In that condition, you could not close the door of the
safe, could you 7
A. These are not made like the old type of safes, where the·
bolts came perfectly flush. Those bolts protrude a little even
·
..
though they are in an unlocked condition.
Q. Protruding as they are now, you could not have closed
that safe 'vithout turning the lever to make the bolts come
back-you understand what I mean, don't you?
_
A. Yes; those bolts when the door comes open c'ould slide
out ev·en, because they work, in most eases, very
page 124 ~ free, and in jarring and shaking those bolts could
·
·
come out.
Q. I asked yon if those bolts, as they are now protruding
out a short way beyond the edge of the door; if they were in·
that shape-, you could not close the safe door, could you?
A. No, you cannot close your doors with your bolts protruding.. '!'hey would have to be a sixteenth of an inch less than

--
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that; but the heat could have thrown them, or even in· the position they are in today they could have been thrown; but the
combination is unlocked to a dead stop.
Q. You took off what?
A. What we call the case sheet, or little plate that covers
the back of the lock and the door work.
Q. Is that inside the doorf
A. Yes, sir.
Q. Why did you take that off!
A. Wanted to see it with the lock off. I did not take it all
the way off; took it partly and bent it over.
Q. You had to do that for what purpose?
A. To see the condition of the lock.
Q. Did you try it to see if you could work the bolts Y
A. Yes, sir.
page 125 r Q. would it work?
A. No, sir.
Q. Did you try it with a wrench Y .
A. No, sir.
Q. Did it with your handsY
A. I had a small screw driver. I started to take off the
back cover plate to the lock, but I did not do that in the
combination lock.
:
Q. Why did you not take that offf
A. I did not think that was necessary. I saw it was iii
a full unlocked position.
Q. You did not think that would give you any information?
A. I wanted to see the inside condition of it. I wanted
to see if there had been any attempt to punch it; but when
I sa\\r it was in an unlocked position I did not think there
1vas any use going any further, which this little sketch shows
(indicating).
.
Q. you did not think taking tha.t other little piece off would
have given· you any information t
A. No, sir.
•
Q. Why did you think to do that at firstY
A. I spied this bolt back. I said, ''Well, that 1s in an
unlocked position''.
Q. A~e the marks on the dial still perceptible Y
page 126

~

· By the Court : Numbers, you mean?
By Mr. Butzner: Yes.

A. I can't say tha.t they are. Part of those numbers are.
Q. Did you look at them closely?
A. Part of those numbers are.
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. Q. Which are they!

. A .. I c~uld not say; I did not take particular notice of that.
This is a kind of side .view of that dial (indicating sketch).
It is burned right through there in that kind of circle in
there.
Q. Is the knob offY ..
_
A. It is all hung in there; not all the \vay off. .Part of
that is hanging in there. The fire burned that. But I have
burned them completely off and not hurt anything inside

the

safe.

Q. Yon have. seen others not completely burned and burned

the things inside. Y
A. Very seldom.
Q. You have seen it Y .
A. Yes, sir.
By Mr. Sands:
.
.
Q. Were there any marks showing an attempt to force the
safe?
A. It don't show any marks. ·I noticed the flanges; they
don't show any marks of any prizing or forcing open.
page 127

~

By the Court :
Q. Is there any evidence that yeggmen or safeblowers had troubled with that safe 7
A. -No~ sir.
By; Mr. Butzner :
Q. How can you tell whether they had or not f
_
.A. A yeggman will generally knock the dial off; he will
generally' knock the handle off.
·
Q. He don't always do the same thing?
.A. He did not le·ave any tool marks on the safe in any way,
shape or form. If he had wedged that door-say the door
was caught in here (indicating on sketch), if he had ·driven
a wedge there it \vould have shown on that door anywhere.
Q. Th~y don't usually use a wedge, do they?
·A~ If they used any nitroglycerine it wotl.ld have shown.
Q. Would_ not that depend on the amount of the charg~
of nitroglycerine or explosive? ·
·
· .
A. The door is not bent to sbow: any charge of any kind.
Q. You have seen a safe that has beeri blown, have you
not?
·
.
·
A. Yes, sir.
·. ~- Q. you have seen plates marked as. a result of that f
A. Yes, I have had them· blown in my face twice.
Q. I did not know you used explosives?
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A. I do not. I followed yeggmen once at Beaver
page 128 } Dam.
·
Q. Did the yeggmen get in?
A. No, sir.
Q. They do get in Y
. A. Yes. I went over to Tappahannock to look at that safe
tha.t was blown last year.
Q. There are some pretty smart fellows that could go in
most any lock, are there not 7
A. They don't go in on the combination. They either blow
them, or punch the lock.
Q. Do you know why the United States Government has
the prison out in the Pacific Ocean so as to keep these desperate f.ellows from getting away!
A. I would say they generally have some outside help,
s,.nyway.
.
Q. If they have the kind of lock you tell about would it
not be much cheaper for the Government to use them instead of putting a massive thing out in the Pacific Ocean 1
A. They make those locks much large-r and more powerful
than that lock. There is no fire-proof safe made in the United
States, or anywhere in the 'vorld, that I have ever heard
of, that cannot be gone into if you give the burglar time
and things to work with.
page 129} Q. It is a matter of common knowledge that
they do g·et in Y
A. I have never had one I c.ould not get in, myself.
By Mr. Mayo:
Q. You said they either blow the safe or punch the loelc
How do they punch the lock 7
. A. Generally get the dial off anq punch a hole through
with a punch.
Q. Don't go into. the combination?
A. That is part of the combination.
By Mr. Biitzner :
Q. Mr. Barnes, I have been informed that an expert can
put his ear to a safe and hear the tumblers when they drop
and go in the safe that way?
.
4, .. So have I been .told that. I have been told that. but
have never seen it.
Q. You don't mean to say it cannot be done by an expert?
A. I don't believe it can be done. The tumblers ar~ round,
like a wl1eel, with a small slot. There is a lever that drops
in all three tumblers a.t the same time, but don't drop sep~rately, _one, two, three.
·
·
\

.Supre~e

9.4

.Court of Appeals ·of Virginia.

Q. When they drop they make a discernible click, don't
they?
·
.
A. They don't drop. The lever drops. It don't drop into
the tumblers, one, two, three. It drops into all
page 130 ~ at the smne time~
Q. You have heard that that can be done by
an expert safe operator?
.A. I have heard that. I have opened safes, myself, that I
have never seen before.
·
Q. You have?
· A. Yes, sir.
Q. Without blowing them f
A. Yes, sir.
Q. Without driving the lock in Y
A. Yes, sir.
Q. You have opened them that 'vay?
.
.·
A. Yes, but I kne'v the old factory combination. There were
safe people, the ~foseley Company, of New York, and a safe
concern in Pittsburgh, they all bad set combinations and some
of those combinations have not been changed to this day.
The minute we put our eyes on them .we know what combination is used. Plenty of them 'viii tell you they use a
little Jimmy Valentine stuff, but they knew the combination.
Q. You don't class yourself as an expert yeggman, but
as an expert lock man, and you, yourself, have opened them
because you knew what their combinations were, without being
specifically told this safe bad that combination?
page 131 ~ A. Yes, sir.
Q. You 'vent to the safe without any combination or knowledge of it, except what you have acquired by·
years of experience, and opened itf
A. Yes, sir.
Q. Suppose some smart, keen yeggman knew that, he could
open them, too, could he not 1
. A. Yes ; but in the past few years they make them all
different.
Q. You don't kno'v 'vhether this one set them that way, or

not?

A. I could not say how this lock was set.

By 1\fr. Sands:
·Q. The modern lock is not. susceptible of that condition,
so far as you know Y
A. They all leave the lock factory set on one number; but
when tiiey leave the safe factory they change tbelli.

Bv Mr. Bntzner:
·Q. You can't tell the jury whether this one wa.s changed f
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· A. No, sir.

.
Q. It may have left the safe company and the· lock combination never have been changed f
A. I w~ll set the factory combination do~,
page 132} then you give me what your combination. is and
I 'vill give it to you.
Q. You just said that the lock makers send the lock .away
on a standard combination.
A. The lock people do ; the safe concerns change them. ·
Q. If the safe company does not change that combination
it stands as it did when it left the lock factory?
A. Yes, sir.
Q. If that happened, then it would be in this man's store
with the standard combination, would it not 7
A. Yes, but I can give you the factory combination if you
want that.
Q. No way to change that combination except to go back
to the lock man, is there Y
A. Anybody can change it. If that lock was in working
shape, I could change the combination in two minutes' time.
Yon have to go inside, take the thin plate off; then they
have a key which changes the combination.
(The witness stood aside.)
By Mr. Sands: Except for the vie,v, that ends our case.
N ote.-At this point the court, the jury and
counsel went to the scene of the burned store at
Peeds, and, after taking a view, returned to the court-room.

page 133 }-

By 11:r. Sands : I make a. motion to strike the evidence of
the pl~intiff on the ground that the plaintiff does not affi'rmatively show a. compliance with the iron safe clause.
~irginia:

In the Circuit Court of Westmore_land County.
I hereby certify that the above is the transcript of the evidence referred to and identified in Certificate of Exceptions
No. I. in the action of L. D. Peed vs. Continental Insurance
Co. ti1is day signed by me.
Teste: This 29th day of January, 1934.

E. HUGH SMITH, Judge.
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page 134} It appearing to the judge of the aforesaid
· court that the attorney for the said L. D. Peed
.
had in writing reasonable notice of the time and place at which
this certificate of exception was to be presented or tendered
to him.
·. Teste: ·This 29th day of January, 1934.

E. HUGH SMITH, cTudge.
page 135 ~

EXHIBIT NO. 1.

Standard Fire Insurance Policy of the State of
· · ·
Virginia
Expires June 8, 1934
Property Mercantile Stock
Amount $1,500.00
·Premium $42.75

LEE D. PEED
No. 140
''America Fore''
THE CONTINENTAL
I:N"SUR.A.NCE COMPANY
OF NEW YOR·K.
Southeastern Department
Atlanta, Georgia
STRATFORD INSURANCE AGENCY
MONTROSS, VIRGINIA
It is important that the written portions of all policies
covering the same property read exactly alike. If they do
not the~ should be made uniform at once.

The Continental Ins. C.o. v. L. D. Peed.
A Stock Corporation
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No. 140

Organized 1852

THE CONTINENTAL INSURANCE CO~
OF THE CITY OF NE'V YORK.
Amount $1,500.00

Rate 2.85

Premium $42.75

In Consideration of the Stipulations herein named
.and of Forty-Two anil 75/100 Dollars Premium does insure
Lee D. Peed ru1d legal representatives, to the extent of the
:actual cash value (ascertained with proper deductions for depreciation) of the property at the time of loss or damage, but
not exceeding the amount 'vhich it 'vould cost to repair or
replace the san1e with material of like kind and quality within
:a reasonable time after such loss or damage, without allowance for any increased cost of repair -or reconstruction by.
reason of any ordinance or law regulating construction or
repair and without compensation for loss· resulting from interruption of business or manufacture for the term of· one
year from the 28th day of June, 1933, at noon, to the 28th
day of June, 1934, at .noon, against all DIRECT LOSS AND
DAlfAGE BY FIRE and by removal from premises endangered by fire, except as herein provided, to· an amount not
exceeding Fifteen hundred ,Dollars to the following described
property ·while located and contained as described l1erein, or
pro rata for five clays at each proper place to which any of
the property sl1all necessarily be removed for preservation
from fire, but not elsewhere, to-wit:
No. 200.
(Revised 4-21.)

BRICI(-ON-EDGE, TILE, CE~IENT OR 1\IETAL FLUE.
WARRANTY.
In consideration of the reduced rate at 'vhich this policy
is issued, it is warranted by the assured tha.t the building
and additions thereto, described in this policy, contains no
brick-on-edge, tile, terra cotta, cement or metal flue; nor any
metal smoke pipe carried through a c01nbustible partition,
floor or ceiling; and it is further warranted that no such flue
and/or metal pipe shall be erected during the term of this
policy.
If tl1i~ warranty i~ violated in any particular, this policy
shall be null and void.
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Attached to and

formin~:

I

,

part of Policy No. 140 of.'the· Con-:-

tin~ntai 'Insurance Company of New York issued at its Mon-

tross Agency.
STR.ATFQR.D INSlTR.ANCE .1LVGENCY, Agent..

Note-For use when flues are of brick laid flat. Without
this warranty, rate to be advanced 25 cen.ts per $100 per annum.
Note-Agents will sign and paste one on Policy, one on
Daily Report,_ and one on Register.
Va. L R. B.
Form No. 11.2.
(Revised 3-29.)

MERCANTILE BUILDING .AND STOOl{.
(Three-fourths Value and Iron Safe Clauses. 1

$Nil On the two story, frame building, with metal roof, whileoccupied by Owner as Store and P. 0. situate· No.
. . . . . . . . on the North side of Road, Street, Block
No . ........ , in Peeds, Va., Westmoreland County..
$1,500.00 On his Stock of Merchandise, consisting chieflv of
g·eneral mdse. and sucl1 other Merchandise, not more
hazardous, usual to .......... trade, only while contained in the above described building.
$ ....... On Store Furniture and Fixtures, including· Iron
Safes and Casl1 Registers, only while contained in
the above described building.
$ ....... On . . . . . . . ............................. .- ......

*· ..... .

This insurance is effected subject to the following conditions, which are hereby made warranties by the assured, and
are accepted as part of this contract :
~

.. ·

Total insurance permitted, ''rarranted concurrent
herewith, incl~di~g this policy, as follows:
$. . . . . . on. bu1l~hng; $2,500 on stock; $- • • . • . on furniture a.nd fixtures;" $'. ~ . ~ ... on . ~ ...... ~ ..........

l

r
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It is understood and agreed that no insurance in addition
is permitted to this policy unless the total insuranGe,. including this policy, is entered in paragraph above.. .

Three-Fo·urths Value Clause-It is understood and agreed
to be a condition of this insurance that, in the event of loss
or damage by fire to the property insured under. this..p_olicy,
this Company shall not be liable for an amount gr~a;te~ than
three-fourths of the actual cash value of each item of property insured by this policy (not exceeding the amount insured
on each such item) at the time in1mediately preceding .such
lqss or damage; and in the event of additional insuranceif any is permitted hereon-then this Company shall be liable
for its proportion only of three-fourths of such cash value of
each item insured .at .t~1e time of the fire not exceeding the.
amount insured one each such item.
Warranty ~o. keep . books and inveJ~tories and to produce
them in case of loss-The following covenant and warranty is
hereby made a part o~ this policy:
·
1. The assured will take a c;omplete itemized inventory of
stock on hand at least once in each calendar year and, unless.
such inventory has been taken within twelve calendar months
prior to the date of this policy, one shall be taken in detail
'vithin 30 days of issuance of this policy, or this policy shall
be null and void from such date, and upon demand of the.
:u;~ured the unearned premium from such date shall be returned.
2. The assured will keep a set of books, which shall clearly
and plainly present a complete record of business transacted,
including all purchases, sales and shipments, both for cash
and credit, from date of inventory, as provided for in first
section of this clause, and du~ing the continuance of this
·
policy.
3. The assured will keep such book1;3 and inventory, and also
the last ·preceding inventory, if such has been taken, ·securely
locked in a fire-proof sa.fe at night, and at. all· times· when
the premises mentioned. in this policy are not actually open
for business; or, failing in this, the a~su~·ed_ 'vill keep such
books and inventories in some place not exposed· to· a fire
which would destroy the pro.perty hereby insured. ..
In the event of failure to produce such set of books and
inventories tor the inspection of this Company, ·this· policy
shall become null and void, and such failure' shall constitute
a perpetual. b~r tQ. any. recovery t'1ereon. ·

100

Supreme Court of Appeals of Virginia.

: Sta;ndard Time Clause-It is understood and agreed that
the ~rord: ''noon'' as used herein, in designating the beginning and ending of the term of insurance, refers to Standard
Time at the place where the property is located.
Powder and l(erosene Pennit-Permission is granted to
keep for sale not to exceed 50 pounds of gunpowder and
:five barrels of kerosene or illuminating oil, the later to be
of not less than United States Standard; to be drawn and
lamps filled by daylight or at a distance of not less than 10
feet from artificial light.
Electric Light, Heat and Power Pennit-Permission i~
hereby given for the use of electricity in the above n1entioned
premises for light, andjor heat, and/or po,ver.
Lightning and Elect1·ical .A.tJparatus Clause-This policy
covers any direct loss ·or damage caused by lightning (meaning thereby the commonly accepted use of the term ''lightning·'', and in no case to include loss or damage by cyclone,
tornado or windstorm), not exceeding the sum insured, nor
the interest of the insured in the property, and subject in
.all other respects to the terms and conditions of this policy,
it being a condition of this contract that if dynamos, exciters.
lamps, motors, switches or other electrical appliances or devices are covered by till's policy, this Company will not be
liable for any electrical injury or disturbance, whether from·
artificial or natural causes, unless fire ensues, and then only
for such loss· or damage to them as may be caused Qy such
ensuing fire. It is also a condition of this contract that, if
there be any other insurance on said prop·erty, this Company
will be liable only pro rata with such other insurance for anydirect loss by lightning, whether such other insurance be
against direct loss by lightning or not.
·
Attached to and fot·ming a part of Policy No. 140 of .the
Continental Insurance Co. of New York.
·
S~RATFORD

INSUR.ANCE AGENCY, Agent.

Note-Agents ,·dll sign and· paste one on Policy, one on
Daily Rep<?rt, and one on Register.·

. Three-Fourths Value Rider.-The rate· on the propetty
herein described, without a. three-fourths ·value clause, is 15%·
higher than the rate at which this ·policy is written, and in
..

The Continental Ins. Co. v. L. D. Peed.

·tOi

cqnsideration of the lower rate being used the three-fourths
value clause is attached to and made a part of this policy.
This policy is made and accepted subject to the foregoing
stipulations and eonditions, and to the stipulations and conditions printed on the back hereof, which are hereby made a
part of this policy, together with such other provisions, stipulations and conditions as may be endorsed hereon or added
Hereto as herein provided.

In "\Vitness Whereof, this Company has executed and attested these presents; but this policy shall not be valid until
-countersigned by the duly authorized Agent of the Company at :NIONTROSS~ VA
.B.

~I.

CULVER
President.

JOHN W. CLARiill, .
Secretary.
Countersigned at

~{ontross,

Va., this 8th day of June, 1933.

STRATFORD INSURANCE AGENCY
Agent

R.H. HARRIS

(BACK OF POLICY.)
Fraud, Misrepresentation, etc.
This mitire policy shall be void if the insured has concealed
or misrepresented any material fact or circumstance concerning tl1is insurance or the subj.ect thereof; or in case of any
fraud or false s'vearing by the insured touching any matter
relating· to tl1is insurance or the subject thereof, whether before or after a loss.
Uninsur.able and Excepted property.
This policy slutll not cover accounts, bills, currency, deeds,
evidences of debt, Jno11ey, notes or securities; nor, unless
specifically named hereon in writin,g, bullion, manuscripts,
mecha~ical drawings, dies or patterns .
.Hazards not covered.
This Company sl1allnot be liable for loss or dmnage caused
directly or indirectlv by invasion, insurrection, riot, civil war
or commotion. or 1nilitary or usurped power, or by order of
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any civil authority; or by theft; or by neglect of the insured
to use all reasonable means to save and preserve the property
at and after a fire or when the property is endangered by
fire in neighboring premises.
This entire policy shall be void, unless otherwise provided
by agreement in writing added her·eto.
.
Ownership, etc.
(a) if the interest of the insured be other than unconditional and sole ownership; or (b) if the subject of insurance
be a building on gTound not o\vned by the insured in fee simple; or (c) if, with the knowledge of the insured, foreclos-qre
proceedings be con1menced or notice given of sale of any property insured hereunder by reason of any mortgage or tr:ust
deed ; or (d) if any change, other than by the death of ·an
insured, take place in the interest, .title or possession of th~
subject of insurance (except change of occupants without
increase of hazard); or (e) if this policy be assigned before
a loss.
Unless otherwise provided by agreement in writing added
hereto this Company shall not be liable for loss or damage
occurring
Other insurance.
(a) while the insured shall have any other contract of insurance, whether valid or not, on property covered in whole
or in part by this policy; or
Increase of hazard.
(b) while the hazard is increased by any means within
the control or kn<hvledge of the insured; or
Repairs, etc.
(c) while mechanics are Cinployed in building, altering or
repairing the described premises beyond a period of fifteen
days; or
Explosives, gas, etc.
(d) while illuminating gas or vapor is generated on the
described premises; or while (any usage or custom to the
contrary notwithstanding) there is kept, used or allowed on
the described premises fire,vorks, greek fire, phosphorus, explosives, benzine, gasolene, naphtha or any other petroleum
product of greater inflammability than kerosene oil, gunpowder exceeding hventy-five pounds, or kerosene oil exceeding five barrels ; or
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Factories.
(e) if the subject of insurance be a. manufacturing establish·ment while operated in 'vhole or in part between the hours of
ten P. l\L and five A. ~:L, or 'vhile it ceases to be operated
·
beyond a period of ten days ; or
Unoccupancy.
(f) while a described building, whether intended for occupancy by owner or tenant, is vacant or unoccupied beyond
a period of ten days ; or
Explosion, Lightning.
(g) by explosion or lightning, unless five ensue, and, in
that event, for loss or damage by fire only.
Chattel mortgage.
Unless otherwise provided by agreement in writing added
hereto this Company shall not be liable for loss or damage
to any property insured hereunder while incumbered by a
chattel mortgage, and during the time of such incumbranc~
.this Company shall be liable only for loss or damage to any
other property insured hereunder.
Fall of building.
If a building, or any material part thereof, fall except a~
the result of fir~, all insurance by this policy on such !building
or its contents shall immediately cease.
Added Clauses.
The extent of the application of insurance under this policy
and of the contribution to be made by this Company in casP.
of loss or damage, and any other agreement not inconsistent
with or a waiver of any of the conditions or provisions of thi~
policy, may be provided for by agreement in writing added
hereto.
Waiver.
No one shall have po,ver to waive any provision or con;.
dition of this policy except such as by the terms of this::.
policy may be the subject of agreement added hereto, nor
Rhall any such provision or condition be held to be waived
unless such waiver shall be in writing added hereto, nor shall
any provision or condition of this policy or any forfeiture
be ·held to be waived by any requirement, act or proceeding
on the part of this Company relating to appraisal or to any

-
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examination herein provided for; nor shall any privilege or
permission affecting the insurance hereunder exist or u~
claimed by the insured unless granted herein or by ridel'
added hereto.
·
Cancllation of policy.
This policy shall be cancelled at any time at the request of
_thP. insured, in which case the Company shall, upon demand
and surrender of this policy, refund the· excess of paid
premium above the customary short rates for the expired
time. This policy may be cancelled at any time by the Cmnpany by giving to the insured a five days' written notice
of cancellation with or without tender of the excess of paid
·premium above the pro rata pren1ium for the expired time,
which excess, if not tendered, shal1 be refunded on demand.
Notice of cancellation shall state that said excess premium
(if· not tendered) 'viii be refunded on den1and.
Pro rata liability.
· This Company shall not be liable for a greater proportion
'of any loss or. damage than the amount hereby insured shaiJ
bear to the whole insurance covering the property, whether
valid or not and whether collectible :or not.
Noon.
The word ''noon'' herein means noon of standard time £it
·the place of loss or damage.
Mortgage interests.
If loss or damage is made payable. in whole or
in part, - to a mortgagee not named herein as the
'insured, this policy may be cancelled · as to such interest by giving to such mortgagee a ten days' written notice
of cancellation. Upon failure of the insured to render proof
of loss such mortgagee shall, as if named as insured hereunder, but within sixty days after notice of such failure.
r-ender proof of loss and shall be subject to the provisions:
hereof as to appraisal and times of payment and of bringip.g suit. On payment to such mortgagee of any sun1 fol'
loss or damage hereunder, if this Cmnpany s_hall claim thnt
·as 'to the mortgagor or owner, no liability existed, it shall.
to the extent of such payment be subrogated to the mortgag~e 's right of recovery and claim upon the collateral to
the mortgage debt, but without impairing the mortgagee's
'right to sue; ·or it may pay the mortgage debt and require
an assignment thereof and of the mortgage. Otl1er provisions
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relating to the interests and obligations of such mortgagee
may be added hereto by agreement in ·writing.
Requirements in case of loss.
The insured shall give immediate notice, in writing to this
Company, of any loss or damage, protect the property from
further damage, forthwith separate the damaged and undamaged personal property, put it in the best possible order,
furnish a complete inventory of the destroyed, damaged and
undama.ged property, stating the quantity and cost of each
article a.ud the amount claimed thereon; and, the insured
shall, within sixty days after the :fire, unless such time is
extended in 'vriting by this Company, render to this Company a proof of loss, signed and swoi·n to by the insured,
stating the knowledge and belief of the insured as to the
following: the time and origin of the fire, the interest of
the insured and of all others in the property, the ~ash value
of each item thereof and the amount of loss or damage therP.to, all Incumbrai1ces thereon, all other contracts of insurance.
whether valid or not, covering any of said property, any
changes in the title, use, occupation, location, possession, or
exposures of said pFoperty since the issuing of this policy,
by whom and for what purpose any building herein described
and the several parts thereof ·were occupied at the time of
:fire; and shall furnish a copy of all the descriptions and
schedules in all policies and if required, verified plans and
specifications of any building, fixtures or machinery destroyed
or damaged. The insured, as often as 111ay be reasonably
required, shall exhibit to any p-erson designated by this Com·
pany all that remains of any property herein described, and
submit to examinations under oath by any person named by
this Company, and subscribe the same; and, as often as may
be reasonably required, shall produce for examination all
books of account, bills, invoices, and other vouchers, or certified copies thereof, if originals be lost, ·at such reasonable
time and place as may be designated by this Company or its
representative, and shall permit extracts and copies thereof
to be made.
·
·
Appraisal.
In case the insured and this Company shall fail to ap:ree
a~ to the amount of loss or dan1age, each shall. on the written
demand of either, select a competent and disinterestecl ap·
praiser. The appraisers shall first select a competent and
disinterested umpire; and failing for fifteen days to agree
upon such umpire then, on request of the insured or this

106

Supreme Court of Appeals of Virginia.

Company, such umpire shall be selected by a judge of a
court of record in the state in which the property insured is
located. The appraisers shall then appraise the loss and dam·
age stating se1)arately sound value and loss or damage to
each item; and failing to agree, shall submit their differences
only, to the umpire. Au award in 'vriting, so itemized, of
any two when filed with this Company shall determine the
amount of sound value and loss or damage. Each appraiser
shall be paid by the party selecting him and the expenses of
appraisal and umpire shall be paid by the parties equally.
Company's options.
It shall be optional with this Company to take all, or any
part, of the articles at the agreed or apraised value, and also
to- repair, rebuild, or replace the property lost or damaged
with other of like kind and quality within a reasonable time,
on giving notice of its intention so to do within thirty days
after the receipt of the proof of loss herein. required;
Abandonment.
but there can be no abandonment to this Company of any
property.
When loss payable.
The amount of loss or damage for 'vhich this Company
may be liable shall be payable sixty days after proof of loss,
as herein provided, is received by this Company and ascertainment of the loss or da1nage is made either by agreement
between the insured and this C01npany expressed in writing
or by the filing with this Company of an award as herein
provided.
Suit.
No suit or action on this policy, for the recovery of any
claim, shall be sustainable in any court of law or equity
unless all the requirements of this pqlicy shall have been
complied with, nor unless. commenced within tw·elve months
next after the fire.
Subrogation.
This Company may require from the insured an assignment of all right of recovery against a.ny party for loss or
damage to the extent that payment therefor is made by this
Company.
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EXHIBIT 2.
THE CONTINE.NTAL
INSURANCE COMPANY
New York

MARION B. WARREN, STATE 1\.GENT
!303-304 · American Bank & Trust
Bldg.
P. 0. Box 792
Richmond, V a.

l'

••

'

Ernest Sturm, Chairman of the Board
PaulL. Haid, Pr€sident
Southeastern Department
·Atlanta, Georgia
John W. Clark, Secretary
L. P. J ervey, .Asst. Secretary
August 22nd, 1933.

JYir. Lee D. Peed,
Peeds, Va.
Dear Sir:-

Montross, Virginia, Agency Policy No. 140-Lee D. Peed.
Having reference to conversation had with you recently,
at which conversation ~Ir. R. H. Harris, of Montross, Va.
was present, I wish to confirm my .statement to you in said
conversation that the Continental Insurance Company denies any liability under the said policy by reason of recent
:fire which destroyed property described in said policy.
Being informed by Mr. Harris that you had demanded delivery of the policy to you and that premium thereon had
been paid by you, I now hand you herein draft on my Company returning to you the premium on the said policy, for
the reason that my Company denies liability for the loss
occasioned by the fire above mentioned.
Yours very truly,
lvL B. WARREN,
State Agent.

Cash Capital $19,400,000.
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$42 75/100

EXHIBIT 3.
Richmond, Va. 8/22 1933
Payable at
The First National Bank of Atlanta

Atlanta, Ga.
At sight pay to the order of Leo D. Peed Forty two and'
75/100 . . . . . ................... ! . . . . . . . . . . . . . . Dollars
Value received, and charge same to Return of Premium under
Policy No. 140-Montross, 'Tirginia Agency
To THE CONTINENTAL INSURANCE CO.
Southeastern Department
M. B. Warren
10 N. Pryor St .Atlanta, Ga.
State Agent.
DEFENDANT'S CERTIFICATE OF EXCEPTION NO.2.
page 138

~

Virginia :
In the Circuit Court of Westmoreland County.

L. D. Peed, Plaintiff,
vs.
Continental Insurance ·Company, Defendant.
DEFENDANT'S CERTIFICATE OF EXCEPTION NO.2.
· The court c-ertifies that in tlie trial of this case, the issues
having been joined and said matters of fact having been
duly argued by counsel that at the close of the case after
aU the evidence, both for the plaintiff and defendant, ·had been
introduced, the testimony comprising such being duly certified in Certificate· of Exception No. 1, the defendant, by counsel moved the court to strike from the Record all testimony
introduced on behalf of the plaintiff and as ground for said
motion said defendant, by counsel, assigned the following
reason, namely, that the evidence of the plaintiff does not
affirmatively show· a compliance· with the iron safe clause,
included in and made a part of· the policy sued on, which
motion · the court overruled and the action of the court in·
so doing was excepted to on behalf _o_f the defendant by conn-
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sel It appearing to the Judge of said court that
page 139 } the attorney for L. D. Peed had, in writing,
.
reasonable notice of the time· and place at 'vhich
this Certmca te of Exceptions was to be so tendered.
•
Teste~ This 29th day of January, 1934.

E. HUGH

S~IITH,

Judge.

page 140 } Virginia : .
In the Circuit Court of Westmoreland County.

L. D. Peed, Plaintiff,
vs.
Continental Insurance Company, Defendant.

DEFENDANT'S CERTIFICATE OF EXCEPTION NO.3.
· The court certifies that at the trial of this case the defendant presented to the court the following instructions, nuinbered 1J 2 and 3, respectively, which were refused and being
in the words and figures as follows:
INSTRUCTION 1.

By Defendant.
·The court instructs the jury that the evidence in tllis case
shows that there 'vas attached to the policy a warranty or
clause generally spoken of as the Iron-Safe Clause, whieh
clause imposes upon the holder of an insurance policy the
compliance with the requirement to keep a complete itemized
inventory of his mercantile stock on hand and a set of books
which shall clearly present a complete recprd of the business
transacted by the· insured, including purchases, sales and
shipments, botl1 for. cash and credit, and, furpage 141} ther, that such books and inventory shall be kept
in a fire-proof safe or in some pla~e not e~posed
to fire, and in tl1is cas-e it is conceded by the plaintiff that no
~uch rec.ords were proclueed .or were available subsequent to
the fire whicl1 destroyed the goods; the subject matter of the
insilrance and this litigation, but in tlle absence of such the
plaintiff contends that lle has such inventory and books as
presc~·ibed_; such "~ere placed in his iron safe on the .evening
precec~ling- the fire and the saf.e left locked. The Court tells
the jury that such conduct on the part of the plaintiff alone
would not constitute an excuse for the non-production \of the

St~preme
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records in question, but that it is encumbent upon the plaintiff to prove by satisfactory testimony how and by what
means such books and records disappeared, and if the jury
believe that the evidence introduced fails to so establish
guch fact, they must find for the de.f~ndant.

INSTRUCTION NO. 2r
By Defendant.
The Court further instniCts the jury tllat if they believe
from the evidence that upon the destruction of the pro.perty
insured at the time of the fire, or subsequent, t.he plaintiff
failed to produce the books and inventories alleg~d to have
been in the safe. on the -evening preceding the fire, such failure
on the part of the plaintiff would, and does, constitute a
complete bar to the plaintiffrs cause of action on
page 142 ~ the policy sued on in the absence of some clear
and satisfactory explanation as to the absence
of such records founded upon creditable testimony, and such
testimony must exonerate the plaintiff, or his employees, of
negligence in respect thereto. The Court instructs the jury
that they are not permitted to indulge in inferences as to
how, or in what manner the iron safe in which the records
were alleged to have been reposed, \vas opened, or became
open, but if the plaintiff relies upon the fact that the safe was
found open subsequent to the fire, caused by means, or agencies for which he was not responsible and that through such
means the records in question were lost or destroyed, such
facts must be estal;liished by satisfactory evidence in order
for the plaintiff to avail himself of such explanation and
-excuse.

INSTRUCTION NO. 3.
By Defendant.
The Court instructs tbe jury that under the evidence introduced in this case the plaintiff l1as failed to com-ply with
the terms and conditions of the insurance policy sued on and,
therefore, he is not entitled to recover in this action and they
should find for the defendant.
page 143

~

The court declined instructions 1, ·2 and 3 as
P.resented on behalf of the defendant and gave
instruction No. X in lieu thereof.
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INSTRUCTION NO. X.
The Court instructs the jury that the evidence in this case
shows that there was attached to the policy a warranty or
clause generally spoken of as the Iron-Safe Clause, which
clause imposes upon the holder of an insurance policy the
compliance with the requirement to keep a complete itemized
inventory of his mercantile stock on hand and a set of books
which shall clearly present a complete record of the business transacted by the insured, including purchases, sales
and shipments, both for cash and credit, and, further, that
such books and inventory shall be kept in a fire-proof safe or
in some place not expos·ed to fire, and in this case it is conceded by the plaintiff that no such records. were produced or
were available subsequent to the fire which destroyed the
goods, the subject matter of the insurance and this litigation,
and since the plaintiff admits that he failed to produce· the
books and inventories alleged to have been in the saf-e on
the evening preceding the fire, such failure on the part of
the plaintiff would, and does, constitute a complete bar to
the plaintiff's cause of action on the policy sued on in the
absence of some clear and satisfactory explanation as to the
absenne of such records :founded upon credible t~stimony,
and such testimony must exonerate the plaintiff,
page 144 ~ or his employees, of negligence in respect. thereto. The Court instructs the jury that they are
not permitted to indulge in inferences not justified by the
evidence as to how, or .in what manner the Irou-Sa.f·e in
which the records were alleged to have been reposed, was
open, or became ope~, but if the plaintiff relies upon the
fact that the safe 'vas :found open subsequent to the fire
caused by means, or agencies for which he was not responsible and that through such means the records in question
were lost or destroyed, such facts must be established by
satisfactory evidence in order for the plaintiff to avail himself of such explanation, and excuse.''
.And the Court on its own motion further instructed the
jury orally after the argument of counsel had been concluded
as follows:
"Gentlemen of the Jury, if you believe that Donald Peed
did not _lock that safe, a~1d, :for that reason, the records could
not be produced, then, the plaintiff cannot recover. Of Course
Gentlemen of the Jury, if you believe from the evidence
that the :failure to produce the inventory and books wa.s due
to any fault or negligence of the plaintiff, or his employee,
t_hen the pla_int.iff. cannot recover in this case."

112

Supreme Oourt of Appeals of Virginia.

.

To the refusal of the Court to give said instruction designated as No. 3, the defendant, by counsel, excepted_ and as
.grp:und of exception assigned the following: that Instruction
·No. 3 should be given, because, under the evidence in this
.case, it is clearly established from the physical facts, and not
refuted by credible testimony, that the safe· at the time of
.
the fire was open, and such fact being established,
page 145 ~ under the express terms of the iron-safe clause,
the plaintiff is not entitled to recover, and the
court should so instruct.
To the refusal of the Court to grant Instruction No. 1
·as .asked for and to the. action of the court in deleting said
Instruction No. 1 of the concluding paragraph in words and
·figures as follows:
·
''B.ut in the absence of such, the plaintiff contends that
he had such inventory and books as prescribed; such were
placed in his iron safe on the evening preceding the fire and
the safe left locked. The Court tells the jury that such conduct on the part of the plaintiff alone would not constitute an
excuse for the non-production of the records in question,
but that it is incumbent upon the plaintiff to prove by satisfactory testimony how and by what means such books and
records disappeared, and if the jury believe that the evidence introduced fails to so establish such fact, they must
find for the defendant,'' the defendant, by counsel, excepted
and as grounds of exception assigned the following:
That the instruction as prepared properly throws upon
the plaintiff the burden of proof in the premises, and the
evidence in this case as offered fails, to meet the require·ments upon the plaintiff as indicated in this instruction a~
asked for, and that, tl1erefore; the instruction should have
been granted.
·page 146 ~ It appearing to the Judge of the aforesaid court
that the attorneys for the said L. D. Peed had in
writing reasonable notice of the time and place at which thi~
certificate of exception was to' be presented or tendered to
him.
Teste: This 29th day· of .January, 1934.

E. HUGH

S~IITH,

Judge.

DEFENDANT'S CERTIFICATE OF EXCEPTION NO. 4.
page 147
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Virginia:
In the Circuit Court of Westmoreland County.
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L. D. Peed, Plaintiff,

vs.

Continental Insurance Company, Defendant.
DEFENDANT'S CERTIFICATE OF EXCEPTION NO.4.
The court certifies that in the trial of this case after the
jury had been sworn to try the issue joined, and after all
the evidence set out in Certificate of Exception No. 1, had
been introduced before the jury, which the court certifies as
·a part ·of this certificate to be the· evidence, and .all the evidence introduced in this case; and after the court had instructed the jury, as set out in Certificate No. 3, which is
hereby specifically referred to and made a part of this certificate and after argument by counsel, the jury retired and
la.ter returned to the court the following verdict:
VERDICT.
''We, the- jury, upon the issue ·joined, find for the plaintiff in the sum of $1,500.00, with interest thereon from the
27th day of July, 1933, until paid."
R. E. GILLIONS, Foreman.
page 148}

WifEREUPON, the defendant, by counsel,
moved the court to set aside the said verdict for
the defendant on the grounds that the verdict was contrary
to the law and evidenc·e and without evidence to support it,
and the misdirection of the court to the jury, and further
moved the court to enter up judgment in favor of the defendant, which motions being argued were ov·erruled by the court,
who thereupon entered judgment upon the verdict of the·
jury as found, to which ruling defendant, by counsel, excepted. It appearing to the. Judge of said court that the
attorney for L. D. Peed, had, in writing, reasonable notice
of the time and place at 'vhich this certificate of exception was
to be so tm1dered.
Teste: This 29th day. of Jannary, 1934.
E. I-IUGH
page 149
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S~IITH,

Judge.

Virginia.:
Clerk's Office of the Circuit Court of Westmoreland County, February 24th, 1934.
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I, Albert Stuart, Clerk of the said Circuit Court, do hereby certify that the foregoing and annexed is a true and
correct transcript of the record in the Motion for Judgment,
of L. D. Peed, Plaintiff, against The Continental Insurance
Company of New York, Defendant, lately pending in our
said Circuit Court.
I further certify that said record was not made up and
completed until the plaintiff or his Attorneys had had du~
legal notice of the making of the same and the intention of
the Defendant to take an appeal.
I further certify that the bond required to be given by
the Defendant in the above case, by an order entered therein .on the 5th day of December, 1933, was duly executed
before me on the 15th day of December, 1933, with approved
security and conditioned as the law directs.
Given under my hand this 24th day of February, 1934, and
in the 158th year of the Commonwealth.
ALBERT STUART,' Clerk.
A Copy-Teste :
M. B. W .A.TTS, C.. C....
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