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IN 'rHE

Supreme Court of Appeals of Virginia
AT HICHMOND.

Record No. 2255
BERNARD P. KNO"\VLES, ADMINISTRATOR OF J. W.
'
KNOWLES, DECEASED, Plaintiff,
versus

SOUTHERN RAILWAY COMPANY, A CORPORATION,
Defendant.

PETITION FOR WRIT OF ERROR.

To the Honorable Justice Gregory, before whom, in. vacation,
this petition, for writ of erro1· is to be filed, and the Honorable Jitstices of the Supreme Co'l(,rt of Appeals of Vfrginia:

Your petitioner, Berna.rd P. Knowles, Administrator of J.
W. Knowles, deceased, respectfully represents that he is ag'.'"
grieved by the :final judgment of the Circuit Court of .Campbell County rendered on the 27th day of September, 1939,
as appears of record on pages 48 and 49, and also from the
order or judgment of tl1e said Court striking out all of the
evidence for the plaintiff in this cause, rendered on the 27th
day of September, 1939, and which appears of record on
pages from 184 to 191 inclusive, and to all of which plaintiff
objected a.nd excepted at the time, and by all of which this
cause ·of action of the plaintiff was dismissed and it was
28 *adjudged that plaintiff pay the cost, the. Court having
stricken out the evidence and the Jury accordingly ~av-
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ing· found a verdict against the plaintiff, the motion of the
plaintiff to set the same aside being overruled, to which plaintiff excepted, and said judgment was rendered and entered
against him.
A duly certified transcript of the record of the trial and
incidents thereto is herewith presented and prayed to be read
as a part of this petition. Petitioner adopts this petition
as his first brief on appeal: and, for errors hereinafter assigned, it is his prayer that a writ of error be awarded him
from said judgment, that. same be received by this Honorable Court and that said judgment. and verdict be set aside
and reversed and the case be remanded for a new trial in the
said Circuit Court of Campbell County.
ASSIGNMENTS OF ERROR.
Petitioner assigns as error the actions of the learned trial
judge as herein below enumerated, each and all of which
tended to and culminated in the denial to the plaintiff of a
jury trial of his cause and the said judg·ment which was rendered ag·ainst him, dismissing his action at bis cost, and which
errors a.re as follows :
(a) In holding· in effect that the risk· of danger which resulted in the injury of decedent was a risk ordinarily
3* *incident to bis employment.
(b) In holding· in effect, that the defendant did not
expose the decedent to any greater risk of danger than w·as
ordinarily incident to his employment which he, by his contract of employment, agreed to fulfill.
( c) In holding that the risk of danger resulting in the
injury of the decedent, croated by defendant's negligence,
was so great, open, imminent and obvious as tllat no reasonably prudent man, in the exercise of a reasonable judgment,
in the performauce of his said duties, would have ta.ken the
risk thereof under the facts proven in this case.
( d) In his conception of the record, that plaintiff, perhaps,
failed to prove causal connection between the negligence of
the defendant and the injury of the decedent; or that the
cause of the injury of the decedent was in any wise conjectural.
(e) In holding that the proven neg·ligeuce of the defendant was not the proximate cause of tl1e injury to the decedent.
(f) In holding that the alleged assumption of risk of decedent. was tbe proximate cause of the injury.
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(p:) In holding in effect, that decedent knew when he was
employed that he would have to do the work as he did on
the bridge and assumed and contracted to do so by his
4~' contract *of employment.
(h) In failing to give to the Employer's Liability Act,
under which this action was brought, a liberal construction
to effect its purpose and fores tall the evil which it was enacted to suppress, and abundance of which is exhibited by this
record.
(i) In failing to retard the extension of the artificial, harsh
and oppressive doctrine of assumed risk, the extension of
which is ag·ainst the policy of the law.
(j) In holding that there was no conflict in the evidence,
and hence nothing to submit therein to the jury.
(k) In holding in effect, that. not only was there no conflict in the evidence, itself, but neither could reasonable men
differ on the reasonable inference to be deduced or drawn
therefron1.
·
(I) In striking out all of the evidence for plaintiff, denying to him a jury trial of his case and trying matters of conflict of fa.ct in evidence and conflict of inferences to be drawn
therefrom, both of which are peculiarly for the jury, as a
matter of law.
(m) In overruling plaintiff's motion to set aside the verdict of the jury and grant to plaintiff a new trial.
To all of which the plaintiff objected and excepted.

5*

*STATEMENT.

Counsel for nla.intiff desire to state orallv the reasons for
reviewing· the judgment and proccedin~rs in"' the lower .Corr.rt,
which are complained of by the plaintiff.
This i~ HU action by Bernard P. Knowles, Administrator of
.T. ,v. Knowles, deceased, to recover damages for the. death
of the decedent incurred b? his fal1ing from his checking of
cars loaderl with coal, standing then on an iron bridge over
Stnunton R.iver, part of the yard or "Interchange" tr:ack
of defendant., Southern Railway Company.
The lower Court struck out all of the evidence for the
plaintiff, the jury therefore rendered a verdict against the
plaintiff, the Court. overruled the mot.ion and grounds of the
plaintiff to set aside the vcnlict and gTant to him a new
trial, to all of which proper exception was taken by plaintiff and this is his petition for a writ. of error seeking a reversal of the judgment. and proceeding-s of the lower Court
and to have his cause remanded for a trial thereof by jury.
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The refore the sole question is, was plaintiff or not entitled
•
In connection with this statement we ask the Court to consider especially the evidence and map of the Surveyor, Kah. ler, for a full and complete understanding of the exact
6* •situation and place of work where decedent was injured.
Decedent was employed by defendant in September, 1937,
as its depot agent, at a small station, called Hurt, on its main

t9 a jury trial f

line.

Decedent had no assistant and he had to act as telegraph
operator, as well as do the other work to be done to operate
the Hurt station.
He was killed by a fall from cars loaded with coal which
-stood on a bridge over Staunton River, a mile and more away
from his place of work at Hurt depot, while he was engaged
in getting the respective initial letters and numbers from
· said cars, a duty also imposed upon him by the defendant.
His injury occurred on January 22·, 19'38, in the afternoon
between 2 and 3 o'clock, from which injuries he died the next
day in a Lynchburg hospital.
For some years and down till not far from 1930, clefendant
maintained a ya.rd engine or ''shifter'' on its interchange
track of which said bridge has been a part ever since the construction of the track, by which the cars were operated thereon
and over said bridge and so the danger which killed decedent
did not then exist but has existed continnouslv ever since the
discontinuance of said yard engine, or ''shifter,'' for the res
son that cars coming in on the Virginian Railway line to
7* go over the Southern Railway line have been *simply
kicked or shoved back ''out of the way'' of the Virginian
Railway line, on to the interchange track, and which left some
of such string of cars on the bridge whicl1 is not far from the
Virginian Railway line and so there were on the bridge when
decedent fell two and a half or three cars loaded with coal
and from-which he was engaged in the getting of their numbers and initial letters when injured.
So long· as the yard engine or ''shifter'' was used, the numbers and letters, as we have seen, could safely, readily and
easily be gotten and which was done by the conductor or crew
on the shifter.
These letters and number!?. have to be bad to ().heck them
with the waybills and make up the record for whatever oncoming· train on the Southern line is to carry them on their
way toward their routed destination, and so there would be
no delay at. all of the oncoming train as the recowl was thu·s
made ready before or by tl1e time of its arrival.
·
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However, when the yard engine or shifter on the interchange track was discontinued, this presented a different
situation entirely.
The oncoming train engine has had to and does go onto
the interchange track and pick up the cars thereon and from
the bridge as well, it being part thereof, and in order not to
delay such train. since that time the agent at Hurt has
8*' *been required to and does yet close shop and go the
mile and more down to and on the bridge and check the
cars therP.on with the waybil]s ( obtained from the Virginian
Depot) so as to have the ·record compared with the cars and
have the record perfected and ready to hand to the conductor
of the oncoming train immediately upon its arrival.
This arrangement_ then does not delay such train longer
than merely for its engine to go down and pick up such cars,
and carry them away.
In othP.rs words, since the discontinuance of the yard en~;ine or shifter and the work of its condue.tor, the agent at
Hurt has been compelled to go and do such work himself.
This so doing is what caused the death of the decedent.
Decedent had substituted now and then a day for some
agent at Hurt Depot, but there is no evidence that he had
ever been required to check cars on the bridge until tl1e time
of his last employment ( from September, 1937 to January,
1938), or that he lmew this had to be done when he bid in the
job at Hurt Depot..
There is not now and never has been anv walkwav on
either side of or about the bridge or. other means of protection for the employees who do and have had to go upon said
bridge and the cars thereon, to check them with their respective waybills, and 1,ice versa.
9*
*The inspector also has and has had to not only get
the car initial letters and numbers from the respective
cars left on the bridge. but it is and has been his duty to
inspect the cars, whicl1 latter, of. course, requires more effort,
opportunity and work and is aceordingly more dangerous
than is the mere checking: -the cars' letters and numbers with
the waybills therefor, in which decedent was engaged when
he was injured.
Sometimes decedent would check the cars on the bridge as
he went over to the Yirg·inian Depot, in response to telephone
can, to get the waybills therefor and sometimes he would
first get the waybills anrl then, with them, go upon the bridge
and check and compare the cars' ]etters and numbers, th.erewith, and make any necessary corrections (R., pp. 112, 132).
When he would first check the cars he had the necessary
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papers upon which he kept a memorandum thereof, and compared that with the waybills.
It was these memoranda papers or waybills, which he had
''in his hands" when he fell and when he was picked up from
where he fell (R., p. 89).
These papers, or waybills, were taken then from the hands
of decedent and "given to l\fr. Witt * * the agent of the
Southern at Altavista" (R., 1). 91).
This witness, Coc.ke, Funeral director, helped to move
10* *decedent from the place where he had fallen (R., p. 87).
Basil Dalton and Roy Farmer rame across the bridge,
with the two and a half cars on it loaded with coal, discovered
decedent in tl1e mud lying directly under these two and a
half cars, which extended from the trestle out on to the iron
bridg-e (R., pp. 80, 81.).
, ''Roy Farmer was going around the steel work on the side
of the car" ( cars on hridg·e), (R., p. 81) when he and Basil
Dalton found the decedent.
"The Dalton boy (Basil) went over the cars.'' (Along
the top of the two and a half cars loaded with coal) (R., p.
64).
Farmer being alongside on the bridge in passing the two
and a half cars was down some nearer to decedent than was
Dalton. who was going· along over tl1e top of the loaded cars,
and Ro Farmer says that he '' found him'' (R., p. 63), and
that "he was lying right next to the abutment of the bridg·e
• * * next to Altavista, that is the abutment or pillar of the
bridge next to Altavista, and decedent was lying· nearby the
base of. the pillar and in~ide. thereof, or next to the river.
The Virginian employee or a~:ent, Driskill (R., p. 111),
says that Mr. Knowles and other people who ran the station
at Hurt, checked the various cars which were from time to
time left standing on the bridge.
*He is then asked :
11 *
fl!;

"Why did they have to make those cl1ecks f"
And he answers :
"Well, they had to chec.k them to see (a) that the car nmnoers and waybills checkecl together; (b) and another reason is
to list the cars how then stand, whether ( to ,qo) north or
south, so when the train crew comes tl1<'JI will know how to
.,:;witch them." (without delaying surh train for tlw doing· of
such work after it arrives.)

B. P. Knowles. Adm'r., etc. v. Southern Railway Co.
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In other wordi:;, so long as the yard engine or "shifter"
was usP.d its conductor did this work and had the ears coming
ovei· 1he interchange track at Hurt depot ready to be connected without delay, when the train to carry them arrived.
After the use of the yard engine or shifter ·was discontinued this extra work and burden was placed upon the agent
at Hurt, thus enlarging his duties and extending them more
than a mile away from his place of work as agent at :aurt
Depot ancl increasing the danger ordinarily incident to his
employment as he had to go upon the bridge to check the
cars left thereon, which had been shoved or kicked there by
the Virginian Railway to get. them '' out of its way" at its
connection or junction with the interchange track, and so it
was that 'decedent, in checking the ca.rs on the bridge, after
having been called by phone to do so by Driskill, the agent
at Virginian Depot, fell and was killed in the discharge
12* of *his duties in this additional danger thus imposed
upon him by the defendant.
On page 66 of the record Driskill says (ofttimes) '' they
check the cars (first keeping a memo thereof) and compa.re
them with the waybills."
That is to sa.y sometimes they first go on to Virginian
Depot and get the wa.yhills and then go out on the bridge
back toward Hurt depot and check the cars, but that other
times instead they simply first check the cars, keeping written memo thereof, and then p;o on to the Virginian Depot,
g·et the waybills, and then compare them with the memo kept
of the cl1eck of the ca.rs.
It was in the performance of his duties by this latter mentioned method that decedent fell ,1.rith his memoranda of the
check papers or waybills "in hie hands'', whieh were taken
from biR l1ands when rescued and deliyered to Mr. Witt,
the agent of the defendant at Altavista.
The Virginian "don't allow large eng-ines to go on the
wooden trestle," says Driskill (R.., p. 112), so when such engines handle the cars they merely kicked or shoved them without the eng-ine going on the trestle, which extends very near
to the Virginian junction.
·
Smaller eng-ines might convey the cars some farther, but
in eitl1er or any event ~ome of them were most frequently
left on the bridge.
They were there left standing till the shifter picked
la* *them up when it was used, but since a re there left
standing- until they are checked (if not always also
checked and inspected by the car inspector) and still left
standing there until the engine of the oncoming train to carry
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them away arrives at Hurt and comes to the bridge, carries
them to Hurt and connects them there with the train w.hich
was there left standing· meanwhile and carries them away.
Cocke says Knowles told him "that he f~ll. He had some
waybills in his hand, some railroad papers"' ~ * (R., p. 89).
By reference to the map, and evidence (R., pp. 148-160),
without further discussion here the Court can know exactly
the entire situation and the exact loeation of each point of
interest.
The entire bridge consisted also of the trestle, under which
alike as under the iron or steel part of the bridge, the river
flowed when there was any considerable high water.
There is a walkway, or ''deck'' or '' trestle deck,'' as sometimes termed in the evidence which extends along the western
side of the trestle to its connection with the iron part oft.he
bridge, but the trestle part of the bridge is not shown in the
photo exhibits.
·
There are banisters with hand rails alongside this walkway.
This improvement has been made to the trestle since
14* *it and the entire bridge were constructed (R., p. 93)
which was many years ago, but the iron part of the
bridge remains as originally constructed, there being no walkway or other change or improvement on either side of or
about it.
$

'' • • • There is very little space left. ( On east side of
trestle) The railing is on the right-hand (West) side, and
there is some space '' ( R., p. 144) .
After the yard or shifter engine and c.rew were discontinued, there was no way or method by which to check cars
on the bridge except to go on the bridge to do so. It could
not, of course, be done. from the U. S. highway 29, or from
the "37% foot off of a center" (75 feet) right of way of defendant, or otherwise from the ground, nor at the Virginian
Depot as the cars rolled in and were shoved back on the interchange track and bridge.
The car checker had to go on the bridge "Because the.re
was no othe:r way to get theni. '' (Snyder, R., p. 135. See
also the evidence of Hurt, R., pp. 92, 108; of Driskill, R., pp.
108,132; Snyder, R., pp. 132, 148, and Kabler, 148, 160.)
Decedent had never worked at Hurt but now and then a
day as a. substitute prior to his last employment in September, 1937 (Mrs. Knowles, R., p. 56), a;nd there is nothing to
show but what this was done while the vard or shifter en~in<.}
crew or conductor was doing such wo1=k.
·
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•He was employed by the usual routine, ten days'
advertisement on thP. defendant's bulletin boards as
would have been done to fill a vacancy of a station agent at
_any other station of defendant (Ashby, Supt., R., p. 166).
*ARGUMENT.

A fundamental misconception of the evidence by the learned
trial Court consists in the denying 'to the plaintiff a jury
trial, and weighing the evidence, himself, instead.
Another misconception of the record is that the Court arrived at its judgment upon the conclusion or assumption that
either (a) the risk of the danger was assumed by servant by
his contract of employment, that is to say (1) That such
danger was not caused by the negligence of the defendant,
and (2) that such risk was ordinarily incident to the employment of decedent, as '' telegraph operator or an agent operator'' (R., p. 166, Ashby, Supt.).
.
Neither the propositions (1) or (2) i~ correct, nor was
the danger created by defendant's negligence so great that
decedent assumed the risk of it.
Others preceding decedent, as well as those succeeding him,
·checked the cars on the bridge by their going thereon to do.
so.
Not. only so, but the vastly and far greater dangerous work
of inspecting the cars was done by the car inspectors or repairers going· on the bridge to do so.
This more dangerous work having been done on the bridge
by the car inspectors, was featured in the evidence by the
defendant evidently upon the idea of establishing that
17* the *defendant, in its working its car checkers on the
bridge, to do less dangerous and lighter work as merely
checking. ( and not inspecting) the cars, was free from nep:lig·ence and was urging that, just the reverse of the assumption
of risk, as a reason why plaintiff could not recover. ( See
cross examination of Snyder, a witness for p~aintiff, R., p.
133.)
HOW WAS DECEDENT EMPLOYED?

Decedent was employed by the routine builetin board advertisement (for teri days here) for ''telegraph opera.tor or
an agent opera.tor,'' the usual routine procedure to employ
any such at any station. He never had any other contract
(Ev., Ashby, Supt., R., p. 166).

io

$u:p,r~me Court of Appeals of Vir.gj.~i~.

HA.P :PECEDENT KNOWLEPGE T:ijAT SO"CU EXT~l\.
WORK AND HAZARD ,vouLD BE PLACED
.
UPON HIM? -·
. . . ..

"The only time he ever worked at Hurt was an extra day
when they would want him there to relieve a man, previous
to this ( Sept., 1937) time.''
''I liv~d wit:4 him thirty-three years."
She certainly knew (Ev., Mrs. Knowles, R.., p. 56).
Plaintiff was asked if decedent was familiar ''with the
whole lay~put at HqrtT • ,;,.: * ", to ·which he ·answered "y~s"
(R., P~ 55).
.
18*
*This inqefinite and uncertain que~tioµ Oll cross ex~
amination with its "yes" answet· has little, if: any, pro:bative value. Besides he maintained a home all the· while
~way frpp:1 bis father ancl knew not, eVell if he had so ~tAt'ed,
as did his mother, who had ~'lived with him (decedent) thirtythree y~ars.''
Plaintiff was asked '' when clid he ( dec~()ent) work ~here
before this time!" (Sept., 1937) '' .A.: I haven't a~y idea"
(R. P~ 65L
.
41.ld so what few days now and then '' he was callee} there
to relieve a man,'' since we "haven't any idea'' when it Wij13,
very lik~ly wa,y h~ve been whe11 tl1e y~rd oi! ~)lifter ellgine
was being µsecl ~ncl its crew (>r eondrictor wer-e ~beQ~ing the
cars by removing them from the briq.ge as such work ahould
}lave been d01w all the while Jtnd wonlcl have been sq done
put fQr the defenclant ~s cliscontinp.iµg that µi~tp.od and irn~
po~ing· this e:;tra work and ha~a.rd 11pon its sucC!es~ive ~gents
at Htirt station.
'rh~re are very rnany ~dditional reasons why decedent
woµJd 11ot know when he WijS by the routine wethod tl1eref or
c11-gaged a~ qtelegraph opeFator or an agent operator" at
ffurt in September, 1937, that the work on the bridge, rnore
than a mile away, was also to be part of his quties.
Also certainly the natmal presumption would he that on~
so employed and for such duty would not also have to do
wo1~k on a bridge more than a mile ijWay.
19*
*This is additionally true where l1e lmd no helper.
and wqµld a,pq. clid h~ve to loct h.is plar.e Qf emplqyment,
l~ave it, a.nd go abroad ip search of and for the performall.~e
of his clr,.ties as such ''telegnwh operator or stEJ.tion opera-

tor~ P

·

The Book of Rules of defendant has beell alld is in tJ1~
possession of the defendant, of eourse, and which was not
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produ~eq iµ evidence and which nQ doubt ~hows j'Qst wJu~t
are t}le duties of a '' telegi.·~ph ope Fa tor or station operator''
at any a~q all of Hs stations.
If such extra duties for routine pay under routine bulletin
poard advertisement emplo)7We~t ~ould impQ!Se suc.h extr~
duties and l1azards upori a '' telegra.ph operator or statio~
operator" at Hurt., it could as well do so ~t any and all of
the st&.tionis of the defendant, the consideration of which i~,
of course, a rather preposterous suggestion, and certainly
could not, in reason, law or justice, be maintained.
·
Decedent th.ell. did ~ot assume the risk of the d~ger of
checking cars on the bridge. $uch ris~ or danger was :qeit4er
such. as is incident, much less '~ ordinarily incic}eµt'' tQ the
emplqyment wliich he was engaged to perform. It is alike
fundam~ntal that by contract pf e:qiployment decedent did
not, and neither does ~.PY serya~t ~v~r, ~t all,y tilij~, ~s-:
smne any risk of a danger, the result of the m~~ter 'ij :negJj:g~:nce.
~0'
•Just f4e reverse is tr1.1,e, th::it if:l to ~~Y, it p~ing hi~
dµty to work and riot tQ be on the loQ~Qut for d1=1nger,
~nd '4e may aS~lllllC that bis mast~r ha13 useq. r~asonabl~ CRF~
ancl h&s done everything tl1at tlw l~w req-qjres of him to furni1:1b tpe s~rva~t a safe pbwe. in which to wprk, and lie r~m:Y
nrosef!»t~ liis work right aloµg r~lyh1g UPP1J. t}lis ~ss»rrrn:~~

.

Th~ qefimd:wt, ~side of fQrlllpJ pleas, stand§ in th~ r~eQrq.
rflther in the a.t,.Htup.e of one 9QTif~ssjng ancl se~king to ,~vghl 1
if JlQt entirely so.
·
. Defenclant nrg~s upon tl1e Cmfft that eyen if it wa:s n~glj~
gent in q.iscqnthniing the y&rq. or shifter engine Emd cr~w,
which had done the work to he done of checldng the c~r,~
whic1l hacl pee~ left ou the bridge, and hµ,pqsed ·it on the
"op~r~tor" at IJurt instead; even if the ca,rs wepe ll~gljgently left on the bri(lge for theh ch~ckjng (fln4 tns~c~ign)
with a mile and more of largelv douQfo track nearby lI'Q.rt
;ind bey~:md the lfridge imon w·hich to roll ~nd le~ve them
for the checkipg; even if the sole dependeoo.e for thetF ha.nil.ling the cars, arriving at the Virgfoian Depot, was ~imply to.
depend on the Vi rgip.ia ]laihvfly employees kickh~g or· SQPVing t4~m "oi,,t of tlie w(IJ(' ~nd ont.o t}1e interc.hang~ t:r.ack
and bridg·e; even if there was the •improvem1;mt pf a
21' trestl~ peck or f o»r foot wide Wtllkw~y ll).~de on the
west siq~ of the trestle, which stopp()d ~t the iron paFt
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of the bridge; even if there is no walkway on either side of
the iron part of the bridge (the· trestle being part of the
bridge also, when there is a tide in the river) ; although there
is no other way to check the cars other than to go on the
bridge to do so; still there is no liability attaches, as defendant contends, to defendant because of its negligence thus impliedly or actually admitted, for the reason that its negligence was not of the ordinary kind but was sufficiently great
in degree as to place decedent and preceding employees (who
were prudent men and also took the risk), in such an extremely dangerous place to work as that no man of ordinary
prudence would, in the exercise of a reasonable judgment,
have taken the risk by continuing the work in advancement
of defendant's interest, and that because decedent did so do,.
being more unfortunate than such successive former employees, the risk he took in his so doing was so great and the
danger to work in the place where defendant placed him, an
extra burden imposed upon him, and where his successors had
alike worked, was so suicidal on his part to risk it, so imminent, great, open and obvious, as that by his working
22,ffi there he assumed the risk and must bear *the blame
for defendant's negligence, placing such a reward and
premium thereon. as to permit defendant to entirely escape
liability therefor, and place the blame on the more dependent
and helpless servant, so much so as that his working there
and taking the risk of the danger became, was and is, the
proximate cause of the injury, and completely supersedes th~
extreme negligence of the defendant, so much so that it no
longer exists as a proximate cause, not even "to the slightest
degree,'' as this Court bas held must be true to supersede
·primary negligence. That such a paradoxical anomalous situation and condition is not justice to the servant, and hence
it is not the law governing the facts in the case at bar, is perf ectlv evident.
Certainly it is an easy matter to cite abstract Jaw, aud
even opinions based on facts somewhat similar to an instant
case, but each case must st.and on its o·wn facts, which, however, is a trite saying.
.
In the case at bar man after man succeeding one another
upon this extra burden whfoh was placed upon them, did it
successfully.
They were reasonable and prudent men.
They preceded decedent in the same employment for several years.
The place for all these years has been held out with23• out 8 change by the ·defendant and so recommended to
its Rervants as a reasonably safe place in which to check
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the cars, a.nd now that decedent had the ill fate to lose his
footing and fall to his death in the service of the defendant,
the Court is asked to hold that he forfeited his life bv the
assumption of the risk of the danger which killed him and
thus absolve the master with a clean Rlate in the matter.
.Such, we respect.fully submit, is jm;t the antithesis of justice and is not, of course, and could not be, the law g·overning
the plain facts of this case.
It is therefore· perfectly clear that the woTk in which decedent was engaged when injured, though in the line of the
duties placed upon him, was not contracted to be done by
him, the risk of dang·er therefrom arising not ordinarily incident to his contracted employment, but an extra work exposing him accordingly to extra. risk of danger, and which,
while created by the master's negligence, which proximately
caused the injury, yet the risk thereof was not so great as
that no ordinarily prudent person wou]d take the risk thereof,
as evidenced by the fact that not only the car checkers but
the car inspectors, a far more dangerous work, took the rie:k
thereof in the performance of their duties placed upon them.
What men have done for years, and are. continuing to do
certainly is the best evidence of what men will do under
24• the *same facts and conditions, and if there is any doubt
about it that is for the jury.
·

HOW DEDEDENT WAS IN,JUHED.
Decedent was in the line·of his employment imposed upon
him of checking cars on the bridge when injured.
The evidence clearlv shows that l1e was. In addition thereto this appears to be plainlv admitted affirmatively in the
grounds of defense (R., pp. 36-40).
Driskill. agent at Virginian D_epot, "talked to him on the
telephone * * •· about 2 :05)'' P. Nt on the afternoon on which
he was injured, calling him to check cars, the 19 cars of coal,
and decedent answered ''0. K. that he would be over as .~oon
as he coitld', (R., p. 109).
Driskill says "I reckon Fmme davs we called him three or
four dozen tfmes for the (l'ar records and so forth.''
2 :05 P. M. was therefore the last time that decedent was
called to check ca rs.
Very soon after this Roy Farmer· and Basil Dalton in
crossing the bridg-e found cfocedent "under the bridge'\ (R.,
p. 80) and directly under the cars he was checking when injured, "lay right next to the abutment (pillar) of the brid~e"
(R.., p. 63) that is the pillar next to Altavista of the bridge
and on the side of the pillar next to the river.
.
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25*

*Basil Dalton and Roy Farmer gave the alarm and
quite a number of the Virginian employees, including
Witt, the ag·ent of the defendant at Altavista, Cocke, the
funeral director, the railway physician and others immediately went to the scene and found decedent lying· in the mud
under the bridge and under two and a half cars on the bridge,
and rescued him by carrying· him from where he lay where
Dalton and Farmer had found him, carried out from there on
a "cot'' and put him in the ambulance (R, p. 86). Cocke says
that where he lay '' he had some waybills in his hand, some of
the railroad papers,''• • • They (the waybills) "were given
to Mr. Witt" (R., p. 91), the agent of defendant at Altavista.
These ''waybills'' or '' railroad papers'' which decedent
had in his hand when he fell were either waybills for the cars
he was then checking, or a memorandum of the check thereof
he was making to compare with the waybills, as this work was
·sometimes done one way and sometimes the other, as has been
stated.
There were other waybills or railroad papers on decedent
when he was injured. That is to say, he then had in his
pocket * .. * '' a waybill of the Virginian Railway, No. 823,
and another of the Southern. Railway System 'home route
card form No. 85' '' (R., pp. 53 and 58).
These are original exhibits A aud B, filed in this cause,
and which were found in the pockets of decedent by plaintiff,
''after he died. ThA clothes that he had on (which) came
26* from ~the hospital'' (R., p. 53).
Mrs. Knowles says (R., p. 58), ''The next morning
after my husband died'' she saw these exhibits when a search
was being made by the plaintiff and herself in the clothing
of decedent for his watch.
The car that this waybill, which was found in the pocket
of decedent, represented was "Virginian car No. 3572",
routed ''on Southern to Washington, D. C. ", which left Roanoke for Altavista on January 22, 1938, the same day decedent was injured as more clearly appears by reference to
the exhibit and to evidence of Driskill, agent (R., pp. 130 and
131).
The decedent was in good health, regularly and daily checking- cars on the bridge when he was injured.
Mrs. Knowles (R., p. 56) says: "I lived with him thirtythree years and be never had a doctor.''
. There can be no doubt that the decedent was injured while
in the line of his employment, but if there were any doubt of
the question it is for the jury.
.
.
.. There can be no doubt that the negligence of the defendant
was. the direct result and proximate cause of the injury of
\ .· - . :

.
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the decedent, but if there were any doubt about it, it is a ques~
tion for the jury.
27*
*The evidence, therefore, plainly shows that def endant's negligence was the proximate cause of decedent's
injury.
··
In Froman v. C. db 0. R. Co., 148 Va. 138, this Court said:
"In a negligence suit, where there is no eyewitness to the
accident, it will be presumed, in the absence of evidence tQ
the contrary, that the deceased used ordinary care and caution, which presumption is sufficient to permit recovery, if
negligence is shown on the part of th~ defendant. 2 Jones on
Evidence, p. 70. ''

It is. true, therefore, that decedent was using due care for
his own safety, there being no evidence to the contrary. However, this cause is under the Federal Act, which eliminates
that question.
Wood's Adm'x v. Soitthern, Ry. Co. (1905), 104 Va. 650,
(Rehearing denied) is where "the car inspector" found "the
dead body of the deceased "" ~ e between the rails of the
track''.
'' The position of the deceased (his last position before
death) was a proper one for the duties he had to perform.''
So it was with decedent Know~es in the instant case, he was
called as usual at 2 :05 P .. M..to come and check cars "eoming
in'' then. He. answered '' O. K. as soon as I can''. Right after
that he was found directly under the cars on the bridge,.which
it was his duty to check, and which he had just been called to
check, which like cars he daily had to check on the hridge,
28(jl he told Cooke ·(R., p. 89) that he-"fell", *'he had "waybills or railroad- papers in his hand lying in· the mud
where he fell and which. was his record being kept of the
cars he was checking, he also had waybill and card ( Exhibits
A. & B.) in his pockets such waybill calling for car billed out
of Roanoke that same day (January 22, 1938).
So as we have seen and here see, it is perfectly plain and
clear that he was injured checking the cars on the bridge.
Further in said 1\7ood 's Adm 'x opinion this Court on this
point said:
"Upon all the facts and circumstance~ of the case, considered as on a demurrer to the evidence, we cannot say as a
matter of law that the injury complained of was 'not more
naturally to be attributed to the neglig·ence of the defend-
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ant than to any othe1" cause. A plaintiff in an action to recover ·damages for personal injuries is no more required to
prove his case beyond a reasonable doubt than in any other
civil action. All that he is required to do to make out a prima
facie case is to make it appear to be more probable that the
injury was the proximate Eesult of the defendant's negligence than from any other cause. Griffin v.. Boston, etc., R.
Co. (Mass.), 19 N. E. 166, 1 L. R. A. 698, 12 Am. St. Rep. 526;
Labatt on Master & Servant, §835; Marshall v. Valley R. po ..?
99 Va. 798, 805, 34 S. E. 455; Va. Iron C. & C. Co. v. Tomlinson, 104 Va..... ; 51 S. E. 362, 364; Choctaiv, etc., R. Co. v ..
McDade, 191 U .. S. 64."
In Greenleaf, Evidence, See. 351a, it is said: "It is not
necessary that the evidence should bear directly upon the issue. It is admissible if it tends to prove the issue, or ~gnstitutes a link in the chain of proof, although alone *it
29* might not justify a verdict in accordance with it.',.
Choctaw 0. ,db G. R. Co. v. JJ!JcDade, 191 U. S. 64, is
where a brakeman was killed supposedly by a spout from a
water tank alongside the track. "His body was found at a
distance of about 675 feet beyond the Goodwin tank, by which
the train had passed.''
"There was no eyewitness to the exact manner of the injury of McDade1 and it is urged that the Court below should
have taken the case from the jury because of the lack of testimony upon this point. (Our italics.}
.
'' It was left to the jury, under proper instructions to find
· whether he came to his death in the manner stated in the
declaration. • :Iii' * While the evidence was circumstantial, it
was ample, in our opinion to warrant the submission of the
question to the Jury under the instructions of the Court.''
·On this question _of causal connection, or as to how decedent
·was injured, we quote from Tyree Y. Commonwealtli, 164 Va.
218, a compensation case, but the principle is the same:
'' In 28 R. 0. L., p·. 797, it is said that the leading authority
on the definition of the terms now under discussion is McNicol's case, 215 Mass. 497, 102 N. E. 697, L. R. A. 1916A, 306,
which has been cited and quoted in many opinions. In that
case the Massachusetts Court says: 'In order that there may
be recovery the injury must ·both arise out of and also be received in the course of the employment. Neither alone is
enough. It is not easy • • * to give a comprehensive
ao• definition of these words. • * * An *injury is received
'in the course of' the employment when it comes while
the workman is doing the duty whfoh he is employed to per-
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form.· It arises 'out of' the employment, when there is-apparent to the rational mind upon consideration of all the circumstances, a causal connection between the conditions under
which the work is required to be performed and the resulting
injury. * * * If the injury can be seen • • • to have been
contemplated by a reasonable person familiar with the whole.
situation as a result of the exposure occasioned by the nature of the employment, then it arises 'out of' the employment.**• The causative danger must be peculiar to the work
and not common to the neighborhood. * • ·* It need not have
been foreseen or expected, but after the event it must appear
to have had its orig·in in a risk connected with the employment, and to have flowed from that source as a rational consequence. ''

C. <t 0. v. Rowsey's Adm'r, 108 Va. 632 (1908), is where a
brakeman on a railroad was shown, by circumstantial evidence, to have been killed by hitting his head against a bridge
too low for him to pass.
He was found with blood on his face after the bridge was
passed. There was some blood on the bridge sill. His skull
was fractured. From these circumstances this Court affirmed
the Jury's verdict and stated that the circumstances were sufficient without resorting to the doctrine of Res lpsa Loquitur.
In its opinion this Court said:
'' From these facts we are of opinion that the jury were
justified in concluding that the injury from which Rowsey
died was caused by his head striking the ·overhead bridge.
There is no other rational way of accounting for the injury.
It is not a case in which we should apply the doctrine known
as that of res ipsa loqititur, but one in which taking into consideration all ·of the circumstances surrounding the occurrence, we find that the conclusion reached by the jury is supported by the evidence.''
31 *

*Likewise the circumstances clearly show how decedent was injured in the instant case, without resort to
the doctrine of res ips'a loquititr, which, however, otherwise.
would here be applicable and sufficient to submit such question, along with the other questions involv~d in the instant
case to the jury.
In Staggs v. Gotham Min. <t Mill Co. (1917) (Mo.), 199 S.
W. 717, is where an employee was injured by the belt of machinery, but stated that he did not know just how he was
hurt.
·
·
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_Pl~intiff. recovered, which was ~ffir~ed by
Court, which said:

the

appeii~te

''But.when neglig-en~~ and ii1jury conc.ur ~nd the neglig~1,1.ce
is !:3-U.Ch as would. li.kely; produ.ce the injury, and no o_th.er ..siwh
likely cause is pr_esent, then it. is a jm:y question to say ;,vhether
the neg·lig·ence did cause the _injury. Such fi~iding. then .be-:c,ames .a legitimate inference fro1n the facts proven, and not a
bare conjecture." ( Our italics.)

.Wli~re brike~an fell from defendant's ca1~, caus~d by d~f ectiv;e .hand hold. There was no eyewitness-death ensued.
Defendant liable.
·
Sullivan, v. Minneapolis S. P. dfo. Ry. Co., 167 N. W. 311.

. ;~'~Ali. the 'circlllll.,StaJ1C~$ surroundi~g ti1e. decedent
are of such a character that unless an explanation .be
giv.~n) the _only fair and reasonable conclusion .is that. the ac~
oident was due to some omissjon of defenda.nt's duty.....
. ~':'rhis is the ru,le of 'r(3S ipsa loqltitur, which is applicable,
if r;iecessary, in a case under the Federal Employers Liability
A.ct.''
32*

Central R. Co. v. Peluso, 286 Fed. 661, 663.

. ln Inspi1ration1 Qonsol. (Jopper Co. v. Conwell, 190 P~c. 88,

the. Court, affirming .a .judgm.ent fQr plaintiff. where the ~vidence.- -w~s circurµstantial as to how an en1ployee got killed,
held tha,t the . manner by which decedent came to his death
could be shown hv .the circumstances alone ..
. , 1J1at what. is ·proximate cause is for the jury; "that, is,
p;r;oximate cause may be determined from circumstantial evidence".
Minn. St. 1923. A railroad carpenter fell fro~1 a scaffold
while remodeling a bag,gage car. Evidence held .to warranJ
~n ii:;tference that plaintiff. was on the seaff old. when. he f el1,
and that its unsafe condition was the cause of the injury.

a

Dushaw v. Gr~at Northern Ry. Co., 195 N. W. 893.
(Iowa State, 1916.)
33*

. A.p1~eppni!,e1·anc_e .of the evidence as .to how the ii;ijury
*occurred, or as to causal connection is all that the law
requires. .
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A.vise v. Interurban, Ry. Co .., 156 N. W. 807.
(Ga. App., l921.) , Evid~nce that. a railroad flagman was
seen sitting- outside the rails on the end of ties, and that
shortly after a train passed over the track, .was found beside
the track unconscious. with a wound in his head, warrants. the
inference that he was struck -by the train. Payne, Agent, etc.,
v. Young, 108 S. E. 312.
: (1918), . Wis. Locomotive engineer. left work and was ,kiU~d
while crossing· track, held not to leave cause of accident conjectured.

Ewing v. Chic~go M. & St. Ry. Co., i67 N.
hearing denied, 169 N. W. 429.)
•

• ,

, •

• •

,

• .~

j

w. 442.
,,

. •,

,

(Re..

1 , ,

;

I

__ (1922, Tex. Civ. App ..) Death of _a, bra}r~i;nan f_allip.g ,frQW,
car, :who was _seen, at. his post of duty shortly prior to the
accident, is for the jury.
.
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Lancaster v. Magrill, 244 S. W. i078.
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.The trial Gou.rt, i_u .the last .&Jlalys_i_s, de.}lied plaintiff a. ,trial
by jury upon the one issue alone, holding that p,aintjff, a~~
sumed the dskof_the dang~r, by.worJrj.ng_iu th~·plac~ to,work
furni~hecl by defendant, which_was -the_ p1~oximate cause -Q.f his
inj_urfos, and completely supe1;seded any negligen9e of the. _dei
fe~dant. bi its utt.ei:. failure to us.e Gare to_-fu_rnish its servaAt ~
safe place in which to work, which is, of ~<;>ui·se,. it~: prim~ry
and non-assignable duty under any and all circumstances .
. Not .onJy so, .but that such is true .as. ·a. matter of l~w unde.r
the_ .ci-rcumstauces, that is to :say, that there is nothing of fact
or;iuf.erence.there£rom to .subnut to,~ jury.
.. .. : , : 11
.,TJ1e :record h, .clear ·(a) tli~t .by :the rqutine. anq.. ,gener~l
n:v~thod. o( employment of decedent, he.. did nqt. 90:nti:act -to
work: on the bridge, more than -~ mile .away from Hu.i;'t st~tion, his place. of work, which. the rule book of tl)e d_efendaD.rt~
~n _its possession, if it had. bee.n. pr.odttced. :in.. eviden.c~, 1 p,res_umptiyely would have,shown,.(b) thatth.erefore,deced~t h~9impos.ed ;upon him extra duties and hazards th~n _tho~e .4~
contracted to perform,-( c).thatwhile.the~e is, o.f.cou.rse, "~o;me
danger:'' in such .work .on_ the, bridge, it is. not so _sµicfd~l,
great;.imminent,. ope1) and obvious a_s_ to cause.· 01;1e ~<;>nth;mi}"lg
his work there to assume ..the ;risk;, (d). th~t th~.~r.µ;i35 * spectors and repairers did *their far more dangerous
work thereon successfully; ( e) that there certainly was
I
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no ·other way for decedent or another to check the cars left
on the bridge exc.ept by going on the bridge to do so.
THE. LAW OF ASSUMED RISK.
'' An employee does not assume 'all' the risks incident to
his employment, but only such as are 'ordinarily' incident
to the employment.''

Moore Lime Co.. v. Richai·dson.'s .Admr'x. (1897), 95 Va.
326.
In Black's Ad-rn'r v. Virginia Pvrtla;nd Cement Co., 104 Va ..
450 (1905 }; the Court said~
·
"It is true that a workman or servant, on entering into an
employment, by implication agrees that he will undertake the
ordinary risks incident to the service in which he is to be engaged. But it is also true that a servant does not assume any
risk which may be obviated by the exercise of reasonable care
on the master's part. Labatt on Master and Servant, §§1, 2..
"Negligence, in a legal sense, is 'failure to observe for tJ;ie
protection of the interests of another person that degree of
care, precaution, and vigilance which the circumstances justly
demand, whereby snch other p-erson suffers injury'. Cooley
on Torts, p. 630.
'' Any ~ailnre upon the part of the master to observe for
the protection of his servant that reasonable degree of care
which the circumstances of the particular case justly demand
is actionable negligence, and i's not within the influence of the
doctrine of assumed risks.''

36*

•In W ashington-So'ltthern Railway Co. v. Cheshire,
109 Va. 741 (1909), this Court affirmed an instruction
''that although*** the plaintiff knew there was some danger
in jumping into the pit to shut off the valve and stop the turntable", still if "the plaintiff used such reasonable care as an
ordinarily prudent man would have exercised, and was injured, then he is entitled to recover". (Our italics.)
That is like this instant case. Deceased "knew", of course,
that there was "some danger", but he was acting prudently
when injured as had his many predecessors done and the only
difference is that fate made him the unfortunate one.
-_I:ri 0. d!; 0. Railway Co. v. Meadows, 119 Va. 33 (1916),
brought under the Federal Act, this Court said, quoting with
approval from an Indiana case :
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'' 'Assumption of risk is a matter of contract. Contributory negligence is a matter of conduct. If a servant would
be defeated of a right of recovery for an injury, by the rule
of assumed risk, it would be because he agreed, long before
the accident happened, that he would asf:!ume the very risk
from which the injury arose. If appellee were to be defeated
by the rule of contributory negligence, it would be because his
conduct at the time of the accident and under all the attendant
circumstances, fell short of ordinary care. If the one circumstance of the employe's knowledge of the employer's failure
to provide the statutory safeguards were held, as a matter
of law, always to overcome the other circumstances characterizing the employe's conduct at the time of the accident,
assumption of risk would be masquerading in the guise of contributory negligence.' ''
37~

*In Froman v. C..& 0. Ry. Co., 148 Va. 148 (1927),
this Court said :

''Did decedent assume the risks which caused his death T
'' The law requires the master to exercise ordinary care
for the protection of his employee and the employee does not
assume the risk of injuries which may result from the master's
negligence.
"In Black v. Portland Cem,ent Co., 104 Va. 450, 51 S. E. 831,
the law is stated thus:
'' As a general rule 'a servant does not assume any risks
- which may be obviated by the master by the exercise of reasonable care on his part. Any failure on the part of the maRter to observe, for the protection of his servant that reasonable degree of care which the circumstances of the particular
case justly demand is actionable negligence, and is not within
the influence of the doctrine of assumed risks'.''

In 0. <t 0. Ry. Co. v. Parker'8 Adni'r, 116 Va. 368 (1914),
this Court said :
'' The negligence of the employer is not a risk incident to
the employment which the employee assumes.''

It is impossible to hold otherwise without encouraging the
master in his negligence and rewarding him the refor, accordin~· aR is the greater the degree thereof.
· In 18 R. C. L., in Sec. 165, in this connection, it is said:
'' * * • The assertion that the employee 'assumes the risk',
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as has been thoughtfully observed, is nierely atiother form
of $aying, that under the circumstances, the law imposes tha
hazard upon him, and may be taken to mean tlia.t the employer
has not been gitilty of negligence on his part. Social and
economic ideals and standards have underg·one revolutionary changes in the past decade and we may expect to find
the courts holding that no defense is available to the employer
where it is shown that the employee was injured while performing his duties in the usual and contemplated manner."
38*

*We quote another excerpt from this same section of
R. C. L. as fallows :

'' The period during which the doctrine ( of assumed risk)
came into existence was one that favored capital in every way
and it was generally thought to be polite to deny the laborer
~ right of recovery against the capitalist when his only con.:.
tention was that he had been injured in the discharge of his
duties.''
We quote from Section 21 of Thornton's Federal Employers' Liability Act, which quotes from the opinion in St.
Loui.c;, etc., R.
v. Taylor, 210 U. S. 210, as follows:

eo.

'·' As this statute was enacted for the benefit of the eipployee,
and is an- implied declaration on the part of the Congresis
that the old and harsh rules of the common law were inadequate for the protection of his life and limbs when applied
to the new and chang·ed conditions of industrial life under
which he is compelled to render services in order to gain a
livelihood, and thereby not become a burden on the public for
aupport in case of his injury, it is to be liberally constru~d so
ns to carry out the intention of the legislature. The arg'Ument of hardship upon the railroad company is not to be considered. That argument is plausible 'only when the attention is directed to the material interest of the employer to
the exclusion of the interests of the employe and
the public'. "'\"\Then an injury happens to an employe, there
must be a hardship to him. 'If its burden is transferred, so
far as it is capable of transfer, to the employer, it is a hard~hip to him. It is quite conceivable that Congress, contemplating the inevitable hardship of such injuries, and hopir1g
to diminish the economic loss to the community resulting from
them. should deem it wise to impose their burrfons upon those
who would measurably control their causes, instead of upon
those who are in the main helpless in that regard.''
j

)
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iJ

*We quote from Section 70 of 18 R. C. L. as foll.Qws :

'' Recent legislation has worked extensive changes in the
law goyerning the liability of employers for injuries to. their
employees received in the course of the performance of their
duties. The main pqrpose of this legislation is to abrogate
those unjust technicalities, such as th~ doctrh1e of assumption
of risk and the fellow servant doctrine, whereby employees
were deprived of compensation for injuries which was due
to no fault of their own.''
In J.lJ Qrris v. Alvis, 130 Va. 434 (1921), this Court said:
. '' The doctrine of assul).led risk is generally regarded as ~
harsh one and is not to be extended. In doubtful cases. th~
question of its applicability is to be determined by the jury/'
We have seen that the gep.eral rule is that a servant never
at all, ~t any tim~, under any circum!:ltances, assumes the mas..
ter '~ negligeilce, neither b,y his contract of employment or at
all.
Now the question is whether or 110t., according to some precedents which are exceptions to this general rule, the facts in
this case ~re ~11ch ll.$ to bring it within the e~ception.
And the other. further ~nd more crucial questiop, i~,
should not t4~ plaintiff have had 1,1 jury to try the facts and
inferences deducible ther(;}frorp., as to whether· or not the oop. .
duct of the decedent was so reckless and extraordinary, virtually suicicl~l, as to lose the benefit o,f th~ gener~l law
40* governing such c~ses ~nd forfeit the life of the *de. .
cedent becam~e of his conduct coyPes within the e,xQeption thereto f
We submit that both propositions clearly sup.port plaintiff'~ rig-ht to recover. Undoubtedly the latter should prevail
for him, that is t:hat he at least should have had a jury trial
of suGh question of fact.
The conduct of the decedent, the dsk which he took in his
d~ily routine work imposed upon him by which he was iPjured in conditions ~nd place of work that hav~ never bee.n
changed since the iron bridge was built many years ago, a
work which, as we have said, many of his predecessor employe~s, prudent men, had successfully accomplished though
accoippani~d, of course, with some danger, a work far less
tedious, less laborious, 8:nd far less dangerous thap. tl).e work
of the Cllr inspection, which was alsQ done on th~ bridge by
the car inspectors, as el~borately shown by the oross extt:n.1hui..
tion of Snyder (R., pp. 139, 141), a witness for the plaintiff,
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To come within the exception the employee must not only.
know, and appreciate the risk of danger. He must know and
appreciate such risk of danger confronting him in his employment as is practically suicidal on his part to continue his work
and take. the risk- of it, which is simply a different form of
saying that the risk of dange1· must· be so great, extra41 * ordinary, imminent, open, and obvious as that no prudent *se1·vant would continue his work by taltlng such
an alarming risk.
It is perfectly evident that while it is true that there had
been danger constantly from the beginning from work on
the. bridge and that the negligence of the master in working
its servants one after another there for years was finally the
proximate cause of the death of the decedent, yet no such
extraordinary danger there existed as to cause the servant to
assume the risk of it and forfeit his life by so doing, but upon
the contrary it was the same ordinary danger existing there
from day to day, sur:rounded by unchangeable conditions encountered for years by those working on the bridge, as we
have said,. and which is the best test of what the average
prudent man will do under such conditions to hold his job
and advanee the interest of his master.
So when the authorities recite the exception to the general
r-g.le it must be such an extraordinary risk as did not here
exist, of which the servant knows and appreciates, either actually or by implication, and eyen in that case it rewards the
master for his negligence in proportion as its degree is the
greater.
The Courts well agree on the law, both the general rule and
the exception thereto on the question of assum_ed risk.
The Courts likewise ag-reed that assumed risk is a harsh and
oppressive doctrine and that the policy of the law is
42* *not to extend it.
They likewise agree that assumed risk being an affirmative plea, that the burden is, of course, upon the defendant to establish as a matter of fact that the facts in the instant
ease come within the rule of law to place the blame on the
plaintiff. They likewise agree that whether or not the facts,
or the inferences to be drawn therefrom, are sufficient to
place the blame on the plaintiff is- a question for the jury
as a matter of fact and not for the ,Court as a matter of law
where reasonable men migllt differ in regard to what are the
facts or what are the inferences where the facts are agreed ..
When. do the facts take the particular case out of the gen.
eral rule and compel the plaintiff to assume the risk of the
danger, the result of the master's negligence and so reward
him therefor accordingly! -

J
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Thaf is. the question.
.There's "the .rub".
Never, we repeat, unless the assumption of the risk is practically suicidal on the part of the servant, and even then the
doctrine is harsh and oppressive against him.
The abstract rule of law as to when the servant would assume such a risk is announced in Looney v. N. <t JV. Ry. Co.
(W. Va., 1926, under the Federal Act), 135 S. E. 263, 48 A. L.
·
R. 806, rehearing denied, 137 S. E. 756, which is a •well.
43• considered opinion so much so that no effort was made
. , . to ·reverse the appellate state Court which denied a rehearing, .although the recovery was in the sum of $53,750.00
for the death of a locomotive engineer 42 years of age.
The facts briefly were that Looney "had been in the employ of the defendant for many years'', he was finally killed
by a coal ''retarder'' nearby the railway track over which he
and others in the same employment, had operated their engines for these "many years", and so far none of them had
been ·hurt in. their so doing, a far more dangerous work than
decedent was engaged in when injured.
Conditions had likewise remained unchanged "for many"
years and Looney and the pther locomotive engineers passed
the car or coal retarder Il!any times from day ·to day, ''for
many years", and yet so far nobody had been hurt. Just as
in the case at bar, the work proceeded for years under unchanged conditions and nobody hurt. Finally Looney was injured and killed by the very danger that he had passed day
after day, and the Court very properly held that the risk he
took was not sufficiently great or suicidal as to place the
blame on the dependent servant for the master's negligence
and accordingly reward the more independent master therefor, or in ·any event the question was one of fact, anrl for the
jury.

44*

. ·

*We quote syllabus 3 as the opinion is reported in said
S. E. reporter, page 263, which is as follows:

"Where, as in this case, the instrumentality doing the injury consists of a car retarder installed upon a coal tipple
above the railway track, and under which deceased and other
enginemen were required to deliver coal cars to a collieries
company, and which was so dangerously low and close to
passing engines as not to furnish safe clearances to them,
bnt until deceased was injured no engine was shown to have.
~ollided therewith nor injuries resulted to employees, and
although deceased may have known of the existence of such
car retarder, it was a question of fact for the jury and not
one of law for the Court, to determine whether, under all the
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facts and circumstances of his injuries, deceased knew and
appreciated the dang·ers of continuing in his employment,
and thereby assumed the risks thereof so a.s to preclude plainti ff 's recovery."
·

'' And as said in Thornton's Federal Employers' Liability
Act (3d Ed.), at page 209:
'' 'As I construe the act, the risk that the employee now
assumes is the ordinary dang·er inc~dent to his employment,
which does not include, since the passage of this act, the assumption of risk incident to the negligence of the carrier's
officers, agents, or employees, or any defect or insufficiency
due to its negligence, in its cars, engines, appliances, machinery, track, roadbed, works, boats, wharves, or other equipment.'
. ·
"We think it is well settled that mere knowledge on the
part of an employee, of the general location of such an obstruction as the car retarder involved in this case will not be
sufficient to impute knowledge of the increased hazard resulting therefrom. Texas ,d5 Pac. Ry. Co. v. Swearingen, 196
u. s. 51."
This Looney case cites much Federal and State authority
among· which is C. & 0. Ry. Co. v. De.Atley, 241 U. S.
45*'

310.

*It is evident that decedent did not assume such a risk
of danger sufficiently great as to cause him, worki11g for the
advancement of the interest of defendant, to forfeit his life
in his so doing because of its negligence, but surely if there is
any doubt at all about it a jury should pass on the facts as to
whether they are so sufficient or not.
N. ~ W. Ry. Co. v. Lulmpkins, 151 Va. 173 (1928), under the
Federal Act, is where plaintiff recovered $25,000.00 for the
death of a railroad yard hostler, 47 years of age, and had
been with the railway for 25 years as fireman, engineer and
hostler (on the yard) and had worked in the riamed position
for many years and "since 1913".
He was killed by an electric wire while repairing a tank
of the railway on or about the yard.
The question of assumed risk was held to be for the jury.
In its opinion this Court said:
'' These statements of the province of courts and juries
embody a rule so firmly established that its elaboration is
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not now necessary. Two things should be left to the jury:
It should be left to them to find the facts when there is conflict of evidence, and when the facts have been found, or when
there is no conflict as to them, it is generally for the jury to
say what inferences in reason are to be deduced. If reas·on.able men may fairly differ as to the facts, or as to the inferences to be drawn from them, then the issue is generally for
the jury, and not for the court.''
This is also a well considered opinion citing many state
and federal authorities and the affirmance of this Court was
not further attacked.
46*
* Batton v. .A.. C. L. R. Co. (N. C., 1937), under the
Federal Act, 193 S. E. 674, is where ''flagman fell at night
from trestle platform while inspecting rear of train". Plaintiff recovered. The judgment was affirmed by the state Court
and certiorari denied, 303 U. S. 651.
We quote from the opinion, Syllabuses 18 and 21, respectively, as reported in the S. E. reporter, p. 676, on this point
as follows : ·
·
'' A servant does not assume extraordinary and unusual
1-isks of employment which would not have existed had· em-·
ployer fulfilled contractual duties, but assumes only those
risks which employment involves after employer has done
everything he is bound to do for purpose of securing safety
of his servants (Federal Employers' Liability Act, 45 U. S.
C. A. §51, et_, seq.)/'

•
''The burden of proof as to assumption of risk by employee
is on employer, and where there is any doubt as to facts, or
inferences to be drawn from t~em, question is for jury."

*
'' The assumption of risk as a defense to the recovery of
damages had its origin in judicial decisions and may be prop·erly ~lassified as judge-made law. Congress and legislative
bodies, from time to time, have endeavored to relieve employees who have suffered injuries from this ·defense. The
trend of leg·islative action and judicial decisions in modern
times, except in rare cases, is that this defense works injus·
tice to employees."
·
·
This Batton case is an exceptionally well considered opin-
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ion, discusses and cites the authorities State and Federal
abundantly for and against the respective contentions.
47* *of the plaintiff and defendant in the instant case af ~
firming the trial Court· in submitting the cause to thejury, and the U. S. Court den~ed, as said, an appeal there. from.
Batton f eli from a bridge or. trestle also, as did decedent
in the instant case.
..
.
We repeat, that the law is that as a general rule the servant
never assumes the risk of a danger the result of the master's
negligence, that it is only in extreme circumstances and conditions of danger that an exception thereto exist$"; that the
jury .are the only prope.r triers of the facts. as to whether 01"
not the f ac-ts in the instant case are sufficiently strong against
the servant to place the blame . of the master's .neglige;nce
upon him, which.automatically rewards the master therefor
and hence it is that Courts are receding from such a harsh,.
oppressive and unfair doctrine.
Dumphy v. N. db W.R. Co. (W. Va.), 1918, under the Fed.
Act, 95 S. E. 863, is where the employee was seeking to board
a train and ride back home after his day's work was done.
The Court held that he was still in the employ of defendant
until he got back to his· home; that he had the right, under the
Fedeml Act, to do as he. did, that being the usual pro48"" cedure, and that he did not assume· the risk as a 8 mat.
· ter of law by his so -doing.
The jury· returned a. verdict for $30,000.00, for the loss of
employee's arm. The trial Court set it aside; the plaintiff
appealed; the case was reversed, and judgment rendered and
no appeal therefrom was taken.
We quote from the opinion in this case as follows : · ·
'' The authorities say that an employee assumes all the or~
dinary risks of his employment, and cannot recover for injuries sustained thereby, but that he does not assume extraordinary risks and· hazards, the result of the negligence of
the defendant or of those for whom the carrier becomes responsible. Gila Valley, G. & N. Ry. Co. v. Hall, 232 'U. S. 94,
34 Sup. Ct. 229, 58 L. Ed. 521; Seaboard Air Line Ry. v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, L. R. A.
1915C, 1 Ann. Cas. 1915B, 475; Southern Ry. Co. v. Gadd, 207
Fed. 277, 125 C. C. A. 21; Northern Pacifia Ry. Co. v. Maerkl,
198 Fed. 1, 117 C. C. A. 237. And according to the highest
federal authority an employee has the right to assume that
his employer will not subject him to extraordinary risks and .
hazards while performing his duties, and unless such :risks
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and hazards are so apparent or great as to cause a man of
ordinary prudence to see and appreciate them and to avoid
them, the negligence of the railway company will render it
liable according to the statute. C. <t 0. Ry. Co. v. De.Atley,
241 U. S. 310, 36 Sup. Ct. 564, 60 L. Ed. 1016, and cases cited.''
The danger decedent encountered in the instant case was
not so great as Dumphy risked in seeking to board a moving
train; it was not so great as the car inspectors risk in the
more dangerous work on the same bridge ·and the same or
similar cars at the same time, and which had been so continued
for some years, and here is a conflict of both fact and inference for the jury.
49"
"'Some of the witnesses, Mr. Hurt and perhaps others, farmers, or men not accustomed to such work, would,
of course, be unable to do the slightest kind of work of any
kind on a bridge, not being accustomed to any such work,
which has but little probative value and in no wise contradicts
the actual facts of what was done continuously on the bridge
for some years.
·
The burden is on the railway company to show that its
servant assumed the risk of its negligence, ~nd the jury are
the triers of the fact as to whether such burden has been carried.
l(irk v. Virginian Ry. Co. (1928, under the Federal Act), 142
· S. E. 434, cert. granted to defendant, 278 U. S. 585. Gert. dismissed, 278 U. S. 82, is where the servant sued for personal
injuries. The defendant demurred to the evidence. The
.iury found a conditional verdict for $45,000.00. The defenclant moved the Court to set it aside. The Court required
50• *the plaintiff to remit $15,000.00, which he did, and judgment was entered for $30,000.00, which was a.ffirmed.
· The defendant plead denial of its negligence, and assumed
iisk.
·
We quote from the opinion of the state appellate Court as
follows:
'' The rule applicable here is not that it is the duty of an
employee to exercise care to discover extraordinary danger
that may arise from the negligence of the em]?loyer, or of
those for whose conduct the employer is responsible, but that
the employee may assume that the employer, or his agents,
have exercised proper care with respect to his safety. Such
is the rule laid down in Chicago, Rock Island & Pac. Ry. Co.
v. Ward, 252 U.S. 18, 40 S. Ct. 275, 64 L. Ed. 430; De.Atley v.
C. <t 0. Ry. Co., 241 U. S. 310, 36 S. Ct. 564, 60 L. Ed. 1016;
and in our case of Ha,rness v. B. ct 0. Ry. Co., 86 W. Va. 284,
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103 S. E. 866, and Looney v. N. ct W. Ry. Co., 102 W. Va. 40,
135 S. E. 262, 48 A. h R. 806. The risks assumed by an employee since the passage of the E,ederal Act as held in the
Looney case, do not include risks incident to the negligence
of the carrier's officers, agents or employees. Looney case,
page 52 (135 S. E. 262), and authorities cited. But though
not a favored doctrine as this and the Federal cases cited
hold, au employee does assume the extraordinary dangers
and hazards which are apparent to him and which he sees and
appreciates, but the burden of showing which is upon the
railway company, and generally the fact of such knowledge
and appreciation on the part of the employee is a question of
fact for the jury to determine."
The facts in the ·wnmouth case, 154 Va. 582, upon which defendant seems to rely, are so completely different as to be
practically the converse of the facts in the case at bar.
51
*Therefore, its opinion, while g·ood law, is not in point
in the instant case.
Wilmouth was engaged in checking cars in '' making up'' a
freight train. .He was injured in 1925 and had there been
employed since 1913, or 12 years, and '' a member of this
train crew which operated this particular train for about six
months precediu~ his death".
"It was not necessary that one doing· this work be on any
particular side of the train,''
It could have been done from the East side with safety even
though the train had extended· across the river, and it could
have been done with safety from the West side ·up to the point
where the plank walk ended.
There was no necessity (a) to choose the West and unsafe
side, and (b) or for him to go as far as the end of that walk.
as Johnson in front, upon his request, gave to him the letters
and number on the car next to the engine, when '' Wilmouth
was (only) 10 or 12 feet back". He therefore had then passed
beyond where it was necessary for him to go to get the letters
and number on the second car from the engine, and yet had
not reached the end of the walk.
,j!:

'' Along the East side of this bridge is a protected plank
walkway. This walkway is for the convenience of employees
and runs entirely across the river.'' (Our italics.)

* * * '' There was no obligation on the part of the defendant
to build a second walkway across 'the river."
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52'"'

*Of course, where he refused the use of the perfectly
safe east side walkway, and also went farther on the
west side walkway than was necessary to cheek the cars, con..
sidering the help which Johllf3on gave to him therein, it is
evident that he assumed the risk of the danger, which he thus
unnecessarily and deliberately encountered.
Decedent, Knowles, had no such opportunity, but had to
do his work as he did, there being no other way to do it. He
had to do it, as Snyder (R., p. 145) says of that work on the
bridge, "you have to do it or lose your job''.
Texas & P. R. Co. v. Swearin,qer, 196- U. S. 51. The opin•
ion in this case sustains plaintiff's contentions in the case
at bar on (a) safe place, (b) implied knowledge, (c) assumed
risk, ( d) and generally.
In Kanawha ct M. R. Co. v. K erse, Adm'r, 239 U. S. 576,
the facts were decidedly stronger against the plaintiff on the
question of assumed risk than are the facts in the case at bar,
but the plaintiff recovered and the U. S. Court affirmed the
judgment.

The U. S. Court said: "The burden of proof of the assumption of risk was upon _defendant, and unless the evidence
tending to show it was clear *
and free from contradiction the trial Court could not be charged with error i_n refusing- to take the question from the Jury."
53*
*'' To charge a servant with assumption of risk, as a
matter of law, the danger must be so obvious and imminent that a person of ordinary prudence would not continue
in the service or would not undertake it. When the danger is
not of that character the question of the assumption of risk
is one of fact for the jury.
··
"Chocktaw 0. & G. R. Co. v. McDade, 191 U. S. 64-68, 15
Am. New. Rep. 230; Texas & P.R. Co. v. Swearingern, 196 U.
{Ii<

s.

•

51.

"McGovern v. Phil.& R.R. Co., 235 U. S. 389; S. A. L. R.
Co. v. Padgett, 236 U. S. 668. ''
In Milwaukee & St. P. R. Co. v. Kellogg, 94 U. S. 467, the
Court describes what is a pr'oximate cause and holds that it
iR for the jury.
S. A. L. R. Co. v. Ren'Jl,., affirmed. 241 U. S. 289. (N. C.) 86
S. E. 964, under the Federal Act.
(Cal., 1926) Federal Act. "Switch foreman's assumption
of risk in using place with knowledge of danger held for
jury." Mappin v. At. T. ~ S. F. R. Co., 247, p. 911, 49 A. L.
R. 1930, Cert. den. 273 U. S. 729.
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See this case and authority there cited..
In this Mappin case, in speaking of as~umption of risk, the
Court said that while it is true that assumption of risk can
be taken adv~ntage of by a defendant, but that upon the
54* *issue o~ assumption of risk the -burden of proof is upon
the employer (Kanawha R .. Co.-.. v .. K'erse, 239 U. S. 576.,
• • • 18 R. C.. L .. §126, p. 631, • * * ; and as a general rule
the question of assumption of risk is a question of fact for
the jury.. ''
• ~ * "From the evidence the defective condition oi this
particular switch and switching place was one which had been
in existence for a considerable period of time, it was one
which was repairable, and which it was the continuing di,ty
incumbent upon the defendant to repair."

C. C. A. Va., 1933, uncontraclicted testimony that conductor said the train would clear the ''ladder'' track and he got
killed by its not doing so, held that he did not assume therisk. C. <t 0. v. Mears, 64 F. (2nd) 291.
Whether :fireman killed by low bridge assumed the risk held
for jury. Md., 1931, Fed. Act. Reading Co. v. Geary, 47 F ..
(2nd) 142.; 79 A. L. R. 226. Cert. den. 283 U. S. 844..
S. C. State, ·1929. Servant slipping on wet runway, held
for the jury.
Nickols v. Congaree Fertilizer Co., 149 S. E .. 162..
55'*

*FOR THE JURY.

Not only where there is conflict in the evidence as to what
are the facts, but even when the evidence does not conflict,.
still if reasonable men might disagree on the inferences to
be drawn from evidence upon which they have agreed, still
the question is for the jury.
In other words, the rule is, viewed from any or all angles,
that the Court can not weigh the evidence -but can only declare as a matter of law that there is· nothing, either in conflict of fact or inference, to submit to the jury..
N. & W. Ry. Co. v. Lwnipkin (.mp·ra} ..

In Brinkley v. Penn. Ry. Co., 166 Va. 84 (1936), under the
Federal Act, this Court said:
"It is unnecessary to restate the familiar rule regarding
the effect of a motion to strike the evidence. In analyzing the ·
evidence in the light of the motion to strike· of the Pennsylvania Railroad, it will be considered in a favorable manner to
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Brinkley, the plaintiff, and if, after due consideration, a fair
or substantial doubt exists as to whether or not the motion
should have been sustained, that doubt will be resolved in
favor of Brinkley."
5·6*

*Striking the evidence is drastic and is '' in sitbstance
the same as a directed verdict". (Our italics.)

Thornhill v. Thornhill (1939), 2 S. E. 2nd, 318, 319.
In reversing the cause of Leath v. F .<t P.R. Co. (1934), 162
Va. 705, this Court said :
"The use of this motion as a means to defeat plaintiff's
action should be confined and applied only to those cases in
which it is conclitsively apparent that plaintiff has proven no
cause of act'ion against the defendant.'' ( Our italics.)
See Green v. Sm·ith, 153 Va. 675; TV alton, et al., v. Walton,
et al., 168 Va. 418; Tyler v. City of Rich11iond (1937), 168 Va.
308.
·

*SAFE PLACE TO WORK.

It is too well settled to need authority that the master must
always use reasonable care to furnish his servant a safe place
to work.
We quote from Section 138 of 18 R. C. L. as follows :
'' One who employs others in a business or industry that
is known to be dangerous is charged with the exercise of care
reasonably commensurate with the perils to which his employees may be exposed in the discharge of their duties, and
he impliedly contracts with each employee that he will fulfill
his obligation. The employee may rely upon the performance of this. duty."

In the Trotter case, supra, 124 Va. 680, this Court said :

'' It is one of the non-assignable duties of the master to
use due care to furnish the servant a reasonably safe place
in which to work.'' * • * For which he is liable if his failure
is the proximate cause of the injury.
In Newhouse v. Kanawha.ct W. Va. R .. Co. (W. Va., 1908), 59
S. E. 1071, the Court struck out plaintiff's evidence. It was
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reversed, holding that facts shown were for the jury. The appellate Court said:

''It is familiar law that the obligation to provide the servant a reasonably safe place to work is a non-assig-nable duty,
breach of which, though delegated to another, will render the master liable. Such a reasonably safe place
to work has been extended, with respect to railroads, to the
entire track over which the servant is required to pass in dis·
charge of his duties.''
0

if,Shaffer v. 1Vestern Maryland Ry. Co., W. Va,, 1923,
under the Federal Act, 116 S. E. 747, is where a railway employee injured recovered in the trial Court, which was
afnrmed.
The appellate Court said:
58*

'' An employer is required to afford his employee a reasonably safe place to work, and, in case of a railroad, this
obligation extends to the entire track over which the employee
is required to pass in the discharge of his duties. Such ob·
ligation cannot be assigned.''
This would be especially true of an "interchange", or yard
track, being so very frequently.
In Davis v. Crane, 12 Fed. (2nd) 355, the Court said:

A "common carrier can not abrogate its duty to use due
care in furnishing a safe place for its employees to work by
mere notice that it intends to continue its negligence.".
Recovery of plaintiff affirmed.
59*

*PROXIMATE CAUSE.

What particular facts in any case are sufficient to be the
real or proximate cause of any injury, where the1·e is evidence, positive or circumstantial (including· the doctr,ine of
re.~ ipBa, loquitur), is just like all other quest.ions of fact, a
question for the jury, of course, under proper instructions
of the Court.
In Trotter v. E. I. Du. Pont De Ne1no11,rs .<f Co., 124 Va. 680
(1919), this Court said:
"In Standard Oil Co. v. Wakefield, 102 Va. 824, 47 S. E. 830,
66 L. R. A. 792, it was held that-
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" 'In order to excuse a party guilty of negligence on account of the intervening act of another, the intervening act
must be the superseding or responsible cause of the injury.
The liability is not averted if the act relied upon is one which
.might, in the natural or ordinary course, be anticipated, and
defendant's negligence is an essential link in the chain of
causation. In such cases defendant's negligence is the efficient and proximate cause of the injury.'
'' There are many cases to the same effect. See monographic note, 36 Am. St Rep. 807-852. The precise form of
the injury need not have been foreseen. It is enough if, after
the injury has been inflicted, it can be seen that it was a.
natural and probable result of the negligent act complained
of.
"'When the act complained of was such that, in view of
all the circumstances, it might not improbably cause dam..
age of some kind, the doer of the act cannot shelter himself
under the defense that the actual consequence was one which
rarely follows from that particular act.' 36 Am. St. Rep. 810,
and cases cited.''
In Railroad v. Kellogg, 94 U. S. 434, it is said:
60*

~,' The true rule is, that what is the proximate cause
of an injury is ordinarily a question for the jury.
''It is not a question of science or of legal knowledge. It
is to be determined as a fact, in view of the circum..c:tances of
fact attending it.'' (Our italics.)
If due consideration then is given to all of "the circum·
stances of fact attending" the injury and death of the decedent, the conclusion certainly is inevitable that the negligence
of the defendant, in many different respects s110wn, was the
proximate cause of his injuries.
As to what is a proximate cause of an injury must be arrived at by a consideration of all the facts and circumstances
of the whole case.
It may be shown by circumstantial evidence.
It is like all other questions of fact for the jury.

Central R. Co. v. Peluso, supra.
In view of the fore going, we ask a reversal of this cause
and for a trial by a jury, all of which is most respectfully
submitted.
·
Counsel for petitioner, in conformity with rule number
nine of this Court, aver that they have delivered to Williams
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& Robertson, and Henry M. Sackett, Jr., *Attorneys for
61 * defendant, _on the 7th day of December, 1939; by U. S ..
mail, a copy of this petition.

Respectfully submitted,

BERNARD P. KNOWLES,
Administrator of J. W. Knowles, deceased.
By Counsel..
FRANK W. STOWERS,.
SAM C. STOWERS,
.Altavista, Virginia.. .
The undersigned, Attorney at Law, practicing in the Supreme Court of Appeals of Virginia, certifies that, in his
opinion, it is proper that. the judgment and proceedings of
the Circuit Court of ,Campbell County, in the case of Bernard
P. Knowles, Administrator of ,T.. W. Knowles, deceased, v ...
Southern Railway Company, a corporation, should be reviewed by the Supreme Court of Appeals of Virginia.
Given under my hand this the 7th day of December, 1939..
. SAM C. STOWERS.
January 8, 1940. Writ of error awarded by the court. No
bond.

:M. B. W.

RECORD.
VIRGINIA:
Pleas before Hon: A. D. Barksdale, .Judge of the Circuit
· Court of Campbell County, at the Court House of said
County, on the 27th day of September, 1939, in the 164th
year of the Commonwealth.
Be it remembered, that l1eretofore, to-wit, on the 19th day
of January, 1939, came Bernard P. Knowles, Administrator
of . J. W. Knowles, deceased, and filed in the Glerk's Office of'
said Court, his notice of motion for judgment against Southern Railway Company, a corporation, in the words and figures following, to-wit:
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·page ·2 ~ Virginia :

In the Circuit Court of Campbell County.
Bernard P. Knowles, Administrator of J. W. Knowles, deceased, Plaintiff,

v.
Sputhern Railway Company, a Corporation, Defendant.
NOT.ICE OF MOTION.
To The .Southern Railway Company:
TAKE NOTICE that the undersigned, Bernard P. Knowles,
Administrator and personal representative of the deceased,
J. W. Knowles, will, on the 13th clay of March, 1939, that
being the first day of the March term of the Circuit Court
of Campbell County, Virginia, or as soon thereafter as this
motion may be heard, move the said Court at the Court Honse
thereof in the said county, at Rustburg, Virginia~ for judgment against you, The Southern Railway Company~ a· corporation, hereinafter called the defendant, for $25,000.00, for
this, to-wit:
The plaintiff, Bernard P. Knowles, Administrator of ,J. W.
Knowles, deceased, says that:
·
(1) The defendant is now and was at all times herein mentioned a corporation, a common carrier by railroad, owning
. and operating what is known as the .Southern Railway System,
one main line of which extends in a practically
page 3 ~ northernly and southernly direction to and through
Virginia and into other states, engaged in interstate
commerce and owning, maintaining and operating a railway
station called Hurt on said line, at which it maintains a depot,
depot agent and operator, and which station is situated just
South of Staunton RiYer opposite the Town of Altavista,
Virginia, which is just across on. the north side of said river.
(2) That the Virginian Railway Company is now and has
been at all times herein mentioned a corporation, common
carrier by railway, owninp: and operating .a main line of railway extending, to-wit, from or heyond the coal fields of West
Virginia in a practically' easternly and westernly direction
to Norfolk, Virginia, passing throug·h the said Town of Altavista, Virginia, at which it does now and has at all times
herein mentioned owned, operated and maintained a depot
and thereat has maintained a depot agent and operator.
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(3) That now and at all times herein mentioned, the defendant has owned and maintained what is known as the interchange track of railroad and its right-of-way, which is about
one mile and a half in length, connecting its northern end
at or near the said Virginian depot with the said Virginian
railroad, extending in a southernly direction, crossing said
Staunton River and extending through under said main line
of railroad of defendant at, to-wit, two-hundred
page 4 ~ yards therefrom and from which latter named point
said interchange line of defendant is double-tracked
for one mile or more and to its point of intersection with the
said main line of the defendant at a point a half mile or more
beyond and in a Southernly direction from said Hurt Depot;
(4) This interchange track is now and was at all times
herein mentioned used by defendant in its interchange of cars
arriving on said Virginian Railway at Altavista and billed to
and routed over the Southern Railway and vice versa, cars
arriving at Hurt on defendant's said line of railway and
billed to and routed over the Virginian Railway ;
(5) That a bridge over Staunton River, which is, to-wit,
three hundred :feet in leng·th and a trestle connecting with
said bridge on the, to-wit, .._Northern bank of said river, composed now and have so composed at all times herein mentioned part of the roadbed and right-of-way of the said interchange railway, the distance of said interchange line from
said river in its northernlv direction to its said connection
with the Virginia Railroad ·being!' to-wit, four hundred yar-ds,
and the said trestle from the river extends about two-thirds
of that distance.
(6) That plaintiff's decedent on and prior to, to-wit January 22, 1938, was in the employment of the defendant as its
depot agent and operator at its said depot of Hurt, and part
of his duties under said employment. and assigned to him by
the officials, servants, agents and employees of the
page 5 ~ defendant superior in autJ10rity therein to said decedent, was to get, ascertain and check the numbers
on the divers, various and sundry cars, wl1ich while during
all of the time of hi~ said employment were brought to or on
said interchange railway line for the purpose of being transported over the main line of the defendant, as aforesaid, and
that whilst the said decedent wns in the line of his said duties
and emuloyment in the getting, ascertaining and checking
the numbers and initial letters of said cars on said interchange
line of railroad of the defendant and when smd whern both
said decedent and the defendant were engap;ed in interstate
commerce, then and there being a string of cars loaded with
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coal shipped from, to-wit, the coal fields of West Virginia
and, to-wit, throug·h or into Virginia, which were there and
then standing· on said interchange track, which were billed
and routed from there on the railroad of the defendant, said
string of cars extending on to the bridge on its northern
side of said river to the extent of two or three of said cars,
and said decedent in getting and seeking to get, check and
ascertain the numbers and initial letters on said cars and
just then and there on one of them, which was standing on
the bridge, fell a distance of, to-wit, seventy-five feet to the
ground just between the first northern bridge pier and the
then flow of the river, which was on, to-wit, Janupage 6} ary 22, 1938, and which occurred in Campbell
County, Virginia, whereby he was crushed, mangled,
bruised and broken in his body, head and limbs, and from
which injuries he died on the next day, January 23, 1938, in
Lynchburg, Virginia.
(7) That said decedent resided in and was a citizen of
Campbell County, Virginia, and in that part of the City of
Lynchburg, Virginia, which is also in Campbell County, Virginia, at the time that he received said injuries and at the
said time of his death, he having died intestate.
(8) Tha.t this plaintiff, being his son, was on the 8th day
of February, 1938, duly appointed the personal representative and administrator of the said deceased, J. W. Knowles,
by order of the Corporation Court for the City of Lynchburg,
Virginia, then duly entered, a c.opy of which order is herewith filed as a part hereof as '' Exhibit A.''
( 9) That said decedent, upon his death, left surviving him
as his beneficiaries, dependents, widow, and sole heirs at law,
the following named persons :--Mrs. Cora .T. Knowles, his
widow; Bernard P. Knowles, a son; Claude B. Knowles, a
son; John William Knowles, .Jr., a son; Mildred E. Knowles,
a daug·hter; Margie .Jean Knowles, a daughter; H. L. Knowles,
a son; l\frs. J. V. Harmon, a daughter; and Tillie Knowles, a
daughter.
page 7 ~
(10) That the said injuries and death of said decedent, tT. W. Knowles, were caused by th~ negligence and carelessne.sA of the defendant and of its servants,
agents, officials and employees, ancl also by the negligence
and carelessness of the servants, agents, officials and employees of the defendant who were superior in authority to
the said decedent, ,J. ·w. Knowles, and at the time that the
said decedent received said fatal injurief,; }1e was at work in
t.he line of his duties under said employment and direction of
the said servants, agents, employees and officials of the de-

·40

Supreme Court of Appeals· of Virginia.

fondant supe:rior in autho1~ity to the said decedent in the
prosecution -of said work;.
(11) Plaintjff says that said decedent was a man of, towit, forty-eight years; of good health, sober, discreet, tern~
perate, good habits, industrious,: thrifty, a good provider for
his family and dependents,. of congenial personality and well
disposed toward all "rith whom he came in contact;
(12) That by reason of the employment of the said decedent. J. W. Knowles, as afoFesaid, it became and was the
duty of the defendant at and during all the times herein mentioned and referred to, to:
{a) Use ordinary and reasonable care and diligence un- .
der the existing circumstances to furnish said decedent with
a reasonable safe place to work;
page 8 ~- (b) Use 01~dinary and reasonable care and diligence not to expose the decedent to a hazard not
usually incident to the work he was doing;
( c) Use ordinary and reasonable care and diligence to .:warn the decedent of and instruct decedent in regard to
any and all dangers not ordinarily incident to his employment as aforesaid, which were known to the defendant, or
which, in the exercise of ordinary and ·reasonable care and
diligence, should have been known to the defendant;
(d) Use reasonable care to the e:nd that no orders either
express or implied, might be given to the decedent which
might reasonably be expected to canse him to place himself
in a dangerous situation not ordinarilv incident to his aforesaid employment;
~
· ( e) Use ordinary and reasonable· care and diligence to the
end that said decedent might not. inadYertently place himself in an insecure, dangerous or perilous situation not ordinarily incident to his aforesaid employment;
(f) l\fake reasonable rules to the end that decedent might
perform his aforesaid duties in reasonable safety;
(g) Use ordinary and reasonable ca.re and diligence to
promulgate such said reasonable rules;
(h) Use ordinary and reasonable care and dilige:Qce to enforce such said reasonable rules ; ·
page 9 ~
(i) Use ordinary and reasonable care and cliligence not to increase the dangers and perils inci. dent to the decedent's said employment:
(j) Use ordinary and reasonable care and diligence to fur·nish decedent reasonable safe instrumentalities with which
to perform his said dutiP.s arising by reason of his said e:in.ploynient;
·
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. (k) Use ordinary and reasonable care and diligence to. acquaint decedent with any dangerous condition or hazard jn,
upon, or about any place he might be performing his said
duties which the defendant knew of, or but for the want of
reasonable care and diligence would have known of, and of
which the decedent did not know, had not equal means with
the defendant of knowing, and could not have known by the
use of ordinary care ;
(l) Use reasonable care to the end that the work in which
decedent was engaged, at the time of the injuries received
by decedent, should be performed in a reasonably safe manner;
(m) Use reasonable care and diligence to employ and keep
in its employ competent vice-principals, foremen, agents and
servants;
(13) That the defendant knew, or by the exercise of ordinary care would have known, that allowing, ordering or directing the decedent to work as aforesaid in tho
page 10 ~ getting, obtaining or checking the numbers on the
respective cars on said bridge, and during the
time of said employment of the decedent by the defendant,
including the said time and place that said decedent was injured. whilst engaged in said work, as aforesaid, was not a
reasonably safe m~nner in which to perform said work;
(14) That the defendant kn~w or had reason to believe,
or by the exercise of reasonable care would have known and
had reason to believe, that its failure to discharge its ·said
duties herein before set forth and all and everv of its acts·
and omissions :\lerein mentioned would be likely .. to cause the
said decedent to be injured;
(15) That the defendant knew or by the exercise of ordinary care would have known that the decedent did· not
know of or have equal means "'ith the defendant .of knowing
of, the dangers to whic.11 said decedent was exposed by his
prosecution of said work on the -bridge for defendant as aforesaid;
(16) That the defendant did not warn or tell the said decedent of the dangers incident to his prosecution of the work
on said bridge for defendant, as af 01·esaid;
(17) The plaintiff says that at and during: all the times
·
herein mentioned, in~luding· the time, place and
page 11 ~ circumstances where and when decedent was injured, the said decedent was exercising- ordinarv
care and caution for his own safetv and was without fa ult
and the said injuries to the decedent as aforesaid, and herein
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mentioned, resulted notwithstanding the exercise of such ordinary care and caution on the part of the decedent;
(18) That notwithstanding the said duties of the defendant, which are herein above fully alleged, said defendant
violated each and all of said duties and failed to comply with
any of the same, and because of defendant's neglect to observe, perform, and discharge each and every of its duties as
herein before set forth, and because of each and every act and
omission of the defendant herein set forth, and as the direct
and proximate result and consequence of such failure and
neglect and acts, and omissions of the defendant,· the said
fatal injuries were caused to said decedent, and from which
he died, all to the g-reat damage of the plaintiff in th~ sum
of $25,000.00.
WHEREFORE by reason of said premises the plaintiff
will move the Court for a judgment against you for the sum
of $25,000.00, as aforesaid.
page 12 ~

BERNARD P. KNOWLES,
Administrator of .J. W. Knowles,
deceased.
By counsel.

F. W. STOWERS,
SAM C. STOWERS, p. q.

(Endorsed on the back in ink, as follows: "Filed Jan. 19,
1939, and docketed. C. W. Woodson, Clerk.''
Also endorsed on the back in pencil, as follows :
''We, the jury, find a verdict in favor of the defendant.
Signed,
C. E. OAKES, Foreman.")
page 13 ~ In the Circuit Court for the County of ,Campbell.
Berna1·d P. Knowles, Administrator of J. W. Knowles, deceased,
.

v.

Southern Railway Company
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DE.1\HJR,RER.
The defendant, by its attorneys, comes and says that the
plaintiff's notice of mot.ion is not sufficient in law and as·
signs the refor the following grounds:
(1) The said notice of motion fails to allege any actionable
negligence on the part of the clefenclant.
(2) The said notice of motion .fails to show that the death
of the plaintiff's decedent was the proximate result of any
actionable negligence on the part of the defendant.
(3) The said notice of motion shows that the death of the
-decedent resulted from causes unknown or over which the
defendant had 110 control or for which the defendant is not
responsible, or resulted from the negligence of the decedent,
solely causing or proximately contributing to his death.
( 4) The notice of motion shows that the risks incident to
and attendant upon the performance of the duties of the deceased were open and obvious to him and were necessarily
inherent in the performance of such duties at the time and
place set forth in said notice of motion and were
page 14} assumed by the decedent and bar his recovery in
this action.
SOUTHERN RAILWAY COMP AN·Y,
By counsel

·w1LLIAMS & ROBERTSON.
HENRY M. SACKETT, JR.,'
Attorneys for the Defendant.
WILLIAM,S & ROBERTSON,
By HENRY M. SACKETT, JR..
(Endorsed on the back as follows:
Court. March 13, 1939. A. D. B. '')

''Filed by leave of

. page· 15 } In the Circuit Court of Campbell County, Virginia.
Bernard P. Knowles, Administrator of J. W. Knowles, dec'd.,
Plaintiff

v.

Southern Railway Company, a corporation, Defendant
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ORDER-MARCH 17, 1939.
This day came the parties by their attorneys, and the court
having heard· argument upon the ·demurrer to the notice of
~otion heretofore filed by the defendant, doth take the same
under advisement and doth order that the plaintiff file, within
fhirty days from this date, its bill of particulars of the allegations of his said notice of motion and that the defendant
file its grounds of defense within fifteen days thereafter.
· (Endorsed on the back, as follows: "Enter, A. D. B.")
page 16 ~ Virginia:

In the Circuit Court of Campbell County.
Bernard P. Knowles, Administrator of J. W. Knowles, deceased, Plaintiff.
'I).

S_onthern Railway Company, a corporation, Defendant..
AMENDED NOTICE OF MOTION.
Now comes the plaintiff, Bernard P. Knowles, Administrator, and amends his notice of motion and for his amendment
thereof, he says:
1. That decedent did not know of or appreciate, and could
not have known of or appreciated by the use of ordinary
care, the danger or the risk to decedent arising therefrom
consequent upon his disc.barging his said duty upon said
bridge, and the cars thereon, in _which h~ was engaged when
injured, but defendant did know of and appreciate said danger and risk to decedent arising therefrom. or. could have
known thereof, by the use of ordinary care., in time to have
avoided and prevented said injury to decedent, and defendant negligently and carelessly failed to exercise said reasonable care. alleged fully herein ·and in the notice of motion
and bill of particulars of plaintiff and all of which
page 17 ~ was a proximate cause and direct result of the
said injuries received by decedent.
2. That during the entire existence of the said bridge and
ever since its construction it has continuouslv been and now
is as constructed and has never been improved, repaired or
remodeled and has never been, at any time, including the
time that decedent was injured, a reasonably safe place in
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which to work and perform the duties in which decedent was
engaged when injured, but defendant. 's respective employes,
.preceding in its employment the said decedent in the said
same capacity in which decedent was engaged for defendant
when he was injured, have successively worked upon said
bridge and cars thereon from time to time and ascertained
their respective numbers and initials thereon, under the direction and by the orders of the defendant, ever since, to-·
wit: 1928.
3. That up to the date of to-wit, 1928, the defendant owned,
maintained and operated its engine upon said interchange
track for the sole and exclusive purpose of transporting cars
over and upon said track and during that time there was
rarely, if ever, a car to be or being operated by def P-ndant left
standing upon said bridge, for the reason that said interchange track engine of the defendant transported
·page 18 ~ the cars away from the Virginian railway line
across said bridge and on to the connection of the
said interchange track with the main line of the defendant,
said connection ancl junction being beyond Hurt depot as in
the former pleas alleged.
4. That on, to-wit, 1928, the defendant, by its negligence
in its acts of omission a.nd commission, discontinued and entirely abandoned the use or operation of any engine on or
over said interchange track, to transport said cars coming·
thereon or being transported thereover, or at aU, and said
discontinuance thereof has ever since continued, including the
time at which decedent was injured, and said defendant has
depended alone therefor (a) upon wherever the operation o'f
the Virginian_ Railway might ''kirk" or shunt said cars back
upon said interchange track, and which most frequently have
left cars standing upon said bridge and which was done with
the car and cars upon which decedent was working when injured, and (b) defendant lrns depended upon the picking up
and carrying away of said cars from whatever point on said
interchange track the ''kicking'' or shunting of them by the
Virginian Railway as aforesaid, might leave them, by the
eng·ine of some pas~dng train on defendant's main line and
which often resulted in leaving- said cars upon said interchange track and upon said bridge during long intervals and
many hours of time, and during· which decedent. or any other
employee preceding him in his capacity, had to~ as
page 19 ~ part of his duties and did obtain the respective
letters and numbers from said cars and by so doing
t.hey were required to and did have such record information
ready to be delivered and whieh was from time to time de-
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livered to those in authority of whatever train, as aforesaid,
would pick up and carry away _said oars, and it was when
decedent was in this character of work, in obtaining from
said cars on said bridge then left standing, that he received
his said injuries.
5. Plaintiff says that defendant did not use reasonable care
to handle and transport said cars coming in and over said
interchange track ever at any time after, to-wit:-1928, and
especially not at the time that decedent was injured and that
had it done so, said cars would never have, at any time, been
left standing upon said bridge, otherwise than momentarily
in passing over the same.
6. That the act of discontinuing and abandoning the use
of said interchange track engine and the continuance thereof,
till and including the time that decedent was injured, was
gross negligence and carelessness of the defendant and as a
proximate cause and direct result of each and every act of
negligence of omission and commission of the defendant
herein, and in the notice of motion and bill of particulars alleged the decedent received said injuries of which the plaintiff complains.
page 20 ~

BERNARD P. KNOWLES,
Administrator of ,J. W. Knowles,
deceased.
By counsel.

F. W. STOWERS,
SAM C. STOWERS, p. <J.
(Endorsed on the back as follows: ''Filed in open Court,
by leave of Court. May 8, 1939. C. W. Woodson, Clerk.")
page 21 ~ In the Circuit Court for the County of Campbell,

Va.
Bernard P. Knowles, Administrator of J. W. Knowles, dec'd.
v·.
SQuthern Railway Company

DEMURRER TO PLAINTIFFS AMENDED NOTICE OF
MOTION.
The defendant, by its attorneys, comes and says that the
plaintiff's amended noticr of motion is not sufficient in law
.and assigns therefor tl1e following grounds:
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(1) The said amended notice of motion fails to allege any
actionable negligence on the part of the defendant.
( 2) The said amended notice of motion fails to show that
tl1e death of the plaintiff's decedent was the proximate result of any actionable negligence on tl1e part of the defendant.
(3) The said amended notiee of motion shows that the
death of the decedent resulted from cauE1es unknown or over
which the defendant had no control or for which the defend..
ant is not responsible, or resulted from the negligence of the
decedent solely causing· his death.
(4) The said amended notice of motion shows that the
risks incident to and attendant upon the performance of the
duties of the deceased were open and obvious to him and were
necessarily inherent in the performance of such
page 22} duties at the time and place set forth in said bill
of particulars and were assumed by the decedent
and bar his recovery in this action.

SOUTHERN RAILWAY .COMPANY,
By counsel.

WILLIAMS & ROBERTSON,
HENRY M. SACKETT, ,TR., p. d.
page 23 } Virginia:
In the Circuit Court of Campbell County.
Bernard P. Knowles, .Administrator of 'J. W. Knowles, deceased~ Plaintiff.
v.
Southern Railway Company, a corporation, Defendant.

BILL OF PARTICULARS.
Now comes the plaintiff and in addition to each and all of
his a1legations and g-rounds of complaint set forth in his no·
tice of motion and for his bill of particulars herein he says,
that:
1. The plaintiff says that during all of the time that decedent was employed by defendant, including the time that he
was injured, although it was its duty to do so, tbe defendant
did not have or maintain any yard engine or engine to op·
erate on or over said interchange track and was dependent
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upon the engine from such· train as would attach and carry
away said cars to pick them up wherever they might be pushed
or shoved back on the interchange track by engines on the Virginian Railway, whether it be upon the bridge or elsewhere
on said interchange track, and so when said cars,,
page 24 ~ or any of them were left on said bridge as was
·
true ·when decedent was injured, it was his duty to·
get the initials and numbers off of said cars, so as to have
them ready for those in authority on the train which was to
pick them up and carry them away, as aforesaid, and to do this,
he had to and did go upon said bridge and perform his said
·duties and was so engaged when injured, and had to and q.id,
as part of his said duties, check said cars; as afore said, and
compare his record of the checking of them with the waybills
for said cars, which he had to and did obtain from the depot
agent at Altavista on the Virginian Railway, and having thus
checked the cars, obtained the waybills, compared them and
marked any discrepancies, he thereby had and had to l1ave
said waybilis and record ready for those in authority on and
of the train whfoh had to and did pick up and carry said cars
away, as aforesaid, as soon as sai'd train therefor would nrrive at Hurt depot. Sometimes he checked the cars before
obtaining the waybills and 1.,ice versa.
2. That to accomplish this work, and do his said duties he
had to and did leave the depot at Hurt and travel afoot to
the Virginian depot to obtain said waybills and ·to check said
-cars, as aforesaid, a.s he had no means of conveyance of his
own and the defendant failed to furnish him anv means of
transpor_-ta.tion at any time while dececient was in
page 25 ~ its employment.
.
Plaintiff therefore says that the defendant neg·ligently and
carelessly failed to perform, or to use reasonable care to perform, its duties owing by it to said decedent under his said
contract of employment as above herein and in the notice of
motion enumerated and as hereinafter enumerated, a~ follows:
(a) The defendant neg-Iigently and carelessly, by its acts
of omission and commission, failed to furnish or provide, or
to m:;e reasonable care to provide for the decedent any other
method, way, means or manner in which or by, or ,vith whicb
-for him to do the work in which he was engaged when injured, other than the method, way, means,. :md manner in,
by and with which he was working and performing his said
duties when he received said injuries, and negligently and
carelessly failed completely to use reasonable care to furnish
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01· provide for said decede!lt a reasonably safe place, or to
use reasonable care to provide for said decedent a reasonably
safP. place in which to perform hi~ said labor and duties in
which he was engaged when injured.
(b) The defendant negligently and carelesslv, bv its acts
of omission and commission, failed to provide or
use reasonable care to provide any or necessary, or sufficient assistant, or assistants, or helper to aid or assist said decedent
for the required or proper performance of bis said
page 26 ~ duties, and especially so Rince said duties as imposed upon said decedent by defendant were scattered and extended over a distance of, to-wit, a mile and a
half or two miles away from said Hurt dt1pot, as aforesaid,
and as hereinafter and in the notice of motion of the plaintiff
alleged.
. ( c) The defendant, by its acts of omission and commission,
negligently, and carelessly failed to furnish or provide, or to
use reasonable care to furnish or provide, for the said de:.
ce~ent, or at all, a reasonably safe way, mean~, manner or
method for the transportation or conveyance of any of the
·various and sundry ca.rs, to go over the said line of railway
of the defendant, awa.y from the line of the said Virginian
Railway Company, and upon and over said interchange track
·and across and over said bridge as part thereof, and not to
l~ave said cars, or any of them, ~t any time, standing· upon
said bridge, as was negligently, carelessly and habitually;
and regularly, and at the time of the injury of said decedent,
do;ne by said defendant, and by reason whereof said cars concerning which decedent was working, as aforesaid, was left
standi~g upon said bridge instead of being transported or·
conveyed to or near said Hurt depot, a mile or more away ·
therefrom, or to some reasonably safe place where said decedent could have, 1n ·reasonable safety, discharged his said
duties in which he was engaged. The defendant
page 27 ~ negligently and carelessly, and by its failure to
use reasonable care to transport and convey said
cars oyer its said interchange track, and by its failure to use
ordinary care to provide and furnish said decedent a reasonably safe place to work and perform his duties, left said
cars standJng upon said bridge when there·was rio reasonable
necessity the ref or,. and negligently and carelessly depended
alone upon where said cars would be· left ·standing from the
_point on ~aid interchange trar.k wherever the operation of
the Virginian Railway might ''kick,'' or shove said cars,
which oftentimes left said cars upon said bridge until some
passing train, on the line of the defendant, woul~ stop and

to
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pick them up and attach them thereto, and carry them away,
as aforesaid, and so by the gross carelessness and negligence
of defendant, said decedent was required to perform his
duties upon said bridge and in the way and manner in which
he was working· when fatally injured.
The defendant negligently and carelessly failed to use reasonable care to so handle, convey, or transport on or over
its said interchange track of, to-wit, two miles in length, composed as it is, in large part, of ample and extensive double,
treble and yardage railway tracks, so that said cars coming
upon said interchange track, from time to time, as they regularly did, including the cars concerning which decedent was
working, which were on said brid~e when he was
page 28 ~ injured, would not have been at the time that decedent was injured, or ever at any time, left standing at all upon said bridge. where and when decedent was required to and did, from time to time, get the numbers and
initial lette1~s, respectively from said cars, and where he was
so engap:ed 'Yhen injured.
( d) The defendant, by its acts of omission and commission,
negligently artd carelessly exposed said decedent to greater
danger and dangers than were incident to his employment
which he was employed by defenda.nt to do, and he was em-:
ployed by defendant as agent at Hutt station, on its line of
railway, and defendant negligently and carelessly failed to
use reasonable cat·e not to so expose the decedent to such
· p:reater dang·er and dangers, although it was its imperative
dttty not to so expose said decedent, and by reason of which
decedent received said fa'tal injuries, to.,wit, a mile and a
half away from Hurt depot, althottgh his duties, as afqresaid, under his said employment, was as agent at said Hurt
depot, as aforesaid.
( e) The defendant, by its acts of omission artd commission,
negligently and carelessly failed to erect or construct alongside of or on said bridge, or as adjacent thereto, or part
theteof, any necessary, sufficient, or proper walkpage 29 ~ way or walkways, appliances ot improvements, or
any such at all, and failed to use reasonabl,e c~re
so to do to enable employees, inchlding the decedent in discharge of his snid duties when injured, in the diseharg~ of
such duties in which decedent was engaged when injured, to
do so in reasonable safety and without being exposed to danger a.rtd especially so as to st1eh danger or. dangers as were
ttettter than the danger incident to the said employment of
the decedent.
And de1endant negligently and carelessly failed to use rea-
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sonable care to provide or furnish any means, way, ·manner
or method to do or perform his said labors on or about said
bridge or the cars thereon, other than in the way, manner aml
method being used by decedent when he received said fatal
fojuries.
.
(f) The defendant, by its acts of omission and commission,
negligently and carelessly failed to provide. or furnish, or
to use reasonable care to provide or furnish any means, way,
manner, or method at all for decedent, or the use of decedent to transport or convey himself upon or over said in ..
terchange track or to, from, or between said two depots, the
one on the Virginian line of railway, in Altavista; and the one
of the defendant at Hurt, they being, to-wit, a mile and a
half or two miles apart, and decedent had no means of transportation or conveyance of himself ever at any
page 30} time during his employment by defendant, including the time at which he was injured in the doing
of his said manifold and widely extended and scattered duties
for defertdant, away from Hurt depot where he was empl~yed
to act as agent, other than to leave the said depot at Hu.rt
and walk in the discharge of his said duties, all of which
was well known to the defendant, or could and ought to have
been known to it by its use of ordirtary care.
($?) The defendant; by its acats of omission and commission,
negligently and carelessly failed to warn or instruct, or to
use reasonable care to warn or instruct, or caution the decedent, in any way or manner at all, of aiiy danger incident
to bis obtaining the respective number or init~al letters off
of or from the said cars which defendant, as aforesaid, neg..
ligently, carelessly and unnecessarily left standing upon said
bridge, although it was the duty of th~ servant.s, agents and
emplovees of the d~fendant, and especially of those superior
in authority to the decedent, so to do; and although they had.
known said bridge for many years, if not from the time of
its original construction, it havin~ never been changed in
its construction, and although said decedent had. not been
long- acquainted with the said bridge, not having been long
in the employment of the defendantt at Hurt station~ when
injured.
page 31 ~ The plaintiff says that at the time that the deeedeht fell from said bridg-e and received his fatal
injuries, he was engaged in the discharge of his said duties
obtainirtg the initial letters and numbers off of a~d from the
said respective cars then and there through nrtd by t!J.e negligence and carelessness of the defendant left standing on
said bridge and by and tµrough the negligence and careless-
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ness of the defendant, and 'its failure to use reasonable care
to do and perform each and all of the said dnties hereinabove
enumerated, and in the notice of motion alleged, said decedent
was caused. to. and did fall from said bridge and ears standing· thereon and received his saip. fatal injuries.
Plaintiff says that tlie defendant owed to the deceased each
and all of the; above enumerated duties and each and all of
the duties alleged and enumerated in plaintiff's notice of
motion, and negligently and carelessly failed completely, in
whole and in part, to. do or p<Y'rform any of said duties, and
failed to use reasonable care -or any care or eaution to do so,.
and each and all of said failures to observe and comply with_
said manifold duties, owing to said decedent, by dc~fendant1
and said negligence and carelessness of defendant, by its acts:
of omission and commission, was each a proximate cause of,.
and a direct result and cause of the said fatal inpage 32 ~ juries received by the decedent, and from which
he then and there presently died, all to the great
damage of the plaintiff in the sum of Twenty-five thousand
{~-25l000.00) Dollars.
·
·
BERNARD P. KNO"WLES,
Administrator of J. W. Knowles 1
·
deceased.
By counseL
SAM C. STOWERS.

·F. W. STOWERS, p. q~
(Endorsed on the back as follows:- "Filed April 17, 193~)'..
C.. W. Woodson, Clerk.")
·
·
page 33} In the Circuit Court for the County of Campbell,
Va.
.
Bernard P. Knowles, Administrator of J. W. Knowles, dec'd..
f}.

Southern Railway Comp;my

MOTION OF DEFENDANT TO STRIKE OUT PLAINTIFF'S BILL OF PARTICTULARS.
The defendant, by its attorneys, moves the court to strike
out the plaintiff's bill of particulars of the allegations of said
plaintiff's notice of motion and assigrts the following grounds
for its said motion:
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· 1. The said bill of particulars fails to allege any actionable
negligence on the part of the defendant.
· 2. The said bill of particulars fails to show that. the death
of the plaintiff's decedent was the .proximate result of any .
actionable negligence on the part of the defendant.
3. The said bill of particulars shows that the death of the
decedent resulted from causes unknown or over which the
a.efendant had no control or for which the defendant is not
responsible, or resulted from the negligence of the decedent
solely causing his death.
4. The said bill of particulars shows that the risks incident to and attendant upon the performance of the duties of
the deceased were open and obvious to him and were necessarily inherent in the performance of such duties
page 34 ~ at the time and place set forth in said bill of particulars and were assumed by the decedent and
bar his recovery in this ·aetion.
SOUTHERN RAILWAY COMPANY,
By Counsel.

WILLiAMS & ROBERTSON,
HENRY M. SACKETT, JR., p. d.
page 35 ~ Virginia :
In the C~rcuit Court of Campbell County.
~ug. 24, 1939.
Bernard P. Knowles, Administrator of J. W. Knowles, dec'd.,
Plaintiff

v.

Southern Railway Co~pany, a corporation, Defendant
ORDER.

This cause coming· on to be heard upon the demurrer of
the defendant to the plaintiff's notic.e of motion and upon
its demurrer to plaintiff's amended notice of motion and also
upon the motion of the clefendant to strike oi.1t the plaintiff's
bill of particulars, it is ordered that the said demurrers be
and ·the same are hereby overruled and the said motion of
de·fendant to strike out · said bill of particulars be and the
same is likewise hereby overruled, to which action of the
court in overruling said demurrers and in overruling the mo-
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tion to strike said bill of particulars the defendant, by coun'
sel, objects and excepts.
And the defendant is required to file its grounds of defense not later than the 4th day of September, 19'39.
(Endorsed on the back as follows: "Enter, A. D. B., Aug.
24, 1939.
Seen. Sam C. Stowers, F. W. Stowers, Attys. for Plaintiff.")
page 36 ~ In the Circuit Court of the County of Campbell.
Bernard P. Knowles, Adm'r of J. W. Knowles, dec'd., Plaintiff

v.
Southern Railway Company, Defendant

GROUNDS OF DEFENSE.
Upon the trial of this cause the defendant will rely upon
the following grounds of defense:
1. The defendant has been guilty of no negligence and has
not been guilty of the breach of any duty whicl1 it may have
owed to the plaintiff's intestate.
2. Even if the defendant was neglig·ent in any one or more
of the respects charged against it in the plaintiff's notice
of motion, or amended notice of motion, or was negligent
in any other respect, such alleged negligence in no way contributed to or proximately caused the death of the plaintiff's
intestate.
3. The defendant denies that it was under any duty to
conduct in any particular way its railway operations in the
~~cinity of the Town of .Alta,rista and over and along the
track located upon said bridge over Staunton River, or other
than by its usual method of operation, or was under any
duty to maintain a yard engine thereon or was under any
duty not to leave cars standing thereon or to make
page 37 ~ provision, in the construction and operation of sucl1
bridge or in the operation of its trains thereon, for
the plaintiff, or to afford him any additional or othe1· facilities
for checking the cars st.anding t.J1ereon or for ascertaining
the numbers of said cars, or was under any duty to provide
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the plaintiff's intestate with any means of transportation
£1 om its station at Hurt to Altavista or return, or that it failed
to provide plaintiff's intestate with a reasonable safe place
in which to perform the duties for which he was employed,
or that it was under any obli.gation to him to provide any assistance or helpers in the performance of said work, or owed
him any obligation as to the manner by which it transported
or conveyed its cars over said bridge or tracks or to stop the
cars thereon at any particular place or in any particular
manner, and denies that it exposed plaintiff's intestate. to
gTeater dangers than were incident to the duties for which
he was employed, or failed to advise him of the dangers inherent in the discharge of his duties.
4. Defendant denies that it was under any obligation or
duty to plaintiff's int.estate to construct any walkways, appliances or improvements for tho performance of the duties
of the said intestate, or that it was under any duty to instruct or caution him of the danger of falling off said bridge
while in the discharge of his duty, all of which danger was
open and obvious to plaintiff's intestate and fully
page 38} comp1·ehended and appreciated by him and could
have been ascertained by him by the use of ordinary
care.
5. The plaintiff's intestate came to his death in a manner
and under circumstances unknown to this defendant and without negligence on its part causing the same or contributing
thereto.
6. The plaintiff's intestate assumed the risk of crossing
or using defendant's bridge over Staunton River while said
bridge was occupied by standing cars, the risks from the use
of which were open and obvious, consisting of this, to-wit:
that the cars standing on said bridge occupied the entire
horizontal portion thereof, consisting of cross ties and rails,
leaving· no portion of said track available for use by a person
crossing the same, and necessitated either that a person seeking to cross said bridge attempt to walk along and upon
tbe girders on the sides thereof or climb to the top of said
cars and walk along the same; and plaintiff's intestate knew
and a.ppreciated, or by the US() of ordinary care on his part
should have known, the danger and risk to crossing over
said bridge while so occupied with standing cars, and while
attempting so to do came to hii;t death in a manner unknown
to this defendant a.ud the plaintiff cannot recover in t.his
case.
page 39 ~ 7. The plaintiff's intestate was guilty of negligence solely causing or proximately contributing
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to his death as alleged in plaintiff's notice of motion in this,
to-wit: that when said plaintiff's intestate came on to said
defendant's bridge crossing Staunton River he saw, or in
the exercise of ordinary care should have seen, that said
bridge was occupied witl1 st.anding cars which took up and
·occupied the ~ntire track space on said bridge and that there
remained no space thereon for use by the plaintiff's intestate
in crossing· over said bridge, other than to walk along the
girders theTeof or to climb to the top of said ears and walk
along the same, and thereupon it became and was the duty of
the plaintiff's intestate to use reasonable care for bis own
safety, either in walking along said girders or in climbing
to the top of and along said cars, not to fall from said bridge,
or to use other means then available to him of crossing
Staunton Rhxer and thereby putting himself in a position of
safety while discharging his duties with respect to said standing cars, which other available alternative means were open
and obvious to plaintiff's intestate. Notwithstanding his
duty as aforesaid the plaintiff's intestate carelessly and negligently failed to use the other availa.ble means of discharging
his duties as aforesaid and· carelessly and negligently attempted either to walk along said girders without
page 40 ~ using ordinary care for his own safety, or to climb
over and along said standing cars, and while so
doing carelessly and negligently failed to use such ordinary
care for his own safety ·and fell from said bridge or cars iu
a manner and from a cause unknown to this defendant. And
defendant says that such contributory negligence on the part
of said intestate solely caused or' proximately contributed to
the injuries resulting in his death and bars· a recovery by the
plaintiff in this cause.
8. Such other grounds of defense as may be assigned prior
to trial.
.
SOUTHERN RAILWAY COMPANY,
By ·counsel.
WILLIAMS & ROBERTSON,
HENRY M. SACKETT, JR., p. d.

(Endorsed on the back as follows: ''Filed Sep. 11-1939 by
leave of Court. C. W. Woodson, Clerk.'") ·. · .
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page 41 ~ Virginia :
In the Circuit Court of Campbell County.
Bernard P. Knowles, Administrator of J. W. Knowles, deceased, Plaintiff.
v.
Southern Railway Company, a corporation, Defendant.
MOTION AND GROUNDS OF PLAINTIFF TO SET

ASIDE VERDICT AND GRANT TO HIM A NEW
TRIAL.
Now comes Bernard P. Kriowles, Administrator, by counsel, and moves the Court ·to set aside the verdict rendered
against him in this cause -and grant to him a new trial herein,
for the following reasons, which he respectfully submits to
the Court among other reason~ therefor apparent of record,
upon all of which he relies in support of this· motion:
1. The verdict is contrary to law and a~·ainst the evidence.
. 2. It was rendered against the plaintiff only for the reason that the court, over the objectio~ of counsel for plain::.
tiff, struck out all of the evidence for the plaintiff,, to which
plaintiff excepted.
·
3. The Court erred in its conception of the record, as
shown by its opinion in the record, in holding tha.t the decedent, Knowles, assumed the risk of the danger,

(a) For the· reason that suc.h was not a risk of danger
ordinarily incident to the service in which said decedent was
engaged, and
page 42 ~
(b) That the risk of danger confronting said
decedent when he fell and was injured was so
great, open and obviouR or imminent as that no ordinarily
prudent man, in the exercise of a reasonable judgment: would
have taken the risk thereof.
The evidence shows that no such danger confronted the
said decedent when he fell and anv conflict of the evidence,
as well as that reasonable men might differ on the inferences
to be drawn therefrom, without a conflict therein, with reference thereto, as well as upon all other issues, are questions
of fact for the Jury and not for the Court's decision.
4. There is no quest.ion in issue as to whether or not said
·decedent was engaged in his duties imposed upon him by t~e
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defendant, i£ we understand the record. This is ·admitted
in the defendant's grounds of defense.
Secondly, this is also clearly p;roveri.
5. It is immaterial just exactly how said decedent. f eH from
the cars on the bridge and is enough to know that he did so
fall whilst in the discharge of the duties imposed upon him
by the defendant.
6. It is perfectly evident, from the evidence, that the defendant exposed the said decedent to greater danger than that
which was ordinarilv incident to the service which defendant
engaged him to pedorm, as it is alike evident that sueh danger which was thus imposed upon him was not so
page 43 ~ great, open, imminent or obvious as to cause said
decedent to so appreciate it as to assume the risk
thereof and consequently to forfeit his life in the discharge
of such duties thus imposed upon him.
7. We assert and call the Court's attention thereto that
(a) There is conflict. in the evidence as to whether or not
the risk of danger was such as that the said decedent assumed it, and
(b) That even if the evidence was not conflicting that reasonable men might well diffel' on the reasonable infetences
to be drawn therefrom, and that 11ence not only m~sumed risk,
but all issues, considered in the light of the evidence offered
to support them, unless it be the alleg·ed contributory negli.~ence of the decedent, were and are questions for the Jury.
There is no evidence of ~ontributory negligence.

8. We respectfully urge llpon the Court that the Court
oannot, under the law, weigh the eviclenee and can only decide alleg·ed matters of fact as questions of law where there
is no evidence.
9. We urge upon and call the Court's attention to the fact
that the decedent, Knowles, was acting· in the discharge of the
duties imposed upon him as an ordinarily prudent man in the
exercise of a. reasonable judgment, under the cirpage 44 ~ cumstances in which he was injured, and just as
those who preceded him in said employment had
acted ever a.fter the "yard engine" or ''shifter" was taken
off of the interchange track, and just as .Jim ,Tacobs has been
and is actinp:, who was a witness fo1· defendant and who succeeded decedent., Knowles, in said employment, that is to say,
they all had to and did get the numbers and initial letters
by going onto the bridge and on or about the cars when the
cars were standing on the bridge. The evidence abundantly
shows this.
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10. What they did do and yet are doing is a fair test and
a real one of what ordinarily prudent men will do under those

cireumstances, and establishes clearly as .a truth, that although decedent, Knowles, hacl to and did work where the
negligence of the defendant placed him into danger, yet he
never assumed the negligence or any danger arising from it
by his contract of employment, and there was no other danger ever, thereafter, arose before him, nor was such clanger as
had existed from the beg-inning and continues to exist, so
grea.t, open, imminent or obvious as to cause said decedent
to assume the risk and consequent forfeiture of his life by
his continuing in the service of the defendant.
We respectfully submit the following propositions as cor.
rectly reciting the law in the light of the facts of record in
this cause:

1. That the negligence of the defendant was the proximate
cause of the injury.
page 45 } 2. That there was no such extraordinary. open,
obvious, or great danger or appreciation thereof
by Knowles, as caused him to assume the risk.
3. That the danger was not such as is ordinarily incident
to the employment and hence was not assumed by the contract
of employment..
4. That Knowles was not guilty of any contributory negligence, but even if so, is, of conrEie, only in mitigation.
5. That both assumed risk and contributory negligence are
affirmative matters, ancl the burden is on the defendant (a)
to plead tl1em and (b) to maintain them by proof; if so.
6. That assumed risk and eontributory negligence, as is
the question of the negligence of the defendant, ate for the
jury. where there is any evidence· therefor.
7. That assumed risk is an artifi.caial, harsh and oppressive
doctrine. and mm;t not be e~tended.
8. Tha.t the Federal Employers Liability Act, enacted to
relieve an oppressive situation, must be given a liberal construction.
9. That, although the Court might have doubt about whether
or not issues of fact should be decided as a matter of law,
such issue is for tl1e ,Jury.
For these reasons and the many others apparent of record, which clearly entitle the plaintiff to prevail, we moat
earnestly urge upon the Court to set aside the verdict ren-
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dered against the plaintiff, as aforesaid, and grant
page 46 ~ to film a new trial herein.
All ~f which is respeclfully submitted.

BERNARD P. KNOWLES,
Adm'r. _of J. W. Knowles,
deceased.
By couuseL

F. W. STOWERS,
SAM C. STOWERS, p. q.
(Endorsed on the back as follows:
Court. .A. D. B.")
page 47 ~

"Filed by leave of

And on another day, to-wit,

In the Circuit Court of said County, September 26, _1939.
~ernard P. Knowles, Administrator of J. W. Knowles, deceased, Plaintiff.

v.
Southern Railway Company, a Corporation, Defendant.

UPON A NOTICE OF MOTION FOR JUDGMENT.
This day came the parties and their attorneys, and said
defendant by its attorney, by leave of Court, filed its grounds
of defense in writing, and for plea says it is not guilty in
manner and form as the plaintiff against it in his notice of
motion has alleged, and of this puts itself upon the country
and the plaintiff likewise, and thereupon came a jury, to-wit,
T. H. Barlow, T. F. Devor, RH. Bragg, C. E. Oakes, W. N.
Carwile, J. M. Crabtree and Nick Kabler, who were sworn
to try the issue joined, and having partly heard the evidence,
. were adjourned over until tomorrow morning at ten o ~clock.
page 48 ~

And on this day, to-wit,
-

In the Circuit Court of said County, September 27, 1939.
Bernard P. Knowles, _t\.dministrator of J.
ceased, Plaintiff.

,v.

Knowles, de-

v.

Southern Railway Company a corporation, Defendant.
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UPON A NOTICE OF MOTION FOR JUDGMENT.
This day came again the, parties and their attorneys and
the jury sworn on yesterday returned into Court pursuant
to their adjournment, and having heard the evidence for the
plaintiff, the· defendant, by counsel, moved the Court to strike
out the evidence of the plaintiff, which mot.ion was taken under consideration by the Court, with ruling· thereon deferred
until after the taking of all of the evidence; and the said jury
having heard all of the evidence of the defendant, the said
defendant, by its said attorney, again moved the Court to
strike out the evidence of the plaintiff, which said motion
was argued by counsel for the defendant and plaintiff, and
was sustained by the Court, and said evidence for the plaintiff was accordingly stricken out: and the said Jury retired
to their room to consider their verdict, and after some time
returned into Court and rendered the following verdict: "We
the jury find a verdict in favor of the defendant _{signed)
0. E. Oakes, Foreman". It is therefore ordered tha.t said
plaintiff take nothing by his act.ion, but that the said defendant recover of the said plaintiff its costs in this behalf expended. And thereupon, the plaintiff, by his attorney, moved
the Court to set aside the verdict of the jury, and
page 49 } filed in writing the grounds for said motion, and
grant him a new trial herein, which said motion
was over.ruled by the Court, and to the action of the Court in
overruling said motion, the said plaintiff excepted, and on
his motion is given sixty days within which to prepare and
tender his bill or bills of exceptions. And the said plaintiff
having indicated bis intention to take an appeal, execution
on the judgment rendered in this case is suspended fo,r
ninety days in order to ~ma ble the said plaintiff to apply to
the Supreme Court of Appenls of Virginia. for a. writ of error
and sitpersedeas.
page 50 ~ In the Circuit Court of Campbell County, Virginia.
Bernard P. Knowles, Administrator of J. W. Knowles, Deceased,

v.
Southern Railway Company.
NOTICE OF APPEAL.
To Messrs. Williams & Robertson, Attorneys for Southern
Railway Company :
PLEASE TAKE NOTICE that on the 13th day of Novem-
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ber, 1939, a.t 10 o'clock, A. M., or as soon thereafter as we
may be heard, at Rustbnrg, Virginia. the undersigned will
present to·Hon. A. D. Barksdale, Judge of the Sixth Judicial
Circuit, who presided over the trial of the above mentioned
case in the Circuit Court of Campbell County, Virginia, on
September 26-27, 1939, the stenographic report of the evidence· and other incidents of the trial in the above entitled
case, to be authenticated and verified by him.
And also the undersigned will, at the same time and place,
request the Clerk of th<? said Court to make up and deliver
to counsel a transcript of the record in the above entitled
cause for the purpm;e of presenting the same with a petition
to the Supreme Court of Appeals of Virginia for a writ of
- error and supersedeas therein~
·
BERNARD P. KNOWLES,
Administrator of J. W. Knowles,
By SAM C. STOVlERS,
F. W. STOWERS,
His Attorneys.
Service accepted this 10tl1 day of November, 1939.
WILLIAMS & R,OBERTSON,
Attorneys for the Defendant.
page 50 ~ In the Circuit Court of Campbell County, Virgini~.
l3ernarcl P. Knowle~. Administrator of. .T. W. Knowles, Deceased,
·

v.
Southern Railway Company.
RECORD.

Stenographic report of all the testimony, together with all
the motions·, objections and exceptions on the part of the respective parties, the action of the Court in respect thereto,
a.nd all other incidents of tl1e trial of the case. of Bernard P.
Knowles. Administrator of .T. W. Knowles, Deceased"~ versits
Southern Railway Com1Jany, tried in the Circuit Oourt of
Campbell County September 26-27, 1939, before Hon. A. D.
~arksclale, Judge of tl1e Sixth ,Judicial Circuit of the State
~~~~-

.

Present: Mes!us. Sam C. Stowers ~md Frank O. Stowers,
Counsel for the .plaintiff.

B. P. Knowles .. Adm'r.• ete. v. Southern Railway Co.

6J

Dr. D. M. Thomason.

Messrs. Williams & Robertson (Mr. Samuel H. Wil1iams
and Mr. Henry 1\IL Sackett) for the defendant.
Phlegar & Tilghman,
Shorthand Reporters,
Norfolk-Richmond, Va.
page 51 }

Note: The jury was examined on its voir dire;
and was selected and sworn.
·

Mr. Williams: Mr. Olerk, I believe we have filed grounds
C. Stowers, ori behalf of the plaintiff, and by Mr. Williams

the separation of witnesses.

·

Note : The witnesses were sworn and excluded .from the
courtroom. · Opening statements were made by Mr. Frank
C. Stowers, on behalf of the plaintiff, and by Mr. Williams
on behalf of the defendant. , . · ·
'
DR. D. M. THOMASON.
witness on behalf of the ·plaintiff, 'being, duly sworn, testified ns follows:
·
a

Examined by Mr. Sam C. Stowers :
.
Q. Doctor Thomason, you are a regular practicing physician in the City of Lynchburg, ·are'you-not?
·,A.'·Yes:. ,
·,.
Q. How many years' experience have you had?
A. I think aboutthirty or·thirty-five years.
Q. Did·you attend Mr. J. W. Knowles in -the month of Janu.
ary, 1938?
·
A. Yes; I did.
Q. Was: he brought to the hospital t
A~ He was.
Q. What was his condition when he was brought
page 52 } there, Doctor Y ·
·
·· ,·
: '
·
·
A. Well, his condition was critical when he ar.
rived; he was in a state of ·profound shock. and had multiple
fractures; several bones of the body had been broken. ·
Q. Did he die from that injury?
A. My belief is that he died ·as the result of the multipl~
fractures aricl in°jurieR that he received~ '·
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Bernard P. Knowles.
Q. When did he diet

A. I would like to look that up. I think he lived about
twenty-four or thirty-six hours-probably the next day; he
came in there about five o'clock in the afternoon, and I guess
he ·died sometime the following twenty-four hours.
Q. Did he seem to be suffering much V'
A. At the time he was in a state of semi-consciousness;
he did not answer questions rationally, and at times he would ..
A person getting such a terrible shock would be semi-conscious.
Mr. Stowers: That is all.
Mr. Williams: That is all.
BERNARD P. KNOWLES,
the plaintiff, being first duly sworn, testified as follows:
Examined by Mr. Sam C. Stowers:
Q. Are you the son of J. W. Knowles?
A. Yes.
Q'. Were you appointed administrator for the
page 53 ~ estate of J. W. Knowles f
A. Yes.
Q. About when was that appointment made, do you remember?
·
A. May, 1938.
Q. Where did you qualifyf
A. In the Clerk's Office of Lynchburg Corporation Court.
.Q. I hand you two papers, one· supposed to be a waybill of
the Virginian Railway, No. 823, and ano_ther of Southern
Railway System, ''Home Route cars form No. 85," and ask
you if you have seen them before T
A. Yes.
Q. Where did you first see them, l\rir. Knowles Y
A. They were found in father's clothes after he died,-the
clothes that he had on came from the hospital.
Q. Who was with you when you found them!
A. My mother was in the adjoining room, but she did not
go to see them. I went to see about his watch, and I found
them.
Mr. Sam C. Stowers : We desire to make the papers a
part of the record, marked Exhibits A and B. That is all.
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Bernard P. Know·les.
page 54 ~

CROSS EXAMINATION.

By Mr. Williams:
Q. Mr. Knowles, do you know anything about how long
your father had been working for the Southern Railway!
A. The last time he worked for them was in 1921 until the
day of his death.
Q. That was from 1921 to the date of his death?
A. Yes.
Q. He spent all his time on what was known as the Danville Division Y
4. Jes, sir.
Q·. Where did he work Y
A. He was practicallv extra the whole time until he was
.,
in the job at Hurt.
Q. That means that he worked pretty much everywhere on
this division?
A. Yes, sir.
Q. He had worked at Hurt beforeY
A. Yes, sir. ·
Q. How many times?
A. I don't know.
Q~ He was p~rfectly familiar with the whole lay-out at
Hurt, wa.s he not Y
A. Yes, sir.
·
Mr. Williams: That is all.
page 55 ~

RE-DIRECT EXAMINATION.

By Mr. Sam C. Stowers:
Q. How long do you know that he worked at Hurt the last
time before he was injured Y
·
A. From sometime in •September until he was injured.
Q. When did he work there before this time?
A. I haven't any idea.
Q. I understood you to say tha.t he was most of the time
from 1921 until the time of his death an extra 7 ·
A. Yes, sir.
Mr. Stowers: That is all.
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MRS. CORA .J. K.~OWLES,
a witness on behalf of the plaintiff, being duly sworn, testified as follows :

Examined by Mr. Sam C. Stowers:
Q. Mrs. Knowles, you are the widow of J. W. Knowles,
deceased, are you not Y
A. Yes.
Q'. Where do you now live?
A. 1822 Grace.
Q. Lynchburg?
A. Lynchburg.
Q. When did Mr. Knowles diet
A. He fell on the 22nd of January and died at
page 56 ~ ten minutes pa.st three the next day.
.
Q. Was that in the year 1938 Y
A. Yes, sir.
Q. How old was 1\fr. Knowles?
A. He was about fifty-six in the August following. He was
born in 1883-August 8, 1883.
Q. Was he a large man or a small man?
A. Small. His average weight was around about 145.
Q. Had he ever been sick Y
A. He never had a doctor. I lived with him thirty-three
years, and he never had a doctor. W11en he had the Southern
Railway doctors he always passed the examinations. He always went to work whenever they called him. The only time
that he never went wa!': when I was sick in the hospital seven
years ago. They sometimes called him at four o'clock, and
he always went.
Q. How Ion~; had he been working at Hurt?
A. He went to work there in September.
Q. September of what year?
A. 1937. The onlv time he ever worked at Hurt was an
extra day when they~ would want him there to relieve a man,
previous to this time.
Q'. He never had been regular agent at Hurt before?
A. No. When the agent would be off sometime for a day
he wa.R called there to relieve him.
pa.~;e 57 ~ Q. Did Mr. Knowles have any dependents other
tl1an YOU'

A. I have three children under age.
Q. What were t.l1eir names?
A. Ma.dorie, our baby back here-Marjorie tbirteeen, Vir~nia sixteen, and Mildred was nineteen, and two had not
finisbed scl1ool-.John ,Jr. and Marjorie.
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Mrs. Cora J. Knowles.
Q. You were, at the time of his death, his wife t
.A. Yes, sir.
Q. Were you living together T
A. Living together.
Q. Where were you living 7
A. 903 .Oourt Street. We did not have any home,Q. Lynchburg Y
A. Lynchburg,-and depended on him for support when
he was killed.
Q. These dependent children are the children of J. W.
Knowles and yourself Y•
A. Yes, sir.
Q. What salary was your husband making when he died,
do you know!
A. I will tell you: I would not know just exactly how
to tell you; it was a very small salary, and he got a commission out of the express, and he worked very mu~h overtime.
.
Q. .....t\.bout how much a month would they amount
page 58 }- to, if you know T
A. Somewhere from everything-he got about
$160. He worked overtime when he could, and on Sunday he
worked overtime every time he could g·et anything to do.
Q. Wbat. about his habits Y
A. They were good. He had good habits.
Q. Was-he a good worker!
A. Yes, sir; a good worker.
Q. What is your age a.t this time t
A. Fifty-five.
Q. Mrs. Knowles, I have a Virginian waybill No. 823 and
form Southern Railway System Home Route form 85, which
have been filed as exhibits; I ask you if you have ever seen
these before, and, if so, when did you first see themY
A. The next morning a.ftpr my husband died. We could
not find his watch, and I asked my son to see if he could find
it, but not to let me see his clothes; I couldn't stand to look
at them, and he found them, and I told him to put them
away that they might be of some value. We found his railroad watch.
CROSS EXAMINATION.
By ]\fr. Williams :
Q. It did not occur to you that these papers should go
back to the railroad company, did iU

\
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Alr.c;. Cora J. Knowles.
page 59 ~ ·. A.. Everything that we thought necessary.
Q. .And these were not carried, were they!
A. No. He f onnd these things in his pocket, everything
in connection with them, a.nd carried them back.
Q. Why didn't yon carry these back f
.A.. My son said that they might be of value, and I kept
them.
Q You did not return them to the railroad f
A. No.
Q. Yon say Mr. Knowles was a good workman and of good
habits?
·
A. Yes, sir.
Q. Yon say he weighed about 145 pounds f
A. Yes, sir, and sometimes he would go over it, but averaged about 145 pounds.
Q. He was an active manT
A. He was careful in his walk·.and didn't get in a wreck..
Q. He w~s very active for his age and for his weight Y
A. Yes, sir.
Q. And he was also a very intelligent man, was he notf
A. I would not like for anybody to say that he was not.
Q. You, of course, would give it as your opinion that he
was?
A. Yes, sir.
page 60 } Q. He was· as fully qualified as anybody you
know to appreciate the danger of any situation
that he was going into f
A. If he saw it was dangerous, he would not ha.ve gone.
Q. If there had been a.ny danger, he would have recognized
itf
A. He would not have gone if he thought it.
Q. If there had been any dangerous situation, he would
have appreciated it T A man of his intelligence would have
been bound to Y
A. The only thing about his job there, he had to go over
and under the train.
·
Q. If there had been any danger in his situation, he could
have seen it as well as anybodyf
·
A. I think he always tried to take care of himself the best
that he could.
1
•

Mr. Williams: That is all..
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Mrs. C'ora J. Knowles.
RE-DIRECT EXAMINA'l'ION.
By Mr. Stowers:
Q. When did you first see him after he was injured Y
A. When they brought him into the hospital I was there.
The lady called me up and told me that he had been injured
and they were· taking him to the hospital, and to meet hini
there, and I met him there.
page 61 } Q. Vlhat time of day was it,
.
A. About five o'clock.
Q. The same afternoon that he was hurt?
A. Yes, sir, the same afternoon.
Q. What was his condition?
A. He was groaning and suffering.
Q. Did he seem to be injured in any way?
A. Well, I asl_red him how he was, and he said '' Oh, I am
so uncomfortable and my shoulder hurts so bad.'' They
carried him into the emergency room, and they didn't let me
see him any more. I called Dr. Thomason and asked how riry
husband was, and he said there was no hope for him; that he
was seriously wounded.
Q. What time next day did you say he died?
A. Ten minutes _past three. I was there at the time he
died, holding his hand.
Q~ Are these children that you have named all witli you?
A. Yes, sir. I have the three children with me.
Mr. Stowers: All rig·ht. That is all.
RE-CROSS EXAMIN...t\.TION.

By Mr. Williams:
Q'. You last sa.w Mr. Knowles, before the time he received
his hurt, on that, morning-I think the morning of the 22nd?
A. When I last saw him?
page 62 } Q. Yes.
.
A. Yes, sir; he kissed me good-bye.
Q. He was in full possession of his faculties 7
A. Yes, sir. He said that he would send the car back by
my son for me.
Q. He had a car!
A~ Yes, sir, a.nd he sent it back. It was Saturday, and he
said I would need it, and I said, "No, you keep it."
Q. On other days, I suppose he kept it down there and used
it himself?
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A. No; my son went after it.
Q. Do I understand Mr. Knowles drove the car downf
A. The last two weeks he drove it down some days and
on some other days my son went to get it.
Q. Otherwise Mr. Knowles would keep it down thereY
A. Yes, sir. If we needed it at home, he would send it back,
but otherwise he would keep it down there.
ROY FARMER,
a witness oh behalf of the plaintiff, being duly sworn, testified as follows:

E.xamined by Mr. Sam C. Stowers:
Q. Where do you live, Mr. Farmer 7
A. At Hurt.
.
·
Q'. Do you remember an occasion in the month
page 63 ~ of January, 1938, when Mr. J. W. Knowles was
found under the bridge, the interchange bridge at
AltavistaT
A. Yes, sir.
Q. Who found him Y
A. I did.
Q. Who was with you, if anybody?
A. Basil Dalton.
Q. ,Vhere was Mr. Knowles at the time you found him YA. He was laying right next to the abutment of the bridge.
Q. The abutment of the bridge Y
A. Yes, sir.
Q.
as that on the side next to Altavista or on the Hurt
side?
A. Next. to Altavista... It. was on this side of the river, and
he was laying on the side of the abutment next to Hurt.
Q. An~ that was on the side next to the river Y
A. Yes, sir.
Q. Was that out past where the trestle joins the bridge f
A. No, sir.
Q'. Was that into the bridge ·or into the trestle!
A. Into the bridge.
·Q~ Were there any cars standing on that bridge-railroad
.
cars?
page 64 ~ A. Yes, sir, about two and a half cars.
· Q. A~lout two ·an~ a half ears stan~ing on the
bridge?
.. A. ·Yes, sir.

,v
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Roy Farmer.
Q. What were they loaded with., if you know f

A. Coal.
Q. Coal?
A. Yes, sir.
Q. Did Y,OU come from over on the Hurt .side to Altavista
when you found him?

A. Yes, sir.
Q. How did you get over those cars?
A. I didn't get over the cars, but I went down on the sill
and crawled around cars. The Dalton ·boy went over the
cars.
Q. Yon say the Dalton boy went over the cars t
A. Yes, sir.
Q'. What did you do after you found him Y
A. I went to Mr. Huntley's tool house and reported it to
Mr. Huntley and to Mr. Hill, and the Dalton boy went to the
~epot and reported it to the depot agent, and they called
the ambulance, and then Huntley went' with me out to the
'bridge where Mr. Knowles was.
Q. Huntley is the car inspector on the Virginian 7
A. Yes, sir.
Q. And Hill is the car inspector for the Southern Rail-way Y
·
page 65 } A. Yes, sir.
Q. They are called the ca.r knockers 7
A. Yes, sir.
Q. They were at that time?
A. Yes, sir.
Q. What was done with M:r. Knowles immediately·after you
got out there?
A .. Well, we got him out of the mud, and we were aiming
to carry him out, and he apparently c.ouldn 't be moved, and
we left him and the ambulance come and got him.
Q. What was the condition of the p:round around theret
A. It was muddy. It rained just about all day that day..
Q. It was muddy?
A. Yes, sir.
Q. Is it naturally muddy in January at that place?
A. Yes, sir, most of the time down on the river bottom.
Q'. Did you assist in any way further in getting Mr. Knowles
from where he fell f
·
'
· A. No, sir.
Q. Did you see wbo carried him out?
A. Mr. Huntley and Mr. Hill are the only on~s I remem..
her now.

12

Supreme Court of Appeals of Virginia~

Roy Farmer;
Q. What did they do with him f
.A.. They got him out of this mud and put him
page 66 ~ on the _ambnlance.
Q.: Were yon there when the ambulance came f
A . .Yes, sir.
Q. Who brought the ambulance out there f
A. I don't remember now.
Q. Where did they take him, do yon know f
A. No, sir.
Q. Did he talkf
A. Well, they asked him who he was: and he told them that
he was the agent of the Southern.
Q. At Hurt1
.
A. Yes, sir. That is the only question that he answered.
Q. While yon were there f
A . .Yes, sir.
Mr. Stowers : That is all.
CROSS EXAMINATION.

By Mr. Williams:
Q. Mr. Farmer, had you frequently had occasion to make
n&e of this bridge in crossing Staunton River f
A . .Yes, sit.
Q. Why did you walk across this bridge f
A. It was on my way down.
.
Q. From where 'f
paga 67 ~ A. From Hurt.
.
Q. How did yo1:1, come from Hurt down to this
bridge?' Do you live right. at Hurt depotf
A. No, sir~
Q. How did you come dqwrt to Staunton River from your
horn~ irt going to Altavista?
A. Tliefe is a path which comes over the hill and coines
out at the bridge.
Q. Which bridgef
A. The bridge Mr. Knowles was found under-the old
.St>titli~r.n btidge.
Q. The old mafo line bridge f

,A. :Yes, sir.
Q. You say the pa th from your house goes over the hill
and right out f
A; :Yes, sir.
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So from your path this was the closest bridge to itf
Yes, sir.
Had you ever gone to the bridge before when there were
on itf
Yes, sir.
OftenY
Yes, sir.
How did you get around the cars-Y
A. Most of the time I would go over them, but
page 68 ~ this time there were two cars on the bridge, and
I went arouna them.
.
Q. Why did you -go around them instead of over them Y
A. I had no special reason for doing so.
Q. Why did you usually go over them than around them 1
A. It is much harder getting around them.
Q. WhyY
A. Because you have to crawl down on the sill.
Q. Is there much footing on the sill Y
A. No.
Q. It is a dangerous place to be T
A. Yes, sir.
Q. And anyone looking at it could see that it was dangero~Y
A. Yes, sir.
Q. You would not let your little brother go across there,
-· if you had one Y
A. No, sir.
Q. Because it is a dangerous place Y
A. Yes, sir.
Q. When you went down to the bridge on the afternoon in
question and got down on the sill and c.rawled around, you
say there were two and a half cars on the bridge Y
A. Yes, sir.
·
Q. While you were going around the car you
page 69 ~ saw Mr. Knowles!
A. Yes, sir.
Q. You were the first one to see him Y
A. Yes, sir.
Q. Were those ca.rs moving at alU
A. No, sir.
Q. Had they moved since you came in sight of them J
A. No, sir.
Q. They were standing perfectly still T
A. Yes, sir.
Q.
A.
Q.
cars
A.
Q.
A.
Q.
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Roy Farmer.
Q. Then you went down to report to Mr. Hill and Mr. Huntley, and came back Y
. A. Yes, sir.
Q. And were the cars still standing there f
A. Yes, sir.
Q. I am going to show you a set of photographs which I
may mention, if your Honor please, l1ave been submitted to
opposing counsel, and it is agreed, as· I understand, that they
tnay be· ·used in evidence without further identification by
the photographer who took them of what they purport to
show.
·
The Court: They are introduced, and they can be marked
at this point.
Mr. Williams: I offer in evidence pl1otographs 1, 2, 3, 4
and 5.
page 70 ~

Note: The pictures are so marked.

Mr. Williams: I ask you gentlemen to hold No. 1.
Mr. Williams:
Q. I show you first, Mr. Farmer, Photograph No. 1; do
you recognize that scene?
A. Yes, sir.
Q. Which way is that looking?
A. From Hurt towards Altavista.
Q. It looks north as the railroad runs in the direction of
Altavista?
A. Yes, sir.
Q. Do you see, there a coal car standing on the bridge·!
A. Yes, sir.
Q. That is just about the position of the coal car when
you went there that dayT
A. Yes, sir.
Q. Now, that coal car takes up all tlle walkway on the
bridge, doesn't it?
· A. Yes, sir.
Q. Would you attempt to walk the guard-rail-by that I
mean the wooden stringer on the left. of the track,-would
you attempt to walk that guard-rail and come alongside of
the car?
A. I have done it, but it is dan@:erous.
Q. You say the way you actually employed was to get down
on the sillt
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page 71 ~

75

A. Y~s, sir.
Q. Aiid by that you mean the parallel sills that

are displayed on the left side of the bridge 7
.A. They are not like that all the way across, though.
Q. Now, I will show you again Picture No. 2; do you reQpgnize that scene 7
.A.. 1:es, sir.
Q. What is that-.in which direction are you looking?
A. The same w~y.
Q. But a little loser to the same train?
_
A. Yes, sir.
Q. .Are you in position to say whether o;r not .a man can
walk over the to~ of these cars erect without striking the
steel work on the bridge f
.A... Yes, sir.
Q. There is ample room there 7
A. Yes, sir.
:
Q. I show you n~xt Picture No. 3, and I will ask you if you
rncognize that scene'
.
.A... Yes, sir.
[
Q. In which clir~ction is that taken t
A. Looking dowi1 the river.
Q. Looking dowµ the river directly from the bridge!
A. Yes, sir.
Q. Are you able to say from what point the photogr~ph
was takbn T
page 72 }- A. This looks like it might have been taken from
the higli,way bridge.
Q. You are exaQtly correct about that. .Now, I will show
you Photograph ~o. 4; you will notice in Photograph No.
4, Mr. Farmer, thflt there are two cars fully on the bridge
and one car pa;tial~y on the bridge. Is that about the position
the cars were m when you were there that day?
.A.. 1:es, sir.
I
Q. You will also notice, coming to the girders and steelwork of the bridgel there is a space for the I-beam, and then
those rods come tqgether. Is this I-beam the one you refer
to as being· easiest to walk on the left than the one on the
right?
.A.. ):es, sir.
Q. Coming along on the steelwork, it is apparently and ob~
viously a dangerous operation Y
A. Yes, sir.
Q. That picture shows there is a.bundant room for a man to
walk from the top of the car to the top of the bridge t
I

1

f
1

1

1
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Roy Fanner.
A. Yes, sir.
Q. Before leaving Picture No. 4, are yon able to say where

that was taken fromY
A. It was taken from the bottom up to the bridge.
Q. Do you mean the river bottom 0/
A. Yes, sir.
page 73 ~ Q. Turn back to Picture No. 3 and see if you
are able to place the point on Picture No. 3 from
which Picture No. 4 was taken? Can you see from looking
at Picture No. 3 about where the photographer was when
Picture No. 4 was taken Y
A. Some:where along here.
Q. That is somewhere in the edge of the plowed 1andf
A. Yes, sir.
Q. And you have your finger· about the fourth or fifth furrow from the left of the picture f
A. Yes, sir.
Q. The condition of that ground is such that a man can go
down there at any time during the year 7
A. Yes, sir.
Q. It is always possible to walk down there Y
A. Yes, sir, it is possible.
Q. Even on such a rainy day as this T
A. Yes, sir.
Q. Mr. Hill and Mr. Huntley went down and got Mr.
Knowles away! ·
A. Yes, sir.
Q. They went further in the low ground than the point
you meant!
A. Yes, sir.
Q. They went closer to the bridge t~an the camera was
which took Picture No. 4 t
page 74 ~ A. Yes, sir.
Q. And, as a matter of fact, they had to go under the bridge t
A. Yes, sir.
Q. You have your finger at the end of the abutmentf
A. 'Y"es, sir.
·
Q. So it was perfectly possible for anyone to go at any
time to the position the camera was in when it took Picture
No. 4f
A. Yes, sir.
Q. It was about half past two o'clock when yon found him
or half past three, or do you recall!
A. I don't recall.
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Roy· Farmer.

Q. It was sometime in the afternoon Y
A. Yes, sir.
Mr. Williams : That is all.

RE-DIRECT EXAMINATION.
By Mr. Sam C. Stowers:
·
Q. You say there is a path leading down over the hill to
this bridge, and that you frequently come down this path and
cross this interchange bridge Y
A. Yes, sir.
Q. Where does this path lead from T
A. It leads from the hill where the schoolhouse
page 75 } is.
Q. There are several houses built up on the hill?
A. Yes, sir. .
Q. This path leads down from the top of the hill to this
interchange bridge Y
A. Yes, sir.
Q. About how far is it from up at the schoolhouse where
the houses are built down to Mr. Hurt's office at HurU
Mr. Williams: Mr. Hurt's office?
Mr. Stowers: Mr. Hurt's office.
A. About three-quarters of a mile around the highway.
There is a sho.rt cut through there.
Bv Mr. Sam C. Stowers:
·Q. In order to get to Altavista, if you are walking, you
either have to go around by Hurt or go around by the other
road which comes in over the old bridge from another direction into Altavista?
A. With an automobile. If you are walking, there is a
short cut at the forks of the road which goes over the hill.
Q. It goes over to the interchange bridge Y
A. Yes, sir.
Q. Do people frequently walk the interchange bridge Y
A. Yes, sir.
Q. Now, :Mr. Farmer, Mr. Williams has asked
page 76 } you several questions about the photos; will you
please point out on this photo No. 4 about where
]\fr. Knowles .was found T
A. Right in here near this abutment.

\
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Q. Right near this abutment!
A. Yes, sir.
Q. That is under the bridge proper?
A. It is under the bridge ; yes, sir.
Q. Is there any walkway of any kind on the trestle up to
this bridge Y
A. Yes, sir, on this part here, but after you get on the
bridge there is no walkway.
Q. There is a walkway on the trestle up to the bridge on
the Altavista sidef
A. Yes, sir.
Q. You testified that the camera man was standing at a
certain position, as shown in Photo No. 3, when he took the
Photo No. 4; please point out to me where the man was standing when he took this one?
A. (Witness does so.)
Q. About how far is that, in your opinion, from the bridge f
A. About :fifty yards, I would say.
Q. About fifty yards?
A. Yes, sir.
Q. Now, I will ask you if, in Photo No. 4, one of the braces
to the bridge does not completely hide the number .
page 77 ~ and initial on the Virginian car on the Hurt side
of the bridge 1
A. It does.

Mr. Stowers: Mr. ·wmiams, you do not propose to have
tbe Court or the jury understand that these are the same cars
that were on the bridge at the time?
Mr. Williams: Certainly not. I do not know where they
a re, but these are railroad cars.
The Court : Go ahead, Mr. Stowers.
Mr. Stowers: That is all.
RE-CROS.S EXAMINATION.
By Mr. Williams:
.
.
Q. But you can read the numbers on the other cars as plain
as day from that point?
A. On that picture, yes, sir.
Q. If you move to one side or the other to get out of the
girder's way you could read iU
A. Yes.
Q. Did you ever try to read the numbers from the highway
bridge?
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A.
Q.
A.
Q.

No.
You do not ever use the highway bridge~
Yes.
If anyone was coming down No. 29, or from the vicinity
of Hurt, the highway bridge is a more convenient
page 78 } way of getting to Altavista than going out this
bridge?
A. Yes, sir.

Mr. Williams : That is all.
The Court: We will take a·recess. Gentlemen of the jury,
during this recess, or any other recess, do not talk to anybody about the case or allow anybody to talk to you about il
We will take a ten-minutes recess now.
RE-DIRECT EXAMINATION NO.. 2.
Ey Mr. Sam C. Stowers:
Q. Mr. Farmer., I believe you stated that these cars that
were on the bridge were loaded coal cars 1
A. Yes, sir.
Q. Mr. Williams has asked you if it is not dangerous to
wafk the stringer around by the side of the cars ; I will now
.ask you if it is not also dangerous to walk on the top of the
loaded coal cars?
..A.. Yes, sir, it is.
Q. Is there any walkway on the highway bridge at .A.ltavi sta other than just the main travel track of an automobilat
A. On the highway bridgef
Q. Yes.
A. No, sir.
Q. Is there any kind of walkway on the interchange bridge
further than you have mentioned?
page 79 } A.. On which bridge?
Q. The interchange bridge, the old main line
bridge?
A. No, sir, nowhere except on the ballast deck.
Q. And that is only up to the bridge proper? A. Yes, sir.
Q. And on the trestle only T
A. Yes, sir.
Q. You spoke of houses being up on the hill near the schoolhouse!
A. Yes, sir.
Q. About how many people live up there f
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A. Close to one hundred.
Q. And the· path leads from there down to the old main
line bridge over the hill Y
A. Yes, sir.

RE-CROSS EXAMINATION NO. 2.
Bv Mr. Williams:
"'Q. That brings about another question: Do you happen
to know whether the coal cars have their numbers anywhe.re
else than on the side!
A. Yes, sir; they have the numbers on the end.
Q. And as you walk on the tops of the cars yon can easily
see the numbers on the ends f
A. Yes, sir.
page 80 ~ Q. And walking across the cars, it is nothing like
as dangerous as going around the steelwork¥
.A. !No, sir. Both are dangerous, but going across them is
nothing like as dangerous as going on the steelwork.
BASILA. DALTON,
a witness on behalf of plaintiff', being duly sworn, testified as
follows:

Examined by Mr. Sam C. Stowers: .
Q. Mr. Dalton, were you with Roy Farmer at the time Mr.
Knowles was found under the bridge Y
A. Yes, sir.
Q. Was he found under the old main line bridge, which is
now used for an interchange trackf
A. Yes, sir.
·
Q. About where did you find him f
A. About 200 feet, !'should think, from the river-this side
of the river.
Q. Under the bridge T
A. Yes, sir.
Q. About how many cars were on the bridge, if you know f
A. I don't know exactly; about.two and a half, I believe.
Q. Was he under those cars f
page 81 r A. Yes, sir.
Q. What were they loaded with T
A. Coal.
Q. What did you do when you found him 1
A. We come to this end of the bridge and reported it to
Huntley and Red Hill at the tool-house.
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Q. Did he talk any when you went back?
A. We could hardly understand anything that he said.
Q. How did you happen to find out who he wasY
A. I don't know. I came back and they found out, some
of them.
Q. How did you happen to find him under the bridge 7
A. Roy Farmer was going around the steelwork on the side
of the car.
Q. Was he making· any noise at that timeY
A. I don't know.
Q. Is there any walkway of any kind on that bridge Y
A. There is a .board between the tracks.
Q. A board between the tracks? ·
·
A. Yes, sir, and when there are cars there, there is no walk
there.
Q. Do you remember- whether these cars were heavily
loaded with coal Y
A. Yes, sir; they were heavily loaded.
Q. They were heavily loaded Y
page 82 ~ A. Yes, sir.
Q. How does it happen that you were crossing
the bridge?
A. That is a near way from our house to town-to Altavista.
Q. Do people frequently use that bridge in coming into Altavista?
·
·
.A. No, sir.
Q. Did you understand what I say Y
A. Yes, sir.
Q. Was this bridge ever used by you before to come to
.Altavista?
A. Yes, sir.
Q. How often Y
A. I don't kn.ow that-several times a week.
Q. Several times a week?
A. Yes, sir.
Q. Do you see other people walking that bridge?
A. Not very often.
Q. Is there any kind of path leading to that bridge from
up where the people live on top of the mountain Y
A. Yes, sir.
Q. That is up near the schoolhouse that we are talking
aboutf
·
~. Yes, sir.
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~

Q. I~ that the way you boys came down whe~
you crossed?
A. Yes, sir.
Q. Did you help to get Mr. Knowles out from \lnder the
bridge!
A. No, sir.
Q. Do yoµ know who did?
A. Red Hill and Huntley.
Q. No one else that you know off
A. Roy Farmer, I think, but I am no"t sure.
page 83

CROSS EXAMINATION .
.ijy Mr. Sackett:

Q. Do I understand you were with Mr. Farmer on the
dav that Mr. Knowles was killed?

·A.

Yes, sfr.
Q. How were you all atteIUpting to get around these cars
that were on the bridge at that time?
A. I went over the top, and he climbed around.
Q~ Y QU went over the top and he climbed around t
A. Yes, sir.
·
Q. Why did you atteµipt to go over the top?
A. I don't know. I just happened to go over the top.
Q. Was it because you thought it less dangerous to go
over the top than to go a round t
A. No. I would be a little late getting around;
page 84 ~ I would have to wait for him to come around before I could attempt to go out.
Q. Mr. Dalton, do you consider it a dangerous thing to go
around these cars on a day such as this was?
A. Yes, sir, it is dangerous either way-going over or going around.
Q. There wfl.s nothing to prevent you or Mr. Fa.rmer from
seeing the danger, was there T
A. No, sir.
Q. Are you familiar with the numbers on these coal cars?
A. No; I don't know anything about the numbers.
Q. I mean, do you know that there are numbers on them?
A. Yes, sir.
Q. On both sides of the coal cars Y
A. On ·the end and on one side.
Q. As you walked over these coal cars, as· you approached
one end to cross to the other, could you see the numbers on
the endsf
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A. Yes, sir, you could see them.
Q. There was nothing to pr~vent you from. seeing them 7
A. No, sir.
Q. On this particular day, with coal on these .cars, was
there plenty of room for you to go over the cars and not come
in ~on tact with the structure of the. bridge above f
page 85· } A. Yes, sir.
Q. Yo1;1 did not have to lean over as you walked
along the cars 1
A. No, sir.
Q. Did the cars move while you were on the bridge Y
A. No, sir~
Qr Did you ever see them mov~ as you approached the
bridge?
.A. No, sir.
Q~ Did you go back-did yoµ go under the bridge to get
Mr. Knowles?
A. Yes, ~ir..
Q. Did you g·o down with them 7
A. Yes, sir, I went, and they said to call the ambulance.
Q. Did you hear Mr! lµiowles make any statement!
A. No, sir. I left.
Q. Did you have occasion t9 go back again-that is, di.d
you go back to the spot where Mr. Knowles was lying under.
the brWgef
.A. Yes, sir.
Q. Had the c~rs been moved f
A. No, sir.
Mr. Sackett: That is all.
Mr~ Stowers : That is all.
page 86}

BRICE T. COCKE,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:
Examined by Mr. Sam C. Stowers:
·
Q. Mr. Cocke, I believe you are one of the members of the
undertaker firm of Flynn & Company, located at Altavista t
A. Yes, sir.
Q. How long have you been in that business?
A. I have been in the business at ·Altavista three years.
Q. Were you called upon that aay to come and take charge
of Mr. Knowles after he was hurt at Altavista?
A. Yes, sir.
·
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Q.
.A.
Q.
.A.
Q.
A.
Q.
A.
who.
Q.

Did you go out there to where he was foundY
Yes, sir, I went out and picked him up.
Where. was he at the time you got out there Y
Out under the trestle on the ground.
The trestle or the bridge 1
The bridge, or whichever one you want to call it.
Who called you to come out there Y
Someone from the Virginian station; I don't know just

Did you go down and help bring him out t
A. Went down and put the cot down right where he was

laying and put him on the cot and brought him out.
Q. Do you know whether or not he !lad been
page 87 ~ moved any hef ore you got there T
A. I think he had been turned over. He was
probably on his face, and he had just been turned over. There
was a coat lying under his head..
·
Q. What was the condition of the ground there?
A. Mud over shoetop deep and leaves and everything
around there.
Q. Where did you take Mr. Knowles?
A. Carried him to Memorial Hospital.
Q. Where did you first take him t .
.
A. Lynchburg Hospital. I first carried him up from there·
to Main Street and stopped in front of my place, and got a
hot water bottle and sweater.
,
Q. How long did he stay in front of your place before you
took him to Lynchburg?
A. All the time together I expect was about an hour.
Q. Why did you hold him T
·
A. I was waiting for the doctor to come and go with me.
I was not holding him.
Q. What doctor was that!
A. Dr. Kent.
Q. The railroad surgeon f
A. Yes, sir.
Q. Did he ask you to wait until he came backt
A. Yes, sir; he said he had to go to his office,
page 88 ~ and for me to wait until he came back.
Q. Do you know what he went to his office for °l
A. No, sir.
_
·
Q. He was gone about an hour f
A. I judge about an hour.
Q. Did Mr. Knowles seem to be suffering during that time Y
A. I should think that he was.
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Q. Did Mr. Knowles, at any time on the way to the hospital, make any statement to you about" how this occurred Y
Mr. Williams: Your Honor, I object to that testimony. If
the answer is "no" there is no objection.
·

A. I was driving, and I didn't hear anything at that time.
Bv Mr. Sam C. Stowers:
·Q. Did he at any time make any statement to you as to
how it occurred?
The Court: Answer, did he make any statement.
·witness : He did.
Bv Mr. Sam C. Stowers:
·Q. Where was that?
A. When we picked him up off the ground and put him on
the cot.
Q. How long was that after you had been called f
A. I don't know. Dr. Kent was there at the
page 89 ~ time, and we were covering him up with a blanket
after we put him on the cot.
·
Q. How long after you were called before he made the
statement?
A. I don't know how long it took me to get down there and
pick him up.
·
Q. About how long?
A. About thirty minutes-hardly that long; about. twenty
minutes.
Q. What did he say?

Mr. Williams: ,ve object. We would like for the statement to be made outside of the presence of the jury. It may
be objectionable.
The Court : All right; retire to your room, Gentlemen.
Note : The jury retired from the courtroom.
Mr. Sam C. Stowers:
Q. What did he say?
A. He said that he fell, and that is all I remember that
he said.
Q. Did he· say what he was doing at the time he fell?
A. He had some waybills in his hand, some of the railroad
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page 90

~

papers, and I .g·ave them to somebody and told
them to give them to Mr. Witt.
Q. Did he tell you what he was doing when he

fell?
A. No, he didn't say what he was doing when he fell, I
don't think.
·
The Court: Do you withdraw the objection¥
Mr. Williams: We withdraw the· objection.
The Court: Can you repeat what was said when those
questions were asked you 1
Witness: Yes, sir.
Mr. Stowers: I have another question.
The Court: What is the other question f
Mr. Stowers: Were there any cars standing on the bridge
at that time!
The Court: There is no conflict about that.
Mr. Stowers: I want to ask something that is in conflict.
The Court : I think you had better bring the jury back~
Note : The jury returned to the courtroom.
The Court: I think it would be safer and more accurat~
for Mr. Phlegar, the Reporter, to read ~hat to the jury.
Note: The testimony taken during the abse11ce of the jury
was read.
The Court: Those questions are admitted.
page 91 ~ By Mr. Sam Stowers:
·
Q. Do you know what became of those waybillsto whom they were given 7
A. They were given to Mr. Witt, and after that I don't
know.
Q. Who is Mr. Witt Y
A. The agent of the South~rn at Altavista.
Q. How many of those waybills and papers did you see
there!
A. Oh, a little pack about quarter of an inch thick-a bunch
of papers.
Q. You think that they were waybills Y
A. That is what somebody said they were. I didn't look
~t them. There was a bunch of tp.em.
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Q. And Mr. Witt, the depot agent of the Southern Railway
took them?
A. Yes, sir.
Mr. Williams : Didn't you say they were given to somebody?
Witness: I understood some gentleman gave them to Mr..
Witt.
..

By Mr. Sam C. Stowers:
Q. Who helped to get Mr. Knowles out (rom under ~e
bridge?
A. Mr. Martin, from the Riverside Service Station, and
there were twenty-five or thirty people standing
page 92} around there. Mr. Holt from the Virginian station
helped to carry the cot down, and he kept it from
.going throug·h the mud, but he did not help bring- it baek. ·
Mr. Sam C. Stowers: That is all.
Mr. Williams: No cross examination.

JOHN L. HURT, JR.,
a witness on behalf of the plaintiff, being duly sworn, tes-

tified as follows:
Examined by Mr. Sam C. Stowers:
Q. Your name is John L. Hurt, ,Jr.t
A. Yes, sir.
Q. vVhere do you live, Mr. HurU
A. At Hurt 's station, near Altavista.
Q. I believe that the line or lines of the Southern Railway
run through your property?
.A... Yes, sir. ·
Q. About how far does it run through your property, Mr.
Hurt?
A. Well, it runs through my property about a mile and a
half, the main line, and also the connectin~ track runs through
my property a little less--:,probably a mile.
Q. How long have you hved there?
A. Twenty years.
.
Q. About how far is your home from this line Y
page 93 } A. It is about quarter of a mile at the nearest
place.
·
Q. Do you also have an office at Hurt?
A. Yes, sir.
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Q. To transact business t
A. Yes, sir.
Q. How close is this office to the main line or to the interchange track?
A. It is ·at the interchange track. It almost touches the
right-of-w~y; the main line possibly is three hundred feet.
Q. I suppose you are thoroughly familiar with the arrangement of the railroads there t
A. Yes, sir.
Q. You are also familiar with the bridge and trestle on the
old main line used for the interchange track of the Southern
Railway over Staunton River Y
A. Yes, sir.
Q. Is this bridge a.nd trestle over Staunton River used for
the interchange·track in about the sam~ shape it has been since
you. lived at Hurtt
A. The trestle has been changed since I have been there.
The bridge is in the same shape, so far as I know.
Q. How has the trestle been changed T
A. I think the railroad people call it a valley-way or walk-way that has been built.
·
page 94 ~ Q. Is there any walkway across the bridge?
A. No, sir-that is, there is no walkway on the
side; I think there is a plank in the middle of the track.
Q. Then I understand on this bridge or trestle there has
been a walkway approach on the trestle up to the bridge but
no walkway on tbe bridge Y
A. That is right. The walkway on the trestle is on the
side. In other words, you can walk along the trestle with a
car on the trestle---0ertainly on the up-river side.
·
Q. The west side?
A. Yes, sir.
Q. Are you also familiar with the highway bridge across
·
Staunton RiverY
A. Yes, sir.
Q. About how far is the highway bridge from the old main
line or interchange bridge T
A. I never had occasion to measure it, but I imagine three
hundred feet.
Q. Three hundred feet f
A. Yes, sir.
Q. How is the traffic on that road Y
A. The traffic- is very heavy.
Q. Is there any walkway provided on the highway bridge Y
A. No, sir. It is just a concrete bridge.
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Q. Is it a national highway¥
A. It is United States Highway No. 29. I don't
know whether you call it national.
Q. About how long is the interchange track to where it
connects with the Southern Railway connection on the Pittsylvania side?
A. Do you mean from where it leaves the river up to where
it connects with the main line?
·
Q. Yes.
A. It is mighty close to a mile~a g·ood mile, but I never
measured it.
Q. Is it single track or double track 7
A. About half each, I would say. The lower part down next
to the river is sing·le track; where the old depot used to Ue
is the main line, and then there is a single tracJ{ above that~
and there is a single track south.
·
Q. Who is the depot agent at Hurt nowt
A. Mr. J. L. Jacobs.
Q. Did you know Mr. Knowles?
A. Yes, sir.
Q. About how long was he agent at Hurt, if your remember?
A. Well, I don't remember exactly. I know it was several
months, three or four months and maybe five.
Q. Did you ever have occasion to come in contact with Mr.
Knowles!
page 96 ~ A. Yes, sir. I have ridden him back and forth
going· to Hurt.
Q. You say you have ridden him several times from Altavista to Hurt!
, A. Yes, sir, rig·ht along by the railroad.
Q. How is that?
A. The l1ighway runs right alongside of the exchange track.
Q. You mean the highway runs along up near your office?
A. Yes, sir; the highway runs right back of my office, and
there is a hard road in front of the office, and those roads
join just like the railroad joins.
Q. v\Tho were the agents before l\.fr. Knowles was at Hurt?
A. 1\fr. Jacobs has been ag·ent there for years, and this fellow I forget now his name; there used to be an agent at Gretna,
who was ag·ent for awhile, and then Mr. J. R. Davis was
agent. That was years and years· ago. Mr. Davis' son was
there, and I imagine he was substitute, but I don't know.
Q. Do you remember a time when the Southern Railway

page 95

~
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had a shifter at Hurt that pulled these cars over towards
Hurt depot?
Mr. "Williams: If your Honor please, we object to that line
of evidence on the ground that it is irrelevant. It
page 97 } was long ago in point of time, and we see no relevancy ·between that evidence and the present case.
The Court: Perhaps the evidence might be relevant, and
I overrule the motion.
Mr. Williams : Exception.
A. I would not say that they had a shifter at Hurt; there
has never been a time when a shifter stayed there-'-eerta.inly
at night.

By Mr. Stow·ers:
Q. State what you do know about it¥
A. I can't say there is very much I know, only I have heard
railroad men say that there was a shifter broughtThe Court: (Interposing) That is hearsay. Don't say
un]ess you know.
Witness: I don't know of my own knowledge about a shifter.

By Mr. Sam C. Stowers:
Q. You say you have picked up l\fr. Knowles and have
taken him to Altavista?
A. Yes, sir.
Q. When you took him to Altavista, where did he get offt
A. I don't know, but J think at the Virginian depot. I
just picked him when I saw him walking on the road. I
know I have done that several times.
Q. Do you know whether or not these different
page 98} depot agents, as well as Mr. Knowles, have checked
these cars, gotten the numbers and initials, on the
_
railway interchange at Altavista?
A. Yes, I know that it is their business to check these cars.
I know that they were frequently at the station and I have
asked them about it.
Q. Was the station locked up?
A. Yes, sit; I have been there, and couldn't get into the
station in station hours. I do not mean the whole building,
but the room where the agent stayed.
Q. What kind of man did Mr. Knowles appear to be?
A. A man probably fifty-five or sixty years old. I didn't
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know him well, but I knew that he was substitute agent there.
Q. Is that all you know about him?
A. Yes, sir.
Q. Did he seem to attend to his duties f
A. Yes, sir; he seemed to be right on the job and many
people liked him. He was an active man and agreeable.
Q. Can the numbers and initials on those cars, standing
on the interchange bridge, be read from the highway!
A. No, sir. Some of them can be read, but all could not
be. Unless the number is real clear you can't even read it
on the deck. You can't .read it hardly at all from the bridge
because the bridge has the cross-pieces on it. If
page 99 ~ it is a clear number you can see it.
Q. Are all of those numbers clear!
A. No.
Q. What about reading the numbers from the ground, down
in the bottom?
A. I don't think you can get down there for the mud and
water, and you can't well get over the bottom.
Q. Do you know how wide the right-of-way of the old track
is under the bridge?
A. I know on my side of the river it is 75 feet-37% feet off
the center. I will say in that connection, that that ~ight conflict: The railroad map shows 40 feet, but in my deedMr. Williams: You need not go into that. We can go into
that some other time.

Bv Mr. Stowers:
Q. Did Mr. Knowles have any helper at Hurt, or Mr. Ja..
cobs?
A. No, sir, I never heard of a helper there.
Q. When they left the depot, then they had to lock it; is
that right?
A. Yes, sir.
0

Mr. Williams: You said lock the agent's room f
Witness: Yes; the agent's room was locked.
By Mr. Stowers :
·
Q. Was there anyone there at all to handle the
page 100 } business when the agent left T
A. No, sir. I have been there to see the agent,
and I tried to phone the agent, and there was no one there to
answer the phone.
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. Mr. Williams~ I object to that is irrelevant and as tending to prejudiceThe Court: I instruct the jury not to consider that. It is
not a part of the case.
Mr. Frank W·. Stowers ~ We take an exception.

By Mr. Sam _C. Stowers :
Q. I understand you to say there was a walkway on the
trestle part! ·
.A. Yes, sir..
Q. Was there any. walkway at all on either side of the
bridge proper Y
A. No, sir.
Q. Has there ever been one f
A. No, sir, not since I have been there.
Q. I believe the walkway on.. the trestle is on the light-hand
side going from Altavista-the main walkwayt
A. Going south it would be on the right.
Q. How many houses, if you know, or about how many
houses have been built up on the hill, in which families live
now near the schoolhouse Y
A. Up on the Prospect road t
page 101 ~ Q. Yes.
A. There are thirty new houses, or so-called
new houses, that have been built in the last few years, arid
about forty in all.
Mr. Williams: Can we, with deference, raise the question
of materiality? I do not see the materiality of it to the present issue, and we object.
The Court: What materiality has that in this case f
Mr. Frank C. Stowers: If your Honor please, they brought
that out.
The Court: Who brought it outf
Mr. Frank W. Stowers: Mr. "Williams brought it into this
record.
The ,Court: I am under the impression the plaintiff brought
it out, but I don't see that it makes any difference who brought
it out as to the number of people living on Prospect Hill.
Mr. Sam C. Stowers: If· your Honor please, we do not
insist on it.
The Court: As to the number of houses on Prospect Hill~
io not consider it.

•
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page 102}

CROSS EXAMINATION.

By Mr. Williams:
Q. I believe you said, Mr. Hurt, that it is possible to walk
along the trestle with cars stancling on the trestle t I IJ.ID
not referring to the bridge but the trestlet
·
A. Yes, sir.
Q. But you cannot walk along the bridge with cars on it!
A. No. It might be possible to squeeze along there some
way, but I would not try it.
Q, You have not tried ttf
A. No.
Q. And you would not do it f
A. No.
Q. Because it is too dangerous a risk?
A. I have not tried walking alongside of the car.
Q. Because it is too dangerous a risk?
A. Yes.
Q. There is not any place left for a man T
A. No.
Q. A man trying· to get along there is taking a long chance
or risk!
·
A. Unless he could go over the top of the cars.
Q. It would be a ·very dangerous thing, you say?
A. I wou Id not try getting on the side of the
page 103 ~ cars.
.
Q. Now, you said you have ridden Mr. Knowles
back and forth to Altavista several times; where did you pick
him up?
.
A. I picked him up half along between.
Q. Between what?
A. Between Altavista and Hurt.
Q. That is on the highway bridge?
A. It is possible I have.· I remember distinctly picking
him up in the car, I don't remember where, but it is possible
I have picked him up at my office door.
Q. And you may have picked him up in Altavista·,
A. Yes.
Q. And you may have picked him up on the highway
bridge?
A. Yes.
Q. You picked him up as you would any other man or
neighbor whom you saw walking along the road 7
A. Yes.
Q. You would not leave the court and jury under the im-
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pression that it is always muddy between the highway bridge
and the train bridge, would you 7
A. I do not know how to describe it, but it is a bad place
in there. There are leaves in the summer.
Q.. It has to be dry enough to put in the plow?
A. Yes.
Q. I will show you Picture No. 3, and ask you
page 104 ~ if that does not look like people do get down there
.·
sometimes T
A. Yes ; I know that they do.
Q. So a fellow could go down there without having to

swim?
A. Yes.
Q. And without having to get into the mud f
A. Yes; it is possible. Q. What I am trying· to bring out is that at times there is
no mud there 7
A. Yes.
.
Q. Plenty of times f
A. Yes. This is mighty red land.
Q. Of course if you could get down to the point shown in
the picture there would be no difficulty in reading numbers
on the cars, would there?
A. I don't know about that. The cars would be up t:he
river, and it might be thirty or thirty-five or forty feet.
Q. I show you Picture No. 4, and ask you if you can read
th<?. numbers on those cars¥ A. Yes, I can read the one on the end, but I can't read
this one, and that is the point I am making.
Q. You could stop and read it to the right and left?
A. No, I could not.
l\fr. Frank C. Stowers: If your Honor pleaes, these are
not the same cars. The Southern Railway Compage 105 ~ pany had possession of them, and when they took
these pictures there was no reason why they could
not have taken the pictures of the cars on the bridge when
1\fr. Knowles was hurt, and we object to the testimony in reg·ard to these cars. The pictures are of different cars and
may have had larger and better letters.
The Court: The objection is overruled.
:Mr. Frank C. Stowers: We except.
Mr. Williams : .That is all.
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RE-DIRECT EXAMINATION.
By Mr. Sam C. Stowers:
Q. Mr. Williams has asked yo.u if it was not dangerous
to go around the side of the car; he has also asked you if it
was not so dangerous that you would not undertake it. I
will ask you if it is not also dangerous to go over the tQp of
a heavily loaded coal car and undertake to read the numbers
and initials from the side upside down.
Mr. Williams: I object to that, if your Honor please, because the evidence in this case and the pictures show that
the cars have numbers on the end and they do not have to
read them upside down.
The Court: I will overrule the objection.
Mr. Williams : Exception.
A. A man would have to lean over the side to
read. If the car was loaded with coal the man
could read it right so, but if it was empty he
would have a right hard time.
page 106

~

By Mr. Sam C. Stowers:
Q. The question I asked you, if it is not dangerous to go
over a heavily loaded coal car and do that 7
A. If it is not dangerous 7
Q. Isn't it also dang·erous to go over a heavily loaded coal
car and undertake to read those numbers T
A. It would be dangerous to me. I would not undertake it.
RE-CROSS EXAMINATION.
By Mr. Williams:
Q. I believe you said in your opinion that is the only way
to do it?
A. I said if· I had to do it I would certainly go over the top
of them. I would not go over the side.
Q. You do know that the cars have numbers on the ends,
do you not?
A. I am positive that they have them on the side, and I
think there is a small number on the end.
Q. I ask you to look at picture No. 2 and say here if these
cars do not have the numbers on the ends?
A. These do.
A. I pay very little attention to railroad cars.
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Q. Yon do not know about the others f

page 107 }

Mr. Williams: That is all.

By Mr. Sam C. Stowers:
Q. It haR been asked you, after showing yon a picture that
seems to have been made in the summertime. about the condition under this bridge, or near this bridge,' in the bottom;
what is the condition there in the month of January?
A. In .T anuary it is as bad as it can be, and .there is old
tangled corn there. I do not see how a person could get there
witliout getting muddy. The corn raised on the river is full
of cockle burrR.
Q. How about in .Tanuary?
A. It is apt to be muddy. If it was a.ft.er a storm it would
be extremely muddy. Frequently I do not hunt down in the
bottom with cockle burrs---there are too many for the dog.
Q. You said the width of the right-of-way is 75 feet?
A. The width on the south is exactlv 75 feet.
Q. Is it possible to stand on t4e 1:ig·ht-of-way and read
the numbers Y
A. The trestle is on the north side. I am not familiar with
the right-of-way. On the 37-foot space underneath you would
be under the cars and couldn't read anything.

page 108}

BERNARD DRISKII.L,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows :
Examined bv M.r. Sam C. Stowers:
Q. Where· do you live?
A. In Altavista.
Q. What is your business T
.A. Clerk for t.he Virginian Railway.
Q. How long have you been working for the Virgfoian
Railway?
A. Around sixteen years.
Q. Have you worked all that time at the station at Altavista?
A. AH except five years.
Q. Where were you during that five years Y
A. I was at Victoria.
Q. When dicl you come back to· Altavista from Victoria Y
A. In October-I went back to work October 25. 1937.
Q. Where were yon working on January 22, 1938?
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A. I worked in Altavista.
Q. Did you, on that date, talk to Mr. KnowlesT
A. Yes, sir.
Q. How did you talk with him Y
A. He was over there in the morning in the office, and
I talked to him, and also talked to him on the telephone.
Q. A.bout what time was it you talked to him
page 109 } on the telephone?
A. Well, the last time I talked to him on the
telephone I judge was about 2 :05.
Q. What did you tell himT
A. I told him there was an extra coming in with nineteen
cars of coal for him.
Q. Do you remember what he said T
A. He said 0. K., that he would be over as soon as he
could. ·
Q. Now, you say yon had called him about that time T
A. I reckon some davs we called him three or four dozen
times for the car records and so forth.
Q. The last time you called him telling him that cars were
coming- in was about 2 :05 T
A. Something- like that.
Q. Do you 1:emember wl1ere those cars that were placed
on the interchange trark we.r(l at the time you called him?
A. They were not on the interchange track at the time I
called him; they were coming in.
0. How long was it before they were placed on the interchange?
A. I would Ray sometl1ing- Hirn five minutes.
Q. w·hen did you next see l\f.r. Knowles?
A. I have not ~een him Rince that morning.
Q. Whv did von call him?
page 110 } A. I called him to tell him about the cars. It
is customary to call him and tell him the cars are
coming in.
Q. "Where were t]1(l~e N\ rs plared?
A. They were placed on tlle Southern connection.
Q. v\Tere any of 1l1em on the bridge over Staunton River
on the interchange track?
A. A few of them ; yes, sir.
Q. And wher(' were the others?
A. The others were thii;; side, on the wooden trestle.
Q. On the Campbell side of the river?
A. Yes, sir.
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Q. Did you that afternoon ]earn that Mr. Knowles had
been found under the bridge?
A. Yes, sir.
Q. About what time did you learn that T
A. I would say it was between 3 :15 and 3 :30.
Q. Between 3 :15 and 3 :30 T
·A. Yes, sir.
Q. How did you find that out?
A. The boys came into the station and told us about it and
asked to call the ambulance and also the doctor.
Q. About how long had Mr. Knowles, if you know, been
working at Hurt depot.?
·A. Mr. Knowles was there when I was transferred back
to Altavista.
page 111 ~ Q. He was there in October when you were sent
back?
A. Yes, sir.
Q.- You had called Mr. Knowles at 2 :05, and he was found
about an hour lafa:~rY
A. Something like that ; yes, sir.
Q. Did Mr. Knowles and other people who ran the station
at Hurt check the cars ·that were interchanged from the Virginian to the Southern?
A. Yes, sir.
Q. Did they check them while standing on the bridge?
A. Yes, sir; they clrnckod thC'm on the bridge.
0. While they were on the bridge?
A. Yes, sir.
Q. Whv did thev have to make thoRe ··checks?
A. Weil, tlrny l1ad to clrnck them to see that the car numberR and waybillR checked tog·ether; and another reason is
to list tl1e cars, how they stand, whether north or south, so
when the train crew comes thev will know how to switch
··
them.
Q. If I understand, when the train crew comes, the depot
ag-ent at Hurt has to ha.ve tl1e numbers and initials to give
to the conductor on tl1at train?
A. Yes.
Q. How is tllis checking done?
A. You 11ave to list eacl1 car-the number and
pR~e 112 } initial of each car.
·
Q. What does that have to compare with f
A. Tt. bHs to compiwe with the wayMH.
Q. Where do you get the wayhiU?
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A. We deliver it to him when he comes over for it.
Q. Do they always get the waybills before they are checkedf
A. No, sir.
Q. When they do not get the waybills before they are
checked, how do they do it f
A. They list the car and check it with the waybill.
Q. They check the cars and compare them with the waybills T
A. Yes.
Q. What do you mean by.checking?

A. Listing each car by the initial and number.
Q. When these cars come in on the Virginian Railway that
are routed over the Southern, what does the · Virginian do
with them!
A. They shove them out on the interchange track or the
Southern connection.
Q. How far out do they shove them!
A. Well, it depends on the size engine they have; they don't
allow the large engines to go on the wooden trestle.
·
Q. Are they interested in shoving them back
page 113} any further than to g·et them.back out of the wayT
A. That is all.
·
Q. And when they are gotten out of the way, as I under.:.
stand it, they project on the trestle and sometimes on ·the
bridge!
A. It is according to how many cars they have.
Q. To whom does ·this interchange track belong!
A. It belongs to Southern Railway.
.
·
·Q. And, as I undei·stand it; it connects with the. Virginian
road near the Virginian depot Y
A. Yes, sir.
Q. Do you remember where these cars were routed-any
of them?
A. Well, they are both directed north and south.
Q. Do you know where they came from?
A. A 11 of them are from the West Virginia coal· fields.
Q. When these cars are placed on this trestle or bridge,
as I understand you, it is the duty of the depot agent at Hurt
to get these numbers; is that correcU
Mr. Williams: I object to that. This gentleman is not
stationed at Hurt, and we object unless he has the rules.
The Court: I sustain the objection.
Mr. Frank C. Stowers:' We except.
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~ Note : The jury retired from the courtroom
page 114} for the purpose of getting into the record what
witness would testify if permitted to do so
in response.to the question last asked.

·the

Q. (The question was read.)
A. Yes, sir.

By the Court :
Q. How do you know what the directions and orders of
the Southern Railway are f
A. It is customary-I have been working· there for eleven
years, and, when I first went to work there, that is the way
they handled them, and when I came back they handled them
that way.
The Court: I permitted you to testify right fully as to
what the custom had been, and I would not sustain an objection to that, but when you are testifying about what the
duties and instructions of the men are, that is not proper,
and I sustain the objection.
Mr. Frank W. Stowers: Will your Honor permit him to
testify to the custom T
The Court: He has testified to that-if he has knowledgH
of the relationship between the agents and the railroad company.
Mr. Frank W . .Stowers: We think that he should answer
as to the custom.
·
The Court: He has testified as to phoning the
pa.ge 115 ~ agent and the agent coming.
Mr. Frank Vv. Stowers: We save an exception.
Note: The jury returns to the courtroom.
By Mr. .Sam C. Stowers:Q. Wl1a t has been tl1e custom over the number of years
that you have worked with the Virginian Railway in getting
the initials and tfa~ numbers from the cars while standing
on the interchange bridge?
A. There is not. but one or two ways to get them-that is,
to go over the top or the side.
Q. Has that been the way that they have been getting them
at Hurt. since you have been working for the Virginian!
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A. That is the only way I know of getting them.
By Mr. Williams:
Q. That is while the cars are standing on. the bridge Y
A. Yes, sir.
.

By Mr. Sam C. ·Stowers: ·
·Q. Do you know of any other way to get these numbers and
initials Y
A. No, sir.
Q·. Can these numbers and initials be gotten at ·au times
at any other place than where they are placed by your
shifter?
A. Do you mean after they are placed Y
Q. (The question was read.)
page 116 ~ A. No, sir. After they are placed that is the
only place to get them.
Q. You do not understand me. Can these numbers be gotten at all times before these cars lea.ve your road?
A. No, sir, not at all times. Sometimes they can get them
before they leave our road.
Q. When these cars are pushed back by your engines on
to the trestle and on to the bridge. of the interchange track,
when are they taken away from there 7
A. Well, they don't have any special time.
Q. I mean what takes them away from there?
A. They don't have any spc~cial crew to take them away.
Sometimes they run a special crew there to take them out, and
sometimes a local does.
Q. After the .crew comes and takes these cars up on the
bridge, has the depot agent any time then to check the cars
and to get the initials and numbers?
A. After they pick them up?
Q. Yes.
A. I should not think that they would.
Q. What do they do with them when they pick them up 7
A. They move them right away.
Q. Where do they move them to Y
A. In whichever direction they are g·oing-north or south.
Q. Can these numbers and initials be read from
page 117 ~ any place other than on this bridge and trestle
when the cars are on there?
A. No, sir.
Q. Wha.t are the conditions of the numbers on these railroad cars?
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A. Well, some. of them are old cars and you can't hardly
see the figures at all, and some of them are plain.
Q. What size are the numbers shown on the different cars?
A. All roads do not have the same size letters.
Q. These cars that we now speak about, were they some
of your Virginian cars Y
A. Yes, sir, some of them were Virginian cars.
Q. What is the size of the numbers on the Virginian cars?
Are they large numbers or small numbers?
A. Well, they are not t.he largest I have seen and they
are not the smallest. I would say on the side of the car, just
rough guessing, about five inches on the side of the car and on
the end of the car they are small.
Q. Do you remember a time when there was a shifter that
would take these cars up and pull them off the bridge in tl1e
direction of Hurt?
A. Yes, sir; they used to have a regular yard engine or
yard shifter.
page 118 ~ Q. Was it necessary then or essential to check
these ears while standing on the bridge!
A. When they had tJ1e yard engine on the train crew handled
them.
Q. The train crew that l1andled the yard engine; is that itf
A. Yes, sir.
Q. ,,Then was that put on, if you know,-about when?
A. No, sir, I couldn't recaU the date.
Q. Do you know about when it was taken off?
A. It was tnkP.n off along during· the det>ression. I don't
remember when it was taken off.
Q. But it was taken off, and since that time the agents
have been doing the checking?
A. Yes, sir.
Q. ·while tl1is yard crew was there, did the agent ha.ve to
check these ca.rs like thev do now?
A. Not. tlia t I know of.
l\Ir. Sam C. Stowers: AU right.
The ~ourt: Gentlemen of the jury, as I have before told

yon. do not discuss the case or permit an~rbody to discuss it
with You. We will take a recess until after lunch-until 2
o'clock.
N otc: At 1 o'clock a rec<?ss was taken until 2 o'clock.
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page 119}

AFTERNOON SESSION.

Rustburg·, Virginia, September 26, 19?9.
The Court met at the expiration of the recess.

Present:

The

same patties as heretofore noted.

BER.NARD DRISKILL,
a witness on behalf of the plaintiff; takes the stand for
CROSS EXAMINATION.
Ex_ami~ed by Mt. Willi.ams :
Q. Mt. Driskill, is your office at Altavista a twenty~fout
duty one?
.
A. No, sir ; sixteen hours.
Q. That would be from when to when 7
A. 8 A. M. to 12 midnight.
Q. The agent at Hurt during the inonth of January was
an eig·ht-hour a.gent there?
A. Yes:
Q. That would be ftoni wh~n to when Y
A. 8 to 5.
Q. 8 to 5 with an hour oft for htnch?
A. Y~s, sir.
Q. When you got word that the eastbound Virginian train
was coming and bringing· coal to the Southern, I suppose
that would be well in advance of the actual arpage 120 ~ rival of the train, ,vould it not t
A. Yes, sir .
.Q. And, as soon as you got the information, you would
telephone it over to the agent at Hurt T
A. Yes, sir.
Q. Tha.t would afford him ample time to get over there
hv the time of the arrival of the train it!=!elfY
· A. Sometimes it would and sometimes it would not.
Q. How much notice would you get in advance of the arrival of the train?
A. Rig·ht oftbancl I coulcln 't say; sometimes it would be
as much as two hours and sometimes more than that.
Q. But it would be at least two hours in advance of the
coming· of the· train Y
·
A. No, sir, not necessarily two hours.
Q. How much then T
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A. It is guessing. Sometimes they would notify us that
these cars were coming and to get them out as soon as they

could.
Q. Soon ,after they left Roanoke Y
A . .Yes, sir.
Q. And, of course, you have the running time of that train
from Roanoke to Altavista in which to notify the agent t
- A.. Yes, but you can't arrive at a specified time.
page 121 ~ Q. Of course the train might not arrive as soon
as you expect 7
A. No.
Q. But you can pretty accurately gauge it?
A. Sometimes you can and sometimes you can't.
Q. On the day in question, January 21st or 22nd,-the
22nd,-that was Saturday, I believe you say you called Mr.
Knowles about 2 :05 to tell him the train was earning with
coal for the Southern f
A. I told him the train was there.
Q. Had you called him at a.ny time before thaU
A. I bad called him but not about· this coal.
Q. Had you called him about any coaU
A~ After the local had gone~
Q. When yon called him was the train actually there f
A. Yes, sir.
Q. Had you completed the switching!
A. No, sir.
Q. A.s a usual thing, the eastbound "Virginian trains have
the coal on the head end Y
A. Yes, sir.
Q. Which mea.m; that the train had to run ea~t past the
depot, and the engine cuts off and comes back up the passing
track to set the coal off; isn't that truef
A.. No; they stop the train above the station
page 122 r and cut off the cars and pull down below the
switch.
Q. So that they do not run the whole train past f
A. No.
Q. Do they ever run the whole train past?
A.. Yes, sir.
Q. Do you recall on this date whether that was done?
A. No, sir, they did not.
Q. That is, they stopped the train before they g-ot to the
Southern switch at the head end Y
A. Yes, sir.
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Q. Did l\fr. Knowles come over to Altavista in response to
your call?
A. No ; I didn't see him. The next thing we knew the boy
·
reported him.
Q. Then he did not get the waybills for these nineteen cars
in question, did lie Y
A. No.
Q. So far as you know, between the time you called him
and the time you learned of his death or injury, he had not
been to the depot in Altavista T
A. No, sir.
Q. You were there all that time?
A. Yes, sir.
Q. You can say positively then that he had not bPen over
to your depot then Y
page 123 ~ A. Yes, sir.
Q. In a great number of instances, when you
have notified the Hurt agent that Southern coal is coming into
Altavista. on the Virginian, there is ample time for the agent
at Hurt to get over and check the cars as they come in.
A. As stated 'before, sometimes it is and sometimes it
isn't.
Q. Which is more-the isn 1t or is, or is there any comparison?
·
A. Well, I would say he has more time now to check the
.
cars than be did before.
Q. Usually there is amp]e advance notice for l1im to get
over and check the cars as they run bv?
A. For the last twelve months they" have been given more
advance notice tl1an in the past.
Q. So, as a g·eneral rule, tl1ere is ample time for him to
check them hy the a,g·ent standin1,t on the platform at Altavista with the waybiHs in his hand as the cars go by.
A. He doesn't have the wavbills.
o~ What has lie?
..
A. A pencil and a piece of paper.
Q. Does he not get any hilling off the train its~lf?
A. I don't unclen;tand the question.
Q. Is it not true that a member of the incoming train crew,
the head brakeman or someone, hands off the
page 124 ~ hilHng at the Altavista station as the train goes
by?
A. Sometime~ thP.v do and sometimes thev don't.
Q. If the man on the head end does not hand them off, who
does?

106

_Supreme Court of Appeals of Virginia.

Bernard Driskill.
A. The conductor.
Q. Suppose the train stops west of Altavista and they cut
off the engine and shift, is there any billing at all to check
the cars with?
A. It depends on who has the bills.
Q. If the head end man has them, they· can be checked
there?
A. If the head end man lms them, he hands them to us, and
we write them up so as to turn the bills loose.
Q. Doesn't the head man ever hand the bills to the station
agent?
A. N <?; he hands them to the emplo~1 ee there.
Q. How do you work this matter of bills during the sixteen hours when there is no agent at the Hurt station?
A. The night operator delivers the bills to the Southern
Railway, and tl1ey have a box.
Q. Where is that box?
A. Up at the Southern station.
Q. In Altavista?
A. Yes.
Q. That is, your representative who gets the
page 125 ~ billirrg off the train puts them in the box in the
Southern depot at Altavista?
A. Yes .
.Q. m10 gets the. billing from there f
A. I couldn't tell vou.
Q. You just don 'f lmow?
A. No.
Q. Y011 have said, I believe, in response to a question from
Mr. Stowers, the question being whether the numbers on
cars can be read at any otl1er place than from the bridge or
trestle, when cars are standing on the bridg·e or trestle, that
the numbers could not be read from any other place. Did I
understand you correctly to so state Y
A. Yes, sir.
Q. You do not mean to say that if a man were off the deck
of tl1e trestle, down on the low ground and out as far as tl1e
bridge. that he could not read the numbers there?
A. No, sir, he cannot read the numbers.
Q. I will show you Picture No. 4, which was taken from
the low ground, and ask you if you can read tl1ose numbers
of those cars standing on the bridge?
Mr. Frank

vV.

Stowcri::: We object.
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The Court: I overrule the objection.
Mr. Frank W. Stowers: Exception..
page 126 } By Mr. Williams:
Q. Just take them in your hand.
A. You see where the low ground is ; this picture does not
give the whole bridge.
Q. You take it as fa.r as the bridge is given, can you read
the numbers on the cars that you see in the picture f
Mr. Frank W. Stowers: We object.
The Court: Go ahead.
Mr. Frank W . Stowers: Exception.
By Mr. Williams:
Q. Can you see the numbers on those cars that you see in
that picture ?
Mr. Frank W. Stowers: Objection.
The Court : The same ruling.
Mr. Frank W. Stowers: Exception.
By Mr. Williams:
Q. Either you ca.n or cannot.
A. You can read one or two but not all of them. There
is a whole lot of difference sitting· here looking at it and
getting under the bridge.
Q. You can read the two left-hand numbers in that pie. .
ture?
A. Yes, sir.
Q. Can you read any of the numbers on the third car?
A. You can see the 2.
pag·e 127 } Q. The reason you can't read the rest is because the girder is in the way?
A . .Yes, sir.
Q. Are you going so far as to say that you cannot read
numbers on that deck trestle or hridg·e when you are standing on t.be l1ighway bridge?
A. I can't, but I don't know about otl1er people.
0. Can you read any of them?
A. I might be ·able to cafoh one or two, but if you have
ever seen ca rs you would know the difference.
Q. YOU can read· some of them f
.
A. You migl1t be able to read sorne of them.
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Q. So, when you told Mr. Stowers the numbers could not
be read. anyw:.Jiere on .the cars standing on this bridge or
trestle you. were mistaken Y
A. No, sir;. you can't read them from the highway.
Q. You can read them on the bridge or trestle from other
places than the bridge or trestle f
A. No, sir, you cannot.
By Mr. Williams:
Q. What is your recoileetion or your knowledge
page 128 ~ of the practice of the Virginian Railroad, or any
other railroad, about putting numbers on the ends
of ·coal cars or gondolas Y
A. There are numbers on th.e ends of all of them.
Q. Every car has a number on each end, doesn't iU
A. Yes, sir, it has a number on each end.
Q. As a matter of fact, it is up near the top on the righthand side as yon face the end of the car?
A. I couldn't sav about that. It is on one end of the car.
Q. On one end or both ends Y
A. It is on one side on each end of the car. I never paid
that much attention to it.
Q. There is a number then on each end Y
A. Yes, sir.
Q. And it is up near the top Y
A . .Yes, sir.
Q. So a man walking across the top of the cars, either on
the yard or on the bridge, can see· the numbers of the cars
as he crosses Y
A. If the number is plain.
Q. Have you ever seen one so dim
could not read it
that close to iU
A. Yes, sir.
Q. You have?
.
A. I ]1ave seen them ha:ve to crawl up under
page 129 ~ the car to get the number.
Q. That is a rare experience?
A. You get them sometimes when they have been to tbe
plant and in cold weather.
Q. If a number can be read at all on the car, it can be
read by the man g·oing over the top, as he passes from car
to car ; isn't tha.t true Y
A. It is just like I Raid it iR, bow plain it is.
Q. If he could see the number from. the ground, looking at

you
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the end of the ca.r, you can see that same number from the
top as you cross over from car to car, can you not!
A. Yes, sir, if you can see it from the ground you can see
it there.
Q. Did you happen to take any notice of the numbers on
this string of nineteen cars that the Virginian delivered to
the Southern on J anuarv 22nd?
A. No, sir; we didn't cheek the cars that way.
Q. Without waiving my objection to the introduction of evidence concerning the yard engine and its use at Altavista:
just what kind of engine was it, or what kind of crew was it,
that used to work the interchange track there f Was it a road
crew or a definitely assigned yard crew?
A. Definitely assig·ned yard crew.
Q. Did the a.gent stay there all the time Y
A. No, sir.
page 130 ~ Q. Would it come out of Monroe or Danville?
A. As well as I remember, it was at Gretna.
Q. Always?
A. I think always.
Q. That, of course, is the best of your information?
A. That is what I heard, but I couldn't say.
Q. You say when lrnrd times came on, that is when you
think you stopped doing that sort of work of shifting at the
interchange track at Altavista 7
A. Yes, sir, to tl1e best of my knowledge.
Mr. Willinms: That is all.
RE-DIR.ECT EXAMINATION.
By Mr. Sam C. Stowers:
Q. l\fr. Driskill, I hand you what purports to be a waybill and Southern Railway System Home Route cars form~
which l1ave been filed as exhibits here; I ask you to please
explain to the Court and jury just what this is and wha.t it
meam~ and the date of it?
A. The wa.ybill ha~ two d:1tes on it; one is the mine date,
the date that the car left. the mine; the other elate is the
date that the car was hi11ed in Roanoke, and that is the waybill number over here. Each wavbill has a. number. At
Beckley, ·west Virgfoia, the sMpper was the Koppers Coal
Company; car No. Virginian 3572, g-oing· to Washpage rn1 ~ ington, D. C.; the consignee W. H. Hessick & Son.
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Q. How do you say it is routed Y

A. On Southern from Altavista. Do you want the weight
and amount of freight, and so forth?
Q. No. You say that car left Roanoke on the 22nd day of
January, 1938?
A . .Yes, sir.
Q. Do you happen to know whether or not that ca.r was in
Altavista on that date?
· A. I couldn't say, but I imagine so by it having been billed
at Roanoke on that da.te it came down.
Q. I understood you to say that Mr. Knowles had been
called to check some cars that came in to Altavista on that
morning?
A. Yes, sir.
Q. And before the last cars came in?
A. I called him about 2 :05 and told him that the ca.rs were
there.
Q. But was he not over there in tl1e morning to check some
cars?
A. Yes, sir, he was over there in the morning.
Q. Had he been called that morning· to c.heck cars?
A. Yes, sir.
·
Q. Who called him?
A. I don't remember: I couldn't sav who called
page 132 ~ him because my hours a·re nine o'clocir to six, and
I was not there at that time. These didn't get
in there until nine-thirtv or ten o'clock.
Q. Mr. Willia.ms asked you about the checking· of these
cars: I understood yon to say this morning that sometimes
tlwse ca.rs were checked before the waybills were g-otfon and
at other times they were checked after the waybills were
g·ottcn; am I correct in that?
A. Yes, sir.
Mr. Sam C. Stowers: That is all.

R. E. SNYDER,
a witness on behalf of the plaintiff, being duly sworn, testified as follows:
Examined bv Mr. Sam C. Stowers:
Q. Where.do you live, Mr. Snyder?
A. Altavista..
Q. How long lrnve you lived in Altavista?
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A. Twenty years.
Q. Did you at one time have a job with the Virginian Railway Company?
A. Yes, sir.
Q. Where were you located?
A. Altavista.
Q. Did you work in and around the station at Altavista T
A. Yes, sir.
page 133} Q. What was your joM
A. Car inspector and repairer for the Virginian Railway.
Q. What were your duties, Mr. SnyderT What did you
bave to doT
A. I had to prepare the cars and inspect them and take
the numbers-get the numbers and initials.
Q. Did you ever at any time have ·to inspect the cars that
were placed on the interchange bridge?
.A. Yes, sir; I had to do it daily-twice daily.
Q. Did you also have to get the numbers and initials Y
A. Yes, sir.
Q. Did you get them while they were on the bridge 7
A. Yes, sir.
Q. Who was the car inspector or car knocker from the
Southern or from Hurt Y
A. Mr. Hughes.
Q. Did he have to do the same thing?
~ Yes, sir.
Q. About how long did you work for the Virginian Railway Company?
A. Twelve yea.rs.
Q. Over wha.t period was this?
A. I went to work for thP.m in 1922, alonp; about
page 134 ~ the first of September, and I quit them in 1934,
the 2nd day of September.
Q. Did tl1e depot. agent at Hurt inspeC't. these cars?
A. Yes, sir.
Q. Who checked them?
A. He checked them. He didn't inspect tl1eni. ; he checked
t]w numbers and initials.
Q. Who was the agent at Hurt most of the time while you
were working at Altavista?
A. 1\fr.•Tim JacobR.
Q. Did he come on the bridg·e to get the numbers and
initials 7 ·
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A. Yes, sir-; I m.et him a number of times on the bridge,.
and I had been over the cars and checked them, and he asked
would I give him the numbers, and I told him ,I would, and
that saved him the trouble of going over them.
Q. Did he also give you the numbers Y
A. No, sir. I always got out. there and got them for myself.
Q. How often did these cars have to be checked and the
numbers and initials obtained from them f
A. EV'ery time they were put in there on the connection.
Q. And how often was that.¥
A. Sometimes twice or three times a day.
page 135 ~ Q. Did you go on this bridge to get the numbers and the initials?
A. Yes, sir.
Q. Why did you do that, Mr. SnyderY
A. Because there was no other way to get them.
Q. Why was there no other way to get them 7
A. Because you conld not see the numbers. They were
so dim you couldn't see them. They were rusted out and
dust and grease over them. You know there are numbers on
each end and on the side, and sometimes you couldn't get the
correct number until vou went all around the car.
- Q. I suppose some of the cars had plain numbers f
A. Yes, sir. The old series were tlle ones that were so
bad.
Q. When these cars were I1eavily loaded with coal, was
it possible to walk over the top of them and read the numbers
on the ends of these cars?
A. Well, it was very dangerous, Mr. Stowers, to walk over
the top because they were heaped up in the middle like that
(illustrating), a.nd there was danger failing off there.
Q. ,Could you read the number on the end of the car, standing up, correctly?
A. No, sir. You would have to bend over or stoop ove1·
to get the numbers, they were so dim.
Q. Were these numbers ever gotten any other
page 136 } way by the depot agent. at Hurt, or anyone else
so far as you Imow, other than by going on the
bridg·e to get them T
A. No, sir.
Q. When the cars were on the bridge?
A. Yes, sir.
Q. vVas it possible to get t]1(:)se numbers wl1ile the cm·s
were being backed into the interchange track at all times f
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A. Yes, sir, if the man was there when the Virginian pulled
down, yon know that he could get them, and he could get
them when they were shifting in.
Q. If he was there?
A. Yes, sir, if he was quick enough with the pencil, yon
know.
Q. But if he didn't get there as they were shifting in, was
there any way to get them Y
A. No, sir, only to go over the cars.
Q. Did yon ever get the numbers and initials other than
on the bridge?
A. No, sir.
Q. I believe you said you had met Mr. J:acobs numbers· of _
times on this bridg·e checking these cars?
A. Yes, sir, I did.
Q. That is the Southern bridge?
A. Yes, sir.
Q. Just how would he get these numbers T
page 137 ~ A. He would have to go over the top or go
around beside the cars on the bridge.
Q. Did be always go over the top Y
A . .Yes, sir; I always met him on the top. I never did
see him on the side because it was pretty dangerous there.
Q. Was it dangerous on the top also 7
A. Yes, sir-ee.
Q. Did you get them from tl1e side?
A. Yes, sir, and over the top, too, occasionally. You see
I inspected them, a.nd I g·ot the numbers as I inspected them
alongside of the brid~e.
Q. A heavily loaded coal ca.r, you had to read these num-bers upside down, dicln 't you, ,vhcn you were on top?
Mr. Williams: \Vhat do you mean by "reading- them upside down?"
M:r. Stowers: He had to read them upside down when he
was on top.

Bv Mr. Sam C. Stowers :
·Q. And you had to Jean oYer far enough to read them?
A. Yes, sir.
Q. Was tllat dang·erous?
A. Sure it was.
Q. Was there any clifferenc~ in the danger so far as as
you could see?
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page 138 ~

A. No, sir. I don't think any more dangerous
than walking on the side.
Q. I believe you say you did check them from the side?
A. Yes, sir.
Q. Could you read these numbers and initials and get them
aU correctly from any other place than on that bridge Y
A. No, sir.
Q. Was there any walkway of any kind on that bridge Y
A. No, sir.
Q. Up to the bridge on the Altavista side was a trestle Y
A. Yes, sir.
Q. Was there any walkway provided on that?
.A. Yes, sir.
Q. What was the custom in getting- these numbers by everybody when the ca rs were on the bridge Y
A. To go over the top and get them.
Mr. Williams: vVbose custom?
Mr. Sam C. Stowers: The custom of the Southern Railway.
Witness: I always got them on the top.
Bv ]\fr. Sam C. Stowers:
·Q. They didn't get the;m at any place on the bridge except
when you could catch them going· in T
Mr. ·wmiams: Objected to ns ;i. leading question.
The Court : All right ; g:o ahead.
page 139 ~ Mr. 8am C. Stowers:
Q. Did l\fr.•Tacohs or any other agent at Hurt
on the Southern Hailway have a heip·cr at that station T
A. Not that I remember.
Q. When these cars were checked by the ngent at Hurt,
did he have to leave the station Y
A. Sure.
Q. Without anyone there Y
A. Yes, sir.
1\Ir. Sam C. Stowers: Go ahead.

CROSS EXAMINATION.
Bv lVfr. ,Villiams:
· Q. Mr. Snyder, yon were wlrnt is lmo,vn as a car inspector,
were yon not?
·
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A.. Yes, sir, and repairer.
.
Q. Your job, of course, was to look over every car that
was being· turned over to the Southern Railway?
A.. Yes, sir, and I checked the initials and numbers.
Q. Your first job was to look over the cars Y
A. To get the numbers and initials..
Q. ·what were you sent there for 7
A. To inspect and check.
Q. A.nd, of course, when you inspected the car, you made
a record of what car you had inspected!
page 140 } A.. Yes, sir.
Q. And what you really liad to do was to inspect the cad That is what you were sent there fort
A. Yes, sir.
Q. And what did your inspection consist of-what did you
do?

A.. I made repairs of the wheels and beams and such things.
Q. You had to see that there were no hot boxes?
A. Sure.
Q. That the journals, as they call them, were in working
order?
A. Yes, sir.
Q. That there were 110 cracked wheels, I suppose, with
the hammer?
A. Yes, sir.
Q. You had to see t11at the lifting levers of the couplers
worked?
A. Yes, sir.
Q. That the hancl-bmke~ were operating-?
A. Yes~ sir.
Q. That covered your inspection f
A. Yes, sir.
Q. Then, when yon inspected, yon made a record of the
cars you l1ad inspected?
pag·e 141 ~ A. Yes, sir.
Q. If you found nothing wrong, you put each
car down in the book as being 0. K.?
A. Yes, sir.
Q. And if you found anything wrong you put it· down in
the book?
A. Yes, sir.
Q. So you bad to go over the cars?
A. Yes, sir.
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Q. .And that me~ns you had to go over the cars on the
bridge!
·
.A. Yes, sir.
Q. You would go along the girders and side rods?
.A. Yes, sir.
Q. That is, you had to stoop down from the ties to the
girders? .
A. Yes, sir.
Q. To get around the uprights and step back up between
the cars where the drawhead was?
.A. No; I never did that, as it was too much time. When
I was down under it I could ·see under it.
Q. I will show you Picture No. 4; do you recognize it?
.A. Yes, sir.
Q. There is no doubt about what that is f
A. No, sir. Rig·bt bere is where I walked.
page 142 ~ Q. When you would go to inspect the cars you
would walk along the bottom, at the bottom of
the bridge?
A. Yes, sir.
Q. When you would come to an upright where the diagonal
and uprights cross, you would have to get around it and walk
around the best you could f
.A. Yes, sir.
Q. Not all of these beams are I-beams like the first? .
A. No; some are about an inch iron, but they are about
that far.
·
Q. You had a footing there to hold on to the tie as you
went a round f
.A. Yes, sir.
Q. What you were doing that for was to look at the rigging under the car to see that the wheels and all underneath
were in good shape?
A. Yes, sir.
Q. And when you did it you made a record in your book?
A. Yes, sir.
Q. You could not do your job g·oing over the top?
.A. I had to go over the top to see if there was a leak.
Q. You could not see everything you bad to do by going
over the top T
.A. No.
Q. You had to look underneath the cars on that
page 143 ~ bridge the same as if they had been on the dry
IandY

B. P. Knowles. Adm'r., etc.

V-;

Southern Railway Co.

117

R. E. Snyder.
Yes, sir.
You inspected them, of cou~·se, while they were on the
trestle 1
Yes, sir.
There was a deck trestle there in your day?
Yes, sir.
Q. You could use that from the side f
A. Yes, sir.
Q. As a matter of fact, don't the brake crew which is operating from the ground generally operate on the downstream or the east side of the trestle instead of the west side f
Isn't it on the inside of the curve where they can signal the
engineer hetter-that is the east side?
A. I don't understand.
Q. If you should start out on the interchange track from
the Virginian depot and walk out towards this iron bridge,
you are walking along a curve to your left Y
A. Yes, sir.
.
Q. Consequently, if a brakeman is walking on. the ground
and signalling to the engineer or fireman ahead, he can do
his signalling better on the left-hand side looking over towards Hurt than on the other side 1
A. Yes, sir.
page 144 ~ Q. There is j:ust as much room to operate on
the right-hand side as on the left Y
A. No; there is very little space left. The railing is on
tl1e right-hand side, and there is some space.
Q. The engine crews and the train crews still prefer to
work on the left-hand side?
A.
e don't generally get on the trestle.
Q. When you say ''trestle'' do you mean the iron bridge?
A. No; I mean the trestle this side of the iron bridge.
Q. You don't suppose that they put the railing tl1ere just
for fun, do you?
A. They get any signals better on the left. They may be
g·oing around a curve, mid they don't get it on the trestle un]ess they have to.
Q. If ·they have to do it, they do?
A. Yes, sir.
Q. You say that a part of your inspection is going over the
top as well as underneath?
A. Yes, sir.
Q. When you were going· over the top, that is where you
·
would meet Mr. Jacobs?
A. Yes, _sir.
A.
Q.
deck
A.
Q.
A.

,v
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Q. And you had the record of the numbers T
A. Yes, sir.
Q. When you would meet Mr. Jacobs yo\l could
pag·e 145 }- tell him?
A. Yes, sir.
Q. If you had been at the other end of the bridge and had
met Mr. Jacobs, even if he had given you the numbers, that
would not help you?
A. No.
Q. You still had to make your inspection, whether you had
a list of the cars from him?
A. Yes, sir.
Q. That is why you were not interested in getting Mr. Jacobs to tell you what the numbers were 1
A. Yes, sir.
Q. That did not help you a bit, did it f
A. No, sir.
Q. And you say in going over the tops of these cars it is
dungerous?
A. Yes, sir.
Q. Anybody would know that, wouldn't they?
A. I think so.
.
Q. Anybody with good sense would know it was a dangerous
business to go over the cars f
A. Yes, I think so.
Q. And anybody with good sense would know it was dangerous to go a round them Y
A. Yes, sir, but when they compel you to do it, you have
to do it or lose your job.
page, 146 ~ Q. But you knew it was dangerous?
A. Yes, sir.
Q. You told Mr. Witt it was dangerous?
A. Yes, sir, and I told the man it was dangerous, and he
said "I want these cars inspected".
Q. And you went and did it?
A. Yes, sir.
Q. And you knew it?
A. Yes, sir.
Q. It was so dangerous you called your superior in the
business and told him how dangerous it was f
A. Yes, sir.
.
Q. Now, you spoke of having to stoop over and catch the
numbers off the end of one of these g·ondolas or coal cars; you
don't ha vc to do much stooping?
A. Yes, sir, if the numbers are dim you have to stoop over.
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Q. In other words, you have to get close to it to find out
the number¥
A. Yes, sir.
Q. But it can be done?
A. Yes, sir.
Q. It is no more dangerous g·etting numbers froni:' the top
than from the side °I
A. I don't know that it is, but they are both
page 147 } dangerous.
Q. And you know it, don't youf
A. Yes, sir.
Q. In daylight you can certainly stand on the end of one
car and see the number on the car next to you t
A. No, sir; I have found you have to go to the other end
or to the side, because the car would be so rusty it would
rust the number off.
Q. But that is not frequent 1
A. It is frequent on the old type cars.
Q. In January of this year they were not using the old type
cars, were they 1
A. Yes, sir ; they used the old time-the four-figure cars.
Q. That is what you call the old cars-the four-figure cars?
A. Yes, sir.
Q·. But as to the other cars, if they have been painted
within a year or so, if you can read the number at all, you
can read it standing up on the next carY
A. Yes, sir.
Q. If you can read the number, you can read it from the
next car standing to it?
A. Yes, sir.
Q. Of course when you say you read the numbers upside
down, you mean you a re up above the numbers Y
page 148 } A. Yes, sir.
Q. The numbers have not been turned up 7
A. When you are the end of the car looking down, it is
bottomside up.
·
·
Q. Is that juror "s foot over there bottomside up, because
you are looking at it that way?
A. No, sir.
Mr. Williams : I think that is all.
Bv Mr. Sam C. Stowers:
·"Q. What do you mean by the number being upside down-
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Mt, Williams t; Please doil 't lead hint.
Mr. Stowers;: Cut that out. Stand aside ..

FRED KABLER,
a witness on behalf of the plaintiff, being duly sworn, testified as follows :
Examined bv ~fr. Sam C. Stowers:
Q. :Mr. Kabler, I believe you did the snnreying from which
that map was made and made the mapt
· A. Yes, sir.
Q. You are a civil engineer?
A. I am county sul'veyor and land surveyor.
Q. How long have you been county surveyor f
A. About twenty-four years.
Q. Please explain to the jury and to the Court
page 149 ~ the map that you made in this case Y
A .. In making the survey, we commenced here
a~ the junction of the interchange track with the west track
of the Southern main track.
Q. At the left end of the mapY
A. Yes, sir; the left end of the map. And surveyed from
there, taking the measurements along the interchange track,
which becomes double here, as shown on the plat, and rari
the double track for three-fifths of a mile to where it becomes
single again, and the single track p~sses under the main
track, as the map shows, and runs around a curve there by
the mill and on to the iron bridge over the river. The iron
bridge there has three spans of iron over to this stone pillar
where the trestle work and iron work join. Then there is a
trestle there for 580 feet going towards the station that is
on the Virginian, and' then from that the interchange track
runs into the main track of the Virginian right near the Virginian statiort.
Q. Now, Mr. Kabler, how far, or about how far, is it from
the end of the trestle to the Virginian tracks and depot?
Al That is atonnd ~00 feet.
Q. Do you mean it is 600 feet from the north end of your
trestle to the Virginian trackT
A. Yes, sir, from the north end of the trestlepage 150 ~ the end of the trestle nearest the Virginian track
to the Virginian track is around 600 feet.
Q. Is this track you now speak about, which is called the
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interchange track, on the same right-of-way, or is the track
the old Southern Railway T·
A. That is what I understand that the interchange track i~,
the old main line of the Southern before the new_ double track
was built.
Q. This trestle going from Altavista depot to the river,
is there a walkway on that trestle?
A. On the right-hand or west side of that trestle there is a
· four-foot walkway.
Q. Is there any banister or anything on that side?
A. There is a banister four feet high of three rails. '
Q. When you reach the bridge proper, is there any walkway across that bridg·e?
A. Not any on the side of it. I saw some men walk across
the iron part of the bridge, but they walked in the middle
of the track. There is no walkway on either side.
Q. How fa1: is it from the highway bridge, shown on the
map, to the bridge over Staunton River on the interchange
track at any point?
A. From the south end of the bridge on the interchange
track, squarely across to the highway bridge, is 300 feet, and
from the interchange track near the north end of
page 151 ~ the trestle to the north end of the highw~y bridge
is 335 feet. The trestle, which is 580 feet long,
about, and the iron part of the bridge, which is about 440
feet long, are· both in a straight course.
Q. Now, after the interchange track crosses the river going south, your map shows that it curves to the right or t~
the west; is that right?
A. Yes, sir.
Q. The mill that you spoke about, what kind of mill is that f
A. A flour mill or grain mill.
Q. J\fr. Hurt this morning spoke of the highway being near
the interchang·e track; point that out?
A. It runs just on the west side of the interchange track
all the way from the union of the interchange track with the
main track of the Southern, on to the underpass under the
main track, which is just on the left of the interchange track;
then it curves over to the left and goes into the bridge, th()
hip:J1way bridge across the river, while the interchange railroad track goes over the iron railroad bridge where they are
300 feet apart at that point, and on this part from ihe mm
l1ack to the junction Qf the interchange track with the main
track of the Southern, it is just on the west side of the track
all that way.
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Q. vVas there any oar standing on this railway
bridge at any time while you were doing this surveying?
A. Yes, sir.
Q. Did you have occasion to see whether or not you could
read the numbers on all of these cars from the highway 7
A. Yes, sir.
. Q. Could you read them Y
A. I stood on the highway bridge and looked at the cars
on the railroad bridge, and the numbers· that were clean and
clear I could read them from the highway bridge, but numbers that were smoked and soiled and weatherbeaten I could
not read them.
Q. How wide is the right-of-way of the interchange track
from the Virgfoian tracks over the Staunton River Y
page 152

~

Mr. Williams: Just a minute. I do not want to interpose
a captious objection, but if Mr. Kabler has looked up to see
the right-of-way he can state it.
The Court: Do you know?
·witness: I have not made a thorough search of that kind,
but I have lrnd some maps of the location there, but I have
not made a thorough search on that subject.
The Court: Have you made search enough to know how
much the right-of-way is? Have you seen any Southern
Railroad maps to know what their claim is Y
·witness: Yes, sir, but whether there are any other sets
. of drawings I don't know and I am not prepared
page 153 ~ to say whether there are any that I don't know
of.
The Court: I think if you have seen the Southern Railroad Company's own map you may testify to it.
Mr. Sam C. Stowers: If you have gotten their deeds, what
do they show Y
l\fr. Williams: Have you looked at the Southern Railway
deeds and maps at this point¥
Witness: Yes, sir.
l\ifr. Williams: Go ahead.
A. l\iy knowledge at this time is that the right-of-way there
i8 75 feet wide or 37% feet on either side of the center of the
track.
Bv :Mr. Sam C. Stowers:
·Q. Did you have occasion to go down in the low ground
near or under this bridge!
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A. Yes, sir.
Q. Do you think it possible to stand on the right-of-way
and read the numbers on the cars that might be on that
bridge?
A. I do not think it is practicable to do so from down on
the_ low g-round in here (indicating). It is full of tangled
weeds and washed-down corn from freshets, and was very
muddy, and we had considerable difficulty getting through
-the weeds and tangled growth getting to this place in the flat
there where we took the observations for the
page 154 ~ height of the bridge over the ground here and
over the water. We went under there for that
purpose..
.
Q. When was this suryey made, Mr. Kabler 7
A. On the 14th of September, 1939.
Q. At the time that was made, how long had it been since
there had been any rain or freshet-about when?
A. About a month, I believe. I believe there was a freshet
in August. ,
Q. Has there been much rain since that time?
A. ·Not any unusual rain. There has been some, but not
much.
Q. How far is it from the pillar where the bridge starts
from the trestle on the Altavista side to the gTound-the top
of the pillar or from the railroad?
A. The height of this first pillar, where the trestle and
the iron were joined, is 31 feet from the track to the ground.
Q. About how far would you say it was from that pillar on
the Altavista side, where the trestle and the bridge join, to
the highway?
A. I would say 320 feet.
Q. I will ask you, Mr. Kabler, to file this map as a part
of your evidence and mark it EiXhibit C. There is no objection?
l\fr. ,villiams:

page 155 ~

Not a particle.

CROSS EXAMINATION.

Bv Mr. Williams:
· Q. ·You spoke of the width of the ballast decked trestle and
how much there was between the depot and the steel bridge;

I believe you said there was four feet of it t
A. Yes.
Q. How much on the east side 1
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Fred Kabler.
A. It is about the same, but there is no banister on the east
side.
Q. The only difference between the two sides is there is
a hand-rail on the west side and no hand-rail on the east side;
is that correct!. ·
A. The surface 'on the east of the tie and rail is not as
level as on the west side, and it is not as safe to walk on the
east side as the west side for that reason.
Q. I didn't ask you as to the comparative safety; I asked
you the horizontal distance. They are the same, are they
not?
A. I think so.
Q. And, as I say, there is a difference between them that
there is a hand-rail on the west side and no hand-rail on the
east side?
A. Yes, sir.
Q. Out on the bridge-and when I say bridge I mean the
steel bridge,-you see a car standing there Y
page 156 ~ A. Yes, sir.
Q. Did you approach it when you were there at
the north end or the south end so as to see the horizontal· part
of the bridge f
A. It takes nearly all of it. I have some notes in my
notebook that might be more accurate than my memory.
Q. I don't know that you need to refer to the inches. We
might use one of these pictures-Picture No. 2; that accurately reflects the conditions as yon saw them, does it not Y
A. Yes, sir.
Q. Is the1~e sufficient space on the west or the east side
of the car which you see in that picture-that is, between the
i:;ide of the car and the outside end of these cross-ties, or
wooden guard-rail,-for a man to walk along past the cars f
A. There is no place for him to walk.
Q. He would fall off if he were not holding?
A. Yes.
Q. To pass the side he would necessarily have to come down
on the cords or members of the bridge Y
A. Yes. He could not walk there without holding to something.
Q. You did not try it, did you?
A. No, I didn't p;o on it.
page 157 ~ Q. It was too dangerous looking for you to try
iU
A. Yes. I went on the trestle part but I did not walk over
on the ·iron part at all.
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Q. The danger of such a operation, as I mentioned, is plain
and obvious to anyone who can see, is it noU
A. Yes, sir.
Q. Now, I believe you said that it was not practical to get
numbers from down below the bridge, and, if I understood
you correctly, the reason that you gave was that it was such
heavy going and such rough tra'-1"eling getting in and out of
the place; is that correct?
.
A. Well, that is one reason that makes it impractical to
get there, and I didn't try to see whether the numbers coula
be read readily from the ground under there, or not.
Q. You just didn't try I
A. I clidn 't try it.
Q. Certainly the effort of getting numbers from there
would involve nothing like the hazard or the danger that it
would take to go around the cars on the bridge, would it Y
A. Well, for myself, I couldn't undertake to get the numbers on the steel part of the bridge at all, if that was my
job, but a person accustomed to doing so, I don't know what
he might do.
Q. You· don't know what he might do?
A. No.
page 158 ~ Q. There is one more question I want to ask
about the map: "\Vhat is the comparative distance from the road crossing just north of Hurt-when I say
north of Hurt I mean the railroad line-where the interchange
track crosses the road,-what is the comparative distance
from there to the firi;;t track in Altavista on Route 29, one
measured along· the old main line and the other measurement
being along Route 29? They are just about the same distanc~e, are they?
A. Yes, they are just about the same. Do you mean tlie
traffic light at the intersection of Broad and Sixth Streets?
Q. As you view it to Broad. I don't know whether that
is Sixth.
A. That distance is about the same.
Q. It. is another case of a highway closely paralleling a
railroad 1
A. Yes; the highway is very nearly parallel to the railroad.
. Q. I believe you have stated that the track you call the interchange track is, as a matter of fact, the old main line
of the Southern f
A. That is my understanding.
Q. How long have you known that track and that bridge,
yourself f All your life, I imagine, haven't you?
·
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A. Yes.

Q. You may recall, if it actually came to your
attention, the time when the main line trains were
being operated that way¥
A. I remember it.
Q. That was sometime prior to 1908, when the double track
was laid?
A. Yes.
Q. And that was, the bridge in question was actually the
main line bridge over which the Southern then operated a~l
its trains?
.A. Yes.
Q. And they now use it for the connecting track with the
town of Altavista and the Virginian Railroad 7
A. Yes.

page 159

~

RE-DIRECT EXAMINATION.

Bv Mr. Sam C. Stowers:
~Q. Ur. Kabler, can you state just how wide that bridge
is across the Staunton River?
A. By referring to my notes I can.
J\fr. Williams: What part, of it f ·
Mr. Stowers: From outside to outside, across the river.

A. (Witness looks at notes. J 17 feet.

Bv Mr. Sam C. Stowers:
~
Q. 17 feetf"
page 160 ~ A. 17 feet.
Bv the Court :
·Q. Have you a measurement of the width of the river there'/
A. Not exactly. I have the width of the river under the
highway bridg·e whicli is above the railway bridge.
Q. Is that approximately the same thing1
A. Yes, sir.
Q. What is thaU
A. 210 feet under the highway bridge.
The Court: Go ahead.
Mr. Sam C. Stowers: That is all.
l\fr. ·wmiams: That is all. I thank you, Mr. Kabler.
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FRANK W. STOWERS,
being first duly sworn, testified as follows:
Examined by Mr. Sam C. Stowers:
Q. Are you acquainted with Wigglesworth 's table showing the expectancy of life at a certain given ageY
A. Do you mean Wigglesworth 's table of mortality1
Q. Yes.
,
A. I am, according to the records.
Q. At the age ofpage 161 }-

Mr. Williams: Just a moment. May I see the
table? You know nothing more than you see in

here?
Witness: That is all. That is the Kentucky statute.
M.r. Williams: I object to the Kentucky statute. It is the
code of the State of Kentucky.
The Court: ls that a table of mortalityt
Witness: Yes, sir.
The Court: I overrule the objection.
Mr. Williams: Exception. I object to it on the ground
that the table as attached to the Kentucky code is unofficia~
and improperly authenticated as evidence of the fact.
The Court : All right.
Mr. ·wmiams : Exception.
Bv Mr. Sam C. Stowers:
·Q. What is the expectancy of Hf e of a man at the age of
fifty-five, as shown by the table in the Kentucky statute?
The Court: Gentlemen, I am not admitting this as a statute
of Kentucky, which it is not. It is a mortality table-what is
iU
Witness: Dr. Wig·glesworth 's table showing the expectancy
of life.
The Court: Read it.
Witness: It shows a man of fifty-five years of age has an
expectancy of life of 18.35 years.
page 162 ~ Mr. Sam C. Stowers: That is all.
Mr. Williams : No cross examination.
Vvitness: I desire to state that I examined the Code o:f
Virginia for table of mortality, and it did not contain the
table of mortality. Therefore, having access to the Kentucky
statute, it does show it.
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Frank W. Stowers.
The Cqurt: Gentlemen of the jury: No man, an expert or
non-expert, can tell how long any one person will live, but
there are c~rtain tables based upon the observation of thous&nds of men, and that is what this testimony is supposed to
be. Accordi~1g to Dr. Wigg·lesworth 's table, a man of fiftyfive years. has an expectancy of life the number of years testified to. ~at is a compilation.
Note: An intermission was had at this point, and the jury
retired from the courtroom.
Mr. Frank ,v. Stowers: Now come counsel for the plaintiff and move the Court to strike / or the record the photographs introduced by defendant's counsel and all their evidence pertaining thereto, for the reason that these are photographs not of the cars that were on the bridge and on whieh
the decedent Knowles was working when he was injured, but
photographs of entirely different. cars.
pag~ 163 ~ The Court: The Court overrules the plaintiff's
.
motion, but will, when the jury comes in, instruct
them that the cars shown in the pictures a1;e not the same
cars. I think that already appears, but the Court will inform
the jury about that.
Mr. Frank W. Stowers: To which we except.
The Court: Do I understand the plaintiff rests f
Mr. Frank W. Stowers: Yes, sir.
Mr. Sackett: Before the jury comes back, we would like
to make a motion.
e move the Court to strike the evidence
as being· insufficient to support a verdict, on the following
grounds:

,v

(1) That the plaintiff has failed to show that the defendant
was guilty of any negligence;
· (2) Or that the defendant has been guilty of any breach that
it owed to the plaintiff's decedent,-a breach whfoh proximately resulted in his death;
·
. (3) The facts and circumstances surrounding the plaintiff's
death are so uncertain and speculative that the plaintiff has
failed to carry the burden of proof by showing· any act of
omission of duty on the part of the defendant wl1ich resulted
in Mr. Knowles' death;
(4) The plaintiff, by his own evidence, has shown that the
plaintiff's intestate 's negligence solely caused
page 164 ~ his death; and
(5) That the plaintiff's intestate, hy his own
act, assumed tl1e risk w·hich resulted in his death.

B. P. Knowles, Adm 'r., etc. v. Southern Railway Co.

1'29

Frank W. Stowers.
If the Court cares to hear evidence, we are prepared to
submit it.
The Court: The disposition of the Court is this: That
upon the merits of the motion, you will be heard at some
time. I think frequently, and particularly in this case, it
would best serve the ends of justice to follow Judge Strode 's
practice and take that motion under advisement, and direct
the defendant to proceed with his testimony in the case, the
defendant, of course, having the right to renew its motion
at the end of the testimony in the case, if it should be so advised. If the defendant sho'uld be of a mind to insist upon
a ruling on the motion at this time, it has the right to demur
to the plaintiff's evidence, and thereby force the Court to
act at this time. Unless that is done, the Court will take the
defendant's motion under advisement, and the defendant can
go ahead. What are you going to do?
Mr. Sackett: We are going· ahead.
1\1:r. vVilliams: I want to introduce this map.
Note: The same is filed marked Exhibit No. 6.
The jury returned to the courtroom.
The Courb Gentlemen of the jury, the photographs whicl1
·
have been introduced in evidence, all of them show
page 165 ~ one or more railroad cars on the bridge. I think
the evidence has already shown, and, if not, I
want you to note perfectly clearly that the cars shown in the
photographs do not purport to be and they are not the same
cars which were on the bridge on the morning of January
22nd.
All right; proceed, Gentlemen.
Mr. ,vmiams: If your Honor please, we introduce in evidence, by consent of counsel for both sides, a map of Altavista, which has the on]y merit of having a smaller scale map
than the one Mr. Kahler testified to, which I would like to
introduce in evidence hy consent of counsel without taking up
time to introduce it by some witness.
Note: This is marked Exhibit No. 6.
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C. W. ASHBY,

a witness on behalf of the defendant, being first duly sworn,

testified as follows :
Examined by Mr. Williams :
Q. By whom are you employed¥
A. Southern Railway Company.
· Q. In what capacity at the present time?
A. Superintendent of the Danville Division.
Q. Does that division include Altavista and the interchange
track!
A. Yes, sir.
page 166 ~ Q. Have you been superintendent since Sep·
tember, 1938?
A. Not entirely on the Danville Division. I was train master on the Danville Division in September, 1937.
Q. Does it come within your knowledg·e that the agency
at Hurt became vacant in the fall of 1937?
·
A. Yes, sir.
Q. What is the usual procedure, so far as assigning to an
agency station an agent when a station becomes vacant?
A. In compliance with the agreement between Southern
Railway and affiliated lines and the Order of Railroad
Telegraphers, we arc requited to place a vacancy for a telegraph operator or an agent operator on the bulletin.
Q. What does that mean f
A. It means that on all bulletin boards and to all agents
are sent a notice, which in the case of Hurt was done, stating
there is a vacancy for an agency telegrapher at Hurt; qualified employees desiring same will make application to me on
a given date. It is a ten-day bulletin period.
Q. What was the date in this case?
A. 1\Iy recollection is that it was August 22, 1937, and the
bulletin period, was out at midnight August 31.
.
Q. Did }\{r. Knowles, for whose death the present suit was
brought, bid on the job?
A. Yes.
Q. That is, he applied for appointment to Hurt?
pag·c 167 ~ A. He made regular application.
Q. In case more than one man applies for the
job. how is it awarded?
A. The senior qualified applicant is placed.
Q. "'\Vl10 was the senior qualified applicant?
A. Mr. ,J. vV. Knowles.
Q. And he was assigned to the job f
A. Yes.
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C. W . .Ashby.
Q. And that was at his own requesU
A. Yes.
Q. Are you in position to say as to what date he became
agent at Hurt T
·
A. He was notified that he had bid in the vacancy at Hurt
on September 1st, and to the best of my recollection he ·went
over there about the 2nd or 3rd, I am not sure which.
Q. That is 19377
A. 1937 ; yes.
Q. From then until the time of his death, January 23, 1938,
so far as came to your knowledge, did he satisfactorily discharge the duties of his position T
A. Yes, so far as I know; but I would like to qualify my
statement by saying I left the Danville Division in October,
1937, but up to that time he was perfectly satisfactory.
Q. And, so far as you know, he was in every respect qualified for the position T
page 178 }- A. Yes.
Q. There has been some question here about
numbers on railroad cars : Is there a standard practice or
method of numbering railroad cars?
·
A. Yes, there is.
Q. What is it f
A. All cars, with the exception of flat cars, have the numbers on each side and on each end. The numbers. on the
ends are placed in the upper right-hand corner of the carthat is facing- the car.
Q. Assume the existence of a train coupled up and a train
man going across the tops of these cars, to what extent, if at
all, are these numbers visible to the train man on top of the
ears?
A. A train man walking· along the top of a train should
have no trouble seeing the numbers as he walks back over
the train looking ahead of him at the car ahead of the one
that he is standing on.
Q. Does this also apply to coal cars and gondolas T
A. Yes, sir.
Q. Loaded cars and g·ondolas?
A. Yes, sir.
Q. If the number is sufficiently clear or legible to be read
at all, it can be read by him from that position?
A. Yes, sir.
page 169 ~ Q. Is there any variation to any appreciable
·
extent in the widths of railroad cars Y
A. There is some variation h1~t orily in special equipment.
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C. JV. Ashby..
Q. Let us take gondolas or coal cars 1
A. Coal cars will not vary three inches.
Q. In over-all width t
A. In over-all width.
Q. So to the extent of three inches the width is nniform
on all equipment of the company!
A. Yes, sir.
Q. Of your own knowledge, you know nothing of the circumstances ol: facts connected with Mr. Knowles' death?
A. No. I was in Indiana.
Mr. Williams:

You may take the witness.
CROSS EX.Al\HNATION.

By }\fr. Sam C. Stowers:
Q. l\fr. .Ashby, I believe yon say you were superintendent
of the Danville Division of the Southern Railway Company
in 1937?
·
A. No, sir.
Q. Just what did you sayf
A. I said I was trainmaster for the Danville Division of
the Southern Railway Company in 1937-that is
page 170 } up to Octoher 22, 1937.
Q. ·what position do you now hold¥
A. I hold position of superintendent of the Danville Division for the Southern Railway Company.
Q. Where are yon now located?
A. Greensboro, North Carolina.
Q. On January 22, 1938, did I understand you were in Indiana!
A. I was superintendent of the St Louis & Louisville Division of the Southern Railway Company with headquarters
at Louisville, Kentucky.
Q. You don't know, or have you any record of the cars
that were standing on the interchange track at the time Mr.
Knowles was killed f
A. No, sir, I have not.
Q. Have you any information as to what became of the
papers handed to your depot agent at Altavista, :Mr. "\Vitt,
at the time Mr. Knowles was killed Y ,
A. I do not know what the papers were you refer to. If
they were the waybi11s, I pres1~me they accompanied the cars.
The cars were practically all mterstate traffic.
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page 171 ~
J. L. JACOBS,
.
.
a witness on behalf of the defendant, being ~uly
sworn, testified as follows :
Examined by Mr. Williams:
Q. Your initials, Mr. Jacobs.
A. J. L.
Q. Where are you employed Y
A. At Hurt.
Q. At Hurt, Virginia?
A. Yes, sir.
Q. That is a station on the Southern Railway?
A. Yes, sir.
Q. How long have you been at Hurt, Mr. Jacobs?
A. Right around ten years with two v:acation periods in
there of eight months and six months.
Q. How long has your present work at Hurt been T How
long have you been there this time?
A. Since March, 1937.
Q. How long didi you stay there then T
A. I have been there ever since.
Q. Wasn't Mr. Knowles· there in March, 19377
'':
A. I came in there after Mr. Knowles was killed.
Q. That would be 1938?
A. Yes. I misstated my date.
Q. You have been the agent there ever since?
A. Yes, sir.
page 172 ~ Q. There has been testimony in this case, Mr.
Jacobs, about the duty of an agent operator at
Hurt to check cars transferred by the Virginian to the South-·
ern; has that been a part of your duty since you have been
there?
.A. Yes, sir.
Q. How do you do it f
A. Sometimes I go over to the Virginian and catch. them ;
they back them in there, and if I am there I walk over the
top.
.
·
Q. How do you find out that a train is coming to Altavista
with cars of coal and other commodities that are going to
he transferred to the Southern?
A. The Virginian used to give us from two to three hours'
notice.
Q. They usually give you two to three hours' notice Y
A. Yes, sir.
Q. How often does it happen that they do not give you
that much notice 7
I

•
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J. L. Jacobs.
A. Wben the cars are put on there, before I come on duty
at eight o'clock in the morning, I don't know anything about
that.
Q. When you come on at eight o'clock, you get the waybills and get the numbers!
A. 'Y"es, sir.
.
Q. If the train should be standing over the
page 173 ~ old main line, how do you do iU
A. Go over the top.
Q. Does it often happen that it is necessary for you to go
over the tops of the cars?
A. Sometimes; maybe thirty days I don't go there but
catch them at the Virginian depot.
.
Q. Does it ever happen that the string of cars extends from
the Virginian switch all the way across the bridge and further?
A. Yes, sir.
Q. How many cars does it take to fill up the space between
the clearance point on the Virginian aud the bridge, as near
as you can recall Y
A. To the west side of the bridge?
Q. Yes.
A. It is somewhere around twenty.
Q. And if they gave you more than twenty cars they extend further south than the end of the bridge?
A. Yes, sir.
Q. Do the number of coal cars vary?
A. Yes, sir, they vary right often.
Q. Approximately how many do you have a dayi
A. Well, along· this time of year they run anywhere from
thirty to around eighty. There were eighty Sunday.
Q. How about summertime f
A. Summertime it is comparatively light.
Q. There is not as much coal moving1
pag·e 174 ~
A. No; about two-thirds.
Q. Where do you g·et your waybills when you go for the
~heck?
A. F,rom the Virginian.
Q. Do you mean from the depot agent?

A. Yes, sir.
Q. From l\fr. Driski11, do you mean 1
A. He comes on at eight o'clock.
Q. What would happen if a Virginian train had come in
there during the night1
A. You see that they close at night. They deliver all the
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bills up to the Southern depot and the man comes up to the
Southern depot at Alta.vista for them before twelve o'clock.
Q. And then you get the bills from there 7
A. Yes, sir.
Q. And if the cars have not be~n moved, you check them
on the ground¥
A. Yes, sir.
Q. It is also true if you get to the Altavista station before
the eastbound Virginian train comes in, the bills are handed
off to you by the train crew¥
A. No; they are handed to the Virginian and not to the
Southern.
page 175 ~ Q. How is it possible for you to check the train
as it comes into Altavista f
A. I can either take it as it goes by-it has to go by. the
gouthern before it backs in to the interchange.
Q. What do you check it by?
A. With a blank piece of paper. .
Q. You just take a list of the cars on the end 7
A. Yes, sir.
Q. And you do not have the waybills T
A. I don't have anything.
Q. And it has frequently happened that there have been
cars standing on the bridge whose numbers you did not have 7
A. Yes, sir.
Q. And you invariably do it by going over the top?
A. Yes, sir.
Q. Have you· ever tried to go around the side?
A. No.
Q. Why?
A. It is not but so wide (illustrating).
Q. You mean two or three inches?
A. There is a strip of iron, and sometimeR there is one and
sometimes two.
Q. These strips of iron are about two inches wide¥
A. Yes. I would not say for sure, but in that neighborhood.
1mge 176 ~ Q. It is dangerous to g·et down on the side of
the bridge, is it not?
A. It is too dangerous for me.
Q. And the danger is perfectly open and obvious?
A. There is nothing to hold you.
Q. As you go across the top of a train, Mr. Jacobs, on what
part of the car are the numbers that you look aU
.A. They are on the end.
·
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J. L. Jacobs.
Q. Can you see them as you cross the train from the ends?
A.. Yes, sir; they are right at the top of the car on the end.
Q. Is that alway~ true!
A. They are not always at the top, but they vary with
various railroads. Some are further down and some on onP
side and some on the other.
Q. But you can always see them Y .
A. If the paint has not come off. Sometimes they arQ
weather beaten.
Q. But if the numbers can be read at all you can read them
from the topY
A.. Yes, sir.
page 177 ~

CROSS EXA::MIN.A.TION.

By Mr. Sam ·C. Stowers :
·
Q. How long have you been working for the Southern Railway!
A. It wiU be thirty years in December.
Q. You had been station agent at Hurt before you came
there in 1938, had you not!
A. Yes, sir ; I worked there in 1916 a year and a half and
went away and come back in 1929 and worked until 1932, and
then was away eight months, and then came back and worked
until Mr. Knowles relieved me.
Q. I· believe you liye over there near Hurt Y
A. Yes, sir.
Q. How long have you been living there?
A. Since 1933.
Q. ,Now, in checking these cars, Mr. Jacobs, is it always
so that you can leave Hurt depot and go at any time you desire!
A. Well, sometimes there might be occasions I could not
get over there.
Q. And sometimes, even in daylight, before you could get
over there these cars had been pushed back on the bridge,
had they not?
A. Yes, sir.
Q. Then you had to go on the bridge to get the
page 178 ~ numbers?
·
A. Yes, sir.
Q. That has happened frequently over this period, has it
not, Mr. Jacobs?
A.. It has not so much with me for the last twelve months.
Q. For the Jast twelve months?
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A. During· the period I worked there I did not a great.
many times .
Q. You have tried as best you could to come in an automobile, come to Altavista and catch the cars before they were
pushed back on the bridge, in the last year?
A. Yes.
Q. Now, :Mr. Jacobs, as I understand it, you checked these
cars either before you got the waybills. or after? You can
check them either way if they are on the bridge f
A. You can check them with the bills or without the bills.
Q. You can come across the bridge and check the cars, take
the numbers and initials, and then come and get the way~
bills, or you c.an get the waybills first and then go and get.
the numbers and initials; is that correct f
A. Yes, sir.
Q. You have been, Mr. Jacobs, on that bridge checking cars
a number of times T
A. Yes, sir.
Q. Could you estimate the number of times Y
page ~ 79 ~ A. Not over a period of time I could not.
Q. Does it happen quite frequently that you
have to go on there 1
A. When I first went to handling· the work, which was in·
1931, it happened right often then; since then I have tried
to catch them from the Virginian side, where I would not
have to go over. It saves a great deal of time if you can
get the cars as you go back, and then you do not have to go
up.
Q. You have an automobile, have you not?
A. Yes.
Q. You ride over in the automobile and try to catch the cars
before they go in?
A. Yes.
Q. "\Vhat is the distance you have to .travel coming over to
the Altavista station?
A. It is about a mile and a quarter or a mile and a half.
Q. And about how long· does it take you to drive it?
A. It depends on bow big a hurry I am in. Ordinaril~;-r it
is just about three minutes from the time you start from Hurt
station over to the Virginian.
Q. Have you had a1Jy helper there f
A. I never had anybody but the boy, and he used to help
me three or four years ago.
pa~:c 1.80 ~ Q. Did Mr. Knowles have any conveyance ovel'
to Altavista f
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A. I don't know. I used to see his car sometimes.
Q. He did not live at Hurt at that time?

A. No. ·
_Q. Do you know of his having any helper?
A. I do not know of p.ny help unless he had his own boy.
I used to see his boy up there with him sometimes.
Q. When yon have to go to .Altavista from Hurt, there is
no one there to take charge of the business while you are gone
·
to check the cars?
. A. Do you mean from Hurt station?
Q. Yes .
. A. No, there is nobody there .
. Q. Mr. Jacobs, did you, or did you not, have specific instructions to get these nmnbers and initials off these cars regardless of where they were T
. A. There was not ever any instruction issued to me anything like that. The only instruction I got was to make the
switch list. It didn't say to go over the cars, or where to get
it from.
Q. What do you mean by making a switch list?
A. I don't know that I could give you a list or give an idea
of what a switch list is. Here is one that is
page 181 ~ blank.
Q. How do you make it'?
A. You make a list of the cars standing from the south end.
Q. And you have to have the initials and numbers on the
switch list?
A. And destination.
Q. And destination f
A. Yes, sir.
Q. Was there any other way to get them 1
A. They don't all the time leave them on the bridge.
Q. Well, suppose that they were on the bridge, in order to
make the switch list you would have to have the numbers
and initials?
A. You would have to go and get them.
Q. When you did not get these numbers and initials at the
Virginian depot, while they were being shoved back in there,
wllre you ever able to get them from anywhere except on the
bridge and trestle!
A .. I can't say from the highway bridge ; the highw~y bridge
jg maybe three or four hundred feet above me; if it was a
right bright number I could see it, but I never could see
Rll of them. I never could see enough to make the list complete.
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Q. With a h~avily loaded coal car, is it very ea.sy to get.·
.
. the numbers from the top 1
page 182 } A. "\Veil, they can't do anything until it gets
full, and it ~akes it better when you have it full;
you don't have to step up when you get it level.
Q. Suppose they are full, do you have to road them from
below!
A. The numbers are just under the top of the coal car; it
goes down maybe a foot or so.
Q. Suppose. you come to the number on the end of the car
that is rusted up, and you can't read it, where do you get it 7
A. I most always get the number from one end or the other..
Sometimes it is on one end and not on the other.
Q. Suppose. it is rusted on both ends .
.A. I have just to mark it.
Q. You do find lhem like that, don't you?
A. Yes, I have found them like that.
.

'

Mr. Stowers: All right, Mr. Jacobs.
1\fr. ,vmiams: That is all, 1\fr. Jacob,s.
Mr. Williams: The defendant rests, if your Honor please.
We wish to renew our motion· at this stage.
The Court: Is there any rebuttal?
Mr. Sam C. Stowers: We have no rebuttal.
page 183 ~ Mr. Williams: Our motion is renewed.
The Court: All right. Note your exception.
Do I understand both sides rest and all the' evidence is inf
Mr. Williams : Yes.
Note: The Court again warns the jury not to discuss the
case, and adjourned it until 10 o'clock tomorrow morning.
Aftei· the jury had been discharged until tomorrow morning, and had left the courtroom, Mr. Sackett, of counsel for
the defendant, renewed the motion to strike out j;he plaintiff's evidence, and argued said motion. Mr. Frank 0. Stowers replied to the argument.
The Court: Gentlemen, I would like to take this under
advisement until tomorrow morning- at 10 o'clock.
Note : Thereupon, at 5 :20 the court adjourned until lO
o'clock tomorrow morning·, September 27, 1939.
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Supre~e Court of Appeals of Virginia.
MORNING SESSION.

Rustburg, Virginia, September 27, 1939.
Met pursu~nt to adjournment of yesterday.
Present :. .Same parties as heretofore noted.
The Court; Gentlemen: The motion was argued yesterday
afternoon which was made by the defendant to st1ike out the
plaintiff's evidence upon certain grounds assigned in the motion. The Court has taken time to consider the motion and is
·now ready to pass on it.
There has. been a demurrer to the notice of motion, to the
amended notice of motion, motion to strike out the plaintiff's
bill of particulars, which motions were fully argued both orally
and bv the submission of memoranda. Very similar questions
were raised by demurrer and the motions. .
The Court, in passing on the demurrers and motions, in
pa.rt stated:
''Plaintiff alleges tbat his 'decedent, as an employee of defendant ( a common carrier engaged in interstate commerce),
was required to go out on the bridge, which, by reason of
defendant's negligence, was a dangerous place; that deceder1t
did not know and could not, by the use of ordinary care, have
known of the danger or risk of so going out on
page 185 ~ the bridge; and thereupon, by reason of the dangerous and hazardous condition of the bridge,
he fell to his death.
''Defendant would have me hold on these pleadings, as a
matter of law. that decedent knew of the hazard which resulted in his death, actually or constructively, and assumed
t.he risk thereof. To do this, in my opinion, would be in the
teeth of the holding in Hanilet v. DuPont, 129 Virginia 130.
See page 134, where the Court says: 'Hence, upon demurrer
to the declaration, the Court cannot say that the allegation
that the ui1safe and dangerous condition was neither actually
nor constructively known to the plaintiff is without foundation in fact. And so the Court cannot say, as a matter of law.
that the danger was open and obvious to the plaintiff.' "
Now, in my short statement of fact, I said tl1e plaintiff
alleged that by reason of the dangerous and hazardous condition of the bridge the plaintiff's decedent fell to his death.
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The difference between the question now presented and the
question then presen,ted is that we now have to view the facts
as disclosed by the evidence rather than the allegations h1
the pleadings.
I am gTavely doubtful that the evidence in this case shows
causal connection between the negligence of the defendant, if
proven, and the death of plaintiff's decedent., I
page 186 ~ think it might be fairly contended that there was
negligence sufficient to go to the jury and that
the plaintiff's decedent, in line of duty, fell to his death; but
I am gravely doubtful that the. evidence does sufficiently show
a causal connection between these two facts.
It is necessary, in order for the plaintiff to recover, that
Ju~ definitely prove his case, and an essential element of that
proof is the causal connection between the negligence of the
defendant and the injury on the part of the plaintiff.
However, in the view I take of the case, it is not necessary
for me to absolutely decide that question.
Further, in my memorandum of opinion on the demurrer,
I say:
·
''Of course, it is to be understood that my present ruling
applies solely to the pleadings in the case. If, upon a trial
of the case, the proof should show that decedent knew of the
danger, or that the clanger was so open and apparent as to
render it obvious to a.~1yone, then it may quite possibly be
that the case would be controlled by the principles laid down
in Southern Railway Compwny v. Wilmou,th, 154 Virginia,

582."
The principles to which I had reference at that time are
briefly these, found at page 591 in the case of Southern Railway Company v. Wil1no11,th: "The true rule of
pag·e 1.87 ~ law deducible from the authorities is, that the
· servant assumes all the ordinary, usual and normal risks of the business after the master has used reason·a ble care for his protection, and also all such other risks a8
he knows of, or which were so unquestionably plain and clear
that he must have known of their existence and their danger
to him."
"It will be observed that the employee still assumes all
extraordinary risks due either to the negligence of his employer or of ~is fel1ow-servant when they are obvious and
fully known and appreciated.''
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Under the Federal Employees' Act, as I understand, the
~mployer is now liable for the negligence of a fellow-servant,
and that is not a risk which the plaintiff assumes. That is
not relevant here because there is no allegation or proof of
any negligence on the part of a fellow-servant. The negligence alleged is the situation that pertained to the cars and
the bridge.
Now, in the quotation which I have read, the employee does
assume the risks which are so open and obvious and necessarily would be apparent to him, whether created by the negligence of the defendant or not.
Of course I do not rely entirely upon that case. The sam(•
principle is stated repeatedly in cases cited by the plaintiff
in memoranda submitted by counsel. For instance, on page
4 of the memorandum, quoting from the case of
pag·e 188 ~ C. & 0. v. DeAtley, 241 U. S. 310:
'' According to our decisions, the settled rule is, not that
it is the duty of an employee to exercise care to discover
extraordinary dangers that may arise from the negligence of
the employer or of those for whose conduct the employer is
responsible, but that the employee may assume that the employer or his agents have exercised propGr care with respect
to his safety until notified to the contrary, unless the want
of care and the dang·er arising from it are so obvious that
an ordinarily careful person, under the circumstances, would
observe and appreciate them.''
Quoting· from the case of Looney v. Norfolk db Western
Railway Company, 135 Southeastern, 263:
'' An employee of a railway company in entering upon hi~
employment assumes all the ordinary risks thereof, hut not
the extraordinary risks and 11azards to which the negligencr
of the railway company may from time to time subject him,
and to which he has the right to assume his employer will not
expose him, and he may act on this assumption unless the
danp;ers are so open and apparent as to cause a man of ordinary prudence to appreciate them."
Now. that secm8 to me to leave fro,m consideration only
the question of whether the risks and dang·ers from whieh it
is allcg·ecl the plaintiff's decedent met his death were so open
and obvious as to have necessarily become appnge 189 ~ parent to plaintiff's decedent, and the risk thereby
assumed by him.
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Now. I am fully aware of the rule of law to support which
plaintiff's counsel cites many cases that it is error for the
Court to invade the province of the jury where the evidence
is conflicting or where it should be proper for the jury to
consider the weight of the evidence. I am also aware of
the fact that it is equally well settled in this commonwealth
that where there is no conflict of testimony and where there
can be no difference of opinion between reasonable men as
to the weight or opinion, or, in short, where there is no such
substantial matter for the jury to pass upon, it is also error
for the Court to submit it.
In examining the testimony in this case, each and every
witness who testified on the subject in effect saicl that such
da·ngers and hazards as there wore incident to the cars and
the bridge were apparent, obvious and should have been observed by any person with ordinary sense.
I believe under the cases cited thGre was no burden upon
the employee to exercis,~ ordinary care to observe and appreciate the negligence of his employer. He assumes that an
.employer will exercise ordinary care. But where tl1e evidence
is absolutely without conflict that such dangers as are alleged
were so open, obvious and appa~·ent as to absolutely smite
the senses of any person, then it would be error
page 190 ~ for the Conl't to submit to the jury the question
of whether tho plaintiff's decedent observed such
dang·ers.
As I understand it, the matter of assumption of risk is
in effect a matter of contrart. If an employee knows, either .
by having· been told or from his own observntion. of certain
risks incident to nn employment, and he undertakes the employment knowingly and is charged witl1 notice of such risks,
then he assumes such risks as ar~ a part of his employment.
Different kinds of employment varv in tl1e degree of risk
· and the clangers which are atten<lant npon tl1em, but I think
the law of this commonwealth settles tllat question where he
undertakes employment voluntarily, knowing the risk attendant, with which Jw is cl1arg-ed witll notice that the employment has such risks and that the risks are open, obvious
and apparent, that those risks nr(\ a nart of his employment
and that the defendant is not Hahle hv reason thereof.
Therefore, it is the jud~ment of the Court to sustain the
motion of the defe11dant to strike out the evidence.
N o,1t, gentlemen of the jury, so far as you are concerned,
the effect of what the Court hm~ said iR U1i.s: T liav(') exnlainecl
to you in previous cases that tl1e matter of decirling the law
applicable to a case hi a matter whicl1 is entirely within tlie
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jurisdiction of the judge of the court. I have
held by my action in striking out the plaintiff's
evidence that the evidence in this case under the
law which is applicable to the case does not constitute sufficient evidence to justify a verdict for the plaintiff, even
thoug·h you should believe all of it. Therefore, under the ruling of the Court on the law, all the evidence having been
stricken out,- it therefore follows that the only proper verdict which you may return is a verdict for the defendant.
·-There is no evidence, before you for the. plaintiff, so t]1e only
verdict which you may properly, under the law of the case,
return is a v.erdict for the cfofenclant.
You will· take the notice of motion and retire to your room
and write a verdict which is proper.
page 191

~

Note : The jury retired from the room.
1\fr. ·Frank W. Stowers: The plaintiff,· by counsel, objects
and excepts to the ruling of the Court in striking out the
plaintiff's evidence for the reason that there is sufficient evidence before the Court on tbe various issues, on each and all
of them, for the jury's consideration, all of which is abundantly shown in the record.
·

page 192 ~

JUDGE'S CERTIFICATE.

I. A. D. Barksdale, Judge of the Sixth Judicial Circuit,
who presided over the foregoing trial of Bernard P. Knowles,
Administrator of ,J. W. Knowles, deceased, v. Southern Railway Company, in the Circuit Court of Campbell County, at
Rustburg, Virginia, September 26-27, 1939, do certify that
the foregoing is a true and correct copy and report of all
tbe evidence and all other incidr.nts of the said trial of the
said cause, with the objections and exceptions of the respective parties as therein set fortll.
As to the original exhibits introclnced in evidence, as sl1own
bv the foreg·oinQ" report, to-wit: Exhibit A (waybill of Virginian Railway No. 8.23); Ex11jhit B (Southern Railway System Home Route Form No. 85) ; Exl1ibit. C (map made by
Witness Kabler); Exl1ibits No~. l, 2, 3, 4 and 5 (pictures);
and Exhibit No. 6 (railroad map), whfol1 have been initialed
by me for the purpose of ide11tification, it. is agreed by tbe
plaintiff and the defendant that. they shall be transmitted
to the Supreme Court of Appeals as a part of the record in
this cause in lieu of certifying to the Court copies of said
exhibits.
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And I further certify that the attorneys for the defendant
had reasonable notice, in writing, given by counsel for the
·
plaintiff, of the time and place when the fore going
page 193 ~ report of the testimony, exhibits, exceptions an<;l
other incidents of the trial would be tendered and
presented to the undersig·ned for signature and authentication.
Given under my band this 13th day of November, 1939,
within sixty days after the entry of the final judgment in
said cause.

A. D. BARKSDALE,
Judge of the Circuit Court of Campbell
County, Virginia.

A copy teste :

A. D. BARKSDALE,
Judge of the Circuit Court of Campbell
County, Virginia.
page 194 ~

CLERK'S CERTIFICATE.

I, C. W. ·woodson, C1ork of the Circuit Court of Campbell
Count.y, Virginia, do caertify that the foregoing report of the
testimony, exhihits and other incidents of the trial in the case
of Bernard P. Knowles, Administrator of l. W. Knowles, v.
Southern Railway Company, tog·ether with the original exl1ibits tl1erein referred to, aJl of which have been duly authenticated b:v the .Tud~·e of ~aid court, were lod~ed and filed
with me as Clerk of the said court on the 13 day of Nov.,
1939.
C. W. WOODSON.
Clerk of the Circuit Court of Campbell
Count~r, Virginia.
I. C. ·w. "'\Vooclson, Clerk of the Circuit Court
of Campbell Counb.r, Virginia, do certify tllat the
forcgoh1:2· iR a true tr:rnRcrint of the record in the case of
Bernard P. KnowfoR. Administrator of .J. W. Knowles, decensed, 1,. Soutllern Rnihva>r <:ompany, lately pendinp: in said
conrt.
I fnrther certify tlrnt tllr Rflme was not made up and comnfofod and d0livcred until tlw plaintiff had received due notice thereof, and of tlw intention of tl1e defendants to apply
page 195 ~

146

Supreme Court of Appeals of Virginia.

to the Supreme Court of Appeals of Virginia for a writ of
error and siipersedeas to the judgment therein.
C. W. WOODSON,
Clerk of the Circuit Court of Campbell
County, Virginia.

Fee for copy of record $60.00.
Teste:
C. W. WOODSON, Clerk.

A Copy-Teste:
M. B.

·w.ATTS,

C. C.

Cl

INDEX TO RECORD
Page
Petition for Writ of Error. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record. . · . . .... : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
Notice of Motiqn for Judgment ........................ 37
Demurrer to_ ~ otice of Motion. . . . . . . . . . . . . . . . . . . . . . . . 43
Amended N oticP. of Motion for ,Judgment. . . . . . . . . . . . . . 44
Demurrer to Amended Notice of Motion ................ 46
Bi11 of Particlllft.rs ................................... ·. 47
Motion to StrHrn Bill of Particulars ................... ~ -52
Grounds of Defense ................. ·................. 54
Motion to Set Aside Verdict. . . . . . . . . . . . . . . . . . . . . . . . . . 57
,Judgment, September 27, 1939 ......................... 60
N oticc of Appeal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61
Steno~-raphic ~t port of Testimony, &c. . . . . . . . . . . . . . . . . 62
Dr. C. l\1f. r:fhomason .............................. 63
Bemard f. Knowles . . . ......................... 64
Mrs. Corfl eT. Knowles .. ·. . . . . . . . . . . . . . . . . . . . . . . . . . 66
R,oy Farmer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70
Basil -4~ Dalton . . ........................ : . . . . . . 80
Brice T. CQ~ke . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83
John L. Ifurt, ,fr................................ 87
·Be1·nard Driskill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 96
R. E. Snyder . . . ................................. 110
Fred Kal:>ler .................................... 120
Frank
Stowers ............................... 127
C. W. Ashby .................................... 130
J. µ. '1" ~cobs ..................................... 133
Statement of the Court . . . ........................... 140
Judge's 'certificat_e : . . ............................... 144
Clerk's Cert,ificntes .................................. 145
I

I

w!

1.'

•

