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IN THE

Supreme Court of App·eals of Virginia
AT RICHMOND.

Record No. 2430
EDWARD M. T. ADDISON
versus

ARTHUR SAUNDERS' HEIRS, FRANK B. BELL,
ET ALS.

PETITION FOR APPEAL Ai~D SUPERSEDEA8.

To the Honorable Justices of the Supreme Court of .Appeals
of Virginia:

Your petitioner, Edward M. T. Addison, respectfully represents unto the Court that he is aggrieved by a final decree
entered by the Circuit Court of Northampton County, State
of Virginia, in the above-entitled cause on the 20th dav of
November, 1940, by which decree a resale was ordered of
'' Park Hall'' farm belonging to the heirs of Arthur Saunders, deceased, on which he placed the last and highest bid
at a judicial sale held at Eastville, Northampton .County, Vir..
ginia, on the 9th day of .November, 1940.

,,-
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As a means of presenting the pertinent facts concerning
said sale, attorneys for the appellant and appellees have
agreed upon a statement of such facts and the same is presented as a part of this petition (R., p. 35). A transcript of
the record· is likewise presented along with the decree of
November 20, 1940, from which your petitioner prays for an
appeal and supersedeas.
All page references herein made, unless otherwise indicated, are to the manuscript record of the Clerk.
There is herein presented for decision the question whether
or not the Circuit Court erred in ordering a resale of said
'' Park Hall'' farm, on the g-round of gross inadequacy of
price, purchased by your petitioner at said judicial sale.

2*

*STATEME!NT OF FACTS.

This suit was brought on November 7, 1938, by H. M.
,James, a judgment creditor of one Arthur Saunders, on behalf of himself and all other creditors similarly situated, to
enforce the payment of his judgment out of the real estate of
said Arthur Saunders, who was the owner of a certain tract ·
or parcel of land at Eastville, Northampton ·County, Virginia,
known as '' Park Hall'' farm and containing, according to recent survey, 80.75 acres. See plat of survey (R., p. 27b). See
Bill (R., p. 1).
The bill was taken for confessed, and on the 10th day of
.January, 1939, a decree of reference was entered (R., p. 11),
hut before further proceedings were _had said Arthur Saunders died intestate, leaving· two sons, Robert R. Saunders and
"William Saunders, and a daug·hter, Aline Saunders, as his
heirs at l~:w surviving; and on iN ovember 20, 1939, a decree
was entered (R., p. 12), reviving the suit against said heirs
at law. It is presumed that said Arthur Saunders left no
personal estate of any consequence, since no administrator
appears to have been made a party to the suit.
Charles M. Lankford, Jr., Commissioner in Chancery, who
was designated to execute said decree of reference, filed his
report in the Clerk's Office of said ,Court on J"une 27, 1940
(R., p. 14), and the same was confirmed by decree of September 10, 1940, no exceptions having· been taken thereto; and
Dunton J. Fatherly was appointed a special commissioner to
make sale of said real estate by public auction to the highest
bidder in front of the Eastvil1e Inn, Eastville, Virginia, upon
the terms set out in said decree (R., p. 24). The bond of said
special commissioner was fixed hy the Court at $10,000.00 (R.,
p. 27). After fully complying with the requirements of said
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decree, said special commissioner offered said real estate for
sale by public auction at the place and in the manner directed,
on November 9, 1940, first in separate parcels and then as a
whole. At which sale you petitioner, Edward M. T. Addison, made the last and highest bid for said real ·~estate
3* as a whole and same was accordingly knocked down to
him at the price of $7,640.00; and he thereupon duly complied with the terms of sale (see R., pp. 27-27a).
When offered for sale in separate parcels, said real estate
was knocked down at a total price of $7,605.00, as follows:
Lot No. 1, as shown on the plat of survey, to Austin
Ward at ~he price of . . ..................... $ 355.00
Lot No. 2 to W addey Taylor at the price of ..... . 350.00
Lot No. 3 to W. W. Bradford at the price of ....... . 250.00
Lot No. 4 to Billy -Saunders at the price of ....... . 375.00
Lot No. 5 to Q. G. Nottingham, Agent, at the price of 270.00
Lot No. 6 to L. H. Mears, Agent, at the price of ..... . 250.00
Lot No. 7 to Herman Richardson at the price of ... . 225.00
Lot No. 8 to L. H. Mears, Agent, at the price of ... . 150.00
Lot No. 9 to R. L. Ailworth at the price of ....... . · 175.00
Lot No. 10 to L. H. l\fears at the price of ......... . 180.00
25.00
The 20-foot strip to Q. G. Nottingham at the price of
The remainder of the farm, shown on plat as (1)
and (2), with the dwelling and tenant house
thereon, to R. L. Aih~orth at the price of. . . . . . 5,000.00
Total ................................ $7,605.00
See Agreed Statement of Facts (R., p. 35).
On November 20, 1940, Dunton J. ,Fatherly, special commissioner, filed his report without recommendation, accompanied by a petition and upset bid. of Frank B. Bell, a judgment creditor, offering in event of resale, to start the bidding at $8,640.00 (R., pp. 27-28). Whereupon, on the same
day, the Court entered a decree refusing to confirm the sale
to your petitioner on the ground that his bid was grossly inadequate, and ordered the special commissioner to again advertise and offer said real estate for sale in accordance
4* with the provisions of the decree of *September 10, 1940,
except that the same should be offered only as a whole
and in one tract, at the starting bid of said Frank B. Bell
above referred to (R., p. 31).
Your petitioner, on November 19, 1940, the day prior to
the entry of the decree refusing confirmation, was 'informed
by Dunton J. Fatherly, special commissioner, that the Court
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had refused to confirm the sale to him on the ground of inadequacy of price, and he thereupon returned to your petitioner the sum of $1,910.00 which he had paid on day of sale
in compliance with the published terms (R., p. 36). On No. vember 20, 1940, before the decree had actually been entered
refusing confirmation, the petitioner, by his attorney, appeared in Court in opposition to the acceptance of the upset
bid of said Frank B. Bell, and argued for confirmation of
the sale, citing recent Virginia decisions in support thereof;
and after the Court had formally refused confirmation, the
petitioner noted his exceptions. ·No evidence was submitted
at such hearing, nor was Frank B. Bell present or examined
upon his petition and upset bid or any statements therein
made by him; nor was any security given or offered by said
Bell in the fulfillment of his bid. At such h~aring, however,
said Bell was represented by Charles M. Lankford, Jr., as
his attorney.
In due time a vacation decree was entered suspending the
execution of the decree of November 20, 1940, for a period
of 60 days to allow the petitioner to present this petition for
an appeal and supersedeas, and the suspending hond was
placed at $1,000.00, which has been duly executed with approved security (R., p. 33).
The report of the Commissioner in Chancery (R., p. 14)
lists twelve judgment liens subsisting against said real estate,
in varying· amounts, totaling, incl:uding interest and costs,
approximately $15,600.00. The judgment of H. l\L ,Tames,
who brought the suit, is the last and that of Frank B. Bell,
the upset bidder, is tenth in point of priority in such list.
5•· Judg·ments having '"'priority over that of Frank B. Bell
amount to approximately $9,480.00. It will be readily
seen that in any event there is no likelihood of any equity of
redemption to accrue to the heirs of Arthur .Saunders in said
property, and that the same necessarily would have to bring
upwards of $10,000.00, figuring costs of suit, attorney's fee
and commi&sions of sale, before the judgment of Frank B.
Bell can be reached.
·
.Said Commissioner in Chancery likewise reported that the
fee simple value of the land is $9,000.00, and its annual rental
value $430.00, filing in substantiation of these values the testimony of four witnesses (R., pp. 18, 20, 21 and 22), business
men and farmers of the community. It will be recalled at
this point that the Circuit Court in confirming the report of
the Commissioner in Chancery and ordering sale, placed the
bond of the special commissioner at $10,000.00 (R., p. 27).
The Commissioner in .Chancery likewise reported that the
land should be sold first in separate parcels and lots and then
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as a whole. This course was followed by the Co.urt, it being
the opinion of said witnesses and the Court that such a procedure would prove advantageous. The witness, Geo. T. Tyson, County Clerk and President for several years past of
the Eastville Bank, testified that in his opinion the fair fee
simple value of the property was $8,500.00, and the fair rental
value Five or Six Hundred Dollars. The witness, Ira James,
a resident of Kendall Grove, a landowner and farmer, testified that the fair fee simple value was $15,000.00 and the fair
rental value $430.00. The witness, R. S. Trower, Jr., of Eastville, a landowner and retailer of farm machinery, testified
that the fair fee simple value was $10,000.00 and the fair
rental value .$430.00. The witness, J. Sergeant Nottingham,
of Eastville, a farmer and owner of the adjacent farm, testified that the fair fee simple value was $8,000.00 or $9,000.00
and the annual rental value $450.00. The witness, Nottingham, further testified that the mansion house on the land
f-$• is *valuable, but that he would not value the land very
much as farm land.
A letter of Dunton J. Fatherly, attorney, and who, as special commissioner, conducted the sale, dated June 25, 1940,
addressed to the Commissioner in Chancery and filed with
his report, shows that among other judgments, he represents
that of F. B. Bell (R., p. 23a). While the record does not
disclose it, it is a fact that said Bell resides at Machipongo,
some four miles north of Eastville.

.ARG'UMENT OF LAW AND FACTS.
·while the1·e are numerous g·rounds upon which a Circuit
Court may refuse confirmation of a judicial sale, all other
grounds in the instant case have been eliminated except that
of the gross inadequacy of the price. It has been agreed that
the sale was extensively advertised by handbills and newspaper notice; that same was largely attended, properly conducted and cried; the day was fair and bidding was fairly
active when the property was offered in separate lots; that
there was only one bidder on the farm without the lot$, but
there were two bidders when the property was offered as a
whole. There is therefore only one question to consider-was
the purchase price for the property as a whole grossly inadequate Y It will be noted that the resale of the property
was decreed solely on the ground of gross inadequacy. It
,vill be further noted that the method of sale was in the opinion of all concerned calculated to force the best possible price
for the property, and it is self-evident that in pursuing this
method, the best. possible price was obtained.
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It is plainly apparent that in decreeing the sale, the Circuit Court relied upon the valuation of $9,000.00, as reported
by the Commissioner in Chancery, and that apparently it was
the Court's opinion that the property would not be bid in in
any event for more than $10,000.00, otherwise it would have
required a larger bond of the special commissioner.
it will be noted that the sale price of $7,640.00 was .848o/o
of the $9,000.00 valuation placed upon the land by the
T" Commissioner in •chancery, and .728% of the avemge
of the witnesses of $10,500.00. The accepted value of the
property and the penalty of the special commissioner's bond
were readily ascertainable to all prospective bidders at and
before the sale, and on which they had a right to rely in determining their bidding. Indeed, no prudent business man
:would attempt to purchase real est~te, and especially that
sold at a judicial sale, without first obtaining these facts from
the record. So that in arriving at a .figure, the petitioner
was guided to some extent by the appraisement as reported
by the Commissioner in Chancery, as duly accepted by the
Court by its act of confirmation, and by the penalty of the
special .commissioner's bond.
While the record does not disclose it, it is an accepted fact
that for the past ten years or more farming, the principal industry, has been most disastrous on the Eastern Shore, and
that generally depressed conditions have caITied the sale value
of real ·estate to a very low ebb, in fact, lower than it has been
for the past forty years or more, and it is g-radually getting
lower. While the old home on the property is desirable, it
is without modern improvements, such as steam heat and
electric current, the installation of which would cost several
thousands of dollars. The land, as farm land, accordin~ to
the testimony of J. Sergeant Nottingham, owner of the adjoining farm, has little value, but it is admitted that several
lots could be sold therefrom due to the location.; their value
no doubt can be properly gauged by the bids placed upon
them at the sale. There are no necessary resources for the
farm land, as all the land is cleared except 17 .45 acres, which
is cut over woods. (.See plat, p. 27b.) Eastville is a town
of less than 300 inhabitants and the County Seat of Northampton County. There a.re no commercial enterprises located in the Town outside of two garages and several stores,
and little demand for lot property. From these facts it can
be seen that under existing circumstances the price at which
the property was sold is fair and adequate.
All the authority in Virginia is directly opposed to
8* the *refusal of a Circuit Court to confirm a sale under
such circumstances as exist in this case.
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In Benet v. Ford, 113 Va. 442, 74 S. E. 394, the Court in
quoting from Nitro-Phosphate Syn. v. Johnson, 100 Va. 774,
42 S. E·. 995, made the following pertinent statement:
"When the action of the court in confirming the sale of
property under its control is complained of because of the inadequacy of the price, the burden is on the complaining party
to show that he has been injured.''
'' If the grounds relied upon for setting· aside a judicial
sale go to the very substance of the contract, such as fraud,
accident, mistake, or misconduct on the part of the purchaser
or other persons connected with the sale, which has worked
injustice to the party complaining, the rule governing in determining whether or not the sale shall be confirmed is very
different from the rule controlling where the question is
whether the price at which the property sold is entirely inadequate."
"The highest bid made at an open judicial sale, fairly conduct~d, after full notice, in the face of such competition as
can be attracted, is a fair and just criterion of the value of
the property at that time. After-stated opinions, affidavits
of undervalue, and the like, are regarded with little favor,
and are entitled to little weight in comparison with the fact
established by the action and its results."
The same principle of law was followed in the case of Lillard v. Graves, 123 Va. 193, 96 8. •E. 169, and reaffirmed in
Duwn v. Silk, 155 Va. 504, 155 S. E. 694.
There are in.any recent Virginia decisions in point with the
present case, the most pertinent of which are First National
Bank of Leanngton v. Wright, 153 Va. 429, 150 S. K 255;
Durvn v. Silk, s upra; Margaret Bell Chandler v. John W.
Chandler's Admr., et als., 174 Va. 95; C. J. Prettyman v. .John
W. Cha;ndler's Adnir., et als., 174 Va. 99, the last two of which
having been decided in November, 1939.
In the case of First National Bank of Lemngton v. Wright
(cited in Prettyman v. Chandler's Adm-r., supra), real estate
was sold at a judicial sale after due advertisement. Appellant was the highest bidder at $7,500.00. Before confirmation, appellee filed an upset bid of $9,750.00. The lower court
thereupon refused confirmation, ordered a resale, and when
the property was resold, it was bid in for $10,500.00. This
court reversed the decision of the lower court and or9* dered the property to be sold to *appellant for his original bid of $7,500.00. Justioo Campbell, who stated the
opinion of the Court, had this to say:
1

8

Supreme Uourt of Appeals of Virginia

'' The fact that the land at a resale brought a substantial
sum in excess of the sum realized at the first sale is not oonclusive of the question that the land in the first instance sold
for an inadequate price. The burden of showing· that the
original bid is grossly inadequate is upon those who alleg·e
it. Hamilton v. Bowman, 138 Ya. 446, 122 S. E. 342. This
burden appellees have failed to carry. Their sole reliance is
upon the upset bid. That we have not adopted the English
practice of opening the biddings merely upon the offer of a
reasonable advance over the original bid is settled by the
case of ·Roudabush v. Miller, 32 Gratt. (73 Va.) 465. ''
In quoting B1·ock v. Rich, etc., 27 Gratt. (68 Va.) 812,.Justice Campbell further states:
"v\7hether the Court will confirm the sale, must in great
measure depend upon the circumstances of each particular
case. It is difficult to lay down any rule applicable to all
cases; nor is it possible to specify all the grounds which will
justify the court in withholding its approval.
"The court, however, in acting upon a report of sale, does
not exercise an arbitrary but a sound legal discretion in view
of all the circumstances. It is to be exercised in the interest
of fairness, prudence, and with a just regard to the rights of
all concerned. ''
,Judge Anderson, in Roudabush v. Miller, quotes with approval the above language and then adds :
'' This is not done when no respect is had to the rights and
interests of the purchaser. That is not the case when the
court seeks to extort every dollar it can get from the purchaser, and refuses to confirm a sale fairly made, because he
has gotten a good bargain.''
The upset bid in the case of First National Bank of Lexington v. Wright, supra, it will be noted, was 30% above the
original bid. The upset bid in the instant case is only .1308%
above the original bid. In the case of Margaret Bell Chandler
v. Jown W. Ch{l,lfl,dler's Admr., et als., supra, the upset bid was
.3114% of the purchase price, and slightly over 12% in the
case of C. J. Prettyman v. John W. Cha;ndler's Admr., et als.,
supra, and yet in all these cases the sale bids were held to be
adequate and the lower court was reversed. If by any
stretch of the imagination it should be conceded that the bid
of $7,640.00 in this case is gTossly inadequate, then by the
same token it cannot be argued that an upset bid of $8,640.00,
or an increase of a little over 13%, is an adequate one. See
Prettyman v. Chandler's Admr., su.pra.
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*The case of Dunn v. Bille, supra, supplies the law in
this state in regard to upset bids. In that case, one Dunn
was the highest bidder at the sum of $21,000.00 on a tract of
land in Bath County. The commissioners reported the price
inadequate and recommended a resale should anyone file an
upset bid. One Silk filed an upset bid of 10% or $23,100.00
and the lower court thereupon refused to confirm the sale to
Dunn.
Justice Holt in this case reviews in detail the history and
authorities on the subject. Quoting from Ballentyne v. Smith,
205 U. S. 285, 27 S. Ct. 527, 51 L. Ed. 803, he states as follows:
10*

'' In England the old rule was that in chancery sales, until
eonfirmation of the master's report, the bidding would be
opened upon a mere offer to advance the price 10 per cent;
but this rule has been rejected, and now both in England and
th~s country a sale will not be set aside for mere inadequacy
of price unless that inadequacy be so gross as to shock the
conscience, or unless there be additional circumstances
against its fairness; But if there be great inadequacy, slight
circumstances of unfairness in the conduct of the party benefitted by the sale will be sufficient to justify setting it aside.
It is difficult to formulate any rule more definite than this,
and each case must stand upon its own peculiar facts.''
J nstice Holt then quotes from several Virginia cases decided under the old English rule, and allowing an upset bidder to prevail. He then brings us down through modern cases
showing the gradual change from the old to the new rule as
enunciated in First National Bank of Lexington v. Wri,qht.
In some of the old cases it was hinted that an upset bid of
over 10% should be allowed to prevail. .See Todd v. Gallego
Mills M.fg. Co., 84 Va. 586, 5 S. E. 676; Coles v. Coles, 83 Va.
525, 5 8. E. 673; Ewald v. Crockett, et al., 85 Va. 300, 7 S. E.
386; Moore v. Triplett, 96Va. 603, 32 S. E. 50; 70 Am. St. Rep.
882. The following cases gradually change the rule : Watkins v. JMies, 107 Va. 6, 57 S. E. 608, 609; Howell v. Morien,
109 Va. 200, 63 .S. E. 1073; Hardy v. Ooley, 114 Va. 570, 77 S.
E. 458; Litton v. Flanary, 116 Va. 710, 82· S. E. 692; Lillard
v. Graves, 123 Va. 193, 96 S. E. 169.
In Schultz v. Hughso1i, 134 Va. 497, 114 S. E. 591, an upset bid of 58 per cent was allowed to prevail, but in the later
case of First National Bank v. Wright, supra, an upset
11 • bid of 30 per *cent was not accepted by the appellate
court.
These cases demonstrate the gradual change in judicial
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opinion in this state up to the last cases decided on the subject-Margaret Bell Ohmidler v. GhMuller's A.dmr., et als.,,
supra, and 0. J. Pretty·man v. Chandler's Adnir., et als., su.pra.
The case of Dunn v. Silk, supra, was among the last cases decided prior to the two last mentioned. In that case Justice
Holt concludes with the following words :
"When the court undertakes to sell land, it, like an individual, is naturally anxious to obtain the best possible price,.
and if there were never to be another sale, an upset bid, however small, might with reason be received, although this does
not necessarily follow because the first bidder Jias some rights.
Passing these for the moment, it is to be remembered that
judicial sales must conti:uue and so a course of dealing must
be mapped out which will, in the long run, operate in the interest at large of those whose property is forced upon the
market and which will also be fair to purchasers who sometimes at cost and inconvenience make arrangements to buy
at public offerings. Public bidding should be encouraged and
not chilled. Certainly it wonld not be fostered were it known
that the successful bidder would take nothing but tlie right
to bid again at another sale.
'' One will not trouble himself to buy unless assured that
his purchase, fairly made, will stand. He also is entitled to
some consideration for he cannot bid and walk away. When
property has been Imocked off to him, he must abide by his
offer, which may be enforced in proper proceedings. Robertson v. Smith, 94 Va. 250, 26 S. E. 579, 64 Am. St. Rep. 723 ;
Stout v. Philippi Mfg. Co., 41 W. Va. 339, 23 S. E. 571, 56
Am. St. Rep. 843; Morrison v. Burnette (C. C. A.), 154 F. 617
( app. dism. 212 U. S. 2-91, 29 S. Ct. 394, 53 L. Ed. 517). His
contingent liability, which though not always controlling, must
certainly be considered.
'' When inadequacy of price is alone relied upon to support
an upset bid, where the sale was fairly held, it should not be
received unless it affirmatively appears from the evidence
that the inadequacy was gross. As Mr. Justice Brewer observed in the Ballentyine case, it is difficult to formulate any
more definite rule than this, and each case must in a large
measure turn upon its own peculiar facts."'
Another recent case on this question is Keyser v. Federal
Land Book of Baltimore, 169 Va. 368, 193 S. E. 489. In this
case, which was decided in 1937, a.n upset bid which was an
increase of 32%, was not accepted by this court. It will be
noted here that the upset bidder stated in his petition that he
did not attend the sale because he "forgot about it". It is
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evident in the present case that Frank B. Bell, the upset bidder, if he was not present, either "forgot about it", or was
not enough interested to attend the sale and protect his
12• interests, since he resided only four miles away. *It can
be safely presumed that he had due notice of the sale,
since the record shows that the special commissioner who conducted the sale represented the judgment of said Bell as his
attorney, and there is slight probability that he, the attorney,
failed to give his client due notice. In fact, judging from the
large crowd pres·ent, it appears that everyone in the community knew about it, and if the upset bidder did not and
was not present, it can be assigned to lack of interest. He
does not deny in his upset bid, that he had no notice or that
he was or was not present at the sale, nor does he give any
excuse whatever for not being ptesent at the sale and placing
his bid at the appropriate time. Surely, an upset bid of only
.1308% above the last bid at the sale comes too late and should
for inadequacy not have been received by the lower court.
It is apparent that the lower court should have determined
by proper evidence whether or not Bell was actually present
at the sale and had an opportunity to bid before giving any
consideration to his upset bid. In the case of Chandler v.
Chandler's .Admrs., sitpra, Justice Hudgins, who delivered
the opinion, had this to say:
"This court, speaking· through Judge Riley, in Moore v.
Triplett, 96 Va. 603, 32 'S. E. 50, 70 Am. St. Rep. 882, said:
'It has been generally understood by the profession, and enforced by the courts, that one who was a bidder at the sale,
by himself or by an ag·ent, which is the same thing, or was
present and had the opportunity to bid, would not, as a general rule, be permitted to put in an upset bid. He must bid
at the sale in open competition with all others what he is
willing to give for the property. A different rule would have
a pernicious effect upon judicial sales of property.' '' Citing
Watkins <t Bro. v. Jones, 107 Va. 6, 57 S. E. 608; and Hardy
v. Ooley, 114 Va. 570, 77 8. E. 458.
While it is rumored that the upset bidder was either at the
sale or rode through Eastville while it was being held, there
is no proof in the record either way. However, as above
stated, the record does show that the judgment of Bell against
Saunders was represented by the same attorney who as special commissioner conducted the sale, and it can therefore
be inferred that Bell had due notice thereof. At any rate, he
had every opportunity to attend had he been sufficiently in-
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terested, and he should haye divulged these facts along
13* with his upset bid, which he failed to *do.
In the Keyser case above,, Justice Gregory, in reversing the lower court and directing that the sale be confirme(l
to the original bidder, cited with approval Dunn v. Silk, swpra;
First National Bank v. Wright, s1ipra; Benet v. Ford, supra;
Nitro-Phos. Syn. v. Johnson, ,'3upra; '1.'odd v. Gallego Mills,
supra; and other cases cited by your petitioner.
The decision in that case clearly and unmistakably demonstrates the law in this state is that unless the price is so
grossly inadequate as to shock the conscience of the court
and raises the presumption of fraud, unfairness or mistake,
confirmation will not be refused when the sole ground for refusing confirmation is inadequacy of price. No such conditions exist in the present case.
Justice Gregory, in the Keyser case, disregarded entirely
the amount of the upset bid in making the following statement:
·
'' There has been no suggestion in the case at bar that any
fraud, mistake, or unfair dealing has taken place with reference to the sale. The sole objection to confirmation is that
the bid of the appella~t is so grossly inadequate that it shocks
the conscience of the court. Where the sale is tainted with
fraud, mistake, or misconduct and has worked an injustice
to the party complaining, the controlling rule in determining
whether the sale should be set aside is different from the rules
to be applied where none of these elements exist, and the sole
reliance for objection to confirmation is inadequacy of price,
as is the case here.
'' In the present case, the sale was well advertised, and well
attended, the bidding spirited, and the upset bidder knew of
the time and place of sale and had an opportunity to be present. The sale was conducted fairly and was free from any
semblance of fraud, mistake or misconduct. Under these fac.ts,
we think the trial court should haye confirmed the sale to the
appellant.''
Your petitioner further charges that the lower court erred
when it resorted to the testimony of the witnesses who testified before the Commissioner in Chancery, in averaging the
valuations which they placed upon the property, and you'r petitioner submits that the valuation of $9,000.00 reported by
said Commissioner became final and binding· upon the court
upon confirmation of his report, and this figure should have
been relied upon as the basis in determining the inadequacy
of pi;ice.
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*This court, speaking through Judge Holt, in the case
of Cora A. Dermott v. Eva B. Carter, 151 Va. 81, made
the following pertinent observation:

14*

"The commissioner saw the witnesses, heard them testify,
and examined the building· himself. In such circumstances
the weight to be given to his report has been established by
a long line of decisions. It is said, however, that these no
longer apply because section 6179 of the Code of 1919 declares that 'the report shall not have the weight given to the
verdict of a jury on conflicting evidence but the court shall
confirm or rejoot such report in whole or in part according
to the view which it entertains of the law and the evidence'."
Judge Holt further states:
"In American Surety Co. v. Hannah, 143 Va. 291, 130 S.
E. 411, Judge Campbell, speaking for the court, said this is
still law: 'In lngrani v. Ingram, 130 Va. 329, 107 S. E. 653,
26 A. L. R. 1175, Prentis, J., said: It is sufficient to say
that we agree with the conclusion of the commissioner and
of the trial court, and that even if we had any fair doubt as
to their correctness, we would affirm the decree and follow
the familiar rule, so often emphasized, that the report of a
commissioner, when the evidence has been taken in his presence, is entitled to great weight and should not be disturbed
unless its conclusions are clearly unsupported by the eviden~e,
and such a report on the value of property based upon conflicting testimony and sustained by the trial court, will not
be overruled on appeal. Cottrell v. Mathews, 120 Va. 847, 92
S. E. 808; Va. Mtmber ct Extract Co. v. 0. D. McHenry Lumber Co., 122 Va. 111, 94 S. E. 173.' ''
·w11ile the petitioner contends that the Commissioner's
valuation of $9·,000.00 could alone be considered by the trial
court in respect to the inadequacy of price, nevertheless if
it can be conceded that the court in refusing confirmation was
clothed with authority to go back and average the testimony
of the witnesses in arriving at a value determinative of the
question of inadequacy of price, even then the price of
$7,640.00 bid by the petitioner is adequate and the sale should
have been confirmed. This is particularly borne out by the
cases cited and especially that of First National Bank v.
Wright, supra.
Your petitioner respectfully submits, therefore, that the
trial court should have confinned the sale of said real estate
to him, and he prays that this honorable court for the fore. going reasons, as well as for others appearing on the face of
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the record, will grant him an appeal and supersedeas to said
decree, of November 20, 1940, of the ·Circuit .Court of
15* Northampton County, *Virginia, and that the said decree herein complained of may be reversed and annulled and a final decree entered by this court, confirming to
your petitioner the sale of said real estate, or that the cause
be remanded to the Circuit -Court of Northampton County,
Virginia, with the direction that the sale be confirmed to your
petitioner.
·
Your petitioner respectfully asks that this petition may be
considered as his brief, with the right to file an additional or
supplemental brief should he desire to do so.
Your petitioner desires to present orally his reasons why
the decree complained of should be reversed and annulled
and a final decree entered, confirming to him the sale of said
''Park Hall'' farm.
This petition will be filed with Justice C. V. Spratley at
Hampton, Va.
·
A copy of this petition has this 27th day of January, 1941,
been delivered to .Charles M. Lankford, Jr., opposing counsel.
Respectfully submitted,

EDWARD :M:. T. ADDISON,
By HOWARD H. ADAMS,
His Attorney.
We, Howard H. Adams and L. H. Mears, Attorneys practicing in the Supreme Court of Appeals of Virginia, do hereby
certify that in our opinion it is proper that the decree ref erred to in the foregoing petition should be reviewed bv the
Supreme Court of Appeals of Virginia.
.,
7

Received Jan. 28, 1941.

HOWARD H. ADAMS,
Eastville, Va.
L. H. MEARS,
Eastville, Va.

C. V. S.
Appeal and supersedeas granted. Bond $500.00.
Feb. 13, 1941.

C. V. S.
Received February 13, 1941.
M. B. W.
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RECORD
In the Circuit Court of the County of Northampton, Virginia.
H. M. Jam.es, who sues, etc.
'V.

Arthur Saunders.
In Chancery.

TRANSCRIPT OF RECORD.
Virginia,
County of Northampton, to-wit:
Pleas before the Circuit Court of said County of Northampton, on the 20th day 0£ November, 1940.
Be It Remembered, That heretofore, to-wit: At the Second
November Rules, 1938, of said Court, came the complainant
and filed in the Clerk's Office his bill in Chancery, with Exhibits ''A'' and '' B '', which are in the following words and
figures, to-wit :
The bill of your complainant, H. M. James, who sues on
. behalf of himself and all other lien creditors of Arthur Saunders similarly situated who may come in and contribute their
due proportion of the costs of this suit, respectfully shows
unto your honor:
That on that the 11th day of October, 1932, he, the said
H. M. James, recovered a judgment before the Hon. Henry
Li. Upshur, a justice of the peace, against Arthur
page 2 ~ Saunders for the sum of One Hundred and Sixty
Six Dollars and Forty Cents ($166.40) with interest
thereon from the 7th day of July, 1925 and $2.00 and costs
and ten per cent attorney's fee, which said judgment. was duly
docketed in the clerk's office of Northampton County, Virginia, on October 21, 1932 in Judgment Lien Docket Book
9 at page 38, all of which will more fully appear by an abstract of said judgment filed herewith ·and mark~d Exhibit
A and. asked to be taken 8Jld read as a part of this bill ; and
that a writ of fieri facias was duly issued thereon on the 11th
day of October, 1932, directed to the sheriff of this county
and returnable within sixty days, and on which said execu-
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tion writ a return of no goods was made by the said sheriff;
and that there is now due and owing and unpaid on the said
judgment the full amount thereof.
That the said judgment constituting the evidence of debt
has been assessed for taxation for each and every year on
the first day of which your complainant was the owner of
the same as required by 'law of Virginia regarding such matters.
That the said Arthur Saunders is the owner of a certain
tract or parcel of land at Eastville in Northampton County,
Virginia, known as "Park Hall", and containing eighty-eight
acres (88 A.), more or less, and bounded on the
page 3 ~ north by the cross street from Eastville to Eastville
·
Station, on the east by the lands of R. B. Fox and
Sergeant Nottingham, on the south by the Stumptown road,
and on the west by the state highway and the lands of W. S.
Addison and others ; which said land is the same that the said
Arthur Saunders became the fee simple owner of upon. the
death of his wife, Bessie K. Saunders, which occurred prior
to the institution of this suit, under and by virtue of clause
four of the last will a.nd testament of Helen Saunders dated
August 4, 1.906, and probated on October 10, 1H08, in Will
Book 40 at page 127 in the clerk's office of Northampton
County, Virginia, a copy of which is filed herewith marked
Exhibit B, and asked to be taken and read as a part of this
bill.
Your complainant is advised that his judgment above described constitutes a lien. upon the real estate of the said
Arthur Saunders and that he is entitled to come into a court
of equity praying for proper decrees enforcing the payment
of his lien.
Your complainant further charges and avers that the rents
and profits of said land of Arthur Saunders will not in five
years satisfy his judgment and the other liens thereon and
that he is entitled in such case to enforce his said lien thereon
by a sale of the same.
In consideration of the premises and f orasmuch
page 4 ~ as your complainant is without remedy save in a
court of equity where matters of this kind are only
and. properly cog·nizable, your complainant prays : that the
said Arthur Saunders be made party defendant to this bill,
and may answer the same, but not under oath; that proper
process may issue; and that all proper orders and decrees
may be made and enquiries directed; that if it shall appear
that the rents and profits from said real estate will in five
years satisfy your complainant's judgment and the other liens
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thereon that said land be rented out and the rents and profits
be applied to said judgment and other liens on said property
until the same are fully satisfied; and that if it appears that
the rents and profits from the said real estate will not satisfy
the judgment and other liens thereon in five years the said
real estate be sold and the proceeds applied to the discharge
of said judgment and the other liens thereon according to
their priorities; and that all such other things be ordered and
done as may be necessary for the complete disposition of this
cause; and for such other relief, both general and special,
as to equity may seem meet and the nature of the case may
require.
And your complainant will ever pray, etc.
Notice is hereby given that the court will be asked to decree to counsel conducting this suit such fee as may
page 5 } be right and proper to be paid out of any moneys
to which the lien creditors may be entitled, according to the amounts such lien creditors may be entitled.

. DUNTON J. FATHERLY,
Counsel for Complainant.
(EXHIBIT "A'' REFERRED TO IN ABOVE BILL.)
Virg·inia:

In the Clerk's Office of the Circuit Court of the County of
Northampton.
I, Geo. T. Tyson, Clerk of the ·Circuit Court of N orthampton County, in the State of Virginia, do hereby certify that
a judgment in the sum of ONE HUNDRED SIXT.Y SIX Dollars and FORTY Cents ($166.40), with interest thereon
from the 7th day of July, A. D., 1925, until paid, and TWO
dollars and NO Cents, ($2.00), costs, together with 10% attorneys fee for collection rendered on the 11th day of October, A. D., 1932, by Henry L. Upshur, a Justice of the
Peace for said County, in favor of
H. M. James, Plaintiff,
against
Arthur Saunders, Defendant,
was docketed in the Clerk's Office of said Court on the 21st
day of October, A. D., 1932, in Judgment Docket No. 9, page
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38, Said judgment being (not being) upon an inpage 6 ~ strument waiving the homestead exemption.

GEO. T. TY:SON, Clerk.
By EMILY M. FUSSELL,
D'-y. Clerk.

DUNTON J. FATHERLY, p. q..

J. P. Execution Oct. 11, 1932, return' of No. Goods ..70c
additional costs.
( Cost of this abstract .25c.)
(Endorsed on back of above:-

H. M. James

v ..
Arthur Saunders.
•

I

I

.A.HSTR.&CT OF JUDGMENT..

'' E:X:HIBIT ''A''.
Filed No~. Rules, 1938..
( 3'rd Monday)

r

Teste:
GEO. T. TY.SON, Clerk.

(EXHIBIT ''B'' RE,FERRED TO IN FOREGOING BILL.) .

I, Helen Saunders, of the County of Northampton, in the
State of Virginia, do herebr make this my last will and testament, hereby revoking al former wills by me at any time
heretofore made.
1. I desire that all my just debts be paid as soon after my
decease as conveniently may be, and to that end charge my
whole real and personal, with the payment of same.
2. I give to my neice, Helen Nottingham, the daughter of
my brother, Leonard J. Notting·ham, my watch.
3. I give and bequeath to my son, Arthur Saunpage 7 ~ ders, my half of the farming implements at ''Park
Hall", my sheep and two horses absolutely. I also
give him, my said son, my candelabras, my liquor case, and
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silver, three pieces, sugar dish, cream pitcher, and sugar tongs,
and I desire that he give them to such of my relatives as he ·
may desire.
4. As to all the rest and residue of my estate, real or ·personal, wheresoever situate and being, and of whatsoever nature and kind, and not hereinbefore given, bequeathed and devised, I do hereby give,. devise and bequeath the same and
every part thereof, subject to the payment of my funeral
expenses, just debts and charge of proving and carrying into
effect this my will, unto my friend Levin W. N otting·h~m during the joint lives of my son Arthur Saunders and his wife,
Bessie K. Saunders, upon the special trust that he shall, during the continuance of his said estate, manage the land and
take and receive the rents and profits accruing from the land
and personal property, and pay all taxes and levies thereon,
together with the necessary charges and• expenses attending
to same and the management thereof, and after deducting
such payments, shall pay over annually, at such times and in
such modes and proportions as he shall deem most expedient
the the residue of said rents and prpfits to my said son. And
upon the death of the said Bessie K. Saunders, if
page 8 ~ my said son s11all survive her, I give and devise to
him, my said son, in fee simple and absolutely, all
of my said real and personal property mentioned in this
clause of my will. But if my said son, Arthur Saunders
should die before his said wife, Bessie K. Saunders, then and
in that event I do give and bequeath the real and personal
estate mentioned in this clause of my will to such of my brothers or their descendants as he, my said son, by his last wiil
may appoint, and in defa ult of such a will of my said son,
then in that case, I direct that the said Levin W. Nottingham shall hold and manage the said real and personal estate
mentioned in this 4th clause of my will in trust for the use
and benefit of all or any of my grand children, born or hereafter born, the children of my said son, as shall attain the
age of twenty one years as before he held and managed it
for the use of the said Arthur Saunders, and ·upon trust, to
pay, transfer or divide the trust fund unto, between or among
such child or children of my said son as shall attain the age
of twenty one years, and if more than one in equal shares as
between brothers and sisters. But so that the children collectively or child of any deceased child of my said son shall
take such share only as his or their parent would have taken
if living. But should my said son die before the said Bessie K. Saunders without making a will according to
page 9 ~ the power herein given, and then in the event all
the children of my said son shall die under the age-
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of twenty one years without lawful issue surviving, then in
that case I give the property, real and personal, mentioned in
this clause of my will unto my brother Severn R. Nottingham, if living, and if he be dead, to his daughter Isabelle in
fee simple and absolutely, subject, howeyer, to the condition
that he, the said Severn R. Nottingham, or she the said Isabelle Nottingham, pay to Helen Nottingham, daughter of my
brother, Leonard J. Notting·ham, the sum of Four Hundred
Dollars ($400.00), and to Ida Nottingham, daughter of my
brother Leonard J. Nottingham, the sum of One Hundred
Dollars ($100.00).
5. It is my desire that my said trustee shall permit my said
son, Arthur Saunders, to rent, use and occupy my farm Park
Hall should he, my said son, so desire, and that in making
settlement of the rents of said farm, the said trustee give my
said son credit for any sums of money which he, my said
son, may have spent for taxes and repairs on said farm.
6. I appoint my friend, Levin vV. Nottingham, executor of
this my will, and it is my desire that the said Levin W. Nottingham as executor under this my will, or as trustee under
this my will shall not be required, in either case,
page 10 ~ to give security upon his qualification.
In witness whereof I have hereunto set my hand and seal
this 4th day of August, A. D., 1906.
HELEN SAUiNDERS (Seal)
Signed, published and declared by Helen Saunders as and
for her last will, in the presence of us, who, in her presence,
at her request, and in the presence of one another, have hereunto subscribed our names as witnesses.
·

ABEL W. BRADFORD,
OTHO F. ME,ARS.
Virginia:
In the Clerk's Office of the Circuit Court of the County of
Northampton, on the 10th day of October, A. D., 1908. The
last will and testament of Helen Saunders, deceased, was
this day produced before me, R. W. Nottingham, Clerk of the
Circuit Court of the County of Northampton, and being fully
proved by the oaths of Otho F. Mears and Abel W. Bradford, the subscribing· witnesses thereto _admitted to record.
Thereupon Levin W. Nottingham the Executor named in said
. , .... who made oath as the law directs and entered into and
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acknowledged a bond in the penalty of One Thousand Dollars
($1,000.00), conditioned according to law, but without surety,
the said will directing that none shall be required, a certificate is granted the said Levin W. Nottingham for obtaining
probate of said last will and testament of Helen
page 11 } Saunders, deceased, in due form.
Teste:

R. W. NOTTINGHAM, Clerk.
And on another day, to-wit: January 10, 1939, the Court
entered the following decree :
This cause came on this day to be heard upon the bill of
the complainant and Exhibits "A" and "B" filed therewith,
upon the bill taken for confessed as to the defendant, Arthur
Saunders, upon whom process has been duly served, and was
argued by counsel.
Upon consideration whereof, it is adjudged, ordered and
decreed that this cause be, and the s~me hereby is, referred
to Charles M. Lankford, Jr., one of the commissioners in
chancery of this court, who shall make enquiry and ascertain
and report to the court as follows :
(1) Of what real estate Arthur Saunders is seized and possessed; where situate and being·; and its fee simple and annual rental values.
(2) What taxes, delinquent or otherwise, are due and owing
on the land of the defendant.
(3) What liens exist against the real estate of the said
Arthur Saunders, together with the nature, character, amounts
and the order of priorities of such liens.
(4) Whether the rents and profits from the real estate of
the defendant will, within five years, satisfy the
page 12 } judgment of complainant, taxes due on the said
land, and the amounts due the other lien creditors
of the said defendant.
( 5) If the rents and profiits from said land will not, within
five years, satisfy the judgment of complainant and the other
liens and taxes on said land, whether it would be for the best
interest of all parties to sell the property as a whole, or to
divide the same into separate lots and parcels in case of sale;
and if it be determined by the said commissioner that in event
of sale the property should be divided into. lots or separate
parcels, wh~ t division of the said property should be made
for purposes of sale.
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( 6) Whether all parties in interest are properly before the
court.
Which said several enquiries he shall make and to the court
report, together with any other matters deemed pertinent by
himself or requested to be specially stated by any party in
interest.
And all further questions are reserved, etc.
And on another day, to-wit: November 20, 1939, the Court
~ e d the fallowing decree :

;

...

This cause came on to be heard this 20th day of November,.
1939, and it appearing to the Court that on the third Monday of November, 1938, the Complainant exhibitecl
page 13 ~ his bill in this Court against Arthur .Saunders for
the enforcement of his lien against the property of
the said Arthur Saunders; that the said bill was taken for
confessed, that on the 10th day of January, 1939, a decree of
reference was entered in the said cause and that thereafter
before any further proceedings were had in said cause the
said Arthur Saunders died; that the said suit and proceedings abated by reason of the death of the said Arthur Saunders; that a scire f aaias was on the 27th day of September.,
1939; sued out by the Complainant against Alene Saunders,
William Saunders,, and Robert R. Saunders, heirs at law of
Arthur Saunders, deceased, as provided by Section 6168 of
the Code of Virginia, directing them to show cause why the
suit should not proceed in their name; that the said scire /acias
was duly served by the Sheriff of this county, on the said
Alene Saunders and William Saunders on September 28, 1939,
and that the said sdre f acias was duly served, by order· of
publication, as disclosed by the papers in this cause, on Robert R. Saunders, as provided by law, and that no sufficient
cause has been shown against it; it is therefore ordered that
the said suit and proceedings do stand revived ag~inst Alene
Saunders, Williai:µ Saunders, and Hobert R. Saunders, heirs
at law, as afore said, and be in the same condition
page 14 ~.that they were at the time of the death of the said
Arthur Saunders.
And on another day, to-wit: June 27, 1940, Charles ::M:.
Lankford, Jr., Commissioner in Chancery, filed his report.,
to-wit:
Your undersigned commissioner in chancery to whom the
papers in the above styled cause were referred for enquiry
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and report by decree entered therein on the loth day of J anuary, 1939, reports that pursuant to tlie directions of the said
decree, after due notice to all parties, he proceeded at the
office of Dunton J. Fatherly, at Eastville, Virginia, on June
25, 1940, between the hours of 10 :30 A. l\L and 12 lVI. to take
the depositions of Geo. T. Tyson and others which said depositions are returned herewith and asked to be taken and read
as a part of this report, and to make the several enquiries
by said decree directed.
From said depositions and record enquiry of your commissioner he reports as fol~ows:
(1) That Arthur Saunders died seized and possessed of a
certain parcel of real estate situated at Eastville in Northampton County, Virginia, containing eighty-eight acres (88
A.), more or less, known as Park Hall and bounded on the
north by the cross street from Eastville to Eastville Station,
on the east by the land of R. B. Fox and Sergeant
page 15 ~ ·Nottingham, on the south by the .Stumptown road
and on the west by the State Highway and the land
of W. S. Addison and others; and that the fee simple value
of the said land is Nine Thousand Dollars and its annual
rental value is Four Hundred and Thirty Dollars.
(2) That there are taxes due and owing on the said land
for the years 1938 and 1939.
(3) That there are liens against the said parcel of real estate in nature, character, amount and order of priority as
follows:
(a) A judgment in favor of Elijah H. Parsons, receiver of
Parksley Aitto Co. v. Artlmr Saunders, dated April 27, 1916,
and docketed on the same day in Judgment Docket 3 at page
181 for $1,781.88 with interest on $1,091.18 from August 22,
1914, and on $690.70 from December 11, 1915, and $8.12 costs,
appears of record as aforesaid. Writs of fieri facias have
been issued on the said judgment as follows: a fieri facias issued on April 27, 1916, returnable to 2nd June rules 1916
on which there is no return-Execution Book 4 p. 26; a fieri
f acias issued on June 19, 1916, returnable to 1st September
rules, 1916, on which there is no return-Execution Book 4,
p. 26; a fieri facias issued on January 20, 1925, returnable to
2nd March Rules on which there was return of no goods
dated March 10, 1925-Execution Book 4, p. 92.
Your commissioner does not know who now owns said judgment, or whether the same has been paid in whole or in part,
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though h~ has made an effort to ascertain that fact, so he
reports this as the records show the same.
(b) A judgment in favor of Rawlings Implement Co. v. Arthur Saitnders dated November 1, 1916, and docketed on same
day in Judgment Docket 4 p. 12 for $162.35 with interest from
September 15, 1916, and $6.57 costs. Writs of fieri facias
have been issued on said judgment as follows: On
page 16 ~ November 2, 1916, to 1st January rules, 1917, with
return of no goods on April 2, 1917--.Execution
Book 4 p. 63; on October 6, 1926, to 1st December rules, 1926,
with return of no goods October· 8, 1927-Execution Book 4
p. 92.
(c) A. judgment in favor of L. W. Gunby Co. v. Arthur Saunders dated November 23, 1917, and docketed same day in Judgment Docket 5 p. 46 for $47.03 with interest from July 6,
1916, and $6.57 costs and 10% attorney's fee, on which writs
of fieri facias have been issued as follows: On November 23,
1917, to 1st February rules, 1918, on which is no return; on
March 27, 1925, to 1st June rules, 1925, on which return of
no goods.
( d) A judgment in favor of J. W. Chandler v. Arthur
Saiinders dated September 6, 1918, and docketed on same day
in Judgment Docket 5 p. 68 for $890.66 with interest from
Aug.1, 1914, and $6.97 costs and 10% attorney's fee, on which
writ of fieri f acias has been issued as follows: On September
6, 1918, to 1st November rules, 1918, on which return of no
goods. One year being excluded by statute from computation
of period of running- of statute of limitation by virtue of
death of J. v\T. Chandler and decree of reference having been
entered on January 10, 1939, the said judgment is alive, &
now held by J. Brooks Mapp & Margaret B. Chandler, A.dmrs.
(e) A. judgment in favor of Upshur & Hallett v. Arthur
Saunders dated July 19, 1919, and docketed on July 25, 1919,
in Judgment Book 5 p. 100 for $22. 70 with interest from
November 6, 1916, and $1.50 costs on which writ of fieri f acias
issued as follows: On July 19, 1919, returnable in 60 days
with return of no goods; on August 11, 1919, returnable to
1st October rules, 1919, on which return of no goods.
(f) A. judgment in favor of M. C. Wilkins v. Arthur Saunders dated March 12, 1925, and docketed on March 26, 1925,
in Judgment Docket. 7 p. 5 for $500.00 with interest from September 10, 1920, and $9.10 costs and 10% attorney's fee on
which writ of fieri f acias issued on March 26, 1925, returnable to 1st June rules, 1925, and on which return of no goods.
·(g) A. judgment in favor of P. C. Mapp v. Arthur Saunder.,:;
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<t Bessie Kelly Saunders dated July 16, 1927, and docketed
on same day in Judgment Docket 7 p. 124 for
page 17} $25.00 with interest from January 1, ·1925, and
$6.75 costs and 10% attorney's fee on which a writ
of fieri f acias issued on July 16, 1927, returnable to 1st October rules, 1927, with return of no goods.
(h) A judgment in favor of K. A. Jar·vis v. Arthur S(11U,nders ·
dated December 18, 1928, and docketed on same day in .Judgment Docket 8 p. 4 for $303.88 with interest from November
1, 1928, and $6.75 costs and 10% attorney's fee on which writ
of fieri f acias issued on December 18, 1928, returnable to 2nd
February rules, 1919, on which return of no goods.
(i) A judgme~t in favor of Huff Bros. v. Arthur S(JJUnders
<t Bessie Kelly Saunders dated March 26, 1929, and docketed
on March 30, 1929, in Judgment Docket 8 p. 20 for $98.62
with interest from January 24, 1928, and $6.75 costs and 10%
attorney's fee on which a writ of fieri f acias issued on March
30, 1929, returnable to 1st June rules, 1929, with return of
no goods.
·
(j) A judgment in favor of F. B. Bell v. Arthur Sawnders
dated August 17, 1929, and docketed on same day in Judgment Docket 8 p. 41 for '$2,511.17 with interest from May 4,
1925, and $7.75 costs and 10% attorney's fee on which writ
of fieri facias issued on August 17, 1929, returnable to 1st
November rules, 1929, on which return of no goods.
(k) A judgment in favor of John Deere Plow Co. v. Arthur
Saunders dated November 12, 192.9, and docketed on November 16, 192.9, in Judgment Docket 8 p. 54 for $335.26 with interest from July 16, 1924, and $9.15 costs and 10% attorney's
fee on which writ of fieri facias issued on November 16, 1929,
returnable to 1st February rules, 1930, with return of no
goods.
{I) A judgment in favor of H. M. James v. Arthu,r Saumder.c;
dated October 12, 1932, and docketed on October 21, 1932,
in Judgment Docket 9 p. 38 for $166.40 with interest from
July 7, 1925, and $2.00 costs and 10% attorney's fee on which
writ of fieri facias issued on October 11, 1932, returnable in
60 days with return of no goods.

(4) That the rents and profits from said land will not within
five years discharge the liens thereon.
page 17a}
(5) That in event of sale the said land should
be sold as follows: 1st in separate parcels as follows, the lot east of the house-yard and between that and land
of R. B. Fox should be subdivided into two lots of equal area
and running back to present bounds of the lot; and offered in
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separate lots; the lot west of the houseyard should be offered
separately; the lot lying between the land of Winton ·whitehead and the land of Mrs. Flora N. .Scott, which is used as a
driving-in-:way, should be offered separately; the land facing
on the east side of the state highway as far down as the cutover woods land should be dhided into lots facing on the high. way and running back the same distance and with same dimensions as the lot of W. Strange Addison, and should be
sold separately; and the remainder of the said trRct of fand,
which includes the mansion house and yard and the remaindel'
of cleared land and woods land and cut-over land shonld be
sold separately; and 2nd the whole tract as now constituted
should be ·sold as a whole. Whichever way the said tract
brings the largest purchase price should be the bid or bids
accepted for confirmation by a special commissioner. Y onr
commissioner further recommends that a survey of t.be Eaid
land showing the subdivisions suggested be ordered by the
court.
( 6) That all necessary parties are properly bepage 18 ~ fore the court.
Respectfully submitted,

CHAS. M. LANKFORD, JR.,
Commissioner in Chancery..

(DEPOSITIONS RE·FERRED 'TIO IN :ITTOREGOING
REPORT.)
The depositions of George T. Tyson, and others, taken before me, Charles l\L Lankford, Jr., a. Commissioner in Chancery of and for the ·Circuit Court of Northampton County,
Virginia, at the office of Dunton J. Fatherly at Eastville,
Virginia, on Tuesday, June 25, 1940, pursuant to notice hereto
attached, to be read as evidence in support of a report by me
to be made to the Court in said cause.
Present: Dunton J. Fatherly, attorney for the Complainant. Quinton G. Nottingham, attorney for Aline & Billy
Saunders.
The first witness, being duly sworn, deposes as follows :
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GEORGE T. TYSON,
Q. Mr. Tyson, state your name, residence and occupation 7
.A. George T. Tyson, Eastville, Va., County .Clerk.
Q. Mr. Tyson, are you familiar with a certain traet or parcel of land at Eastville, known as "Park Hall'', and formerly
belonged to :M:r. Arthur Saunders, estimated to contain 88
acres, bound on the ;North by the cross-street from Eastville
tq Eastville Station; on the East by the lands of R. B. Fox
and Sergeant :Notting·ham; on the .South by the Stumptown
Road; and on the ·west by _the State Highway, and
page 19 ~ land of W. S. Addison and others f
A. Fairly so.
Q. What in your opinion is a fair fee simple value for this
tract of land?
.A. I certainly think that it should be worth $8,500.00.
Q. What would you say would be a fair rental value?
A. I should say Five or Six Hundred Dollars.
Q. In the event a sale is ordered of this tract of land, is
it your opinion that the same should be sold as a whole or
subdivided for sale in separate parcels f
A. I think it should be sold, first, those available lots, two
I think on Eastville Crossroad, and maybe one or two down,
and then as a whole.
Q. How far down should you say to be sold as lots, down
to Whitley's Garage?
A. What I had in mind was down as far as Whitley's Garage, but might offer some below that.
Q. Size of lots, you would suggest, to be the same as those
formerly sold off Park Hall?
A. Yes, those on the main road.
Q. And the main Park Hall house and yard. should be sold
as a main tract of land 7
A. Yes, I think so.
Q. You said it should be sold first, do you mean by that, it
should be sold in separate parcels and then as a
page 20 ~ whole, or which way?
A. What I meant was to offer those lots we just
spoke a.bout separately, each separate:, and then offer the
balance of the farm, and afterwards, put the whole thing up.
Q. Mr. Tyson, it appears that there is a right-of-way which
has never been sold which leads from the State Highway to
a tenant house, and is located between the lands of Whinton
Whitehead and Mrs. Ben Scott. Is it your opinion that this
road should be retained as it is or would it be advisable to
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Ira James.
sell that as far back as the line of the lots run, in fee simple
to the purchaser?
A. I think it should be sold in fee.simple to the purchaser,
and I don't think 'the farm would bring any less without it.
And further this deponent saith not.
IRA JAMES,
The next witness, being duly sworn, deposes as follows:

Q. Mr. James, state your name, r~sidence and occupation?
A. Ira James, Kendall Grove, farmer.
Q. Mr. James, are you familiar with the farm known as
''Park Hall'' situated in Eastville, which has just been described to Mr. Tyson Y
A. Yes.
Q. What in your opinion is a fair fee simple value for this
fa~, estimated to contain 88 acres?
page 21 ~ A. ·I should think it would bring $15,000.00.
Q. What would be the annual rental value?
A. I think $430.00 is right good rent for that plttce.
Q. In the event the -Court decrees a sale of this property,
what in your opinion is the best method of sale, as a whole,
or division in separate parcels, each sold, and then the whole
thing put up.
A. The division suggested by Mr. Tyson should be the division for one .method of sale.
Q. Would it be your suggestion to divide the land between
Mr. Fox's and Park Hall yard into two lots and run it back
the distance of ·the present lot?
A. Yes.
Q. It appears that there is a drive-in-way between the property of Whiriton Whitehead and Mrs. Florie .Scott, which
goes back to a tenant house on the property. Is it your opinion that this space between these two properties which is now
used as drive-in-way should be sold as a separate unit 7
A. I think so.
And further this deponent saith not.
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J. Sergeant Nottingham.

R. S. TROWER,
The next witness, being duly sworn, deposes as follows :
Q. State your name, residence and occupation T

A. R. .S. Trower, Easttj.lle, retail farming mapage 22 } chinery.
Q. Mr. Trower, are you familiar with the tract
of land known as "Park HalP' about which Mr. James and
Mr. Tyson have just testified 7
A. Yes, sir.
Q. What in your opinion is a fair fee simple value for this
farm.Y

A. I think $10,000.00.
Q. And what would you say would be a fair annual rental
value for it?
A. About $430.00 a year.
Q. In the event a sale is ordered by the Court, how do you
think the property should be sold?
A. I think as just suggested by Mr. Tyson and Mr. James,
in parts and then as a whole.
Q. Do you think, Mr. Trower, it would be advisable to have
. a surveyor survey the property according to suggestions of
the sale of property made by you, Mr. James and Mr. Tyson?
.A. Yes, sir.
And further this deponent saith not.
The next witness, being duly sworn, deposes as follows:
J. SERGEANT NOTTINGHAM,
Q. State your name, age, residence and occupation Y
A. J. Sergeant Nottingham, farming, age 59, Eastville.
Q. Mr. Nottingham, are you familiar with the
page 23 ~ property knoWil. as '' Park Hall'' situated in Eastville, which is estimated to contain 88 acres, which
·
I believe, adjoins your property?
A. Yes, sir, I certainly am.
Q. What would you say would be a fair fee simple value
for this tract of land Y
A. The house is very valuable, I should think the place is
worth eight or nine thousand dollars, it's a very valuable
home.
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J. Se rgeant Nottingham.
1

Q. What do you think is a fair annual rental value Y
A. That would largely depend upon the person wanting
it, whether for farm land or a home, for farm land I would
not value it much, but as a home it is very valuable. I would
not place the amount very high.
Q. How high?
A. Including the house and land t
Q. Yes.
A. $450.00.
Q. In the event the property is ordered sold, how would
you suggest the sale of it t
A. I have been informed as to the testimony of Mr. Tyson,
Mr. James and Mr. Trower with regards to this, and I concur in their suggestions as to the method of sale.
And further this deponent saith not.
The following letter filed with report of Commissioner in
.Chancery:
page 23a

~

"June 25, 1940.

Mr. Charles M. Lankford, Jr.~
Commissioner in Chancery,
Exmore, Virginia.
Dear ,Charlie:As attorney for the judgment creditors in the judgments
hereinafter set out, I present the following judgments to ·be
reported by yon as liens against the real estate of Arthur
Saunders in your report to the -Circuit Court of Northampton
County, Virginia, in the suit of H. 111. James, who sues, etc.
v. .Arthur 8a1.tnders now depending in the said Court pursuant
to decree of· reference entered therein on January 10, 1939,
which decree you are this day executing.
{1) A judgment in favor of J. W. 'Ohandler v. .Arthur Saunders dated September 6, 1918, and docketed on same day in
Judgment Docket Book 5 p. 68 for $890.6'6 with interest from
August 1, 1914 and $6.97 costs and 10% attorney's fee, and
which said judgment is alive as will appear by reference to
executions issued and returns shown in said book. Mr. tl. W.
Chandler died before the institution of this suit, to-wit: in
1935. This judgment is now held by Margaret Bell Chandler

_
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and J. Brooks Mapp, administrators of his estate, and no
part of same has been paid.
(2) A judgment in favor of Margaret C. Wilkins v. Arthur
Sawnders dated March 12, 1925, and docketed on March 26,
1925, in Judgment Docket Book 7 p. 5 for $500.00 with interest from September 10, 1920, and $9.10 costs and 10% attorney's fee. No part of this judgment has been paid.
(3) A judgment in favor of P. C. Mapp v. Arthur Sminders
and Bessie Kelly Saunders dated ,July 16, 1927, and docketed
on same day in Judgment Docket Book 7 p. 124 for $25.00 with
interest from January 1, 1925, and $6.75 costs and 10% attorney's fee. No part of this judgment has been paid.
(4) A judgment in favor of F. B. Bell v. Arthur Soonders
dated August 17, 1929, and docketed on same day in Judgment Docket Book 8 p. 41 for $2,511.17 with interest from
May 4, 1925, and $7.75 costs and 10% attorney's fee. No part
of said judgment has been paid.
· (5) A' judgment in favor of H. M. J(11Jnes v. Arthur Saunders dated October 12, 1932, and docketed on October 21, 1932,
in Judgment Docket Book 9 p. 38 for $166.40 with interest
from July 7, 1925, and $2.00 costs and 10% attorney's fee.
No part of said judgment has been paid.
Very truly yours,
DUNT.ON J. FATHERLY.

page 24

~

And on another day, to-wit: September 10, 1940,
the Court entered the f ollo,ving decree:

This cause came on this day to be again heard upon the papers formerly read and upon the report of Charles ].{. Lankford, Jr., a commissioner in chancery of this court, filed on the
27th day of June, 1940, to which report no exceptions have
been taken, and was argued by counsel.
Upon consideration whereof, it is adjudged, ordered and
decreed that the said report be, and the same hereby is, ratified and confirmed.
It is further adjudged, ordered and decreed that Dunton
J. Fatherly, who is hereby appointed a special commissioner
for the purpose, do offer for sale at public auction to the
highest bidder in front of the Eastville Inn at Eastville,
Virginia, after having first duly advertised the time, place
and terms of sale for a period of twenty days by printed
posters posted in front of the courthouse and at three or more
public places in the neighborhood of the premises, that certain
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tract or parcel of land known as '' Park Hall'' containing
eighty-eight acres (88 A.), more or less, situated at Eastville iu Northampton County, Virginia, and bounded on the
north by the crossroad from Eastville to Eastville Station,
on the east by the lands of R. B. Fox and J. Sergeant Nottingham, on the south by what is known as the
page 25 }- Stumptown road, and o'n the west by the state
highway and the lands of W. S. Addison and others,
which said sale shall be made as follows : first in the fol.Iowing separate parcels-the lot east of the houseyard and
between that and the land of R. B. Fox shall be subdivided
into two lots of equal area and running back to the present
bounds of the lot and shall be offered in separate lots; the
lot west of the houseyard shall be offered separat~ly; the
lot lying between the land of ·winton "\Vhitehead and the
land of Mrs. Flora N. Scott which is used as a driving-inway, shall be offered separately; the land facing on the east
side of the state highway as far down as the cutover woods
land shall be divided into lots facing on the highway and
running back the same distance and with the same climensions as the lot of W. Strange Addison and shall be offered
separately; and the remainder of the said tract of land shall
be offered separately; and secondly the whole tract as hereinabove described and presently constituted shall be offered
as a whole ; and the sale or sales, by whichever method the
said tract of land brings the most money, shall be reported
to the court for confirmation. The said special commissioner
is hereby authorized and <;lirected to employ the services of
a competent surveyor to have the said land surveyed and
divided as above set out and appropriate plat
page 26 }- made showing such divisions. The said sale shall
be upon the following terms: one-fourth of the
purchase money shall be required in cash on the day of sale
·with leave to the purchaser to pay as much more on that
day as he may desire, a.nd the purchase money· not so paid·
in cash on the day of sale shall be divided into three equal
installments payable one, two and three years from the day
of sale, respectively, with interest from the day of sale, and
to be evidenced by separate bonds of the purchaser with.
surety approved by the special commissioner payable as
aforesaid; the premises shall be at. the risk of the purchaser
from the time bid off by him; possession of the said land shall
be given to the purchaser on the first day of Jammry, 1941;
rents and profits for the year 1940 are to be reserved to the
parties now entitled to receive the same; all taxes to Jannary 1, 1941 shall ·be paid out of the purchase money; adequate fire insurance to be carried on the buildings on the

E. M. T. Addison v. A.. ,Saunder~' Heirs., et als.

33

land purchased with loss payable to the special commissioner
until full purchase money is paid; upon payment in full of
the purchase money and confirmation of the sale by the court,
the purchaser shall be entitled to a deed conveying the said
land so purchased with special warranty of title, upon the
same being properly prepared at the purchaser's expense
and tendered to the special commissioner for execution with
all necessary federal documentary st.amps thereto
page 27 } affLxed at the purchaser's expense.
·But before the said Dunton J. Fatherly shall
perform any act hereunder as special commissioner or receive
any moneys under this decree he shall enter into a .bond before the clerk of this court in his office in the penalty of
$10,000. payable to the Commonwealth of Virginia, with corporate surety approved by- said clerk, conditioned for the
faithful performance of his duties as such special commissioner.
And he shall make full report to the court of his action
here1mder.
And all further questions are reserved, etc.
And on another day, to-wit: November 20, 1940, Dunton
.J. Fatherly, Special Commissioner, filed his report, to-wit:
Your undersigned special commissioner reports that pursuant to the directions of the decree entered in the above styled
cause on the 10th day of September, 1940, after due advertisement and full compliance with all the provisions and directions of the said decree, he offered the said tract of land
described in the said decree for sale at public auction to the
highest bidder in front of the Eastville Inn at Eastville,
Virginia, on Saturday, November 9, 1940, in the method directed, at which said sale the said real estate, when
page 28 ~ offered in separa.te parcels as set forth on the post.er and the plat which are hereto attached as a
part hereof, brought the sum of Seven Thousand Six Hundred and Five Dollars ($7,605.00), whereupon the said real
estate was then offered as a whole and as a whole brought
Seven Thousand Six Hundred and Forty Dollars ($7,640.00)
which said bid therefor was made by Edward M. T. Addison,
and. consequently the said prope1'ty was knocked off to the
said Ed,vard M. T. Addison, the last and highest bidder, at
the said price, and he has fully complied with the terms of
sale.
Since the said sale Mr. Frank B. Bell has filed with your
special commissioner a special petition in opposition to con-
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firmation of the said sale, and offering upon a resa1ie to bid
the sum of Eight Thousand Six Hundred and Forty Dollars
($8,640.00) as the starting bid for said property, which said
petition and offer are returned herewith.
Respectfully .submitted,
DUN:TON J.FATHERLY,
Special Commissioner.
page 27a

~

PUBLIC AUCTION
OF VALUABLE
REIAL ESTATE

By virtue of authority conferred upon the' undersigned Special Commissioner by decree entered on the 10th day of September, 1940, by the Circuit Court of Northampton County,
Va., in the suit of H. M. James, who sues etc., v. Arthur
Saunders, he will offer for sale at Public Auction to the
highest bidder

!n front of the Ea;stvi"lle Inn, Eastvule, Virginia, on
Saturday, November 9, 1940,.
At 3 o'clock P. M ..
All that certain trac.t or parcel of land situated at Eastville
in N.orthampton County, Ya.z known as "Park Hall", originally estimated to contain eighty-eight acres, more or less,.
but shown by plat and survey made by George H. Badger
in September 1.940, to contain eighty and seventy-five hundredths acres, (80.75), and bounded on the North by the
Cross Road from Eastville to Eastville Station; On the East
by the lands of R. B. Fox and J. Sergeant Nottingham; On
the South by what is known as the Stumptown Road; And on
the West by the State Highway and the lands of "\V. S. Addison and others.
The said land will be offered for sale first in twelve separate parcels as foIIows: Ten lots nnml)ered 1 to 10 as shown
on the plat made by Geo. H. Badger; the lot, approximately
twenty feet wide, bounded on the North by tl1e land of Win-
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ton Whitehead; On the East main tract of Park Hall; On
the South by the land of Florie N. Scott, and on the "\Vest. by
the State Highway; And the remaining tract of Park Hall
farm on. which is located the mansion house and which tract
contains approximately 74.89 acres; then the said tract of
80. 75 acres as shown by the saicl plat will be offered as a
whole; the hid or bids, by whichever method the said tract of
land brings the highest sale price, shall be those accepted
by the Special Commissioner and the sales accordingly reported to the court for confirmation. .A plat of survey showing the said tract of land and the several divisions may be
seen at Edmonds' Drug Store in Eastville or at the office
of the Special Commissioner.
TERMS OF SALE
One-fourth of the purchase money will be required in cash
on the day of sale, with leave to the purchaser to pay as much
more on that day as he may desire, and the purchase money
not paid in cash on day of sale shall be divided into three
equal installments payable 1, 2 and 3 years from the day of
sale, respectively~ with interest from the day of sale, and to
be evidenced by the separate bonds of the purchaser with
surety approved by the Special Commissioner, payable as
aforesaid ; the premises shall be at the risk of the purchaser
from the time bid off by him ; possession of the premises shall
be given to the purchaser on the first day of January, 1941;
the rents and profits for the year 1940 are to be reserved
to the parties now entitled to receive the same; all taxes to
January 1, 1941, shall be paid out of the purchase money;
adequate fire insurance shall be carried on the buildings on
the land purchased at the expense of the purchaser with loss
payable to the Special Commissioner until full purchase
money is paid; upon payment in full of the purchase money
and confirmation of the sale or sales by the court, the purchaser shall be entitled to a deed conveying the lanrl 80 purchased with special ·warranty of title, upon the "Jame being
properly prepared at the purchaser's expense and tendered
to the -said Special Commissioner for execution with all necessary federal documentary stamps thereto affixed at the purchaser's expense.
For further information or particulars of sale see the said
Special Commissioner.
Given under my hand th!s 9th day of October, A. D., 1940.
DUNTON J. FATHERLY, Special Commissioner.
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State of Virginia, County of Northampton, to-wit:

I, Geo. T. Tyson, Clerk of the Circuit Court of N orthampton County, Va., do hereby certify that the bond required of
Dunton J. Fatherly, Special Commissioner, as above set out
has been duly executed before me in my office.
Given under my hand this 9th day of October, A. D., 1940.
GEO. T. TYSON, Clerk.
Please Post

Herald Print, Eastville, Virginia
(On back)

(ENDORSED)Each of the undersigned hereby acknowledges that he has
become the purchaser of the parcel of land described en the
reverse side hereof at the sale thereon advertised set opposite his name at the price set oppisite, and he hereby promises
to comply with the terms of sale.
Purchaser
Ed M. T. Addison

Lot
Whole

Price
7,640.00

Witness:
·..···--··-····-·························-····-·· Auctioneer.
Filed as part of Sp 'l. Com 'rs. Report.
'l,o Dunton ,J. Fatherly, Esq., Special Commissioner:
The undersigned, Frank B. Bell, respectfully begs leave to
show:
(1) That he was one of the largest, if not the largest
creditor of the late Arthur Saunders, defendant in
page 29 ~ the above styled cause, now depending in the Circuit Court of Northampton County, Virginia, by
virtue of that certain judgment, dated August 17, 1929, in
favor of the undersigned, which was reported by the Commissioner in Chancery in said cause as a lien on the real estate of the said Arthur Saunders, which said judgment is in
the principal sum of Twenty-five Hundred Eleven Dollars and
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'l,o Dunton ,J. Fatherly, Esq., Special Commissioner:
The undersigned, Frank B. Bell, respectfully begs leave to
show:
(1) That he was one of the largest, if not the largest
creditor of the late Arthur Saunders, defendant in
page 29 ~ the above styled cause, now depending in the Circuit Court of Northampton County, Virginia, by
virtue of that certain judgment, dated August 17, 1929, in
favor of the undersigned, which was reported by the Commissioner in Chancery in said cause as a lien on the real estate of the said Arthur Saunders, which said judgment is in
the principal sum of Twenty-five Hundred Eleven Dollars and
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Seventeen Cents ($2,511.17), with interest thereop. from the
4th day of :M:ay, 1925, together with $7 .75 costs tLlld ten percent attorneys' fees.
(2) That the real est.ate described in the bill and proceedings is well located, of good quality, in hig·h state of cultivation and is very valuable. In this co~nection your undersigned begs leave to direct your attention to the testimony
taken before the Commissioner in Chancery in said cause and
filed by said Commissioner in Chancery as a part of his report, wherein George T. Tyson, a resident of Northampton
County and owner of a considerable acreage of land in the
vicinity of Eastville, testified that the land mentioned and
described in the bill and proceedings in the cause was worth
$8,500.00 ; and wherein Ira James, a resident of Northampton
County and the owner of a considerable acreage of land in
the vicinity of Eastville, testified that the land mentioned and
described in the bill and proceedings was worth $15,000.00;
and wherein R. S. Trower, a resident of Northpage 30 ~ ampton County and the owner of a considerable
acreage of land in the vicinity of Eastville, a part
of which adjoins the land mentioned and described in the bill
and proceedings, testified that the land mentioned and described in the bill and proceedings was worth $10,000.00; and
wherein J. Sargeant Nottingham, a resident of Northampton
County and the owner of a considerable acreage of land in
the vicinity of Eastville, testified that the land mentioned and
described in the bill and proceedings was worth $8,000.00 to
$9,000. Your undersigned believes that the valuations placed
on said land by the above named persons, who testified thereto
before the Commissioner in ,Chancery, were reasonable and
that the average of those valuations, which would be $1.0,500.00, represents a fair and reasonable value of the propertv.
(3) That at the sale of said property, held by you on the
9th day of November, 1940, pursuant to directions contained
i.n a decree entered in said cause on the 10th day of September,
1940, same was, in the opinion and belief of your undersigned, Md off at a grossly inadequate price, to-wit: the sum
of $7,640.00.
( 4) Your undersigned is convinced that, whether by reason of the manner in which said property w.as offered for
sale, namely, first in twelve separate lots or parpage 31 ~ eels, and then as a whole, or for some other cause
or reason, prospective buyers were confused and
discouraged from bidding, with the result that the property
was bid off at a grossly inadequate price, all to the great
detriment and loss to your undersigned. And because of
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these factors your undersigned earnestly contends that the
said as held did not at.tract fair and reasonable bids for; said
property.
Wherefore, your undersigned respectfully submits that the
bid of $7,640.00, by reason of its gross inadequacy, should
not be confirmed, and that said property should be re-sold at
public auction and in such manner as might be reasonably expected to attract the best and highest bids. Upon re-sale of
the property I agree to start the bidding at the price of
$8,640.00.
Respectfully,
FRANK B. BELL.
And on the same day, to-·wit: November 20, 1940, the Court
entered the following decree :
This cause came on this day to be again heard on the papers formerly read and upon the report of Dunton ,J.
Fatherly, special commissioner, this day filed, to whieh report no exceptions have been taken, and upon the petition of
Frank B. Bell filed with the report of said special
page 32 } commissioner, and was argued by counsel.
Upon consideration ·whereof, it appearing unto
the court from the depositions of the witnesses filed with
the report of the commissioner in chancery filed on June
27, 1941 in this cause that the average of their estimates
of the value of the farm known as Park Hall described in
the papers in this cause is the sum of Ten Thousand Five
Hundred Dollars ($10,500.00); that a.t the sale reported by
the special commissioner the said property was knocked off
to Edward M. T. Addison, the last and highest bidder, at
only the sum of Seven Thousand Six I-Iundred and Forty
Dollars ($7,640.00); a grossly inadequate price; and that
Frank B. Bell offers, in event of resale, to start the bidding
on said property at Eight Thousand Six Hundred and Forty
Dollars ($8,640.00), the court is of opinion that the sa.id
sale of said property on Npvember 9, 1940 to Edward M. T.
Addison reported by the special commissioner was at a
grossly inadequate price therefor, and doth refuse to confirml the said sale, and doth further adjudge, order and
decree that the said Dunton J. Fatherly, special commissioner, shall again advertise and offer the said parcel of real
estate for sale in accordance with the provisions of the de-
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-cree entered in .thi~ cause on· the ,lOth day of Septenili~r,
. 1940, with· the .exception that: he shall advertise and· offer
. .
·
for sale the said property only as a whole and
. · page 33 ~ one .tract and shall accept a.s the starting bid therefor the bid of Frank B. Bell contained in his peti. .
tion of ·$8,640.00, And the. said spMial . commissioner shall
. p.i~~ -full r~port of this- action to· t~e court under thi~ ~e. er~e: · .· · 1 • • •. •
.
•
·
·
·
·
• •
·
'
. . Aiid aii fhftli~r. qu~stioiis ar~ res~r·-v~d,

! ,

etc~

.. ' .

--------------To -t~e iibov~ ruliilg ~£ ·the Court, ]Tid~a,rd M. T.. Adclison;

'
by Howard H. Adams, his attorn~y, e_x_cepts~

·-

· · ·

~- ..And 0~ aiiqth~r_.:day, .to..wit: pecell)b~r 10, 1940, ·tl1e Judge;
m vacation, entered the follownig decr~e.:
. . -- · ··
. , It .appearing to_ the judge of the circuit Court of North,.
ampton County, Va., jn the vacation of said .Court, that
Edward M. T. Addjson, -the p1;1rchaser of the real, estate in
tJ:tls ~aus~~ ·i~ aggrieved by .the entry qf the decree entered
in §3ajd. c~u~, on .the 20th. day of Novemb~r, 194Q, refusing
to .~nfixm _the. sale of _the ''Par~. H_3:l.l,'.~. far.m, i)._escrU;>ed in
the papers and proceedmgs ·of this caµs~, w]w~4. w:~s ·knoI3ked
off ~o the said E~wf1r~ M. ,T ·~ A\.df:1J,soii,' and orderiµg ~ resaJe
of said property, becau·s~. of maq.~qu~cy. of price as reporte¢1
by .CommisJ:?ioner in Chancery,. and .on the, basis of the upset
bid of ·Frank B. Bell, and desires to apply to the Supreme
Court of Appeals of Virginia fpr -an appeal froip. any S'u,per-:.
. . sedeas to said decree, _the Juqge. of ~id Court, in
page 34 ~ vacation, doth adjudge, order and decree that a
,
. resale of the said '' Park Hall'' farm be suspended
for a period of sixty days from the 20th day of ,.November,
1940, upon condition that the said Edward M. T. Addison,
or someone in his behalf, execute and acknowledge a good
~nd sufficient bond in, the penalty .of $1;000.00 w;ith secu~ity
thereto to be- approved by the Clerk of this Court and conditioned according to law.
l

I

-•

:'

:

To Geo. T. Tyson, Clerk,
Enter

tiiis vacation decree.
JNO. E. NOTTINGHAM,
Judge of Northampton County Circuit Court.

12/10/40.
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(Endorsements:)
We. consent to the enti·y of the within decree.
L. W. GUN,BY CO.,.
THOS. E. HALLETT,
Assignee of Upshur & Hallett,
K. A. JARVIS,
HUFF BROS.
By BENJ. W. MEARS, Atty.,

page 35

~

J. BROOKS MAPP &
l\iARGARET B. CHANDLER,
Admr.s. J. W. Chandler Estate,
M. C. WILKINS,
P. C. MAPP,
H. M. JAMES,
By DUNTON J. FATHERLY, Atty.,
F.B.BELL.
By DUNTON J. FATHERLY &
CHAS. M. LANKFORD, JR.,
.Attorneys,
WM. SAUNDERS,
ALINE SAUNDERS,
By QUINTON G. NOTTINGHAM,
Attorney,
STEWART K. POW.ELL,
G. WALTER MAPP,
Receivers in re :
Bernard Hinman

v.

··walter N. :Mason

(Parksley Auto Co. Case)
By G. WALTER MAPP,
RAWLINGS IMP. CO.
By J. E. NOTTINGHAM, Their Atty.,
JOHN DEERE PLOW CO.,
By F. E. TOPPING, Attorney.
.AGREEiD STATEMENT OF FACTS:
The real estate which was sold at public auction in front
of the Eastville Inn, Eastville, Va., on the 9th day of November, 1940, was extensively advertised by handbills and
by notice published in the Eastern· Shore Herald, a weekly
newspaper published at Eastville, Va., in Northampton
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County; that said sale was largely attended, properly conducted and cried; that the day was fair and the bidding rea.sonably active for the building lots when they were offered
for sale, but there was only one bidder for the farm, together
with the dwelling house and tenant house, after the lots had
been separately sold; and there were only two
page 36 } bidders when the property was offered for sale as a
whole. When offered for sale in separate parcels,
said real estate was knocked down as follows :
Lot No. 1 a.s shown on the plat of survey, was knocked
down to Austin Ward at the price of_··-···-·-·-·--$ 355.00
Lot No. 2 was knocked down to W addey Taylor at the
price of ···-···-··-····-···-····-···-·-·-·-·-···-····-··-···-····-··-·-·--··-·-· 350.00
Lot No. 3 was knocked down to W. W. Bradford at
the price of-·--····-····-····-··········-·-··········-·······-··-····-·-·-··-·-·-·-·· 250.00
Lot No. 4 was knocked down to Billy Saunders at
the price of··-··-----····-········--····-····-····-··-····--·-····-····--····--·-·· 375.00
Lot No. 5 was }mocked down to Q. G. Nottingham,
Agent, for the sum of ·····-····-····-····-····-····-····-···-··-··-·-·-·· 270.00
Lot No. 6 was knocked down to L. II. Mears, Agent,
for the sun1 of···········-····-····-···-····-····-····-····-····-····-····--········-········ 250.00
Lot No. 7 was knocked down to Herman Richardson
at the price of ·····-····-··········-····-····-····-····--·······-································ 225.00
Lot No. 8 was knocked down to L. H. Mears, Agent,
at the price of ....·-··--····-····-····-····-········..-····-··-·························-·· 150.00
Lot No. 9 was knocked down to R. L. Ailworth at
the price of ·····-····-····-··········-····-····-····-·······..··········-······················-····· 175.0U
Lot No~ 10 was knocked down to L. H. Mears at the
price of ···········-····-····-·······..·-····-··..--...-....-............................ ·................. 180~00
The 20 foot strip of land was knocked down to Q. G.
Nottingham, Agent, at the price of ·····-····-··········-···········
25.00
The remainder of the farm, shown on plat as (1) and
(2), with the dwelling and tenant house thereon,
was knocked down to R. L. Ailworth at the
price of ·····-····-··········-····-····-····-·······-··········-····-····-····-·..·-····-····-········ 5,000.00
That on November 19th, Dunton J. Fatherly, special commissioner, returned to Edward M. T. Addison the
page 37 } sum of $1,910.00, which he had paid to said special
commissioner on day of sale in compliance with
the terms thereof, with the advice that the Court had refused to confirm his purchase on the ground of the inadequacy of price; that on November 20th, before the decree had
been actually entered, Edward M. T. Ad.dison, by Howard ·
H. Adams, his attorney, appeared before the Court in opposition to the acceptance of the upset bid of Frank B. Bell and
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requested that the sale to said Addis~·~'. for reasons argued
before the Court, pe. confirmed·: ~hat at such hearing Frank
B.. Bell was riot present in Court, but was represented by
Charles M. ~~nkford, Jr., as his attorney.
·We. the undersigned· attorneys for the appellant and ·appeU~~' ag~ee. that t~e ~pov~· i~ a: Jr-qe .~.t~te~e~t -of f3:cts in
conn~ction with the .sale of the real esta:te.• in this eause.
\

.

. H. H. ADAMS~ .. ; . . . CHAS. M: L~~KFORD, -JR; ·

.

dase h~ard upo# the above facts. ·
JNO; E;· NOTTINGH.Ai~J . '
:Juclge;
I

page ss ~

CLERK'S CERTIFICATE~
.
.

.

'

St~te of Virginiat .

. ..
County of NorthrupptQn, to-wit:

.i, Geo. T." Tyson, -Cler){ of th,e Cir¢µit Court of the County
of Northampton, and the ·State aforesaid,, do ]:iereby certify
that the foregoing is a true transcript of the record and proGee~ings ilJ. the. Chancery.cause entitled, ''H. M. James, who
sues, etc. v; Arthur Saunders", in said Court.. AI}d I,do further certifY. that the notj.c.e .. required.by:_S~ti~n.~39 .of _the
Code o,f Virginia has been duly given and accepted by counsel as required by law..
.
. .. . ,
.
.Giv:en under my hand as Clerk of said Court this 21st day
of January, A. D., 1941.
GEO. T. TYSON,Clerk.,,
By EMILY M. FUSSELL, D'y. Clerk;

A Copy-Teste :
I

M. B. WATTS, C. C;
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