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In The
SUPREME. COURT OF APPEALS OF VIRGINIA
At Richmond
WILLIAM ROY HOOVER,
ADMINISTRATOR OF
ROSA LEE HOOVER, DECEASED, ..................Plaintiff-in-Error
v.

J. P. NEFF & SON, INCORPOARTED. ........Defendant-in-Error

PETITION
TO THE HONORABLE CHIEF JUSTICES AND ASSOCIATE
JUSTICES OF THE SUPREME COURT OF APPEALS
OF VIRGINIA:
Your petitioner, William Roy Hoover, Administrator of
Rosa Lee Hoover, deceased, respectfully represents to the Court
that he is aggrieved by a judgment of the Circuit Court of
Augusta County, rendered against him on July 30, 1943, in
the common law case of William Roy Hoover, Administrator of
Rose Lee Hoover, deceased, v. J. P. Neff & Son, Incorporated,
and a certified copy of the record in said cas~ is herewith presented.
( The parties will be referred to as in the Court below).

I.
STATEMENT
This is an action of trespass on the case which was brought
in the Circuit Court of Augusta County on June 3, 1942, by
the plaintiff against the defendant to recover damages for the
death of the deceased caused by the negligence of the
2*
defendant on Saturday night, October 18, 1941, *at a
point on state highway No. 254, about four miles west
of Staunton, near the foot of Eidsons Hill, about one mile east
of the little village of West View in said County.
The defendant's servant, Frank Burford, had left one of
defendant's trucks on the right hand side of the said highway,
which is commonly called the Parkersburg Pike, directly in
line of travel west along said road. The truck was left unat-
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tended, without lights or flares placed on the road to warn of
the danger. The said road extends west from Staunton through
the said County and is a much traveled road, especially on
Saturday nights.
)
The parents of the deceased lived in the western part of
said County, and the deceased was riding in the car of her
father, William Roy Hoover, the owner and the operator of
the car, and was travelling westward towards his home. Owing
to the darkness of the night, he could not and did not see the
danger ahead; and, without any fa ult on h.is part, ran against
the truck; and by the collision the death of the deceased was
caused and the death of three other persons riding in the car
was caused at the same time and place, and actions for these
three other deceased are now pending and undetermined on
the docket of the Court below.
The defendant was and is a Virginia corporation and engaged in an extensive apple business and owned and packed
its apples in a packing house in Staunton. The defendant
owned and farmed a number of large apple orchards in Augusta County and two of its largest orchards, the Curry orchard and the Eager orchard, are situated in the *western part of said County and the way to and from the
said last two named orchards was reached along the said highway.
The said defendant, in conducting its apple business, owned· and operated a number of motor trucks, and from its employees selected the drivers of the trucks and assigned to each
driver one of its trucks, and it assigned to Frank aurford, one
of its employees, a truck, as explained by the president of the
company, somewhat different from the other trucks and better
suited for carrying or transporting the defendant's employees..
The defendant's orchards were situated in different parts
of the large County of Augusta and its employees were hired
with the understanding and agreement on the part of the defendant that they would be transported to and from their homes
to their place or places of work in some one of defendant's
trucks, or such one of them as could he conveniently used for
that purpose and for the accommodation of both the defendant
and its employees, and the truck drivers rode backwards and
forwards on their trucks and kept the trucks at their respective
homes at night and over Sundays.
The defendant's servant, Frank Burford, lived on the
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Eager orchard property and kept the truck of defendant that
was assigned to him on the same place and kept it over Sundays at the end of his week's work, and he usually hauled the
employees of the def end ant to and from their work f qr defendant who lived in the western part of the County.
As soon as attorneys had appeared for the defendant,
4*
*the plaintiff asked for a statement of defense; and, on
September 15, 1942, defendant filed its affidavit, under
Section 6126 of the Code of Virginia (R-5) ; and in this affidavit, the defendant in substance admitted that it was the owner
of the truck that had been left on the road; and that affidavit
is as follows:
"STATE OF VIRGINIA, COUNTY' OF AUGUSTA,
TO-WIT:
I, John D. Neff, of Augusta County, Virginia, hereby certify that I am Secretary of J.P. Neff & Son, Inc.,
a corporation chartered under the laws of the State of
Virginia and the defendant in the above styled action,
and I further certify that the person who drove the,
truck of said J. P. Neff & Son, Inc., to the scene of
the accident complained of in the plaintiff's declaration at the time and place complained of and who
there stopped said truck or allowed same to he stopped, was not the agent of J. P. Neff & Son, Inc., and
was in no way authorized, directed, or permitted to
use said truck at the time and place aforesaid.
Given under my hand this 15 day of September,
1942.
John D. Neff.
Subscribed ~nd sworn to before me this 15th day of
September, 1942.
Teste: J. M. Blackburn, Dep. Clk."
That the defendant was the owner of the truck is also shown
by the plaintiff's witness, Nunia Helsabeck.
On October 15, 1942, the defendant filed its Statement of
Defense (R-6), and it will be observed that the defen5*
*dant did not mention its servant Burford as its servant, or as having left its truck on the road, although the
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defendant at the time of filing its Statement of Defense knew
that its servant, Burford, had left its truck at the point of the
accident; and there is no suggestion of the disobeying of orders or directions by Burford, or by any one in the employment
of the defendant, until after the evidence on both sides of this
case had been nearly completed.
At the trial it appeared and was shown by the defendant's
said affidavit and by the State Policeman, Mr. Numa Helsabeck,
who investigated and reported on the case, that plaintiff witness showed that Frank Burford was at the time of the accident
in the employment of defendant and had left the truck at the
point of accident on the road while he was in the line of his
employment on his way home in the truck; and this state of
facts shifted the burden of proof to the defendant to show in
rebuttal that Burford was not acting within the scope of his
employment at the time of the accident.
When plaintiff had rested its case in chief, the defendant
moved the trial Court to strike out the plaintiff's evidence
(R-112); hut the Court overruled the motion; and, in overruling the motion, gave reasons for so doing (R-119, et seq~); and
the Court is asked to turn to the reasons given by the trial
Court and read what was said. It will he seen that the able
opinion in Buchanan v. Wilson, 159 Va., 58, is referred to
specially and quite an extensive quotation is made by the trial
Court from Sydnor and Hundley v. Bonifant, 158 Va.,
6*
703. In referring to the Bonifant *case, the trial Court
said:
''Precisely the same situation was before the court as
we have here and this is what the Court said in the Bonifant case:

* * * * the present majority rule is that, in an action for injuries caused by the negligent operation of
a·n automobile~ proof that the automobile was owned
by the defendant at the time of the accident establishes a prima facie case for the plaintiff." (R-121)·
A liberal quotation is also made from V artarian on the Law
of Automobiles, section 121.
It was said by this Court in the case of Crowell v. Duncan,
145 Va., 489:
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''It is entirely true that the relation of master and
servant being once established places upon those attempting to escape its legal consequences the burden
of showing the relation to have terminated at the time
of the accident." (R-229).
The relation of master and servant between the defendant
and Frank Burford was clearly shown and to the satisfaction
of the trial court, and to escape legal liability the burden was
on the defendant.
Aft~r the motion to strike out the plaintiff's evidence had
been overruled, the defendant introduced its evidence; and
the evidence of defendant-certainly as to whether or not Burford was acting within the scope of his employment, was
strengthened rather than weakened by defendant's evidence.
Camp hell, the general manager of defendant corporation, said
that Burford was allowed and authorized to take the truck
home and keep it if he was hauling men; and Campbell
7*
said Burford was authorized by him on Friday *night,
the 17th of October, to take his truck from the packing
shed and go home in it.
When both sides had rested, the defendant again moved the
Court to strike out plaintiff's evidence (R-224). There can he
no doubt, as we submit, about the fact that Burford was in the
employment of defendant at the time of the accident; and that,
at the time of the accident, he was on his way home in his truck,
which was within the scope of his employment; and that, as
we believe, conclusively establishes the case so far as the defense of Burford not acting within the scope of his employment
at the time of the accident; and, as to whether the defendant
was liable, then necessarily depends upon whether there was
some other rebuttal evidence to overco:p1e the prima facie case
that had been made out by the plaintiff under the Bonifant
case; and it simmers down to this: That the only rebuttal
evidence that could he relied on, on a final motion to strike
the evidence, was the claim of defendant that Burford had been
ordered to use his truck to go to the Curry orchard -and to his
home, and, in violation of the orders, had taken a condemned
truck that was not fit to run on a public highway at all and was
in a dangerous condition; and the case stood thus :-that the
sole question was whether or not the truck that was in the ac-
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cident was the truck that Burford was directed to use by the
general manager.
The trial Court did not overrule the motion to strike out the
evidence at the conclusion of the case after both sides had rested, hut held that the case ought to he submitted to
*the jury under proper instructions (R-237), and the
8*
· Court said:
"The trouble about this case is that Burford, under the instructions, had he followed them,. did have
a right to go home and also to Albemarle to get men.
He did take a truck he had no right to take, but he
was on his way home. Even if he was acting within
the course of his employment, I am not certain about
the direct disobedience of his master's orders." (R237.)
We are unfortunate in not having a copy of the trial Court's
opinion in setting aside the verdict of the jury; but it cannot
be denied that the trial Court said that the case hinged on the
question of the identification of the truck in the accident, as
to whether it was the truck that had been assigned to Burford
and that he was directed to use, or a truck that was out of
running condition and condemned. It was the contention of
the plaintiff that the truck in the accident was the truck known
as the Burford truck, or the "Betsy" truck, and the theory of
the defendant that the truck in the accident was not the Burford truck but was the old condemned truck thai was not fit to
be run on the public highway or to he used for any purpose,
and that Burford had been directed and ordered not to use it.
According to the plaintiff's theory, the evidence showed clearly
that the truck in the accident was the truck that Burford had
been ordered to use to go home in. The trial Court admitted
in his oral opinion that there was a strong conflict in the evif;lence as to which truck was in the accident; and that the
Court seemed to have been influenced in holding that
9*
the *truck· was not the Burford truck but the disabled
truck that was in the accident by the fact that there
was some confusion or uncertainty as t9 the testimony of plaintiff's witness, Mr. Clemmer about the identity of the truck,
upon the theory that a case is no better than the case stated or
made by the plaintiff himself; but an entirely ~fferent rule
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applies with reference to the plaintiff's witnesses; and, where
there is a difference in the statement of witnesses, the plaintiff
is entitled to have an instruction from the Court directing that
he is entitled to the most favorable view that can he put on
the evidence of his witnesses.
The verdict in this case was rendered by a fair and impartial
jury, selected and approved by the Court; and the verdict was
set aside by the Court because the Court for some reason or
other concluded that Burford, who was the recognized servant
of the defendant, had disobeyed the defendant's orders by using a dangerous truck, not fit to he run on the road, when he
had been ordered to take another truck, his own truck that he
was familiar with, known as "Betsy." The question, however,
as to whether or not he had disobeyed the orders and taken on
the road the dangerous truck that defendant claimed was in the
accident was submitted expressly to the jury under defendant's
Instruction No. C (R-246); and the Court is here asked to turn
to R-246 and read defendant's instruction No. C.
The Court, in setting aside the verdict, swept aside the well
settled doctrine that, where a tort of this kind has been committed by its servant, the master is liable for injuries
10*
*to a third person, although the servant may have acted contrary to the direct orders of the master, and this
matter years ago was passed on and settled by the Supreme
Court of the United States. Here it must he an admitted fact
that at the time of the horrible accident complained of the defendant's servant. Burford, was acting within the scope of his
authority as he was going towards his home where the defendant was· hound to carry him as part of its business.
The great authority in this state on pleading and practice
was and is that of the lamented and distinguished Judge Burks.
He said in his work in pleading and practice, after considering
numerous decisions on the subject of setting aside the verdict
of the jury.:
"It is not sufficient that there is a great preponderance of the evidence against the verdict. If there is
conflict of testimony on a material point, or if reasonably fair minded men may differ as to the conclusions
of fact to he drawn from the evidence, or if the conclusion is dependent on the weight to be given, to the
testimony; in all such cases the verdict of the jury is
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final and conclusive and cannot he disturbed, either
by the trial court or by this court; or, if improperly
set aside by the trial court, it will he reinstated by
this court." (Burks Pleading and Practice, 3rd Ed.,
543, Section 298).

II
AUTHORITIES ON MOTION TO ·STRIKE OUT
EVIDENCE.
It is said and held by our Supreme Court in the case of
Green v. Smith, 153 Va., 675:

11 *

"In considering a motion to strike out all the plaintiff's evidence, the evidence is to he considered very
much as on a demurrer to the evidence. All inference which a jury might fairly draw from plaintiff's
evidence must he drawn in his favor; and where
there are several inferences which may he drawn·
*from the evidence, though they may differ in degree
of probability, the court must adopt those most favorable to the party whose evidenc'e it is sought to
have struck out, unless they he strained, forced or
contrary to reason. Dove v. New River Coal Co., 150
Va., 796, 140 S. E. 317; Limbaugh v. Commonwealth,
149 Va., 393; 140 S. E., 133; Goshen Furnace Corp.
v. Tiley' s Admr., 134 Va. 404, 114 S. E., 728."

See Burks Pleading and Practice, 3rd Ed., 454, et seq., where
a motion to strike is fully discussed.

III.
AUTHORITIES ON MOTION TO SET ASIDE THE
VERDICT OF THE JURY

Jt is said in Burks Pleading and Practice, 3rd Ed., 543, Section 298:
"Judge Burks, after reviewing some of the Virginia cases on the subject summarized their result
as follows:
'They man ifest the great respect that is accorded
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the verdict of a jury fairly rendered. It is not sufficient that the judge, if· on the jury, would have rendered a different verdict!"
Our Supreme Court held in the case of Insurance Co. v.
Brown, 137 Va., 288:
"It has been repeatedly said by this court that
where there is some evidence to support the verdict
it should not he set aside, simply because the court,
if on the jury, would have found a different verdict,
To warrant setting aside the verdict it must either he
without evidence to support it or plainly contrary to
the evidence."
It is said in Michie's Digest of Va. and West Va. Reports,
Vol. 7, 737, Section 44a as follows:

12*

''If there is evidence before the jury of a character not physically impossible or inherently incredible,
which, if credited by the jury, is sufficient to sustain
the verdict, it is reversible error in the trial court to·
set it aside. *Terry v. Bishop-Fry Co., 133 Va., 332,
112 S. E. 619; Doswell v. Thompson, 143 Va., 777,
129 S. K, 684. See Monroe v. Cowne, 133 Va., 181,
112
E. 848-"

s.

IV.
THE ERRORS COMPLAINED OF.

(I) The error of the Court in setting aside the verdict of
the jury and entering judgment against the plaintiff in this case
(R-255).
'
.
(2-a) The negligence of the defendant is an admitted fact
in this case. The deceased was hut a baby in arms and could
not he guilty of any negligence, and there is no evidence that
the driver of the car in which she was riding was guilty of any
negligence on his part; and the accident complained of here
was one of the most horrible that has ever been committed on
the road.
The defendant is a corporation and had necessarily to act by
its servant or servants; and it finally developed in the case that
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it was an admitted fact that Frank Burford was a servant· and
employee of the defendant ahd one of its truck drivers and he
had negligently left the defendant's truck, while acting within
the scope of his authority, on the road in a most dangerous
position. The fact that Burford was a servant of the defendant
at the time of the accident, or any claim that he had violated
orders of the defendant, were not referred to or intimated in
the statement of defense made by the defendant, as we have
referred to supra; and that Burford had committed the act in
violation of defendant's orders in using a dangerous truck did
not develop in the case until it appeared in the rebuttal
13*
evidence of defendant; and it was not *apparent
that such defense would he made until late in the trial;
and it was shown by the evidence ultimately and so held by the
court that that was defendant's only real defense, notice of
which had been concealed from plaintiff, evidently from some
·
cause that we know not of.
( 2-h) Defendant's reliance seemed to he froin the beginning
solely on the fact that it was claimed that its servant, or whoever left the truck there, was acting absolutely without any
authority and contrary to orders of defendant had used a truck
dangerous to he run on the road. The theory of the plaintiff
was and is that the defendant's servant, Frank Burford, in the
scope of his authority as defendant's servant, had left the truck
in the position on the road that caused the mischief; and, as
to whether or not defendant would he liable if he violated his
instructions and orders would he dependent, or largely dependent, on whether he was acting within the scope of his
authority as defendant's servant. This defendant owned large
orchards in the western part of the large County of Augusta
and the harvesting of its apple crop in the fall of the year,
about the time of the happeni;11g of the accident complai~ed
of, was a matter of great importance to defendant. It had to
have servants.to harvest its crop and it had to get these servants
from an extended territory, and defendant for its pwn interest
and benefit and for the interest and benefit of its employees
and servants agreed to transport its servants from their homes
to their places of work and hack in defendant's trucks, or such
one of them as might he most convenient. As it was for the
interest alike of the defendant and its servants, it
14*
*was a part of defendant's business to transport its servants, and \Frank Burford was one of its servants to
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.whom it owed such duty. It appears from the evidence in this
case that it was the duty and part of the business of defendant
to transport its employees, and that it was not only the duty
hut the practice and the understanding and agreement between
the defendant and its employees; and this arrangement was
obviously for the benefit of both the employees and the defendant, especially in the harvesting season of apples. As to whether transporting its servants was part of defendant's.business has
not been specifically decided in this state so far as we know;
hut has been passed on and decided in other states. The New
Jersey court passed on this question in the case of Cicalese v.
Lehigh Valley Railroad Co., 75 N. J. Law, 897, 69 Atl. 166, 167,
in which the New Jersey Court said and held and laid down
this rule:
''The relation of master and servant continues during the carriage of the servant to and from his work,
when done by the master, or with his consent, where
from the character of the service such transportation
is beneficial both to the master and the servant."
The same Court approve of this rule in the case of Depue v.
George D. Salmon Co., 106 Atl., 379, in which case it was held
as follows:
"Where a chauffeur is, for the purpose of enabling
him to reach his work earlier, permitted to drive the
master's automobile to and from his home, the relation ·of master and servant continues during such
trips, so that the master is liable for injuries resulting
from negligent driving."
15*

The reason of this rule, as laid down by the New
Jersey Court, seems to us to he apparent, reasonable and

just.
But it may he asked does the evidence show that was the
understanding. and agreement between the defendant ·and its
employees in the instant case? Elwood Henderson, who was
in the employment of the defendant at the time of the mischief complained of was asked (R-47):

"Q. Do you ,k~ow whether there was any agree-
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ment with you ( the employees) that you were to be
carried backwards and forwards by the Neff Company ( the defendant company) ?
A. There was an agreement made when we went
to work that trucks would take us hack and forth.
Q. Neff agreed to thatA. Yes, sir."
And this witness said further on (R-48) :
"The agreement with us told Mr. Richard (Clemmer), our foreman, under Mr. Campbell, if any truck
come in there to take us home at quitting time, first
truck that come on."
Q. Was that so with all the hands?
A. Yes, sir.
Q. That was to carry you hack and forth?
A. Yes, sir."
Campbell, the general manager of the defendant corporation was asked (R-140) :
"Q. You did furnish transportation for the men,
hack and forth from home?
A. We furnished trucks with drivers in the fall of
the year. In the apple season I hauled them in my
car myself.
Q. That was the busy apple season?
A. Yes, sir.
*Q. You delivered them to their home, or to some
16*
designated station, and called for them the next
morning, and this was done by the true~ drivers, whoever ·was driving a truck?
A, Yes, sir.
Q. Was it the understanding between the Neff Corporation and the employees that they would be taken
to work and be brought hack home?
A. They had a certain place to let them off and to
take them on.
Q. To some designated station within walking dis. tance, or wherever they could get a truck?
A. Yes, sir.
Q. Whenever the truck driver delivered his last
man in the evening-if it happened to be Burfordhe would take the truck home and keep it and pick
up the men the next ~or~ing?
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A. If he lived on the premises."
Q. He did live- on the premises of the Neff Corporation?
A. Yes, sir."
( And the premises of the defendant that Burford lived on
was the Eager Orchard property of the defendant in the western part of the County)
''Q. He was allowed and authorized to take the
truck home and keep it if he was hauling men?
A. Yes, sir.
Q.. He was also authorized by you on Friday night,
the 17th, to take a truck from the packing shed and
go to the Curry Orchard with some boxes?
A. No, sir, not Friday night. He was authorized
to take his truck, not a truck, Saturday night.
Q· Did it belong to the Neff Corporation?
17 *
*A. Yes, sir.
Q. Did you tell him to leave the truck there or to
take it home?
A. To go on home."
There was much more evidence in the record showing and
tending to show that Burford in going home in one of defendant's trucks was within the scope of his authority as the servant
of the defendant. If he were in the scope of his authority and
on his way home at the time of the accident, there can be no
doubt about the fact that he was acting within the scope of his
authority and any act or commission that he committed would
make the defendant liable.
The fact that Burford may have combined his business with
that of the master would not relieve the defendant. It was
held by this court in Drake v. Steam Laundry Corporation,
135 Va .. 354, that:
"Where a servant is allowed by the master to combine his own business with that of the master, or even
to attend to both at substantially the same time, no
nice iqquiry will he made as to which business the
servant was actually engaged in when a third person
was injured by the servant's negligence, and the master will he held responsible unless it clearly appears
that the servant could not have been directly or in-
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of which caused the injury."

Here, we submit with perfe~t confidence, Burford was acting
within the scope of his employment, and that the relation of
master and servant existed between him and the defendant;
and, therefore, the burden was upon the defendant to show
that its servant, Burford, was not within the scope of his employment. In approving the doctrine laid down in Crowell v.
Duncan, 145 Va., 489, in the case of Western Union
18*
Tel. Co. v. Phelps, *160 Va., 674, it was held that:
"When the relation of master and servant is once
established, a rehuttable presumption is created that
the relation continues, and was in existence when the
injury occurred and that the burden is upon the master to show that the servant was not acting within the
scope of his employment at the particular time of the
injury."
It was also held that:
''In a doubtful case involving this question, the
doubt will he resolved against the master, because he
set the servant in motion, at least to the extent of requiring the question to be submitted to the jury,"

In the instant cas·e the verdict was set aside by the trial court
upon the ground that the defendant's servant, Burford, had
disobeyed the orders of the defendant in taking a· disabled
and dangerous truck and using it on the road, instead of his
own truck, known in the record as "Betsy." In order to go
home he had a right to take any truck of the defendant that
was not in use, and the trial court held that if he did have the
right to use a truck of the defendant to go home in and it was
in the line of his neighbors business, then the Court was
doubtful as to whether or not the defendant would he liable
if he violated the direct orders of the defendant in the use of
one of its trucks; and, as we have referred to supra, this very
matter was submitted to the jury specifically in instruction No.
C given by the Court for the defendant.
Tne defendant employed Frank Burford as its servant; it
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put him in possession and control of the implement that caused
the mischief in this case, and a third person was killed when
he was about the business of the master, carrying
19*
*himself home under authority from the master; and
would it not be right and just that the defendant should
be held liable for the damage done by his servant, although
acting contrary to defendant's directions and orders? It is
said in Michie 011: Automobiles, Section 131, page 377:
''It is note-worthy to observe that if the act causing
the injury was within the general scope of the driver's
employment the fact that it was in disobedience of
particular instructions of the master does not relieve
the master from liability."
The Supreme Court of the United States held a long time
ago in Singer Mfg. Co. v. Katie Rahm, 132 U. S., 33 L.Ed., 440:
"The master is liable to third persons injured by
negligent acts done by the servant in the course of
his employment, although the master did not authorize or know of the servant's act or negligence, or even
if he disapproved of or forbade it."

In 35 Am. Jurisprudence, Section 559, page 993, it is said:
"The courts are generally agreed that an employer
may be held accountable for the wrongful act of his
employee committed while acting in his employer's
business and within the scope of his employment,
although he had no knowledge thereof, or had disapproved it, or even expressly forbidden it. Also, as
a general rule, an employer is liable for acts of his
employee within the scope of the latter's employment
notwithstanding such acts are done in violation of
rules, orders, or instructions of the employer."
It is said in 1 Sherman and Redfield on Negligence, 16 Ed,
Vol. I, Section 146, page 356:
"The master is responsible for the negligent acts or
omissions of his servants in the course of their em-
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ployment, though unauthorized or even forbidden by
him."
20*

*If Burford violat~d or disregarded the orders of his
master with reference to its truck, can it he held, without sweeping aside these authorities like they were cobwebs,
that the master was not liable? However, is there not evidence
in this case, strong and overwhelming, that .Burford used the
truck of the defendant that he was directed to use, his own old
truck, ''Betsy.''
Burford, on Friday, the 17th instant, used his own truck in
hauling apples to defendant's packing shed in Staunton. It
was found, however, that the front spring, or springs, of the
truck had gotten out of repair and Burford was directed to
leave that truck at the packing shed so that it could he repaired
the next day, Saturday; and for Saturday's hauling of apples
he was directed to use a truck that had been assigned to defendant's truck driver, Ripley, and known as the "Ripley"
truck On Saturday he used that truck to haul apples from
the Curry Orchard to the packing shed; and the last load that
he hauled on that day was hauled from the Curry Orchard to
the Staunton packing shed; and that last load was checked out
of the Curry Orchard by defendant's foreman, Richard Clemmer, at 4 :45; hut Burford did not arrive at the packing shed
until after 6 :00 o'clock; and, when he arrived with his load
of apples, there was no representative of the defendant at the
packing shed. It was closed and locked up. A note was le£t
there for him to leave the apples on the Ripley truck that he
had come in to the plant with; to take the apple boxes to the
Curry Orchard; and the next day to go to Albemarle County
for employees.
*The quitting time for work on Saturday, as it ap21 *
pears in the record, was 4 :45 in the afternoon. Burford
had completed his day's work and was entitled to go home in
one of defendant's trucks. The inference is that it was impossible for him to get the apple boxes as everything was locked
up and all the employees gone from the plant; and beside that
he had not received any order from his foreman, Clemmer, to
bring out apple boxes, and he had just come from the orchard
himself and knew better, or as well as Clemmem, as to whether
or not any apple boxes were needed; and, if they had been
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needed, he could well not have gotten them until the packing
shed could he opened up Monday morning.
According to the testimony of Campbell, the truck that had
been assigned to Burford and that Burford had dri"¥en in with
a load of apples on the evening of the 17th, was repaired on
Saturday-and the only thing to repair was a simple matter
with reference to the front spring; otherwise, so far as the
evidence shows, the truck was in comparatively good shape. It
must he observed, however, that according to the· testimony
of one of the witnesses for the plaintiff, all of the old trucks
of the defendant had the habit of going out of commission; and
at least two of the trucks, as shown by Campbell's testimony,
had recentJy been taken off the road as not fit for road service.
At the time Burford got to the packing shed with his load
of apples on the ''Ripley" truck, there were two empty trucks at
the plant, his own truck, "Betsy," that had been assigned
to him from the beginning of his service and which
22*
*truck he was familiar with and it had license plates on
it and was ready to go on the road. The other truck
was entirely out of repair; it was, according to the defendant's
evidence, not fit to be used for any purpose and would be
dangerous to be run on the road. ' Without any orders, Burford
had the choice of these trucks to ride home in. According to
the defendant, he was ordered to use his own truck, the truck
the front springs of which had been repaired on Saturday and
was ready for road service; and he had been told that the other
truck was out of repair; was not fit to he used for any purpose, and must not be used by him or anyone else, and that
truck had no license plates on it. The claim of the defendant,
however, was that Burford, instead of taking and using his
own truck that he was familiar with and that was in running
order, which he knew from having run it the day before, elected
to take a truck, the disabled truck, the old truck that was at
the plant for repairs and fitting up and which was a dangerous
truck to be run on the road and not fit for use and without
license plates. Observe Burford was an experienced driver;
he was experienced in the handling of trucks; he knew his
business. Is it reasonable and is it believable that, experienced
as he was, he would have elected to take and use a truck that
he knew bad been condemned and was disable and he had been
told of its condition by the defendant and that it must not be
used? Is it not unthinkable and unbelievable absolutely. that
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he would have done so? Would any one hut a consummate ass
have done as the defendant claims that Burford did?
23*
*The defendant, however, does not stop at this, but
claims that Burford took. the license plates off of his
own truck and put them on this disabled truck, the doing of
which would have been, as he knew and was bound to know,
a crime.
We submit can any fair minded man, or any reasonable
person believe Burford would have done as it is claimed by
the defendant that he did at th.e risk of his Hfe and license. That
matter was fully submitted to the jury and was argued. Were
they warranted to believe this defendant's story? They plainly
did not believe it and rejected it.
These were not the only grounds upon which it was rejected.
The question would naturally arise at this point as to the description of the two trucks that were at the plant. The Burford truck, according to the testimony of Campbell, the general
manager, had a black cab and fenders and just ordinary stake
body, not painted, and was the' truck referred to in the evidence
as ''Betsy," the name Burford had given it. Campbell described the disabled, or condemned truck, that had been forbidden
to be used for any purpose as a 1936 V-8 Ford, I1h tons, a
faded blue color, with a stake body of the same color, that had
been used a lot and the paint had been worn off, but you could
tell it had been painted a kind of blue (R-153).
J. P. Neff, the president of the defendant corporation, said
he was not sure about the color of the cab of the Burford truck,
but was sure that the bed and body were made out of dressed
lumber, but not painted, just plain boards (R-189).
24*
Neff also said the Burford truck (R-186) was *entirely
.
different from the other trucks and seemed to be more
suitable for hauling men.
Certainly, according to the President Neff of the defendant
company, and one of the defendant's chief witness, there was
a marked difference between the Burford truck and the condemned, or disabled truck. The Burford truck was black with
plain board body, and the condemned truck, or disabled truck,
was a blue truck and the hoards of the body or bed had been
apparently painted blue but the color was faded. Neff's evidence indicated that the Burford truck could he readily identified as it was quite different from the other trucks, or words
to that effect.
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Taking the description of the two trucks that were at the
packing shed, we will make comparison of their description
with a description that the plaintiff's witnesses gave of the appearance of the truck in the accident:
The State Policeman, Mr. Numa Helsaheck, who investigated
the accident for the State and made a report on it said (R-19):

''Q. What color was it?
A. The hack part of it was just natural wood color;
the body of the truck was black."
Mr. Clemmer, who was the defendant's foreman, who checked out all the loaded apple trucks from the orchards of the
defendant and who had been in the employment of the defendant for five years and who was in the employment of ·the defendant at the time of the trial, said that the Burford truck
was a black truck, the bed of wooden hoards (R-210).
25*
*Mr. Mayhush said he saw Burford driving the truck
on the evening of the accident; that the rear end had
clean hoards and that it had a black looking body; that the body
looked to he black and with plain hoards at the rear; and that
he had seen Burford whom he knew to he in the employment of
Neff driving the truck before.that (R-104).
The plaintiff's evidence shows that the truck after the accident was pulled into the little village of West View near the
church in the village; and the next morning after the accident,
Mr. Clemmer said, (R-53) in his examination-in-chief, that he
saw it and recognized it as the Burford truck, the "Betsy" truck,
standing in West View near the church where it had been left
the night before by the State officer. He did not, in his examination-in-chief, give the color of it hut he did on cross examination, as we have referred to supra.
The plaintiff's witness, Mr. Richard Cain, had worked for
the defendant and had ridden to and from work in the Burford
truck and learned to know it well. He said that the morning
after the accident .he saw it ''setting up in West View near the
church." (R-93)
·
The Burford truck was entirely different, according to the
defendant, from the other trucks of the defendant and entirely
different from the disabled and condemned truck; and the description that the plaintiff's witnesses gave with reference to the
color or appearance of the Burford truck~ corresponded with

20

Supreme Court of Appeals of Virginia

the color and appearance of the Burford truck given by the
defendant's witnesses and by its general manager and the president of the company.
26*
*It is admitted by the defendant's witnesses that the
truck in the accident had the Burford truck license
plates off of his truck, the "Betsy" truck, and had put them on
the disabled truck, which would have been a criminal act on
his part. The person who certainly would know about this
was the defendant's servant, Burford; and the fact that he was
not called as a witness to testify in behalf of the defendant is
a presumption that he was not called because he would have
testified contrary to what the defendant wanted him to testify
to. When the case was argued before the trial court this matter
was mentioned and urged by plaintiff's counsel, and defendant's
counsel replied that the plaintiff could have summoned and
examined Burford as an adverse witness if plaintiff had so desired. While that is true, it is always a dangerous matter in an
important case to call and rely on the testimony of an adverse
witness; and Burford had been prosecuted by the plaintiff, or
the plaintiff was the chief prosecuting witness against him in a
criminal prosecution on account of this accident brought by the
Commonwealth. The fact, however, that Burford had been
prosecuted for the death of the _deceased was not brought before the jury at all or developed in the case.
It will be seen by an examination of Mr. Clemmer's testimony (R-55-70, and R-213-217) that his testimony for the
plaintiff's other witnesses; and, as we have *stated in
27-28* the Statement of this case supra, the trial court, in set. ting aside the verdict, took the position that the plaintiff's case could not be better than made out and stated by the
plaintiff; but Mr. Clemmer was not the plaintiff; he was merely a witness called for the plaintiff; and, as stated supra, an
entirely different rule applies; and that rule was stated by one
of the greatest judges who has ever presided in this state, Judge
Kelly, in the case of Massie v. Firmstone, 134 Va-, 462, as
follows:
'' As a general rule when two or more witnesses introduced by a party litigant vary in their statements
of fact, such party has the right to ask the court or
jury to accept as true the statements most favorable
to him. In such a situation he would he entitled to
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have the jury instructed upon his contention, or if
there were a demurrer to the evidence, the facts
would have to be regarded as e~tahlished in accordance with the testimony most favorable to him."

It is true there was not a demurrer to the evidence in this
case; hut on a motion to set aside the verdict the case would
stand practically as on a demurrer to the evidence. Can there
he any doubt of the fact that the rule governs in this case, and
that the plaintiff was entitled to the inost favorable view of
Mr. Clemmer's testimony that could reasonably he given?
The trial court no doubt set aside the verdict of the jury, as
we understood the judge of the trial court to say, because of
the uncertainty and the differences in Mr. Clemmer's testimony
from other witnesses of lhe plaintiff relating to the question as
to which truck of the clefendant was in the accident complained of.
29*
*We submit that the verdict of the jury was clearly
right and was founded on the evidence in this case; and
we submit that it was plainly error of the trial court to set it
aside; and that the trial court appeared to disregard entirely
the authorities that we relied on at the trial and relying on
before this court: We aver and charge that the trial court, in
giving judgment against the plaintiff, gave such judgment without evidence in support thereof and contrary to right and
justice.
. If a writ of error he granted, petitioner will adopt his petition as his opening brief. Petitioner asks to he heard orally
when he presents this petition.

V.
CONCLUSION
(a) There can he no doubt about the fact from the evidence
in this case that the truck that caused the mischief complained·
of was left on the road by defendant's servant, Frank Burford,
and that this truck certainly belonged to the defendant.
(b) It was shown by the plaintiff's evidence that Burford
at the time that he left the truck on the road at the point of the
accident was acting in the course of his employment, and defendant introduced no evidence to the contrary. On the other
hand, their evidence in rebuttal strengthened the plaintiff's
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evidence on the question of th~ scope of his employment.
( c) When the plaintiff proved that the truck that caused
the mischief complained of belonged to the defendant, and that
it had been left on· the road by its servant, Frank Burford,
the plaintiff, under the Bonifant case, made out a
30*
*prima facie case for recovery, and the rebuttal evidence relied on by defendant and held to he fatal by
the trial court"·was that Burford, the plaintiff's servant, had
violated the orders given him by the plaintiff and had used a
truck that he was forbidden to use and that he knew was not
fit to he used and was dangerous to he used; hut, as the evidence
shows, he was acting within the scope of his employment, the
fact that he may have disobeyed orders given him does not
relieve the defendant of liability.
Petitioner avers that he has delivered this day, September 29,
1943, to Mr. John D. White, of counsel for the defendant, a
copy of this petition.
Respectfully submitted,
FOREST T, TAYLOR,
CHARLES CURRY,
Counsel for plaintiff.

.

STATE OF VIRGINIA,
COUNTY OF AUGUSTA, to-wit:
We, Forest T. Taylor and Charles Curry, attorneys for the
plaintiff, certify that we each are practicing attorneys in the
Supreme Court of Appeals of Virginia; and, in our opinio~,
the judgment of the lower court should he reviewed and reversed and judgment entered for the plaintiff on the verdict
of the jury.
CHARLES CURRY.
*Given under our hands this the 25th day of Sep31 *
tember, 1943.
. FOREST T. TAYLOR
CHARLES CURRY.
Received September 29, 1943.
W. W. SMALES,
Deputy Clerk.
October 13, 1943. Writ of error awarded by the court.
bond required.
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RECORD
page 1

~

VIRGINIA: AUGUSTA COUNTY, to-wit:

Pleas before the Circuit Court of Augusta County, Virginia, at
the Court House thereof, on Friday, the 30th clay of July, 1943.
Present: The Honorable Floridus S. Crosby, Judge.
William Roy Hoover, Administrator
of Rosa Lee Hoover, deceased .
Plaintiff
vs.
]. P. Neff & Son, Inc.
/Jcfendant
Be it remembered that heretofore, to-wit: on the 3rd day of
July, 19'2, came the plaintiff by his attorneys and filed in the
Clerk's Office of the Circuit Court of Augusta County, Virginia,
his declaration against the defendant of a plea of trespass on the
case, which declaration, with the endorsement thereon, is in the
words and figures following, to-wit:
DECLARATION
William Roy Hoover, Administrator of Rosa Lee Hoover, deceased, plaintiff, complains of J. P. Neff & Son, Inc., defendant, of
a plea of trespass on the case, for this, to-wit: that heretofore,
to-wit: on the night of the 18th day of October, 1941, in said County, and at the time of the happening of the mischief hereinafter
complain~d of, the said defendant, a Virginia Corporation, owned
and had owned and operated for a long time, la~ge and valuable
commercial orchard properties in said County, which
page 2 ~produced bountiful and valuable crops of marketable apples; and owned and operated a number of motor trucks
in connection with the said orchard business, and employed a tiumber of servants and employees in the conduct of its orchard business; and ran and operated its said motor trucks in and about its
orchard business along and over the public higlnvays of ·said County in the general operation of its said apple business.
And it was the duty of the said defendant to keep and maintain
its said trucks in a reasonably safe condition to be used on said
highway in said county; and it was the duty of the said defenddanger travel on said highways, and to so hold and keep each one
of its trucks that might be disabled for travel on said highways so
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that no one could take a disabled truck of the defendant on any
highway in said county; and it was the duty of the said· def endant, its mandatory duty, under the statutory law of this State, not
to leave or allow or permit anyone of its trucks to stand on any
public highway of said County in the regular line of travel unattended, or without the light or flare provided for in such cases by the
statute laws of this State; and the said defendant owed to the said
plaintiff's decendent, in common with the rest of the public, the
duty of so conducting its business as not to injure said decedent
while she was lawfully traveling along any one of the highways of
said County, and on or over the State highway in said County
known as State Highway No. 254; but said defendant disregarded altogether its duties in said respects, and, to-wit:
on the night of the 18th day of October, 1941,
page 3 ~negligently, wrongfully and unlawfully, left unattended
one of its trucks that was disabled standing in the direct
line oi travel on State Highway No. 254, in the night time, at a
point a short distance west of what is known as the Eidson Creek
B1;idge, about three or four miles west of Staunton, in said County of Augusta, and in the direct line of travel westward, and the
said truck was permitted to stand in the direct line of travel westward on said highway without being attended by anyone, and without lights required by law and without any warning by flares on
the road, and the car in which said decedent was riding, traveling
westward, ran against said truck, without fault of the driver, and
caused the death of said decedent, and of three other persons riding
in the sarne car as guests.
And said plaintiff's decedent, Rose Lee Hoover, at the time of
the happening of the mischief complained, was an infant child of
tender age, something over one year of age, and her home was
·with her parents in the V\T estern part of said County between the
Village of Churchville and Swoope and on that clay, she had gone
with her parents to Staunton in the car of her father, William
Roy Hoover, who was driving the car, which was a two seated
sedan, and the front seat was occupied by her father, the driver,
her mother and Cleta Mae Hamilton. Her mother was sitting
between her husband and Miss Hamilton, and decedent was sitting
on the lap of her mother and in her mother's arms, the rear seat
was occupied by several guests, Viola Virginia Hoover,
page 4 ~Raymond Lee Hoover, William Harry Echard and Arthur Stokes, and as the car was moving westward along
said highway, it was in the night time and very dark, and at a point
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in said highway, a short distance west from the bridge that crosses Eidson's Creek, and to-wit: three· or four miles west of Staunton,
the said qefendant's truck was standing on said highway and directly in the line of travel westward, unattended and in the darkness of
the night, could not be seen by the driver of the car in which decedent was riding, and there were no lights on the truck as required
by law or flares in the road to give warning of the danger, and the.
driver of the car could not and did not discover the danger until
it was tpo late to avoid a collision, and the car ran against the
truck, and by the collision, the decedent was mortally injured and
died a short time afterwards at the King's Daughters' Hospital in
Staunton, and by this collision, the death of three other occupants
of the car was caused, and the other persons in the car were injured. And the death of said intestate was caused by the negligence,
wrongful and unlawful acts or omissions of said defendant, and by
the death of said decedent great loss and damage has been sustained and the said plaintiff is entitled under the statute law of this staet
to maintain this action for damages for the death of said decedent
not to exceed $10,000. And therefore he brings this suit.
CHARLES CURRY AND FOREST T. TAYLOR, p. q.
page 5 ~ Endorsement: Filed in the Clerk's Office of the Circuit Court of Augusta County, July 3, 1942.
Teste: J. 1VI. BLACKBURN,
Deputy Clerk.
1

AFFIDAVIT OF DEFENDANT
STATE OF VIRGINIA, COUNTY OF AUGUSTA, to-wit:
I, John D. Neff, of Augusta County, Virginia, hereby certify
that I am Secretary of J. P. Neff & Son, Inc., a corporation chartered under the laws of the State of Virginia and the defendant
in the above styled action, and I further certify that the person
who drove the truck of said J. P. Neff & Son, Inc., to the scene of
the accident complained of in the plaintiff's declaration at the time
and place complained of and who there stopped said truck or allowed same to be stopped, was not the agent of J. P. Neff & Son,
Inc., and was in no way authorized, directed, or permitted to use
said trur.,k at the time and place aforesaid.
Given under my hand this 15 day of September, 1942.
JOHN D. NEFF
Subscribed and sworn to before me this 15th day of September,
1942.
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ISABEL H. ELLIOTT
Notary Public.

Endorsement: Filed in the Clerk's Office of the Circuit Court
of Augusta County, Se})t. 15, 1942.
Teste: J.M. BLACKBKURN,
Deputy Clerk.
page 6 ~ And at another day, to-wit: at a Circuit Court held
for Augusta County, Virginia, on the 5th day of October 1942.
ORDER REQUIRING DEFENDANT TO FILE
STATEMENT OF DEFENSE
On motion of the plaintiff, it is ordered that the defendant be
and it is hereby required to file a statement of its defense in this
case within ten ( 10) days from the date hereof.
GROUNDS OF DEFENSE
For its grounds of defense to the plaintiff's declaration, this defendant says that :
1. This defendant denies each and every material allegation of
plaintiff's declaration.
2. This defendant further says that it neither authorized, allowed nor permitted its truck to be on the highway, at the time and
place of the accident complained of and that if an employee of this
defendant or other person drove said truck to the scene of said
accident, such use of said truck was not in the course of defendant's business nor was it authorized or permitted hy this defen.9ant, either expressly or by implication.
3. This defendant is advised and so states that the said
truck became disabled while it was being used as aforesaid
and while its driver, in the exercise of reasonable care and
in order to remove it from the highway, was
poge 7 ~seeking help in the neighborhood, the driver of the car
in which plaintiff's intestate :was riding carelessly and
negligently drove said automobile into and against said truck, as a
proximate result of which the plaintiff's intestate suffered the fatal
injuries complained of; and the defendant says that the negligence of the said automobile driver consisted of:
(a) Failure to keep a proper lookout.
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(b) Failure to keep said automobile under proper control.
( c) Failure to operate said automobile at a reasonable and
lawful rate of speed.
(d) Failure to exercise reasonable care in meeting and passing other vehicles on the highway.
And this defendant reserves the right to amend this statement of
defense at any time prior to trial.
J. P. NEFF & SON, INC.
By Counsel.
W. B. Timberlake, Jr., p. d.
Endorsement: Filed in the Clerk's Office of the Circuit Court
of Augusta County, October 15, 1942.
Teste: J. M. BLACKBURN,
Deputy Clerk.
page 8

}-

And at another day, to-wit: at a Circuit Court held for
Augusta County, Virginia, on the 2nd day of June, 1943.
JURY IMPANELLED

This day came the parties by their attorneys and thereupon came
a jury duly summoned by the Sheriff of this County according to
law, to-wit: C. E. Harper, B. Paul Hensley, Leland Baker, L. B.
Deputy, Herman F. Lamb, W. F. Landes and T. J. Diamond who
were sworn the truth to speak upon the issue joined, and after partly hearing the evidence with the consent of the parties, plaintiff and
defendant and with the assent of the Court, adjourned until tomorrow morning at 10: 00 o'clock.
And at another day, to-wit: at a Circuit Court held for Augusta
County, Virginia, _on the 3rd day of June, 1943.
HEARING OF EVIDENCE COMPLETED
This day again came the parties by their attorneys and the jury
sworn to try this issue on yesterday, appeared in Court persuant
to their adjournment and after having fully heard the evidence
with the. consent of the parties, plaintiff and defendant and with
the asse!lt of the Court, adjourned until tomorrow morning at
10 :30 o'clock.
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Numa H elsabecli
page 9

r

CERTIFICATE NO. 1.

The following evidence on behalf of the plaintiff and
the defendant, respectively, as heretofore denoted, is all of the evidence which was introduced at the trial of this case at the May
term of the Circuit Court of Augusta County, 1943. Motions
and objections, rulings, and exceptions to the rulings of the Court
were made during the progress of the trial, as are herein set forth
in this Certificate.
~

IN THE CIRCUIT COURT OF AUGUSTA
COUNTY, VIRGINIA.
William Roy Hoover, Administrator of
Rosa Lee Hoover, deceased,
page 10

V.

J. P.

Neff and Son, Incorporated.
JUNE 2, 3, 4, 1943.

Present: Charles Curry and Forest T. Taylor, counsel for the
plaintiff;
\V. B. Timberlake, Jr., and John D. White, counsel for the defendant;
Judge Floridus S. Crosby, Judge of the Circuit Court of Augusta
County, presiding.
Jun~ 2, 1943, Court convened at 10 :00 A. M.
After the jury was empannelled, and the witnesses segregated,
the following evidence was introduced on behalf of the plaintiff and
the defendant :
Numa Helsabeck, a witness of lawful age, called on behalf of
the plaintiff, after being duly sworn, testified as follows:

.

DIRECT EXAMINATION
By Mr. Taylor:
Ql. What is your official position with the State of Virginia?
A. I am a member of the State Police.
Q. How long have you been connected with the State Police?
A. 5 years almost.
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Nimta Helsabeck
Were you stationed in Staunton, Augusta County, Virginia, on October 18, 1941?
page 11 ~ A. Yes, sir.
Q. Did you make an investigation of an accident that
happened on Route 254 on the night of October, 18, 1941, or the
evening of that date ?
A. Yes, sir.
Q. Just what time were you notified of an accident on Route
254?
A. I was at Police Headquarters when the call came in between
7:00 or 7:30 P. M.
Q. Did you immediately go to the scene of the accident?
A. Yes, sir.
Q. Where did the accident occur?
A. It happened on Route 254, west of Staunton, between here
and Buffalo Gap. If you know where Perks Filling Station is,
west of Perks' place, just at the foot of Eidsons Creek hill. The
accident happened just where you start up the hill, incline going up
the Eidson Creek hill.
.
Q. What did you find when you arrived at the scene of the
accident; what cars were involved?
A. A car driven by Mr. Hoover was wrecked and turned over
on tht; road. T'he truck was sitting on the right hand side of the
road, headed west.
Q. Did you find any of the injured people there, or the dead
people?
A. Yes, sir.
Q. How many?
A. Two were there when I got there. One girl-she ,vas grown
-a lady and one other lady that was not injured quite as
bad, and Mr. Hoover was there later. He went
page 12 ~to the hospital with some of the injured parties and came
back to the accident before I left.
Q. Did you arrive before any of the occupants of the car were
removed?
A .• Possibly 2 or 3 had been brought to the hospital before
got there.
Q. The people that were killed were they still there?
A. One of the bodies still on the road.
Q. Was that a grown person or a child?
Q.
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A. A grown person.
Q. You say Mr. Hoover, the operator of the car, was not there
but later came there while you were there?
A. Yes, sir.
Q. Did you find the operator of the truck?
A. I did not determine until the next day who we thought was
the operator of the truck. I did not definitely find out who it
was that night.
Q. Diel · you definitely find out who was the operator of the
truck?
A. In my opinion I determined the next day. I did not arrest him that night.
Q. Who was the operator of the truck?
Mr. White:
Counsel of the defendant object to that. Mr. Helsabeck said
he does not know who was the operator; that he has his opinion,
but to this day I do not think he could testify, as a matter of his
·
own knowledge, who was the op->rator of the truck.
page 13 ~ The Court: If that is just his opinion he cannot testify.
.
Mr. Taylor:· Counsel for the plaintiff thinks he can testify as
to the result of his investigation how the Motor Vehicle Department determined who was the operator of the truck, as he is an
officer of the Motor Vehicle Department.
The Court : That is the question we discussed ·in Chambers before the evidence began, and I told you gentlemen what my ruling
would be at the proper time.
Mr. 'T'aylor: I cannot see the connection with what we talked
about in Chambers with what this man's investigation disclosed
as to who was the operator of the two cars. He is the officer who
·made the investigation of this accident. He ascertained and told
the Court Hoover was the driver of the Ford car. I asked him if
he ascertained who was the driver of the truck.
The Court: He said in his opinion.
Mr. Timberlake: That investigation was made on hearsay evidence, and this question is a means of counsel to escape the rule
governing hearsay evidence. Mr. Helsabeck can only tell the facts
that would indicate who was the driver of the truck.
The Court: He canot answer unless he can say of his
page 14 ~own knowledge who was the driver of the truck.
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Mr. Taylor:
Do you know who was the operator of the truck?
A. I was in Court at the other trial.
The Court : You cannot bring that in.
A. I do not know of my own knowledge; only what evidence
I found on my investigation.
Mr. Taylor: Does the Court rule that he cannot testify as to
what his investigation disclosed? It is all tied up as to what is
permissible and not permissible. I think it is a part of it and I
do not see 'how you· can separate it.
The Court: I do not think this record shows what my ruling
was. Nobody knows what we are talking about. It is a matter
that ought not to be discussed in the presence of the jury.
In Chambers :
The Court: The difficulty presented to the Court by Mr. Taylor's question to Mr. Helsabeck, the officer, as to whether or not he
knew the name of the driver of the Neff truck, arises out of this
situation : Burford, the man in question, was indicted by the
Grand Jury of the Circuit Court of Augusta County on a charge
of involuntary manslaughter, growing out of this accident, wherein
four people lost their lives. There were four indictments
page 15 ~returned, against him; and on the first trial held, upon
a plea of not guilty and with the jury waived, the Court
found him guilty of involuntary manslaughter, and sentenced him
to three years in the State penitentiary. At the conclusion of this
trial, Burford determined to plead guilty to the other three indictments and threw himself upon the mercy of the Court. Whereupon, the Court sentenced him to three years in the State Penitentiary
on each indictment, and made all the sentences run concurrently.
The question now presented is whether or not Mr. Helsabeck can
testify in this civil suit about matters and things that he learned in
the criminal prosecution of the Burford cases. My view is that the
evidence of the criminal record is inadmissible, for the reasons set
forth in 20 American Jurisprudence, Section 648. If I am correct
about this, then it would follow that you cannot do by indirection
what you are prohibited from doing directly.
Mr. Taylor: The question propounded was not for the purpose
of trying to inject the criminal record into this proceeding.
The Court: The two things are so tied up, I do not see how you
can separate them.
Mr. Timberlake: Mr. Helsabeck can only testify to facts within

Q.
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his own knowledge, that he saw and observed and if the man had
admitted that he was the driver of the truck; that if vou branch
out from that any statements would be· base·d on
page 16 ~hearsay and an indirect violation of the rule as to hearsay
evidence. If Mr. Helsabeck were to state he found out
that Burford was driving the truck, although he did not see him
and Burford did not state he was driving, then his investigation
was on question propounded to other people.
Mr. Taylor: Counsel for the plain ti ff take the position that they
have a right to determine from this witness whether or not he
knmvs from his investigation who the drivers of the vehicles involved in this accident were. If the witness testifies that, in his
opinion, some party was the driver, of course, I admit that this is
not proper evidence; but, in order to establish agency, our contention is that we have the right to shmv by evidence who was the o,vner and operator of the truck involved in this accident, which, at this
point, has not been established; and the question propounded to the
witness ,vas solely for the purpose of establishing agency and ownership of the vehicle involved in the accident.
:Mr. \Vhite: To which counsel for the defendant replies that
the establishment of the driver of the truck is as much a part of the
plaintiff's case as any other material fact, in order to show that
the driver was an employee or agent of the defendant. That if
the officer testifies that he never saw the driver of the truck nor had
any statement from the driver of the truck that he was
page 17 ~operating the vehicle, then any information obtained by
the officer as to the driver would necessarily be based on
hearsay evidence obtained in his investigation of this accident, and
such evidence, of course, should be introduced by the parties making the statement to the officer and not by the officer giving the
Court and the jury his opinion.
The Court: Let me at this point give you the law of proving
agency in cases of this kind, in order that we may have it in mind
throughout this trial :
In Buchanan v. Wilson et al, 159 Va., 165 S. E., 422, the Court
said:
'"In the case of Lysle Milling Co. v. Holt & Co., 122 Va. 565,
95 S. E. 414,416, the court quoted with approval from 1 Mechem
on Agency (2d. Ed) Section 299, as follows: "It is impossible
to lay down any inflexible rule by which it can be determined what
evidence shall be sufficient to establish agency in any given case.
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That is a question which must be determined in view of the facts
in each particular case. Whatever form of proof is relied upon,
however, must have a tendency to prove agency, and must be sufficient * * * * to establish it by a preponderance of the evidence.
It may be said in general terms, however, that whatever evidence
has a tendency to prove the agency is admissible, even though it
be not full and satisfactory, as it is the province of the
page 18 ~jury to pass upon it. So if evidence has first been introduced tending to prove the agency, or to make out a
prima facie case thereof, the admission and declarations of the alleged agent, if otherwise competent, may then be sworn, and the
whole case be passed upon by the jury."
So if evidence has just been introduced tending to prove the
agency or to make out a prima facie case thereof, the admissions
and declarations of the alleged agent, if otherwise competent, may
then be submitted to the jury and the whole case passed upon by
the jury-"if otherwise competent," as .applied to the declarations
of an agent.
In my opinion, you cannot have this witness testify as to what
he learned in a criminal proceeding, merely because that evidence
would tend to establish agency, when under the law, as I understand it, it is inadmissible.
Mr. Taylor: Plaintiff, by counsel, excepts to the
page 19 ~Court's ruling. Court and counsel return to Court Room
and Direct Examination of lVIr. Helsabeck is continued.
Mr. Taylor:
Q. Did you find any one in attendance with the truck involved in this accident when you arrived at the scene of. the accident?
A. No, sir.
Q. Did you find any flares or lights on the road?
A. No, sir.
Q. Did you find any lights or reflectors on the truck?
A. No, sir.
Q. You found no one with the .truck?
A. No, sir.
Q. Do you know who owns this particular truck?
A. Yes, sir.
Q. Who owns this truck?
A. J. P. Neff and Son, Corporation.
Q. What kind of truck was this?
A. It is a ton and one-half ton Ford truck, slat body.
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Q.
A.

What year, if you know?
A late model; I would say 6 or 8 years old, possibly 1932;
it was a right old truck.
Q. ·What color was it?
A. The back part of it was just natural wood color; the body
of the truck was black.
Q. I wish you would tell the jury the position of the. truck on
the highway. when you arrived there?
A. The truck was on the highway-the highway is a
page 20 ~two-lane road and the hard surface is 18 feet wide and a
railing on both sides of the road, and on the r;ight hand
side going west the dirt between the hard surface and the railing
is a proximately 3 feet wide, extending up the hill. The shoulder
on the left side is 2 feet wide. The truck, when I. arrived, the
frame of the body was jammed 3:gainst the railing on the right side,
headed west; the body of the truck was about 7 feet wide, and the
front not quite that wide, the fenders and cab, as the body was in
the back. The boards on the body extended out further than the
ordinary truck body, the boards on the bdy extended- out further
than the wheels and the fenders.
Q. Extended out over the wheels and fenders?
A. Not the fenders in the back, over the wheels in the back.
Q. Was it apparent to you what part of the truck was struck?
'A. About 10 feet from the left rear corner of the body in
the back showed where some object had struck that and driven
the body of the truck up against the cab and made a ,dent in the
left rear of the cab.
Q. That would be the part on the highway?
A. Yes, sir.
Q. The truck was parallel with the fence that, is built on both
sides of the highway?
A. Yes, sir. ·
Q. Did you measure to ascertain the distance that the truck extended over on the hard surface, or right hand .Jane of the, hard
surface?
page 21 ~ A. I just estimated it, about 4 or 40 feet out on the
hard surface of the right hand lane, headed west.
Q. Would that allow room for a car or: truck, ·going west, to
pass that truck on the highway and still stay in the right hand lane?
A. No, sir.
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Q.
A.

It would not?

No, sir.
Could you tell whether the truck that you have described as
belonging to J. P. Neff & Son had been moved or pushed over by
the collision or by any one before you got there ?
A. I could see where it had been pushed along the railing .beside the road, we estimated for about 30 yards. We could not determine exactly the point of impact for evidently no emergency
brakes and it did not cause any tire marks from the truck and· it
was hard to determine the exact point of impact. The only way to
determine that was the tire marks made by the car.
Q. It appeared the truck had been moved for how far?
A. I said 30 yards; I meant to say 30 feet.
Q. Did you make an examination of the truck to determine
whether or not it was in operating condition? That is, did you
examine it mechanically?
A. After I got the car moved out of the road, I tried to get
the truck started, and I could not get it started, and I could not get
the lights to burn on the truck, and I had to call a wrecker to get it
moved out of the road.
Q. You did move the truck out of the road that night?
page 22 ~A. I had it moved out of the road.
Q. Was that truck in a condition that it could be run on
its own power, or did you try it?
A. I did not get it started. I could not say definitely whether
it would have run if you got it started or not.
A. Did you examine the lights to see whether they were in
working condition?
A. The truck was pulled to the top of the hill to the Methodist
Church at \\Test View, and after we got it there, we tinkered with
· the switcli and got the lights to come on. ,vhen \Ve switched one
way the tail light would burn, and when we switched the other way
both head lights would hum and the back light ; no marker lights on
the truck.
Q. How about the tail light?
.
A. After we got the lights on that part would burn, the stop
light.
Q. Would the truck run after you got it up to the West View
Methodist Church on its own power?
A. I did not try to drive it; the wrecker brought it into town ;

Q.
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I would not say for certain, I left it up there after I got it off the
road.
Q. You did not see Mr. J. P. Neff there at the scene of the accident?
A. No, sir.
Q. Did you see a. man by the name of Frank Burford?
A. He was there at the accident.
page 23 ~

CROSS EXAMINATION

By Mr. Timberlake:
Was Frank Burford there when you got there?
A. He could have been, but I could not say definitely that he
was when I first got there. I \Vas too busy. 5 or 10 minutes after
I got there, I asked him to help keep the people back out of the
way. I know he w;;i.s there a few minutes after I got there.
Q. T'he damage to the truck was at the rear of the body, the
rear of the truck?
A. Yes, sir.
Q. And you found that the truck would not travel or move on
·
its own power?
A. No, sir, I could not get it started.
Q. Did you make a check of the mechanical condition of the
truck?
A. Only from a standing still position and I got in the truck
and turned the steering wheel.
Q. What was its condition?
A. Very little pedal there at all, apparently very little brakes
there at all.
A. How about the steering wheel?
A. Turned from one-fourth to one-half turned before it would
take.
Q. vVas the truck loaded or empty?
A. It was empty.
Q. Did you find any license plates on the truck?
A. Yes, sir.
page 24 ~ Q. One or two?
A. I could not say definitely whether one or whether
on both ends of the truck or not.
Q. There was a license plate on it?
A. Yes, sir.

Q.
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Q. Did you check to see ,vhether it conformed to the registration of that truck?
A. \,Ve checked the license and found it belonged to Mr. Neff,
and 1 never did check it with the motor number on the old truck to
find out whether it belonged to that truck.
Q. Did you find any evidence of intoxicants in either vehicle?
A. Yes, sir, two-fifths of wine in the car belonging to Mr.
Hoover and I believe a pint of whiskey in the car.
Q. A full pint?
A. I could not say definitely whether it was or not.
Q .. Did you look under the hood of the truck to see if any fan
belt on it?
A. I do not recall whether I did or not.

REDIRECT EXAMINATION
By Mr. Taylor:
Q. You testified here that it was known to you that Mr. Hoover was the operator of the automobile?
A. Yes, sir.
Q. Did. you see him at the point of the accident?
A. Yes, sir.
Q. Did you talk to him?
A. Yes, sir.
page 25 ~ Q. vVas there anything about him that indicated that
he had a drink of any intoxicant?
A. No, sir.
Q. You saw Frank Burford there?
A. Yes, sir.
Q. Was there anything about him that indicated that he had
been drinking intoxicants?
A. No, sir.
Witness leaves stand.
\Villiam Roy Hoover, a witness of lawful age, called in his own
behalf, after being duly sworn, testified as follows:

DIRECT EXAMINATION
By Mr. Taylor:
Q. Where do you live?
A. I now live on the Parkersburg Pike, Route 5,
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Q.

Where did you live in October, 1942?
Near Buffalo Gap, on the Swoope road.
Q. In going to your home did you travel over Route 254?
A. Yes, sir.
Q. You are the father of Rosa Lee Hoover?
A. Yes, sir.
Q. How many children do you have?
A. I did not have but the one.
Q. She was your only child?
A. Yes, sir.
Q. Where are you employed?
A. At the Witz Furniture Factory.
Q. In Staunton?
A. Yes, sir.
poge 26 ~ Q. How long have you been employed there?
A. About two years ; I do not remember the exact
date.
Q. What was the age of your child at the time she was killed?
A. Nearly 13 months old.
Q. Where had you been on October 18, 1941?
A. I came to the city of Staunton.
Q. Who was with you?
A. 8 of us in the car.
Q. Who were they?
A. Myself, my wife, my daughter, Rosa Lee, my sister, and
two of my sister's children and a Stokes boy from Craigsville.
Q. Were your sister's children small children ?
A. About 14 as near as I can remember.
Q. What time did you leave Staunton?
A. Near about 7 :30 when we left Reid's Store at Plunkettsville.
Q. What were you in town for?
A. To bring the children with me who were picking apples for
Mr. Ashby and I brought them to the packing house to get their
pay.
Q. You left Staunton from Mr. Reid's store?
A. Yes, sir.
Q. What store?
A. The one at Plunkettsville.
Q. The super-market at Plunkettsville ?
A. Yes, sir.
A.
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Q.

Who was driving the automobile?
A. I was.
page 27 ~ Q. Who was on the front seat with you?
A. My wife and the little girl, Rosa Lee, and Cleta
May Hamilton.
Q. Was she hurt?
A. She was killed.
Q. Was she a relation of yours?
A. She was my sister's child.
Q. Where was your wife sitting?
A. By me in the front seat.
Q. And Cleata May Hamilton was on the outside?
A. Yes,. sir.
Q. Where was the little child?
A. On my wife's lap.
Q. Who was on the back seat?
A. My brother, another one of
sister's sons, and my sister, and Stokes.
Q. Was your brother killed?
A. He was killed.
Q. Another sister's son?
A. Yes, sir.
Q. What was his name?
A. William Harry Echard.
Q. How old was he?
A. All three near about the same age, around 14.
Q. Was he hurt?
A. He was killed.
Q. Who else was on the back seat?
Q. My sister and the Stokes boy.
page 28 ~ Q. What is your sister's name?
A. Viola Hoover.
Q. Was she injured?
A. Yes, sir.
Q. And the Stokes boy?
A. Yes, sir.
Q. What happened to the Stokes boy?
Ai He was taken to the hospital and was in th~re a week or
more.
Q. As you left Reid's store, did you have occasion to stop your
car between Reid's store and the place of this accident?

my
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A.

I made two stops.
Where did you stop?
A. On this side of Moore's Filling Station.
Q. Is that the intersection of the Parkersburg Pike and the
Churchville road?
A. Yes; sir.
Q. What did you stop there for?
A. I stopped to go to the toilet.
, Q. You stopped this side of Moore's filling station to go to
the lavatory?
A. Yes, sir.
Q. Were you the only one who got out of the car?
A. I was the only one.
Q. Where did you stop after you left Moore's Filling Station?
A 1 stopped at Perks Service Station.
Q. What did you stop there for?
page 29 r A. I bought two bottles of wine.
Q. Did you drink any of that wine? Was the bottle opened at all ?
A. No, sir.
Q. Had you had a drink of anything that day?
A. No, sir, I had not.
Q. The wine was found in your car by the officer after the
wreck?
A. Yes, sir.
Q. It was still unopened?
A. Yes, sir.
Q. You had a drink of nothing that day?
A. No, sir.
Q. There was a pint of whiskey that was found there : vVas
that your whiskey?
A. No, sir.
Q. Did you know anything about this whiskey?
A. No, sir.
Q. Had you had a drink of whiskey?
J\. No, sir.
Q. You knew nothing of it at all?
A. No, sir.
Q. As you left Perks Filling Station and you started on home,
about how far would you say Perks Filling Station is from the
point of this accident?

Q.
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A.
Q.

Near about a mile as near as I could tell, I believe.
Did you stop anywhere between those two places?
A. No, sir.
page 30 ~ Q. Approximately how fast ·were you going when
driving home?
Q. Between 25 and 30.
Q. vVere you driving on your right hand side of the highway? .
A. Yes, sir, I always do.
Q. Did a car or cars pass you between Perks Filling Station
and the point of accident?
A. The road is right busy on Saturday evening and the gas
ration was not then, and I do not remember.
Q. Were you following any car?
A. I noticed the light of one going up Eidsons Hill.
Q. In front of you up Eidsons Hill?
A. Yes, sir.
Q. Is that the hill where the wreck took place?
A. Yes, sir.
Q. You know where West View is: ls it long hill that comes
down from West View ?
A. Yes, sir.
Q. That is the hill where the wreck took place?
A. Yes, sir.
Q. Are those rails on both side of Eidsons Hill as the officer
testified?
A. Yes, sir.
Q. Were you driving in a lane of traffic, the right or the left
lane?
A. The right hand lane.
Q. Did you see any cars in the road in front of you?
A. No, sir.
Q. Any parked cars?
A. Not until I run right up on it.
Q. Did you have your lights on bright or dim?
A. I had them on dim.
page 31 ~ Q. Why did you have them on dim?
A. I met a car coming down the hill.
Q. And you put your lights on dim then ?
A. Yes, sir.
Q. Did you turn your lights up to bright?
A. Yes, sir.
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Q.
A.

When?
Just as soon as the car got by and I was right on top of the

truck.

Q.

Then what happened?
When I turned them on bright I was up on the truck.
Q. Did you strike the truck?
A. Yes, sir.
Q. Did you do anything to avoid striking the truck?
A. I did not have any time; I swung to the left to try to miss
it but could not.
Q. You swung to the left?
A. Yes, sir.
Q. Did your car stay on its wheels or upset?
A. I really do not know what kind of condition it was in.
Q. \Vere you knocked unconscious?
A. Yes, sir, for a short while; I do not know how long.
Q. You do not know what happened after you hit the truck?
A. No, sir.
Q. You were taken to the hospital?
A. Yes, sir.
Q. How long did you remain at the hospital ?
A. I did not stay in the hospital at all.
page 32 ~ Q. Were you examined by a physician at the hospital?
A. Yes, sir.
Q. And released to go back?
A. Yes, sir.
Q. How long had you been living out near Swoope?
A. I had lived at different places, I estimate about 3 years
in that section.
Q. Y pu used Route 254 all the time?
A. Yes, sir.
Q. What is your age?
A. I will be 27 the 27th· of this coming August, which makes
me 26 now.
Q. Were there any lights visible on this truck?
A. . No, sir.
Q. You saw no lights?
A. No, sir.
Q. Were there any flares on the road?
A.
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A.
Q.
A.
Q.
A.
Q.
A.

No, sir.
It was dark when you left Perks?
Yes, sir.
Did you have your lights on when you ,left, Perks?
Yes, sir.
D!d any one get out of the car with you at Perks?
No, sir.
NO CROSS EXAMINATION

Witness leaves the stand.
Mrs. Mariaret Louise Hoover, another witness of
lawful age, called on behalf of plaintiff, after being duly
sworn, testified as follows :

page 33 ~

DIRECT EXAMINATION
By Mr. Taylor:
Q. You are the mother of Rosa Lee Hoover?
A. Yes, sir.
Q. The child who was killed in this accident ?
A. Yes, sir.
Q. It is in evidence here that the child was 13 months old?
A. Yes, sir.
Q. Did you come to town with your husba,nd on the 18th of
October, 1941?
A. I did.
Q. In what seat of the car were you riding on your way home?
A. In the front seat.
Q. In what position, in the middle or on the outside?
A. In the middle on the same side as my husband.
Q. Was he driving the automobile?
A. Yes, sir.
Q. Where had you started from on your way home?
A. We started from town.
Q. From any particular place in town?
A. We were just in town shopping.
Q. Where was the last place you stopped?
A. At Newberry's Dime Store.
Q. Where was the last place that the car stopped on the way
home?
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A. At Perks.
A. Did you go in Perks?
A. No, sir.
Q. Who went in?
A. My husband?
Q. Did any one go in with him?
A. No, sir.
Q. What did he buy in Perks?
A. Two fifths of wine.
Q. Vv~ere either one of those bottles opened by your husband
or any one else?
A. No, sir.
Q. It is in evidence that there was a pint of whiskey found
on your husband's automobile?
A. That is right.
Q. Do you know about that whiskey?
A. Yes, sir, I do, it was my whiskey.
Q. Where had you gotten it?
A. At the ABC store.
Q. Who was with you when you got it?
A. Nobody but me and the baby.
Q. Did your husband have anything to drink that day?
A. No, sir.
Q. Did he know that you had the pint of whiskey?
A. He did not.
Q. Where had you carried the whiskey?
A. Under the baby's coat.
Q. Was it under the baby's coat at the time of the wreck?
A. No, sir.
page 35 ~ Q. Where was it?
A. In the back seat somewhere.
Q. Who had it on the back seat?
A. I handed it back to my sister-in-law.
Q. When did you hand it back?
A. When my husband stopped on this side of Moore's Filling
Station to go behind the car.
Q. You handed it back to your sister-in-Jaw then?
A. Yes, sir.
Q. Your husband did not know you had the whiskey at all?
A. No, sir.
Q. He had nothing to drink?
A. No, sir.

page 34 ~
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Q.
A.

You were riding beside him?
Yes, sir, on the front seat beside him.
Q. As you left Perks Filling Station and started on home,
were the people situated in the car as your husband has described?
A. Yes, sir.
Q. You and Cleta May Hamilton in the front?
A. · Yes, sir and the baby on my lap.
Q. Was your husband driving that car slowly or fast?
A. He was driving kind of slow.
Q. Was he driving on the right hand side of the road?
A. That is right.
Q. As you started up Eidsons Hill, did any car pass you?
A. I do not remember any passing, but I did see a tail light
in front of us; it was just blarey.
page 36 ~ Q. Did you see a car meeting you?
A. Yes, sir.
Q. When did you pass that car on Eidsons Hill?
A. We passed it on Eidsons Hill.
Q. Dtd you see any truck parked on the right?
A. No, sir.
Q. Did you see any lights of any vehicle parked on the right?
A. No, sir, I did not.
Q. Did you see the truck when your husband struck it?
A. I just did see it, and I hollered, "Watch out!", and that
is all I remember for a while.
Q. Y.ou hollered, "Watch out!"?
A. Yes, sir, and all I remember for a while.
Q. You were knocked unconscious?
A. Yes, sir.
Q. You saw no lights on this vehicle at all?
A. That is right.
Q. Were you meeting a car coming towards Staunton?
A. Yes, sir, one coming flown the hill towards Staunton.
Q. Did that car have its lights on?
A. Yes, sir, and bright.
Q. Did your husband have his lights on bright or dim?
A. Bright until he dimmed for a car; he always dims his light.
Q. For the car he was meeting?
A. Yes, sir.
Q. You saw him do that?

46

Supreme Court of Appeals of Virginia
Mrs. Mar,.garet Louise Hoover and Nat Farish

A.

Yes, sir, because the dimmer is up on the steering
wheel.
page 37 ~ Q. Did you come to at the scene of the accident or
at the hospital? .
A. I come to some time Sunday.
Q. What time did this happen on Saturday night?
A. About two minutes to 8 :00: I say that on account of my
brother's watch stopped at that time.
Q. Do you know the make and model of your husband's car?
A. Model A, but I do not know the name, a two seat Model
A.
Q. A closed car?
A. Yes, sir.
Q. Mpdel A Ford?
A. Yes, sir.
The Court:
Q. Two doors or four?
A. Two doors.
Q. A two door Sedan?
A. Yes, sir, that is right, if I aint mistaken that is what it had.
CROSS EXAMINATION
BY MR. TIMBERLAKE:
Q. Had that bottle of whiskey been opened?
A. Yes, sir, I opened it on the way out.
Q. Some was drunk by you not by your husband?
A. Yes, sir, not by him but by me.
\Vitness leaves the stand.
NAT FARISH, another witness of lawful age, called
page 38
on behalf of the plaintiff, after being :duly sworn, testified
as follows:
DIRECT EXAM.INATION
BY MR. TAYLOR:
Q. Where do you live?
A. Beyond Craigsville 6 to 8 miles.
Q. What is your occupation?
A. Painter.
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Q. Tell the Court whether or not you were travelling on the
road, Route 254, on the night of October 18, 1941, the day of this
accident in which several people were killed?
A. I was travelling on the road.
Q. About what time did you leave Staunton going west?
Q. Yes, sir, I was going home. I ·don't know what time I left
that evening.
Q. Was it in the evening late?
A. In the night some time.
Q. Did you have lights on your car?·
A. Certainly.
Q. Did you pass a car driven by William Roy Hoover?
A. Yes, sir.
Q. Where did you pass that car?
A. 150 yards beyond Perks, right around that turn from
Perks.
Q. Tell the Court approximately how fast you were going at
that time?
A. 40 to 45 miles. an hour.
Q. Can you tell the Court approximately how fast Ho~ver was
going?
page 39 ~ A. I don't know how fast. He was back of me; only
20 or 25 when I passed him.
Q. That curve you passed hiri1 on is between Perks and what
is known as Eidsons Hill?
A. Yes, sir.
Q. Did you see any vehicle parked on Eidsons Hill?
A. A truck parked. right on Eidsons Hill.
Q. Did that truck have any lights on it or flares?
A. No flares, no lights, not even any reflectors on it.
Q. Did you pass the truck?
A. I managed to get by.
Q. Did you have any difficulty to get by?
A. I passed an automobile between the truck and fence and I
rubbed the truck. I was too close to the truck to stop, within 25
feet, and I swerved to the left and got thru.
Q. You say there was a car coming by?
A. Yes, sir.
Q. Did that car have lights on it?
A. Yes, sir.
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Q. Did you see the accident?
A. A boy was riding with me and watching this car· behind
us. When he seen I came near having a collision, he said he would
watch the car behind us and he said: "They wrecked," and we
stopped and went back.
Q. That was a boy by the name of Colvin?
·
A. Yes, sir.
page 40 ~ Q. Where is he now?
A. In North Africa, in the army.
Q. You stopped and went back to the scene of the accident?
A. Yes, sir.
Q. Was that truck parked on the highway?
A. All on the highway.
Q. Was there room for any car to pass by the truck and stay
on the right hand side of the highway?
A. The truck was up to the line on the right hand side.
Q. There were no lights whatsoever on it?
A. No, sir.
Q. ·when you say, "up to the line," you meant to say right
to the line that separated the two lanes?
A. Yes, sir, it had one lane completely.
Q. · Of course, when you went back to the scene of the accident
you found the condition there that everybody was hurt?
A. Yes, sir.
Q. Did you see any one there that was operating that truck?
A. No, sir, I seen the fellow that was supposed to be operating the truck back down the road 300 yards he flagged me and I
kept on coming and he come to the accident after I was there five
minutes.
Q. Do you know Frank Burford when you see him?
A. No, sir.
Q. You did see a man 300 yards down the road that flagged
you?
A. Yes, sir.
Q. Do you know ·who he worked for?
A. No, sir.
page 41 ~ Q. You did not know the Hoovers?
A. No, sir.
Q. And you did not know whose truck it was?
A. No, sir, I did not know· nothing about it.
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Q.
A.

You did not see this truck until about 25 feet from it?
That is right.
NO CROSS EXAMINATION

\i\Titness leaves the stand.
Elwood Henderson, another witness of lawful age, called on behalf of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Curry:
Q. Where do you live?
A. At Christians.
Q. Are you working now ?
A. Yes, sir.
Q. Where?
A. E. C. Ogborn at the lumber yard.
Q. Did you ever work for the Neff Corporation?
A. Yes, sir.
Q. When?
A. I worked for them every year; 1941 was the last year I
worked for them.
Q. Do you know Frank Burford?
A. Yes, sir.
Q. Do you know what his work was?
page 42 ~ A. Driving a truck when I was working there.
Q. Just to haul apples or what?
A. Hauling apples.
MR. TIMBERLAKE:
Q. Were you working for the Neff Company in October, 1941,
when the accident occurred?
A. Yes, sir.
Mr. Curry:
Q. In whose employment was Burford at that time?
A. He worked for the N effs.
Q. Where did Burford live?
Q. In whose employment was Burford at that time?
Q. That is near Buffalo Gap?
A. Yes, sir.
Q. Did he live there?
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A. · Yes, sir.
Q. How did he get back and forward?
A. He dr.ove the truck, take us home and bring the truck back
to his home.
Q. Was that the practice?
A. Yes, sir.
Q. Every day or at the end of the week?
A. Every day, took us back and then come back.
Q. Did he always have the same truck?
A. No, sir, not the same truck; different trucks; the first one
come, it would be the one to take us home in the ·evening.
Q. How did you go back and forth?
A. On the truck.
page 43 ~ Q. Do you know ,ivhether Burford has an agreement with the Neff people to take him back~ard and
forward?
Mr. White:
vVe object .to. that question unless he lays the foundation as to
how he acquired that knowledge.
The court:
The object is sustained; you must lay the ·foundation as to how
he acquired this knowledge if he is going to testify to it.
Mr. Curry:
What do you mean by the foundation?
The court:
vVhat opportunity he had to know of the contract between the
Corporation and Burford.
Mr. Curry:
Q. Do you know how he was hired?
A. No, sir, only thing I know when 5 :00 o'clock came, if Burford come in he took us home ; their trucks took us home and then
come back to their homes.
Q.
On Saturdays what did they do?
A. Same way every evening.
Q. Was that known by the Neff people?
A. Yes, sir.
Q. That was common knowledge among the hands, that that
was his duty?
Mr. Timberlake:
We object to the question; Mr. Curry is. putting words
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page 44 ~into the witnesses' mouth.
The Court:: The objection is overruled.
Mr. White:
·
Q. This witness does not tell the arrangemenbbetwee1T the Neff
Company and Burford. He is merely telling that Burford, or some
other truck driver, took him home after their work, whichever one
came in first. That would not presume a :knowledge on his part
as to the contract between Burford and Neff.
The Court: It is showing the practice among all these hands.
Mr. White: His general knowledge as to the arrangement. Mr.
Curry's question to this witness asks if it was not the general
knowledge there among the employees that was the agreement be.tween Neff & Company and Burford with respect to taking the
employees home. That is not a proper question. 'This witness has
said, as far as he knows, that Burford, or any other truck driver,
did have the duty to do that and did take them home after work.
No question of the arrangement between Neff & Company and, :
Burford, or any other driver. He can only .testify as to what happened as far as he is concerned in the employment of the Company.
The Court : That is correct.
page 45 ~ Mr. Curry:
Q. Who took the hands home?
A. Any truck driver that come in; the first truck that come
in there took us home. Burford, if he was there first,, took, us
home.
Q. Did Burford always drive the same truck, or just a truck?
A. Did not nobody drive the same truck, no special truck to
drive, drive any of them.
Q. Who hauled you backwards and forwards?
A.. Any truck that come in there. If Burford was first, he
took us, or any other truck took us home.
Q. Who took you to work?
A. The same way to work. No special truck to come after us
in the morning.
Q. Did Burford haul you back and forth?
A. He come some mornings and other men came.
Q. Do you know how that practice happened to occur? Was
that under the direction of an employee out there, the foreman?
Who was the· manager?
A. Mr. Neff.
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Q. . Was not a man Campbell there?
A.
Q.
A.
Q.
A.

Mr. Fin. Campbell was there.
What did he do?
He was the boss man.
The employees did what he directed ?
Yes, sir.
Q. Do you know what he directed with reference to Burford
driving the truck?
A. I cannot tell you that.
page 46 ~ Q. You do not know that?
A. No, sir.
Q. You know he did drive every Saturday evening and went
home in a truck every Saturday?
A. Yes, sir, they took the trucks home.
Q. Was that a practice every Saturday evening?
A. Every evening. Driver take us and then took his truck
home.
Q. Burford was a driver there?
A. Yes, sir.
Q. What did he haul in his truck?
A. Apples.
Q. And the hands rode with him to work and to go back home?
A. Yes, sir.
Q. Do you know whether or not Burford every Saturday took
one of those Neff trucks and drove home with it and kept it until Monday?
A. I could not tell you that.
Q. Do you know as a matter of fact that he did do that?
A. Yes, sir.
Q. When you. got thru work Saturday, he would take whate,·er truck was available to go home: Is that right?
A. Yes, sir.
Q. He did that every Saturday and you know that of your own
knowledge?
·
A. Yes, sir.
Q. What kind of truck? Did he ever drive a Ford truck?
A. Yes, sir, only kind of trucks they had, all Fords
page 47 ~and one Chevrolet.
Q. Did you see a truck after the wreck at West
View?
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Elwood Henderson
A.

No, sir I do not know anything about that.
You do not know \.vhich one of the trucks that was?
A. No, sir.
Q. Sometimes it is said that drivers nick name their trucks: Did
Burford have any name for his truck?
A. He called the truck he drove old Betsy.
Q. Did he ever say anything about getting Betsy?
l\fr. Timberlake: \Ve object to any statement that this man
made to the witness; it is purely hearsay, conversation between
Burford and this man.
The Court: He would have to testify to the time and place. It
might be admissible and might not; it would depend upon the time
and circumstances.
Mr. Curry:
Q. Did you go home with Burford every Saturday when you
got thru work ?
A. I went with him if he was the first truck in the orchard. We
would go with the first truck in the orchard every evening.
Q. Do you know whether there was any agreement with you
that you were to be carried backwards and forwards by the Neff
Company?
page 48 ~ A. There was an agreement made when we went to
work that trucks woitld take us back and forth.
Q. Neff agreed to that?
A. Yes, sir.
Q. Was tpat same agreement made with Burford?
Mr. White: The question is objected to.
The Court: The objection is sustained.
Mr. Curry:
Q. Do you know whether Burford had an agreement with this
company that they were to haul him back and forth?
Mr. White: Counsel for plaintiff object to this question. This
witness has already stated that fie did not know what agreement
Burford had with Neff & Son; he only knows what his arrangement was, to be hauled back and forth. I submit he has no knowledge at all. He has stated he did not know anything about it.
A. I don't know what agreement Mr. Neff and Burford made.
The agreement with us told Mr. Richard, our foreman, under Mr.
Campbell, if any truck come in there to take us home at quitting
time, first truck that came in.

Q.
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Q. Was that so with all the hands?
A. Yes, sir.
Q. That was to carry you back and forth?
A. Yes, sir.
Q. While you do not know what his agreement was with Mr.
Burford, you know Mr. Burford went back and forth· in one of
the trucks, whichever one was available?
A. Yes, sir.
Q. He drove the truck?
A. Yes, sir. I don;t know what agreement Mr. Neff and Burford made. Mr. Neff told Mr. Rich. if any truck come in to take
us back and forth; Mr. Neff told .our boss man about taking us
back and forth.
Q. That was so with all the hands?
A. Yes, sir.
· Q. While you do not know what the agreement was with, Burford and Neff, you do know that was the general arrangement,
and that he always went back and forth in one of the trucks?
Mr. White: Counsel for plaintiff objects to Mr. Curry putting
words in the mouth of this witness.
The Court : The witness has stated what his agreement was and
what the agreement was about taking the hands back and forth,
and he has stated he did not know anything about any agreement
between Burford and Neff. The objection is sustained.
·
page 50 ~ Mr. Curry:
Q. Burford did go back and forth every day in some
truck?
Mr. vVhite: He said whatever truck came in first that they
went home in that truck.
Mr. Curry: He said Mr. Burford did drive them back and forth.
A. If two trucks come in at one time, one truck took us home.
Q. How did Mr. Burford get back and forth?
A. In one· of the trucks.
Q. Was it always the same truck or different trucks?
A. Nobody drove the same truck all the time. If one truck
would break down, they would get another truck.
Q. Burford every day did go home in some truck?
Mr. White: The question is objected to as grossly leading.
The Court: It is a leading question and the witness has covered
it several times.

page 49 ~
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Mr. Curry: He stated that was so.
The Court: : The jury will recollect what the witness said; it is
up to them. to recollect what the witness said.
Mr. Curry:
Q. When Burford went home with the truck, did he
page 51 ~come back in the same truck the next day ?
A. Yes, sir, come back in the same trul'.k, if it did
not break down or something.
Q. When he went out Saturday after stopping work, did he
come back in the same truck on Monday?
A. Yes, sir, if it would not break down and nothing happe11cd
to it.
Q. Why do you refer to breaking down? Had the trucks tht'
habit of breaking down?
A. Yes, sir, all of them did. Just like he was driving a Chevrolet, something happen to it, the fqreman· said: "Take the next
one; let that truck set." Didn't nobody have a special truck all the
time to drive.

CROSS EXAMINATH>N
Mr. Timberlake:
Q. This was the situation, was it not: Burford and the other
drivers had a truck that was assigned to them and which they drove,
and they would drive it continuously, unless that truck needed
some repairs; if that truck broke down, they would be given another
truck while the particular truck was being fixed?
A. Not all the time. A foad come to the cold storage, and put
that driver off and put him on another truck.
Q. That was done at the direction of your foreman or Mr.
Neff?
A. Yes, sir.
Q. Except when moved up, each driver was assigned to a special truck that they normally used?
page 52 ~ A. I could not say that, if he was driving the same
truck all the time.
Q. Except when the truck broke down or he was taken off?
A. It did not have to break down all the time. If Rich. or Mr.
Neff or Mr. Campbell said : "You help with this and let some one
else drive that truck."
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Q. Except for that, each driver had a truck and drove that truck
regularly, except when the truck was being repaired, or Mr. Neff
or some other foreman vvould tell him to take another truck?
A. Yes, sir.
Q. You stated that Burford lived on the Curry Orchard, or
was it the Eager Orchard?
A. That is Mr. Wiseman's Orchard on the Churchville road.
Q. Are you sure he was not living at the Eager Orchard?
A. I thought he was living on the Curry Orchard, close to
Christians.
Q. You do not know as a matter of fact ?
A. No, sir.
Q. It was the understanding with you, and so far as you know
with the other apple pickers, that they would be picked up and
brought to the orchard· by one or another of the Neff trucks and
taken home in the afternoon? .
A. Yes, sir.
Q. Sometimes Burford took you and sometimes another truck
driver?
A. Yes, sir.
Q. When they would leave you at home, as far as you
page 53 ~knew they took the truck back to where they were staying and came for you in the morning?
A. Yes, sir.
Q. Did you ever go home with Burford?
A. No, sir.
Q. You only drove with Burford from your home to the orchard and from the orchard to your home ?
A. Yes, sir.
Q. That was all the driving you ever did?
A. Yes, sir.
Q. You do not know, of your own knowledge, what he did
after he left you?
A. No, sir, I don't know anything about that.
Q. Were you always driven home on Saturday by Burford,
or driven home by just one of the trucks?
A. . Burford did not take us on every evening; the first truck
that came in took us.
Q. Th_at applies on Saturday, as well as on other evenings?
A. Yes, sir.
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Q.
A.
Q.
A.

It often happened you would not see Burford at all?
Yes, sir.
That happened on Saturdays as well as on other days?
Yes, sir.

REDIRECT EXAMINATION
Mr. Curry:
Q. \,Vas Mr. Neff about the place of business much, or was it
left to his foreman ?
page 54 ~ A. Yes, Mr. Neff was there right often.
Q. Who seemed to be the general· manager?
A. Mr. Campbell when Mr. Neff was not there.
Q. Oid Burford always drive the same truck, or just the truck
that was available?
Mr. White: The question is objected to as repition.
The Court: The objection is sustained.
Mr. Curry:
Q. Did Burford always drive the same truck?
Mr. White: The question is objected as repetition of the same
examination in chief.
The Court: The objection is sustained.
Mr. Curry:
Q. When he drove you home, did he always drive you in the
.
same truck?
Mr. White: We make the same objection.
The Court: The objection is sustained.
page 55 ~ Mr. Curry: Cou~sel for plaintiff excepts to the ruling
of the court.
J. vV. Clemmer, another witness of lawful age, called on behalf
of the plaintiff, after being duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Taylor:
Q. Where do you live?
A. Out near Buffalo Gap.
Q. Oo you or not live on one of the orchards owned by
Neff & Son Corporation ?
A. No, sir.

J.

P.
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Q. The last load taken out handled by Frank Burford was at.
4:45?
A. Yes, sir.
Q. That Joad was supposed to go to the packing house m
Staunton?
A. Yes, sir.
Q. ·what kind of truck was he driving at that time, if you recall?
A. We run 4 trucks that year, and I do not keep up with the
trucks, the numbers of them, or the like of·that. Frank was not
driving his own regular truck that day, but which truck he was
driving I cannot recall; I do not pay any attention to that.
Q. What was his regular truck, a Ford or Chevrolet?
A. It was a Ford, I think.
Q. Did he or not hav~ some name for that truck?
A. He did have a little special name that he called one truck.
Q. What did he call it?
page 59 ~ A. He called it Betsy, or Bessie, something like that.
Q. He was not driving Betsy that day?
A. No, sir.
Q. Do you know why that truck had that name?
A. No, sir, I don't know why he called it that.
Q. Where was that truck the next time you saw it?
A. The next time I saw it was on Sunday morning; I was going to church, and it was standing in West View.
Q. That was the truck known as Betsy?
A. Yes, sir.
Q. Also the truck known as the Frank Burford truck, that he
operated?
A. Yes, sir.
Q. Did you have any conversation with Frank Burford regarding that truck, Betsy, on Saturday afternoon?
A. No, sir.
Q. You say that is the· same truck that you saw on Sunday
morning at West View?
A. Yes, sir.
Q. Where was it parked?
A. Parker right below the chapel.
Q. Was it in running condition or wrecked?
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Elwood Henderson and J. W. Clemmer
Q.
A.
Q.
A.

It of ten happened you would not see Burford at all?
Yes, sir.
That happened on Saturdays as well as on other days?
Yes, sir.
REDIRECT EXAMINATION

Mr. Curry:
Q. \,Vas Mr. Neff about the place of business much, or was it
left to his foreman?
page 54 ~ A. Yes, Mr. Neff was there right often.
Q. Who seemed to be the general· manager?
A. Mr. Campbell when Mr. Neff was not there.
Q. Pid Burford always drive the same truck, or just the truck
that was available?
Mr. ·white: The question is objected to as repition.
The Court: The objection is sustained.
Mr. Curry:
Q. Did Burford always drive the same truck?
Mr. White: The question is objected as repetition of the same
examination in chief.
The Court : The objection is sustained.
Mr. Curry:
Q. When he drove you home, did he always drive you in the
.
same truck?
Mr. v~hite: We make the same objection.
The Court : The objection is sustained.
page 55 ~ Mr. Curry: Cottf}sel for plaintiff excepts to the ruling
of the court.
J. W. Clemmer, another witness of lawful age, called on behalf
of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION

By Mr. Taylor:
Q. \i\There do you live?
A. Out near Buffalo Gap.
Q. Po you or not live on one of the orchards owned hy J. P.
Neff & Son Corporation?
A. No, sir.
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.L?o you live between West View and Buffalo Gap on Route

A.. Yes, sin.
Q. How long have you been living there?
A.
Q.
A.

A little over 4 years.
By whom are you employed in October, 1941?
Mr. J. P. Neff ..
Q. On October 18, 1941, at what orchard were you working?
A. Well, worked in the Curry Orchard, that is what they called
it. I worked in the other orchard, the Eager Orchard some.
Q. On what road is the Curry Orchard?
A. On the Buffalo Gap road.
Q. That is on Route 254?
A. Yes, sir.
page 56 ~ Q. What road is the Eager Orchard oIT?
A. You tum at Mr. Thompson's and go towards
Churchville.
Q. The road that leads from Thompson's Filling Station,: the
intersection of Route 254 and the Churchville Pike ?
A. Turn.: of£: to the Church ville Pike and turn to your left and
go a quarter of a mile to the Eager Orchard.
·
Q. Do you know in which: one of the orchards you were working on October 18th, which was Saturday, and the day of the accident?
A. The day of the accident I was working ·in the Cm~ry Orchard.
Q. How far is the Curry Orchard from your home?
A. I just walk across the road. _I lived at the lower end of
Mr. Neff's orchard.
Q. How long have you been working for the Neff Corporation?
A. I _worked for him nearly 5 years, ,vorked with my brother
6 or 7 months before I bought the property and moved down
there; ever since I moved to Buffalo Gap, I have worked steadily
for Mr. Neff.
Q. Do you know a man by the name of Frank Burford?
A. Yes, sir.
Q. Was he working in the same orchard with you?
A. Yes, sir.
Q. VVhat was he doing?
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A.

Hauling apples.
Q. Where hauling them to?
page 57 ~ A. To the packing house.
Q. The Neff packing house?
A. Yes, sir.
Q. Where is the Neff packing house located?
A. It was located then in Staunton, below the Farm Bureau,
below the Cold Storage plan.
Q. lVioseley Cold Storage?
A. Yes, sir.
Q. In what capacity were you working for the Neff Company on that day; what were your duties?
A. My duties in the fall of the year. were to attend to putting
the apples out of the orchard, to put :the boxes thru the orchard to
the pickers and check the truck out of the orchard; to see they got
the trucks loaded.
Q. You checked the trucks out of the orchard?
·A. · Yes, sir.
Q. Did you or not: check Frank Burford .. out of the orchard
on Saturday. afternoon with .a load of apples?
A. Yes, sir, I checked him out of the orchard.
Q. ·what time did you check. the last load out on· the truck
driven by Frank Burforq.?
A. I have ·repeated that once here, a good while ago. To the
best of my knowledge, I think it was 4 :45. I have repeated that
. here once. It was some time ago; to the best of my knowledge, it
was 4:45.
Q. Do you know whether Mr. J. P. Neff, the President of this
corporation, was in Staunton on that day?
A. I do not know.
page 58 ~ Q. Was he. at the orchard to your knowledge?
A. No, sir.
Q. Do you know whether or not Mr. Finley Campbell was at
the .orchard that day?
A. Not that I know of.
Q. You kept a record of the boxes and baskets of apples that
went out of the orchard on every truck that day?
A. Yes, sir, how many bushels each tmck had on it and who
hauled it.
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Q. The last load taken out handled by Frank Burford was at
4:45?
A. Yes, sir.
Q. That load was supposed to go to the packing house in
Staunton?
A. Yes, sir.
Q. \i\That kind of truck was he driving at that time, if you recall?
A. \i\Te run 4 trucks that year, and I do not keep up ,ivith the
trucks, the numbers of them, or the like of-that. Frank was not
driving his own regular truck that day, but which truck he was
driving I cannot recall; I do not pay any attention to that.
Q. What was his regular truck, a Ford or Chevrolet?
A. It was a Ford, I think.
Q. Did he or not have some name for that truck?
A. He did have a little special name that he called one truck.
Q. What did he call it?
page 59 ~ A. He called it Betsy, or Bessie, something like that.
Q. He was not driving Betsy that day?
A. No, sir.
Q. Do you know why that truck had that name?
A. No, sir, I don't know why he called it that.
Q. Where was that truck the next time you saw it?
A. The next time I saw it was on Sunday morning; I was going to church, and it was standing in West View.
Q. That was the truck known as Betsy?
A. Yes, sir.
Q. Also the truck known as the Frank Burford truck, that he
operated?
A. Yes, sir.
Q. Did you have any conversation with Frank Burford regarding that truck, Betsy, on Saturday afternoon?
A. No, sir.
Q. You say that is the· same truck that you saw on Sunday
morning at West View?
A. Yes, sir.
Q. Where was it parked?
A. Parker right below the chapel.
Q. \i\T as it in running condition or wrecked?
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A. I could not tell you ; I never stopped ; I could not tell you
about that.
Q. Do you know whether or not it was the practice of Frank
Burford to keep his truck at home over the night, or to bring it
back to the orchard? When he would go home, would he
page 60 ~ go in the truck or leave it at the orchard and walk home?
A. Go in the truck.
Q. Was that the practice with all the truck drivers?
A. I don't know about all the truck drivers. Frank was the only
one who lived my way; the other boys lived the other way.
Q. Frank was the only that lived close to you?
A. Yes, sir.
Q. Did he go home in his truck and come to work in it?
A. He did do that occasionally, if he drove the truck, I have
known him to take the truck home.
Q. Did he mostly drive the truck known as Betsy or drive any
truck?
A. \i\! ell, of course, he mostly drove his own truck; but lots of
times something the matter with one truck, the other man drove
another truck, change trucks back and forth a lot.
Q. Did Mr. Finley Campbell-I believe he was the general foreman of the Neff operations?
A. Yes, sir, he was then.
Q. How many orchards did he look after?
A. In the spraying time Mr. Campbell looked after all the orchards.
Q. How about in picking time?
A. In picking time Mr. Campbell did not look after all the orchards; did not give orders about all the orchards.
Q. Was he giving ordersabout the Curry orchard at that time,
October 18, 1941?
A. I could not say about that. The only time he would
page 61 ~ give orders would be when Mr. Neff was gone. In the
fall Mr. Neff was generally there and Mr. Neff generally
give me orders.
Q. Did Mr. Burford work under you or Mr. Neff?
J\. Under Mr. Neff; he did not work for me at all.
Q. Would Mr. Neff have to be present if one truck would break
down and the driver put on another truck, or did the truck drivers·
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ha vc· authority to haul the apples out ·regardless of what truck, if
you know?
Mr. Timberlake: Counsel for defendant objects to the question,
unless some' foundation is laid for it.
:The Court : , He can answer the first part of the question.
Mr. Taylor:
Q. vVho was in charge in case of an emergency? If a truck
broke down and something would have to be done with some equipment?
A. If we were loading and one broke down, we walked off and
let it set until some one came along to see about it.
Q. Neither Mr. Campbell or Mr. Neff made an appearance there
on October 18th?
A. No, sir.
Q. Who was the next man in charge under Mr. Campbell?
A. Not any that I know of.
Q. To your knowledge?
A. No, sir, Mr. Campbell was the boss of it.
page 62 ~
Q. Do you know a man by the name . of Richard
Ashby?
A. Yes, sir, I know him, a colored man.
Q. Was he an employee of the Neff Company?
A. He picked apples in the fall of the year.
Q. Did he hold the position of apple picker foreman?
A. I don't know if you call it a foreman or not; he worked a
little gang; I do not think you would call him a foreman. I would
not call him a foreman at all; he worked a little negro gang.
Q. You are at the present time an employee of the Neff Company?
A. Yes, sir.
CROSS EXAMINATION

BY MR. TIMBERLAKE:
Q. Do you know who was in charge of the repair and maintenance of the Neff trucks?
A. No, sir.
Q. ·Yott do not know who had the supervision of repairs and
maintenance of the trucks?
A. No, 'sir.

_
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Q. Who was charged with the duty of assigning the drivers to
other trucks in case their particular truck was laid up?
A. I don't know. If one truck was laid up, I don't know who
would take that man off and put him on the other truck. I never
bothered about that.
Q. You don't know anything about that?
A: No, sir.
page 63 ~ · Q. Burford at this particular time lived on the Eager
Orchard?
A. Yes, sir.
Q. That is the orchard owned by the N effs on the road from
Churchville to Buffalo Gap?
A. Yes, sir.
Q. You were in the Curry Orchard, west of West View, between
\Vest View and Buffalo Gap, on Route 254?
A. Yes, sir.
Q. On the day of October 18th, the day the accident happened,
Burford was not driving his regular truck : Is that right?
A. Yes, sir.
Q. Do you know anything about the facts and circumstances
having to do with the reasons for his not driving his own particular truck that day?
·
A. No, sir, I do not know of my own knowledge. That truck
that Frank did drive was wrecked on Franklin Hill at the time the
Hangers run into it and hurt his arm.
Q. That was some weeks before that?
A. Yes, sir.
Q. That was the truck that Burford used to drive?
A. One of them.
Q. He drove that up until the time some weeks before this particular accident?
A. Yes, sir.
Q. What happened after that with reference to that truck?
A. They had that truck fetched down here to the packpage 64 ~ ing house, and they had used that truck a little but from
the packing house to the cold storage, but the truck was
not fit to go out on the road.
Q. That was the truck that Burford used to drive up until the
accident some weeks before this particular accident?
A. That was the truck he left on the road that night.
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Q. You do not know of your own personal knowledge who left
the truck out on the road?
A. No, sir.
Q. After that truck was disabled, it was taken to the packing
house?
A. Yes, sir.
Q. To what extent was it used?
A. U sect from the packing house to the cold storage.
Q. vVas it used on the highway?
A. In no shape to go on the highway.
Q. Do you know whether the license plates had expired?
A. No, sir.
Q. You do know that the truck that Burford used to drive was
injured or damaged some weeks prior to this particular accident?
A. That is right.
Q. And from that time, up until the time of this accident occurred, that truck remained at the packing house and and was not
used on the highway, because it was not in shape to be used on the
highway?
A. Yes, sir.
Q. You do not know anything about the instructions
page 65 ~ that Burford had from· Mr. Neff or Mr. Campbell with
reference to that truck?
A. No, sir.
Q. That truck you described as being in no shape to be used on
the highway ,vas the one on the road and involved in this accident
on October 18th, is that correct?
A. Yes, sir.
Q. Was that the truck you saw at ·west View Sunday morning
after this accident?
A. Yes, sir.
Q. You recognized that as being the truck that had been out of
use except at the packing house?
A. Yes, sir.
Q. Do you know when that truck was brought into town?
A. Both of them trucks sat out there, I don't know how long.
I come along the next day some time and the trucks had been
moved.
Q. I am talking about the truck involved in this case: Do you
know when it was brought into town?
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A. No, sir.
Q. All you know is you saw it the next morning after the acci·
dent?
A. Yes, sir.
Q. And you recognized it as the truck out of use since the prior
accident?
A. Yes, sir.
Q. You know nothing about the instructions that had been given
Burford with reference to this truck?
A. No, sir.
Q. vVhile Burford was driving the truck at the Curry
page 66 ~
Orchard, his duties consisted, so far as you could see, in
hauling workers to the place and apples to town and boxes to the
orchard?
A. Yes, sir, apples down and boxes back to the orchard and he
hauled some workers.
Q. He would bring the apples in and a load of empty boxes
back?
A. Yes, sir.
Q. Do you know whether they needed any boxes out at the Curry
Orchard that Saturday afternoon after the last load of apples
went in?
A. I never give him any orders to bring in any. Of course, Mr.
Campbell and Mr. Neff could have given the necessary orders. I
don't give orders all the time for boxes.
Q. You know you did not give any orders?
A. No, sir.
Q. You don't know whether any one else gave any orders or not?
A. No, sir.
REDIRECT EXAMINATION
BY MR. TAYLOR:
Q. You usually did order the boxes back out there?
A. As long as we were picking, I aimed to keep a load of boxes
on hand.
·
Q. You did not order any that Saturday afternoon?
A. No, sir.
Q. The reason for that was that you did not need any
page 67 ~ for Monday morning?
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A. I don't recollect what we had for Monday morning.
I did not tell him to bring any in; I don't remember what we had
to start on Monday morning.
Q. Did you work practically all your time at the orchard?
A. No, sir, I never worked in the packing house, only very little.
If come a storm of rain and I come to the packing house, and I
come bac~ward and forward to see about different things I did not
understand. I did not work in the packing house.
Q. You were not in contact with the operation of the packing
house?
A. No, sir.
Q. You knew nothing of the operation of the truck Betsy, only
when you saw it sitting there?
A. Only setting there and take a little bit of stuff to the cold
storage and I noticed it setting there from time to time on the
ground.
Q. You do not know what assignment it had when you were not
there?
A. No, sir.
Q. It could have gone to Richmond and back several times without your know ledge ?
A. Yes, sir.
Q. Just before the accident happened out there, tell the Court
whether or not Frank Burford told you that he was going to get
old Betsy back?
Mr. Timberlake: We object to the question; it is asking for
hearsay testimony.
page 68 ~
A. He did not tell me that.
Q. He did not make the statement to you that he did
intend to get old Betsy back?
Mr. Timberlake:
make the same objection.
The Court: The objection is overruled.
Q. Did he make any statement to you about getting old Betsy
back?
Mr. Timberlake: \Ve object to any testimony about a conversation that this witness may have had with Frank Burford, and 1
understand the Court ruled he cannot testify to that.
The Court: It depends upon the nature of the conversation.
Mr. Timberlake: Frank Burford is not a party to this suit.

We
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The Court: i.· ou. cannot lay down a special rule as to showing
agency .
.\fr. Timberlake: \tVe except to the Court's ruling.
A. He did not make no statement to me that day about getting
old Betsy back. He had been loading orchard apples and he would
get mad and say he was going to get old Betsy back. He liked old
Betsy, but he did not make any statement to me tha~ day.
Q. He conveyed to you that he liked old Betsy better
page 69 ~
than the truck he was driving?
Mr. Timberlake: We object to the question; it is hearsay and
it is remote.
The Court: The objection is overruled.
I}, Yes, sir.
Mr. Taylor:
Q. How long prior to the day of the accident did he tell you
that, approximately?
A. I don't know. Fellows working in the orchard and have their
ups and downs.
Q. Give us an estimate?
A. I would not like to give exact date. I am driving a truck and
get used to that truck; I don't like to drive another man's truck.
Frank liked his truck better, and he just told me when they got his
truck fixed up he wanted his truck back.
Mr. Timberlake:
We object to all the conversation that this witness had with
Frank Burford and ask that it all be stricken out as hearsay and
inadmissible.
The Court: The objection is overruled.
Mr. Timberlake: Counsel for plaintiff except to the Court's
ruling.
page 70~

l{ECROSS EXAMINATION

BY MK TIMBERLAKE:
Q. You do not know what instructions that Burford, or any of
the drivers had, about bringing empty boxes out that day?
A. That is right. Boxes would be sent by other people that I did
not know were coming.
Q. Mr. Neff would send them out?
A. Yes, sir, Mr. Neff and Mr. Campbell; they would think I
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was needing boxes and send them, took a load of boxes when they
had time, and I did not pay much attention. If I got short, I
would ask them to bring me a load of boxes.
RE-DIRECT EXAMINATION
BY MR. TAYLOR:
Q. Did you ever come in with a load of apples to the packing
house?
A. Yes, sir.
Q. Approximately how long would it take to make the trip?
A. If we come along pretty keen. make it in half an hour.
Q. You say you checked Burford out at 4 :45?
A. Yes, sir.
Q. What time did you fellows quit work?
A. At 4 :45 on Saturday evening. We told them if they worked
hard we would quit a little earlier.
Q. The whole force quit at 4 :45?
A. Yes, sir.
Q. With the exception of the truck driver, if he had to
page 71 ~
take his load in?
Q. Yes, sir, that is right.
Witness leaves the stand.

IN CHAMBERS:
Mr. Timberlake: Before we proceed with any further evidence,
I think the distinction between circumstantial evidence and the
statements of the alleged agent should be clarified. The rule is
perfectly clear that the statements and declaration of the agent that
are ex pa rte are not admissible. In American Jurisprudence, Vol. 2,
352, under agency, it is said:
"It is well established that the admissions, statements
and declarations of an agent, other than his testimony
in the case in which the issue arises, are not admissible
to prove agency. Indeed, there must be prima facie proof
of agency before such declarations or statements are admissible for any purpose. The general ground of exclusion is that such statements are hearsay, being statements made at some other time, offered for the purpose
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of proving the truth of the factual matter therein asserted."
That is exactly what this testimony is shaping up into. That is
far different from the issue of proof of circumstances that tend or
do not tend to show agency. This man, Burford, the
page 72 ~ alleged agent, was available as a witness to either party,
or his deposition could have been taken, or he could have
been brought here by the plaintiff to testify, and then proof could
have been introduced to impeach him. He is not a party or a witness and an effort is being made to introduce evidence of his exparte statements to various witnesses who are here testifying.
In Royal Indem11ity Co. v. Hooll, 155 Va., 956, 157 S. E. 414,
Judge Holt said this :
"Agency may be proven in many ways, among them
by the testimony of the agent himself, and, when from
extrinsic sources a prima fade case is made out, the
agent's own declarations and admissions become competent. Frequently it is established and has, of necessity,
to be established by circumstantial evidence."
I take it before you make out a prima facie case by circumstantial
evidence that his admissions are not competent. Don't you, think
that is what that language means. I do not think you can do it
as an original proposition. If a prima facie case has been made
out, then you can do it. Certainly the plaintiff has not made out
a prima facie case that Burford was driving that truck. The
driver would have to be identified by competent evidence.
The Court : If the circumstances point to the fact that Burford
was the driver of the truck-and that is all they have got-it is a
question for the jury. They may not have paid any attention to
it at all.
page·73 ~
Mr. Timberlake: I know of no circumstantial evidence
introduced that shows that Burford was the driver of the truck.
Mr. Taylor: Burford was an employee of the corporation and
,vorked on that particular day. He was last seen at the orchard
at 4 :45 and he lived in that vi<;inity and the truck driven ordinarily
hy Burford was the truck in the accident.
Mr. Timberlake : The only evidence introduced shows that Burford, or no one else, had driven that truck since it was involved in
a prior accident.
.
The Court: That truck, so far as the evidence in this case goes,
was 'in Staunton at the Neff packing house. There is no evidence
as to how it got out there on the road.
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Mr. Taylor: There are circumstances which we intend to link
up, Burford left the orchard at 4 :45 on his way to the packing house
with a load of apples, and that truck was at the packing house and
Burford was at the scene of the accident with a truck that he had
prior to that time been driving. Now, how did he get out there?
There was no other conveyance of his own there; no one he rode
with or walked out with; but the conveyance he was accustomed
to driving that was involved in the accident. That is a circumstance to show he got there in that truck.
Mr. Timberlake: The only positive evidence is that
page 74 ~ that truck had not been off the lot since it was involved
in a previous accident.
The Court: There is no objection to what has been brought in.
Mr. Curry: My understanding is you cannot bring in his declarations and admission until a prima facie case is made out. The
order of the introduction of evidence is within the discretion of
the Court. You might permit its introduction and if not proper
language, tell the jury to disregard it.
Mr. Taylor: We will be confronted with this situation: After
the Court decided we had made out a prima facie case, to introduce
his statements. We have witnesses who saw him there and had
known him for years and who will testify that he was trying to get
some one to move this truck. He did not say he drove it out there,
but the man will testify that he said: "The truck stopped on me."
That is a statement by him. I would have to ask if Frank Burford was there.
The Court: It is alreay in evidence he took the last load of
apples from the orchard to the packing house in Staunton; already
in evidence that this truck was already there; and in evidence that
is the truck that was in the collision. This man said he saw it
there Sunday morning.
Mr. Timberlake: Burford was in an entirely different truck than
the truck he had been operating that day and prior to that day,
which negatives any presumption that he took an entirely different
truck from the one he was driving to the scene of the
page 75 ~ by mistake.
Court and counsel returned to the Court Room.
page 76 ~ Amos Simmons, another witness of lawful age, called on
behalf of plaintiff, after being duly sworn, testified as
follows:
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DIRECT EXAMINATION
BY lVIR. TAYLOR:
Q. Where do you live?
A. 3 miles west of town.
Q. On what road?
A. On the Morris Mill road.
Q. That is the road that leads off to your right, as you go out of
Staunton at Morris store?
A. Yes, sir.
Q. Where were you living in October, 1941 ?
A. Out at the same place.
Q. Do you now a man by the name of Frank Burford?
A. Yes, sir..
Q. How long have you known him?
A. 8 to 10 years.
Q. Did you have an occasion to see Frank Burford on the night
or evening of October 18th, the Saturday, the day of a bad wreck
that occurred on Route 254?
A. Yes, sir. I was in Moore's Service Station.
Q. That was at the intersection of the road that goes across to
the Churchville road?
A. Yes, sir, right below the Frog Pond road.
Q. About how far is that from Eidsons Creek or hill?
A. 1 1/4 or 1 1/2 miles.
Q. On the same highway?
A. Yes, sir.
page 77 ~
Q. You were at the Moore Service Station?
A. Yes, sir.
Q. That is where you saw Frank Burford?
A. Yes, sir.
Q. About what. time did you see him there?
A. I don't know; I did not look to see what time it was. I reckon
about half or three-quarters of an hour before the accident happened. Anv wav a little after dark.
Q. was h; inside or outside of the station?
A. He come inside.
Q. Burford came into the station?
A. Yes, sir.
Q. Did you go anywhere with him or assist him?
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A I was sitting on the bench and he come in.
i\fr. Timberlake: Do not repeat any conversation you had with
him until we have time to make an objection.
MR. TAYLLR:
Q. Do you know why he came in there?
A. No, I don't know why he came in before he came in.
Q. Do you know what his mission was, for what purpose he came
in?
A. I don't know; maybe he came in to get a bottle of coca-cola
to drink; I know what took place after he came in.
MR TIMBERLAKE:
Q. You know what he said when he came in there?
page 78 ~ A. Yes, sir.
Mr. Timberlake: \i\Te object to the testimony of this witness
about any conversation he may have had with Frank Burford, in
so far as it has to do with what Frank Burford told him, on the
ground that it is hearsay and inadmissible.
THE JURY RETIRES:
MR. TAYLOR:
Q. What did. he say?
A. He asked me to pull him off the highway, that his truck had
stopped at the hill, at the bridge.
Q. Was that Eidsons Bridge?
A. He did not say Eidsons bridge. I take it to be that. He
said down at the foot of the hill.
Q. Did you or not assist Mr. Burford in finding somebody to pull
him in?
A. Yes, sir. I told him my truck had been in the orchard and
got lights all tore off and I told him it was in no condition to pull
him off; that Buck Irvine, who lived up above there, had trucks
and always kept them in condition to go on the highway, and if he
could find him, he would pull him off.
Q. Do you know where Mr. Burford was working at that time?
A. I knew he was working for Mr. Neff.
Q. Diel he or not tell you where he was going?
A He told me he was going home.
Q. Did you know where he lived?
page 79 ~ A. I did not know which place he lived; I thought he
lived at Buffalo Gap, but after that I found out he lived
at Churchville, at the other place.
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Q. Did you go the scene of this accident?
A. No, sir.
Q. You say it was 1 or 1 1/4 miles from Moore's filling station
to the scene of the accident?
A. Yes, sir, a mile or a mile and a quarter.
The Court : In my opinion this evidence is competent and admissible, because I think it is within the ruling as stated by Judge
Holt in the Hook case.
CROSS EXAMINATION
BY MR. WHITE:
Q. As I understand from your testimony, all you know about
whether Frank Burford was driving the truck that was involved in
the accident was what he told you when he came in there?
A. Yes, sir, I did not see him; all I know is he asked me to pull
him off the highway.
.
The Court : I regard it as an admission made by Burford.
Mr. Timberlake: Counsel for plaintiff object to the evidence as
clearly hearsay and any ex parte admissions of an alleged agent
are not admissible in evidence against the person chargpage 80} ed as the principal under the circumstances as here presented, and we except to the Court's ruling.
JURY RETURNED TO THE COURT ROOM: .
RE-DIRECT EXAMINATION CONTINUED
BY MR. TAYLOR:
The jury were read the testimony taken out of their presence.
Q. And on the same highway?
A. Yes, sir.
Q. Was Mr. Burford walking when you saw him?
A. Yes, sir.
Q. Do you know when he left the Moore Filling Station whether
he went west towards Eidsons Hill or towards Staunton.
came up to Buck Irvine's place and was there a few minA.
utes and my wife seen him going down.
Q. Don't testify as to what your wife said.
A. Any way he went back down the road.

He
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Q. He told you his truck had stopped on the highway?
A. Yes, sir.
Q. Did you see or know of any other truck on the highway, except .the truck involved in the accident?
A. No, sir, l did not.
Q. In what business are you now ?
A. Orchard business.
Q. For whom do you work?
A. R. A. Fulwiler.
page 81}

RECROSS EXAMINATION

BY MR. WHITE:
Q. As I. understand you, all you know about Burford, or his
c~nnection with the truck, is what he stated to you there in the
Moore place of business?
A. Yes, sir.
Q. Did he, when he talked to you, mention this as being his
truck?
A. He said: "I want you to pull my truck off the highway; it
stopped at the foot of the hill, at the bridge, ·on me, and I cannot
get it started."
Q. You do not know what truck he meant, other than a truck
he happened to be driving?
A. No, sir, I don't know what truck he meant.
Q. You did not know he was working for Neff & Son?
A. Yes, sir, and I told him to go to the phone and call Mr. Neff
at the packing house and let him pull him off the highway.
Q. You did not know when he came in that he was working for
Mr. Neff?
A. Yes, sir, I knew that; I knew he was working for Neff; I
did not know he had quit or anything about it.
Q. When he came into the filling station, you did not have knowledge he was working for Neff, and you just assumed he was working for him at that time?
A. Yes, sir.
Q. You· did not go to the scene of the accident?
A. No, sir.
Q. You know nothing about the circumstances surpage 82 ~
rounding it?
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A. No, sir.
Q. All you know is what Burford told you?
A. Yes, sir.
RE-REDIRECT EXAMINATION
MR. TAYLOR:
.
Q. What was Burford's reply when you told him to phone Neff's
packing house ?
A. It is so long ago I don't know what his answel' was; he give
me an answer, but I could not state what it was. He did. not call
him.
Q. Did you ever know of his driving any one else's truck except
Neff's?
A. No, I did not.
Q. You had known known him for 10 years?
A. Yes, sir.
RE-CROSS EXAMINATION
BY MR. WHITE:
Q. As far as you know, he could have been driving any one's
truck and you would not know it ?
· A. Sure, I did not see the truck and I did not know it was his
truck or whose truck it was.
Witness leaves the stand.
page 83 ~ DR. S. H. GARST, another witness of lawful age, called on behalf of the plaintiff, after being duly sworn, testified as follows :
DIRECT EXAMINATION
BY MR. TAYLOR:
Q. You have been practicing surgery here in Staunton?
A. Yes, sir.
Q. How long have you been here?
A. 7 years.
Q. I wish you would tell the Court whether or not you were
called to make examination of a lot of people involved in an acci-
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dent on November 18, 1941, at the King's Daughters' Hospital?
A. Yes, sir.
Q. Did you examine Mr. William Roy Hoover?

A. I did.
Q. Tell the Court whether or not there was any indication from
your examination that Mr. Hoover had had anything to drink
whatever?
A. I did not see any evidence of it: It has been a long time ago
and a lot of the details are pretty hazy; but I well remember because of the unusual request, that he asked me to take particular
notice if I thought he was drinking, and I did not see any evidence
of it; I could not smell it and he did not look like it.
Q. You got to the hospital immediately upon being notified of
this serious accident?
A. Some one called my house and told me to go to the
page 84 ~ hospital and I was there very shortly after they arrived.
NO CROSS EXAMINATION
'Witness leaves the stand.
MRS. ELVA REXRODE, another witness of lawful age, called
on behalf of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. TAYLOR:
Q. Where do you live?
A. Monterey.
Q. Yott have lived in Highland County all oJ your life?
A. Most of it; I was born in Bath County.
Q. Were you employed in Augusta County in 1941?
A. Yes, sir.
Q. Where were you employed?
A. At Perks at the time of the accident, and I worked at the
Sanatorium after that.
Q. You were working at Perks Filling station on the day of
this accident ?
A. Yes, sir.
Q. Is Perks Filling Station on the road between Staunton and
Buffalo Gap?
A. Yes, sir, on the Parkersburg Pike, 2 or 3 miles from town.
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Q. Is Perks Filling Station in between Eidsons Hill and the
Moore ·Filling Station?
A. Right in sight of Moore's, but I cannot tell you about the
hill.
page 85 } Q. Do you know where the accident happened?
A. Yes, sir.
Q. Is it between the point of the accident and the Moore Station?
A. Yes, sir.
Q. Were you working there on that afternoon or evening?
A. Yes, sir.
Q. Did you see Frank Burford there at that station?
A. Yes, sir.
Q. W}:iat time did you see him there?
A. He was there about dusky dark.
Q. Did he come into your station?
A. Yes, sir.
Q. What did he purchase and what did he do?
A. He asked for the use of the phone.
Mr. Timberlake: \Ve make the same objection as made to the other
witness; we object to the entire evidence inasmuch as any conversation with Frank Burford or what he might have said to her, any
statements or admissions or conversation of Frank Burford, for
the reasons already assigned.
The Court: The Court permits the introduction of the evidence
for the reasons assigned.
Mr. Timberlake: Counsel for plaintiff except to the Court's
ruling.
A. He asked to call Carroll's at Swoope to get the truck off
the road, and he never got anything except he drank a
page 86} coca-cola.
MR. TAYLOR:
Q. Did he contact some one over the phone?
A. No, sir, he could not get thru.
Q. Can you tell the Court approximately what time that was?
A. I cannot exactly, because I just do not remember what time
_
it was; it was some time near dark.
Q. Do you know approximately how long before it was until yon
heard of the accident?
A. No, sir, I could not just tell you, because they came there to
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call for the Sheriff, when the accident happened; but I cannot tell
you the exact time.
Q. Was it half an hour or one hour?
A. I would say half an hour, but inaybe not that long.
Q. Half an hour from the time he was in there until they called
the Sheriff that an accident had happened?
A. Something like that; it may have been a little longer.
Q. He told you he wanted to call a Mr. Carroll to come and
move a truck off the road?
A. Yes, sir, I believe he said he had a filling station or something
up there, as well as I remember. I don't hardly remember, it was
so long ago.
Q. Did he say what had happened to his truck, the reason it had
stopped?
A. No, sir, he never said.
Q. I do not presume he told you whose truck it was ?
A. No, sir.

CROSS EXAMINATION
BY MR. TIMBERLAKE:
Q. All you know about the fact that Frank Burford had a truck
stop on him and wanted to get a truck moved at the time you describe is based on what Frank Burford told you?
A. Yes, sir.
Q. You do not have any independent knowledge.?
A. No, sir.
Q. It is based on the conversation you had with him and what
he told you is the way you got the information you have just related?
A. Yes, sir.
REDIRECT EXAMINATION

BY MR. TAYLOR:
Q. He was in your place 15 minutes to half an hour before the
accident happened?
A. Yes, sir, and perhaps longer; I don't remember.
\Vitness leaves the stand.
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page 88~ LAWRENCE R. CAIN, another witness of lawful age,
called on behalf of the plaintiff, after being duly sworn,
testified as follows:
DIRECT EXAMINATION
BY MR. CURRY:
Q. Where do you live?
A. At Christians, at Buffalo Gap on the Turner place.
Q. Do you know where Frank Burford lived?
A. In Mr. Neff's Eager Orchard, about 3 1/2 miles between
Buffalo Gap and Churchville.
Q. On the highway?
A. Off the highway about half a mile.
Q.- Was that orchard operated by the Neff Corporation?
A. Yes, sir.
Q. Were you ever in the employment of the Neff Corporation?
A. Yes, sir.
Q. Did you live at the same place you live now?
A. No, sir, I lived about half a mile from there when I was
working for him.
Q. How did you go from your place of business?
A. When I worked for Mr. Neff, I went to the Parkersburg
Pike and caught Mr. Neff's truck.
Q. Was that the way you were employed-they were to carry
you to the place of business and back?
A. Yes, sir.
Q. 'Were you an employee of that concern on October 18, 1941?
A. About two weeks before the accident happened; I don't know
the exact date.
Q. How did Frank Burford go back and forth from
page 89 ~
his place?
A. He used Mr. Neff's truck to go back and forth.
Q. Do you know under what circumstances?
A. The only way he had. He was hauling Mr. N eff's apple
pickers back and forth and used it for his own transportation too.
Q. Do you know how he did with reference to the truck on
Saturday?
A. Used the truck sometimes on Saturday; hauled men back and
forth to their homes.
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Q. Did he keep it over Sunday?
A. Yes, sir.
Q. Did he do that· every Saturday?
A. So far as I know.
·
Q. Were you there in a position to know that was a fact?
A. Yes, sir.
Q. He drove out home Saturday when he got through work and
kept the truck ?
A. Yes, sir.
Q. Was that his practice ever since you knew. him?
A. While I knew him while I worked there.
Q. Do you know what his agreement was with the manager?
Mr. Timberlake: We object to the question.
The Court: Unless he knows of his own knowledge the terms
of Burford's employment by the Corporation, he cannot answer.
page 90r MR. CURRY:
Q. Do you know that?
A. He told me thatQ. You cannot tell what he told you.
Do you know what the manager told him with ref e.renc.e to hauling him back and forth to his work?
A. I do not know what you mean.
Q. Did you hear the manager give him any orders or state to
him what he was to do?
A. I heard l\fr. Campbell tell him to take the truck and haul the
men.
Q. When was that?
A. While I was working for him.
MR. CURRY:
Q. How long did you work for Neff?
A. 3 weeks.
Q. How did you go back and forth?
A. With Mr. Burford in Mr. Neff's truck.
Q. Did any one tell you to ride in his truck?
A. Mr. Neff and Mr. Campbell said they would transfer me
back and forth, and I could not work for him unless he did that.
Q. Did you tell them that you had to have the transportation
back and forth ?
A. They said they would haul me.
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Q. Burford was working with Neff at that time?
A. Yes, sir.
page 91 ~

Q. He was the man who hauled you ·back and forth?
A. Yes, sir.

Q. Did he haul_ you back and forth each day?
A. Yes, sir.
Mr. Taylor: Your Honor, Mr. John Neff is conferring with the
witnesses who are testifying and he is present in the court room.
Mr. Timberlake: We do not plan to use him as a witness. Mr.
J. P. Neff and his son are the corporation, and we think he has the
right to be present in the court room.
MR. CURRY:
Q. How about Saturday?
A. Yes, sir, he hauled me on Saturday too.
Q. And on Monday morning he again hauled you back to work?
A. Yes, sir.
·
Q. Was that known by Campbell and the Neff people, that he
did use that truck for that purpose?
Mr. Timberlake: We object to the question.
The Court: The witness has testified that Mr. Campbell gave
the order.
page 92 ~ MR. CURRY:
Q. Mr. Campbell had given that order?
A. Yes, sir.
Q. Do you know any truck that Burford drove?
A. In case one of the trucks happened along, he would get another truck, any one that was available.
Q. In hauling the hands back and forth and. going back and
forth, he would use whatever truck was available?
A. Yes, sir.
Q. He did not use always just the same truck?
A. This here truck that he drove it all the time. In case something happened to it, or a load on it, then he would take another
one, if it happened that he could not get it unloaded.
Q. Do you know anything about a truck that was called Betsy?
A. That is the truck.
Q. Did he always use that same truck, or some other one?
A. One time a load on it and he took another truck in place of it.
Q. Was it Betsy that was in this accident?
A. Yes, sir.
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Q. You know that?
A. Yes, sir.
CROSS EXAMINATION
BY MR. WHITE:
Q. Are you related to any of the parties, the Hoovers?
A. No, sir.
Q. You say you know that this truck was the one involved in the
accident?
page 93 ~
A. I helped Mr. Burford to haul apples on it and he
called it Betsy.
Q. How do you know that particular truck was in the accident?
A. It was a V-8, 1936.
Q. How do you know it was involved in the accident? You did
not see the accident ?
J\. I did not see the accident.
Q. When did yoit see the truck?
A. Setting up in West View near the church.
Q. That is the reason you say Betsy was the one involved in the
accident?
A. I worked on it and knew the bed and the body.
Q. Had that t~uck Betsy been used by Burford up to the time
of the accident?
A. Yes, sir.
Q. Are you as sure of that as of anything you have testified to?
A. Yes, sir.
Q. You were working at the Neff orchard two weeks before this
accident : Is that correct?
,
A. Yes, sir.
Q. Up until the time you left there, this truck was heing driven
by Burford?
A. I saw him driving it that day.
Q. The day of the accident?
A. Yes, sir.
Q. Where?
A. Coming toward Staunton.
page 94)
Q. Are you as sun~ of that as of anything you have
ever testified to?
A. Yes, sir.
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Q. How long do you think you worked in the Neff orchard?
A. About J weeks.

Q. Are you sure it was not only J days?
A. J weeks.
Q. Three weeks altogether, or steady?
A. It was steady.

Q. Did you voluntarily leave there or were you discharged?
A. I left there; got another job.
Q. You were not discharged for drinking while on the job?
A. No, sir.
Q. Are you sure of that?
A. Yes, sir.
Q. You think you were there three weeks?
A. Yes, sir.
Q. Burford was driving that truck called Betsy on the day or
the night this accident occurred?
A. Yes, sir.
\Vitness leaves the stand.
RICHARD ASHBY, another witness of lawful age, called on behalf of the plaintiff, after being duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. TAYLOR:
Q. Where do you live?
A. At Christians.
Q.. Right near Buffalo Gap?
page 95 ~
A. Yes, sir. \
Q. Do you live near the Christians Station?
A. I do now ; I moved there about 6 weeks ago; I lived in Jonesboro.
Q. Where did you live in October, 1941?
A. In Jonesboro.
Q. Where is that, in Augusta County?
A. Just one mile from Christian Station.
Q. In Pastures District?
A. Yes, sir.
Q. Where do you work?
A. Different places.
Q. Where are you working at the present time?
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A. At Mr. ·wood's on a farm.
Q. Have you been working in the apple orchards for J. P. Neff
& Son, Incorporated ?
A. Yes, sir.
Q. For how many years?
A. About 30.
Q. Were you working for J. P. Neff & Son in 1941, during the
apple season ?
A. Yes, sir.
Q. In what orchard were you working?
A. In different orchards.
Q. What different orchards? Did you work in the orchards in
that end of this County or all over?
A. All over, Churchville, Hillside.
Q. Where is Hillside?
page 96 ~
A. Near Mint Spring.
Q. Did they have an orchard at Churchville?
A. Yes, sir.
Q. Where is the Eager Orchard?
A. Over on the east side of Christians.
Q. Where is the Curry Orchard?
A. Out here next to Christians.
Q. What orchard were you working in at the time of the wreck
on October 18, 1941, at Eidsons Creek Hill.
A. In the Curry Orchard.
Q. Do you know Frank Burford?
A. Yes, sir.
Q. How long have you known Frank?
A. Over one year; I just met him year before last.
Q. Was he working for the Neff Company at the time of that
accident?
A. Yes, sir.
Q. Was he working in the same orchard you were working in?
A. Driving a truck, yes, sir.
Q. Hauling apples from that orchard?
A. Yes, sir.
Q. Did you have charge of a group of apple pickers?
A. Yes, sir.
Q. How did your men get back and forth?

William Roy Hoover, Admr., v.

J.

P. Neff & Son, Inc.

85

Richard Ashby
A. Any truck that was there at quitting time took men in, whatever truck come in.
Q. Diel a truck of the Neff Company pick you up and bring you
to work?
page 97 r A. Yes, sir.
Q. Bring all the men to work?
A. If on my road they did.
Q. Was that the understanding you had when you went to work
th at they would haul you back and forth to work?
A. Take us to Christians.
Q. You would get the truck at Christians?
A. Yes, sir.
Q. Did Frank Burford drive the truck hauling men on some oc~
casions?
A. He drove it every day when hauling apples.
Q. Did he drive it home at night or leave it in the orchard?
A. Took it in where he stayed.
Q. Where .was he living?
,
A. At the Eager Orchard.
Q. An orchard owned by whom.
A. ]. P. Neff..
Q. The Eager Orchard and the Curry Orchard are out there in
the same direction?
A. Yes, sir.
Q. Your group of men all came from that direction?
A. Yes, sir.
Q. How many men were in your group?
A. Only had two men, most of them were women, 20 or 25.
Q. Do you know what truck Frank Burford drove most of the
time?
A. I don't know the make of it; he called it Betsy I know.
Q. Did he drive that particular truck most of the time?
page 98 ~
A. When he was driving he did.
Q. Was that truck used by him and have you ridden to and
from work in J3etsy ( ·
A~ To be used to the filling station.
Q.. I mean in Betsy?
A. Yes, sir.
Q. Where would he go with Betsy?
A. He went home.
1
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Q. He would come back and pick you up at the filling station?
A. Him or some ,other truck, whoever come by first picked me
up.
Q. He lived in your vicinity?
A. Yes, sir.
Q. Did he pick you up more than the rest of the truck drivers in
the morning?
A. Yes, sir.
Q. You know he took the truck to his home and kept it there?
A. He left Christians and go to his home.
Q. What station are you ref erring to?
A. Christians Railroad Station.
Q. Did you see this truck known as Betsy after this accident?
A. No, sir.
·
·
Q. Have you ever seen it since it was in the accident out there?
A. No, sir. When this here happened I was not workpage 99 ~ ing. I did not work on Saturday.

CROSS EXAMINATION
BY MR. TIMBERLAKE:
Q. You were not working that particular Saturday?
A. No, sir.
Q. You do not know what truck he was using on that day?
A. No, sir.
Q. Do you know what truck he was using the day before?
A. No, sir.
Q. How long before this accident was the last time you had seen
him drive the truck called Betsy?
A. On Friday.
Q. The day before the accident?
A. Yes, sir.
Q. You identify the truck he was driving before the accident as
the truck called Betsy?
A. No, sir, I just helped load it up and I do not know what kind
of truck. I just seen they got loaded up when they come in.
Q. You did not pay any particular attention to what truck Burford was driving?
A. Only he called it Betsy.
Q. You cannot say what truck Frank Burford was driving on
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the days preceding this accident?
A. No, sir.
Q. Do you know who was in charge of assigning the drivers to
the different trucks? Who had charge of the trucks
page 100 ~and their maintenance and assigning their drivers to
them?
A. No, sir, I do not know.
Q. Did you go to the scene of the accident?
A. No, sir.
Q. Did you see the truck that was involved in the accident?
A. No, sir.
Q. You do not know anything about the accident?
A. No, sir.·
Witness leaves the stand.
JOHN MA YBUSH, another witness of lawful age, called on
behalf of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. CURRY:
Q. Where do you live?
A. In Staunton.
Q. How long have y~u lived in Staunton?
A. All my life.
Q. What is your occupation?
A. Janitor at the Hogshead Building.
Q. That is the large building on Central Avenue and Frederick
Street?
A. Yes, sir.
Q. Does that take all of your time?
A. Yes, sir.
Q. Under whom do you work?
page 101 ~ A. Mr. George Tullidge.
Q. He hired you?
A. Yes, sir and pays you too.
Q. Are you acqua_inted with Frank Burford?
A. I have been J<nowing him 5 years.
Q. Did you know or learn about the accident that happened on
the Parkersburg Pike on October 18, 1941?
A. Yes, sir.
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Q. When did you learn about it?
A. I was out in the park and met him at the park.
Did you see him that day?
Yes, sir.
Where?
At the corner of the cemetery coming this way and about
dusk dark and I was coming this way and he was going that way.
Q. What was he doing?
A. Going that way with a truck.
Q. What kind of truck?
A. Rear end clean boards and black looking body.
Q. What was the color of the truck?
A. Black it looked to me.
Q. What about the rear?
A. Kind of plain boards on the rear end.
Q. Naked boards?
A. Yes, sir, that is what I mean.
Q. Did you speak to him?
A. Yes, sir.
page 102 ~ Q. Do you know ~hose truck it was he was driving?
A. Mr. Neff's truck as far as I know.
Q. Had you ever seen him driving that truck before?
A. Yes, sir.
Q. Ever seen it in Staunton here?
A. Yes, sir.
Q. Did you ever talk to him about his employment contract
there?
A. Yes, sir.
Q. When was that?
A. That was some time in October.
Q. Before or after the accident?
A. Before. the accident.
Q. About how long before?
A. I cannot recall, about a week, I suppose.
Q. Where did the conversation take place?
A. Out at the park.
Q. How did it start?
Mr. Timberlake: We object to any conversation he had with
Frank Burford, on the grounds that it is hearsay and does not come
within the period.

Q.
A.
Q.
A.
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The Court: As to its being an admission, according to the witness's own statement, the conversation took place before the accident occurred and would not be an admission with reference to the·
accident; it was prior to its occurrence. It is not proper,
page 193 ~a week before the accident; I do not think it is within
the ruling.
Mr. Curry: It is a statement that would tend to establish the
agency. Our Courts have gone a long way in establishing agency.
The Court: It is another phase of that larger proposition.
Agency is one thing and terms of employment is another. I do not
believe it is within the rule.
MR CURRY:
Q. Did you know he was employed by the Neff Corporation?
A. Yes, sir, he told me so.
Mr. Timberlake: We object to the question and answer and
move it be stricken out.
The Court: The objection is sustained and it is stricken out.
Mr. Curry: Counsel for plaintiff except to the Court's ruling.
Q. You are not related to the Hoovers?
A. No sir.
Q. Do you know whether Frank Burford is in this County?
Mr. Timberlake: The question is objected to.
page 104 t· The Court: The objection is sustained. I do not think
counsel should ask this question. He knows where Burford is and so do I.
MR. CURRY:
Q. Have you seen him recently?
A. No, sir, a good while since I have seen him.
Q. Do you know where he is working?
A. No, sir, I do not.

CROSS EXAMINATION
BY MR. TIMBERLAKE:
Q. You are janitor at the Hogshead Building?
A. Yes, sir.
Q. You also work for Mr. Curry?
A. I do not any, but cut his grass.
Q. You hang around Mr. Curry's office?
A. No, sir.
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Q. You work in nearly every case he. has?
A. No, sir.
Q. You testify in nearly every case he has?
A. No, sir.
Q. How many of his cases have you testified in?
A. None .that I know of.
Q. How many cases have you worked on for him?
A. None I know of.
Q. How much time. do you spend in his office?
A. A little bit of time; I cut his grass for him, and go there to
collect the money for it.
page 105 ~ Q. As a matter of fact you hang aratl}ld there a large
part of your time ?
A. No, sir, you are mistaken.
Q. You say you saw Burford driving.the truck out Main Street?
A. The same night of the accident. ·
Q. What time was that?
A. About dusk dark.
Q. As near as you can, fix the time?
A. I was coming this way where the light is and I waited for
the truck to pass and I recognized he was the man.
Q. How do you undertake to recognize. him?
A. Because I talked to him at the park a week before.
Q. The same night of the accident?
A. I did not know he was the same man until Sunday morning.
I knew he was driving the truck but I did not know he was the one
who had the accident until Sunday morning.
Q. You did not know it· until you were told?
A. Yes, sir, I heard it on Sunday morning.
Q. That Saturday night before that, you saw him going out
Main Street about dusk dark?
A. Yes, sir.
Q. You took particular note that he was driving the truck?
A. Yes, sir.
Q. A black truck?
A. A black truck and plain body.
Q. Was it loaded or unloaded?
A. I don't know.
Q. You saw the truck?
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A. Yes, sir.
page 106 ~

Q. How many other people were in the truck?
A. I did not see but him.

Q. You spoke to him?
A. I was waiting for him to pass and did not run up in front of
the truck to speak to him.
Q. It was dusk dark?
A. Yes, sir.
Q. Were the street lights on?
A. Yes, sir.
Q. Under the light you saw Frank Burford?
A. I was waiting for him to pass.
Q. You recognized him as being Frank Burford and the street
light was on ?
A. Yes, sir.
Q. That is as correct as anything you have said?
A. Yes, sir.
Q. When was the last time you saw him before that?
A. I was working for Mr. James Glass and he was employed by
Mr. Gordon.
Q. Who was employed by Mr. Gordon?
J\. James Glass.
Q. And you were working for James Glass?
A. Yes, sir.
Q. That was the last time you saw him before the. accident?
A. I seen him a couple of times before the accident.
Q. When was the last time you saw him before the accide~t?
A. A couple of times.
Q. How long before the accident?
A. I don't know.
page 107 ~ Q. Can you give us an idea?
A. No, sir.
Q. What kind of truck was he driving?
A. The same truck, I think.
Q. How do you identify it?
A. On account of the body.
Q. What kind of truck?
A. Looked like to me a Ford.
Q. Model A or V-8?
Q. I don't know the model, a Ford.

92

Supreme Court of Appeals of Virginia

John Maybush

Q. Old or new?
A. I could not tell.
Q. You looked at it pretty carefully in other respects?
A. I recognized it was a Ford, but I could not say whether young
or old.
Q. Some weeks before you saw Burford driving the same truck?
A. A couple of times going up the pike.
Q. Did you see him at the same place each time?
A. No, sir.
Q. Where did you see him?
A. Between here and Buffalo Gap. I was coming with Mr. Glass
going to Mr. Wood's.
Q.,, You can identify it as being a Ford truck, but you cannot
tell whether it was old or new?
A. Just a Ford truck.
Q. It had boards on the back?
A. I mean plain boards, just cut out, not planed or nothing.
Q. Just the floor of the body?
page 108 ~ A. Yes, sir, side boards and rear ends.
Q. Side boards?
A. Yes, sir.
Q. Side boards and boards at the rear end?
A. Yes, sir.
Q. How high were the side boards?
A. I never measured them.
Q. Were the boards at the rear end the same height as the side
boards?
A. No, sir.
Q. What was the difference?
A. I don't know; I never measured it.
Q. Can you give us an idea?
A. No, sir, I never measured it.
Q. A board or boards across the rear end?
A. Yes, sir, plain boards.
Q. Unpainted boards?
A. Yes, sir.
Q. It was a Ford truck, but you cannot say whether it was new
or old?
A. No, sir.
Q. You cannot give us any idea about it?

William Roy Hoover, Admr., v.

J.

P. Neff & Son, Inc.

93

John Maybush and Ma.rvin Armstrong
A. No, sir, he never stopped. If he had stopped, I could tell
you whether it was new or old.
Witness leaves the stand.
MARVIN ARMSTRONG, another witness of lawful age, called
on behalf of the plaintiff, after being duly sworn,· testified as follows:
page 109~

DIRECT EXAMINATION

BY MR. TAYLOR:
Q. Where do you live?
A. 118 Peyton St., Staunton.
Q. Where are you employed?
A. \i\Titz Furniture Company.
Q. \Vere you employed in the service of J. P. Neff & Son in
1941?
A. Yes, sir.
Q. When were you last employed with the Neff Company?
A. In 1942; it was last spring.
Q. In what capacity? What were your duties?
A. Just working in the orchard around.
Q. Did you or not operate a truck?
THE COURT:
Q. Do I understand that this man was employed in 1942? MR. TAYLOR:
A. Yes, sir.
Q. What relevancy would that have?
A. I expect to show that this man also worked in 1941.
Q. You were not employed prior to 1941 ?
A. Yes, sir.
Q. You also worked in 1942?
A. Yes, sir, but I worked before that, but I don't know when it
was.
page 110~ Q. How many years have you worked for J. P. Neff
& Son?
A. I know it was several years before that I worked.
Q. Do you recall this accident that happened between the car
driven b)~ Mr. Hoover and a truck parked out on the highway, the
Parkersburg Pike?
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A. No, sir.
Q. Do you remember about that accident?
A. I heard about it, but that is all I know.
Q. Had you worked for Neff & Son before that time?
A. Yes, sir.
Q. How long before that time?
A. I was off a year before I went back, something like that.
Q. That accident happened in October, 1941, can you recall
about when you worked for him before that time? You were not
working at that particular time?
A. No,, sir.
Q. How long had it been since you had worked for him?
A. Around about a year.
Q. What did you do, drive a truck?
A. No, not altogether, in spring season and such as that.
Mr. White: We object to the testimony of this witness; he did
not work for the Neff Company at the time of the accident; he
worked there a year prior; his evidence would only cover a situation that existed a year before the accident.
page 111 ~ THE COURT : The objection is sustained; evidence
concerning the situation a year prior to the accident would
not be proper.
No Cross Examination
Witness leaves the stand.

Mr. Taylor: The plaintiff rests his case.
NOTE: In order to allow Mr. Finley Campbell, a witness for
the defendant, to testify and leave the city on a night train, the
Court continued the session until 6 :00, and Mr. Campbell's evidence
was taken at this point. Before the taking of his evidence, however, Mr. Timberlake reserved the right to make a motion as to
the evidence already introduced on behalf of the plaintiff at the
opening of the morning session of Court. ·
In order to keep the Record in proper sequence, the motion of
counsel will follow, and Mr. Campbell's evidence in its proper place,
as the first witness for the defendant.
page 112 UUNE 3, 1943, Court convened at 10 :00 A. M.
IN CHAMBERS:
MOTION TO STRIKE THE PLAINTIFF'S EVIDENCE:
By Mr. Timberlake: We recognize that ordinarily on a motion
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to strike the evidence the trial court prefers not to make a ruling
until all the evidence is in. However, we want to be timely in
making this motion. Therefore, we move to strike the plaintiff's
evidence, on the ground that there has been no evidence introduced
to show that Burford, if he was the driver's of defendant's truck,
was acting for or on the business of the defendant.
( Of course, we recognize this motion is made without consideration of the witness Campbell's evidence.
The Court : It is made as if he had not testified)
The only evidence that was before the Court, at the conclusion
· of the plaintiff's evidence, was the fact that the defendant's truck
was the truck involved in the accident, and the evidence, to which
we objected of course, of statements made by Burford that would
indicate that he had driven the truck there. The fact, which is
undisputed, that this truck was unloaded and was ostensibly being
driven by Burford to his home indicated, at the very most, giving
the plaintiff the benefit of every reasonable construction, that Burford's use of the truck-if he was the driver-was permissive on
the part of the owner, the defendant company. Permissive use of
a motor vehicle by a servant creates no more liability or responsibility upon the master, or principal than does unauthorpage 113 Hzed use, so long as there is no evidence that shows, or
tends to show, that the use of such vehicle was on the
master's, or principal's, business.
In further reference to the objection made to the introduction
of statements-that is, ex parte statements-made by Burford the
night of this accident, or at any other time, that would show or
tend to show, that he was the driver of the vehicle in question, we
also renew our objection to that evidence and move that it be
stricken, on the further ground that, regardless of whether it is
permissible under any circumstances to introduce ex parte statement or declarations or admissions of an alleged agent to show
agency, these statements were not introduced for that purpose, but
for the purpose of showing Burford's presence at the scene of the
accident and his operation of the vehicle in question. They do not
go to the question of his relations with the defendant at all; but
merely went to prove the element in the plaintiff's case of showing
who operated the truck in question. That is not a matter of proving agency, but is proving the identity of the driver.
As above stated, we insist that ex parte statements and declarations and admissions of this nature or utterly inadmissible as hearsay evidence. There is nothing in this record to· show that Frank
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.Burford, who is not a party to this proceeding, could nut have been
called and examined· as a witness by the plaintiff, and it is possible
that the plaintiff could have shown this man to be an adverse witness, in which case they would have had a perfect right to impeach
him by any inconsistent statements he made. This course, however,
was not followed.
page 114 ~ In line with the statements which I made in my motion
that permissive use of a motor vehicle by an employee,
or servant, creates no more responsibility upon the employer, or
principal, than does unauthorized use, I cite American Jurisprodence, Vol. 5, at page 713, where it is stated:
"Apart from the liability created by statute, it is a
well-established general rule that the owner of an automobile is not liable for injury or damage resulting from
the negligent operation of his car by his employee while
the latter is using it for his own pleasure or business.
This rule applies not only in cases in which the agent or
servant uses his employer's car for his own puq)ose
without the owner's permission or consent, but, accorail)g to the great weight of authority, to cases in which
the employer has consented to or acquiesced in the employee's use of the car for his own pleasure or business."
page 115 ~ Mr. Taylor: To which counsel for plaintiff replies
that the plaintiff in this case has clearly shown to the
Court that the Neff Company was the owner of th~ truck left unattended on the highway. The plaintiff has also shown that a man
by the name of Burford was an employee of the Neff Company at
the time the truck was left unattended on the highway in the capacity of a truck driver, and that he was the only employee or
representative of the defendant company present immediately after
the accident occurred ; and it has been further shown that he was
present in the proximity of the accident immediately before it happened; and that he, an employee of the Neff Company, had made
arrangements, or . was attempting to make arrangements, to have
this unattended truck removed from the highway at the time of
the collision, or a few minutes prior thereto.
Our Courts have held that agency can be established by circumstantial evidence, and I submit with a truck belonging to the' clefendant company parked on a highway that led to the defendant's
orchards, in the near proximity of the defendant's orchards, which
highway also led to the home of the alleged agent, who not only
was an employee of the defendant company but resided on prop-
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erty belonging to the defendant company, which property was located near the scene of the accident and on the highway on which
the truck complained of was left. Tht truck was headed in the
direction of the defendant company's property, and the only person connected with the defendant company at all was Burford.
page 116 ~ It is hard for us to conceive why the circumstances, as
they have been brought out by the defendant in this case,
would not clearly establish agency. There is no other way that
has been shown that this truck could possibly have gotten on the
highway, other than by an agent of the defendant company and
acting within the scope of his authority, because it has been shown
by the plaintiff that the truck drivers had a right, and it was cus-·
tomary for them, to keep the truck which they were operating at
their homes, and especially at a home owned by the defendant company.
Further. it has been testified to by the plaintiff that this defendant company's agent was seen in defendant's truck immediately
prior to the accident and recognized, which put him in the truck,
and he was seen at the accident and the truck was there.
I submit that the circumstances in this case certainly establish
agency. I refer again to the authority that we submitted on yesterday: Buchana.n v. /!Vilson et al, 159 Va., 58, and the authorities
there cited.
Mr. Curry: In this case in an affidavit that the defendant filed,
under Section 6126 of the Code of Virginia, defendant admits that
this truck was their truck. The evidence is absolutely conclusive
that the truck that caused this mischief belonged to the defendant
company. The only person, so far as the evidence shows, that
could have gotten that truck that evening-the evening of October
18th-was Burford. After he got it, why the truck appage 117 ~peared at the place of the accident on the road and he
appeared there directly after, and he had been seen near
the place of accident shortly before the accident occurred, trying
to get somebody to haul his truck away from there.
There is no question about the evidence showing that he had
been in the employ of the company, and that he was an employee
of the company is an admitted fact in this case, conclusively shown.
The evidence shmvs a number of people were employed who lived
in the Swoope neighborhood. One old fell ow· worked a gang of
hands-mostly women-from Swoope. This man Burford met
them there and hauled them to the place of business. Circumstantial
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evidence shows that the people employed to work for the Neff
Company, that Neff hauled them to and from the place of business.
The people that lived· at $woope stated that they had no way to
be transported except by this company itself; and the same principle would apply here as if the defendant had employed some extra
person, say A., to haul these people back and forth. They did not
employ some one else to haul them but did that themselves. This
was not only true with the employees generally but the drivers
themselves.
Mr. Timberlake: There is no evidence of that, Mr. Curry.
Mr. Curry: There is evidence here to show that he
page 118 ~drove that truck back and forth to his own home and
drove these people, the employees out there, to a certain
place every day after work and went after them in the morning.
He did not always do that; sometimes other truck drivers would
do it; that was his practice, to take that truck on home and keep
it there until the next day. The evidence shows that all these hands
were employed with the understanding that this corporation would
bring them to the place of work and take them back home. Otherwise, it is not reasonable to suppose that they would have been employed, and the same principle applied to this man himself-that
he had been driving that truck and he had a right to go from the
place of work at night, or when through the day's work, and take
a truck with him, any particular truck that was there and was available. The company knew that and it is j'ust as much bound as if
it had employed some other agency to haul tl]ese men back and
forth to their place of work, morning and night and on Saturday,
and just as much as if they had employed some extra person to
bring its servants to the place of work and return them to their
homes at the end of the day. That was their practice without doubt,
and the evidence shows that was done with Burford. That he was
an employee of the company, there is no doubt about that fact and
it had been the practice of the company to allow him to take a
truck and go home and come back in it, and every Saturday he
took his truck home and kept it there. The company knew that and
they allowed him to do it.
The question that arises here is, if they had employed
page 119 ~some one else to do it for them, that would be apparent
to any one, but while the company did it themselves and
allowed its servants to do it in the way we have indicated it makes
it a little obscure. It is true, just as much as if they had employed
some one else to drive back and forth and take Burford to his
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place of work and take him back home. He did that himself for
the company, and the company knew that, and they recognized it
fully and it was the common practice; and I submit that it shows
his employment, and that striking out the evidence has not been
dernurrable, and the motion to strike out the evidence is not warranted in this case.
The Court: The motion before me made by counsel for the defendant, is to strike the plaintiff's evidence. Two grounds are
mainly relied on:
( 1) That the evidence of the plaintiff shows that the use of
defendant's truck by its servant was permissive at most; and
( 2) That the Court erred in permitting witnesses to testify as to
admissions. made by the servant, Burford, shortly before the accident complained of.
As to the first question, I am of the opinion that whether the use
of the truck by the servant of the master was permissive ,or not is
one that .ought to go to the jury under proper instructions.
As to the second question, I went into my reasons in detail
as to why the testimony should be admitted and I
page 120~relied on Buchanan v. J,,Vilson, 159 Va., 58, Royal Indeninit:y Company v. Hook, 155 Va., 706, and 20 American Jurisprupence, Section 648; and I should like to say at this
time further as to the question of admissions which were introduced
in evidence by people who talked to Burford shortly before the
accident:
This testimony was double barreled in its nature. What Burford
said at Perks Filling Station and at Moore Filling Station are admissions against him, of his presence there, and what he did were
circumstances tending to show that he was the driver of the truck;
and, under the law in the Buchanan case and likewise in the Hook
case, the plaintiff may prove his case by circumstantial evidence, as
well as by direct and positive evidence. In my opinion, it is ad. missible for the purpose of showing the circumstances; and, if that
be true, it would be admissible under Judge Holt's decision in the
Hook case as the agent's own declarations and admissions were
competent after the prima facie case had been made out.
In other words, you cannot separate what the man said from
what the man did; and, under the authorities I have referred to,
I think I was right in ruling that the evidence was admissible.
As to Mr. Curry's contention about the filing of an affidavit in
the case: In Sydnor & Hundley v. Bonifant, 158 Va., 703, 164
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S. E., 403, precisely the same situation was before the court as
we have here, and this is what the c·ourt said :
page 121 ~ "That Edwards was operating the truck at the time of
the accident and was negligent is admitted, but it is maintained by the defendant that, inasmuch as it had filed a plea and
affidavit under section 6126 of the Code denying that the operator
of the truck was acting as its agent and employed in its business,
at the time of the accident, as alleged in the declaration, the court
should have sustained its motion to strike the evidence because the
plaintiff had failed to prove the agency alleged.
It may perhaps be true that, if the declaration had only alleged
the agency denied by the plea, it would then have been incumbent
upon the plaintiff to prove such agency in order to make out a case
as defendant contends. It appears, however, that the declaration
also alleges that the defendant owned the truck involved in the accident, and this fact, though not denied by the- plea, was proved by
the plaintiff in her evidence in chief. Though some courts have
held to the contrary, the present majority rule is that, in an action
for injuries caused by the negligent operation of an automobile,
proof that the automobile was owned by the defendant at the time
of the accident establishes a prima fade case for the plaintiff: in
other words, from proof of the defendant's ownership\ a rebuttable
presumption, or inference, arises that at· the time of the
page 122 ~injury the automobile was being operated by the defendant\ servant or agent, or some one under his control,
and that the relation of master and servant, therefore, existed between them." (Citing authorities)
Judge Chinn in his opinion ( 1932), I should like to further add,
quoted Vartarian on the Law of Automobiles, section 121, as follows:
"The inconvenience, the difficulty, and in most cases the impossibility to the plaintiff to prove by affirmative evidence that the
driver of the automobile was acting under the control and direction
of the owner, and was therefore his servant, have led some courts
to the adoption 'Of a more rational rule in the application of the
general principle above stated. According to that rule, while it is
still incumbent upon the plaintiff to make a case by the preponderance of evidence that the driver was the servant of the owner, he
need not particularly show that the driver was acting under the
control and direction of the owner. It is prima facie sufficient for
him to show that the automobile was owned by the particular person and was, at the time, being driven by the particular person.
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Under such evidence the law prima facie presumes that the driver
vvas acting 'as the servant of the owner."
For the reasons herein set forth, I deny the motion to strike the
evidence.
page 123 ~ Mr. Timberlake: Defendant, by counsel, excepts to the
Court's ruling on the grounds heretofore set forth.
page 124~COURT AND COUNSEL RETURNED TO COURT
ROOM.
FINLEY CAMPBELL, a witness of lawful age, called on behalf
of defendant, after being duly sworn, testified as follows:
DIRECT EXAMINATION

· BY MR. WHITE:
Q. Where do you live?
A. At the present time I am at Emporia, Virginia.
Q. By whom are you employed?
A. A highway contractor.
Q. You are here clue to the summons of this court to testify in
this case?
A. Yes, sir.
Q. It is more or less necessary that you get back to work tomorrow morning?
A. Yes, sir.
Q. Were you ever employed by J. P. Neff & Son, Incorporated?
A. Yes, sir.
Q. \•Vhen did your employment coinmence?
A. The last period was on March 3, 1941, up until December 1,
1942.
Q. During that period of your employment, what were your
duties?
A. I would say a manager.
Q. Under the terms of your employment the management of the
orchards included what duties that you had to perform?
A. I had to look after the spraying, the upkeep of most of the
mechanical equipment and most everything in general, and I did
the hiring and discharging that was necessary.
page 123 ~ Q. Do you know a man who was employed by the
name of Lawrence Cain?
A. I do.
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Q. How long was he employed by your company?
A. As well as I remember about three days. I could not say
exactly ; I could tell you exactly if I was at home and had the time
books:
Q. Were the time books kept by you turned into the company?
A. No, sir, they were packed in a box at home and in moving my
wife taken them with her when she moved to West View.
Q. You recollect he was employed about 3 days?
A. Yes, sir.
Q. Did he voluntarily leave, or did you discharge him?
A. I discharged him.
Q. Why did you discharge him?
A. Because under the influence of liquor or wine while he was
on duty.
Q. Do you know a man by the name of Frank Burford.?
A. Yes, sir.
Q. Was he employed by the Company?
A. Yes, sir.
Q. What were his duties?
A. A general laborer.
Q. Included in his duties, was he required to drive a truck for
the company?
A. Yes, sir.
Q. Do you know whether or not he was employed at the time
this accident occurred, which is in evidence here as being on the
18th of October, 1941?
page 126 ~ A. Yes, sir, he was.
Q. On that day, the night of the accident, do you
know whether or not his truck was being driven, the truck that was
assigned to him, was being driven by him? I am not speaking of
the night of the accident but during the day?
A. It was not.
Q. You say it was not: On what do you mase that statement?
A. Well, because his truck, the front spring clamp of the truck
assigned to him, that had come off and the spring had gotten twisted and we had to repair that.·
Q. On that day where was it stationed for repair?
A. Over at the Hojoca Building at the packing house.
Q. Located just off the Waynesboro road, below the cold storage
plant, outside the corporate limits of the city of Staunton?
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A. Yes, sir.
Q. With reference to the use .of these trucks, how many trucks
in this vicinity were being used for the purposes of the company in
hauling apples or peaches ?
A. 3 two and one-half ton trucks and two pick-up.
Q. Please state whether or not a particular truck was assigned
to a particular man ?
A. Yes, sir. Each driver had his individual truck that he drove.
Very rarely, unless something went wrong or we had the other man
at something more important, that we changed them. It happened
· that day the boy that had been driving the truck, we had
page 127 ~him on the pick-up, hauling apples out of the orchard;
so we could get to· them with the large truck.
Q. Which truck is that?
A. That was the Ripley truck.
Q. That was not the truck that was assigned to Burford to drive?
A. That is correct.
Q. On that day was that truck, usually driven by Burford, at
the packing house here near Staunton, all day?
A . Yes, sir, all day.
Q. When did it come in with a report that it needed repairs?
A. On Friday evening.
Q. It stayed there until the next day?
A. It was there up until 5 :30 or a quarter to 6 :00 on Saturday
afternoon.
Q. That was on October 18th?
A. Yes, sir.
Q. You say that truck came in on Friday with a report that it
needed repairs : Is that correct?
A. Yes, sir.
Q. Who brought that truck in?
A. Mr. Burford.
Q. Was it loaded at that time?
A. Yes, sir.
Q. Did you, or any one in your presence and in the presence of
Burford have a discussion with Burford as to what was necessary
to put the truck in repair?
A. Yes, sir, I did myself.
Q. Did you give him any directions?
page 128 ~ Mr. Taylor: The question is objected to.
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The Court: Mr. Campbell was the manager and this
man was working for him. Objection overruled.
MR. WHITE:
Q. Did you give him any instructions with reference to the use
of that truck he had brought in that needed repairs?
A. No, sir.
Q. What did you state to him with reference to the truck he had
brought in there that needed repairs?
A. I told him to take the Ripley truck the next day.
Q. Did you tell him what use to make of the truck?
A. Yes, sir. I told him and instructed him every time he came
to the packing house as to what to do.
Q. What instructions did you give him?
A. To go to each orchard, or individual orchard and get a load
of apples; to take a load of boxes and bring a load of apples.
Q. On this particular Friday, did you give him any specific instructions as his duties the following day?
A. Yes, sir.
Q. vVhat were those instructions?
A. To take the men from the packing house, what were working
at the packing house, and the Curry Orchard at Buffalo Gap and
take the men to their homes and to gather up the men the
page 129 ~next morning and go to the Curry Orchard and bring
apples to the packing house.
Q. Did you tell him what truck to use?
A. Yes, sir, the Ripley truck.
Q. To be used for the purposes you have just mentioned?
A. Yes, sir.
·
Q. Was there any other truck at the storage plant at the time?
A. Another truck under repair.
Q. Had that truck that was there under repair, had that been
in a previous accident?
A. Yes, sir.
Q. vVas it being repaired at the time?
A. Yes, sir.
Q. Was that truck in such condition that it could be used?
A. No, sir, it had not been used since the previous accident.
Q. At the time, on this Friday, had the truck been repaired, that
particular truck?
A. No, sir.
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Q. What was wrong with it?
A. The radiator would not hold water, no fan belt on it or a
generator.
Q. What was the condition of the brakes and the steering gear?
A. In fair shape; I did not go into that.
Q. Do you know whether or not the steering gear was in fair
shape or not?
A. I would say in fair shape,
Q. Was that truck licensed?
page 130 ~ A. No, sir.
Q. Did it have any license plates on it whatsoever?
A. No, sir.
Q. Had any one, including Burford, authority to use that truck?
A. No, sir.
Q. Had they been instructed to the contrary?
A. Yes, sir.
Q. What instructions had been given?
A. I left the packing house on October 18th between S :30 and
a quarter to 6 :00, and I left a note to Mr. Burford as to what truck
to take and where to go.
Q. What were those instructions.
A. Take your truck and take a load of boxes to the Curry Orchard. Come to the packing house in the morning and get gas and
oil and go across the mountain to get the men.
Q. You were instructing him with reference to the truck he
usually drove, and which had come into the place the preceding
night to be adjusted?
A. Yes, sir.
Q. Had it been adjusted at that time?
A. Yes, sir, it had been.
Q. Had the work been completed on it?
A. Yes, sir.
Q. Your instructions were then to take that truck, take a load
of boxes to the Curry Orchard and go home, and on the following
morning to bring the men ?
page 131 ~ A. No, sir, to bring the truck back to the packing house
and get oil and gas and go to eastern Virginia and get the apple
pickers.
Q. Were you at the packing house on Saturday?
A. Yes, sir.
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Q. Were you there all day?
A. Yes, sir.
Q. Do you know from your actual contact with Burford what
he did on that particular day?
A. No exact knowledge than the biggest part of the day he
hauled apples in from the Curry Orchard. and empty boxes back.
Q. Was he using the Ripley truck all that day?
A. Yes, sir.
Q. Were you at the packing house when he brought in the last
load of apples from the Curry Orchard?
A. No, sir, I had gone.
Q. 'vVas that your reason for leaving a note with specific directions to him?
A. Yes, sir.
Q. Do these trucks have a rear board or not?
A. No, sir, they do not.
, Q. How are the ap'ples prevented from sliding out at the rear
end?
A. We use ropes.
Q. Do any of the trucks have boards at the rear?
A. Not while I was with J. P. Neff & Son.
Q. Did any have boards on October 18th?
A. No, sir.
page 132 ~ Q. It is in evidence here that the drivers of the trucks
did carry some ·of the apple pickers to and from their
work : Is that correct?
A. Yes, sir.
Q. Was any particular truck assigned to hauling any particupickers?
A. We tried to have a certain truck as near as we could unless
too awfully late when they came in, then to take the next truck out.
Q. That was, with the permission of the company, they could
take the truck that came in nearest after the completion of their
work?
A. Yes, sir.
Q. 'vVere the drivers of these trucks permitted to use the truck
for any purpose other than the purpose of the business of the com,
pany?
A. They were not; they were forbidden not to use them.
Q. Whenever they did use them to go in was it because they had
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a load of boxes for delivery to the orchards or had pickers that
they were returning home ?
A. Yes, sir.
Q. No truck driver was authorized to use a truck for his own
individual purpose?
A. He was not.
Q. Who had the supervision of the assignment of the trucks to
the drivers?
A. Myself.
Q. In the event of a break down, who was the one who had the
direction of replacing that truck or that driver?
page 133 ~ A. I did.
Q. You tell the Court that on this Friday you instructed Burford verbally to use what you have termed "his truck" upon
completion of the final load that was brought in on the truck that
you have designated as the Ripley truck: Is that correct?
A. That was on Saturday.
The Court: Mr. White, I do not understand it.
Mr. White : From his statement, which I will bring out, his
truck had been brought in on Friday night, Burford's truck, brought
in on Friday night and it needed some adjustment and repair, and
it was left there with the understanding that those repairs were to
be made the following day, Saturday. On Saturday, Mr. Campbell assigned Burford the use of the Ripley truck. He brought ·the
Ripley t.ruck back on Saturday afternoon, and then had been instructed to take back his own truck and use it for the purposes Mr.
Campbell described, because the repairs had been completed. There
was another truck that is involved that. was on the yard that was
being repaired that was in a previous accident and according to the
evidence, I think, that was the truck without the license that was
finally taken by Burford.
The Court : There is also evidence that the truck he drove was
called Betsy.
page 134 ~ Mr. White: If the truck termed Betsy was the one
that was _being repaired on Friday night that was the
truck he was supposed to take, and he took this other truck that
was under repair. We do not know he did it; whoever did it took
the truck that was condemned to be used on the highway.
Q. Do you know if any of the trucks were designated as Betsy?
A. Mr. Burford called the truck he drove old Betsy.
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Q. Was that the truck you made the adjustments on when
brought in on Friday night?
A. Yes, sir.
Q. Was that truck on the yard on Sunday morning?
A. It was.
Q. Was it in running shape? .
A. Yes, sir.
Q. Did any one use it to go to the scene of the accident?
A. No, sir.
Q. That truck was on the yard and you saw it Sunday morning?
A. Yes, sir.
Q. Do you know who drove the truck that you have just described in the accident that occurred several weeks prior to this accident?
A. You mean the unlicensed truck?
Q. Yes, sir.
A. Melvin Ripley.
page 135 ~ Q. Do you know which truck was designated as Betsy?
A. 1937 V-8 Ford that Mr. Burford drove.
Q. What kind of truck was the unlicensed truck that was on the
yard for repairs?
A. 1935-1936 V-8 Ford.
Q. Did you go the scene of the accident and make an inspection
of the truck belonging to the company?
A. Yes, sir. I was at the scene of the accident; the truck had
been moved and the car had also, both towed in.
Q. Did you see the truck?
A. Yes, sir.
Q. State to the jury if that truck you saw on the road that had
been moved whether that was the same truck that you have described as being the unlicensed truck on the yard here near Staunton
that was condemned and without license plates and was not usable
on the highway?
A. It was the same truck.
Q. Did you ever give any authority to Burford, or any one else,
to use that truck on the highway?
A. No, sir.
Q. The truck on the yard, the unlicensed truck, you knew the
condition of that truck?
A. Yes, sir.
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Q. Do you know whether or not the condition of that truck had
been made known to Burford?
A. Yes, sir, it had.
Q. Had he ever made any request of you to let him
page 136 ~drive that truck?
A. Yes, sir.
Q. What had been your reply to him with reference to the truck?
A. I told him it was not in any shape to drive, and he would have
to stay on the truck he was driving all the time.
Q. He knew that truck was in no condition to be driven?
A. Yes, sir. On that particular day he asked me to let him have
the truck.
Q. You refused to let him drive it?
A. Yes, sir.
Q. Had any work been done on that truck?
A . .Yes, sir. On that particular day he asked me to let him have
the truck.
Q. You refused to let him drive it?
A. Yes, sir.
Q. Had any work been done on that truck?
A. Yes, sir, two mechanics were working on it until about 2 :00
o'clock and they got a message to come home, to Ronceverte, W.
Virginia, and they had to leave it.
Q. 'What repairs were needed?
A. The radiator repaired, fan belt and generator and a fan put
on it.
Q. A truck in that condition would heat up and stop?
A. Yes, sir, go a little way and naturally get so hot it 'would
finally stop.
Q. Did I understand you correctly to say you had left written
instructions for Burford to take the truck that he was usually assigned and the repairs on which had been completed to the Curry
Orchard and deliver boxes?
A. Yes, sir.
Q. Will you please tell the jury whether or not he obeyed the
instructions?
page 137 ~ A. He did not obey them; ~e did not take any boxes,
and he did not take his own truck.
Q. Whoever took a truck from down there took the truck you
had refused to let anybody take out on the road?
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A. Yes, sir.
Q. You say you went to the scene of the accident after it occurred?
A. Yes, sir.
Q. You saw this truck that was involved in the accident?
A. Yes, sir.
Q. Did it have license plates on it?
A. One license plate back up on the body.
Q. Another one on the rear?
A. No, sir.
Q. Do you know where they came from?
A. Off the Burford truck; the truck that was assigned to Burford.
Q. Which was left by him on Friday night, with directions to
use on Saturday?
A. Yes, sir.
Q. Of your own knowledge, you do not know whether Burford
took the truck or some one else took it out and drove it : Is that
correct?
A. No, sir, I do not know.
page 138~

CROSS EXAMINATION

BY MR. TAYLOR:
Q. As I understand it, you had three 1 1/2 ton trucks?
A. Yes, sir.
Q. All three were Ford trucks?
A. Yes, sir.
Q. According to your testimony, only one of those trucks was
being operated on Saturday, the 18th day of October?
A. No, sir, there were two trucks being operated.
Q. Which two?
A Another 1936 Ford.
Q. A Ford that Frank Burford was driving, according to your
testimony, and a 1937 Ford.
Q. Yes, sir.
Q. Those two trucks were in operation?
A. Yes, sir.
Q. You have testified that Burford's truck, what was known as
Betsy, was brought in the day before for repairs?
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A.
Q.
A.
Q.

Yes, sir.
That was not being operated?
No, sir.
And the truck you have described as an unlicensed truck was
not being operated ?
A. No, sir.
Q. And you had four trucks, instead of three?
A. Four trucks, three trncks in operation, and two that day.
Q. When did the first truck become so you took it out of operation?
page 130~ A. Probably two weeks before.
Q. It had been over at the packing house?
A. Not all the time; in the Hillside Orchard.
Q. It was operated from the Hillside Orchard?
A. No, sir, towed to the packing house.
Q. vVas it operated between the packing house and the cold
storage?
A. No, sir, not operated at all.
Q. Was that truck known as the Betsy truck?
Q. No, sir.
Q. Was that the same truck that was in the accident Mr. Hanger
was in?
A. Yes, sir.
Q. The Betsy truck was not involved in the accident with
Hanger?
A. No, sir.
Q. What other truck was involved?
A. One 1935-1936 Ford and a 1936 Ford.
Q. Two of your truck were involved in that accident?
A. Yes, sir.
Q. One of them was the Frank Burford truck?
A. No, sir.
Q. The truck known as the Betsy truck?
A. No, sir.
Q. One was the disabled and unlicensed truck?
A. Yes, sir.
Q. Was the other truck the Ripley truck?
A. Yes, sir.
page 140~ Q. On Friday night, October 17th, Mr. Burford drove
Betsy into the packing house with a load of apples?
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A. Yes, sir.
Q. How did Mr. Burford get home?
A. He went out in another truck; I do not remember what truck. ·
Q. Did he go by himself or with some other driver?
.
A. Some other driver; we had several working people in. I don't
remember whether the pick-up truck or a larger truck.
Q. You did furnish transportation for the men, back and forth
from home ?
A. We furnished trucks with drivers in the fall of the year. In
the apple season I hauled them in my car myself.
Q. That was the busy apple season?
A. Yes, sir.
Q. You delivered them to their home, or to some designated
station, and called for them the next morning, and this was done
by the truck drivers, whoever was driving a truck?
A. Yes, sir.
Q. Was it the understanding between the Neff Corporation and
the employees that they would be taken to work and be brought
back home?
A. They had a certain place to let them off and to take them on.
Q. To some designated station within walking distance,
page 141 ~or wherever they could get on the truck?
A. Yes, sir.
Q. Whenever the truck driver delivered his last men in the evening-if it happened to be Burford-he would take the truck home
and keep it and pick up the men the next morning?
A. If he lived on the premises.
Q. He did live on the premises of the Neff Corporation?
A. Yes, sir.
Q. He was allowed and authorized to take the truck home and
keep it if he was hauling men?
A. Yes, sir.
Q. He was also authorized by you on Friday night, the 17th,
to take a truck from the packing shed and go to the Curry Orchard
with some boxes?
A. No, sir, not Friday night. He was authorized to take his
truck, not a truck, Saturday night.
Q. Did it belong to the Neff Corporation?
A. Yes, sir.
Q. Did you tell him to leave the truck there or to take it home?
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A. To go on home.
Q. And the next morning to go to Eastern Virginia and bring
back men?
A. To come to the packing house and get gas and oil and then
go for the men.
Q. How long had Burford's truck been proken down?
A. Some time during the day or late in the evening on Friday afternoon. Apparently, the last load that he brought
page 142Hn.
Q. Betsy was known to you as his truck?
A. Yes, sir.
Q. Betsy was not involved in this accident?
A. No, sir.
Q. A different truck altogether?
A. Yes, sir.
Q. Not the truck that all these people called Betsy?
A. No, sir, the truck involved in the accident was not.
Q. It was never called Betsy?
A. No, sir.
Q. Not known as the Burford truck?
A. No, sir.
Q. You, of course, did not hear the other witnesses testify but it
is in evidence here by a number of people that the truck involved
in this accident was always referred to by Frank Burford as Betsy :
You say Betsy was not involved in this accident?
A. It was not.
·
Q. Did you go to the scene of the accident?
A. Yes, sir.
Q. What time:
A. Around 9 :30. I was at .home ready to go to bed when the
officer called me at 9 :00. I was at Hillside. He called me and
told me about the accident and told me to come and see about it
and I went there. The truck had been taken off the road and the
car had been moved.
Q. bid you see the truck that night?
A. Yes, sir, parked at the church at West View.
page 143 ~ Q. And that truck was not Betsy?
A. No, sir.
Q. Mr. J. W. Clemmer worked for you, or the Neff Company?
A. Yes, sir.
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Q. Did he have charge of the loading of the apples?
A. Yes, sir, looked after the orchard and seeing the apples were
loaded and that the trucks left the orchard in due time.
Q. He had charge of the shipping, the loading of the apples?
A. Yes, sir, you might say he had charge of the loading.
Q. It is in testimony here that he loaded a truck driven by Burford out at 4 :45 in the afternoon of Saturday, the 18,:h, which load
of apples was due to go to the packing house: 'N ere you at the
packing house after 5 :00 o'clock?
A. Yes, sir.
Q. Did Mr. Burford come in with a load?
A. Not until 5 :30 or a quarter to 6 :00, he had not arrived.
Q. Did you leave at that time?
A. Between 5 :30 and a quarter to 6 :00.
Q. Did you leave any one in charge?
A. No, sir, the night watchman was supposed to come on, but
sqmething happened that he did not come on that night.
.
Q. There was no one at the packing house the night of the 18th?
A. No, sir, not to my knowing.
Q. No one there to receive the load of apples that Mr. Clemmer
sent in?
page 144~ A. No, sir, I told Mr. Burford to leave the apples on
the truck.
Q. And to take his truck?
A. Yes, sir.
Q. Had his truck been fixed?
A. Yes, sir.
Q. There was nothing wrong with it?
A. No, sir.
Q. That was known as his truck?
A. Yes, sir.
Q. Did it have license tags on it?
A. Yes, sir.
Q. The license that belonged on it?
A. Yes, sir.
Q. Was it there with a key in it?
A. Yes, sir.
Q. In good running condition?
A. Yes, sir. The license I put back on it Sunday was the one
that I got out of the truck that was in the accident.
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Q. But I understood you to say that the truck that you wrote a
note to Mr. Burford to take was on the lot in running condition,
nothing wrong with it?
A. There was not anything wrong with it.
Q. It was the same truck that Burford had driven in the night
before with something minor vvrong with it-the license was. good,
the lights would work and everything all right, and it was the same
truck that Burford had been driving?
A. That is right.
page 145 ~ Q. And another truck was also over there that was not
capable of being on the highway?
A. That is right.
Q. In no condition to go anywhere and no license on it?
.
A. Yes, sir.
Q. And whoever took the truck elected to take that truck. If
Burford took the truck, he took the one that was apparent an<l
known to him that it was not any good?
A. Yes, sir.
Q. And if he took the truck, he took it when there was a per-_
f ectly good truck there, his own truck, and he had authority and
authorization from you to take it?
A. Yes, sir.
Q. If he took the truck, he took the delapidated and unlicensed
truck and went out on the highway?
A. Some one taken it.
Q. He ·did have authority from you to drive that truck home at
night?
A. He did not.
Q. He did not?
A. Only in the busy season.
Q. This was the busy season?
A. Yes, sir.
Q. He did have the right to take the truck home with your permission?
A. Yes, sir.
Q. If he did take this truck home, he just took the wrong truck?
A. Yes, sir.
page 146 ~ Q. Do you have the note you left for Mr. Burford?
A. No, sir, I do not.
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Mr. \Vhite : With the consent of counsel I would like to have that
note read into the record.
MR. TAYLOR:
Q. Was it a typewritten note, or did you have a copy?
A. I have no copy and I wrote it on a yellow piece of paper
with a lead pencil in longhand.
Q. You made no copy of it?
A. No, sir.
Q..Did you ever see the original note after that?
A. I do not remember who had it, but I saw it over in this Court,
but I do not remember who had the note.
Q. Where did you leave the note?
A. I stuck it in the door of the packing house, right in the panel
that goes across the door. The door is 8 feet wide and has a panel,
lx6, in the middle of it, and I stuck it so it would stick there in
the door.
Q. That was the door to the packing house?
A. Yes, sir.
Q. And the packing house was locked up?
A. Yes, sir.
Q. Mr. Burford would not have to go up to the packing house
for it to have been obvious to him that no one was there to unload?
A. He would have to go there to let other people go
page 147 ~to the main highway.
Q. When he went in and parked his truck, it would
be obvious that no one was at the packing house and everybody was
gone and it was locked up?
A. It would have been.
Q. You don't know whether Burford ever got your message or
not?
Q. I could not swear to it.
Q. The only thing you know is you did leave him a note?
A. Yes, sir.
Q. And you don't know whether he got it or not?
A. That is right. I was told that he turned the note over to
somebody, some of you fellows; I don't know; I do not remember.
Q. Of your own knowledge, you do not know whether he ever
got the note or not?
A. No, sir, I did not see him.
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Q. Did you keep a record of the assignments of any trucks to
any particular employees ?
·
A. During that season we did.
Q. Do you have the records?
A. Yes, sir.
Q. ·wm you produce them to the Court?
A. Yes, sir. I mean by that each man's name and so many
boxes he brought in each day.
Q. I mean the assignment of the trucks to the drivers?
A. No, sir.
·
Q. You have no records of any assignments?
A. No, sir.
page 148 ~ Q. You knew, of course, when you left a note at the
packing house for Mr. Burford that he could not drive
the truck home that he drove in there, because no way to unload
it?
A. Yes, sir, it was late and no one there to help him.
Q. Of course, there were two trucks belonging to the Neff Company there on the lot that were empty ?
A. Yes, sir, one was in condition to go out on the road and one
was not.
Q. Burford had asked you, on that particular day, to let him
have his truck back?
A. No, sir, he asked me to let him have the other truck that was
not ready.
Q. To let him have Betsy back?
A. Betsy was not involved in the accident. \ 1\Te had put a new
motor in the one that was not Betsy.
Q. Was that the one that he called Betsy?
A. No, sir.
Q. That was the condemned truck that had the new motor on
it?
A. Yes, sir.
Q. Who had put the new motor on it?
A. Carl Howard and John Hess, from Ronceverte, W. Virginia.
They lived on Mr. N eff's orchard at Ronceverte and were employed
by him at the time.
Q. When Mr. Burford brought the truck in Friday night and left
it there to be repaired, are you sure he did not drive any truck
home?
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page 149 ~

A. I am positive.
Q. Do you know who took him home?
A. Yes, sir.
Q. Who took him home?
A. Melvin Ripley.
Q. Did Melvin Ripley bring him back to work the next morning?
A. I don't know, but I am almost positive because he had to go
to pick up the men.
Q.. Burford did carry the men out there in that neighborhood?
A. Yes, sir.
Q. When he carried the men, he had a right to take the truck
home and keep it until the next morning?
A. Yes, sir.
Q. That was the understanding you had with the men?
A. Yes, sir, if it was not too late. No certain one that would
take them, no certain truck. Sometimes one truck would be a lot
later than the other one; people would get impatient and wanted
to go home and would take the first truck that came in.
Q. You do not know of your own knowledge whether Frank
Burford drove this truck away from the packing house that night?
A. No, sir, I don't know.
Q. But you did leave him authority to drive one truck away?
A. Yes, sir, to drive his truck away.
page 150~

REDIRECT EXAMINATION

Mr. ·white: . Your Honor, with the consent of counsel, would
it be permissible to read the note into the record and have Mr.
Campbell verify that was the note?
The Court : You cannot read it without the consent of opposing
counsel.
Mr. Taylor: I have no objection to the note being introduced.
I have not seen the note other than hearing Mr. Campbell testify
that he wrote a note.
Mr. White: I will produce the· note before the close of Mr.
Campbell's testimony.
Q. Those license plates which were on the truck that you have
termed the Burford truck on Friday night, were they the same
license plates that you found on the truck that was involved in the
accident?
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A. Yes, sir.
Q. You put those back on the Burford truck Sunday morning?
A. Yes, si'r.
Q. At the time you put them on, were · there any other license
plates on the Burford truck?
A. Yes, sir.
Q. What were they?
A. The front license plate, the match to the plate that
page 161 ~was missing.
Q. That back license plate had been on the Burford
truck on Friday night?
A. Yes, sir, and all day Saturday.
Q. You put it back on there Sunday morning, having taken it
from the truck involved in this accident?
A. Yes, sir.

RECROSS EXAMINATION
·BY MR. TAYLOR:
Q. How long have you known Frank Burford?
A. 25 to 30 years.
Q. Could. he read and write?
A. Yes·, sir.
Q. Are you sure of that?
A. Positive.
Q. Do you have anything with his name on it?
A. No, sir, no more than seeing him endorse his name on checks.
He could not write very well.
Q. Have you ever had him read you a letter?
A. No, sir.
Q. Have you ever heard him read a letter or message?
A. No, sir.
Q. On what grounds do you say he could read and write?
A. Maybe he could not read but he could write. He could write
his name.
Q. You cannot tell the Court he was capable of reading?
A. I would not know about that.
page 152 ~

RE-DIRECT EXAMINATION
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BY MR. 'WHITE:
Q. You wrote the note for him to read?
A. Yes, sir.
Q. There was no reason for you to believe he could not read
the instructions ?
A. He had been reading the instructions left for him.
Q. Heretofore he had followed the instructions?
A. \i\Thether he read them or got some one else to read them,
he followed the instructions.
Q. That truck 'that you say was at the plant, the packing house
plant, which was not repaired, was that truck equipped with lights
_or flares, or do you know?
A. I am not positive. There were flares for it, but I am not
positive they were in there or not.
Q. That is the truck that afterwards it developed was the truck
involved in this accident: Is that correct?
A. Yes, sir.
Q. The other trucks which were in use on Friday and Saturday
were they equipped with Flares and flags?
A. Yes, sir.
Q. And when you went to the packing plant on Sunday morning,
at which time you say you took the tags which had been taken off
of the Burford truck and placed on this truck that was involved in
the accident and replaced them on Burford's truck, did you notice
whether or not there were any flares or flags in the Burford truck?
A. Yes, sir, there were.
page 153 ~ Q. How do you tell 'the jury that you are certain that
there were flares and flags on the Burford truck?
A. Because we were going to use that truck to go to Eastern
Virginia and I inspected the truck for that purpose.
Q. Was that your customary job, to inspect the trucks to see if
equipped with flags and flares when they were to be used on the
company's business ?
A. Yes, sir.
Q. So as to completely clear the record, Mr. Campbell, I will
ask you to tell the make and model of the truck which you have
described as being at the packing house, unrepaired and not in usable condition for the highway?
A. It was a 1936 V-8 Ford.
Q. ·what was the color and tonnage?
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A. 1 1/2 tons, a faded blue color.
Q. What kind of body did it have on it?
A. A stake body, with the same color, only it had been used a
iot and paint had all worn off, except you could tell it had been
painted a kind of blue.
Q. Did it have tail boards of wood or any other material?
A. It did not.
Q. Describe the truck known and designated as the Burford
truck?
A. It had a black cab and fenders and just ordinary stake bodyt
not painted.
Q. What make and model?
A. It was a 1937 1 1/2 tons, V-8 model.
Q. What was the type and color of the body?
A. Black body, cab and fenders; just an ordinary
page 154 ~home-made bed, no paint on it, stake bed.
Q. Was that the truck that has been referred to as
Betsy?
A. Yes, sir.
Q. Will you please describe the truck known as the Ripley truck?
A. At the time he was driving a 1935-1936 Ford~ black cab and
fenders.
Q. Describe the body?
A. Dark; it had been painted one time black, I think; 1 1/2 tons
V -8 model Ford.
·
Q. And the bed was what color?
A. It had been painted; was not much paint on it; it had been
painted some time ago.
Q. Did it have a tail board or end board?
A. Not sirt none of the trucks had tail boards.
Q. ,- ou have testified to having written a note and left it at the
packing house for Frank Burford: I now hand you a paperMr. Taylor: \i\Te object to the introduction of this note as the
foundation has not been laid to show that this is the note that Mr.
Campbell purports to have written to Burford; or, if the Court is
going into it, I will have to ask Mr. Campbell where he got the
note.
The Court: Mr. White can hand Mr. Campbell the note he has
in his hand and ~sk him if he wrote the note and if that is hi's
hand-writing. If he identifies it as the note he wrote and
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page 155 Ht is wholly in his hand-writing, the note can be introduced.
Q. I hand you this paper and ask you if that is the note you wrote
and testified to on yesterday as having been left for Burford?
A. Yes, sir.
Q. I wish to introduce this note and have marked it Defendant's
Exhibit No. l, and I will ask the witness to read it?

i\. (reading)
DEFENDANT'S EXHIBIT NO. 1
"Frank leave the load on truck. Take your truck and
boxes to Curry; then come to Packing Shed in the
morning and get the truck and go after the men. Fin."

Q. Diel you see Mr. Burford on the night that this accident occurred?
A. Yes, sir.
Q. Will you tell the Court and jury whether or not he had that
note in his possession at the time?
A. He did at the scene of the accident.
Q. And did you have any conversation with him relative to the
instructions in the note?
A. No, sir.
page 156~

RE-CROSS EXAMINATION

BY MR. TAYLOR:
Q. You testified yesterday afternoon that the last you saw of
this note it was pinned behind the door of the packing house,
didn't you?
.
·
A. I don't know I did.
Q. Didn't you say that you did not know, or could not say on
your oath, whether Mr. Burford ever got that note, or whether he
was able to read that note ?
A. I did; I don't know whether he could read it.
Q. You did not say he did not get it?
A. No, sir.
Q. You do not recall that?
A. No, sir.
Q. You do not deny that you said that?
A. No, sir.
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Q. I will ask you whether or not, in your testimony yesterday,
if I did not ask you if you left that note in a crack of the door
• of the packing shed and whether or not a man would have to go
to the packing shed in order to see the note?
A. You did.
Q. And what was your reply?
A. I said he had to go there in order to get the truck out of the
highway so other people could get by.
Q. Did I not ask you also whether you knew if Mr. Burford got
that note?
A. I do not remember.
page 157 ~ Q. Now you say you did know, that Burford had the
note at the scene of the accid~ _
A. Yes, sir.
Q. I want the stenographer to go back to Mr. Campbell's examination yesterday with reference to the note?
Mr. 'Whife: Regardless of what the record shows, what Mr.
Campbell now says is still perfectly consistent with what Mr. Taylor claims he said yesterday. He does not know whether Burford
got the note f ram the door of the packing house ; he does know
that Burford had it in his possession at the scene of the accident,
which is a presumption that he got it at the place he left it.
MR. TAYLOR:
Q. You have testified that you wrote th~ note on Saturday afternoon, October 18th, that was introduced here (Defendant's Exhibit
No. 1)?
A. I did.
Q. Immediately before you left the packing shed yourself?
A. Yes, sir.
Q. You left at 5 :30?
A. Between that and a quarter to 6 :00.
Q. You also testified there was no one else at the packing shed,
an employee of the Neff Corporation, when you left : Is that correct?
A. Yes, sir.
page 158 ~ Q. That was the last thing you did at the packing shed
before you left?
A. Yes, sir.
Q. You put this note in the slat of the d~or to the packing house?
A. Yes, sir.

124

Supreme Court of Appeals of Virginia
Finley Campbell

Q. Is that door on the ground floor or on a raised portion ?
A. On a raised porch, about two feet high, a platform.
Q. You stuck it behind a slat: Is that correct?
A. Yes, sir.
Q. How far is that door from the driveway into the packing
shed?
A. Six feet.
Q. Do you have to stop in front of the door?
A. Yes, sir. You can go a few feet further if it had to be unloaded.
Q. A truck that was coming in there that does not have to be
unloaded, would not stop at that door?
A. No, sir.
Q. This truck that Burford drove in that night would not have
to be unloaded?
A. That is right.
Q. He would not come to stop at that door?
A. He had to stop by the platform because two trucks were
parked in the vacant place there and he could not get m
there.
page 159 ~ Q. Is that all the space in there, for two trucks?
A. You can put three in there by leaving one in front
of the platform.
Q. If you did that could not another truck come in?
A. Not and leave the road clear; you could not get between that
and the Dr. Pepper plant.
Q. Burford then was working for you and the company, for the
Neff Company at the time you wrote this note?
A. He was supposed to be; I did not see him at 5 :30.
Q. He was on the pay-roll?
A. Yes, sir.
Q. You wrote the note, giving him duties to perform on Sunday
morning?
A. Yes, sir.
Q. You saw him at Eidsons Creek hill at what time?
A. 9 :00 or 9 :30. Officer Helsabeck and I took him home in the
officer's car.
Q. He was still an employee of your company?
A. I guess you would say so.
Q. He was still an agent of the Neff Company?
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A. Yes, sir, because I keep all the trucks together and all the
equipment in spraying time, I keep together.
Q. You testified yesterday that a new motor had just been put
in this truck, this old truck that was in the wreck?
A. Yes, sir.
Q. Q. Who put that motor in that truck?
A. John Hess and Carl Howard.
Q. The same two men from Ronceverte, W. Virginia?
A. Yes, sir.
page 163 ~ Q. Did they put that motor in over here at the plant?
A. They did not complete it. The motor was set on
the chassis at the Hillside Orchard.
Q. It was actually put on at Hillside?
A. It had not been completed; it was not equipped with carbureter, a fan or generator.
Q. Did it not have a generator on it?
A. No, sir, it did not. They were to get a carbureter off of the
old Buick and a generator and fan off of the Buick.
Q. How do you account for its being operated without these
things, without a carbureter, fan or generator?
A. It was not operated.
Q. Did it not run from Staunton out here ,on the Parkersburg
Pike?
A. A little ways.
Q. It could not run without a generator?
A. Yes, sir, with a battery.
Q. You say it had no lights?
A. It did have lights.
Q. There was nothing wrong with the lights?
A. No, sir.
Q. You personally inspected all those trucks to see whether they
had flares and all the other equipment? Is that right?
A. Yes, sir.
Q. You testified yesterday that Mr. Lawrence Cain only worked
for the Neff Company about 3 days?
page 164 ~ A. 3 or 4 days, I said, I believe.
Q. He was a helper on a truck?
A. No, sir.
Q. What did he do?
A. A helper on a wagon in the orchard.
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Q. He never rode on a truck and helped to haul apples?
A. No, sir.
Q. Are you sure of that?
A. Ab~olutely positive.
Q. You are just as positive of that as of anything else you have
testified to?
A. Yes, sir. He might have rode into town and back and not
,vorking on a truck.
Q. Those 2 or 3 days that he worked, where did he work?
A. He worked in the Curry Orchard to my best knowledge and
the Eager Orchard, under Mr. Clemmer; drove the mules.
Q. But he absoluteJy did not work on a truck?
A. No, sir.
Q. Is Mr. Clemmer your foreman?
A. Yes, sir, in the orchard.
Q. You are absolutely sure of that?
A. Yes, sir.
Q. You are absolutely sure he only worked there 3 or 4 days?
A. Yes, sir.
Q. You are also absolutely sure you fired him because he was
drinking?
A. Yes, sir.
Q. Is it not a fact that when Mr. Cain came to work
page 165 ~for the Neff Company that he was an employee of the
North Mountain Brick Company?
A. I could not tell you.
Q. And that he told you that he could only help you out as long
as the plant at North Mountain was shut down?
A. No, sir, that is not true.
Q. You testified yesterday that you had the records of your employees' time: I will ask you to produce Lawrence Cain's time?
A. You will have to give me time to go to West View.
Q. I want the record from the time he came to work for the
Neff Company until the time he left?
A. I will get it.
Q. What did you pay the laborers to drive the mules?
A. I do not remember that year; it was different prices; I do
not remember his particular price.
Q. Was he rated higher than any other laborer?
A. No, sir, I do not remember the pay that year.
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Q. Did your company pay off with checks or cash?
A. Paid off with checks.

Q. I am going also to ask you to produce to the Court the checks
that were paid to Mr. Lawrence Cain from the time he was employed by the Neff Company, all of the checks during the months
of September and October, 1941?
A. Then you will have to go somewhere else to get those. Mrs.
Potter was the book-keeper and she wrote· the checks.
Q. Do you know anything about Mr. Cain getting a check on
Saturday, the 18th of October, 1941?
page 166 ~ A. No, sir.
Q. You did not personally pay the men; Mrs. Potter
did that at the office: Is that correct?
A. Yes, sir.
Q. Where is Mrs. Potter?
A. I don't know; here in town somewhere.
Q. You do have possession of the time· of the men who worked
for you?
A. Yes, sir.
Q. You will produce that in Court?
A. Yes, sir.
Q. I also want to know if you are employed by the Neff Company at this time?
A. No, sir.
Q. Do you have possession of a list of trucks owned by the Neff
Company in 1941 ?
Q. I am not positive, but I think so.
Q. Will you produce that in Court?
A. If I have it.
Q. That list would show the motor number and model and tonnage of the trucks?
A. Yes, sir.
Q. Will you produce that?
A. If I have it. I am not sure whether it was turned over to
Mr. Neff or not.
Q. Either you or Mr. Neff has it?
A. Yes, sir.
Q. Are you now employed by the Neff Company?
A. No, sir.
.
page 167 ~ Q. But you still have some· of the records?
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A. I am positive they would.
Q. Did you have a method of checking employees in
page 170~and out for the day's work?
A. Yes, sir.
Q. How would Burford check in and out on the Saturday of
the accident ?
A. By the time he got into the packing house on the Ripley
truck.
Q. That was the completion of the day's labor?
A. That was the start of the day.
Q. When was the day's work completed?
A. I am not positive it was up until 6 :00 o'clock; I allowed him
time to get into the packing house; I am not sure.
Q. Then did you know what time he checked out of the packing
house?
·
A. No, sir, I don't know what time it was.
Q. You know the time that Burford checked out of the Curry
Orchard on that'Saturday and that you allowed him the additional
time that would be required for him to get to the packing house
with a load: Is that correct?
A. Yes, sir.
Q. How much time allowed from the Curry Orchard to the
packing house ?
A. 1 1/2 hours is what we allowed for getting in there; it is
about 8 miles.
Q. Mr. Taylor has asked you about the records of the motor
vehicles : \i\T ould your records show the new engine that was placed
in this truck at the packing house?
A. No, sir. Ford motors do not have a number; that
page 171 ~came on the chassis ; you can change motors from time
to time but use the same number which is on the chassis.
Q. With reference to the note you introduced in evidence: Was
that placed on the door so it could be easily and readily seen by
Burford when he came into the plant in the usual way?
A. Yes, sir.
Q. Was there any one with you at the time you placed the note
in the door?
A. My wife and Mr. Ivan Dunlop.
Q. Did the three of you leave there together?
A. Yes, sir.
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Q. In whose vehicle?
A. Mine.
Q. Was that your passenger car?
A. Yes, sir.
Q. The time was around 5 :30 or a quarter to 6 :00?
A. Yes, sir.
RE-RE-RECROSS EXAMINATION
BY MR. TAYLOR:
Q. You say that on that particular day you gave Mr. Burford
credit for 1 1/2 hours to get into the packing house; and if it took
longer than that they told you· the next morning?
A. I said probably 1 1/2 hours.
Q. To drive 8 miles?
A. Yes, sir, it takes a long time with a load to come over Sears
Hill and come to the plant.
page 172 ~ Q. Why did they come that way?
A. Just to dodge the traffic here in town ; come down
Green Street and over Sears Hill.
Q. Did you figure Mr. Burford's time up until 6 :00 o'clock?
A. I paid him for 10 hours, up to 6 :00 o'clock.
Q. When did you ( pay him that 10 hours?
A. We did not pay on Saturday. The time went from Thursday until Thursday.
Q. You did not pay him until the following Saturday?
A. We did not pay him until the following Thursday.
Q. It was a week behind?
A. Yes, sir.
Q. You knew how long he had worked by his keeping his own
time?
A. He did not keep his own time ; all over time he reported it.
Q. When you told him to take a truck and take a load of boxes
out to the Curry Orchard and go home and come back, you did not
estimate the time it was going to take him to do that?
A. No, sir.
Q. Where are the boxes kept over in the ware house?
A. Where stored?
Q. Yes, sir.
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A. Apples are brought in the boxes to the packing house ; dropped on the grade on the south side of the packing house.
Q. Inside or outside?
A. Outside.
page 173 ~ Q. There was no one there to help him load a load of
boxes?
A. He did not need any one.
Q. It was 6 :00 o'clock; you did not leave to a quarter to 6 :00?
A. S :30 or a quarter to six.
Q. He was supposed to go in and load them?
A. Yes, sir.
Q. There was no one in the orchard at that time?
A. Lots of times they worked until 12 :00 and 2 :00 and 3 :00
o'clock.
Q. Of your own knowledge, do you know if any one was in the
orchard?
A. Not to my knowledge.
Q. You were not able to keep account of what was going on in
the orchard ?
A. Only. through Mr. Neff. "vVe tried to keep as close together
as we could.
RE-RE-RE-REDIRECT EXAMINATION
BY MR WHITE:
Q. How long would it take to load a truck with boxes?
A. Take one man from 20 to 30 minutes.
Q. How long to unload the empty boxes?
A. It would take him longer to unload them. Have to stop his
truck and usually put the boxes, unload as many as would be needed at a tree. He would _have to get out and in the truck a lot of
times to unload them.
page 174 ~ Q. From your previous testimony, no boxes were
found in this truck involved in this accident?
A. No, sir.
Witness leaves the stand.

J.

P. NEFF, another witness of lawful age, called on behalf of
the defendant, after being duly sworn, testified as follows:
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DIRECT EXAMINATION
BY.
Q.
A.
Q.
A.
Q.
A.
Q.

MR. TIMBERLAKE:
You are Mr. J. P. Neff?
Yes, sir.
\Vhat is your connection with the defendant company?
I am the president of the company.
Were you serving in that capacity during the fall of 1941?
Yes, sir.
Were you here on October 18th when this accident happened?
A. No, sir.
Q. Where were you?
Q. In Washington.
Q. When had you gone to Washington?
A. Gone on Friday, I think, on No. 4.
Q. The day before the accident?
A. Yes, sir.
Q. Had you been here more or less regularly, except on Friday?
A. Yes, sir, except for week-ends. Nearly every week-end I went
to ·Washington or elsewhere because I have other business.
page 175 ~ Q. What did you do in connection with the orchard
·
operations?
A. I was looking after it in a general way, supervising the picking of the apples to be hauled out to where the trucks could get
them, and getting them to the packing shed.
Q. \Vere you using any particular orchard as your headquarters?
A. No, sir.
Q. Where were you working the few days preceding October
18th?
A. At one of the three orchards, but probably at all three of
them; I was around all the orchards nearly every day, at all the
orchards.
Q. Mr. Finley Campbell has stated he was more or less manager
of the orchard operations under your direction?
A. He was manager of all the operations, both in the orchard
and the packing shed when I was absent, and, in general, he was
manager, because I was absent most of the time, except in September and October.
Q. Had you been spending your time in the packing house or
in the various orchards?
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A. At the various orchards.
Q. Where was Mr. Campbell?
A. Mr. Campbell was looking especially after all the packing of
the apples at the packing shed. He was responsible for the packing
after they arrived and took the responsibility for everything until
they arrived.
Q. Who employed the various truck drivers?
page 176 ~ A. Mr. Campbell.
Q. Do you know which truck drivers were employed
by your company during the period involved in this accident?
A. I know the three who were always driving the trucks.
Q. Who were they?
A. Mr. Ripley, Roosevelt \iV ells, who is a colored man, and lived
at Hillside, and Mr. Burford.
Q. They were the three truck drivers at the time the accident
occurred?
A. Yes, sir. Each one had his own truck throughout the season,
except as interrupted by that first accident on Franklin Hill, which
changed Mr. Ripley to another truck.
Q. What trucks were involved in the first accident on Franklin
Hill?
A. I could not swear as to that. I heard the testimony but I
did not look that closely over the trucks. Two Fords, that is all I
know.
Q. Do you know what truck was involved in the accident on
·which this suit is based?
A. Yes, sir.
Q. Was that one of the trucks involved in the accident that occurred several weeks before?
A. It was the truck that was driven by Mr. Ripley at the time
of the first accident on Franklin Hill.
Q. That was the truck involved in this accident here?
A. Yes, sir.
Mr. Taylor: I object to the question and answer. I would like
page 177 ~for him to say how he knows.
The Court: The objection is overruled.
Ml{. TIMBERLAKE:
Q. Do you know what tru~k was assigned to Frank Burford?
A. Yes, sir.

William Roy Hoover, Admr., v.

L

P. Neff & Son, Inc.

137

J.P. Neff

Q. Was that either of the trucks involved in the Franklin Hill
accident?
A. Ko, sir.
Q. When was the last time you saw Burford operating his truck
prior to this accident on which the suit is based?
A. Probably Thursday. I may have seen him Friday morning, I
don't know; I know I saw him Thursday.
Q. Do you know what was the condition of the truck involved
in this accident?
A. That truck was unrepaired at our packing sheet
Q. Do you know whether it was licensed?
A. It was not licensed.
Q. Do you know whether or not Burford sought from you any
authority or permission to use this truck that was unlicensed and
at the packing shed?
A. Several days before the accident he asked me if he could not
drive that truck. I told him it was not fit to go on the road and
I doubted if they would get it ready by the end of the season. We
were then pretty well through with our hauling.
Q. Did you tell him that he could not or could use it?
page 178 ~ A. I further told him each driver had to stick to his
truck.
Q. Which was not the truck involved in this accident?
A. No, sir.
Q. How were the truck drivers paid, paid a salary or by the
hour?
A. By the hour.
Q. How was their hourly time computed?
A. I do not know. Mr. Campbell hired the men and discharged
the men and paid them in general. Occasionally, I would advance
money to one of them ai:id if leaving I sometimes paid him; otherwise paid by the office.
Q. Do you know whether any or all of your trucks were equipped
with flares or flags to be used in case of accident?
A. I think they were all equipped. Every one of them, I cannot
be positive, because I did not look after the trucks.
Q. Do you know whether any of the trucks of your company had
tail boards or boards at the rear of the bed?
A. None of the 1 1/2 ton trucks used from the orchards or
packing shed had any boards whatever in the rear.
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Q. What was used to hold the boxes and baskets in?
A. \Ve used ropes. If the bed was not filled out to the end, by
using ropes, put ropes right up to the boxes and tie the rope right
over the boxes to hold all the boxes in from the orchard to the shed. ·
We had no tail end to put on; did· not need them.
. You have stated, I believe, that a day or so before the
page 179 ~accident, you had refused permission to Frank Burford
to use the truck that was down at the packing shed and
unfit for use : Can you state whether or not that is the identical
truck that was involved in this accident?
A. Yes, sir, it was.
CROSS EXAMINATION
BY MR. TAYLOR:
Q. Do you know whether that truck was the truck known as the
Burford truck that you refused him the use of?
A. It was not the Burford truck.
Q. What truck was it?
A. The truck that was in the accident on Franklin Hill.
Q. Was it a truck called Betsy?
A. I never heard of the word Betsy until yesterday.
Q. You never heard Burford speak of it as Betsy, or Mr. Clemmer speak of it as Betsy, or Cain speak of it as Betsy, or Ashby
speak of it as Betsy?
A. Nobody, and I never heard of Betsy until yesterday.
Q. Had Burford ever driven this truck that he asked you to
drive?
A. Not to my knowledge, and I almost know absolutely, because
I saw all the trucks in the orchard.
Q. He never had driven that truck?
A. No, sir.
Q. That truck was in no shape to run?
A. On the Saturday. I can tell you why I know he did not
drive that truck.
Q. Did he ever use it?
A. No, sir, he did not.
page 180. Q. Do you know whether or not there was any other
truck on the lot that day?
A. On Saturday, the 18th of October?
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Q. Yes, sir.
Q. I don't know; I was in Washington.
Q. You do not know what trucks were at the packing shed?
A. I do not know. I know when I went away the truck involved
in this accident was far from being in condition to go on the road.
Q. When did you last examine that truck?
A. Yes, sir, I examined it. I am not a mechanic. I asked the
two mechanics the condition of ·the truck when they were working
on it and what it needed.
Q. Where were they working on it?
A. They started the work at Hillside. These men kept up the
grading machines in the packing house, as well as the trucks, ··and
it was inconvenient to change from one to the other and so the truck
was pulled down to the packing house so they could work on that
when not working on th~ grader or some other truck.
Q. The truck inv_olved in this accident, you say you know?
A. Yes, sir.
Q. That truck was in no condition to be on the highway?
A. No, sir.
Q. You personally did not give the truck drivers their orders,
did you?
A. Mr. Campbell had practically all authority and I almost never
did give a truck driver an order, except out in the orchards; tell
them out there what to do.
page 181 ~ Q. He hired and fired them?
A. Yes, sir.
Q. You sanctioned his acts as president of the company?
A. Yes, sir.
Q. That truck that was involved in an accident on Franklin Hill
was that the same truck that was involved in this accident?
A. Yes, sir, that is the same one driven by Ripley at the time
of the first accident.
·
Q. And driven by somebody, according to you unknown, at the
second accident ?
A. Yes, sir.
Q. If Mr. Campbell says that was not the same truck he was
mistaken?
A. Please repeat your question?
Q. If Mr. Campbell says the truck that was in the first accident
was not the truck in the second accident, he is mistaken?
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Mr. Timberlake: That is not what the records shows Mr. Campbell said.
The Court : On cross examination, counsel can go right far.
MR. TAYLOR:
Q. You are absolutely positive that the truck in the Hanger accident on Franklin Hill several weeks before the accident, was the
same truck?
page 182 ~ A. There were two trucks in the accident on Franklin
Hill and the one driven by Ripley was the one in the
second accident. The same truck was involved in both accidents?
A. Yes, sir.
Q. How do you know that it was the same truck involved in the
first accident? .
A. I know it from the fact that I went to the first accident and
saw how it was injured in the first accident and then saw it in town
later on, brought in by one of the automobile companies, and I
recognized it from the outward appearance, from the body and
everything, as the same truck; but I don't know the year, whether
1935 or 1936. I do not know the details of the engine number.
Q. When was the first accident?
A. Several weeks before.
Q. Approximately how many weeks? Can you give me the
dates?
A. 2 to 4 weeks.
Q. You do not have a record of the date of the first accident?
A. No, sir.
Q. You kept no record of it?
A. No, sir.
Q. Some one was seriously injured in the first accident?
Mr. Timberiake: The question is objected to; we are not trying
the first accident.
page 183 ~ The Court : The objection is sustained. What happened in the first accident has nothing to do with this
case.
A. It depends on what you mean by serious. A man was injured but he got well.
MR. TAYLOR:
Q. You took no record of that truck?
.A. So far as the license, no sir.
Q. Or the motor number or chassis number in the first accident?
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A. I am quite sure Mr. Campbell did; I do not have it.

Q. Do you have the record, or Mr. Campbell?
A. Mr. Campbell would have it, I think, as well as the State man.

Q. Do you have the motor number or chassis number of the
truck involved in this accident?
A. We have it in our possession. You want the motor number
and the serial number, the chassis number and the license number?
Do you mean the first accident?
A. No, sir, the second.
No chassis number for the second accident.
Q. I would like to have the motor and chassis number on every
1 1/2 ton truck you owned in 1941?
A. We are getting that and I will produce it here in Court.
Q. You say Burford and Ripley and another man, Roosevelt
vV ells, were the three regular truck drivers on the 1 1/2 ton
trucks?
page 184~ A. Yes, sir.
Q. How long had Ripley been driving a truck?
A. At least two months.
Q. How about Wells?
A. About 1 1/2 months.
Q. How long had Burford been in your employ driving a truck?
A. Burford was in our employ for about 6 months and drove
the truck during the apple season, which was about 1 1/2 montfis.
Q. That was the only time he ever worked for you?
A. To my knowledge.
Q. Could he have worked for you and you not know it?
A. Yes, sir.
Q. How large is the Curry Orchard?
A. The Curry Orchard has about 80 acres in bearing orchard,
and a fe\v acres of small orchard.
Q. How large is the Eager Orchard?
A. 65 acres, and Hillside has 60 acres of bearing orch~rd.
Q. You have only the three orchards in Augusta County?
A. No, sir, the Churchville Orchard has 30 acres. Those figures
are all approximate.
Q. How many men do you work approximately during apple
picking time, men, women and children, in these orchards?
A. In the orchards from 15 to about 60; it varies at different
times of the season.
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Q. Over the whole term?
A. Over all these orchards.
Q. How many did you ·work across the mountain?
page 185 ~ A. In West Virginia?
Q. No, eastern Virginia?
A. There are about 12 to 18.
Q. You have orchards also in West Virginia?
A. Yes, sir.
Mr. Timberlake: I do not think this has any relevancy to the
case.
Mr. Taylor: He testified in chief that he looked after all the
stuff.
The Court : I will not prohibit the testimony, but I do not think
it is necessary.
MR. TAYLOR:
Q. You testified that during September and October you looked
after all the orchards?
A. Not in West Virginia.
Q. And went from one to the other, looking after the picking
and getting the apples out?
A. General supervision, I said.
Q. Mr. Campbell had charge of everything at the packing house?
·
A. That is correct.
Q. You spent a good bit of time in Washington?
A. Just week-ends.
Q. When you went to Washington on week-ends, you usually
rode No. 4, leaving here early in the morning?
page 186 ~ A. Not always; sometimes I went as late as Saturday
night and back on Sunday night; sometimes I would leave
here Friday and get back on the early train, at 4 :00 o'clock Monday morning. In other words, I practically lost no time from the
operation of the orchards, because we did not do much on Saturday.
.
Q. You gave Mr. Campbell almost unlimited authority to ·run
the orchard and the packing house?
A. Yes, sir.
·
The Court : I wish to say that what I said about the evidence
a moment ago being unnecessary, I do not wish it to be understood
that I meant it was improper; it was entirely proper.

William Roy Hoover, Admr., v.

J.

P. Neff & Son, Inc.

143

J.P. Neff
REDIRECT EXAMINATION
BY MR. TIMBERLAKE:
Q. How did you know the different trucks, from the outward
appearance?
A. I know Mr. Burford's because it was entirely different from
the others. The bed was floor; they hauled from 118 to 124 boxes
on that truck, whereas the others hauled from 141 to 160; They
were higher beds, and we kept that smaller bed truck at the Eager
Orchard, because they hauled more men back and forth than these
other trucks. The truck was just as strong but we could haul more
apples in the others and this truck seemed more suitable for hauling
men. The reason why we had each one to keep his own
page is7 ~truck was so we could hold him responsible for greasing
the truck, keeping oil in it, knowing that the steering gear
was all right and the brakes all right. If you have two or three
trucks you cannot permit the drivers to change about. One truck
driver, \V ells, would almost fight about any· one taking his trucf<'
even for a load, and Ripley was the same way, and we wanted each
one to have his own truck for the reasons I have stated.
Q. You said you checked the condition of the truck that was
down on the yard and not being used and which was afterwards
involved in this accident from the mechanics that were working on
it : What did you find the condition to be?
A. I found the truck had a radiator that was no good, and we
had secured another to put on it. I don't know whether it had been
delivered or not. It had no fan belt, no generator; the brakes had
not yet been checked by the mechanics, nor the steering gear, and
we were quite particular about the wheels, to know that the tires
· were properly adjusted, the same height, etc. Those were details
that I remember had not yet been attended to. We had not secured the license tags and would not until the truck was ready to
go on the road.
Q. Something has been said about the nature and duration of
the employment of a man by the name of Cain : Do you know
whether or not he worked for the Company; and, if so, when?
A. I have known him since he was a boy and he workpage 188 ~for us through the years. I am quite sure he worked in
1941 and 1942 for a short time each year. It is my
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opinion that he worked longer in 1941 than in 1942, but t~at is all
I know.
Q. Do you know of your own knowledge whether his employment was voluntarily terminated by him in each instance, in 1941
and 1942?
A. I am not certain about that.

RECROSS EXAMINATION
BY MR TAYLOR:
Q. You say he worked longer in 1941 than in 1942?
A. I think he did.
Q. As a matter of fact, he worked several weeks?
A. That is my impression. I was out in the orchard where he
worked and my impression is he worked longer in 1941 than in
1942, but how many days I cannot tell.
Q. You do not know how many days or weeks?
A. I doubt if it went into weeks. It would not be weeks, but
my impression is that it was quite brief in 1942; that is just as I
recollect it.
Q. You estimated the Burford truck as having a bed approximately 3 to 4 feet high?
A. 3 1/2 probably, it might be 4 feet; I doubt it.
Q. That was the truck that was assigned to Burford?
A. Yes, sir.
Q. What color was that truck?
A. It was either blue or black, but I am not sure about that, the
bodypage 189 ~ Q. It could not have been blue?
I am not certain whether it was blue or black. I do
not think that the color was very outstanding on it.
Q. That is the cab and the truck part itself?
A. Yes, sir.
Q. The bed and body was 'made out of ordinary undressed lumber or dressed lumber, and not painted?
A. Dressed, but not painted.
Q. Just plain boards?
A. Yes, sir, that is right.
Q. You say when Burford talked to ·you several days before
that time and asked you for this truck that was in no condition to
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go on the road that was not the truck that was blue or black, with
a 3 or 4 foot bed ?
A. No, sir.
Q. That was not the truck that was in the accident?
A. Yes, sir, that is right. I did not measure it; it would be-my
supposition is that the bed was 3 to 4 feet high.
RE-REDIRECT EXAMINATION
BY MR. TIMBERLAKE:
Q. Do you know the color of the truck that was in the accident?
A. The same general impression, either blue or black, the chassis
and fenders.
Q. The same type of bed, or a different type, as far as the material?
A. It was not as well constructed, but a taller bed and if paint
on it there was not very much.
page 190 ~ Q. You could not be certain about the color. Were
you certain and positive when you testified that the truck
that was on the yard, that was out of use and not fit for use, was
the one involved in this accident?
A. Yes, sir.
RE RECROSS EXAMINATION
BY MR. TAYLOR:
Q. I understood you to say that you were very particular about
checking yourself to understand the condition of the trucks that
went on the highway?
A. No, sir, I did not say that.
Q. Diel you check the condition of the truck?
A. Myself?
Q. Yes, sir.
A. I said I was not a mechanic. I got my information about the
truck under repair. I wanted to get it on the road for use and I
asked ,the mechanics what was wrong and they pointed out these
things.
Q. Are those the same mechanics that passed on the trucks all
the time at the time of the accident?
A. I would say that Mr. Campbell re~lly decided when the truck

146

Supreme Court of Appeals of Virginia

I. P. Neff
was fit to go on the road. These were the two mechanics that kept
our trucks up and the grading machine.
Q. But you checked into the condition of this truck?
A. Yes, sir, I wanted to see how long before it could go.
Q. Don't you know at the time of this accident that
page 191 ~two of your trucks were taken off the road by the State
officers because in no condition to be on the state highway?
Mr. Timberlake: The question is objected to. Neither was the
truck involved in this accident.
The Court: For what purpose are you asking this question?
MR. TAYLOR: He said he was relying on his mechanics and
acquired the knowledge from the mechanics that the trucks were
not or were in condition to go on the road, and that is how he is
testifying as to the ability of one and the disability of another. I
intend to show that he had knowledge that the whole fleet of trucks
were incapable of being on the highway and were taken off the road
by the State Police.
Mr. White: Mr. Neff said he was anxious to see that this particular truck got on the road as soon as possible and therefore
made inquiry as to the nature of the repairs necessary before it
could go on the road, in order for him to know about when it could
go on the road; and I submit that has no bearing as to whether or
not every other truck owned by Neff and Son was on the road in
poor condition or not as long as it was shown that this particular
truck was involved in the accident had not been on the road.
page 192 ~ ·The Court: It is not proper to inquire into the condition of all the trucks but to inquire into the condition of
the truck that Mr. ·Campbell ordered him to take out and which
he did not take out. You cannot spread it over all the other trucks.
It would tend to confuse the issue rather than to corroborate any
previous testimony.
MR. TAYLOR:
Q. Do you know of your own knowledge the condition of the
truck that was ordered out of the yard by Mr. Campbell, the Burford truck?
A. That truck was in good condition.
Q. Did you personally inspect it?
A. \Nhat do you mean?
Q. How did you acquire the knowledge i.t was in good condition?
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A. The other trucks had smooth tires in front. Officers said
they ought to have more rubber on the front and that is what they
were taken up for, and this one had sufficient rubber.
Q. Was not that truck which, according to Campbell he ordered
Burford to take out, one of the lot taken up by the State Police?
A. I do not think so; it could have been.
Q. There were two taken up, and you do not know positively
that was not one of them?
A. That may have been one involved.
Q. Was that the only reason the trucks were taken off?
page 193 ~ A. I think something said about the condition of the
steering gear, but our mechanics investigated the trucks
and they found the steering gear was not too loose; that it was all
right.
Q. Your corporation's mechanics, or the Inspection garage me•
chanics?
A. Our mechanics. They have done a great deal of work in
West Virginia, and we simply employ them here ; they are not in an
automobile establishment.
RE-RE-DIRECT EXAMINATION
BY MR. TIMBERLAKE:
Q. Did you see the wrecked truck after the accident?
A. Yes, sir.
Q. Did you notice what, if any, license plates were on it?
A. Yes, sir.
.
Q. What did you find?
A. I found the license plate, the same license plate that belonged
on the Burford truck had been taken off the Burford truck and put
on this truck, the one which was driven out and away from the
packing house, so we knew he could not have taken the wrong truck
by mistake, for he had to take the license plate off one truck and
put it on another truck, so he knew what he was doing.
·witness leaves the stand.
µage 194~MELVIN RIPLEY, another witness of lawful age,
called on behalf of the defendant, after being duly. sworn,
testified as follows:
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DIRECT EXAMINATION
BY MR. TIMBERLAKE:
Q. How old are you and where do you live?
A. I am 21 and live in West View.
Q. ·where were you employed in the fall of 1941?
A. I was up at Hillside.
Q. \iVho were you working for?
A. Mr. Neff.
Q. What was your job?
A. Hauling apples.
Q. Driving a truck?
A. Yes, sir.
Q. Do you still work for Mr. Neff and drive a truck?
A. Yes, sir.
Q. Will you state for how long a period befort! October 18th,
when this accident occurred, you had been driving a truck for Mr.
Neff?
A. All the apple season.
Q. That was the first time you had worked for him in that capacity?
A. Yes, sir.
Q. The first time you had worked for him at all?
A. Yes, sir.
Q. ·When you went to work for him at the beginning of the
season were you assigned to a truck?
page 195 ~ A. Yes, sir.
Q. What kind of truck?
A. 1936 Ford.
Q. Was Fank Burford working for Mr. Neff at -that time?
A. Yes, sir.
Q. Did he have a truck assigned to him?
A. Yes, sir, 1937 Ford, both 1 1/2 ton Ford trucks.
Q. Do you recall the color of the truck you drove?
A. It ·had yellow fenders.
Q. What color was the cab?
A. I believe it was bluish color.
Q. What about the bed?
A. It was kind of green bed on it.
Q. And the frame or boards had been painted a greenish color?
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A. Yes, sir.
Q. Was the paint old or new?
It was old.
Do you recall what color truck Burford's was?
I could not tell you exactly what color; so much spray on
had one door off the side of it.
That was a 1937 1 1/2 ton ·Ford?
Yes, sir.
Q. What other 1 1/2 ton trucks were being operated by Mr. Neff
at that time?
A. A 1935 black Ford and another 1937.
Q. They were being operated by other drivers?
A. Yes, sir.
Q. Was your truck involved in the accident on Frankpage 196 ~lin Hill?
A. Yes, sir.
Q. Were any other trucks involved in that accident?
A. 1935 Ford.
Q. What color did you say that was?
A. Black.
Q. What damage was done to the two trucks involved?
A. Hit the back wheel on the 1936 and bent the frame on it and
the side of the bed.
Q. What about the other truck?
A. It dented the radiator and the cells in it.
Q. Do you know what truck it was which was involved in the
accident that this suit is about?
A. Yes, sir.
Q. Which of these two trucks?
A. The 1036, because I know the truck. This truck was pulled
in here and I went to Stuarts Draft and bought a motor and frame
for it and they put the motor on this truck and put the bed back on
it and put it in the packing shed.
t
Q. It was not the truck you were driving?
A. Yes, sir, it was.
Q. That truck was hauled where?
A. Pulled into town and we got a motor and fan for it at Stuarts
Draft and put a motor on it and it was setting at the Packing Shed
and I took the 1935 and was driving it.
A.
Q.
A.
it; it
Q.
A.
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Q. Was that the other truck involved in the accident on Franklin
Hill?
page 197 ~ A. Yes, sir.
Q. Was that the truck you had been driving up until
the time of the accident?
A. The 1936.
Q. And you drove the 1935 after the accident?
A. Yes, sir.
Q. It was the 1936 truck that was down here on, the lot and
was later involved in the accident in this suit?
A. Yes, sir.
Q. After the Franklin Hill accident it was brought into town and
a motor and fan put on it?
A. There was a new motor on that truck and he put a fan on
that and was fixing it up.
Q. And you from that time drove the other truck?
A. Yes, sir.
Q. And that was the one that had the greater damage in the
Franklin Hill accident?
A. Yes, sir.
Q. Were you driving that truck the day of the accident, the 1935
truck?
A. No, sir.
Q. Why not?
A. I was working at the packing house.
Q. Do you know who was driving the 1935 truck that you had
been driving?
A. Mr. Burford had my truck that afternoon.
Q. On Saturday, the 18th, he was hauling apples from the Curry
Orchard?
A. Yes, sir.
page 198 ~ Q. Why was he using your truck instead ·of his own?
A. Because the springs were bent and me and Carl
fixed it.
Q. When did you fix it?
A. That same day.
Q. While he was hauling apples in your truck?
A. Yes, sir.
Q. Can you state whether or not that truck had been fixed by
the time you left work Saturday afternoon?
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A. Yes, sir.
Q. Where was it left?
A. Above the packing shed.
Q. Where was it with reference to the truck involved in the
accident later that night?
A. Setting there right opposite it.
Q. Will you state in what condition that truck that was later
found in the accident was at that time?
A. It had never been fixed up yet; they were working on it;
Carl worked on it that day.
·
Q. Do you know whether it had license plates on it?
A. I don't know.
Q. You do know it wc1:s not. being used?
A. Yes, sir, not being used.
Q. Did you find that out from your own. personal observation or
did Mr. Campbell tell you?
A. I asked Mr. Campbell could I use that truck if it had been
fixed up; he said no one could use it for awhile, a lot of work to
be done on it.
·
Q. You asked if you could use it after it was fixed up; and
he said he did not know; there was a lot of work
page 199 ~to be done on it?
A. Yes, sir.
Q. How were you and the other truck drivers paid, by' the hour
or the day or by the week?
A. Paid by the hour.
Q. How was your time checked?
A. If we put in over time we got more; I usually got $18.00 a
week.
Q. Who would check you out?
A. Mr. Campbell.
Q. At the packing shed?
A. He always kept our time.
Q. Suppose you went to the orchard to do some work? ·
A. At the last Mr. Campbell checked the time and Mrs. Potter
at first.
Q. You would just turn in the time when you would come in in
the evening?
A. Yes, sir. Tell him how many hours I would work; some
.nights I would have to work.
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Q. Did you see the truck involved in this particular accident after
the collision?
A. Yes, sir.
Q. Where?
A. Out on Franklin Hill.
Q. That night or the next morning?
A. That night.
Q. You were out at the scene of the accident?
A. I did not see it but I went out there with Mr. Campbell.
Q. From where?
page 200 ~ A. From the Hillside Orchard.
Q. Can you state whether or not that truck involved
in the accident is the truck that was out of use down on the yard?
A. Yes, sir.
Q. Did you see Frank Burford out there the night of the accident?
A. Yes, sir.
Q. Did you see whether or not he had a piece of yellow paper
such as this (showing witness Defendant's Exhibit No. 1)?
A. No, sir.

CROSS EXAMINATION
BY MR. TAYLOR:
Q. You say you had been working for the Neff Company about
2 months prior to this accident?
A. I had been working all the season.
Q. Of 1941?
A. Yes, sir.
Q. And living with Finley Campbell at the Neff Hillside Orchard on the Greenville Road ?
A. Yes, sir.
Q. You say you were operating a 1936 truck?
A. Yes, sir.
Q. You were not operating the truck at the time it had the first
accident?
A. Yes, sir.
Q. Who was operating the other truck involved in that accident?
page 201 ~ A. Some black headed boy; had not been working
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down there more thap about a week or so and quit about
a week after the accident.
Q. That truck, the 1936 truck, was never fixed up?
A. Not fixed up, they was working on it then.
Q. Do you know the date of the accident on Franklin Hill?
A. No, sir.
Q. Have you no idea?.
A. No, sir, I was driving the truck.
Q. W!"ien did that truck gp back m use after the accident on
Eidsons Hill, or has it gone back?
A. It has not gone back in use.
Q. Where is it?
A. It has gone back now; it had not until after Frank wrecked
it.
Q. What kind of body did it have?
A. A greenish like body.
Q. Was it painted?
A. Yes, sir.
Q. How high was the body?
A. Pretty high above the cab.
Q. The body on the truck that was wrecked was above the cab?
A. Yes, sir.
Q. Burford was operating a 1937 truck?
A. Yes, sir.
Q. That truck was taken off the road the night immediately after
this wreck by the State Police, was it not?
·
.
A. No, sir, I would not say about that. I know the
page 202 ~other 1937 was and the 1935 taken off the road.
Q. You know one 1937 was?
A. Yes, sir.
Q. And you know a 1935 was?
A. Yes, sir.
Q. You don't know whether that was the Burford truck or not?
A. I know the Campbell truck was taken off the road ; that was
a 1937, a colored man was driving it.
Q. Where did he stay?
A. At Hillside.
Q. Those two trucks-you don't know which 1937 it was-but
those two trucks were taken off. the road immediately after this
accident on Franklin Hill by the State Police?
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A. Roosevelt was driving the 1935.
Q. Was your truck taken off?
A. Yes, sir.
Q. That was the truck that Burford drove into the packing house
on the night of this accident loaded with Apples?
A. Yes, sir.
Q. You are sti11 an employee of the Neff Company?
A. Yes, sir.
Q. In what capacity?
A. I drive the spray truck; sometimes I disk and harrow.
Q. Were not all the trucks used in the operation in the orchard,
spraying and what not in off seasons, used in hauling apples? Was
not the same equipment used to spray with driven through the
orchards?
A. Yes, sir.
Witness leaves the stand.
page 203 ~IVAN DUNLOP, another witness of lawful age, called on behalf of the defen<lant, after Leing duly ~worn,
testified as follows :
·
DIRECT EXAMINATION
BY MR. WHITE:
Q. Were you summoned on behalf of the plaintiff in this suit?
A. I th.ink' so; I think that is what it called for.
Q. I believe you were here in Court yesterday, outside of the
Court room?
A. Yes, sir.
Q. ( Witness hands counsel a paper) This is a summons on behalf of the plaintiff?
A. Yes, sir.
Q. Di<j. you see Mr. Finley Campbell, the manager of the Neff
Orchards, on the 18th of October, 1941?
A. Mr. Campbell taken me home from the packing house between 5 :00 and 6 :00 o'clock in the evening, on Saturday evening.
Q. How did he take you home?
A. In his car.
Q. Was there any one with you at the time?
A. His wife.
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g·. On that occasion did you see him write any note or memorandum on a paper similar to this ( exhibiting to witness defendant's exhibit No. 1)?
A. He wrote a note on a paper and stuck it in the door. I don't
know what was in it.
Q. You don't know the contents of the note?
A. No, sir.
Q. You do know he wrote a note and stuck it in the door?
page 204~ A. Yes, sir.
Q. Was it stuck in the door in such a place that it
could be seen by any one in front of the door?
A. I could not tell you, but I suppose it was; I would not say
it was.
Q. Could you see it from where you were?
A. Yes, sir.
Q. Where were you seated?
A. In his car near the platform.
Q. You saw him write the note and you saw him put it in the
door and saw it after on the door when you were in the car?
A. Yes, sir.
Q. And afterwards Mr. Campbell drove you home?
A. Yes, sir.
CROSS EXAMINATION
BY MR. TAYLOR:
Q. I had you summoned. Have I ever talked to you in my life
about this case?
A. I don't know who you are. Y Ott never talked to me.
Q. You could not say whether Mr. Burford ever saw that note
that Mr. Campbell wrote or not?
A. Only Mr. Burford's word; he told me he got that note; that
was all.
Q. He told you he got the note ?
A. Yes, sir.
Q. When did he tell you?
A. On Sunday morning.
page 205 ~ Q. Did he tell you the contents of the note?
A. No, sir.
Q. Mr. Campbell did not tell you the contents?
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A. No, sir.
Q. You do not know anything about the note, except that Burford said he got a note?
A. I saw Mr. Campbell write the note.
Q. You saw him write a note?
A. Yes, sir.
Q. You don't know whether that ,ivas the note that Mr. Campbell stuck in the door?
A. No, sir, I could not swear that was the note.
·witness leaves the stand
E. L. BRAGG, another witness of lawful age, called on behalf of
the defendant, after being duly sworn, testified as follows :

DIRECT EXAMINATION
BY MR. \i\THITE :
Q. Are you a member of the Staunton Police Force?
A. Yes, sir.
Q. How. kmg have you been a member?
A. A little over 10 years.
Q. Do you know a man by the name of John Maybush, who has
testified as a witness in this case?
A. Yes\ sir.
Q. How long have you known him?
A. 17 years.
page 206 ~ Q. Do you know his reputation in this community for
truthfulness and veracity?
A. I think I know it pretty well.
Q. Is that good or bad?
A. It is. not very good.
Q. Judging by that reputation as you know it, would you believe
him on oath?
A. No, sir, I could not.

CROSS EXAMINATION
BY MR. TAYLOR:
Q. It is a fact that John Maybush is more· or less active in giving the police tips and information on criminals and what not?
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A. He may have done it to others but not to me very much, I
do not h<J:ve much confidence in him.
Q. Is it not true that he has given you information that has turned out to~ be the truth and correct?
A. Yes, sir, he has told me several times and told the truth; I
grant you that.
Q. You Jave gotten information from him that it turned out it
was not the guilty man in a case?
Mr. White: The quest.ion is objected to. What the officers
knows of this man's reputation for truth and veracity is not based
on anything that he may have told him which was the truth or
an untruth; and he cannot even ask him if he has found
page 207 ~~ings that he told him were true or untrue. What he
is testifying to is based on the reputation of this man as
he nows it. I have asked him if he would believe him .on oath and
he has said he cannot.
The Court: That is the rule; the objection is sustained.
MR. TAYLOR:
Q. Didn't you tell me not less than five minutes ago when I asked
you as tq_ John Maybush's reputation, didn't you tell me that sometimes you. believed him and. sometimes you did not?
A. I have stated when it comes to believing him on oath I could
not.
Q. Di~n't you tell me that sometimes you would believe him and
sometimes you would not?
A. Yes, sir, I said sometimes I have believed him.
Mr. White: I renew my objection to the form of the questions.
The Court: The objection is sustained.
MR. T A.YLOR:
Q. You are a member of the police force in Staunton?
A. Ye~, sir.
'Witness leaves the stand.
page 208~IN CHAMBERS:
Mr. White: Your honor, there is one matter more
before we conclude the case. We were under the impression that
Officer Helsabeck whom the Court excused yesterday because of
the fact that the police force was in demand, would be back in the
city and be available, but we have learned from police headquarters
that today he is out at Deerfield at his father-in-law's place. There
is. one question ,ve want to ask him and have in the' record, and
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that is the fact that the license number of the truck that was involved in this accident was the actual license number that had been
issued for. what was known as the Burford truck. In the absence
of Mr. Helsabeck, whose notes would undoubtedly show that, I
asked the Chief of Police to telatype to Richmond for this information. He. tells me that sometimes they get an immediate response
and sometimes they delay it. We do not want to rest until we have
this information.
The Court: I do not think we will finish the case today. Officer Helsabeck will certainly be here in the morning. As long as
it is now this late in the afternoon and it is now apparent we cannot finish the case today, I will give you an opportunity to get this
. information.
Mr. White: Except for that information we are ready to rest.
If that information could be obtained by the police here,
page 209 ~we could go ahead and finish up.
Mr. Taylor: If you are· through with the evidence with the exception of that ?
Mr. White: Yes, sir. Could we make a ~tipulation in regard
to it?
~
( After some discussion, it was stipulated as follows : )
STIPULATION: It is stipulated and agreed. by and between
counsel that the license on the truck involved in the accident now
before the Court was not the license that was issued by the Motor
Vehicle Department for that particular truck, but was a license
issued to J. P. Neff & Son, Incorporated, by the Motor Vehicle
Department.
Court and Counsel return to Court Room.
The above Stipulation was read to the. jury.

J.

P. NEFF RECALLED:
RE-RE-CROSS EXAMINATION

BY MR. TAYLOR:
Q. I asked you to put in the record the pay roll of September
and OctQ_ber, 1941. I have here a pay roll summary and I ask you
whether or not you are familiar with that pay roll?
A. I am somewhat familiar with it.

.
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page 210 ~

Q. Is that the pay roll of your operations in Augusta
County in September and October, 1941?
A. Yes, sir.
Q. The first week you have there appears to be September 15th?
A. That is right.
Q. Do you not have the other two weeks of September?
A. I am not certain. Mrs. Potter kept those records; and, of
course, our work begins in good earnest September 15th, and she
kept a record of the time and also drew the checks, so I don't
know whether one or two are missing here or whether they are
complete.
Q. You do not have anything until September 15th?
A. That is right.
Q. I want to know whether or not Lawrence Cain worked from
September 1st to the 15th?
A. No, sir, he did not.
Q. Turn to his name on the pay roll and tell the jury what days
he worked in September?
A. He worked Tuesday, September 16th, and Wednesday, the
17th, and Thursday, the 18th, and I think there is also a notation
on here that he worked 22 hours last week, which I would understand to mean that Mrs. Potter had not gotten that record for the
previous week out in the orchard and doubtless it was not reported, and when she came to pay him, she paid him for the three days,
plus the 22 hours he worked the preceding week.
Q. Did he work there the preceding week?
A. Yes, sir, 2 days and 2 hours.
page 211 ~ Q. Is that the only pay roll you have?
A. Yes, sir.
Q. Are you absolutely sure that is for 1941?
A. Yes, sir.
Q. How are you certain that is for 1941 ?
A. Because that is the last year Mrs. Potter worked for us, and
she turned them over to me in 1941.
Q. I thought you did not have the pay roll?
A. Mr. Campbell'thought he had the pay rolls, but I found that
Mrs. Potter had turned them over to me.
Q. And you had them?
A. Yes, sir.
Q. There is no date to show what year?
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A. No, sir.
Q. As a matter of fact Lawrence Cain worked for you a number
of years at different times?
A. Yes, sir.
Q. It was your recollection that he worked more in 1941 than in
1942? .
A. Yes, sir. In fact he was in the orchard to see me in 1942
and I supposed he had worked, but I was told by Mr. Campbell he
did not work at all. That was supposition on my part that he
worked 3 days and 22 hours the preceding week that I did not
have a record of and he did not work at all last year, 1942.
Q. Were you able to find the checks which you paid Mr. Cain?
A. No, sir, for this reason: The business was done
page 212at the Hajoca Packing Shed next to the cold storage. That
was ~old by the Erskine Company and there were three
rooms connected with the office and all these records were put in
one room, and later moved to the Crowle Building, and I think
Mr. Finler Tynes asked to come in and use the room, so he came
in and moved a lot of the material over into an empty room, so a
lot of _these records were over in that room, unlocked for 4 or 5
months, and I did not know they were there and now when I looked
around to find these checks, I don't know where they are.
Q. Will you please file the pay roll summaries that you have in
vour hand?
A. I will.
The Court: I will ask the stenographer to mark the papers handed her by Mr. Neff Defendant's Exhibit No. 2-Pay Roll Summary
of J. P. Neff & Son, Incorporated, dated September 15th to September 26, 1941, and subsequent sheets through the month of October, 1941.
· Mr. White: Defendant rests his case.
page 213 ~REBUTTAL TESTIMONY FOR PLAINTIFF:

J.

W. CLEMMER RECALLED:
DIRECT EXAMINATION

BY MR. TAYLOR:
Q. You testified on this case on yesterday that you worked in the
Neff Orchard in 1941? ·
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A. Yes, sir.

Q. And that your duties were to see the trucks were loaded?
A. Yes, sir.

Q. And that you knew the truck known as Miss Betsy?
lVIr. White: We object to any evidence being introduced at this
time unless it is rebuttal testimony.
MR. TAYLOR:
Q. Your testimony was that you saw that same truck that was
known as the Burford truck, the Betsy truck, at West View the
following morning. It has since then been testified in this case by
Mr. Campbell that that truck at West View was a blue truck and
not a black truck as you have described it? Do you wish to change
your testimony?
A. No, sir, I will not change my testimony. I did not stop my
car when I come along and I saw the truck and I said to my wifeQ. Just tell the jury what you saw; you cannot state
page 214~what you said to your wife.
'
A. ·I come along there and I saw this truck sta:nding
there and I knowed the truck and knowed it was Frank's truck, and
I knowed nothing more until I went to the church and then I heard
of the accident.
Q. You knew it was Frank's truck?
A. Yes, sir.
Q. You still tell this jury that was the truck that was known as
Frank Burford's truck and as Betsy?
A. Yes, sir.

CROSS EXAMINATION

Q. How many trucks were operated here in this locality by the
Neff Company?
A. It was four part of the time.
Q. Four apple trucks?
A. Yes, sir, and two pick-up trucks part of the time.
Q. What kind of trucks were the four apple trucks?
A. One of them was a truck with red fenders on it;· Roosevelt
Wells, a colored man, drove that truck.
Q. What make was it?
A. I don't know.
Q. What color was the cab?
A. The cab was black.
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Q. And it had red fenders?
A. Yes, sir.
Q. What about the body and the bed?
page 215 ~ A. Not painted at all, a slat bed, a new bed; was not
painted at all.
Q. What about the others?
A. Another black truck that Melvin Ripley drove, which had
a black bed and narrow slates on it. That was the one Roosevelt
drove. Burford' s truck was a black truck ; the bed of wooden
hoards. The front encl of Burford's truck, the side boards you
could pull up on side. I guess it would be 4 feet maybe; take out
that one end of it and that shorter part was painted green and the
back boards, I would not say they were painted yellow or painted
at all hut that shorter part or gate was painted green.
Q. Do you mean to say the end of this truck had boards at the
back? · .
A. No, sir, not a truck with boards at the back end. Another
truck there, I just cannot hardly describe that, a ·truck not used
all the time ; used in between times, and I cannot describe that
truck. Different drivers drove that truck days now and then, and
sometimes we used four trucks.
Q. \iVhat color was it?
A. I think it was a black truck.
Q. What color was the bed or body?
A. It was a bed on that truck, the bed was not near as high as
the others. The other three trucks we could put 140 bushels of
apples on it. This other truck not put that many on it, 3 on the
side and two in the middle and other two on the outside.
page 216 ~ Q. That was Burford's truck?
A. No, sir.
Q. Do you know anything of the trucks involved in the accident
on Franklin Hill before this accident occurred?
A. I come along and saw the two trucks sitting on the road.
One truck that Melvin drove was in the accident and one. truck
that Burford drove was in the accident, but he was not driving it
at the time of the accident.
Q. You say the Melvin Ripley truck was involved in the Franklin Hill accident?
A. Yes, sir.
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Q. Another truck that Frank Burford drove was also involved,
but he was not driving it that day?
A. Yes, sir.
Q. What kind of truck was Ripley's truck?
A. A black truck.
·
Q. What. kind was this other truck?
A. Frank's truck, the body part was black.
Q. Do you know whether those two trucks were driven between
the time of the Franklin Hill accident and this accident involved
here?
A. I don't think the Burford truck had been driven at all, only
except taken from the packing house to the cold storage.
Q. But you do think the Ripley truck was used?
A. Yes, sir, Frank hauled apples on it on Saturday.
Q. The truck you identify that Burford was driving on Saturday
was what you call the Ripley truck?
A. Yes, sir.
page 217 ~ Q. That was the Ripley truck involved in the Franklin
Hill accident?
A. Yes, sir.
Q. You do not think the other truck had been driven, except over
at the· packing house?
A. Yes, sir.
Q. You also do not think that was the truck involved in this
accident.
A. That Burford truck was.
Q. You mean involved in the accident on Franklin Hill?
A.· Yes, sir, it was the one involved in the accident.
Q. The Burford truck you understand was put out of commission in the Franklin Hill accident and only used at the packing
house several times, was the one involved in the accident out here?
A. Yes, sir.
·
REDIRECT EXAMINATION

BY MR. TAYLOR:
Q. That truck was always known as the Burford truck?
A. Yes, sir.
\Vitness leaves the stand.
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page 2~8~HARRY BURNETT, a witness of lawful age, called
on behalf of the plaintiff, after being duly sworn, testified as follows :
DIRECT EXAMINATION

BY MR. CURRY:
Q. You are clerk of the Circuit Court of Augusta County?
A. Yes, sir.
Q. How long have you been clerk?
A. A good many years; quite a long time.
Q. You have been clerk of the Circuit Court for many years and
are still clerk?
A. Yes, sir.
Q. You live in Staunton?
A. Yes, sir.
Q. Are you ac·qu;iinted with a man by the name of John Maybush? ·
A. Yes·, sir.
Q. How long have you known him?
A. 15 to 20 years.
Q. Do you know his general reputation in the community for
truth and veracity?
, . A. I do not recall anybody ever questioning it. As far as I
know it is all right.
Q. Did you ever hear any one question it?
A. No, sir.
Q. Do you lno,v -his general reputation for truth and veracity?
A.. Yes, sir.' - ....
Q. From what )ro~ know is that reputation good or bad?
A. As far as i_ know it is good.
page 219 ~ Q. From what you know of his general reputation, and
founding your judgment on that general reputation,
would you believe: him on oath in a matter in which he is not in-·
terested ?
· ~ - · · · ·· ·
A. Yes, sir. I would believe most everybody on oath; very few
people I would, que~tion~
CROSS EXAMINATION
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BY MR. TIMBERLAKE:
Q. When you were asked if you knew his reputation, your answer was that you had not heard it questioned. Do you know affirmatively that it is good. It is a fact that you never heard it discussed, but do you undertake to say positively that his reputation
for truth and veracity is good?
A. As far as I know it is good.
The Court: The courts have said a man who has not heard it
questioned can say so and that is sufficient.
MR. TIMBERLAKE:
Q. What is the extent of your association with John Maybush
and the people he moved about with?
A. I have just seen him about town for a good many years.
Q. Do you come in contact with his friends and associates?
A. I never associated with Mr. Maybusy, but see him frequently
on the street.
Q. You see him and pass the time of day?
A. Yes, sir.
Q. You have no occasion to mix about with his friends and associates?
page 220 ~ A. I do not associate with Mr. Maybush.
Q. Or his friends or associates?
A. No, sir.

REDIRECT EXAMINATION

BY MR. TAYLOR:
Q. Do you associate with people that he has been working for ?
A. I have business transactions with a good many people.
Q'. Do you know who·he has been working for lately?
A. I understand he has been working for Mr. Tullidge.
Q. Do you know he was working for other people?
A. I don't know just exactly where he works.
Q. Has he ever worked for voti? -·
A. I cannot recall whether he ever did any work for me.
.;

RECROSS EXAMINATION

BY MR. TIMBERLAKE:
Q. Do you know whether he has been working for Mr. Curry?
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A. I have seen him in Mr. Curry's office and I suppose he does
work for Mr. Curry.
Witness leaves the stand.
page 221 ~A. LEE KNOWLES, another witness of lawful age,
called on behalf of the plaintiff, after being duly sworn,
testified as follows :
DIRECT EXAMINATION
BY MR. CURRY:
Q. You live in Staunton?
A. Yes, sir.
Q. How long have you lived in Staunton?
A. Since 1883.
Q. What is your business?
A. Real estate.
Q. Are you acquainted with a man by the name of John Maybush?
A. Is he the man who used to attend to your horse?
Q. Yes, sir.
A. I do not know his first name; I always called him Mr. Maybush.
Q. How long have you known him?
A. 10 or 15 years.
Q. Do you know his general reputation for truthfulness?
A. I never heard it questioned one way or the other.
Q. From what you know of his reputation would you believe
him on oath in a matte·r in which he was not interested?
A. I think so; I know of no reason why I should not.
Q. You never heard his reputation for truth questioned?
A. No, sir.
page 222~

CROSS EXAMINATION

BY MR. WHITE:
Q. You only know the man by reference to Mr. Curry as to
whether o.r not he is the same man that worked for him, attending
to his horse?
A. I know him when I see him.
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Q. Do you 'have occasion, socially or otherwise, to associate with
Maybush or his friends and acquaintances at all?
A. I do not know his friends or acquaintances. I do not know
whether he has a brother or sister.
Q. Do you have occasion to associate with any one who is a
friend or acquaintance of his, either socially or otherwise?
A. I do not know. I have known him when I had my office
over here; see him half a dozen times a day.
Q. Where going?
A. Standing outside the office, or in my office.
Q. \i\Then you had your office across the alley?
A. At Court Place.
Q. Is that the same office building that Mr. Curry had his office
in?
A. Yes, sir. I knew he was working as a hostler for Mr. Curry
and he would come around there and often talk. Sometimes come
on a horse and sometimes talking about a horse. He came into
my office at least a hundred times in those seven years. I knew his
.
name was Maybish, but I did not· know his first name.
page 223 ~ Witness leaves the stand and passing out of the court
room said: "Here is the man right here, I am talking
about." ( indicating John Maybush, who had formerly testified.)
GEORGE ll. TULLIDGE, another witness of lawful age, called
on behalf of the plaintiff, after being duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. TAYLOR:
Q. What is your business?
A. Insurance business mostly.
Q. You are a member of the City Council of Staunton?
A. Yes, sir.
Q. How long have you lived in Staunton?
A. About 18 years.
Q. Do you know John Maybush?
A. Yes, sir.
Q. Do you know his reputation in Staunton for truth and veracity?
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A. I never heard anything to the contrary; I never heard anything that was derogatory to him.
Q. Judge by that reputation, as you know it, would you believe
him on oath?
A. I have every reason to believe him, yes sit.
page 224~

CROSS EXAMINATION

BY MR. TIMBERLAKE:
Q. How long has Mr. Maybush worked for you?
A. About 6 months.

Q. Have you ever had occasion to come in social contact with
his friends and associates and any discussion arise and come up as
to his reputation?
A. No, sir, the only association I have is that he works for me
as janitor of a building, and before I hired him I investigated him
as well as I could and every one said he would be ~atisfactory. I
was careful about that, because I gave him keys to the offices, and
he has been satisfactory so long as I have had him.
Witness leaves the stand.
Mr. Taylor: The plaintiff rests his case.
IN CHAMBERS:
Mr. Timberlake: The defendant wishes to move that the plaintiff's evidence be stricken; and, in support of that motion, we submit
the following grounds :
In the first place, the situation at this state of the case is far
different than what it was at the completion of plaintiff's evidence
in view of the fact that while it is undoubtedly true and the rule that
applies in this case that the proof of ownership, certainly
page 225 ~when strengthened by the proof that the alleged operator
was in the employment of the owner, creates a prima
f acie case and sustairis the claim that the truck was being operated
on the owner's business· by an employee, or servant, or agent, who
is acting within the scope of his authority and on his master's business. That was the situation at the completion of plaintiff's evidence ; but the situation now is far different. There is undisputed
evidence and evidence about which there is no conflict to this effect:
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( 1) That the truck involved in this accident was a truck which
was disabled and out of use on the defendant's lot at the defendant's
packing house :
(2) That the alleged driver, Burford, had received positive instructions, both from Finley Campbell, the defendant's manager,
and from J. P. Neff, the defendant's president, that he was not to
use that truck;
( 3) Further, that Burford received a note of instructions from
the defendant's manager, Finley Campbell, upon his reaching the
packing house on the afternoon of this accident, outlining and directing specifically what he should do. That note, as is shown by
the evidence, instructed Burford to take his truck, which was ready
for operation there on the lot, to put apple boxes on the truck and
haul them to the Curry Orchard. Afterwards he was free to go
to his home in the truck, as the truck drivers were permitted to do,
according to the evidence, at the completion of the day's work.
( 4) That, absolutely contrary to these instructions and
page 226 ~to previous instruction, Burford-if he was the driver
1
and the only evidence in this case is that he was the driver
-did not even mistakenly take this injured and damaged truck.
We know this by the fact that the license plate had to be removed
from the truck that he was instructed to use and put on the disabled
truck, and that he undertook to drive out the road, both in the
direction of the Curry Orchard and of his home. There is no dispute in the.evidence that his motive was not to car~y out the orders
and instructions of his employer in the conduct of his business for
the fact that his direction in going to the Curry Orchard was to take
apple boxes is undisputed and it is undisputed that .there were no
apple boxes in the damaged truck, and he obviously had no reason
to go to the Curry Orchard as he was instructed to do. The only
inference is that he was on his way horn~ on a truck he was ordered
not to take and in direct contradiction of and violation of the orders
given him by his employer.
There are several recent cases of our Court of Appeals that deal
with that subject.
In the case of Barnes v. Hampton, decided in the Special Court
of Appeals of Virginia, 141 S. E., 836, opinion by Judge McLemore, the opinion states this :
"The parties will be ref erred to as they appear in the trial court
wherein plaintiff by his next friend obtained a judgment,
page 227 ~upon a motion against defendant and W. S. Marts for
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the sum of $2,500 for i.nJuries sustained when struck by
an automobile being operated by W. S. Marts.
Defendant Stella Barnes resided at 62 Church Street, Nor folk,
and was the owner of a Buick automobile which she sometimes
drove herself but which was ~sually driven by Marts when she was
riding therein. He also resided at No. 62 Church Street and on
several occasions had driven this car for his own pleasure, or convenience, as well as when on missions for its owner. He was not
employed by defendant.
On Sunday afternoon October 17, 1936, Marts took the car to
Ocean View, w\}ere defendant was spending the day and night, using the same at her request to bring to the View for a social call
some friend of defendant. She also requested him to take the friend
back to Norfolk, about eight miles, and to bring certain articles
from the city residence to the View, and to be back by 6 p. m.
Under these instructions he took the friend back to Nor folk in
the afternoon, but did not bring back to Ocean View the articles she
had requested him to get, nor did he go back to the View at all.
Between 9 and 10 o'clock at night Marts while driving this car on
Park Avenue in the direction of Virginia Beach and in a different
section of the city, struck and injured the plaintiff, an inpage 228~fant of about 12 years, as a result of which a joint judgment was obtained against him and the plaintiff in ei:ror
for $2500.
The error assigned in the petition is in the following words :
"The court erred in having overruled the defendant's
motion to set aside the verdict as contrary to the law and
evidence and grant a new trial, and for having refused to
set aside the verdict and enter up judgment for the defendant because the verdict against your petitioner was
plainly wro~g and without evidence to support it."
In dealing with that question, the Court safd this:
"The defendant, not being in the car at the time of the accident,
can only be required to answer for Marts' wrongful acts, provided
he was acting for her, or was subject to her orders or control.
''The doctrine of respondent superior applies only when the relatiori of master and servant is shown to exist between the wrongdoer and the person sought to be charged for the result of some
neglect or wrong at the time and in respect to the very transaction
out of which the injury arose. Blair v. Broadwater, 121 Va. 301,
308, (3 S. E. 632,634 (L. R. A. 1918 SA, 1011)."
page 229 ~And going back there, the Court says this:
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"It is entirely true that the relation of master and
servant being once established places upon those attempting to escape its legal consequences the burden of showing
the relation to have terminated at the t"ime of the accident,
Crowell v. Duncan, 145 Va. 489, 134 S. E. 576, 50 A.L.R.
1425."
An·d then the Court deals with the affidavit that was filed just as
in the present case.
Referring to the other more recent case of Kavanaugh v. Wheeling, 7 S. -E. ( 2d. Series), 125 :
"This action was brought by C. W. Wheeling against B. J. and
F. P. Kavanaugh, partners, trading as the Lynchburg Rendering
Company, and Thomas J. Hurley, to recover damages for personal
injuries caused by the negligent operation of an automobile belonging to the Lynchburg Rendering Company, and driven oy Hurley, an employee of that firm.
B. J. and F. P. Kavanaugh, sometimes referred to as the defendants, plead the general issue and filed an affidavit, under Virginia
Code, 1936, section 6126, denying that their automobile at the time
of collision, was being operated or controlled by them, or was being used in their business or within the scope of Hurley's employment. In their grounds of defense they further set out
page 230 that Hurley, without their knowledge or consent, >was on
a mission of his own, in positive violation of his instructions.
Hurley was not represented by counsel in the trial court and
made no def e~e to the charge against him. The jury returned a
verdict against all of the defendants.
It is not now questioned that the collision was a result solely of
the negligence of Hurley. The extent of Wheeling's injuries and
the amount of his damages are not in issue. Hurley is not one of
the petitioners here. The judgment as to him is final.
Our inqttiry and the true test of the liability of the master in
this case is not whether the act charged to the servant was done
during the e.."'Cistence of the servant's employment, but whether it
was within the course of the servant's employment or outside of
it." ( Citing cases).
In dealing with the evidence this stat~ment is made :
"First, the plaintiff and certain witnesses testified to the uncontroverted facts of the collision. Hurley was then called as an adverse witness. He testified. that he had been employed regularly by
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the defendants for about three and one-half years. His principal
duties were in the office; but frequently he was sent out
page 231 ~by his company on trips to receive, deliver or check merchandise. At such times, he drove a motor vehicle belonging to the company. On May 19, 1938, he was directed by his
employers to take their car, a two-door Dodge sedan, to proceed
to Winston-Salem, North Carolina,' and there to check a shipment
of hides. He left Lynchburg about one p. m., expecting to return
that day. He followed the usual route through Chatham and Danville, arriving in Winston-Salem between four-thirty and five p. m.
He knew that his employers had issued specific instructions to their
employees forbidding them, under any circumstances, to use the
company's motor vehicles for personal business or to pick up passengers to ride in them, yet he had contrary to orders, carried with
him on his trip from Lynchburg, a friend, A. L. Marcotte, who
had no business relationship with the defendants, and was not engaged in the discharge of any duty to them. Upon his_ arrival at
Winston-Salem, he found that the buyer of the hides, having let
his help off, could not take delivery, and that he, Hurley, would be
unable to perform, that day, the task for which he had been sent.
He thereupon called F. P. Kavanaugh by ,telephone and told him
that he would not be able to check the hides until the next morning.
He was instructed by Kavanaugh to spend the night in WinstonSalem, finish his work the next morning and then return
page 232 ~to Lynchburg. He reported these facts to his friend,
Marcotte. Marcotte replied that he had to be at work in
Lynchburg early the next morning, and asked Hurley to take him
to Danville, where he might be able to get a ride to Lynchburg.
This Hurley did, and the trip to Danville was sately made. They
waited there about fifteen minutes, while Marcotte attempted, without success, to get a ride to Lynchburg. Thereupon, Hurley undertook to carry him on to Chatham, where a similar effort could
be made. Shortly after they left Danville, the collision with the
plaintiff's car occurred. He further said that the sole purpose of
the trip on which he was engaged, at the time of the collision was
to get Marcotte back to Lynchburg; that he was attending to no
business for his employers ; that his employers had no interest in
the task of accommodating Marcotte; 3i]d· that, during the entire
time of his return trip, he was off duty, free to come and go as
he personally pleased."
The Court: I am entirely familiar with that case. I was not
familiar with the oth~r one.
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Mr. Timberlake: What is particularly pertinent here is what
the Court says wherein proof that the automobile was owned by
the defendant establishes a prima facie case that it was being used
on defendant's business has been rebutted by positive evidence:
page 233 ~ "In Virginia, we have followed the rule adopted by the
great weight of authority that in an action for injuries
caused by the negligent operation of an automobile proof that the
automobile was owned by the defendant establishes a prima facie
case that the automobile was being operated by the defendant or
some one for him, under circumstances making him liable, therefor.
However, this is merely an inference or presumption that may be
rebutted, with the burden of overcoming it resting upon the defendant. ( Citing cases)
The presumption has been 3:dopted by the courts as a reasonable
rule because of the inconvenience, difficulty and, in a great many
cases, the impossibility of otherwise proving by affirmative evidence
that the driver of the vehicle was acting under the control and direction of the owner. Law of Automobiles (Michie) pages 400,
403; 42 A.L.R. 900, 96 A.L.R. 634.
This prima facie presumption, like other presumptions, cannot
stand in the face of positive facts to the contrary. It is not based
on an inference that is necessarily true because of the proof of
certain facts. It is not necessarily true that an automobile is being
used in the business of its owner because the facts show it was
owned by him and was being operated by one in his general employ.
The proof of these facts creates an inference or prepage 234 ~sumption that it was so used, but they do not prove ~hat
it was actually in the owner's business. Therefore, if the
presumption thus created is rebutted or overcome by substantial
evidence showing the true facts to be to the contrary, the presumption disappears. Presumptions give way to ascertained or established facts.
"Presumptions are indulged (in) to supply the place of facts;
they are never allowed against ascertained and established facts.
When these appear, presumptions disappear." ( Citing authorities)
In this case the prima facie presumption is overcome by evidence
of the most positive character that Hurley was acting contrary to
the terms and course of his imployment. If we discard the evidence of Hurley as being discredited, and that, as we have seen,
is as far as we can go, there remains the evidence of two witnesses,
Kavanaugh and Marcotte, in absolute contradiction of the truth of
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the presumption. There is not the slightest contradiction of defendants' instructions to· their employees, of Hurley's complete
knowledge of such instructions, or of the specific instructions to
Hurley in the telephone call of May 19th, or any contradiction of
Marcotte as to the reason for the night trip from Winston-Salem."
In the present case we have equally positive instructions give to
the employee, three sets of instructions, all of which were
page 235 ~violated by Burford. In the first place, he asked Campbell if he could use the truck down at the packing house
when it was fixed. Campbell told him it would not be finished and
he did not· kn0w when it would be finished. He asked Mr. Neff
if he could use it, and Mr. Neff told him he could not. He drove
into the packing house and got the written note of the defendant
that told him to take the truck left to be repaired the evening before
and take a load of boxes to the Curry Orchard. He did not' follo,v these instructions. He took the trouble to take the license
place off the truck he had been directed to use on his master's business and put it on the other truck that he knew-and others knew
-was not being used and was unfit to be used, or was certainly
assumed and treated as such, and deliberately goes out to his home.
Certainly not to the Curry Orchard, for the only reason to go to
the Curry Orchard was to carry the boxes. As to that evidence,
there is no conflict.
One thing that gave us some concern was this: There was some
confusion injected by Mr. Clemmer's testimony in chief, but his
testimony, when called back in rebuttal, clarified that situation. He
testified ,positively in rebuttal that the truck that he looked upon
and thought of as Burford's truck, was the truck that was disabled.
on the lot and the same truck involved in the accident. Before he
was called back to testify in rebuttal the inference that might have
been drawn from his testimony was the truck that Burford had
· been using preceding the accident was the same truck that
page 236 ~was involved in the accident. He came back-and regardless of the name of Betsy and any confusion about
what trqck was called Betsy-he testified that the truck that was
disabled and out of use had been used by Burford and was the
Burford truck. If right in his conclusion, he still says that the
truck involved in this accident was the disabled truck that Burford
was positively instructed not to use and the truck that Burford had
to remove a license plate from another truck and put on it, which
he d~d on his own hook and not in carrying on the business of his
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employer to carry boxes to the Curry Orchard. There is no conflict in any of that evidence.
Mr. Taylor: Counsel for plaintiff do not care to reply.
The Court: Cases like the one in judgment here fall into one of
three classes. In Dra/ie v. Norfolk Steam Laundry Corporation,
116 S.E., 671, opinion by Judge Kelly, he says this:
" ( 1) Where the deviation is slight and not unusual,
the court may as a matter of law determine that the servant was acting within the scope of his employment; ( 2)
. where the deviation is very marked and unusual, the
court may determine that the servant was not acting within the scope of his employment; ( 3) where the facts leave
the case between these two extremes, the question should
be left to the jury."
page 237 ~ What concerns me about this case is this : In the light
of the classification into which it might fall and which I
have just quoted-assuming for the sake of argument and expressing no opinion about it,-that Burford was on the company's.
business and acting within the scope of his employment, what was
the effect of his absolutely ignoring or even wilfully disobeying
the orders of his master in taking the truck and driving it to his
home. I am inclined to think that this case falls within the two
extremes, which Judge Kelly speaks of and that it ought to be submitted to the jury. However, I am going to do this-as I have a
right to do. Instead of passing on this motion now, I will reserve
my opinion and submit the case to the jury, and I think I am following a safe and prudent course in letting it go to the jury. But
if I determine that Burford wilfully disobeyed the instructions of
the master, then I will p~ss on the matter. I am not familiar with
the cases and I wish to study them.
The trouble about this case is that Burford, under the instructions, had he followed them, did have a right to go to the Curry
Orchard and did have a right to go home and also to go to Albemarle to get men. He did take a truck he had no right to take,
but he was on his way home. Even if he was acting within the
course of his employment,: I am not certain about the direct disobedience of his master's orders.
For these reasons, I am going to submit it to the jury.
page 238~Mr. Timberlake: Defendant, by counsel, excepts to the
Court's ruling, and refusal to grant the motion asked for.
At this point, court adjourned and reconvened on June 4, 1943,
at 9 :30 A. M., at which time Court and counsel, in Chambers, took
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up the consideration of the instructions offered by counsel for plain-

tiff and defendant.
page 239~

DEFENDANT'S EXHIBIT NO. 1

(Note from Finley Campbell)
Frank leave the load on Truck take your Truck and Boxes to
Currey then come to Packing Shed in the morning and get the
Truck and go after the men.
Fin
page240~VIRGINIA: IN THE CIRCUIT COURT OF
AUGUSTA COUNTY.
'WILLIAM ROY HOOVER, ADMINISTRATOR OF
ROSA LEE HOOVER, DECEASED.

v.

J.P. NEFF AND SON, INCORPORATED.
CERTIFICATE NO. 1
Certificate of the Trial Court certifying all the evidence in the case.
The foregoing evidence contained in the stenographer's report of
the evidence, including the exhibits filed by each party to the suit,
is the evidence and all the evidence that was produced before the
jury in the trial of this case; the said Certificate No. 1 having been
tendered to the undersigned on August 23rd, 1943, after notice
to defendant's attorneys as required by law.
TESTE: this 30th day of August, 1943.
FLORIDUS S. CROSBY, Judge.
Tendered Aug. 23, 1943
F. S. C.
page 241 ~

CERTIFICATE NO. 2

The following instructions were given to the jury by the trial
court on the trial of this case:
The first instruction, Instruction No. 1, was given by the court
on .its own motion, and was excepted to by the defendant which the
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plaintiff had not notice of in the defendant's statement of defense,
and the plaintiff excepted to the giving of Instruction No. 1, which
instruction is as follows :
THE COURT'S INSTRUCTION NO. 1
The Court instructs the jury that leaving the defendant's truck
on Route 254 at dusk, or just as nightJall was coming, without
flares or lights and unattended, was negligence as a matter of law.
And if th~y believe from the evidence that at the time of committing the said negligence the said Burford was an employee of
the defendant and acting within the scqpe of his employment and
about his employer's business, and not acting in conflict with material orders and instructions given him by the defendant, either oral
or verbal, and communicated to him, then they should find for the
plaintiff.
Mr. Timberlake: Counsel for defendants except to this instruction on the grounds that there is no evidence to support a finding
of fact by the jury that Burford was not acting in conflict with
material orders and instructions given him by the defendant, or
that Burford was acting on his employer's business at the time and
place of the accident complained of
page 242 ~ The following instruction asked for by the plaintiff
was modified by the Court :
PLAINTIFF'S INSTRUCTION NO. 7
The Court instructs the jury that the presumption of law is that
Burford, the driver of the Neff truck, was a servant of the defendant corporation, and it is for the jury to determine, from the evidence in this case whether or not the driver of the said truck was
acting within the scope of his authority as an employee of the defendant corporation, and the jury are instructed that in determining
this question they must consider all of the evidence in the case,
direct and circumstantial, and the jury are told by the Court that
circumstantial evidence is legal and competent to be considered together with all other evidence in the case; and if the defendant corporation claims th~t the driver of the truck was not acting for the
corporation, then the burden of proof is on the defendant to establish this by a preponderance of the evidence to the satisfaction
of the jury.
This instruction was modified by the Court as No. 7-A.
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PLAINTIFF'S MODIFIED INSTRUCTION NO. 7-A.
The Court instructs the jury that it is for them to determine from
the evidence in this case whether or not the driver of the said truck
was acting within the scope of his authority as an employee of the
defendant corporation, and the jury are instructed that in determining this question they must consider all of the evidence in the case,
direct and circumstantial, and the jury are told by the Court that
circumstantial evidence is legal and competent to be considered together with all other evidence in the case; and if the defendant corporation claims that the driver of the truck was not acting
page 243 ~for the corporation or in violation of material orders or
instructions, oral or verbal, communicated to the servant,
then the burden of proof _is on the defendant to establish this by
a preponderance of the evidence to the satisfaction of the jury.
No objection was made by counsel for the plaintiff to the modification of Instruction No. 7, but counsel for the defendant excepted to the giving of Instruction No. 7-A.
Mr. Timberlake: Counsel for defendant except to the granting
of Instruction No. 7-A, on the following grounds:
ln the first place the burden of proof, as referred to in the instruction, has been borne as a matter of law by the uncontradicted
evidence introduced in this case; and this question is not one proper
to be submitted to the jury. In the second place, this instruction
leaves out the issue of whether or not the driver of the defendant's
truck was acting on the business of his employer, as well as within
the scope of his authority, as set forth by the positive orders and
instructions given him by the defendant, all of which along with
their violation, are proven by th~ uncontradicted evidence in this
case.
page 244 ~ 'fhe following instruction, as ask-ed for by the Plaintiff,
was given by .the Court :

PLAINTIFF'S INSTRUCTION NO. 9
The Court instructs the jury that if they should believe after considering alt of the ·evidence in this case and all of the instructions
of the Cou_rt that the plaintiff is entitled to recover, then they may
assess the damages at such sum as they may deem fair and just,
and in so ascertaining the damages they may include such sums as
they deem fair and just by way of solace and comfort to the parents
of the deceased child for their sorrow, suffering and mental anguish
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caused by the death of their child, provided, however, the sum of
·the damages must not exceed the sum sued for, ten thousand dollars, and the jury in their verdict may direct how the damages shall
be distributed between the parents of the child, as there are no other
kin surviving.
Mr. Timberlake: Counsel for defendant except to the giving of
Instruction No. 9 on the ground that there is no evidence to support a finding by the jury, under the evidence •in this case, in favor
of the plaintiff against the defendant.
page 245 ~ The following instructions offered by the defendant
were given by the Court, as asked for :
DEFENDANT'S INSTRUCTION NO. A.
The Court instructs the jury that it is incumbent upon the plaintiff to prove by a preponderance of the evidence that the driver of
the defendant's truck at the time and place of the accident complained of, was the agent of the defendant and was using the truck in
the course of his employment, transacting business for the defendant; and unless the jury believes from the- evidence that the plaintiff has proven these facts by a preponderance of the evidence, they
must find for the defendant.
Counsel for the plaintiff do not objec.t to the giving of ~his instruction.
page 246~ DEFENDANT'S INSTRUCTION NO. B
The Court instructs the jury that liability cannot be cast upon the
defendant because it owned the truck involved in the accident or because Frank Burford, an employee of the defendant, may have
driven the truck to the scene of the accident, unless it is also proven
by a preponderance of the evidence that Frank Burford was using
the truck in question at the time of the accident in the execution
of the defendant's orders or in the doing of its work within the
scope of his employment.
Counsel for the plaintiff do not object to the giving of this instruction.
DEFENDANT'S INSTRUCTION NO. C.
The Court instructs the jury that if they believe from the evidence that the defendant instructed Frank Burford to take a certain
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truck with a load of boxes to the Curry Orchard of the defendant,
and if they further believe from the evidence that, in violation of
orders and without authority from the defendant, he took another
truck of the defendant's, which he knew to be in disrepai"r and unlicensed and started to his home, during the course of which trip
the accident complained of occurred, they must find for the defendant.
Plaintiff excepted to the giving of this instruction on the ground
that it should have been amended as follows : That in the sixth
line, after the word defendant, "and not within the scope of his
employment," should have been added.
page 247~DEFENDANT'S INSTRUCTION NO. D.
The Cour_t instructs the jury that even though Frank Burford
might have driven the defendant's truck to the scene of the accident with the permission of the defendant, if they believe from the
evidence that the trip was made for the pleasure or personal convenience of the said Frank Burford and not in the performance of
his duties or in accordance with the orders and instructions of the
defendant, the jury must find for the defendant.
Counsel for the plaintiff do not object to the giving of this instruction by the Court.
The following instructions offered by the plaintiff were rejected
by the Court :
PLAINTIFF'S INSTRUCTION NO. 1
The Court instructs the jury that the deceased, Rosa Lee Hoover,
was an infant of tender years, a mere baby in arms, and not capable of c~i1tributory negligence or of any negligence whatever;· and
the CourJ further instructs the jury that the deceased, Rosa Lee
Hoover, ~as not only an infant of tender years and incapable of
any kind. of negligence on her part, but that it appears from the
undisputed evidence that she was riding on her mother's lap in the
car owned and operated by her father, and that she, therefore, occupied the position of an invited guest in the car, and, even though
the driver of the car may have been guilty of contributory negligence, that such negligence cannot be imputed to this infant baby,
Rosa Lee Hoover, and if the defendant corporation was guilty of
any negligence whatever that caused or contributed to the death of
this infant baby, then the said defendant corporation is liable.
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page 248~ PLAINTIFF'S INSTRUCTION NO. 2
The Court instructs the jury that the ~ef endant is a corporation
and acts and can only act by its servants and employees, al_!d if the
jury believe from the evidence that the death of the infant child
was cause~ by the negligence of any one of its servants acting for
the defendant, then the defendant is liable for the death of the child.
PLAINTIFF'S INSTRUCTION NO. 3
The C9urt instructs the jury that the road upon which the accident complained of in this case happened is known as Highway No.
254, and is one of the public highways of the County of Augusta,
and along and over which the public had the free right to travel
clear of obstructions of any kind either by car or truck left directly
in the line of travel, and if the jury believe from the evidence that
on the night of t~e 18th day of October, 1941, the infant child,
Rosa Lee Hoover, the deceased, a mere baby in arms, was riding on
its mother's lap in the car, driven by its father, going west along the
said highway in the County of Augusta, and that the said defendant
had negligently left one of its motor trucks standing on the righthand sicl.e of the said highway unattended, and without lights or
flares in the road, directly in the line of travel westward, and at a
point a short distance west of the bridge on the road across Eidson's
Creek, and.that the driver of the car, the father of the deceased, was
not able to see the truck, and without fault on his part ran against
the truck, and in the collision the said infant child was mortally
injured, and died a short time thereafter, then the defendant corporation is liable for damages for the death of the child.
page 249 ~

PLAINTIFF'S INSTRUCTION NO. 4

The Court instructs the jury that, if it believes from the evidence that the driver of the car in which the deceased was riding
was tra veiling on .the right side of the road, he had a right to presume that no obstruction or unlighted object would be parked on
the highw~y.
See Armstrong v. Rose, 170 Vs. 199.
PLAINTIFF'S INSTRUCTION NO. 5.
The Court instructs the jury that if they believe from the evi-
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dence in this case that the trust that caused the mischief, complained of, belonged to the corporation, J. P. Neff & Co., and that it
was driven to where is was left standing on Route 254 by a man
who was ,an employee of the defendant acting for the defendant
corporatism, and within the scope of his authority ; and if they
further b!!lieve that this servant carelessly and negligently left the
truck in the public highway where the injury, complained of, happened, and that the truck was carelessly left unattended without
lights or without any flares in the road to warn of danger; that it
was in the night time, dark, so dark that the driver of the car, in
which the deceased was riding, could not and did not see the danger
from the truck until it was too late to avoid a collision, and that
the car ran against the truck and so injured the infant intestate that
she died shortly thereafter, then the defendant is liable for damages
in this case.
PLAINTIFF'S INSTRUCTION NO. 6
The Court instructs the jury that it is an undisputed fact that
the truck that was left in the highway belongs to the defendant corporation, and if the jury believe from the evidence that the truck
was driven to where it stopped on the highway by a servant of the
defendant, then a prima facie case is made out for the plaintiff,
and the burden shifted to the defendant corporation to establish by
the preponderance of the evidence to the satisfaction of the jury
that the driver of the truck was not acting for the corpage 250 ~poration, but was acting for himself in a matter that did
not concern and was of no interest whatever to the defendant corporation.
PLAINTIFF'S INSTRUCTION NO. ~The court instructs the jury that the failure to call an available
witness possessing peculiar knowledge concerning facts essential to
a party's case, direct or rebutting, or· to examine such witness as to
the facts c_overed by his special knowledge, especially if the witness
be favorable to the party's contention relying instead upon the evidence of witnesses less familiar with the matter, gives rise to an
inference sometimes denominated a "strong presump(ion of law"
that the testimony of such uninterogated witness would not sustain
.
the contention of the party.
See Alta Vista Cotton Mills v. Lane, 133 V. L
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The Court: Plaintiff's Instructions, Numbered 1, 2, 3, 4, 5, and
6 are rejected because the Court has determined that there was
negligence in this case as a matter of law and these instructions
entirely deal with the contributory negligence of the father of the
deceased child or the negligence of the servant of the master, and,
in effect, submit the question to the jury to decide. For this reason
these instructions are rejected. Number 8 is rejected for these
reasons: it deals with the question of the failure to call an av:ailable
witness/ and, of course, it is directed at the failure of either side
to call Burford, the driver of the truck in question. This witness,
as far as the Court knows and understands, is now in Augusta
County and was available to either side. Their reasons for not
calling him are not known to this Court;, but it does not seem proper to grant an instruction offered on behalf of one party directed
against the other party about a matter in which either party could
have acted had they so desired.
Counsel for the plaintiff offered no objection to the rejection of
these instructions.
page 2sq

TESTE: this 30th day of August, 1943, the plaintiff's
Certificate No. 2 having been tendered to the undersigned
on August 23rd, 1943, after notice to defendant's attorneys, as re·
quired by law.
FLORIDUS S. CROSBY, Judge.
Tendered Aug. 23, 1943
F. S. C.
page 252 ~

CERTIFICATE NO. 3

After the closing argument by counsel for the plaintiff and defendant, the jury retired to consider their verdict; and, after a
consideration of three-quarters of an hour, returned to· the Court
room and rendered the following verdict :
"We the jury upon the issue joined find for the plaintiff and
~ssess his damages at $8,000.00. The damages shall be equally
divided between the father and mother of Rosa Lee Hoover, deceased.
LELAND BAKER, Foreman."
MOTION TO SET VERDICT ASIDE:
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Mr. Timberlake: As counsel for the defendant understand, the
motion we made to strike the evidence is still pending before the
Court; but, in order to make our position clear and to keep the record in proper form, we move to set as~e the verdict of the jury
as contrary to the law and the evidence, and without evidence to
support it.
We assume, your Honor, will hear the motion already made and
this one, together, as they cover the same questions.
The Court: The Court will hear argument on the motions just
as soon as the stenographer completes a transcript of the evidence.
· The Court upon motion of the defendant to set aside the verdict
of the jury, as contrary to the law and the evidence, and without
evidence to support it, sustained the motion, and entered
page 253 ~judgment for the defendant, and to the setting aside of
the verdict and entering judgment for the defendant, the
plaintiff excepted, and to the action of the Court' in entering }"udgment on the verdict, on the ground that the evidence in such case
did not warrant such a judgment in favor of the defendant.
Teste: this the 30th day of August, 1943, the said Certificate No.
3 having been tendered to the undersigned on the 23rd day of
August, 1943, after notice to the defendant's attorneys, as required
by law.
FLORIDUS S. CROSBY
Judge of the Circuit Court of
Augusta County, Virginia
Tendered Aug. 23, 1943.
F. S. C.
page 354 ~

And at another day, to-wit: at a Circuit Court held
for Augusta County, Virginia, on the 4th day of June,

1943.

VERDICT OF THE JURY
This day again came the parties by their attorneys and the jury
sworn on vVednesday, to try this issue, appeared in Court persuant
to their adjournment, and after hearing the arguments of counsel,
retired to the Jury Room to consider of a verdict; and after some
time returned into Court and rendered the following verdict, towit: '"We, the Jury, upon the issue joined, find for the Plaintiff
and assess his damages at $8,000.00. The damages shall be equally
divided between the father and mother of Rosa Lee Hoover, de-
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ceased." Signed "Leland Baker, Foreman"; whereupon the defendant, by its attorneys, moved the Court to set aside the said ve"rdict
on the grounds that the said verdict is contrary to the law and the
evidence, and without evidence to support it, which motion, the
Court takes time to consider.
And now at this day, at a Circuit Court held for Augusta County,
Virginia on the 30th day of July, 1943.
JUDGMENT OF THE COURT
This day again came the parties, by their attorneys' and the
Court having maturely considered the motion of the Defendant to
set aside the verdict of the jury rendered in this case at a
page 255 ~former date of this term of the Court, as contrary to the
law and the evidence and without evidence to support it,
for reasons appearing to it doth sustain said motion and it is ac- ·
cordingly adjudged and ordered that the said verdict be and the
same hereby is set aside, and to this ruling and action of the Court
the Plaintiff, by his attorneys excepted.
And the Court being of the opinion that there is sufficient evidence before it to enable it to decide this case on its merits, doth
consider that the Plaintiff, William Roy Hoover, Administrator of
Rosa Lee Hoover, deceased, take nothing by his declaration and
that the defendant, J. P. Neff & Son, Inc., recover its costs in this
behalf expended, to be levied of the goods and chattels of the said
Rosa Lee Hoover, deceased in the hands of the said Administrator
to .be administered, and to this judgn1ent of the Court, the Plaintiff,
by his attorneys, also excepted.
On motion of the plaintiff,. by his attorneys, it is ordered that this
judgment be suspended for the period of ninety (90) days from
this elate, to enable him to apply to the Supreme Court of Appeals
of Virginia for a writ of error, if he be so advised.
page 256 ~ STATE OF VIRGINIA,
COUNTY OF AUGUSTA, To-wit:
I, Harry Burnett, Clerk of the Circuit Court of Augusta County,
Virginia, do certify that the foregoing is a true transcript of the
re~ord and proceedings of said Court in the case of William Ray
Hoover, Administrator of Rosa Lee Hoover, Deceased vs. J. P.
Neff & Son, Inc., as the same appears on file and record in the
· Clerk's Office of said Court. I further certify that it has been made
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to ·appear to me that the notice required by Section 6339 of the
Code of Virginia, of the intention of the plaintiff in said case to
apply for this transcript for the purpose of applying for a writ of
error, has been given to the attorney of record for the defendant
in said case.
Given under my hand this 20th day of September 1943.
HARRY BURNETT
Clerk of the Circuit Court of
the County of Augusta,
Virginia.
Fee for Transcript $10.00
A Copy-Teste:
M. B. \VATTS, Clerk.
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