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IN THE

Supreme Court of Appeals of Virginia
.AT RICHMOND.

· . Record No. 3093
SPENCER ·TILLMAN, Plaintiff in Error,

COMMO~vVEALTff OF VIRGINIA., Defendant in Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDEAS.

To the Honorable Chfof Justice and el1.tstices of tlie Supreme
Coi,rt of.Appeals of V·ir.qinia: ·
Your petitioner, Spencer Tillman, respectfully represents
that he is aggrieved bv a judgment ·of the Corporation Court
of the City o~ Norfolk, Part Two, entered on the 3rd day· of
·August, 1945, whereby your petitioner was sentenced tQ the
penitentiary of Virginia for the period of five years, u:eon
the verdict of a jury theretofore rendered finding him guilty
of murder in the second degre·e and fixing his punishment at
five years in the penitentiary. A transcript of the record in
·said case· accompanies this petition, and from it will appear
the· fallowing facts :
·
STATEMENT-OF FACTS.
Your petitioner on the early· morning of the 16th day of
April, 19i5, fired a shot which resulted in the death of his
2• wife, Estelle Tillman. *The circumstances under which
. the shot was fired, as m6stly disclosed by the testimony
of petitioner, were as follows:
_
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· (As there was no evidence in th~ case -~onttary to hl~ i;esti_;
mony, 'save efforts to 'impeaeh its 'veracity, or to admissions
not inco~sist~lit with· "it in ess·entials, a:µd ;n.9 direct__evidence
in conflict therewith, use of this testimoriv in stating the facts
becomes ·es'sential; under -sµcl:i concltt19ns:' fudeed, a ~erdict 'of
guilty cannot stand, whe~ dir'ectly contiary to such testimony~
even of an accuse~:- Man.sfield;v. Com.. , 1,.46 Va..:"f· ~79; ·Pardu~ v. Com., 183 V:a. ;p;· 277; Spratle! v. 0-om.,.154 Va.,R. 854 ~
Worsham v. Qom.,.184 V.a. P. 192.) .. · .
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Petitioner was a colored longshoreman and. . had been work-:ing three or four. days and ~1ghts p~ior to ?~forid~y,: the· 16th
day of .April; 1946 (the.day of tl!e shoo.ting-·at about 4 A. M;;
on that date.) He was foreman on ,the work and.for twentyseven years had worked as a longshoreman. 'Petitioner mai.n~
tained an~ occupied a· two-stqry ·house in which 't11ere were
seven rooms; and th_ere Iiv~d ther~ at. the ·u:trie-1·· pet~~ioJ!et and
his wife and four oth~rs., to-wit: · Willie. Gallop, Mary Shanon,_
( evidently meaning :M)try Chamb~ee );_ Carrie Scott,.,anq. David
Tillman, _the last_ two ·of wliom were support~d,by petitioner:
One Sunday night; ~h~ 15th day .of ~prq, 1945,_ petitjonel' arrived at his house aJ?·o~t 7 P. ¥- ~ft~r h1s pre~edi~g t]Jree or
f_our days nigh~ and day la~or, an<;l ate supper with his wife
and the ·other person~ last_-~entio:ned. Af.tei: t~~ supper wa~
eaten, petition~r~s .,wif~ __ cal]e_d _him._ in the 4all, and said to
him, ''Iain g9!ng
tonight., . I_:won't be back... I ~!11 g:oi~g
to spend the night_ with Letha Mor~on'!,.and asked him.,1f he
wanted to go with her, but he dec}ined., and she went out
3• down th~ stfeet._ . ( See . testin!o~y oJ •Mary OhaH1hlee,
• , ~ecord, -1?· 57, in corrpbor_ati_on-of p~titiornrr's ~.~le c~llmg bun · out }nto .the ..hall .a!J.c;l then gomg dowll: th_~ s:treet) ~
In t~e first __ stqry_ Qf t~e. house wa~) EL fr_?nt room .o~cupied by
Carrie Scott, and ~ qmu~g roo¢ !lnd kttch~n, a~.<1 rooms ·on
the second: ~oor, the front one .occupied by petttioner and
rooms occupied by Willie G.allop and Mary S~E!no~ (Cham~
blee). Carrie Scott testified that petitioner's ·wife' went out
as stated above, "said she was going to a p~frty";. and ''I
might be late when I g·et in because if you go fo~a:partytim~
slips.'' Record, p. · 22.. Afte~ his_ :wife ~U\~ ·~one; petitione:r
about 9 P. M. went to his room, ancl slept until about 3:30 or
4 A. M.. on the 16th w:1le~ he a,yoke. Before, proceeding to
the relation pf what petitioner did after ·he ·had awaken., it is
necessary to follow as well as _we can th~_ movements of his
wife, -Estelle Tillman. Tha first place as disclosed by the evidence we locate her, after her departure from home, is at the
house of Rose Crandall. Two witnesses ( Mary Bond, Reco;rd,
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.
-p; 116, et seq. and May -B~l_l, .Record, p. 122, et ~eq.) testify to
.

her presence there,_ ·and both say she came th~r~ with a man,
and left with him., Mary Bond fixing ~he! 'time ~ their arrival
··after _12 o 'cl~ck, and· their departure before_· 1 .o'clock, and
May Bell not filing the time of their arrival, but fixing the
time of their departure together at 2 o'cfock. Acc~rding to
the evidence of Carne Soott, the foster mother of the deq·eased, the latter returned to the'Tillrnan house at 2 o'clock,
1tnocked on the window,· and she, Carrie Scott; got up ·from
sleep, and let h.er in, just pulled the latch; and went back to
·per.; Carrie Sctdtt's, ·ro~m; ·and hea_rd the deceased close ·the
door, that she _never said a wQrd to the deceased, and didn't
~top to see her, that she, the witness, went back to sleep, but
she heard deceased talking in the back of the house. Now
to return to the acts of petitioner; as has been said,
4• *after going _to bed &t about 9 A. M. on the night of the
: .15th of -April, .1945, he ~woke about 3 :30 A. M. on the
16th. day of, April, 1945, aroused from slumber by some loud
. noise, and' shortly th~r~after, perhaps 15 minutes, he was led
by the t~ori_tinuous barking of his dog to investigate what the
tr.ouble ~tis. He took a· small calibre pistol out of the drawer
·itnd ·a. stball fia-s~µght;. ~~d ~ent down. t~e step~ to the ~ining
r.oom, and flas:µed 'the _hglit·mto the dmllig room, and d1scov~red his wife lyi:ng on a studio. co11;ch right 1>Y. the door with
her dress up, and in til~ltery with a man unknown to him.
:When he did this, -his~ ~if~ said,. -''J;.;ook out", and she. and
the man 'backed out into tlie kitchfo1 which was about two feet
.from the end of"the couch/th~ m~n ha vmg his pants down and
;~rying to get_ them~µp.; thq_t t~ey ran.into tl!e kitchen towar1s
the back ~oor, and his ~fe said, "No, t4ell:l dogs.,,. (:!?etitioner had sotl!-e apparently fierc~ d(?O'S in.his_ba~k yard); in
the meantime., petitioner had ente_red' th.e di~ing room; gone
around the table and turned OD; the. light; u~able. or fearing
because of the dogs to escape through the back, deceased and
.the man came back to the door. (~et-ween the dining room and
the kitchen) ·about eleven feet from where. petitioner was
standing; that he said to the man ''What in the hell are you
doing ·in .my house at this time in_ the morning with your
clothes off'', and at that, his wife passed .the man something
which, while he could not see exactly, petitioner presumed it to
be a weapon; that the man sprang towards and struck at him
so as to make his way out of the house, and then p~titioner
':fir_ed:at the man, but his wife at that moment stepped between
them, and received the shot' which"· resulted in her death; that
the riuin stumbled and something fell, but petitioner did' not
know at the time wl!_ether it was a. knife; that after he had
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pursued the man and returned to the house, ·he found
.5"" · *an ice-pick on the dining room floor close to where this
all took place; that after he had fired the pistol, he moved
over towards the front door, and the man endeavoring .to
escape through that door passed him~ and he attempted twice
to fire at him, but the pistol hung fire, and the man stumbled
in his flight over some chairs, and petitioner pursued him,
and fired at him twice, having fixed the safetys on the pistol
so it would fir.e after its failure to do so in the house. The
man he shot at ran down the street and into some chicken
coops in fro1_1t of a store kept by one Baxter. (See corroboration of this by Baxter, Record, p. 199). Returning to the
house, he found his wife· dead from the pistol shot fired by
him at the man in the house. Petitioner testified as to the
effect on his mind' and feelings on finding his wife in adultery
with .the man and his fright and distra-µght condition on discovering the pistol shot had killed his wife; he later in his
. fright and ignorance hid the pistol under a pan in his back
yard (Record, p. 149, et seq.); all of petitioner's acts subsequent to the killing, his statements to Officer N owitsky a.re
all explicable and the natural result of the events on the mind
of an igp.orant and unlearned negro ·whose experience in life
was only that of a manual laborer.
FIRST ASSIGNMENT

OF

ERROR.

The trial Court erred in not setting aside the verdict of the
jury on the ground that the evidence was insµfficient in any
view to sustain the verdict of guilty of murder in the second
degree.
· ·
Under the testimony of the petitioner, no verdict exceeding that of manslaughter can be justified; he bad discovered
his wife in the act of adultery with a man in petitioner's own
house., and in shooting at him, he had shot his wife ; on tbat
phase of his evidence he could not legally be convicted of
murder in either degree.· This is a rule· of law, and is not a
mere presumption, and is stated succinctly in 4 Blackstone's
Commentaries, 191 in his usual clear, accurate and for6• cible language as i:follows :
"If a man catches another in the act of adulterv with his
wife, and kills him directly upon the spot, though this was
allowed by the laws of Solon as likewise by the Roman civil
law (if the adulterer was found in the hu,r;band 's own, house)
and also among the ancient Goths, yet in England, it is not
absolutely ranked in the class of justifiable homicide, as in .
1
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case of a forcible rape, but it is rnan.sla'llghter. It is, however,
t.he lowest degree of it, and therefore in such a case the Court
~irected the bwrning in the hand to be·,qently inflicted because
there cottld not be a greater proi,ocation" (Italics supplied).
And in that great fountain of Criminal Law, Yol. 1, Hale's
Pleas of the Crown, the author says:
.

.

'' A commits adultery with B, the wife of C, wlio comes up
and takes him in the very act, and with a staff kills the adulterer upon the place; this is m.a.tn.slaif.,Qhter, and neither murder, nor wnder the privilege of se defendendo" (Italics supplied).
This rule, as laid down in authors., venerable and almost
sacred in the law, is repeated and solidified in recent authorities as will be shown py a Note by Freeman in 92 A:mer. St.
Rep. 214, where it is said, citing cases:
'' The rule of law is well established that if a husband detects his wife in the act of ·adultery apd immediately slays her,
or. her paramour, the law does not entirely justify or excuse
I1im, but holds the provocation sufficient., as a matter of law,
to reduce tl1e killing· to manslaughter. In other words, illicit
sexual intercourse with the wife of another is such a wrong,
and. so obvio~sly calculated to bring on a difficulty with the
husband, that the law recognizes it as a provocation suf. 7* ficient to reduce the killing of the *adulteress or her paramour., or both by the husband, immediately upon detecting them in the ~ct as manslaughter." (Italics supplied.)

It is well settled "that the rule as a matter of law declares
such a killing as manslaughter and also that the rule applies
to the killing· of the wife under such circumstances as to .the
killing of the paramour.
_ See last quotation from Note 92 A. St. R. 214.
· And it follows, therefore, if the defendant shot at his wife
and not at the paramour and killed J1er, he would under the
circumstances be only guilty of manslaughter. However, petitioner testified that when his wife and her paramour, caught
flagrante delicto, fled int9 the kitchen from the dining ·room
and then reappeared, his wife handed her paramour what
petitioner thought was a weapon and the paramour leaped
and struck at him, and he then shot at him. and tbe.. wife was
killed by jumping between them, and in that event, petitione1·
bad a right to invoke in his protection the doctrine of self-
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defense. More will be said hereinafter on this phase of the
case~
.
No substantive evidence contradictory of the testimony of
the petitioner was offereq on the trial. It is true that laboring under the pressure of fear petitioner at first denied to
Officer Nowitsky that he shot his wife, but finally admitted the
fact to Nowitsky and related to him what happened. This. relation (Record, p. 83) of what happened, made t..9 the officer
under conditions not calculated to equanimity differs little,
and that not·in essential matters, from the testimony of petitioner and in the main is corroborative of that testimony.
~he fact that in the course of the several interrogations and
browbeatings and accusations made by this officer to the petitioner h~ made some untrue statement (if he did), is not a
matter of astonishment and while perhaps admissible
s• cannot be made the basis on which to build •a conjectural
case against petitioner or to destroy his testimony which
is the only evidence in the record infor;mative of what really
occurred and for the most part undisputed, except for some
~lig·ht unessential differences in it from what Nowitsky testified petitioner had told him,-and here it may be noted that
Nowitsky's -testimony was based on memory alone (Record,
p. 89) .and is subject to the well settled rule that admissions
"ought to be received with caution because 9f the lia:bility
of witnesses to mistake or misunderstand the admissions
w:hen made, and to remember inaccurately or misrepresent it
afterwards''-Hornet'v. Sveed, 1 P & H, 616; Metro. life
ln.s. Co. v. O'Grady,_ 115 Va. 830,-and this is accentuated .
when as here the. witness is a zealous prosecutor and acting
especially in most if not all the prosecutions for mtJrder in the
Courts of the City of Norfolk, and a chief witness therein and
proud of his record for convictio~s. . .
.
.
. The acts and. behavior of petitioner a£ter discovering the
death of his wife were the natural result of the fear and confusion produced by h1s predicament., and in no manner tends
to destroy the credibility of his testimony.
It is submitted that this case comes under the established
~uie tha:t under sµch circumstances as shown by this record
the te_stimony of the accused is entitled to full credence and
a. verdict contrary to it cannot be su~tained. See !Jfam;fielcl v.
Com., 146 _Va. 279; Svratley v. Com., 154 Va. 854; Patdue. v.
Com., 183 Va. 277; and Worsham v. Oom., 1.84 Va. 192, hereinbefore cited.
lJnder the rule la~d down in thos~ cases, and giving cregence
to the testimony of petitioner, with no substantial evidence.
to refute i:t, and certainly iri view of the fact that no circum-
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stances were shown sufficient beyond a reasonable doubt

9* to *convict petitioner of murder in either th~ first or sec..
. ond degree, the verdict of the jury of guilty of murder in
the second degree cannot stand because no verdict except f9r
mansla ug·hter was possible. .
.
·
The Court· erred in not setting aside the yerdict in t1lhJ case
on the grounds stated ~bove and it is believed this first as. .
signment of error is well taken..
.
·· .

SECOND ASSIGNMENT OF ERROR.
The (] ourt erred _in ,q·iving the jury an instruction on murder in Olfl/!} degree in this case.
The exception of your petitioner to said instruction (Record, p. 211 to p. 21~) should have been sustained.
There was no evidence in the case sufficient to sustain a
verdi~t for murder in either degree and no sufficient· evidence
of murder in any degree to justify such an instruction.
.
· All of this has been pointed out under the First Assignment_
of_Eq-Q~ and what has been said under that heading is applicable here and it i~ not necessary to repeat it•

.

See also: R;oark v. Com., 182 Va. 244.

It is believed the Court erred in giving the instruction and
that this Second Assignment of Error is also well taken.
THIRD ASSiGNArfENT

OF ERROR.

Petitioner assigns as error the action of the trial court in
permitting the Commonwealth's .A~torney t_o question petitioner as to various specific convictions against him, and as
to various arrests of petitioner apparently: '\\-ithout convict~ons., for as$aults, disorderly co~duct upon. and towards
10• other pers~ms mostly women; and *upon his wife before
.. . he married her and afterwards,. and for violation of the
L~ynian Act and keeping a disorderly house, and for driving
an automobile without a permit, and by that means to introduce same as evidence against petitioner such arrests, convictions, etc. ; these various arrests and sometimes conviction
frequently occurring many years ago, to-wit, on the following
dates, to-wit: March, 1930;,. July, . 1931; August 11, l9i.J1;
· .June., 1932; March, 1933; April, 1933; July, 1934; September,
1934; August, 1936 ( conviction of driving an automobile with-
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out a permit); and again August, 1936, for assanlt-(.A.s to
all this see Record, p. 164 to p. 171).
It is apparent that nothing could have been more prejudicial
to ·petitioner and less conducive to a fair trial than these
questi9ns and this evidence, extending over a long· series of
years and much of it so remote as to be of no value except
as creating unfavorable sentiment against petitioner in the
•
minds of the jurors and a probability of his guilt.
It is well .established that ordinarily such evidence of other
crimes is inadmissible and necessitates a new trial. ( See
·Barber v. Com., 182 Va. 858, where Mr. Justice Holt examines
the question in his· usual lucid and forcible language.)
However, in the instant case petitioner had introduced evidence tending to show h,is general reputation for peace and
the Attorney for the Commonwealth seems to have thought
that all this. evidence was admissible as bearing upon and rebutting the .evidence of general reputn:tion for peace introduced in petitioner's behalf: (See Record, p. 170) But in
this the Commonwealth Attorney was mistaken: .
In Vol. 1, Wharton's Criminal Evidence (10th Ed.), Sec.
61, p. 243., it is said :
"Where a defendant has voluntarily put his character in
issue, it is not competent nor relevant to the issue, to
11• admit in rebuttal on the part of *the prosecution evidence of a series of independent facts, each forming a
constituent offence. Rebutting evidence of bad repu,tation
· is, however, always admissible.'' ·
_. A wealth of authority is cited to sustain this text-too many
for citation in this petition, which it is feared is t.oo lengthy,
but we note two :
The leading case on the subject in the 1Jnited States is Com.
v. O'Brien, 119 Mass. 342, 345, 20 Amer. Rep. 325, where the
Court quotes Chief Justice Cockburn ·as laying down the true
rule as to such rebuttal evidence in the following language:
"I think that the evidence (in rebuttal) must be of the same
· character and confined within the same limits-that as the
prisoner can only give evidence of gene·ral good character,
so the evidence called to rebut it must be evidence of the same
general description, etc.''
The New York Court in People v. Greenwall, 168 N; Y. 296~
2 Amer. St. Rep. 415, 419, says on the subject:

Spencer Tillman v. Commonwealth of Virginia

9

·,'Nor was it competent in rebuttal of evidence introduced
by defenqant on his own behalf as to his good character. It
is never proper for the purpose of impeaching the character
of a party or a witness to call witnesses to prove specific acts
of dishonesty, immorality, or crime, etc.''
And the Court cited the O'B1·ien case, supra, and other authorities.
It is thought this Third Assignment of Error is well taken.

FOURTH ASSIGNMENT OF ERROR.
Petitioner assigns as error the action of the trial Court in
admitting in evidence a pistol found in the house of pe12* titioner sometime· after deceased was •slain, which was
not used by the petitioner at the time he fired the shot,
and which admittedly played no part in the killing of deceased (Record, p. 76).
The evidence shows that the decedent was killed by a .25calibre automatic pistol which was found under a pan in the
back yard, and the bullet found in her partly established this~
before the trial of the case petitioner had admitted this and
it was a fact well known to the Commonwealth.
Detective Nowitsky had found in tlie home of petitioner a
32-20 pistol and a dirk directly after he started his investiga.
tions (this is sometimes mistakenly referred to in the tran.
script as a 38 gun or pistol), and he, as a pistol expert, knew
it had not been fired in a long time (Record, p. 93). He filed
them as exhibits in the evidence on the trial. On motion of
petitioner's counsel to exclude this 32-20 pistol and the dirk
or knives on the ground that they had not been used in thP
killing of the woman, which the Commonwealth admitted, th<j
Court excluded the dirk and knives but admitted the 32-2()
pistol in evidence over the .objection and exception of petitioner (Record, pp. 77-78).
·
Of course, it is well settled that the weapon with which a
killing is accomplished found in the possession of an accused
is admissible in evidence, Nicholas' Case, 91 Va. 741, and here
that very weapon, the 25 automatic, was properly in evidence.
But even under that rule, "There must be. some evidence.
however, fr01n whfoh t·he jury may reasonably infer that the
· pistol f ounil in the possession of the accused was that used
in the commission of the crime"-State v. Kehr, 113· Iowa 35,
110 N. W. 149. Here the very pistol used was found and produced on the trial and the other pistol, the 32-20, had no connection with ·it and was irrelevant to any issue in the casf\
and was inadmissible in evidence.

11)
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*Th~ only purpose that c<m1d be subserved by the introduction of this 32-20 pistol was to inflaine the p~~sions of the jury and to lead it to believe that the petitioner
was a despei·ado and kept himself prepaNd to do murder on
any and all occasions and therefqre likely to have committed
murder on this occasion. It cannot be said, it is submitted,
that'under such a ·state of facts petitioner has had a fair trial
and this error when considered along with the Thirq. .Assignment of Error is a demonstration of the unfair trial accorded
petitioner.
·
·
There is a paucity of authorities on this question, perhaps
because none is needed and trial Courts have not often erred
in this respect, but the case of Peqple v. Martin, 13 Cal. App.
96, 108 Pa~. 1034, is ,:i precedent. There it is held that evidence of the possession by accused of various poisons not ip
any way connected with· the crime chargeq. is inadmissible.
See also: McKay v. State (Neb.), Anno. Cas. 1913 B. 1034.
It is submitted tfoit this Fourth Assignment of Errqr shollld
be sustained.
FIFTH ASSIGNMENT OF ERROR.

It is also assig:q.eq. ~s error that the Court er:req. in granting instruction C-1 for the Common~ealth (Record, pp. 211212).

.

· This instruction submitted to th~ jury the question of
whether the accused was guilty of murder. Under the Firs1
Assignment of Error it has already been dempnstrated that
there was no evii!ence in the c~se under which petitioner could
be· found guilty of murder in either the first or second degree, and therefpre there was np evidence to justify or s-q.pport an instruction on that question. This objection to
14* the instruction was pointed out by cpunsel for *petitioner to the trial Court at the time in the following Ian-·
g·uage (Record, p. 212):
·
.
~'I object and except to the action of the· Court in granth~g
Instruction 0-1 for the Commonwealth on the ground th~t
there is no evidence whatsoever to support it, that it h~s ·a
tendency to excite in the minds of the jury a much more e~-.
aggerated case than the evid~nce justifies~ that the defense tn
this case is that the shooting occuqeµ in heat of passion, plus
the greatest provocation, that th~re is no evid~nce whatso_ever to conti:overt this defense, and that once prov<>cati9n ~s
established, the presumption, o_! malice goes out.
·-
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''This is in accordance witp. t4e view ~xpres~ed i11 the Roark
pase, 182 Va.''
.
This states succinctly anc1 ciearly the position and contention of petitioner. on this Fifth Assignment of Error., and it
should be sustained.
· ·

SIXTH ASSIG~:M:ENT OF ERE,OR.
Petttiqner assigns as error the action of the trial Court in
~dmitting statements made by tµe )Vitness Nowitsky to yp-qr
petitioner in which Nowitsky stated to petitioner that the
peti~ioner knew Jiis wtfe was a prostitute and had been livi~g
m h1~ house plyu~g her trade and for that reason, no excit~ment call}e up to cause him to shoot her because of her being
with another ~an; thAt petitioner and his wife· :Jiad been
scrapping for long· ~nough and now you have finally· killed
her, etc., to which as Nowitsky testified; petitton~r repli~d,
'' Captain, you know how it is when you are living with
15* a WOJ?an. I tried .*to get rid of her before'', bµ,t onJ:y
meamng tha~ h~ trieµ, to separate from her (Record, p.
·88).

This evidence was admitt~d on the theory th&t it constituted
an implied admission qr co:qfes~io:n by p~titioner that his
wife was, and had been for years a cqiµmcm prostitute, plyi:p.g
her trade in petitioner's house, and that petitioner knew all ·
this, and could not hijve laborep under aµy provocatiqn at tµ,e
time she was shot.
·· ·
·
'
The evidence of the witn~&S Nowitsky, for twenty-seven
years an investigator for tlw CHY Coroner, is enli~l!tening
as tq the method he pursued; t:qe &ccusations he 'You~q. m~~e
agaiµst a suspect, wheth~r based on facts or s-q.ppoaition (as
witness bis questionjng petitioner. as to his killing her with ~n
ice pick (Record, p. 74) anq. his statement to petitioner that
his fingerprints would be fo-qnd on th~ pi~tol before it h~~
even been examined, and that he was gomg to sp.ow pet1tipner carried the pistol with hµn to and from work each
day), and other statements m~cle by N owitsky to petitio~er
as facts when in reality h~ did_ not know whether they were
true or not. This moqe of procedure ~s a police pra¢tice in
general vogue and not a discovery of N owitsky. ·
Not qnly is this true, but tha whole t~stimony of N()wit~.ky
consists mainly in relating what he di~, and what he sai~l,
in a spirit of self-praise and exhibition of his own powe·rs
and deductions that he made from what he found or imagi"P:~d
to be the facts. The reception of such testimony enables such
a witness to rehearse in the courtroom his views of the -evidence ~n. a most insiduous way fl,nd -amounts in fll~t to ~rgu-
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ment by him from the witness stand always in favor of
16,i.t the guilty of an accused; instead of a simple *statement
made by the petitioner to such an officer we have statements made by the offleer distorted into so-called implied admissions or confessions of an accused under arrest because of
his failure or omission to specifically deny them, and any in-·.
ferrence that they possibly afford.
The evils attendant upon such testimony and its unfair.ness
to an accused and that it should not be admitted are demonstrated by an exhaustive opinion of the Illinois Supreme
Court in People v. Pfanschmidt (Ill.), 1915 A Ann. Cas. 1170,
1186. The opinion on this question is too voluminous for excerpt in a petition already perhaps too long and we ask for
it a perusal by this Court.
But to go further; it was and is sought to infer from this
statement of Nowitsky and the failure of the petitioner to
deny that portion of the same, relative to his wife being a
prostitute and his knowledge thereof, to imply an admission
thereof by him of suc_h fact and knowledge thereof, and thereby
to des,troy any provocation occasioned by the discovery of the
adultery.
·
Under the First Assignment of Error it has been demonstrated that detection of a wife in adultery, in flagrante delicto, by a husband, followed by immediate killing of the wife
or her paramour in and of itself constitutes provocation as
a matter of law, and is not murder, but manslaug·hter-Sic
lea:: scripta est. Whether the heat of passion existed or not,
killing under such circumstances was manslaughter, and not
murder under the law, and evidence that there was no heat
of passion or provocation as a matter of fact is not material.
The good of society demanded such a rule that a hus1
band killing *under such circumstances- should not be
deemed a murderer. This has been the law for ages.
If this is true, the evidence was not admissible to elevate the
alleged shooting to murder in any degree.
The case of Bryan v. Corn., 131 Va. 709, is readily distinguishable. There the husband killed a man under the heat
of passion, as he claimed, engendered by the confession of
his wife of criminal intimacy between her and .the slain man.
He had not detected the wife in adultery and killed the man
· immediately. His whole defense was heat of passion in fact
·and not in law. To rebut this fact evidence was held admissible· to show the wife was an unchaste woman and the defendant knew it.
Again it is to be noted that the act of a~ultery here occurred in the home of your petitioner, and as has been noted
in the quotation, supra, from Blackstone's Commentaries, un-

ri
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· der the Roman law this alone would have justified the killing.
A man might have a wayward wife and miglit frequently pass
over her guilt away from his house in charity and mercy, but
the act in his house adds to its heinousness. Here was an
actual invasion of the sacredness and sa_nctity of a home, not
a constructive invasion.
Certain it is that the mere statement of Nowitsky to petitioner that your wife is a long-time prostitute and you knew
it is a mere charge or acc:µsation and assuredly is not substantive evidence of such charge and knowledge: To convert
such a charge or aceusation into a confession or admission by
petitioner that he knew of the prostitution because such
knowledge is not in t~rms ·denied by him is stretching a
18* mere ipse dixit observation of a witness *into a positive
fact.
Assuredly the mere statement of an officer to an accused
when seeking to obtain an admission from him-when such
statement is in the form of a mere accusation or charge-is
n,0 evidence tliat such statement here, that he knew of the
prostitution, made by the officer is true because the accused
did not deny it; such a statement is a mere. opinion of the
officer and is not converted into a fact by the mere silence of
the accused.
SEVENTH ASSIGNMENT OF ERROR.
P~titioner says the trial Court erred in not setting aside the
verdict of the jury because the evidence shows that the killing· othis wife was either an accia.ent or in self-defense.
By reference to the '' Statement of Facts'' hereinbefore
contained, it will be noted that petitioner testified that the
• paramour of his wife at the time of his discovery of them wa~
handed something by his wife which petitioner took to be a
weapon, and ·that the paramour leaped and struck at him, and
that he then fired the shot which was received by his wife because she· leaped between them, and that the shot was really
:fired at the paramour with no intention on petitioner's part
to kill his wife.
· Tliis testimony of petitioner was not in any way _controverted or disputed, and under the cases, heretofore cited, of
JJ,fansfield v. Com., 146 Va., p. 279; Pardue v. Coni., 183 Va.,
p. 277; Spratley v. Corn:, 154 Va., p. 854; Worsham v. Corn.,
184 Va., p. 192. This 'testimony was entitled to full credit,
and any :finding contrary thereto should not be allowed to
stand.
It is thought that this is !l, valid Assignment of Erro~.·
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ti<CONCLUSION.

Your petitioner for the above reasons prays that a writ
of error and supersedeas may be granted him to the judgment
aforesaid, and that said judgment may be reversed and annulled, the verdict of the jury set aside, and your petitioner
granted a new trial.
In the event a writ of error is awarded to petitioner, this
petition will be adopted as the opening brief.
This petition will be presented-to the Honorable John W.
Eggl~ston, one of the Justices of the Supreme Court of Appeals of Yirginia, at his office in the City of Norfolk, Virg·inia, in vacation, and oral argument thereon is requested.
A copy of this petition has been ·delivered to opposing coun- sel in the trial Court, namely, J. Sydney Smith, Jr., Commonwealth's Attorney of the City of Norfolk, before the presentation thereof, and on, to-wit, the 26th day of October, 1945.
SPENCER TILLMAN, Petitioner.
By T. HELM JONES,
His .Counsel.
T. HELM JONES,
722 National Bank of Commerce Building,
Norfolk, Virginia.
CERTIFICATE.

I, T. Helm J<?nes, an Attorney duly qualified t.o practice,
and practicing in th~ Supreme Court of Appeals of Vir20• ginia, do hereby certify that in my *opinion, the judg.
ment complained of in the for ego mg petition ought to.
be reviewed and reversed by the Supreme Court of Appeals
of Virgini_a.
T. HELM JONES,
722 National Bank of Commerce Building,
Norfolk, Virginia.
Received Oct. 26, 1945.

J. W. E.
Nov. 13, 1945. Writ of error and supersedeas awarded by
the Court. No bond.
M. B. W.
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RECORD
VIRGINIA:
Pleas before the Corporation Court of the City of Nor.,
folk, Part Two, on the 3rd day of August, 1945.
Be it Remembered, that heretofore, to-wit: In the Cor..
poration Court of the City of Norfolk, Part Two, on the 7th
day of· May, 1945, came John F. Small, who was selected by
the Court as Foreman, Hampton Sewell, W. J.· Ralston, Henry
Clay Hofhe~er and Paul L. Joyner, who were sworn a Special Grand Jury of Inquest, in and for the body of the City
of Norfolk, and having received their charge, retired to their
chamber, and after some time returned into Court, and among
other things presented an indictment against Spencer Till~
man, for Murder. A true bill, in the following words and
:figures:
Commonwealth of Virginia,
City of Norfolk, To-wit:
In the Corporation Court_of the City of Norfolk, Part Two_.
The Grand Jurors of the Commonwealth of Virgini~ in and
for the body of the City of Norfolk, and now attending the
said Court, at its May term, 1945, upon their oaths, present
that Spencer Tillman, to-wit, on the 16th day of April in the
year 1945, in the said City of Norfolk, feloniously did kill ancl
murder one Estelle Tillman, against the peace and dignity of.
the Commonwealth of Virginia.
·

J. SYDNEY SMITH, JR.,
Attorney for the Commonwealth.
page 2

~

RETURN.

Commonwealt4 of Virginia
v.
Spencer Tillman.

.

.

FELONY.

Indictment for Murder. A true bill.

J. F. SMALL, Foreman.
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And heretofore: In said Court on the 24th day of May,
1945.
.
Spencer Tillman, who stands indicted for Murder, this day
appeared in Court pursuant to the terms of his recognizance,
and came as well the Attorney for the Commonwealth, and
the _Attorney for the defendant, and upon being arraigned
plead not g,rilty to the said indictment, and thereupon came
twenty lawful men, free from exceptions, having been ob..
tained from the V e1Jiire Facias, duly directed and issued in
accordance with the statute in such cases made and provided.
and summoned by the Sergeant of the City of Norfolk, from
which panel The Commonwealth and the defendant each alternately struck four, leaving the following· jury, to-wit: M. ·
W. Barrett, John J. McDonald, H. L. McCormick, W. D. Norris, Wm. E. Norman, Julian Gilliam, Thomas Amato, Sr.. R.
V. Reynolds, E .. H. Wiley, Arthur Ridgewell, Lloyd E. RicP
and J.B. Sanderlin_, who were sworn the truth of and upou
the premises to speak, and having heard ·part of the evidence,
the Court in its discretion permitted the jury to sepa!ate;,
during the luncheon recess, no objection thereto having been
made by either the Attorney for the Commonwealth or th<:'
accused, or his counsel, and the said jury, at 1 :15
page 3 ~ o'clock P. M., were recessed until 2 :30 o'clock P. M.,
after having been admonished by the Court not to
discuss this case with anyone, except among themselves, nor
permit anyone to discuss the. case with them, nor read any
statement appearing in the newspaper relative to the trial of
this case, during the said recess, and at 2 :30 o'clock P. M.,
_pursuant to the recess ordered, the defendant ag·ain appearet l
in Court pursuant to the terms of his recog'llizance, and again
came the jury heretofore sworn, and· having fully heard t11e
evidence and argument of counsel, returned a verdict in the
following words: "Yve the Jury find Spencer Tillman g'Uilty.
of Murder in the second degree, and fix his punishment at
· five years in the penitentiary.'' Thereupon the said defendant, by counsel, moved the Court to set aside the verdict of
the jury, and grant him a -new trial, on the g·round that th(>
said verdict is contrary to the law and the evidence, the further hearing of which motion is continued.
And heretofore: In said Court on the 7th day of ,Tuly,
1945.
0

•

This day again came the defendant, and the Attorney for
the defendant, and came as ·well the Attorney for the Commonwealth, and the motion for a new trial, heretofore madt>
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on the 24th day of_May, 1945,, having been fully heard by tlll'
. Court, i~ taken under advisement.
.
And now: In said Court on the 3rd day of August, 1945.

/

Spencer Tillman, who stands ·convicted of Murder in thP
2nd degree, this day again appeared in Court pur
page 4 r suant to the terms of his recognizance, and came as
well the Attorney for the Commonwealth and ·the.
Attorney for the defendant, and the motion for a new trial,
heretofore made on the 24th_ day of l\fay, 1945, now havingbeen fully heard and determined by the Court, is over.ruled.
for reasons stated in writing and filed herewith, to which action of the Court in overruling said motion, the defendant,
by counsel, duly excepted. Whereupon it being demanded" of
him if anything for himself he had or knew to say why the
Court should not here and now proceed to pronounce jud~ment against him according to law, and nothing being offered
or alleged in delay of judgment, it is therefore considered by
the Court that the said Spencer Tillman be confined in the
Penitentiary of this Commonwealth for the period of Five
Years, subject to. a credit of no days spent in jail awaiting
trial. And there1,1pon the defendant, by counsel, moved the
Court for time in which to apply for a writ of error to the
foregoing judgment, which motion having been fully heard
and determined ·by the Court, is sustained, and the execution .
of the fore going judgment is hereby postponed until the 1st
day of November, 1945, or until the Supreme Court of Ap-. _
peals shall deny said writ of error if prior thereto.
The following is the opinion referred to in the above order:
Accused asks that the verdict of the jury finding him guiltr
. of murder in the second degree and fixing his punishment at
five years' confinement in the penitentiary be set aside and a
new trial awarded. He urg·es one· assignment of error .the
disposal of which does not require a full statement of the
facts.
,
page 5 } Accused was arrested and charged with the murder of his wife. He denied knowledge of the circumstances of her death. Later, when it appeared that further denial would be useless, he admitted the killin9; but contended it was done in the heat of passion, upon discoverin!-r
his wife in the act of sexual intercourse with another .man.
Police Officer Nowitsky, to whom this admission was made,
testified to his subsequent conversation with the accused a~
follows:

•
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"I said, "Spencer, you know your wife is a prostitute and
· has been living in this house plying her trade for years and
. you know no excitement didn't come up to cause you to shoot
someone on account of ·her being with another man." _I said,
''You two ha vc been scrapping long enough, and now you
have finally killed her. ·what have you got to say about
that¥'' He said, '' Captain, you know how it is when .you are
living with a woman. I tried to get rid of her before''. I
didn't take from that that he tried to kill her before, but I
taken from that because I said he had been scrapping back
and forth that he had been trying to separate from her."
Counsel for accused contends that the statement of Officer
Nowitzky, to the effect that the accused had previous knowledge of the infidelity of his wife, and that she had been plying
her trade as a prostitute in their home, was without foundation in fact, and was therefore inadmissible. Counsel misunderstands the basis. for the allowance of this testimony. Officer Nowitzky's statement standing alone would not have_
been admissible. However, when coupled with the
page 6 ~ accused's failure to deny same, or his evasive answer thereto, the statement itself, together with the
fact of his failure to deny, or his evasive answer, became admissible as some evidence of accused's acquiescence in the
truth of the matter asserted. Experience has shown that an
accused w:fll deny an untrue statement, incriminating in char..
acter, when made in his presence and hearing.
In the instant case the statement was clearly incriminating
in character, as it denied the very foundation of accused's
defense. Nothing could more effectively rebut accuse cl 's, contention that he acted in the heat of passion brought on by the
discovery of his wife in a compromising position than the
fact of knowledge, previously had, that she was a prostitute,
and had for years used their home as a place of assignation~.
Nor is this the type of statement which most men would al-·
low to go unchallenged if· untrue, regardless of whether or
not it was incriminating.
This rule is stated in Wharton's Criminal Evidence (11th
Ed.), Vol. 2, p. 1089, as follows:
"It may be stated as a geheral rule that, when .a statement is made in the presence and hearing of an accused, incriminating in character, and such statement is not denied,
contradicted, or objected to by him, both the statement and
the fact of his failure to deny are admissible on a criminal
trial as evidence of his acquiescence in its truth.''

.

.
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And on page 1093:

'' An evasive answer or one unresponsive to the declaration is tantamount to absolute silence and, when not amount. ing to a denial or 3:n express admission, renders admissible
both the statement and the reply under the ruM as to tacit ad·
missions.' '
While there are certain exceptions to this general
page 7 } rule, it does not appear that the rule itself has been
denied in any of the jurisdictions wherein the· question has arisen; see notes in 80 A. L. R. 123:5, and 115 A. L. R.
1510. The authorities are divided as to the effect of a previous arrest on the admissibility of such an undenied statement.·
Some states hold that the fact that accused was in custody
charged with a crime at the time that the statement was made
does not of itself render it inadmissible; others hold that the
rule should not be applied under such circumstances. See
the notes in American Law Reports her-etofore cited.
In the only Virginia case wherein this general rule has
been discusse.d, Pinn v. Commonwealth, 166 Va.. 727, our Supreme Court recognized the rule, without exception by rea,son of the fact that the defendant was under arrest when the
incriminating statement was made., but reversed and remanded the case, as it appeared that the statement was
promptly and emphatically denied. Under the circumstances,
it may be arg11ed that the Pinn case is of no help in determin':'
ing the position our Supreme Court would take, in a proper
case, on the debated exception. However, at least one of the
two cases cited in the Pinn case as authority for the general
rule (State ·v. Booker, 68 W. Va. 8, 69 S. E. 295; People v.
Harrison, 261 Ill. 517, 104 N. E. 259) may be of some·help in
determining this question.
In bqth cases the accused were under arrest when the incriminating statements were made. The Harrison case was
reversed for the same reasons assigned in the Pinn
page 8 r case. However; for what it is worth, it may be
noted that Illinois does not, and did not .then, recognize the exception in question. Ackerson v. People, 124 Ill.
563, 16 N. E. 847. In the Booker case the Supreme Court of
Appeals of West Virginia specifically held that the "fact he
(accused) was under arrest or in custody at the time is not
of itself excuse for bis failure to speak in denial.''
In any event the instant case does not appear to be one for
the application of this exception, the bijsis of which is the
alleged general belief among men that silence while under
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arrest is most conducive to the welfare of the accused,
whether guilty or not guilty. In the instant case, the accused
labored under no such belief, he did not remain silent when
questioned, but to the contrary he first denied the killing, then
admitted it and to the end of his various conversations with
the authorities attempted to urge matters in mitigation and •
defense thereof.
For the reasons stated the motion for new trial is overmled.
And afterwards : . In said Court on the 22nd day of September, 1945.
This day came the said defendant, by counsel, and tendered
a true and correct copy and report of all the evidence, fo ..
gether with all the motions, objections, and exceptions on the
part of the respective parties, the action of the Court in respect thereto, all the instructions offered, granted, and
amended, the exhibits, and all other incidents and exceptioi;1s
of the respective parties as therein set forth, and the same
were ce~tified and signed by the Court, and are hereby made
a part of the record in this cause, and the aforesaid records
were tendered to the Court, and signed and certipage 9 ~ fled within sixty days of the final judgment.
The following is the record of the testimony, tog·ether with all motions, objections, and exceptions, and the
.action of the Court in respect thereto, anq. all instances of the
trial referred in the above order.
:page 10

~

Virginia :

In the Corporation Court (No. 2) of the City of Norfolk.
Commonwealth of Virginia,

v.

Spencer Tillman (Col.).

NO~CE OF .APPEAL.
To Mr. J. Sydney Smith, Jr.,
Attorney for the Commonwealth:
Please take notice that on the 20th day of September, 1945,
at ten o'clock A. M., or as soon thereafter as I may be heard,
at the Courtroom of the Corporation- Court of the Citv of
Norfolk, Virgini~ (Part 2}, the undersigned will present to

Spencer Tillman v. Commonwealth o_f Virginia

21

the-Hon. J. Hume Taylor, Judge of· said Court, who presided·
over the trial of the above mentioned case, in the Corporation
Court of the Cit.y of Norfolk, Virginia (Part 2), on May 24th,
1945, a stenographic report of the testimony ancl other incidents of the trial in the above case to be authenticated and
verified by him.
And also that the undersigned will, at the same time and
place, request the Clerk of the said Court to make up and deliver to counsel a transcript of the record in the above entitled cause, for the purpose of presenting the same with a
petition to the Supreme Court of Appeals of Virginia for a
writ of error and supersedeas therein.
SPENCER TILLMAN
By T. HELM ·JONES,

Counsel.
Service accepted this 20th day of Sept., 1945.
J. SYDNEY SlvITTH, JR.,
Attorney for the Commonwealth.
page 11
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Virginia :

In the Corporation Court (No. 2) of the City of Norfolk.
Commonwealth of Virginia,

v.

Spencer Tillman (Col.).
RECORD .
. Stenographic report of all the testimony, together with all
the motions, objections, arnd exceptions of the respective parties, the action of the Court in respect thereto., and all other
incidents of the trial of the case of Commonwealth of Virginia v. Spencer Tillman (Col.), tried in the Corporation
Court (No. 2) of the City of Norfolk, Virginia, on May 24,
1945, before the Hon. J. Hume Taylor, Judge of said Court,
and jury.
·
Present: Mr .•J. Sydney Smit.h, Jr., Attorney for the Commonwealth.
Mr. T. Helms Jones, Attorney for the defendant.
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Dr. C. D. J. lJ!acdonald.

page 12 }

The defendant was arraigned and pleaded not
guilty.

The jury was duly selected and sworn.

Mr. Jones: If your Honor please, I would like to have
the witnesses excluded. I would like to make an exception
to the character witnesses. I don't want to exclude them. ·
The .Court: You made the motion to exclude. Any exception will have to come from Mr. Smith.
¥r. Jones: It is up to him.
The Court: Do you wish to make an exception to the character witnesses, Mr. Smith¥.
Mr. Jones: He says it is all right with him.
(The witnesses were thereupon excluded! and opening statements were made by ~ounsel for the respective pa!ties.
DR: C. D. J. 1'IACDONALD,
called as a witness on behalf of the Commonwealth, having
been first duly sworn, testified a~ follows:

page 13} Examined by Mr. Smith:
. ·
Q. You are Dr. C. D. J. :Macdonald Y
. A. Yes.
Q. You are City Coroner, are you noU
A..· Yes, sir, Mr. Smith. Let me find my place here, please,
sir ;· I am sorry.
·
Q. You have been a practicing physician in the City of Nor·
folk for approximately how many years?
A. About thirty-five.
Q. And you have been City Cor9ner for approximately
twenty yea!f?Y
'
A. About twenty years.
Q. In the performance of your duties as City Coroner did
y~u, or not, perform an autopsy upon the body of Estelle
Tillman?
A. I did, sir.
Q. When and where did you perform the autopsy Y
A. I performed the autopsy at the funeral home on Chapel
and Bute Streets. I saw the 'body at 308 Cumberland .Street
and transferred it to the funeral home and autopsied it th~re.Q. When you first saw th~ body at 308 Cumberland Street,
was that in the .City of Norfolk!

\.
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Dr. C. D. J. Jfllacdonald.
A. Yes.

I

Q. What was the position of the body when you

first saw it., and where was it lying, do you .recall Y
A. I saw the body. They called me around noon,
a little before or after, but I don't reinember the exact time,
. but she died early that morning. She was lying o:n the sofa:
at the end of the hall, and I don't know whether it. was a
pining room or sitting room. She was lyi:p.g on the sofa with
her face turned over. The sofa was sitting in this position
(indicating), and the face was turned over, and the head was
lying about the junction of where the sofa slopes to the body
of the sofa. She was over against the wall.
Q. Was she lying lengthwise on the sofa f
A. Yes, sir.
Q. She was lying lengthwise on the sofa in a natur~l posipage 14

ti~Y

~

'

A. Yes, sir. It looked as if she had just turned ove_r and

gone to sleep, so much so that at first it appeared a. natural
death. She was a very large woman and I thought she had
died of a heart condition or apoplexy.
Q. Was she fully clothed, or not 7
A. She was fully clothed. I remember she had a little white
collarette or something on, which I felt a little funny about ·
it. It was turned over with her. As soon as I sent the body .
over I called the Investigator and told him. not to touch it
until I came over there.
Q. ·when you first saw the body lying on th~
·
page 1~ } couch, was the clothing disarranged Y
A. As far as I could see-I never notic~d it particularly, but as far as I could see it was not disarranged.
Q. Were there any bloodstains there Y
A. No., sir, I didn't see any at all.
Q. You bad the body removed to the funeral home?
A. Yes.
Q. And went there and performed an autopsy?
A. Yes.
Q. What did the autopsy show a~ the .cauee of her dea·th Y
A. She died following what I thought first was an ice-pick
·
wound as it was so small. I called Leon.
Q. You called Mr. Leon Nowitzky, the Coroner's Investigator?
A. Yes. I told him I was not satisfied, and he investigat~d
and later on I opened the body and found rather than an
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Dr. C. D. J. Macdonald.

icepick wound that it was a small bullet wound and th~ en- _
trance was very small.
Q. Where was the entrance wound!
A. The entrance wound was about the middle of the body.
It was exactly five inches to the right which would put it just
in front of this little space in the arm, the axillary space.
Q. In the right arm t
.
page 16 ~ A. Yes, the right arm. This wound passed
through-this bullet passed through and into the
chest between second and third ribs, passed through the heart,
through the lower lobe, through the left lung, and this bullet
jumped from the left lung Qr fell from the lung and was floating down in the space under the lung. I found the heart sac
filled with blood. This woman measured 5 feet 7% inches
and I should say weighed ~ver two hundred pounds; I :figured
probably 225 pounds.
Q. Did you remove the bullet from the body¥
A. I did.
Q. Do you have the bullet?
A. Yes, sir. This is the bullet, sir.
Mr. Smith: I introduce that in evidence, if your Honor
please.
( The bullet was marked '' Exhibit 1. ''}
By Mr. Smith:
Q. Were there any other wounds or marks of violence on
the bodyf
·
A. No, I didn't find any, Mr. Smith.
Q. This bullet wound was the cause of this woman's deathf
A. Yes.
CROSS EXAMINATION.

Examined by Mr. Jones :
page 17 ~ Q. Doctor, would that bullet wound, in your
· judgment, cause tnstant death Y
A. I don't think so, Mr. Jones., not instant death, no, sir.
Q. How_ long, would yon say, from the nature of the wound,
she would live Y
A. That would be· pretty hard for me to say, Mr. Jones; for ·
this reason, that there are some people whose blood clots very

· ,.
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J. D. . lVood.
quickly and there are other people whose blood clots· v-ery
slowly..
Q . ,It is perfectly po:ssible she did die instantly?
A. From.the nature of the wound, I don't think instantly,
no.
Q. Approximately how long, in your judgment, would she
livef
·
A. I could not say, but if I knew her calcium output and
knew how h~r blood clotted, I could tell yon.: but in this case
I could not tell you..
Q. I understood you to say that the bullet. passed through
her heart.
.
A.. It passed through her heart, yes.
RE-DIRECT EXAMINATION..
~

By Mr. Smith:

Q. Is there any way for you to tell from what
you know of this .case, in response to Mr.. Jones'
question, whether or not death occurred fur several seconds or
minutes, or could you give any estimate at all as to the time Y
A. Mr.. _Smith," due to the size of the bullet, very small
bullet and its destructive power, the power it would have in
ratio to its size, I believe the woman could have lived for
some little time after being shot. If it was a larger ratio
bullet it would increase the amount of hemorrhage~ taking
eve1·ything into consideration.
.
page 18

tT. D. WOOD,

or

-

called as a witness on behalf
the Commonwealth, having
been first duly sworn, testified as follows :
Examined by Mr. Smith:
Q. You are Officer J. D. Wood of the Norfolk Police Department., are you not Y
A. Yes.
Q. Were yo11 on duty on April 16, 1945 t
A. I was, sir.
Q. Did you, or not, respond to a call with reference to the
death of Estelle Tillman Y
page 19 ~ A. I did.
·
Q. When you received the call, what did you do,
and what time was itt
·
.
A. It was about noon. I don ,t remember the exact time.

·
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We received a call to 308 Cumberland Street to investigate
a dead woman. On arriving there I was shown to a room
where this woman was lying on a kind of a daybed or couch.
I felt of her and she was cold. I immediately went back and
called the Dispatcher and through him got in touch with Dr.
Macdonald. There was no disarrangement in the room that
I could see, and I thought all the time it was just a natural
death and after Dr. Macdonald got there we still continued to
think it was a natural death. Later the body was carried to
the undertaking establishment and sometime later it was discovered that ·she had been murdered.
Q. Where was the room, on the first or second floor Y
A. It is really not exactly a second floor. There is a little
ground floor there, but it is not what I would really term a
second floor. It is over a basement or partial basem(mt, what
I would term it.
Q. Was the body of this woman fully clothed when you
·
saw her 1
A. Yes.
Q. Was the clothing disarranged in any way T
A. Not at all.
page 20 ~ Q. That is all you know about the case 7A. That is all.
Mr. Smith: Take the witness.
Mr. Jones: No que~tions.
CARRIE SCOTT (col.),
called as a witness on behalf of the Commonwealth, having
been first duly sworn, testified as follows :
Examined by Mr. Smith:
Q. Carrie., turn around and talk so the jury can all hear
you. What is your name Y
A. Carrie Scott.
Q. Talk a little louder, Carrie.
A. Carrie Scott.
Q. Where do you live, Carrie Y
A. 308 Cumberland Street.
Q. In the City of Norfolk Y
A. Yes, sir.
.
Q. That is in the City of Norfolk, isn't it Y
A. Yes.
Q. Did you know Estelle Tillman before her death Y
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A. Yes, sir. I raised her from nine days old.
Q. You were her foster mother Y
A. No.
Q. Not her own mother but foster mother 7
A. Yes. ·
Q. Where did Estelle live at the time she died Y
A. I lives with her.
Q. She lived at th~ same address, 308 Cumberland Streett
A. Yes..
Q. How many rooms are there in this house, Carrie f
A. Seven rooms and bath.
Q. How many!
.
A. Seven rooms and bath.
Q. Did you live on the first floorY Was your room on the
•
first floor 7
A. On the ground floor.
Q. Your room was on the ground floor f
A. Yes.
Q. What room did Estelle live in 7
A. Upstairs in front.
Q. Second floor?
·A. Yes.
Q. Did her husband, Spencer Til1man, live with her!
A. Yes, sir.
Q. What room did he occupy f
page 22 ~ A. The same room.
Q~ Who else lived in the house T
A. Mary Chamblee.
Q. Who else Y
.
A. I don't know the man's name.
. Q. Did a boy named David live there t
A. David Tillman. That is his son.
Q. Does he live there, David Tillman Y
A. Yes, sir.
Q. Tell us what happened the night' that Estelle was killed
A. Well, she went off that evening and said she was going to
a party. She said, "I might be late when I get in because
·
sometimes if you go to a party time slips.''
Q. She said she would he late Y
A. Yes.
Q. Wben did she get back Y
A. From my time it was two o'clock.
Q. Is your time everybody else's time, or do you have soine
particular time of your own?

page 21 }
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A, No., sir. It is the time of my clock when she knocked
on the window, two o'clock.
.
.
Q. It was two o'clock.
A. Yes, sir..
Q. Did you let her int
page 23 } A. Yes, sir.
Q. "W:Jlat room were you in, Carrie, on the front
t>r back of the house Y
A. The front of the house.
Q. You let her in the front door t
A. Yes, sir.
Q. What did Estelle· do then, do you knowt
A. I don't know what she did. I just opened the door and
went back to bed.
Q. Did you hear what part 0£ tbe house she went to Y
Mr. Jones: I think she said she didn't know what she did
after that.
'

A. I went to bed.
The Court: Mr. Smith is asking about her movemeµts.
By the Court:
·
Q. Did you hear any movements that would indicate what
part of the house she went tot
A. She went in the back coming £rom the front door.
Q. Went in the back Y
A. Yes.
Q. You don't know whether she went upstairs Y
A. No. I was in the. front room.
By Mr. Smith:
Q. You went back to bedf·
_page 24 } A. Yes, sir.
.
Q. You didn't hear any sounds or movements
·after you heard her go to the back part of the house 1
A. That is where I heard her go, to the back.
Q. She was in the back part of the house t
A. SirY
.
•
Q. She was in the back part of the house f.
A. The dining room. .You go through the dining room and
kitchen and the stairs goes like that and comes around and
turns again (indicating)._
,
-
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Q. The stairs are in the back part of the house 7
A. Yes, sir. They don't run from the front, but right from
the dining room.
·
Q. The stairs are at the dining room door Y A. Right at the dining room door.
Q. Did you get back in bed 7
A. Yes.
·
Q. Did you get up any more that night 7
A. No; sir.
Q. Have you got a caU
A. No. She had a cat that was deaf.
Q. Who had a cat 7
A. Stella had a cat.
Q. You call Estelle ''Stella'' 7 .
A. Stella.
page 25 ~ Q. She had a cat7
A. She had a cat and the cat was deaf.
By the Court :
Q. The cat was deaf T
A. Yes, sir.
By Mr. Smith:
Q. Did you feed the catY
A. Feed himY
Q. Did you feed the cat 7
A. Yes, sir.
Q..When did you feed the cat 7
A. I went in the kitchen. When I opened th.e
the cat at the foot of the steps.
Q. About -what time was thaU
A. I reckon about ten o'clock then.
Q. Ten o'clock in the morning?
A. Yes, sir.
·
Q. Had you gotten up during the night after
in Y Had you gotten up any more between two
the next morning Y
A. No., sir.
Q. Had you heard any sounds in the house Y
A. I certainly haven't, nothing but Tillman
somebody down there was talking.
page 26

~

door I saw

you let her
o'clock and

talking, or

By the Court:
Q. Tillman and someone were talking?
A. Yes.
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By Mr. Smith:
Q. Do you mean this man here, the defendant Y
A. Yes, sir.
· .
Q. When did you hear him talking T
A. In the back.
Q. What time was iU
·
A. I don't know now. It was two o'clock when I turned her
in and it was after two then.
Q. Do you know how long after two it was Y Did you go
back to sleep 7
A. I went back to sleep.
· Q. Was this before you went back to sleep,, or did you go
back to sleep and get waked up Y
A. I went back to sleep and heard talking and I was restbroken, and in a way I sleep soundly, and I went back to sleep
and didn't get up until next morning.
Q. You let Stella inf ·
A. Yes.
Q. And got back in· bed 7
A. I opened the door when she knocked on the window.
Q. I want to know when you heard the talking. Did you
get in bed and go to sleep Y
.
· A. I was in bed.
page 27 } Q. Did you hear the talking before you went to
sleep or did you go to sleep and get waked up when
you heard itt
A. When I opened the door I got back in bed and I heard
the talking and soon after that I went to sleep.
Q. You heard the talking soon after you got in bed but before you got to sleep Y
A. Yes, sir.
_By the Court:
Q. You heard the talking be~ore you went to sleep Y
A. Yes.
By Mr. Smith:
Q. Listen to me. I know you are trying to answer the
questions, but if you will listen to me we will get along a
little better. How soon after you let Stella iti and walked
back and got il'l bed was it you heard Tillman talking, as near
as you can estimate Y Would you say it was a few minutes or
longer?
A. I reckon it was about five minutes, I reckon.
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Q. Before you went to sleep t
A. Yes, sir.
Q. And you didn't bear any more that night?
A. No, I didn't hear any more.
Q. Did you hear a pistol shot 7
A. That is what I told at first. I didn't hear no pistol.
Q. When did you next see Estelle Tillman or
page 28 ~ Stella, as you call her f
.
A. When I went through the kitchen _with the
cat in my arms and went through the dining room to get in.
my room.
·
By the Court:
Q. Did you see her in the dining room f
A. Yes, sir, on the studio couch.
By Mr. Smith:

.
.
Q.· What position was she in, sitting up, or lying down!
A. No, sir., lying down flat of her stomach with her bead
against the wall.
Q. With her head turned to the wall 7
A. Face turned to the wall.
Q. Was she dressed?
A. Yes, sir.
.
Q. Was she dressed the same way she was when you let
her in at two o'clock?
A. Yes, sir, the same way she left home that evening.
Q. Was she. dressed the same way when you saw her lying
on the sofa as when you let her in Y
A. Yes, sir.
Q. Was her clothing. rumpled or disarranged f
A. No.
Q. Did it look natural to you Y .
A. Looked natural, the way she was laying there.
Q. When you saw her lying there did you say
page 29 ~ anything to her 7
·
A. No, sir. I tipped in the dining room with the
cat and found the.saucer or pan to feed the cat.
By the Court:
Q. About what time was that f
A. That was around about ten o'clock.
·By Mr. Smith:
Q. Why didn't you say anything to her?
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•.

A. It was just like this, that when she sl~eps she don't
like anybody to bother her.
.
Q. Did you think she was asleep Y
A. I really did think she was asleep because Tillman told
me she was asleep.
. Q. Is that the reason you tipped through Y
A. Yes, sir.
Q. You. didn't want to wak~ her up Y
A. No.
Q. What did you do after you· fed the cat 7
A. After I fed the cat I left her .in the kitchen, closed the
kitchen door, come out and closed the door in the hall and
went hack to my room. I left the cat in the kitchen.
.
Q. When did you find out she was dead Y
A. When Lee came up.
page 30 ~ Q. Lee who?
A. She is here. I don't know her.
Q. Lee Brown?
A. Yes, -sir.
Q. Did she tell you about it Y
Mr. Jones: I object to what she told her.
Mr. Smith: I am asking when she first learned of her
death, and I think it is proper.
·
The Court: I think it is entirely proper.
By Mr. Smith:
Q. You were informed by Lee Brown that Estelle was .
dead?
A. Yes, sir. She saidQ. Don't say what she said. Just answer yes or no.
T4e Court: You can answer that yes or no, Card.e.
A. Yes.
By the· Court :
Q. Did this woman tell you she was dead; or didn't she?
A. Yes, sir.
By Mr. Smith:
Q. What time of day was it Y
A. About ten o'clock when they came there.
Q. You didn't look at your clock?
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A. No., sir.
.,
Q. You said you fed the cat about ten o'clock?
.
A. Yes, sir, and by tbe time I got in Lee whistled.
page 31 } Q. When were you tol.d that this woman was
dead?
·
A. I jumped up and went across and called Cornelia.
Q. Cornelia Sutton 7
A. Yes, sir, and told her to come.
Q. Did she come?
A. Yes, sir.
Q. Did the police come a little laterT
A. Yes, sir..
Q. How long had Estelle and Tillman been married, do you
know? About how long had they been married!
A. To tell you the truth, I don't know. I know it has been
a long time, nut I don't know exactly.
.
Q. How long have you been living in Norfolk?
A. Eve~ since during the time of the Exposition. You know
how long that was.
Q. That was· in 1907, was itY The Jamestown Exposition,
you mean?
A. Yes, sir.
Q. Do you know anything more ab.out this? Carrie, did
you see Spencer Tillman any time that morning?
A. Not until he came to my room and knocked on the door.
Q. When was that T
A. That was about six-thirty, I reckon, when he was going
~~~

-

page 32 }

Q. Six-thirty the same morning?
A. Yes, sir, Monday morning.
Q. The same morning that you had let Estelle in about two
o'clock?
A. Yes.
Q. And the same· morning yon got up and found she was
deadY
· A. Yes, s~.
·
Q. He came to your door about six-thirty?
A. Yes, sir.
Q. What did he sayY
A. He knocked on the door. I opened the door. He said,
"Mamma, pay the ins-qrance because Estelle is ~n- thern
asleep''. I said all right.
,<l

.
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By the Court:
tt
Q. What insurance was it?
A. The Union Life Insurance.
Q. On whos~ iife Y
A. On her's.
Q. Her insurance Y
A. Yes, sir.
By Mr. Smith:
Q. What sort of insurance was it, life insurance Y
A. Yes, sir.
Q. On her life Y
page 33 } !.. Yes, sir.
Q. Oii Estelle's life Y
!A.. Yes, sir.
Q. What did he give you, if anything!
A. Gi.ve me $2.00.
Q. What were you going to do with the $2.oo,
.},... Pay the insuran~e.
·
Q. Did you know where to :go to pay that insurance?
A. The man came to the house.
Q. Jie came to the house to collect'
A-. Yes, sir.
Q. Did he 'come that day Y
A. Yes, :sir.
Q. Did you pay him Y
A. Yes, sir.
Q. What time did he come, before you fonnd ·out she was
dead or afterw·a-rds 1 .
·
A. Afterwards.
_ Q. He ·came after you found out she was dead!
A. Yes, sir.
Q. So he told you Estelle was asleep Y
-A.. Yes, :sir.
·
CROSS EXAMINATION.
.
By Mr. Jones:
page- 34 ~ Q. Ho'Y long ;!lave you made 'your home with
. Spencer Tillma:n Y
·
A. A little :better than two years.
Q. Do you remember when they were married, ·wha:t year-?
A. I just can't remember now. I know it has b~en a good
while.
Q. It ~as not five years, was iU
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A. It has been more than five years.
Q. More than five vears !

.A. I think so.
.,
Q. Has it been more than ten?
A. It is a long time.
Q. They were married in 1938, were they Y
A. I don't know exactly. I would not say.
Q. You have only lived with them for the past two years 7
A. I have been there two years this past September.
Q. This home at 308 Cumberland Street is rented by Tillman, is it not? He rents the homeY
·A. I rm~kon he did.
Q. And he sub-lets a certain portion of it to you Y
A. I Jiave got one room there.
Q. That is the front roomf
A. Yes, sir.
Q. The Chamblee girl· was on the second floor 1
page 35 ~ A. She was living there on the second floor.
Q. She was living there at the time of this
trouble!
.
A. Yes, sir.
.
. . ·
Q. Where is her room with re·spect to the room occupied
by Tillman and his wife 1
A. The last roo~. up over the kitchen.
Q. Up over the kitchen¥
A. Yes, sir.
Q. That is in the rear Y
A. Yes.
Q. The toilet is on the second floor?
A. Yes, sir .
. Q. This was on the night of April 15th, which was Saturday, ·was it non
A. Saturday?
. Q. Was it S'aturday nignt or :Sunday morning on which
Estelle was killed?
A. We call it Monday.
Q. Sunday night. Did you :see !B1'stelle and .Spencer ·Tillman the night before 7
.
A. Sunday in the day Y
Q. The day you say she left to go to a party?
A. I saw them during the day ..
Q. You ·say she told you ·she wns going out to attend n
party?
.
page 36 ~ A. She told us all that.
Q. She told yon all that Y
1
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A. Yes, sir.

By the Court:
Q. Had you seen or heard her that day Y
A~ In the afternoon.
By Mr. Jones:
.
Q. Had you seen them any together that day when she left!
A. It was not dark when she left.
Q. What time did she leave!
A. I could not tell ·you that.
Q. Was it five or six o'clockY Was it around supper timeT
A. Well, I could not say. It would have been around supper time for anybody that wanted to· eat supper early.
Q. Do you know whether Spencer and his wife had eaten
their supper early Y
A. They hadn't eat no supper.
Q. Did you see them just before she left fo go to the party Y
· A. Did I see them Y
·Q. Yes.
A. Yes, sir.
page 37 ~ Q. Did you talk with themY
A. No, I didn't talk with them but seen them.
Q. When you saw them were they talking together!
A. Yes, sir, they had been talking together.
Q. They were not having any quarrel, were they Y
A. No.
Q. How did Spencer and his wife get along as a _rule?
A. WhatY
Q. How did Spencer and his wife get along, pretty well,
didn't they Y
A. Sometimes they got along together and sometimes they
didn't.
Q. Just little family disagreements like husband and wife
have?
·
A. Yes, sir; they have fusses and. :fights.
Q. He was good to her, was he Y
A. Yes, and he was a good man.
Q. He supported her, didn't bet
A. Yes.
·
Q. Gave her money Y
.
.
·
A. I reckon he did. I know he give her some clothes. I
don"'t know anyt~ng about the money.
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By the Court:
.
Q. You don't know anything about the_ money t
A. No, sir. I know he give her clothes.
~

By Mr. Jones:
·
Q. On this particular night when she said she
was going to the party, did she say whether or not her husband was going Y
A. No. She said, "Tillman, you know where I am going.
You know the girl that came here. I am going to her house.''
Q. Do you know whether or not her· husband did go with
her?
.
·
A. No, sir, he didn't go nowhere.
.
Q. Do you know what time he retired, went to bed·Y
A. I could not tell you what time he went to bed, but I know
I was upstairs early.
Q. You went to bed and went to sleep?
A. Yes.
Q. And the next thing you heard was somebody knocking
on the window blinds Y
·
A. She knocked on the window.
Q. And you got up and let her in 7
A. Yes.
•
Q. When you let her in, did you detect whether or not she
had been drinking?
A. No, sir, I didn't.
Q. Did you have anything to say to- her 7
A. No, sir, not a word.
_
. page 39 ~ Q. When you opened the door and she came in,
.
did you close the door?
A. No, sir, she closed the door herself. I didn't stop. I
just pulled the latch and went back in my room.
Q. You just imagined she closed the dooi:. _ You didn't see
her close itt
A. No, sir. I heard it.
Q. You heard the latch click and the door close?
A. Yes.
Q. You remember talking to me about this case, on Sunday!
A. Yes.
Q. Do you remember I asked you particularly about the
door?
A. Yes, sir.
(~. Do you remember what you told me Y
A. I remember.
page 38
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Q. What did you tell me?
A. I am telling you practically. the same now.
Q. Didn.'t you go to the door and show me how you closed
itY
.
·
A~ I didn't say I closed it. I was talking about closing the
dining room door.
Q. Let's get this straightMr. Smith: She has got it straight.
page 40} A. I t~ld you how I closed that door, the other
·
door, but when I opened the door I turned back to
my room. That is what I told the lawyer. I didn't stop to.
see her. ·
·
By ~fr. Jones :
Q. Are you all through now Y
A. Yes, sir.
Q. You ·talked to me S~nday, didn't you Y
A. I talked to you one day.
Q. Last Sunday.
·· .
A. Was it Sunday or Sunday before last Y
Q. Last SuBday. I asked you about the ddor Y
.A..·Y"es.
.
Q. I asked you whether or not, when Estelle came in, you
closed the door Y
.
A. I don't remember whether you asked me, or not, but I
know I didn't close it.
Q. Do you remember me talking to you about the door Y
A. ):es. Y" ou were standing ~ th~ dining room door. ·
Q. No. It was the front door I asked· you about.
The Court: She said you were ~tanding in the dining room
door.
·
A. Here _is the dining room door_at the stairs.

By Mr. Jones:
_ _
.
Q. I am talking about the front door.
A. No, sir.
page 41 } Q. _.Don't you re~ember that you and I walked to
the front door and you showed me how you closed

it?

A. I went to the kitchen door--the dining room door, and
showed you, and went down to the studio couch and lay down
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and showed you how she was lying. I' showed the other folks,

.

~~

Q. Do you remember I asked you, Carrie, when she came
in whether or not she went upstairs and you said she sure
did?
A. I said Tillman was upstairs.
Q. I ·am not talking about Tillman. Tillman was there. I
asked you about Estelle.
A. I told you about the back of the house.
Q. You were drinking Sunday, were you!
A. Who?
Q. You?
A. Me?
Q. Yes. ·
A. I don't drink, sir.

The Court: Which Sund'ay do yon mean, the Sunday you
were there to see her or the Sunday this was alleged to b.ave
happened?
_ The Witness : No, sir.
By the Court:
Q. Mr..Jones wants to know whether you were
page 42 } drinking the Sunday he came to see you?
A. No ; I don't drink.
.
.

By Mr. Jones:
Q. Don't you recall you told me Estelle came inA. No,. sir.
.
Q. And went upstairs and came immediately downstairs Y
A. No, sir. God knows I don't drink.
·
Q Are you listening to what I am asking you 7

A. lam.

.

Q. Do you remember telling me Estelle went upstairs?

A. No, sir.
. Q. And came right down Y

•

A. No, sir, I don't. I remember tell.mg you when she came
_
in I closed the door and tipped through there.
Q. When she _came in she went immediately. to the back of
the house, didn't she?
A. Yes, sir. I heard her talking back there but I didn't see
her go upstairs and I didn't see him.
Q. You went back to bed?
A. Yes, sir.
Q. You were tired and worn out Y
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A. Yesi sir.
Q. So you went to sleep Y
A. Yes.
Q. You didn't hear anything more until mornpage 43 } ing Y
A. I really didn't, like I told him.

MARY CHAMBLEE (Col.),
called as a witness on behalf of _the Commonwealth, having
been :first duly s'Yorn, testified as follows :
liJxamined by Mr. Smith:
Q. What is your name Y
A. Mary Chamblee.
Q. How do you spell it, Mary!
A. C-h-a-m-b-1-e~e.
Q. How old are you, Mary Y
A. Twenty-four.
Q. Where were you living during last month, April f
A. 308 Cm;nberland Street. ·
Q. In the City of Norfolk!
A. Yes, sir.
Q. What part of the house did you live in 7
·
A. On the second floor in the room :over the kitchen.
Q. The room over the kitchen Y
A. Yes, sir.
. . Q. That was in the back part of the house, wai,
page 44} iU
·
A. Yes, sir.
Q. Were you. there the night that Estelle was killed Y
A. Yes, sir, I was.
Q. What time did you go to bed f
A. Around about twelve-thirty. ·
By Mr. Jones:
Q. What time!
A. Around about twelve-thirty.
The Court: · Speak a little louder, p~ease.
By Mr. Smith:
Q. Did you see Estelle's body the next morning Y
A. No, I didn't.
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Q. How long had you been living at this address?
A. Three years.
Q. Did you see or hear Estelle that night that she was
killed?
A. I heard her when she came up the stairs and called Mr.
Tillman. ·
·
Q. When was that approximately? Was it late or early!
A. It was late.
Q. You went to bed at twelve-thirty?
.
A. Yes, sir; somewhere around-I am not definite, but
somewhere around that.
Q. How long had you been in bed, if you can say, when you
· heard her come in Y
•
page 45 ~ ·A. I had been to sleep.
Q. You went to bed at twelve-thirty and we1\t to
sleep?
A. Yes, sir.
Q. And·waked up7
A. Yes, sir.
.
Q. What caused you to wake up, do you know, any noise·!
A. No, sir. I heard her calling him. Her room door was
in front of mine. She called him three times.
Q. What did she s~yY
·
. A. She just said, '' Tillman, Tillman, Tillman''. I didn't
hear Mr. Tillman say anything.
Q. What did she do?
A. She went on back downstairs and I didii. 't hear any
more, so I went to sleep and the next time I waked up_ Mr.
Tillman waked me up talking.
Q. Where was he when he was talking Y
A. Downstairs.
Q. Could you tell what he was saying?
·A. Yes. When I heard him and he was saying, "What are
you doing up here this time of morning Y Get out of my house.
You ain't got your clothes on''.
Q. What was Estelle saying?
A. I didn't hear her say anything.
Q. Did you hear any pistol shot?
A. Yes, sir.
·
page 46 ~ Q. When was that?
A. After he stopped I heard a pistol shoot in
the house.
Q. Then what did you do?
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• A. I didn't do anything.
Q. Did you come out of your room t
. A. No, sir.
Q. Did you hear what Tillman did?
A. Hear what Tillman did!
Q. After you heard the pistol shot, what did Tillman doY
A. After the pistol shot I heard a sound like somebody
running to the front door and stumble on a chair on the porch
and I heard a pistol shoot twice, and I heard Mr. Tillman go
back upstairs and g·o in his room and went back downstairs
and came back upstairs and then went back downstairs, and I
didn't hear any more.
Q. He went down and came up three times i
A. Yes, sir. I didn't hear any more.
Q. Then did you go back to sleep Y
A. Yes, sir.
Q. ,vhen did you get up?
A. The next morning· around about seven o'clock.
Q. When you went downstairs what did you seeY
A. I didn't see anything.
Q. How did you go out when you went down!
pag·e 47 ~ Did you have to go in the kitchen Y ·
A. No, sir.
Q. Wheri did you find out that Estelle was dead? ·
A; When Mary Johnson called me up at my job and told
me.
Q. Where was your joM
A. Albano Cleaners.
Q. What time did you go to workY
A. I was on my job at eight o'clock.
Q. You left your house at what time?
A. I would say about ten minutes to eight.
Q. You didn't hear any more noise except what you have
toia us?
·
A. That is right.
Q. When you went down the steps to go out you didn't go
through the kitchen Y
A. No, I didn't.
.
Q. And you didn't see Tillman any more than morning?
A. No, sir.
Q. Mary, you say you heard somebody running downstairs
before the shot was fired?
·
A. Before the shot was fired?
Q. Is that what you saidf
A. No, I didn't.
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Q. What did you say about somebody running 7
.A. I said after the pistol fired it sounded like
somebody was running in the hall to the door and
stumbled over a chair on the front porch.
Q. What ball are you speaking of 7
.A. Speaking of the ball downstairs that leads from the
stair steps to the front door.
page 48

~

By the Court:
Q. Steps to what Y
A. The front door.

By Mr. Smith:
Q. Did you hear one person running or more than one?
A. Didn't° sound like but one to me.
Q. You talked to Sergeant Merritt, this gentleman here,
the Commonwealth's Attorney's Investigator, about this case!
A. Yes, sir.
Q. And you talked to Officer Nowitzky, the Coroner's Investigator Y
·
A. Yes, sir.
.
Q. Did you tell either one of them you heard anybody running· downstairs Y
Mr. Jones: This is his own witness.
The Court: Mr. Smith could say be has been surprised.
Mr. Smith: I will so state.
page 49 ~ The Court: Are you asking leave to cross examine the witness on the grounds that you have
been taken by surprise Y
Mr. Smith: Yes, sir.
The Court: Granted. ·
By Mr. Smith:
Q Answer the question.
A. What did you say?
Q. I asked you if you told Sergeant Merritt and Mr. Nowitzky when they questioned you about this matter, that you
heard anybody running downstairs Y
·
A. No, sir.
Q. What?
A. No, sir.
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Q. Why didn't you'
A. I told them I heard somebody running through the front
door.
Q. Have you ·ever told anybody about anybody running
until this morning on the witness stand t
A. Yes, sir.
.
Q. Did you tell Sergeant Merritt you heard somebody running?
A. Yes, sir.
Q. Did you tell Mr. Nowitzky thatf
A. Yes.
page 50 ~ Q. I warn you I am going to contradict you on
that point with the permission of the Court. I am
going to prove by Mr. Nowitzky and Sergeant Miller that you
didn't tell them that. Do you still say you fold them t
A. Running down the stairs Y

The Court: The hallway.
By Mr. Smith:
Q. That you heard anybody running anywhere in the house f
. A. I told them when they carried me downtown that-may
I ask a question f
By the Court:
Q. Mr. Smith wants to know whether or not you told that
to these gentlemen, Mr. Merritt and Mr. Nowitzky. Do you
know him7
A. Yes. .
.
Q. When they talked to you about this case, did you tell
them that you had heard someone running from the dining
room to the front door immediately after you heard the pistol fire the first time? Did you tell these officers that or didn't
you?
A. I thought I did.
By Mr. Smith:·
Q. You say .now you think you did. You are not sure
whether you did, or not?
A.· I thought I told them I heard Mr. Tillman
page 51 ~ go to the front door when, the gun fired.
Q. Did you tell them you heard somebody running in the lower part of the house Y
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Mr. Jones: I think this has gone far enough. He is attempting to impeach his own witness. He is attempting to
impeach his own witness, and has laid the foundation for it,
and I think that is as far as he can- go.
The Court: He is trying to get the witness to answer the
direct question. He evidently fe~ls that she has evaded up·
to this time answering whether she made the statement to
Officer N owitzky · and Sergeant Merritt that somebody was
running downstairs when they interviewed her.
Mr. Jones: She has answered it not once but five times.
Mr. Smith: :May I ask Mr. Jones what his idea of her answer is, in his opinion f
Mr. Jones: She has said that after she heard the shot she
heard somebody running down the· hall. You asked her
whether she told Mr. Nowitzky or Mr. Merritt that and she
said, "I think I did".
Mr. Smith: I didn't hear that.

By Mr. Smith:·
page 52 ~ Q. I am asking you did you, or not, tell them
that? Do you know what you told them!
·
A. I .told them that after the gun fired downstairs-I told
Mr. Nowitzky and the other fellow that I heard someone go
from the frorit-the hall door to the front door is when I
heard the pistol shot twice outdoors.
Q. When is the last time you talked to Spencer Tillman
here?
A. He called· me this morning and told me that his lawyer
wanted to see me.
Q. You talked to his. lawyer this morning!
A. Yes, sir.
Q. When did you talk to Spencer Tillman last?
A. Standing out there.
Q. When did you talk to him before this morningi
A. Yesterday afternoon.
Q. Where did you talk to him Y
A. At his house.
Q. How many times have you talked to him since ]iis ,vi f'tt
was killed?
A. I don't know.
Q. Do you see him every day?
A. No, sir~
Q. He has been out on bail Y

~
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A. Yes.
Q. You have seen him a number of times?
A. I guess I have seen that man-I don't know
-about six times, I guess.
Q. And have talked to him about the shooting Y
A. I.didn't say anything to him about the shooting, no more
than he first go out ..on bail, when he first got out.
Q. You never discussed it with him at alH
A. What?
Q. You never talked -to him about his wife's death!
A. When he got out on bail I went by his house to pay Mrs.
Scott some money I owed her. He sent in the kitchen and
told Mary to tell me to come there, and I went in the kitchen
and he told me, "Mary, I am sorry I did what I did. I was
forced to do it''.
Q. I didn't ask you that. I asked you if he has talked to
you about this case since his wife's death. How many times
have you talked to him 1
A. I don't know; about six times.
Q. And ·every time you have seen him you have talked to
him about her death,
A. No, sir.
page 53

~

CROSS EXAMINATION.

By Mr. Jones:
page 54

~

.

Q. About a week after this shooting you talked

to me, did you not?
A. Yes.
Q~ In the home at 308 Cumberland Street Y
A. Yes.
Q. Do you remember I. asked you at that time what you
.
saw and what you heard?
. A. 'Y"es, sir.
Q. That was about· four or five days aft~r the shooting and
·
before Tillman was .out on bail; is that correct?
A. That is right.
Q. Did you, or not, tell me at that time that after the shot
you heard somebody running down the hall and a man taugled
up with chairs on the porch 1
A. What I just told you.
Q. Did you tell me that T
A. That I beard a man running dowl?- the hall T
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Q. Yes.·

A. I told you I heard Mr. Tillman running down the hall.
Q. You say you heard a man- running down the hall and
tangled up with chairs on the front porch Y
A. Yes.
By the Court:
Q. Did you tell him the day he talked to you that yon heard
Tillman!
page 55} A. I told him I heard Mr. Tillman running down
the hall.
By Mr. Jones:
Q. That was after the shot!
A. That was after the first shot.
Q. You were on the second floor?
A. Yes.
Q. How could you tell whether it was Tillman or who it
wasf
A. Because when he was going down the hall he was talk~ ing all at the same time. Whether it was him, or not, I be:
' lieve it was.
Q. When he came downstairs you heard him t
A. When he first went downstairs Y
Q. Yes.
A. No. When I heard him he was downstairs arguing.
. Q. What did you hear him say!
A. I heard him say, "'What are you doing in my house at
this time of morning f Get out. You don't have your clothes
on.''
Q. Then you heard the shot Y
A. Yes.
Q. And then heard running down the hall Y
A. Yes, sir.
Q. That you took to be Tillman 7
page 56 ~ A. Yes, sir.
.
Q. And you heard a tangling of the chairs, someone stumbling over the chairs on the porch. Did yon hear any
more sbotst
A. Yes, sir, heard two more.
Q. Did you get up then to find out what all the shooting
was aboun
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A. No, I didn't.
Q. You went back to sleep Y
A. After awhile I went back to sleep.
Q. You have been living there three years f
A. Yes.
Q. Have yon ever observed how Tillman and his wife were
getting alqng t
A. Whatf
Q. How did Tillman and his wife get alongY
A. I used to hear them arguing sometimes, and then they
·
got along together.
Q. Just like husband and wife, a few misunderstandings t
A. Yes, sir.
Mr. Smith: That is a matter of opinion, ~nd I object to it.
Mr. Jones: I asked her from her knowledge.
The Court: Ask the -question over.

By Mr. Jones:
page 57

~

Q. Did yon ever observe how Tillman and his
wife got along t

Mr. Smith: She answered it.
A. What do you mean Y

By Mr. Jones:
- Q. How did they get alongf
A. I told you sometimes they got along good and then again
they didn't.
-~ They had squabbles?
A. Yes, sir.
Q. Did yQu see her or Tillman on this particular night
before the shooting?
A. Yes, sir, both.
Q. Were they together?
A. We was all down in her mother's room.
Q. Did they appear to be getting along well together at that
timeY
A. Yes, sir. She called him out in the hall and the next
thing I know she was going down the street.
Q. Going down the street Y
A. Yes, sir.
Q. That"is all you know about iU
A. Yes, sir.
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A Juror: I wonid like to ask a question, please. The wit.
ness said that when she was talking to Tillman the
page 58 ~ first time in the kitchen Tillman said he was sorry
· for what he had done. Does she know whnt he
referred tof
The Court: I don't lmow. Ask her.
By a Juror:
Q. What was Tillman ref erring to?
A. He told me he was sorry. He told me, '' I am sorry I
did what I did. I was forced to shoot her."
Q. Forced to shoot herY
A. Yes, sir. He said he was shooting at the man arid shot
her.
The Court: The juror asked the question about her conversation in which he said he was sorry he did what he did,
that he had to shoot her, but he was shooting at the man and
had shot her.
Mr. Smith: That is ·not proper coming from the defendant, and is a self-serving declaration. I didn't ask for any
such testimony.
.
The Court : The Court instructs you to disregard the answer to that question. It is not admissible and the Court
should have stopped her.
Mr. Jones: If your Honor please, I believe that might
be a declaration against interest.
·
page 59 ~ The Court: I didn't know what they were driving at. The Court has instructed the jury to dis- ·
regard a
.
Mr. Jones: It is perfectly all right; no exception at all.
By Mr. Jones:
Q. You have lived in Spencer Tillman's house three years.
They have three dogs in the back yard, have they not, three
or four?
A. I am sure of thre·e and ·there was a puppy out there and
I guess he is still out there.
Q. Four in all?
A. Yes.
Q. Do you know anything about the dogs, whether they aro
vicious?
A. What?
{~. · Are they bad dogs?
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A. Yes., sir. I was scared to go out th~re. I didn't go out
there.
Q. What kind of dogs are they?
A. Two bull dogs, and I don't know what kind the puppies
are.
Q. You wouldn't go out there Y
A. No, sir.
~

By a Juror:
· Q. You stated that you h~ard a shot in the house
and you heard two outdoors. Was it the same noise or a
louder noise outside; was it the same kind of pistol shot Y
. A. Yes.
page 60

By the Court :
.
Q. Did they sound like the same pistol Y
A. They sounded like the same pistol, all three shots.
Mr. Smith: Mr. Jones wants to put a couple of character
witnesses on. It breaks into the Commonwealth's case. I
dislike to be discourteous to him.
·
· The Court: You will have to wait.
Mr. Jones : Ver:Y well.
~

LEE BROWN (col.),
called as a witness on behalf of the Commonwealth,
having been first duly sworn, testified as follows :
page 61

Examined by Mr. Smith:
Q. What is your nanie Y
A. Lee Brown.
Q. Do you spell it L-e-e?
A. Yes, sir.
Q. How old are you Y
A. Thirty-nine.
Q. Where do you live f
A. 814 Mariner Street.
Q. Did you know.Estelle Tillman before her death?
A. Yes,sir.
Q. How long had you known her before her death f
A. About sixteen or seventeen years.
Q. Had you seen her the day bef-ore her death Y
A. Yes, sir.
.
Q. When and how did you learn of her death, from whom Y
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A. Sir!
Q. When did you learn about her death and how ~d you
happen to find out about it Y
A. She was at my home that Sunday, andQ. That is the day before you found out about :per de~th 7
A. Yes, sir. She came over that Sunday mornpage 62 } ipg between eight and five minutes after eight ~nd
· I was sitting down and we was talking together,
and she stay~d with me until about one or one-thirty during
the day. She left home and said s4e was going home and
going to sleep a_nd if sh~ waked up Monday m time we would
go to the show together. ,
Q. You had an engagement with her to go to the show Monday?
A. I an_d her usually go to the shqw on Mondays.
Q. You expected her to go with you o;n Monday Y
A. Yes, sir.
_
Q. When Monday came did she come to your hous_e Y
A. ~o, sir.
_
Q. What time w~re yo~ going to the show with her qp. Monday Y
A. We was going to leave between twelve-thirty ~:µd Qne
to go to the show.
·
By the Court:
Q. On Monday?
A. Yes, sir.
By Mr. Smith:
Q. Twelve-thirty P. M. f
A. Yes, sir.
Q. You planned, to go to the show Monday aftern~onY
A. YesJ sir.
page 63 ~ Q. At noon or_ a little while afterwards, ~etween
noon and a little afterwards T
A. Yes, sir.
·
Q. Did she come to your house on Mond.ay Y
A. No, sir.
Q. Did you go to her house?
A. Yes, sir.
Q. Before you went to her house did you see _anyo~e Y
A. Yes, sir.
·
Q. Who?
A. David Tillman. He came ther~.
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Q.
A.
Q.
. A.
Q.
A.

Spencer Tillman's son f
Yes0 sir.
He came to your house f
Yes0 sir.
And had a conversation with youf
Yes., sir.
··

· Mr. Jo:Q.es: Don't ask_ her what the conversation was.
By the Court:
Q. Did you talk to him f
A. Yes, sir. He knocked on my door and myself a~d my
cousin was there at the time, and another lady.
By Mr. Smith:
Q. Don't tell what he said. Did you later go to
page 64 ~ Estelle 1s house, or not f
A. Yes, sir.
Q. What time did you go T
A. I left home between eleven-thirty and twelve o'clock.
· Q. When you got there, what did you do and see Y
A. David Tillman was in Estelle's mother's room sitting
with his back to ·the window and I hit on the glass and he
looked around and I asked was Estelle home and he said
yes.
Mr. Jones: I object to what he said.
By Mr. Smith:
Q. You inquired about Estelle YA. Yes.
By the Court:
Q. You say you inquired about Estelle Y
A. Yes~ sir.·
·
By Mr. Smith:
Q. Did' you go in the house T
A. Yes.
Q. Who let you in Y
A. Mr. Tillman's son.
Q. David?
A. Yes0 sir.
Q. What door did you go in Y
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page 65

~

A. Went in the front door. The screen door
was hooked and he came out of Estelle's mot_her 's
room and unhooked the door. I asked could I see

Estelle.
Mr. Jones: I object to that.

•

By the Court:
Q. Did he allow you to see her Y
A. Yes., sir.
By Mr. Smith:
.
Q. When you went to the house you inquired of David for
Estelle?
A. Yes., sir.
.
·Q. Did you ask where she wasf
A. Yes., sir.
Q. Whe~e did you go to see Estelle Y
A. At her home.
Q·. After you got in the house what room did yon go toY
A. In the dining room.
Q. Was she in the dining room?
A. I asked David where was she and he told me she was
in the dining room asleep.
Q. Did he go in the dining room with you Y
A. No. I asked him could I see her and he saidThe Court: Nev~r mind what he told you.
By the Court :
Q. Did he go in?
A. No, sir.
~

By Mr. Smith:
Q. Did yon go in the dining room Y
.A. Yes, sir.
Q. Did you see her when you went in?
A. Yes, sir. She was lying on the studio couch.
Q. What .direction was she facing?
A. Her head was facing the ha11way and her feet facing
the kitchen.
Q. In what direction was her face turned Y
A. To the wall.
lJ. On what side was she Y

page 66
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~- On thi~ si4~ (indiea ting).
. Q. T_he le,t side 7
4-. ¥ ~s; si_r. .·
..
Q. Was she dressed Y
A. Yes, sir.
.
•Q. Was her clothing in disord~r Y . . _
A. No, sir. Her clothes was down just as smooth as could
.
.
be. They could not come. down any lower.
Q. What did you then do when you saw her lying there?
Did you.go up to her?
A. Yes, sir, I went to her for to wake her up.
Q. Did you touch her?
A. Yes; sir.. . . .
. . .
.
.
. .
Q. When you t.ouched her what did you find her
page 67 } condition to be?
- A. She was cold, she w3:s stiff.
Q. You then assumed she was dead 1
A. Yes, sir.
Q. What did you do?
A. I screamed for her mother, called her mother down the
hall, and said, ''Estelle ain't asleep_be~au~e sh~. is too cold;
she is cold and stiff as a piece of ice.' j I said, '' She is dead.''
. Q. Then what was done?
A.. Her mother said, '' You meanMr. Jones: I _9bject to wpat her m9ther sa~q.
.
The Court: Tell him what was done.
Listen to Mr.
Smith's questions and a:µswer them. I know you don't mean
to do wrong, but when he asks you what was done, teli him
what was done.
·
By Mr. Smith:
.
Q. After you found out what you have told the jury and
·
called Estelle's mother, what did you _do?
-A. I didn't do nothing but went down and told her she
was dead.
Q. Did you see Cornelia Sutton T
A. Sir?
Q. Did you s.~e Cornelia Sutton that morning!
page 68 } A. Did I see David 7
·
Q. Cornelia Sutton. Do you ltnow her!
A. Yes, sir.
.
..
.
Q. Did she come in while you were there Y
A. Estelle's mother called her.
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SI ·

Cornelia Sutton (eel,).

Q.
A.
Q.
A.
Q.
A.
Q.
A.

Estelle's mother called her while you were
Yes, sir.
And she came inf
Yes, sir.
Were you there when the police came T
Yes, sir.
That is all you know about it, is it 7
Yes, sir.

th~tet

Mr. Smith: Take the witness.
Mr. Jones : No questions.
CORNELIA SUTTON (col.),
called as a witness on behalf of the Commonwealth, having
been first duly sworn, testified as follows :
Examined by Mr. Smith:
Q~ Whttt is ywr namet
page 69 } A. Cornelia.
Q. Your last name?
A. Sutton.
Q. Cornelia Sutton 7
A. Yes, sir.
Q. Where do you liveY
A. 310 Crlmberlaiid Street~
Q. How iong had you known Estelle Tillman bsfe:re .her.
death 7
A. As far as I can guess, about four or five years; I really
don't know.
·
Q. At the time of her death were you living next door to
where she lived 7
A. Yes, sir.
Q. She lived at 308 and you at 310 Cumberland Street7
A. Yes, sir.
Q. On the morning her body was discovered; did yoli go to
the house?
A. Yes, sir.
Q. How did you happen to go there?
A. I was called there.
Q. By whom?
A. Carrie Scott.
. Q. When you got to the house, about wha:t time Qf tnoi'ning was it., do you remember!
page 70 } A. No, I don't.

· S6
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Q. What did you do when you got thereY
A. She asked me to-

Mr. Jones: I object to what .she said.
By Mr. Smith:
Q. I asked you what you did when you got there. What
did you do when you got in the house Y
A. I put my hands on her.
By the Court :
Q. On who!
A. -Estelle.
By Mr. Smith:
.
Q. Was she dead Y
A. Yes, sir.
Q. What did you do then Y J?id you call the police or some.
one else?
A. I didn't call them.
Q. Who called you to come over there Y
A. Carrie Scott.
Q. Carrie Scott Y
A. Yes.
·
Q. You got there and went where Estelle was lyingY
A. Yes, sir.
Q. Anl touched her Y
A. Yes, sir.
page 71 ~ Q. Was she cold f
A. Yes, sir.
Q. Is that all you know about it?
A. She was cold from her head .to her feet. I felt her
feet.
Q. That is all you know about it f
_A. That is all I know.
Mr. Smith: Take the witness.
Mr. Jones: No questions.
By· Mr. Smith:
Q. Where was she lying!
A. On the davenport.
Q. Was she dressed Y
A. Yes.
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Q. How were her clothes arranged 1

A. Thev were down.
Q. Was there anything unusual about her clothes when you
saw her lying there?
A. No.
page 72

~

LEON NOWITZKY,
called as a witness on behalf of the Commonwealth,
having been first duly sworn, testified as follows:

t
Examined by Mr. Smith:
Q. State your name.
A. Leon Nowitzkv.
Q. You have been a member of the Norfolk Police Department for over twenty-five years 7
· A. Twenty-seven years.
Q. On April 16, 1945, and for a number of years prior
thereto, you had been assigned to the duties of Coroner's
Investigator, had you not?
.A. Yes.
·
,
Q. Did you, or not, in the performance of your duties investigate the death of Estelle Tillman Y
A. I did.
Q. Tell the jury what you first did and who you saw in
connection with the investigation f
A. On the evening of April 16th I was informed that Estelle
Tillman had been moved to the Morning Glory Undertaking
.Parlors from 308 Cumberland Street. · Cumberland Street is
right off City Hall Avenue in the City of Norfolk. I began
checking on the case, and the next morning I went to the
Morning Glory Funeral Home and looked at the body. I
found over the breast a small hole that I found
page 73 ~ was covered-this woman was a very stout woman~
and a small ·wound of any type in that type of
body,, the tissues close over top of it. It looked suspicious to
me and I began then a further check on the case. I went to
308 Cumberland Street and conducted this investigation, and
I found that this woman was supposed to lmve died a natural
death, and I went back to the body again. I_ didn't like the
wound, so I talked to the Coroner and following a conversation with the Coroner I thought of the possibility of an ice
pick with that type of wound, a very small wound. I went
back to the house with Sergeant Merritt. Before going to
the. house with Sergeant Merritt I readily, after probing the
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a

· wound, determined that- this woman didn't die
natural
. death, but had died from this wound. I .went back to tlie
. undertaking ·parlor again and I f g-µnd. Spencer. Tillri:ran there
· and the Scott woµian lo.oking over~_cofflns •. I let them finish .
.I 'didn't ·1et theni know we wer~ tl;J.ere, . hut let them finish
selecting a casket anp. what <;>th~r husj~ess they had:with the
.undertaker, and .t~en I instructed. ~he:11ndei:taker to tell Tillman~ f ,wanted fo talk to him~ 1 'l?illman came out the. back.
.I asked hlm what happened_ t9 E~telle ·and;he said :he didn'.t
'know.. He said they said she had· died a natural death. I
,said, "Tell me your whereabouts the night before." He told
·me that he had came in reasonably el\rly, that he had .to work
.the next day, .and that he w~nt to his work about six o'clock
in the morning, or. six:-thirty,, -he said around about
·page 74 ~ that time,. -and 4e didn't lqiow anything .more until
he was notified on the job that his wife had died.
·He said, of. co_urse, he came in to do his part and select a
casket. ~t that time I didn't let him know anything about
what I knew. I brought him to the Detective Bureau along
with the .Scott woman, and then on from there_with Spencer
I went upstairs in the Detective Bureau and there I ques;.
tioned him at length and finally_ broke the news to him that his
wife didn't die from a natural death _but was murdered. At
that· time the autopsy :µad not been made on the body, and
laboring under- the impression that-it-was an ice pick wound~
I questioned him as to whether or not he had not killed his
wife. He said, ''No, sir. I will swear- to my God tha.t I
haven't touched that.woman."· I said, .f 'I,isten, Spencer, that
woman has been killed with an ice pick.'' He said, '~Captain~
I ain't had an ice pick in my hand; I swear to God almighty
I haven't had an ice pick in my hand.·" I knew the woman
was killed ·and he had been in the house and it convinced me
he had some.connection with it, so I charged him with murder,
put a flat.charge of murder against him,.until the ailtopsy,was
performed .. During. my conversation.. with him he...:fold ·me'
that he was awakened by a -noise like· a pop, like an ·-explosion
of some kind. I said, ''What do yon mean,-Spencer·?'~·He,said
it sounded like the back-fire from a motorcvcle-or atrtofuobile.!
. -!'-left him then. I called the ··Coroner and· told the.
page 75 ~ Coroner to look for bullet. With·timt informa--, . . ,. , tion he gave me I started on the bullet:·theory, and
following the autopsy it -was found that this ·woman was shot·
with a-small caliber pistol. I then made another·searcb of
the premises. I had released him, and put· hint~back in cus- ·
!
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tody until a rurther investigation. t went- back to the pre~' ises along with Officer Merritt, Sergeant Merritt, and .this
· woman and ·one boy named ·Scott w:as 'there, Tillman's son,
David, and Spencer was there, and "I searched and found ~
. his dresser drawer this 32-20 pistol, and this dirk.
Q. Is that g11I1 loaded Y \
· •
· ·
A. No, sir. ·Everything has been broke c;l.own and u;n_loaded.
··
·
Q. Rig4t there, I. want to identify this revolver.
'A. · It is· a ·32 caliber
revolver.·
·
· ·
·
. i
•
~

A 32 calib~r
. marked
'' CUOERO,
''·.a•
• -Mr. _Smith:
.
. _rev-olver
r
,
. six shooter.
· ·· , · · ·
'
Note : The re~?l~~! .was .marked '' Exhibit ~. ','
.By Mr. Smith:
Q. What is "this i:n here, Mr. Nowitzky:f
A. That is a knife I taken off Tillman· on his a:rrest.
Mr. Smith: We introdu'.ce
with the sheath.
. ~lso this knife
..
. ..
I

~

...

Note : Th_e k_nife was mJ\rked '' Exhibit 2_)'
By Mr. Smith;
Q. ~he~m two cartridges in the envelope, where
!
:we~·~ i;h~y fou~d Y
.,
·· ·
'
·· · •· ·
A. In the dresser. c ·
Q. ~o :they fit ·t~s reyol':er Y
A. Y~s., sir,
32-20.. It' is not
:
. a. 32, but a 32-20.

page 76
•

~

Mr. Smith: The 32-20 bullets which fit the revolver which
has been introduced in evidence, which is a 32.:20 revolver,
are introduced i~ evidence. ·
·
Note : The cartridges were marked '' Exhibit 3. ''
The Witness : L~t me bre~k it down for. you.

By Mr. Smith:
. Q. And a clasp knife which you say was on the defendant
·
when arrested 7
A. Yes, sir.
Note: The knife was marked. ','Exhibit 4. ,,,
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Mr. Jones: I would like to have the jury excluded a minute.
.
The Court: · Step into your jury room, gentlemen.
Note : The ·jury retired.
Mr. Jones: May it please· the Court, I object to the introduction of the dirks, knives, and the 35 or 38 pistol.
page 77 ~ Mr. Smith:, 32-20 pistol.
Mr. Jones: The Commonwealth does not even
contend that the woman was killed with any other than a 22
pistol, and these things are only offered in evidence to accentuate the crime in the minds of the jury. They have no
relevancy whatsoever, and there is no way they can connect
these weapons with the crime.
The Court: I don't know what weapon that bullet was supposed to have come out of. Is that determined f
Mr. Smith: It came from the little one. I propose to show
by a statement he made with reference to the big pistol, that
he denied he owned any other pistol but admitted owning this
big one.
The Court: Admitted this pistol and denied he owned any
other?
Mr. Smith: And later we will show he did own this smaller
one. As to the knife, I don't think that it has any particular
value.
The Court: On the Commonwealth's statement I will allow the big pistol to go in, and I. will rule that the kuife and
. dirk are not admissible in evidence. They have
page 78 } been sliown: to the jury, and I will instruct them on
·
that.
Mr. Jones: To disregard as evidence. On the introduction
of the evidence concerning the big gun I object and except,
too.
The Court: I will allow it on Mr. Smith's statement that
the evidence will show he admitted ownership of that pistol
and denied ownership of any other pistol.
Mr. Smith: If the evidence isn't sufficientlv relevant to
satisfy the Court, I will ask the Court to strike· it ont. I understand the relevancy will be shown.
Mr. Jones : I make this motion on the ground that the
bullet charged by the Commonwealth to have been fired from
the 22 gun was offered in evidence and is in evidence at this
time, early .this morning.
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The Court : All right.
Note : The jury returned.
The Court: Gentlemen, just before you retired to your
jury room two knives were introclucetl in with the evidence.
The Court, on proper motion, has now ruled that those knives
will not be admitted in evidence and l ask the jury to disregard those knives in arriving at any conclusion
page 79 ~ or implication lJy virtue of having s·een them.
·
The Court has ruled that they will not be ad:mitted in evidence and they should not be considered by you
in any way in your determination of this case.
By Mr. Smith:
Q. Proceed, Mr. Nowitzky.
A. ·while at the house I located this 32-20 in his dresser
drawer and was unable to :fip.d a pistol in the house the size
of the bullet that had been .taken ·from the body. On this
occasion I knew what I was looking for. I found the back
yard to have four dog·s in it, two of them very vicious.
Q. Had you spoken to the defendant about the ownership
of this 32-20 pistol at that time?
.
A. No; l1e didn't know anything about it. I was at the
house and he was not present; There were two vicious dogs
in the back yard and one or two smaller dogs not so vicious,
but two I would have had to kill to get in the back yard. The
son of the Scott woman was there, and I think his name is
Willie Scott- ·
Q. John Lewis Scott.
A. Yes. He could go in the back yard, so he searched the
back yard for us.
Q. Is he here today to testify?
page 80 ~ A. Yes. On a pan, under a pan setting on the
dog house where the dogs were at, was a small pan
used to feed tlie dogs in, ·and under that pan in a brown bag
was the 25 automatic German make--25 automatic. ·
Q. Was the magazine in iU
A. The magazine was in it and one cartridge ~as in it.
:M:r. Smith: We introduce this automatic marked "C G HA,
ENCE, Suhl, Germany., S. C. Meisser's Patent," and a magazine with one discharged cartridge.
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Note: The pistol was marked ''Exhibit 5.''
By Mr. Smith:
Q. I hand you herewith the bullet which has been introduced in evidence with the testimonv of Dr. Macdonald which
he testified was removed from the body of the deceased, and
ask you whether or not, from your experience as a police officer and investigating of homicides, it is the same caliber
bullet as would have been fired from the 25 automatic that has
been introduced in evidence?
A. Yes. I have examined it and it is the bullet that is fired
from that type of gun. It doesn't take a ballistics man to
tell that. "\Ve could determine whether it was fired from that
particular gun. I went back to ·headquarters again and
brought Tillman back upstairs there and we began questioning him again and didn't show him the 25 autopage 81 ~ matic, but did show him the 32-20 and said, '' Tillman, the woman was not stabbed with ice pick but
was shot.'' I should have said tbat when we searehed around
on the first occasion l could not find an ice pick in the house,
so I called on the Scott woman to see if there was an ice pick,
and she said the only oneMr. Jones: I object to what she said.
The Witness: All right.
The Court: Disregard that statement, gentlemen.
A. (Continuing) Following talking to the Scott woman I
went to the cabinet in the kitchen and in the .cabinet drawer,
the top drawer on the right-hand side, I found a green handle
ice pick. That should have been testified· to in the first part,
about the ice pick. Coming back to after the autopsy and
search, we carried the two pistols back to the B1ireau ,ind
brought Spencer back again and I talked to him and told him
his wife had been shot, that it was not a stab with an ice
pick, but she had been shot and I wanted to know if be owned
a. pistol. I showed him the pistol, the larger pistol, and said,
''I found this in your dresser drawer.'' He said, "Captain,
that is the only pistol I ever owned. I bought that pistol
from a longshoreman on a boat," or a seaman. I don't know
whether he said a longshoreman or a seaman, but, ''I bought
it on a boat down at the coal piers, bought it in 1940, and
I never .shot that gun." I said, "It looks like you ,
page 82 ~ are telli!}g the truth, Spencer. I don't believe you
ever shot this gun. I have examined it and the

Spencer Tillman v. Commonwealth of Virginia

63

Leon N owitzky.
gun hasn't been sl10t in a long time,'' but I said, '' Did you
have any other gun Y"· and he said, "No, sir, I have no other
gun.'' I said, '' Are you. positive you don't own another gun,
Spencer?". and he said, ''I don't own another gun." M~~
Merritt was with me and I said to him, "He is telling the
truth about this g'Uil because the woman was not shot with this
gun, but a smaller gun.'' I said, '' Do you know anything
about a smaller gun being at your home Y'' and I took the envelope we had the ·stuff in and taken out the 25 automatic, and
I also had in my possession the bullet that was taken from the
body.
I

Mr. Jones : To keep the record straight, Spencer Tmman
never said he didn't own this gun, but acknowledged it wa~
his gun and told him when he bought it and where, ·and that
he had never shot it, so I again renew my motion that this
gun is not relevant in this case, and it is inadmissible as eyi-:
<lence and I ask that the jury be instructed to disregard everything that has been said in regard to it.
The Court: I overrule the motion.
Mr. Jones: Exception.
A. (Continuing) I showed him the smaller gun-no, I
didn't at that time. I told him I had the smaller
page 83 } gun, but it was back in the Identification Bureau
being powdered for :fingerprints, and I said,
"Spencer, I got that- gun off a dog house in your back yard
where these vicious dogs are at, a·nd as soon as this finger
print man gets through back there your finger prints are g·oing to be on that gun.",. I said, ''The bullet that come out o:f
Estelle's body, ballistics ·are going to show that that bullet
come from that gun, and then I am going to show that you
took the gun back and forth to the coal piers _daily in your
right-hand vest pocket, that you have been lymg to me all
along about this case, and what have you got to say about
thaU" He turned around and points his finger twice and
said, "No use for me to lie any more. I can't lie out of this
and I am going to tell you the truth.'' I said, '' If you had
done that at first it would have saved me two days work.''
He said, "I shot her." He said, "I am going to tell you
why I shot her, though." He said, ''I came in like I told you
that night and Estelle said she was going somewhere and
she would be back early,,'' or be back at some hour. He said
that when she left he went upstairs and went to sleep on the
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second floor, front room. He said that sometime around twothirty he heard that noise like a motorcycle pop or an automobile starting and stopping, or something, and he said
Estelle came in a little after that, or just before that, he
didn't remember which, and he heard her knocking on the
door, and he said she come upstairs and he said,
page 84 ~ '' Are you going- to bed 1'' and she said something
to him and then went downstairs. He said he slept
prob~bly until about three o'clock when he waked again and
that he went to the steps and says, "What are my lights doing on downstairs like this at this hour of the morning t '' and
saw the hall light on. He said, ''I stuck my head over the
banister and saw the lights was on in the dining room and
then I said, 'That's funny.' Then I heard something- like
mumbling, mumbling talk, like a man and wo.man talking and
I said., 'Uh, I wonder who that is down there with Estelle.' ''
He said, '' Then I went back to my bedroom and put my gun in
- my pocket.'' I think be said it was the bathrobe pocket, bathrobe or pajamas. "I put that g-un in my pocket," and. said
he come on around and started easing down them steps and,
''I had on my bedroom slippers, and when I got to next to
the bottom step my foot slipped ancl it made a noise and J
looked back in the dining room and there was Estelle on the
couch with a man on her, and she said, 'Uh, get up quick, get
up quick, here comes Spencer,' '' and he said she got up and
he got up and they run in the kitchen. The kitchen adjoins
the dining room. The steps come down in the front ha!I. He
said he went back and said to the bastard, "What are you
doing in my house? A.re you ashamed to be in my house when
I am in beret" and "I turned to her and said, 'Ain't you
ashamed to do anything like this in my house where ·I am
aU' " He said then he got out of the way of the
page 85 ~ negro., and he said be pulled his gun and said, '' I
am going to kill you. You have done a thing like
this and I a~ going to kill you,'' and when pulled the gun to
shoot he srud, ''He threw· Estelle in front of me. I didn't
attempt to shoot her, and when be threw Estelle hi front of
me she got the bullet." I said~ ""\Vhat in the world did you
leave the woman for Y Why ·didn't you call the police; why
did you leave the woman from two o'clock in the morningand go to work and leave her lying on the couch and not call
anybody to render assistance Y I don't know wh~ther · she
would have died, or not.'' He said, '' Captain, I thought she
was going to be all right and I was leaving there for-
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By Mr. Jones:
Q. For whatt
A. He said he was leaving there to go to work. He said
he thought she would be all right.
By Mr. Smith:·
Q. Leaving there for what 1
A. He said, "I am was leaving there to go to work." I
said, ''Spencer, why did you get so excited about your wife
and other men?" He said, "Captain, you know how a man
· feels about his wife." I said, "Yes., ordinarily but not you."
I said, ''You know your wife is a prostitute.''
·
Mr. Jones: If your Honor please, I object to that on the
grounds it is not admissible. It is .objectionable
page 86 ~ on the theory that that is Mr. N.owitzky's opinion
and it is going in before this jury as evidence~
The Court: Gentlemen, retire to your jury room and the
Court will hear the rest of it. I c.an 't determine at this point
whether it is admissible, or not.
l\fr. Smith: I understand the whole conversation has to
gom .
.Mr. Jones: Not the opinion of J\fr. Nowitzky.
Note : The jm:y retired.
Mr. Smith: l\Ir. Nowitzky said he was going to repeat
everything that was said.
The Court: They are entitled to the entire conversation
or any portion thereof, but it does not mean that a person
can't object to its relevancy.
Mr. Jones: It is highly objectionable on the ground, if
your ~onor please, it is Nowitzky 's ppinion..
The Court: The Court would be in a better position to pass
on the admissibility or inadmissibility of the evidence after
hearing it in the absence of the jury..
The Witness : I said, "You know your wife is
page 87 ~ a prostitute and you have been living in this house
with ber where she has been drumming her trade
ever since you have been married to her, and you are no better
than she is because you are just as familiar with her actions
as I am and. you lived there with her.''
By Mr. Smith:
Q. What did he say Y
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The Court: The purpose of this is to let me have the whole
thing.
~

A. I said, '(You two have been having froubl~ right along,
:fighting and scrapping.," aud I said, "If you didn't want to
live with that type of woman, why did you do itY'' He said,
'' Captain, I tried to get _rid of h~r.''
The Court: I will have to ask you, Mr. Jones, to indicate
what your defense is going to be..
Mr. Jones: That he caught this woman in adultery with
this intruder in his home *1t three o'clock in the morning, that
the dogs were barking and he-was awakened at three and had
reason to believe his wife wasn't there because she had indicated she didn't intend to return until the following morning,
that she was spending the nig·ht with a friend,. that he came
downstairs from l1earing the dogs barking, thinkpage 88 ~- ing there was something wrong, carried his- gun
and flashlight with hi~ and discovered his wife in
.
the act of adultery with this man unknown to him. I submit
that the testimony that Mr. Nowitzky has givenThe Court: Go ahead. You haven't indicated to me what·
your defense is.
Mr. Jones: The defense is that he shot the man in the
heat of passion.
The Court: Under the circumstances the Court will allow
this evidence to go in.
Mr. Jones: I object and except to it.
Note : The jury returned.
By th<3 Court:
- Q. All right; continue from where you were.
A. I said, ''Spencer, you know your wife is a pro·stitnte
an.d has been living in this house plying· he1~ trade for. years
and you know no excitement didn't come up to cause you to
shoot someone on account of her being with another man.'' I
said, ''You two have been scrapping long enough~ and now vou
have :finally killed her. What have you got to say about
that?" He said, "Captain, you know how it is when you are
living with a woman. I tried to get rid of her before.'' I
didn't take from that that he tried to kill her before, but I
taken from that because I said he had been scrappage 89 } ping back and forth that he bad been trying to
·
separate from her.
·
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CROSS E4ilUNATI0N.
By Mr. Jones:
.
Q. Mr. Nowitzky, isn't it customary in interrogating witnesses, when they make statements, to reduce them to writing?
.
A. It is according to who is handling it, sir. I very seldom
do anything but make notes.
.
Q. Did you .make notes of this conversation at that timef
A. Yes.
Q. Do you have the notes there now7
A. I have some of them.
Q. Were you referring to the notes when you testified Y
A. I don't have to refer to the notes in this case. I only
looked at the start of it to tell it was my conversation with
Spencer.
Q. This happened on April 16th, did it not f
Mr. Smith: I think l1is testimony was it was the day after
that, the 17th.
By Mr. Jones:
Q. Yon had four different conversations with Spencer Tillman!
A. I have related each of them to the jury.
Q. And you related them today from memoryf
page 90 ~ A. I certainly did, except to look at my notes
merely to get my dates and hours st:rnight;
Q. And everything is verbatim?
.
•
A. I would say it would be so close to it that it would not
miss- it but very little. There was no ess~~ti~l part missed.
Q. No. I will grant you that. Who was present when you
first talked with him f
A. I think Mr. Merritt was with me from the very_ outset .
when I first talked with him.
Q. Isn't it a fact you first told him you were.proceeding on
the theory that an ice pick had been used· a:qd that he denied
he used any f
A. Yes.
Q. Yon asked him whether he did T
A. Yes. I have testified to that before the jury.
Q. Did you say at first he denied anything ab9ut stabbingY
A. He did deny it.
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Q.
ceed
A.
. Q.

When you· first started interrogating him did you proon· the theory that an ice pick had been used Y
If you. will refer back to the recordI want you to refer to your memory.
·
A. I will refer back to the record and get you
page 91 r straight on it, too.
Q. You can't g·et me straight.
A. I will try to. I will make an effort.

The Court: Don't have a conversation between counsel and
witness, please.
A. (Continuing) Let me answer that for you. My first
conversation taken place with Spencer Tillman at the Morning Glory Funeral Home. I never mentioned anything to him
there other than to tell him I wanted him to come along with
me, that I was making an investigation.

By Mr. Jones :
Q. You told the undertaker to tell him you wanted to see
him?
A. Yes.
Q. And he came over and talked to you 7
A. Yes, and told me about his wife dying. That is all there
was to it.
Q. Was an ice pick mentioned at that time f

A. No.
Q. When was the first mention of it?
A. At Police Headquarters on the f onrth floor after I
brought Tillman and the Scott woman upstairs. I didn't know
anything about anything but an ice pick at that time. The autopsy had not been taken.
Q. You thought an ice pick had been used?
page 92 } A. Yes.
Q. And continued to think that until s·omething
was said by Tillman to lead you to believe a gun had been
usedf
.
A. That gave me my first inkling, and I called the Coroner
and talked to him.
·
Q. What gave you the first inkling7
A. Because he said something waked him. up in the morning like a popping, and it came to my attention that the possibility would be it was a gun used, and I called the Coroner
and asked him-
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Q. Wba t connection would that have with gun Y
.A.. You know your business as a lawyer and I have my busi-ness as a detective. "\Vhen he said that it was the first lead
of the possibility of a gun being used. .
Q. Was it then you went to his home and found the 38Y
A. No.
Q. ·when?
A. It was after. we had talked to him about the ice pick and
not until after the autopsy 'that I called Sergeant Merritt and
told him, '' Come on back over here. The Doc. has found a
bullet in this woman''. Then we went and searched the
house.
Q. And found the 38; is that rig·hU
A. We were looking for something. different. At :first we
were planning onQ. When did you first :find the big g·un and when
_page 93 ~ was Tillman confronted with that and asked
whether he owned it1
A. We found both guns before we went back to headquarters, but kept the smaller gun away from him until I talked
to him about the larger gun.
Q. And he told you it was his gun, the larger gun 7
A. He still at that point was denying any knowledge of
anything about the woman being killed other than by natural
death.
Q. I didn't ask you that. I asked you a very simple question. When you first asked him about the 38 did he, or not,
own the gun?
A. Yes, and told me when he bought it. When I questioned
him about the 38 he said that, ''It is my g1.m. I bought it at
the coal piers from a longshoreman in 1940", and that, "I
haven't fired that gun since I have had it".
Q. At that time you had the smaller gun there in your posses~on!
·
A. I certainly did. I had the gun in my possession therCl
and told Mr. Merritt, "He is telling the truth about that because this g-un hasn't been fired in a long time and the woman
was shot with a smaller g-un' '.
Q. Did you examine the smaller gun with respect to how
many times it had been fired?
A. I could not tell.
Q. Did it indicate¥
pag·e 94 ~ A. There· is no way you. can tell that, Mr. Jones.
I know of no way you can tell how many times n
gun has been fired. You could only tell it in this way; you

a

70

Supreme Court of Appeals of Virgiuin

Leon N owitzky.
could see that a gun has been used a long time and tell if it
has been used or shot many times or a smaller number of
times. The firing of a gun will wear it after it has been shot
seventy-five or a hundred times, but if you give me a guu
and ask me how many times it has been fired, there is no way
you can tell.
Q. When you showed him the smaller gun he said, ''Yes, it
· is my gun".
A. When I showed him the smaller gun?
Q. Yes.
A. No, sir. He denied it, any knowledge of it, at first.
Q. When did he admit it was his?
A. Not until I called the man at the Detective Bureau and
said, "We are going to show, Spencer, by your fingerprints
on this gun that you had this gun in your hands, and we are
going to show by the bullet that came out of this gun through
ballistics that the bulJet that came from this gun killed Estelle.
Q. It was then he said,'' All right, I will tell the truth about
the whole thing"Y
.
A. After the conversation I had with him. There
page 95 ~ is a little more to it than just that, but that is all
right.
Q. But you say he did make a confession?
A. Yes, two days later, the 18th.
Q. You still didn't take any statement except a verbal
statement?
A. That is right.
Q. You are relying on your memory for everything· yon
want to present?
A. I certainly ~m.
Q. Regarding your telling him, Tillman, about the character
gf his wife, what do you know about her?
A. I lmow Spencer Tillman, know David, his son, and knew
his wife, and if you want me to I can tell you about all three.
The Court: Don't go into anything a~out David, but Spencer. He asked you what you know about his wife.
A. His wife has been a prostitute at least since 1935, to my
knowledge. .
By Mr. Jones:
.
Q. Do you know how old she was, Mr. NowitzkyT
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A. I think she is probably around thirty-.:five or thirty years
olrl. I don't know just how old.
Q. Has she ever been arrested for iU
A. I say she has been arrested. She was nothpage 96 ~ ing but one of the street walk~rs back over there.
Q. That is your opinion?
A. There is no opinion about it. I know them all.
Q. You know them all Y

A. Yes..
RE-DIRECT EXAMINATION.
By l\fr. Smith:
Q. Mr. Nowitzky, Mr. Jones has asked you about the reputation of Estelle Tillman. Have you any police records you
can refer to to corroborate the statement you have madeY
A. I can refer to them, but I would not have to refer to
them, because I know it.
Q. Look at these records and tell the jury whether or not,
according to the p_olice records, your statement as to her reputation is correct?
·
A. It is correct. She has been arrested twenty-one times
involving disorderly condu~t, immorality, and soliciting for
immoral purposes.
Q. Before this defendant made the statement to you that
you have repeated with reference to what happened that night
and his ownership of the small automatic revolver, did you
offer him any i~ducement, promise, or make any threat to
compel.him to make that statement?
A. None whatever.
page 97 ~ Q. Did you ask him who the other man was he
claimed he saw there 7
A. I did.
Q. Did he say whether or not he knew the man?
A. He told me that the man ran out-he said, ''This man
run out the front door and run down towards Market Street
aud turned and went towards Church Street''. I said, '' Who
was this man?'-' and· he said, "I don't know". I said, "Had
you ever seen him before Y'' and he said no.
RE-CROSS EXA)HNATION.
By Mr. Jones:
Q. Refer to these records, Mr. Notwizky. Will you tell the
jury whether or not you find a single inst~nce where this

~
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woman has been arrested for soliciting since 1939?
A. I didn't give you any dates about how long it has been
she was arrested for soliciting.
Q. I ask you to ·tell them whether she has been arrested
since 1939, and for what.
·
A. The last arrest she had was February 2, 1942, for disorderly conduct and assaulting police officers, an.d then one
just before that was in 1941 for cursing and abuse, 1939 for
disorderly conduct, and in 1939 for disorderly conduct, and
1939, adultery.
Q. 19391
page 98 } A. What Y
Q. 1939 for adultery 1
A. Yes. Listen, I have testified I know this woman 7 and I
know the place she lives at, and this woman has been a prostitute since 1939.
Q. It doesn't so indicate by the record.
A. Of course, I can't make the statement that I pick them
up when I see them, as it is not my line of work.
Mr. Jones :
Mr. Smith:
The ·Court:
Mr. Jones:

Is this in evidence?

No. They don't put police records in evidence.
Are you putting them in evidence f
No, sir.

By Mr. Smith:
Q. Did you talk with Mary Chambrey in your investigation?
A. I know her.

Mr. Smith: Stand up, Mary. . Do you wear glasses?
Mary Chambre~: Yes, sir.
By Mr. Smith:
Q. Do you know her without glasses Y
A. Yes.
Q. Did you talk to her about the caseY
A. Yes, sir.
page 99 ~ Q. Did she make any statement as to what happened the night of the killing? ..
A. Yes.
•
Q. In that statement did she, or not, say to you that she
heard a man running in the house Y
A. Positively not.
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Jokn Lewis Scott (Col.).
Mr. Smith: Take the .witness.
Mr. Jones : No questions. .
A Juror: May I ask a question¥
.
The Court: Yes. Don't answer it. until you are instruct~d.
By a Juror:
Q. I would like to ask if you saw the body after the autopsy and examined the clothing?
A. I did.
.
Q. Did it show any powder marks, or was there a hole
through the clothing f
A. It did not.
Q. Did notY
A. No.
By the Court:
Q. Was there a hole through the clothing?
A. Yes. It was a blue dress with a white flower. It is not
exactly a flower, but cloth made up like a flower and in that
was a little blood, and a pink· slip with white lace
• page 100 ~ and that had a little· blood at the top of that..
Q. There were no powder burns?
A. No, and no fiber cuts. To show fiber cuts you would
have tp be a still further distance than to show powder· burns.
Powder burns would come from twelve to eighteen inches and
fiber cuts from twenty-four inches. You had to be further
than twenty-four inches away from the gun to show fiber cuts,
and there were no fiber cuts in her dress.
page 101 } · JOHN LEWIS SCOTT (Col.),
·
called as a witness on behalf of the Commonwealth, having been first duly sworn, testified as follows:

:

.

Examined by Mr. Smith:
Q.- Your name is John Lewis Scott?
A. Yes, sir.
.
Q. You live at 2823 Schooley Avenue?
A. 2821.
Q. How old are you Y
A. Twenty-four.
Q. Did you go to 308 Cumberland Street with Offic_er N 9·
witzky on or about April 18th, 1945 Y .
A. Did I go there Y
Q. Were yo!-1 there when he came T
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A. I left my job and went there.
Q. And went to that houseY
A. Yes, sir.
·Q. When you got there, what did you doY Did you go in
the back yard Y
A. Officer Nowitzky sent me in there.
Q. Officer Nowitzky sent you in there?
A. Yes, sir.
Q. Why did he ask you to go in there Y Were there any
dogs theref
A. Any dogsT
page 102 ~ Q. Yes.
A. Yes, sir..
Q. Did the dogs know you T
A. I raised one of them, Sammy, the oJdest one.
Q. Were they kind of vicious dogs towards strangers Y
A. They was.
·
Q. ·you knew the dogs and they knew you, and you went
in the yard at Mr.. Nowitzky's request?
A. Yes.
Q. Did you find a revolver in there I
A. Yes, sir.
Q. What did you do with it when you .found it Y
A. Give it to Mr. 'Nowitzky--gave it to my mother and she
·
give it to him.
Q. Is this the pistol ( exhibiting revolver) 7 ·
A. Yes, sir.
.
Q. Where did you find it?
A. On top of the dog house with a pan over it.
Q. What was on top of itY
A. A pan.
Q. One of the pans used for ·feeding the dogs 1
A. I wouldn't know, but a pan was over it.
Q. You toqk the pistol and gave it to your mother and she
gave it to Mr. Nowitzky?
A. Yes, sir.
page 103 ~ Q. Do you know whose pistol it isY
A. Yes, sir.
Q. Whose?
A. Tillman's.
Q. This man here Y
A. Yes, sir.
: Mr. Smith: Take the witness.
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" W .. F. Bradshaw.
Mr. Jones: No questions.
Mr. Smith: The Commonwealth rests.
Mr. Jones: At this time, ~bile it is a little out of order, I
have a character witness here that I would like to put on.
The Court: The Court will allow you to do so on your statement that you intend to call the defendant.
Mr. Smith: There is no objection to his using him out of
order. He says he is going to call the defendant.
page 104 }

W. F. BRADSHAW,
called as a witness on behalf of the .defendant,
having been first duly sworn, testified as follows:
Examined by Mr. Jones:
Q. What is your full name, Mr. Bradshaw!
A. My nameY
Q. Yes.
A. Willis F.
Q. Willis F. Bradshaw!
A. Yes.
Q. With whom are you connected?
A. Empire Loan Company.
Q. Talk a little loudert ·
A. Empire Loan Company.
Q. How long have you been a resident of the City of Norfolk, Mr. Bradshaw¥
A. I think thirty-five years.
·
Q. During that time have you known, or are you in position
to tell us whether. or not you kno}V the general reputation of
Spencer Tillman?
A. I think it is good.
Q. For truth and ~eracityt
A. Yes, sir.
Q. And peacefulness Y
A. Yes, sir.
page 105 ~ Q. And sobriety?
A. As far as I know.
Q. ·And· industry T
A. As far as I know.
Q. And you say it is good Y
A. As far as I know.
Q. From your knowledge and observation of this man,
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W. F. Bradshaw...
would yon believe him under oath in a matter in which he fs
intereste·d Y
.A. As far as I know of him, I would.
CROSS EXAMINATION.
By Mr. Smith:
Q. What opportunity have you had to observe this man?
A. He has dealt with .me in my business there for ten or
twelve years.
Q. Borrowed money from you f
A. Yes.
,
Q. A.nd,would come to 'your office to make payments?
A. Yes, very promptly, and we had occasion to investigate .
when we began to lend him from time to time, and we did, and
found frpm our investigation that he was a very honorablH
darkey and paid his obligations.
.
Q. Yon were interested in whether he paid his
page 106 } debts! .
.
A. Yes, mainly.
Q. You state that in your opinion ·he had a good reputation for peacefulness Y
A. Yes.
Q. Did yon make an investigation to find out how many
times he had been arrested for acts of violence?
A. I said in my opinion.
By the Court:
Q. He asked you did you know his general reputation for
peacefulness, and you hav(l testified his general reputation for
peacefuln·ess is good in this community Y
A. I said as far as I know.
Q. Can you answer the question! Do you feel that you
know his general reputation for peacefulness in this community¥ If you don't understand it I will repeat it to you.
Do you know his general reputation for peacefulness in this
community?
· ·
·
A. I could not say that.
Q. That was the question that was asked you Y
A. I didn't quite understand it that way. I am sorry.
By Mr. Smith:
Q.. You testified he had a good reputation for peacefulness f
A. As far as I know.
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0. W. Bastian.
Q. I ask you do you know how many times he
has been arrested for crimes of violence t What
is your answer Y
A. I don't know anything about that.
Q. You have made the statement under oath to the jury
that you thought the man had a good reputation for peac~fulness?
· A. I didn't mean about that.

page 107

~

RE-DIRECT EXAMINATION.
By Mr. Jones:
Q. Have you ever heard his reputation discussed f
The Court: Reputation for what?
Mr. Jones: Peacefulness, integrity and honesty.
A. We investigated his reputation as to his credit and how
he took care of his obligations-.
By Mr. Jones:
_
Q. A.s a result of your investigation, you found that to be
good?
A. Yes.
The Court : We are not interested in his reputation as to
credit.
Mr. Jones: I think the last question before the beginning
. of cross examination I asked him if he would believe him
under oath in a mtater in which he was interested
page 108 ~ and he said he would.
.
By Mr. Smith:
Q. As long as he paid _your bills you believe he was a finC'
manY
A. That was the main thing I was.interested in.
. C. W. BASTIAN,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows :
Examined by Mr. Jones: .
Q. What is your name f
A. C. W. Bastian.
Q. Where do you liye Y
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0. W. Bastian.·
A.
Q.
A.
Q.

1023 West Princess Anne Road.
What is your occupation f
Manager of the Hampton Roads Trading Corporation.
Do you know Spencer Tillman Y
A. Yes.
Q. How long have you known him Y
A. Since 1923.
·
Q. Do you know his general reputation in this
page 109 } community for honesty and integrity?
A. Well, the way I have contacted him is the
Hampton Roads Trading Company which is the Old Do·
minion Stevedoring Company and he had worked as a longshoreman and carried a gang himself. Our work is work on
the waterfront, and he has been industrious.
·Q. What is his general reputation at that place?
The Court: For whaU
Mr. Jones': Truth and veracity.
By the Court:
Q. What is his general reputation for truth and veracity?
A. On the job where he has been he has been a leader, and
gang leader, and he is taken to be honest and straightforward.
By Mr. Jones:
.
Q. In your capacity in connection with your business, have
you ever heard his reputation discussed f
The Court: Reputation for what Y
Mr. Jones: Peacefulness, truth and veracity.
A. The only contact I had with himBy the Court:
Q. One minute. He asked you if you have ever heard his
general reputation discussed for truth, veracity, and peacefulness .. Have you ever heard it discussed 1
page 110} A. No, sir.
.
The Court: What I am trying to get you to do is to answer
the questions propounded. Your answer was no.
Mr. Jones: He is with you.
Mr. Smith: No questions.
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John ~J. Du.qan..

C. L. HIQ;KMAN,

_. .

called as a witness on behalf of the defendant., having been
iirst duly sworn, testified as f oUows:
Examined by Mr. Jones.
Q. What is your full name, please Y
A. Charlton L. Hickman.
Q. With whom are you connected f
A. Sup~rintendent of F'urness..Withy Company.
Q. How long have yon been connected with them Y

A. Since 1907.
·
Q. In connection with your business have you had occasion

',

to know Spencer Tillman f ·
·
A. He is a stevedore and he worked for us quite
page 111 } a bit
Q. How long!
.
A. Twenty years maybe.
Q. During that time have you known his reputation on the
waterfront for peacefulness, and around the piers Y
A. That is all I know, Mr. Jones. He has been ·a good
worker. As far as I know, around the piers he was all right.
Q. And with respect to his honesty and integ_rityT
_
A. As I say, if I asked him a question around the piers J
believe he would tell me the truth. That is all I know.
Q. You would say it would be reliable?
A. I think he would tell me the truth.
Q. Would you believe him under oath in a matter in whio~
he is interested Y ·
·
A. Would I do what?
Q. Would you believe him under oath in a matter in which
he is interested? .
A. As I say, around the piers, I would believe anything !
went to him and asked him. Outside of that I don't know.
JOHN .J. DUGAN,
called as a witness on behalf of the defendant,
ha:ving been first duly sworn1 testified as follows:
page 112 }

Examined by Mr. Jones:
Q. What is your full namet
A. John J. Dugan.
Q. With whom are you connected?
A. Notional Stevedore and Shipping Company.
Q. How long have you been with that firm?
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Charles M. Cacace•
.A.. Since 1918.
Q. Do you.know Spencer Tillman?
A. Yes. He has worked for us during the last twenty or
twenty-two years.
.
Q. What is the nature of the work in which he has been
engaged?
·
A. Longshoreman, loading and ·discharging ships.
Q. Are you in position to know his reputation, general
reputation, in that community, for truth and veracity.
A. Insofar as our business is concerned, our connection
with him has been only pertaining to business around the·
waterfront .
.Q. W~at is it, good oi;- badf
A. It has been very good. .
Q. Do you know his general reputation for peacefulness
and sobriety in connection with that work and in the com. munityt
page 113 ~ A. I can· only say that when he has been employed by us he has been regular in hisMr. Smith: That is not answering the question. I am
sorry_ to interrupt y~u.
By the Court:
.
.
Q. He asked you did you know his general reputation for
pe~cefulness and sobriety on the waterfront and in the community. Yon either know it or don't know .it.
A. It has been good insofar as I have been in position to
ob!:3erve..
By l\fr. Jones:
.
Q. Have you ever heard it discussed?
A. I haven't heard it discussed. There has been no reason for it to be discussed.
CHARLES M. CACACE,
called as a ·witness on behalf of the defendant, having been
first duly sworn, testified as follows : ·
Examined by Mr. Jones:
Q. You are Mr. Charles M. Cacace f
A. Yes, sir.
page 114 ~ Q. Wh~ t is your business f
A. Stevedoring. ·
·

I

I•
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.John Verstznen.
Q. ·1n that connection have you had occasion to know
Spencer Tillman Y
.
'
A. He worked for me for about :fifteen years, I expect.
Q. Do you know· his general reputation for truth and veracity in the communitv in which he worked?
A. Well, I could always depend 011 anything he said to me.
Q. What is his general reputation for peacefulness on the
jobY
.
A. It was all right.
Mr. Jones: · He is with you.
Mr. Smith: No questions.
JOHN VERSTZNEN,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows :
Examined by Mr. Jones:
Q.; What is your name, please, sirY
A. ·John Verstznen.
page 115 ~ Q. What is your busiilessY
A. Baker business.
Q. Bakery business Y ·
A. Yes, sir..
Q. Where is your place of business Y
A. 738 Church Street.
Q. Do you know Spencer Tillman Y
A. Yes, I know him· as a customer coming in the store.
Q. Over what period of time?
A.· A long time. I could not say exactly how long.
Q. Where is your place of business located with respect
to where he lives Y
A. I don't know where he lives.
Q. Are you in position to have known his general reputa- .
tion in the community!
A. No.
Q. For peacefulness, truth and veracity Y
.
A. No, sir. I know Tillman no more than his coming in
the store as a customer.
Mr. Jones: I have two more character witpage 116 ~ nesses and they will be here about two o'clock,
they said.

.•
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_
MARY-BOND (col.),
.
called as a witness on behalf of the defendant., having· been
first duly sworn, testified as follows:
Examined by Mr. Jones:
Q. Will you please state your name Y
A. Mary Bond.
Q, Where do you live, Mary Y
A. 518 Market Street.
Q. Five hundred and what Y
A. 518 Market Street.
Q. How long have you lived there!
A. I have been living there eight years.
Q. You were living there on April 16th of this year 7
A. Yes, sir.
Q. Did you know Estelle Tillman Y
A. Yes, sir.
Q. How long have you known her Y
A. Been knowing her about five years.
.
Q. Did you, or not, see her on the night of April 16th Y
A. Yes, I seen her.
·
Q. Where did you see .her Y
page ~17 ~ A. Over at Rose Crandall's house across the
'
street.
Q. Where does she live T
A. 519%, in front of me.
.
Q. 519%. That is in front of your home?
A. Yes.
Q. Was she with anybody Y
A. WhoY
Q. Estelle.
A. She was with a man.
Q. Did you know the man Y
A. No, sir.
Q. Oan you tell us what he looks like?
A. No, sir.
Q. Was he young or old Y
A. I don't know. He looked to be a young man.
Q. You could look at him and tell whether he was old or
young?
A. He was kind of young.
Q. What time of night did yot1 see them Y
A. Between twelve and one 6 'clock.
·Q. Was he with her at that time?
A. Yes, sir.
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Mary Brmd. ( col.)..
Q. How long did you remain there t
A. I left at one o'clock.
Q. Were they- still there 7
page 118 } A. No, sir.
Q. They left before you did 7
A. Yes, sir.
Q. Did you know wher.e they were goingt
A. No, sir.
·
Q. But you saw them up to one o'clock!
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Smith:

·
Q. What time did you go to Rose Grandall 1s houset
A. I went over there around twelve ·o'clock~
Q. Who was there when you arrived!
A. Nobody but the family.
Q. Who is the fa~ilyY
A. Mrs. Crandall's family.

By the Court:
Q. Who is the Crandall family! Name them.
A. Her cousin.
By Mr. Smith:
Q. What is her co usirt 's name Y Yot1 .don't know t
A. Mary Bell.
Q. Rose Crandall ·was there and Mary Bell!
A. Yes.
Q. Who elseY
page 119 } A. That is all there waa there.
Q. What did~ you go there forf
A. To see a newly born bl:iby.
Q. How long did Y.OU stay Y
·
A. Until after one ·o'clock.
Q. When did you see Estelle Y
A. During the titne I was there.
Q. When did s~e come in Y How long had yon been there
when she cameY Was she there when you weht inf
A. No, sir. She come in after I went there.
Q. Did she come in by herself t
A. I don't know. I didn't see her when she <Jatn(! in.
Q . Where was she when you saw bet f

Supreme Court. of Appeals of Virginia

84 ·

Mary Bond (coL).

A. Sitting in the next room.
Q. Who was with her!
A. This man.
Q. What did she and the man come there for!
A. I don't know.
Q. What did they do when they came there y
A. Sit down and talked.
•
Q. Did they give any reason for coming Y
A. No.
Q. Did they give any reason for leaving Y
A. No, sir.
By the Court:
Q. How was he dressed Y
A. I could not tell you. I did not pay that
much attention.
Q. Did he have on a coaU
A. He had a coat, but I don't know what kind of coat it .
was.
Q. Did he have on a coat or a leather jacket f
.
A. .A. coat like I have got on. I don't know what kind because I didn't pay enough attention.
Q. How tall was he f
A. I don't know.
Q. Did he have a mustache?
A. He was sitting down.
Q. He was not sitting on his mustache Y Did lie have a
necktie on?
A. Yes, sir.
Q. What color Y
A. I don't know.
, Q. Dark or light complected Y
A. Brown skin.
Q. Does that mean dark or light!
A. Light brown skin.
•
Q. Light?
A. Yes, sir. .
Q. What would yon say your complexion is Y
page 121 } A. Brown skin.
·
' Q. .A.bout the same complexion as yours t
A. Yes, sir.
.
Q. What color was his ha.it?
.
A.· 1 don't know. I could not tell you.
Q. Did he have a bat on-1
page 120

~
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]Jllay Bell (col.)~

A. Yes, sir.
Q. What sort of hat t
A. I don't know. ·
Q. Was it a cap or a felt haU
A. It was a hat.
Q. A felt hat?
A. Yes, sir.
Q. You say he had a coat on 7
Q. It wasn't a sweater!
A. No.
Q. Or a leather jacket!
A. No, sir.
Q. Not one of those overall jumpers?
A. He looked like he was a dressed up man.
By Mr. Jones:
Q. He looked like he was a dressed up man Y
A. Yes, sir.
MAY B:alLL (col.),
·
called as a witness on behalf of the defendant,
having been :first duly sworn, testi:fi~d as follows :
page 122 }

Examlned by Mr ..Jones:
Q. Your name is May Bell, is it not Y
A. Yes, sir.
Q. Where do you live, Mayf
A. 519% Market Street.
Q. How long have you lived there t
A. About five years.
,
Q. You were living there on April 16th of this year,. were
you notY
A. Yes, sir.
.. .
Q. Did you know Esi.elle Tillman 7
A. Yes, sir.
Q. How long had you known her T
A. Known her about two years.
Q. Did you see Estelle on this particular night of Apri I
16th!
A. Yes, sir.
Q. Was she with anyone?
A. Yes, sir.
Q. Who was she with, do you know T
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A. I didn't know the man she was with. She was with a
man;. but I didn't know him.
page 123 ~ Q. Did they come to your house 7
.
A. SirY
Q. Did they.visit in your house?
A. Where I room at.
Q. Where you roomed Y
A. Yes, sir.
.
Q. Who was the;re besides Estelle and this man?
A. My cousin, her husband,. myself, and Mary Bond.
Q. Speak so the last gentleman there can hear you.
. A. Rose Crandall, Tom Crandall, myself, and Mary Bond.
Q. WhoY ·
.
A. May Bond.
Q. And Estelle and this man Y
A. Yes, sir.
Q. ·Is that right Y
A. Yes, sir.
.
Q. Did you know the man Y
A. N9, sir.
Q.. Did you ever see- him before Y
.A. l'.{o, sir.
_
Q. What were they doing there~ just visiting?
A. She claimed she come there to see Rose Crandall: She
had a party.
_
.
_
Q. What were they doing there, talking?
A. Yes, sir.
page 124 ~ Q. What time of night did they leave Y
. A. Around two o'clock.
- Q. They stayed at this house until two o'clock!
A. Yes, sir. ·
Q. Were you up when they le£t Y
A. No, sir. I went to bed.
Q. Do you know whether this man left with her, or non
A. Yes, sir, he left with her.
Q. Could you tell that if you had gone to bed?
A. I heard them going down the hall together.
Q. You saw them going down the hall together Y
A. No, heard them.
.
Q. Was any drinking going on the~e that night?
A. No, sir.
Q. You didn't see any Y
A. Won't none going on. ·
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May Bell ( col:).

CROSS EXAMINATION.
By Mr. Smith:
_
Q. How was the man dressed who came there with Eatelle t
A. I don't know. I didn't pay attention to him.
Q. How long did you stay in the same room with the3Ill Y

A. SirY
Q. How loug did you stay in the same room be was int
A. I didn't stay in there long.
page 125 } Q. How long7
.
A. Around about a half hour.
Q. What did he come there forY
A. I. don't know.. He came up there with her~

Q. What?

A. He came up there with her. I don't know what he Qome
there for.
Q.. When was the last time Estelle had been to this bonse
before that night?
- A. Not for· around about two weeks.
Q. Why do you say she left at two o'clockf
A. It was around about nvo when she left.
Q. Did you look at the clock Y
A. Sir!
Q. You heard me.
A. No; sir.
_
.
Q. How do you know what time it was thenY
A. What? ·
The Court: If there is any demonstration of any Idnd that
takes place in this courtroom it will be cleared.
·
By Mr. Smith:
Q. You don't know what time she left?

.A. Around about two o'clock.

Q. Why do you say it was two o'clock? You
page 126} didn't look at your watch?
A. No, sir.
Q. Why do you say it was two o'clo~k then? Who told
you to say it was two o'clock?
.
A. My cousin said it was around two o'clock, ]lo~e OrandalL
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MARY JOHNSON (col.),
called as a witness on behalf- of the defendant, having been
first duly_ swor~ testified as follows :
Examined by Mr. Jones:
Q. Your .name is .Mary .Johnson Y
A. Yes, sir.
_
Q. Where do you live, MaryY
A. I live at 960 Reservoir Avenue.
Q. How long have you lived in Norfolk f
A. I have been living in Norfolk thirty years.
Q. Did you know Estelle Tillman t
A. Yes, sir.
.
Q. Tell the Court and jury whether or not you saw Estelle
Tillman on or about April 16th, which was on
page 127 r Sunday of this year¥
. ·
A. No, I haven't seen Estelle since-it was
Tuesday before Easter that I really seen lier, but I talked
with her ·Friday before the 16th.
Q. You know when she was killed, or heard slie was killed Y
A. I saw her that day, but she was dead then.
Q. When had you seen her prior to that time Y
A. It was-I don't know the date.
Q. One, two or three days before?
A. It was almost-she died on the 16th and Easter was
the 1st. I saw her Tuesday before Easter.
·
By the Court:
Q. Tuesday before Easter Y
A .. Yes, sir.
By Mr. Jones:
.
Q. Was she with anybody wh~n you saw bed
A. No. She was home when I saw her. I was just passing
through and stopped and talked to her.
By the Court:
Q. What is your nameY
A. Mary Johnson.
Mr. Jones: That is all.
Mr. Smith: No questions.
page 128

~

The Court: Gentlemen, we will adjourn until
two-thirty. I wish to request you not to discuss
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S pcncer .Tillman (col.).

this matter with anyone other than among yourselves, and
don't let anyone discuss it with you. It would be best, and
I request .you, not to read any newspapers during your
luncheon adjournment. There may be some article in it about
this case. Out of excess precaution, I request you not to
read any article in the newspapers during the luncheon adjournment, and don't ·discuss the case with anyone except
among yourselves and don't let anyone discuss it with you.
We will adjourn until two-thirty.
Thereupon., at one-fifteen P. M., a recess was taken to twothirty P. M.
page 129}

AFTERNOON SESSION.

Met at close of recess.
Present: Same parties a~ heretofore noted.
SPENCER TILLMAN (col.),
the defendant, having been first duly sworn, testified as follows:
Examined by Mr. Jones:
Q. Your name is what?
A. Spencer Tillman.
Q. How old ai;e you, Spencer Y
A. Fifty-seven.
Q. How long have you lived in Norfolk?
A. Ever since 1904.
Q. Had you been married before you married Estelle Tillman!
A. Yes, sir.
Q. Any children by that wifef
A. One.
Q. How old is he?
A. Twentv-three.
page 130 } Q. Is your first wife living Y
A. No, sir.
Q. When did she die?
A. 1927.
Q. You were married again when?
A. I was married in 1938, June 1st.
Q. Who did you marry at that time?
'

I
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A. Estelle- Scott.
Q. How old was Estelle Scott t
A. I only know what they said. Her motp.er said she was
nineteen.
Q. How old WflS she when she died Y
.A.. Thiity~two. ·
Q. Thirty-two 1
A. Yes.
Q-. Where were you living Y
A. 308 Cumberland Street.
-Q. What were you doing for a livrng, and llow long had
you been doing it, 'J?illman T
A. Twenty-seven years have been foreman on the waterfront for longshoremen.
Q. Was there anybody in particular you worked for Y
A. Yes, sir. I work for the Atlanti~ & Gulf Company µiore
than I do any of the rest of them.
A. The Atlantic & Gulf?
page 131 ~ A. Yes, sir.
- - -Q, Who is the r:Ptln~g~J:" o.r proprietor of the~
Atlantic & Gulf Stevedore$?
A. Mr. McGrath.
Q. How long have you known Mr. McGrath Y
A. I have been knowing Mr. McGr~th ev~r- s\nce i917.
Q. This place you live at 308 Cuµib~rland Street, do you
rent and operate that place vourself?
A. Yes, sir.
..
Q. How many rooms does that place contaJn Y
A. Seven rooms and bath.
Q. Seven rooms and bath T
A. Yes, sir.
Q. Did anybody occupy the first floor Y
A. No, sir.
Q. Who lived on the first fk>9r Y
A. That is where we all slept, on the first floor. l had the
whole_ apartment.
Q. Who had rooms on the :first floor t You live on the
second floor, do you not f
A. Yes., sir. There ain't but two floors,
· Q. Where do you occupy your room_s f
A. In the. front room.
Q. Upstairs or downst~ir~ ¥
·
A. Upstairs.
page 132 ~ _Q.· Who else w~s upstair~T
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A. Willie Gallop.
Q. Anybody elset
A. Mary Shannon.
Q. They were on the second floor!
.A. Yes, sir..
Q. Who occupied the first floor or living quarters 1
A. Carrie Scott.
· .:;
Q. Where was her room, front or back!
A. Front room.
Q. Who is Carrie Scott Y
A. Estelle's foster mother.
Q. Did anybody else live down there t

A. No, sir.
Q. Did you have access to a portion of the first floor 7 Diel
. you use a portion of the first floor t .
A. Yes, sir.
Q. What portion did you use?
A, The dining room and kitchen.
Q. When did you marry Estelle Scott t
A .. 1938, June 1st.
Q. Do you remember ·the date 7
A. June 1st.
Q. June 1st7
A. Yes, sir.
.
.
page 138-} Q. Did yon go to live ~t this place iJnmedi$tely
after you married, or did you live anywhere else?
A. I was living there when I married bar.
Q. You were living there when you marrie(l her 7
A. Yes.
Q. After yon married her did anybody come to live with
youY .
A. Yes, sir.
Q. Who?
A. Carrie Scott.
Q. Who elseY
A. ¥ary Shannon.
Q. A£ter you married Estell~ Scott, how did yo"Q. get alQng 7
A. We got along all right, only we would have, as any other
man and wife would have, a little fireside quarrel. I taken
care of her.
.
·
Q. During the month of April were you working re~larlyt
A. Yes.
Q. Where were you working Y
·
A. On the waterfront for the Atlantic & Gulf Stevedoring
Company.
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Q. On ·the night of April 16th, or prior to that time how
.
many days had you been working days and nights t
Jmge 134

·
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A. I had been working about three or four days
and nights.
Q. Regularly! ·
·
A. Yes, sir.
Q. April 16th was Saturday or Sundayf
A. No, April 16th was on Monday..
Q. On MondayY
A. Yes, sir.
Q. Had you worked Sunday night Y
A. No, ~ir. I came home Sunday night for to rest.
Q. About what time did you get home Y
A. I got home at seven o'clock..
Q. Did you see anybody there and talk with them 1
A. Yes, sir.
Q. Whom did yon see Y
·
A. All that lived in the house, Willie Gallop, Mary Shannon,
Carrie Scott, Estelle Tillman and David Tillman. That is
about all there was there.
Q. Did you eat dinner at home that nigbtt
A. Yes, sir.
Q. Did you eat dinner with your wife 1
A. Yes, sir.
·
Q. Did you have any quarrel or misund~rstanding with

hert

A. No, sir..
Q. Had you had any quarrel with her three or
four days prior to thaU
A. No, sir. The last argument I and she done had was
March 28th.
Q. On the 28th Y
A. Yes, sir.
Q. Was there anything serious about that argument that
you hadY
A. No, sir.
Q. Did you have any con~ersation with your wife that
nightf
A. Yes, sir.
·
Q. What was iU
A. Well, we just talked and laughed and played as usual.
All of us was sitting down in the front room after we got
through supper, sitting in the front ·room and talking with
each other.
·
page 135
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Q. Was Carrie Scott prese~t at that timet
A. Yes, sir.
Q. Did you.r wife say anything to you about going out 7
A. Yes, sir.
,
.
,
Q. What was it 7
.
A. She called me in the hall about eight o'clock and said,
"I am going out tonight. I. won't be back. I am going to·
-spend the night with Letha Morton.''
page 136 ~ Q. Did she tell you where Letha lived 7
· .:
A. I knew where she lived.
Q. Did she ask. you wheth.er you wanted to go along with
her?
·
A. Yes, she asked me did l want to go on with her and I
told her I was tired, that I had not finished the job, and I
wanted to retire -and have some rest.
Q. Did she leave then Y
A. Yes, sir.
_
Q. What time did you go to bed7
A. Around nine o'clock.
Q. Did you go to sleep!
A. Yes, sir.
Q. Did yon wake up Y
A. Yes.
Q. What time?
..
A. Around three-thirty.
Q. Was :there any particular noise that occurred that woke
you up?
A. Yes, sir.
Q. What was it?
A. I heard something unusual, noise, and I was going to
.
·
bed early. · .
Q. Did you have any dogs in the back of your houseY
A. Yes., sir.
page 1~7 } ·Q. How many did you have 1
A. Three grown dogs and p. puppy.
Q. What kind of dogs Y
A. One Great Dane, the other a bull Terrier and the other
Spitz.
Q. Are they vicious dogs, or not l
A. Yes, sir_.
Q. What· did you hear that waked you up around twothirty or three o'clock?
.
. . A. I·heard kind of a big noise like the backfire of a car,
and that caused me to wake, and at the time I waked I turned
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over in bed and sit up and when I sit up I begun to hear the
English Bull Terrier, and I raised her from a puppy, begin
to. run up and down and around the house whininit1,.r1. I said,
"I wonder what is the matter with Nellief .Something is
wrong downstairs.'' She begun to whine and bark. I said,
''I will investigate and see what is wrong.'' I gets up and
. reMhe~ on the vanity, dreAserQ. What time of night was this?
A. This was morning, near around --I awaken up at threethirty and when I }ooked at the watch it was three-thirty, and
this was practical~y, I would say~ nea:r about four o'clock, a
qilatter to four, when I taken the notion to go downstairs to
investigate. I gotten up in my pajamas and slipped on bedroom shoes arid walked over to the vanity dresser
page 138} -and pfoked up a little Ma·rchlight I had and this
gun. I opened the room door and walks out in
the hallway. I heard the dog continuing to whine and bark,
and I listened on the second floor. Everybody on the second floor seemed to be quiet :and a~lee).). Then I beard-when
I got at the head of the stairway steps to walk around to -go
downstairs I could hear someone talking.
.
·
Q. Did you go down the steps then?
.
A. Yes, sir. ·when I went down the 1steps to investigate
to find out who it was, I knew it was not Miss Carrie's voice.
As far .as I knew, she was the only one supposed to be downstairs, h~r and the children.
.
Q. Did you -expeat to find your wife downstairst
A. No, sir.
, Q. What?
A. No, sir.
Q-. Why ·not?
A. Because she told me sl1e was not going to be at home.
If anybody had told me 'she was in my house I would not beli~e ~
.
.
.
\
Q. When you arrhred :at the botto:m iof the steps, wliioh way
did you turn tG'?
.
4-. Into the dining room to ~y right.
·Q. How "far is the. -dining room from the -steps 1
A. Right at the steps.
Q. At the bettom -0f the steps Y
page 139 } A. Yes.
.
1
Q. When ·you got to the ·bottom, what did you
do?
.
A. When I got to the bottom I flashed this little light ·be-
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cause it was dark down there, to see how to. turn the light on
down there
the dining r~om. Wh~n I flashed t~e p.ght :Ins;
telle was Jymg on the studio couch right by· the dining roon\
door with her dress up and in adultery.

?1

By Mr. Smith:

Q. Whatt

A. Adultery.
By Mr. Jones:
Q. Who was

.

she committing adultery with7

~Am~
.
Q. Did you· see the man T
A. Y-es, sir.
·
Q. Did you see his face Y
A. Yes, sir;·
Q. When you flash~d the light in there, what did they do f
A. She said, "Look out'\ and they .got up an,d backed .on
back at the end of the kitchen door, at the end of the studio
conch.
..
Q. How far was the .door to the kitchen from the end of
the studio ·conch?
page 140 J A. About two feet.
'Q. Abont two feet t
A. Yes.
Q. Did. they both get up at the same time·?
A. Yes, sir. ·They scrambled ·and got up the best they could.
·ne had his pants ·down and was trying to get ms pants up.
Q..Wh~n they jumped into the kitchen, where did you goY
. A. I stc;>pped behind the bibiJ.e and plucked the fight on so
![ eould see clearer. .
/Q. Diel they ·ever get out of the 'kitchen·?
. A. Yes, sir.
. ·
.
.
.
Q. Did y,ou hear any voices in the kitchen before they cam9

~un

A. They run far enough in tne kitche~, .and s-eemingly there
-was only two ways out, the back door and the front door.
When he. started,. after being caught _in a trap, ·like ·anybody
else, he tried to get out a~d I :heard Estelle ·say., ·,''No,, them
iJ.ogs", and then be turned 'and 'Came -back.. .
Q. Did they ·come back to the kitcben dooT then T
A. Yes, sir, entering in the dining room ·and I saw her hand
him something. I didn't detect what it was.·
·
Q. W4en you first saw them by your flashlight on this ·sofa
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or divan, what was your reaction to that; how did
it affect you Y
·
·
A. I went crazy and was thinking how I had
worked, lived and scrambled and· taken care of this· woman
and h~d given her practically anything she wanted, an_d taken
care of the mother and the whole family, and carried insurance and looked out .for them, took care of them by the sweat
of my brow and practically lived on the waterfront, and I
practically went crazy. 'rhis girl's foster father died in 1938
and. I had been looking out· for her foster mother and her.
Q. YOU say you practically lost your mind f
A. Yes, sir, f'lost my mind and went crazy.
Q. When they came back to the door did they both come
together?
.
.
A. Yes, they were both in the door together.
Q. Where were you standing when they came back?
A.- Just beyond the dining room table.
'Q. What kind of table is this f
A. A round dining room table.
Q.. About how wide would you say it isY
A. I would say the top of the table is about five feet around.
Q_. From the kitchen door, how many feet would it be from
·
where you were standing to where they were standirigY
A. I would say eleven feet.
page 142 ~ -Q. Eleven feet.,
A. Yes, sir, as near as I can tell.
Q. Was anything . said when they appeared in the "door
again when you were standing behind the table Y
.
A. I said to him, '' What in the hell are you doing in my
house at this time of morning with your clothes o:ffY'' When I
said that to him she passed him something. I could· not see
exactly what it was by them being so close together, .but I presumed it was some weapon, and then he struck at me to make
his way out of the house, and when the gun fired she stepped
between us and that is why she got killed.
·
Q. You shot at himf
A. Yes, sir.·
Q. You intended to hit him when you shot at him Y
A. I was intending to hit him when I shot. _If I had had a
cannon I would have turned it loose at that time.
Q.- When you shot what did he do Y
. A. When I ~hotY
Q. Yes.
A. Wh~n I fired it he stumbled .and something fell and I
page 141
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heard something fall. I didn't know whether it was a knife at
the time.

Q. Were you standing behind the table at that timeY
A. At that time I was at the front door. The gun hung up.
If the gun had not hung up I would have got both
page 143 ~ of them.
·
Q. What did he do after you shot?
A. He scrambled and still rushed on towards me, and when
I clicked the gun again it failed to :fire, and that is the time
he got by.
Q. Where did he go Y
A. Run clown the hallway to the front.
Q. Did you go behind him?
A. Yes, sir.
Q. Did you attempt to fire at him down tl1e JrnlH
A. Yes.
Q. Did he open the door and go out Y
A. Yes, sir. He opened the door and run out and run over
chairs on the porch.
Q. Ran over what?
.
A. He run over some steel chairs we had on the porch trying to get off the porch.
Q. What happened then Y
A. I found out-I had a twenty-five automatic, German automatic, and she has got two safetys on it, one on the barr_el
and one on the magazine.· The_ two safetys work directly together and when they don't she won't fire. When I found out
the safety was off the ma·gazine I pushed up with my thumb
and found out she was in action and fired after him twice.
Q. Can you describe the porch, the size of it,
page 144 ~ and how you go down to the street from the steps 1
Can you describe this to. the "jury?
. . A. The porch, as near as I can tell,· it is about four feet
wide. You have to come in this way _(indicating), turn and
come in the front door. You don't come straight up in front
but to the side of it, and the steps run alongside of it.
· Q. Do you know whether he went down the steps or over
this railing?
·
A. I could not say because he beat me to the door. I know
he was tang·led up in· the chairs and knocked one off the porch.
Q. Did you get to the door or the porch in time to see him
again?
A. Yes, sir.
Q. ·what did_ you do then!
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A. I fired at him.

Q... How many times Y
A. Twiee ..
Q. Did ·you see. the direction in which he was running Y
A. Yes, sir.
Q. What direction was it Y
A. He run across Cumberland Street and to Mr. Baxter'1:1
stoo:e on the corne.r of Cumberland and Market,. and run over
.
a chicl,t.en coop and crat.es.
page 145 ~ Q. Ran over what?
. A. They had some chicken crates stacked up
outside.
Q. Who did?
A. Mr. Baxter.
Q. What. did he do with them?
.
A. He run in the crates and· knocked them around on the
front of Market Street when he turned and tried to. make it
around the. corner..
Q. How far did you go before you went back in. the house?
A. I could not exactly say, but around ten steps T went be- .
fore I went back.
Q. What condition were you in Y
A. I was crazy. It seemed like ev.erything turned red, turned
red with. me, and i.f anybody had come and told·. me that Estelle, was anywhere, on the place I wQuld not have oelieved it
be.cause, I had ~o much confidence. in the woman and I didn't
believe w:hat her fost.er mother told me about it.
Q. Did you go ~ack in_ the hQnse f .
A~ Yes,, p.r~sently..
Q.. Did: you go bac.k in the hall Y
A. Ye.s, sir.
Q. And in the. dimng room_ Y
· A. Yes, sir.,
Q. Did YQ'll. see Estelle t
A._ Yes..
page 146: ~- Q.• When you sho.t_ were. you able to telI whether
o.r no,t you had struck anybo'dy?
.
A. No, sir, I could. not swear to it at that time..
Q. When you went ·back wh.ere. was Estelle Y.
A!s. L~ying on the. studio ~oucli with her face turned to.
.
. wa.rds the:, wall...
Q. Did· you notice you ·had struck Estelle Y · ..
A. I realized after I went back in the house that she· was
shot.
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Q. Did yon go to her. to see whether she was dead or badly
hnrtf
A. Yes, sir.
Q. What did yon find¥
A .. I knew she was dead.
Q. How did you lmow Y
A. Because I felt of her pulse and heart and I seen she was
not breathing.
Q. She wasn't breathing!
A. No; sir.
Q. What did you do f
.
A. I was all to pieces. I was scared to death· and didn't
know where. I was. going,. and it seems like I didn't know anything or what to do.
·.
Q. Where did you go T
A. I got my clothes on and left the· house and
page 147} went away.
Q. What time did· yoa leave,f·
A. As near as I can. tell, a little after six o 'elock.
Q. Did. you hav~ any conversation- with anyone before, you
leftt·
A. Only her foster mother.
Q. Carrie Scott T
A •. Yes.
Q~ What did y:ou say to Canie-t
_
A. I said to her to take· the money and. pay· onr insuralle.e.
Q. You own insurance, you Jllean.Y:
.
A. Mine and Estelle's, Carrie Scott's, John Lewis.:Scoitt's,
and myself.
Q. And that amounted to $2~007 ·
A. Yes, sir.
Mr. Smith: I object to counsel puit-tim.g, words· in ·tlie witness' mouth.
Mr., Jones.: I understood, your witn.ess ·t9: state~
Mr. Smith: You are examining your witness now.
By Mr. Jones:
Q. How much did you give l;ier?
A. $2..00.
Q.. So that was for the purpose- of. pai~g four
page 148 } premiums on insuran.~e:f
The Court: Mr. Smith just objected to your leading: the
witness.

100

Supreme Conrt of Appeals of Virginia

Bpencer Pilfoia11, (col.).
Mr. Jones: He just stated he gave it to her to pay them.
The Court: Why do you have to repeat iU
By Mr. Jones:
Q. Give me the names of the people, if yo-n will, Tillman T
A. SirY
.
Q. The names of the people whose premiums yon paid Y
A. Estelle Scott, Spencer Tillman, Carrie Scott, and John
Lewis Scott.
Q. Do you know now approximately how much insurance
you had· on each one Y
A. I could not say exactly. I had $450.00 straight life on
Estelle, and $200.00 insurance on John Lewis Scott.
Q. Who is John Lewis Scott t
A. Supposed to be -her brother.
Q. Her brother?
A. Yes, sir.
Q. You told Carrie Scott. what when yon lefU
A. ''Here is .the money. Pay the insurance.''
Q. Did you say anything to her about what had happened
during the nighU
page 149} A. No, sir.
Q. Why didn't you T
A. Because I was afraid and tore all to pieces, scared to
death, and I didn't know what to do, was scared out of my
own mind, and seemed like I was walking in a daze.
Q. Yon still had the 25-20 gun Y
A. Sir?
·
Q. Yon still had the 25-20 g,m Y
·A. Yes.
Q. What did you do with thaU ·
A. I carried it on with me.
Q. Carried it on where f
A. With me.
Q. You heard Mr. Nowitzky say he subsequently found it
in the dog house under a pan T
A. Yes, sir.
Q. Is that correct 7
A. That is Mrrect.
.
Q. When did you put it there f
· A. Monday night.
Q. Why did yon put it there 7
A. Why did I put it there Y
Q. Yes."
A. Well, I don't know.
I,
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page 150

~

Q. Did you believe that you were in trouble?
A. Yes, sir, I kn owed I was in trouble.
Q. Did you talk to anyone Y

A. No, sir.
Q. When you left the house, what was your intention!
Mr. Smith: I object to what his intention was.

By Mr. Jones:
Q. What did yon do, and· why did you do it, when you left
the house?
Mr. Smith: That is the same thing.
The Court_: The question was, "What did you dof'' ·

A. I didn't do anything but go on. away to ,find a friend for
some advice.
By Mr. Jones:
Q. Who was he!
A. Moses Kee. , ·Q. Where did you go to find him t
A. He was supposed to be on the corner of White a.nd
Princess Anne, where we goes from to -work .every morning.
Q. Wa_s he there Y
A.. No, sir, he wasn't there that particular morning.
Q. Where did you go then Y
A. He had been working nights·at that time. I looke<;l for
him and later on I found he was not in town, that
page 151 ~ he was on the Newport News side, and I turned
around and figured I would wait and try to see
him to get some advice from .him what to do, and I plundered
around and then came on home.
Q. You came on home Y
A. Yes, sir.
Q. Had Estelle's body been moved when you got home?
A. Yes, sir.
Q. Did you stay home that dayt
A. Yes.
Q. What did you do Y
A. Nothing but come there and sit around the house all
day and night.
Q. What kind of frame of mind. were you in that day7
A. What frame of mind Y
Q. Yes.
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A. I was in worser shape than I had ever been since I had
been in the world. I could not eat or drink. ·
Q. Were you afraid Y
A. Yes, sir.
Q. Was· it after that you hid this pistoU
A. Yes, sir, put the pistol in the yard Monday night.
Q. Coming back a minute to this man, when he appeared in
the door did you believe that he was going to hurt you?
A. Yes, sir.
Q. Wliat did he do that indicated that you were
page 152 r going to be hurt by himY
A. Because he advanced toward me.
By the Court:
Q. Did what?
A. He made ~ .spring for me.
By Mr. Jones:
Q. Did he say anything· that would lead you to believe he
would attack you or hurt you 7
A. He drew whatever she had give him in his ·hand ~and
sprung towards me.
Q~ Djd you afterwards find out what he ,did actual~y have
in.bis jharid?
·
·
A. After I went :back to -the 1house.
Q. What did ·you find Y
· A. An ice pick.
Q. Where was .it?
A. Laying on the dining room :floor.
.
· Q. Was that in close proximity to -where the accident hap ..
pened:y
A. Yes; sir.
Q. Did you pick the ice pick ,up Y
A. Yes.
·
Q. What did you do with it Y
A. I _disremember now. I don't know whether I ,put .i,t in
·
:the kitchen ·cabinet drawer or put it on it.
page· 153 ~ Q. You spent the night there Y
A. Sir?
Q. You spent the night at homeY
A. Yes.
·Q. :The next morning ·-what did you do Y
A. The next morning what .did I do Y
Q. Yes.
A. The next morning I left.
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Q. Did you ~ee C~irrie Scott T
A. Yes, sir.
.
Q. Did you go anywher~ with Carri_e ScotU
A. No, sir.
· ·
Q. Did y~m see Carrie Scott later on in the ¢lay at the un- ·
dertaker 's 7
; , · ..
· · · ··
A. No, sir. I and Carrie Scott went to the un~ert~k~r's
Tue_sday.
·
Q. Tuesday!
A. On the 17th.
Q. W]iat .did you gQ ~here forj
A. ·'Fo make arrangements about Estelle Tillman's fune.ral.
Q. Did you make· arrangements f .
.
.
.
A. Yes, sir.
Q. Di~ you .s~~ _anypody there yo"9 tl:llked "\Vitp. t
A. ·:N:9, si!, ~J;l~bQdy \but t~e 1;lll~er~~k,E}r,.
,vage 154 ~
Q. Did you see Mr. NowitzkyY ·
·A. Yes, sir. He came later.
Q. Did he talk to you 7
·
A. Yef:!, sir.
.
Q. What did .:he .say!
· A. He told me he wants to see -me. He told me he wanted
to see me after I g9t tJ;iro~gh ma¥h1g ar~~ng~menfs for the
body.
·
··
· ·
·
Q. Did you talk to him the:r:e or a~ he8:~quarters Y
A. He didn't talk to me then~ ·:but told me, ,:, Oome .on. I
want you to go downtown ~<;>r an inv~stigation '·'· · ·
Q. When he first started interrogating you what did he
have to say in regard to JTistelle Tillman's death Y ·· · ·-·
A. He took me in the examination' room.- with -four or :five
more there.
··
. Q. Four or five .ther.e Y
A. Yes, sir. He taken 4er dress th~t she ~ad o:µ ,o.uJ o.f a
bag. He said, "Listen, old Dian, you·-know damn well y~u took
and run this man out of house and t~"!ren an ice pick 1an~ ki)led
this woman. Didn't you -do it,·H I said, '·'No;, si~, .I .didn ~ ".
He said, "You can'f~e". He said, "Do Y,OU ~ant 19·_see ,this
little hole in the dress Tl' and I -said yes~ and he said,: ''1ou
know that is an ice pick hole'~. I ~aid, "Mr. Nowitzky, T:am
already in a world. of .trouble, -but if I am ;<;>in~ to
page 155 J die I am ~ot g~i:µg to lie o~ -iµy ~~n. self'; . ·1 s·aid,
·
' "I haven't had an ice .pick in my hand t9 us:e it,
· ··
·
nothing of any kind to kill anyb9dy''.
. Q. Re ·cont~nded you µa·~ kHled her .with an :ice -piqJtt
A. Yes, sir, that I-hadkilled·her with an ice p1.ck: ·
1

1
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Q. You heard Mr. Nowitzky say you denied that yon knew
anything about this murder at all. Is that true Y
A. I don't know what I told him. He was nagging and
· telling me about the ice pick and different tlrings he had
against me. At the time I don't know what I said. Q. He was talking to you about an ice pick Y
A. That'is right.
Q. And that is when you denied you knew anything about
an ice pick having been used on the woman Y
A. Yes, sir.
Q. He said shortly thereafter something popped in his mind
that suggested a gun. Did he say anything about ·a gnnf
A. Yes, sir.
Q. What was itf
A. He asked me did I have a gun. I told him, '' Yes, sir''.
He said, "What kind of gun is iU" and I said, "I have a
32-20''.
Q. Did you tell him where it was?
A. Yes, sir.
Q. Did yon give him any means whereby he could come iu
possession of the gun Y
page 156 } A. Yes, sir.
Q. What did you give himf
A. A bunch of keys to my room.
Q. Did you tell him where the gun was°l
A. Yes, sir. .
·
Q. Did he later on show you the gun f
A. Sir?
Q. Did he later on show you the gun f
A. Yes, sir.
Q. Did he ask you if that was the gun you owned f
A. SkY
_
Q Did he ask you if that was the gun yon owned t
A. Yes, sir.
Q. What did you tell himt
A. I told him yes.
Q. Did you tell him where you got it t
A. Yes, sir.
Q. ·And when you bought itt-

if

A. That is correct.
Q. When did he first say anything about the 25-20 gun Y

A. SirY
Q. When did he say anything to you about the 25-20 gun f
A. I could not say exactly what time it was because at the

!'

'
C

.
•
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present time I was tore all to pieces· and not reconciled to myself, and I don't. know directly what
he said, but when they brought the buUet he asked
~e did I.own this sma:U·gun and !'told him·yes, sir; He said:
~'Well, did you use this gun!" and I said, "Yes, sir, I did".
He told me what was the reason, what caused me to sho~t
her.
·
:.
·
. Q. What did you tell :him?
_
: A. I said, "I will outline and tell you what caused me to
' shoot her''.
.
· Q. What did you tell him Y
A. I told him about I hearing this noise and coming downstairs ~u~d finding my ~ife i~ the condition .she w~s and this
man had ·advanced. towards ni~ with some weapon, and at the
time I didn't know what. I :figured if. the man was coming in
a man's house at that time of morning and taking perfect ad~
yantage of him, he has got nerve enough to kill him.
· :
Q. Did.you tell ;N'o~tzky that?
A. Yes; and r di<In't take no chaµce like anybody .else scuf· · ·
'
· ·· ·
fling for life like that. ·
Q. When you came downstairs upon hearing the dog barking, Mr. Nowitzky said you· said the lights were· on in the dining room. Did you tell .hi~ th&t? .
.
A .. I don't remember.
.
.
.
· Q. You don't r~member whether you did, or not Y
· A. No:
.
'
.
Q. Do you know now whether the lights were
page 158 ~ on, or not?
..
.
A. Since I have had.~ few days .thinking and
coming to myself, r could remember things, -and if. t~ey had
been turned on I would not have.had to use the :flashlight. ·
· · Q. lt was dark in there when you came down Y
A. Yes.
.
.
.
) Q. While Mr. Nowitzky·was talking with ·you-think clearly
as. I want you to give the cor,rect answer t9 this~id he at
any time or any of the cr.owd interrogating you up there question you-_
·
. 1.

page 157
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Mr.' :srnit:h: ·. The.re is "nievid'ence that any crowd was. in-

t~rrogating him at all.
Mr. Jones: He said there were four or five there.
The Court: He said there were four or five there, but I
haven't heard him- say four or :fi:ve inte_rrogated him. He· saitl
four or :five people were in the room.

·
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By Mr. Jones:
Q. You say there were four or five in the crowd T
A. Yes, sir.
Q. How many were asking you questions Y
A. Mr. Merritt and Mr. Nowitzky, .and I don't know the
other officers' names.
Q. Were they all asking you questions?
A. Yes, sir, they were all asking me questions.
page 159

~

By the Court :
Q. How many?
A. As near as I can remember, it was at least four of them.
They said, '' Why don't you go ahMd, old man, and tell the
truth because you know you killed the woman with the ice
pick T Why do you keep on lying?''
By Mr. Jones:
Q. When he told you to tell the truth, was it then you told
him about the man being in the house and trying to get out
and you shot and accidentally killed Estelle Y
A. No, sir.
Q. When did you tell him thaU ·
A. I told him that when they brought the gun and the bullet.
Q. That was the second day after the shooting?
A. Yes, sir.
Q. Did Nowitzky say anything to you about your wife being a prostitute t
A. No, sir.
Q. Was she a prostituteY
. A. I don't know. All I can give is before I met her she
was not going with a man, when I met her; She was all right
then. What she did before H)38 I don't know; I would not
say.
·
·
·
Q. From 1938 up to the present time, ,vhat kind
page 160 } of.wife did she make you T
A. What kind of wife did she make me?
Q. Yes. ·
A. The first four or five vears we were married she-we
got along all right. She treated. me as good as she knew
how.
Q. Did you ever have any serious quarrels with her, misunderstandings 7
A. Well, we would have serious sometimes as she would-·
she started in 1943, started real bad, g·oing out and staying
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out all night sometimes and sometimes when I would be working nights and I would come in mornings she would be coming in at the same time and I would ask her, like any other
man would, '' Where you been Y ,vhat has been your business
all night out when you got all day to stay in the street T You
don't work." I said, ·"Why is it you have got to stay out
all day and night Y'' That is the only tim~ we would have
any arguments. She would do that occasionally and I said
to her, ''Now, I don't think that is right if you call yourself
a married woman, and I ain a hard working man and taking
care of you and the whole family.''
Q. You heard Mr. Nowitzky say you told him, '' I got rid,
finally had to get rid of her.''
A. No, sir" I didn't tell him that.
Mr. Smith: I think counsel inadvertentlv is
page 161 ~ misquoting the evidence there. As I recall "'Mr.
Nowitzky's testimony, he said he made the statement, '' I tried to get rid of lier.''
Mr. Jones : My understanding was he said he had to get
rid of her or tried to get rid of ·her.
·
By Mr. Jones:

Q. Did you say either 7
A. WhaU
Q. Did you tell Mr. Nowitz~y while you were talking to
him and he was asking you questions that, '' I tried to get· rid
of her," or, ''I had to get rid of her"Y
A. Yes, sir, I told him I tried to get rid of her.
Q. Tried to get rid of her Y
A. Yes, sir.
Q. How did you try to get rid of her?
A. Not thoroughly understanding my means of how to. go
about it, I informed lier I would take her to the Juvenile
Court.
· Q. Take her t.o the Juvenvile Court for what,
A. For to get some instructions about what to do. I had
an understanding that you are supposed to go to the Jnv~hlle
Court to get instructions about when you have trouble that
you can't rule.
Q. Tell the Court and jury whether or not, when you said,
'' I tried to get rid of her, ' ' you were trying. to
page 162 ~ kill her or intended to kill her?
A. No, sit., I wouldn't kill her.
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:· Q. ls tJ1at what you. meant· when you told Nowithlcy that?
A. No';._"si_r~
, . . _.. .
. ~ .. ..
• . .
Q.: When you. shot at this man did you -intend io kill herf
A. No, sir~ ·- · · · .
.. .
. __
....
. Q. D9 you recall whether, since y~u 11:~ve be~11. married t~
~.steUe Tillina~, she was .ever arrested· for soliciting as ·a
prostitute.! · . '
. .
.
• . .
. . . ..
, A .. I.have never known her to be arrested for. no prostit~te.
If she g.id,.J didn't kn~w it. . , ..
.
.
.·
. _Q. You.say yo_u took care.of her and gave her money~ Tell
us some of the things you gave her and .the ~anner in whic~
you took ·care df her.
·
,· . · ·
. .
. A. All I can say is I took care of her and,she didn't hav~
to work. She didn't cook but one meal a day for me. Some::.
times she would not even do that. Lots of time I would come
home tired from work tired and I would prepare it myselfr
.twould walk in the hou~e and ask her foster mother,. C~r#.~
Scott, '·'·Where is Estelle!_''. and she woul~ s~y,. ''I haven!~
s~en her since som~{ime around noon .. '' I would I!_rep~~e rµy
own meals and ·eat them mvself.
· ·
·
. Q. .YOU. prepared your OWil meals f - . . . .
. ,
.- A. Yes, sir. I did so much for that woman that
page 163 ~ she found a weak spot about me and she had the
in~ide _trac~r on -11'.!e. All I can. say. is .this, tha(
.
nnyt}4:Q.g she ~sked,~e for I w_ould give it to her. as far as ~
was able. . -· ·; .
. ·.
· · ;
- ·
·
Q. After you had° several days. to cool 9:ff ancl subside, w4at
was your reaction to having sho_t her Y
:
A. SirY
.
.
.
.
. .Q. What was your reaction .and how di¢{ .you :feel ~fter
several days had elapsed and you realized that you had killed
her? What was your feeling·then?
.
. .
. A~ I felt pad over it beca:use I was sorry, because I loved
that woman. I would buy her practically anything she ·asked
me for, as much as two or three hundred dollars, rings, coats,
jewelry; shoes, clothes, and anything she asked Irie for; in
my power, I would buy it.
Q. I believe you- have already testified that prio1~. to this
shooting you had not had any arg'Uillent for sometime?
A. I would say that.
Q. On the night before this shooting' were you on the best
of terms with her Y
A. That is right.
· Q. And had not ·had any serious differences at all T
A. The last serious differences was March 28th.
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CROSS. EXAMINA.TOIN.
By Mr. Smith:
Q. What is your son's name?
A.. David Tillman.
Q. Hpw old is he Y
A.. He is twenty-two.
_
Q. Where was he living the night your wife was killed f
A.. He was there. .
.
Q. He has been in cl>urt here todayY He was in court this
morning, was he Y
A.. Yes, sir.
Q. You say you got along with your wife and that the last ·
argument you had with her was when Y
A.. March 28th.
Q. What year?
A. 1945.
Q. You have gotten along with her ever since you have
been married?
A. Yes, sir.
Q. You were arrested on A.ugust 19th, 1936, for assault on
Estelle Scott, were you Y
A. 19367
Q. 1936. That was before you were married. That was
the girl you married Y
page 164}

Mr. Jones: I object to that, if your Honor please, on the
grounds it is absolutely irrelevant and inadmissible. ·
The Court : He said he had always· gotten
page 165 } along all right with her.
Mr. Jones : This was 1936.
By the Court:
·
Q. Did you get along with her all right before you married
her?
A.. I would not have any jurisdiction over Estelle before I
married her.
· The Court: I overrule the objection.
Mr. Jones : We except.
The Witness : I had no jurisdiction over her pefore I married her.
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By Mr. Smith:
Q. I will change the question a little before I get to that
particular point. You have had, through your counsel, several witnesses testify that you have a good reputation for
peacefulness. You think you have a good reputation for
peacefulness, don't you Y
.A. Yes, sir.
.
Q. On March 18th, 1930, you were arrested for assault by
Lucile Bowser, were you Y
A. Arrested for what T
Q. For assaulting and beating Lucile Bowser. Do you
·
know who she is Y
A. Yes, sir.
page 166 -~ Q. You were arrested for beating herY
A. No, I didn't beat her.
Q. You were arrested for beating her Y
A. I was accused of-it, yes, sir.
·
Q. You were arrested on July 7th, 1931, by Officer Helvin,
for disorderly conduct, were you Y
A. Yes, sir.
Q. You were arrested again on August 11th, 1931., for assaulting and beating Lucile Bowser, and weren't you fined
$5.00 for beating her!
A. Yes, sir.
Q. You remember that all right, don't you Y
A. Yes.
.
Q. You were arrested on ,June 5th, 1932, for assaulting and
kicking Lucile Brown and fined $5.00 for that?

Mr. Jones: Lucile who?
Mr. Smith: Brown.

.A. I don't know her.
By Mr. Smith:
_
Q. Who ·did you· get the fine of $5.00 for assaulting and
kicking in 1932 T
A. I don't know a woman named Lucile Brown.
The Court: Mr. Smith asked you who you were fined for
assaulting and.kicking. ·
.
·
page 167

~

A. I don't remember being fined for assaulting and kicking anybody.
:
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By Mr. Smith:
·
·
·Q. On March 20th, 1933, you were arrested for assaulting
an_d hitting Robert Spei;ice. Do you remember that 7
A. Yes, sir.
Q. You beat him and got a :fine for it, didn't you Y
A. No, sir, I didn't get no fin_e.
Q. A fine of $5.00. Do you deuy that 7
A. Sir!
.
Q. The police record shows that you were fined $5.00 for
beating him. Do you deny thatY
A. Do I denv itt
.
Q. Yes.
you deny you were fined $5.00 for beating
Robert Spence ~t that time?
.
A. Yes, sir, I beat him because he come to my home where
I was living· at and tried to beat me.
Q. You did beat him7
A. Yes.
Q. And got a $5.00 fine for it 7
A. Yes, sir.
Q. You were arrested by Offic~rs Williamson and Craft on
April 25th., 1933, for violation of the Layman Act, and charged
with keeping a disorderly house and _fined $25.00, were you!
A. Yes, sir.
•
.
page 168 } Q. You were arrested on July 25th, 1934, for
.threatening to kill David Owens?
A. No, I wasn. 't arrested.
Q. Weren't you fined $5.00 for threatening to kill David
Owens?
·
·
A. David Owens Y
Q. Yes.
A. When did you say that T
Q. July 25th, 1934.
A. Yes, sir, I remember that.
Q. You were arrested by Officers Helvin, Anderson, and
Sergeant Miller on September 8th, 1934, for disorderly conduct and assaulting Gertrude Clements, and cursing and abusing and threatening., and fined $10.00 on each charge; is that
right?
A. That is what they accused me of. .
Q. That is what they convicted you of, too Y
A. Yes, sir, that is what they accused me of.
Q. I say that is what you were convicted of. You are go~
ing to answer the questions your way, are you Y
A. Yes, sir.

Do

1f 2

·.

Supreme Court of Appeals of Virginia

Sp.encer .Tillman (col..).
Q. .Answer it the way I asked you.

Mr. Jones: I think he is answering it according to law.
The Court: He asked him if that is what he
page 169 } was convicted of and he said that is what he was
.accused of. Mr. Smith asked him to answer
whether he was convicted, or not.
·
Mr. Smith: The witness' attitude is clearly evasive in answering direct questions. That is the reaso~ I am insisting
on his answering the questions as asked.. ·

By Mr. Smith:
Q. _You were arrested on .August 11th, 1936, and fined
$10.00 for operating an autom9bile without a driver's permit,
were yout
A. Yes, sir.
Mr. Jones: That is clearly inadmissible and has absolutely
nothing to do with it.
The Court: Do you object to it T
Mr. Jones: Y~, sir.
The Court: I sustain the objection. Gentlemen, just disregard that.
Mr. Smith: Does your objection go to .the Layman Act,
or nott
Mr. Jones: It goes to anything that is not relevant to his
pea(•efulness.
The Court: Yon may put your objections in as yon go
along. The. Court is not supposed to rule on it until you
object. The matter with reference to the· Layman
page 170 ~ Act came four or five questions back.
·
·
Mr. Jones : I didn't kn9w be was going to ask
him about that.
·
·
The Court: You will have to :tnake your objections at the
time the questions are asked. The Court can't rule on something that has happened ten, :fifteen., or twenty. minutes ago.
Mr. ·smith: I understand this witness' general reputation
iR put in issue for all purposes and all things.
,The Court : It is put in evidence for peacefulness.
·
Mr. Smith: .And law abiding.
The Court: I don't believe it was law abiding.

By Mr. Smith:
Q. We will get down to where we were before. You were
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arrested on August' 19th, 1936, for beating and assaulting
Estelle Scott.
Mr. Smith: I submit, your Honor, that is admissible on
two grounds, if your Honor please, on general reputationThe Court: There is no objection to that.
By Mr. Smith:
page 171 }- Q. (Continuing) Is that right? Do you ad.
mit that you were arrested on August 19th, 1936,
for assaulting and beating Estelle Scott. Y
A. I don't remember it.
Q. Did you assault and beat her before you married her 1
A. I can't remember.
·
· Ry the Court:
Q. How long did you know her· before you married her 7
A.. I have been knowing Estelle Scott-I met her in-knew
her name in 1930.
· Q. Do you mean to say you married her in 1938 and you
can't remem1Jer whether or not you were arrested during
1936 for assaulting and beating her? Is that your answer,
that you can't remember? You can't remember whether you
were arrested for assaulting and beating the woma-11. you married in 1938 during the year 1936 Y
A.. No, sir.

By Mr. Smith:
Q. You told Mr. Nowitzky that you bought this big pistol
in 1940?
··
A. Yes, sir.
Q. When did you get the little pistol?
A. Afterwards.
Q. In October, 1937, you were arrested for
page 172 ~ keeping an unregistered pistol in your home.
What pistol was that Y They took one away from
you in 1937?
A.. They got one out of the house. They never have taken
a gun off me.
Q. After you got married you say you and your wife got
along together pretty good 7
A. Yes, sir.
Q. On March 11th, 1938, you were arrested for beating your
wife, }Jstelle, were you, and assaulting her Y
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A. Yes, sir.
·
Q. On February 1st, 1939, you were arrested for cursing,
abusing and threatening your wife, Estelle, were you Y
A. Yes, sir.
·
Q. On September 15th, 1941, you were arrested for. assaulting and beating .your wife, were you Y
A. Yes, sir.
Q. On October 10th, 1941, you were ·arrested for cursing
and abusing Christine Lewis., were you t Do you know ber Y
A. Yes, sir.
·
Q. You were arrested for cursing and abusing her 7
A. Yes, sir.
Q. On February 8th, 1942, you were arrested for. disorderly conduct towards your wife, Estelle Tillman, and in February, 1942, disorderly conduct towards your wife, Estelle
Tillman. ,Yha t did vou clo to her then 7
page 173 } A. I -don't remember doing anything to her.
She was getting drunk a lot of times and when
she would come in in them drunk spells she would start arguing and if ·you said anything to her she would have me arrested.
Q. On May 7th, 1943, you were arrested for disorderly conduct on a warrant sworn out by your wife, Estelle Tillman 7
A. Yes, sir.
Q. What?
A. Yes, sir.
Q. On December 2nd, 1943, you were arrested for assaulting and striking your wife, Estelle Tillman; is that right Y
.A. Yes., sir.
Q. So you think you all were getting along together all
right. Is that your idea of getting along all right with your
wife?
A. She was a woman that would go out and g·et these drunk
spells and sometimes I would be at home like I was at night.
She would come in and want to do something to me, and lots
of times these warrants-lots of these warrants. I never was
fined for because after she got sober. she would go down and
take it in. She was a tough nut and even her mother, foster
mother, will tell you that if she will tell you the truth.
Q. 'You knew she was a tough nut; is that what
page 174} you are telling the jury?
A. Sir?
Q. You can understand what I say. What do yon think I
asked you?
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A. 1Vhen she got whiskey in l1er she was a tough nut and
would fuss with me and quarrel with me.
·
Q. Let's get back to the night you killed your wife. You
say you went to bed about nine o'clock!
A. Yes., sir.
Q. And were waked up about three-thirty?
A. Yes. ·
Q. By the back-fire from an automobile Y
A. Yes., sir.
Q. Yon picked up your searchlight and this gun. Which
gun. did you pick up Y
A. The 25 automatic.
Q. Where was it Y
A. Laying on the vanity dresser.
Q. Where was it lying?
A. On the vanity dresser.
Q. Where was· the gun Y
A. In the drawer.
Q. -Yon went downstairs?
A. Yes.
Q. You told Mr. Nowitzky the lights were on
page 175 ~ when you went downstairs 7
. A. I don't remember that.
Q. That you wondered what the lights were doing on down
there and you went down to look. Did you tell him thaU
A. No, I don't remember.
Q. You went down there anyway?
A. Yes., sir. .
Q. And the lights were out?
A. Yes., sir. · ·
Q. If you told Mr. Nowitzky they were on, you were wrong Y
A. I don't remember .:what I told him with the shape I was
in.
Q. You saiq. if the· gun had not hung up you would have
gotten both of them. ,vhat did you mean by that?
A. I meant Estelle and the man. I. meant I would have got·
the man.
Q. Didn't you state that if the gun had not hung- up you
would have gotten both?
A. Yes., sir.
Q. If the gun had not hung up you were going to ki]l them
both?
A. At that time, the condition I was in, as crazy as I was,
everything had turned ·red. I would have killed myself.
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.

·
page 176

Q. Why didn't you kill yourself! No bocly was
there to stop you Y ·
.A. Because I was crazy,. lost my mind and lost
control of myself.
Q. You intended to kill Estelle, did you Y
A. No. ·.
Q. Yon said if the gun had not hung up you would have
gotten both 1
.A. I naturally was trying to protect myself and naturally
,I would have shot him or anybody else any time a man comes
in your home and takes advantag·e of yon like that.
Q. You said after you fired first the gun hu_ng up f . ·
A. Yes, sir.
Q. And you explained to the jury about the double safetys
on iU
A. Yes.
Q. You said if it had not hung up you would have killed
them bothf
A. Yes, sir.
Q. If you could have fired the gun another· time yoµ intended one bullet for Estelle and one for this man who was
tl1ere; is that rightf
.A. No, sir. I was not intending to kill Estelle, but to shoot
ili~m~.
·
Q. The bullet missed the two people?
page 177 ~ .A. Yes,, sir.
Q. And hit Estelle. You intended to kill both 1
A. No, sir.
Q. What did you tell the jury .that for? That is what yon
said to the jury. You say that when you went down the stepR
this man was on Estelle in adultery Y
A. Yes, sir.
Q. As yon put itf
A.. Yes, sir.
Q. And as soon as you put the light on he jumped up and
she jumped up Y
.
A. I shined the flashlight.
Q. And they both got up Y
A. Yes, sir.
Q. And he started towards you?
A. No, sir. They backed into the kitchen. He was trying
to get his pants on.
·
Q. And you followed them Y
.
A. No, sir, I didn't follow them because the flashlight was
~
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dim and I walked behind the table· and turned the main light·
on.
Q. You say when he backed away he had a weapon, had a
weapon and backed away?
A..No, sir.
Q. That is what you said?

page 178

~

Mr. Jones : I don't think he said that.
said after he got into the kitchen.
The Court: The jury heard it..
Mr. Smith: The jury can decide that.

He

By Mr. Smith:
Q. You told the. jury that he jumped away with a weapon ·
in his band 1
·
A. No-, sir.
Q. What did you say!
A. I said thev backed into the kitchen and when he came·
back to the door I seen her pass him some thing. ·
Q. They went to .the kitchen Y
A. Yes, sir. ·
.
Q. And when they came back to the door she passed him
something?
A. Yes.
Q. What did he do?
A. Sir? ,
Q. Sit there awhile and think what I said to you. I am
not going· to repeat it. Answer the question.
Note : The ques-tion_.was read.
·A. What did he do? He advanced towards me.
By the Court:
Q. Did whaft
A. Advanced towards me. ·
page 179

~

By Mr. Smith:
· .
,.
Q. How far did he advance towards vou Y How
· close did he get to you¥
.,
A. Nearer to the dining room table.
Q. Was the dining room table between you? How close
did he get to you Y
· A. He liad to get as much as three feet of me to run ont
the door.
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Q. Before you fired the pistol, how close did he get to you 1
A. He got to in five or six feet.
Q. Was he on the other side of the table when you fired
the first pistol shot?
A. Sir!
Q. ,vas he on ibe other side of the table when you :fired
the first pistol shot?
A. Yes, sir.
Q. ·was he standing right up against the tablet
A. No, sir.
Q. Estelle was back in the kitchen Y
A. No, sir.
•
Q. Where was she Y
A. He and her was side by side in the door when they come
_
out of the kitchen.
Q. YOU told the jury that he came out of the
page 180 ~ kitche!} and walked up towards you and :mstelle
came with him, that they traveled together?
A. Out of the kitchen together. She said to me, ''What
is the matter with you?" She said, "You don·'t know what
you are doing." I said; ''I don't know what I am doing!"

By the 0.ourt:
.
Q. She said, "You don't know what you are doing"? ,Vhat
did you say Y
•
A. I said, "I don't know what I am doing!''
By Mr. Smith:.
·
Q. Then what happened?
A. Then he advanced towards me and I saw her pass him
something·., and I didn't know whether it was a knife or a gun
until later, and when I began to shoot he made a stumble and
dropped this weapon.
.Q. All of this time when your wife was passing· him. something in the kitchen he was advan~ing towards you, and everything was dark downstairs?
.
A. No, sir.
Q. You said it was dark?
.A.. I said the kitchen was dark. I turned the dining room
light on._
Q. When did you turn the dining room light on T
A. When I came downstairs and got in reach of it.
Q. Then you stopped and turned the dining room light oil f
A. I blocked him on what I eould see.
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page 181 }

Q. Did you see all of this by the flashlight or
the dining room light?
A. This :flashlight, when I came downstairs, it was a little
small flashlight that you tote in your pocket, and when I
flashed this light and saw them on the studio couch, then I
stepped one step to the dining room table and turned the big
· globe on in the dining room.
.
Q. When he came towards yon with the weapon in his hand
the dining room light was burning 1
A. Yes, sir.
Q. And you could see what it was Y
.
A. I could not tell exactly what it was, no, sir.
Q. You could tell the difference between an ice pick and a
pistol¥
.
.
A. Not if a man has got ~t down beside him in his hand.
Q. He ran out of the front door and you chased him 1o
the front door and fired out in the dark Y
A. Yes, sir.
Q. Then picked the ice pick up Y
A. Yes, sir.
Q. When did you pick it up, then 7.
A. No, sir.
Q. When did you pick it up Y
A. After I came back in the house.
page 182 } Q. How did yon know it was there t
A. It was. laying iu the floor by the studio
couch.. I could not help but see it.
· Q. Lying by the .studio eoueh Y
A. Yes, sir.
Q. When he went out the door he didn't go by the studio
couchY
,
A. He had to come by it.
Q. Where were you standing!
A. Standing behind the dining ro(?m table.
Q. He didn't try to stick you with the ice pick when he
went byY
·
A. No, because I began firing it he .didn't see me with the
gun at first, and when I begun firing he dropped it .
.Q. When you picked it up, what did you do with iU
A. I disremember whether I pµt it in the kitchen cabinet
or on the cabinet.
Q. Why didn't you tel1 Mr. Nowitzky about the ice pick
.
when he talked .to you about iU
A. Because he tried to make me say I killed Estelle with it.

,
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Q. .And you told him you didn't Y
A. I did.
.
Q. Why didn't you tell him the ice pick was found there,
that the man had it? You clidn 't tell him anypage 183 ~ thing about the ice pick Y
_
A. The only thing he tried to do was to show
me that the hole was in the dress and that I killed her with ·
an ice pie~, and I told him I didn't.
,
Q. You say when you went back after you had been on the
porch, and had fired two shots, you went back in the house
right away?
. A. No, sir;. I didn't go back in the hoJise right away.
Q. What did you do?
A. I was out on the front for a few minutes getting the
chair and putting it back on the porch.
Q. You did whaU
·
A. Put the chair back on the porch, as I remember.
Q. How long was it before you went back?
A. I could not say, but I guess five or six minutes.
Q. You went back in five or six minutes, and said you
realized after you went back in the house she was dead, so
'Yhen you went back in the house you immediately went to
where Estelle was and saw she was dead f
A. Ye.s, sir, I realized she wa_s dead.
Q. You didn't know she was dead Y
.A. Yes, sir, I knew she was dead before I left the house.
·Q. Did you call a doctor?
A. After I went back in and realized she was
page 184 ~ dead, there was nothing nobody could have done
for her.
Q. Yon don't claim you are a doctor Y.
A. No.
..
Q. How did you know nothing could be done for her 7
A. Because she was not talking or breathing.
Q. You decided she was dead and were not going to do anything about it Y
.
A. I knew she was dead.
Q. Yon took her up and put her on the conch?
A. No., sir.
Q. How did she get on the couch Y
A. She was right near it when the accident happened and
she leaned over on it herself.
· Q. You tell the jury that -she fell on the studio conch in
n proper and orderly position and that her clothes were not

.

..

n
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rumpled, that that is the way she fell and you .4idn't. touch
her body ~t ~11 or straighten her clothes out-0":r anythill.gY ·
~: A. No, sir .. When I got back in_ the hoµse I felt 9f her
puls~.
· ·1
•·
•
•
Q. S:{le fell just like they found her the next morning, as
far as you )mow.Y
·
·
A. As far as I know.
Q. What did yon do Y
A. SirY
. .
Q. What did you do aft~r you found out she was
·
· .
.
page 185 ~ dead¥
'.
· · · -A. I went upstairs and scrambled .arounJ until
I got ·some· 9lothes on and left the house.
··
. Q. Did ~ou go b~k to ~er body Y
.
.
. A. No, sir..
·
·
·
· · ·· ...
· ' · Q. You didn't le_aye t:4e house until_ six-thirty, and you say
this happened about three-thirty. ·what didjrou do for. the
hext three hours 7
· A. I say it was three-thirty when I waked.
~ · Q. All· qf this ·didn 'f take but a. few miimt~a Y·
.
. A. I didn't come right downstatrs after I waked up.
· Q. Why didn't you come down when you first waked up?
Yo:u. say yoµ heard ·something that waked you up and heard
the dog barking Y
. .
. . . ·
.
A. After I heard the dog I wakened up from my sleep·and
bame out in the hallway and everything on the second floor
was qui~t~ I didp 't hear anything. · I hea~d the Bull Terrier
running around the house and whining,. and I ·say, '' It must
b~ something wrong downstairs. . I think I will ..go down and
investigate to see what is wrong".
. .
· · Q. ·And you did· 'that.!
·
. A. Yes, sir.
. Q. :How long after you waked up was it before you went
downstairs Y
:
·,. ···
· A. l could not say exactly. It may have been
pa1ge 186 ~ pr·actically ten or fifteen minutes.
· Q. If yo·u went downstairs in ten or fiftee11
minutes, how long after you got down was it before you shot
your wife and the man ran away and you came back Y
A. I could not say directly. I could not tell you directly
how many minutes.

By the Court:
·
Q. You know whether it was an hour or ten honrsY
A. No, it was not ten hours.
·
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By Mr. Smith:
Q. It wtts not more than fifteen minutes Y
A. Not more than that.
Q. What did you do the rest of the time, the· two and a half
hours?
A. I didn't stay upstairs the rest of the time.
Q. What did you do?
A. Went back out on the front.
Q. What did you do out on the front? Did you stay on
the· front or go away from the house Y ·
A. I walked around the street a block.
.
.
Q~ Mary Chamblee said she hea~d you go up and down the
steps three times.- Is that riglit, tliat you came up and went
down three times?
A. I didn't came up the steps three times.
Q. Bow many times was it Y She said three
page 187 ~ times. Is that right or wrong?
A. She is wrong.
Q. And you are right Y
A. Yes, sir. I know what I did. She was in· the rMm.
By the Court:
,
Q. How many times did ~OU go upstairs y
A. T went up once after I came down the first time.
By Mr. Smith:
Q. You say you are right and know what you did. How
many times did you go upstairs and coine down Y
A. As near as I can remember, I went up only once after
I came down.
Q. You say you did know how many times you went upstairs and came down Y
A. Yes, sir.
_
Q. You knew how many times you went upstairs and downstairs?
A. I only went up there once after I ~anie down.
Q. You know thatY
A. Yes, sir.
.
Q. Yori ktiew what you were doing when you went up and
down the steps?
A. At that time I did.
Q. You knew what you were doing when you
page 188 } shot your wife, too, didn't you Y
A. I knew what I was doing when I shot my

wifeY
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Q.

Yes.

A. I didn't intend to shoot her.
Q. You just intended to get both of them. That is what
you wanted. You .said if the pistol had gone off you would
have gotten both of them t
.
A. Yes, if the man had not gotten away. He mistreated
me.
Q. What di:d yoti do With this little pistol .when you went
upstairs aftet you killed your wife? What tlid you do with
this little pistol when you. went upstairs f Did you bike it
downstaifa with you lliid hide it in the yardt
A. _No. I put it in the y_ard Monday night.
Q. What did yott do \:Vi.th it?
A. I kept it in my pocket.
Q. Did you carry it to your worltf
A. Yes, sir, figured I was going to work and went out to
see if I could find Moses Kee.
By the Court:
Q. Did yqu carry the pistol with you Y
A. Yes, sir.
By Mr. Smith:
. .
Q. Wheii did you hide it f
.
A. Monday night.
.
page 189 } Q. Why did you not tell Officer Nowit.zky th~t
you had the pistol when he asked you f
.
A. He didn't ask me about the pistol when .he examined

me.

Q. He told you they were going to ttace the bullet that
came out of the_ pistol by the. :(ingerprints, and then you ybi/.1,
told him you had the pistol, little pistol, and shot her f
A. Yes, sir.
. Q. Why didn't you tell him about that before t
A. Because he didn't ask me about no pistol l;>efore.
.
. Q. Th;e officers told you }·on had better stop lying and tell
the truth, that you knew you killed the woman t
A. Yes, sir.
·
· .
·
Q. They would.not have asked you that if you had hot been
· lyingf
_
. ,
A. I was ·not lying when they asked me what I killed her
with.
· Q. W)ien you went out to wtn:·k that moming at si:x\thirty,

why did you~
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By:~ M:r-.· .Smith:
. .
.. .
_
Q. When you went out 'that mor:ning ·c;ljd yo1:1 .fell Carrie
. . ·.
wh~re ypu were goipgt. .
· ·
·
A. ·No, sir.
page 190 }, Q; l)id yo~ tell·her you :wer~ not going to work!
. A. No, sir, I didn't tell her 'anytliing brit·to pay
the insurance. · ·
~- why were ·y-0u so·-anxious· ·have -the insurance· paid?.
' A. Sirf
. .
.
..
.
Q. Aren't you going to answer ·it withorifmy.:repeating· itfA. I don't .know exactly-I did~ 't exa~tly understand you.
Q. What do you think I said Y· .Wha~ do you .think I asked
yo-q.? Wpat q.id it squn_d l~e .to youY .·. . · · .. ·· .
4. t understood you to say spmet}rlng about in.surance·; 'but
I didn't get it pJahdy.
.
· ·
·
· Q. Why were you so·anxiolis to have the insurance paid that
I

1

to

m'r,1if~as-Yo(so' 1!n:dous,'Ilo' more thari ari.)i other mol'ning:
I pays it ~very ]49Iiday morning.
· Q. You had ~l~d yoµr ~fe that morning' .
A. -~ pays· my insur~nce every· Monday morning: ·~ ·
Q. Although ·you had killed your wife, it didn't seem to
make any di:trer.ence aboµt_payj.ng tJie i~snrancef. Yon.lm~w
·,:
your wife Wf:lS cle1:1a--thatmo~ing when you· went ouU
· A. Yes.
·
.
·.
· Q. You didn't tell h~r foster mother, . Carrie', that· h~r
· · . .. ·
foster dau~ht~l;" was dead Y
page :L91 ~ · A. No, ~~r.. ,. . _ .
.
_ ..
·
... . .Q. You j~st told her to paY. th~ insurance ~ncl
gave her some money f
·
.A.. Yes, sir.
.
Q. Why 4idp 't you· tell her_ her da~ghte,r \vas lying' in the
front room dead instead of just walking out.. after. giving her .
money to pay the insurance Y Why didn't you tell her she
was dead?
A. Because I was afraid.
Q. You were afraid to tell her her daughter was dead but
weren't afraid to have her pay her daughter's insurance Y
A. Not only her 's but all of our insurance.
Q. You wanted to be sure of getting the insurance¥ ·
A. The life insurance I paid every Monday morning.
1
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By Mr. Jones:
Q. Do you recall whether or not, around about the time that
you awakened, somebody called you, ''Tillman, Tillman, Tillman'', three tim~w:.J Do you remember anybody calling you Y
A. No, sir, no~dy called me.
Q. You didn 'f tt.p'S-Wer any call, did you 7
A. No, sir. :· ··
page 192

~

R. J. McGRATH,
. .
called as a witness on behalf of the defendant,
·
having been :ffrst duly sworn, teatified as follows :
Examined by Mr. Jones:
Q. What is your name, Mr. McGrath?
A. Richard J. McGrath.
Q. With whom are you connected¥
A. With the Atlantic and Gulf Stevedores.
Q. You have been connected with them how long?
A. Ever since I have been in Norfolk, approximately eight
years.
·
Q. In that connection have you had occasion to know· Spencer Tillman Y
·
·
A. Yes, I have known him during that eight years~
Q. What is his business f
. A. He is a long·shoreman. .
.
.
.
Q. Is he connected with. yt>tir :firm in any way?
- · ...
A. Yes, he has been working. with them for a good many
years.
·
Q. Do you know his general reputation for truth and veracity in the community in which he works f
A. I know his reputation as far as longshore work is. concerned.
Q. What is it, good or bad?
A. It is good.
By the Court:
· ·
.
Q. He asked you about his reput~tion f oi· truth
and veracity.
A. I say I know it as far as his work fa.concerned.
Q. You know it as far as his work is concerned Y
A. Truth and veracity would not come in, and I would have
no occasion-I mean_ as far as his dealin·gs with me are concerned.
Q. I am not trying to confuse you but your answer was a
page 193

~
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little confusing to me. Mr. Jones asked you did you know
his reputation for truth and-veracity. You answered that you
knew his reputation as far as bis work was concerned. You
mean by that you know his reputation as being a good -worker,.
or for truth and veracity?
A. Truth and veracity as far as his dealings with me are
concerned.
By Mr. Jones:
.
.
Q. Have you heard his reputation discussed by others who
•
know him?
A. Yes, as iar as he is a good workman.
Q. Is that good or bad Y
A. That is very good.
Q. What is his general reputation for truthfulness in connection with his work Y
·
A. He has always been peaceful on the job. It has been
good.
page 194 ~

CROSS EXAMINATION.

Examined by Mr. ~mith:
Q. He asked you did you know his general reputation for
peacefulness?
·
A. I say on the job.
Q. You have never inquired as to how many times he has
been arrested and convicted for crimes of violence f
A. No, sir.
·
Mr. Jones: Walt a minute. I am objecting to that kind of
question. He may have heard it discussed. Ask him that.
Mr. Smith: You asked him what you wanted to and I am
going to ask him what I want to.
By Mr. Jones:
Q. Have you heard his reputation discussed as to peacefulness?
A. Never did.

D. S. BAXTER (Col.), ·
called as a witness on behalf of the defendant, having been .
first duly sworn, testified as follows :
page 195

~

Examined by the Court:
Q. Have you been sworn as a. witness Y
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A. Yes, sir.
Q. WhenY
A. This morning.
Q. Did you hear us tell all of the witnesses to stay in thl'
hallway?
.·
·
A. Yes, sir.
Q. Why were yon not in the hall?
A, Mr. Jones told me he would call me in a few minutes. I
just come back, come in a few minutes ago..
Q. You just came back whereY
A. In the door.
Q. Why ()id you come in 7
A. I thought I had a right to come in.. All of these other
witnesses was inside, some of them, and that is why.
·
Mr. Smith: I assume he is referring to the ·character wit:.
nesses•. If he has been in here during the cross e~amination
of the defendant, I think- he has violated the direct and spe•
cific order of the Court.
Mr. 'Jones: It was inadvertent.
Mr. Smith: He said counsel told him to come in.
Mr. Jones: His testimony won't conflict witl1
page 196 }- anything the defendant has said.
The Court : He is not testifying along the sam(,
line as the defendant didf
Mr. Jones: He is going to testify as to what he saw aroun<l
about three o'clock in the mo~ning with respect to a man leav- ·
ing the house.
·
The Court: I will allow him to testify. Mr. Smith, you
may argue that.
By Mr. Jones:
Q. What is your namef
A. D. S. Baxter.
I·
Q. Where do you live?
A. 530 Market Street.
Q. What is your business!
A. Small retail merchant.
Q. Speak out loud.
· A. Small retail :merchant.
Q. Where is your store located?
A. Market and Cumberland Streets, 530.
Q. Is that, or not, on the corner of Cumberland f
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A. It is on the corner of Cumberland and runs in this di.
rection (indicating).
Q. Market and Cumberland Streets, is it Y
A. Yes, sir.
·
Q. Do you know where Spencer TiUman lives¥
page 197 } A. Yes, sir.
Q. What is the number of that house?
A. I don't know the number, never paid attention to that.
Q. Where is his house ·located with respect to the location
of yours¥
A. Why,. kind of in this direction (indicating) from my
store, like· I am holding my hand.
·
_ Q. Approximately what would be the distance from biE-t
house to your house 7
A. I judge between fifty and sixty yards, something like
that.
Q. On the night of April 16th, did you see any unusual occurrence or hear any unusual occurrence around about two
' or twp-thirty in the morningY
A. I did.
Q. You did!
A. Yes, sir.
Q. Tell the Court and jury what you heard and saw?
A. It was-kind of late that night when I got home. I suffer with gas and stuff like that, and I was up taking som(-»
medicine.
Q. Up at what timeY
.
A. I judge it was around two-thirty, something like that,
.
between two and three. I didn't look at my watcl1
page 198 ~ or clock at the specific time, but I went and laid
down and heard another noise and I got up and
went to the win.dow. It was kind of warm that night, and I
go to the window and hoist up the curtains at one window and
I saw a man standing right to the door to the porch and he
was arguing with his wife and she was arguing with him. She
said, '' I told you to stay off my porch''. Tp.at is the statement she made, "I told you to stay off my porch''. They
continued to use bad language towards each other, and finally
she said, "You stay there until I get back". That· is the
statement she made. He come .right on around the corner of'
my store and come around the middle of the street and went
on. l stayed up probably twenty or twenty-five minutes there
to the window at the time I was sitting up, and this man come
back and come around the store and walked down the street.
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He didn't go to Tillman's house, but something like the corner and he was talking to someone, and I poked my head out
the window and I heard two voices. There was another man
standing there that had his face towards Tillman's house.
They stayed there and talked a few minutes, and he walked
directly across to Tillman's house. There is a little porch
there, Tillman's and the other man that lives on the other
side, and the. other man went on the other side and rung the
doorbell. I forget the fellow. that lives there, and this woman
was standing in the door then and she said, '' What
page 199 ~ are you ringing that bell for?,., and he cursed at
·
her with an oath and said, "It is none of your
· business''. She said, "You see that you don't open it", and
'this other man, he went with him, crossed back, and was off
against my window, and stood besides the telegraph pole,
leaned up beside it with his face towards my store, and the
other man walked down. She said, ''You stay there until I
come back''. The man walked down off the porch and the
other man went around the store.
·
Q. · Did you notice where she went T
A. No, I didn't notice where she went. She got out of the
door. Then finally it was all over. I lay down. I guess I
had not laid down more than a half hom.· before I heard a
gun fire, and I jumped up and grabbed the curtain, and ·by
the time I got· to the curtain the gun fired again, and I looked
out and saw a man and he was no more than from here to
that door (indicating), running·, and he run against my
chicken coops sitting at·the corner and like to have knocked
himself down. You could hear his feet. ·
Q. Could you recognize the man or had you ever seen him
before?
A. No, I didn't recognize him.
Q. You don't know who he wasY
A. He was kind of a slim fellow.
.
Q. Do you know Tillman Y
·
·
·
A. Directly I just know him when I see him.
page 200 ~ Q. Yon are not interested in this case one way
or the other?
·A. No, sir.
._
Q. You are here in response to a subpoena f
A. Not a bit in the world.
·
:.
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CROSS EXAMfNATION.
By Mr~ Smith:
..
.
Q. How did Tillinan find out about what you· saw that
night, what you say you saw that night!
A. SirT
. Q. How did Tillman find out ·what you say you saw that
nig·hU · Did you tell hiin about what yoil say you saw!
A~ ~o, sir.
Q. Who did tell him?
· A. 1 didn't tell him. I will tell you how they :found out,
I reckon, by people talking to nie about it there. That is the
way he found out.
.
Q. What time did you g~t back from lunch today?
A. I got back :from lunch-I don't know. What time was
it,
Q. I am asking you what tµne you came back from lunch.
y OU were here ·when Court adjourned y
A. Yes, sir.
Q. You were sworn as witness this morning?
page 201 ~ A. Yes.
Q. When . Court adjoti:rned you were told tu
come back here at·hvo-thirtyY
,A. Yes, sir; I was.
Q. Did y~u come ~ack at two-thir~y?
A. Y~s; sir, and talked to Mr. Jones.
Q. :piq_ y~u com~ _back at o/O~thirty?
A. Yes, sir, beiore two-thirty.
Q. It is now four o'clock!
A. Yes, sir.
Q. And you have been here since two-thirty?
A. No, sir.
Q. You have been in the courtroom ever since you came ·
back?
_ A. No, sir. I just come in about two ~inutes, had been in
here just before they called me on the stand.
Q. YOU were sitting a.round in the COUttroom Y
A. No, sir,· on the stoop down there.
Q. Why did you come in here 7
.
·
A. Because I saw tlie other witnesses in here and I thought
probablyQ. You were told you would be called when they wanted
you to testify?
A. I was told.

a
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Q. You were tol~ to go .out in the hali°and that
page 202 } you would be called wheh they were ready for you
to testify 7
.,
.
A. That is what they said this .morning; yes, sir~
Q~ You saw Tillman oii the witness stand testifying when
you ~ame in her~ T .
.
A. No, sir, I didn't see him
the ~tand.
Q. What did you come in here forY
A. I told you why I came in.
Q. Who was on the stand'
A. No one on the stand.
Q. Who was sitti1:1g wJlere. yqu are sitti~g there :riow?
A. I don't remember, but Tillman was not in here. I kn<'w
Tillman was not on the stand..
·
Q. Have you talkea to Tilliria:h since his wife
killed
about this case 1
A. I talked with him but not a'bout the case.
. Q. What did you talk to him ahbiitY
A. He asked me-he come there and asked me, '' Your nan+e
is Baxter and you live he~e,. ~o:µ 't you f' I_said: yes~ . He.
said, i, Where you live, upstaits f .' '. arid I. ~aid, '' Ups.tairs' '.
He said, "I, am going t~ ~ay~ you_ slllllI#oneq as ~ witness",
and I said, "You can have me summoned, but I cari only tell
what· I know".
Q. You didn't te11 hiin what yoii 1mbw;
A. Yes, sir..
.
Q~ You did tell him "7hat ydu knewY
page 203 } A. Yes, sir, I told him what I knew.
.
Q. You said you had not discussed the case with
him.
A. You asked me how did he find biit I knew ttri.~g. .
Q. I asked .you if you haq t~il~~d #>. 'i'imna11-_ since he killed
his wife and you said yes; but not about tlie case.
A: I didn't understand yo:u.~ . . . . · . . .
Q. You said yori .had not talli:e~ to him a'botit the case and
I asked you what did yoti talk. to him abouU
A. I said he talked td me~
Q. YOU are getting pretty t.echnical llOW. . .
A. That is what I said, that he talked to me ..
Q. He did .talk to you about the. case T
A. Yes, _sir. .
. . . . . ,
...
Q. And yo~ told hi.in; a~out t)le ~~~e'
A. I told him what I heard that mght.
Q. You did talk about the· case Y

on

was

.
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A. Yes.
Q. You talked. to him and he talked to you Y
A. Yes, he talked to me.
Q. Why diem 't you say so in the beginning T
A. ·1 didn't want you fo g~t the idea that I had been to

him, but just had a conversation about it.
Q. Why are you afraid that I would get any idea! I didn't
ask you about my ideas.
A. I understand.
.
page 204 ~ Q. Did you tell him about the chicken coops ·or
did he tel1 you about them Y
·.
A. I told him about that.
Q. You told him about the chicken coops Y
A. Yes, sir.
Q. How far away is the porch to his house from your house 1
Point out some object indicating how far it was.
A. In the direction where I was that night, I judge it wa~
probably fifty or sixty yards.
.
By the Court:
Q. Point out some object, looking out the window, and tel1
·us how far from where you are sitting?
A. His porch is not quite as far as from here to that tree
over there.
.
Q. Is it further than from here to the posts out here?
A. Yes, sir, further than this. To the best of my ;judgment, about from that post to the tree from where I am sitting.
By Mr. Smith:
Q. It- was a dark night, was it!
A. I didn't take no special notice.
Q. You noticed everything else. Tell us something about
what sort of night it was.
·
A. I will tell you what I know about it.
Q. That is what I want you to do.
page 205 ·} A. That is what I am doing.
Q. It doesn't look to me like you are. What
sort of night was it?
A. ·I didn't notice.
.
Q. How could you see the· people's faces at night that dis~
tance, and how could you tell who was talking to wbof
A. I saw these men because I saw their faces.
Q. Who was the woman y

~veneer trillnian v.
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A. Mrs. Tillman.
Q. You recognized her face,
"A. Yes, sir.
Q. Where vas she:? ~
~. She was standing m bet door. .
Q. The porch has got a top to it, has a roof?
A. Yes, sit.
..
Q. .And you could not see. her at all 7
A. Yes, sir.
·
Q. How could ypu see under the roof to the por~h? ·
A. I will tell you the reason. She looked like she wai:;
dressed in something light, ihad something light on, and that
is the reason I could see her in the door.
By the Court:
Q. You heard that woman talking to this ,inan when she
was on the porch; and she was as far away from you as from
where you are sitting as .the distance between the ·
page 206 ~ treP- ou_t there and the post Y
A. Yes, sir..
! :.

I

RE-DIREOT EXAMINATION.
Examined by Mr. Jones:
.
. · Q. Did they indicate from the tone of the conversation that .
they had been drinking 7
A. They did, according to my .judgment, and the language
they were using.
Q. Were they talking soft or lo~ Y
A. No, sir, talking loud,
..
Q. Do you recall whether or not there is a light at .that
intersection, an arc light over the· streeU
.A. There is a light: .
.
Q. Is there a light in front of your house Y
A. Yes, sir, in this direction. .
Q. In the center of the intersection, isn't it?
A. Yes, sir.
Q. How far up the street is there auother light Y
A. I never paid enough at~ention to tell yon.
Q. Was the light in the intersection operating·? Was it off
·
. or burning that nightY
A. Sometimes they do and sometimes they don't.
· Q. Was there any light there that night?
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page 207

A. I think there was.
Q. And you saw what you told the jury you

saw?
A. Yes, sir.
Q. Mr. Smith asked you about who you. talked to !).bout the
case. Who did you talk to Y
A. I didn't talk to any special one, as I said.
. Q. Have you discussed th.e case with anyone? Who have
you discussed the case with 7
A. With one.
. Q. Have you· discussed it with me?
A. Only you.
.
SPENCER TILLMAN (Col.),
the defendant, recalled, testified as follows:
Examined by Mr. Jones :
Q. You have been living at that place, you say,. about six
or seven yearS', have you not 7
A. Longer than that.·
Q. Is there, or not, a light at the corner?
A. Yes, sir, a light at the corner.
Q. Does that light burn until twelve o'clock or
page 208 ~ all night?
·
·
A. All night.
Q. ·Where is there another light in that. locality! What i&
the next light to the intersection Y
A. Beyond my house ·about twenty yards right in front of
Mr. Altschul's Store, and one between Cooper's Glass Fac. .
tory and Mr. Altschul's Store.
Q. And what is the distance between the two stores T
A. I would say at least fifty yards, :fifty or sixty yards.
Q. What is the distance from Baxter's store to your houseY
A. Oblong acr?ss the street, I wo~ld· say it might be about
seventy-five or eighty feet.
.
_
Q. Seventy.five or eighty feet!
A. Yes, sir.
Mr. _Jones: The witness is with you.
Mr. Smith: No questions.
page 209
Honor..

~

Mr. Jones: That is our case, if y~ur Honor .
please.
Mr. Smith: The Commonwealth rests, your
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The Court: Gentlemen of the jury, step into your jury roont
-a minute, please.
· .
(The jury retired.)
Mr. J o~_es : ~f your_ :;H~nor please, I want to renew my motion. in regarq. to. th~ testimony of Mr. ;Nqwitzky. ·I want·· to
renew my motion that" his te~timony :'· be stri9ken from the
record.
.
. The Court: On what grounds, and what phase of iU
Mr. Jones: Th~ evidence having to do with the prbstitution of this woman, that she was a prostitute and had been
arrested so many times and that she was soliciting on the
. streQt. Mr. Nowitzky said she was ·a prostitute and that he
told Tillman he knew it. We renew the_motion on this ground,
that the defense in this case is provocation. There is nothing whatever in this record to show that Spencer Tillman had
any knowledge that the wife was a prostitute or that she was
anything other than a ~ormal woman before he married her.
That goes to show the esteem in which he held her, whether
or not 'he would have been surprised to such an extent as to
lose his reason when finding her. in adultery.
page 210 ~ There is no evidence in this record to bring home
to him knowledge of the fact· that she had been a
prostitute for forty years, if she had been.
The Qourt: My recollection is that when N owitzky told him
she was a prostitute he didD:'t deny it. I overrule the mction.
Mr. Jones: I except on the grounds as stated.
page 211

~

INSTRUCTIONS.

Commonwealth's b1strnction C-1 (Glf'anted):

"The Court instructs the jury that murder is the unlawful
killing of any person with malice aforethought.
·
Murder is distinguished by the law of Virginia as murder
in the first degree. and as murder in the second degree. The
di:fference between murder in the first degree and murder in
the second degree depends upon whether the killing was wil.
ful, deliberate and premeditated or not.
The Court instructs the jury that murder in the-·fi.rst degree is the wilful, deliberate and premeditated killin~ of any

IM
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person with malice-aft>retlibttghi. All other murder is in the
.
.
.
.
second degree.
~lie. Court instructs the ·juty that every homicide i~ presumed to be murder in the second degree, and the burden is.
upon the Commonwealth to.elevate the crime to murder in the
:first degree ; but on the other hand, in· order to reduce the
offense from murder in the second degree to manslaughter or
exc~sable ·homicide~ the btu~den is ttpou the prisoner.
Tht3 Court further instructs th~ juty that voluntary man. .
slaughter is the unlawful killing of a11othe1~ without n1alfoe,.
upon sudden heat of passion, on reasonable provocation, or,
in muhtal combat.
.
· 1nv6Iuntary m~nsiali.ghter is the killing 0£ oiit;! · conb•ary
. to the hitention of th~ p~rties irt the prosecttti.on
p·age 212 ~ of som~ ·uulnwful but hot felo_ni9t1s net; or ln tha
ifuproper perfortnattce_ of a lawful act.
The Cotti't instru~ts the jttry as follows:

Murder in tl1e first deg·ree is prtfiishable by death or con"'
fin.ement in the penitehtfaty for life, or for not less than

twenty ye&ts..
.
.·
. .
.
...
Murder in th~ second degree is puhishabl~ by con:6.nement

in the pehitentiary for not l~ss thah five nor more tha11
..
.
.
Voluntary manslaughter is punishable by con:fin~ment in
the penitentiary for not less .than one not ~ore than five
years. Invoiuntary tnartslfiugbter is punishable by confine·
iµent in the t>enitenti_atvnot less ·thilil 01ie, noi\ moi·e than fiv.e
years; t>i:'; ln the discretion of· the jury, by fine ilot excieeding·
$1,000.00, or confinement in jail not exceeding one yeai-, or
both.''

twenty years.

Mr. Jones: I object and except to the action of the Court
in granting Instruction 0-1 for the Commonwealth on the
ground that thete is no evidenc~ whatsoever to suppoH it,
that it has a tendency to excite in. the minds of the jury a
mu~h more exag-gerated .case than the evidence justifies: that
the defense in this case is that the shoQting occurred in heat
of p~s'sion, plus the g.reatest provocation, tl1at there is no
evidence whatsoever .to controvert this defense,
page 218 } and that once provocatipn is established the presumption of nialfoe goes out.
·
This is in accordance with the views expressed in the Roark

cnse, 1s2· Va.

.

~·

l
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Commonwealth's Instruction C~2 (Granted):
''The_ Court instructs the Jury that any unlawful act done
wilfully to the injury of another, without any, or upon slight,
provoration, is presumed to be malicious; and the Court also
instructs the Jury thaJ_ a .ner~on is presumed to intend the
natural and probable consequences of his act.''

Commonwealth's Insfructi~;i C-3 (Granted):
.

.

''The Court -in~tructs the jury that no provocation whateyer can render a homicide Jnstifiable or eyen -e~cusable... 'Xhe
lowest grade to whieh it can reduce homicide is manslaughter.''

Mr. Jones: . The defend~it objects aiici excepts. to the ·ac-.
tioµ of. the Co_urt ht. ~ranting· Co_mmonw~altp 's Instruction
C:-3 on the g·ro1md that it only instructs.the jury on one theory
of the case, entirely ignor.ing ..the ~elf:-defense, t]1eory.., on
which there :was ample testimony to be considered by the
jury.
page 214 ~ Commonwealth's Instr1tetion C-4 (Granted):

a .

"The Court instrµct_s th~ tl.~ry tp.at _the bai:e. f~ar tJiat
man inte:p.ds to· comm.it m1:rnder bowc:-v:~r .well .gronnd~4, unaccompanied by atJ.y <>V~rt a~t. i;ndka~jve qf 4mn~Jnent ~a~ger
at the time, will not .w~r;ra:µt _killing the party by way pf prevention; for the plea pf self _qefensej~ a plea. of :q.ecessity anq
that nec~ssity must be~sho:wn to. exist or else ther~ must be
shown SJieh reasonable t1,ppreh~1J.sipn of th~ imm~diate danger,
accompanied by some ovei.~t act, which amounts to the hi-ea~
tion of a necessi~y in itself.''
I

Defendant's Instruction D-2 (G1·a)nted) :
"The Court instructs the tlur.y th~t althoug·h every ~nlawful
homicide is presumed in law to he ~urder in t_he secpJ1d degree.; that is to say, jt is presumed tq -hav.e beeµ don~ with
malice; yet when the killing-is accompanied by circ~mstances
of palliation, and the provocation appears. to .be .gross, ancJ
the act is impelled by it and done in the heat of passion~ thiA
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. presu~ption, as a matter ·of law does not obtain, and the
offense would be reduced to voluntary manslaughter, unless
you further believe that the accused acted through self defense as elsewhere defined herein.''
Defendant's Instriwt-ion D-4 (Granted):

'' The Court instructs the Jury· that in determining whether
or not there w~s sufficient proyocation to pi;oduce
page 215 ~ adequate passion in the mind of the ·accused, you
should look not only to the cause at the time of
the homicide, but you should view said cause from all the
circumstances in evidence bearing on the provocation. This
does not mean a complete dethronement of the reason of the
accused, but all that is required is that the reason should
.at the time of the act be disturbed or obscured by passion to
an extent that would calculate to render an ordinarv man of
fair average disposition ·reasonably deprived of ·the power
of self control, then you cannot find the accused guilty of
murder in the first or second degree.''
Defendant's Instruction D-5 (Granted):

'' The Court instructs the ,Jury that the law presumes the
accused to be innocent until he is proven guilty by the Commonwealth, by evidence beyond all reasonable doubt, and to
the exclusion of everv reasonable theorv consistent with his
innocence; and this presumption of innocence goes with the •
accused throughout the whole case and applies at every stage
thereof; and if there is upon the minds of the jury any reasonable doubt of the guilt of the accused upon the whole case
or of any fact or element necessary to establish the case, the
law makes it your duty to give him the benefit of that doubt.
Mere suspicion or probability of his guilt as charged, however ·strong, is not sufficient to eonvict, nor is it sufficient if
the greater weight or preponderance ·of the evidence supports the charge in the indictment; but to warra:µt
page 216 } his conviction all of the elements of the offense
· must be proven so clearly th~t there is no reasonable theory consistent with the evidence, upon which he
can be innocent; and unless the ·,Triry is convinced, beyond a
. reasonable doubt, of \he guilt of the accused, you must :find
him not guilty.''·
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Defendant's Instnwtion D-7 (Granted):·

'' The Court instructs· the Jury that a man upon his own
premises when threatened with attack is under no duty to retreat, but may resist the aggressor, and in so doing may us·e
such force as appears to him as a prudent man reasonably
~
necessary to repel the attack.
Therefore, if yon further believe from the evidence that
the accused at the time of the shooting had reasonable ·cause
to believe that he was in danger of losing his life, or suffering· great bodily harm at the hands of the intruder, then the
accused had a right to defend himself even to the extent of
· talring the life .of the intruder; and if you further· believe
from the evidence that the accused shot at the intruder be-lieving from the surrounding circumstances and the conduct
of the intruder that it was reasonably necessary to do so to
protect himself, and struck Estelle Tillman, then the shooting of Estelle Tillman was accidental, and yon should there·
upon find the accused not guilty."· .
1

..

. page 217 } Defendant's In.stntction D-1 (Ref1tsed):
'' The Court instructs the J urv that if you believe from the
e,,.idence that the accused at the time he fired' the fatal shot
was acting in the heat of passion engendered -by discovery
of his wife in the act of adulterous intercourse with another,
and that a sufficient time had not elapsed since discovering
his wife in the act of intercourse· for the passion engendered
thereby to cool and subside, then you cannot find the· accused
guilty of murder in the first or second degree.''
I:•

Defendant's Instruction D-3 (Refitsed):

'
'' The Court instructs the J urv that where a homicide has
been committed in the heat ·of passion upon adequate provocation that in determining whether there was sufficient cooli?g
time for the passion to subside and reason to resume its
sway, you should be governed not by the standard of .an
ideal ordinary or reasonable man, but from the standpomt
of the accused in the position and circumstances in which he
·
found himself."
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Mr. Jones: The ~efend~nt .objects and excepts: to the action of the Court in refusing his Instruction D-3 on the ground
t}lat tpis ip.stru~tion should _be g;ranted ~s the. testim~my was
tl;lat the accu.sed, ~t the time of the sh<;>oting, had ~mmpletely
lost co·nt!ol _9f h~~elf by reaso:µ of the discovery. of his wife
_. . . -_- . · in adµltery, aµd th¢ jnry shoul4 ha~e a.. right to
page 218 } consider whether he was. acting a.t the time
·
through passion or judgment.

Defendamt's Instruction D-6 (Refused}:
uThe Court instructs the Jurv that the iaw considers in~
v~sJon ~nµ defilement of ~ inan.'s. home~. an~. a.d:i;tlterQll~ acts
· with th~. ac~µ~e<l'~ .wif_e, if e~tabll.~hed by the evidence; the
strongest and highest provocation .. ''
.

page 219 ~ T-he case was· arg11ed by cotiiisel for th~ respec,
tive parties.
· - · ·
; ·
. :
The jury retired to consider its verdict and subsequently
1·eturned with the follows:

. "We, the. j~~Y, find Sp~ncer TilhlJ.an. g1~ilty,

o~ rpurd~r in

p.,1~ seco.~d- d~gree, and fix bis punishment at five years in t~e

penitentiary.

(S) JULIAN GILLIAM, Forem'an."
Counsel ior -the· defendant thereupon moved the Oo~rt to
set aside the verdict and grant him a new trial on the grounds
that the same was conti:a~yJo tl:i~Ja~·and. t4~ eyid~nG~, an_d
tbe argument on said motion was continued and subse'qt1ently
argu~d ,and overruJed, to which action of the Court the defendant; through c~unsel, then and there duly exceptHd. ·

page 220 ~

JUDGE'S CERTIFICATE.

of

:. t,. J. Hµnie.. T~ylof,. f u~g·~ ,tlJ~: Qorpqratio~ ,Coui:t of tp..e
City of Norfolk, Virgm1a (Part 2), who p:r~~1ded ov~r tb,e
trial in the case of Commonwealth of Virginla, · v. Spenc~r ·
Tillman, tried in the Corporation Court of' the City of Norfolk, Virginia (Part 2)., at Norfolk, Virginia, on May 24th,
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1945, do certify that the foregoing is a true and correct copy
and report of all the evidence, together with all the motions;
objections, and exceptions on the p·art of the respective par~
ties, the action of the Court in respect thereto, all the instr-g.ctions, offered, granted, and amended, the exhibits, and all
other incidents and exceptions of the respective parties as
therein set forth.
I do further certify that the attorney for the Commonwealth
had reasonable notice,, in w.riting, given by couI3:sel for the
defendant, of the time and place when the fore going report
of the testimony, instructions, exceptions, and other incidents:
of the trial would be tendered and present to the undersigned
for signature and authentication, and that the said report
was presented to me on the 20th day of Septeml;>er, 1945,.
within less than ninety days after the entry of final judgment
in the said cause.
page ·221 } Given under my hand this 20th day of September, 1945.

J. HUME TAYLOR, _
Judge of the Corporation Court of the
City of Norfolk, Virginia (Part 2).
A copy teste :

J. HUME. TAYLOR,
Judge.
page 222}

CLERK'S CERTIFIC.A.TE.

I, W. L. Prieur, Jr .., Clerk of Corporation Court of the City
of Norfolk, Virginia (Part 2), do hereby certify that the
foregoing is a true and correct copy and report of the testimony, the instructions, exceptions, and other incidents of the
trial of the case of Commonwealth of Virginia, v. Spencer
Tillman, and that the original thereof and said copy, duly
authenticated by the Judge of said Court, wer~ lodged and
filed with me as Clerk of the said Court on the 22nd day of
September, 1945.
W. L. PRIEUR., JR.,
Clerk of Corporation Court of the City
of Norfolk, Virginia (Part 2).
,·

By .................... .
Deputy.
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Virginia :

·· In the Clerk's dffi~~ ,of the Corporation Court of the City
of N(:)~olkt Part Two.
I, W. L. Prieur, Jr., Clerk of the eaid Corpotation court of
t};l~t the
foregoing and annexed it:1 a true transcript of the tE!cord m ~he

th~ ·Oi~. of Nor~olk, Part Two, do h~r8by eertify

casa of Commonwealth of Virginia, plaintiff, v. Spencer Tillmant defendantf lately pending in said Court._
I further certify that said copy was not mttdt? up, and completed until the Commonwealth had had due notice of the
making· of the san1~ and the intention of the defendant to
take an appeal therein.
Given under my hand this 25 day of September, 1945.
W. L. PRIEUR~ JR., Cl~rk.

Fee £ot this r~cord $15.50.
A Copy-Teste.:

:M. B. WATTS, C. C.
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