







































































































































































































































































































































































Herman Fostar Davis v. Lonise Maddnx Davis 117
Louise Maddug Davis,

A, Just what I sajd, That if he eanceled these procecdings,
and went to Florida, would I pay for it.

Q. What was the ob;ect of that?

A. You can go to Florida and get it in two menths.

Q. Now dldn’t you suggest to Fostm that if he got a di-
vorce and turned you alooqe he would have the child$

A. T did pot.

Q. You deny that you made the suggestion to Foster that
if he would get a divorce and leave you free, that he conld
have the chlld and keep it?

A, I haye never, at any time, told Foster that I wonld give
ap my child,

Q. “You hawe referred to eertain letters that you got from
Captain Hope. Had you met Captain Hope when your hus-
band went into the seryiee?

A. T had not.
page 154 } Q. Are you the person that he referred to as

Iris?

A 1la

Q Is that what he called you?

A. Yes.

Q. One of these letters were addressed to you, dated April,
1944. Was that the last letier that you got from him?

A, That was the last date of those 6. They are the ouly
ones I received from him.

Q. 1 don’t suppose yon wrote Captain Hope any letters?

A. I said a few moenths ago I wrote bim several letters. 1
wrote him to stop writing to ae. :

Q. You say the way your hushand got these letters, you
took the first opportunity you had ai'{t.e,t bhe returned from
eamp to give them fo him. JIsn’t it a fact that your husband
in putting some ration hooks in your pockethook found those
letiers himself and asked you about them?

A. If he found them himself, I told him for I had them in
my pocketbook.

Q. He found them in your pocketbook, is that correet?

A. T gave the letters to IFoster.

Q. But he found the letters first? The very fixst he knew
of the letter was when he found them when he put some ra-
tion books in your pocketbook?

A. T sqid the first I knew he knew of them yas wheg [ gave
them to him.

Q. I have here a letter dated Wednesday evening, on which
the envelope is stamped in Blaakstone, Februayy 3, 1944, and
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addressed to Mrs. G. L. Davis, filed and exhibited
page 155 } herewith marked Exhibit H. F. B., will you ex-
' amine that letter and tell me who wrote it?

A. I wrote it.

Q. Did you also sign it?

A. T did. ‘

Q. The Bob that you referred to in this letter was Captain
R. A. Hope was it not?

A. Yes, sir.

Q. Now you said something about after your husband left
you he gave you $10.00 and afterwards he sent you $20.00 a
month for the child? Wasn’t it $30.00¢

A, T said Foster offered $10.00 and I told him if he was
that hard up to keep it. He sent me $20.00 a few times before
 he took Bemsie and he sent me $30.00 once.

Q. He also took you to Richmond on one occasion after
you had separated and bought about $50.00 worth of clothing
for the child, did he not?

A. I don’t remember. I do remember that he bought her
a snow suit after he left.

Q. I am not talking about what he sent. On this particnlar
occasion when you and he and the child went to Richmond
together at which time he purchased $50.00 worth of clothing
for the child. ‘

A. Not to my knowledge.

Q. After he took the furniture which had been in your
father’s home, did he not rent a home and put it in another

-home in Richmond and ask you to come down?

A. He did not. He took it to a second-hand furniture shop.

Q. How do you know that?

A. Because the man that hauled the furniture

page 156 } always hauled furniture back to Williams Depart-

ment Store, at which time my sister worked there

and he asked her if she knew Foster Davis and he said he

had just hauled some furniture to a second-hand furniture
shop for him.

Note: So much of the foregoing answer is hearsay it is
incompetent and irrelevant.

Q. Did you have any conversation with your husband on
the day he moved your furniture from your father’s house?

A. Yes, I did.

Q. You were there at the time?

A. Yes,
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Q. Did he not ask you to go to Richifond and tell you that
he had a house there?

A. He d1d not.

Q. What is the reason that you were unw1lhno' to live with

your husband any longer after he came back from service?

A. T tried to live with him for five months?

Q. Did you have any difficulty before he went in the army?

A. Nothing more than what I have said before. ‘

Q. While he was in the ar my did he send you allotment or
allowances of $80.007

A. It was the Government allotment.

Q. Did he also give you the use of an automobile?

A. He did.

Q. When your husband went in the service he had some
5 or 6 hundred dollars in the bank on which you could draw
checks, did he not?

A. He did, as much of that being mine as his
page 157 } and every cent of my deposits in the bank in a
joint account. “

Q. He was making good money before going in the service?

A. He was makmrr a reasonable salary.

Q. You had that money so that you could check on when
you wished, did you not? ‘

A. Yes,

Q. I take it from what you and he say that until you met
Captain Hope that you and your husband got along mighty
well, better than most young married people.

A. T wouldn’t exactly say that.

Q. Did your husband have any lady friend that you can
think of or know of? :

A. None that I have proof of. All of my evidence was
stolen like my baby was.

Q. You never filed any answer to the bill he filed on the
25th day of September, 1944¢

A. How could I when I went to do it it was cancelled.

Q. Did you take any steps, particularly at the time that
. Joster took the baby on April § 19451

A. 1 did.

Q. What legal steps did yon take? :

A. The same as he took at first. My petition for dlvorce
was filed and was to come up shortly after he took the child.

Q. Where was it filed?

A. With Mr. Moncure.

g %Zou mean Mr. W. L \Ioncure, your present attorney?

es
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Q. You have testifi®d that yon saw Captain Hope at Cedar
Brook ‘Where was that?
A. At Farmville.
page 158 } Q?And that was the night on which he kissed
- you

A. 1t was not.

Q. How long after that?

A. That was the night of the president’s ball.

Q. How long after yon met Captain Hope. Two or three
months? :

A. No.

Q. It wounld appear that in February, 1944, Captain Hope
was out of the U. S. When was it you were with him at the
President’s ball?

A. T think it was the 28th day of January, 1942 or 1943,

EXAMINATION.

Mr. Moncure:

Q- During what length of time was it that you knew Cap-
tain Hope?

A. From last part of December to the latter part of Janu-

ary.
A. Less than a month?
A. Yes, the night of the president’s ball was the last time
T saw him.
Q. Do you agree to let this stenographer transcnbe these
degositléms and sing your name thereto?
0

And further this deponent saith not.
LOUISE MADDUX DAVIS

State of Virginia,
County of Nottoway, to-wit:

I, Lois A. Barnes a Notary Public in and for the County of

Nottoway, in the State of Virginia, do hereby certify that the

foregoing depesitions of John Poindexter Izby,

page 159 } Jr., et als were duly taken, reduced to writing

and the mmnahwe were authorized by the wit.

nesseth, at the place and time mentioned in the caption hereto.
Given under my band this 19th day of July, 1946.

[
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Go L. Dam's‘
My commission expires on the 17th day of July, 1950.

LOIS A. BARNES
Neotary Publie

A Copy Teste:
HODGES S. BOSWELL, Clerk

page 160 }  Copy of Depositions-—Ddvis v. Davis—Filed
August 15, 1946.

Herman Foster Davis
v.
Louise Maddux Davis .
DEPOSITIONS.

The depositions of Herman Foster Davis, et als,, taken be-
fore me, Virginia H. Agee, a Notary Public in and for the
County of Buckm"ham at Dillwyn, Virginia, on this 9th day
of August, 1946, beommnw at ten o’clock a. m. t¢ be read as
evidence on bebalf of the p]amtlﬂ in a eertain chancer'y suit
now pending in the Circuit Conrt of Nottowsay County, where-
in Herman Foster Davis is plaintiff and Louise Maddux Davis
is defendant.

The taking of these depositions is by consent.

" Present: A. L. Pitts, Jr., & John B. Boatwright, counsel
for the plaintiff.

William I. Moncure, atty. for the defendant.

Also: The plaintiff and defendant in person.

The witness

G. L. DAVIS
being of lawful age and first ély sworn, called on behalf of
the plaintiff, testifies as follows:

Q. Mr. Davis, what relation, if any, do you bear to Herman
Foster Davis?

A. Brother.

Q. How long bave vou known his wife, ‘\[m Leouise Maddux
Pavis?

A. Since they were married.
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Q. Did Mrs. Louise Maddux Davis ever live in your home?
A, Yes, sir, at least she visited there about a month. Some-
thing like that. Don’t know whether you call it living or visit-
ing, but she was there for a month while I'oster was away.
Q. While your brother was in Service?
page 161} A, Yes.
Q. Did she have her child with her?

A. Yes, sir.

Q. From your observation while she was in vour home, did
she look affer this child as a mother should?

A, Well, to tell the truth I don’t think that she did exactly.
- She claimed she was sick, felt bad, and when my wife made
the milk up for ours, she made it up for hers. Looked out for
the kid. But later on, as dark came on, she, Louise seemed
to feel better—gets life in her again. -

Q. You mean the child would improve?

A. No, sir. Mrs. Davis.

Q. Why do you say you don’t think she looked after the
child as she should? ,

A. Well, any mother would get up and take care of their
own child, fix the milk and everything, regardless of whether
they were sick or not.

Q. Do you know of any other action on the part of Mrs.
Davis which lead vou to believe she did not look after the
child as she should?

A. No, sir, except at night. She and my wife both and
some of my sisters, two sisters, I don’t say two sisters every
time, the last part of her time there, they were running
around some at night together.

hQ. ‘Who looked after the baby while Mrs. Davis was not
there?
. A. Well, when the two Mrs. Davis’ were not there, I did and

then T had mother over there. That was the last. My mother

was there.
page 162 } Q. Did this happen oftent
A. It happened right straight along together,

the last part of of the time Tootsie was there. Not the first,
when she first came.

Q. What did you do about it, if anvthing?

A. Do about what?

Q. Leaving the baby there with yvou at night?

A. Well, Foster had either wriften a letter or called and
said that he would be home. T don’t know what the date is,
but any how he was coming home and his wife knew it and
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my wife knew it, so they told me that they were going over to
spend the night with her mother, Mrs. Maddux.
Q. Told you?

A. Yes, sir.

So in the meantime while they were gone this call comes in
from Foster to meet him in Richmond, for his wife to meet
him in Richmond and I told him to eall down at Blackstone
that they had gone to her mother’s to spend the night. So
whether he called or not, I don’t know, but we called and they
were not there. So the next morning there was snow and
sleet on the ground—nor, it was the next morning that he
called, and I told mother, I said, ‘‘you take care of the kids
and I will go out and find them.’”” I did not know where to
go, but T had a good idea. When I got to Dowdy’s corner
instead of going to Blackstone I turned to the right up to
l\lfrs. Southall’s Mrs. C. A. Southall’s. That is where I found
them.

Q. Who is Mrs. C. A, Southall?

A. Mrs. C. A. Southall is all I know. She is from Farmville.
She lives up above Dowdy’s corner. She runs a beauty shop in

Farmville. I don’t know what I said now becausc
page 163 } I was made to start with when I got there. But I

cussed I reckon and said ‘“Don’t you know you
were supposed to meet Foster, and she said ‘‘yes’’ and I said
““well he is in Richmond’’ and I said ‘‘if you are not going af-
ter him I will go’’. So theyv asked me if T wanted to go along,
and I said ““no’’, I am going back home’’ So my wife and
Foster’s wife went to Richmond to, meet him and they said
they drove awful fast and there was sleet and snow on the
road. So what else.

Q. Did Mrs. Foster Davis tell vou when she left vour home
that she was going to her home to spend the night?

A. Yes, sir, and they also told me afterwards that they had
such a cold reception that they left, that it looked like they
were not wanted. My wife and also Foster’s wife told me,
that was when I raised the devil, why in the hell they didn’t
come back home and spend the night., That was when they
went up-to Mrs. Southall’s and spent the night.

Q. So far as you know did Foster Davis, the complainant
in this case ever try to provide a place or home for his wife
and child after he got out of the service?

A. Yes, sir. I was with him once when he did. Up at the
Hotel and T told him that T had lived there. They had three
rooms there.
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CROSS EXAMINATION.
Wm. 1. Moncure:

Note: Attorney for the defense objects to the answers to

questions with the exception of the last question presented

" to the witness, on the grounds that part of the evidence given

is hearsay and not permissible and that the en-

page 164 } ’gre evidence is new evidence and not rebuttal evi-
ence.

Q. Where is your wife, Mr. Davis?

A. She is over at Dowdy’s corner working.

Q. You stated that Louise Maddux Davis, your brother’s
wife, did not care for her child as she should have,

A. That is right.

Q. And you stated that she was sick.

A. That is right.

Q. Do you know whether or not she was sick?

A: Well, I don’t think she was. I think it was mostly a put

. - up. I it was, she would not go out at night.

Q. You did not know it did you?

A. No, no more than the way she acted, she laid back in
bed and smoked cigarettes all day.

Q. You stated that at the last of her visit at your bome she
began running out at night?

A. That is rlght and my wife with her.

Q. It has been brought out in the evidence here Mr. Davis,
and éertain insinuations that Mrs. Louise Maddux Davis has
been guilty of misconduct on her part during the time that
she visited your home and went out at night, wasn’t she with
your wife and your sisters?

A. They left together.

Q. Didn’t they come back together?

A. Certainly.

Q. How many times did they go out at night while she was
visiting at your heme?

A. I don’t know about three or four eor five times, that is

page 165} Q. Was anything unusual about that Mr.
Davis?
A. Yes, sir, because my wife hadn’t been in the habit of
going out like that.
Q. Did they come in at a reasonable hour?
A. Well what do you call a reasonable hour?
A. Well, one o’clock.
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Q. Yes, I imagine they did. Something like that. Some
times later. *

Q. Did you reprimand your wife for doing thls‘? .

A. T told her to-go out. I didn’tknow they were going to
Cedar Brook. I gave her permission.to go out. One night
they said they were going to Price’s. They. ended up at Cedar
Brook. When I feund out all about this I told Mrs. Foster
Davis and my wife that she could stay there as long as she
wanted to, but that this running around would, be cut out
vight then. So the next morning Mrs. Foster Davis packs
her clothes and leaves.

Q. Was that when Foster Davis was coming homie?

A. Tt was the next morning. That was after he went back.
Or was it—I don’t know, T would not be sure. But she was
still staying there.

Q. She was supposed to leave when her husband came home
wasn’t she?

A. I don’t know, but she was still staying there,

Q. She was supposed to go to Blackstone because their
place of abode was in Blackstone?

4 At I think they stayed in my house. I don’t remember all
ha

Q. Mr. Davis vou know that Foster Davis and ]ns wife
Louise Maddux Davis lived in the Maddux liome at Biack-

stone?
. A. That is right. .
page 166 } Q That was their place of abode?
A: Maybe it was.

Q. Then it was not anvthing unusual for her to retuln to
her home when her husband returned from the service, was

it not?

-~ A. No, she was living in my home at the tlme I.don’t re-
meniber what date it was. Looked like she was living there.
I was paying Drug Store bills and everything. I treated her
like I would a sister. I never frrlpped about it though, I
treated her like T would a s1ste1 That is why I did it, I knew
her huysband was in the service.

Q. You have just stated that she was up there on a visit?

A. Well,; probably she was. Yes.

Q. Well then why don’t you answer, ﬂle question that T
asked you when I asked you if her place of abode was in
Blackstone?

A. T don’t know.

. Then, when did you go over to this woman’s house, An-
: dexson‘? That you were spcakmo- of.
A. I have not been to Anderson’s.
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.Q. Well, what is the name of the woman you spoke of?

A, Southall

Q. What time was that?

A, It was around Christmas or New Year’s. One or the
other Pretty sure it was New Year’s.

Q. Was that when she was visiting you?

A, Yes, sir.

Q. On this same visit you have just mentioned?

A. Right.
Q. What did they say to you when you saw
page 167 } them that morning at Mrs. Southall’s?
A. Not anything, but asked me if 1 wanted to
‘ride along with them and I said “‘no’’ and I got back in my
truck, came back home. Left. -

Q. ‘What did you say to vour wife about staying at Mus.
Southall’s all night?

A. I don’t know now, but T cussed, I was mad any how. And
I said ‘‘you know you were qupposed to meet my brother
Foster in Richmond, and here you are here’. It was about
time to get the train. They said they drove 75 or—to 90
miles, kept it wide open in snow and ice to meet him.

Q. You don’t know where they stayed that night do you?

A. Mrs. Southall said they stayed at her house. T couldn’t
prove where they stayed. May have stayed out all night.

Q. You think your wife would stay out all night?

A. I don’t know. I would not say yes and I—I would. not
say no, she is just like all other women I reckon. You know
they all stray some times. Probably if I had not planted my
foot down I would have been on the same road.

Q. Are you still living with your wife?

A. Yes, sir, getting along fine.

Q. Good. You did not think anything unusual or any mis-
conduet was going on when your wife and Mrs. Louise Mad-
dux Davis would go out did you Mr. Davis?

A. At the time I did not. No, sir. But after I had heard
~ around a little bit, T did not know what was going on. Most
anything I imagine. That is why I nipped her in theé bud.

Q. Do you authorize the stenographer to sign
page 168 } your name to this deposition after it has been
transeribed?

A. Yes, that is all right.

And further this deponent sayeth not.
6. L. DAVIS
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The Witﬂess

HERMAN FOSTER DAVIS,
the plaintiff, testifies in his own behalf as follows:

Q. Your wife has testified in this case that that after you
came back from the Service you continued to have sexual
- intercourse with her and she did not deny you. Is this true or
not? ‘ ‘

A. Partly true. At certain times when she felt the desire
herself until about a month before I left and I guess she felt,
found out there was no other way she could get rid of me and
she declined to have anything to do with me thinking maybe
that it would run me away and it did.

Q. Your wife has testified that the Hope letters which you
exhibited she gave to you?

A. She did not. T received those letters from her pocket
book the morning after returning on ‘April 26, 1944. I found
these letters mvself in her pocket book 1n puttmtv in a Ration
Book. I was fixing to leave to go to my home “and I found
these letters at that time and kept them in my possession af-
ter finding these letters, then she comes around with the story |
she had intended giving them to me, but she did not give them
1o me.

Q. Had she ever mentioned them to you in any way before
vou found them and asked her about it?

A. Nothing whatsoever.

Q. Your brother, Gordon has testified, had
page 169 } something to say about vour wife going to meet
you in Richmond. Were you at this time dis-

charged from the Service or were you on furlough only?

A. No sir, I was on leave New “Year’s 1944. I wrote me
wife and told her I was coming and to expect me, I called her
the night before I was to arrive home. The nlg'llt she went
out with Mrs. G. L. Davis to her home and Blackstone, in
Blackstone, and they came back with the story of having such °
a bad reception there, that they left and came back to Farm-
ville.

Q. At that time where was your brother G. L. Davis liv-
ing?

A. In Dillwyn, Virginia.

Q. How far is that from Blackstone?

A. 55 miles.

Q. You started to say something about what you wife told
you when she saw you New Years. Go ahead with that.

A. Getting back to where they came back from Farmville—



128 Supreme Court -of .Appeals of Virginia
Herman Foster Davis.

They stopped at Cedar Brook and that is where they met
Capt. Bob Hope and . some guy named Jerry. And this is the
story-that:the wife and Mrs. Davis told themselves to me and
to different members of the family. That they went out to
Mrs. Acree Southall’s after leaving Cedar Brook in which
Bob Hope and some gny named.Jerry followed along 'behind
them .and :that they spend the evening, or night-or something -
there, in which they did not tell me further, other than Mrs.
G. L. Davis told me herself that Toatsie went out of the house
with Bob Hope and stayed for some length of time. The next
- morning my brother had to find them to get them to come
after me to meet the train. That is all.

Note: Counsel for defense objects to the question and an-

swer on the grounds that it is hearsay evidence

page 170 } and inadmissible and also on the grounds that it
' - is not rebuttal testimony.

Q. Your wife has testified in this case that you told her
that your father treated youn so badly that you left home, that
he ran yon away from home and that he stomped your brother
Aubrey in a serions manney. Did you ever tell your wife
anything of that sort?

A. T think she is quite a bit confused on a lot of stuff and
furthermore if he had of treated us like that, why did all of us
always come home at the first opportunity and stay as long
as we ever desire.

Q. Did you ever tell your wife that you hated your father
and that he ran vou away from home? ,

A. On some questions or occasions when I was young I
thought I knew all myself, and after leaving home and getting
into public life I found out I was wrong. You could go back
to him and I would testify to a letter that I wrote thanking
him for teaching me a little discipline that later came in good
in public lLife.

Q. Is your father on friendly terms with 'you and all of
your brothers and sisters?

A. As far as I know he is fine. He may like to testify to
that himself. :

Q. What is the name of the mam who married your wife’s
sister who testified in this case at Blackstone?

A. Mr. Frank Irby, Jr., brother-in-law of my wife.

Q. He has testified as to a conversation between you and
him while you were in Blackstone. Please tell what aetually
‘took place?
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A. On several occasions I have talked with
page 171 } Frank. Once before leaving my wife and he told
me out of his own mouth that he did not see how
I could put up with a woman like that. Another time after
I had lett my wife, it was around Christmas of the following
year, after leaving her, after having an argument over try-
ing to get my child for a few hours Christmas evening he told
me as plainly as he could speak, that I had an awful rotten
deal ofer there, and that he wished that he could help in some
way, but being connected in the family I could not expect him
to testify against them against his own people, which he
didn’t.

Q. Mr. Davis vour wife has testified that you never tried
to get a place for you and your family to live after you came
out of the service. Is this true or not?

A. T came here to Dillwyn and at this time my brother and
myself were fixing to buy out the Ford Motor Company and
I could have rented a small apartment in the Dillwyn Hotel
in which she refused to live. I also could have gotten a small
apartment down at Mrs. Wood’s here in Dillwyn. She re-
fused that. So knowing that she was not trying to cooperate
with me in making a home I gave up the idea of trying to go
in business here with my brother. After leaving my wife sev-
eral weeks later, I went to Richmond and I found a house
there. I had a moving van come and get the furniture and
carry it to Richmond to a storage warehouse instead of a
nsed furniture store in which she said I sold it. I had it trans-
ferred from there out into the northern part of Richmond
into a house where I kept it for a week or ten days and sold
it. Because when I meved the furniture I had a talk with
her father and with her too, in which they both denied that
I asked her at that time to go with me, that I had a house in

Richmond. And here, at this point her father
page 172 | told her then, that if he had his way she would

not go, and she herself did not go cither. And
this is an answer to Mr. Maddux deposition and to my wife’s
which is absolutely false.

Q. You wife bas testified in this case that you did not sup-
port your daughter. What about that?

A. I see no reason for her making a statement like that
which is false. I gdave them cverything that they needed be-
fore going into Service and after going into Serviee she was
allotted $80.00 per month from the Government, living at her
home, which she said she paid her parents twenty or thirty
'dollars per month bhoard. .
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Q. Mr. Davis it is in evidence here that you left an automo-
bile in your wife’s charge. Did you ever check on the mileage
that she put on that car in a limited period of time?

A. I noticed in particular one period after I knew some-
thing was going on which nobody told me anything about.
Other times letters I received from her showing no affection
for me, I checked up on my car for a period of six weeks at
this t1me between short leaves.. She drove the car 3,000 miles
in a per iod of six weeks time. When I came home and asked
her about it, she started erying a pitiful story and I like a lot

of guys, I fell for it and continued leaving the car there. She
- said she was getting gas which was ratloned at the time from

a Service Station in Blackstone, without giving stamps for it
and the morning after discharge she got gas at this same Sta-
tion without a stamp.

Note: Defense objects to the answer to the above question
as being irrelevant and immaterial and as being hearsay.

page 173 } CROSS EXAMINATION.

By Counsel for Defendant :

Q. Mr. Davis finding out all of these things aoamqt your
wife that you have testified to and finding out what an un-
truthful and immoral person as you are trvmr_r to lead people

-'to believe that she is, haven’t you since the date of separation

tried to persuade your wife to come and live with you as
husband and wife. Haven’t you?

A. That question is not clear in my mind as to what date it
happened, but I did ask her to come and live with me when I
came and got the furniture from her home and she refused.

Q. You ‘also asked her to come. back with you and live as
husband and wife when your wife came to your brother’s,
Gordon Davis’ home fo see your child and her child, after you
had taken it from her home to California and back to the home
of G. L. Davis, is that correct?

A. T did ask her that for the reason that I knew she had
no intention of doing it and my brother and sister-in-law were
there when I asked her and she refused.

Q. Now, after you got these particular letters out of her
hand bag as you say, or after you got them in vour posses-
sion, and after vou had been mistreated by the Maddux family
before moving away in September, 1944, yvou wrote them a
letter, or wrote vour wife Mrs. H. F. Davis a letter dated No-
vembe1 14, 1944, and in that letter stated how grateful you
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were to Mr. & Mrs. Maddux for their kindness to your daugh-
ter and that she could not have a better home, is that cor-
rect?

A. At the time I wrote the letter, yes, but after that time

, things changed when I had an opportunity on sev-

page 174 } eral occasions to have time off from work to have

her over to my home and spend an afternoon they

refused me. - And that happened on several occasions that I

wrote my wife asking for the child, the child was always sick.

I want to know why the child was always sick and since being

in my custody she has never been sick. She has only had

tonsilitis in which the Doctor advised me to wait to have them
removed. She is in perefect health.

Q. You stated in previous examination that Mr. & Mrs.
Maddux were not treating you properly and as they should
since being discharged from the Armed Services and up to the
time that you left in September, is that correct?

A. Not exactly. I am not denying Mr. & Mrs. Maddux what
they deserved. They treated me nice, but Mrs. Maddux was
receiving letters from the mail box, every. morning, not every
‘morning, but every morning she was waiting for the mail man
at the mail box to keep me from receiving letters from Capt.
Hope. Just as I got out of the service she told me she got a
letter and tore it up, but my wife told me that she gave the
letter to her. And after that I had ill feelings towards Mrs.
M?fddux. There is ill feeling between Mrs. Maddux and my-
self.

Q. Then why did you write a letter on November 14, 1944,
stating what fine people Mr. & Mrs. Maddux were and saying
how much you appreciated their kindness to your daughter.

A. T wrote it as I told vou just now.

Q. Why did you do it?

A. T wrote it on one of my soft spells when I did appreciate
what they did for me and I always appreeciate anything nice
people do for me as long as they treat me right and decent.

Q. These letters that you have placed so much

page 175 } emphasis upon that you say that you got out of

your wife’s hag and written by Capt. Hope didn’t

they cause any ill feeling or distrust from you towards you
wife?

A. They did. ‘

Q. Then when you filed your original bill of complaint for
‘a divoree against Louise Maddux Davis why did you not set
this up as a grounds for a divorce and set up as grounds that
your wife was. depriving you of her person.
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Mys. Gertrude P. Davis.

A. Being ignorant of the law I did not think of the letters
at the time. I had had them in my possession for five or six
months.

Q. Your attorney, Mr. Carden knew of these letters did he
not? .

A. I don’t think so.

Q. Didn’t he have them in his possession at all times?

A. No,’sir.

Q. Then:.you deny that vou showed these letters to Mr.
Carden? " :

‘A, I do not deny, I said I don’t remember. But I did have
them in my possession.

Q. Do you remember carrying them to his office?

A. I don’t remember carrying them to his office.

Q. It could be that you took them though couldn’t it?

A. I don’t remember taking them to his office or carrying
them with me, if I did I would not be ashamed to tell it.

Q. Do you authorize the stenographer to sign your name to
this deposition after it has been transcribed?

A. Yes, sir.
And further this deponent sayeth not.

page 176 } HERMAN FOSTER DAVIS
The witness

' MRS. GERTRUDE P. DAVIS
being of lawful age and first duly sworn called on behalf of
the plaintiff testifies as follows:

Q. Mrs. Davis, vou have previously testified in this case
haven’t yon? ' ‘

A. Yes, sir.

Q. You are the mother of Foster Davis, the plaintiff?

A. Yes, sir.

Q. Do you remember having a conversation with Foster’s
wife at your house upstairs when she was visiting you about:
her attitude and relations towards your son?

A. T do.

Q. Will you tell me what she said about Foster and herself?

A. Well, I can’t remember all that was said, but I do re-
member when we were talking she kinder evaded, and finally
she said, ‘‘well, Foster is just too good for me’’.

Q. Was this after they had separated?
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A. They were at my house at the time, but they were only
considering it them.

Q. Did she make any charges against Foster of any kind
at the time?

A. She did not, except that he was too good for her,

Q. Did she tell you then that she was expectmg to leave
Foster?

A. Well, I had noticed there scemed to he a change in atti-
tude and she did not talk to me much. Just a little to let me

know that she was not satisfied. Just to let me
page 177 } know that she was not satisfied.
Q. Was thiz conversation shortly after your
son came home from the Service?
fA Yes, sir. I don’t remember just how long, not long
after.

Q. Did you notice any difference in her attitude towards
her husband after he came back from the Service?

A. T did.

Q. Did she appear to care for him at all after he came back?

A, She was not very demonstrative, but at the same time I
noticed the impatience after Foster came back, if he would
make over her. ,

Q. The question I asked you was if there was any change in
your daughter-in-law’s attitude towards her husband after he
came back from the Service?

A. Yes, sir, there wasg. -

Q. Did she treat him affectionately after he came back from
what she had before?

A. Yes, but the atmosplere was different.

HQ. Did you have anything to say to her about this Capt.
ope?
. I did not. T once thought I would do so, but afterwards
I decided it was not myv business, I had better not interfere.

Q. Your daughter-in-law has testified in this ¢ase that your
husband was very cruel and quarrelsome and abusive towards
his sons. Can vou say what relations there was between yvour
husband and his sons?

A, He was always stern with them and they obeyed him
and he punished them when it was necessary.

Q. How many boys have you?

A. We have seven boys, and three girls.

Are the rclations good lretween vour sons
page 178 } and ‘their father?
A. Yes.

Q. How many of them have made their home mth you in

the past four or five years?
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Mrs. Gertrude P. Davis.

A. Well, they have all been at home ofter and on, all of
them that have been in the Service in that time. Eugene was
also in the Service, but at home except when in the Service,
with the exception of the time with Rob on the Survey Party.

Q. How old is your youngest son?

A. He was 25 I think his last birthday.

Q. Mr. W. M. Maddux has testified in the case that he came
to your home after your son and his daughter had separated
and asked you about the whereabouts of the child of your son
and his daughter.

A. He came to my house after Foster left that day. About
- eleven o’clock I think it was some where around that,.

Q. Did you know where either Foster or the child was at
the time that he camé there?

A. T did not.

A. When did you find out where Foster and the child were?

A. Not until he returned with the child to my home. I
heard from him, but I did not know where he was.

Q. Was this a period of several months?

A. It was from May until December, around the first of
May or April.

Q. And during that time you say you did not know where
Foster and the child were? v o

A. I did not. ‘ ,

Q. Will you authorize the stenographer to sing

- page 179 }‘your name to this deposition after it has been

transeribed?
A T will

And further this deponent sayeth not.
MRS. GERTRUDE P. DAVIS

State of Virginia,
County of Buckingham, to-wit:

I, Virginia H. Agee, a Notary Public in and for the County
of Buckingham, in the State of Virginia, do hereby certify
that the foregoing depositions of G. L. Davis, et als., were
duly taken, reduced to writing and the signatures were au-
thorized by the witnesses, at the place and time mentioned in
the caption hereof.

Given under my hand this 12th day of August, 1946.
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My commission expires on the 27th day of December, 1947.

VIRGINIA H. AGEE
Notary Public

Stenographer’s fee $9.50.
(Virginia H. Agee)
" Dillwyn, Va.

A Copy Teste: ‘
HODGES S. BOSWELL, Clerk

page 180}  Letter filed Exhibit A. Defense.
Address to Mrs. H. F. Davis.

Postmarked Richmond, Va. Nov.
14, 1944 at 12:30 P. M. ‘

Monday Nite.

" Dearest Tootsie,

Its not easy to find words in trying to tell you, really how
much I appreciate how nice you, and the rest of the family
were to me.

And I’'m sure you understand my seeing our little Bimsie
means all the Happiness that I used to share with you both.,

Your mother is always so sweet to Her and I know she gets
the best of care while yvou are at work.

Tootsie, I’'m awfully grateful to you and your parents.

I could never repay your father and mother for the happiest
and most contented years of my life. In which I shared with
you and Bimsie.

Give her a good nite kiss for me.

If you ever want get in touch with me about anything she
needs I’ll be 3005 Griffin Ave., Phone 71069.

Thanks for that good sandwich & hot chocolate agam.

I could go for one now.

Good night, love.

FOSTER
A Copy Teste:
HODGES S. BOSWELI, Clerk
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page 181 § COPY OF LETTER WRITTEN BY JUDGE
DATED DEC. 11, 1946.

December 11, 1946.

Mr. A. Laurie Pitts, Jr.,
Dillwyn, Va.

Mr. John B. Boatwright,
Buckingham, Va.

Mr. William I. Moncure,
Blackstone, Va.

In Re: Herman Foster Davis v. Louise Maddux Davis.

Gentlemen:

I have now had an opportunity to read the rather volumin-
ous evidence in this case.

This evidence shows that the parties were married on May
9, 1942, and after the marriage lived with the parents of the
wife, Mr. and Mrs. Maddux, near Blackstone until the hus-
band was inducted into the armed services on April 14, 1943.
The wife continued to make her home with her parents and
the husband left the service in April 25, 1944, and upon his
return, returned to the home of his wife’s parents and re-
mained there till the separation about five months later. Therc
was one child born of this marriage, Bettie Marshall Davis,
born on February 13, 1943. The evidence further shows that
the parties lived bappily together until the husband went
into the armed services. He was discharged because of some
nervous affection. After the husband’s discharge from the
Armed Services, he seemed to be restless, and had several
jobs but did not stick to any of them. During the time her
husband was in service, his wife became interested in a Capt.
Bob Hope, and saw him oft and on for about one month, and
after he left this country for overseas Service, wrote him
several letters and received several from him. While this
conduct on the part of the wife is not to be commended, the

evidence fails to show any real serious misconduct
page 182 } on her part. The husband and the Maddux
seemed to have lived peaceably together while
he was in their home and his letter to his wife in November,
1944, indicated that up to that time there was no friction be-
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tween him and his wife’s parents. The child lived with its
mother until April 3, 1945, when the husband went to his
wife’s home, and without saying anything to the wife or
her parents, took the child and went to California with it
and did not notify the wife anything about the child’s where-
abouts until the following December, when he brought the
child back to his parents’ home in Buckingham County. The
husband actually left the home of his wife’s parents where
he and his wife had made their home. He testified that he
made arrangements for a home in other places and requested
his wife to come and live with him, but this the wife denies.
At this time the husband did not have a job and the wife
would not be required to leave the security of her own home
to go elsewhere under such conditions, even if these offers
were made as testified to by the husband.

As it not unusual in these cases, I am of the opinion that
there was some fault on both sides for the breaking up of
this marriage and home, and I am further of the opinion that
the husband was not justified in leaving is wife when he did,
and that his leaving constituted desertion on his part, and
therefore the wife should be granted the divorce.

The proper disposition of the child almost always presents
a difficult decision for the court. The evidence shows that
the Maddux home and the Davis home are both proper places
for the bringing up of this child. The grandparents are all

people advancing in age. The child will be four
page 183 } years old on Pebruarv 13, 1947.

I am of the opinion, after considering all the
circumstances of this case, that the best interests of the child
will be served by, giving the custody to the mother, who will
be able to give it more personal attention, than the father
could, with the right to the father to see 'the child at con-
vement times, and the right to have the child visit him at
his home for a week or ten days at intervals.

I have not attempted to discuss the evidence in detail, but

have considered it all in arriving at this decision.

- Mr. Moncure and attorneys for the complainant can draw a
decree carrying out the above expressed views, and present
it to me for entry.

Yours very truly,
J. G. JEFFERSON, JR.
| A Copy Teste:
HODGES S. BOSWELL, Clerk.



138 Supreme Court of Appeals of Virginia.

page 184 } COPY OF DECREE ENTERED JANUARY
25, 1947. |

At a Circuit Court continyed and held for the County of
Nottoway at the Courthouse thereof on Saturday, the 25th
day of January, in the year of our Lord one thousand nine
hundred and forty-seven, and in the 171st year of the Com-
monwealth:

Present: Han. J. &, Jefferson, Jr., Judge.
Virginia:
In the Cireuit Court of Nottoway County.

Herman Foster Davis, Plaintiff,

v.
Louise Maddux Davis, Defendant.

This cause came on this day to be again heard upon the
complainant’s bill and amended bill, the cross-bill and an-
swer filed by the respondent and the exhibits filed therewith,
and the depositions taken and entered on behalf of the com-
plainant and respondent and was argued by counse;.

Oc capsideration whereof and that appearing to the Court
independently of the pleadings and of the admissions of the
parties that the said parties were lawfully married on the
9th day of May, 1942, and that both parties having applied
to the Court for a divorce on the grounds of desertion; the
respondent having also asked for a divorce on the ground
of non-support and that both the said Hermau Foster Davis
and Louise Maddux Davis, white persons, have resided and
have been domiciled in the State ever since the aforesaid mar-
riage and for more than one year next preceding th com-
mencement of this suit and that the said Herman Foster Da-
vis and Louise Maddux Davis last cohabited in the County
of Nottoway, State of Virginia; the Court doth adjudge,
order and decree that Louise Maddux Davis be divorced from

the bonds of matrimony from Hermand Foster
page 185 } Davis, which was created by the aforesaid mar-

riage, the statutory period of two years having
clapsed, and that the said marriage be and the same is hereby
dissolved and annulled. '
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And the Cout doth further adjudge, order and decree that
the care and custody of Bettie Marshall Davis, the infan
child of the said parties be awarded to the said Lonise Mad-
dux Davis, with whom she shall remain, but that the said
Herman Foster Davis shall be allowed %o privilege of
visiting the said Bettie Marshall Davis once a week, on
Saturdays, between two p. m. and five p. m.; and shall also
have the right to have Bettie Marshall Davis visit him in
his home from May 1st to May 15th and October 1st to 15th.

And that the said Herman Foster Davis shall furnish the
sum of $40.00 to the said Louise Maddux Davis, monthly for
the support, maintenance and education of the said Bettie
Marshall Davis so long as she shall remain under the age of
18 years and unmarried,

And it is further ordered that the said Herman Foster
Davis shall pay to Louise Maddux Davis her cost by her in
this behalf expended and shall further pay unto William I.
Moncure, Attorney for Louise Maddux Davis, the sum of
$100.00 as Attorney’s fee for services in prosecutmg this suit .
and nothing further remaining to be done in this suit, it is
further ordered that the same be removed from the docket
but leave is reserved to the parties or cither of them, to make
gppllication to this court of further orders as are authorized

y law.

And neither party shall remarry within the period of four
months from the entry of this decree.

It being siggested to the Court that the complainant de-

sires to apply for an appeal to the Supreme Court
pave 186 } of Appeals of Virginia, it is ordered that the exe-

cution of this declee be suspehded for a period
of 90 days upon the complainant or someone for him, within
ten days of the date of this decree execute before the Clerk
of this Court a suspending bond with sufficient surety in
{he penal sum of $500.00.

" J. G. JEFFERSON, JR., Judge.
A Copy Teste:
{Seal) . HODGES S. BOSWELL, Clerk.
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page 187 } NOTICE. a
Herman Foster Davis
V.

Louise Maddux Davis.
To William I. Moncure:

Please take notice that on Tuesday, February 25, 1947, I
- shall apply to the Clerk of the Circuit Court of Nottoway
County for a transcript of the record in the above stvled
case for the purpose of appealing to the Supreme Court of
Appeals in Richmond, Virginia, for an appeal from the judg-
ment and final decree of the Circuit Court of Nottoway County
entered in this cause on the 25th day of January, 1947.

Respectfully yours,

HERMAN FOSTER DAVIS,
By Counsel.

A. L. PITTS, JR.,,
JOHN B. BOATWRIGHT

I accept legal and timely service of this mnotice.
WILLIAM 1. MONCURE.
Feb. 17, 1947. .
A Copy—Teste:
M. B. WATTS, C. C.
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