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Record No. 3947
In the
Supreme Court of Appeals of Virginia
at Richmond

MARGARET SUE PHILLIPS, &c.
V

WILLIAM MERRITT BRINKLEY AND
WILLIAM HERNDON BRINKLEY
FROM TIIE CIRCUIT COURT OF BATII COUNTY

RULE 5 :12- BRIEFS.
§5. NuMBER OF CoPrns. Twenty-five copies of each brief sh all
be filed with the clerk of the Court, and at least three copies
mailed or delivered to opposing counsel on or before t he day
on which the brief is filed .
§6. S1zE AND TYPE. Briefs sha11 be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type n ot less in size, as
to height and width, than the type in which the r ecord is
printed. The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
M. B. W ATTS, Clerk.
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.
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RULE 5 :12--BlUEFS
§_1. Form and Con tents of Appellant's Brief. The opening brief of appellant shall
contam:
(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition,
may refer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may question the
statement. 'When the facts arc in dispute the brief shall so state.
(d) With respect to each assignment of error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.
(e) The signature of at least one attorney practicing in this Court, and his address.
§2. Form and Con tents of Appellee's Brief. The brief £or the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations of Virginia cases must refer lo the Virginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneou:; or inadequate, with appropriate references to the pages of the record.
(d) Argument in s upport of the position of appcllee.
The brief shall be s igned by at least one attorney practicing in this Court, giving
his address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. ln other respects
it shall conform to the requirements for appellce's brief.
§4. Time of Filing. As soon as the estim~tcd cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5 :2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the prin ted record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) The opening brief of the appellant shall be fi led in the clerk's office within
twenty-one days after the date the printed copies of the record, or the substituted
copies allowed under Ruic 5 :2, are filed in the clerk's office. The brief of the appellee shall be filed in the clerk's office not less than twenty-one days, and the r eply
brief of the appellant not less than two days, before the first day of the session a t
which the case is to be heard.
(b) Unless the appellant's brief is fi led at least for ty-two days before the beginning of the next session of the Court, the case, in the absence of stipulation of
counsel, will not be called at that session of the Court; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed a t
least fourteen days prior to the calling of the case, in which event the reply brief for
the appellant shall be filed not later than the day before the case is called. This paragraph does not extend the time allowed by paragraph (a) above £or the filing of the
appellant's brief.
(c) Counsel for opposing parties may file with the clerk a written stipulation
changing the time for filing briefs in any case; provided, however, that all briefs
must be filed not later than the day bdore such case is to be heard.
§5. Num ber of Copies. Twenty-five copies of each brief shall be filed with the
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which the brief is filed.
§6. Size and T ype. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, and shall be printed in type not
less in size, as to height and width, than the type in which the record is printed. The
record number of the case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.
§7. E ffect of Noncompliance. If neither party has filed a brief in compliance with
the requirements of this rule, the Court will not hear oral argument. If one party has
but the other has not filed such a brief, the party in default will not be heard orally.

IN THE

Sopieme Court of Appeals .of ·Virginia.
AT. RICHMOND.

Record No. 3947

VIRGINIA:
In the Sup1·eme Court of Appeals held at the Court-Library
Building in the City of Richmond on Friday the 5th day of
October., 195l.
MARGARET SUE PHILLIPS/&c.,

Plaintiff in· Error,

against

WILLIAM. MERRITT BRINKLEY AND WILLIAM.
BERNDON BRIN.KL,EY,
Defendants.in Error..

· From the Circuit Court of Bath County.

· Upon the petition of M"ai·garet. Sue Phillipsi ad111inistratrix
of the estate of Lonnie Harry 'William Phillips, deceased, a
writ of error is award~d her to a judgment rend~red by the
Circuit Court of Bath coµnty on the 27th day of February,
1951, in a certain notice of motion for judgment then therein
depending wherein the said petitioner was plaintiff and William Merritt Brinkley and William Herndon Brinkley were
·· . ·
defendants, no bond being tequired.
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In the Circuit Court of Bath County.
Margaret Sue Phillips, Administratrix of the Estate of Lonnie Harry William Phillips, Deceased, Plaintiff
v.
William Merritt Brinkley, Millboro, Virginia, William Herndon Brinkley, Millboro, Virgini;J,. D~fendants

MOTION .FOR JUDGMENT.
To the Honorable Earl L. ~l\.hbott, Judge of said Court :
· Margaret Sue Phillips, Administratrix of the Estate of
Lonnie Harry William .Phillips, deceased, resp~ctfully moves
the Court for a .iudgment against William Merritt Brinkley
an4 William Herndon Brinkley, jointly a:nd severally for the
of Fifte'en Thousand ($15,000.00) Dollars, which sum is
due and owing by the said William Merritt Brinkley and William Herndon Brinkley, and each of them, to the undersigned
as Administratrix. of the Estate of Lonnie Harry William
·Phillips, deceased, for the damages, wrong~, ~nd injuries hereinafter set forth., to-wit:
.

sum

I.

That the undersigned, Margaret Sue Phillips, duly qualified before the Circuit Court of Bath County, Virginia on the
1st :day of September. 1950, as Administratrix of the Estate.
of Lonnie Harry William Phillips? deceased, who· departed
·this life on· the 21st .d~y of August, 1950, leaving to Rurvive
him, his widow, Margaret Sue Phi1lips, and the following
named infant children of the respective ages shown: Zernie
Norma Phillips, an infant female child, age 15; Wyline
~hanet Phillips, an infant female rhild, age 10; Lonnie Franklin Phillips, an infant mafo cl1ild, age 6; Ronnie Dare Phillips,
an infant male child, ag;e 4; Darlene Lavern Phillipg, an inf ant female child, age 2; an_d an unborn child.
._

.

. , ·,r -
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II.·

/

:

•

· ; That on the 21st day of Augus~ 1950_, at approximately,
12 :25 p. m., the· said William Merritt.' Brinkley was driving
and operating a certain 1950 one and one-half ton stake body
Chevrolet Truck bearing Motor Numbe_r 8830 and_ 1950 Vir""
ginia License Number T854409 on and upon VirNll State
Highway Route Number 268 in
Alleghany County, Vfrginia.
,
.

III.
That' the aforesaid motor vehicle described in Paragraph .
Number II above, at the time and place aforesaid, was oWl}ed
and registered in the name of the said William Herndon
Brinkley._

IV.
That the said William Merritt Brinkley was driving and
operating the motor vehicle at the time and place aforesaid
with the knowledge, consel}t. and permission of the s~id William Herndon Brinkley, and was the agent, servant, and employee.of the said William Herndon Brinkley, and was acting
within the scope of such employment ~nd authority while driving and operating the motor vehicle as aforesaid.
·

v.
That the said William M~·rritt Brinkley as agent, se;rvant,
~md employee of the said William Herndon Brin\{ley and
while ll.cting within the scope of said emplo~ent and authority did on the 28th day of June., 1950, hire and lease the
afore said described motor vehicle to the Department of Highways, Commonwealth of Virginia, and the said William Merritt Brinkley was driving and operating the said motor vehicle at the time and place as set forth in Paragraph Number II above, under the aforesaid bire and lease agreement
with the Department of Highways, Commonwealth of Virg-inia, as the agent, servant, and employee of the said William Herndon Brinkley, with the knowledge and authority
·of the said William Herndon Brinkley,

--,
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VI.
That the said Lonnie Harry William Phillips, deceased, was
an employee.of the.Department of Highways, .Commonwealth
of Virginia, and within th~ scope of his employment was riding in the said motor vehicle at the time and place set fort~
in ParagraJ>h Number 11 above.
page 3 ~

VII .

.And thereupon with at. all times due regard for the safety
and protection of the said Lonnie Harry William Phillips, it
be.came the duty of the said ·wmiam Herndon Brinkley : ·to
use care,. dilrg_ence, and fore sight in the management and
operation of said motor vehicle;-. to drive and operate said
motor vehicle seasonably to the right-hand side of the road; to
' maintain a proper lookout; to drive the said motor 1:Vehicle at
a reasonable and proper rate of speed, to keep and maintain
said motor vehicle under proper control; to keep and maintain the said motor vehicle in proper mechanical opera,ting
condition; and to refrain from negligence~ carelessness and
recklessness in every 1·espect.

VIII.
-That notwithstanding the aforesaid duty, the said William
Merritt Brinkley while acting as ag·ent, servant and employee
of the said William Herndon Brinkley, did negligently, reckJe,ssly, and carelessly, willfully and wantonly fail to use the
proper care in the management and operation of· said motor
vehicle; to drive said motor vehicle at a reasonable and proper
· rate of speed; to keep and maintain the said motor vehicle
in proper mechanical operating· condition;. to ln'1ep and mnint~in a proper lookout; to drive said. motor vehicle seasonably
.to the rig·ht hand side of the road; to· keep and maintain
the said motor v~hicle under proper control, and the said
William 1'{eriitt Brinkley was g~uilty of negligence, carelessnes,a, r~cklessness, and wantonness in tlie operation and management of said motor vehicle.

IX.

1

A~ a result of w11icl1 negl~gence, carelessness, ~ecklessness,
w.antonness and failure of du:ty, the said motdr vehicle at a
point in Alleghany County, Vir~inia, on ,said.Highway Route,
N,umber 268; a l;>0ut 2 miles south of the Allegfomv Co1..mtvBath County line., did violently rnn off on tl1e- left· or wro~g
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side of said Route 268 and then back across said road off
the paved or hard surfaced portion of said road on the right
side, and then upset and turned over crossways in
page 4} the said road, coming to rest on the paved or hard
surfaced portion of said Route 268, · lying on its
right side, the swerving and collision being of such great
force and violence that the said Lonnie Harry· William Phil, lips was thrown into the said road and the said motor vehicle fell upon him and he thereby was fatally injured by
being crushed about the head, chest and abdomen, as a result
of which he then and there died.
·
, ·
WHEREFORE, the _undersigned Administratrix . alleges
that as a proximate result thereof, damages have been sustained to the amount of E,ifteen ~housand ($15,000.00) Dollars for which she moves the Court for a judgment against
the said defendants jointly and severally.
Given under my hand this the 2nd day of October, 1950.

MARG.ARET SUE PHILLIPS
Aministratrix of the, Estate of Lonnie
Harry ,villiam Phillips, Deceased
E.A.GENTRY
Warm Springs, Virginia·
Counsel
DUNCAN M. BYRD·
Warm Springs, Vfrginia
Of Counsel

•

•

•

•

•

.

•
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PLEA.
Now comes tlle defendant ,vmimri Merritt Brinklev, by
. his attorneys and by lliR guardian ad litem, and avers that

both he and the plaintiff's intestate were employees of the
Department of Higl1ways, Commonwealth of Virginia, and
subject to the provisions of the Virginia ,vorkmen's Compensation Act.. at the time an<l plAce o-f t.he accident complained of in the notice of motion for judgment herein; that
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the injury and resulting death of the plaintiff's intestate were
caused by accident which arose out of and in ·the course of
the employment. of plaintiff~s intestate as aforesaid and while
this defendant was engaged in his employment by the Department of Highways, Commonwealth of Virginia, as aforesaid; that said Department of Highways, Commonwealth of
Virginia was subject to the provisions of the Virginia Workmen's Compensation Act at the time and place of the aforesaid accident and is therefore liable to the widow and children of the plaintiff's intestate in accordance witl:i the terms
.and provisions of said Act.
This defendant further avers that the exclusive remedy
for. the injuries and damages resulting from the death of the
plaintiff's intestate as alleged in the notice of motion for
judgment consists of a proper award against the Department
of Highways, Commonwealth of Virginia under the Virginia
Workmen's Compensation Act, and that the plainpage. 9 ~ tiff cannot maintain or prosecute this action against
this defendant.
·
And this the said defendant is ready to verify.

,vILLIAM MERRITT BRINKLEY
bv BRYAN CARVER
·
Guardian ad litem
by ,vAYT B. TIMBERLAKE, JR.
p. d.
. I hereby certify that a copy of the above Plea was delivered
in person to Messrs. E. A. Gentry and Duncan M. Byrd, attorneys for Margaret Sue Phi11ip8, Administratrix of the estate of Lonnie Harry William Phillips, deceased, this 20th
day of Oc~ober, 1950.
BRYAN CARVER

•

•

•

•

•

•

•

•

•

•
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PLEA .
.Now comes the defendant., ·w·illiam Merritt Brinkley, by
his attorneys and avers that l10tl1 he and the pfaintiff 's in-'
testate were employees of the Department of Hhrhwayi;:, Commonwealth of Virginia, and subject to the provisions of the
!
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Virginia Workmen's Compensation Act, at the time and
:place of the accident complained of in the notice of motion
for judgment herein; that the injury and resulting death of
the plaintiff's intestate were· caused by an accident which
arose out of and in the course of the employment or plaintiff's intestate as aforesaid and while this defendant was engaged in his employment by the Department ·of Highways,
Commonwealth of Virginia., as aforesaid; that said Department of Highways, Commonwealth of Virginia was subject to
the provisions of the Virginia V\T orkmen 's Compe1:1sation Act
at the time and place of the aforesaid accident and is there-_
fore liable to the widow and children of the plaintiff's intestate in accordance with the terms and provisions of said
Act.
This defendant further avers that the exclusive remedy
for the injuries and damages resulting from the death of the
plaintiff's intestate as alleged in the notice of motion for
judgment consists of a proper award against the Department
,of Highways, Commonwealth of Virginia under the Virginia
Workmen's Compensation Act, and that the plainpage 11 } tiff cannot maintain or prosecute this action
·
against this defendant.
And this the said defendant is ready to verify.
WILLIAM MERRITT BRINKLEY
R. W. SMITH
by W. B. TIMBERLAKE, JR.
p. d.
I certify that I .mailed a copy of the above plea to ·Messrs ..
E. A. Allen and Duncan Byrd and a copy to Mr. Bryan Carver
this 2oth day of October, 1950.
W. B. TfMBERLAKF], JR .

•

•

•

•

•
I

pag·e 12}
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•

•

•

•

•

.....
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PLEA.
Now comes· the defendant~ William Herndon Brinkley, by
bis attorneys and averR that both William Merritt Br.inkley
and the plaintiff's intestate -were employees of the Department of Highways, Commonwealth of Virginia, and subject

~---
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to the P.rovisions of the Virginia Workmen's Compensation
.Act, at the time and place of the accident complained of in
the notice of motion for judgment herein; that the injury an~
resulting death of the plaintiff's intestate were caused by au
accident which arose out of and in the course of the employ-,
.· ment of the pl~ntiff's i:ptestate as aforesaid, and while the
said William Merritt Brinkley was engaged in his employment
by the Department of Hig·hways,' Commonwealth of Virginia,
as aforesaid; that said Department of Highways, Commonwealth of Virginia~ ·,was subject to the provisions of the Virginia Vvorkmen'"e. Compensation .Act at the time and place
of the afores~id· ·accident and is therefore liable to the widow
and .children cif the plaintiff's intestate in accordance with
.
the terms and pr~visions of said .Act.
This defendant further avers that the conclusive remedy
for the injuries and damages resulting fro_m the death of the
plaiiltiff 's intestate as alleged in the notiee of motion for
,
judgment consists of a proper award against ·the
page 13 ~ Department of Highways, Commonwealth of Vir- ·
ginia, under the Virginia Vv orkmen 's Compensation Act, and that the plaintiff cannot maintain or prosecute
·
this action against this defendant.
And this the ~aid defendant is ready to verify.
WILLIAM HERNDON BRINKLEY'
R. W. SMITH
by 1.N. B. TIMBERLAKE, ,JR.
p. d.

I certify that copies of the above plea have been mailed
or delivered to Messrs. E. A. Allen and Duncan Byrd aud to
Mr. Bryan Carver.
'
Given under my hand this 20tl1 day of October, 1950.

..

•

•

•

"\V. B. Til\ifBERLAKE, JR.

•
page 14
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MOTION TO STRIKE PLEA OF DEFENDANT1
WILLIAM: HERNDON BRINKLEY.

Now comes the Plaintiff, Margaret Sue Phillips, Administratrix, by her Attorney and moves the Court to strike the

Margaret Sue Phillips, etc., v. "\V. M.. Brinkley; et al
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Plea of the Defendant, "\Villiam Herndon Brinkley filed by h:i.s
Attorneys on the 21st day of October, 1950, on the ground
that:
1. Said Plea is not sworn to nor verified by affidavit.

2. Said Plea· does not contain a statement of the addresses
of said Defendant's' Attorneys.

E .. A. GE~TRY, p. q.
,varm Springs, Virginia
This is to .certify that a copy of the foregoing Motion was
mailed on the 25th day of October, 1950, to Mr. R. W. Smith
and Mr. W. B. Timberlake., Jr. at Staunton, Virginia.
E.A.GENTRY

Overruled 12-16-50.
E. L.A.

Exception.

..

•

•

•

•

•

•

•

•

•

'!
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MOTION TO STRIKE PLEAS OF DEFENDANT
WILLIAM MERRITT BRINKLEY. ·
Now comes the Plaintiff, Margaret Sue Phillips, Administratrix; by her Attorney and moves the Court to strike the
Pleas of the Defendant William Merritt Brinkley filed by his
Guardian Ad Litem. and bv his attornevs on the 21st dav of
October, 1950, on the ground that.=
.
..
1. Said Pleas were not sworn to nor verified bv affidavit.

2. Said Pleas do not contain a statement of the address of
said Defendant's attornevs and said Defendant's Guardian
Ad Lite1n.
-

'

:

E. A. GENTRY, p. q.
Warm Springs, Virginia

Supreme Court of Appeals of Virginia.
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This is to. ce1·tify that copies of the foregoing motion to
Strike the Pleas of Defendant William Merritt Brinkley were
mailed on the 25th day of October, 1950, to Mr. Bryan Carver,
Guardian .Ad Litern, Hot Springs, Virginia, Mr. R. W. Smith,
Staunton, Virginia, and Mr. W. B. Timberlake, Jr., Staunton,
·
Virginia.
.

Overruled 12-16-50.
'

I

I

I

E.A.GENTRY

I

. !

E. L.A.

1,_ ,Q,l

Exception.

•

•

•

•

•

•

•

page 16 ~

•

•

DEMURRER TO PL]JAS OF DEFENDANT WILLIAM
MER.RITT BRINK.LEY.
The said Plaintiff bv her attornev savs that the Pleas of
Defendant William Merritt Brinkley flied by his attorneys
and by his Guardian .Ad Lite,m on the 21st day of October.,
1950 (said Pleas being identical, this demurrer is to each said
Plea) are not sufficient in-law for the following reasons:
1. Any riµ.-hts and remedies existing to the widow and children of the Plaintiff's decedent under the provisions of Title
65 of the 1950 Code of Virginia, known as the Virginia Vvorkmen's Compensation Act, do not constitute a bar to the subject action against the said Defendant.
2. The said Defendant was "any other party" and "any
person other- than the employer'' as such terms and desig·nations are used and defined in Sectiorn:; 65-38 and 65-39 respectively in said Act at the time and place of the matters complained of in the Motion for ,Tud~ment.
3. The said defendant was not an employer of Pfaintiff 's
decedent, nor a person conducting the busine8s of Plaintiff's
decedent's employer at the time and place of tl1e matters complained of in the Motion for .Judgment.
4. In so far as said Act may appear to exonerate and render immune the said Defendant from· his civil liability for his

:Margaret Sue Phillips, etc.., v.. ,v. 11. Brinkley, et al
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w1·ongful and neglig·ent acts complained of in the Motion for
.Judgment, the same is violative of and repugnant to Sections
1 and 11 of the Constitution. of Virginia and .Amendment 1.4
to the Constitution of the United States.
page 1'1 } 5. The wrongs and damages complained of in
the Motion for Judgment were a proximate result
of the willful and wanton misconduct of said Defendant..
6. The said Defendant operated an instrumentality, a certain 1950, 2-ton Chevrolet Truck, owned by the Defendant
William Herndon Brinkley, knowing said instrumentality was
not in proper mechanical operating condition which 'was a
proximate cause of the wrongs and damages complained of in
the Motion for Judgment.

E. A. GENTRY, p. q.
"\Varm Springs, Virg'inia
This is to certify that cbpies of the fore~;oing Demurrer was
mailed on the 25th day of October, 1950, to Messrs. R. W.
Smith and W. B. Timberlake, Jr., Staunton, Virginia; Mr.
Bryan Carver, Guardian .Ad Lite1n, Hot Springs,. Virginia.· .

E.A. G-ENTRY
Overruled 12-16-50.

E. L.A.
Exception.

•

•

•

•

•

•

•

•

•

•
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DEMURRER TO PLEA OF DE,FENDANT WILLIAM
HERNDON BRINKLEY.

The said plaintiff says that the Plea of Defendant William
Herndon Brinkley filed by his attorneys on the 21st day of
October, 1950 is not sufficient in law for the following reasons:
1. Any rights and remedies existing to the widow and ·
children of the Plaintiff's decedent under the provisions of
Title 65 of the 1950 Code of Virginia, known as thP. Virg·inia
Workmen's Compensation Act, do not constitute a bar to the
subject action ag·ainst said defendant.

12
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· 2. The said defendant was· not an employer ~or an 'employee subject to the provisions of said Act at the time and
place of the matters complained of in the Motion for Judg.:..
ment.
3. The said defendant was not an ei;nployer of Plaintiff's
decedent, no:r a fellow servant of Plaintiff's decedent nor a
person conducting the business of plaintiff's decedent's employer at the time and place of the matters complained of in
the Motion for Judgment.
..
,
4. The said <iefendant · was "any other party'' and "any
' person other. than the employer''. as such terms and designations are.· used and defined in Sections 65-38 and 65-39 respectively iri said Act at the time and place of the matters
complained of ,in the Motion for J udgnient.
5.. In so far a~ said Act may appear to exonerate and render immune the said defendant from his civil liapage. 19 ~ bility for his wrongful and negligent acts c~mplained of in.the Motion for Judgment, the same is
violative of and·repugnant to sections 1 and 11 of the Constitution of Virginia Amendment 14 to the Constitution of the
United Stat~s.
6.; The wrongs and damages complained of in the Motion
for Judgment were a proximate result of the willful ancl
wanton misconduct of the said defendant, acting by and
through his agent, servant, and employee, William Merritt
Brinkley, as alleged in the Motion for Judgment.
7. The said defendant was the owner of an instrumentality, a certain .1950, 2-ton Chevrolet truck, which instrumentality was operated at the time and place alleged in the
Motion for Judgment with a mechanical defect which was
a proximate cause of the wrongs and damages complained of
and which said .mechanical' defect in said instn1mentality
was known or should have been known to the defendant.

E. A. GENTRY, ·p. q.
Warm Springs, Vir'ginia.
T1iis is to certify that a copy of the. foregoing demurrer
was .mailed on the 25th day of October, 1950 to Messrs. R. w·.
Smith and. W. B. Timberlake, Jr., Attorneys tor the defend·
ant, at Sta~nton, Virginia.

E.A.GENTRY
Overruled 12-16""50
;E. L. :A.

Exception.

Margaret Sue Phillips, etc., v. W. l\L Brinkley, et al.
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•

•

•

•

•

REPLJCATION TO PLEA. OF DEFENDANT WILLIAM
HERNDON BRINfKLEY
The said plaintiff by ber attorney comes and says that the
matters, and thing·s alleged in said Plea as defenses to the
Plaintiff's Motion for judgment are not true, that is to say,
the said Defendant William Merritt Brinkley ·was not an
employee of the Department of Highways, ·Commonwealth of
Virginia at the time and place of the wrongs and damages
complained of in the Plaintiff's Motion for Judgment; that
the said William Merritt Brinkley at the time and place
aforesaid was not subject to the provisions of the Virginia
Workmen's Compensation Act. And this the said Plaintiff
prays may be inquired of by the country.

E. A. GENTRY, p. q.
-warm Springs, Virginia.
This is to certify that a copy of the foregoing replication
was mailed on the 25th day of October, 1950 to Messrs. R. W.
Smith and W. :{3. Timberlake, Jr., attorney for the defendant at Staunton, Virginia.
·
.

·E.A.GENTRY
page 21

r
•

•

•

•

•

REPLICATION TO'PLEAS OF DEFENDANT WILLIAM
MERRITT BRINKLEY
The said plaintiff by her attorney comes and says that
the matters and tl1ing·s alleged in said Pleas as defenses to'
the Plaintiff's Motion for ,Judgment are not true, that is to
say, the said Defendant William Merritt Brinkley was not
an. employee of the Department of Highways, Commonwealth
of Virginia at the time and place of the wrong·s and damages
complained of. in the Plaintiff's Motion for Judgment; that
the said William Merritt Brinkley at the time and place·
a.fores aid was not subject to the provisions of the Virginia
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Workmen's ,Compensation Act. And this the said Plaintiff
prays may be inquired of by the country.

E. A. GENTRY, p. q.
Warm Springs, .Virginia.
This is to certify that copies of the foregoing replication
wer~ mailed to Mr. Bryan Carver, Guardian Ad Litem, Hot
Springs, Virginia; Messrs. R. W. Smith and W. B. Timberlake, Jr., attorneys for the defendant, Staunton, Virginia, on
the 25th day of October, 1950.
E.A.GENTRY
page 22 ~

•

•

•

•

•

NOTICE.
To: Messrs. R. 1\T. Smit11 and W. B. Timberlake., Jr., attorneys for defendants, and- Mr. B~·yan Carver, Guardian
Ad Litem for defendant, ·wmiam Merritt Brinkley: ·
Please take notice that the Plaintiff, Margaret Sue Phillips,
Administratrix bv her attornev will move the Court on the
30th day of October, 1950, at io :00 o'clock A. M. or as soon
thereafter as she mav be heard at the Courthouse at "\Varm
Springs, Virginia, for an order requiring· that each said Defendant file bis grounds of defense and such other pleadings
as they may be respectively advised in the subject action.
Dated this 25th day of October, 1950.

E. A. GENTRY, p. q.
Vl arm Springs, Vi rg'inia
This is to certify that a copy of the fore~oing notice was
mailed to: Mr. Bryan Carver, Guardian Ad Liteni of Defendant ,\7illiam Merritt Brinkley, Hot Springs, Virginia; Messrs.
R. W. Smith and W. B. Timherlake, .Jr. Httorneys for Defendants, Staunton., Virginia, the 25th day of Oct~ber, 1950.
E.A.GENTRY

•

•

•

•

•
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•

ORDER.
This day came the. plaintiff by counsel upon notice duly
given the Defendants and the guardian ad litem, for the defendant William Merritt Brinkley and the plaintiff tendered
and prayed leave of Court to file a Bill of Particulars and
the plaintiff moved the Court that the defendants file their
Grounds of Defense and other pleadings as they may be ad. vised.
And the Court doth order that the plaintifPs Bill of Particulars be and the same is hereby filed and the Court doth
further order that the defendants file their Grounds of Defense and such other pleadings as tl1ey may be advised within
12 days. The Clerk will so advise the guardian ad litem and
-counsel for the defendants of the entry of this order.
Enter Nov. 13, 1950.
I
I

I

I

E.L.A.

I
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BILL OF PARTICULARS.
For Bill of Particulars plaintiff relies upon the allegations
in the Motion for Judgment, and also in addition thereto says
that:
Plaintiff's decedent at the time of tlle accident in question,
to-wit: on the 21st day of Aug-ust, 1950, was an invitee riding
in the automotive truck owned bv the said defendant-William
Herndon Brinkley and the said. automotive truck was op:erated, driven, ancl controlled by the said William Herndon
Brinkley by and tbrou~·h llis a:2·ent, Rer~;rant and employee, the
said defendant William Merritt Brinklev.
The said 'defendant William Herndon Brinklev was tl1e
fat11er of the Raid defendant ·wmiam Merritt Brinklev and 'the
said William Merritt Brinkley was an infant under the ag·e of
twenty-one years Rt the time and place aforesaid.
The said defendant William Herndon - Brinkley suffered
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and permitted the said automotive truck to be driven and operated by the said def end ant William Merritt Brinkley with
a defective foot pedal accelerator, knowing the same to be
defective and the said defective foot pedal accelerator became
lodged and fastened so that the same would not automatically
release itself, which was a pr·oximate cause of the accident.
The said defendant William Merrit Brinkley knew the said
foot pedal accelerator on said automotive truck was defective
and notwithstanding said knowledge drove and operated the
said automotive truck at the time .and place aforepage 25 } said..
Th~ s-aid William Merritt Brinkley drove and
operated the s~id automotive truck at the time and placH:
aforesaid at :.an excessive rate of speed, to-wit: 40 miles an
hour, under' the circumstances and conditions prevailing at·
the time, in tha~. the highway at a point approximately ortebalf mile north of the scene of the accident crossed tbe crest
of a mountain and the said defendant preceding down a Rteep
grade from said crest approaching the scene of the accident
unduly accelerated the speed of said automotive truck; that
the said highway beginning at a point approximately oneeighth of a mile from the scene of the accident on said steep
grade was beset with dangerous ~nd hazardous curves; that
the immediate destination of said defendant was approximately one-eighth of a mile south of tl1e scene of the aecident,
all which facts and circumstances were known to the snid def e.ndan t William Merritt Brinklev.
·
The said vllilli~m M:c~rritt Brinkley driving and operating
the said automobile truck took l1is eyes off tlle road traveling·.
at a speed. of, to-wit: 40 miles an J1our approaching a series
of dangerous and hazardous curves going down a steep g-racle.
The said William Merritt Brinkley ]1eedlessly,, willfully and
· wantonly abandoned the operation of said automotive truck
a.nd permitted the said truck to travel compl~te]y off the paved
portion of. said highway on tl1e east or ]1is left-hand side of
said highway at the rate of speed aforesaid; tllat he fail(lrl to
apply his brakes; that he failed to stop tl1e motor of said automotive truck; that he failed to disengagoe tlle ddving g;ears
of said automotive truck: that ]1e the said ,villiam 1\:fe1Titt
Brinkley then steered tlle said nutomotive. truck sbarply to
his right to tlle west or his rig·M-hand side of tlle roa<l and
partly ran the truck off tl1e hard surfaced portion of ~r-tid
hi~·hway on the west side thereof and that lie then violentlv·
and sI1arply steered the said automotive truck hack to Ms left
causing· the said automotive truck to turn over oil Jts rig·ht
side in the said Mghway at approximately the apex
page 26 } of n curve.
As a proximate result of each and every afor~-
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said act the plaintiff's intestate was crushed beneath the right
side of the said automotive truck, receiving injuries from
which he died and by reason whereof tl1e plaintiff as adminis-,
tratrix for herself as widow of the decedent, and for the
infant children of the decedent has been damaged in the sum
of $15,000.00.

MARGAHET SUE PHILLIPS, Admx'r.
By Counsel

,v

E.A. GENTRY
arm Springs, Virginia
· Counsel

•

•

•
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•

*

•

•

ORDER.
This day came the parties by their attorneys and ·wmiam
Merritt Brinkley by his guardian ad litem and the court,
after bearing argument on the motions of the· plaintiff to
strike the pleas of the two defendants, on the grounds that
said pleas were not sworn to or verified by affidavit and tlmt
said pleas did not contain a statement of the addresses of the
defendants' attorneys and the infant defendant's guardian
ad litem,, being of the opinion that said motions should be
overruled, doth accordingly order that said motions be and
the same l1erebv are overruled, to which action of 'the court
excepted ; thereupon, the court, after hearing argument. on
the plaintiff's demurrers to said pleas, being of the opinion
that, under the allegations of tlie notice of motion and said
pleas, said demurrers should not be sustained, doth accordingly 'ORDER that said demurrers be and the same he1·ehy
are overruled, to which action of the court the plaintiff e~cepted; and the court doth further ORDER that this case be
and tl1e same hereby iR Ret for trial before a jury on the lfith
day of .J ariuary,, 1951, on the pleas of the two defendants and
the replications thereto tried. and disposed of with t11e other
issues raised by the notice· of motion for judgment:. the plafr-
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tiff objecting upon the ground tlmt a separate disposition of
said pleas will unreasonably delay the final disposition of her
case in light of the imminent call to military service of the defendant, William l\Ierritt Brinkley.

EARLL. ABBOTT,
Judpe

•

•

•

•

•

•

•

•

•

•

page 42 ~

ORDER
On the 16th day of January, 1951, came the parties by their
attorneys and thereupon came a jury duly summoned by the
Sheriff of this county, according to law, to-wit: A. H. Hickman, Clarence Gardner, 0. A. ~~rehart, Reginald Massey,
Clarence C. Critzer, Jr., Charles A. Brown and Mark B. Turner, who were sworn the truth to speak on the issue joined
between the plaintiff and defendant, ·wmiam Merritt Brinkley,, and the r~plication of the plaintiff thereto; and, upon
completion of the evidence offered on behalf of the said defendant, William Merritt Brinkley, in support of his plea, the
plaintiff moved to strike this evidence, upon which motion the
Court overruled and to which action the plaintiff excepted,
thereupon the defendant moved tl1e Court to discharg-e the
jury, which motion the Court refrained from ruling until the
plaintiff elected whether she would offer any evidence and
whereupon the plaintiff informed the Court that she was not
going· to offer any evidence· and tlie Court thereupon sustained
the motion to discharire tl1e jury; after which the jury were
discharged over· the objection of the plaintiff\ from further
consideration of the premises, in the following- langtrn~e, towit: "Gentlemen, the question has now resolved itself into
a ouestion of law. The onlv evidence before the Court is the
evidence of tbe two Brinkley~. which is not contradicted, and
it is now up to the Court, under tlmt evidence, to determine
whether the younger 1\fr .. Brinkley was or was not an employee of the State Hig·hway Depnrtment. So tlierc is not,hing for the jur,y to determine; it is solely up to the Court to.
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pass upon the status of the defendants and the
jury is discharged.", to which action of the Court
the plaintiff excepted.
Thereupon, the Court heard argument on behalf of the
plaintiff. and· the defendant, William Merritt Brinkley, on the
questions raised by the· said plea and the evidence in support
thereof, and after mature consideration thereof, doth order
that the plea of William Merritt Brinkley be and it hereby is
-sustained and said William Merritt Brinkley is hereby dismissed as a party defendant .to this action, to which action of
the Court the plaintiff excepted.
.
And, by virtue of the authority of Rule 3 :20 of the Rules of
the Supreme ·Court of Appeals of Virginia, the Court doth enter summary judgment in favor of the defendant, William
Herndon Brinkley, and it is therefore considered that the
plaintiff do take nothing- of the defendant William Herndon
Brinkley, and that said defendant do· recover of the plaintiff
his costs in this action, to all of which the plaintiff excepts.
Thereupon, the plaintiff indicated her intention to apply to
the Supreme Court of Appeals of Virginia for a writ of error
in this case.
page 43

~

Enter: Fepruary 27, 1951.

EARLL. ABBOTT,
Judge

•
page 44}

Notice to: \V. B. Timberlake, .Jr., Attorney for the Defendants, Bryan Carv()r, Guardian Ad Litem for the 'Defendant,
·
William Merritt Brinkley.
Pursuant to Section 3 (f) of Rule 5 :1 of tlie Rules of the
'Supreme Court of Appeals notice is hereby given that the
uncler~igned on behalf of the plaintiff will tender to the Honorable Earl L. Ahbott, .Jndg·e of the Circuit Court of Bath
County, the transcript of the testimony taken at the trial in
. the above-styled action fo1· certification by the Trial ,Judge
on the J 9th day of April. 1951, at 3 o'clock p. m. at the Coutthouse at Coving-ton, Virginia. Reasonable opportunity is
hereby given to inspect and review the original of thQ fran-
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· script of said testimony at the Courthouse at "\Varm Springs,,
Virginia at any time prior to its tender to the Trial Judge at
the time and place herein specified for certification.
Dated this 10th day of April, 1951.

}J. A. GENTRY
1Varm Spring, Virginia
Attorney for 'the Plaintiff

•

•

•

•

•

•

•
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NOTICE OF APPEAL AND ·ASSIGNMENTS OF ERROR.
Pursuant to Section 4 of Rule 5 :1 of the Rules of the Supreme Court of, Appeals, notice is hereby given to William
Merritt Brinkley, Millboro, Virginia; William Herndon Brink. ley, Millboro, ,Virginia; Bryan Carver, Hot Springs, Virginia.,
Guardian Ad Litem for William Merritt Brinkley; and vY. B ..
Timberlake, Jr., Staunton, Virginia, Attorney for "'\Villiam
Merritt Brinkley· and Wi1liam Herndon Brinkley, that l\fargaret Sue Phillips, Administratrix of the Estate of Lonnie
Harry William Phillips, Deceased, will petition the. Supreme
Court of Appeals to grant to her a Writ of Error from th~
final order and judgment entered in the above-styled action
at law on the 27th day of February, 1951, for the correction
of errors, ·assigne.d as follows:
1

ASSIGNMENTS OF ERROR.

I.
. T:q.e Trial Court erred in sustaining the pleas of WiIIiam
1\ferritt Brinkley on the evidence introduced in support the1·e-·
of and holding as a matter of law under said evidence that
"\Villiam Merritt Brinkfoy was a servant of the Commonwealth
·of Virginia, Department of I·Iig-hways, at the time of the alleged accident on August 21~ 1950.
·

Margaret" Sue Phillips, etc., v. W. M. Brinkley, et al.
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II.

The Trial Court erred in refusing to hold as a matter of law
under the evidence introduced in support of .the defendant's
pleas that the defendant William Merritt Brinkley was an independent contractor of the Commonwealth of Virginia, Department of Highways, at the time of the alleged accident on
·
August. 21, 1950.

III.
The Trial ,Court erred in entering a summary judgment in
favor of the defendant ·wmiam Herndon Brinkley.

IV.
The Trial Court erred in sustaining the defendants' motion to discharge the jury.

v.
The Trial Court erred in overruling the plaintiff's motion
to strike the defendants' evidence and to hold as a matter of
law that William Merritt Brinklev was not a servant of the
Commonwealth of Virginia, Department of Highways, at the
time of the alleged accident on August 21, 1950.

VI.
The Trial Court erred in severing the issues by 0\ dering a
separate trial on the issue raised by the plea of the defendant
. ,vmiam Merritt Brinkley and the replication filed thereto by
the plaintiff.
9

VII.
The Trial Court erred in overruling the plaintiff's demurrer
to the plea of the defendant William Herndon Brinkley.

VIII.
The Trial Court erred in overruling the phtintiff 's demurrer
to the pleas of the defendant WiI1iam Merritt Brinkley.

Supreme Court of Appeals 1of Virginia.
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IX.
1

The Trial Court erred in overruling the plaiptiff's motion
to ·strike the plea of .the defendant William Herndon Brinkley.

X.

page 47 ~

The Trial Court erred in overruling the plaintiff's' motion
to strike th~ pleas of the defendant William Merritt Brinkley.
Dated this 10th day of April, 1951.
E.A.GENTRY
Warm Springs, Virginia
D. M. BYRD
'\Varro Springs, Virginia
Attorneys for the Plaintiff

•

•

1

•

page 51 ·~

•
In chambers :
Mr..Gentry: :Y"our Honor, I would like to make a preliminary statem~nt in c9nnect.ion .with this case for the Court
record. Mr. Timberlake sent me a draft of an order that
he asked -me to ·endorse and .forward to you following the
_argument and preliminary trial conference we had 011 December 16; after reviewing· the order,. I did not believe that it
correctly stated the holding· of the Court with reference to the
pleas. There· was also two minor technical objections to the
order as drafted and I did not feel that it was a matter that we
could thresh. out by correspondence. For that reason I did
not attempt to redraft the order along my ideas and thought ·
I would hold it and take it up wit'µ t~e Court this morning~
The first technical-I d.on 't think this. is very serious, but
my ,first objection is that it singled out the g-rounds of my
motion to strike the defendant's plea and stated the
grounds in the order. My objection to singling out those
g-rounds may cause ,the record to appear that the grounds
of· my motion to strike the _pleas were frivolously made. You
wiH recall at the Irnaring on that I waived the second ground.
I did J;J.o.tinsist on that. That was the defendants' counsel did
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not supply addresses. The second technical matter is that
there was a couple of typographic~! errors in the order.
·· If the order attempts to set forth the ground~ of
page 52 } my motion, I think it also should set forth the
grounds of my demurrers to the pleas which it do"es
not. ·
Furthermore, the order does not show, as drafted, that"
tbe Court did not rule upon grounds 5 and 6 of the demurrer
to the plea of William Merritt Brinkley. Furthermore, it
does not show that the Court did. not rule upon grounds 6
-and 7 of the demurrer- of the plea of William Herndon
Brinkley; and as I understand the ruling of the Court, it was
to this effect, that the factual issue raised by the special plea
of the defendants would first be determined and the merit of
-even my motion to strike on the grounds that there was not
, even an affidavit denying ownership and agency would· be
passed on later by the Court. To state it another way, as I
·understand the Court, the motion to strike was temporarily
overruled so that we could get the issue by the plea. The
merit of the motion to strike was actually not passed upon,
if my understanding of the Court's ruling is correct.
Furthermore, at the time, the case was ordered to trial
-on the sole issue as to whether or not William Merritt Brink
1ey was an employee of the State Highway, at the time of the
-accident. I also took exception to that ruling of the Court
l1ecause it was a severance of the issues in this case, and I felt
such severance was prejudicial to the plaintiff's case.
I ,vill point out another undue burden that may
page 53-} be placed upon the plaintiff because of the severance of the issues. That was that one of the defendants was subject to call by the draft board for service in
the armed forces and this case being postponed would possibly work an undue burden upon tbe plaintiff.. I also attempted and tried to point out this further objection to tI1e. sever.a.nee of the issues and that was this, the issues raised by the
special pleas were no more than an affirmative defense for
the defendants and were comparable to a defense wher~ it
.alleg·ed the master def ended on the ground tl1~t his alleged
servant diverted from the course of his employ. I say as far
.as this case is concerned, and particularly as far as William
Herndon Brinkley is concerned, the pleas raised by thethe defenses raised by the pleas offer an affirmative defense
comparable to that which I have .stated.
J:t,or these reasons, ·r excepted to the ruling of the Court and
.asked the Court that I might res,erve my exceptions.

1
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Judge Abbott: I am going to overrule your objections
this morning-, ::M:r. Gentry. As I told you today, I don't think
you understood what I did when I overruled them before ..
You think I am kicking yon out of Court and I am not. As
I said then, the issue will be .presented today to the jury to
determine one tI1ing: if the boy, William Merritt Brinkley,.
w~s an employee of the State Highway; and when the jury
determines that fact,. we will go on from there to
page 54 ~ determine what the issues will be.
Mr. Timberlake: I didn't know, but thought possibly Mr·. Gentry felt the issue this morning might go beyond
that. The only reason for that is that I tallrnd to Mr. Clarkson, the agent for the casualty insurance company that covers
this truck in question, and he said he had received a subpoena
ducus tecwni. to ?PPear here and produce tlle Travellers insurance policy.. here this morning.
.
Mr. Gentry: I might add that we will go into that question
at the due time ..
Judge Abbott: We will go into that later.
Mr. Gentry: You will hear me on thaU
.Judge Abbott: Yes.

In the Courtroom:
Judge Abbott: Gentlemen ( of the jury), there is only one
issue in this case to try. All you will do today will be to determine whether or not ,villiam Merritt Brinkley was an employee of the State Highway on Aug'Tist 21, 1950. That is the
only thing you are to determine. We will not ~:o into the question of the issues in tl1e case at this time. That is .the only
one. I will make that clear to you so that you will know what
to pass on at this time. Proceed, Mr. Gentry.
page 55 ~ Mr. Gentry: I didn't think I would open the
a.rgument. I think the burden of proof would be
on tI1e defendant to show that Ile was an employee. That is
an allegation of the pleading.
,Judge Abbott: I think that's rigI1t, Mr. Timberlake.
Mr. Timberlake: I suppose that is rigI1t.
'
Opening· statement to tile jury by Mr. Timberlake, then by
Mr. Gentry.
During 1\fr. ,Gcmtry's opening statement:
,Judge 'Al1bott: Mr. Gentry, you are taldng~ too long and
yon are going into the argument of tl1e case·.
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Willia.mBerndon Brfrikley.
Mr. Gentry: Your Honor, I was simply trying to review ,
the details of what our defense will be.
Judge Abbott: You are taking too long going into details
and a lot of your statement is ·very argumentative. In other
words, Gentlemen, l\fr. Gentry's contention is that the Brinkleys were independent contractors, Mr. Timberl.ake's, that
they were ·employees.
Jury retired to their room.
Mr. Gentry: Your Honor, I don't want to belabor the issue
in this case, but may I take an exception to the Court's ruling
that the statements I made could be construed by the jury as
· not germane to .this case¥. It's my feeling that my
page 56 ~ outline to the jury, in itself, was perfectly proper.
It is perfectly proper for me to introduce those details a.t the proper time .and in the opening statement, I
thoug·ht I had the right to outline those facts in an orderly con
· ception.
Judge Abbott: You may take exception, but I thought you
were taking too long to make your opening statement. The
issue must b~ tried today and disposed of today; the issue is
very narrow, and I thought you were getting a little bit far
away f1·om what the ordinary and usual opening statement
should be.
Jury returned to jury box.
EVIDENCE PRESENTED ON BEHALF OF THE.
DEFENDANTS.
WILLIAM HERNDON BRINKLEY,
the first witness, being duly sworn, testifi:fied:
DIRECT EXAMINATION.
By Mr. Timberlake:
·Q. vVill you please state to the -Court and the jury your full
name, age, your residence and occupation¥
A. William Herndon Brinkley, born .September 9, 1898. My
occupation is mostly building. I own a little farm
page 57 ~ over there, but the boys usually take care of that.
·
Q. What's your place of residence?
A. Over next to Millboro on what is called the Wilson Creek
Road.
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-William, Herndon Brinkley.

Q. Mr. Brinkley, you are one of the defendants in this act.ion, are you not Y
1
· .A. Yes.
Q. And your son, William Merritt Brinkley, is the other
defendant?
.A. Yes.
Q. Mr. Brinkley, you are aware of the fact that this action
has been brought against both you and your son for an accident which happened on August 21, 1950, and you are also
aware of the fact that this matter is now pending today on
pleas filed by you and your son based upon your .contention
that both your son and Mr. Phillips, the deceased, were employees, at the time of the accident; of the State Highway Department and subject to the benefits of the Workman's Compensation act at the time?
Mr. Gentry: I object to Mr. Timberlake 's question.
Judge Abbott: That's not material here. The only issue
is whether or not they were employees.
l\~r. Timberlake: I was merely quoting the plea. If it is
improper, I will withdraw it.
Judge Abbott: Gentlemen, disregard that last
page 58 ~ statement Mr. Timberlake made to ]\fr. Brinkley.
1

•

1vfr. Timberlake :
Q. This accident involved a certain truck that was owned
or being operated at the time by your son. Is that righU
.A. Yes.
Q. Do you know when, where and under what circumstances
this truck was acquired?
_f.,... You mean when it was first purchased Y
Q. Yes.
A. It was acquired at Alleghany Chevrolet.
Q. I wish you would please state to the jury in your own
words just what led up to the purchase of this truck, who
purchased it and all the circumstances surrounding this
purchase.
A. Well, to go back, last year the boy wanted a truck-I
mean in '49 and he was still in school, and I told him, then,
. that he couldn't get no truck until he got out of school because
I knew that would stop .the· school; and when he graduated
from Millboro High School last June, he still wanted a truck,
and when he gone to get the truck * * *
.
Q. Before you get to the actual purchase of the truck, what
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William Ii erndon Brinkley.
:arrangements, if any, existed between yDu and your son about
the purchase of the truck-before he went to
page 59 } acquire itf Had you entered into any arrangement
whereby you were to assist him, or buy it, yourself,
or what?
A. Assist him.
Q. What was the nature of the arrangement originally?
A. I loaned him a thousand dollars to make the down payment on the truck and taken his note for it, and when he gone
to get the truck, he found-tl1e agent found out the boy was a
minor and he said he couldn't finance that truck because my
boy was not of age, and I went over to the Chevrolet place,
then, and let them put all the papers in my name in order
that he might finance the balance of the truck, and they fixed :
up the papers and turned the truck over to him that afternoon
and he got in the truck and come home and me in my car.
Q. Up to· the time this representative of the motor company
found out that your sou was under the age of 21, will you
])lease state whether or not you had anything to do with the
purchase other than lending him the thousand dollars?
A. Nothing other than to assist any way I could to get the
truck.
,Q. After this situation arose whereby it was pointed out
to you that you woulq have to take the truck in your name in
order that the boy could finance it, please state what became
of the t.ruck after it was acquired under those
pag·e 60 } circumstances.
A. He took the truck and went on to work.
Q. Please state whether or not you exercised any dominion
or control over that truck.
.
A. No, I didn't exercise no dominion at all. If somebody
:Rsked me if he could do some hauling, I would tell him, but as
far as compensation out of the truck, I never got a nickel and
don't expect anything out of the truck.
Q. Did you assist in any way about the employment by the
'State Highway?
.
A. No, he waR employed before I knew it. He came home
and told me he was employed and going to work.
Q. You had nothing to do with the arrangements about his
going to work for the State Highway?
·
A. None whatever.
Q. Did you ever • • •
.
A. The only thing, Mr. McCray, he didn't hire him to work
l1im every day, and I had work to do, say building, and I would
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William Herndon Brinkley.
· employ him then in between times and Mr. McCray let him o-ff
a day or two to haul from Healing Springs or to Lexington"
or something like that.
Q. At certain times, on certain occasions, you hired your
son to do hauling for you and you paid him for it t
A. I certainly did.
page 61 ~ , Q. Please .state to the .jury whether or riot you
receJved any compensation or any part of your
son's co:r;npensation from the State Highway.
A. Not'.a cent. I never expected it and don't want it. He
di~ 't get}t !or that intention. He didn't want to leave home
and· I didn't want to make him leave home.
Q.. You know nothing,_of your own knowledge, of the details
a~out his employment between him and the State Highway?
A. No, only what he told me.
CROSS EXAMINATION
By l\fr. Gentry:
Q. In connection with the last question Mr. Timberlake
asked, you, is it a fact that before young Bill went to worktook the truck on the job for the Highway Department that he
· talked over with you what the arrangements weret
A. He. told me he was going to work for the Highway and
I asked him what compensation he was going to get for· the
truck.
Q. Did I1e also t~Il. you the Highway Department wouldn't
need the truck every day, but off and on Y ·
A. That's right.
page 62 ~ Q. Didn't you tell young Bill that you thought'
that was all right, that that w~s a good ·dealY
A. I certainly did, yes, sir.
Q. Now, Mr. Brinkley, what us~ did you make of the truck
other than the work it did for the Highway Department?
A. Well, he hauled ~nything that come up to l1aul, anytlling
anyone wanted. He hauled stuff from Lexington and Millboro
and one load of stuff to Staunton and pulpwood for neighbors
and hauled to Covington.
Q. In connection with the pulpwood, did you say it was cut
on your place 1
A. Yes.
Q. Did he pay you for the stumpage of it f
, A. No, I gave it to him.
·
_
Q. Is it a fact that at the very time the agreement was made
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William Herndon Bri1ikley.
with the Highway Department that you had a contract with
the West Virginia Pulp and Paper Company to deliver wood Y
A. No, sir, I haven't had a contract for several years.
Q. You did not have a contract with them in June or July,
19507

A. No, he did.
Q. Did he make deliveries of pulpwood at that
time?
A. Yes, he did. I said he did-he hauled off and
on. I couldn't say whether it was June or July but he invariably hauled every day there.
Q. I believe you told us you were a builder or contractor 1
A. Yes, sir.
Q. What type of truck was this?
A. 2-ton.
Q. Stake-bed Y
A. Flat bed, yes, sir.
Q. Did you and your son make the bed for the truckY
A. Certainly did.
Q. Before that truck was put on the road, didn't you have
a conversation with young Bill about the management ancl
control and the driving of that truck Y
A. The only thing I told him was to be careful and take care
of it. I never tell him he can't haul for you or somebody else.
Q. I mean about the driving of the truck.
A. Yes, I thought it was my duty as a father to do so.
Q. Also, you had an interest in the truck. What was owed
on the truck was your obligation, wasn't iU
page 64 ~ A. I- guess they could collect off me if he didn't
pay it.
Q. It's in your name and you signed notes for iU
A. Yes, I signed the contract for it.
Q. So before the truck was actually put on the road, you
did have a conversation about the driving of it Y
A. No, I don't know nothing about t~e operation of tho
truck, myself. l cautioned him to be careful.
Q. Did you tell him something alo!}g this line: the operation
of an automobile is different from that of a truck and you
have to be more careful, not being experienced, driving a
truck!
·
A. Yes, I cautioned him like that very often.
Q. ,vhile the truck was rented to the Highway Department,
did you not have a conversation with Mr. McCray about how
young ~il.l was ge~ting along?

page 63

~
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A. I asked him how he was getting along and he told he was
perfectly satisfactory.
.
Q. Didn't you ask him w~ether he was operating the truck
all right?.
A. Yes.
Q. Now, Mr. Brinkley, is it a fact that you had
page 65 r further conversations with Mr. McCray about using
the truck other than what the Highway Department
wanted it for Y
A. Yes, -at one·.time I recollect I wanted a load of stone
coming out of Lexington and sand out of Goshen· and I asked
Mr. McCray-I think it was Sunday night-and I wanted the
boy off to do that and he said it was perfectly all right, but he
was paid for hauling the sand and stone, both.
Q. Your son lives at home, does he not?
A. Yes, sir.
Q. Do you charge him room and board Y
A. No, sir.
,
Q. You do not?
A. No, sir. He buys his own clothes since going to work.
Q. Back in 1950, did you furnish. clothes Y
A. Not since he's been out of school.
Q. You say ·that the boy takes care of the farm. Is that
young Bill?
A. He did up until he got out of school, but the other boys
do it now. There are four others younger than he.
Q. Does young Bill still help on the farm, do any of the
chores?
page 66 r . A. He hauled three loads of hay and helped me
.
stack it on the truck one day and hauled in a load
, of corn, and invariably he would haul a load of wood in to the
woodpile when he was not employed somewhere else.
Q. I believe you testified that there was a thousand dollar
down payment ·made on the truck.
A. Not quite a thousand. Around seven hundred, I believe.
The reason I let him have a thousand was to get the license
and get started and' so on. He didn't have no money when he
got out of school.
Q.. Who was the license for the truck issued to T
A. I guess it was in my name. It's titled in my name.
Q. You are the title owner of the truck. Is that right?
A. I presume it would be.
Q. You say your sou dealt with an agent about the purchase
of the truck Y
1

1
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A. Yes, Bryant ·Hepburn.. .
.
Q. ne 's an agent for the Alleghany Chevrolet. Motor
CoID:pany 7
·
A. Yes, sir. He w.ent with me to Clifton Forge and talked
over a truck there.
Q. You actually made all the arrangements with Mr. Mont-.
castle about the purchase, did you not?
page 67 } A. No, no purchase of no truck.
Q. And the :financing of it Y
A. No, Mr. Hepburn was the only man I made any talk
with. -~
Q. How about after the accident that happened on August
21, 1959, wasn't the. truck repaired Y
Mr. Timberlake: If Your Honor, please, I am seeking to
limit this matter for the sake of time, principally, but I don't
thinlr evidence of what transpired after the occurrence of this
1tccident is relevant to the issue in this case.
Mr. Gentry: It's very relevant, Judge, if it follows the, same
pattern, it follows he's fhe owner of the truck. I wanted to
.Rsk Mr. Brinkley if he didn't make arrangements with Mont,castle about the repairs of the truck.
Mr. ~imberlake: I object.
,Judge Abbott : Sustained.
Mr. Gentry: I accept.
Q. You made no arrangements with Mr. Montcastle about
the pu.rchase or the financing'of the truck?
A. Nothing about the purchase of the truck. I have known
]1im a good many years, but I didn't talk to him about no·
purchase of the truck. Mr. Hepburn came to the job where I
was working at Healing Springs. I understood
Jmge 68 ~ he was sales manager.
Q_. Mr. Brinkley, you testified that you hadn't
gotten a nickel out of the use of the truck.
A. I still testify to that.
·
Q. Let's see if this isn't correct: not to contradict youI don't mean it that way at all-when.the money that was
~a rned by the truck-wasn't that very money used to pay off
the lien remaining on the truck T
A. The money the truck earned, yes, sir.
Q. In that way you bene:fitted by the operation of the truck?
A. I can't see it that way.
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Q. The truck was used to pay off an obliganori' you made.
Is that right!
A. It was used by the boy to pay off his obligation which
was in my name.
.
Q. During the time from June 28, 1950, until the accident,
did you ever· have occasion to call your son down about the
way he _operated the truck?
A. No, sir, nofthat I recollect, I haven't.
Q. Let me -~ee if I can refresh your recollection ..
Mr.- Timberlake: I object, thaPs not relevant.
Mr. Gentry: I want to show tJ1at this man had
full exercise over the truck and over his son.
J ndge Abbott: You still are not getting to the issue. I
sustain the objection.
Mr. Gentry: I will take an exception. At this point, may I
have a conference with the Court, then¥
Judge Abbott: No, go ahead and I will have a conference
with you later.

page 69

f

Mr. Gentry:
,
Q. ]\fr. _Brinkley, as a m~tter of fact, didn't you have theright to give orders to your son about h owhe should use the
truck and where he should go with the truck!

Mr. Timberlake: I object. I think it's a question of law.
Judge Abbott: It's a proper question in view of' the testimony, but I wish you would confine the testimony to the issue
here, whether or not. young Brinkley was an employee of the
Highway Department.
.
Mr. Gentry: :May I have a conference with the Court t
Judge Abbott : We are going so far afield.
In chambers:
Judge Abbott: One thing I want to say here. I am not
again1?t you at all. I don't want you to think thaL
page 70 ~ Mr. Gentry: I feel like maybe some statements
already made by the Court to tlie jury may be
prejudicial to our case. Now, here is the theory of our position,.
I thought we would get into that in instructions, but we are
right there now. Mr. Timberlake in his plea has alleged that
young Brinkley was an employee of the Highway Department.
We have denied that. w· e should have the right to show that
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he may be an independent contractor or he may be an employee
of his father. In other words, we have the.right to argue that
to the jury.
·
.
Judge Abbott: You have the cart before the horse. Until
you have evidence ·about the relationship of the contract with
young Brinkley, nothing's proper. You are shooting in the
dark. Both of you are.
Mr. Gentry: Mr. Timberlake in his dir~ct examination of
Mr. Brinkley was trying to show he had no control .ove! ,the
truck of the boy. Our contention is that young Brinkl;ey was
in the general employ of his father and if Mr. Timberlake
wants to invoke the "like.;servant" doctrine, he must show
that Bill Brinkley; as a general employee, has relinquished
full control to· the Highway Department for the work young
Brinkley was engaged in. There is where we have a clash pf
fact. The evidence we are seeking to introduce is to show that
the father of the boy still maintained control over the truck,'
was still obligated
it, benefitted from the operation of the
truck.
Judge Abbott: You have a right to show that. I think
that question is prop~r.
page 71 ~ Mr. Gentry: The Court has stated that we are
getting £ar from th.e issue.
Judge Abbott: I am ignorant. · I have to follow your
pleadin·g·s.
,
· Mr. Gentry: In either one or both-that is, that young
Brinkley was an independent.contractor as far as the Highway
Department is concerned or that he still remained an employee
of his father-if the jury believe that, as a matter of law, tho
Court might believe that later we should prevail on that. I
would like the use of this homey expression. Mr. Timberlake
says it's black and we should like to say it's either green or
red.
Mr. McGee: It appears to me that the facts that Mr. Gentry
is attempting to develop now are very important in the
relationship of master and servant.
tTudge Abbott: At this time' it do.esn 't seem relevant, but at
the proper time he can put that in there.
·
Mr. Gentry: Then we can call Brinkley back and further
cross examine him?
Judge Abbott: Yes, I am not going to deny that right to you
at all, but the issue to the jury is whether or not he was an
employee of the State Highway Department, and what you are
trying to show now is whether young Brinkley owned the
truck..

for

.
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page 72

r

Mr. Gentry: Mr. Timberlake is. I am trying to
show big Bill is the owner.
Mr. Timberlake: I didn't expect the examination of tbis
witness to be so extensive. I probably brought that about by
my too circuitous examination in chief. I merely wanted.
Judge Abbott: I thought l\fr. Gentry was going into that
})rematurely. I see no objection to his going into that later.
Mr. Gentry: As I understand, Mr. Timberlake 's evidence
was to show that he had no control over the truck or the boy:
Mr. Timberlake: I really put him on .the stand to show the
uature and circumstances of the acquisition of the truck. I
probably went into the question, myself.
Judge Abbott: Yes, he got into the question.
Mr. McGee: I think unquestionably the evidence Mr.
Timberlake introduced showed he had no control at all.

In the courtroom :
l\fr. Gentry: Read the last question, please.
''Q. Mr. Brinkley, as a matter of fact, didn't you have the
right to give orders to your sou about how he should use the
truck and where he shoul~ go with the truck¥"·
page 73

r

Judge Abbott: An objection was made and I
overruled it. You can answer the question.

A. As long as he is under age, I think I have the right. I
do not do it. I sometimes ask him where he worked and where
he's going to work tomorrow, but I don't tell him to go here
and there unless it's something I want .. The only thing I
exercise is to try to keep 11im from-using the truck unless he
has a pay load on it, to try to keep him from using it for
pleasure;
·
Mr. Gentry:
Q. In connection with the work the truck was performing
for the Highway Department, didn't you tell your son not to
drive too fast, that he could make just as much driving slow?
· A. That's right. I. always tell him that when he's on an
·hour job.
Q. Where does he keep the truck at night?
A. Sitting in front of my house.
Q. Is that in accordance with your wishes?
A. I never give a thought to it. He comes and parks it and
leaves it until he goes out the next day.
Q. Would you object if he left the truck somepage 74 ~ where else?
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Mr. Timberlake: That's speculative. There's" no evidence
that any objection or any reason for the objection did arise.
Judge Abbott: I am going to overrule your objection.
Mr. Gentry: Read the question, please.
''Would you object if he left the truck somewhere else?''
A. No, I wouldn't have objected to it, but it would probably
l1ave made me uneasy about it if he had. If he had left it for
:some reasonable purpose • «= •
Q. In other words, you would have checked up on the
drcumstance under which he left the truck outY
A. Yes, I would have thought of an accident or I would
have inquired where the truck was.

RE-DIRECT EXAMINATION
J3y Mr .. Timberlake:
Q. This boy was your son and as the father, you feel that
you have the right to advise him and suggest to him and in·
some measure tell him?
A. Yes, I feel that way be~ause I am older and more experienced in life than he is and it's my duty as
page 75 } his father to advise him the best I know how. This
is his first venture into any business at all.

RE-CROSS EXAMINATION
By Mr. Gentry:
Q. As long as he stays at your home, you feel you have the
1·ig·ht to control him i
A. Not his business. When he's 21 years old, I don't.
Q. He's not 21 yeU He will be 21 in April of this year?
A. Yes, sir.
Q. While he is on these ventures _and driving the truck you
feel like you have the right to control him Y
· A. Yes, I certainly do. He's my child and in my household
and as long as he's in my household he's going to do somewhere in the neighborhood of what I want him to do or he can
get in somebody else's household. Tha_t's the way I feel about
that.
·witness leaves the stand.
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WILLIAM MERRITT BRINKLEY,
-·the second witness, being::first dt;tly &worn, testified:

DIRECT EXAMINATION
Bv Mr. Timberlake:
..Q. Please state your full name, age, your 1·esidence and
occupation.
·
.
A. William Merritt Brinkley, Millboro ..
Q. Yourage.
A. _20. Occupation will be trucking.
Q. Your occupa tioµ is trucking Y
A. Yes, sir.
Q. When will you be 21 years of age t
A. April 13, 1951.
Q. You will be 21 on April 13, 1951?
A. Yes, sir.
Q.. When did yon :finish High School, William 1
A. June, 1950.
.
Q. At the time you :finished High School-prior to that, had
you been engaged in any work on your own Y I mean by that,,
work other than at your father's place.
A. No, sir.
,
page 77 ~ Q. What, if any, arrangements:, following your
graduation, did you make about going to work f
A. Well, when I .:finished school, I wanted to buy a truck
and start trucking.
Q~ When you finished school, yon wanted to buy a truck
and start trucking Y
A. Yes, sir.
L
· Q. What did you do toward that endY What did you do
about buying a truck and starting trucking!
·
· A. Well, the first thing I ·aone was I went to see about one-.
Q. You went to see about a truck?
A. Yes, sir.
Q. ,vhere did you go to see about a truck f
A. I went to W dod Chev1~01et Company, Clifton ·Forge,
:first.. •
Q. Did you find what you wanted theref
A.. I found what I wanted. The price wasn't the same so
I didn't buy it.
Q. Did you go elsewhere looking for a truck f
.A. Alleghany Chevrolet in .Covington.
Q. You went to the Alleghany Chevrolet Company m
Covington!
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A. Yes, .sir.
Q. · Did you make this investigation alone or with
someone else 7
A. I went to see the truck by myself. I was by myself when
I seen the truck.
Q. At that time, did you have any money or arrangements
to obtain money to buy this truck?
A. No, sir.
Q. You found the truck you wanted first of all?
A. Yes, sir.
Q. What did you do about buying iU
A. Daddy loaned me the money for the down payment on it. _
Q. You asked your father about lending you the money for
the down payment Y
A. Yes, sir.
.
Q. And what result arose from that request? I mean by
that, did your father, or uot, agree to lend you the money for
the down payment? .
A. Yes, h~ agreed to lend me the money.
Q. ·what did you do after thaU You had ,found the truck
you wanted and arrang·ed with your father to borrow the
money for the down payment. Then what took place?
A. I went to Covington and he fixed up the
page 79 ~ papers and I went .back the, next day and took the
money for the down payment for the truck.
Q. Did your father. accompany you when you ·went to fix
up the papers 1
A. Yes, sir.
Q. vVhy did your father go along· at that time?
A. They said they couldn't sell me one and he would have
to sign the papers.

page 78

~

Mr. Gentry: I object. He said something they told him.
J ridge Abbott: Don't say anything anyone told you.
Mr. Timberlake:
Q. After you got this truck, who handled and controlled
the truck?
·
A. I did.
Q. What kind of work did you do with the truck after yo11
first acquired it 7
· A; Hauling pulpwood, and sand, and lumber and gravel.
Q. Who did you haul it for?
A. I hauled lumber for my uncle and sand for my daddy.

\I
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Q. Was that for pay or did you just do it?
A. I got paid for it.
·
Q. ·when was the first contact' you had with any
page. 80 ~ representative of the Highway Department?
A. Well, it was on Sunday night at church. Mr.
McCray come and asked me whether I wanted to work for him.
Q. Mr. McCray came and asked you what about working
for himY
A. Yes, sir.
Q. That was on a Sunday night at church f
A. Yes, sir.
Q. What did.you tell himY
A~ I told him if he paid enough, I would come to work for
llim, and then he said $2.00 per hour.
Q. Was that for your work or you and the truck?
A. Me and the truck.
·
Q. "The :first contact you had with the State Highway was on
Sunday night at church when Mr. McCray came up to ask you
if you were interested in working. for the State Highway
~epartment?
.·A. Yes, sir. .
Q. And you said ''yes,'' if he paid enough.
'.A. Yes.
Q. And he told you $2.00 per hour Y
A. Yes, sir.
Q. That was on Sunday night Y
A. Yes, sir.
page 81 ~ Q. When did you go to work?
A. I went to work on Tuesday. ·
Q. Mr. McCray, as I understand, is the foreman for the
Highway Department?
A. Yes, sir.
Q. It was the second day after he got in touch with you
that you .went to work for him?
A. ·Yes, sir.
· Q. Did anyone else, _any other person, liave anything to do
with 'the arrangement you had made about going to work for
the Highway Department, other than you and Mr. McCray?
A. No, sir.
Q. Whatkin,d ofwdrk did yon do for the Highway Department?
A. He hired me to haul posts off the ·mountain and I hauled
p·osts most of the time.
Q.. That continued during the period froµi the 28th of lune
on up through August 21 T
. --··
1

•

,.
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A. August 21 I wasu't hauling posts, but I w.as hauliug
other things for the State.
·
·
·
Q. Was there any fixed' time for you to go to work in the
morning for the Highway Department?
A. Yes,· I was supposed. to be at the State shed at 7 !00
o'clock.

·

1

•

page 82}

Q. What time in the afternoon did you ge.t offY
A. 5 :30, I think.
Q. Who, if anyone, was in charge of what you did and
where you went during th~ period that you were at the State
Highway Department· from the time you reported in, in the
morning, until the time you left in the afternoon Y
A. Well, I would report there and he would tell me what
to do, where to go.
Q. You would report in., in the ·morning, and Mr. McCray
would tell you what to do and where to got
A. Yes, sir.. ·
Q. And was there or not ·any understanding between you
;and Mr. McCray as to how long a period, for how long a
period you would work for· the Highway Department or was
it just day-to-day?
·
A. He didn't say how long. He told me about what he
had to do.
,
Q. You say that the chief work you did for the Highw~y
Department while working there was hauling posts Y
A. Yes, sir.
Q. Where would you haul them from? From what point
to what poinU
A. I was hauling from down here this side of Cathright 's.
I was hauling to Covington, Lexington, Millboro
page 83 } Springs, and Buena Vista.
·
Q. Did you not have any regularly a~signed
helper during the time you were doing this workY
A. No, sir.
Q. W01ild you from day to day work along with someone
-else, or alone?
A. I would be with someone else. Somebody was with me
-all the time.
·
.
Q. ];>id Mr. Phillips regularly work with you during· that
period?
A.· He was with me most of the time.
Q. Do you know whether or not he was employed .on an
hourly basis T
A. I don't know.
'I
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Q. How frequently were you paid!
A. Every two weeks.
Q. You were paid every two weeks t
.A. Yes, sir ..
Q. That pay, I gather from your former testimony, was
based upon the nuniber of hours you put in in that two-weeks
period?
A. Yes, sir.
Q·. Were you paid by check or in cash!
A. By checJ.{...
Q.. To whom was the check made payable Y
page 84 ~ A. Payable to me.
.
.·Q . Was the1·e any question whatever about who
had the right, while you were working for the Highwa~r Department, to terminate your employment or fire you or direct you in your work Y
_.Mr. Gentry: I object. That calls for a conclusion.
Judge Abbott: I am going to overrule the objection ..
Mr.. Gentry : We except to the ruling of the Court.
A. 1Vell, I don't know.
over ns.

The timekeeper was sometimes:

Mr. Timberlake:
Q. Who else was over yon?
A. Charlie Losh, the timekeeper. We worked with him
sometimes and he had <;!har~e of ns.
Q. At other times, who, if anyone, was in charge of you f
A. "While I was hauling posts, nobody realiy was in cl1arge ..
Q. While you were going- from one point to anotherY
A. Yes, sir.
Q. When yon entered into your arrangement with :Mr. McCray, was there anything agreed upon that would entitle you
to continued employment with the State Highway beyond the
period Mr. McCray might want yon!
page 85

~

Mr. Gentry: I want to object to that qnestion.
J ndge Abbott: Snstaine,d.

· A. We never agreed on any particular time ..
Mr. Timberlairn: As I understand., tne witness didn't un.:..
derstantl that the objection was sustained, Your Honor.
, J"ndge Abbott: His answer would be purely hearsay ..
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Mr. Timberlake:
Q. Mr. Brinkley, it's in evidence that at certain times during your employment by the State Highway Department, you
did not work on certain days from time to time, that your
employment was not absolutely continuous during that period. Is that righU
A. That's right.
Q. Who had the authority, as far as you knew, and as far
as your employment was concerned, to direct you as to
whether or not you should or should not be at work the next
day or any particular day¥
.
.A.. Well, Mr. McCray, he never did tell me not to come out,
but I have asked him several times to be off the next day
and he said "all right.''
Q. On those occasions, when you did not ask to be off, you
reported as usual Y
.A.. Yes, sir.
Q. Vl ere tho re any times between tTune 28 and
page 86 ~ August 21, 1950, that you left the job before the
work _day was over Y
A. No, sir.
·
.
Q. Mr. Brinkley, you said that from time to. time when you
were sent to get logs at a certain place, or posts, for the Highway Depuartment, that in the course of that trip, you would be
.
by yourself. Is that correct?
_A. I never was by myself. I always had a couple of men
with me.
Q. You were never alone, you always had a couple of men
with youY
A. Yes, sir.
Q. When you would go on some such trip, who would direct
you to goY
A. Mr. McCray.
Q. Would there be someone at the other end where the
posts were to be obtained?
A. Sometimes they were and sometim~s there weren't.
Q. Sometimes there are represent_atives of the Highway
Department there where you went to get posts and at other
times you and the men would load it up and take it to where
Mr. McCray said to deliver it. Now, when you would finish
such a job as that, ~fr. Brinkley, who would tell you what to
-do next?
page 87 ~ A. Generally when we was hauling posts, by the
time we'd g·et that trip tb:rou~h with, it was time
to quit. We'd merely get back to the shed.
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Q. Was there any occasion when it was not time to quit
and you were sent elsewhere Y
A. One or two times I was. sent out to pick up the men.
·Q. Who would direct you, as far as going to pick up the
men was concerned Y
A. Mr. McCray.
Q. I believe that's all.
CROSS EXAMINATION.
By. Mr. Gentry:
.
Q. Mr. Brinkley, you say your ~ccupation now is truckingf
Is that right?
A. Yes, sir.
Q. Before the truck was purchased, you worked .on a farm
.for y;our father. Is that right?
A. In the evenings and on Saturday and before-I wns going to school before I got my truck.
Q. And in the summers~
A. Yes, sir.
Q. Do you.still work on the farm while you are living there f
A. If I ain't g·ot nothing· to do with my truck, I
page 88} do.
Q. ,Did I understand you correctly . thnt you
owned and controlled the truck and neither your father nor
·Mr. McCray operated or controlled the truck. Is that correct?
A. I drove the truck.
,Q. Now, in the conversation ,you had with Mr. McCray at
the church· on Sunday afternoon, as a matter of fact.. didn't
he tell you that he needed a particular kind of truck to haul
posts, locust posts and lo~:s?
A. Well; be didn't really say so~ but I reckon that was
what be wa~ getting at when be asked me.
Q. He told you he wanted a truck He didn't say he
wanted you particularly,. as an individual, to work for the.
Highway Department. Isn't that correcU Mr. McCray was
tryin~ to get a truck to do the kind of work he had in mind.
A. Ee asked me if I would ·work for him.
Q. He asked you if you would use the .truck to do the work
for him.
Mr. Timberlake: That's not his answer.'
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Mr. Gentry:

·
· ·
·
Q.. Well, was anything said about the truck T
page 89 } A. I took it for granted· if he wanted me lie ,
wanted the truck, too.
Q. Did he want you or want the truck f
A. Well, I imagine mostly he wanted the·truek.
Q. He wanted the truck, didn't he, to haul locust logs and
posts with Y And you we·re going to drive the truck. Is that
right?
A. Yes, sir.
Q. Mr. McCray told you the pay was $2.00 an hour for the
truck and driverf
A. Yes, sir.
Q. When y.ou received the cherks from the Highway Department, that you told Mr. Timberlake about, there was nothing to say so much to Bill Brinkley for driving and so much
for the truck, was there 7
A. Yes, sir.
Q. Or so much for the hire of the truck t
A. No, when I got the cliecks, they were made out to me
for so much.
,
Q. That included $2.00 for the truck and for you 1
A. Yes, sir.
Q. And in connection .with the purchase of the truck, Mr.
Brinkley,, your father testified that before you
page 90 ~ finished Millboro High School, you brought up the
question or the 8Ubject of buying a truck.
A. Yes, sir.
Q. And, when you finished, you brought the subject up
again.
A. Yes, sir.
Q. Your father ach1nlly took the title of the truck in his
name when the deal actually was closed·out.
A. I suppose ,Ro. I couldn't do it no other way.
Q. In connection with the deal that was made with the
Highway Department, when you were talking to Mr. McCray,
you talked that situation oYer with your father after talking
·
to Mr. McCray, did you not?
A. I went home and told him 1\fr. McCray asked me to go
to work for him and I thoug-ht I was going to work for hiin.
Q. And you told yonr fathe.r how much you would get for
the truck and yourself f
A. Yes, sir.
.
·
Q. And that he :wouldn't need the truck every day, ~ometimes a day; sometimes a week?
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William Merritt Brinkley.
A. When he first asked me to go to work, he told me I'd
work practically every day unless it was wet or something.
Q. Did you bring up the subject that some days you might
have other hauling to do and that you couldn't repage 91 ~ port with the truck every day, that you would have
lumber, woodpulp or something to haul t
A. I didn't bring up the question, and he said if I had
something els~ to do and. they needed me bad, to tell him the
day before.
;·
Q. You s~y you hauled posts most of the time Y
A. Yes,: sfr.
Q. And· yon would make these trips to Covington, Clifton
Forge, East Lexington, etc. Y
· A. I didn't go to Clifton Forge.
Q. How about Natural Bridget
A. Yes, sir.. No., I didn't got to Natural Bridge.
Q. How about Fairfield Y
A. I went once.
Q. When you were making these trips, I believe yon testified there was no body in charge of you.
A. There was nobody along with us to be in charge. He
would tell us what to do and where to go.
Q. Mr. McCray told you what to hauH
Mr. Timberlake: Quote the witness correctly.
,
Mr. Gentry:
Q. Mr. McCray told you what to haul and where to Iunll.
Is that correct f
A. That's right.
Q. Vlhile you were out on these trips hauling
page 92 ~ posts and you say no one was in charge, you drove
and operated the truck as you thong·ht it i:::hould
be driven and operated. Is that right?
A. I drove the truck as I thought it should be.
Q. Now, on these trips, did you ever pick up any fric-nd or
anyone that you might see along the roadf
A. No, ~ir.
Q. You don't recall that yon ever did T
A. No, sir.
Q. If your brother or somebody wanted to go to Covington
on one of these trips, you wouldn't have had any objection
to taking him along, would yon f
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William Merritt Brinkley.
Mr. Timberlake: I think the question should be limited to
whether he did or did not..
Judge Abbott: That's right.
·.
Mr. Gentry. It's a question of whether he thought he. had
. that right with that truck.
Judge Abbott: It's a question of what he did do, not wbat
he had the right to do.
Mr. Gentry:

Q. You say you can't recall picking up anyone not ()Oll·
nected with the Highway Department while you were renting
the truck to the Highway Department f.
\
A. I don't think so.
page 93 ~ Q. It could be that you did, during that timeY
Isn't that rig·ht?
A. I don't think I ever did.
Q.. It could have been that. you did pick up passengersfriends-along the highway? Could it have been that you
did?
A. No, sir.
Q. You didn't have any instructions from Mr. McCray or
anyone telling you that you couldn't, did you?
A. No, he didn't tell me I couldn 't.
Q. Now, Mr. Phillips, Lonnie Phillip~, was with you most
of the timeY
. A. Yes, a good part of the time.
Q. How about Charles. Neff? Was he with you right much
of the timeY
A. Yes, sir.
Q. He was with you at the time of the accident, as a matter of fact, was he not?
A. Yes, sir.
Q. Along with Mr. Phillips?
A. Yes., sir.
Q. Mr. Timberlake asked yon who could 'terminate your
employment;. I want to ask you-you said I believe, Mr. McCray. Is that right?
A. Yes, sir.
page 94 ~ Q. I want to nsk you if l\fr. McCray ever put
somebody elF;e. on your tru~k to operate it while
it was rented to the Highway. Departm~nt T'
A. No, sir.
·
Q. Did Mr. McCray haYe the rig-ht to tell you to leave tbe
job and put some other operator on the truck?
A. Well, I don't know about that, whether he did or not.
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William Merritt Brinkley.
Q. Actually, when you say he could terminate the employment, you mean Mr. McCray could tell you to take the truck
and leave the job?
A. Well, if he tells me to take my truck and leave, I take
my truck and leave.
Q. He couldn't tell you to step down out of the truck and
put another driver up in the truck T
A. He could tell me, probably.
Q. But you wouldn't objecU
, A. If I couldn't drive my own truck, I'd take it and go on.
Q. Mr. Brinkley, just what were your duties, to drive and
operate the truck and, I assume, to help in unloading the
truck?
A. Yes., sir.
Q. You were not ordered to do any other work, were you,
while working on this Highway job, other than the
You
page 95 } driving the truck and to load and unload
weren't to do any other work., were you Y
A. No.
Q. Who had the duty of keeping the truck in repair?
as
that your duty!
A. That's mine.
Q. The Highway Department didn't have anything to do
with that?
A. No.
Q. vVho furnished the gas and oil for the truck?
A. I did.
Q. Where did you keep the truck at night f
A. At home.
Q. Do you know where the State Highway Department
keeps their trucks Y
A. They keep them there in the sheds, I suppose.
Q. At Millboro Springs?
,
A. Yes., sir.
Q. So if anything went wrong with the truck, it was up to
you to have that fixed. · Is that ri~·ht?
A. Yes.
Q. Did the Highway Department ever repair the truck or
do any work on the truck for you Y
page 96 } A. No, sir.
.
.
Q. Did you ever report to Mr. McCray anything
that was wrong with the truck?
A. No, sir.
Q. There was a foot accelerator or pedal on the truck that
had stuck a time or two, had it not Y
0
/

,v
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William Merritt Bri~kley.
· Mr. Timberlake: That has no relevancy to the _question
here.
Judge Abbott: The only rele·vancy is whether or not the
Highway Department repaired it.
Mr. Gentry: I want to ask him if ·he ever said anything to ·
Mr. McCray about the fact that it had stuck.
Judge Abbott: I am going to sustain the objection.
Mr. Gentry: I except.

Q. Mr. Brinkley, your father testified that while you were
:at home and under age, he felt like he had g1meral control
over you. Did you feel like your father had general control
over you over the period we were talking abou4 from ,June
until August, 1950 t
A. Yes, to a certain extent.
Q. Suppose your father had told you that that wasn't a
very good deal that you had with the Highway Department,
would you have felt like obeying his wishes in that connec-,
tionY
page 97 }

Mr. Timberlake: I'm going to object to that
question on the same grounds.
Judge Abbott : Sustained.
Gentry: I'll take an exception to the ruling of the Court.

Q. Now, with respect to the inspection of the truck, did
the-Highway Department have any rig·ht, or require that it
be inspected by their mechanics?
A. No, sir.
Q. Under your ap:reement, the arrangement that you
worked out with Mr. McCray, isn't it a fact that it was your
understanding that the only work that you were supposed to
do was to drive the truck, and you were to help load and unload¥
A. Yes., sir.
Q. During this period t11at we are talking about., from ,June,
1950, until August, 1950, did you have a conversation with
your father about the speed of the truck and that you could
make just as much driving slow and carefully as if driving
fast¥
·
A. He told me when I bong-ht the truck not to drive fust,
that I could· make as much driving at a moderate rate of
'Speed.
Q. Did you have a similar conversation after you got on
this job with the Highway Department?
..
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William Merritt Brinkley..
A. Yes, we had several of them. He talked ·to
page 98 ~ me ·several times.
.
Q.. Now, as I understand from: your testimony,.
· Mr. Brinkley, the Hi"ghway_ Department didn't have anything to do wiili:. the mechanical operation of tlie truck Ythat
was up to you,, w~sn 't it Y
'
A. Yes., sir.:'.J · .
Q. That's.~lL

No further questions by Mr. Timberlake.
Witness leaves the stand.
Judge Abbott: It's 3 minutes after 12 :00. We will take
an adjournment until 1 :00 o'clock. Do not talk to anyone
about the case.
·

1 :00 o'clock:
Mr .. Timberlake: Your Honor, we rest.
Mr..-Gentry: Your Honor, we would like to make . a· motion
at this time.
·
Jury retired to jury room.
Mr. Gentry: Your Honor, I would like· to make a motion
at this time that the defendants' evidence, in support of the
special pleas that were filed, be stricken. The plea was an
allegation to the effect that William Merritt was.an erµp]oyee
at the time of the accident on August 21, 19!50. The
·
page 99 ~ evidence that has been introduced to this point
.
shows, at best, that William Merritt Brinkley was
the driver of a rented truck: regardless of the owner of that
truck, ·was an independent contractor as far as the Department of Highways was concerned. I must be frank at this
point to admit that I went into the question of young Brinkley's status a little more thoroughly than perhaps thP. evidence has brought out. For that reason, I don't know
whether it's proper to mention severa~ other reasons' why
William was not an employee. The first was that at best be
was a cas:ual employee and I suppose as far as tlle record is
concerned, I need not cite my authorities for tllat. I rely on
, the Board of Sitperv-isors v. Boaz, 176 Virginia, page 126~
The second point is that the defendants have failed to i::;how
that William Merritt Brinkley was an employee as defined
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:in Section 65-4 where an employee was defined under the
Workman's Compensation Act. .The third reason why the
evidence should be ~tricken is one that the evidence clearly
shows, as introduced by the defendants, that William Merritt
Brinkley was an independent contractor. ·There are several
elemen~s to consider in connection with that. First, the Highway Department bad no control over him as an employee.
The Highway Department, according to the evidence we have
heard, did not exercise any control as its being an employer
of William. .The evidence shows from the testimony of William Merritt, alone, that the Highway Department was only
interested in the results to be .obtained from the .
page 100 ~ use of the truck. Further, the evidence showR
that actually, in fact, the ~rrangement was for the
rental of the truck and it was the dutv of the driver to manage the truck without any control whatever exercised by the
Department of Highways .
. Now, there is a further element in this case concerning the
ownership of the truck and I would like to make this point,
that certainly William Herndon Brinkley was an independent
contractor as far as the Department 0£ Highways was· con-cerned by virtue of his ownership of the truck, the title owner.·
Judge ·Abbott: Don't you think, in v.iew of the plea at bar
under which this proceeding is had, that the Court probablyI don't know whether with or without authority to sustain the
motion to strike, should let the issue go to the jury to determine? ·This is not an issue out of chancery. Let it go to them
to determine the issue of fact, since that is the purpose of this,
and that it would be taking away from the jury any opportunity to determine the factf For tha.t reason, I will let them
pass o-n this and. they will not find the fact if I sustain the motion to strike; therefore, I will let them have it.
,
Mr. Gentry: I am going to take an exception to that. If I
may, at this time, the authorities I relied on-may I submit
them to the Court for further consideration 1
Judge Abbott: Keep them at the time·and if the jury should
·find a. verdict contrary to you, I will consider them
page 101 ~ on a motion to set it aside.
Mr. Timberlake:- I should like to say that the
authoiities do not fully concur in the Court's view as it stands
now that there is an issue of fact. vVe do not concur in that
view. We feel that as the matter stands now, it is a question
.
of law as to the status of William Merritt Brinkley.
Judge Abbott: If you feel that way, I'll be glad to hear
you. I thought in view of the special plef;l-well, I '11 be glad
to hear you.
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· Mr. Timbei·lake: Our feeling is that unless there is a con~
flict to be presented to the jury on the issue in this case, and
we don't feel at this time there is any conflict or any basis
for a jury by inference or otherwise, it should be decided as
· a matter of law.
·
Judg·e Abbott: I will pass on it and hear Mr. Gentry further.
Mr. Gentry: As I understand, Mr .. Tiniberlake's position
is that he is also making a motion. ·
Judge Abbott: Not for the purpose of sustaining your mo- tion, but as to my taking. it from the jury and passing on it
as a matter of law.
Mr. Timberlake:. We feel that under the authorities in this
jurisdiction and elsewliere the facts as presented in this case
clearly and beyond any issue show an employeepage 102 ~ employer relationship between William Merritt
Brinkley and the State Highway Department.
The test is laid down in these various authorities which I will
l)riefly mention to the Court. Before going into that, I would
ftke to reply to the question raised by Mr. Gentry that William Herndon was an independent contractor. There is no
evidence whatever to support that contention. The evidence
before the Court and the jury shows conclusively no relation
or relationship of any kind between William Herndon Brinkley and the State Highway. There is no evidence of contact
or association with the State Highway or its agent at the· time
William Merritt Brinkley entered into the employ of the Highway Department: and the only contact throughout the evidence was that on one or two _occasions he went to the Highway Department 'to see if he would agree to let William Merritt Brinkley off for a day or so to do other work he desired
to .employ him for. Clearly that state of facts could not afford a basis for any factual relationship between him and the
State Highway Department. ·
As far as William Merritt Brinkley is concerned, as I understand, Mr. Gentry predicates his contention that he was
an independent contractor with the Department of Highways
principally on two bases. 0IJ.e is that he was the owner or the
bailee and in control of the truck which he in turn used on be. half of the .State Hig·liway Department by 'virtue of this relationship that he had entered into with Mr. Mc.Cray. I don't
·
think the authorities in any way support the conpage 103 ~ tention of this vehicle affording a basis for an
alteration, which·would otherwise be tt relation of
master and servant. We have 1Vhiteh11,rst v. Beasley (Beasley
v. Whitehurst, 152 Va. -305) decided by our Court of Appeals' ·
back in 1929, and briefly the facts in that case were these. • • •
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"' I think in prior meetings with the Court in this case, the
two cases of F'eitig v. Chalkey (185 Va. 96) and Nolde Bros.
v. Chalkley (184 Va. 553) have been referred to. Both cases,
of course, arose out of the same accident. • • " There is also
the case of Brown v. Fox. That opinion is by Judge Staples,
decided in 1949, reported in 1.89 Va. page 509. It's the rig·ht
of control, the right to hire and fire and to prescribe what kind ·
of work should be done. If the Court will recall in this case, _
there is no s_cintilla of evidence anywhere, throughout, that
this boy was employed to perform a certain piece of work with
the method and manner and time left in his control and the
result being the only concern of the Highway Department. _He
testified he had a certain hour to report to work normally and
l1e testified he received an hourly compensation for the time
he put in while with the Highway Department to cover both
his services and the use of his truck. There is no suggestion
in this evidence· and every suggestion to tl1e contrary and the
facts show that the Highway at any time could have terminated his employment. There is no suggestion that had this
young man refused to do what work was outlined
page 104 ~ to him daily, or satisfactorily, that h~ would have
_had the right to preserve his relationship with
_the Highway Department and say the only thing you are concerned with are the overall results. He said he constantly
worked with other employees of the Highway Department and
his job consisted of loading and unloading the truck and going where Mr. McCray, 'or whoever else was in charge, told_
llim, to carry out those duties. I think if my friend's contentipns could. be separated, that these facts adduced here this ·
morning would in no way support a ,finding that the relation
of independent contractor existed. We couldn't have a truck
driver anywhere that wasn't an independent contractor. Obviously, when a man is employed to drive a truck, he can't
have a superior at bis elbow to say how he is to carry out his
minute duties. That is their duty, to carry out the work prescribed and outlined for them. I think under the authorities
I have cited and where the facts are much stronger in favor
of the plaintiff than here, there is an universal holding to
make out a case of employer and employee.
Judge Abbott: If I sustain a motion to strike, I tell the
jury to bring in a verdict in behalf of the plaintiff arid if I
overrule the motion, then I have to decide what to do with the
jury. I am trying· to find out what to do with the jury if it's
a matter of 'law.
Mr. Timberlake: I don't think I can tell until a conflict is
<3reated by the evidence ,adduced, whether there is one. An
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issue of··fact had been made that would warrant
page l05 } the jury to pass on it.
Judge Abbott: I have to allow the plafotiff t~
put on evidence is he wants to. For the purpose of the record,
. then, I overrule the motion to strike. Now, that leaves Mr~
Gentry with the rig·ht to put on evidence. Let me say this. I
have overruled the motion to strike. Now, ·the next step is
whether you want to put on your evidence and I will have to
bring the ·ju:cy· back to see if there is any conflict. If not, I
will hear you, to rule on it, if there is no conflict.
Mr. Gentry:·.~ Your Honor, I would like to take this position
with respect to the case. It is sometimes difficult during the
trial to remember exactly whether any conflict did result in
the evidence that was introduced in evidence. In the event,
when this ,record is read, should there be any conflict, I would
like for the jury to be instructed on the evidence that now
exists ,and bring in a verdict under ·the evidence. .
. Judge Abbott: When the jury is gone today, it's gone forever.
Mr. Gentry: The purpose is not to have to try this issue
again, and for that reason, I would like for the jury to pass
upon it, and then, if the ,Court feels the jury reached an erroneous verdict under the evidence adduced, then we have a
. question of law to argue. I tak.e this position becaus~, as I
say; when thinking back and recoUecting and trying to remember the evidence, we may not be conscious qf
page 106 ~ some conflicts that might exist.
·
. J uclge Abbott: There's no conflict so far.· 1:1he
conflict will be created if you put on evidence that contradicts
the evidence these witnesses have testified to. That's what
Mr. Timberlake has reference to and the only way' it could
happen. As the evidence stands now, it is the evidence given
by the two Brinkleys and there is no conflict in the evidence.
Mr. Gentry: Under the evidence that has been introduced,
could we permit the jury to pass on it, then, if the verdict is
erroneous, then the ·Court would decide it Y
. Judg·e Abbott: Are you going to put on any evidence?
Mr. Gentry: -I had a condition there.
Judge Abbott: You have to answer "yes" or ''no." I
don't mind saying the jury is entitled to pass on the evidence
as it is, whether you put on any evidence or not. I want to
know if you are going to put on any evidence.
Mr. Gentry.: No, Sir, I am not.
Judge Abb.ott: Now, you have to instruct the jury and have
to tell them what the law is. Isn't that going to boil down to
what the law ist There is no conflict at all in the evidence.
1
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That is all the evidence you have. Is there anything for the
jury to pass on 1 Is it solely a q-µestion of law!
page 107 ~ Mr. Gentry: I take that position, but I hate to
.
have to try this issue again.
Judge Abbott: You wouldn't have to once the Court makes
a ruling on it. That will stick until the Court of Appeals says
I am wrong or right.
Mr. Gentry: That way, possibly anticipating that the Court
of Appeals might send it back for the jury to pass upon itf or that reason, I would like for the jury to pass upon it, so
that the Court of Appeals, in case of that eventuality, will
have the benefit of that verdict besides the holding of the
Court of law in the case.
Judge Abbott: I would like to discharge the jury and take
the record just like it. is and try to consider the authorities.
Mr. Timberlake: We would like to have time to have the
record transcribed and submit it to the Court.
Mr. Gentry: I feel we are entitled to an instruction to the
effect that under the evidence introduced that William Merritt Brinkley is not an employee of the Highway Department.
Judge Abbott: If the jury is going to pass on it, I am inclined to say-"here 's the evidence, you all go out and decide"
and tell them nothing, but I don't Ii.ave the rig·ht to do that.
Mr. McGee: The question of relationship of
page 108 ~ master and servant is a question of law, · but
.
whether or not that relationship exists is a question of fact to be passed upon by the jury.
Judge Abbott : I will decide from the evidence introduced
whether or not the relationship does exist.
Mr. Timberlake: We submitted an instruction to the effect
that under the uncontradicted evidence in this case that Wil-'
. li~m Merritt Brinkley is an employee. Of co.urse, that leaves
it up to the Court to determine whether that is the case, and
if the Court is willing to admit that instruction, that amounts
to a finding· on our plea. On the other hand, if granting an
instruction Mr. Gentry proposed a minute ago that under the
evidence William was an independent contractor, of course,
that is disposing of it finally in-his favor; and it all gets back
to the question of law, which he was under the uncontradicted
facts.
Judge Abbott: I think it all comes back .to a question of
law. I really don't think there is anything for the jury to
consider.
·
Mr. Gentry: What I was trying to explain was that possibly there coultl be a conflict in the jury's mind. Young Brinkley said he worked for the Highway Department and at other
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- times he said he rented the truck and operated that truck for·
· the Highw~y Department. If .there be a conflict, I would like
for the jury to resolve that :conflict.
Judge Abbott: There couldn't be a conflict .
page 109 ~ there because Mr. Timberlake argues that the
renting· of the truck. and himself to the Highway
Department constitutes the relationship of employee a~d employer. Thatis a question for the Court to,pass on as a matter of law.
Mr. Gentry: Could we approach it this way! Could we define for the.jury what are the .requisites of being an employee
and also what are the requisites of being an independent contractor? .
.
_ Judge Abbott: Aren't you getting right down to a question of law? I have to take the evidence of the witnesses. If
I give an instruction either way, it comes right back to the
Court to determine whether or not that instruction was erroneous.
Mr. Gentry: There is also a further consideration in this
case, that is, the defendants are in the position that they have
to show by a. preponderance of the evidence that William Merritt Brinkley was an employee. In other words, I would like
·to take this position, if it be a 50-50 proppsition, a matter in
doubt, it should be resolved in favor of the plaintiff.
Judge Abbott.: I don't see where you have a question of
doubt in this case. It's one way or the other ac"cording to the
law based on the evidence.
Mr. Gentry: I must confess that I am in an unique and
novel position and the thing is bothering me. It seems I am
· placed in th~ position of almost in effect demurring to the defendants' evidence. Now, if I understand that
page 110 r correctly, all reasonable inference from their evidence should be resolved in the defendants' favor
and that conflicts with the idea that the defendants are still
under the .duty to carry the burden in this case.
Judge Abbott: Isn't ,that eonflict a question of law rathei:
than fact?
·
Mr. Gentry:· Our evidence, from an affirmative standpoint,
would seek to show this man wasn't treated an employee.
Judge Abbott: Isn't that a question of law?
Mr. Gentry: For example, the defendants have not shown
that he was subject to retirement pay which regular drivers
are. They have not shown that he is especially qualified as a
truck driver for the State, which their regular drivers are required to be aside from the reg11lar chauffeur's license. They
have to have still another permit issued by the Department
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of Highways to permit them to drive a State-owned truck.

None of that evidence was introduced and that would be the
gist of the evidence we would introduce.
Mr. Timberlake: Unless we· have made out a case on the .
evidence we have introduced, it still exists that we don't h~ve
any case under the pleading·.
·Judge Abbott: It's a question of law; as I see it, whether'!
instruct the jury·now-it doesn't matter which way I instruct
and if they find. a verdict, it doesn't matter which
page 111} way-it.'s still a question of law. '
.
Mr. Timberlake: I think what is worrying.Mr.
Gentry is that if this decision of Judge Abbott's were takeri
to the Court of Appeals, he seems to feel there was a possibility that the Court of Appeals would remand it. In every·
one of these cases where it dealt with this question, where no
conflict existed in the evidence, they resolved-they hold the
lower Court was either right or wrong·, and I don't think you
would have to anticipate that they would fail to do that in this
case .
. Mr. Gentry: ]\fr~ Timberlake, you .are stating that you are
nsking that this case be ,taken frnm the jury and you could ·
not then say in the Court of. Appeals, if the Court's holding
is adverse to ·your client, that you could ask for it to be remanded to the jury 7
Judge Abbott: No, he couldn't do that.
Mr. Gentry: May I ask this for my g-uidance, would the introduction of evidence I suggest that Mr. McCray, or none of
the employees of the Highway Department, exercised any control over William Merritt Brinkley in the operation and management of his truck other than to direct him where to go and
what to haul.
·
Judge Abbott: It's still a q1,1estion of law.
Mr~ ·Gentry: If all of our evidence ·goes to depage 112 ~ velop that subject, nothing additional would be
added to this case.
·,Judge Abbott: I still think it would be a question of law.
If you want to get that in the record, I think it's all right for
you to do that, if you want it in there.
Mr. Gentry: May we have a short recess? Well, it seems
to be the consensus of opinion of my colleagues that the evidence that has been introduced does present a question of law,
that our evidence would only go to corroborate what has been
testified to and wind up a question of law, and it would seell!,
maybe, that it's just belaboring the issue.
Judge Abbott: I really think ·it's a question of law now.
You still have a right to argue in reply to Mr. Timberlake,
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which I would like to.hear, but I would also like this, yon say
yon have a list of authorities and I, in the end, would like
yours and like to have a list of Mr. Timberlake's authorities.
.
I would rather not decide this case today.
Mr. Timberlake: Would it be agreeable, along that line,
with you if we had this evidence transcribed so that there
would be a copy for the Court and each side and submit it at
the time the evidence was made available to the Court, our
authorities, becaus~ it's possible when I go over the evidence,
or you do, SOilJ.& facts might have been introduced that would
cause us to en_larg·e upon our investigation of the law and submit .,authorities which you failed to call to the atpage 113 } tention of the Court today, and the same way with

us?

,

Judge Abbott: I think that would be a good idea. Then
each of you might .find something to be helpful.
Mr. Gentry: Would Mr. Timberlake submit his authorities
in advance and I answer tb~mf
. Mr. Timberlake : I would be perfectly willing to exchange
with you. If that course is followed, by the same token, I
would be entitled to reply; or we could, just cold turkey, submit what each of us thought supported our position, furnishing each other a copy with the idea that would be the sum and
substance of it.
Judge Abbott: Suppose we do it that way. Suppose you
have the record written up, 1\'.lr. Timberlake, and 20 days aftei"'
it is written up and a copy delivered to Mr. Gentry, that you
file your authorities and give him 20 days, or 30 days if he
wants rt, to file a reply, and then you can have 10 days after
that to file a reply to his. Is that all right, :M:r. Gentryf
Mr. Gentry: Yes. The trial date is set for April 9 and we
hope to get this settled so that we won't have a postponement ,
of the trial of the case on the merits.
Judge Abbott: If you get your authorities to me, I will try
to be prompt in getting this thing settled so that we can go
ahead with the trial.
page 114
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Jury returned to the jury box.

Judge Abbott: Gentlemen, the question has now resolved
itself into a question of law. The only evidence before the
Court is the evidence of the two Brinkleys which is not contradictory, and it is now up to the Court, under that evidence,
to determine whether tlle younger Mr. Brinkley was or was
not an employee of the State Highway Department!· So there
is nothing for the jury to determine; it is solely up to the
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Court to pass upon the status of the defetidat1ts~ at1d the
is dismissed.
,

jury

ATTEST, this the 19th day of April, 19511 to plaintijl's
eertiftca~ No. 1, th~ same having b~au t~ndered. ta thf3 _uttder.signed on tlte 19tli day of .Aptil1 1951, ttf ter fl{)tice to defmw~
.ants' attorneys, as required by law.
EAiiL L, ABBOTrt'

Judge of the Circuit .c(ju:rt of
:flatlt Cuttnty, Virginia~
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Judge Abbott) 1 am ready to m~k~ a d~tdsion in this 6ttse
without taking it under consideration. After hearing your
argument ~.ere thi~ afternoon, it is my opinion that the defendant,_ William :Merrttt Brinkley was an employee of the
State Highway Department an_d that the plea filed by the defendant sl1ould be sustained, I am further of the opinion from
the evidence, from the pieadirtgs, tliat the father, William
Herndon Brinkley, w~.s not the son's master, and is not liable,
himse~, fot any negligence arising out 6( _tlie cotl1sion that
too·k plaee in ..A.ug1ist, and under lfote g20 of tlie Rules of
D~urt, summary i11dg1.nent w1i~ b¢ entered against the piafo.tiii on that ground.. It .ttppears f_t<>in the eviqence that white
tl~e legal title stands iii: liis name, lie bought it lot
pag:e 113'1 ~ his son and hi~ _son ha4 oonfrol over it. Draw tip
.
an order and dismiss the notice 6£ motion.
l\fr. Gentry: Do I understand frgm that, that that 8Vetru1es the other points of the demurrer t
Judge Abbott: That"s right. William Herndon :Sriiildey's
liability is denied under Rule 320. of the Court.
.
Mr. Gentry, I will take an exception to the ruling.
. :Mr. Gent17_: Judge; (9_t.fh~ ~ake of the r~cord, just reflectmg back, you held that W11liam 1terndon Brmkley was not the
:g·eneral master of William Merritt Brinkley?
Judge Abbott: That's right.
Mr. Gentry: I would like to take_ a .sp_~cial e~ception to that
ruling of the Court in holding tliat William Herndon Brinkley was :Mt the g·01teral master of Willia~ Merritt Brinkley
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on the ground that that issue was not befor~: the .Court in this
trial. Will my general exception to the ruling suffice!
·Judge Abbott: I think it will, but it won't hurt for you to
make it. specific.
.
Mr. Gentry: I also take exception to the Court;'s niling dismissing the notice of motion as to both defendants.
· .ATTEST, this the 19th day of April, 1951, to plaintiffrs
Certificate No. 2, the same having been tendered to the undersigned on the 19th day of April, 1951, after notice to defend. ant's attorneys, as required by law.
·EARL L. ABBOTT
Judge of the Circuit Court of
Bath County, Virginia.

Received from the Honorable Earl L. Abbott, Judge of the
Circuit Court of Bath County; Va., and Filed in the Clerk's
Office of Bath County Circuit Cou:rt this 19th day of April,,
1951.
VIRGINIA D. CLEEK
Clerk.
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CLE,RK'S CE·RTIFICATE ..
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'

I; Virginia D. Cleek, Clerk of the Circuit Court of Bath
County,. State of Virginia, do hereby certify that the fore going .is the originaI transcript of the testimony and other incidents of the trial. of the case of Mary Sue Phiflips, Administratrix of the estate of Lonnie Harry William PhiDips, decease<;], v. William Menitt Brinkley and William Herndon
Brinkley, duly authenticated by tI1e Honorable Earl L. Abbott,.
the Judge who presided over the trial of said cause were lodge
and filed with me as Clerk of the said Court on the 19th day of
April, 1951.
Given under my hand this 19th day of April, 1951.
VIRGINIA D. CLE-EK
Clerk of the Circuit Court of the
County of Bath> Virginia .
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