NOTICE TO COUNSEL
This case probably w ill be call ~d ~it t he session of co urt to
be held.
'' i
;,
t
1957

be

You wiH
adv ised later more definitely as to the date .
Prin t names of counsel on front cover of briefs.
H. G. Turner. Cleric

RULE 5 :12- BRIEFS
§~. Form and Contents of Appellant's Brief. The opening brief of appellant shall
contain:
. fa) A su~je~t.index and table of citations with cases alphabetically arranged. The
citation of Vrrg1ma cases shall be to the official Virginia Reports and, in addition,
may refer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may quei:tion the
statement. \Vhen the facts are in dispute the brief shall so state.
(d) 'VVith respect to each assignment of error relied on, the principles of law. the
argument and the authorities shall be stated in one place and not SC'attered through
the brief.
(e) The signature of at least one attorney practicing in thi5 Court, and his address.
§2. Fonn and Contents of Appellee's Brief. The brief for the appe!lee shall contain:
(a) A subject inde..x and table of citations with cases alphabetically arranged. Citations of Virginia cases must refer to the Virginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate. with appropriate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving
his address.
~3. Reply Brief. The reply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee·s brief.
§4. T ime of Filing. As soon as the estimated cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5:2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) If the petition for appeal is adopted as the opening brief, the brief of the appellee shall be filed in the clerk's office within thirty-five days after the date the printed
copies of the record. or the substituted copies allowed under Ruic 5 :2. are filed in the
clerk's office. If the petition for appeal is not so adopted, the opening brief pf the appel lant shall be filed in the clerk's office within thirty-five days after the date printed copies
of the record. or the substituted copies allowed under Rule 5 :2, are filed in tlle clerk's
office, and the brief of the appellee shall be filed in the clerk'5 office within thirty-fiYe
days after the opening brief of the appellant is filed in the clerk's office.
(b) ·within fourteen days after the brief of the appellee is filed in the clerk's
office. the appellant may file a reply brief in the clerk's office. The case will be called
at a session of the Court commencing after the expiration of said fourteen days unless
counsel agree that it be called at a session of the Court commencing at an earlier time:
provided. however, that a criminal case may be called at the next session if the Commonwealth's brief is filed at least fourteen days prior to the calling of the case, in which
event the reply brief for the appellant shall be filed not later than the day before the
case is called. This paragraph does not extend the time allowed by paragraph (a)
above for the filing of the appel1ant's brief.
(c) ·with the consent of the Chief J ustice or the Court. counsel for opposing
parties may file with the clerk a written stipulation changing the time for filing briefs
in any case; provided, however, that all briefs must be fi led not later than the day
before such case is to be heard.
§5. Number of Copies. T\Yenty-five copies of each brief shall be filed with the
clerk of the Court, and at least thrl.'e copies mailed or clclivered to opposing counsel on
or before the day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width.
so as to conform in dimensions to the printed record, a nd shall be printed in type not
less in size, as to height and width . than the type in which the record is printed. The
recor d number of the case and the names an d addresses of counsel suhtnitting the brief
shall be printed on the front cover.
§7. Effect of N on compliance. If neither party has fi led a brief in compliance with
the r equirements of this rule, th e Court will not hear oral arg11ment. If one party has
but the other has not filed such a brief, t he party in default w ill not be heard orally.

IN THE

reme Court of Appeals of Virginia
AT RICHMOND

Record No. 4649
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building· in the City of Richmond on Tuesday the
9th day of October, 1956.
SHIR.LEY-DUKE AP ARTM:ENTS, ETC., Plaintiff in error,
against

BOARD OF COUNTY SUPERVISO:J;iS OF FAIRFAX
COUNTY, ETC.,
Defendant in error.

From the Circuit Court of the City of Alexandria

Upon the petition of Shirley-Duke Apartments, Section 1,
Incorporated, a writ of error and superserleas is awarded it
to a judgment rendered by the Circuit Court of the City of
Alexandria on tl1e 18th day of May, 1956, in a certain motion
for judgment then therein depending wherein Board of County
Supervisors of Fairfax County, Virginia, was plaintiff and
the petitioner was defendant. · And it appearing from tho
certificate of the clerk of the said court that a supersedeas
bond in the penalty of five thousand, three hundred dollars,
conditioned according to law has heretofore been given in
accordance with the provisions of sections 8-465 and 8-477
of the Code, no additional bond is required.
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MOTION FOR JUDGMENT.
The Board of County Supervisors of Fairfax County, Virginia, a body corporate, moves for judgment against ShirleyDuke Apartments, Section One, Incorporated, a Virginia corporation, for $8,201.25, with interest on $2,733.75 thereof at
the rate of six per centum per annum from January 31, 1955
until paid, interest on $2,733.75 thereof at the rate of six per
centum per annum from May 1, 1955 until paid, and interest
on $2,733.75 thereof at the rate of six per centum per annum
from July 31, 1955, until paid, and the costs of this proceeding.
This motion for judgment is based on the following· facts:
(1) The Defendant owns two parcels of land in the City o~
Alexandria, Virginia, formerly in Fairfax County, Virginia,
containing a total of 13. 755 acres, upon which it has erected,
or caused to be erected, apartment buildings. Upon application of and contract with the Defendant, the Plaintiff has permitted the Defendant to connect the outfall sewers leading
from said apartment buildings to a sewerage system owned
at the time of connection by Sanitary District No. One of Fairfax County, Virginia, now owned by the Board of County
Supervisors of Fairfax County, Virginia, for the use and
benefit of the residents of said Sanitary District No.
page 2 ~ One, and also for the use and benefit of the residents
of Fairfax County, as an integral part of a comprehensive county integrated sewerage system.
(2) At the time of said application and connection the
Board of County Supervisors of Fairfax County, Virginia,
was the governing body of said Sanitary District No. One.
Since the transfer of said sewerage system from Sanitary
District No. One of Fairfax County, Virginia to the Board
of County Supervisors of Fairfax County, Virginia, for the
use and benefit of all the residents of said County, as a part
of a comprehensive county integrated sewerage system, the
Plaintiff, as the governing body o-f said County, has operated
8aid sewerage system, under authority granted by law, for the
use and benefit of the residents of said County.
(3) At the time the area in which the said apartments are
located was annexed to the City of Alexandria, the annexation court decreed, by an annexation decree which became
effective on December 31, 1951, that the County of Fairfax:
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"Shall have the right, commencing with the effective date
of this decree, to charge and collect an annual service charge
equal to that prevailing in Sanitary District No. One from
each of the sewer connection users within the area to be annexed, and a like sum from any person within said area to be
annexed who shall connect to and use said sewer.''
( 4) Since the said connection was made the Defendant has
used said sewer continuously. The P]aintiff has charged the
Defendant for the use of said sewer connection a rate equal to
that prevailing in Sanitary District No. One, and has billed
the Defendant for such use. Nevertheless, the Defendant has
failed and refused to pay the charges for the first quarter
of the year 1955, which were due and payable not later than the
31st day of January, 1955, in the sum of $2,733.75,
page 3 ~ the charges for the second quarter of the year 1955,
which were due and payable not later than the 1st
day of May, 1955, in the sum of $2,733.75, and the charges
for the third quarter of the year 1955, which were due and
payable not later than August 31, 1955, in the sum of $2,733.75.

,vHEREFOR.E, the Plaintiff moves for judgment against
the Defendant in the sum of $8,201.25, with interest on $2,733.75 thereof at the rate of six per centum per annum from
January 31, 1955 until paid, interest on $2,733.75 thereof at the
rate of six per centum per annum from May 1, 1955 until paid,
and interest on $2,733.75 thereof at the rate of six per centurn
per annum from July 31, 1955 until paid, and the cost~ of this.
proceeding.
THE BOARD OF COUNTY SUPERVISORS
OF FAIRFAX COUNTY, VIRGINIA, A
BODY CORPORATE,
ROBERT ,J. McCANDLISH, JR.
By counse1.
Filed in the Clerk's Office the 15th day of December, 1955.

•

•

•

•

page 5 ~

•
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SPECIAL PLEA IN BAR.

Now comes Defendant, Shirley-Duke Apartments, Section
One, Incorporated, and for Special Plea to the Motion for
Judgment exhibited against it, says that:
1. At the time of the construction of the apartment buildings now located on the land belonging to Defendant, said land
was located in the County of Fairfax, Virginia, and within the
area of Sanitary District No. 1 of said County as created
pursuant to the provisions of Article II of Chapter 65A,
Michie 's Code of the State of Virginia, 1942, by order of the
Circuit Court of the County of Fairfax, Virginia, duly entered
on April 23, 1943, and in conformity with the requirements
of said statute and the regulations for connection with and use
of the sanitary sewer system for said Sanitary District No. 1
of Fairfax County, Virginia, Defendant did connect its sanitary sewers, constructed at its own cost, with the trunk line
sewer then controlled by and later owned by said
page 6 ~ Sanitary District No. 1, and now, as alleged in the
Motion for Judgment, belonging· to the Board of
Supervisors of said County, and Defendant regularly paid to
said Sanitary District No. 1, the service charge fixed by the
governing body of said Sanitary District No. 1 for the use of
said sewer system, as well as the special levy made by the
Board of Supervisors of Fairfax County acting as the governing body of Sanitary District No. 1, at the rate of twenty cents
per hundred dollars of assessment upon all real estate within
said Sanitary District, the aggregate proceeds of said service charges and said levy being credited to the funds of said
District to maintain and extend said sewer system, and to
meet interest and principal payments on the $3,000,000.00 of
Sewer Bonds issued bv said Sanitarv District No. 1 to :finance
the acquisition and construction of., said sanitary sewer sys-·
tern.
2. That thereafter, to-wit: on January 1, 1952, pursuant
to the Decree entered by an Annexation Court of Fairfax
County, Virginia, which, as alleged in paragraph 3 of the
Motion for Judgment, became effective on December 31, 1951,
a portion of the area of Fairfax County, including the land
belonging to Defendant herein, became annexed to and a part
of the City of Alexandria, Virginia, and said Decree of Annexation, carrying into effect the findings and decisions of
said Annexation Court, the Record of which said Annexation
suit is by reference incorporated herein as a part hereof as
though set out in haec verba, among other things, decreed the
following:
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(a) tpat the City of .A.Icxµndria ~ss~w•e anq nroytde for the
reimbursemen.t of a just Pr9PArHon qf Sanitary Distri~t No.
1 sewer bonµ indebtedne~s, ~ggrpgqting· $q 1090,00Q~OO. (The
Record of said ann~~ati9p sµjt shq~ys tl~at the Court determined the are~ Jff9pos~~l tp QC anne~e¢1 to ~onstjtutc
page 7 ~ 15% of the sai¢t Sanjtary District, and t4at lR.% of
said bQn¢! issue would a~om~t to $tpO,OpO.OO. tJq~ever, sin~e a d~sigm~ted pqrtion of sµiq p01~d i~sue p,·roc~~ds
were to be sp,:?nt within the flreµ proppsed to be µm1exeq, qut
because of annexatiQn, woulp npt µe spe1lt ther~i~1;
Cou~·t
deducted that amoqnt from t-he $450,000.QO. Tµ~ C~n~rt furtpe~·
estimated a period of twp years fqr tlrn constnicttoH by· the
City of Alexandria of its own s~mit~ry sewer ltne~ to serve
the residents of the ~rea proP.ose~l to be inuiexed, and since
certain sewer service cli~rg;(\~ w~r~ to be coll~~tible by ~~id
Sanitary Di~tdct from sewer ~om1eption ~isers \~1 ithii~ the f!re~
to be annexed after annexatiori becmne efff}ctiv~, the estim~teq
aggregate amount of sQch s~rvice charg·(ls over ~ twq y~ar
period were &lso dedu~tecl from the $4f>O,OQO.OO, tlrns. r~ducmg
the amount of s.aid bond incfobtedne~$ to qe assµm~4 ~nd P.f!id
by the City pf .i\.lexandria to $172,256.80.)
(b) tbat the Coµnty of Fairfa~, ~qmmenping witl1 th~ effeptive date of the Decree of Anne~atjon, \VQUlcl bave the rig·~t to
~lu.1rg·e anq cpll~ct for tho nccom1t of i:;aid f3qnttary Pistript
No. 1, from ea~b of the s.cwer co11ncpH911 users ip. the ~rea
an:qe:;ed, a1i annuµl sewer seryipe d1arge oqual tq that prpv~iling in Sanihiry Distri~t No. l. Stiicl sewer connectipp users
in tlle ~nne 4 ecl area wpre no longer tp q~ subj~ct tp ti1~ spectal
levy made qpon all real estate in f$anitflrY :otE!trtct Np. 1, µor
were they required to pi1y ~my ~diljtio11al sum tn lieµ of ~~id
levy. (The Record of saiq anpexation suit disclp$rs that the
amount to be paid by the City of Alexandria tq rohnbnrse $tlid
Sanitary Pi~trit'.!t ~ o. 1 its ju&t proportio11 pf said $3,000,QOO.OO bond issue, was rpqµired in the Depr~e qf .!pne~~tiop., to qffset the loss .of r~yenu~ that wotlld otherwise '4avc
been realized from said leyy.)

tlw

3. That frpm the effe~frre date pf sai~l &m1~xation, tq-'Yit:
J fJ,nµ~rY 1, 19p2, until Septen1b.er 1, 19p4, Defeµdant :w~1s
charged by and paid to Sa11itary Uistrict No. 1 ~ sewer service cbiffg~ at the rate of $3.00 per family unit, per q-q.arter,
~ame being the sewer service charge pr~vp.i}ing in ~anitary
District No. 1.
4. That effective a~ of September 1, 1954, pursuµnt t~ ll.Uthority granted by Chapter 324 of the Acts of the G.eµ~ral
-4.ssembly of Virginia, 19541 the sanitary sewer system of
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Sanitary District No. 1 and all contracts, agreements, and other property of Sanitary District No.
1 relating to its sanitary sewer system, were transferred and assigned to the Board of Supervisors of Fairfax
County to become a part of the County sewer system, and the
Board of Supervisors assumed and paid all of the outstanding· and unpaid bonds of the original $3,000,000.00 bond issue
of said Sanitary District No. 1, and the accrued interest thereon, and thereafter said Sanitary District No. 1 ceased to
function as a sanitary sewer district, and from and after said
date, to-wit: September 1, 1954, no sewer service charges were
levied or fixed by Sanitary District No. 1 but sewer service
charges were made by the Board of Supervisors for sewer
connection users of the County Sewer System, which for the
period from Septemher 1, 1954 to December 31, 1954, were
also at the rate of $3.00 per family unit per quarter, and which
charges Defendant paid to the County.
5. To finance the acquisition, construction and extension
of the County Sanitary Sewer System, the Board of Supervisors of Fairfax County, pursuant to and by authority of the
provisions of Article 4 of Chapter 19 of Title 15 of the Code of
Virginia, 1950, and Bond Resolutions adopted by the Board
of Supervisors pursuant to said provisions of the Code, issued Sewer Bonds aggreg·ating $20,000,000.00, the payment of
which said Sewer Bonds and the interest thereon, as well as
the cost of the operation and maintenance of said sewer system, and the extension and improvement thereof, plus reserve
funds provided by said Bond Resolutions, wer~ and are to be
made from funds derived from a g-reatly increased sewer
service charge fixed by the Board of Supervisors to be paid by
sewer connection users of the County Sewer System,
page 9 ~ said increased charge, effective as of January l,
1955, being at the rate of $6.75 per family unit per
quarter. No levy is made upon all or any of the taxable property of the County to raise funds for the payment of said
Sewer Bonds or the interest thereon.
6. That the City of Alexandria, and the sewer connection
users in the territory annexed as aforesaid, including this
defendant, have already paid or are obligated to pay, under
the provisions of said Annexation Decree, the amount determined by said Annexation Court to be the just proportion
of the Sewer Bonds of Sanitary District No. 1, and the net
result of the action of the Board of Supervisors of Fairfax
County, insofar as the sewer connection users including defendant in the territory annexed are concerned, in eliminating the tax levy and raising the funds necessary for· all
purposes of said County sewer system, including debt service
page 8

~
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requirements by increasing the sewer service charge, if permitted, would be to circumvent the purpose and intent of the
Annexation Decree, and would require said sewer connection
risers in the area annexed by the City of Alexandria to pay
to the County of J?airf ax more than the just proportion as
determined by the Annexation Court, of the Sewer Bonds
originally issued by Sanitary District No. 1 and paid off by the
Board of Supervisors out of the proceeds of the new Sewer
Bond issues.
7. Defendant believes and therefore alleges that the debt
service requirements for said $20,000,000.00 of outstanding
Sewer Bonds accounts for more than the increase in the sewer
service charge from $3.00 per family unit per quarter to $6.75
per family unit per quarter, and that Defendant's
page 10 ~ sewer service charge should not include any debt
service requirements. Defendant readily admits
that its sewer lines are still connected with the trunk line
sewer formerly belonging to Sanitary District No. 1 and now
belonging to said Board of Supervisors, because it was required to connect in the first place, it could not take the responsibility of creating a menace to the public health by disconnecting therefrom without having another outfall sewer
with which to connect; that it is not responsible for the failure
of the City of Alexandria to provide an outfall line within the
two years apparently contemplated by all parties to the annexation proceedings, but on information and belief states
that the delay in providing said line which is scheduled for use
July 1, 1956, is due to lengthy studies and negotiations be-.
tween the City of Alexandria and the Board of Supervisors of
Fairfax County with respect to establishing a sewage treatment plant for joint use with the view of minimizing initial
and annual operating costs for both jurisdictions.
.
8. Defendant tenders herewith the sum of $4,860.00 in full
settlement of sewer service charges due the Board of Supervisors of Fairfax County for the period of January 1 to December 31, 1955, which is at the rate charged from January
1, 1952 to December 31, 1'954, and which amount Defendant
believes is all that is justly due.
And this Defendant is ready to verify.
WHEREFORE, Defendant prays that it not be required to
3:nswer further.
SHIRLEY-DUKE APARTMENTS SECTION ONE, INCORPORATED
By M. T. CRAIG
Secretary.

•

•

•

•

•
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Filed Clerk of Courts City of Alexandria Jan. 30, 4 :24
P. M. '56.
EARL R. SULLIVAN, Clerk
By V
Deputy Clerk.

•

•

*

...
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PRE-TRIAL ORDER.
These matters came on to be heard on the 19th day of March,
1956, at a pre-trial conference in F'airfax, Virginia, as agreed
to by all Counsel of record, and on said date attending said
conference were the following: Rothwell J. Lillard, Counsel
for the Plaintiff in each of the above styled actions, and Carl
L. Budwesky and Albert V. Bryan, Jr., Counsel for each of
the Defendants in each of the above styled actions.
As a result of said conference, it was stipulated and agreed
as follows:
1. That the above stvled actions should be consolidated and
considered together. .,
2. That each of the above named Defendants will
page 15 ~ file an answer in the respective case applying to
such Defendant, on March 19, 1956; that each of
said cases shall then be matured and ready for hearing; that
the matters set forth in the Special Pleas in Bar and in the
answers shall be considered together at a hearing on the
merits of such actions.
3. That the Plaintiff shall, within ten days, furnish in each
case answers to the interrogatories filed in each case ·by the
Defendants ; the furnishing of such answers to be without
prejudice to the rights of either party as to the admissibility
of such answers, it being stipulated and agTeed by Counsel
that the question of whether or not said interrogatories should
be answered by Plaintiff would be decided by the Court at this
pre-trial conference.
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4. That these cases shall be heard on the merits on April
2, 1956, in Alexandria.
5. That stipulations One through Seven entered into between Counsel for Plaintiff and Defendants are agreed to by
such Counsel.
6. That photostatic copies of the applications for sewage
service and agreement to pay for same, entered into between
Defendants and the County of Fairfax, Virginia, Sanitary
District No. 1, may be admitted as evidence by the Plaintiff
without further proof.
7. That the amount sued for in each case is an accurate
extension of charges based upon a rate of $6.75 per family
unit.
Entered this 20th day of March, 1956.
HARRY L. CARRICO
Judge .

•

•

•

•

•

•
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Filed Clerk of Courts City of Alexandria Mar. 21, 3 :23
P. M. '56.
EARL R. SULLIVAN, Clerk
By K. F. BRADFIELD
Deputy Clerk.
ANSWER.
Now comes Defendant, and for answer to the Motion for
Judgment exhibited against it, says that:
l. It admits that it is owner of two parcels of land formerly
in Fairfax County and now within the corporate limits of the
City of Alexandria, Virginia upon which it has constructed
apartment building·s; but denies that it contracted for sewer
service with the Board of Supervisors of Fairfax County as
such, but did contract with Sanitary District No. One of said
County. Defendant admits that the sanitary sewer system
which belonged to and/or was controlled by Sanitary District
No. One at the time of Defendant's connection therewith, now
belongs to the County of Fairfax.
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2, Defendant admits allegations of paragraphs 2 and 3.
3. Defendant admits that its lateral sewers have been continuoualy connected with the truck line sewer orig·inal}y befonging to Sanitary District No. One and now belonging to
Fairfax County, but denies that the charg·cs claimed by the
Boa.rd of Supervisors from Defendants since September 1,
19iji for the use of the County Sanitary Sewer System are at
a rate equal to that prevailing in Sanita17 District No. One
within the meaning·, purpose and intent o the Decree of the
Annexation Court referred to in Plaintiff's M:otion.
4. Defendant for further answer states that Defendant
would long since luive been able lawfully to disconnect from
Plaintiff's sanitary system, except that construction of sanitarv sewer facilities to serve Defendant and others
page 17 ~ similarly situated by the City of Alexandria, Virginiii, was deferred and delayed because of extensive and protracted studies and negotiations by and between
Plaintiff and the City of Alexandria, for a joint sewage disposal plant with the view of minimizing original construction
and permanent operation costs for both jurisdictions.
· 5. Defendant further states that Plaintiff since September
1, 1954 is entitled to make only a fair proportionate charge for
the maintenance and operation of the sanitary sewer system
with which it was connected, and nothing· for the extensions
t4ereof nor for the debt :service reqtlirements of its present
outstanding sewer bond issue.
And this defendant is ready to verify.
SJIIRLEY-])UKE AP ART.MENTS,
SECTION ONE, INC.
Bv CARL BUDWESKY
·
Co-qnsel for defendant .

•

•

•

•

•

•

•
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Filed Clerk of Courts City of Alexandria Apr. 2, 9 :47
A. M. '56.

EARL R. SULLIVAN, Clerk
By K. F. BRADFIELD
Deputy Clerk.

Shirley-Duke Apts., etc., v. Supervisors Fairfax Co., etc.

11

STIPULATION.

It is hereby stipulated and agreed by and between the parties hereto for the purpose of argument as well as trial, as
follows:
(1) That defendant's apartment buildings, when constructed, were located in Fairfax County, Virginia, within the
area of Sanitary District No. 1 of said County as created
pursuant to the provisions of Article II of Chapter 65A,
Michie 's Code of the State of Virginia, 1942, as subsequently
amended, by order of the Circuit Court of the County of Fairfax, Virginia, duly entered on April 23, 1943. (See la below)
(2) That defendant did connect its sanitary sewers with
the trunk line sewer of said Sanitary District No. 1.
(3) That defendant regularly paid the service charges assessed against it for the use of said sewer system up to and
for the period ending December 31, 1954.
(4) That the area in which the defendant had built its
apartment buildings, became annexed to and a part of the
City of Alexandria, Virginia as of January 1, 1952.
(la) That Sanitary District No. 1 of said County was
operated under the provisions of Chapter 161, Acts of Assembly of Virginia of 1926, as amended and supplemented.
page 19

~

(5) That the Board of Supervisors acquired title
to the sanitary sewer system of Sanitary District
No. 1 on September 1, 1954, pursuant to Chapter 342 of the
Acts of the General Assembly, 1954, to become a part of the
Integrated County Sewer System and that sewer service
charges imposed since September 1, 1954 were fixed by the
Board of Supervisors in their capacity as the governing body
of Fairfax County and not as the governing· body of Sanitary
District No. 1.
( 6) That the two red bound volumes of the printed record
which were used before the Supreme Court of Appeals of
Virginia when the annexation, referred to in Paragraph 3 of
the Motion for Judgment, was appealed thereto from the Circuit Court of Fairfax County, Virginia may be used in evidence and referred to in argument without the necessity of
obtaining certified copies of said record from the Clerk of said
Court.
(7) That the printed bound copy of General Bond Resolution adopted May 26, 1954, First Supplemental Resolution
adopted July 21, 1954 and First Amended Resolution adopted
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June 15, 1955 and any other printed matter issued by the
Board of Supervisors of Fairfax County, in connection with
sewer bonds issued by Fairfax County or Sanitary Di~trict
No. 1, may be used and referred to in any argument he rem or
trial hereof.

R. J. LILLA.RD
Attorney for Plaintiff
CA.J.\.RL BUD"WESKY
Attorney for Defendant.

•

•

•

•

•

•
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STIPULATION.

It is hereby stipulated and agreed by and between the
parties hereto for the purpose of argument as well as trial, as
follows:
(1) That prior to the effective date of annexation, namely
January 1, 1952, Defendant was paying to Sanitary District
No. 1 a levy at the rate of 20c per $100.00 of assessed value
of its real estate, which assessed value was $1,004,695.00 as of
December 31, 1951.
(2) That during the year 1952 the assessed value of all
real estate in the City of Alexandria, Virginia, was $89,692,947.00. During the same period the assessed value of the
real estate of the Defendant was $1 ;004,695.00.
(3) That interest on bonds of Series A, dated July 1, 1954,
totaling· $10,000,000.00 issued by the Fairfax County Integrated Sewerage System started as a cost to the County on
August 31, 1954. Interest on bonds of Series B, dated July
1, 1955, totaling $7,100,000.00 issued by the Fairfax County
Integrated Sewerag·e SyRtem started as a cost to the County
on September 20, 1955.
(4) That from the date of annexation, January 1, 1952,
through December 31, 1954, the quarterly service charge for
sewerage service to family units for apartments
page 26 ~ within the annexed territory was $3.00, and that the
quarterly service charge to family units for apartments within that portion of Sanitary District No. 1 which
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remained in Fairfax County was $3.00. That since January
1, 1955, the .quarterly service charge per family unit for apart-

ments in the annexed territory was $6.75, and the quarterly
service charge per family unit for apartments in that portion
of Sanitary District No. 1 which remained in Fairfax County
was $6.75.
(5) The Defendant bas not notified the Plaintiff to discontinue sewerage service and terminate the agreement contained in the original application of the Defendant for sewerage service.
(6) That prior to the effective date of annexation (January
1, l 952) there was created an Interim Committee for the Study
of Sewage Problems of the Virginia area of Metropolitan
Washington, composed of representatives of Arlington and
Fairfax Counties and the Cities of Alexandria and Falls
Church. That upon the recommendation of this Interim Committee the governing bodies of the foregoing political subdivisions authorized and provided funds for a comprehensive
engineering· study of the sewage problems of the respective
areas and to make recommendations how best to meet them,
and employed Alexander Potter Associates and Greeley &
Hansen, two nationally recog11ized firms in this field, to do the
job, and which engineers in due time filed their report and
recommendations.
That the Alexandria Sanitation Authoritv was authorized
by Ordinance of the Council of the City of Alexandria, Virginia, adopted on December 20, 1952, and it was chartered by
the State Cor·poration Commission on January 13, 1953.
That on November 16, 1953, a contract was entered into
between the Alexandria Sanitation Authority and Sanitary
District No. 1 of Fairfax County, Virginia, wherepage 27 ~ by the Authority agreed to construct a sewage
treatment plant for the treatment of the sewage of
the residents of the City, and that it would provide capacity
sufficiently large to treat a substantial part of the sewage
of said District, upon the terms outlined in said contract, a
copy of which is hereto attached.
That the Sanitation Authority of the City of Alexandria is
now and has been since October 27, 1954, engaged in the installation of the necessary works for said sewage treatment
plant and system, and July 1, 1956, is the scheduled completion date.
.
(7) That the City of Alexandria, Virginia, since January
1, 1952, has made no service charge to users of its sewerage
system, the costs of installation, operation, and extension of
said system being borne from general funds of the City.
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(8) That the tax levy at the rate of 20c per $100.00 of assessed value of real estate in Sanitary District No. 1 was
paid by owners of real estate in that portion of the said Sanitarv District No. 1 which remained in Fairfax County after
annexation for the years 1952 and 1953.

R. J. LILLARD
Attorney for Plaintiff.
CARL BUD,VESKY
Attorney for Defendant.
page 28 ~
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•
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•
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JUDGMENT ORDER.
This cause came on to be heard the 2nd day of April, 1956,
upon the motion for judgment, the special plea in bar, and
answer of the Defendant, the stipulations and exhibits :filed
herein prior to trial and further stipulations made during
the course of the trial as shown by the reporter's record
this action having been consolidated with Law ..A?ction No. 783,
No. 784, No. 785, No. 786 and No. 787 for trial, upon the stipulations and agreements contained in a pre-trial order entered
herein, and was argued by counsel.
UPON CONSIDERATION WHEREOF, the Court was of
opinion that the Plaintiff is entitled to judgment in the full
amount sued for.
·wHEREFORE, it is adjudged and ordered:
(1) That the Plaintiff, the Board of County Supervisors
of Fairfax County, Virginia, a body corporate, do recover
of and from the Defendant, Shirley-Duke Apartments, Section One, a corporation, the sum of $8,201.25, with interest on
$2,733.75 thereof at the rat~ of six per centum per annum
from January 31, 1955 until paid; interest on $2,733.75 thereof
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at the rate of six per centum per annum from May 1, 1955
until paid; and interest on $2,733.75 thereof at the rate of
six per centum per annum from July. 31, 1955 until paid,
and the costs of this proceeding, to which action of the Court
Defendant by counsel excepted.
.
(2) Defendant, by counsel, having indicated its intention
to petition the Supreme Court of Appeals of Virginia for
a writ of error and supersedeas to the aforesaid
page 29 } judgment, and having requested a stay of execution on said judgment pending the action of the
Supreme Court of Appeals of Virginia upon said petition
for a writ of error and supersedeas, and in the event said
writ of error and supersedeas should be allowed, until the
mandate of the Supreme Court of Appeals of Virginia to
the Clerk of this Court; and said defendant having indicated
its intention to pay to the plaintiff the sum of $3,645.00 with
interest upon $1,215.00 thereof at the rate of six per centum
per annum from January 31, 1955 until paid; and on $1,215.00
thereof at the rate of six per centum per annuin from May
1, 1955 until paid; and upon $1,215.00 thereof at the rate of
six per centum per annum from July 31, 1955 until paid,
thereby proportionately reducing the amount in controversy.
It is therefore ORDERED that execution upon this· judgment order be, and the same hereby is, suspended pending the
action of the Supreme Court of Appeals of Virginia upon
the proposed petition for a writ of error and supersedeas
to the judgment order, and if said writ of error and S'u.persedeas be granted, until the mandate of said Supreme Court
of Appeals of Virginia to the Clerk of this Court herein;
provided, however, that the defendant on or before the 5th
day of June, 1956, file with the Clerk of this Court in this
proceeding a suspending and supersedeas bond as required
by and conditioned according to the provisions of Sections
465 and 477 of Title VIII of the Code of Virginia of 1950,
the amount of said bond to be $5300.00, if prior to the filing
of said bond defendant has paid to plaintiff the sum of
$3,645.00 with interest as aforesaid, and a certificate to that
effect is filed with the Clerk of this Court in these proceeding·s
by plaintiff or its counsel; otherwise the principal amount
of said bond shall be $10,000.00.
(3) The defendant having paid into the hands of the Clerk
of this Court with its special plea· at bar in the sum of
$4,860.00 as a proferred payment as in said plea specified,
and having requested permission to withdray said funds,
It is ORDERED that the Clerk of this Court do pay to the
order of The Greenwich Savings Bank of New York City,
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N. Y., the said sum of $4,860.0P beretofoi;e d~pqsp~ge 30 ~ ited by it as afore said with said specta.l ple~ qf
· defend~mt.

Enter~

HARRY L. QARRICQ, Judge.
Entered May 18, 1956.

'

•

'

· page 32 ~.

BOND.

'

KNOW ALL MEN BY THESE PRESENTS, that thr
undersignd, SHIRLEY"'.DUKE APARTMENTS, SECTION
ON~, INCORPORATED, acknowledges that it, its succe~sors
and assigns, are bound to pay to ~OARD Of COUNTY
SUPERVISORS OF FAIRFAX COUNTY, VIRGINIA, t1w
sum of $5,300.00;
The con¢1ition of this Bond is that:
·wHEREAS, the defendant in the above-entitled case has
indicated its intention to petition the Supreme Cqurt of Appeals of Virginia for a ·writ of Ermr ~nd Supersedeas to
the Final Judgment Orcler entered by this Honorable Oourt
on 1\fay 18, 1956 granting plaintiff a judgment against dr,fend~nt in the amount of $8,201.25 with i~terest as therei~1
specified; and where~s defend;mt has paid to plaintiff 011
account thereof the sum of $3,645.00 with interest on said
payment to May 31, 1956, leaving an unpaid principal balance on said judgment of $4,556.25 with inter.est thereon;
and whereas this Honorable Court has in said Order dated
May 18, 1~56, stayed execution on said judgment until entry
by this Coµrt of a :final order or judgment on mandate frqril
the said Supreme Court of Appeals of Virginia,
'
NOW, THEREFORE, if the said defendant shall file it.R
timely petition with the Supreme Court of Appeals of Virginia for a ·writ of Error and 811,persedeas to thr, aforesaid
Judgment Order, and if said ·writ of Error and S11per-sedeas
f!.re allowed and the said Fiµal Judgment Order of this Court
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entered on May 18, 1956 be reversed :finally by the Supreme
Court of Appeals of Virginia; or,
page 33} If the said Final Judgment Order of this Court
dated May 18, 1956 be affirmed or the petition for
said Writ of Error be denied or said appeal be dismissed by
said Supreme Court of Appeals of ,Virginia and defendant
pays to Board of County Supervisors of Fairfax County,
Virginia the balance due on said judgment with interest as
therein specified, and pays all damages, costs and fees which
may be awarded against or incurred by petitioners in the
Supreme Court of Appeals of Virginia and all actual damages incurred in consequence of the supersedeas,
Then in either event this obligation shall become null and
void, but other'\\ise shall remain in full force and effect.
SHIRLEY-DUKE APARTMENTS, SECTION
ONE, INCORPORATED.
By B. GORDON, JR., President.
(Seal)
Attest:
M. T. Craig, Secretary.

PEERLESS INSURANCE COMPANY~
By J. J. 0 'CONNELL, Attorney-in-Fact and
Resident Virginia Agent.
Filed Clerk of Courts, City of Alexandria, Jun. 5, 10 :17
A. M. '46.
EARL R. SULLIVAN, Clerk.

•

•

•
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•
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Filed Clerk of Courts, City of Alexandria, Jul. 16, 3 :56
P. M. '56.
EARL R. SULLIVAN, Clerk.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To : The Clerk of the Circuit Court of the City of Alexandria, Virginia.
Counsel for Shirley-Duke Apartments, Section One, Incorporated, the defendant in the above styled case in the Circuit Court of the City of Alexandria, Virginia, hereby gives
notice of appeal from the order entered in this case on May 18,
1965 and sets forth the following assignment of error:
That the judgment of the Court is contrary to the evidence,
and without evidence to support it, in that the evidence plainly
shows that it· was not the intent, purpose or effect of the
annexatio~ decree of January 1, 1952 to grant to the plaintiff thE! dght to charge defendant at the rate claimed in the
motion for judgment, nor was there evidence to support any
existing contractual obligation to the plaintiff by defendant.
CARL L. BUDWESKY,
Counsel for defendant.
ALBERT V. BRYAN, JR.,
Counsel for defendant .

page 36
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STIPULATION.
WHEREAS in this action and cases Numbered 783, 784,
785, 786 and 787, all filed by the above-named plaintiff in this
Court, the motions for judgment were identical with the following exceptions :
(a) No. 782, against Shirley-Duke Apartments, Section
One, Incorporated claimed the following sums as being due:
$2733. 75 plus interest from January 31, 1955
$2733. 75 plus interest from May 1, 1955
$2733.75 plus interest from July 31, 1955
$8201.25
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(b) No. 783, against Shirley-Duke Apartments, Section
Two, Incorporated claimed the following sums as being due:
$2700.00 plus interest from January 31, 1955
$2700.00 plus interest from May 1, 1955
$2700.00 plus interest from July 31, 1955
$8100.00
(c) No. 784, against Shirley-Duke Apartments, Section
Three, Incorporated claimed the following sums as being due:
$1863.00 plus interest from Jan. 31, 1955
$1863.00 plus interest from May 1, 1955
$1863.00 plus interest from July 31, 1955
$5589.00
( d) No. 785, against Shirley-Duke Apartments, Section
Four, Incorporated claimed the following sums as being due:
$2436.75 plus interest from January 31, 1955
$2436.75 plus interest from May 1, 1955
$2436. 75 plus interest from July 31, 1955
$7310.25
page 37
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(e) No. 786, against Shirley-Duke Apartments,
Section Five, Incorporated claimed the following
sums as being due :
$2382. 75 plus interest from January 31, 1955
$2382. 75 plus interest fr.om May 1, 1955
$2382.75 plus interest from July 31, 1955
$7148.25
(f) No. 787, against Shirley-Duke Apartments, Section
Six, Incorporated claimed the following sums as being due:

$2157. 72 plus interest from January 31, 1955
$2156.25 plus interest from May 1, 1955
$2156.25 plus interest from July 31, 1955
$6470.22
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AND WHEREAS, the special pleas at bar, answers, stipulations and exhibits were identical in each of the above-numbered cases, and the same were consolidated for trial; and
WHEREAS, judgment was entered on May 18, 1956 in each
of the above-numbered cases for the amount sued for; the
defendant in each case has indicated its intention to appeal
from said judgment; and each defendant has posted with the
Clerk a suspending and supersedeas bond, conditioned according to law and in an amount prescribed by the said judgment order; and
WHEREAS, it is the desire of the parties to this action to
consolidate all of said actions for the purposes of appeal,
NOW, THEREFORE, it is stipulated and agreed that the
said actions Numbered 782, 783, 784, 785, 786 and 787 be
consolidated for the purposes of appeal, and only the record
in action Number 782 be transmitted by the Clerk to the
Supreme Court of Appeals of Virginia in Richmond, :Virginia,
and that all pleadings, notices, assignments of error, designations of record to be printed and briefs shall be filed in
action Number 782, the judgments in the other five actions
Numbered 783, 784, 785, 786 and 787 to abide the judgment of
the Supreme Court of Appeals of Virginia with regard to
Number 782.
Given under our hands this 13th day of July, 1956.
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ROBERT J. McCANDLISH, JR.,
Counsel for plaintiff.
CARL L. BUDWESKY,
Counsel for defendant.
ALBERT V. BRYAN, JR.,
Counsel for defendant.

~

Approved and ordered filed July 16, 1956.
PAULE. BROWN, Judge.
Filed Clerk of Courts, City of Alexandria, Jul. 16, 3 :5G
P. M. '56.
EARL R. SULLIVAN, Clerk.
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CLERK'S CERTIFICATE.

I, Earl R. Sullivan, Clerk of the Circuit Court in and for
the city of Alexandria, Virginia, do hereby certify that the
foregoing is a complete record in case of Board of County
Supervisors of Fairfax County, Virginia, against Shirley
Duke Apartments, Section One, Inc., et al., containing all
pleadings, notices, assignments of error, designations of
record to be printed and briefs. I further certify that appeal
bonds have been duly executed in each case with approved
surety.
Given under my hand and seal of said Court this 7th day
of September, 1956.
Teste:
EARL R. SULLIVAN, Clerk,
Circuit Court, City of
Alexandria, Virginia.
(Seal)
A Copy-Teste :
H. G. TURNER, Clerk.
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