IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5107

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Monday the 12th day of October, 1959.

S.D. MAY, STATE HIGHWAY COMMISSIONER,
Plaintifi in Error,
against

BRU.CE MALCOLM, ET AL.,

Defendants in Error.

From the Circuit Court of Washington County

Upon the petition of S. D. May, State Highway Commissioner of Virginia, a writ of error and supersedeas is awarded
him from an order entered by the Circuit Court of Washington County on the 14th day of April, 1959, in a certain proceeding then therein depending wherein State Highway Commissioner was plaintiff and Brnce Malcolm and ·Pauline
Gertrude Malcolm weTQ defendants, no bond being required.
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page 23}

REPORT.
To the Honorable Thomas L. Hutton, Judge:
We, W. C. DeBusk, C. P. Bordwine, Jas. C. White, Bryan
Scott, and H. M. Elliott, Commissioners appointed by your
Honor, as Judge of the Circuit Court of Washington County,
Virginia, in the above styled proceeding to ascertain what will
be a just compensation for such part of the land (the fee
simple estate therein) of the freehold 'vhereof the above
named defendants are owners and/or tenants, to ascertain
what will be a just compensation for any and all easements
of access, light or air incident to the lands of the defendants
abutting upon that portion of a public highway embraced in
the Public Highways of the State and known as Project
8095-20, Route 81, in Washington County, Virginia, which
has been designated a Limited Access Highway, and for
such other property as is proposed to be condemned by the
State Highway Commissioner, and according to la'v to assess
the damages, if any, res~lting to the adjacent or other property of such owners or tenants, or to the property of any
other person that will accrue to such properties, respectively,
from the construction, reconstruction, alteration, maintenance, repair and operation of the aforesaid Public Highway,
do hereby certify that on the 7th day of August,
page 24 } 1958, ip accordance with decree of this court, having been duly sworn and instructed by the Court,
we, in the custody of the Sheriff of Washington County,
Virginia, did go upon said part of the land, the limits of
which sought to be condemned having been described to us
in the presence of the Court, and pointed out to us on the
ground as follows :
Being as shown on plans approved April1, 1957, a.nd lying
on both sides of the office revised Westbound lane and adjacent t.o the center of present Route 638 from the lands of
Gene Allen Malcolm at approximate Station 185+58 to the
lands of the Commonwealth at approximate Station 194+,33,
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thence lying on the Northwest (left) side of the said centerline and adjacent to the center of said Route' ·638' from the·
lands of the landowner at last said Station 194+33 to the
lands of Raymond S. Fleenor and .Eva Lou Fleenor at a
point opposite approximate Station 203+15, and containing
4.96 acre, more or 1ess, land, of which 0.53 acre is included
in the existing right of way and 4.43 acre, more or less,
is additional land, and being a part of the same land acquired by the landowner by deeds of record in Deed Book 197,
page 63, and Deed Book 206, page 342, in the Office of the
Clerk of the Circuit Court of said· County, and more particularly described in Certificate No. A 1559 of the Commonwealth of Virginia, recorded in said Clerk's Office in Deed
Book 313, at page 595.
And being the strips or parcels of land as shown outlined
in RED on Plans and· Survey of said Strips or parcels of
land, with profile showing grades, cuts, fills, trestles and
bridges, prints of which plans and survey, being Sheets .
Numbers .8, SA, 9, 9A, Project 8095-20, Route 81 in Washing. ton County, were filed in this condemnation proceeding,
marked ''Pauline Gertrude Malcolm1 and Bruce Malcolm.''
We also report that the line or lines upon which any and
all easements of access, light or air sought to be condemned
a reason of all or a part of ·said Public Highway
page 25 ~ having been designated a Limited Aceess Highway
were described to us in the presence of the Court,
as being shown in BLUE on aforesaid prints of plans and
survey, and pointed out to us on the ground,· and described
as follows :
·
From a point on the Northwest limited access line opposite
approximate office revised Westbound lane Station 185+25,
the lands of Gene Allen Malcolm~ thenee along the said proposed right of way line to a point ·opposite approximate said
centerline Station 196+97, the lands of Robert C. Denton
and Martha ·Denton.
Nothing herein contained shall be construed as denying
the landowner, his successors, heirs or assigns, the right of
ingress to or egress from any of the landowners' land which
abut upon any service road now or hereafter constructed by
the Commonwealth.
We do further report that after having made a view of
the land and property above described, we did then view the
residue of the adjoining and other property of the defendants,
and the property of any other· person affected by the con-
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struction, reconstruction, alteration, maintenance, repair and
operation of said part of said Public Highway, and did the:Q
return to the said Court and make a verbal report that we
had made the view as above described.
.We do further report that we did then sit as Commissioners
in open Court to hear such evidence as was presented for the.
petitioner and defendants.
WHEREUPON, after ·due consideration having been given
by us to our view of the premises sought to be condemned,
as hereinbefore described, and the residue of the adjacent
and other property of the defendants, the evidence and instructions, we are of the opinion and do ascertain that for the
fee simple interest in the said part sought to be condemned
the sum of Twelve Thousand :five hundred and
page 26 ~ thirty one and noj100 ($12,531 ..00) will be a just
compensation; that for any and all easements of
access, light or air incident to the lands of the defendants
abutting upon aforesaid Public Highway, or any part thereof,
sought to be condemned, the sum of None ($ None) will be
a just compensation; and that the damages to the adjacent
and other property of the defendants and to the property
of other persons who will be damaged in their property
by .reason of the construction, reconstruction, alteration,
maintenance, repair, improvement and operation of said
part of said Public Highway by the State Highway Commissioner, beyond or in excess of the enhancement in value
that will accrue to. such properties, respectively, from the
construction, reconstruction, alteration, maintenance, repair,
improvement and operation of said Public Highways are none
($none).
Respectfully submitted this the 8th day of August, 1958.
W. C. DeBUSK
CLAUDE P. BORDWINE
J. C. WHITE
BRYAN SCOTT
H. M. ELLIOTT
Commissioners.
Filed Aug. 8, 1958.
C. N. BOOTH.
page 27}
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DECREE.
On the 7th day of August, 1958, came the State Highway
Commissioner, by counsel; the defendants, by counsel; and
A. J. Arington, W. C. DeBusk, Claude P. Bordwine, James
C. White, Bryan Scott, W. G. Lester, Jr. and H. M. Elliott,
Commissioners appointed by a former decree entered in this
proceeding. ·The· Court RepO'rter, Ruth Jones Greiner, was
duly sworn as provided by law.
Whereupon the Commissioners were duly sworn and
examined upon their voi.r dire and all but W. G. Lester, Jr.
were found to be duly qualified to act as Commissioners.
The said W. G. Lester, Jr. was excused.
Whereupon, by agreement of counsel, A. J. Arington was
excused and the remaining ·five were by agreement of counsel
agreed upon as Commissioners.
Thereupon, the remaining five Commissioners, to-wit:
W. C. DeBusk, C. P. Bordwine, James C. White, Bryan
Scott and H. M. Elliott, did make oath before the Clerk of
this Court that they would faithfully and impartially ascertain what would be a just compensation for such lands
of the freehold whereof the above named defendants are
owners and/or tenants, and for such other property as is
proposed to be condemned by the State Highway Commissioner for the purpose of building a Public Highway thereon;
that they would award the damages, if any, resulting to the
adjacent and other property of said owners, ,and to the
property of any other person from the construepage 28} tion of said Highway, and would truly certify the
same ; whereupon the Court did instruct the said
Commissioners.
By agreement of counsel this cause and the cause of the
State Highway Commissioner v. Gene Allen Malcolm, infant,
et al., involving condemnation and the land involved being
in the same area, the Commissioners were instructed to make
a view of the two properties and then return to this Court
to hear such material and pertinent evidence touching the
issues involved as may be presented.
The Commissioners, in the custody of the Sheriff and with
representatives of both parties and the Judge, did thereupon
go on the properties and make a view of the same, and did
return to this Court.
Thereupon, by agreeJP.ent of counsel, that the evidences in
each cause would be heard separately, the evidence for both
parties hereto was, under oath, presented to the Commissioners in open Court, and counsel for both parties did
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announce that they were through with the presentation of the
evidence.
Whereupon the Court did instruct the Commissioners as to
the law applicable to the issues involved in the cause.
Whereupon counsel for the parties did argue the issues
involved before the Commissioners, and the Commissioners
did thereupon retire to the jury room, and after due time
did return to the Court and report in writing, signed by all
the Commissioner, that they did allow for the fee sim.ple
interest in the land sought to be condemned in this cause the
sum of $12,531.00; that for aU easements of access, light or
air they did allow the sum of $ None; and that for the adjoining and other property of the defendants and to the property of other persons who will be damaged in their property
the sum of $ None was allowed.
page 29 ~ Thereupon the Court did direct the Clerk of
this Court to mark the report filed and place it in
the papers in this cause.
Thereupon counsel for the defendants asked leave to file
exceptions to the report of the commissioners, which motion
the court granted and allowed ten days to file written grounds
of exceptions.
Enter this 12 day of August, 1958.
T. L. H., Judge .
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EXCEPTIONS TO COMMJSSIONER'S REPORT.
Now comes the defendants and respectfully excepts to the
commissioner's award in the above styled case on the following grounds :

I.
That the amount granted to your defendants for the property was manifestly unfair and of such a small amount to
shock the conscience of the court and should therefore be
set aside.
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II.
That from the evidence of the defendants witnesses and
from the evidence of the State Highway Commissioner's
witnesses, and from the admission of the commissioner's
counsel the defendants were entitled to damages; however
the commissioner disregarded completely these facts and in
the award did not award to the defendants any damages of
OJnlY kind which was contrary to the instruction of the court
and the evidence of both sides in this cause, therefore the
award should be set aside.
Respectfully submitted,

BRlTCE ~IALCOL1YI
GERTRUDE M:ALCOLJ\1
By Counsel.
RALPH H. BRUMET
Counsel for Defendants.
Filed August 15, 1958.

C. N. BOOTH, Clerk.
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DECREE.
This cause came on this 13th day of October, 1958, to be
heard upon the written exceptions to the Comm-issioners' report, filed on August 15, 1958, by the defendants, Ralph H.
Brumet appearing for the defendants, and ~T ohn A. Blakemore for the petitioner, upon the argument and la'v presented
by both parties, and upon the oral argument of counsel for
both parties.
Whereupon the Court, after due consideration of the ar~u
ment, tl1e law, and independent investigation of the law,
being of the opinion that the exceptions to the C_,ommissioners'
report are well taken for the reasons that the Highway Commissioner, hy all their witnesses, admitted that there were
damages to the residue of sa.id land of the defendants and
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that all the evidence clearly showed there were damages to
the residue of said land of the defendants, but the COllltmissioners allowed no damages, the Court, therefore, does
set aside said report and doth order that a new commission
be appointed to hear this cause.
It is further ordered that J. M. McRyburn, Sam C.
Copenhaver, I. M. Keller, H. B. Maiden, Spurgeon Edmondson, Marcus Talbert and J. T .. Lee, being freeholders and
residents of the County wherein the land is located, are
appointed Commissioners for resubmission of the case in this
cause, and the Clerk is instructed to summon the said Commissioners to be present at the Court House in Abingdon,
Virginia, on a date to be fixed, pursuant to law.
page 34 ~ To all of said actions of the Court the petitioner,
by counsel, duly excepts. This matter is continued
until the further order of this Court.
I ask for this.
Enter this 14 day of October, 1958.

T. L. H., Judge .

page 44
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DECREE.
This cause came on the 25th day of March, 1959; present
State Highway Commissioner, by counsel; defendants, Bruce
Malcolm and Pauline Gertrude Malcolm, by counsel; S. C.
Copenhaver, Spurgeon Edmondson, J. Mack Ryburn, H. B.
Maiden and I. M. Keller, commissioners duly appointed, qualified and sworn as shown by decree entered in this cause on the
17th day of December, 1958; Ruth Jones Greiner, Court Reporter, was duly sworn according to law.
Whereupon, the said commissioners were instructed by
the Court to n1alre a view of the property described in the
petition in this cause and to return to this Court to hear
such material and pertinent evidence as may be presented.
Thereupon, the commissioners, in the custody of the Sheriff,
with representatives of both parties and the Judge did thereupon go on the property sought t~ be condemned, as described
in the petition, and made a view of the same and did view
the remaining property of the defendants and did then re0
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tum to this Court and heard the evidence presented by both
parties under oath in open Court and counsel for. both parties
did announce that they were through with the presentation
of the evidence.
Whereupon, the Court did instruct the commissioners as
to the law involved in this cause and counsel for both parties
did argue the issues involved before the commissioners ; the
commissioners did thereupon retire t() the jury
page 45 ~ room and after due time did return to open court
and did report in writing, signed by all the commissioners, that they did award for the fee simple interest in
the land sought to be condemned in this cause the sum of
$12,000.00 and that damages to the adjacent and other property of the said land owners and to the property of other
persons who will be damaged in their property by reason
of the construction, reconstruction, alteration, maintainence,
repair, improvement and operation of said part of said public
highway by said State Highway Commissioner beyond or in
excess of the enhancement in value that will accn1e to such
properties, respectively, the sum of $1,700.00.
Whereupon, the Court did direct that the Clerk of this
Court mark said report filed and place with the papers in this
cause.
Whereupon, counsel for the petitioner ·requested the time
of ten days from date of report in which leave may be granted
to file exceptions to said report, which lea.ve the Court
granted.
Enter this 6 day of April, 1959.

T. L. H., Judge.

page 46
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DECREE.
This cause came on this day to be heard upon the ori~inal
papers duly filed herein and previously read and considered,
the Report of Commissioners, and was argued by counsel.
The State Highway Commissioner, the petitioner herein,
by counsel, moved the Court to reconsider the action of the
Court in setting aside the report of the :first group of Commissioners in this cause and to confirm their report duly
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filed on the 7th day of August, 1958. The Court expressed
opinion that his ruling in setting aside the original report .
was correct .and doth therefore ADJ.UDGE, ORDER and
DECREE that motion of the petitioner, by counsel, be, and
the same is, hereby overruled, to which action of the Court
the petitioner excepted.
It appearing to the Court tha.t no exceptions having been
filed to the Report of Commissioners and that the said Report of Commissioners having been filed 1nore than ten days,
the Court is of opinion that the said report of the said Conlmissioners should be confirmed and doth therefore ADJUDGE, ORDER and DECREE tha.t the said report of said
Commissioners be confirmed in an things.
And it appearing to the Court that the State Highway
Commissioner, the petitioner herein, pursuant to order of
this Court entered on the 14th day of October, 1958, of record
in Chancery Order Book 34 at page 333, did pay
page 47 ~ to the defendants the sum of $12,531.00 and that
the Com.n1issioners in this ·cause have ano,ved the
total sum of $13,700.00 for the value of the land and damages
it is therefore ADJUDGED, ORDERED and DECREED
tha.t the State Highway Commissioner pa.y to the defendants
the sum of $1,169.00, being the difference between the amount
already paid and the award of Commissioners aforementioned
with interest at 5% on $913.00 from the 23rd day of May,
1958, being the difference between the award of Commissioners aforesaid and the sum of $12,787.00 'vhich was. the
amount of Certificate Number A 1559 of record in Deed
Book 313 at page 595.
Thereupon counsel for the State Highway Cmnm.issioner,
the petitioner in this cause, excepted to the ruling of the
Court in overruling the motion to reconsider and confirm
the report of the first group of Commissioners and in confirming the report of the second group of Commissioners and
the entering of an order directing payment of $1,169.00 with
interest, being the difference betw·een the reports of the
separate groups of Commissioners and indicated his intention of making application to the Supreme Court of Appeals of Virginia for an a-ppeal or a 'vrit of error.
Thereupon the Court did AD.JUDGE, ORD·ER and DECREE that the execution of judgment herein he sus-pended
for a period of sixty days from this date in order that the
Petitioner may take an appeal in this cause.
Enter this 14 day of April, 1959.
T. L. H., Judge.
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NOTICE OF APPEAL.
You are hereby notified that the State Highway Commissioner will apply to the Supreme Court of Appeals of Virginia for a writ of error and supersedeas from the final decree entered in the captioned cause on the 14th day of April,
1959.
ASSIGNMENT OF ERROR.
You are further notified that ·the undersigned will rely
upon the following assigment of error:
The Court erred in setting aside the report of the first
group of commissioners filed herein on the 8th day of August,
1958.

S.D. MAY
State Highway Commissioner of
Virginia
By Counsel.
BLAKEMORE & McCRARY
Abingdon, Virginia.
Counsel for State Highway Commissioner
of Virginia
By JOHN A. BLAKEMOR.E
Filed Jun 12, 1959.
KATHERINE G. MOCK, D. Clerk.
Circuit Court Washington
County Va.
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The following cause came on to be heard on this the 7th
day of August, 1958, before the Honorable T. L. Hutton,
Judge of the Circuit Court of Washington County, and a
commission of five.
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The court reporter, Mrs. Ruth Jones Greiner, was duly
sworn. The commission of five was duly sworn.
Following the opening statements in the case of State
Highway Commissioner v. Gene Allen Malcolm, et al, the
opening statements in this case were made as follows.
Mr. Blakemore: If the Court please, and you gentlemen
of the commission, this lies right here on the line right on
the map (indicating), and is the same as that line. (indicating), and is the same as that line (~ndicating) right there.
In other words it ties .right on in. This line is the· line of Mr.
Bruce Malcolm and his wife. The south line of his land
follow~ the old Island Road which you saw in the other case,
turns up this way, and the new highway crosses the old
Island Road. The Island Road goes on and then comes back .
around out at that place. The new road will be a new section,
a new service road, which is a continuation or relocation of
the old Island Road, goes right on through this way and on
the south side of Wagner Road, as I remember. The service
road that was spoken of there continues on here and ties
into another road that comes in there, and then comes on
out and continues right on through and ties in
page 2 } with the Wagner Road out near the Baptist
Church, Island Road Baptist Church.
Mr. Bruce Malcolm's land is a very small narrow neck
on the east, gradually widening until it ties into the land of
his son and mother. The total area in that land is 4.96 of an
acre, of which .53 is in the existing Island Road and on
which the department of highways and you and I now have
an easement to travel. The Highway Commissioner desires
to. convert that easement to complete ownership of the fee.
It leaves net of 4.43 acres on which there is no easement
and no question. It is the land that the Highway Commissioner desires to take.
I think you will see the land. Mr. Malcolm has a store
building, as I remember it, right there at that point (indicating). There is an old-there is a two-story frame building, I believe it is log, but I am not right sure, the north
line of the right of way line goes right through the south
edge of the building, and, of course, it will ruin the building.
I don't believe there is any other-I don't see any sign
of any other building there on it. There may be something
else, but that is all that I see and all that I know of in the
way of buildings along the line. You will see the line when
you get there and can then make your own estipage 3 } mate of 'vhat you see and you can hear the evidence when you come back here. Thank you.
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Mr. Brumet: If it please the Court and you gentlemen
of th\e commission, as Mr. Blakemore has pointed out,
Bruce's property, Bruce's and his wife's property adjoins
this of Gene and Bruce's mother. As I said before, this road
here, this service road, which is in here, will stop, as we
already discussed down here, and just stop, not go on
through to the Gate City Highway as it is now.
Bruce has a store, at which he sells all kinds of store
merchandise, and he also pumps gas at this point right here
(indicating). He has lived out there over fifteen years. ·His
dwelling house is right here (indicating). That is his dwelling house. Of course that is him and his wife, and he has
eight children. They have lived on this piece of property
here. He has got a little farm land back up here that he has
farmed, some chickens and so forth, some cattle, and then
he has used the store here to sell merchandise out of. His
wife has worked in it and his children have worked in it
and he has worked in it.
This, of course, will take the store completely. Now this
building here is a block building-! mean is an old log
building over two hundred years old. It has been sitting
down there for quite a while. It is a two-story log
page 4 ~ building, and, of course, the highway will take this
also.
The Court: What is the log building used for?
Mr. Brumet: It is not used for anything except storage
at the present time, your Honor.
In this section here, there are some trees, some fruit trees,
as yon will see when you get down there. Yon will note that
this line comes up here. The old road was here, swung
around this direction from the house (indicating). You will
notice this new proposed ·road comes up here and it cuts
back up, way up to the corner of his house. I think about
28 feet from the corner of his house to here, and then it
swings back up here, comes on back and around here (indicating). In other words, it just completely takes his yard,
with the exception of about 28 feet on that corner there.
There is a creek that runs down here and this creek he has
access to and there is some property that he owns over here,
about eleven acres (indicating). He has been using this
creek right in here to water this land.
When this construction is completed, he will be cut out
of water from this eleven acres of land which is here. He will
still have the stream, of course, by his house, but as I understand it, there will be a culvert built in here so that the water

14

Supreme Court of Appeals of Virginia

runs along under that culvert. You will have no access to
water under this culvert at all.
page 5 } In addition to this, this fill which comes in here
in front of his house will be 3, 31;2 or maybe 4
feet high. What is being done, of course, is that Bruce, with
his children and his home here, is then going to be subjected
to not only the super highway in front of his house, but also
an access highway which comes up here and takes practically
eve·rything in his front yard, with the exce,ption of 28 feet
from that corner there, takes some of his fruit trees, takes
his store and his gas station there, takes his house, his old
log house and which then, of course, stops the road on down
here at this section, which he has no way of getting out to
the south, so he will have to come all the way back up here,
past Mr. Farris's place, which is some conside-rable distance
up here-I would say a half-mile or a mile-and come back
through Wagner Road, down this way, in order to get out.
Of course, we certainly see substantial dan1.ages. I don't
think any of us are wanting to hold back the wheels of
progress. We all want good roads. Nobody questions that.
But the·re is in this particular case a substantial damage.
I guess when Bruce originally bought this property he
thought he was building out in the country 'vhere nobody
would ever bother him, raise those eight children and raise
his cows and chickens and hogs, and all kinds of
page 6 } regular country man's living. Now he finds out that
not only is the city catching up with him, but the
main highway has caught him as well. You can see when you
go down there what that will mean to him in the ·way of his
damages to his property and damages to the rest of his
property.
The Court: Now, gentlmnen, does that conclude the
opening statement in each particular case7 Does anyone
else have anything else to say?
Mr. Blakemore: If the Court please, there 'vas one thing
that was mentioned. Mr. Brumet mentioned that the service
road on the north did not go to and tie into Route 58. That
is correct. But the service road on the south does go down
and tie into Route 58, so the people living on the north side
of this road will have access to that service road and go
up just a short distance beyond this point shown on the
map, get in there and go back down to 58. It will be some
distance, but not a very long distance that they will have
to go extra.
The Court: Now then, gentlemen, we are about ready to
go down theTe and view the premises. I am going to tell
you this, just as a matter of law, what to watch for, when
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..you hear the evidence and the gentlemen's presentation and
.the: argument. you have got three things· here to consider,
. and· I call your attention especially to two at this
·page 7 ~ time.
·
You will be given a report at the conclusion to
fill out some blanks, one of which is for the value of the land
taken-in one case a certain number and in the next case a
lesser amount. For the amount taken, here is what the law
is. You will be instructed more fully at the conclusion, but
for your information and for your understanding of the
evidence, I am going to tell you this. For the value of the
land actually taken the true test is the fair market value
of the property at the tim~e of the taking, conside·ring its
adaptability and suitability for any legitimate purposes,
having regard for the existing business or community or
such as may be reasonably expected in the near future.
Expressed in substantially the same way but in a little different language, expressed in another 'vay, it is the present
actual value of the land with all of its adaptations to general
and special uses, not, however, its prospective or speculative or possible value based on future expenditures and improvement that is to be considered.
You will hear the word what was the fair market value,
and that is the test. What is the fair market value of the
land taken. That is the amount that they actually take and
'vhat is the fair market value of the land at the time of the
taking for a.ny available purpose. Now then you
page 8 ~ will have another thing that yon will hear a whole
lot about and that is damages to the residue beyond any benefits, and you shall award the damages beyond
any benefits for the residue, if any you find. No'v the
m,easure of damages to the residue of the land not taken
is a difference in value before and immediately after the
taking. In ascertaining such damages, you may consider
every circun1stance present or future which affects its then
value. However, remote a.nd speculative profits and advantages are not to be considered.
Then you will hear a third thing about this being limited
access way, and you are seeking, I take it, :M~ajor, in this
particular case to take the easement of light and air and
so forth?
!fr. Blaken1ore: If the Court please, the north line of
all this property is north of the service road. Therefore,
there is no question of access or light or air.
The Court: All right. We won't go into that.
No'v then, that is for your benefit. One further instruction.
You gentlemen will be taken down there by the sheriff. You
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are ~upposed to stay together. You are not supposed to accept any gift, not even a ciga:rette, from any of the parties
.
in interest. Just don't talk to them, don't have any
page 9 ~ ~onversation with them. If some of these good
people invite you in for lunch, or dinner, and in
some instances as I have pointed out, on cold days it has
been known that some offer them a drink of refreshmentnow we can't accept those. The court and gentlemen of
counsel wtll accompany you.
Keep yourself free and clear of those things, ~nd we won't
have any trouble along that line. I am going to instruct you
to keep together.
Major Blakemore has a right to be there with two representatives in this ease, without ·objection, of the highway
department. ·They will point out down there the limits of the
way, what they seek to take and the buildings and the general condition of that particular land. Likewise the defendants have a right to be present both by their counsel and
the land owners. They will point out there on the ground the
things they want you to see.
We will take the evidence up here. Mrs. Greiner has a
machine there that she can't very conveniently carry, and
so it is much better to hear the evidence here in the court
room.
You gentlemen then will go to which place firstY
Mr. Nicar : I believe we will go to Mrs. Virpage 10 ~ ginia Malcolm's place :first.
The Court: Will you lead the 'vay?
Mr. Nicar: Yes.
(Thereupon, the commissioners were taken to view the
land in question. Upon their return the evidence was presented in tlie case of State Highway Commissioner v. Gene
Allen Malcolm, et al. The following day, August 8, 1958, the
evidence was presented in the case of State Highway Commissioner v. Bruce Malcolm and Pauline Gertrude Malcolm.)
The Court : You may call your first witness.
Mr. Brumet: Your Honor, we have a witness :who has
not shown up as yet, but I am sure he will be here.
The Court: All right.
Gentlemen, in order to expedite matters, can it not be
stipulated that in this particular case, without repeating it,
it takes 4.96 acres, ~53 of which is in the old highway. Is
that correct! 4.96, .53 of which you have an easement! It
is also agreed Mr. Niear has been with the Highway De-
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partment a number of years and is an expert on land values.
Is that agreeable!
Mr. Brumet: Yes, sir. I wouldn't challenge that at all,
your Honor.
The Court: All right proceed.
page 11

~

JOHN W. NICAR,
having been duly sworn, was examined and testified as f()llows :
DIRECT EXAMINATION.
By Mr. Blakemore:
Q. Mr. Niea.r, will you :first please explain the engineering
features of the land proposed to be taken for the road to the
commission.
A. In this instance we are proposing to take 4.96 acres of
land, .53 of which is in the existing Island Road and easement,
making a net take in fee of 4.43 acres.
The Court: Let me correct that. Not the net in fee, the
net in fee is the whole, .53 is the easement, you are talring the
fee and 4.96 Y
The Witness: Yes, sir, taking the fee and .53.
The Court: Making a total of 4.96, but you have got an
easement over .53 of it Y
The Wit:g.ess: That is correct, yes.
The Court : You are taking new land of 4.43 7
The Witness: Yes, sir, that is correct.
The Court: Proceed.
The Witness: As we pointed out on the· ground there are
four roads actually to be constructed, two service roads, we
will call one the north service road and the other
page 12 } the south service road, and then the two main lines
in the center.
M·r. Malcolm's property joins his mother's property and
son's property on the west at this point (indicating), just a
few feet east of the concrete block dwelling belonging to and
occupied by his mother, and extends to out here beyond the
·Clayman Valley Road which is a secondary road located at
the store building, and his presently occupied dwelling, and a
narrow strip extending on ont the Island Road some 400 feet
beyond his dwelling to the east.
These two main super lanes, of course, will be restricted as
to access from ]!r. 1\!Ialcolm, but in order to replace the exist-
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ing road and existing facility, we have provided this north
service .road, which will be paved with 20 feet of black top
surface, and he, of course, can have access at any point there
that he desires.
The grade& ~djacent to the service road fit superbly to the
adjacent lands. There is no excessive cut or excessive fill. On
the west at the property line there is, ·as has been stated before, about a 5 foot fill. It comes out of that pretty rapidly
here~ and there is a very slight cut through this section, and a
very slight fill then as we come down in front of the
page 13 ~ old log dwelling· and on the side next to the remaining· property, there are perfect grade points. The
ground comes together as shown by these cross sections here,
and then as· we come on across in front of the existing store,
there will be a 3 foot fill at that point, which is not objection_able at all, in my opinion. Coming across here in front of the
·dwelling here there is about a 2 foot, 2 to 2¥2 foot fill in front
of his dwelling over the existing· Island Road, and that grade
will blend in perfectly with his present yard elevation back
just a few feet from the present road. This narrow strip then
-'runs from the ce11ter of the Island Road over here just a few
·feet on down to the property of his neighbor to the east, who
is Mr. R.aymond Fleenor and Eva Lou Fleenor.
The Court: While on the engineering features, what happens to the little creek that runs along near the store there?
The Witness: The creek that com~es down out of Olavman's Valley and parallel to this little Clayman's Valley Road
is to be carried underneath the north service road in a box
culve·rt, a double 8 x 4 box. That means 8 feet horizontally
and 4 feet vertically, double barrel affair, two ·barrels being
8 x 4. The water from that creek is carried over into the center
of the right of way, or between the east bound lane
page 14 ~ and the west bound lane of the super road and
carried on eastward in tha.t median strip. That
water is removed fro1n the front of that store building a.s it is
now, to be carried straight across instead .of turning to the
east and going under that little wooden bridge and down the
•
public highway as it now runs.
The Court: It was suggested during the opening statement, Mr. Nicar, that eleven acres would be cut off from the
water there on the east. Is that true or notT If so, just tell us
this.
The Witness : This boundary here will be cut off from this
branch, (indicating) as it now runs. It now runs down the
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public road and whether or not a part of it is on Mr. Malcolm's
property, I don't know.
Mr. Brumet: I object to that, your Honor. We contend
that it is all on our property and none on the public road.
The Court: He said he didn't know. Objection overruled.
Go ahead.
The Witness: I do know that it hasn't been fenced in to
that property for a good many years, to my personal knowledge. But that water will be removed. That branch will be removed from that point and placed in a culvert.
page 15 r 'Xhe Court: It goes directly underneath the new
highway?
The Witness: Yes, sir.
The Court: It doesn't turn east like it does at present?
The Witness : No, sir, it ·will not. '
The Court: All right, proceed.
Right there~ while I am on that, how close does the new
road, the service road on the north, come to the dwelling
where 1\fr. Malcolm lives Y What distance?
The Witness : The closest point that the right of way line
comes to this dwelling, that is of the service road proper, will
be about 41 feet. Now there is a little widening going up this
ClaYman's Vallev R~ad to t3lear the site distance there on
that corner.
..
The Court: How close will that come Y
The WitneRs: The closest point of that line from his dwellin~· will be about 18 feet. I beg your pardon-a little closer
than that-aJ1out 15 feet.
The Court: All right, proceed.
By Mr. Blakeuwre:
Q. Any other engineering features, Mr. Nicarf
.A. I believe not, except that this line coming from the Gene
Malcolm line up here as can be seen is fairly unipage 16 r form. There is one place widening a little here just
east or west of the old log dwelling. There is a
slight cut there, and then beginning to fill slightly as we come
on down here.
The Court: Mr. Nicar, that little road that we saw there
yesterday between the house and the store running north, that
won't be disturbed, but wili intersect with the new service
road, is that correct?
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The Witness: Yes, sir, that is correct. That little bridge,
the wooden bridge that has been placed there will be removed,
and there will be a connection built, tying in with the existing
grade of that little secondary road some. hundred feet back up
the road to tie in with this 2-% foot fill that will be out on the
new service road.
'
The Court: How far east or west will Mr. Malcolm have
to go underneath or over top of 81 7
The Witness : In order for Mr. Malcolm to travel eastward
as he has always done, he will go down this service road and
proceed directly east goin~ over the overpass at Wagner
Road.
The Court: At what distance away from his home f
The Witness: That is a distance of 1800 feet.
The Court: Can't he go west how far on the
page 17 ~ service road Y
The Witness: He can go west on the service
road back to Leonard '!'own, but this is the end of
it. If he desires to go west from his home, he has to go east
1800 feet, go under the super lanes and come back west on the
new service road on the· south.
·
By Mr. Blakemore:
Q. Anything else, Mr. Nicar, of an engineering feature!
A. I believe that is all from an engineering feature.
Q. Mr. Nicar, have you examined the land, the buildings,
with a view of values 7
A. Yes, sir, I have. .
Q. Will you please tell the commission what you have found
in your appraisal of values. First, of the land.
A. In this case I didn't consider too much value in the easement or the fee under the easement that we already own, because that is a road that has existed there for 150 years, and
there is no question but what we have some kind of title to it.
So I figured the value of that in wi.th the value of the 4:.4:3
acres of land taken, in appraising that land at $1700 an acre.
The Court: What would that give u~ f
page 18 ~ The Witness: That amount.s to $7531, 4.43 at
.
$1700, which is the amount that we have appraised
for this front land. In this particular instance this involves
practically altogether front land, and we computed the whole
area there at $1700.
Then we have the store building that will be taken, pr~ctic
ally all of it. There is just a little jib corner left on Mr. Mal-
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· colm 's land, but we propose to pay for the whole thing, and I
have determined that to rebuild that building in a more suitable location there near that corner would be $3800. It is a
concrete block building, not too elaborate. I think $3800 would
adequately take care of it. Then the. other improvements
taken, there is this old log dwelling here. We don't take it all.
We barely tip the western corner of it. We have shown here
on this print that the porch is to be taken, but the porch has
been removed or fallen down long years past. Maybe Mr. Malcolm moved it, I don't know. But the west corner of that building will be touched barely b;v the line. Technically, it is ours,
and we are proposing to pay for its removal. I estimate that
$500 would be a fair thing for that. I doubt seriously that it
will ever have to be removed or that it will be removed since
the encroachment is so very, very slight.
page 19 ~ The Court: I don't think that it is proper,
whether it will or will not. If he takes it, you
ought to pay for it.
The Witness: I have estimated $500 for the removal of it
and to gel. it out of the way of this very small encroa~hment.
Yes, sir.
The Court: Any other improvements?
The Witness : There are no other improvements taken,
to my knowledge.
There is a matter of water in this 'lower bounda.ry that we
have just been discussing where the water runs down along
side of the road and in the road. I estimate that the water can
be put into that field at any convenient spot there most for
$300.
The Court: That would bP on the damages, wouldn't itf
The Witness: Yes, sir, that is damage.
The Court: What is the total for the land and improvements!
The Witness : Well, the total of land and improvements
would be $7531 for the land, $3800 for the store and $500 for
the log building. That is a total of $11,831.
Then in the way of damages I figure there is
page 20} damage, not offset by enhancement. I think for the
most part the inconvenience of travel is offset by
enhancement by reason of improving this road over and above
what it is now. I will .elaborate more fully on that fact, by
reason of that whole area adjacent to that little creek is subject to flood. Water has been in that store building, to my
knowledge, has been all over that area, in front of it. The removal of that old bridge, whieh is clogging that water up, and
carrying it on away from there will be an advantage.
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Outside of the damages and inconvenience that will result
there, he will have this water loss, aiJ.d the water loss can be
reconciled for some $300. About $200 for piping it down there
from this branch and $100 for building a trough in that corner, if he ever wants water in that boundary. It is not being
used in it now, and to my knowledge I don't know when it
ever was.
Then, of course, you have the moving of his business out
of there. He will have to 1nove. that stock that he has in his
store, move it out and store it for a little wl].ile somewhere,
and then put it back into the new building, and that I :figure
will amount to about $300. Whether or not he has a water tap
over there, I am not sure, but I assume that he has a water tap
to his dwelling from the Goodson-Kinderhook line.
page 21 } If he does, that 'vill have to be restored, and that
will cost about $100 to provide conduit and permit
for that, for running that line back over to his dwelling. So
that makes a total, in my opinion, as to damages to the residue
not offset by enhancement of $700, · I believe that the total
there would be $12,531, and I think that is adequate compensation for the land that is to be taken, the removal of improvements and the damages to the residue, if any.

By Mr. Blakemore·:
Q. Mr. Nicar, have you considered- the residue as to what
position it lies in reference to the new service road that will
be built along there?
· A. Yes, sir, I have considered that as an enhancement, because he has some-he will have some real nice land left
adjacent to that service road, and as I pointed out before, the
grades are easy and access can be had at most any point along
the whole stretch of road.
Q. How much value of enhancement do you figure is there f
A. \V ell, it will increase $500 an acre of land to $1700 an
acre of la.nd there on this front strip. I don't think there is
any question about that. In my opinion we are buying the
$1700 acre land here and this back, in my opinion, is about
$500 an acre, so the enhancen1ent there on that
page 22 } basis will be $1200 an acre there· for about five or
six acres.
Q. Anything else you want to tell the commission T
A. I believe not, sir, I think that covers it pretty thoroughly.
' Mr. Blakemore: Take the witness.
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CROSS EXAMINATION.
By 1\tlr. Brumet: ·
Q. Mr. Nicar, I was interested in your comment of water
in the store. The bridge that you speak of, that is a state
owned bridge, isn't it Y
·
A. Yes, sir. it is.
Q. There have been numerous complaints to you about repairing that bridge so that water could be taken care ·Of, by
Mr. ~falcoh~, haven't theret
A. Yes, and there have also been numerous complaints
·
about the trash in the ditch and stopping it up.
Q. That is a problem that is not Mr. Malcolm's, that is a
problem of the State Highway De.partment, isn't it, of taking
care of the bridge?
A. Our problm to take care of the bridge, but I think both
parties are concerned.
Q. You are not trying to say that the fact that the bridge
J1asn 't been taken care of is the duty of Mr. Malcolm, are
you?
page 23 ~ A. No, sir, I don't say that.
Q. Then so far ns water being in his store and so
far as the situation out there now is concerned, you could have
taken care of that wate.r situation by an adequate bridge in
there at the present time when leaving his land just like it is,
couldn 't you?
A. No; sit. I don't think so because you are requiring that
water turned 90 degrees, and that is a pretty hard thing to do.
Q. ~T ust for the purpose of the record, it is true, is it not,
that l\.fr. ~Ialcoln1 does have a store here and that at the
present time it is possible to go all the way through to the
G.ate. City Highway to tlw west and all the way through, of
e.ourse, to the north to Abingdon Y
A On the Island Road, yes, sir.
Q. And that after this proposed taking of land is completed,
that h<' will not ~1e able to get out to the Gate City Highway
to tl~e WPst, it will be a closed road? In other words a dead end
road?
·
A. Tl1at is correct.
Q. Now I believe that ye~terday in your testimony you said
that the land belonged to Mrs. Malcolm, so far as you were
concerned and in your opinion, would be valueless for business
or practically so.
page 24 ~ A. Well, I don't think I stated it that strong, but
I didn't see much business potential to it.
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Q. So whenever you take Bruce Malcolm's store, which has
been operating here, and put this into a dead end road, then
it would be fairly safe to assume that he couldn't operate that
store that way, wouldn't it Y
,
A. No sir. I think that he can still operate there because he
is at the junction of a road; and there are a lot of people to
travel that ·road.
Q. Wliat about his gasoline business, would it be affected Y
A I presume any of his business would be affected in one
way or the other.
Q• Have you figured that in damages when he moves his
sto.re back up there! What damages, if any, have you allowed
for the loss of business he would have in the store 7
A. We don't figure any loss of business damages, Mr. Brumet. In fact, the highway department can't be responsible for
his business. It may all stop tomorrow. That is speculative.
Q. You are putting him out of the store l>usiness, according
to what you have just testified toY
A. No, sir, we are making him an allowance to build another
store there at that point.
page 25 ~ Q. You have suggested that he build that store
at the same point, even though according to your
own testimony it would be physically impossible or practically
so to operate at any profit.
A. No: sir, I didn't say that. I don't know at what profit he
can operate in the future, but I presume that he can get about
as much out of it as he is getting out of it now.
·
Q. You do assume thatY
A. Yes, sir.
Q. You assume that he could sell gasoline, could sell to the
other people down in here just as well as he sells now to all
customers!
A. I think about 99 per cent of his business is purely local,
and if people still desire his services, they will go to him.
Q. Do you know that or do you just think that'
A. I arp pretty sure of it.
Q. I was also interested when you talked about this right of
way within 18 feet of his house, I was interested in seeing
whether you would testify as to any damages to his residence
there. Did you allow any damage to his house by the fact that
you are moving that line within 18 feet of his ho~se and this
about 28 feet in front Y
page 26 ~ A. About 40 feet in front, I believe.
Q Whatever it was.
A. No, I don't figure that his house is damaged. In fact, I
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think it is enhanced. In the first place, by removing a dirty,
dusty mess from in front of it, and another thing, by getting
that water from in front of that you have to cross to get to it
and removing the unsightly bridge and making a neat :fill that
will tic· in with the existing level of his yard, I think the house
will be improved, general appearance.
Q. In other words, in your opinion, putting a road or a right
of way, grading out of the yard where you have only got 18
feet from the corner of it and it goes at a.n angle right across
his yard, in other words practically taking all of his front
yard, in your opinion, makes. no damage to his house Y
A. I don't agree that we are putting the road that close. We
own 15 feet there now from the c~nter of thi§! travel way w~ch
would put the line now right here (indicating), 15 feet off the
center of that Clayman Valley Road.. So you see, there is a
very little difference there.
Q. When you grade· out here, you have graded out his front
yard, haven't you Y
A. No, sir, we are not going to grade it at all.
page 27 ~ There is a little fill section.
Q. You are taking it there to do with whatever
you want toY
A. A very small corner of the yard for a little fill section,
ves, sir.
· Q. You have talked about this 20 foot road.
A. Yes.
Q. The road they have got down there now is a hard surface
road. isn't it?
A.· For the most part. Part of it froze and blew up last
winter and does every winter, and it is dusty and b~d.
Q. Why is it that the State Highway Department does not
do something about this road or has not done something about
it., if it is in such a deplorable condition?
A. The general county funds don't permit us to improve all
the roads like we would like to have them improved. The traffic
count on that one is not as l1igh as it is on some of the others
in the county, and we 1;1re fortunate in having this money available so we can build them a new one down there, because it is
90 per cent federal money and 10 pe.r cent state.
Q. So far as Bruce Malcolm is concerned, it isn't his fault
that you l1aven 't built a 20 foot black top road
page 28 ~ down there 7
A. No, sir, I don't believe it is.
Q. At the present there is a 12 to 14 foot black top road, no
n1atter what its condition may be, isn't there 7
·
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A. I think a part of it is broken up at this point~ It isn't
there right now. Part of it is covered up with mud from flood
water, but there is some pavement there, yes.
Q. This ostensibly, from all outward appearances it shows
on your state map as being a paved road and as I believe you
testified yesterday, is subject to quite a bit of traffic from
trucks, isn't that correct?
A. Yes. Quite a few cut through there going home from
work.
Q. That is right, and quite a few of those people who cut
through there would ·have the ability to stop at Bruce Malcolm's store and buy gasoline or groceries or anything of that
kind, wouldn't they?
A. Most of the people who go through there go through at
a time of day when they are not bothered about stopping too
much, they are going l1ome to supper or going to work in the
morning.
Q. The potential of those people would be cut off by the
taking of this land, making this a closed road Y
page 29 ~ A. The thing still would be in full view, and if
they had need for those services, I think they would
go 1800 feet and come back there to get them, particularly
since most of it is local. Correct me, if I am wrong.
Q. As I understand it, so far as damages are concerned, you
are saying that the only damages that this man has suffered
has been the loss of this wate·r that you value at $300, right?
A. That is correct.
Q. That 'vater at the present time runs all the way down
along this strip of road, doesn't it, covers that entire eleven
acres tl1ere at any point that he wants fenced in?
A 1\fostly in the road.
Q. All right. sir. You value that at $300. Where does that
$300 nut that pipe.? You have to pipe it from right here( indirating). Could he pipe it clear back over here at the back
side of his place for $300?
A. lie could pipe it ove-r there in an open ditch and let. it
run on down tlwre, if he wanted to, plow a furrow down there.
Q. Where would it go then?
A Go off in the ditch and eventually come back in the drainage that we have in the side drain.
page 30 ~ Q. You mean to run back down this way (indicating) Y
A. No.
Q. How would itrunT
A. We ha.ve a. pipe proposed right here un.der tl1e service
0

0
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road to take care of all the surface drainage right here (indi!..
eating). It could come out here and go down this ditch and
come right in here.
Q. You notice that this property in here, part of it is a
little hilly. He couldn't do that by gravity, could he t
A. Yes, I think so.
Q. Suppose he couldn't do it by gravityt
A. I am sure he can.
Q. You are sure he can 1
A. Yes. I went up here and determined from this branch
elevation that this water can be taken over into that boundary
with very little fall.
Q. How much pipe did you allow him 7
A. Well, it will take about 300 feet.
Q. That is $200? I don't know what pipe costs. Is that $200
worth of pipe?
A. About, yes, sir.
Q. And a hundred dollars for labor?
.A Hundred dollars to build him a trough.
page 31 ~ Q. What about labor Y
A. Well, that includes the labor, labor and materials, $300 is pretty good.
Q. At that point he would have water in here and a trough
somewhere, but you are not prepared to say where?
A. That water is not available to the whole length of that
boundary as you state it is, because as you get down here, it
gets more out in the road, and I am sure all of it down that
way is in the public road. There is a little of it spreading over
beyond the 15 foot right of way there in a place or two and
would be available. But there are several places that it is not.
Q. Now the other damage that I think you mentioned was
moving his stock of groceries O'Qt of the store here and you
value that at $3007
A. That is correct. I think it would be inconvenienced about
that amount, moving that stuff out of th~ building into the
ne,v. He could build a new building and leave it in the old one
until he gets it out, if he gets to work on it soon enough.
Q. Wbat about if. he can't operate a store, what is he going
to do with the equipment' Have you thought about that?
If it is not feasible to operate a grocery store and filling station?
pag·e 32 ~ A. We thi!lk it as feasible in the future to operate it as it IS now.
Q I a1n interested. in that because I would like for you to
explain to this commission how it is just a·s feasible to operate
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this store when you are closing this road up as it was when
the road waa open Y
A. Because I stated in the :first place that it is my opinion
that practically all of his business is local and local people go
to their friends to do their business. I know I will and I think
you would. Besides that, if anybody comes along that road
and sees that they want that service, they go down to that
interchange and they turn around and they can come back to
it.
Q. Certainly anybody that comes back to the store is going
to have to go through this maze of intersections at Wagner
Road, back dpwn there and back down here and back out again,
some quarter of a mile or more, aren't they f .
A. That is true, yes, sir. That is correct.
Q. You testified a moment ago about the taking of this land
in here (indicating). Isn't it a fact that you are going right
through the heart of Mr. Malcolm's property as far as that
levelland down there is concerned f You are taking actually
the best :field he has got t
.
A. We are taking some mighty good land, and
page 33 ~ we are leaving some mighty good land. That is why
I computed it at $1,700 an acre .
.Q. To your knowledge has there ever been any discussion
abQut locating a plant at that site f
A. No, sir.
Q. Never been any discussion with the Highway Commission about any type of businesses going into Mr. Malcolm's
property that you know of 7
A. No, sir, but if there ever is, I will say that he will have a
more adequate way to get to it than they have now.
Q. Well that doesn't differ your opinion of the fact that
as far as busines is concernedr it is not suitable Y
A. I didn't say that, Mr. Brumet.
Q. I understood you yesterday to say that so far as this
property in here is concernd you considered that the taking
of this property and the closing of this road, that it was not
suitable for business.
A. If you are going into that type of business, then it is
most ideal for a small industry, most ideal. Yon can't beat it.
Q. Did you consider the fact that Bruce with his family of
eight children and his wife, that putting these two
page 34 } main lines of highway in there, extending the rie:ht
of way up here within 18 feet of his home, putting
a service ·road here and a service road· there, does that in any
way damage this as a home siteY

i
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A. Not to Dlf knowledge. It makes it even a little more desirable.
Q. Makes it more desirable!
A. Yes.
Q. You think it adds desirability to put these heavy trucks
over here in front of his house 7
A. They are far enough removed not to affect it.
Q. How far is it from this lane right here of the main super
highway and this lane here of the supe·r highway to his front
porch!
A. One hundred thirty-five feet.
Q. That is from the north bound lane t
A. No, westbound.
Q. West bound Y
A. Two hundred seventy-five feet from the east bound lane.
Q. Two hundred seventy-:five feet from the east bound, then
you have your other service road some 50 feet or more over
beret
A. About a hundred feet.
page 35 ~ Q. A hundr~d feet. So within 300 feet of his
house you have got four lanes of traffic or you have
got three, two lanes of heavy traffic and one lane additional
I am speaking of what he has got now, one lane of service
traffic going to the west Y
A. That is "~orrect.
.
Q. Yet, that does add desirability to that property as residential property, even with his children, chickens, hogs and
various things!
A. I will go back to that statement I made yesterday. It is
going to clean up that country and make it look like something,
and it will add value to it. It is desirable to have residential
property on a road of that type, because you don't have any
diffi<-.ulty turning ofF of the highway or into the highway when
you want to go and come.
Q. If it has been so desirable to clean up that property, Mr.
Nicar, and if all of the desirability of it lies within the State
Highway's pennission to do and their duty to do, as you have
outlined~ why hasn't it been done ~efore thi~ time?
A. It has not heretofore been 1ts prerogative to do that.
Q. It hasn't been the fact that Bruce Malcolm has stood in
the way of progress of the State Highway Departpage 36 ~ ment or he has hindered or impeded the progress
of it in trying to clean up that section, that hasn't
been his business f
A. No, sir, it has not, but I say that he is fortunate and en-
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hanced by the reason of the fact that this thing does come
along and do that, in my opinion.
Q. There hasn't ben any effort to enhance the value of his
property before this time, has there 7
A. No, sir, not to my knowledge, not by the hig)lway department.
Q. I wonder if you would conside.r this fact. During the construction of this service road and these two main li!!es of highway and the service road over here·, what, if anything, have
you figured to be the dust and dirt and the equipment and so
forth that would be right up within 18 feet of his bouse? Does
that cause any damage or concern Y
A. We 4on 't know that that is going to develop. Of course,
there i~ going to be an inconvenience and undoubtedly a little
dust and a little mud occasionally.
Q. You went with us yesterday Y
.A.. Yes, sir.·
·
Q. Would you term that as a little dust and a little trouble
over there at the Joe Dickson property going through there,
is that a little dust and a little inconvenience that
page 37 ~ you saw there yesterday?
A. They are dig·ging on a little bigger scale there
at that intercl1ange than they will be right here at this property.
Q. They arc p:oin~ to be pulling fills in there, 5 foot here,
right here, and 3 foot in front .of his bouse, ·2-lh, something
like that (indicating) 7
A. That is true.
Q. They will be filling these areas over here?
A. Yes, filling and cutting.
Q. You haven't considered that though as an element of inconvenience cr trouble or damage ·on that property, have you t
A. I don't believe. tl1at he is going to sustain any more there
by reason of that then anybody else is up and down that road.
These people over her~ that we are not going to take anything
from, they are· .going to have the same thing to cope with. I
think it 'is the duty of the public to go· along with it and take
it.
Q. You didn't come within 18 feet of their property over
here. did you?
A.' Some of them we did.
Q. Where?
.
A. All of them, right along do:wn in here (indipage 38 ~ eating), these we bought out, they built back within
18 feet of the line, beginning to, making plans to do
it.
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Q. In your opinion would 1\{r. Malcolm have to move his
house or \vould it be desirable for him to move it or not T
A. No, sir, he will not. _
Q. He will have to leave it there Y
A. In my opinion.
Q. Have you seen his property?
A. Yes.
Q. What would you say would be the value of the property Y
Have you been inside of it f
A. No, except I looked in yesterday when you all went in. I
haven't been through the house. I don't know just exactly
what the value is, because I didn't go in, because I don't think
it is affected adverselv at all. Saw no need to.
Q. You have taken the biggest part of this alfalfa field here.
How much farm land lies behind that prop~rty that he can
actually farm, do you know 7
A. l-Ie has quite a bit of it left. I don't think we are taking
the bigg-e.st part of that alfalfa field. We are probably on the
west, but he has a whole lot of good land left adjacent to that
thing.
page 39 ~ Q. Do you think that the highest thing that could
be used for is residential property?
A. Also you can sell it to some small industry to develop an
industrial site there, I thinl:: so, industrial, residential and
agricultural. The same thing it has been used for a good many
years.
_
Q. Now on the land which you figured in here (indicating),
you fig·ured 4.43 acres at $1700 an acre?
A. That is correct.
Q. All of the land tha.t you are taldng, of course, is just this
highway frontage, that is a.Jtually what you are taking1
A. Yes, sir .. that is correct.
·
Q. And xou figured the store building at $3800?
A. Yes, sir.
Q. I-Iow big is t.l1at store building?
A. It is 25 feet x 30 feet.
Q. Ho"r much does it cost to rebuild a store of that kind 7
You say $3800.
.
·
A. I think it can be done for that easily. It would cost about
45 to 50 cents a bloc~ to lay, buy a~d lay in place.
Q. This log d'velling over there, you value at $500.
A. There is very slight corner of it on the right
page 40 ~ of way and that can be moved off of it for even less
tha.a $500.
Q. You are taking the whole building as I understand it.
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A. No, sir, we are not taking the whole building.
Q. You are going to turn it. down, let's put it that way. For
all intents and purposes you are taking the building.
A. No, there is a corner of the building sticking out on the
right of way that can be cut off.
Q. What is he going to do with a cut off into that building!
A. Well, we cut off a part.
Q. You mean you a.re just going to go through there and cut
that old house in the middle· and leave a little corner to him
and keep the other for yourselfY
A. No: sir, we are not going to do it. He will have to cut it
off.
Q. He will have to pay for it Y
A. That is why we proposed $500 for it. I don't think we
will cut it off at all. The encroachment, it is not enough to
bother us.

Mr. Brumet: You can stand aside, Mr. Nicar.
pa,ge 41 }

(Witness excused.)

WILLIAM M. WILLIAMS,
having been duly sworn, was examined and testified as follQws:
DffiECT F,xAMINATION.

By Mr. Blakemore:
Q. M.r. Williams, what is your full name Y
A. William M. Williams.
Q. What is your official position with the Virginia Department of Highways T
A. I am an appraiser for the Bristol district.
Q. Mr. Williams, as an appraiser for the Bristol district
have you gone on the land of Mr. Bruce Malcolm and examined
that land and made an appraisal of the amount of land to be
taken by the highway department t .
A. Yes, sir, I have.
.
Q. Have you seen the buildings and so on there f
A. Yes, sir.
Q. Have you considered the residue of Mr. Malcolm's property as to whether or not there is any enhancement or damQge
to that propertyt
A. Yes, sir, I have.
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Q. Mr. Williams, let's go back and let's take the
page 42 } land itself. What do you c·onsider the value of the
· land taken by the highway department 7
A. For the 4.48 acres taken beyond the present Island Road
and for the .53 acres in the Island Road, I value at $6645.
Q. Sixty-six hundred forty-five dolars. How did you arrive
at that value?
A. At $1500 per acre, assuming that .53 of an acre, the valuo
of it was counted in the 4.43 acres.
Q. All right, that covers all of the land to be taken in this
project?
A. Yes, sir, it does.
Q. .And I believe you stated you considered the difference
between the easement and the fee and the land that was in the
Island Road in that figure Y
.A. Yes, sir.
Q. What about the value of his buildings that are to be
taken, the store building Y
A. The store building, it is 30 x 35, rather 25 x 30, and it has
750 square feet in it. I feel .and estimate that it will take
around $5.25 per square foot to replace the building new. That
will give an amount of $3938 for replacement of it, and that
will include restoration of the little area in front of
page 43 ~ it and make it accessible to the highway.
Q. Is there any other building that you considered, the old log building, part of it taken by the road.
A. Yes, sir, the old log building in my opinion is largely depreciated out. It has been there for years, and years, and
years. It has shown signs of much distress. However, I
thought the value of $300, and the land owner would salvage
such that he could out of it, would be fair and adequate.
Mr. Brumet: I object to that.

The Court: Why?
Brumet: Salvage what he could out of it. I don't know
what he could salvage out of it.
The Court: If they take it, I take it it is their building.
What we are interested in is the value of the building.
The vVitness : I would say the value of the building would
be $300.
~{r.

By Mr. Blakemore·:
Q. Is there any other values there that you found, buildings
or of land?
A. No, sir, that is all I found for land and buildings.
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Q. Mr. Williams, the r.emainder of the residue of Mr. Mal·
·· .
· · colm. 's larid, did you consider whether or not there
page 44 } was any enhancement to that, would be any en~
hancement to that land by the building of the new
service road there Y
A. I ·feel like that the new service road would be much more
accessible and make a nicer appearance all along the front for
Mr. Malcolm's land, and for that reason I think it would be
somewhat more desirable, the land adjacent to it, than the
land is at present.
Q. Any fills or cuts that would have a disadvantage to that
IandY
A. No, sir, the proposed fills and cuts blend in fairly well
with the adjacent land and would be readily accessible at most
any point that he cared to enter the highway.
Q. 1\{r. Williams, what do you consider the value right now .
of that land that lies back, that is before the new service road
is built, of the residue that lies back of the land to be taken
by the highway departmentf What would you consider the
value of that land at present?
A. Of course, on the east, we are getting into the land very
deep. I think that immediately adjacent to our proposed road
would be around $1500 per acre. Now on the west where our
proposed location digs in deeper to the land, and if it were
utilized at this location for residential purposes which I consider the highest and best use, it would have to
page 45 } ·have another street developed back there to utilize
.
to the best advantage, so I feel that it would be enhancing that portion of the western portion to some degree.
Q. Howmuch?
A. Well, I would consider it would be raising the value of it
arqund a thousand dollars per acre.
Q. For how much acreage back away from the edge of the
new road, how much footage?
A. Well, for a distance of 200 feet, which I think is the average sub-division depth in our area.
Q. Will you show the· commission on the map that particular tract that you considered for 200 feet back would have an
increase in value?
A. I think this portion of the land from the western line out
to about this point here (indicating), for a distance of between
6 and 700 feet, he could sub-divide this land here along the
present Island Road without going to any great expense, but
this land immediately back of this proposed line, if he subdivides it now and realized a maximum out of it, he would
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have to develop a street along here for additional lots that
front on it. So we in effect are paying him for this block of
lots, you might say, and then providing him with a road
equally as good ~r better than this. In my opinion
page 46 ~ better, which he can still sub-divide here and instead of selling this particular land possibly for
$500 an acre, he can then sell it for $1,500 per acre.
Q. How much acreage would that cover YYou say 200 feet
by what length T
A. There would be roughly 3 acres of it in there that I
would say would be enhanced considerably. This, as you see
out here, we are not taking much of it, and this front, and will
still remain.
Q. Let's get values, what is the present value of that land
that lies back?
A. For this section on the west, I will say $500 per acre.
Q. What would you say as to the value after the new road is
built?
·
A. Fifteen hundred dollars per acre.
Q. In other words, you say there is an increase of a thousand dollars an acre?
A. Yes, sir.
Q. How many acres Y
A. Three acres.
Q.. In other words, in your opinion, $3,000 increase in value
or enhancement in value?
A. Yes, sir, to this particular tract.
Q. To this particular tract?
page 47 ~
A.. Yes.
Q. You have an angle there, Mr. Williams, to the
west where it joins the line of Mrs. Virginia Malcolm and
Gene Malcolm that was considered yesterday. A right angle
line of Island Road going up from that, is there any increase
in value of the land right above the.re, any special increase T
A. Yes, sir, there is. }A:r. ~lalcolm will gain approximately
200 feet of front-age here by reason of the angle in this line.
You can see at a glance that he will have 200 feet additional
frontage to develop over and above what he has now.
Q. By that you say there will be $3,000.increase, as I understand it?
A. Yes. sir.
Q. By reason of enhancem('ntT
A. Yes.
Q. Now, Mr. Williams, is there any damage so far as you
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_have been able to tell in your investigation of appraisal done
to Mr. ¥~lcolm 's property Y
·
A. Yes~ sir, T think so.
Q. Where is that damage, if any?
A. There is some water that runs, that is available, I will
assume available in this tract where the house is
pag~ 48 ~ located. Howevei.·, it is by and large along the present easement that the highway owns. I am going
to assume that we take that from, him. That would be a damage, because if he ever wanted to pasture his land in here, (indicating) he would need water. However, I feel like that the
highest and best use for the land is not pasture. As I have
said, I feel like it is worth $1,500 per acre and usually pasture
land is not worth that. I am going to assume to get water in
here would cost him around $400. He. could go in here and
develop a catch basin upstream, come over here and develop
a watering trough in this pasture boundary, and then pipe
water from here down to the trough and could, of course, have
water, if you care to have it.
Q. All right, you considered the damage to that land, the
lack of water there at $400?
.A. Yes.
Q. And that can be cured with that amount?
.A. Yes. There is another item of damage.
Q. What is the item of damage?
A. On the water end of it ~t present he has the services of
this Goodson-I\:inderhook water line here and after the road
is built, this road is built, that water line will be over on this
side· (indicating) and he will have to have a private
page 49 } line running from this side to his dwelling, and t"Qat
can be handled by permit, and the water taken over
there at the cost of approximately a hundred dollars.
Q. And you have considered how much for that a hundred
dollars?
A. Yes.
Q. Water tap, is that what you call it Y
A. Yes, sir, I think you would call it that.
Q. What other damage, if any, could you find that might be
done, if any Y
A. I feellik~ that in restoring and rebuilding of his store,
he will have to make provisiC'n for storing his stock and some
equipment until he can relocate permanently here. I feel like
we allowed him $200 for that, it would cover the cost.
Q. What else? Did you find any other?
A. I can't find any other damage, any other item of damage.
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Q. What was your total figure for value of land and buildingsf
A. For land and building~ my total figure is $10~883. For
damage to residue, $700 total. That gives me a grand total of
$11,583.
Q. Now Mr. WiJliams, I want to ask you a quespage 50} tion. Where does that water go down the side of the
road now, along th~ north side of the Island Road!
How far does it run that way before it leaves the present
Island P-..oad t
A. It runs approximately 400 feet.
Q. Where does it leave the present Island Road, cross it,
do you know?
A. Yes, it crosses at or nE'ar his east property line. Wait
just a minute. That is right. At or near his east property line
there, approximately 75 feet west of the east property line.
Q. That runs along the ditch line at the present Island Road
on the north side, does it not 1
A. Yes~ verv close and in the· ditch line.
Q. When you build the new service road there will there be
any change in that ditch line or anything elsef Will they fill
it, leave it so it is available to go across through his land without sroing tbrOllgh the branch?
A~ Yes, that old road will be obliterated and it Will have a
nice appearance there. That is there on the print. It will be
torn up and obliterated and a new service road constructed
there for the most part from Mr. Malcolm's dwelling to his
east property, and the old condition there will b.e.
Q. "\'\That about where the creek has been runpage 51 } ning, that ditch line, will that be filled up so he can
get across easily?
A. Oh yes, yes, sir. That will be smoothed over and filled in.
That 'vater situationQ. What effeet will that have on Mr. Malcolm's land there
along that road? Will that have any effect on it? .
. ...~. It would have the effect ·of enhancing it, I think.
Q. Could you figure any -value on enhancement on that t
A. I haven't put an amount on it in dollars and cents, but I
am sure that the frontage there would be more desirable after
this is done than it would at the present· period.
Q. As I understand, Mr. WiJliams, you stated that the total
figure that you could estimate for damage amounts to $700,
is that correct'!
A. Yes, sir.
.
. Q. And that the total enhance~ent in value was $3,090?
1

•
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A. That is ri.ght.
Q. Well, that would leave a net over of $2300 which you

couldn't charge to Mr. Malcolm. In other words, it ·would
actually be one would more than offset the other,
page 52 ~ is that correct?
A. In my opinion it would, yes.
Mr. Blakemore: Take the witness.
CROSS
~y

EX.~MINATION.

Mr. Brume:t:
Q. Mr. Williams, you testified- that this land right here that
is being taken is worth $1500 an acre Y
A. Yes, sir.
Q. Now that land is level, is it not?
A. Reasonably level.
Q. Alfalfa field that all these gentlemen were in yesterday,
a reasonably nice laying piece of land Y
A. Yes, sir, it is pretty nice.
·
Q. This land· where you are taking it, the land up there, that
is not levelland, that goes up into that big bank, doesn't·it7
A There is a portion of it there that is somewhat similar.
Q. But less than 75 feet of it, isn't there?
A. Well, it is variable.
Q. Variable?
A. Yes.
Q. Are you telling this commission that this land here is
worth $1500 an acre now that is level or relatively
page 53 ~ so and that this l~nd back up here, after you get
through putting that highway there, even though
parts of it are steep, would r.~ worth $1500 an acre 7
A. Yes, sir.
Q. Wouldn't the land that is now down l1ere that is level
and that he could use for building sites, as you have just
stated, without· doing anything to it at all, wouldn't that be
worth more than the land would be worth back up here that
is hilly and would have to be graded?
·
A. No, you would have to develop your entrance and one
thing and another from thi~ old highway. You would have
more accessible frontage, I think up on your service· road.
Q. Isn't level land in this country worth more than steep
'
.
hilly land t
A. Generally speaking, that is true.
Q. Isn't it true that if a man buys a building site, if be finds
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a level site, he pays more for it than something he has to
grade!
A. Possibly the typical buyer, but many people like to have
a sloping piece of land for building purposes rather than flat
ground.
Q. Would you say this hilly land would be worth $1500 an
acret
page 54 ~ A. By reason of fronting on the highway, yes.
Q And you are saying this land down here below it is only worth $1500 an acre T
A. I am assuming that th~ highest ~nd best use for the
property is for residential purposes.
Q. Let's assume that.
A. For residential purpo:;es, you can see people building
all over the hills, sides of hills, on top of hills, and residentially, levelland, it. doesn't make a lot of difference whether it
is level or not. Agriculturally it does make right much
difference.
Q. On residential property, you mean a man can go out
here and sell residential lots on a hill for the same pric.e that
he can sell land that lays good and level where he doesn't have
to grade, you are telling us that T ·
A. There are numerous factors that enter in. .
Q. There are numerous fa~tors that Mr. Malcolm has that
enter in, too. Are you saying that is a fac.tT
A. The most important factor I consider in finding a house
site for residential property iA a matter of access. I believe we
are improving the access l1~re and making it better than it is
rigl1t now.
Q. Doesn't ~fr. ~·Ialcolm at the present time have a better
ac~ess with a two-way access to his property than
page 55 ~ be will when this road is closed up down here tight
as a fiddle ::tnd the only way we will have to get out
of here is to go back through Wagner Road and go to these
oth(lr two lanes?
A. P(lople are trying to locate, it has been my experience,
on streets and roads that don't l1ave through traffic on tl:tem.
They would ratbe.r b~ on a road that only the local traffic
passes over from a residential area.
Q. You mean that a man that wants to come down here to
t.he west would. find it more advantageous to come up to
Wagner Road, that being a quarter of a mile to his house,
than from the west. and comes straight into his property on
the road that is down the·re nowf
A. I think I would, sic.
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Q. The damages that you have mentioned here, you mentioned first that you would give, in your first statement, that
you would give ·$200-no, I believe it is $300 for this log building and that he could salvage what he wanted to. When he
can't salvage anything, which the court has tQld you, it is your
building. Isn't it worth more than $300Y
A. The way I see it, the $300 is the value of the building.
We are condemning what is concluded in the red line.
Q. Iu_other wo:r;ds, you say it is $300, whether he can salvage
anything or not t
page 56} A. That is my feelings about it., yes, sir.
Q. Have you considered the fact that his house
right here, his residence, will be within 15 or 18 feet~I believe it is 15 feet ~{r. Nica.r testi~ed-to this property line of
yours here?
A. Yes, sir. It ,is about 15 feet from the existing right of
way line there and it will be around 18 feet from the proposed
line.·
Q. Don't you consider that is any damage to his property'/
A. No, sir, I feel like it is an enhancement rather than a
damage.
Q. According to your testimony, I gather you feel like Mr.
Malcolm owes the state a great deal for putting in a road Y
A. No, sir, I don't.
Q. If it has been so much enhancement to him, why hasn't
the road been constructed down here before?
A. We haven't had the available funds for it. It would have
been nice, if we could have, and we like to construct all roads
in every county and make them A-1.
Q. You don't consider t.ha.t the·re is any damage to this
dwelling with Bruce a.nd all of his eight children a.nd his fa.rm
out there, putting two lanes of traffic in here.
page 57 } 'Vithin 350 feet of his property, there will 'be four
lanes of traffic, you don't consider that as any damage to a residence 7
A. I would rather have it nfterwards than now. I have been
out there and seen the water where thev have to wade out of it
and cross. I a.m sure that tl1e situation would be improved.
Q. I want to ask you about that. What is the reason for that
wate.r being there?
.
A. Water. will seek the low places and that is the lowest
point in that valley, and it just all rushes in there.
Q. It. rushes in there because thertl is a hridge that hclongs
to the State Highway Department which has not been prop-
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erly culverted and· that is the reason that this water stands in
theret
A. I looked at, the situation, and I think it would still flood,
if the road nor the bridge, if neither were there, it would still
flood. It is low. The store is low. It is built on the ground and
it will still flood.
Q. It is a fact before this bridge was put in there that this
did not flood prior to any time prior to the time you put that
bridge in there?
A. I don't know that, no, sir.
Q. After you prit the bridge in there it did flood 7
page 58 ~ A. I know it floods now, yes.
Q. Why hasn't the State Highway Department
rectified that situation 1 Why haven't yo'Q changed that so it
doesn 't flood?
·
A. As I said we would like to improve the roads all over the
country, but funds limit us, the amount of work 've do.
Q. But now you come. along here and say you want to do
the work which yon should have done_ before, but you want
Malcolm to take the enhancement of value to his property for
doing something yon should have done before.
A. I think you will haye to recognize that the property is
enhanced, but I don't think it is chargeable to him. He is just
fortunate· to gP.t the improvement.
· Q. Fortunate to get it?
A.

Y~s.

Q. Fortunate to get a road within 15 feet of his house where
he raises his kids, with these two main lines of traffic that will
have a substantial amount of heavy traffic on it.
·A. I think children will bP much better off with the ·water
out of way and the dust out of the way and the mud. It is a
terrible situation there. I know I have been throug-h there on
many occasions anil it is just not desirable at all.
page 59 ~ Q Not desirable?
A. No. I would much rather l1ave the property
without that condition.
The. Court: You say it will be better after it is finished.
Apnroximately what period flf time do yon contemplate taking
to do that work there, Mr. WilliamsY
·
The Witness : How long it will take 1
The ~ourt: Yes, sir, when will- it be completed, if you
knowY
The Witness: I don't have any way of knowing, your
Honor, just how long it will take.
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The Court: A year, two years Y Do you have any information?
· The Witpess: I will estimate that the entire project, 4.3
miles would probably take a couple of years. That is my personal opinion.
The Court: All right, proceed.
By Mr. Brumet:
Q. Take a couple of years to finish?
A. To finish the entire project, yes, sir.
Q. Did you consider anything in here within close proximity
to his house as far as dust, dirt, inconvenience 7
A. He· might get some dust from the construction of the
road. if the wind is blowing northward. Usually the
page 60 ~ prevailing wind is from the west. I assume that he
will get some. I think that will be over a short period of time, and very temporary, I think. Whereas now he is
getting dust there every time it gets dry, and he is getting
mud and water every time it gets wet.
Q. That 'vet situation is something that you all could cure
and the State Highway Department should have cured a long
time ago. He has begged yon to do that, complained about it
constantly 1:o you f
A. I don't, know, but I assume that he. has. I think I would
be trying to get something done, if I lived there.
Q. The road is hard surfa~ed out there, isn't it?
A. It has l1een, but due tO' the low grade of the road, it stays
in pretty bad condition.
Q. Isn't it a fact that you all have left this road to stay in
a condition because you knew you were going build another
roadY
A. No. I don't think so.
Q. Isn't it a fact you haven't done any work on that road
because you knew you were going to build anothe~ road a~d
then you were going to com.e in here to court and pa.tnt the situation, let Bruce take the consequences for having a bad road
in front of his place?
page 61 ~ .l\.. No, all of that road will be rebuilt now. There
are certain connections that won't be rebuilt. It
bar-; only been common knowledge for the last year the e~act
location of it.. It could have been north or south of this location.
Q. Have you all done any work on this road in the last
year?

S. D. May,

St~te

Highway Com., v. Bruce Malcolm

43

William M. Williams.
A~ I am not directly in charge of maintenance forces, but I
would say t~at we have done something, yes, sir.
Q. Nothing of any major importance 7
A. Well, we have tried to maintain it and keep it reasonably
passable. I have noticed the maintenance forces out there, I
think, but I don't have direct supervision of it. That is done
through a local resident engineering office. ·
Q. Have you conside·red the fact that this store. building
here will be taken over and by the· closing of this access to
the west that the store business might be affected Y
A. As I see it, he bas plenty of room there left to relocate
the store, and we are making a proper allowance or estimated
proper allowance for the rebuilding of the store.
Q. How much do you allow for rebuilding the store!
A. I think around 3800 and some dollars.
Q. Say that he makespage 62} A. Thirty-nine hundred eight dollars.
Q. Say he makes an average net profit on that
store of say $4,000 a year, in five years he has lost $20,000, if
he is out of business, hasn't heY
A. I assume that he has.
Q. From your testimony yesterday, you testified did you
not, that this property down here of Mrs. Malcolm's so far as
you could see. because of this clos~ng of this road down here,
was not suitable for business property!
A. I don't recall whether I made· that testimony or not.
Q. Is that a factY
A. I don't think it is very suitable for business property
now.
Q. Then this property up here would not be suitable for
business property, would it?
A. Some more than hers, because of the strategic location
there at that intersection of this Clayman Valley R~ad.
Q. How much traffic is there on that? How many families
live up that road Y
A. I don't know how many.
Q. Veryfew?
A. I never made an estimate of that. I have
page 63} driven up through there. There are some residences
·.
located along there.
Q. Any customers that have to come out of this section or
would want to come down into this section would have to come
up here and go down to his storeY
A. Yes, sir. At the present the traffic would be diverted
away from the store.
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Q. You are effectively cutting out any traffic from his store
or to his service station when you close this highway up down
here, aren't you 7
·
·.A. Well, traffic can still get to his store and he will have the
same access from the public highway that he bas now. · ·
Q. You don't think that will effect his store any way whatsoever!
·.A. I think he would have a better store than he has now.
Q. You could build a $20,000 building down there, but if he
conldn 't sell a.ny merchandise to anybody·
.A. There would be some traffic diverted over here. Maybe
the traffic now could be diverted totally down Wagner Road.
Q. Would you. all be willing ·to go ahead and divert the
traffic down by Bruce's store and around f
page 64 } A. I am saying that the traffic could be diverted
dowi;t through there and he would have no recourse.
. ·
. Q. .Isn't it a fact, Mr. Willia~s, that there will be no
through traffic on this highway through here 7
A. Unless they are going to Leonard Town.
Q. So far as the store is concerned, there is bound to be
some d·amage_ because of the fact that he has access both ways
now, is:ri 'tit'
A. There will be less traffi~, through .traffic to go by there.
Q. He is bound to suffer some damage as a result of that,
isn't heY
·
·
A. In my opinion most of his business js local and the matter of through traffic is not too much to it anyway. The store
is closed most of the time or a big portion of the time. Yott
have to go over across to thP. house there, I presume, to get
somebody to open it, if you wanted anything.
Q~ Theri your opinion is that he would suffer no damage,
is that rie-ht f
A. Little or none.
Q. How little 7 If he suffers any, we ought to know about it.
A. I will say none.
page 65 } .Q. Now you talked about a hundred dollars put.
· ting his water line from this road over here. How
far is it from that road over there to his house Y
A. It is roughly 300 feet from the right of way line over
there.
Q. Lay 300 :feet of water line for a hundred dollars 7
A. It depends on what kind of water pipe you want to lay.
I would say a half inch you would, or %, inch line.
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Q. He would also have to get somebody to go under these
two super hhthways or do something about getting a right of
way across there f
A. He could put it in during construction at a ininimum of
cost and trouble, put it up there before they put the fills.
Q. You don't know that be can get water there, do you!
A. Yes, sir, I know it. I know it is our policy-! have talked
with our engineer this morning, whether he could, and he says
he is positive he could.
Q. He would have to pay for cutting the line in, 300 feet at
a hundred dollars. How much do you estimate a foot for laying that line, 30 cents'
page 66 ~ A. You can figure it out there.
Q. Say 33-1/3 cent a foot. Can you lay an inch
water line for 33-1/3 cent a footf
A. I think so, the cost of putting it in there, if he puts it in
during construction, I am assuming that he will put it in there
then, and not wait until the road is laid before he does it.
Q. Whose maintenance would that line be! Would that be
his maintenance 7
A. Yes, sir, I assume it would be.
Q. If something happened to that water line, he would have
to go out there and dig the highway up f
A. He would actually-our Assistant District Engineer
said he thought they would make provision on the other side,
as a temporary measure, to keep the man in water.
·Q. If something happened, he would have to pay for digging up the highway, trying to get water to it as it stands now.
That is two lanes of super highway T
A. Yes, sir.
Q. What would that cost 7
A. I don't know. It would be right expensive, I guess.
Q. It would be impossible to dig up through two
page 67 ~ lanes of highway Y
. A. No, it wouldn't be impossible.
Q. You say you figured in this right of way that is already
across his property. What did you value that at, anything at
all!
A. I didn't understand.
Q. The right of way, the easement which the state now has
and you are taking the fee simple title to it, did you figure
that at anything at all 7
.
A. That easement, Mr. Brumet, I feel like is being used to
maintain and to provide a-
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Williafn. M.··williams.
The Court: Just answer his· question. Did you or not, and
let's·get along, gentlemen. Did you or not giv:~·any value to the
land under thf> right of way in your answer t ~ . .
.
The _Witness: Yes, sir, I gave a value to it whi¢h is included. ·
··
·
By Mr. Brumet:
.
Q. How much value did you give 1
A. There is little value given to it.
Q. How much, Mr. Williams, $10, $20, $50, $5007
A. It wouldn't be worth over $1.
Q. One dollar 7
A. Yes. He can't make use of it now exceptQ. If this road were ever abandoned and not used, it would
have reverted to him, he could have used the whole
·
page 68 ~ thing f
A. If it were ever abandoned, I would assume it
would, yes.
Q. If you put this road over here instead of where you have
got it, he could have used it, could he not, so it was of some
value to him Y
.A. That would depend. There are limiting conditions on
whether he could have closed it or not. If someone nee-ded to
use it, other than Mr. Malcolm, I assume that it couldn't have
been closed. As long as someone needs to use a public road,
it is customary not to close it.
Q. Do you know whether or. not Mr. Malcolm pays taxes on
thatla.ndf
A. I assume that he does. It is customary.
Q. So that he would have to pay something for the property, would he notf
A. He would have to pay some tax on it, I presume. That is
customary along secondary roads.
Q. In other words, that is a 15 foot right of way by 1600
foot long, is that right, that you are asking to be converted to
the feeT
A. That is approximately right, yes, sir.
Mr. Brumet: I think that is all, Mr. Blakemore.
Mr. Blakemore: Stand aside.
page 69·

~

(Witness excused.)
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R. DALTON MUSICK,.
having been duly sworn, was examined and testified as fol· ·.
lows:
DIRECT EXAMINATION.
By }Jir. Blakemore :
Q. Mr. Musick, what is your name1
A. R. Dalton Musick.
Q. Where do you live T
A. Bristol, Tennessee.
Q. And what have you been doing the last number of years,
what type of workT
A. Real estate business in general.
Q. Appraisals 1
A. Appraisals, rental management, sales.
Q. Mr. Musick, have you been employed as an independent
appraiser by the highway department to appraise some of the
lands along the new Route 81 and particularlY the land of
Bruce Malcolm 1
A. Yes, sir.
Q. Did you go there and look at it.f
A. Yes, sir.
Q. Consider all the features T
page 70 } A. Yes, sir.
Q. ~fake an estimate of the value of the land itself?
A. Yes, sir.
Q. Of the buildings?
A. Yes, ·sir.
Q. Did you consider the residue T ,
A. Yes, sir.
·
Q. Did you consider whether or not there was any enhance~
ment in value to that residue Y
·A. Yes, sir.
Q. Did you conside.r whether or not there was any damage
·
done to the residue?
A. Yes, sir.
Q. Let's go back and take the value of the land~ Will you
tell the· commission what value you placed on the land alone
that is to be taken, 4.96 'vhich includes that part of the Island
Road over 'vhich the department of highways now has an
easement.
·
A. ·I placed a value of $7531.
· Q. Seventy-five hundred thirty-one dollars 7
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R. Dalton Musick.
A. Yes, sir.
Q. How did you arrive at that figure f
A. I figured 4.43 at $1700. an acre. That of
page 71 ~ course, the 4.43 could not include the easement.
Q. Did you consider that that easement was in·
eluded within that figure and value or not 7
A. Yes, sir.
·Q. That is all the land that is to be taken, that is correct!
A. Yes, sir.
Q. Did· you consider any of the buildings, the value of
them!
A. Yes, sir.
Q. Tell us about that.
A. The store building which is taken, $3800, and the log
house at $400. Those two would total $4200.
Q. They are part of the land 7
A. They are on the land, yes, sir, that is being taken.
Q. That would make up what figuref
A. A total of$11,731.
Q. Eleven thousand seven hundred thirty..;one dollars 7
A. Yes, sir.
Q. Mr. Musick, does that cover all the value of buildings
and land!
A. Taken, yes, sir.
page 72 ~ Q. Did you consider any enhancement in value
to the remaining property of Mr. Malcolmf·If so,
tell the commission what and why and where.
A. I figured about three acres on the ·residue which would
front the new service road would be enhanced about a thousand dollars an acre. Before the taking I had given that a
$300 value. That would make it $1,300 an acre residue.
Q. I didn't get that last statement.
A. The enhancement would be an amount of $3,000. I figured that by the way of three acres, approximately three acres
would he fronting the new service road.
Q. Did you consider the land of Mr. Malcolm down east and
where the water, the little Clayman creek runs, would that
land be improved and enhanced by throwing that creek under
the new road and adding a dry nice way to get in and out of
that land, would that have any effect Y
A. No, I didn't consider that. However, I do think it would,
I think the new program, the new highway program would
definitely make it a better situation. However, I didn't consider any enhancement.
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Q. The total enhance~ent that you tigured would be $3,0001
A. Yes, sir.
.
Q. Now, Mr~ Musick; dia you consider Mr. Malpage 73 ~ colm's home where he lives, there is a little widening there for the Clayman Valley Road and the line
gets up within some 15 feet of his house-did that have any
effect on his house whatsoever as far as yon could tell f
A. No, sir.
· Q. Did the fact that there would be a little :fill of some two
or three feet out in front of his house have any effect on his
houseY
A. No, sir.
Q. Either adverse or favorable 7
A. I think it would be favorable.
Q. You think it would be favorable Y
A. Yes.
Mr. Brumet: You think it would Y
The Witness : I don't think it would effect the property.
.
I don't think it would effect the house at all.
By Mr. Blakemore:
Q. Do you consider that there was any damage done to his
home? Will therA be any damage done by this taking!
A. No, sir.
Q. Do you consider, Mr. Musick, that there is any possible
damage by reason of being a major through highway, service
road between Mr. Malcolm's house and the two main lanes of
the highway with traffic on tnat highway would
page 74 ~ have any effect, either good or bad to Mr. Malcolm's home T
A. No, ·sir, I don't think that it would effect his home either
way. Some people like to sit on the front porch and watch the
traffic go by. Some don't. I don't think it would efi'ect it.
Q. Mr. Musick, on the east where that little branch runs
down, the store building and the house, is there anything else
in that area that could either adversely or favorably effect the
houseY
A. I figure the damage there of $400 for replacing that
stream of water. In other words, diverting it to that eleven to
twelve acres.
Q. You think there would be a damage of $400 to that!
A. Yes, sir, it would cost about $400 to divert it.
Q. Would there be any damage to Mr. Malcolm's homeY He
has water there now, the Goodson-lGnderhook water authority.
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A. Yes, sir, I included that in the $400. I am informed that
it would cost him about $400 to get a tap.
·
Q. That is included in it Y
A. Yes, sir. Four hundred dollars to furnish him water;
· 'either by the stream or by the county supply.
page 75 ~ Q. Is there anything else that you know of in· the
way of .either damage or enhancement on' that
property that lies east of the Clayman's Valley RoadY
A. Yes, sir, I figured about $500 damage to the inconvenience of his stock.
Q. Yon are talking about the store. That is west of the Clayman's Valley Road.
A. Excuse me.
Q. Isn't it west of the Clayman's Valley RoadY
A. Yes.
Q. Is there anything further east of the Clayman's Valley
Road that you know of, that is the question I asked, either
good or had?
A. No, sir.
Q. All right, let's go to the store. He will have to, you say,
move his store, move his stockY
A. Yes, sir.
Q. Do you figure any damage to that?
A. Yes, sir, I figured around $500 to take care of the inconvenience and moving of it and storing of it for a few days, if
necessary.
.
· Q. Mr. Musick, is there any other damage of any kind that
you can figure that might be due Mr. Malcolm Y
A. No, sir.
.
page 76 ~ Q. Have you put the total damage at $900, is that
right!
A. Yes, sir.
Q. A:nd you have a total e~hancement of $3,0007
A. Yes;sir.
Q. So the enhancement is larger than the damage, is that
right?
A. Yes, sir.
! ·.

Mr. Blakemore : Take the witness.
CROSS EXAMINATION.
·· ·
·
· ·. · · ··
By Mr. Brumet :· · ·
·Q. Mr. Musick, did I understand you correctly, sir to say
that if this property is taken here, that, in your opinion as a
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real estate man, the fact that this right of way would be within
15 feet of a man's house who has childre11- would not in any
way damage that man's house y
A. No, sir. It is not a great ·deal closer. \
Q. Let me ask you, you have children. If you lived in that
house and you had here a little service road or a road coming
down through here, relatively private road, not too much
traffic as it has been testified here, saying that is true, testified
by .Mr. Nicar and the other witness, you had children and dogs
and cattle .out here and there came along and
page 77 ~ someone put two big super highways through here
· and a service ·road coming within 15 feet of your
house and a service road 350 feet, that wouldn't damage your
house for the occupancy of you and your family and your
dogs and other animals Y
A. My children wouldn't be any more exposed to the traffic
than it is now.
Q. Well, wouldn't it be exposed on these two super highways YYou Imow how children are.
A. No, sir. There will be a property fence all up and down.
Q. If your house were built in that section and within 300
feet, you had those four added roads in there, are you telling
this commission that that wouldn't depreciate the value of
that home any whatsoever!
A. Yes, sir, I am telling them that. Yes, sir.
Q. That is your experience as a .real estate man, that you
can put that kind of traffic within that distance of a dwelling
house with people with children and it doesn't depreciate the
value of it at all?
A. No, sir. No, sir, it would not.
Q._ Are you telling me that it will enhance the value of that
house?
·
A. No, sir.
,
. Q. Yon mean it will be just the same as it was
page 78 ~ beforP.?
·
:- A. Yes, sir.
Q. It shouldn't be moved back or anywhere _else Y
A. No, sir.
Q. Be right where it is Y
A. Yes, sir. . .
Q. .Are you telling me ~lso th~t if this store here is moved
anywhere back in here, that the fact that there. is no exit or
entrance from the west will.not have anything to do with that
store's business Y
·
· ·A. ·No; sir:, I don't thiDk so.
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Q. Not damage it anyway whatsoever!
A. No, sir.
Q. You mean that a man could operate a service station
right here on this ,corner just as well with one way traffic as
he· could with two' way traffic, is that your opinion T
A. I wouldn't word it that way.
Q. That is the substance of it. Can he do it that way! That
is what is happening to him.
.
A. My opinion is he does a local businessQ. If I were to tell you he pumped before this highway, before he began to stop, 4 to 5 thousand gallons of gasoline a
month and that there was business that came in
page 79} this way, would you say that it would have any
effect on the fact that you are closing off this entrance here?
A. If it comes in from 58f
Q. You don't know and you didn't take it into consideration
when you co.nsidered that man's damage whether or· not he
had any business from out of 58 or anything that came in from
the west, did you Y
A. Yes, sir.
Q. Tell us about what business.
A. It is still my opinion he does a local business.
Q. I didn't ask you that. Do you lmow what kind of business
he has got-not what you think. Do you know what kind of
business he has got 7
A. I don't think I would be quite as sure as he is.
Q. If you don't know, how can you assess the damages he
would have as a result of his store being taken, the entrance
being closed up from the west t
A. Only by opinion.
Q. Only by opinion. That is just a pure guess then, isn't itf
A. Yes, sir.
Q. It is a pure guess also as to how much enhancement in
value this property will be when you close the road up down
here, too, isn't it Y
.:
page 80} A. No, sir.
Q. This land in here you say is worth $1700 an
acre!
A. Yes, sir.
Q. If you put a road up here, why wouldn't this property
be worth $1700 an acre 7 What is the diff'erence in the $200
there?
A. I didn't think it is as good a lying land.
Q. In your opinion the question of whether the land lays
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level or whether it slopes up on a hill makes a difference as to
the· value of the property, doesn't it!
·
A. Yes,· sir, I thip.k so.
Q. Then this property here, if this is worth say $1500, according to the appraisal, and you just heard it of Mr. Williams, this land down here is worth more than that f
A. In my opinion, yes, sir.
Q. So this land ought to be worth at least $500 more an acre
than this steep land up here, wouldn't it f
A. WellQ. Or a thousand dollars a~ acre, according to your state·
ment a while ago!
A. ·Yes.
Q. A .thousand dollars an acre. Then this land here, if this
·
is worth $1500 according to what would happen
page .81 } when this road is put there, this land would be
·
. worth $2700 an acre t
A. No, sir.
Q. It is worth more than a thousand dollars an acre than
this land here is what you just testified to f
A. No, sir, I did not say that.
Q. Then wherein am I wrong? Where have I misquoted
you!
A. Shall I repeat Y
Q. I say from the testimony of Mr. Williams when this road
is put in here this land will be worth $1500. You say this land
is worth a thousand dollars an acre more, so why isn't it worth
$27007
A. I am not concerned with his testimony. I can only testify
to JllY opinion.
·
'
· Q. This land would appreciate in value, enhanced by a thou~
sand dollars, and put it a thousand dollars now, that would
make itA. No, $1300..
Q. Add a thousand dollars to it, that land is worth $2300Y
A. No. It is worth $1700.
Q. Why isn.'t it, according to what you testify, worth a
thousand dollars .more an acre because it lays betpage 82} ter. than this land back up thereY That is just what
you got through saying.
A. No, sir. This land down here is worth $1700 an acre. It
is my. opinion .. This ba~k here is $300 an acre, which would be
enhanced, about three acres, which would front the new service road, would be enhanced a thousand dollars, making it
$1300 an acre.
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. Q. Then you say this land, because it was leve~, was wo~tb
a thousand dollars more an acre than that lhnd liP here. If yotl
add a thousand dollars to the $1300, you get $2300 an acre. .
A. You can't do it .until this land has been·
Q. Why isn't this worth $2300 an acre right today, according to what you testify today?
·
A. It isn't.
Q. It isn't?
A. No, sir.
Q. You talked with Mr. Nicar in regard to your estimates~
conferred with him?
A. No, sir.
Q. I notice that you come exactly to the same identical $1yours is $12,631 and his is $12,531. You have got the $1 tacked
·
on there. Neither one of you talked to each other!
pag·e 83 } A. No, sir.
Q. Just coincidental that both yesterday and
today, you got exactly on the nose yesterday and you get
within $1, a hundred dollars, is that right t
A. Yes, sir.
Q. Now from your experience as a bu&iuess man, would you
say that this is suitable for business 7
A. I think it would be suitable for the same type of business
he has.
.
Q. In other words, it is suitable for a filling station and a
store, right now, just the same as it was before t
A. Yes, sir.
.
Q. And just as desirable as it was before Y
A. Yes, it is suitable for local business.
Q. This area in here that you just got through talking about
for water, how do you propose to get water from this creek
...
here over there Y
A. From the creek acros the road f
Q. Yes, the $400 that you have allowed him to get water
into his place, how did you figure he would do that Y
A. He could run it across.
. Q. :aave you ever in .your experience run pipes across
··
. highways or. :under it Y·
·
pag~ 84}
A. No, sir, I never. have done that.
Q. You know it is quite a difficult task, don't
youf
A. I would think so.
Q. If he has the maintenance of that pipe line or laying of
that pipe line, goodness knows when he is going to get water
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or how or what it will cost him to. get it, or what it will cost
him to put it in? It would be a pure guess, wouldn't it!
A. Yes, so far as I am concerned..
Q. It CQuld cost from $1 to $5,000, just depending on what
the state would let him do, that is the shape Bruce· is in T.
A. I would hesitate to say. I don't know anything about it.
Q. But you have given him $400 for it and that includes a
hundred dolars for putting the line across here and putting it
into his field for $300, and yet you can't say what it will cost
him?
A. I am just using that figure because I am 'informed of
that.
Q. Are you using that figure because somebody told you T
A. Yes, sir.
page 85 ~ Q. You don't know from your own knowledge at
all?
A. No, sir.
Q. You don't know whether those are accurate figures or
not?
A. What figure?
Q. The $400, you don't know whether it is accurate· or inaccuratc,.whetber it would cost three times tha.tT
·
A. That is right.
Q. Has somebody told you that this would be just as good
business property as it is right now Y
A. No, sir.
Q. Has somebody told you that this wouldn't affect this
house at allY
A. No, sir.
Q. What kind of house is this house here that Mr. Malcolm
has, lVIr. Musick!
A. It is frame.
Q. V\That type?
A. Nice l1o11~P..
Q. Describe it.
A. Fairly nice.
Q. Have you ever been in itt
A. Yes.
Q. Hardwood floors f
page 86 ~ A. Yes, sir, I think so, as well as I remember.
Q. 'Vhat is the value of that house Y
A. I :figure the house could be built for $8500 to $9,000 at
the most.
Q. What is it worth out there today, as it sits there today,
$8500 or $9,000?
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A. Well, let's see-$9,000.
.Mr. Brumet: I think that is all.
(Witness excused.)
Mr. Brumet: Your Honor, could we have about a one
minute recess t
The Court: All right take a five minute ~recess.
(Short recess.)
The Court: Now, then, gentlemen, you may proceed.
DOUGLAS C. BREWER,
having been duly sworn, was examined and testified as fol- ·
lows:
DIRECT EXAMINATION.
By Mr. Blakemore:
Q. Mr. Brewer, what is your full namef
A. Douglas C. Brewer.
Q. What is your official position with the department of
highways!
·
·
page 87 } . A.. Right of way agent.
Q. As such did you contact Mr. Malcolm in an
attempt to purchase property from him 7
A. Yes, sir, I did.
Q. For the highway department 7
A. Yes, sir.
Mr. Blakemore : Take the witness.
I just wanted to prove that we had made an effort to purchase the property.
Mr. Brumet: That is all right. No questions.
(Witness excused.)
Mr. Blakemore: I would like to ask Mt. Nicar one other
question.
JOHN ·w. NICAR,
was recalled and further testified as follows:
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Bruce Malcolm.
DIRECT EXAMINATION.
By Mr. Blakemore:
Q. Mr. Nicar, there is present entrance from the Island
Road to Mr. Malcolm's store, is there notf
A. Yes, sir, there is.
Q. In the building of the new road, will the highway department build an entrance, make an entrance available at that
point or at such point as may be needed for Mr.
page 88 ~ Malcolm, if· he builds a store, moves his store back!
A. It is a policy of the highway commission and
it-~s duty to replace existing entrances, and we will do that.
Mr. Blakemore: Take the witness.
Mr. Brumet: No questions.
(Witness excused.)
Mr. Blakemore·: That is all the evidence the Highway
Commissioner has.
BRUCE MALCOLM,
having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
ByMr.. Brumet:
Q. Your name is Bruce Malcolm Y
A. Yes, sir.
Q. How old are you, Mr. Malcolm f
A. Forty-seven.
Q. Where do you live f
A. Old Island Road.
Q. How long have you lived down there Y
A. Fifteen years.
Q. Are you married t ·
A. Yes, sir.
page 89 } Q. Have any children f
A. Eight.
Q. What are the ages of your children Y
A. From 6 to 20.
Q. How long have you lived in the house which is located
he·re on this plat that has been pointed out t.o the commissioners·?
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A. I have been there 14years..
Q. How long have you owned that property which is in
question in this case T
A. Fifteen years.
Q. When you first moved out there, what type of road was
out there at the time you moved there, Mr. Malcolm f
A. Well, at the time I moved there it was just a rock road.
Q. Has that road then improved in the last few years Y
A. Well, I would say it has been asphalted about 8 or 10
years.
Q. What has been the condition of it in the last year?
A. Well, it has been pretty rough for the last year.
Q. Prior to the last year, what was the condition of that
road?
A. Well, it was surfaced about, I believe, 2 or 3
page 90 } years ago. A new surface put on it.
Q. Has there been any work done on that road
in the last yearY
A. Nothing but a little patch work has been going on.
Q. Some question has been rais;ed here about a water situation down there in front of your house Y
A. Yes, sir.
Q. Will you just tell us about that.
A. Well, I was never bother with water until they put tha.t
little crosstiP. bridge in.
Q. Who put it in T
A. The State Highway Department.
Q. Then what happened 7
A. Every time it would come a rain, the water would wash
rock and stuff down out of that hollow there and :6.11 it up. I
went to the engineer up here, I believe Mr. Jackson was his
name, spring before last it was. He was over on 19 at a road
job, and I went over there and told him that they hadn't unstopped a bridge or anything and there was 14 school kids
there, that my wife or big boys had to carry across that
creek, and we 'vaded that water for two weeks, and Mr. Jackson said, "Well, we are going to put you a. new bridge in this
fall, in October or about October.''
page 91 } I said, ''Well, Mr. Jackson,'' I said, ''Do you
think we should wade the creek down there until
October!''

Mr. Blakemore: Objection.
The Court: Objection sustained.
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ByM:r. Brumet:.
Q. Have you complained at other times to the State Highway Department about it Y
A. Yes, sir, I sure have.
Q. Prior to the time that the State Highway put that bridge
in there were you bothered with water at all?
A. No, sir.
Q. What other building, other than the house which you
have there, do you have on your property!
A. Well, I have the store building and the old house.
Q. How long have you had that store building there!
A. I have had it 7 years.
Q. Who works in the store T
A. My wife and son.
Q. What do you sell in the store!
A. We sell groceries and gas and oil.
Q. I will ask you from the 7 years that you have had it what
has been your average net profit on it 7
A. Anywhere from twenty-one to thirty-one hundred dollars-! mean twenty-four to thirty-one hundred
page 92 ~ dollars a year.
Q. You have netted that out of the store!
A. Yes, sir.
Q. What did you net in the year '56. do you know!
A. I believe it was about $2700.
Q. Did you take anything else out of the store beside'S that
netprofit7
·
A. Well, I took my groceries~
. Q. You mean you took your groceries and $2700 in net
profit, too 7
A. Yes, sir.
Q. What, if you know, would be the amount of your grocery
bill that you took out of that storeY
A. Well, I would say 'vith my having meat and milk and
stuff, I would say about $35 a week.
Q. What type of trade do you have there at the store that
you operate, Mr. Malcolm 7
A. Well, I have ·all types of trade. I have trucks that has
bought gasoline from me, and automobiles, farm tractors.
Q. Do you have any trade that comes in from the western
entrance now from the Gate City Highway Y
A. Yes, sir, I have had people come from Appalachia,
Big Stone Gap, Pennington Gap and Gate City,
page 93 } Mendota.
Q. Is your business strictly a. local grocery business and gas business T
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A. No, sir.
Q. Do you know what perce;ntage of your business is local
and what percentage is out t
A. I would say about 50-50.
.
.
Q. Is it your understanding that there ,will be no entrance
from the Gate City Highwayf
A. Yes, sir.
Q. From a business angle, are you going to rebuild and
operate your store f
A. No, sir, I don't think with cutting me off from the
Gate City Highway, I just don't think it would be profitable
to try to operate.
Q. So far as the water on this eleven acres of land or
twelve acres, whatever it is, what is your situation f Where
does that water come from and what has been done with
it there, Mr. Malcolm f
·
A. Well, it. comes down in front of the house and goes almost all the way down in front of my property to the corner
line.
Q. How close does it comes to the corner line of your
property?
A. I would say within a hundred foot.
page 94 ~ Q. Have you ever used that water in that fieldf
A. Yes, sir.
Q. Have you been using it within the last few years?
A. I haven't used it in the la~t three years, because I
have been letting Mr. Fleenor have that pasture for the
cattle and get water over at his barn.
Q. What, if any, damage will result as the highway department continues their work on this property and diverts
that stream across that culvert and across the super highway! What will it do to your property!
A. If I want to put my cattle in there, if I didn't have
water, I would have to drive them back across this road to the
little creek that does come down through my property.
Q. What is the situation with regard to 1this property here
being used, having water on it, piping water to it? Can you
pipe it by gravity ·out of this hollow here f
A. I just don't know. I'm not that much of an engineer.
I don't know whether I could or not.
Q. I Will ask yo~ if you know th.e number· of acres that is
being taken of your property?
'
A. Four acres and a little over.
'
Q. What type or land is that' ' Vfe ·saw it yesterpage 95 ~ day but describe it to us.
A. Well, I figure just about as good a land as a
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would want. It is level,· smooth, and· in alfalfa.
Q. What is the type of land that would be left to you
back of the land which is being taken T.
·
A. I would say that the land being left is not half as good
as what is in front, beca.u8e it starts to get hilly back there
and that in front does lay down well.
.
Q. What, if anything, have you been offered per acre for
the land, and specify the times and pla~es and the persons, for this land that the highway department is proposing
to takeT
A. Well, I had at one time Mr. Brumet that lives back
over in the country here, he offered me $6,000 for the old
house and an acre of ground.
Q. You are talking about the old log house that is here Y
A. Yes, sir.
Q. That is talked about being worth $500 Y
A. Yes.
Q. He offered you how much Y
A. Six thousand dollars and one acre of ground.
Q. When was that 7
A. It has been about seven years ago.
page 96 } Q. Why was it that you didn't take itt
A. I didn't want to sell it.
Q. Has anybody else offered you anythingt
A. Yes, Arthur Slaughter, I would have had him up here,
but he had to be in St. Louis. Last summer I could have
sold it to Arthur for $10,000.
Q. What to Arthur T
A. The house and one acre of land.
Q. You mean this old log house and acre of land 7
A. Yes.
Q. Where was that acre of land to beT
A. Right around the old house.
Q. Have you had any other offers besides that for any of
this other property down here Y
A. Yes, sir, I have had different people try to _buy it off
of me, and I have been offered as much as $3,000 an acre
for it.
Q. Who offered you $3,000 an acre for it Y
A. Bob Jones was wanting an acre to build him a. house
on and then Edmond Brothers at one time offered to develop
the whole thing, forty acres of it, and leave me the house
and store, and they offered me $100,000 for the
page 97 } forty acres.
Q. Did you turn that downY
.A. Yes. ·

Dian
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Mr. Blakemore: If your Honor please, unless it is proven,
I don't think it is proper, offers that were made, unless he
has proof of it.
The Court : Well, he is testifying about the offers. There
is no objection interposed. - I am going to instruct the
gentlemen of the commission that these offers which were
testified to may be considered by you gentlemen in ascertaining the fair market value of the land. Now I don't know
anything about the terms and conditions of the offer, except
what is said here.
The Supreme Court said in this Picket case, 197 Va., the
evidence as to other sales, is admissible, if they are close
enough in time and on a free and open market so as to prevent
just comparison. However, they may be misleading if
under circumstances as not to accurately reflect the value
of the property; the difference in time, the varying prices,
the undisclosed circumstances of the sales offered for comparison in the present case do not allow them sufficient weight
to establish that the award in controversy was grossly
excessive.
So there were various elements that might enter into it.
I don't know whether it was a cash offer, a firm
page 98 ~ offer, but they all went in. I 'von't exclude them,
and I will tell the commission that their job here
is to ascertain the fair market value of this land at the time
of the taking, and you may consider that evidence adduced
and weigh it for whatever it may be worth in ascertaining
the fair market value of the land at the time of the taking.
By Mr. Brumet:
Q. Mr. Malcolm, what is your value placed upon the acreage which is taken here by the highway depa:rtment?
A. Well, I am placing the value a.t $3,000 an acre, and I
can get it any time, but I won't let it go.
The Court: Strike out "I can get it any time." Just put
yottr value in.
I am going to emphasize it is the fair market value, not
what I or somebody else might- be willing to give on other
conditions. I will cover that more directly in the final instructions to you gentlemen.
By Mr. Brumet:
Q. What value, if any, do you place upon the buildings
that are being taken away from you 1
A. The actual worth of the old house up there-:-
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The Court: Wait a minute, $3,000 an a.ere for how many
acres?
The Witness: Four acres, a little over four
page 99 } acres.
The Court: For what they take Y
By Mr. Brumet:
Q. For what they take, 4.96 acres Y
A. Yes.
The Court: What would that beT
By Mr. Brumet:
Q. For 4.96, $14,880?
A. Yes, sir.
Q. That figure may or may not be right. It is 4.96 at
threeA. That would be $14,880 according to my books.
Q. I don't know whether my figures were right, but that is
what I got. What value, if any, do you place on the old log
house!
A. Well, if I have to tear it down and rebuilt it back, whi~h
I use it for a chicken house and have beenThe Court: Let's don't qualify it. Put what is the fair
market value of that building.
.
The Witness : I would think it ought to be worth $700.
By Mr. Brumet:
Q. What is the value of your store 7
A. Well, the value ·Of the store, if I was to build it today, I
would value it at $6,000.
The Court: How much?
The Witness : Six thousand dollars.
page 100 } By Mr. Brumet:
Q. What damages, if any, do you think you
h·ave or lmow that you have as a result of the highway being
located next to you-r house over here?
The Court: Are you talking about damages to the residue?
By Mr. Brumet:
Q. Damages to the residue.
A. The house and store both.
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Q. First of all, start with the house and then we will get
·
A. Well, with all of the dust and everything that we are
going to put up with and with the :filling in there and all, I
think it is going to damage m'Y house at least $4,000.

to the store.

The Court: Let ~s get this right here. Let's adhere to this
rule. I have heretofore instructed you~ gentlemen of the
commission and called attention of counsel to these independent items of damage-the Highway Commissioner went into
them-the measure of damages to the residue, if any, is the
difference in value before and after. I think these independent items "Of damages-the Supreme Court has ruled and I
have told them in this othe·r case-the independent items of
damages cannot be added up. However, the Highway Commissioner was permitted, without objection, to
page 101 ~ go into that. I will permit you the same privilege.
In the final analysis, gentlemen of the commission, the
independent items are not to be added up under the difference
in value before and after. For example, if the residue was
worth $10,000 before and·$5,000 after, then theTe is no benefit
to be deducted, why then the damages would be $5,000. That
is an example. If before it was worth one and after it was
worth $500, the measure of damages, and no benefits, would
be $500. So these independent items are not to be added up.
So let's carry that in mind, gentlemen.
Mr. Brumet: All right. May I proceed to examine himt
The Court: All right.
By Mr. Brnmet:
Q. You say you consider that the damage to that house
is $4,0007
A. Yes, sir.
Q. How many rooms 'does that house have!
A. Seven rooms.
Q. What kind of floors f
A. Hardwood.
Q. What kind of exterior t
A. Well, it is sheet rock and white pine.
Q. How about the damages to the store business 7
page 102

~

The Court:

To what?
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By Mr. Brumet:
Q. Let's put it this way. First of all is this property, the
residue of the property suitable for business, in your opinion,
after this is over f
·
A. Not in my opinion, no.
The Court: Mr. Brumet, that has been touched upon by
both parties, in the opening statement, as I recall and by
questions heretofore propounded.
The court rules that damages for the failure of business
are too remote to be subject of damages, because they depend
upon contingencies, as .a general rule, too uncertain and
speculative. I will let you show the value of that building.
They are going to take that building. I will let you show
that. But I am of the opinion that injuries to any alleged
trade or business, loss of profits, is entirely too speculative.
Mr. Brumet: Very well, your Honor.
The Court: Further, unless they are so definite and certain
as to reflect the value of the building, the present market
value of the building, and have some bearing on that, but I
will not permit you to show a loss of trade or a loss of profits
as such.
Mr. Brumet: All right, sir.
By Mr. Brumet:
Q. As to the residue of this property here, in
page 103 ~ view of the fact that there will be no entrance
from the western part of this section down here,
what is the prospect of businesses being located 'On this
propertyt
A. I just don't think it would be much of a prospect for
business on it.
Q. In your opinion, with the construction of this highway
here, the new system, will y-our land be enhanced in value
or will it be depreciated in value 7
·
A. I would think it would be depreciated.
Q. Whyt
A. Well, just for the simple reason that I have two ways
of going in and out. When this. thing is done, I have to back
track out every time.
Q. Do you have any business of your own that operates
from this point here of your store t
A. Yes, sir, I have a truck that operates in and 'Out of
there every day.
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Q. Where does it go to and from 7
A. Well, it goes-it leaves home and goes to Southland
down on Number 11 and then from there back in to Sullins
College and naturally back in this way. In other words, it
makes a circle, a round trip every day.
Q. From your knowledge of what has been
page 104 ~ said here today and what .you have been told,
where will you have to go in order to get out of
this property Y
A. Well, I haveQ. And back into town?
·A. I will have to go to Wagner Road and then I can go
right straight down Wagner Road to. go into town, but if
I have to come back into the Gate City Highway, which I
have to do, I have to go to Wagner Road, plumb through
the underpass and back out to the Gate City Highway.
Q. As far as this house is concerned here, is this road
located or right of way and fill located in such a way that you
could utilize any front yard at all there of house, your children
and famliyT
·
A. I would be short there, I would say of a third of my
yard.
Q. What, if anything, would be the effect on this as a
residence when you have two lanes of heavy traffic. and two
lanes of side traffic on it Y
A. We are going to have a lot more noise and traffic out
there than what we have now.
Q. How many children under the age o~ ten and twelve do
you have?
A. I have three.
Q. Those children play in the yard and around
page 105 }- in your place?
A. Yes, and swim in the creek. It is going to
make it awful close to the road. I would probably like to
move it back some, if I could.
Q. Do you know what it would cost to put water, if it can
be done, from this creek over to this property over here'
A. I wouldn't have the slightest idea, because I never-!
sell pipe and that is all. I don't know what it would cost.
Q. Wbat does pipe cost a foot for that?
A. Three-quarter inch pipe is 17lh cents .a foot.
Q. D·o you know how you would 'vork your water tap from
this lane of traffic over here~ · Has anybody ever discussed
that with you?
A. No, sir, they haven't.
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Q. Do you know what it .would cost or how you would lay
a line from here over to your place?
~ No, sir, I wouldn't.
Q. Do you know how you would maintain a line like that?
A. No.
Q. Who would maintain it Y
A. Well, according to what they said, I would
page 106 ~ have to maintain it.
Q. Do you have any idea what the cost of maintenance of that pipe would beT
A. No, sir.
Q. Do you have anything else that you would like to bring
out to the commission here in regard to your situation there,
the value of your land, the value of the residue, the situation
as it exists Y
A. I am going to have to sell some of my cattle. I have
been selling about $135 or $150The Court: A little louder and more distinctly.
The Witness : I am going to have to sell part of my cattle
on account of losing my hay field down there. I usually sell
from $135 to $150 of milk a month. With losing my hay
field, I would say it would knock me out of at least a third
of my cattle.
By Mr. Brumet:
Q. Anything else that you have been raising that you have
got to get rid of?
A. Well, I wouldn't have to get rid of the chickens, I don't
reckon. Of course, if I have to tear the building down, I will
have to build a chicken house.
Q. Anything else Y
A. No.

Mr. Brum:et: You may ask him.
page 107

~

CROSS EXAMINATION.

Bv Mr. Blakemore :
"'Q. Mr. MalcolmThe Court: Wait a minute. He never did tell us-if he
did, I didn't hear him-wha.t the total damage, if a.ny,
does he claim to the residue.
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DffiECT EXAMINATION.
By Mr. Brumet:
Q. What is the total damageThe Court: Beyond any benefits.

By Mr. Brmnet:
Q~ Beyond any benefits?
A. That is all.
The Court: Not for the land taken.
A. You mean damage for the store and house and allY
By Mr. Brum.et:
Q. That is right.
A. Well, I would consider to the store and house and all I
would consider the damage should be at $10,000.
The Court: I will let you state there in your own language
what constitutes that damage. However, I will exclude loss
of profits.
The Witness : Well, I would say it would be loss of half
of my business, at least half of my business.
The Court: I will exclude that. That is not
page 108 ~ proper.
Mr. Brumet: He is talking about the damage
to your house and store.
The Court: I am talking about damage. to the residue of
your property, not the loss of alleged profits.
The Witness : Well, I am going to have, if I do build the
store back, I will have to move it, relocate, move my stuff,
and I would like to relocate my hou~e and move it back.
By :Mr. Brumet:
Q. You figure that $10,000 would be the damages which
you have sustained as a result of the residue of that property
being damaged through the taking of this property!
A. Yes, sir.
Q. And you estimate the land and buildings at $14,4807
A. Yes, sir.
·
Q. Let's see, the land at $14,480, the store at $6,000, is
that rightt
A. Yes, sir.
Q. And the log house at $700-
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The Court: I am not very clear on what he said. He said
his total damage as ten, but part of that was profit.
·The Witness: I am going ~o exclude the future
page 109 ~ proftts.
By Mr. Brumet:
Q. All right. Separate between what you have testified
as to profits from. the store and damages to the residue of the
land, that is damages to the house, for example, the taking
of the property in here into the residue of this property as a
result of that being taken from you.
A. I say $5,000 damage to my house.
The Court: What is that f
By Mr. Brumet:
Q. Five thousand dollars damage to your house 7
·A. Yes, sir.
Q. You consider that· as damage to the residue of your
propertyf
A. Yes, sir.
The Court: Any other damage by cutting off of the
or anything like that, I will let you show.

wat~r

By Mr. Brumet:
Q. How much is the result of cutting off of the water from
your property over there?
A. Well, I would consider getting my water back into the
house and getting water from the creek back over there, that
I am damaged at lea.st a thousand dollars. I don't believe
anybody could put it in for less than a thousand dollars.
The Court: Is that,to the field or to the house!
The Witness : That is to the house and the
field, too.
.
.The Court: All right. Anything else that you claim,7

page 110}

By Mr. Brumet:
Q. Any other damages t
A. No, sir.
Mr. Brumet: All right, you may ask him.
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CROSS EXAMINATION.
By Mr. Blakemore:
Q. Mr. Malcolm, didn't you first say in talking about damages that you thought the damage to the house was $4,000T
A. I don't think so.
Q. And you later stated that you thought it was $5,000?
A. I may have.
Q. How did you figure, why do you figure damages to your
house? Is it just because it is close Y
A. It is close there, and there will be a lot of traffic, a lot
of dust, and I would like to get back further than any 15 foot
from the road on account of my children.
Q. There will be a fence, there will be the
page 111 } same type of road that you have got there now,
except a better and wider road, won't it, for the
service road Y
A. From what you all sa.y it will.
Q. And there will be a fence between that· service road
and the through highway, won't there Y
A. I don't know about that.
Q. Wasn't that testified to here T
A. Maybe it was.
Q. What about this land that you have east, how much
acreage is there out there east of the house?
A. You mean in behind the house?
Q. Yes.
A. About twelve.
Q. Talk so they all can hear you.
A. There is about twelve acres.
Q. You have got some water that runs, that stream runs
along the edge of your land and the road, doesn't it Y
Q. And you can't get across that stream without bridging
it, can you, or fording it?
A. You mean in front of the house Y
Q. All along that twelve acre land and east of your house,
along the road.
A. You can go up and across it, over it.
· page 112 } Q. You have to cross the branch, don't you,
from the road to get to it?
A. Yes.
Q. If they have a good road there and a good entrance,
wouldn't that be better than having to go across the stream T
A. I don't think so.
Q. You don't think that would help at all T
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A. I think-I don't think it would help my cattle any.
Q. Would it help your land any f
A. I don't think so, not taking the water away, I don't
think it would.
Q. You were talking about water there at the store, didn't
there use to be an open ford· there on that creek Y
A. Yes, sir.
Q. And then they built a bridge there Y
A. Right.
Q. That open ford was pretty rough on cars and the
store and everybody else with water splashing.
A. We never had any trouble with it. In fact I never had
the store flooded until after the ·bridge was put
page 113 ~ in.
·
Q. The store has been there how long?
A. Seven years, or a litlte over seven. I put it up in
1950.
Q. Mr. Malcolm, what did you say was the actual value of
that store building Y
A. Six thousand dollars.
Q. What size is it f
A. 25 X 30.
Q. 25 X 30?
A. Yes.
Q. That would be 7500 square feet T
A. Yes, sir.
Q. And you still say it is $6,000T
A. Yes, sir.
Q. What value did you put on the old log building just as
a building?
A. Well, as a building and value to me, I would say that it
is worth $7,000-I mean $700.
Q. Seven hundred dollars. That is the whole building?
A. Yes. sir.
Q. You· get some right good land-the new road doesn't
take very much land, it just takes a little part, it takes a
part of the store, the· store building a:nd it goes
page 114} on back and just barely by the south edge of the
log building,· hits the· southwest corner of the old
log building?
A. Yes, sir.
Q. That land that lays north of it is pretty good land,
isn't it?
A. It is pretty good.
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Q. If you have a better road than the present Island Road,
wouldn't that help that land f
A. Well, with the way the line is going through this and
the way it is throwing in an offset, in an angle like it is, a-nd
with that taken up, I don't think it would value it any more
than what it is valued right now.
Q. What do you consider the value of that land back
from the present Island Road t
A. Well, I consider the value of that land back there worth
$2,000 an acre.
Q. What do you consider the value of the land on the
present Island Road 7
A. Three thousand dollars.
Q. When the new road comes in, would th~re be any difference in value of the land behind it f
·
A. No, sir-sure, it wouldn't be worth as much for what I
intended to use it for.
pag~ 115 ~
Q. Wouldn't be worth as much?
A. No, sir.
.
Q. What about fair market value, sale value, wouldn't that
go up, with the new road going alongt
A. According to what Mr. Tipton told me the other dayQ. I don't want you to tell what somebody else told you.
I want you to tell what you know.
A. I know from the experience of having o:ffers before and
ofiers since. I have had ofiers before the highway come and
I have had offers since. According to the offers I had before and the offer I have now, it is less now than it was before for what we wanted to use it for.
.
Q. What is the best usable value Y What could you use
that land for the best t
A. For development.
Q. For real estate, homes f
A. Yes, sir.
Q. Wouldn't it be, with a better road,. wouldn't it be better
for homes rather than it is nowt
A. No, sir, I don't think so.
Q. Both east of your house and west of your house?
A. I don't think it would.
page 116 ~ Q. You can't say that t
.A.. Not with the way the traffic and all can go
both ways now, I don't see it, no, sir.
Q. You don't think any piece of property on a dead end
street would be worth as much as it would be to ha:ve a
1
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thoroughfare all the way through. You don't think people
would like to live where they can get back with not so much
traffic on the road in front of the house, from the standpoint
of right next to the house, from the standpoint of a home.
A. I don't consider on this, with the traffic that is going to
come over, is going to be a lot worse, after you all get
through with it, than it is now. It will be plenty more traffic
and I wouldn't think anybody would want to live where there
is more traffic.
,
Q. Do you think there will be ·more traffic f
A. Yes, later on than there is now.
Q. That is on the service road t
A. No, not on the service road, on the main road. I would
say there wouldn't be one-fourth of the traffic on this road
after the service road goes in with a dead end as there is
now, because there is plenty cars traveling through there
now that go into the Gate City Highway, people working and
all goes to the Gate City Highway, and go to
page 117 ~ Blountville, go towards Gate City, Mendota. I
would say there won't be '()De-fourth as much
traffic on the road, after it is finished, as there is now.
Q. You say you have some cattle there f
A. Yes, sir.
Q. Have some cows f
A. Yes, sir.
Q. Sell milkY
A. Yes.
Q. Use that milk in your home T
A. Yes.
Q. Didn't you tell the commission that you were getting
groceries, including milk, out of your storet
A. I said with the milk and the meat and stuff we had,
my groceries wouldn't eost me over $35. If I had to buy
my milk and meat that I don't have, it would cost me more
money.
Mr. Blakemore: I think that is all.
· (Witness excused.)
ROBERT L. SHIPLEY,
having been duly sworn, was examined and testified as
follows:
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DIRECT EXAMINATION.
page 118

~

page 119

~

By Mr. Brumet:
Q. State your name and occupation.
A. R. L. Shipley, Real Estate Agent, Bristol, Virginia.
Q. How long have you been in the real estate business,
Mr. Shipleyf
A. Since 1945.
Q. Is that your source of occupation and employment? A. Real estate and ·general insurance, yes, sir.
Q. Have you had occasion-first of all, do you know, do
you have occasion to appraise property and sell and deal in
F~&~1
.
A. Yes, sir, I do constantly.
Q. Will you state whether or not you have looked at the
property which is being taken from Bruce Malcolm by the
State Highway Commissioner.
A. Yes, sir, I have looked at the property and appraised
the property.
Q. Will you please state if you have appraised it both for
the value of the property taken and the damages, if any, to
the residual property that remains there.
A. Yes, sir, I have.
· Q. Will you please state, first of all, what value you have
placed on the land.
The Court : Land taken T
lfr. Brumet: Land taken and buildings, yes.

A. I appraised 4.43 acres, which consisted of 1682 front
feet, had a front of 1682 feet, at $2,000 an acre, which is
$8,860. I appraised an easement, .53 of an acre's easetnent
at $1,000 an acre, 'vhich would be $530.. I appraised the
store building, 25 x 30 foot building, at $5,000. I appraised
the log building that is being used now as a chicken house
for $200. Do you want the other damages 7
Bv 1\.fr. Brumet:
·Q. Yes. What is the total of land and buildings?
The Court : Let's get the total.
By Mr. Brumet:
Q. Total of land and buildings as you appraised them.
A. I haven't totaled those up.

S.D. May, State Highway Com., v. Bruce Malcolm

75

Robert L. Shipley.
The Court: FourteenThe Witness : Fourteen thousand five hundred ninety
dolla:rs.
By Mr. Brumet:
Q. Fourteen thousand five hundred ninety dollars for the
land and buildings. Now will you please give us any damages
that you have that you see over and above, what enhancement
of the value, if any, that might be on the property.
A. I have damages to the home place of $1,500.
page 120 ~ I figure it would take approximately $1,500 to
raise the house to approximately the same elevation above the new road that it is now above the existing
road and to move it back so that he will have the same distance from the new road that he wanted from the old road.
I figured $1,500 damages on that. Damages to the rest of the
land, all the rest of the land, would be approxin1ately
$2,000.
Q. What does that consist of 1
A. That was loss of water, the cost of replacing his public
water system, the loss of the water to the other acreage that
he has, the limited access to the portion of his business property and the-the limited access to his .business property is
one of the largest items that I have-and then the loss or
damage to his business because of either being impracticable
to replace ·or loss of time replacing it.
The Court: Gentlemen, I will rule out loss of business
profits.
Mr. Brumet: He is talking about loss of time, your Honor,
in replacing the business.
The Court: Any business profits are out. I will let him1
show it is an established business, the business that is being
done there, and that will reflect on the value of the property
taken.
Gentlemen of the commission are instructed
page 121 } that you cannot recover for any alleged loss of
profits by reason of the taking of the store.
By Mr. Brumet:
Q. Would there be any loss as a. result of relocating, reestablishing, maintaining a business of that kind Y If so, how
much7
A. That is the figure that I had at $2,500, for $2,500.
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Mr. Blakemore: I object to that, if the Court please, be..
cause it is not proper.
Mr. Brumet: They testified to it first, your Honor. If
your Honor will recall, Mr. Nica:r and Mr. Williams, all of
them testified about the relocating of his store.
The Court: I know they did. I am going to cover that
by an instruction, gentlemen.
Let's go to something else.
M:r. Brumet: All right, your Honor.
The Court: This man has testified that the damage to the
home is $1,500. Let that go in. He has testified that the
value of that sto·re building actually taken was $5,000..
Now that covers the cost of that building. I will let you show
as a general way and point out what constitutes the difference
in value of the residue before and after beyond any benefits.
He can say what that total is and what constitutes that total.
page 122

~

By Mr. Brumet:
Q. Will you please state aecording to your
figures what the damages, total damages are sustained, the
difference being in the value of the property before and
after the taking.
A. First, the damages to the home place.
Q. Give me a total figure for it all first, and then you
can break it down. What is the total figure you have!
A. Six thousand dollars damage.
The Court: What makes up that damage T
By Mr. Brumet:
Q. Six thousand dollars damage. If you will, please state
to us what makes up that damage.
The Court: Leave out loss of alleged profits.
A. Fifteen hundred dollars for relocating of the house.
By Mr. Brumet:
Q. All right.
A. Two thousand dollars damages to regain his public
water system, both to his business and to his house, and if he
thinks it is necessary to have the creek water over in the
field to the east of the road, the cost of putting it there
through a culvert.
The Court: What would you put that atf
cluded in the two thousand or not Y

Is that in-
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The Witness: Yes, sir.
The Court: You mentioned an item of inconvenience there. I will let you show what
that is, on account Qf the new highway that is distinguished
from the old way.
The Witness: Well, sirThe Court: Means of access-egress and ingress to the
premises.
The Witness: That is part of the $2,500 damage to his
business, not the $2,000 damage to the ·residue of the property. In the damage to the business, I think the limited
ingress and egress to the business property is very important.
page 123

~

By Mr. Brumet:
Q. What would youMr. Blakemore: We object to that, if the Court please.
The Court: I will let him show-I will leave it to the
~mmi.ssioners to decide whether or not he is damaged, by
inconvenience by mode of ingress and egress, after the road
is constructed, as compared to the present road.
By Mr. Brumet:
Q. How much would that figure beY
A. I think it would damage the property more than just
the cost of replacing the building for this reason. The building is now located right here. Yon do have to ford
page 124 } a creek, if you enter it from this side .road which
goes to whatever this side road is here. Yon do
have to ford the creek here. As soon as you turn -off this
bridge, you can immediately turn into the store property
there. Mr. Malcolm put in a 50 foot culvert there, culvert
pipe, so that you could enter into it immediately after you
cross the bridge. If you relocate the building, say you do
move back here and relocate the building there, you can't
come into the building until you get to this point right here,
and then you have to cover a proposed drainage ditch which
is approximately 5 feet wide and will run .right across here.
You have got the bridge across there, either-well, whatever
the ,state feels is necessary, either metal -or concrete pipe.
Now the damaging feature is right here. There is a bridge,
your corner property is just about eliminated here, the value
of having the corner, because right here at this point will
be at least 4 feet from the surface of the gr-ound to the surface of the street. To use any portion of this in here to come
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off from~ it would be an expensive operation there that would
be necessary to cover this over entirely and cover 'this to
where you could get out to where you could get into it.
Consequently you are not going to use a square the size he is
using for business purposes. He is going to have to come
out here and use a larger piece of land. I consider that
damages to his property more than just the cost
page 125 ~ of replacing his building.
Q. How much would you figure that damage is?
A. I would figure that would be at least $2,500 damages to
that property. It would cost you that to get back the same
~ount of ingress and egress.
Q. All told, both land, buildings and damages, over and
above the enhancement, what total figure f
A. Twenty thousand five hundred ninety dollars.
Mr. Brumet: You may ask hiin.
CROSS EXAMINATION.

By Mr. Blakemore:
Q. Mr. Shipley, didn't you hear Mr. Nicar testify a while
ago that the state would built an entrance to people who had
present entrance along the road f
A. I think he said that they would replace whatever was
existing, yes, sir.
Q. Did he say he would make the entrance?
A. They would replace whatever is existing.
Mr. Brumet: I am1 going to object to that, your Honor,
on the ground that there has been nothing like that that I
know of to obligate the state to build anything back.
The Court: Mr. Nicar said that, made the· statement.
By Mr. Blakemore:
Q. How muchpage 126

~

The Court: It is the habit of the state 1o
make those entrances and he said here in this
particular case it was a good location, this new road here was
about on a grade with adjacent land. So objection is overruled.
By Mr. Blakemore:
Q. You put the value of that entrance at $2,500, didn't
youf
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A. Yes, sir.
Q. Now how do you get $2,000 value from water to the
twelve acre land 7
A. To come under there, if you can get ·back to your waterif you can get water from the Kinderhook District and you
have to come under your right of way there, come under your
road, you have to come under it in a double pipe system.
It takes at least an inch and ·a. half pipe with a three quarter
pipe inside it. ·You would have to cross it in two places
there, which is pretty wide. This one would be much wider
for his business use than this one right here. If it were put
under the construction of the road, it would be much less
expensive than it would if you waited until after the road
was constructed.
Q. Mr. Shipley, let ,me ask you a question there. Do you
know where the present water line, Kinderhook water authority line is at the present T
A. If is my understanding that it is on the
page 127 r north side of the existing road.
Q. Of the Island Road?
A. Yes, sir.
Q. And that Island Road is along the service road right
there, too, isn't itT
A. They are very close. There is some change. There
must be some change. They are taking 15 more feet to make
it with.
Q. It is right there at the north side of all the land T
A. That is right.
·
Q. In other words, you '\\10uldn 't have to go under the
main highway. at all T
A. Not the main highway, but your service road, and you
Af.ill have to do it under the ser,rice road in the same manner,
I believe.
/

Mr. Burmet: Your Honor, I object to that on the grounds
also that their own testimony has been that they are going
to have to hook over on the south service road and take
it.
The Court : The commission have heard what the gentlemen have said. I overrule it.
Mr. Brumet: I don't know whether they are or not, but
they have said so.
page 128 ~ The Court: Let's see what the gentlemen
say.
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By Mr. Blakemore:
Q. Mr. Shipley, let's go to the remainder of the land.
Mr. Malcolm's land, the present Island Road comes down
and has an angle line going out to the west edge, way out on
the far edge of the map 7
A. Yes, sir.
Q. When the new road is built, you will have, won't
you, a di1Terence between this point right there and that point,
about a hundred feet or maybe a little over additional right
of way line lying along the service road f In other words,
the present Island Road, he only has a frontage of this much,
but when you get up here, he will have over a hundred feet ·of
additional frontage f
A. Yes, sir.
. Q. Mr. .Shipley, when you get a good 20 foot road and they
build it in there and build in there well with a two to one
slope on the banks, there is very little cuts· and fills as I
understand it here, wouldn't that make it nice to have land
· that lays along there for good lots 7
A. Oh, yes, sir, it would.
Q. Wouldn't those lots be worth just as much, if not more,
after this road is built as the land that lays along this
present Island Road f
A. I would say they would be worth as much
page 129 ~ afterwards.
Q. As much. Certainly as much Y
A. Yes, they would be worth as much for the amount that
you could get. You are starting up into' a hill here. It is
beginning to get moreQ. It is more than 200 feet from your red line to your
hills'!
A. Yes, sir.
Q. And didn't I understand you to testify that along the
front of lots going back about 200 feet depth would be approximately·
A. That would be an average depth for a lot.
Q. You placed a value, based on lots along the Island Road,
didn't you, in arriving at this value?
A. No, sir. Yes, I used· by front footage, because you
could get a depth of 200. I used by acreage today because
you can't get a 200 foot lot in that distance.
Q. In this narrow shaft Y
A. But the frontage the.re on that road· would bring, I
believe $2,000 an acre. You have used up 4.43 acres, where
it would be from a small portion here of 15 feet to the wide
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area up here. You have still used up the same amount of
aereag~.

Q. As I understand you to say this land along
page 130 ~ here would be available and good lots and sell for
at least $2,000 an acre, is that correct!
A. Approximately two an acre.
Q. What is it worth right now, this land that lays just
north of this land, away from Island RoadY
A. Your front acreage here that is fronting on Island
Road is worth two thousand an acre, I would think so, if y<>ur
road is back here.
Q. Wait a minute. I am not moving the road back. I am
talking about-you have got the $2,000 value along the road
at present.
A. That is right.
Q. Go back the distance through there. What is it, 200
feet or better7 What is this land worth right now?
A. Right nowY
Q. Yes.
A. I think I appraised that a thousand dollars an acre.
Q. A thousand dollars an acre Y
A. A thousand to fifteen hundred. It depends on how
much-I would say a thousand an acre.
Q. Your notes say a thousand an acre. Then there would
be a difference of a thousand dollars an acre, the difference
in value in this land before the taking and after
page 131 ~ the takingY
A. Yes, sir, because your road would be up
there afterwards, and you would again have frontage.

Mr. Blakemore:

That is all.

Thank you, sir.

(Witness excused.)

R. H. DEVAULT,
having been duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Brumet:
Q. You are Mr. R. H. DeVault!
A. Yes, sir.
Q. What is your age, Mr. DeVaultt
A. Sixty-three.
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Q. What business are you in 7
A. Oil business.
Q. What oil business 7
A. Sinclair Refining Company.
Q. Mr. DeVault, do you know where Bruce Malcolm's
property is located 7
A. Yes, sir.
Q. Did Mr. Malcolm have a service station out there 7
A. Yes, sir.
page 132 } Q. Did he handle your product?
A. Yes, sir.
Q. Do you know 'vhat over the few years that he had there
that he sold in the way of gasoline per month?
Q. It run between-it would run between four and 5,000
gallons a month.
Q. Would he average as much as 4 or 5 thousand ga.llons of
gasoline a month 7
A. Yes, sir.
Q. I will ask youMr. Blakemore: I object to that because I think it is a
question of going purely to the question of profit.
The Court: No, I will let him show· that, the type of business he is doing.
Of course, gentlemen of the con1mission, in accordance
with the Court's former ruling, that may be conside·red by
you in arriving at a fair and just value of the land sought
to be taken.
By Mr. Brnmet:
Q. Mr. DeVault, what else, besides gasoline, does he sell
out there with that store?
A. He sells gasoline, oil, greases, and groceries.
Q. Have you seen the land which is proposed to be taken
from him?
A. Yes.
page 133 } Q. Are you familiar with the plan as has been
explained here by the State Ifighway Com~mis
sioner as far as making a dead end road out of the old Island
Roadf

A. Yes, I think I understand it.
Q. I will ask you if you have bought and sold any property
here in Washington County, Bristol, Virginia, recently?
.A. Yes, I bought a piece of property about a year and a
half ago.
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Q. Do you deal in your business with buying and selling
an:d leasing property for service station operation?
A. Yes, sir.
Q. Are you familiar in a general sort of way with the
values of property of Washington County?
A. I don't know. Pretty good idea, as near as I can put
it.
Q. Mr. DeVault, have you seen the property of Mr. 1\Ialcolm. out here that is being taken, do you know 'vhat is being
taken from him Y
A. Yes, sir.
Q. I will ask you, first of all, if you ,·viii give me the value
of the land which is being taken from him, how much do you
value thatY
A. Well, I will tell youpage 134

~

The Court: A little louder.
The Witness: How's that?
The Court: A little louder.

By Mr. Brumet:
Q. What is that land worth per acre?
A. Mr. ~falcolm asked me to come out there and appraise
his property to the best of my knowledge and showed me
about what the highway was going to use and what it was
going to do to him. I just appraised the property. I just
sat down there-I said store and lot it sits on $8,000.
Q. Store and lot $8,000?
A. Yes, sir. I said raise house and fill lot, it would take
$2,500.
Mr. Blakem!ore: I can't hear what you say.
The Court: Raise house and fill lot, I take it that is the
dwelling¥
The Witness : Yes, it is the dwelling house.
By Mr. Brnmet:
Q. All right.
A. Three acres of land, I figure around $3,000 an acre.
His water right, I didn't kno·w what it would cost him, but
he estimates it would cost him to put his water back in there
about a thousand dollars, makes a total of $14,500.
The Court: That is for the land and damage?
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The Witness: How's that!
The Court: Everything?
The Witness : Yes, sir• I put a value on the
whole thing there, what he was losing around $25,000.
· The Court: Wait a minute. Value on the whole thing?
Mr. Brumet: $25,000.
The Court: That doesn't make $25,000.
Mr. Brumet: He is talking about damage to the rest of
it.
The Court: I don't know what he is talking about. Let's
back up. Store, house and lot $8,000. Raise the dwelling
and fill in, $2,500. Three acres of land, I take it that is what
the highway takes, and loss of water, one thousand, that
makes $20,000. Is that correct or not!
The Witness: I didn't add it up. I think it is.
page 135

~

By Mr. Brumet:
Q. What, if anything, did you allow in the way of damages
and for what were those damages allowable Y
A. I didn't make anything for that. I just appraised
the property, what I thought it was worth.
Q. And your appraisal is $20,000?
A. Yes, sir. You can take the store and his service station,
I figured he ought to make $500 a month out of it from both
of them.
page 136 ~ Q. Let's don't go into that.

The Court: It is the fair market value of the land taken,
plus any damages, beyond any benefits to the residue, is what
we are interested in.
By Mr. Brumet:
Q. On that basis that the Court has just outlined to you,
what was the total amount of your evaluation f
A. Twenty-five thousand dollars.
The Court: Twenty-five thousand dollars f
The Witness: Yes, sir.
Mr. Brumet: All right, sir.
You may ask him.
The Witness: I didn't even know I was coming to court
on this thing. I just went out and estimated the property.
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CROSS EXAMINATION.

By Mr. Blakemore:
Q. Mr. DeVault, what is the value of the land that lies
along the road there 7 To wha.t did you figure the value per
acre or front foot or any particular way, the land that lies
along the Island Road!
A. He told me he had about 1685 feet on the front that
they were taking away from him, that part of it wouldn't be
worth anything to him after the road we~t
page 137} through there.
Q. I am~ asking you what you saw, not what
somebody told you. Here is the Island Road and there is the
old log house.
A. Yes.
Q. And the road comes through and takes about 200 feet
back there and gradually gets narrower as it comes out
here. What do you figure the value per acre or per hundred
feet for that land Y
·
A. I just never figured it.
Q. You didn't figure it. You just looked at it and guessed!
A. I estimated. Just an estima.te. But I do know this,
where his present store sits there, the highway is on this
side and it is fenced off, and it comes into his place there and
it comes to a dead end. He has no way of getting in a.nd
out of there at all. That store building isn't worth a dime
to him. He would have about a dozen families that could
get to him to buy from him.
Q. Yotl say he has been selling 4 or 5,000 gallons of gasoline?
A. Yes, sir.
Q. When was that that be was selling that Y
A. About a year ago or a little le.ss.
Q. Wha.t is he selling right now 7
page 138} A. He is not selling any.
Q. Weren't you supplying gas to him, Sinclair
Gasoline!
A. Yes.
Q. When did he quit selling?
A. Well, I would have to go back and look at the books on
it. I think it was three or four months ago, is ·miJ' recollection.
The Court: He asked you why did he?
The Witness: What he wanted to do was tear down the
place and build another one,. and he said he would just quit
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selling until he knew what he was going to do, what the
highway was going to do.
By }.fr. Blakemore :
Q. He just quit, he still had customers there, five or six
months, and he quit selling Y
A. Yes.
Q. Mr. DeVault, did you look at the back part of that
land, the land that lays north of what the road is going to
take, and consider the value of that?
A. I didn't put any value on that at all.
Q. You didn't consider the value, that is the residue, what
is left after the road takes it?
A. I didn't put any value on that.
Q. How do you arrive at the question of dampage 139 ~ ages 1
A. When you take a :tnan's business and his
property, if that ain't damage, I don't know what is.
Q. But you consider it from the standpoint of profit on
that business, is that it?
.
A. No, they are taking his store, his service station away
from him, and then putting a road through there and it comes
out here, who is he going to sell to?
Q. If you put a good road through, Mr. DeVault, isn't it
a fact that if you put a good road through and you have no
unusual or extremely rough grades to get across, that the
land along the new road for development of homes increases '
in value?
A. Yes, there is space there for homes between the highway and the new highway.
Q. There is a space there that it would increase?
A. Yes.
Q. Do you mean that space, it would be reasonably level
or reasonably good for a home to be placed?
A. Yes, there is enough space there.
Q. That would increase the value Y
A. I don't know whether it would increase the value or
not. It might.
Q. Didn't you look at this to see that T
A. Yes, I looked at it.
.
page 140} Q. The Court has just told you just recently
that the question of damage of residue is the
value of that land right now as compared to the difference
in the value of it when the road is built.
A. Here is the 'vay I look at that. If your road comes
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out here and stops, I don't see ,-~rhere it could be 'vorth any
more money. '
Q. Don't people like to live on a road that doesn't have
too much traffic f
A. Yes, but that is just a dead end there, you see. In
other words, just fenced in, nobody but the people that live
there could be his customers, could trade with him.
Q. I am not talking about trading. I am not talking about
profits in the store. I am talking about the value of lots,
home sites.
A. Well, I don't think I would want up there.
Q. There are a lot of people that have different views ..
A. A lot of people that do. Some build on top of· a ·mountain 81lld some on a level place. A dead end street, I don't
see where-I just wouldn't want it. That is why I didn't
put any value on it.
Q. \Vhen you were looking at values and putpage 141 ~ ting damages on things, you were doing it in
about the same manner that you ,yere just
glancing at the laud!
A. I just went up tl1ere and put what I thought 'vas an
evaluation on his stuff.
Mr. Blakemore: Thank you. That is all.
The Witness: That is all I know.

(Witness excused.)
Mr. Brumet.: That is all, your Honor.
The Court: Anything further!
Mr. Blakemore: No, sir.
The Court: Both sides are now through?
~fr. Brumet: I do want to ask ~:fr. Malcolm one question.
BRUCE MALCOL~f,
was recalled and further testified as follows:

DIRECT

EXA~IINATION.

Bv Mr. Brumet:
·Q. The Question haR been brought up here as to why you
stopped selling gas and groceries there. Will you tell us
why and when.
A. Well, it was talked and Mr. Jackson told me when I
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was talking to him over yonder that the road was supposed
to come. in there and they would build that bridge last
October, and I would begin ,to let m~ stock go
page 142 ~ down, because I didn't have anywhere to put it.
.
I just let it run down, quit handling it.
Mr. Brumet: All right.
CROSS EXAMINATION.

By Mr. Blakemore:
Q. Why, Mr. Malcolm, because of the bridge, what did
that have to do with your store f
.A. He said the new highway was coming through. I knew
they was taking the store.
Q. Did he tell you that the new highway was going to
come through right then 7
A. He said it was supposed to come through there last
October, Mr. Blakemore. That is what he told me over here
in Russell County on 19 when Jackson was working on 19
over there.
Mr. Blakemore: That is all.
(Witness excused.)
The Co~rt: Do you gentlemen request the court to instruct as yesterday Y
Mr. Blakemore: Yes, your Honor.
page 143 ~ The Court: Gentlemen of the Commission,
again the Court instructs you that the measure
of com.pensation for property taken is the fair market value
of the property at the time of the taking, considering its
adaptability and suitability for any legitimate purposes,
having regard to the existing business of the community
~r such as may be reasonably expected in the near future.
The same thought, expressed in different language, is
the present actual value of the land, with all its adaptations
to general and special uses, not its prospective or speculafuture expenditures and
tive or possible values based
improvement, that is to b'e considered.
Compensation should be awarded upon the basis of the
most advantageous and valuable use of the land, having
regard to the existing business demands of the community
or such as may be reasonably expected in the immediate
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future. The uses · to be considered must be ·so reasonable
and probable as to have any_ effect upon the present market
value of the land. Purely imaginative -or speculative values
should not be considered. Compensation must be a full and
perfect equivalent for the property taken.
.
The test in each such case is simply this. What
page 144 ~ is the fair market value of the land at the time
of the appropriation for any available purpose?
Expressed in a different way, gentlemen, it is simply
this. You are told that when the property is taken for
public use the owner is entitled to what is termed for just
compensation as measured by the fair market value of the .
property taken as of the date of the taking.
Fair market value means an estimate and determination
of what is the fair, economic, just and equitable value under
normal conditions.
The next thing that you must consider is this. The damages, if any, to the nesidue beyond any enhancement in value
of the residue, and the true test of damages to the residue
of the land not taken is the difference in value before and
immediately after the taking. .And in ascertaining· such
damages, there may be considered every circumstance present or future which affects its then value; remote and
speculative profits and advantages are not to be considered
by you in either case, that is for the land actually taken
Qr for the damages, if any, to the residue.
The same thought as to the da.mages to the residue, expressed in different language, is simply this. In
page 145 } arriving at the damages of the residue of the
tract, the commission shall consider the cost, if
any, of adjusting the residue of the property to the new
conditions brought about by the construction of the highway in question, and the inconvenience, if any, to which the
landowner will be subjected on account of the location of
said road in the future operation of his said farm.
Or expressed in still a different way, is simply this, that
you shall not take independent items, but you may consider
the total damage and ascertain and determine what, if any,
he has sustained. Independent items of damage should not
be added together and the overall sum thus determined, but
all the items may be considered in ascertaining whether or
not the property has be~n depreciated in value when considered in connection with the benefits brought about by the
condemnation proceedings and the alleged improvements .
.If the landowner be inconvenienced and damaged by a trip
on this property, proof of those facts and a ward of damages are warra.nted.
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The commissioners are told that in determining what
damage, if any, has been done to the ·residue of the land,
you may take into consideration destruction of corps, if
any, fences, if any, trees, if any, and the like, and if you
believe that they would be or had been destroyed
page 146 ~ in the construction and operation of petitioner's
work, you may consider that in arriving at any
alleged damages..
Now then, as to the weight of the testimony, gentlemen,
I will instruct you again in this language. That you are to
consider all the testimony of the record herein. However,
you are not bound by the opinion of experts or by the a p' parent weight of the evidence, but you are entitled to give
your. own conclusions, based upon your own views of the
property. You have been out there and seen the land. You
have viewed it carefully in the Court's presence on yesterday. You can consider all the evidence adduced. The fact
that you can base your findings largely on your own views
is not to be considered as turning you gentlemen loose to
make an arbitrary award or to take capricious action or
return an award not relating to the value of the property.
The Court tells you that it is your duty a.s oom1nissioners
to consider all the evidence, weigh the same carefully, consider what you found there upon your view, consider the
record herein, the argun1ent of counsel, and atten1pt to
arrive at what is a fair and just value for the land actually
taken and the damages, if any, done to the residue of the
property beyond any enha.ncem~ent in value by
page 147 ~ reason of the construction and relocation of these
projects.
Any objections 1
Mr. Blakemore: No, sir.
Mr. Brumet: I have no objection.
The Court: All right, you may proceed with the argument.
Wait just a moment. One further thing. I forgot to instruct them on this question of alleged profits. The Court
tells you that you cannot consider the profits as such. They
are too speculative, but you may consider, if a person has
an established business, you may consider the type of that
business, the amount of sales and the history of that business in arriving at what is a fair and just compensation for
the land actually taken, but you cannot make an a"rard for
any alleged loss of profits.
Now there was one other point that I forgot to instruct
you on. There was testified by Mr. Malcolm tha.t he had
certain offers to purchase. The Court has heretofore ruled
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that that may be considered only in arriving at w:Qat is a
fair and just value of the land actually taken. The highway
department is not bound by any alleged offer. I don't know
the conditions under which they were made, the time element,
whether they were for cash or for terms, or what the terms
were, what the interest rates were, so the Court
page 148 ~ tells you that you may only consider those alleged offers, if you believe they were made, as
reflecting upon the fair market value of, the land.
All right, you may proceed with the argument.
(Thereupon, argument was presented by counsel. The
commission retired from the open court room at 12 :45 p.m.
and returned at 1 :10 p.m.
The Court: Gentlemen, have you concluded your work 7
Read the report as to the items of compensation and
·
damages, if any.
The Clerk: The sum of $12,531-$21,531.
The Court: Total?
The Clerk: None for damages.
The Court: None for damages. All right, let that report
be received and mark it filed.
Mr. Brumet: Your· Honor, I would like to note an exception to that report, and I would like to have time to file
exceptions to that report.
·
The Court: That motion is granted. You have ten days.
Gentlemen, that concludes your work.
These were all the Proceedings had and evidence introduced in the trial of this case.
page 149
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The foregoing transcript of evidence and incidents of trial, pages 1-148, inclusive, approved.
JOHN BLAI{E.MORE
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