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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF ROANOKE
MOSHER STEEL-VIRGINIA
DIVISION OF TRINITY INDUSTRIES, INC.

§

§
§
§
§
§
§

Plaintiff,
v.
EVA S. TEIG, COMMISSIONER
Virginia Department of
Labor and Industry
205 North Fourth Street
Richmond, Virginia, and
THE VIRGINIA DEPARTMENT
OF LABOR AND INDUSTRY,
SAFETY DIVISION (VOSHA)

FIRST AMENDED

BILL FOR

§
§
§

DECLARAToRY JUDGMENT
AND INJUNCTIVE RELIEF

§
§

Chancery No.

84-0123T

§
§
§
§

Defendants.

FIRST AMENDED BILL FOR
'DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF
COMES NOW MOSHER STEEL COMPANY, a Division of Trinity
Industries, Inc., (hereinafter "Mosher"), plaintiff, and files
this its Motion for

Decla~atory

and Injunctive Relief as against

each of the above named and hereinafter identified defendants and
for its claim, Mosher alleges as follows:
I ..

NATURE OF MOSHER'S SUIT
1.

Mosher seeks a declaratory judgment under §8.01-184 et

~.,

Virginia Code, adjudging that the application for Inspection
Warrant and the Inspection Warrant that the Virginia Department
of Labor seeks to enforce agiinst Mosher in the alleged enforce-

1.
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(

..

(

ment of the Virginia Occupational Safety and Health laws,
§40.1-49.3 et ~., Viginia Code, (hereinafter "the Act 19 ) ,
violates Mosher's rights ·under the United States Constitution
and the Virginia Constitution, that such search warrant was
issued without lawful authorization or probable cause and is
overbroad in scope, in violation of the Fourth Amendment to the
United States Constitution, that the Virginia Department of
Labor's alleged "plan" for general schedule or "programmed"
inspections is unreasonable and discriminatory, and, further,
that the procedure employed in obtaining said inspection warrant
as well as the warrant itself do not comply with the provisions
of the Act itself and regulations promulgated thereunder, and
thereby violate Mosher's due process rights under the Fifth
Amendment and the Fourteenth Amendment to the United States
Constitution.

Mosher also seeks preliminary and permanent

injunctive relief pursuant to §8.01-620 et

~.,

Virginia Code,

to restrain and enjoin the defendants from prosecuting Mosher,
its

agent~

or employees, under, or for failure to honor, the

search warrant, hereinafter identified, issued by this Court,
and to restrain the defendants fromm the enforcement of such
warrant against Mosher.

. -2-

2

(

(
II.
PARTIES

2.

Plaintiff is a Texas corporation, duly qualified to do busi·

ness in Virginia, with its principal place of business in the
City of. Roanoke.
3.

Defendant EVA S. TEIG is the duly appointed and acting

Commissioner of Labor and Industry of the Commonwealth of
Virginia, with official residence in Richmond, ·virginia and, as
such, supervises the administration of the Virginia Occupational
Safety and Health laws.
4.

Defendant VIRGINIA DEPARTMENT OF LABOR AND INDUSTRY, SAFETY

DIVISION, (hereinafter "VOSHA"), is an agency within the
Virginia Department of Labor and Industry existing pursuant to
the

Virginia Occupational Safety and Health laws, §40.1-49.3

et !!S·, Virginia Code.
This action is brought against the aforementioned defendants
in their respective official capacities, including any of their
respective predecessors, successors, and agents.

-3-
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III.
CAUSE OF ACTION
5.

On January 25, 1984, VOSHA compliance Officers A. S. Powell,

Leo Smith, and Charles H. Ferguson, Jr. appeared at the Mosher
plant in Roanoke, Virginia, and stated they were there to conduct a safety investigation of Mosher's premises.

At that time,

the compliance officers presented no complaint or any evidence
that "violations" existed in Mosher's plant.

Rather, officer

Powell indicated the investigation was a random or general schedule search of Mosher's entire premises.

Since a general search

without probable cause would be an unreasonable and unconstitutional invasion of Mosher's privacy, Mosher requested a valid
search warrant as a prerequisite to a search of its premises.
6.

Subsequently, on February 6, 1984, VOSHA made !! parte

application to the Roanoke Circuit Court for a warrant to conduct a general inspection of Mosher's entire premises.

Mosher

was given· no notice or opportunity for hearing on the warrant
application, and on February 6, 1984, the Court issued the
general warrant requested by VOSHA.
7.

On February 7, 1984, VOSHA compliance Officers Powell,

Smith, and Ferguson appeared at Mosher's plant and presented
such warrant to Mosher's representative.

From the documents

furnished Mosher's representatives at that time, Mosher was

-4-
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unable to determine whether proper procedures had been followed for
the issuance of the inspection warrant or the reason for its issuance.

Mosher was unable to determine the scope of the inspector's

authority and the search to be conducted, except that it seemed
to be unlimited.

Consequently, Mosher's representative told the

compliance officers that he wished to talk with the company's
attorney to determine what the company's rights were.
8.

Mosher's representative did seek the advice of the company's

attorney and was

inform~d

that VOSHA had failed to follow the

procedures mandated by law in obtaining lawful authorization or
probable

cause and that the warrant itself appeared to be

.unconstitutional and .overbroad in that it did not limit either
the discretion of the compliance officers nor the scope of the
search of Mosher's premises.

Mosher was advised by its attorney

that the inspection warrant violated the Fourth, Fifth and
Fourteenth Amendments to the United States Constitution, and
that to allow entry and search based on such warrant would
amount to' a waiver of Mosher's right to be free from unlawful
searches and seizures and to due process of law.

Mosher's

attorney also advised that VOSHA's so-called inspection "plan"
appeared to be discriminatory and unfair, in light of the previous inspections of the company by VOSHA.
9.

Since Mosher did not wish to waive its constitutional

rights, and desired its "day in court" on these continuous VOSHA

-5-
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inspection attempts and the validity of the warrant and inspection program, Mosher advised the compliance officers that the
company would not permit entry pursuant to the illegal warrant.
10.

Subsequently, counsel for Mosher suggested to VOSHA that

the proper procedure for enforcing the warrant was for VOSHA to
institute civil contempt proceedings against the company.

In

that manner, Mosher would be afforded a judicial hearing on the
validity of the warrant and VOSHA's inspection plan, and the
invalidity of the warrant or plan would be a good defense to
the

civil contempt action.

See,~.,

Blocksom v. Marshall,

582 F.2d 1122 (7th Cir. 1978).
11.

Defendants, however, did not want to afford Mosher a reason-

able court hearing on the validity of VOSHA's
inspection plan.

warrant and

Instead, defendants desired to coerce and

"make an example" of Mosher because the company insisted on its
constitutional rights.
enforce

t~e

Therefore, rather than seeking to

civil, administrative warrant by means of a civil

contempt proceeding, which is the normal procedure, (see,

~'

Marshall v. Huffhines Steel Company, 488 F.Supp. 995, 997, (N.D.
Tex. 1979) aff'd, 645 F.2d 288 (5th Cir. 1981), defendants filed
a criminal action against Mosher's plant manager, Stephen
Beleznay.

Indeed, as further evidence of defendants' punitive

intent, defendants' compliance officers reappeared to serve the
same warrant on successive days, February 7, February 8, and

-6-
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February 9, in order to claim that each day entry is denied is a
separate criminal offense.
12.

Subsequently, the Virginia Department of Labor and Industry

filed three separate complaints in the Roanoke General District
Court accusing Mosher's plant manager of criminal actions for refusing to honor the illegal warrant, and for exercising Mosher's
Fourth Amendment rights to a valid search warrant.

Defendants were

not satisfied with bringing one criminal action, but have filed
charges for each day entry was denied pursuant to
13.

the~

warrant.

The search warrant issued February 6, 1984, (Exhibit 1,

attached hereto and incorporated herein) by the Circuit Court is
improper and unlawful and violative of the constitutional protection of

th~

Fourth and Fifth Amendments to the United States

Constitution and the Virginia Constitution due to the fact that
the warrant was issued contrary to VOSHA regulations providing
for notice and hearing on the warrant application; the affidavit
application for warrant did not contain sufficient information
to demonstrate probable cause for the warrant issued, there were
no restrictions or boundaries as to the extent or manner of the
search to be conducted; and there were no statutory authority or
standards to support the warrant.
14.

Further, the inspection "program" or "plan" allegedly

employed by the Virginia Department of Labor and Industry is

-7-
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unreasonable and does not constitute sufficient probable cause
for a warrant under the Fourth Amendment to the United States
Constitution.

Such plan is patterned after the federal

inspection plan and provides for unequal and discriminatory
enforcement of the Occupational Safety and Health laws against
employers, in violation of the due process and equal protection
guarantees of the Fifth and Fourteenth Amendments to the United
States Constitution.

Among other defects in the design and

operation of the plan, the establishment inspection lists are
inaccurate, and the method of scheduling inspections results in
selective enforcement of the health laws within certain
industrial groups.

Enforcement of the February 6, 1984, warrant

issued in this case will therefore violate Mosher's right to be
free from illegal searches and seizures and its right to privacy
under the Fourth Amendment to the United States Constitution;
and criminal prosecution by defendants of Mosher and Mosher's
representatives over this illegal warrant constitutes harassment
and a violation of Mosher's right to due process and equal protection of the laws under the Fifth and Fourteenth Amendments to
the United States Constitution.
15. As set forth above, a justiciable and actual controversy
exists between Mosher and the defendants, and the threat of
Mosher's constitutional rights is imminent, substantial and
irreparable.

-8-
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WHEREFORE, PREMISES CONSIDERED Mosher prays:
(A)

For a declaratory judgment finding and declaring that

the hereinabove described Application For Inspection Warrant and
the Inspection Warrant issued against Mosher are unconstitutional and null and void, that VOSHA's plan for scheduling
general schedule or "programmed" inspections is unreasonable and
discriminatory, and that the procedure employed in obtaining
said inspection warrant as well as the warrant itself violate
the Virginia Occupational Safety and Health laws and regulations
promulgated thereunder;
(B)

That a preliminary injunction be issued enjoining any

further action or proceedings by the defendants against Mosher,
its agents or employees regarding the above warrant and staying
all pending criminal charges pending final judicial determination in this action on the issue whether the procedures
employed in obtaining the February 6 inspection warrant, as well
as the warrant itself and VOSHA's
Mosher's

~ights

inspection plan, violate

under the Fourth, Fifth and Fourteenth

Amendments to the United States Constitution and the Virginia
Constitution as well as the regulations promulgated under the
Virginia Occupational Safety and Health laws;
(C)

That the Court quash the above-identified search

warrant issued on February 6, 1984;

-9-
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(

That this Court grant judgment permanently enjoining

the Virginia Department of Labor and Industry from conducting or
attempting to conduct any future inspections of Mosher's facilities without a valid search warrant based upon probable cause and
suitably limited in scope, and issued after notice and hearing;
(E)

That this Court grant judgment permanently enjoining

the Department of Labor and Industry and its agents from commending any future enforcement actions or proceedings of any
kind against Mosher, its agents or employees regarding the subject matter of this action; and
(F)

That this Court direct the defendants to pay Mosher's

reasonable attorneys' fees, together with interest and costs,
and for all other proper relief.
Respectfully submitted,

THOMAS T. LAWSON
D. STAN BARNHILL
Woods, Rogers, Muse,
Walker & Thornton
P.O. Box 720
Roanoke, Virginia 24004
703/892-4200
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1.0

(

(

CERTIFICATE OF SERVICE
A copy of the forgoing was mailed to the John R. Butcher,
counsel for defendants, 101 North Eighth Street, Richmond,
1

Virginia 23219, on this

c":5··'~y
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VlRGINIA:
!

IN TIIF. ClrtCl'I.T
COf·fNONt·:F:l\LTH

OF VIRc;TNIA,

~

IN

COURT

THE CITY

•

OF ROANOKE

rel.

RVA S. TEIG, Commis~ioner
of Labor and Industry
In rc an Inspection t.Jarrnnt for
Mosher Steel-Virginia
Division of Trinity Industrir~, Inc.
1002 Hollins Road, N. E.
Roanoke, Virginia 24012
·. \

.,

INSPECTION t\ARRANT

:;

On this dntc, came the Petitioner, by counsel, before this Court
seeking iln order for an inspection warrant.
This Court,
find~

upon

the application and

affidavits of Petitioner,

as follows:

1.
s~1fety

Peti.tioncr has

a

st.1tutory

duty

to

carry

out

occupational

and he:1lth j_nspect ions nt plnccs of employment in Virg:f.nla •

•

2.

Petitioner h;ts

occupationnl · snfcty

s0ught
health

:md

fahric.1tion ·estab!U:hmcnt,
Industries,
'l]rginin

Incorporated.

21,01:-!,

No!=:hcr
Joc:.ttcd

colo rC'rl green·- yc llmv, ~ i tu.-t ted on

been denied

inspection

cstabUshment

the

and

of

the

Stcel-Virr,inin,
at

1007.

Hollin~

consistinr, of

:1 pp

entry

a

to

conduct

structurnl

Division
Road,

of

an

steel
T.rinity

N.E.,

Ror1noke,

cCimplex of

buildings

ro:d.ma t~l y 1?. nc rr.s of land su rrC'undcd

by a ch:tin-1 ink f,•nc0..
3.

cxi.~n:~

r.auc;e

l'r0h.-thle

forth<~

ir.~u:tnce

o(

an

inspection

'.ol.1rrnnt: rcquiritt.P. J'~t·itinn·~t· r·n r;,rr:; out: nn nccup:tti.onnl s:tfcty .1nd health
inspection on s.1icl t'r~rrtiS<'S.·

l1

~

0

t·.:UEHF.fOlU·:,

,. t'

.· I

l

r-h~

;l~

f'nttJ .. t

~

;:it;L: .·

I

orclr~rs

rctitiClncr \vithin

•

0; ; .

;tl.l·

••

12
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lo

ten days

of

the

within

ren onnh( limit"

and

in

a

rea,;onabJ.e(

~:tnner,

to

include

the

inspection of OSHA record!=:, the t:1king of pictures, measurement:-; and notes,
said

place

machines,

of

employment

appi1ratus,

nnd

cievices,

n1

pcrtin~nt

1

equi.pment

qucs t ion p-rivately any such employer,

for

conformity

loli

th

the

and

conditi.ons,

mrt.teria1s

therein

and

to

owner, opern tor, agent or employee
Occupr~ti.onnl

Virginia

structures,

lnw~

Safety

and

the

regulat i.ons issued pursue1n t to th,,se laws.
This order shall c>:pire ten days from the d.:tte of its issuance.
Petitioner shnlt note the date(s) of execution of this order upon
its. face, and return the order;.\ to the Clerk for filing •. -~

So, ORDF.RFD, this?

iJ

-;}~••r;/

dny of

r:?

-.::--A ..

o}~

' 1984.

I .

(l_AJ,

Judge

I nsk for thi.s:

Don:1] d S. C;llciHc I 1
Commnm-rc;tlth'~ Attnrnc~·

City nf Rnnnnkc
2 l R Cn n r tIt 1 '11 ~ t' r.n i 1d i n ~~
Ro:mc:,kc, Vi n~i n i :1 2M> I I
~~ l!;~~n-r··
tilt •

••

1\ COPY. TESTE: PATSY TfSTERM/\N CLERK

ByxQ~~.:Ll'lLL--llt1L_Dcputy Clerk
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF ROANOKE
MOSHER STEEL-VIRGINIA
DIVISION OF TRINITY INDUSTRIES, INC.

v.

Chancery No. 84-0123T

'/.·
·,

EVA S. TEIG, et al.
.;"'.

PLEA IN BAR AND DEMURRER TO
MOSHER'S FIRST AMENDED BILL
Eva

s.

Teig, Commissioner of Labor and Industry, on

behalf of herself and tne Department of Labor and Industry,
respectfully submits this Plea in Bar and Demurrer to the
First Amended Bill served upon her by Mosher Steel-Virginia,
herein referred to as "Mosher ...

PLEA IN BAR
Mosher's first prayer for relief seeks a declaratory
judgment concerning the validity of the inspection warrant
issued by this Court on

Februar~

6, 1984.

Mosher's third

prayer for relief requests that that warrant be quashed.
Mosher, however, has made no showing that any false statement
knowingly and intentionally, or with reckless disregard for
the truth, was included in either of the supporting affidavits,
nor that any such false statement was necessary to the
finding of probable

cause~·

.The affidavits supporting the

inspection warrant state sufficient probable cause for the

....

14
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.....

issuance of the warrant and the warrant is lawful upon its
face.

Accordingly, Mosher has stated no claim for quashing

the warrant or declaring it void.

DEMURRER
1.

The second prayer for relief in Mosher•s bill

seeks to enjoin the criminal proceeding now pending against
its plant manager.

-

None of the defendants in this action is

capable of halting that prosecution.
·.

. /·
.

!
.~.

Mosher itself is not

being prosecuted and has alleged no great and immediate
danger of irreparable loss to it from the prosecution;
indeed, Mosher has alleged no constitutional or property
right of its own that is infringed by the prosecution.
Moreover, the invalidity of the warrant is a complete defense
to the criminal proceeding.
2.

Mosher•s first prayer for relief seeks a declaratory

judgment that the plan by which the Commissioner selects

.

.
industrial establishments for safety inspections is discriminatory

However, declaratory judgment is inappropriate in the ·present
circumstances:

Mosher's

Fourt~

Amendment rights have already

been vindicated by issuance of the warrant.

Mosher has an

adequate remedy for any other rights through review of
citation the Commissioner might issue following an

a~y

inspection.·~-·

In contrast, granting declaratory relief requires considering
issues that might be mooted by the inspection or a subsequent
administrative decision fayorable to Mosher.

- 2 -
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proceeding to trial on Mosher's claim may jeopardize Mosher's
employees by delaying the Commissioner's inspection and
subsequent enforcement proceedings.

Thus, a declaratory

judgment would not be in the public interest.

Finally,

Mosher has not exhausted its administrative remedies, so
the issue is not yet ripe for judicial review.
3.

In its second, fourth, and fifth prayers for

relief, Mosher seeks a variety of injunctions against further
proceedings by the Commissioner.

Mosher, however, has not

alleged that any unlawful act of the Commissioner is likely
to be repeated.

Accordingly, Mosher has stated no claim for

an injunction affecting any such acts.
4.

In its sixth prayer for relief, Mosher seeks

attorneys fees of the commissioner.

However, t1osher has

stated no facts upon which a claim for attorneys fees could
be granted.
5.

The bill states no facts that would show irreparable

injury or inadequacy of Mosher's remedy at law.

The bill

states no claim for which relief can be granted.
WHEREFORE, Commissioner Teig respectfully requests that
Mosher's First Amended Bill in this matter be dismissed.

Respectfully submitted,
EVA S. TEIG

By
Counsel
- 3 -
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Gerald L. Baliles
Attorney General
John R. Butcher
Assistant Attorney General
101 North Eighth Street
Richmond, Virginia 23219
(804) 786-1348
Donald S. Caldwell
Commonwealth 1 s Attorney
Joseph M. Clarke, II
Assistant Commonwealth•s Attorney
315 Church Avenue
Roanoke, Virginia 24016
(703) 981-2626

CERTIFICATE OF SERVICE
I certify that a copy of the foregoing Plea and Demurrer
was mailed to Thomas T. Lawson, Esquire, Woods, Rogers,
Muse, Walker and Thornton, P.O. Box 720, Roanoke, Virginia
~- T'+24004 this ~ ~ay of May, 1984.
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE
MOSHER STEEL-VIRGINIA
DIVISION OF TRINITY INDUSTRIES, INC.
Plaintiff,
Chancery No.
84-0123T

v.

EVA S. TEIG, et al.,

-...

Defendants;

EVA S. TEIG, COMMISSIONER OF
LABOR AND INDUSTRY,
Cross Plaintiff

___v~-----------------. --~----------TRINITY INDUSTRIES, INC.
d/b/a MOSHER STEEL-VIRGINIA,
Cross Defendant.
CROSS BILL OF COMPLAINT
Eva

s.

Teig as her Cross Bill of Complaint respectfully

alleges as follows:
1.

Eva

s.

Teig, =herein referred to as "Commissioner," is

the Commissioner of Labor and Industry.
charged by

va.

Code

§§

The Commissioner is

40.1-1, 40.1-6, and 40.1-49.3 et seq. with

the power and duty to enforce Virginia's Occupational Safety and
Health laws, regulations and standards.
2.

Trinity Industries, Inc., herein referred to as

"Mosher," does business as a structual steel fabricator under the

18
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name Mosher Steel-Virginia at 1002 Hollins Road, in the City of
Roanoke, Virginia.
3.

On January 25, 1984, the Commissioner, through her

representatives, A.

s.

Powell, and

conducting an occupational safety
statuto~¥_Quty.

·.·

H. Ferguson, Jr.,

facilit~~or th~_purpose

approached Mosher's Hollins Road

to her

c.
~nd

of

health inspection pursuant

Mosher, through its plant manager, Steven

J. Beleznay, refused entry to the representatives.

4.

·.•·

On February 6, 1984, the Comm.issioner obtained an

inspection warrant from this Court authorizing the inspection of
Mosher's facility.

Copies of the warrant, supporting application

and affidavits are attached hereto as Exhibits A, B,
5.

c.

and D.

On February 7, 1984 at 8:50 a.m., the Commissioner,

through Messrs. Powell-, .. Smith, and--Ferguson. (Mr. Ferguson is a
trainee), returned to the Mosher facility and provided Mr.
Beleznay with copies of the warrant and of the supporting
Affidavits and Memorandum of Law.

Mr. Beleznay stated the desire

to consult with counsel; the Commissioner's representatives
thereupon departed.
6.

At 1:00 p.m. on February 7, Commissioner's

representatives returned to the Mosher facility and were refused
entry by Mr. Beleznay, notwithstanding the warrant.
7.

On February 8, 1984, at 10:45 a.m., Messrs. Powell and

Smith returned to the Mosher facility and again sought to inspect
the Mosher facility pursuant to the inspection warrant.

They

also informed Mr. Beleznay that_they had applied for a criminal
warrant and that such a warrant had issued against him,
returnable on February 17, charging him with a misdemeanor for
2

19

i':

refusing entry on February 7.

Mr. Beleznay again refused Messrs.

Powell and Smith permission to conduct the inspection.
8.

On February 9, at 8:45am., Messrs. Powell and Smith

again appeared at the Mosher facility and again sought to conduct
an inspection pursuant to the inspection warrant; Mr. Beleznay
again refused them entry into the facility.
9.

Mosher's defiance of this court and its process is

likely to be repeated in the future.
WHEREFORE, the Commissioner respectfully prays that. the
Court:
A.

Adjudge Mosher to be in civil contempt of this Court for

thrice defying the Court's inspection warrant and grant such
relief as is necessary to cure this contempt;
B.

Grant the Commissioner an Order, pursuant to

§

40.1-

6{8) {b), compelling Mosher to submit to an occupational safety
and health inspection of its facility and enjoining Mosher from
interfering with any future inspection under an inspection
warrant;
C.

Grant the Commissioner her costs in this matter;

D.

Grant the Commissioner judgment against Mosher and its

counsel for her reasonable attorneys' fees in this matter; and
E.

Grant the Commissioner such other relief as the Court

deems appropriate.

3
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Respectfully submitted,

Gerald L. Baliles
Attorney General
John R. Butcher
Assistant Attorney General
101 North Eighth Street
Richmond, Virginia 23219
(804) 786-1348
Donald s. Caldwell
Commonwealth's Attorney
Joseph M. Clarke, II
Assistant Commonwealth's Attorney
315 Church Avenue
Roanoke, Virginia 24016
(703) 981-2626

CERTIFICATE OF SERVICE
I certify that a true copy of the foregoing Cross Bill of
Complaint was mailed to Thomas T. Lawson, Esquire, Woods, Rogers,
Muse, Walker and Thornton, P.O. Box 720, Roanoke, Virginia 24004,
this Jll!aay of March, 1984.
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IN TH.c.
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Vl01atlOn of 19.2of
the Code, after
CO~·!NO~t.:C:ALTH OF VIRGI~!IA, ~ rel.
three
attempts to
EVA S. TEIG, Cocrnissioner
execute
this order
of Labor and Industry
on 02-07-84,
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trv.,,·.
In ! ! an Inspection Warrant for
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d-.. - A. ~s. ~~~

t-!osher Steel-Virginia
Division of Trinity Industries, Inc.
1002 Hollins Road, N. E.
Roanoke, Virginia 24012

~~

INSPECTION

. /;~7

WARR&~T

On this date, came the Petitioner, by counsel, before this Court
seeking an order for an inspection warrant.
This Court, upon the application and affidavits of Petitioner,
finds as follows:
Petitioner has a statutory duty to carry out: occupational

safety and health inspections at places of employcent in Virginia.
2.
occupational

Petitioner has sought and been denied entry to conduct an
safety

and

fabrication

establishment,

Industries,

Incorporated,

Virginia 24012,

health
~lasher

located

inspection

of

the

Steel-Virginia,
at

1002 Hollins

structural

Division
Road,

of

N. E.,

steel
Trinity

Roan9ke,

the establishment consisting of a comple:< of buildings

colored green-yellow, situated ori approxicately 12 acres of land surrounded
by a chain-link fence.

3.

Probable

cause

exists

for

the

issuance

of

an

inspection
......... -.

warrant requiring Petitioner to carry out an occupational safety and health
inspection on said premises.
\r-'HEREFORE,

.

•

r.-Effu~~ch

1.

•

- •

the Court orders Petitioner t.."ithin ten days of the

signing of this order to enter said workplace without delay and to inspect

22

EXHIBIT A

. ·' .'

")..

(

(

'

•

and investig3tc during regular working hours and other
uithin

re3sonable

limits

and

in

a

reasonable

manner.

inspection of OSHA records, the taking of pictures,
said

pl~ce

machines,

of

emploj~ent

apparatus,

and

devices,

all

pertinent

equipment

and

re~son~b!~ ti~~s

to

include

measure~ents

conditions,

materials

and
th~

and notes,
structures,

therein

and

to

question privately any such employer, owner, operator, agent or employee
for

conformity

with

the

Virginia

Occupational

Safety

laws

and

the

regulations issued pursuant to those laws.
This order shall expire ten days from the date of its issuance.
Petitioner shall note the date(s) of execution of this order upon
its face, and return the order to the Clerk for filing.
So, ORDERED, this /.,.

d

day of

2~ry-.

Judge

I ask for this:
Donald S. Caldwell
Com~onwealth's Attorney
City of Roanoke
218 Courthouse Building
Roanoke, Virginia 24011

li COPY. TESTE: PATSY TESTERMAN CLERK
By ~

JltLlJwLDeputy Clerk
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VIRGINIA:
IN THE CIRCUIT COURT IN THE CITY OF ROANOKE
C0~·~10~~·lEALTH

OF VIRGINIA 1
EVA S. TEIG 1 Commissioner
of Labor and Industry

In

~

~

rel.

an Inspection Warrant

Mosher Steel-Virginia
Division of Trinity Industries, Inc.
1002 Hollins Road 0 N.E.
Roanoke, Virginia 24012

_,

APPLICATION FOR INSPECTION

~\7ARRANT

Comes now Petitioner, by counsel, and respec.tfully says:

1.

Petitioner, the Commissioner of Labor and Industry, is

charged under Section 40.1-49.8 and 40.1-51.3 of the Code of Virginia
with the responsibility for inspecting places of employment for
conformity with occupational safety and health standards.
2.

On January 25, 1984, at 9:30 a.m., Mr. A.S. Powell,

Compliance Officer for the Department of Labor and Industry, appeared
at Mosher Steel-Virginia, a Division of Trinity Industries, Incorporated,
located at 1002 Hollins Road, N. E.

1

Rca noke, Virginia 24012 fo·r the

purpose of conducting a General Schedule inspection based on the
OSHA Planning Guide for Safety indicating high hazard industries,
in Virginia.

This structural steel fabrication establishment consists

of a complex of buildings colored green-yellow, situated on approximately

12 acres of land surrounded by a chain-link fence.

Mr. Stephen J.

Beleznay, Plant Manager, denied entry to conduct the inspection.
3.

As indicated in the affidavits attached, probable cause

exists to justify the issuance of an inspection warrant as authorized
by Section 40.1-49.8 of the Code of Virginia requiring Petitioner

-·
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EXHffiiT

B

~-.

..

(

·.. •

..)·

to conduct an occupational safety inspection of the Mosher SteelVirginia establishment.
~vHEREFORE,

Petitioner respectfully requests that this Court

.

issue an inspection warrant commanding petitioner to carry out an
occupational safety inspection of Mosher Steel-Virginia, Division
of Trinity Industries, Incorporated, to include all pertinent
conditions, structures, machines, apparatus, devices, equipment
and materials therein; questioning privately any employer, owner,
operator, agent or employee; to investigate and collect. data in a
reasonable manner, at reasonable times, within reasonable limits
to ascertain conformity with the Virginia Occupational Safety and
Health laws and regulations issued pursuant to those laws.
Respectfully submitted,

EVA S. TEIG, COMMISSIONER
of Labor and Industry

Donald S. Caldwell
Commonwealth's Attorney
City of Roanoke
218 courthouse Building
Roanoke, Virginia 24011
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co:::~CX~·lEALTH OF VIRGINIA

CITY OF

RICHHOND
AFFID~\VIT

I, C. L. Small, Jr., hereby state as follows:
I live at 1113 Elliott Drive, Nechanicsville, Virginia 23111.

My

telephone number is (804) 746-3096.
I am employed by the Commonwealth of Virginia.

I am a Field

Supervisor for the Western Region, Occupational Safety Division of the
Department of Labor and Industry.

As such, I review inspection reports and

make field assignments, among other things.

In making field assignments, I

designate companies to be inspected by the Compliance Safety and Health
Officers located in the offices of Bristol, Staunton, Danville 11 Roanoke.
Richmond and Lynchburg.
I made the assignment to A.

S. Powell, Compliance Safety and

Health Officer, to inspect the premises of Mosher Steel-Virginia, Division
of Trinity Industries, Inc. located at 1002 Hollins Road, N.E., Roanoke.
Virginia 24012.

The establishment consists of a complex of buildings

green-yellow in color,

situated on approximately 12 acres of land and·

surrounded by a chain-link fence.

Selection of companies for inspection at the present time is made
as follows:
1.

First priority, imminent danger situations.

2.

Second priority, investigation of fatalities.

3.

Third priority 11 complaints received from an employee or some
other person.

4.

Fourth priority, the General Schedule.

EXHIBIT C

..

(_'.

..

(

I

·~

I

Tha inspection assigned, was a General Schedule Inspection based
Depart~ent

on (in this particular case) the U. S.
Guide for Safety.

of Labor, OSHA Planning

'Hasher Steel-Virginia is a structural steel business,

which as an industry, is rated by OSHA as the fourth hazRrdous industry in
the Commonwealth.

According to the OSHA Planning Guide,

the Roanoke Area

has one industrial site ranked at the number one hazard position, that site
has been inspected.
number

and

t~vo

industries

There are no industries in the Roanoke area at the

three positions.

ranked

in

the number

Mosher Steel-Virginia is one of six
four

most hazardous

position in the

vicinity of Roanoke and appeared in the September, 1983 Planning Guide, '
effective for the 1984 fiscal year.
the

six

to

be

inspected.

Mosher Steel-Virginia is the last of

Based

on

the

above

information,

Mosher

Steel-Virginia was selected for inspection.
I have read the above statement consisting of 2 pages and swear

that it is true to the best of my knowledge and belief.

C. L. Small, Jr.

Sw~rn

to

and

LJ.Iply=v(C-= M

0

subscribed before my presence
19 84.

tic=

,

on

this

~~~day

of

(}l;,~~ J-zv~-~
Notary Public

My Commission expires:

·

My Ccmmissicn &.~lies Uay 15, 198~..

.
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COHi:·I0~1'1EALTH

CITY

OF VIRGINIA

OF ROANOKE
AFFIDAVI'r
I, A.S. Powell, hereby state as follows:
I live at 3635 Bond Street, Roanoke, Virginia 24018.

My

telephons·number is (703) 989-3408.
I am employed by the Virginia Department of Labor and Industry,
Safety Division, and have been since June 16, 1978.
as a Compliance Safety and Health Officer.

I am employed

One of my duties is to

inspect places of business for health and safety violations.

I work

out of the Roanoke field office of the Industrial Safety Division.
I am assigned to work in 8 counties and 5 cities one of which is the
City of Roanoks.
I was given the assignment by C.L. Small, Jr., Field Supervisor.
to conduct a General Schedule inspection of the premises of Mosher
Steel-Virginia, Division of Trinity Industries, Inc.

Mr. Small gave

me the address of the establishment and the nature of the business.
The purpose of this General Schedule inspection would be to enforce
the Safety and Health Laws of the Commonwealth of Virginia as set
forth in Title 40.1 qf the Code of Virginia.
On January 25, 1984, at 9:30 a.m., I entered the premises of the
structural steel fabrication establishment, Mosher Steel-Virginia,
Division of Trinity Indus tries, Inc. located at 1002 Hollins Road;-- ·
N.E., Roanoke, Virginia

24012.

The establishment consists of a

complex of buildings col.ored greenish-yellow, situated on approximately
12 acres of land surrounded by a chain-link fence.

After properly

28
EXHIBIT

D

..

(

(

I

_ · identifying myself to Mr. Stephen J. Beleznay, Plant Manager. I
explained the purpose of my visit, which was to make a general
schedule safety inspection.

Mr. Beleznay then denied my entry

to conduct the inspection.

I have read the above statement consisting of 2 pages and
swear that i t is true to the best of my knowledge and belief.

Sworn to and subscribed before me on this

__-4~~. ...J.:;;L;_...~..;;;.........;:..:;.*{~.,..---·'

__
C,_-i-t..:;.;~\.-'..;.._~_

1984.

~~·~~,~&~'~~=4 ~~~~~0+,~/~f~~~-~---------

My commission expires: ___

#

I

2

29

day of

.

(

,,

(
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CI'rY OF ROANOKE
MOSHER STEEL-VIRGINIA,
Division of Trinity Industries,
Inc.
Plaintiff

v.
EVA S. TEIG,
Commissioner
and
THE VIRGINIA DEPARTMENT OF
LABOR AND INDUSTRY, SAFETY
DIVISION,
Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ANStVER TO CROSS-BILL
Chancery No. 84-0123T

Plaintiff, Mosher Steel-Virginia, Division of Trinity
Industries, Inc.

("Mosher"), states its ans\4/er to defendants •

cross-bill as follows:
(1)

Mosher adopts and incorporates herein the allegations

stated in its first amended bill of complaint.
(2)

Mosher admits the allegations contained in paragraphs 1,

2, 4 and 5 of the cross-bill.
(3)

Mosher denies the allegations contained in paragraph 3

of the cross-bill.
(4)

Regarding the allegations in paragraph 6, Mosher admits

that the Cornmissioner•s representatives returned to the Mosher
facility at 1:00 p.m. on February 7, and that Mr. Beleznay
LAW OFFICES
WOODS, ROGERS,
MUSE, WALKER
&THORNTON
ROANOKE, VA.

informed them that the company wanted its day in court on the
validity of the warrant and the Virginia Department of Labor and
Industry, Safety Division•s inspection plan.

30

(

(

~·

( 5)

Regarding the allegations in paragraph 7,

~los her

admits

that the officers Powell and Smith returned with the same warrant
of February 8, and stated that they had applied for criminal
sanctions against Beleznay personally, rather than affording the
company a judicial hearing on the validity of the warrant and
plan.

(6)

Regarding the allegations in paragraph 8, Mosher admits

that officers Powell and Smith returned again on February 9, in
order to generate additional criminal sanctions against Beleznay
in a bad faith attempt to coerce Mosher into waiving its constitutional rights.

(7)

Mosher denies the allegations stated in paragraph 9.

(8)

Mosher denies all allegations in the cross-bill not spe-

cifically admitted herein.
Respectfully,

MOSHER STEEL-VIRGINIA
DIVISION OF TRINIT~INDUSTRIES,
INC.
.

Thomas T. Lawson
D. Stan Barnhill
Woods, Rogers, Muse, Walker & Thornton
P.O. Box 720
Roanoke, Virginia 24004
Robert E. Rader
McCarthy, Wilson, Rader & Mash, P.C.
107 South Gaines Street
P.O. Box 580
Ennis, Texas 75119
LAW OFFICES
WOODS, ROGERS,
MUSE, WALKER
&THORNTON
ROANOKE. VA.

-2-
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(
CERTIFICATE OF HAILING

I certify that a true copy of the foregoing Answer to
Defendants• Cross-Bill was mailed to John R. Butcher, Assistant
Attorney General, 101 North Eighth
23219, counsel for

s.

E~a

Teig, et

1984.
\

'

..........

LAW OFFICES
WOODS. ROGERS,
MUSE. WALKER
&THORNTON
ROANOKE, VA.

-3-
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V I R G I N I A:

-~------

.....

IN THE CIRCUIT COURT
FOR THE COUNTY OF ROANOKE .

MOSHER STEEL - VIRGINIA,
DIVISION OF TRINITY
INDUSTRIES; INC.,
Plaintiff

-vs-.
EVA S. TEIG, et al.,
Defendants

.
.
.
.:
.
.
.
·:
.
..

.. _, __

..

CHANCERY NO. 84-0123T

APRIL 24, 1984
9:30 A.M.

- "HEARD BEFORE :
THE HONORABLE ERNEST W. BALLOU

NOTARIES PUBLIC
MEMBERS
NATIONAL SHORTHAND
REPORTERS ASSOCIATION
VIRGINIA SHORTHAND
REPORTERS ASSOCIATION

CENTRAL VIRGINIA REPORTERS
P. 0. BOX 2738

ROANOKE. VIRGINIA 24001
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TELEPHONE
387·3831
AREA CODE 703
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~--------------------------------------------------------------~!
I

(
3

I
,,
II.I

4

II

~

p

let us get to the Discovery on whether the Plan
is

adequat~,

THE COURT:

6

i!

7

'I

alleged it now,

I

I

•'

8
9

!l

N~.

Butcher?

'•
They go.t· to get to it and if they haven't :I
~ey.

can.

~llege.it,

so you don't

jj

BUTCHER:

~..R.

:1

II

I am

g~ing

• 11

(

12

!I
!Ili

f!

h

. li

to have one

·'l

ill:

.substantial problem, Judge, and that is that
Federal list

tha~ ~tb ·the ~~deral

OSHA people

mv

people.want

want kept confidentiaJ ~"'n that

!f

13

I!J!

kept

'I
II
II

have any real objection to that, do you?

II

10

l
.I!II

You don•t have any reaJ

objection to that, either, do you,

,:
I·

that is our basic approach.

il
II

5

e;.:•.

'I

1:,,
II

confide~tial.

·,'

'I

!

it

ii

!•

-:
14 I!

THE COURT:

;.

i'

We would· have to rule on that ji

:•

15

;i
!;

il

at the appropriate time, but what I am saying

I

!i
16 !i
:.
1:

i~

they want ·to contest the overall Plan, so

ii

17 li

i=

il
!I
::

let's qet in a oosition where we can rule on the

18 ii

Plan rather than goj_ng through a.J.l.

19 :!

collateral things.

.,
20

tne~t::
!

:·

What do you think?

I·

..

1:

21

BUTCHER:

~~.

22 ;·
'23

I think that would be a lot

more efficient and certainly much more narrowly

.!'•·

focused to the issue that apparently bothers
'j

24

I!

them, Judge.

15

li

THE COURT:

\-lhat do you all i;hink?

That

1j•

1

----------------------------------------------------------~,!
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(
2

I

.!

I!

is what you want to contest?

II

j!

MR. RADER:

3 ll

i

4 ll

ilq

5

!
H

6 J•i:

"

·That is exactly

r~ght,

Honor, and we are ready to zero in on

Your

that~

However, we think that these other issues like
the affidavit can be handled in a Brief.
We can do that when. we brief tha entire
thing and submit it to the court on the merits.

I!

9

ll
•i

11

i:
•=
:!
:!

12

I

..ii

!i

10 .:q

!:

(

don't want the Court to think that we

don • t think thos·e are good arguments , because we
do.
THE COURT:

I understand-that, -but·all of

that is collateral to the main issue; you want
to attack the Plan.
15 i•

..

P~.

RADER:

That is right •

I,

16 i
17
18
19

;~

All this other stuff is sort

MR. BUTCHER:

Judqe, I want to point out

::
:i

,__

THE COURT:

of icing on the cake for you.

..

that we are probably

.

goi~9

to be seeking a

20

protective order for the list jf vou compP.l i t

21

for Discovery.

22

THE COURT:

23

that at the proper time.

24

~~R.

25

Well, we wi2l have to qet to

BUTCHER:

But beyond that, as long as

they can plead a direct and proper case, of
CENTRAl. VIAQINIA REPORTERS

ilII

II
li

I!

II

7

a olI.

I'
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(

I

i

·course we are going to - -

2

THE COURT:

3

Where does that put us?

Do

4

you think they have adequately alleged sufficient

5

allegations in thP.ir Bill of Comolaint to

6

!l

contest bhe Plap,

7

~s

MR. BUTCHE;R:

i

such?

You;r. .HOnor, as I read the

II

Bill they have not.
Tell me specifically whereir,

I

they haven't.

I am at a disadvantage, because you all
have been studying this for a long time and with

(

I
I

I

the excepti9n of issuing some warrants this is
14 'i

ii
15

!i,.
t!

16 I!

i:

the first case of this sort·that I have had any
contact with, so I have to be educated a little
bit.

17 ,Ijl

I'

i!•:

MR. BUTCHER:

rl

My problem is, Judge, as I

I!

18 il
!j
~I I

read it I couldn't pick out an attack on the Plan

19

out of the flak

!!

:;

flying around with the sho1:gun

lr

20

=!

!:

21

·I

I!'·
22 i•oi
23

"-

24

25

li

jj

II:i
•!

There may be one in there and I
didn't see it.

j~st

That is one of the main reasons

that I brought this broad-based attack on the
I

rl

lj

I•

attack.

I

;I

IIr

;I,,.,
I

1:

li
lo
·;

bill, is to find out what they are after here
today, and since I think Your Honor.is going to
CENTRAL. VIRGINIA REPORTERS

li

P .')

iT£!'\IOGAAPH qEPOATERS
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IN THE CIRCUIT COURT OF THE

......

)

MOSHER STEEL-VIRGINIA

)

v.

)
)
)

TEIG

Chancery No. 84-0123T

ORDER
On the 7th day of August, 1984, the parties came by counsel
to be heard upon Commissioner Teig's Plea in Bar, Demurrer, and
motion for an order compelling an occupational safety inspection
of Mosher's premises.

Upon consideration of the record and the

arguments of the parties, the court is of the opinion that the
warrant in this matter is valid, that Mosher may not maintain a
declaratory judgment action in this case, and that Mosher
Steel-Virginia is in civil contempt of this Court for interfering with the execution of the inspection warrant issued by
this court on February 6, 1984.
Accordingly, it is ADJUDGED, ORDERED and DECREED that the
Commissioner shall, on a date to be determined by her on or after
September 12, 1984, and before October 1, 1984, enter the
premises of Mosher Steel-Virginia at 1002 Hollins Road, N.E., in
the City of Roanoke.

The Commissioner shall enter without delay

any areas where work is performed by employees of Mosher and
inspect and investigate at any time during working hours or at
any other reasonable time and within reasonable·limits and in a
reasonable manner the place of employment and all pertinent conditions, structures, machines, apparatus, devices, equipment, and

36

materials therein, and question privately any employer, owner,
operator, agent, or employee, for conformity with the Virginia
Occupational Safety Laws and the regulat·
those laws.

~s

issued pursuant to

The inspection may include ttd taking of pho-

tographs, sampling of materials, or the employment of other
reasonable investigative techniques.

The inspection may also

include the review of all occupational safety and health records
required to be kept by Mosher, particularly the OSHA-200 or its
equivalent.

The plaintiff, Mosher Steel-Virginia, and its offi-

cers, employees, and agents, are hereby ENJOINED from interfering
with this inspection.
This matter shall be DISMISSED.

The Clerk shall cause a cer-

tififed copy of this Order to be personally served upon Mosher's
registered agent, Edward R. Parker, 5511 Staples Mill Road,
Richmond (Henrico County), Virginia 23228.
mail a

certified~py

The Clerk shall also

of this order to each counsel of record.

Enter this~day of August, 1984.

LJ-

~ LJ_~

-u.J,
•
Ernest R. Ballou, Circuit Judge

-·
John R. Butcher
Assistant Attorney General
101 N. Eighth Street
Richmond, Virginia 23219
(804) 786-1348
Donald R. Caldwell
Commonwealth's Attorney
315 Church Avenue
Roanoke, Virginia 24016
(703) 981-2626

37
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Seen -~Jd;-?t>~cted

-

/

t:g7( ~-,

._.,..1!h'="""'",...o.:.._·~--·~-1-~~~--:-~-=~:-:~-w-=~---,~~~""--~~· ;yTho.rn.,on
&...

woods, Rogers,
P. o. Box 720
Roanoke, Virginia

1/c

24004

Robert E. Rader, Jr.
P. o. Box 580
Ennis, Texas 75110

$;~
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ASSIGNMENTS OF ERROR
(1)

The circuit court erred in holding that Mosher
may not bring a declaratory judgment action
challenging the validity of VOSHA's administrative inspection plan.

(2)

The circuit court erred in denying Mosher's
request to preliminarily enjoin VOSHA's
inspection until the validity of the plan
could be determined.

(3)

The circuit court erred in ruling that Mosher
may not go beyond the "four corners" of the
warrant application in order to determine the
validity of the inspection plan.

(4)

The circuit court erred in denying Mosher
reasonable discovery into VOSHA's inspection
plan.

( 5)

The circuit court·'erred in ruling that the
inspection warrant issued on February 6, 1984,
was constitutionally valid.

(6)

The circuit court erred in holding Mosher in
civil contempt and in enjoining Mosher from
interfering with the inspection.

-.. -
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