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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH

CARTER R. ANDERSON,
HENRY CLAY HOFHEIMER, II,
EDITH PRATT MASTERSON,
JOHN SALOP,
NANCY H. PICHEL,
AT LAW NO.
MARCELINO R. PICHEL,

l300

MARY DICKSON SMITH,
SYDNEY LEWIS,
FRANCES A. LEWIS,
Petitioners,

v.
BOARD OF ZONING APPEALS
OF THE CITY OF VIRGINIA BEACH
SERVE: Garland L. Isdell, Chairman
6613 Indian River Road
Virginia Beach, Virginia 23462
·Defendant.

PETITION FOR WRIT
OF CERTIORARI
AND APPLICATION FOR
RESTRAINING ORDER
The petitioners respectfully represent to the Honorable
Judges of this Court as follows:
1.

The petitioners are the owners of real estate in

the City of Virginia Beach near Cape Henry in Lynnhaven
Borough, specifically, Mr. Anderson lives at 404 -- 58th
Street, Mr. Hofheimer at 104 -- 60th Street, Mrs. Masterson

Law Offices

:ATON & KOCH, P.C.
Virginia Beach, Virginia
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at 103 -- 58th Street, Mr. and Mrs. Pichel at 112 -- 55th
Street, Mr. Salop at 470 Goodspeed Road, Mrs. Smith owns
a cabana immediately adjacent to the Ramada Inn at 56th
Street on its north side, and Mr. and Mrs. Lewis own the
first home immediately adjacent to the Ramada Inn at 56th
Street on its south side.
2.

The petitioners are aggrieved by a decision of

the Board of Zoning Appeals of the City of Virginia Beach,
Virginia, filed by the Board in its office on or about
September 6, 1984.
3.

By this decision, the Board denied the Appeal of

your petitioners pursuant to §15.1-496.1, Code of Virginia,
1950, as amended, of the granting of a buidling permit,
T07306, for the reconstruction of the Ramada Inn at 5603
Atlantic Avenue.
4.

The Board was plainly wrong and in error in

applying the law iri that its decision is in violation of
the purpose and intent of the Zoning Ordinance of the City
of Virginia Beach, and the decision of the Board was contr~ry

to law; and under the evidence, plainly wrong.

The

building permit, T07306, is wholly void as t.he Site Plan
for the structure for which it was issued, violates the
Zoning Ordinance of the City of Virginia Beach.
5.

Your petitioners' Appeal was properly filed under

§15.1-496.1, the Board having jurisdiction to hear the
Appeal, and the Appeal was filed in a timely manner.

2

6.

The building permit and the Site Plan on which

it was approved, violates, the Zoning Ordinance of the
City of Virginia Beach, all as more fully represented to
the Board at its hearing on September 5, 1984, and in the
Statement of Support filed with the Appeal; specifically,
the Site Plan on which· the building permit was issued was
deficient in that:
(a)

Required front, rear and side
yard setbacks were not complied
with and parking was allowed in
the same.

The applicant for the

building permit admits that the
rear yard setback is improper;
and, on this basis alone, this
proceeding should be concluded
in favor of your petitioners.
(b)

The proposed reconstruction, as
provided by the Site· Plan, fails
to comply with parking requirements for the proposed development.

Numerous spaces are of

substandard size, are located
in setbacks, and twenty-two (22)
spaces are provided by the use
of an adjoining residential lot
at the corner of Ocean Avenue and
57th Street.

The use of this

3

residentially zoned lot, which
lot has been zoned residential
duplex the entire period of time,
it has been utilized as an accessory to the hotel, is unlawful
and, therefore, can never be nonconforming.

Unlawful use of this

lot was admitted by testimony
presented to the Board on behalf
of the developer of the hotel,
Neptune Associates.

On this basis

alone, this proceeding should be
concluded in favor of your petitioners.
(c)

The Site Plan fails to comply with
off-street loading requirements.

(d)

The Site Plan makes no provision for
revision of the signs on Gus' Restaurant nor for removal of the impermissable six (6') foot fence within
the required setbacks on this property.

7.

The Board improperly attempted to correct the il-

legal setback provided on the Site Plan by its decision, which
action was unlawful and contrary to law, said permit should
have been denied and a new Site Plan required of

the developers

to correct this admitted, legal deficiency.
8.

The City and the developer, Neptune Associates, waived

their right to object to the standing of your petitioners or the

4

validity of their Appeal when they moved the Board for
affirmative relief themselves at the hearing before the
Board on September 5, 1984, requesting that the rear yard
setback for the property be amended to thirty-five (35')
feet.
9.

Petitioners will suffer irreparable injury unless

a restraining order is granted to stay action upon the
decision

of the Board.

IN CONSIDERATION WHEREOF, your petitioners pray that
this Honorable Court will allow a Writ of Certiorari to
review the decision and set the time in which a return must
be made and served upon the relator's attorney in accordance
with §15.1-497, Code of Virginia, 1950, as amended, and that
any and all construction pursuant to the permit be stayed
and that the Board be required to return certified or sworn·
copies of the original papers and that the Court set a hearing,
take evidence or appoint a Commissioner to take evidence, and
that the Court reverse the decision·of the Board and thereby
sustain the Appeal filed by your

I
./ -
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petiti~ners.

CARTER R. ANDERSON
HENRY CLAY HOFHEIMER, II
EDITH PRATT MASTERSON
JOHN SALOP
NANCY H. PICHEL
MARECLINO R. PICHEL
MARY DICKSON SMITH
SYDNEY LEWIS
FRANCES A. LEWIS
By Counsel

c=~~T~O~N~~&-=Ko~c=H~,~P-.c=-.--------

2508 Pacific Avenue
Post Office Box 42
Virginia Beach, Virginia

5

COMMONWEALTH OF VIRGINIA
CITY OF VIRGINIA BEACH, to-wit:
SUBSCRIBED and SWORN to before me by Edward T. Caton,
Attorney and Authorized Agent for the Petitioners, this
day of September, 1984.

NOTARY PUBLIC
My Commission Expires:

CERTIFICATE OF MAILING
I hereby certify that a copy of the foregoing pleading
was mailed to the defendant, at his last known address, this

\~

day of September, 1984.

EDWARD T. CATON
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF VIRGINIA BEACH
CARTER R. ANDERSON,
HENRY CLAY HOFHEIMER, II,

EDITH PRATT MASTERSON,
JOHN SALOP,
MARCELINO R. PICHEL,
NANCY H. PICHEL,
MARY DICKSON SMITH,
SYDNEY LEWIS,

FRANCES A. LEWIS,

Plaintiffs,

v.

IN CHANCERY NO.

----

CITY OF VIRGINIA BEACH,
SERVE: J. Dale Bimson

City Attorney
Office of the City Attorney
City of Virginia Beach
Municipal Center
Virginia Beach, Virginia 23456-9002
and
NEPTUNE ASSOCIATES

A Virginia Limited Partnership
SERVE: Resort Motor Inns, Inc.
General Partner
David Pender, III
President
5603 Atlantic Avenue
Virginia Beach, Virginia 23451
Defendants.

BILL OF COMPLAINT

To the Honorable Judges of the Circuit Court of the City of Virginia Beach
NOW COMES your plaintiffs, by counsel, and represent to the Court as follows:

Law Offices
ATON & KOCH, P.C.
!irgjnia Beach, Virginia
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1.

Your plaintiffs are the owners of real estate- in the City of Virginia Beach

near Cape Henry in Lynnhaven Borough.
2.

That· on July 6, 1984, a foundation building permit was issued by the City of

Virginia Beach to the developer of the Ramada Inn at 56th Street, Neptune Associates,
a Virginia Limited Partnership, by Resort Motor Inns, General Partner, of which David
Pender, III is President.
3.

That said permit being permit #T07306 and the Site Plan on which it was issued

are wholly void insofar as the Site Plan fails to conform and violates the Zoning Ordinance
of the City of Virginia Beach.
4.

That pursuant to §15.1-496.1, Code of Virginia, 1950, as amended, your plaintiffs

filed a timely administrative appeal with the Board of Zoning Appeals for the City of
Virginia Beach.

A related Petition for Certiorari is currently pending in this Court

·with relation to that matter.

As part of the defense ordered by the City in that

proceeding, the City has alleged and asserted that your plaintiffs should have pursued
their remedies pursuant to §15.1-496.3 and filed suit in the Circuit Court to restrain
and prevent the construction in violation of the Zoning Ordinance. This suit is further
filed to preserve the plaintiff's rights under §15.1-496.3.
5.

That as of September 6, 1984, despite the fact that the permit was issued on

July 6, 1984, no construction had been commenced on the subject site of the Ramada
Inn at 56th Street and Atlantic Avenue, Virginia Beach, Virginia; and accordingly, this
suit is filed within the statutory fifteen (15) days after the start of construction.

G.

That the Site Plan on which the building permit was issued fails to comply

with the Zoning Ordinance of the City of Virginia Beach; and among other unlawful
deficiencies, fails to comply with the required rear, side and front yard setback
requirements, .unlawfully fails to provide lhe required parking or conforming parking
spaces and off-street loading requirements; and furthermore, provides for !he illegal
use of a residentially zoned adjacent lot for twenty-two (22) of the parking spaces

.
#

specif~ed

7.

on the Site Plan without which the Plan could not'be approved.
That your plaintiff has no adequate remedy by law.

WHEREFORE, your plaintiffs pray that this Court issue a temporary injunction
to enjoin any construction; and therefore, issue a permanent injunction against
·construction pursuant to the illegal and void building permit, and that the Court further
hold that said permit was void and issued in violation of the Zoning Ordinance, that
this matter be consolidated for trial with the plaintiff's pending law action referred
to herein, and that your plaintiffs have their costs and reasonable attorney's fees.
CARTER R. ANDERSON
HENRY CLAY HOFHEIMER, II
EDITH PRATT MASTERSON
JOHN SALOP
MARCELINO R. PICHEL
NANCY H. PICHEL
MARY DICKSON SMITH
SYDNEY LEWIS
FRANCES A. LEWIS

~-=-~~~~~~~------ By Counsel
CATON & KOCH, P.C.
2508 Pacific Avenue
Post Office Box 42
Virginia Beach, Virginia 23458
COMMONWEALTH OF VIRGINIA
CITY OF VIRGINIA BEACH, to-wit:
SUBSCRIBED and SWORN to before me by Edward T. Caton this

--- day

of

September, 1984.

NOTARY PUBLIC
My Commission Expires:
CERTIFICATE OF MAILING
I hereby certify that I have mailed a .copy of the foregoing Bill of Complaint to
all defendants, at their last known addresses, this

--- day of September, 1984.

EDWARD T. CATON
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
CARTER R. ANDERSON, ET AL

·-·'

Plaintiff

.

v.

.

~-

........T

AT LAW NO. LA-f/300

BOARD OF ZONING APPEALS OF
THE CITY OF VIRGINIA BEACH
Defendant
R E T U R N

NOW COMES the Board of Zoning Appeals of the City of
Virginia Beach, by counsel, and in response to the Writ of
Certiorari submits certified copies of the papers upon which it
acted in

th~

above-styled case, and the Board further submits as

a part of the record of its proceedings the fact that the members
of the Board also relied upon their own knowledge and view of the
subject property as well as other property in the same zoning
district and the same vicinity in reaching its decision.
In addition to the foregoing, the Board further submits
the following affirmative defenses and special pleas:
1.

That the Court is without jurisdiction to hear and

determine this matter as the Board of Zoning Appeals was without
jurisdiction to hear the "appeal."
2.

That the Plantiffs may not contest the issuance of a

building permit to the Board of Zoning Appeals on the ground that
it violates the Zoning Ordinance but must, instead, rely on
§15.1-496.3, Code of Virginia, 1950, as amended.
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3.

That Plaintiffs' "appeal" to the Board was not filed

within thirty (30) days of the decision complained of.
4.

That Sidney Lewis and Francis A. Lewis are not

proper party plaintiffs since they failed to file an appeal from
the Zoning Administrator's decision for the issuance of the
building permit within either of the time periods prescribed by
§15.1-496.1 or §15.1-496.3, Code of Virginia, 1950, as amended.
5.

That Plaintiffs failed to appeal the Zoning Adminis-

trator's decision respecting a 6-foot fence within the required
setbacks and, therefore, are precluded from appealing that issue
to this Court.
6.

The allegations in paragraphs 1 through 9 are denied

and strick proof of all allegations therein is requested.
BOARD OF ZONING APPEALS OF
THE CITY OF VIRGINIA BEACH

R. J. Nutter, II
Assistant City Attorney
Municipal Center
Virginia Beach, Virginia 23456
STATE OF VIRGINIA
CITY OF VIRGINIA BEACH, to-wit:
This day R. J. Nutter, II, personally appeared before me
the undersigned, a Notary Public in and for the City and State
aforesaid, and being first duly sworn, said that he is attorney
for the Board of Zoning Appeals of the City of Virginia Beach,

11
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that he is duly authorized to execute the above Return, and that
the matters and things stated therein are true to the best of his
knowledge, information, and belief.
Gi.ven under my hand this 1st day of October, 1984.

Cnt-,J.,m, .~Notary
e ) ee~b,. ~a
Public
My Commission Expires:

G )

Q<-S-~!J-

CERTIFICATE OF MAILING
I hereby certify that on this 1st day of October, 1984,
I mailed a true copy of the foregoing Return to Edward T. Caton,
Esquire, Caton and Koch, 2508 Pacific Avenue, Post Office Box 42,
Virginia Beach, Virginia 23458, counsel of record for the
Plaintiffs, and Grover C. Wright, Jr., Esquire, Post Office Box
51, Virginia Beach, Virginia, 23458, counsel of record for the
Intervenor.
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BOARD OF ZONING APPEALS
CITY OF VIRGINIA BEACH
APPLICATION FOR A ~~~

•

DENIAL OF BUILDING PERMIT

1,

August fA
Date Filed

1984

Gentlemen:

property in the North end of Virginia Beach
The undersigned ownersof lot(s)
Block
, Section
in
subdivision, being no.
Street in the
---------------------appeal tne ~;ant1ng of ou~Ia~ perm1t #T07306
Borough of
~y-:eoc-+ 1
-for-~e-foi-tO'\t'mt~iUTce:-1ranr the
-------------------Jgranted·tor Ramada Inn, 5o03 tiant1c Avenue
Comprehensive Zoning Ordinance CCZO> of the City of Virginia Beach:
FFICE USE ONLY
Wherees,~Comprehenslve

hJ ~'-'Y

Zoning Ordinance requires under Article

Section

, that----·-------------------

Brief description of request: Appeal of approval of permit for Ramada Inn at 56th/
57th Streets and Atlantic Avenue ·as proposed structure and development violatE
the City Zoning Ordinance of the Citv of Virginia Beach, as more fully relate<
in attached statement in supoort. Carter R. Anderson, Henry Clay Hofheimer, :
Edith Pratt Masterson, John Salop,
Nancy H. and !~arcelino R. Pichel,
Mary ic on Smit~
Res~ull~bmitted:

t c·~

BY:

Applicant's Signature
--.__~.._._,_,_
Attorney for the OWners

___________________________.

& KOCH, P.C.
Address
Post Office Box 42 .
Virginia Beach, Virginia
City

23458
Zip

+(804) 428-4681

..<..-:.;:

Phone No.

---------------------~~~
· i<\· .ti,

l
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BOARD OF ZONING APPEALS
Municipal Center
Virginia Beach, Virginia 23456
APPEAL
STATEMENT OF SUPPORT
FOR DENIAL OF PERMIT
TO RECONSTRUCT RAMADA INN
57TH STREET AND ATLANTIC AVENUE
Gentlemen:
The Application for Appeal and this Statement of Support
are submitted pursuant to §103 and §106 of the Code of the City
of Virginia Beach, Appendix A, Zoning Ordinance and in accordance with §15.1-496, Code of Virginia.
Our examination of the site plan submitted for the reconstruction of the Ramada Inn at 57th Street and Atlantic Avenue
reflects that §105 of the Zoning Ordinance relating to nonconformity is applicable to this project: and accordingly, as
the current Ramada Inn is a non-conforming structure·, and it is
being enlarged, extended, reconstructed and altered, the
developers must meet all the applicable requirements of the
Comprehensive Zoning Ordinance as to this development.
Our review of the site plan on which the building permit
was issued reflects important deficiencies which we address
numerically below:
1.

Front, rear and side yard setbacks are determined by

§702 (C) (1) (2) (3) set forth as follows:

c.

The minimum yard requirement shall be as
follows:

Law Offices
CATON &. KOCH, P.C.

Virainia Bcac:b, Virginia
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(1)

front yards shall have a minimum depth of thirty-five (35')
feet and except for access walks
and drives, shall be maintained
in landscaping and shall not be
used for parking.

(2)

Side and rear yard shall have a
minimum depth of twenty (20')
feet provided that the nearest
·ten (10') feet of such yards to
lot line shall be maintained in
landscaping and except for necessary access to an adjacent street
shall not be used for drives or
parking.

(3)

In addition to (1) and (2) herein
above, for any portion (emphasis
added) of a structure or building
over thirty (30') feet in height,
additional side and rear setbacks
shall be provided at the rate of
one (1') foot for each ten (10')
feet in height or fraction thereof.

The proposed 17-story hotel will have a maximum heighth of 175'.
Within this H-1 hotel district, the side and rear yards must
have a minimum depth of twenty (20') feet of which ten (10')
feet is to be landscaped.

Also, there is an additional require-

ment of an additional one (1') foot of setback for every
additional ten (10') feet of height

over thirty (30') feet.

In this particular case, this development should have rear and
side yard setbacks of thirty-four and five tenths (34.5') feet.
The site plan, as we read it, provides for zero side yard setbacks along Gus' Restaurant and a zero side yard setback along
57th Street with parking provided in the setback.

Along 56th

Street, there appears to be approximately, at its greatest point,
a fifteen (15') foot setback for the 5-story brick existing
tower and parking spaces are slated to remain within the side

·-:_·,=:>,·- :

-2-
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bl.j

yard setback all along.56th Street.

The rear yard setback

provided is only thirty-one and five tenths (31.5') feet.
Obviously, none of these setbacks meet the requirement of
thirty-four and five tenths (34.5') feet.

While it is true

that a zero side yard setback was granted in years past
for the restaurant, because this is an enlargement and reconstruction of the non-conforming structure, the entire
project must meet existing zoning requirements and side and
rear yard setbacks or, in the alternative, a new variance
must be obtained for the same.
Furthermore, the existing parking spaces which are in
the setback along both 56th and 57th Street were apparently
there to serve the existing 2-story stucco motel, which is to
be demolished under the site plan.

As this motel is being

demolished and new parking and construction being put in its·
place, the setback requirement obviously must be met with
regard to the whole property.
completely ignored.

This requirement has been

This is a clear.requirement within the

City Zoning Ordinance in an H-1 zoning district, and no parking
is allowed in the side, rear or front yard setbacks.
The site plan shows Ocean Avenue as a "twenty (20') foot
alley", actually this platted street, duly accepted by City
Council, is exactly that, a public

street~

Accordingly,

appropriate setbacks are applicable to both parcels it
separates.

This was recognized when a zero rear yard setback

was obtained for the conference center when it was built.
As.pointed out above, as this is an enlargement of a non-

-3-
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conforming structure, new variances would have to·be obtained.
Furthermore, no attempt has been made to comply with the front
yard setback for the 17-story tower.

Of course, as all the

structures are connected, the setback for both parcels separated
by Ocean Avenue must meet those required by a structure 175'
in height.
2.

The parking requirements within this H-1 hotel

district are provided by §706 of the Zoning Ordinance and is
applicable as follows:

for the hotel, one space for each

lodging unit: for the restaurant, one space per 300 square
feet of floor area in the eating area: and for the conference
.center, one space per 20 of seating capacity.

Based on the

figures provided by Neptune Associates, the developer, but
at this time, not yet verified by an independent examination
of the plans ·for the structure, this would generate a minimum
of 251 required parking spaces for the subject property.

This

does not include handicap spaces which have not been provided
as are required to be provided by

t~e

Zoning Ordinance which

for this project, would be a minimum total of seven increasing
the requi.red minimum parking for this project to 258 spaces.
For some reason, the developer has ignored completely the requirement to provide any handicap parking.
The City Zoning Ordinance pursuant to its off-street
parking requirements, §203, requires that all parking spaces
be a minimum of 9' x 20' and for parallel parking, 9' x 22'.
Neptune Associates fails to provide even 251 conforming parking
spaces as computed by their figures.

-4-
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At least, 66 of the 251

spaces provided are non-conforming existing spaces well below
the minimum requirements.

Furthermore, these spaces are

provided from existing spaces adjacent along 56th and 57th
Streets.

The City has required, as part of the development,

that an additional reservation of five (5') feet be made
along both 56th and 57th Street.

The effect of this is to

further reduce these already substandard parking spaces by
an additional five (5') feet which would make it actually
impossible except for a compact car to park a car in the
space as all these parking spaces go directly to the property
line on the respective streets.
Furthermore, the 66 spaces exist within what is a required
side yard setback within which no parking is allowed.

It is

apparent the City and Neptune Associates already agree that the
development must provide the parking as required by the City
Zoning Ordinance.

Likewise, all parking spaces must conform

in dimensions as well as clearance; i.e.·a minimum of twelve
(12') feet turning width as required.by the City Zoning Ordinance.

This requirement cannot be waived administratively.

The Zoning Ordinance does not provide administrators with this
discretion.
Additionally, 22 of the required spaces are being provided
by the use of an adjoining residential lot located at the corner
of Ocean Avenue and 57th Street.

These parking spaces first,

appear to be non-conforming in size as well as minimum aisle
width.

Further, and more importantly, the use of this lot,

which is zoned R-8 and has been zoned residential for over 30

-s.18

years and is a blatant violation of the zoning requirements
which does not per.mit the use of residential property as an
accessory use for commercial zoning.

Additionally, despite

what we see in the files, apparently, some effort to claim
that the parking lot is non-conforming, such an argument
cannot be made.

This particular lot has been zoned residen-

tial as indicated for well over 30 years under both the
Princess Anne, City of Virginia Beach and now the Comprehensive
Zoning Ordinance well before its use by the Mariner and then
the Ramada Inn as a parking lot.

This property was not

acquired by Neptune Associates until 1975 subsequent to the
enactment of the City Zoning· Ordinance whi.ch from o·ur
understanding, is

when use of this property as a parking

lot was first commenced.

This lot and its use as a parking

lot for commercial facility can never be granted non-conforming
status.
The Comprehensive Zoning Ordinance under §204, provides
for off-street loading requirements which must be met by this
developmen~.

These requirements are not met under the proposed

site plan upon our initial review as it appears only hotel and
conference center space is being computed.
3.

The developer, Neptune Associates, is providing ten

spaces adjacent to what is designated on the site plan as
twenty (20') foot alley but is actually Ocean
right-of-way.

Aven~e,

a City

Recently, City Council, in granting Neptune

Associates a license revokable, at will, to build a pedestrian
bridge over this twenty (20') foot right-of-way required the
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granting of a twenty (20') foot easement for public vehicular
right-of-way underneath the conference center.

Based on our

understanding as to the location of this twenty (20') foot
right-of-way, ten provided spaces may be within this twenty
(20') foot right-of-way.

Furthermore, supports for the

2-story conference center effectively block parking within
the designated spaces as shown on the site plan which spaces
should allow unencumbered parking, supports which already
encroach as well into the City right-of-way, Ocean Avenue.
4.

The site plan provides for retention of the existing

restaurant, Gus' Restaurant; however, in an H-1 hotel district,
a restaurant must be an accessory use and must not exceed
twenty (20%) ·percent of the floor area of the hotel.
ther~

Clearly,

is a question as to whether or not Gus' Restaurant can

meet this requirement.

Signs on the restaurant as well as on

Atlantic Avenue are designed to attract patrons other than
those of the hotel.

Furthermore, these signs, both existing

on Atlantic Avenue and on the restaurant and painted on the
side of the restaurant, violate the Zoning Ordinance with
respect to the size and square footage of the sign.

Further-

more, the restaurant structure which is connected directly
to the new 17-story hotel as well as the 5-story brick motel
does not meet front or side yard setback requirements.

With

regard to a permissable accessory use, see §70l(B) (1) of the
Zoning Ordinance.
5.

While the City is requiring, pursuant to the Site

Plan Ordinance, five (S') feet dedication or reservations along
1:~
-7-
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56th and 57th Streets, no dedication is being required along
Ocean Avenue to bring it to City standards in accordance with
the requirements of the Site Plan Ordinance.

This substandard

right-of-way should be brought up to City standards and treated
in conformity with the other two City right-of-ways, 56th and
57th Streets.

Also, the project fails to meet City standards

with regards to traffic, drainage, sewerage and water, all of
which may not be within the purview of the Board of Zoning
Appeals but are further evidence of the gross lack of conformity
of this project to the standard requirements of the City's
Zoning and Site Plan Ordinances.
CONCLUSION
Accordingly, for the.foregoing reasons and for other
reasons that may come to the attention of the applicants after
detailed review of the proposed site plan, we would request that
you rescind this building permit, reject the site plan as proposed and deny further development of this property except in
accordance with Comprehensive Zoning·Ordinance requirements.
It is instructive that when the rezoning of this property was
before Judge Wahab of the Virginia Beach Circuit Court in 1975
in the case of Fanney v. City of Virginia Beach, C-73-1699, he
stated in reference to this property, "the conclusion is clear,
it would be virtually impossible to build on these lots (the

Ramada property) any number of lodging units remotely approaching
the maximum allowed per acre".

This cogent observation

by

Judge Wahab is apparent when one applies the Compr~hensive Zoni~g
Ordinance requirements to this project properly.
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Carter R. Anderson
Henry Clay Hofheimer,· II
Edith Pratt Masterson
John Salop
Nancy H. and Marcelino R. Piche!
Mary Dickson Smith

\~

Respectfully submitted,

~~~--~~--~~-------- By Counsel
CATON & KOCH, P.C.
2508 Pacific Avenue
Post Office Box 42
Virginia Beach, Virginia 23458
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NOTICE OF PUBLIC HEARING
The Virginia Beach Board of Zoning Appeals will conduct a Public Hearing on Wednesday,
September 5, 1984, at 7:30 p.m., in the Council Chambers of the City Hall Building,
Municipal Center, Virginia Beach, Virginia. The staff briefing will be held at 6:45
p.m., in the City Manager's Conference Room. The following applications will appear
on the agenda.
REGULAR AGENDA:
1. John A. Johnson requests a variance to allow. parking of major recreational
equipment in front of a bui1ding instead of behi.nd the nearest portion of a building
adjacent to a public street on Lot 60, Belle Haven, 345 Kings Grant Road. Lynnhaven
Borough.
2. Betty M. Perry requests a variance to allow parking of major recreational equipment
in front of a building instead of behind the nearest portion of a building adjacent
to a public street on Lot 19, Section 1, Groveland Park, 416 Courtney Arch. Lynnhaven
Borough.
3. James R. Hosking requests a variance to allow parking of major recreational
equipment in front of a building instead of behind the nearest portion of a building
adjacent to a public street on Lot 8, Block N~ Section 7, Lake Smith Terrace, 4661
Priscilla Lane. Bayside Borough.
·
4. Lonnie R. Hazen requests a variance to allow parking of major recreational
equipment in front of a building instead of behind the nearest portion of a building
adjacent to a public street on Lot 6, Block 188, Section 3, Princess Anne Plaza,
3513 Terrazzo Trail. 'Lynnhaven Borough.
5. J. M. Greene requests a variance to allow parking of major recreational equipment
in front of a building instead of behind the nearest portion of a building adjacent
to a public street on Lot 7, Block 3, Section 1, Point o• View, 280 Overholt Drive.
Kempsville Borough.
6. Hermann E. and Dolores F. Hacke requests a variance to allow parking of major
recreational equipment in front of a building instead of behind the nearest portion
of a building adjacent to a public street on Lot 69, Block A, Section 8-A, Arrowhead,
304 South Newtown Road. Kempsville Borough.
·1. Douglas V.and Sue L. Mason requests a variance to allow parking of major
recreational equipment in front of a building instead of behind the nearest portion
of a building adjacent to a public street on Lot 81, Block A, Section L-8, Part 3,
Green Run, 1490 Old Oak Arch. Princess Anne Borough.

8. Sandbridge Chapel by Jack Sprauge requests a variance of 2.36 acres of land to
.74 acres instead of 3 acres of land as required for a church on Lots 16, 87, 88,
89, and 90, Section 2, Sandbridge Beach, Sandpiper Road. Princess Anne Borough.
9. Allen G. and Janet J. Zanetti requests a variance of 14 feet to a 6 foot side
yard setback {north side) instead of 20 feet as required (accessory structure storage building) on Lot 24, Section 6, Trant Berkshire, 1113 N. lnlynnview Road.
Lynnhaven Borough.
10. Terry Eisenberg requests a variance of 18 feet to a 2 foot rear yard setback
instead of 20 feet as required (deck) on Lot 83, Block F,· Kempsville Lakes, 4711
Eldon Court. Kempsville Borough.
c R,.r~~E T'l !?.~ :R~E c~PY
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11. Malcolm MacPherson - Smith requests a variance of 4 feet in fence height to
an 8 foot fence instead of a 4 foot fence as allowed in a required setback from a
street from both Croatan Road and Virginia Dare Road on Lot 1, Block 35, Croatan
Beach~ 416 Croatan Road. lynnhaven Borough.
12. Robert B. Wilson requests a variance of 7 feet to a 13 foot front yard setback
instead of a 20 foot setback as required and of 5 feet to a 3 foot side yard setback
{north side) instead of 8 feet as required {residenti.a1 addition) on Lot 3, New
Light, 1224 General Street. Kempsville Borough.
13. W. T. Brown requests a variance of 10 feet to a 60 foot building separation
instead of a 70 foot separation as required when there is a common vehicular ingress
and egress between structures (condominium development) and to allow parking in the
required front yard setback where prohibited on lot 4, Oconee Park, 2504 Oconee
Avenue. Lynnhaven Borough.
14. Milton Earl Paul requests a variance of 7 feet to a 3 foot side yard setback
(north side) instead of 10 feet as required (accessory structure - storage shed)
on Lot 53, Cape Henry Shores, 2144 E. Kendall Circle. Lynnhaven Borough.
15. Ronald A. Willey requests a variance of 3 feet to a 17 foot rear yard setback
instead of 20 feet as required (satellite antenna) on Lot 20, Block I, Section 6A, take Edward North, 800 Dora Court. Bayside Borough.
16. Monroe N. Farmer ·requests a variance of 3 feet to a 5 foot side yard setback
(west side) instead of 8 feet as required (residential addition) on Lot 10, Block
1, Section D, Cape Henry Syndicate, 109 87th Street. Lynnhaven Borough.
17. Ingrid Kossman requests a variance of 16 feet to a 4 foot rear yard setback
instead of 20 fee~ as required {deck) on Lot 40, Block F, Kempsville Lakes, 4714
Eldon Court. Kempsville Borough.
18. William D. Harris requests a variance of 2 feet 6 inches to a 7 foot 6 inch
side yard setback instead of· 10 feet as required (new A-frame roof) on Lot 27, Block
I, Section 2, Cardinal Estates, 1229 Blue Jay Drive. Princess Anne Borough.
19. CE Enterprises, Ltd requests a variance of 10 feet to a 10 foot rear yard setback
instead of 20 feet as required {deck) on Lots 67, 68, and 69, Ganterford Court, Lots
90, 91, 92, 93, 97, 98, and 99, Bren1and Circle, Lots 120, 121, 122, 123, 127, 128
and 129, Brendle Court, Car~iage Mill. Kempsville Borough.
20. City of Virginia Beach, Department of General Services requests a variance of
5 feet in building height to 40 feet in height instead of 35 feet in height as required
when a commercial zoning district adjoins a residential or apartment district with
a 35 foot building height 1imit on Parc·el 0-1, Thalia Wayside, Virginia Beach Boulevard.
Kempsville Borough.
DEFERRED AGENDA:
1. Richard A. and Roseann C. Jones requests a variance of 10 feet to a "0" side
yard setback (east side) instead of 10 feet as required (deck) on Lot 60, Block F,
Kempsvil1 e Lakes, 4754 Eldon Court. Kempsville Borough.
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APPEAL AGENDA:
1. Edith Pratt Masterson~ John Salop~· Nancy H. and Marcelino R. Pickel, and Mary
Dickson Smith~ by E. T. Caton~Attorney requests an appea1 by Carter R. Anderson,
eta1s, of the decision of the Zoning Administrator that the site plan submitted by
~eptune Associates for the Ramada Inn at 56th and 57th Streets, Lynnhaven Borough,
Virginia Beach, Virginia, complies with tne terms of the Comprehensive Zoning
Ordinance, 5603 Atlantic Avenue,, North Virginia Beach. Lynnhaven Borough.
ALL APPLICANTS MUST APPEAR BEFORE THE BOARD!!!
Paul N. Sutton
Secretary
VIRGINIA BEACH BEACON -- August 26 and September 2, 1984
VIRGINIA BEACH SUN -- August 22, and August 29, 1984
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APPEAL AGENDA:
Case 1. Edith Pratt Masterson, John Salop~ Nancy H. and Marcelino R. Pickel and
Mary Dickson Smith, by E. T. Caton, Attorney requested an appeal by Carter R:
Anderson, etals, of the decision of the Zoning Administrator that the site plan
submitted by Neptune Associates for the Ramada Inn at 56th and 57th Streets, Lynnhaven
Borough, Virginia Beach, Virginia, complies with the terms of the Comprehensive
Zoning Ordinance, 5603 Atlan.tic Avenue, North Virginia Beach. Lynnhaven Borough.
Edward Caton, Attorney, appeared before the Board requesting the appeal to the
Zoning ·Administrator•s decision.
R. J. Nutter, City Attorney and Grover Wright, Attorney appeared before the Board
to uphold the Zoning Administrator•s decision.
Mr. Smith: Mr. Chairman, thi.s is a matter that I am going to abstain in.
Mr. lsdell: Mr. Caton, you are an attorney, we wonlt swear you in, proceed.
Mr. Caton: Alright, Mr. Chairman, gentlemen of the Board, I would like to, for
the record, state precisely the parties to this appeal. The advertisement that
you just read, or had read, the secretary read is slightly in error. The parties
are Carter R. Anderson, Henry Clay Hofheimer, Edith Pratt Masterson, John Salop,
Nancy H. and Marcelino R. Pickel, Mary Pickson Smith, and then subsequent to the
formal filing and within the time for the appeal, we did include Sidney and Francis
Lewis. And I would like to state also for the record that Mr. Anderson lives at
404 ·sath Street, Mr. Hofheimer lives at 104 60th Street, Mrs. Masterson at 103 58th
Street, Mr. and Mrs. Pickel at 112 55th Street, Mr. Salop at 470 Goodspeed Road,
Mrs. Smith owns the cabana immediately adjacent to the hotel on its north side and
Mr. and Mrs. Lewis own the first home immediately adjacent to the hotel on its south
side. I would Mr. Chairman request if it has not already been done that our submission
dated August 30, 1984 be made a part of the record. I think it would be helpful
to you gentlemen of the Board if you have a little background with respect to this
case. As I think you probably know, this property was first operated commercially
as a surf club, then it was a beach club operated in the summertime and it had
parking utilizing property on the west side of Atlantic Avenue. The property was
1ater, owners were desirous of building a motel and were able to obtain the motel
construction on the property with the representations that the property would be
developed into a low, a one story attractive motel building that was constructed.
As you gentlemen know, this property, it sits right in the middle of a fine residential
area in North Virginia Beach. lt is surrounded by R-8 zoning, residential zoning
on both sides. In, at the time of the CZO, that is the new zoning ordinance for
the City of Virginia Beach, this property was rezoned H-1. The residents of the
area at that time, were fed expansion of the commerical use of this property and
did file suit asking the Court to deny that H-1 zoning which failed. However, we
think that it is particularly significant and interesting in that Judge Wahab in
his reasoned opinion did state that the protections for the plaintiffs in that case
were present and that he felt that it was virtually impossible for it to be a heavy
expansion of that property under the provisions of the CZO. And he quoted in that
opinion some of the requirements on which we rely regarding dedications, setbacks
and parking requirements. Not withstanding of that opinion, the present owners
to heavily expand this property and make it into a 17 story commerical motel,
utilizing as much as possible the allowance for heavy construction of motel rooms,
17 stories will be one of the tallest buildings in Virginia Beach. Gentlemen, what
we are here before you tonight for is very simply, we simply desire that the developer
here comply with the zoning 1aw. We believe and we think that you will agree that,
Ct.~!)
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that has not occured. As you know, the Zoning Ordinance defines a nonconformity
in Section 105, and that definition defines a nonconformity as any otherwise lawful
use which existed in conformity to a11 applicable zoning provisions, it goes on.
to say that the intent of this ordinance is to bring nonconforming structures and
nonconfonmities into conformity. The ordinance is structured so that nonconformities
will as they expand be brought into conformity with the Zoning Ordinance. And it
goes on to say that they will not allow them to become enlarged, expanded or extended
and gentlemen that is exactly what is being done and asked for and granted by this
permit. To enlarge, expand and exten~~hat we believe are nonconformities with
the existing ordinance. The area that we feel are especially in nonconformity are
number 1, the setbacks, if you gentlemen have seen the site plan and I trust that
you will, the design itself says that the setback on the Oceanfront is actually
31.5.on the plan, at the Ocean. There is no question and in fact, the City Attorney
in his letter to you dated the 31st of August, states that the setbacks should be
34.5 feet. In addition, the ordinance regarding parking requires that there be
no parking in the setback area. Yet, in this particular plan, the Zoning Administrator
has permitted the existing parking, all along 56th Street and 57th Street, which
is nonconformity with the ordinance, that is the parking spaces are too small, he
has allowed those old parking spaces to be counted and utilized in providing parking
for this facility. There is absolutely no question, but the ordinance clearly reads
that there can be no parking in the setback areas, yet the plan itself, if you will
simply look at it, all along both sides, these parking spaces are sitting right
in the setbacks of this plan. The City has also required that the developer here,
provide or dedicate 5 feet along both 56th and 57th and yet they have approved
parking spaces in those, in that 5 foot dedicated area for future widening of these
two streets. Again, obviously in violation of the Zoning Ordinance. What is to
occur when the City decides to widen those streets, as it has required the 5 feet
for that purpose. This parking will be jammed and will be too small for any practical
use, it is now nonconforming and much smaller than the ordinance requires. You
can see what is going to happen, ~hese cars will be pressed into the surrounding
residential neighborhood. Incidentally, the plan does call for a 6 foot fence all
along the side of these streets, which is not in conformity with the ordinance.
And finally in actual parking, the, using the calculations of the developer themselves,
they have calculated 251 spaces and yet in the latest submission, they recalculated
and increased that by an additional space with, and we cannot find any particular
reason for that. l think it is also interesting and you gentlemen have had in the
submissions to you that after our objections to this initial site plan, and approval
of this design, the developer submitted an entirely new site plan to you and that
included a parking garage which I think should tell you gentlemen something about
what they think of whether or not this original site plan complies with the parking
requirements in that they submitted a second plan in which they had a parking garage
design. We do not understand why one plan had been app·roved and then while this
matter is pending, another plan was submitted, and then finally I understand that
second plan was withdrawn, all of this on a very informal basis. And more importantly,
·
gentlemen.
Mr. Towers: Did I understand you .to say that this was submitted to us?
Mr. Caton: No not to you.
Mr. Towers: The Board?
Mr. Caton: Not to you, submitted to the Zoning Administrator, if that is to you,
1 am not, 1 don't think that is to you.
Mr. lsdell: That is not.
.2 A T2Ui:
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Mr. Caton:

It was submitted to the Zoning Administrator for approval.

Mr. Isdell: You say that has now been withdrawn?
Mr. Caton:

The Administrator has told us that it has been withdrawn.

Mr. Isdell:

I guess they will tell us that. Okay, proceed.

Mr. Caton: As far as I know it is still extant and waiting in the wings, I suppose
for whatever might be the result of this case. And finally, if you will notice
on the plan in question, the developer has used a residential lot, zoned R-8 on
the corner of Ocean Avenue and 56th Street for his parking, to meet his parking
requirements. That, he is some rather circular argument, that in some way, that,
he says he has been there for 27 years, which is, the City Attorney has said that
in his submission to you dated August, which, is this plat not true. There was
a building on it until 1970. It was torn down and the parking has been on it since
then and I might add, in unlawful parking on that lot, the developers know that,
there isn't any question. And further more, the ordinance Section 105 nonconformity
says that any otherwise lawful use, well, there hasn't been any lawful use of that
residential lot for parking. They argue that because they have been able to get
away with it for a long time and nobody stopped them, that therefore it should be
considered nonconforming and that they should be permitted to use a residential
lot for parking, to.get their parking in this particular area. Furthermore they
are parking on the easement of Ocean Avenue on this site plan right next to it,
also where you will see from the plan that it has encroachments, how cars will be
able to fit in there, is beyond us. We won't comment on some of the other deficiencie:
that we have found.· We think that the areas of setbacks and parking are so blatant,
gentlemen that when you look at the site plan and consider the submissions that
you will agree that it simply doesnlt comply with the law. And in conclusion, we
would like to reserve part of our time as rebuttal and ask you that this granting
of this permit, be denied.
Mr. Isdell: thank you Mr. Caton.
Mr. Nutter: Good evening ladies and gentlemen and the Board. My name is R. J.
Nutter, and I am representing the Zoning Administrator tonight. In the appeal that
has been brought forward to you that was referenced by Mr. Caton, who is of course
representing each of the applicants who signed the permit, was submitted to the
Zoning Administrator on August 1st. Now, before I address and as you know, for
.the record, I of course note to you that we did submit a letter to you of August
31st, 1984, which Mr. Caton has referred to, which-in addition to addressing some
of the points I will raise tonight. It goes on to elaborate on why the Zoning
Administrator made the decisions he did relative to the issuance of the, excuse
me relative to his approval of the site plan process in. his review as to how it
related to the Zoning Ordinance. Now, but it is in paramount importance that you
understand our first position in this case, and that is that and which we respectively
move to this Board and that is this Board does not have jurisdiction of this appeal.
And we say that for two reasons, and both of which we feel are well founded and
supported not only by the law, but by public policy as well. First and foremost,
if you look at the appeal that has been filed and each of you have been given a
copy of that appeal. You will see that it says that they are filing an appeal of
the issuance of a building permit, and even go on to site the particular building
permit to which they refer. Now, and they are saying that they are appealing that
building, the issuance of that building permit because it was issued in essence
in .violation of the Zoning Ordinance~ that its issuance would result in a building
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that would violate the terms of the Comprehensive Zoning Ordinance. Now, and they
filed that appeal under 15.1-496.1. Now, if you read that section, you will note
that it primarily addresses appeals of the Zoning Administrator, not appeals of
building permits. It is important to understand that the State Code specifically
addresses appeals of building permits issued where it would result in the construction
of a building in violation of a Zoning Ordinance. That section is 15.1-496.3. That
section specifically governs this scenario. ·It says in fact, where a building permit
has been issued and the construction of the building for which such permit was issued
is subsequently sought to be prevented; restrained corrected or abated as a violation
of the Zoning Ordinance. Now~·that section mandates~'not that you go to tne Board
of Zoning Appeals, that you go to the Circuit Court. We submit to this Board that,
that is where the proper appeal, if there is any in this matter should be brought,
to the Circuit Court, not to the Board of Zoning Appeals. Now, we feel like the
State Code has specifically addressed this issue and any, and I know Mr. Caton has
submitted a letter to you as well indicating their disagreement with this position.
But they are quick to point out, they are arguing the language of 15.1-496.1, we
are saying 496.3 controls, and we think that if you would look at that section which
they have been kind of enough to provide, you will readily agree.
Mr. Towers: Mr. Nutter, for the record, would it be well to read those two sections
into the record.
·
Mr. Nutter: If I could Mr. Towers, both of those have been submitted to the Board
_and so for the record, they would have them already rather than me simply reading
them, it might be rather 1eng thy.
Mr. Towers: I was saying for the tape, in other words we are on tape, this is the
official meeting, rather than just being in the letter to the Board.
·
Mr. Nutter: I would be happy to, unless the other attorney would like, just to
refer to the sections that have been submitted. It might save time.
Mr. Towers: Ver,y well.
Mr. Nutter: But in particular, that is our first basis for argument, there is no
jurisdiction, proper jurisdiction is Circuit Court.
Mr. Towers: Should we stop at that point, then?
Mr. Nutter: 1.
Mr. Towers: If we don•t have jurisdiction,~ then there is no point in us hearing
further arguments pro or con in my mind, I don't know about the other members of
the Board here.
Mr. Nutter: Well, if in fact you don't have jurisdiction, then, you know, if that
is the word of the Board, then that, you could decide that at this junction. You
may want to, like I say, we have already propered the evidence to you in support
of Mr. Janezeck•s decisions as well, but that, if there is no jurisdiction,.you
are free to hold that at this time. I would like to say on our second point, though,
that we feel is also noteworthy on the jurisdictional ground. And that is even
assuming if you will that their arguments are correct, that they have filed under
15.1-496.1, then at that section they have properly filed it under that section.
Even assuming that is the section that applies in this case, that section requires
that they file an appeal within 30 days of the issuance, rather of the decision
I
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in which they have appealed. Now, they are alledging to you that they would be
appealing the issuance of a building permit. And if you use the date from which
the building permit was issued, then they would have filed a timely appeal, however
as I have already stated, they can't appeal the issuance of a building permit, they
must appeal the Zoning Administrator's decision. And what the evidence in this
case, what I will say to you, Mr. Janezeck reviewed the site plan in question here,
long before the deadline for which, long before the deadline that which they have
now passed. Mr. Janezeck reviewed these site plans, beginning in, I believe in
December of 83 and January of 84. He finally approved all of the zoning aspects
of the site plan in late May of 84, and he transmitted that approval, or not he,
but the site plan into, the Engineer reviewing the site plan in this case, transmitted
that approval to, excuse me the Ramada's engineers in May 30 of 84. Now, they filed
their appeal here in August 1st of 84. That is clearly in extense of the 30 day
requirement. But it would also go on to show that there have been some slight
changes, there was one remaining issue that Mr. Janezeck did not address in his
May 30th issue, letter, and that was having to do with the parking underneath the
conference center. That issue was resolved by Mr. Janezeck and their engineers
on June 20th, so that would have been the last date which the people to whom the
decision was directed could have appealed. So that if Ramada wanted to appeal the
decision for Mr. Janezeck on his review of the site plan, they would have had to
done so within 30 days of those dates. Now, to say that any other parties doesn't
have a~y rights greater than that, we feel is not only not what the statue says,
but it also would be granting a right to some third party greater than the person
to whom was the actual party in. issue here, namely the Ramada. Therefore we feel
that it is important that the Board say that the 30 day provision must be complied
with, and as my letter points out to you, a time period is not just a bureaucratic
way of ending appeals. A time period which is imposed in this case by the General
Assembly is an effort to give some certainty, some finality to decisions by officials
of the City. So that builders, planners, developers, civic groups, etc. will have
some way of knowing from what point they can go forward with construction or appeals
or whatever. But it is important to understand that if we were to grant this appeal
tonight, we would be given a group a rights greater than the· Ramada Inn. And and
we are saying that if this code section under whjch they have alledged to be filing
means anything, it means that the same time period would have to apply to the
appealants in this case as it would to the Ramada Inn. And Ramada Inn, if they
had filed their appeal on August 1st, could not have sustained this appeal. And
I think their attorney would readily admit that. So, in, but you can ask him, I
know he wants to speak, but again, both of those points underline our premise to
you tonight and that is the Board doesn't have jurisdiction. What should be happening
here is they should go to Circuit Court under the code section 496.3 and that even
if the appeal, if you alledge the appeal is under 496.1, they haven't met the time
requirements in that section, so. I will be happy to answer any of your questions
on the specifics of the permit, I have tried to address each of them directly in
the letter. I would point out to you though, that there are two basic premises
under which Mr. Janezeck has reviewed the decisions, or rather reviewed the site
plan, and that is the first one is that Mr. Caton alledges that this is a nonconforming
use, it is a nonconforming structure, and is being enlarged and expanded and that
that is in derogation of the zoning ordinance. We would disagree that as a
nonconforming use or a nonconfonming structure, the property is zoned H-1, it is
being~ it is allowed to have a hotel on that site, and a hotel is on that site,
there is certainly not a nonconforming use therefore. It is not a nonconforming
structure because of the structure that they have on that site is being used as
a hotel and the accessory uses to a hotel, namely in this case, a conference center,
a restaurant, and I believe there are some parking spaces as well. All allowed
uses. So, they have .. neither a nonconforming use nor a nonconforming structure.
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We will readily admit that the portions of the restaurant and the five story portion
of the hotel are now within the required setbacks. They are legally within that,
because they were constructed prior to the adoption of the CZO. That doesn't make
them either a nonconforming use or a nonconforming structure. It is just a
nonconforming condition of the use. But no matter what you call it, the point is,
all of this addition that you have heard all edged tonight, the 17 story addition
that is really being posed here, that, none of that addition will be within the
required setback, none of that addition will increase the nonconformity and even
if you accept their premise that it is a nonconforming use, Section 105 of the CZO,
explains that an enlargement or expansion of the nonconforming use or of nonconforming
structure, is disallowed only if it increases the nonconformity. In this case,
the nonconformity is not being increased, it is being, it is staying exactly, even
if you accept the fact that it as nonconformity, it is not being altered at all.
The site plan that was submitted, which each of you gentlemen have been given a
copy of, shows that the 17 ·stor,y addition is between the restaurant and the 5 story
structure, it is not going to be in any of the front or side yard setbacks. So
it will not be increasing a nonconformity at all. So, that is the first basis on
which a lot of the decisions you have heard alledged tonight, he has a11edged that
this will be increasing a nonconformity therefore this should make the Gus• Restaurant,
~hich is an accessory restaurant in this case comply. That wouldntt be necessar,y
in this case for the reasons l have just indicated. The second premise behind Mr.
Janezeck's position in reviewing of the, viewing of the site plan, has to do with
Oceanway. The 20 foot alley that exists through this property. It is a platted
alley, it is a platted way, actually, and it is not improved and, but Mr. Janezeck
has, we feel, correctly interpreted the zoning law by not requiring setbacks from
tha.t way. For one important reason; the CZO was anunended during the early, soon
after its adoption to include the concept of what we call a. zoning lot, and we have
outlined this to you in a letter as well, it is in Section 111 of the CZO. That
section says that a zoning lot, as long as there are two contiguous pieces of
property where there is common ownership, and those properties are not separated
by a public right of way greater than 20 feet, which this, we meet all of the
requirements of that section, and tha~ is considered to be one zoning lot. And
so for purposes of evaluation, Mr. Janezeck has considered this as one lot. He
has therefore required that the front yard and rear yard setbacks on this therefore
through lot become 35 foot and the side yard setbacks become 34.5 feet. Now, all
of that has been complied with and will be complied with in this site plan. And
so we feel that is just some of the underlying premises behind Mr. Janezeck's
decisions. As I said I have already answered each of the specific allegations in
Mr. Caton's letter, and my letter to you of August 31st, and I will be happy to
answer any questions to you, but again, we do feel that Mr. Janezeck's decision
has been soundly based on a, his interpretation of the ordinance, it has been soundly
based on his consistent application of that ordinance, which I will point out to
you in the letter is to be given considerable weight, I should say by Courts of
1aw. And I site to you the Roundtree case, which is exemplary of many other cases
that I could site to you and I am prepared tonight to dose, if you would like. But
for now, Mr. Janezeck's opinions, decisions we feel are; have been thoroughly
reviewed, but beyond that, we don't think that this Board has jurisdiction, the
proper jurisdiction lies with the Circuit Court, and they can follow that pursuit
as best they may, but it does not lie to this Board, it properly lies with the
Court.
Mr. Towers: May I ask you a question?
Mr. Nutter: Yes sir, Mr. Towers.
Mr. Towers: Can I break in on you1
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Mr. Nutter: Yes sir, I am all through.
Mr. Towers: Alright, as I read the application, it is an appeal, it is appealing
the granting of the building permit number T-07306.
Mr. Nutter: Yes sir.
Mr. Towers: Did Mr. Janezeck issue that?
Mr. Nutter: No sir, Mr. Janezeck, a good point Mr. Towers, Mr. Janezeck did not
issue that permit, ·nor could Mr. Janezeck issue that permit under law. That permit
was issued by the Building Official and Mr. Janezeck cannot issue building permits.
It is important to note, I might give you a very brief synopsis of what happens
when a site plan is filed and who issues what. Mr. Janezeck, when a site plan is
filed, for review, it goes to the Engineering Department, which requests comments
from various departments, one of which is the Zoning Administrator's department.
In this case Mr. Janezeck transferred all of his decisions relative to this site
plan to the Engineering Department on May 25th. Those were in turn transferred
through the site, through the Engineering Department to the Ramada Inn's engineers
on May 30th. But after the Engineering Department determines that all of the
department comments have been complied with, that is when they approve the site
plan, then the Building Official completely separate office from Mr. Janezeck's
office issues the building permit.
Mr. Isdell: Mr. Nutter, it is the City's contention, and your contention then
15.1-496.1 that if the Board hears the application and has the jurisdiction to
it, then, they are pass the 30 day deadline, so it would be pass that one, and
point three, you are stating that the appeal of a bui1ding permit should be to
Circuit Court, or to the Courts, instead of through this Board, is that just a
·
synopsis of what you are saying.

under
hear
then
the

Mr. Nutter: Yes sir, that is a brief synopsis of it, yes sir Mr. Isdell.
Mr. Isdell: And you are also saying that the lot· is zoned H-1 and conforms as far
as zoning, those zonings required, and Mr. Janezeck has gone through the setbacks
and other things and it is his feeling or that you are telling us that it did conform
to whatever those things are supposed to be or will be?
Mr. Nutter: Yes sir.
Mr. Isdell: Any more questions of Mr.
Mr. Nutter.:
questions.

Nutter~

gentlemen?

I thank the Board for its time and I will be happy to answer any

Mr. Isdell: You can stand by, you will probably have some additional questions,
Mr. Nutter.
Mr. Nutter: I can understand.
Mr. Isdell: Alright, next.
Mr. Wright: Mr. Chairman~ gentlemen, I am Grover Wright, a local attorney, and
l represent the property owner, Neptune Associates,· trades as Ramada Inn. I assume
that Mr. Nutter's submission to the Board is an official part of this hearing today,
if it is not, I would request that it is.
c'5) ;,~:) J, c~ .
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Mr. Isdell:

It is on tape, it is on record, Mr. Wright.

Mr. Wright: No, I mean the letter and the attachments that he submitted to the
Board for your consideration.
Mr. Isdell: We entered it in the jacket, yes sir.
Mr. Wright: Alright sir, so that is part of the record of this hearing, okay. Let
me just give you a minute of background on this application. The property owner,
knowing that whatever was submitted to the City in order to build on its property
would be gone over very carefully by the residents in North Virginia Beach was very
careful to hire a very experienced architectural firm of Williams and Tazewell to
do the work for them. And they conferred many times with City Officials including
primarily the Zoning Administrator in developing the site plan, made sure that they
had dotted all of their Its and crossed all of their T's. They knew that the tact
of the residents who are really not interested in seeing anything expanded there
would come down and knitpick everything that was submitted. So this is not a
surprise and it was done very carefully. Now, the appeal filed by Mr. Caton in
the issuance of the building permit was obviously not filed within 15 days after
the building permit was issued so he is too late to go into Circuit Court. Having
1et that statue of limitations run and not being able to file the suit in the Circuit
Court, they have attempted to bootstrap it by coming to the Board of Zoning Appeals.
And their appeal is ~ot from any decision made by the Zoning Administrator or anybody
else in administering or enforcing the ordinance3 but simply, they are appealing
the issuance of a building permit with a rather broad side attack. Now, the appeal
which was filed name certain appellants. I do not believe that you can add appellants
by bringing people in· after the 30 day period 3 so 1 do not believe the people he
·bas attempted to add to it now have been properly added, and I think he is stuck
with the original people that are on his appeal. Now, in terms of background given
to you by Mr. Caton, he indicates the property is surrounded by R-8 on both sides,
well, that is not exactly accurate, ·because the property adjacent to it on the north
side is zoned just like this is, H-1, and I think he is one of the owners of that
hotel zoned property. And he ought to know what it is zoned. Now, this property
was zoned H-1 in 1973 as was the property next door, which is now, only has
nonconforming cabanas on it,# but someday 1 am sure that will be developed as a
hotel. Anyway, he is correct that the residents attack that rezoning of this
Ramada property, and he and I were successful in having the Court uphold the
rezoning of this Ramada property. Now, any dictum in the case attributed to Judge
Wahab has to be taken in the context that it has nothing to do with the holding
in the case and was dictum but the ordinance has been changed since those comments
were made. Shortly after that time, the ordinance was ammeded to provide the
definition of a zoning lot that Mr. Nutter has given you. It . arose out of a hotel
down on 21st Street, called the Circa-Delmar that had an alley that separated two
of its pieces of property and they wanted to expand and the ordinance was amended
to provide that the property would be considered one zoning lot and all properties
would be considered one zoning lot if they weren't separated by more than a 20 foot
street or alley away. So the dictum in that case is no longer applicable. But
getting to the appeal itself, you can•t bring in matters now that you didn't specify
in your appeal~ after the time limit. There were five items specified in the appeal.
Mr. Caton has attempted to add some of them to it tonight, but I don't think they
should be considered. Going in. the order that he gave them to you today, he says
that there, this is the basic misunderstanding that the appellants have in this
entire appeal. He talks about ·nonconformity and you shouldn•t be allowed to enlarge
it and that when you ask for a building penmit, you should bring everything you
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got into conformity with present law. Now~ even his own clients haven't done that~
and the people in the neighborhood. I am going to give you a very simple example,
that I can understand and therefore I think everybody will be able to understand.
If you own a piece of property in the north end for instance, and you have got a
single family home on it .or a duplex on it. And let's say that that home or duplex
only sits 6 feet from the side yard on one side because it was built before the
CZO. And now, you want to make some addition to that home or duplex, let's say
on the other side of that property or in the back or in the front. And the addition
that you want is within all current setbacks, 8 feet from the side~ 20 feet. from
the front~ 10 feet from the rear, what have you. You are not required to tear down
your building on the other side that is only 6 feet from the line and bring that
in conformity in order to add to your home or duplex, when the addition you are
making is within all current setbacks. No one has ever been required to do that.
That has been the consistent interpretation of the Zoning Administrator~ it has
been the consistent interpretation of this Board. You don't require people to get
a variance on an existing line, when what they are doing is adding on the other
side and it conforms to present law. Now, that is exactly the situation we have
here. Assuming that there are some setbacks and other items that would not conform
today, if you were getting a brand new building permit, so long as what you are
adding conforms to all setbacks and other requirements,· you don't have to go back
and tear down your other building to make it conform. I think Mr. Janezeck, if
called upon by you will verify that, that has been his consistent interpretation
of the zoning ordinance since 1973 when it was enacted, and I think you all can
take judicial notice that~ that has been your interpretation ever since this Board
has considered appeals from that ordinance since 1973 when it was enacted. This
1 .think is a basic misunderstanding on the part of the appellants, they just don't
understand how the law has been interpreted and applied consistently. The second
thing that he raises 1s that the setback on the east side should be 35 feet, we
agree with that, the plan has an error on it, we agree to that and the 35 feet will
be adhered to on the east side of the property and there is a letter from the
architect to that affect. And I will make a copy of it for part of the record with
your permission. So that one should not trouble anybody. Now~ the next point he
raised to you tonight had to do-with the parking in the setback. The parking in
the setback exists now, it has been since the ge~esis of this property, that is
not being changed in any respect by the site plan, there is no change being made
there. For instance, if we add to a duplex which has no off street parking on it,
that is it has no parking on site, you don't require us now to come in and put in
two parking spaces in the front yard in the north end. Nobody up there has ever
been required to do that. We are not changing the parking situation one bit as far
as parking in the setback is concerned. Mr. Janezeck and this Board has consistently
interpreted the ordinance that way. If you are making no change, then you don•t
go back and change your entire set up. Next,· there is another misunderstanding
on the part of the applicants. They confuse the word dedication with reservation.
No one to my knowledge and I am sure Mr. Janez~ck, if questioned will confirm this
and I am sure you can take judicial notice of y'our own decisions have ever been
required to dedicate any of his property on 57th Street, 56th Street, Ocean Avenue
or any of the other cross streets up there in order to get a bui1ding permit. What
is being required here is not a dedication, you cou1dn•t require someone to dedicate
his land, incident to getting a building permit. The only thing that has been required
is a reservation, a 5 foot reservation, that means if and when needed in the future,
the City may buy the 5 feet. It has never been required by the Zoning Administrator,
and I think he will conform this and I think you will note from your own decision
that this has been true. That reservatjons are not considered in determining setbacks,
because title has not passed to the City nor wi11 it ever pass, except on speculation,
you never know whether the City will ever require the future acquisition of the
property or not. I see nothing in his appeal about ct~ , Ptb ffnc~~ ~. ~~~~t think
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that is properly raised today. But the fence is there now and it is not being
changed. The number of parking spaces being provided or the number required by
the ordinance~ he has not shown you anywhere tonight where the number of parking
spaces is deficient. The next thing he mentioned was a new site plan which has
been withdrawn and that is not before yous so that is not before you tonight. Next,
with regard to the -R-8 lot on 57th Street, there is an affidavit in the record from .
the prior owner~ Mr. Smith, and who is here tonight and who will testify under oath
to you, that, that 1ot has been used for parking for 27 years, and is not being
changed in any regard by this project.: ;Incidentally, there was a Court order signed
in a case over in the Circuit Court within the past year by Mr. Caton and myself,
which indicated that, that 1ot could be used for parking for this project, of course
that was only binding between the parties to the suit but it certainly is an indication
that he felt that it had been used long enough to pass muster. Next, Mr. Caton
indicates, and there certainly is no evidence before you tonight that there is to
be parking on the easement. He has shown you no evidence of that, the site plan
does not show parking on any easement, and in fact there is to be no parking on
the easement; That easement refers to a 20 foot easement that was granted by the
applicant to the City for public passage underneath the conference center. The
site plan does not show parking on that easement, and Mr. Caton hasn't shown you
any evidence there is. That easement plan, incidentally has been submitted to the
Zoning Administrator and he has had some benefit of that. It was mentioned in Mr.
CatonJs 1etter and his appeal and he didn't mention it to you tonight, so I assume
he has abandoned that. That the, he guessed without having any facts, that the
restaurant would exceed 20% of the project area. There is no evidence of that
tonight, either. But the fact is that the restaurant is approximately 7.4% of the
total area. We have a 1etter from the architect, Mr. Tazewell to that effect which
1 would like to make a part of the record. I think that answers every question
that Mr. Caton has raised tonight, and some that he raised in his appeal but did
not mention tonight. ln short, we don't think there is any evidence before you
that is credible or reliable on which you could find that this building permit has
been issued in violation of the Comprehensive Zoning Ordinance in any fashion.
There are some comments from a 1aw.yer, Mr. Caton which amount to nothing more than
opinions but there are no facts presented to you in which you could make a finding
and I suggest to you that Mr. Caton has the burden of proof. The matter that comes
to you, I suggest to you under law is presumptively correct, and that the decision
of the Zoning Administrator and the Building Official is presumed to be correct,
unless the applicant shows you and carries his-burden of showing you by facts, not
opinions that the building permit was issued in violation of 1aw. I suggest to
you there have been no facts on which you could make such a find, and presented
to you tonight. And as a representative and attorney for the property owner, we
ask that you affirm the granting of the permit on two grounds, first that the appeal
was not profected proper1y, the result-of which would be to affirm the decision
and on the second ground, that there is not sufficient evidence to show to the Board
that this, there should be any change other than the agreed to change, because
of the front error of 35 feet on which you could reverse the decision or stop the
construction. And we ask that you in effect, deny the appeal and effective which
would be to lift the stay that if in imposed on construction. Thank you.
Mr. lsdell: Before you go, are there any questions of Mr. Wright, gentlemen?
Mr. Towers: Mr. Wright, do you want to reserve any time for rebuttal?
Mr. Wright: Yes sir, I would like to have Mr. Smith come up and be sworn, who is
the prior owner of the property. ·
Mr. Is dell: A1 right, do you want to bring him up at the pr_esent.?
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Mr. Smith appeared before the Board.
Mr. Wright: Mr. Smith, would you come up1 Will you state your name to the Board?
Mr. Smith: Yes, my name is John B. Smith.
Mr. lsdell: Alright now, proceed.
Mr. Wright: Mr.

Smith~

are you familiar with this Ramada Inn property?

Mr. Smith: Very much so.
Mr. Wright: On 56th and 57th Street. When did you first become associated with
the property?
Mr. Smith: ln 1957.
Mr. Wright: A1ri.ght sir;. . with reference to the lot that is used for parking, that
is on the northwest corner of 57th and Ocean Avenue. When was that prior building
that was on the property torn down and when was it first used for parking for this
property?
Mr. Smith: The building was torn.down either in 57 or ·sa and the reason we tore
the building down was it was a disgrace to the neighborhood and to the mote1. And
we didn't have any parking at that time for the other apartment house that adjoined
it, which we also owned on the ,ot,·the duplex that was there.
Mr. Wright: And has it been used for parking consistently since that time?
Mr.

Smith~

Ever since that time.

Mr. Wright: A1right.
Mr. Sutton: You say that was 1957.
Mr. Smith: Pardon?
Mr. Sutton: 1957?
Mr. Smith: 1 am not, in my memory.
Mr. Sutton: Right around there?
Mr. Smith: Yes, in that time, and we bought the property because it was a disgrace
to the motel in the first place. lt was so run down.
Mr. Sutton: That was a good reason.
Mr. Smith: That is the reason we rea11y bought the property.
Mr. Wright: A1right.
Mr. lsdell~ To your knowledge Mr. Smith, it has been used for parking from them
until the current date?

Mr.

,._~

Smith: Yes.
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Mr. Isdell: Thank you sir.
Mr. Caton: May I ask him a couple of questions?
Mr. Towers: 1 think it would be proper.
Mr. 1sdell:

Oh~

I think it would be

proper~

yes.

Mr. Caton: Mr. Smith, it is also true that, that lot was zoned duplex, when you
bought it in 1957?
Mr. Smith: Yes.
Mr. Caton: As far as you

know~

it has always been zoned, duplex zoning?

Mr. Smith: I don•t know that, it has always been zoned.
Mr. Caton: When you owned it, when you bought it, it was duplex zoned.
Mr. Smith: Right.
Mr. Caton: Did you, you didn't have it

changed~

the zoning changed?

Mr. Smith: No.
Mr. Caton: And you

p~rked

on it when it was a residential 1ot?

Mr. Smith: A duplex.
Mr. Caton: Yes, and you parked on it when it had a duplex on it, so the people
in the duplex parked on it and you are saying that some of the people from the motel
also parked on it?
Mr. Smith: That is right.
Mr. Caton: And as far as you know, ft is still zoned for duplex zoning, is it not?
Mr. Smith: 1 do not know that now.
Mr. Caton: Did you ever get it, any permit or make any arrangements to use it for
commercial parking?
Mr. Smith: No.
Mr. Caton: 1n other words, you just used it, is what you are saying.
Mr. Smith: That is right.
Mr. Caton:

Alright~

thank you sir.

Mr. lsdell: Any additional questions, gentlemen? No?
Mr. Wright: Could 1 ask Mr. Janezeck to verify for you all that the interpretation
that 1 have given has been consistent1

••
l
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Mr. Janezeck:

In mY opinion, he has stated correctly our position in this.

Mr. Wright: The administrative interpretation of the ordinance has been consistent.
Mr. Caton: We will admit that Mr. Janezeck would agree with everything Mr. Wright
has said and Mr. Wright will agree to everything that Mr. Janezeck has said.
Mr. Wright: Well, I don't know that your agreeing to that helps me a whole lot,
Mr. Caton.
.
Mr. Isdell: Well, the question is. Wait gentlemen, let's have one talk at a time.
Mr. Wright: What I asked and he has verified is that he has interpreted the ordinance
consistently the way that I have related to you since 1973 when it was passed having
to do with not requiring people to bring buildings into confonmity when they are
making an addition and the new addition conforms in every way to the setback.
Mr. lsdell: And he answered that affirmatively, Mr. Wright, we understood that.
Mr. Wright: Okay, that is. Alright, thank you.
Mr.

lsdell~

Alright, Mr. Caton.

Mr. Caton: Thank you gentlemen, you have been very patient with us and I appreciate
that. I would like to just say for the record gentlemen, that first of all, the
letter that the City Attorney dated August 21st was handed to us tonight, it was
the first time we had.seen that, although you know we have been submitting papers
back and forth. We have, I thought courteously furnished our opponents with·6ur
submissions prior to this evening. 1 might say also that as far as I know the
affidavit from Mr. Smith was never in the City files before this permit was issued.
If there is an affidavit now from Mr. Smith, it has been submitted after this appeal
has been filed as far as we know and we have never seen a copy of it. But, be that
as it may, Mr. Smith has testified to you, before you tonight that he illegally
and unlawfully used that residential lot for park.ing. And that fits right in the
teeth of the nonconformity ordinance which says that any lawful use and gentlemen,
there isn't any question, that that lot has been unlawfully used for parking ever
since the Ramada ever put a tourist car on it. It was illegally used then, it is
illegally used now and they want this Board to approve the illegal use of it now,
based on some affidavit from a gentleman who before you tonight has admitted that
he illegally used it.
Mr. Sutton: Mr. Chairman, excuse me just a minute.
Mr. Caton: Certainly, Mr. Sutton.
Mr. Sutton: lf it is so illegal, why hasn't somebody done something about this
before?
Mr. Caton: They have.
Mr. Sutton: I mean beings it is a big issue, and.
Mr. Caton: It is a big issue toni~ht, Mr. Sutton, because the neighbors have tried
to live with the circumstances there. As a matter of fact, it was an issue. Mr.
Wright eluded to the issue.

•
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Mr. Sutton: Excuse me, didn't the gentleman state that it was an eyesore?
'

Mr. Caton: He mentioned.
Mr. Sutton: That was the reason it was demolished?
Mr. Caton: That is what Mr. Smith said, it was an eyesore, he bought it.
Mr. Sutton: Whoever we are going to listen to, he owns the lot, or does he
it or?

o~

Mr. Caton: Well, that might very well be, Mr. Sutton, but the fact remains, that
he used a residential lot for commerical parking, you can•t get away from it. And
is being used now and that is what they want you to approve.
Mr. Sutton: Alright.
Mr. Caton: The.
Mr. Towers: Mr. Caton, I would like for you to come back and answer, to me; your
appeal itself, because it is still stuck in me that the appeal is the granting of
the building permit, now, this is a zoning appeals boar~, and we hear appeals from
the decisions of the Zoning Administrator.
Mr. Caton: Alright sir.
Mr. Towers: But this.is an appeal to the granting of a building permit which the
Zoning Administrator does not have anything to do with the granting, he doesn•t
grant the building permits.
Mr. Caton: Alright sir, I will be happy to.
Mr. Towers:

If you would clarify that for me,. I

~auld

certainly appreciate it.

Mr. Caton: Yes sir, Mr. Towers, thank you for asking that question, I would like
to. And I think gentlemen, I realize that you all are not law.yers and I know that
we la~ers have been throwing it at you tonight, but I just ask gentlemen, that
you read Section 15.14-96.1, it says appeals to the Board. It couldn•t be any
clearer. It says and l will read it quickly. And appeal to the Board may be taken
by any person agreed or by any officer, department, board or bureau of the county
of municipality affected by any decision of the Zoning Administrator and listen
to this, or from any order, requirement, decision or determination made by any other
administrative officer in the administration or enforcement of this article or any
ordiance adopted pursuant thereto. And that is what we are talking about, the
Zoning Ordiance. Now, Mr. Nutter, referred to something of that, and Mr. Wright
referred to something about the fact that we were trying to get around because the
15 days has run out and soforth. That is a special section, I ask you gentlemen,
just look at that, you are a layman, I realize, but all you have to do is read it,
15.1-496.3 and that has to do, when you read the last sentence, what they very
clearly overlooked, they said even though no appeal was taken from the decision
of the Administrative Officer to the Board of Zoning Appeals, that is·a section
that penmits you to get into the Circuit Court, if you do not appeal administratively.
That is what we are doing, appealing it administratively. Now, and I submit to
you in response to that, all you have to do, if you want to is look at our submission.
Read the law review article that discusses this in detail. We anticipated that
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something like this might be presented, even though we didn't have the copy of the
City Attorney's letter, we anticipated and gave you authority that clearly sets
forth in detail of what we are trying to do. As a matter of fact, we cited a case
to you in the file, it has to do with the, that was the case of the radio tower
in which we cited in. our submissions to you gentlemen. All you have to do is read
those and I think it will jump right out at you and it will be clear and you will
get more out of that then for me to sit here and go over it with you in detail.
Mr. Isdell: Mr. Caton, let me ask you, on the radio tower case you cited, in that
particular case in Rockbridge County, was the radio, the land the radio tower sits
on was zoned in accordance with that use that was on it, or was it a zoning problem
there?
Mr. Caton: I think it was a zoning problem in that case.
Mr. Isdell: lt was a zoning problem which means it was in a different category.
Mr. Caton: Yes sir.
Mr. Isdell: We are not looking at a zoning problem, it was zoned in accordance.
Mr. Caton: No, we are not looking, and we admit that this property is·zoned H1, but all we are asking you gentlemen to do, it is zoned H-1, but it is flat in
the middle of a residential area, we are asking you to make sure that they comply
with the law, that is all. That is all, now in, and I won't go into any of the
small details, but just take two things gentlemen, two things and I hope you will
get to the merits of ·this case and not let the wool be pulled over your eyes that
you, on some technicality you ought not look at the merits of the matter, if we
are wrong on that point, then you know, I am sure they have the right to appeal
to the Circuit Court, too you know, and they can argue all of this law, about whether
or not we had the authority to be here and so forth. But there are two points,
now gentlemen, one of them was, that just tonight, Mr. Wright says, oops, we made
an error on our submission~ we didn't have the right se~back,· and here is a letter
from the architect saying oh, we are sorry, we will correct that. Now, that in
of itself is an admission that what they submitted to the City, didn't comply with
the law. And we are asking you to agree that that permit was issued on a plan that
didn't comply with the law, and they have admitted it. And they are saying, well
now, have they submitted that letter to you before tonight, have they submitted
it to us before tonight? Have they submitted another plan showing that they will
comply with the law, in correcting their error? They submitted a whole new plan
and designed a complete parking garage, and submitted that, but they never submitted
a plan correcting the error that they admit tonight. So gentlemen, in conclusion
on two points only, and I won't talk about the rest of them, on the illegally used
residential lot and on the admission that the setback on the Oceanfront is wrong,
are two violations of the zoning ordinance, and on those basis alone, this appeal
should be granted, thank you gentlemen. Well now, gentlemen, let me if I may,
nonmally if I understand the procedure is the applicant has the right to open and
close.
Mr. Isdell: We are going to cut down.
Mr. Caton: And I will be happy to stay here all night, but I think I do have the
right to close in this matter.
Mr. Isdell: Mr. Caton, we are going to listen about 2 minutes to either one and
you do have the right to close, we are going to a1 wan additional 2 minutes.
Mr. Caton: Thank you sir..
'--=~P lED{:~
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Mr. Isde11: Mr. Nutter, let's.
Mr. Nutter: Yes sir, I will address only the points that he has raised on rebuttal
to keep it ver,y brief. And first being, the point that Mr. Towers raised, that
mainly that he is appealing the issuance of a building permit, and he then goes
on to read you a section 15.1-496.1. In essence he is saying that section allows
the appealing of the Zoning Administrator and he goes on to say or the decision
or, or· from any other administrative officer in the enforcement of this article.
And he doesn't highlight any enforcement. in this article:. ~entlemen, t~e issuance
of a building permit is done pursuant to the BOCA Code~·tt ~s done not 1n accordance
with, it is not done pursuant to the Zoning Ordinance. In fact, that section, if
you read 15.1-496.1, it is in article 8 of the State Code, the section dealing,
authorizing appeals, site plan approval and subdivision approval is not contained
in article 8 of the Code at all, it is contained in Article 7. The section which
he would have you believe would give this Board jurisdiction is say that if any
other decision of someone else, but the key is in the enforcement of this article.
A building permit is not in the enforcement of this article, that is done pursuant
to the building code. Mr. Janezeck, the Zoning Administrator is impowered with
the enforcement of Article 8 in the Zoning Ordinance, he is the one who has made
the decisions and that is why, we don't contest that language, we just say that
it_doesn•t apply in this case. Now, he cites to you and I will cite it, since you
haven't, since he raised it, and that is the WANV verses Hauf case, where there
is in fact an appeal of the Zoning Administrator, okay, the important part about
that case is not in addition to what Mr. Caton pointed out, that involved a zoning
problem, also in that locality, the Zoning Administrator issued the building permits.
That is not the case in Virginia Beach, in fact, he also cites the law review article
to you. And I would point out one thing to you in that 1aw review article. Two
things, one, if you don't have the law, cite the law review article, some student
somewhere, some lawyer writing an article where it doesn't make any difference
except for acedemic reasons is going to ascert a point, it is not backed up. The
point in which he would address it to you tonight is not backed up by any case in
Virginia or for that case, or matter any case in the Country. It is premised on
the idea, the Zoning Administrator issues permits and has control over the whole
process, that is not the case in Virginia Beach •. Since the adoption of the subdivision
and the site plan ordinance, it has never been. And since ~ presence with the
City, and Mr. Janezeck's presence with the City, it has never been that way. So,
that article, the case he cites and even the code section, 15.1-496.1, none of that
apply, it is therefore, he would have to ·come under that 30 day requirement, if
you decide it is under that section, which we don't think it is, he hasn't come
·under that. It is in essence, it should come under 15.1-496.3, that is where it
should be in Court. The last point he made~ he makes a point the 35 foot requirement,
the initial site plan they had~ hasn't been approved, we had met, Mr. Janezeck had
met with the architects on that plan and advised him of that after they filed this
appeal and they have had no contention in complying with it at all. I certainly
don't, and that is the only point at which we are in tenms of agreement at this
point, and we have readily conceived that, and we frankly advised Mr. Caton of that,
that should be of no surprise to him, nor should the fact that my letter didn't
go to him, I had advised him of the jurisdictional questions in letters to him
earlier. So, it is certainly not surprised by anything in that letter, but at any
ratea again, just in rebuttal, it is not within jurisdiction that we think. What
Mr. Wright has stated to you, there is another way of putting it if you will, and
that is that you should affirm a decision on both grounds, not only what we feel
that it has been correctly is·sued, but we don't feel that his appeal has been
perfected in a proper fashion. It hasn't been timely fileda and it hasn't been
filed to the right body and I will just thank you for your time.

~"i~Dj

Mr. Isdell: One question,_Mr. Nutter.
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Mr. Nutter: Yes sir.
Mr. Isde11: It is your contention that 15.1-496.3 is what we should be, it should
be under that.
Mr. Nutter: Yes sir.
Mr. Isdell: And not .11
Mr. Nutter: Not.1.
Mr. Isdell: Any other questions of Mr. Nutter, gentlemen, before he sits down.
Mr. Sutton: And Mr. Nutter, that would be, not only as this appeal were made to
the wrong body, it has been submitted, has not submitted within their time period
required by law, is that right?
Mr. Isdell: That is correct, that is exactly it, thank you Mr. Sutton. Now, I won't
address you any more, unless you have any questions, I thank the Board for your
diligence.
Mr. lsdell: Mr. Wright, you have a short 2 or 3, 2 minutes.
Mr. Wright: It won't be any more than that. In line with what Mr. Nutter just
said, I think it is significant, and nobody has really mentioned what the City
Zoning Ordinance says, but the City Zoning Ordinance in Section 106 only allows
appeals from determinations made by the Zoning Administrator. The ordinance is
in your package, but I would like to make sure that you have it, so I will submit
a copy of it, and I think that corroborates Mr. Nutter's suggestion to you, that
it is only the Zoning Administrator's opinion or that is appealable to you, because
he is the one that makes the decision. I also suggest to you that Mr. Caton has
not proven to you by his questioning of Mr. Smith that the parking lot was zoned
duplex in 1957. The proper way to prove that would. be to show you the ordinance
that was in affect in 1957 and show you that there was one in affect in 1957. He
has proven at most that the property was acquired in 1957, the building was torn
down and it has been used for parking ever since, and I suggest to you Mr. Smith
doesn't know what it was zoned then or now either. And there has been no proof to
you when the zoning became effective up there.
Mr. Isdell: Thank you Mr. Wright. Mr. Caton, you have 2 minutes.
Mr. Caton: Briefly, briefly gentlemen. Mr. Nutter, gentlemen, ;s saying to you
and you look at his letter, he is saying that Mr. Janezeck communicated of the
deficiencies that he found to the Ramada's representative on July 1st, 1984. Now,
do 1 believe what I am hearing, that in the City of Virginia Beach, the City Attorney
is saying that the, anybody in the public that wants to have any right to appeal
to this Board must sit on the doorstep of the Zoning Administrator, and must know
what goes, what transpires between the Zoning Administrator and an applicant. Is
that the decision of the City of Virginia Beach Attorney, to exclude the public
from knowledge of when a permit is issued, that they can pass back forth deficienies
and based on that, they can sit and way and then let those 30 days run out and then
say when·they issue the building permit, oh it is too late now, the public, you
cannot appeal to the Board of Zoning Appeals. I can't believe that. Now, Mr.
Wright knows, and he has given you Section 106,~knows perfec-tly well, that City
ordinances must comply with State 1aw. Virginia, _B itCh·-~ ordinance, 106 just hadn •t
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comply caught up with State 1aw yet, it was just recently mended with;n recent
legislatures. He knows that~ so does Mr. Nutter know that. Now, and finally in
closing, gentlemen, Mr. Wright also knows that, that lot on which this commerical
zoning is, this commerical parking has been used as RD-2, has been used RD-2, he
knows it was zoned in 1957 as a duplex lot and to stand up here and to say to you
gentlemen, that I have got to present the ordianance to you. Mr. Smith testified
that it was zoned for duplex then. He says that he used it illegally. The architect
has said that this site plan didn•t have the property setback on it, on the Oceanfront.
They have got to move a 17 stor,y building and redesign it and they are telling you
gentlemen, we just made a mistake, we are going to move it back and submit another
plan. Let them submit the plan and 1et•s look at it and then see what they have
done, that is going to affect other areas. Based on, in closing gentlemen, the
two items that illegal use of a residential lot for parking and the admitted error
in the setback on the Oceanfront should be sufficient for you to grant our appeal.
Thank you gentlemen, and thank you also for your ~atience with us.
Mr. lsdell: Does anybody have any questions of Mr. Caton, before you sit down.
Does any member of the Board ~ave any questions of Mr. Caton? Alright, gentlemen,
you have heard the evidence, you have sit here like I have, you have heard the
evidence and the testimony and I am sure you have all read a lot of correspondence
and read some 1aw that we may or may not understand as members of the Board. But
the C~ainman is reaqy to entertain a motion, gentlemen.
Mr. Waterfield: Mr. Chainman, have you got some verbage you want to put in there?
Mr. Isdell: Well, I was basing, I am going to make a motion, I was basing all the

1aw I read, and as all of the attorneys pointed out, we are not 1awyers up here,

but in reading that 15.1-496, 1, 2 and 3. I did interpret it to mean that the
building permit was covered under section 3 of that or the third paragraph of subheading of 15.1-496, where it says, the building permit has been issued and it has
been issued in this case, and the construction of the building, for which permit
was issued, it was subsequently sought to be prevented, restrained, directed or
abated as a violation of the zoning ordinace, by suit filed within 15 days after
the start of construction by a person who had no action or notice of issuing the
permit, the Courts, and here it does refer to the Court, may hear and determine
the issues raised in litigation even though no appeal has taken from the decision
of the Administrative Officer to the Board of Zoning Appeals. In reading through
that, I was of the opinion that he really didn't have jurisdiction to hear that,
but the attorneys have I have listened, said no that is in error. I am not going
to make that in the form of a motion, because I think we have sit here and listened
to the best of my ability and in listening to, and I know Mr. Janezeck is our Zoning
Enforcement Officer, and 1 know that he does, in my opinion, a very good job for .
the City of Virginia Beach. He tells us, and Mr. Nutter tells us that the things
we have listened to tonight, and he doesn't issue a permit, that is true, he, they
are issued under the Building Inspector's Office. But I am going to move that we
~phold the Zoning Enforcement's interpretation, the Zoning Officer's interpretation
of the Comprehensive Zoning Ordinance, and move that we uphold his decision, that
is to grant.the permit as it was granted. If I meet a second.
Motion made by Mr. Isdell, seconded by Mr. Waterfield to uphold the Zoning
Administrator's decision. All voting for, except for Mr. Smith, who abstained.
Motion carried.
Mr. lsdell: We have four ayes that we uphold the Zoning Enforcement Officer's
interpretation of the Zoning Ordinance and I am sure down the line that we will
be hearing, that somebody will be hearing this ca~~.}tionally, but I don't need
to tell Mr. Caton. you

kno~ you

have
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Mr. Nutter: Mr. Isdell~ if we could, I know we would like that, apparently all
of the parties are in agreement tonight that that would be3 that you motion would
allow the 35 foot setback to be corrected as all of the parties have agreed that
it would be.
Mr. lsdell: I would assume that it would be, we have got the letters in record here
that it is stating, and Mr. Caton will probably want copies of these if he doesn't.•
Mr. Caton: I don't see how y'ou can correct an architectural drawing Mr. Chainnan,
by just a letter, I object to any such agreement on my part.
Mr. Isdell: Mr. Caton, the letter does state that it will be, objections noted,
but you have 30 days to take it to a more official body than we are, I am certain.
Mr. Caton: I understand, I just didn't want it to appear that, he said all of the
parties agreed, that is, they don't agree.
Mr. Nutter: You were the ones requesting the 35 foot, that was why.
Mr. Caton: Yes. They said it should be 35 feet, we agree that it should be 35
feet, we will change the plan and the figure will be changed to 35 feet and we would
agree that your motion would include the changing of the front setback to 35 feet.
Mr. Towers: I move that these two letters be incorporated in the motion.
Mr. Isdell: We hav~ a motion that these letters will be a part of the official
case, if we have a second to that.
Mr. Sutton:

I will second it.

Amended motion made by Mr. Towers, seconded by Mr. Sutton to incorporate the two
letters that were in the file about the 35 foot setback with the motion to uphold
the Zoning Administrator's interpretation. All yoting for, except for Mr. Smith
who abstained. Zoning Administrator's interpretation upheld as motioned.

CONTINUED AGENDA:
Case 1. Robert Herman and Herman, inc. requested an appeal from the Zoning
Administrator's determination in reference to an accessory use in the H-2 {Resort
Hotel District) i.e. existing restaurant on Lots 1, 2, 3, 4, 5, and 6, Block C,
Rudee Inlet Area, 2nd and Atlantic Avenue. Lynnhaven Borough.
Mr. lsdell: We have a continued that has been continued on two or three occasions.
Do we need to read the easel
Mr. Wright: l have the file of it if you would like.
Mr. Towers: This is an appeal from the determination made by the Zoning Administrator
that the continued operation of the Lighthouse Restaurant in connection with the
proposed condo hotel on the same property would not constitute an accessory use
or a structure under Section 711 of the Zoning Ordinance requiring its closure
should be, should the property be rezoned from B-5 to H-1. Now, in the letter I
received, I think it said that the members of the Board had heard all of the
arguments, that the attorneys ·would abide by the, whatever was written and taped
things that were on there. That there would be one vote take and that was it,
wasn't it, for the absent member.
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City o£ Virgi:n.ia Beach

MUNICIPAL CENTER
VIRGINIA BEACH. VIRGINIA ZUS&·IOOZ

IEPARTMENT OF" PERMITS AND INSPECTIONS

August 3, 1984
Mr. David Pender
Ramada Inn
5306 Atlantic Avenue
Vir.ginia Beach, Virginia 23451
Re: Building Pennit #T-7306 - Foundation .. Only
.:.:;Ramada Inn
Dear Mr. Pender:
At approximately 3:15p.m., on August 1, 1984, an appeal was filed with this
office requesting denial of the building·permit which was issued on July 6,
1984 for the foundation· of the proposed Ramada Inn.
This appeal alleges certain violations of the Comprehensive Zoning ·ordinance
as adopted by City Council and applied. by this office.
Section 15.1 - 49p.1 of the Code of Virginia, 1950, as amended, requires the
Zoning Administrator to stay all proceedings until the appeal is heard. This
hearing will be scheduled for September 5, 1984. Further information in reference
to the public hearing will be forthcoming in the near future.
While it has not been determined that the appeal has any merit or is properly
filed, this action is required by law.
If you have any questions, please feel free to contact this office.
Neptune Associates, a Limited Partnership
by Resort Motor Inns, Inc.

Very truly yours,

fbt.,-=

~

G/
.Janezeck
Zoning Administration Officer

Received:

PAJ :rsm

Robert R. Loher
Grover Wright
Thomas Bro~les
R. J. Nutter

cc: Thomas H. Muehlenbeck
Charles Salle'
E. T. Caton
Leo J. Martone &Company
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WILLIAMS, TAZEWELL AND COOKE
Architects
Planners
Engineers

31 August 1984

Mr. Patrick A. Janezeok

ZoDins Administration Official
Dept. ot Permits & Inspections
Municipal Center
VirgiDia Beach, Virginia 23456
Dear Mit. Janezeck:
It ia my uDderstanding that there is some question about the
ot the restaurant at the Ramada Expansion Project. I am
writing to advise JOU in this regard.
area

Our calculations indicate that the restaurant comprises an area
ot 11,4-0 a.t. The overall project area is 15.,051 s.t. The
restaurant is therefore 7.4S or the total area.
It there are any other questions about this please don't
hesitate to give me a call.

EBTJr:lc

i

l

I

ilO Ji·est 21st Street
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Norfolk, Virgi11ia 235Ji 804 623-6621
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WILLIAMS, TAZEWELL AND COOKE
Architects
Planners
Engi1zeers

31 August 1984

Mr. Patrick A. Janezeok

Zonins Administration Ottioial
Dept. ot Permits & Inspections
Municipal Center
Virginia Beach, Virginia 23456
Dear Mr. Janezeck:
Confirming our conversation ot toda7 regarding the Ramada
Expansion Project, it is JQ' understanding that the CitJ will
now require a 35' setback on the east side ot the propert7 on
the oceanfront.
I am writing to confirm this fact, and to oontirm tbat we will
be more than willing to revise tbe site plan to meet this

g

requirement.

Sin~rY'J

~11,

~(__~~
E. Bradford

~~

J •

EBTJr:lo
co:

File 8405.11

'='C:J
r~~U-.: y··
u.· 1 .. (.
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Norfolk, t-'irginia 23517
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LAW OFFICES

CATON

0

KOCH, P.C.

P.O. BOX 42

VIRCINIA BEACH. VJRCINIA 23458
EOWAAO T. CATON

2508 PACIFIC AVENU.E

BARRY RANDOLPH KOCH

Patrick Janezeck
Board of Zoning Appeals
Permit and Inspections
Municipal Center
Virginia Beach, Virginia
RE:

AllEA CODE 804
A28•4681

August 1, 1984

23456-9002

Building Permit #T07306
Ramada Inn, 5603 Atlantic Avenue
Virginia Beach, Virginia

Dear Mr. Janezeck:
Attached please find our formal appeal to the Board
of Zoning Appeals of the granting of the above permit as
the granting of the same was in violation of the Comprehensive Zoning Ordinance of the City of Virginia Beach.
Our check in ·the amount of $50.00 for the filing fee is
attached.
We would appreciate you advising us what date this
hearing will be scheduled.
Additionally, we would request as required by §15.1496.1, that you stay any and all construction in connection
with this permit pending resolution of the Appeal as you
are required by this statute.
Cordially,

ETC/fcs
Enclosure'S

'
,. ·- ····rt'.~·-'-' ·u{
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LAW OFFICES

CATON

M KOCH.

P.C.

P.O. BOX 42

VIRGINIA BEACH. VIRGINIA 23458
EDWARD T. CATON

2508 PACIPJC AVE'NUE

BARRY JlA.."lDOLPH KOCH

August 2, 1984

Patrick Janazeck
Board of Zoning Appeals
Municipal Center
Virginia Beach, Virginia
RE:

23456-9002

Building Permit #T07306
Ramada Inn,· 5603 Atlantic Avenue
Virginia Bea~h, ~i:/inia

Dear MJ:--.Janazeck:

PM -

Please note among the records of the Board that
Sydney Lewis and Frances A. Lewis join in the appeal.
Mr. and Mrs. Lewis own the oceanfront residential property immediately to the ~outh of the Ramada Inn.
Thank you.
Cordially yours,

ETC/fcs

-4Q
''_,,L_t,
.
~ P3r
/1-? --- ----- l--.. .
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APPENDIX A-ZONING

..~tee- 108. Appeals aaf:rariaacea.

l' (a) The board of zoning appeals shall hear
:,; 111d decide appeala from any order, require-

~ JDtllt. decision, or determination made by the
~~ _..,ninl administr
in the adminiatratioi'J or
.
cement ol this ord&nance
··in
·f .,ctions 15.1-495 through 15.1-497, Code of
~; Virginia, 1950, aa amended.

: (b) The membership, organization, powers,
· duties, and procedures of the board of zoning
,ppeals 'Shall be as set forth in sections
. J5.1·494 through 15.1-497 of the Code of
· \"irginia, 1950, aa amended.
(c) Every appeal to the board of zoning
appeals for an action under section 205 of this
zuninl ordinance ahall be accompanied by a
fee of ten dollara ($10.00) which shall be
applied to the costs of advertis~ng and
~1 penaea incidental to reviewing, publishing
aJld reporting the facta.

(d) All other appeals to the board of zoning
ppeals ahall be accompanied by a fee of fifty
1
;)liars ($50.00) which shall ~ applied to the
..sts
advertising and expenses 'incidental
.1 reviewing, publishing, and reporting the

or

.Ctb·

lf:i In regard to article 12' and National

..iO<i Insurance Program, variances should
..:\' be issued for new construction and
~:~u.ntiaJ improvements to be erected on a
of one-half ( 112) acre or less in size
.,tiguous to and surrounded by lots with
.!ting structures constructed below the base
x1 level. in conformance with the pro·
ures below: ·

\'ariancea shall only be issued upon a
!.howing of good and sufficient cause, a
detttrmination that failure to grant the
variance would result in exceptional
hardship to the applicant, and a determi-

nation that the granting of a variance
will not result in increaaed nOod heights,
1dditional threat& to public aalety, ex.raordinary public expense, create nuiances, cauae fraud on or victimization of
he public, or confiict with existing local
iW'I

or ordinances.

§ 107

(2) V ariancea shall only be issued upon a
determination that the variance ia the
minimum necessary, considering the fiood
hazard, to afford 1·elief.

(3) The City of Virginia Beach shall notify the
applicant in writing over the signature of a
city official that the issuance of a varianc~ to
construct a structure below the base flood
level will result in increased premium rates
for flood insur~nce up to amounts as high as
twenty-five dollars ($25.00) for one hundred
dollars C$100.00) of insurance coverage and
such construction below the base flood level
increases risks to life and property. Such no·
tification shall be maintained with a record
of all variance actions as required in paragraph (4) below.
City of Virginia Beach ahall
maintain a record of all variance actions,
including justification for their issuance,
and report such variances issued in ita
annual report submjtted to the administrator. (Ord. No. 619; Ord. No. 797,

(4) The

8-15-77: Ord. No. 928, 3-12-79)
Charter refereace-Board
19.03-:-19.06.

.or

zoning appeala, U

Sec. 107. Amendmeota.
(a) Initiation. Whenever the public necesai·
ty, convenience, general welfare, or good
zoning practice require. the city council may ·
by ordinance. amend, supplement, or change
the regulations, district boundaries, or claaai·
fications of property. Any such amendment
may be .initiated by resolution of the city ,
council, or by motion of the planning
commiaaion, or by petition of any property
owner addressed to the city council. In the
latter case, the petition shall be addressed to
city council but. shall be filed with the director
of planning. If a request for a c:hange in
propc rty claaeification doea not show that the
proposed classification complies with all
applicable rules and regulations of this
ordinance, then the director of planning shall
reject .such request and return the petition
and accompanying fee forthwith to the
~titioner. If the requee~ clwlse iD property

No.13
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I 15.1-496.1

CODE OF VIRGINIA

ance was not unique to their property, was one
shared by all property owners along a portion of
avenue iD the same district, and was a general
and recurring difficulty with property being
developed, auch affirmance was overruled
because the authorization of the variance was
an admiDistrative infringement upon the legislative prerogatives of the local governing
body. Hendrix v. Board of Zoning Appeals, 222
Va. 51,218 S.E.2cl814 (1981).

Previous •pprovaJ of similar variaDce
basufficiat.- In a proceeding seeking a zone
variance &om the Board ·of Zoning Appeals,
where nothing in the record indicated that the
Board made findings of undue hardship,
uniqueness of the hardship, and lack of substantial detriment to adjacent property, as
required by· this section and, likewise, the rec·
ord was devoid of a finding by the Board that
the formulation of a general regulation would

§ 15.1-497

§ 15.1-496.2

The 1983 amendr
ity of the membersh
members" in the thi

not be a "reasonably practicable" method of
alleviating the hardship imposed, and where
the only reason given by a Board member for
the Board's approval was th«: Board's previous
approval or similar variance request& by other
restaurant. owners, this finding feU short of the
requirements of this section. Hendrix v. Board
of Zoning Appeals, 222 Va. 57, 278 S.E.2cl 814
(1981).
.
·Exhaustion of administrative remedies
required.
Just as a plaintiff with a claim or
unconstitutional application must exhaust
administrative remedies before resorting to
court action, so must a plaintiff with a lesser
claim of erroneous interpretation of this sec·
tion's authority to interpret zoning ordinances
follow the administrative route t.o its specified
end. Phillips v. Telum, Inc., 223 Va. 585, 292
S.E.2d 311 <1982).

§ 15.1-497.
Law Review.

For a comment or
Virginia, see 15 U. l

Jsswmce of certi
son is not discreti
"shall allow a writ of
if the petition is filed
is in proper form, the ·
to deny a writ of cert.~
Board of Zoning App(
19 (1983).
This section unarr
that an aggrieved per
tiorari within the pre:
that the petition sp
which the petitioner
other than the aggrie·
of Zoning Appeals is
with the petition, and
filing of a proper petit
. period is declared ne
institution of the proc
v. Board of Zoning 1
S.E.2d 1~ (1983).

§ 15.1-496.1. Appeals to board. ~ An appeal to the board may be taken
by any person a'gr!eved or by any officer, departmen~, board or bureau of the
county or municlpalitf affected by any decision of the zoning administrator or
frOm .any order, reqwrement, decision or detennination made by any other
administrative officer in the administration or enforcement of this article or
any ordinance adopted pursuant thereto. Such appeal shall be taken within
thirty days after the decision appealed from by filin_g _with the zoni11g admin-:.·
istrator, and with the board, a notice of appeal specifYing the ~undS thereof.
The zoning administrator shall forthwith transmit to the boaid all the papers
constituting the l'eeord upon which the action appealed from was taken. An
ap~al shall stay all. proceedings in furtherance of the action appealed from
unless the zoning adrirlnistrator certifies to the board that by reason of facts
stated in the certificate a stay would in his orinion cause imminent peril to life
or property, in which case proceedings shal not be stayed otherwise than by
a restraining order granted by- the board or by a court of record, on application·
and on notice to the zoning administrator and for good cause shown. (1975, c.
521; 1983, c. 12.)

§. 15.1-498. Col
AppUed in Hurt v. <
S.E.2d 138 C198ll.

The 1983 amendment inserted the language
beginning "or from any order" at the end oft.he
first. sentence.

§ 15.1-499. Res
Law Review. challenging rezoning
Ric:h. L. Rev. 423 (198:

I 15.1-496.2. Procedure on appeal.- The board shall fix a reasonable

time for the hearing of an apt»licatton or appeal, give public notice thereof as
well as due notice to the part1es in interest and decide the same within sixty
days. In exercising its powers the board may reverse or affirm, wholly or partlyl
or may_ modify, an order, requirement, decision ·or determination appeal eo
from. The concuning vote of a majority of the membership of the board shall
be necessary to reverse any order, requirement, decision or oetermination of an
administrative officer or to decide in favor of the applicant on any matter upon
which it is required to pass under the ordinance or to effect any variance from
the ordinance. The board shall keep minutes of its proceedings and other
official actions which shall be filed in the office of the board and shall be public
records. The chairman of the board, or in his absence the acting chairman, may·
administer oaths and compel the attendance of witnesses. (1975, c. 521; 1983,
c. 444.)
.
.
.
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§ 15.1-501. Eff£
Applied in Laird , .. •
-, 302 S.E.2d 21 U9~

§ 15~1-502: Repl

§ 15.1-503. Vali
ceedings bad in
ordinances by e,·e~
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EPARTMENT OF PERMITS AND INSPECTIONS

Vi:~-giJ.~ia 13eacl--:t

MUNICIPAl.. CENTER
VIRGINIA BEACH, VIRGINIA Z3.56·t002

September 6, 1984
Mr. David Pender, III, President
Neptune Associates, a Limited Partnership
By Resort Motor Inns, Inc.
Ramada Inn
5603 Atlantic Avenue
Virginia Beach, Virginia 23451
RE: Building Penmit T-7306
Dear Mr. Pender:
As you know on September 5, 1984, the Board of Zoning Appeals heard and denied
the appeal of the above referenced building penmit.
This letter is to advise you that we are lifting the stay of proceedings which
was placed on your development by letter dated August 3, 1984.
If you have any questions, please feel free to contact this office.
Yours very truly,

)1:_

&

(

:::>

P. A. Janezeck
Zoning Administration Officer
PAJ:ndk
cc: Thomas H. Muehlenbeck
Robert R. Loher
R. J. Nutter
Grover Wright
E. T. Caton
Thomas Broyles
Leo J. Martone & Co.
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City of Vi:rgir1ia Beach

J. DALE SIMSON

MUNICIPAL CENTER
VIRGINIA BEACH, VIRGINIA 23456-9002
(804) 427•4531

CITY ATTORNEY

August 31, 1984
Board of Zoning Appeals
City of Virginia Beach
Municipal Center
Virginia Beach, Virginia 23456
Dear Honorable Members of the Board
Zoning Appeals:
Re:

Appeal of the Granting of
Building Permit iT07306 for
Ra~ada Inn, 5603 Atlantic
Avenue, by Carter R.
Anderson, et als

August 1, 1984, Carter R. Anderson, Henry Clay Hofheimer,
II, Edith Pratt Masterson, John Salop, Nancy H. and Marcelino R.
Pichol, and Mary Dickson Smith, through their attorneys, Caton.&
Koch, filed the above-referenced appeal with Mr. Janezeck; the
Zoning Administrator of the City of Virginia Beach. This appeal
should be denied as State Law does not allow appeals of this
nature to the Board and, even if the appeal were proper, it was
not filed within the thirty (30) day period specified by the
State Code.
On

The applicants in this case attempt to appeal the granting
of a building permit, specifically Building Permit iT07306, which
was a buildinq permit issued by the building official for the
foundation of the Ramada Inn at 5603 Atlantic Avenue. However,
§15.1-496.1 does not authorize appeals from the issuance of
building permits to the Board of Zoning Appeals. The State Code
does address proceedings to challenge building permits alle~edly
issued in violation of the zoning ordinance in §15.1-496.3. That
Code Section requires that the applicant file suit in the Circuit
Court to challenge the validity of the permit as it relates to
the zoning ordinance. In that the applicants in this case have
filed an appeal of the granting of a building permit as it
relates to the zoning ordinance, the Code of Virginia has clearly
mandated that their remedy. is to the Circuit Court and not to the

55
·

·

•

· ·- •

·.

·~

··-· ••

•

·• ........

._. . -··.. · - · -.. · · - . -·-• , ......... - . •·

r:..••• .. ·

Board of Zoning Appeals of the
City of Virginia Beach
Re:

August 31, 1984
Page 2

Appeal of the Granting of Building Permit
IT07306 for Ramada Inn, 5603 Atlantic Avenue, by
Carter R. Anderson, et als

Board of Zoning Appeals. It is, therefore, respectfully
represented to this Board that the applicants have not filed an
appeal for which the Board has jurisdiction.
Even assuming that the applicants' appeal is proper, it has
not been filed within the time period described by law. Appeals
of decisions of the Zoning Administrator must be filed within
thirty (30) days of the Zoning Administrator's decision. In this
case, Mr. Janezeck, the Zoning Administrator, had approved each
of the alleged •deficiencies• and relayed that approval to the
Ramada's representatives before July 1, 1984. If the Ramada Inn
wished to appeal Mr. Janezeck's decisions, it would have had to
file an appeal prfor to August 1, 1984, the date the applicants
filed their appea • As a result, the applicants in this case
should have no greater right to appeal a decision of the Zoning
Administrator than the person to whom the decision is directed.
The time.period prescribed by the code is important because it
allows the party to whom the decision is made to rely upon it and
to make the large financial obligations necessary for such a
project following the passage of the prescribed time period. By
adhering to this requirement and denying this appeal, the Board
will not only be complying with the law, it will also further
what the General Assembly has determined to be sound, public
policy. TheTefore, not only has this appeal been made to the
wron~ body, it has not been submitted within the time period
prescribed by State law.
Despite the impropriety and the untimeliness of the appeal
in this case, the zoning Administrator would like to proffer to
the Board the basis for his decisions regarding the application
of the zoning regulations to this project.
1. The Ramada Inn at 5603 Atlantic Avenue consists of a
hotel and accessory parking spaces, restaurant, and conference
center. It is located on property that is zoned H-1 under the
terms of the Comprehensive Zoning Ordinance, which allows hotels
and accessory uses such as those evidenced here. The hotel and
its accessory uses are, therefore, allowed uses and structures
and are neither nonconforming uses or nonconforming structures.
While portions of the hotel and its accessory restaurant are now
legally within the present required setbacks, no portion of the
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.Board of Zoning Appeals of the
City of Virginia Beach
Re:

August 31, 1984
Page 3

Appeal of the Granting of Building Permit
IT07306 for Ramada Inn, 5603 Atlantic A~enue, by
Carter R. Anderson, et als

proposed additions will be within the present legal setback
limits. Likewise, there will be no increase in the alleged "nonconformity• and, therefore, no variance is necessary. The Zoning
Administrator and the Board of Zoning Appeals have consistently
applied the zoning ordinance in this fashion.
In reviewing the proposed development at the Ramada Inn, the
Zoning Administrator has considered the hotel's property to be
one zoning lot in accordance with §111 of the czo. This Section
defines a zoning lot as follows:
A lot or any portion thereof, or contiguous lots
of the same ownership within a single zoning
district, which are to be used, developed or built
upon as a unit. For the purpose of this
definition, lots of the same ownership separated
solely by an alley of no more than twenty (20)
feet in width. and by a distance not exceeding the
width of the alley shall be considered contiguous.
The Ramada Inn zoning lot is, therefore, considered to be a
through lot running from Atlantic Boulevard to Atlantic Avenue.
The portion of the zoning iot fronting Atlantic Avenue and
Atlantic Boulevard have, therefore, been treat~d as· front yards.
The required setback from Atlantic Avenue and Atlantic Boulevard
is thus 35 feet. The Ramada Inn's addition will comply with this
requirement.
The side yard setback from 56th and 57th Streets is 20 feet
but is increased to 34.5 feet because of the height of the
proposed structure. There is no setback required from Ocean Way
because the property constitutes one zoning lot. While Mr. Caton
notes that variances have been granted from Ocean Way in the
past, those var-iances were granted under the old zoning ordinance
which did not contain the "zoning lot" concept. Since the
amendment ~the c~o to allow for a zoning lot, no variance has
been required from Ocean Way and no setback is now required under
the czo.
Mr. Caton also alleges that any additions to the existing
hotel would require that the entire property be brought into conformit~ with the present requirements of the czo, despite the
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Board of Zoning Appeals of the
City of Virginia Beach
Re:

August 31, 1984
Page 4

Appeal of the Granting of Building Permit
tT07306 for Ramada Inn, 5603 Atlantic Avenue, by
Carter R. Anderson, et als

fact that the alleged •nonconformity• will not be increased.
Even assuming that this structure is nonconforming, there is no
requirement the entire project be brought into conformity just
because the facility is being enlarged. Only the new portions of
the facility will have to conform to the present side and front
yard setbacks, and the plans show that all new portions will
conform to existing setback requirements of the czo.
Mr. Caton also alleges that the parking spaces along 56th
and 57th Streets must be relocated. These spaces are accessory
uses for the hotel at the present time, and they will continue to
be an accessory use for the hotel following its renovation,
therefore, there is no requirement that they be relocated.
2. Numbered paragraph 2 of Mr. Caton's Statement in Support
also questions the propriety of the number of parking spaces for
the Ramada Inn. The czo requires that Ramada provide 251 parking
spaces, of which seven are to be handicapped spaces. The plans
show that this requirement has been met.
The plans submittes by Ramada also show that the parking
spaces all meet the minimum dimensions specified in the czo. Mr.
Caton, however, alleges the parking spaces adj~cent.to 56th and
57th Streets should be relocated because the Ramada was required
to reserve 5 feet along 56th and 57th Streets. The reservation
of 5 feet along 56th and 57th Streets can not be considered
because there is no actual dedication. Under the terms of the
czo, existing lot lines must be used for all calculations. In
addition, the Master Street and Highway Plan does not show any
proposed increase in the right-of-way for 56th and 57th Streets.
To the exent existing parking spaces along 56th and 57th
Streets are located in the presently required side yard setbacks,
they have existed in this condition since prior to the adoption
of the czo, and there is no requirement that they be relocated
because of an enlargement to the hotel on another part of the
site.
Twenty two of Ramada's required parking spaces are being
provided via off-site parking on a lot adjacent to the hotel.
This off-site parking has been in use for more than 27 years, and
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Board of Zoning Appeals of the
City of Virginia Beach
Re:

Appeal of the Granting of Building Permit
IT07306 for Ramada Inn, 5603 Atlantic Avenue, by
Carter R. Anderson, et als

the use of this parking is not changed by the expansion of the
present facility.
Lastly in this portion of Mr. Caton's Statement of Support,
he alleges that Mr. Janezeck erred in the computation of the
required number of off-street loading requirements. While he
does not allege what the number should be, the plans for the
facility show that the off-street loading requirements have been
met by the providing of four such spaces.
3. In numbered paragraph 3 of Mr. Caton's Statement of
Support, he alleges that ten parking spaces are within a 20-foot
right-of- way dedicated to the City by the hotel. The plans did
not show any easement adjace~t to Ocean Way wh"ich is inconsistent
with the indicated parking places. If there is a conflict
between the easement of public passage and the parking plans
submitted, then either the easement or the parking spaces will
have to be relocated.
4. In numbered paragraph 4 of Mr. Caton's Statement of
Support, he alleges that the accessory restaurant will exceed 20
percent of the floor area of the hotel. There is no evidence in
the plans approved by Mr. Janezeck that Gus• Restaurant will
exceed 20 percent of the floor area of the hotel. Moreover, it
is very unlikely that Gus' Restaurant could exceed 20 percent of
the floor area of the new facility, and, in fact, the hotel has
assured Mr. Janezeck that the restaurant will not exceed the 20
percent limit.
Mr. Caton also alleges that the signs on the hotel violate
the zoning ordinance. There is no provision in the H-1 Zoning
District prohibiting signs which advertise an accessory use.
Furthermore, the signs do not violate the size and square footage
requirements of the czo.
Mr. Caton also realleges that any portion of the existing
accessory restaurant or the five-story brick hotel that is within
the present setbacks be removed or demolished because of the
addition to the hotel. All portions of the new addition comply
with the terms of the present czo, and the new construction will
not increase any existing alleged "nonconformity." Therefore,
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Appeal of the Granting of Building Permit
IT07306 for Ramada Inn, 5603 Atlantic Avenue, by
Carter R. Anderson, et als

the connection of the restaurant to the proposed addition does
not require any change in the side yard setbacks, and the code
would not require demolition. This is consistent with Mr.
Janezeck's interpretation and implementation of the czo as
answered earlier in this writing.
At this juncture, I might add that the Zoning Administrator's interpretations of the CZO are afforded great weight under
the law. The Virginia Supreme Court has repeatedly held that a
department's interpretation of the law is persuasive and that it
is the correct interpretation to be applied. Rountree Corp. v.
City of Richmond, 188 VA 701 (1949).

s. The allegations set forth in paragraph 5 of Mr. Caton's
Statement of Support do not set forth matters relating to the czo
but relate to site plan ordinance. Therefore, the Board of
Zoning Appeals has no jurisdiction over these matters.

-

On behalf of Mr. Janezeck, I hope that the foregoing will
assist the Board in its review of this matter, and, of course,
Mr. Janezeck or I will be happy to answer any of the Board's
questions concerning this case.

• Nutter, II
istant City Attorney
RJN/cb
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LAW OFFICES

CATON

8

KOCH. P.C.

P.O. BOX 42

VIRCINIA BEACH. VIRGINIA 23458
EDWAJU) T. CATON

AREA CODE 804

2508 PACIFIC AVENUE

428·4681

BAR.RY RANDOLPH KOCH

August 30, 1984

Mr. Garland Isdell, Chainnan

Board of Zoning Appeals
6613 Indian River Road
Virginia Beach, Virginia 23462
Mr. Paul Sutton
3821 Thalia Drive
Virginia Beach, Virginia 23452
Mr. Floyd Waterfield, Jr.
1590 Mill Landing Road
Virginia Beach, Virginia 23457
Mr. William L•. Towers, Sr.
625 Pine Tree Drive
Virginia Beach, Virginia 23452
William B. Smith, Esquire
Pender & Coward, P.C.
160 Newtown Road, Suite 415
Virginia Beach, Virginia 23462
Re :

Board of Zoning Appeals Agenda
September 5, 1984
Item 1: Appeal Agenda
Appeal of granting of foundation permit
to Ramada Inn, 56th Street, issued
July 6, 1984

Dear Mr. Chairman and Members of the Board of Zoning
Appeals:
We represent the applicants on the above appeal to the
Board from the granting of a building permit for the new
Ramada Inn at 56th Street and Oceanfront. Our clients, as
specified in the appeal attached, Carter R. Anderson, Henry
Clay Hofheimer, II , Edith Pratt Masterson, Nancy H. and
Marcelino R. Pichel, John Salop, Mary Dickson Smith and
Sydney Lewis and Frances A. Lewis, assert that the project
as approved violates certain provisions of the Comprehensive
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Page Two
Chairman and Members of the
Board of Zoning Appeals
August 30, 1984
Zoning Ordinance of Virginia Beach. ·As the appeal presents
some detailed issues which are specified in our Statement of
Support appended to the appeal, we are forwarding a copy of
the same to each of you directly under cover of this letter
so that you will have the opportunity to peruse the same
prior to the hearing. A separate letter along with
attachments is also enclosed relating to procedural issues
involved in the a~peal.
Respectfully submitted,

~

ETC/bs
Enclosures
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CATON S KocH. P.C.
P.O. BOX 42

VJR.CINIA BEACH. VIR.CINIA 23458
EDWAilD T. CATON
BAR.R.Y RANDOLPH KOCH

AllEA CODE 804

2508 PACIFIC AVENUE

428-4681

August 30, 1984

Mr. Garland Isdell, Chairman
Board of Zoning Appeals
6613 Indian River Road
Virginia Beach, Virginia 23462
RE:

Hearing September 5, 1984
Application of Carter R. Anderson, Henry Clay
Hofheimer, II, Edith Pratt Masterson, John Salop,
Nancy H. and Marcelino R. Piche!, Mary Dickson
Smith, Sydney Lewis and Frances A. Lewis
Appeal Agenda Item Number 1

Dear Mr. Isdell:
We represent the above applicants on your docket for
September 5, 1984. Three procedural matters have come up
this week which we feel we need to bring to the attention
of the Board so that the Board may.direct its attention to
the merits of our application and the deficiencies in the
project submitted by Neptune Associates·, at the September
5 hearing.
·
We have been advised and verified that another site
plan dated August 17, 1984 has been submitted to the City
for approval for the Ramada Inn project at 56th Str~et.
The site plan significantly differs from .that which will
be before the Board on September 5 in that the developers
have projected a two-level parking garage which eliminates
the use of the residential lot for parking as well as the
non-conforming parking spaces and makes some adjustments
in setbacks. Also, interestingly, it increases the lodging
units by one without any alteration of the structure; and
therefore, increases the required parking spaces noted on
the site plan from 216 to 217. Clearly, the Ramada ca~not
be built off two site plans. ·It must be one or the other,
and the submission by the developers of the new Ramada Inn
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Mr. Garland Isdel·
August; 30, 1984
Page TWG>·

Chairman

at 56th Street of this new site plan would constitute an
abandonment by them of the site plan previously submitted
to the City and necessitate the issuance of new or amended
permits. As the new site plan is significantly different,
the Board hearing our objections to the old site plan would
obviously be a waste of time and such arguments in large
part be rendered moot by the new site plan submitted. Why
should the Board of Zoning Appeals and all parties go further with this process while a new and different site plan
has been submitted for approval to the City? We cannot
believe that the City would expend taxpayers' time ··and money
as a special favor to the developers to process two site
plans simultaneously in a shotgun approach for the developer
to take whichever one he can get approved. Accordingly, as
the issues with regards to the first site plan will be rendered moot by the submission of this second site plan, we
would suggest to the Board that the permit currently issued
on the previously submitted site plan be summarily revoked
and the proper administrative consideration made of the new
site plan with reference to issuance of another permit.
We received from the City Attorney's Office correspondence dated August 24, 1984, which raised two further procedural issues before the Board. The first being that the
State Code §15.1-496.1 does not authorize our appeal to the
Board; and if allowed, it was not filed within the prescribed
30-day period. Quite frankly, these assertions by the City
Attorney are almost beyond belief and strain the credulity of
his Office in light of existing legal authorities which the
City Attorney's Office surely must be aware of.
First, with reference to the viability of our application
under §15.1-496.1. This procedure was first enacted by the
Virginia Legislature in 1926 and has existed in various forms
since that time. In 1966, the language contained in sections
15.1-496 through 15.1-497, obtained basically their current
form with some minor exceptions and wording; i.e. the inclusion of the terms "variance", etc. It included in §15.1496, the language now contained in §15.1-496.1, §15.1-496.2
and §15.1-496.3. In 1975, this split of §15.1-496 into the
various subsections was made for purposes of clarity, but
the wording, as we have noted, was, in material respects, the
same as the 1966 enactment of §15.1-496. Our appeal is based
on the current §15.1-496.1 which is the verbatim language
that was contained in the second paragraph of for~er §15.1-496
until separate paragraphs were given separate headings in 1975.
The pertinent portion of that section states:
appeal to'the board may be taken by
any person aggrieved or by any officer,

An

64
\

·-- ....

··----·

··~----···--·--·.

·-···

··-·-·~

.... ·.· ...

......

....,.

.,;-··{~.

_.... ,.., . :.:- .. ·· .

Ur. Garland IsdeJ·, , Chairman
Aug~s~ 30, 1984
Pag~ ·Three

department, board or bureau of the
county or municipality affected by
any decision of the zoning administrator or from any order, requirement, decision or determination made
by any other adm1nistrative officer
in the administration or enforcement
of th1s art1cle or any ord1nance
pursuant thereto (this wording added
by 1983 amendment). Such appeal shall
be taken within thirty days after the
decision appealed from by filing with
the zoning administrator, and with the
board, a notice of appeal specifying
the grounds thereof • • •
In our case, the decision which is appealed from is the issuance
of the building permit on July 6, and our appeal was filed well
within thirty days of its issuance. It would appear to any person upon a clear reading of this statute, that our appeal is
proper. Our clients are obviously parties aggrieved as defined
by the Supreme Court in the case of WANV v. Houff, 219 Va. 57
(1978), which defines such a person as one who owns or lives on
property within the zoning district or in close proximity to the
alleged structure that is built in violation of the zoning ordinance. Mr. Anderson lives on 404 -- 58th Street, Mr. Hofhe"imer
at 104 -- 60th Street, Mrs. Masterson at 103 -- 58th Street, Mr.
and Mrs. Pichel at 112 -- 55th Street, Mr. Salop at 470 Goodspeed
Road, Mrs. Smith owns a cabana immediately adjacent to the hotel
on its north side, and Mr. and Mrs. Lewis own the first home
immediately adjacent to the hotel on its south side. I think
.
one would have to say they certainly own or live on property within the zoning district and are in close proximity to the proposed
structure.
The procedure we have followed has been implicitly approved
by the Supreme Court in the same case, WANV v. Houff, Supra at
61, wherein it states:
Counsel for WANV points out that appellees could have proceeded under Code
§15.1-496.1 and under §9.4 of the Zoning
Ordinance of Rockbridge County to appeal
the decision of the Zoning Administrator
to the Board of Zoning Appeals of the
County • • •
In the Houff case, the action was the issuance of a per.IDit to
build a rad1o tower. Furthermore, the entire issue of a private
citizen's right to en~orce the zoning laws is the subject of a
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Mr. Garland Isdeli, Chairman
August.30, 1984
Page Four

lengthy law review article which is quite instructive. While
the law review article was based on §15.1-496 before it was
separated into the separate headings of §15.1-496, 496.1,
496.2 and 496.3, as noted, the wording of §15.1-496 before
its splitting up into these various subparagraphs was virtually
identical. The law review article, "Zoning Laws: The Private
Citizen, as an Enforcement Officer", University of Richmond
Law Review, Volume 9, at pages 483 through 511 touches most
every issue raised procedurally in our appeal. I would certainly think that the Board would find this article helpful;
and accordingly, we have appended to this letter a copy of the
law review article along with a copy of the WANV v. Houff case,
§15,1-496 prior to its amendment, as well as the existing
§15.1-496.1 through §15.1-496.3 so that an exact comparison
can be made and verified that the language is substantially the
same.
.
As pointed out by the article, the entire purpose of this
section is to enable there to be some administrative remedy
within which grievances can be aired and the issues hopefully
resolved without the necessary resort to Court action. This
in accordance with the already established common law doctrine
of the exhaustion of administrative remedies.
In regards to the timeliness of the filing of our application, it was obviously on its face, filed within thirty days
from the issuance of the decision complained of; i.e. the
issuance of the building permit on July 6, 1984. Our only conclusion is that the City must be asserting that this is not the
decision which was appealable but rather it was approval of the
site plan zoning requirements internally by the Zoning Division
of Permits and Inspections that the site plan was approved from
which the thirty days should run. This, of course, is a rather
incredible position to assert that someone would be forever
barred from its administrative remedy unless they sat down in
the Zoning Office and waited and watched for a stamp to be
affixed to a site plan. Obviously, the only way the public
knows about the approval of a project, is when a building permit is posted. To hold that it is the approval of the Zoning
Office within the Department of Permits and Inspections from
which the30-day time period runs would then effectively deny
the utilization of this chapter for most purposes. Furthermore,
it is not uncommon for there to be numerous notations on a site
plan required before a permit is issued; and obviously, the
approval of any department can be rescended anytime up until
the issuance of the building permit. Accordingly, as is well
reasoned in the University of Richmond law review article at
page 498, the decision contemplated to be challenged is-the
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issuance of the building permit itself. This was also clearly,
implicitly recognized in the WANV v. Houff case which specifically made reference to the 1ssuance of a permit. Furthermore, this interpretation is all the more confirmed by a reading
of the companion statute, §15.1-496.3. That section deals with
the filing of a law suit upon the issuance of a building permit
that is alleged to be in. violation of the Zoning Ordinance.
In providing that where a building permit is issued ·and
suit is subsequently filed to stop the construction . as in violation of the Zoning Ordinance within fifteen days after the
start of construction by a. person who did not have actual notice
of the issuance of the permit, that statute goes on to state,
"though no appeal was taken from the decision of the Administrative Officer to the Board of Appeals". The section presupposes
that decision to be the approval of the building permi~.
Lastly, and perhaps most importantly, §15.1-496.1 was
amended in 1983 to erase any doubt on this issue wherein the
first sentence of §15.1-496.1 was changed to include the appeal
made by any administrative officer.
An appeal to the Board may be taken by
any person aggrieved or by any officer,
department, board or bureau of the county
or municipality affected by any decision
of the Zoning Administrator or from anf
order, requirement, decision or determ1nation made by any other Administrative
Officer (ernphasi$ added) in the administration or enforcement of this article
or any ordinance adopted pursuant thereto
The remaining portion of the statute remained unchanged; but
clearly, this would void any argument as outlined above by the
City Attorney.
Accordingly, we would hope that depending on the Board's
ruling on the issue of mootness, that if this matter·is heard
on September 5, that it will go to the issues at the heart of
our appeal, and these red herrings thrown out by the City
Attorney will be summarily dismissed and viewed for exactly what
they are, nothing but an effort to draw attention from the very
vital merits of the applicants• appeal.
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Respectfully submitted,

ETC/fcs
Enclos/es
cc: ~embers, Board of Zoning Appeals
Clients
R. J. Nutter, II
Assistant City Attorney
Thomas H. Muehlenbeck
City Manage~
Patrick A. Janezeck
Permits and Inspections
J. Dale Bimson
City Attorney
Robert Lohr
Permits and Inspections
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APPENDIX A-ZONING

I

a-. 106. Appeals aad variaacea.

: (a) The board of zoning appeals shall hear

lnd decide

appeals f'rom any order, require~. .-nt. deciaion, or determination made by the
·~i soninl administrator in the adminiatratiol) or
! enforcement of this ordinance as set forth in
~~ .,ctioDI 15.1-495 through 15.1-497, Code of
,;· Virginia, 1950, aa amended.
1

(b) The memb~rship; organization, powers.
duties. and procedures of the board of zoning
appeals 'Bhall be as set forth in sections
a5.I-494 through 15.1-497 of' the Code of

Vircinia, 1960, aa amended.
(c) Every appeal to the board of zoning
appeal& for an action under section 205 of this
auniDI ordinance ahall be accompanied by a
fet or ten dollai'J ($10.00) which shall be
applied to the coats of advertising and
iJpensea incidental to reviewing, publishing
and reporting the facta.

(d) All other appeals to the board of zoning
ppeals
ahall be accompanied by a fee of fifty
1
~ollars ($50.00) which shall be applied to the
;;$C.S or advertising and expenses incidental
.1 reviewing, publishing, and reporting the

.cu.
(e) In regard to article
-~ Insurance Program,

12 and National
variances should
;l}' be issued for new construction and
· b5tantial improvements to be erected on a
. 0 ( one-half ( 112) acre or less in size
1 tiguous to and surrounded by lots with
.!ting structures constructed below the base
:>d level, in conformance with the pro.ures below:
\' ariances ahall only be issued upon a
showing of good and sufficient cause, a
determination that failure to grant the
,•ariance would result in exceptional
hardship to the applicant, and a determination that the granting of a variance
will not reault in increased flOod heights,
1dditional threata to public aafety, es.raordinary public expense, create nui·
&ncea, cauae fraud on or victimization of
be public, or conflict with esiatin1 local
swt or orcliDancee.

§ 107

,i

.. 'I'·I

(2) Variances ahall only be iaaued upon a
determination that the variance ia the
minimum necessary, considering the Oood
hazard, to afford t·elie(.

lI

(3) The City of Virginia Beach shall notify the
applicant in writing over the signature of a
city official that the issuance of a varianc~ to
construct a structure below the base flood
level will result in increased premium rates
for flood insurance up to amounts as high as
twenty-five dollars ($25.00) for one hundred
dollars ($100.00) of insurance coverage and
such construction below the base flood level
increases risks to life and property. Such notification shall be maintained with a record
of all variance actions as required in paragraph (4) below.

I

l

•

r

I
I ,·

(4) The City of Virginia Beach ahall
maintain a record of all variance actions,
including justification for their issuance,
and report such variances issued in ita
annual report submitted to the adminis·
trator. (Ord. No. 619; Ord. No. 797,
8·15-77; Ord. No. 928, 3·12-79)

I

I

.

Claarter refereece-Board or zonina appeala. U
19.03-19.05.

..

See. 10'7. Amend-.eota.
(a) Initiation. Whenever the public neceasi·
ty, convenience,. general welfare, or good
zoning practice require, the city council may·
by ordinance, amend. supplement, or chance
the regulations, district .boundaries, or claaai·
fications of property. Any such amendment
may be initiated by resolution of the city •
council, or by motion of the planning
commiaaion, or by petition of any property
owner addressed to the city council. In the
latter case, the petition shall be addreaaed to
city council but shall be filed with the director
of planning. If a request for a chance in
proP< rty classification does not show that the
proposed classification complies with all
applicable rulea and regulations of this
ordinance, then the director of' planning shall
reject auch request and return the petition
and · accompanying fee forthwith to the
petitioner. 1! the requested cbaDce iD property

No.l3
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CQDE OF VIRGINIA
§15.1-496.1

. '"
.

§15.1-496.2
.

As Amended
1983
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c·on~: •w v

15.l-49H.l

Ulll'l' 'A'il~ nul Ullllllll' lu lht•ll' J"."f'•'l 1\·. \\'tiS IIUl'
tiharcd hy nil flrupt!rh m\·awr:- :•1••111-! :· purl iun uf
uvenuv in tlu: same: •h~! rieL. aut! '' ••·· a ~··u1.•rnl
and recurrinJ: ditnc·.ah\· with l~~'·•p• rty lu•iu.:
tls•vt•lupt•cl, s~~t·h a flit mam·•· \\:1 • 11\'t•rrult·d
l~t•cuust• the: uuthuri1atum uf tl..- \anam·t! Wal'l
un adrni~istrt~tive ir•fringt•ntt•nl up11n tht• lt•J.:·
i~lativ~ prerogative::-- ol th~ lut·al J!nvernint:
body. Hendri" v. Bourd ofZuning App(•ah=. 2:.!:.!
Vu. 57,278 S...:.2d "'4 cJ9Htl.
f»rt•ViOU8 apprCJ\UJ O( Nillliloar VUri8nt'l'
lmtu(ficient. - In u t•rcte«.•cdir.~ 2-wking a ~one
\'ariance from the: Uourd uf Zonin~o: Appeah,,
where nothing in the ft'l'Ord indic:nh•d that the
Huard made lindin~~
undut.• hardship.
uniqueness
the: hard2-hip, and hwk of suhstantial detriment to ndjat.•tml prupert)', us
required by thi~ &t•c:tum and. likc•wi~c:. th(' rt.•cnrd was devoid of a tinrling by llw Bonn! that
the formulaunn uf u ~rnc:rul n·J,!ulalion would

§ 16.1-496.2

1~ul lll' a "rt!<aliOUiahly practicable.. method of

nllcviutint: the h•ml~-ohip imposed, and where
th~ only re.a~•n flh't!l\ by a Board member for
tht.· Bnard'l'> OtJ•prov.al wa:c th~ Board's prev{ous
••Pt'ru\·;11 uf simihar 'ariam·t· requests by other
rt•st.nurunt U\\'lll'ftl,this nndinft f~Jl shortofthe
rl''luir•·nlt.'nts uf this ~loctinn. Hendrix v. Board
of Zoning Appeal~.~:!~ Va. 57, 278 S.E.2d 814
(198ll.
l!:xhaustion of udministrative remedies

required.
J u~t us a plaintiff with a claim of
unconstitutional application must. exhaust
administrative: renu·dies bc..ofore reaorting to
court action. KO mu:-t u plaintiff with a lesser
claim of erroneous int~rpretalion of thia eec:tion's authority to inll'rpret zoning ordinances
follow the admini~trutivt' route to its specified
end. Phillips
Tc:lum, Inc., 223 Va. 685, 292

or

or

.NIA

v:·

s.1-:.2u a11 c 111:32).

§ 15.1-496.1. Appeals to board.- An appeal to th~ board may be taken
by any person aJ!J.{ri~vl•d or by any ofTil'er, department, board or bureau of the
county or municipality afl(•cted by any decision of the zoning administrator or
from any order, requirt!ml'nt, dedsion or determination n1ade by any other
administrative officer in tht~ administration or enforcement of this article or
any ordinance adopted pursuant thereto. Such appeal ~;hall bt.' taken within
thirty days after the dl•cision appealed from by filing with the zoning admini~trator, and with the board, a notice of appeal specifying the grounds thereof.
The zoning admini~trator shall forthwith transmit to the board all the papers
constituting the n~cord upon which the action appealed from was taken. An
app~al shall stay all proct·~dings in furtherance of the action appealed from
unles~ the zonin~ ndmini:-\t rat.or certifies to the board that by reason of facts
stated in the certiti(:atc a ~tuy would in his opinion cause imminent peril to life
or property, in which case proceedings shall not be stay~d otherwise than by
a restraining ordl·r t-,rranted by the board or by a court of record, on application
and on notice to t lw zonin~ udministrutor and for good cause :;hown. (1975, c.
521; 1983, c. 12.)
1'he 19M3 amt•ndnwnt m~t!J'lt•d th~o•lttnJ.!UBl!t'
••nh.•r'' nt llw c·nd of t.h<·
fir~t sentence:.

bc·•:innin~ "or from ""-"'

... '·'

.

. :.•

':~

:~

: ~·
'

= ··:

•·

§ 15.1-496.2. Pruct~dur~ on appeal. - The board shall fix a reasonable
time for the hf'arinJ.' of an application or appeal, give public notice thereof as
well as due notic•· to tht• partitas in interest and decide the same within sixty
days. In ext?rcisin)! its powt·r~ th~ board may r~':erse or atfirm,.wh~lly or partly,
ot· mnv modify, an ordl·r. rc•qun·enwnt, dcctston or dctermtnatlon appealed
from. The concurring voh· uf u majority of the mcryt~~~·:;hip of th~ bo~rd shall
bt: nt•ct-:-;:-~ary to rt..•\'l'r·se any order, requirement, dccJston or determination of an
administr:ttin· ullin·r ur to t.lt..-l'idl' in f.lVor of the applicant on any m~tter upon
whkh it is rcquin·u to pa:-\:o; undt!r the ordinance or to effect an~ var1ance from
the ordinance. Tlw hoard ~hall keep minutes of its ·p~·oceedtngs and olh~r
official act ions which ~haJJ ht· fill'd in the office of the board and shall be pubhc
rPcords. Th~ chairman ofth(l board. or in his absence the acting chairman, may
administer oaths and cmnpL•J the attC'ndance of witnesses. (1975, c. 521; 1983,

c. 444.)

.
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19tl4 CUMULA'l"JVt: St.

15.1·437

§ 1:J.l-50~)

·~·be 1983 amendment aubsl.it.uted "a major·
,· or the membenhip or the board" for "three
umbera" in the third tentence.

1&.1-497. Certiorari to review decision of board.

§

Law Review.
t'or a comment on challenging rezoning in
Ltginia, aee 1& U. Rich. L. Rev. 423 U981J.

luuance of certiorari to aggrie\·ed

p~r·

i1 Do& diacretioa&r)'. - The language
nail allow a writ or certiorari" indicates that.
the petition is filed by a person aggrieved and
•n proper form, the court ill without discretion
deny a writ. of certiorari. Board or Supvrs. v.
•ard of Zoning Appeals,- Va. - . 302 S.E.2d
; 11983).
This aecl.ion unambiguously requires only
.at an aggrieved person file a petition forcer·
.1rari within the prescribed 30·day period and
.n the petition specify the grounds upon
hu:h the petitioner is ai!a;rieved. No party
her than the aggrieved person and t.he Board
Zoning Appeals is mentioned in connection
ith the petition, and no action other than the
.ing of a proper petition within the prescribed
•rtod ia declared necessary to eomplete the
..slitution of the proceeding. Board of Supvrs.
Buard of Zoning Appeals, - Va. - . 302
£.2d 19 (1983).

,n

Duty of Board of Zoning Appeals upon
issuance or writ. - When i:•t~U('d, the writ i~
direc~d to th~ Boord of Zoning Appt•uls alone,
and t.he writ requires the Board'$ perlurmance
of a function that is purely rruni~t.t::rial, viz., lo
return the record of t.he procl't.-ding challL•nged
in th~ petition. Boord of Supvrs. v. Bonrd of
Zoning Appeals,- Va. -. 302 S.E.2d 19\ HJI't:J•.

Burden on appellant •
In accord with 3rd paragraph in ori~im•l. s~e
Prince William County Bd. of Zoning Appeals
v. Bund,- Va. -. 300 S.E.:M i:H 11HH3•.
Weight of Board'~ decision .
A cuurt may nol di!-lurb u Board's deci~i,m
unless tht" Board applied erroneous principll's
of law or its decision was ph1inly wrong and
violated the purpuse and int.l'nt of the ~oning
ordinance. Prince Willians County Bd. of
Zonintc Appeals v. Bond,- Va. -, 300 SJ:.:.:ld
781 119831.
Applied in Httndrix ,.. Hoard uf Znning
Appmtls, :!22 Va. 5i, 2ili S.F..2d 814 tl9~1 1;
Board of Zoning Appt>nls , .. ~kCulley.- \'a.-.
300 S.E.2d 790 119831.

t 15.1-498. Conflict with statutes, local ordinances or regulations.
AppUed in Hurt v. Caldwell, 222 Va. 91, 279
E.2d 1.38 U98U.
ARTICLE

....
§

~liscellaneous

9.

Pro\risions.

15.1-499. Restraining, etc., yiolations of chapter.

Law

Review. -

For a commtont on
\'irginia, see 15 U.

.all~nsing rezoning in
~ch. L. Rev. 423 l 1981).

§ 15.1-501. Effect of chapter on municipal charters.
Applied in Laird v. City of Dunville,- \'a.
. 3ll2 S.E.2d 21 U983J; Town uf Vinton , ..

1-'akun Curp.,- Va. -. 306 ~.J::.2d ti(r;

1 W~31 .

§

15.1·502: Repealed by Acts 1984, c. 3AO.

§

15.1·503. Validation of zoning ordinances prior to 19il.- All pro-

~~dings had in the preparation, certification and adoptil'm of zoning
rdinance~ by every county, city and town prior tu January 1, 19; 1, whil·h ~hall
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CODE OF VIRGINIA
§15.1-496
(1966 - 1975)
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§ lSJ~£.5.1

COUNTIES, CITIES AND TOWNS

'"':"it·

Lake ~;t
v. Standing, 211 Va. 733, 180
S.E.2d 5::: :.r.t-.
Boanl =::sa coaaider each case oa ita
merita. -!: -!tterminina whether a varianc:e
tor a pa::!:O::u piece of property shall be
aranted. t:t ~srd must consider each case on
its own ~.:Hsr facts or merits. In the
perlorm•::t ..lf this duty the board is clothed
with d~t:i::2ry power, but this power must
be exerC:SC\i :1u~lligently, fairly, within the
domain o! N:.Ut'ft• and not arbitrarily. Azalea
Corp. v. CitY .,( Richmond, 201 Va. 636, 112
S.E.2d M:! tl~ll'; Board ol Zoning Appeals v.
Fowler, 2.)! Ya. ~2. 114 S.E.2d 753 (1960).
FiauciaJ to .., 1taacliag aloae, caaaol
a&ab&b u estl'aonlhaary or esceptioaal
1ituatioa or h3rd:Ship approaching con!isc:ation
auCCicient w ju:stiCy the granting of a variance
of a zonic~ ~ulation, but it is a factor or an
element ,., be taken into consideration and
should not b-! i~nored. Azalea Corp. v. City or
Richmond. :lll \"a. 636, 112 S.E.2d 862 (1960).
The provision• of the aecoad paracraph of
1u1Kiivisioa. (b) are atated ill the cliajunctive.
Tlierefore. ~Pl"-'l1:1nt was required to show one
ofaeveral situ~tions which would unreasonably
restrict the US\" ol its property in addition to
satisfying the three specifically enumerated
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teSts in the third paragraph or subdivision (b)
in order to sustain its request for a variance.
Tidewater Util. Corp. v. City of Norfolk, 208
Va. 705, 160 S.E.2d 799 (1968).
Sewage diapo1al plaDt entitled to variaace.
- A sewage disposal plant, a ·nonconforming
use under a city zoning ordinance, was required
to expand its slud~e drying beds in order to
meet standards imposed by the State Water
Control Board. It was held that the plant was
entitled, as a matter or law, to a variance from
the terms of the ordinance, since a strict
application of the zoning ordinance produced
undue hardship approaching confiscation, such
hardship not shared generally by other
properties in same zoning district, a variance
would not be a detriment to adjacent property,
and the character o! district would not be
changed, and a variance would not adversely
affect the health, safety or general wetrare or
the neighborhood, but would do substantial
justice and be in harmony with the intended
spirit of the zoning ordinance. Tidewater Util.
Corp. v. City of Norfolk, 208 Va. 705, 160 S.E.2d
799(1968).
FaUure to crant variaace held ahuae of
cliscretioa. Azalea Corp. v. City of Richmond,
201 Va. 636, 112 S.E.2d 862 ( 1960).

§ 15.1-.&95.1: Not set out.
Code Commission DOle. - This section,
relating to ptnsun:~~ who may make application
lor variances, s&k'd3l exceptions or rezoning in
countit!S h3vintr 11 population of more than
27,300 but le~s than 27.~. was added to the
Code by eh3ptcr .&81 or the Acts o! 1966. ln

furtherance or the general policy of the
Commission to include in the Code only
provisions having general and permanent
application, this sectiun, which is limited in its
purpose and scope, is not set out here, but
attention is called to it by thi.; reC1m:nce.

§ 15.1-496. Applications for speeial eseeptions; appeals to board;
proceedings to prevent construction of building in violation of zoning
ordinance. - Applications for special exceptions may be made by any
property owner, tenant, government official, department, board or bureau.
Such application shall be made to the zoning admmistrator in accordance with
rules adopted by the board. The application and accompanying maps, plans or
other informntion shall be transmitted promptly to th~ secretary of the board
who shall place the matter on the docket. No such special exceptions shall be
authorized except after notice and hearing as required by § 15.1-431. The zoning
administrator shall also transmit a copy of the application to the local
commission which may send a recommendation to the board or appear as a
party at the hearing.
An appeal to the board may be taken by any person aggrieved or by any
officer, department, board or bureau of the county or municipality affected by
any decision of the zoning administrator. Such appeal shall be taken within
thirty days after the decision appealed from by filing with the zoning
administrator, and with the board, a notice of appeal specifying the grounds
thereof. The zoning administrator shall forthwith transmit to the board all the
papers constituting the record upon which the action appealed from was taken.
An appeal shall stay all proceedings in furtherance of the action appealed from
unless the ztJning administrator certifies to the board that by reason of facts
stated in tt,e c•:rti!icate a stay would in his opinion cause imminent peril to life
or propen;;, in which ~ase proceedings shall not be stayed otherwise th~n br a
restra1ning '1rder granted by the board or by a court of record, on apphcatlon.
and on not:r~ t11 the zoning administrator and for gc;>od cause shown.
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The board shall fix a reasonable time for the hearing of an application or
appeal, give public notice thereof as well as due notice to the parties in interest
and decide the same within sixty days. In exercising its powers the board may
reverse or affirm, wholly or partly, or may modify, the order, requirement,
decision or determination appealed from. The concurring vote of . three
members shall be necessary to reverse any order, requirement, decision or
determination of an administrative officer or to decide in favor of the applicant
on any matter upon which it is required to pass under the ordinance or to effect'
any variance from the ordinance. The board shall keep minutes of its
proceedings and other official actions which shall be filed in the office of the
board and shall be public records. The chairman or the board, or in his absence
the acting chairman, may administer oaths and compel the attendance of
witnesses.
Where a building permit has been issued and the construction of the building
for which such permit was issued is subsequently sought to be prevented
restrained, corrected or abated as a violation of the zoning ordinance, by suit
filed withiq fifteen days after the start of construction by a person who had no
actual notice of the issuance of the permit, the court may hear and determine
the is~ues raised in the litigation even though no appeal was taken from the
decision of the administrative officer to the board of zoning appea1s. (Code
1950, §§ 15-828 to 15-830, 15-832, 15-833, 15-850; Code 1950 (Suppl.), § 15968.10; 1950, p. 176; 1962, c. 407; 1966. c. 256.)
§ 15.1-497. Certiorari to review decision or board. - Any person or
persons jointly or severally aggrieved by any decision of the board o! zoning
appeals, or any taxpayer or any officer, department, board or bureau of the
county or municipality, may present to the circuit or corporation court of the
county or city a petition specifying the grounds on which aggrieved within
thirty days after the filing cf thr decis=~n in th~ office of the board.
Upon the presentation or such petition, the court shall allow a writ or
certiorari to review the decision of the board of 2.oning appeals and shall
prescribe therein the time within which a return thereto must be made and
served upon the relator's attorney, which shall not be less than ten days and
may be extended by the court. The allowance of the writ shall not stay
proceedings upon the decision appealed from, but the court may, on
application, on notice to the board and on due cause shown, grant a restraining
order.
The board or zoning appeals shall not be required to return the original
papers acted upon by it but it shall be sufficient to return certified or sworn
copies thereof or or such portions thereof as may be called for by such writ. The
return shall concisely set forth such other facts as may be pertinent and
material to show the grounds of the dfcision appealed from and shall be
verified.
If, upon the hearing, it shall appear to the court that testimony is necessary
for the proper disposition of the matter, it may take evidence. or appoint a
commissioner to take such evidence as it may direct and report the same to the
court with his findings of fact and conclusions of law, which shall constitute a
part oC the proceedings upon which the determination of the court shall be
made. The court may re,·erse or affirm, wholly or partly, or may modify the
decision brought up for review.
.
Costs shall net be a11owud against the board, unless it shall appear to the
court that it acted in bad faith or with ma1ice in making the decision appealed
from~ (Code 1950, §§ 15-834 to 15-839, 15-850; Code 1950 (Suppl.), § 15-968.11;
1950, p. 176; 1962, c. 407.)
Code Commiseioa aote. -The cases in the
following annotation were decided under'
pro'"isions o! former chapter 24 of Title 15, now
repealed.

The require meat that the pet itioa abaU be
.. pres•ated to the court" witbia thirty dayl
after the filing of the decision, is complied with
whert! within the period specified the petition is
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•PP.lieation in specific eases 8
wdl not be contrary to the u~
iteral enforcement of the provt~blit
that the spirit of the ordinance 8~
:; foJiows:
·-.
~roperty was acquired in good f _....
·owness. shallowness, size or ah~
the effective date of the ordin "
ic conditions or other extraord~
1.y, or of the use or development or
lrict application of the terms of the
~easonably restrict the use of tbt
n the evidence heard by it, that tht
a dearly demonstrable bards~
~ from a special privilege
ded that all variances shall be
se of the ordinance.
.he board unless it finds:
nee would produce undue hardshi
ally by other properties in the sa~
1

t

will not be of substantial detriment
of the district will not be changed
.cept af~r notice and hearing ~
~

board finds that the condition or
ended use of the property is not of
make reasonably practicable the
adopted as an amendment to the
pose such conditions regarding the
,roposed structure or use as it mav
ay require a guarantee or bond tD
~ and will continue to be complied
cisi~n of the zon.ing administrator.

notl<'e and hearmg as provided by

pre~tio!l of the district map where
: a dJ!'trJct boundary. After notiCt
1y such question, and after pu~··
, the hoard may interpret the map
purpose of the ordinance for the
board shall not have the power to
ict boundaries as estabhshed by
~trued
u~h

as granting any board the

sp()cial exceptions as may be
mpose such conditions relating to
nay de~m necessary in the public
md to msure that the conditions
mplied with.
~xcept after notice and hearing as
31, 15·850; Code 1950 (Suppl.), §
5; 1972, c. 695; 1975, cc. 521, 641.)

§ 15.1-495.1

1979 CUMULATIVE SUPPLEMENT·

'fhr 1915 aml'ndmenta. - The first Uf75
rncndmenl inserted "or original application"
• •ar the beginning of the first paragraph in
r:« bdh·ision (b), deleted "or apJllications for such
,.u.cdal exceptions as may be authorized in the
·~jnance" atlhe end or the first sentence in the
paragrc~ph or subdivision (c) and deleted the
ro;rner second sentence in that paragraph,
.-bich empowered the board to impose conditions
"" the permit and to require a guarantee or
t.ond substituted "No such appeal shall be
t.c:ard" for ••No such special exception may be
~nted" in the second paragrat'h or subdh·ision
ccJ and added subdivision (0. As to application of
&h~ (irstl975 amendment to pt>nding litigation,
~ § 15.1-496.3.
• The second 1975 amendment reenacted this
ft.~tion as it stood before the first 1975
amendment without change.
The sec:tion is set out above as it appears in the
rarst 1975 amendatory act.
Law Re,·iew.
For article, "Virginia Natural Resources Law
and the New Virginia Wetlands Act," see 30
\\'3sh. &. Lee L. Re\'. 19 (1973). For survey of
\·irginia law on muniripal corpc•rntions for the
\·iar 197~1976, see 62 Va. L Rev. 1455 (1976).
For article entitled, "UllZOning, Publi(" rolicy,
and Fairness," see 17 Wm. & Mary L. Rev. 701
(1976).
Purpose or board, etc.
Roards of zoning app\.'als function to \'ary,
-.·ithin the confines or the Jaw specific terms or
:oning ordinances to the end that the intt•nt of
the zoning law may Le efft.>ctm\tt•d. These boards
rurni!>h elasticity in the app1k:ttion of regulatory
n1c:ssures so that lht!y do not operate in an
arbitrary or confiscatory and, consequently,
unconstitutional manner. Ga~·ton Triangle Land
C.o. ,•. Board or Supvrs., 216 Va. 764, 222 S.E.2d
570 (1976).
The buard is a rn•aturc or statute, etc.
Jn accord wilh oria:in:•1. St•c Board o( 7.uning
App\.'als v. C-edar Knoll, Inc., 217 Va. 740, 232
S.I-:.2d 7G7 (1977).
·
Juri!idic:tion to re\·oke spf.•t"ial Ul'e permit.A l•oar4 of zoning appeals dot.>s not ha,•e original

§
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jurisdiction to revoke a special use permit whieh
it has granted. Board or Zoning Appeals v. Cedar
Knoll, Inc., 217 Va. 740, 232 S.E.2d 767 (1977).
The issuance of a special use permit is purely
a legislath·e function delegated to the board or
zoning appeals and revocable by the board of
supervisors by ordinance at any time. Board of
Zoning Appeals v. Cedar Knoll,lnc.,217 Va. 740,
232 S.E.~d 767 (1977).
Self·innlcted hardship, whether deliberately
or ignorantly incurred, affords no basis for the
granting of a variance. Alleghany Enterprises
Inc. v. Board or Zoning Appeals, 217 Va. 64,
S.E.2d 383 (1976).
Exhaustion or adminislrath·e remedies
required. - When a landowner claims a zoning
ordinance is invalid as. applied to his specific
property, he must exhaust adequate and
available administrative remedies before
proceeding by declaratory ]udgment to make a
direct judicial attack on the applied
constitutionality of the ordinance. Gayton
Triangle Land Co. v. Board of Supvrs., 216 Va.
764, 222 S.E.2d 570 (1976).
But not application for useless \"&riance. Landowner challenging the validit.y of a zoning
ordinance as applied to his property need not
apply for a variance before bringing his
declaratory judgment action if the challenged
restrictions or obligations could not be remedied
by variance. Gayton Triangle Land Co. v. Board
of Supvrs., 216 Va. 764. 222 S.E.2d 570 (1976).
Variance allo"·ing total exemption not the
purpnse or Kedion. - When the relief sought
constitutes a challenge to the constitutionality of
a zoning ordinance in its entirety, only a variance
pro\·iding total exemption would vindicate the
rights asserted. But a variance releasing
landowners from all the restrictions and
obligations complained or would be contrary to
the intended ..spirit and purpose" of a
challenged ordinance, and therefore would be
beyond the purport of this st.-ction. Board of
Supvrs. v. Rowe, 216 Va. 128, 216 S.E.2d 199
(1975).

fll'fl

22S

1

.

§ 15.1-495.1: Replmled by Acts 1975,

c. 641.

§ 15.1-496. Appli("ations fur !'pccial exceptions and variances. Applications for special exceptions and variances may be made bi any pro~erty
owner, tenant, go\•('rnment official, department, board· or bureau. Such
application shall be mad<• to the zoning administrator in accordance with rules
aoopted by the board. The applic:ation and accompanying rna~, plans or other
information shall be transmttted promptly to the secretary of the board who
shall place the matter on the docket to be acted upon by the board. No such
special exceptions or variances shall be authorized except after notice and
hearing as r('quircd by§ 15.1·431. The zoning administrator shall also transmit
a copy of the application to the local commission which may send a
r~commendation to the board or appear as a party at the hearing. (Code 1950,
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§ 15.1-496.3
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§§ 15-828 to 15-830, 15-832, 15-833, 15-850; Code 1950 (Suppl.), § 15-968.10; 1950,

p. 176; 1962, c. 407; 1966, c. 256; 1975, cc. 521, 641.)
The 19'75 amendments. - The first 1975
amendment inserted "and variances,. in the first
sentence, added .. to be acted upon by the board"
at the end of the third sentence, inserted uor
variances" in the fourth sentence, and deleted
the former second, third and fourth paragraphs.
The subject matter of the deleted paragraphs is
now covered by§§ 15.1-496.1 to 15.1-496.3. As to
application of the fli"St 1975 amendment to
pending litigation, see § 15.1-496.3.

.

The second 1975 amendm~nt reenacted this
section as it stood before the first 1975
amendment without change.
The section is set out above as it appears in the
first 1975 amendatory act.
Law Review.- For survey of Virginia law on
municipal corporations for the year 1975-1976,
see 62 Va. L. Rev. 1455 (1976).

I 15.1-496.1. Appeals to board.- An appeal to the board may be taken by
any person ag~rieved or by any officer, department, board or bureau of the
county or mumcipality affected by any dec1sion of the zoning administrator.
Such appeal shall be taken within thirty days after the decision appealed from
by filin~ with the zoning administrator, and with the board, a notice of appeal
speeifymg the grounds thereof. The zoning administrator shall forthwith
transmit to the board all the papers constituting the record upon which the action
appealed from was taken. An appeal shall stay all t>roceedings in furtherance of
tile action appealed from unless the zoning aamimstrator certifies to the board
that by reason of facts stated in the certificate a stay would in his opinion cause
· imminent peril to life or property, in which ease proceedings shall not be stayed
otherwise than by a restraming order granted by the board or by a court of
record, on application and on notice to the zoning administrator and for good
eause shown. (1975, c. 521.)
I 15.1-496.2. Procedure on appeal. -The board shall fix a reasonable time
for the hearing of an application or appeal, give public notice thereof as well as
due notice to the parties in interest and decide the same within sixty days. In
exercising its powers the board may reverse or affirm, wholly or partly, or may
modify, an oroer, requirement, decision or determination appealed from. The
concurring vote of three members shall be necessary to reverse any order,
· requirement, decision or determination of an administrative officer or to decide
in favor of the applicant on any matter upon which it is required to/ass under
the ordinance or to effect any variance from the ordinance. The boar shall keep
minutes of its proceedings and other official actions which shall be filed in the
office of the board and sha11 be public records. The chairman of the board, or in
his absence the acting chairman, may administer oaths and compel the
attendance of witnesses. {1975, e. 521.)
Law ReYiew.- For survey of Virginia law on
land u~e planning for the year 1974·1975, see 61
VL L. Rev. 1169 (19'15).

I 15.1-496.3. Proceedings to prevent construction or building in violatithon
of zoninf ordinance, - \Vhere a building permit has been issued and e
construction of the building for which such permit was issued is subsequenthly
aouJht to be prevented, restrained, corrected or abated as a violation of ~ e
zonmg ordinance, by suit filed within fifteen days after the start of eonstructto~
by a person who had no actual notice of the issuance of the permit, the court 111 3 ~
hear and determine the issues raised in the litigation even though no appeal ~~
taken from the decision of the administrative officer to the board of zontne:appeals.

l
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The 1975 amendments to
co!lsideration nor be interpre·
pr1or to January twenty-one,
§ 15.1-·i 97. Certiorari to rt
jointly or severally aggrie\'ed
any taxpayer or any officer
municipality, may present to'
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to review the decision of the b
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by the court. The allowance
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ReYiew.- For article, "Virgin
Law and the New Virginia
-.. ~ 30 Wash.& Lee L. Rev.l9 (
~ntitled "Challenging Exclusiona
.. ~es,•• see 10 U. Rich. L. Rev. 6~
... ,
an appeal, etc.
~roe~eding before the trial court
· ~ n . IS not a bial de novo. .
lllteyPnses. Inc:. v. Board of Zoning
·.. .__-: 64, 225 S.E.2d 383 (1976).
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WANV v. Houff, 219 Va. 57.
S:dlulm~.

WANV, INC.

v.
MR. AND MRS.

E.F. HOUFF, JR., ET AL. and TilE

ZONING ADMINISTRATOR FOR ROCKBRIDGE COUNTY
VIRGINIA
June 9, J97S
Record No. 77tHJO
Present:

I'An~on.

C.J., Carrico. JIOlrrison,

H~trman.

Poff nnd C:ompron. J.J.

Radio tower. not bt:"ing utility within meuning of Rochbridgt•
County Zoning ordinance. Zonirag Administrator had nu
authority to issue building permit; persons owning or occu·
pying property within or in close proximity to r("sidcntial
distnct uffect("d b>• construction 'of tower are persons to
institute proceedings undl.'r Code § 15.1·49(1(3) : minimal
work not "start of construction" undt.or Code§ 15.1·496(3).
(1)

Zonlna -

"Utilities" -

Meaning In Rockbridge County Zoning Ordinance.

(1)

Zoning -

Finding of Fact by Trial Judge has

(l)

Zoning - "'Start of Construecion" (Code § 15.1•491(3) lion not Included.

(4)

Zoalaa - No Authority by Zonlns Administrator to Issue Permit when l'se
not P~rmltted by Zonlns Ordinance - Permir Void A.Uhoush Issued In Goud
Fall h.

(5)

Zoalna - •Person who had No A.~tual Notice of Issuance of lhe Permll'" (Codt'
§ 15.1-416(3) - lnclud~s Person Owning or. Oct"upylng Property In Close
Prozlmlly to Residential Dlscrlct Affec:ced.

W~ight

of Jury Verdict.
Preliminary Exca\'a·

WAN\' appli~d to Rockbridge County on 16 Decembf'r 1!~i'5 for a permit to con~truct a raclil''l
towt>r and utahf)" huth.Sing in a residc.•ntial distm·t uf the County ncar Lexington. The'
Zon;ng Adman•strator issued th~ permil on 17 Dt·rembf'r 1975 nnd on 14 Marrh 1~76
St'>'c.'r011 thlh.'!" for r,. undatton.co for th~ lt'wc.•r w~rf' du~ bul wnrk ceasl'd on thl' s.anw d.,!t·
b)· instrurhons of the Commonweallh':- Attorne)· A ~mall utility building wu..; erertc,lm
Au.~ust. l!li6. ~·A~\' did not p~t it~ build in~ pernut or notafy the buildin~ insJh'' tur
thar it
commencing construction. On 14 Junf' 197ti, the appellees requested th~
l:kJard of Super'\'tsors to revoke the permit. The Bonrd raking no action. the appcllc.·~s
petitioned the Coun on 17 June 1976 under the "dtrt.>ct access" provision of Code~ 15.1·
496t3) to declare the pt-rmit void and ror otht.>r rt-hef. Ar. of 3 Novemh<'r t!m;, th<'
Zonana Adnunastrutor resdnded and wtthdn•w tht" building permit: and the Court. by
finnl decree. O\'erruled \\' ANV's moliPn to dismi~" on thf' ground the pNihum·rs
tappellees) hod no standing bf'cause of failure to romply with the jurisdi<"liuno.al
requirements of C'odr § 15.1·496(3), held the> permil vnid and approved the action of
the Zomng Adm,n•~truror in wilhdrawin~ ~~~Wat. -.
·~ .
~ ·~

,.,.as

._L.};'b.Z._'];';_~~
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\VAN\' \". II ou f!. ..19 Va. 5 i.
C,,iuiun.

:1!'- tht• tt·nu •· u .•.• :
induc.Jt• a r:.cln• rnwt.'r.

llu• l~•n·khrid~t· (',mnry Zcuun1~ orchn:mce. does not

I.

"t 'lilllit•:o.",

2.

Tht• Tnal Cnurt found a' (a,·:~ W) lli.tl app~llt.•t• Tupp1111fl" l<."!'lllnuny thai he lacked
nul it·t• uf l!'o."'II<IIH't• c•f lht· lll'llhll unlll J ~,,, lwfllll' lw and ull!••n: fJh~d ttwir ()l'lition
under Cnc.Je• ~ 15.1·4!fti!~' "·'!'>nut rdultttl: cbl tn11t TopJlint: lived in the area or the
prnposell tnwer C'nn~r ru,.tum: and (t') lhnr the su11 was hied wittun flfh•t•n days after
WANV st:u &t•tl (·unstru,·tu•n. 'fhl'M" fmdm~" hav..• the wc1ght of a jury verdict.

3.

Uarkh(lt.' work ()n tht• ~ilt· un 14 May 1976 wa~ mininml and dic.J "''' runsCitute '"the stan
ur cunstrurtiun" wilhm ttw meaning or Colle § 15.1·496(3).

4.

C.onstrut·tinn uf a radin tuwe!r in :1 residential district nor hein,; a prrmilted use, the
Zoning Ac.Jmmistrator lad.. a•d uuthor1ty ru is.-.ue tht• permit Se~uloii \". Ccty nf Newport
NC!\\'~. 20!1 V:a. :!59. ltiJ ".E.2d 135 CHUiK) full(J\\'l!d.
.

5.

l"ilrllt'l' whn may h~ <~tl·•l·r:-.t•ly afCefh•cl by run~trurliun of u radio wwrr •n a rt'Sidenlinl
llistrirf are thuse wl\n ""'n ur h ... e nu prurcrr;· wilhin the distrit:t nr in clu!>e proximity
tn 11. Tht'SC art• the pt•fl"l•n:-; nmtempl:IIC!\J undt•r C'utle § 15.1·4!\til:iJ which authorizes n
.. f'{'rstln whu had no at·tual nntirc of lhC" i!t.;ue or a permit" to in..,.htutc Ute proceeding.
Tht! Trial Court. having ruuud that ur lca.lit one or the petitioners (apreuces) lacked
knowledge or ill'iuance uf tftt> permit, that petitioner had standing to ~ek the relief.

111

Appeal from a decree of the Circuit Court of Rockbridge County. Hon.
Paul A. Holstein, judf!e presiding.
1\ffirmcd.
William

H. Puff

(l>iwrC? !\1cQ.. Stricl.!land: Humes J. Franklin, Jr.;

IJorruld \V. l>t•mwy: \\"outls. l~ogC!rs. Must•, \-\'alkcr & Thorntcm; Franklin

ur1d ,..runhlirt. on

w:r. l-lobt.

1 )',

brit~f

for appellnnt.

lll for upp(•Jiees.

Nu brief for Zonin~ ·Administrator for Rockbridge County, appellee.

HARRISON, .J .• delivt'rt.'d the opinion of the Court.
This controversy a ro~e over the proposed construction by
WANV, Inc .. of a radio tower in a residential district of Rockbridge
County neur the corporate lirnits of Lexington. The court below
det·rced that tht.~ action of the County's Zoning Administrator in
issuing u building pt.'nnit for its ·construction was void, and
approved th«.· rcsdssitln· of the permit by the Administrator.
'WANV contends that a;)pclll'es,' who are landowners or occupants of lund locatt d in the vicinity or the site of the proposed
tower, have no ~l~lnding to bring the action under review because
they all('gl'dly failel1 tn con1ply with the jurisdictional requirenlents of Virginia Code ~ 15.1·4~6.3. Appellant further alleges that
3

--Unlcs.._
-···-· -- - .. ·--- --otht•rv.·i:.t• lndlroUt•d, a n·f~rence in this opinion to appellees is to the citizen
1

appt•llces and not to 11\t• Zunm,.; 1 }
~:1 ..istrp~~r..
~
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'Y.'ANV v. Houff, 219 Va. 57.
~yllubr•s.

WANV, INC.
v.
MR. AND MRS. E.F. HOUFF, JR .. ET AL. and

THE

ZONING ADMINISTRATOR FOR ROCKBRIDGE COUNTY
VIRGINIA
June 9, 1971\
RecurcJ No 7701 JU
Prcsenl:

J'An~n.

C.J •• Qlrrico. H:urison, Harman. Port and Compron. J.J.

Radio tower, not bein~ utility "'ithin meu11ing of Roc:hbridg('
County Zoning ordinance. Zonirag Administrator had no
authority to i5.~ue buildin.: pC'rmit: pcrsnm: owning Clr occu·
pyin.: propert}' within or iri close proximity to r('sidt•ratiuJ

district affected by construction of to"·cr are pcm;ons to
institute proceedings und'"r Code? § 15.1·49(1(3,1 : minimal
"'Ork not ·•start ol construction" undc:r Code § 15.1·496(3).
(1)

Zonln& -

.. lJllliiJes" -

Meaning In Rockbridge Counry Zoning Ordinance.

(l)

Zonlna -

Flndina of Fact by Trial Judge has Weight of Jury Verdict.

(3)

Zonlna - ..Start of Construction" (Code§ 15.1·498(3) cion nor Included.

(4)

Zonlna - No Authority by Zoning Adminlsrrator to Issue Permit when l!se
not P~rmlated by Zoning Ordinance - Permir Void Although Issued In Good
Fall h.

(S)

Zoning - '"Person ~·ho had Nu Actual Nutlet- of Issuance of the Permit" (('od~
§ U.l-496(3) - Includes Per~on O"'·nlng or Occupying Property In Close
Proxlmlly to Residential District Affected.

.Preliminary Excava·

WAN\' applied lo Rockbridge Counry on 16 DecembE'r 19i5 for :1 permit to con!'>truct a rarlit.,
ao,.·t>r and ullht)' huahhnJ: in a residt•nlial dil\tfH'I of th«' County ncar I.t!xinGton. Th•'
lon,nc Adm1n1strator is.~ued th~ permil on 17 Dt'C't~mbPr t H75 and on 14 March 19i6
sr·. t'rOJI h,lll'l'> f\lr fl~Un~o.lion!'O for tht> ll\Wt:r wt.'rf' du,; but "''nrk l't•ast•ll on lh<' sanw t1.1lt·
by mstrurhons uf lht" C'ommonweullh'!' Attnrnt•~· A ~mall utilily buildin~ was ert'ctecl in
Au,:ust, 1~76 ~·A~\' did nol pll~t it!' bu1ldinl! {\t"rnut ur notify lhl' building inspl•<·fur
lh&Jt il "'·a.o; comnlt'ncing coru:trurtion. On 14 JunE' 1976, lht.' appelleE'S requested tht"
I:J~mrd of Supervtsors to re\'oke the pt'rmil. Tht> floard raking no al'lion, the appellees
petuioned the Coun on 17 June 19if. under the "d.rt.•rt iH'Ct'ss" provision of Code ~ 15.1·
4~1til3) ro drclare lht.' pt>rmit void and ror olht>r rt>hl·f. A!' of 3 Novt'mb,•r 19iH. tht'
Zonanl) A.Snumstr&Jtor resdndt.'d and "''llh~n.·w thl' hu1lcling pern1il: ancJ the Court. by
final decree. o,·erruled \\'Ato:V's motiun lo dismil".'~ on lhe ground the P<'tiliont•rs
(Uppt-llees) hod no slanding because of failure In <'omply with lhe jurisdiction'-11
requirements of C"odt• § IS.l·49ti(:l), held lht" p<'rmit vnid and UPI>roved lhe actaon of
the Z\)nmg

Adman•~rrator

in w•thdmwing

tht'~FicD

.l

yol-

{J..

- ·-~-----.-~.
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. Ot•immr.

llw t'Vidf'Jl<'l' wa~ insuffkit'nt to n\·,•n·nuH' tht' pn·sunlption of
\'Uiidity whit:h it cluims rnusl be uccnnJL'd to the uuappl·aled
• issuance to it ·of the building perntit, and that 1he cvidcnct· failed to
establish that the action of the Zoning Administrator was urhitrarv.
capricious or clearly unlawful.
·
In Scplcnlber, 1B75, \\' ANV c:onlrarttld tu ucquirc tht' hroadrast·
ing assets of the Rockbridge Broadcasting Corporation which
operated· radio stntion \VREL. The land on which WREL was
located was not included in the purchase of tht~ stnfion, and tht>
purcha~e agreen1ent required WANV to secure an option within
thirty dnys on lund on which \\'REL could be relocated. On
December 16, 19i5, \V ANV applied to the County of Ro(·khridge for
a pern1it ••to rnnstruct a public utility pole fnr rudio hroncten"l
transnti~sions and u~~ociatt"O utility building on the prnpt•rty of
Willian1 ~1. Agnor, Jr., situated in Rockbridge County ... .'' Tht•
property C'Onsi~ted of approxinlately three UC'res and WANV held it
under leasP with an option to purchase. The pole was described as
being about 206 feet in height. and the utitiry building was
described as a single-story structure, 10 feet by 10 fl:.et. for housing
trnnsnlitting ~quipn1ent. On Dt.'rembl~r 1i. I H75. the Zoning Adnlinistrator issued the building pern1it to WANV to erect the towt!r and
utility ·building.

lt appears that no con~truction was begun until :\1ay 1·1. 1!Ji(i. at
which tin1e. at tht~ reque~t of reprt'~r·ntati\'e~ of\\' ANV. \\'illian1 M.
Agnor. Jr.• did sonu' work on lhf• site with a ha~khoc. The work
touk about two hours to pt'rfnrrn and Ctmsi~h'd of diJ!J.~ing Sl'\"t'r;:l
holes to he ust"·d as a ba~e for t hl' hJWPr. On the night of May l·t.
l!Ji6, and pur~uant It) inslructions by the Rockhridgt.• Count)
Cunlnlonwt"'alth"s Attornt~y. all wnrk on the projert cea~ecl. Tht·rt•
v-as no furtht•r cnn~truction work dnnt.' olth'r than lht• c.·n'ction nf
tht- sn1all utility building in Augu~t. 1~Jit). ~: Af':V nt'\'er posted If:-.
building pern1it, or nolifiet1 the County's Huilding lnspt.:octor that it
was conlnH.. ncing construction. in the n1anner contcnlpl:il<.'d by tht'
County buildmg coc.le.
On June 1·1. Hl";t1. appC'IIf,('~ n'quest«.11 d the Hoard of Supt~rvi!"PI"!"
tr• r('\'uk<.. t ht> pt•rnlit gran It'd \\' ANV. The Hnarc.l took no act iP:i,
and thn·t· day~ blt•r appt'll(•t·~ filt'd tht•ir pt'lilion in the cu~.:r!
ht'low again...;r \\":\~'\'and llw Znning t\dmini~!rahlr nf HockbricJ; ,.
County, Sl~~.1ng (.1 > to enjoin \\'AN\' frorn constructing the tO\\t•r
nnd utility huilding. <2> to have the court declare the huildmg
f'lt'J"Olit i~~Ut•\! by the Ruildin~ lnspt.11 l~tur \'Uid and a \'iOli!tiun of lht'

. . l?~t..~J1~-·
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Opirrinn.

I.

··t •t•htu~". :e:o. 1111' tt·nu ,., u .c·1l 111 lhc• llut'khridgt• Cuunly
int'ludt• u

r~chu

ZmiiiiJ~

llrchn:mt'l', dul's nol

tnwt.tr.

2.

Tht• Trial rtlUrt rouncl :1 .. (;u•ts (:1) lhill appellt>t' Tuprm·~·s lt>SIIIlluny lh:tl he lacked
nutic·c• uf i:-..,.uann· uf lht• 1wrnut unul JU~I ht'full' hl' and c,ttwrs flh~tl thc·ir (ll'llliun
under Cod•• ~ l5.1··Hit\cll ~al" not rt.'lutt>d: lb) thul Toppin~ li\'C\I in the area or the
prupnst-d tnwt•r rnn~lrurtiun; and (C) lhar tht.' suit was hied wuhen ftflt•t•n days after
WAN\' staa u.•cl nm~trut'ltun. Thl'S€' fmdmJ.:,o; haw lht• Wt.>1ght or a jury verdict.

3.

Jturkhol' ~·"rk on tht• sill' un 14 May 1970 was minimal and did nn~ ronstitute "the ~tart
of cunstrurtiun" withm thc• meuning of Code § 15.1·496(3).

4.

C:on.~.;truc·tion

5.

rarllt·s whu may ht> adwr~t•ly afCcrtrd by run~lruc'lion of u radintuwrr in a n•sidential
distrkr are lhuse wtm uwn or live 011 prnperty welhin the distrkt ur ml'lnsc proximity
tn at Tht'Sf• ar€' lhe prr.-uns c·nnlempl:ned undl'r Cuc:e § 15.l·4!1lil:i> whit.:h authorizes a
"PE"n;on who hc.1d nu nrtual notirc or thP is...uc of a permil" to in~litutc lilt> proceeding.
The Trial Court. ha\'inl: ruund thut at l\!u.c;t one or the petitiunrn; (uppellces) lacked
knCJwh.•dge or i~suance ur the permit, that petition<·r had stunding hl ~ek the relief.

ur :1 rndw rower in a rcside>ntial dislric:t not hein~ a pt>rnurted use. the
Zoning Ac.luunistrator lud.t•d authority to issue the permit. Se~c.:luii \'.Crt~· c,f 1\:P.wport
Ne!\4'~. 209 Va. 259, ltiJ S.E.ld 135 (196R) fnll(J\\'c!d.

Appeal from o decree of the Circuit Court of Rockbridge County. Hon.
Paul A. Holstein, judge presiding.
Ajfinned.
William H. Puff (I>iune McQ. Stricl.:lcmd: HwnC!s J. Franklin. Jr.;
IJmruld \V. l>c•mwy: \\ 'uuds. l~ogcr~. l\1usc. v;alhcr & Thorrrtcm; Franklin
and frunhlirr. on brief for appellnnt.

w:r. Robt•y. Ill
No brief for

for upp<'llecs.

Zonin~

Administrutnr for Rockbridge County, appellee.

HARRISON . .1 •• delivl'red the opinion of the Court.
This controversy a ro~c over the proposed construction by
Vl ANV, Inc .• of a radio tower in a residential district of Rockbridge
County neur the corporate limits of Lexington. The court below
decreed that the urtion of the County•s Zoning Adnlinistrator in
issuing u building pt'nnif for its construction was void, and
approved tht· resd~~iun of the permit by the Adntinistrator.
\\' ANV coHll!Ods that OilPCill·~s.' who are landowners or occupants of land localtacJ in the vicinity or tlie site of the proposed
tower, havf' no suanding to bring the net ion under re\'icw because
ttu.'y allegl·dly failed tn cornply with the jurisdictional requirentents of Virginia Cncle 15.l-4H6.3. Appellant further alleges that

*
.

·--· --·--·-----'

• Unles.o; utht'r"'·ist• mc.llC'illt•d, a n•ft-rencc in this O('linion to apt•elh.•t•s is to the citizen
appt·ll~es and nul to tht" Znrun~ Adminislrntur,-;~. "':' •. . . _
.
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County's Ztming Ordinann'. and ( :p ro have lh(• court direct the
appropriaiP pPr~onrwl nr lht' County "lo stridly l'llfurcc th(• Zoning
Or clin:uH'<' k•r I h<' l"o::nty of Rockhrit1gt' as il rnuy apply to the
huil<ting pl'rmtl which is the suhjert n1atter of this proceeding".
\\'ANV filed a motion to dismiss upon the ground that appellees
had nut complic.•d w11 h Code 1!i. 1-·t!Hi.:J in that they had faiJed to
file ~uit within the requisite fifteen days after \VANV had started

*

construction of its Ulilit~· building anti tower. It nl~o answered and
rlailnt.'d that its buUding pern1it was in all respects valid.
The Znning Adruinistratnr an~wc.:rc~d that in i:-;suing the permit
he acted honestly. in g\,nd faith, and in reliance upon an opinion by
a forn1er C(Jmnlonw(•alth's Attorney involving a similar situation.
He.~ requcstt'd th(.' court ''to provide AUidancc and advice regarding
intcrpretution of Se<·tiun 4-1-10 of the Zoning Ordinance of Rockbridge County, Virginia in a manner equitable to all parties
c:oncern~d".

On July 1:~. 1Hili. coun~el for appellant advised tbc court below
in writing thnt "there are no imn1ediate plans by WANV to
ron~t ruct a tower. The building being constructed [referring to the
utility building] is one which is permitted in all zones in Rockhriilgt' County. Should there he any change in plans insofar as
construrthln of a tower is concerned, we wouJd certainly notify the
Court as well as counsel for all parties".
Appdlant proposPtl In construct it~ tower and utility building in
u district zoned "n•sidt'ntinl general'' hy the Zoning Ordinance of
Rockbridge County. The structures authorized in this residential
7.nne are described u~ fan1ily dwellings. schools, ('hurches. accessory buildings. parks and pluygrounds. Off-~trect parking is permitted as are "puhlil' utilities such as poles. linE's, distribution,
tran~forn1er. pipe~. mPters, and/or other facilities necessary for
the provision and maintenance. including water and sewerage
facilities··. A rac!iu toWl'r i~ not listed as either an nuthorized or a
pt'nnitlc.~d U~l'.

V.' AN\' argue~ thai the court should construe a radio station to
he a public utilily. within the meaning of the Rockhridge Zoning
Onlinanftt. and dtl'~ .\tat(' of \\'asltingtcm v. Hedn10n, 60 Wash.2d
521. :n 4 P.2d 1OCJ:! (1 ~lti2). where it was held that a radio station
with 1ts transmitting towc.'r is a public utility.·

(11

\\'e think it ch·:!r. howcvt')r. that the term .. utilities". a~

t'lll(lloyt•d

in

lht•

~~~~~17-/!in~~.~di~a,~~ct~·~S~des those

-l"- ~:~-- -/~ ~ -- _:::2-:- . . . . . . ,-~:!"-
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utiliti~~ that provide servic~s which nrf\ necessary and <'SSf\nlinl tn
any residential area, e.g., electricity, wnter, gas, telephone and
sewerage facilities, and that a radio tower is not contt.an1plntcd
within the meaning of the term.

[2] Coun~el for WANV points out that appellees rouJrl hnvt'
proceeded under Code §15.1-4!1ti.l. and under §9-4 of the Zoning
Ordinance of Rockbridge County, to appeal the decision of the
Zoning Administrator to the Board of Zoning Appeals of the
County. This administrative avenue of challenging the action of th('
Zoning Adn1inistrator ~hould have been taken wthin thirty days
following th~ i~suunce of the pern1it on December 17, 1975, and it
was not done. ln~tead, appell(les availed then1seJves of the ""direct
'iccess'" provision c.lf Code 15.1-·Hifj.J, which provides, in pt~rtincm
part, as fullows:

s

.. Proceedings to prevent construction of building in violation of
zoning ordinance. -\\'here a building permit has been issued and
the construction of the building for which- such perrnit was
issut"'d is subsequently sought to be pn.~vented. restrained, corrcct~d or abated us a violntion of the zoning ordinance, by suit
fil.ed within fifteen day~ after the start of construction by a
pe~son who had no actual notice of the issuance of the permit,
the court may hear and dN~rmine the issues rah•ed in thl~
litigation even though no appeal was taken from the decision of
the adn1ini~trati\'~ officer to the board of zoning nppel.lls."
'J.' A!";v alleges that HllUff and associates failed to ~atisfy the
of the statute liPCl'Ssary to give them st~mding to
maintain their petition. Specifically appellant say~ that appellees'
~uir was filed neither within fiftt~en da~:s after the start of construction nor by a pt\rson who hnt1 no actual knowledge of the is~uanct'
of tht pt~nnit. Appellt~e R. B. Topping testified that he did not know
th,:t ~l pl"rrnit h~1d bct"'n i~~ued 'J.' :\!'-:\' until the early part of June.
just prior to the tune he and uthP.r~ filed their petition on Jun~ 17.
1~'ifi. The trial. court found a~ a fact that appellant offert'd no
t'\·idt"'nce to refute Topping·~ ft'=-'lirnony. und that, although Toppin;~
resided within the limits of the City of Lexington, hi~ hon1e was <•:'1
Thorn Hill Road, ··right in tht.• san1e an"a·· of the proposed tow~·r
con~truttion. and that he had standing to challenge tht' issuanc(' of
lht' pennit. Th~ court al~o found a~ a fact that appelle~~· ~uit wa..:
filt.•d wttliin fiftt'Pn day~ aftt."r \\'ANV startt.'d con~trul'lion. Tht.·~t·
findings of fact by the trial judge h~ lh~ \\'t.'ight of a jury verdicl.
requin:ment~

1
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j:J I Tht:a court rf"'arlwd the conclusion that the op£'ration of a
burkhof"' hy Agnor on May J ·t. 197ti, amounted to, at the most,
mininlnl work nntl did not constitute .. the start of construction"
with in thE.' content pial ion of Code ~ 1~.1-496.3. We ngrC'e that the
work performl'~~d by Agnor was not of sufficient ntument to amount
to a start uf tht' construction of the radio tower and utility building.
It could n1ore propt·rly be designuted as work preliminary to
construction. See 1\lcCiung v. County of 1Ic11rico. 200 Va. 870, 108
S.E.2d 513 (195H), and the authorities cited therein.

[·1] The construction nf n radio tower in the residential zone in
question was not a pt'rnlitted use. Since it was not a use permitted
by the Zoning Ordin:tnre, tht're was no discretion to be exercised
by the Zoning Adntinistrator, and he was without authority to issue
the permit. \\'ANY says thut there is a presun1ption that public
officials will act honestly and lawfully and that this presumption
l'Xh'\nds to the:' dedsiun of the official administering the zoning law.
citing Alleghany Euterprisc~ v. Covington, 217 Va. 64, 225 S.E.2d
3X3 (1 H76). It a rgucs that the test is whether the ·action of th~
official was arbitrary, citing l\1aritinte Union v. City of Norfolk,
202 Va. lii2, 119 S.E.2d 307 (1961), and that the party challenging
the action n1ust show that tile granting of the building permit was
contrnry to luw or plainly wrong, citing Tidewater Utilities v.
NrJrfoll~. 20R Va. 7U5, 1flO S.E.2d 799 (1968).
The authorities cited by appellant are inapposite. Admittedly
Zoning Aflnlini~lrator in the case under review acted in good
fuith and under the honest belief thut he had o. legal right to issue
the building pernlit. The point is that he was without authority to
at'l at all.
Seguloff v. City of Newport 1\'ews, 209 Va. 259, 163 S.E.2d 135
<1H6R >. is pertinent to our decision here. In Segaloff a building
perrnit wus issued hy the City of Ne\vport News for the construction of a l.n Vogut• store. Shown on the plans filed for a building
pt.'rntil was n 1fl x 7~ foot structure designated thereon as a cunopy.
nurin~ tht' cuurs<' of l'nnstruction the City's Director of Building
Inspt."rtion visitN1 tht' prPmi~es and noted the canopy for the first
time. although it was !'hown on the plans. He ob~erved that it was
lnratf"'d within :Jn ft"l~t of \\'nrwick Boule\·ard in \'iolation of the 30fnt>t st"thark r~quin'nlPnt ns specified in a City. zoning ordinance.
\'ariou:-; di~t·u:-osions Wt'l'l' tht'n had bt."twecn tl1e City and Segnloff,
and lht' pn..;sihility nf alternate courses of acthm was explored.
Ul!inlall'IY St~gah f wa!' no.t_~t:ad by the City Zoning Inspector that

tht~

C::~,;·· ~'L :~.
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tlH~ structure would ha\'e to be corrected to con1ply with the City"s
zoning ordinance. Thereafter the City filed a bill or complaint
seekinJ:! injunctive relief fur the renu>Val of the rannpy. The courl
ordered that the portion of the strurture lnratcd within :w f<\('t of
the street line be removed. Segnloff appealed. and we affirmed.
holding:

''It is well- established that a municipality, under valid
zoning ordinances, may require thnt pern1its be obtained
from designated public officials as a prerequisite til the
erection of buildings or similar structure~ .... When a
nlllnil'"ipality grants surh a permit. it is acting in its
gcJvcrnmental, not proprietary, capacity and is not estopped as the result of its acts or those of its agents or
employees. (Authorities omitted.]

··u

a building permit is issued in violation of law, it
confers no greater rights upon a permittee than an
ordinance itself, for the permit cannot in effect an1end
or rt·peal an ordinance, or authorize a structure at a
location prohibited by the ordinance. Its issuance by
such a municipal officer is unauthorized ond void ... : ..
.[A]dministrative agencies, in the exercise of their powers, may validly act only within the authority conferred
upon then1 ... .' Puntp cntd \Veil Compu11y v. Tc;ylor. 201
Va. 31 l, 31i, llll S.E.2d 525, 529 (19fH)). '"We n1ust
cimstrue the law as il is written. An erroneous construction by those charged with its administration cannot be
perrnitted to override the clear mnnclntf'!'\ of a ~tntute."'
l~ic:ltm<mtl v. Courtly oj llertrico. 1S5 Va. 17ti, 1X!t, :n
S.E.2d X7:t R79 (1 !J·1ti >." 2tl!t Va. at 2ti l-ll2. I H:J S.E.:!d at

1:n.

Article 10-l of the Rockbridge County Zoning Ordinance rroThat nny pt•rrnit is~ueli in conflict with thl' provisions of tht·
onllnance ~hall hl' null and \'Oid. The trial court h(•l<l that tht'
huihling pt'rrnit issth'd ftl \\' :\~V was void. Article 10-2 of lhl•
rounry·s Zoning Ordinanct' rn:tkt."s it a crin1inal offPnst.• for the
.Zoning Administrator tn p~rrnit n \'iolation nf the County Ordinanrt>. and Codt• 15.1-4!1 I <d l i rnpos~s a continuing n~sponsihility
upon a zoning administrator tn enforce by IPgal action tht.~ terms of
a znning ordinanct,, Altlh)Ugh tht"' Zllning Adrninistrator. in the cast\
under rc'\'i(lw. profc·ssl'd good faith in issuing thE.' pt•rnlit, ht>
rtt•ither admiUt?d nor dentt•d lh~~u~ allegations contained in
\'i<lt\~

*
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\\lANV v. Hou,., 219 Va. 57.
Opinion.

the petition of nppellel"S, and affirmatively requested or the court
"guidance and advice".
[5] Whill~ it wns the responsibility of the Zoning Administrator to
enforce the zoning ordinances of Rockbridge County, the parties
who may be adversely affected by the construction of a radio
tower in a particular residential district are those persons who own
or live on property within, or in close proximity to, the district.
They are the aggrie\'cd persons. and the ones contemplated by
Code § 15.1-496.3, which authorizes .. a person who had no actual
notice of the issuance of the permit" to institute proceedings to
prevent construction of the building in violation of a zoning
ordinance. The trial court found as a fact that at least one of the
appellees [Tnpping} was a person who had no actual knowledge of
the issuance of the permit and therefore had standing to seek the
relief sought by appellees in their petition. 2
The memorandum opinion of the trial court recites that: ..The
zoning administrator, pursuant to his statutory authority, has
ordered in writing the rescission and withdrawal of the building
permit as of November 3, 1976." By its final decree, entered
November 9, 1976, the court overruled \VANV's motion to dismiss:
decreed that the building permit issued on December 17, 1975, by
the Zoning Administrator to WANV. Inc., for the construction of
the rauio .tower on the Agnor property was void: and ratified and
approved the action of the Zoning Administrator in rescinding and
withdrawing the pt_)nnit.
The decr<'e of the lower court is
"\jfirrncd.

; j:,~~.~;~~~::~ ;.i lht:-;u"t,.:,;~nii.ve ri~hts ·nf privah! citizens under i'h;-;ontn); provisions or
!he Vir~ima Cucltt. wt• nruv. n. /.uning Laws: Till! Prh:ate! Citi=£'n as ur: 1-:nfurcemc>r.t Officer.
9 U. of Rkh. L Ht•\' . .;~:t ti!li~).

eft!~ t~ ,. '=· ~FY
-·--· .. ---~·/ '~' 1 ---------
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ZONING LAWS: THE PRIVATE CITIZEN AS AN
ENFORCEMENT OFFICER

Frank Eugene Brown, Jr. •
Be it enacted by the General Assembly of Virginia, as follows:
"That all zoning laws shall henceforth be apolished and neither local
governments nor this state shall exercise any control over growth,
development or land use in any city or other political subdivision in
Virginia."

At first blush this would appear a reactionary, unthinkable con-·
cept, an invitation to chaos. A legislator in Virginia who proposed
such a change might well be shuttled home for a "much needed
rest." Yet, this idea does have its outspoken proponents who are well
recognized in the field of land use. One of the more notable is Mr.
Bernard H. Siegan, who has expressed the opinion that urban planning can often be best served by eliminating zoning laws and permitting the market to totally dictate the course of development in
a particular area. Mr. Siegan holds strongly to the view that zoning
laws permit local politics and favoritism to dictate land use, resulting in an irrational distribution of residential, commercial, governmental and recreational facilities, a situation he claims would not
obtain were the machinery of the market left to its own devices. 1

·:

..
~

\\'hatever the merits of Mr. Siegan's position, zoning laws are a
fact of life in Virginia and there is no serious movement afoot advocating their total repeal. However, recent years have seen the public·
take an increasi11gly active interest in the administration of local
zoning ordinances, and many would agree with Mr. Siegan's
• Partner. Barham, Radigan, Suiters & Br0\\"11, Arlington. \'irgin!a; B.A., 1903, J.D., 1955,
Washington and Lee University.
1. Address by Bernard H. Siegan, Northern Virginia Buildt'rs .A.s~ociation Monthly Meet·
int:. March 8, 1973. Mr. Siegan, a Chicago attorney, is a stror.s proponent ofthe "no zoning"
c(•nrept utilized by se\·eral Amt-rican dties, notah!y Houston, Texas. This "Adam Smith
ap;•roarh'• to urban planning is based upon thl' belief that go\·ernmental interference with
!hr machinery or the markE't necessarily rt'sult.s in a less than perfect product. Mr. Sir~:an
r•1int!- out that Houston (thE' nation·s sixth largest city and fourth in \"Olume of cunstruction)
l:n .. &:rnerally at·hirvl'd the commonly accepted goals or zoning by allowing no:mal eronomic
f••rrt~ to operatr lar§:Ply unhindere:d. He belie\·es that homeownrrs in !oralities without zoning
t.tnt' as much, i! not more protection thwugh the use or restrictive connnnts and economic
("t•ntrols of the market than would be at·hie\'ed by zoning.
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premise-that factors other than those relating strictly to land use
concepts often influence land use decisions made by local governing
bodies. Consequently, individuals and citizen groups have become
quite vocal in their demands that zoning laws be strictly enforced,
for fear that politics and favoritism will operate to the detriment of
their neighborhoods. Suppose, however, that a citizen is not satisfied with a zoning decision made either by his local governing body
or the officers charged with the adn1inistration and enforcement of
the zoning ordinance. What remedies, if any, has he?
This article is intended to be narrow in scope and will not concern
itself with remedies available to an individual who wishes to appeal
a zoning decision relating to his own property, 2 and likewise will not
deal with the possibility of utilizing the writ of mandamus in an
effort to compel local officials to enforce the ordinance. 3 Rather, it"
will explore in some detail the right of a private citizen to file a
lawsuit to enforce a zoning ordinance as it relates to the property of
another. Admininstrative remedies will be discussed only to the
extent that their exhaustion is a condition precedent to access to the
courts.•
The rapid growth and development experienced in recent years,
particularly in urban areas, coupled with the increased awareness
and interest· of the public in the administration of zoning laws,
makes this a subject of great importance to the practitioner which,
as yet, has not received the benefit of any definite judicial or legislative guidelines.

I.
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SOME BASIC ZONING CONCEPTS

Zoning is nothing more than the power of a political subdivision
to divide the territory under its jurisdiction into districts and regulate the use to which land within each district may be put.' The

•

•I

2. For decisions invoh·ing the use of declaratory judgment to complain. of a zoning decision
affecting one's own property, see infra notes 7 & 8.
3. For a case involving the use of mandamus by a property owner, see Ours Properties, Inc.
v. Ley, 198 Va. 848, 96 S.E.2d 754 (1957).
4. For a discussion of the administrative appeal to a board of zoning appeals, see Note,
The Aggrieved Person Rrquirement in Zoning, 8 WM. & MARY L. REv. 294 (196i).
5. VA. CODE ANN. f 15.1-486 (Repl. Vol. 19i3) provides:
Zoning ordinance• generally; jurisdiction of counties and munlclpalltlea
reapectlvely. The go\·eming body of any county or municipality may, by ordinance,
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purpose of zoning is to promote the health, safety, morals and general welfare of the community, to protect and conserve the value of
buildings and to encourage the most appropriate use of the land. •
Zoning ordinances which do not effectuate these purposes, or are so
vague that they provide no ascertainable standards for their administration, are invalid; 7 however, the expansive range of zoning objectives and the strong presumption of validity of the ordinance ob\'iously renders an attack on these grounds quite difficult.•

•

l

\
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I
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to complain of a zoning decision
(Jwner, see Ours Properties, Inc.
.rd of zoning appealc~, tof'e Nott,
RY L. R£\", 294 (19G'i).
·ountle1 and munlclpalltlel
.unicipality may, by ordinar.ce,

divide the trrritory under its juri~dit'lion or any substantial portion then•of into districts of such number, shape and area as it may deem best suited ·to carry out the
purposes of this article, and in tach district it rr.ay regulate, restrict, permit, prohibit,
and determine the following:
(a) The use or land, hai1dingl', structures and other premises for agricultural, com·
merrial, industrial, re~tidential, flood plane and other specific use;
(b) The size, height, area, bulk, location, erection, construction, reconstruction,
alteration, repair, maintenance, razing, or removal of structures;
(c) The areas and dimensions of land, water, and air space to be orcupied by
buildings, structures and uses, and of courts, yards, and other open spaces to be left
unoccupied by uses and structures, including variations in the sizes of lots based on
whether a public or community water supply or sewer system is available and used;
(d) The excavation or mining of soil or other natural resources; and
(e) Sedimentation and soil erosion from nonagricultural Ianda.
For the purpose of zoning, the governing body of a county shall have jurisdiction O\'er
all the unincorporated territory in the county, and the governing body of a municipality llhall have jurisdiction O\'er the incorporated area of the municipality.
6. VA. ConE ANN.§ 15.1-469 (Repl. Vol. 19i3); Boggs v. Board of Supervisors, 211 Va. 488,
·liS S.F..2d 508 (1971); Southern Ry. v. City ofRichmond, 205 Va. 699,139 S.E.2d 82 (1964);
City of Richmond v. Board of Supcrvi~ors, 199 Va. 679, 101 S.E.2d 641 (1958).
7. Boggs v. Board of Supervisors, 211 Va. 488, 178 S.E.2d 508 (1971} (Board's refusal to
rezone plaintiffs land was arbitrary and capriciout'); Andrews v. Board of SupeT\·isorr., 200
Va. 637, 107 S.E.2d 445 (1959} (ordinance held in\'&lid because too general and "wholly
\"ague," providing no uniform standards for the issuance of permits); Board of SupeT\·isors v.
Carper, 200 Va. 653, 107 S.E.2d 300 l}959) (ordinar.ce held unreasonable, arbitrary, lacking
in uniformity and therl'fore uncon~titutional}; Board of SupeT\•isors v. Da\'is, 200 Va. 316, 106
S.E.2d 152 (1958) (Board improperly useq the zoning ordinance 'to restrict competition;
plaintiff should have br(·n grantrd rezoning); City of Alexandria v. Texaa Co., 172 Va. 209,
1 S.E.2d 296 ( 1939) (prohibition against installation of ftoodlighta in gasoline filling atations
bore no relation to public health, safety, morals or grneral welfare).
8. Kenyon Peck, Inc. v. Kennedy, 210 Va. 60, 168 S.E.2d 117 (1969} (ordinance held valid
and not an unreasonable, arbitrary cxNri~t' of police power); Wilhelm v. Morgan, 208 Va..
398, 157 S.E.2d 920 (1967) (plaintiff failed to overcome the strong presumption of legislative
\'&lidity); Southern Ry. v. City of Richmond, 205 Va. 699, 139 S.E.2d 82 (1964) (ordinance
prohibitina; use or railroad's land in the mnnnu dt-~irl'.:i htld \'&lid and constitutional); West
Rrns. Rrick Co. , .. City of Alunndria. lG~ \'a. 2il, 1~:.! S.E. SSt 0937), wh~rpin a bill for
dt·c:laratory jud~:menL and injunctive rE'liE'f grc·\\ ing out of city's refusal to rezone
complainant's property, suught to quiet complni~anl's title to use its land in the manner
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Zoning is a legislative power vested in the state which may be
delegated to cities, counties and towns, and it is within the police
power of the state to pass a statute authorizing the adoption oC
zoning ordinances by localities.' A city has the right under its police
power to pass zoning ordinances if the power to zone is specifically
provided in its charter. 10 In the case of counties, which are political

subdivisions of the state, tl
state statutes, or so-called

.i"

It is obvious that the at
fo.rce the provisions of local
nal sanctions, may seek in
suppose a private citizen b
properly administered or e
any, does he have to step
zoning administrator? Th
several related questions:

desired and to enjoin the city from interfering. Held, that the ordinance was a valid exercise
of police power and refusal to rezone was warranted.
Note that in order to have standing to challenge the constitutionality oC a zoning ordinance,
the plaintiff' has the burden of showing that be will be directly injured. He cannot litigate
the righ~ of the community at large, and the burden is not discharged by a showing that
ao~eone else may be injured. Kenyon Peck, ·Inc. v. Kennedy. 210 Va. 60, 168 S.E.2d 117
(1969); Fairfu County v. Parker, 186 Va. 675. 44 S.E.2d 9 (1947). But aee City o( Richmond
v. Randall, 215 Va. 506, 211 S.E.2d 56 (1975); in which the Virginia Supreme Court held that
the presumption o( legislative validity attaches not only to a zoning ordinance, but also to
applications (or special use permits where legislative bodies are empowered by law to take
such actions. However, when a lando~-ner whose special use permit has been denied shows
that th~ existing zoning ordinance, as applied to his land, is invalid, and that the use be
requested is reasonable, be has made a prima facie showing that the legislative action denying
his permit was unreasonable. Under these circumstances, the burden then shirts to the let;is·
Jative body to produce evidence showing that the denial was reasonable. If the evidence of
reasonableness is sufficient to make the question fairly debatable, the legislative denial must
be sustained. In this case it was held that the City's evidence was insufficient to make
reasonableness fairly debatable.
9. City of Richmond v. Southern Ry., 203 Va. 220, 123 S.E.2d 641 (1962); National Mllri·
time Union v. City of Norfolk. 202 Va. 672, 119 S.E.2d 307 (1961); Andrews v. Board or
Supervisors, 200 Va. 637, 107 S.E.2d 445 (1959); Gorieb v. Fos, 145 Va. 554; 134 S.E. 914
(1926), aff'd, 274 U.S. 603 (1927).
10. Language in two Virginia cases seems to go further and imply that a city has power to
zone by virtue or the general police powers contained in its charter. Ours Properties, [nc. v.
Ley, 198 Va. 848, 96 S.E.2d 754 (1957); Wood v. City oC Richmond, 148 Va. 400, 138 S.E. 560
(1927}. One commentator contends, contrary to the language in Oura Properties and Wood,
that a city bas no right to zone merely by virtue of a grant o( general police power, and that
unless the charter et.pressly authorizes the exercise of zoning powers, the city must rely upon
the state enabling acts. 1 E. YoKLEY, ZoNrNO LAW &: PRAcncE § 2-6 (3d ed. 1965) (hereinafter
cited as YoKLEY). This contention appears consistent with language in several other Virginia
cases, notably City of Richmond v. Southern Ry., 203 Va. 220, 123 S.E.2d 641 (1962) (the
enactment or zoning regulations is an exercise oC the sovereign power of the state which may
be specifically delegated to cities, counties and towns), and City of Richmond v. Board o(
Supervisors, 199 Va. 679, 101 S.E.2d 6-&1 (1958) (municipal corporation may exercise the
following powers and no others: (1) those granted by e%press words; (2} those necessarily or
fairly implied as incidental to the express powers; and (3) those essential-not simply conven·
ient, but indispensable-to the declared objects and purposes or the corporation).
Yokley's position would seem to be sound Cor another reason. Exercise or the police power
ia limited to the protection of public health, aafety, morals and general welfare, whereas
zoning ordinances, in addition to the above, may also protect and conserve the value or
buildings and encourage the most appropriate use of land. See Standard Oll Co. v. City oC
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subdivisions of the state, the power to zone stems exclusively from
state statutes, or so-called "enabling acts." 11
It is obvious that the appropriate government officials may enforce the provisions of local zoning laws, 12 and, in addition to criminal sanctions, may seek injunctive relief in a court of equity. 13 But
suppose a private citizen believes that the zoning laws are not being
properly administered or enforced in some respect? \Vhat rights, if
any, does he have to step in and act as something of a surrogate
zoning administrator? The answer involves a detailed analysis of
several related questions:
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1. Since zoning was non-existent at common law, there obviously exist no con1mon law re1nedies, as such, for private enforcement. But is there any common law cause of action which, in the
absence of statute, may properly be engrafted upon the zoning laws
to permit enforcement by a private citizen?
2. Is there any specific statutory authority permitting private
enforcement of zoning laws? If such statutory authority exists, is it
exclusive and mandatory, or does it merely supplement a common
law remedy which may be applied to zoning laws? ·
Any inquiry along these lines should logically begin with a general
discussion of the common law method whereby one individual could
restrict the. use to which the property of another could be put: the
abatement of a nuisance by injunction.
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Charlottesville, 42·F.2d 88 (4th Cir. 1930), holding that police powers in a city charter may
only be used to protect health, safety and mmals and may not be utilized to protect property
\'alues, the latter being a proper subject for zoning ordinances only.
In Virginia, this question lies largely in the realm of acadl:mia, since the enabling acts have
del.-gated zoning power to cities, counties and town!', and the only instancr in which the issue
may arise would be a situation where the zoning ordinance of·a city conflicted in some respect
with the state statutes and the city contended that, because or its independent police powers,
it was not bound to adhere to the enabling acts.
11. Cherrydale Cement Block Co. v. County 'sd., 180 \"a. 443, 23 S.E.2d 158 (1942); 1
YoKLEY, $Upra note tO, at t 2-6. Virginia's enabling acts are found in VA. CODE ANN.
15.1·
42i to -503 (Repl. Vol. 1973).
12. VA. CODE A.'•N. f 15.1-491 (Repl. Vol. 19i3); McClung v. County of Henrico, 200 Va.
SiO, lOS S.E.2d 513 (1959); Wa~hington & Old Dominion R.R. v. City C\f Alexandria, 191 Va.
184. 60 S.E.2d 40 (1950) (dictum); Carroll v. Arlington County. 186 Va. 675, 44 S.E.2d 6
(1947) (dictum).
13. VA. CODE ANN. § 15.1-491 (Repl. Vol. 1973}; Mc~air .... C'lattl'rbuck, 212 Va. 532, 186
S.F..2d 45 (1972}; Fairfax County v. Parker, 1R6 \'a. 6i5. 44 S.E.2d 9 (1947).
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CoMMON LAw REMEDIES: THE INJUNCTION FoR NuiSANCE

Nuisance may be broadly defined as any interference with another person's enjoyment of his property. It embraces everything
that endangers life or health, or obstructs the reasonable and comfortable use of property.•• On a more theoretical plane, it has been
said that nuisance is not conduct or even a condition. Rather, it is
an invasion of a property interest, for which liability may be predicated upon any one of the three traditional common law categories
of liability: intentional conduct, negligence or strict liability . 15
There are two types of nuisance-public and private. Private
nuisances afford only a tort remedy, which must be exercised by the
individual whose rights have been disturbed. A public nuisance is
an interference with the rights of the community at large and is a
crime." Actions to abate public nuisances lie with the appropriate
government authorities, and could include criminal prosecution as
well as an action for i:njunction. 17 However, a public nuisance may
also be a tort, actionable by a private individual, if the plaintiff is
able to prove that he has suffered special and distinct damage,
different both in kind and degree from that suffered by the general
public. Moreover, the damage must be direct, not merely consequential.11 The interference must be substantial and objectionable
to the ordinary, reasonable man, and not merely to a plaintiff with
·
peculiar sensitivities}'
14. Barnes v. Graham Virginia Quarries, Inc., 204 Va. 414, 132 S.E.2d 395 (1963); G.L.
Webster Co. v. Steelman, 172 Va. 342, 1 S.E.2d 305 (1939); Bragg v. Ives, 149 Va. 482, 140
S.E. 656 (1927).
15. Prosser, Priuate Action for Public Nuisance, 52 VA. L. REv. 997, 1003-04 (1966)
(hereinafter cited as Prosser).
16. Id. at 999.
17. Pope v. Commonwealth, 131 Va. 776, 109 S.E. 429 (1921). But see Mears v. To\\-n of
Colonial Beach, 166 Va. 278, 184 S.E. 175 (1936), where it was held that the violation of an
; ordinance would not be enjoined at the behest of the town unless it were a nuisance per se
(i.e., an act designated by the ordinance as a nuisance) or unless the violation would result
in special or ineparable injury to property rights.
18. J. H. Miles & Co. v. McLean Contracting Co., 180 F.2d 789 (4th Cir. 1950); Magee v.
Omansky, 187 Va. 422, 46 S.E.2d 443 (1948)i Fugate v. Carter, 151 Va. 108, 144 S.E. 483
(1928); Payne v. Goodwin, 147 Va. 1019, 133 S.E. 481 (1926); Miller v. Truehart, 31 Va. {4
Leigh) 569 (1833); Beveridge v. Lacey, 24 Va. (3 Rand.) 63 (1824).
19. Prosser, supra note 15, at 1002. By way of illustration of the foregoing principles, cases
have held that a plaintiff cannot be heard to complain: Drummond v. Rowe·, 155 Va. 725,
156 S.E. 442 (1931) (of an unlicensed professional activity); Baird v. Boord of Recreation
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If an action at law for damages70 is inadequate relief, a plain 1
may seek the aid of equity and ask that a private nuisance be enjoined.21 If a plaintiff suffers special damages from a public nuisance, and thus has standing to sue, he may also seek to have such
a nuisance enjoined. 22
Since zoning laws are creatures of statute, unknown at common
law, there exists no common law principle that such statutes may
be enforced by a private individual or government authorities
through the equitable remedy of injunction. If the use of one's property in violation of a zoning ordinance constitute~ a privat~ nuisance, a plaintiff whose property is affected thereby may seek an
injunction without reference to any zoning violation. The concern
here, however, is with the right of a Virginia plaintiff to enjoin the
use of another's property, not because such use constitutes a nuisance, but based solely upon the fact that such use is in violation of
the zoning laws. 23 Accordingly, the state enabling acts must be examined to ascertain if any remedies for enforcement are contained.
therein and, if so, whether they are exclusive or exist concurrently
with the common law right to seek injunctions in a given case. As
will be shown, the nuisance principles set ou.t above have, directly
or indirectly, influenced the decisions of certain courts in this area.

III.

STATUTORY REMEDIES FOR PRIVATE ENFORCEMENT OF ZONING
LAWS

In addition to Virginia Code Section 15.1-491, which gives government authorities the right to enforce the ordinance, either by a
criminal prosecution o~ by an action for injunction, zc two other pro-

:v. 991, 1003·04 (1966)
t see Mears''· Town of
that the \'iolalion or an
were a nuitohnce per If
: ,·iolation would re~ult
th Cir. 1950): Mat:ee \',
\'a. 108, 144 S.E. 483
v. Truehart, 31 \'a. (4
t.ogoin~: principles, C'BfiH
· v. Huwt·, 155 \'a. i2~.
v. Board of Recreation

Comm'n, 110 N.J. Eq. 603, 160 A. b3i (Ct. Err. & App. 1932) (oC a noisy baseball game);
Daniel v. Kosh, 173 Va. 352, 4 S.E.2d 381 (1939) (oC operation of a gasoline filling station)
whf'n he has suffered no harm separate and.distinct from that suffered by the community at
large.
20. In Barnes v. Grahsm Virginia Quarries, Inc., 204 \'a. 414, 132 S.E.2d 395 (1963) and
G. L. Webster Co. v. Stet1man, 172 Va. 342, 1 S.E.2d 305 (1939), the court affirmed judg·
rTol'nts whtn damages were shown with reasonable ct·rtainty.
21. Fugate v. Cartt'r, 151 Va. 108, 144 S.E. 483 (1928); Switzer v. Mc:Cul1och, 76 Va. 777
OEtS2).
22. J.H. Miles & Co. v. ~tc:Lean Contra<'ting Co., 180 F.2d i89 (4th Cir. 1950); Fugate v.
C~trtt-r, 151 \·a. 108, 144 S.E. 483 (1928); Long's Bn.:.:ase Transfer Co. v. Burford, 14" Va.
:ti9, 132 S.F.. 355 (1926); ~1il1cr v. Truehart, 31 Va. (4 Leigh) 569 (1833).
23. It will be a~sumt'd thot, but for the zoning ordinance, the use would be lawful.
24. VA. CooE ANN. § 15.1·491 (Repl. Vol. 19i3). Co~es involving go\·emmental enforcement
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visions of the enabling acts are relevant to this inquiry: sections
15.1-49625 and'15.1-499. 21 The latter speaks generally of the right to
enjoin any violation or attempted violation of the provisions of the
enabling acts, or any regulation adopted thereunder, without specifying in whom such rights exists, and the relevant portion of section
15.1-496 provides that:

\\'here a building permit has been issued and the construction of
the building for which such permit was issued is subsequently sought
to be prevented, restrained, corrected or abated as a violation of the
zoning ordinance, by suit filed within fifteen days after the start of
construction by a person who had no actual notice of the issuance of
the permit, the court may hear and determine the issues raised in the
litigation even though no appeal was taken from the decision of the
administrative officer to the board of zoning appeals. 21

This section places several conditions upon the right to proceed
under its ·provisions, including what appears to be a fifteen day
statute of limitations and lack of actual knowledge of issuance of the
permit. Although the statute does not specify the fonn of action
permitted, the language is clearly that of injunctive relief. 21
The Virginia Supreme Court has not interpreted section 15.1-496
or any of its predecessor statutes, 21 nor do any revisor's notes or
committee reports exist which would shed light on the legislative
intent. 30 In addition, none of the highest courts of the other fortyo( zoning ordinances are collected at notes 12 & 13 supra.
25. VA. CoDE A.-.N. § 15.1--&96 (Repl. Vol. 1973).
26. ld. § 15.1-499 provides:
Any violation or attempted violation of this chapter. or of any regulation adopted
hereunder may be restrainPd, corrected, or abated as the case may be by injunction or
;
other appropriate proceeding.
27. ld. t 15.1-496. The quotation in thP text is the last portion of this rather lengthy stat\!te.
The portions of the statute which preceded the quoted portion concern the procedures which
property owners must follow to obtain special exceptions to a zoning ordinance or to appeal
from decisions of the zoning administrator granting or denying such special exceptions.
28. Note that the statute speaks of the building construction being "prevented, restrained,
corrected or abated." .
29. The predecessor statutes tot 15.1-496 are collected and discussed in t~xt accompanying
notes 40-54 infra.
30. The author contacted the Clerk o( the House of Delegates and Mr. John A. Banks, Jr.,
Director of~gislative Ser\'ices, in an effort to locate any revisor's notes or committee reports
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nine states have rendered a decision on a similar statute. Therefore,
the evolution of section 15.1-496 becomes of prime importance in
attempting to ascertain the effect intended by the General Assembly. The basic questions which must be answered are these:
(1) Is the statute constitutional?

l
of any regulation adopted
·,se may be by injunction or

1975]

(2) Docs section 15.1-496 provide an exclusive and mandatory
remedy for private enforcement of the zoning ordinances, under the
conditions set out therein, or does section 15.1-499 engraft upon the
zoning laws the common law remedy of injunction, with laches as .
the only time limitation on the right to bring an action? .
(3) In what cases, if any, must administrative remedies be exhausted before resort may be had to the courts?
(4) What standing is necessary under section 15.1-496?
(5) .Is section 15.1-496 applicable only to situations where a spe·
cific decision of the zoning administrator is being questioned?
(6) What effect, if any, do "staged" building permits have on
the operation of the statute? 31
(7) What occurs if a person acquires actual knowledge of the
issuance of a building permit prior to the start of construction, but
after the time for appeal of the decision to issue the permit has
expired? 32 Along these same lines, what rights accrue to a private
in.dividual who discovers, more than fifteen days after the start of
construction, that a building is being constructed in violation of the
building permit?
(8) \Vhat vested rights, if any, does the builder have in a building permit?
(9) Since the Virginia Supre1n~ Court has held that a building
relative to § 15.1-496 or any of its prt>decessor statutes. Both individuals made a search of
their files from the inception or the enabling acts to prt'sent, and reported that neither
revisor's notes nor committee reports exist.
31. This term is meant to refer to the situation whtre se\·e:al building permits covering
different phases of construction are issued at different times (e.g., uravation permit, footing
permit, shell permit, mechanical permit). This i!O common in commercial construction where
it is often impractical to complete all of the cu:np!rx plans rtquired by the locality or municipality prior to commencing construction.
•
32. \'A. CODE ANN. § 15.1-496 (Repl. Vol. 1973), rl'quires that the decision or the lOning
administ;ator be appt>aled within thirty days eftt-r l'uch dt>cision is rendered.
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permit issued in violation of a zoning ordinance by an official lacking power to alter or vary the ordinance is void, 33 how can any
limitation be placed upon the right to challenge construction of the
offending structure?
Before it becomes necessary to consider the effect of the statute,
it must first be determined whether section 15.1-496 is constitutional.

A. Constitutionality of Section

15.1-496

The constitutionality of zoning enabling acts and ordinances in
general is well established. 3• However, the Constitution of Virginia
provides that, "[n]o law shall embrace more than one object,
which shall be expressed in its title."U The title to section 15.1-496
("Applications for special exceptions; a·ppeals to board; proceedings
to prevent construction of building in violation of zoning ordinance") well delineates the contents of the statute; but does the
"law. . .embrace more than one object. . . . "?
Statutes are, of course, presumed valid until their violation of the
constitution is proven beyond all reasonable doubt, and the quoted
constitutional provision has been liberally construed so as to uphold
acts of the General Assembly. 38 Though the constitutionality is not
free from doubt, taken in the context of the extremely .liberal construction of article IV, section 12 of the Virginia constitution, the
section would probably survive constitutional attack, since the general object of the statute seems to be the establishment of procedures for challenging decisions affecting the administration of zoning ordinances. As we shall see, however, section 15.1-49631 evolved
from several statutes which were originally separate code sections,
and the amalgamation causes severe problems in interpretation.
·33. Segaloff v. City of Nev."Port News, 209 Va. 259. 163 S.E.2d 135 (1968).
34. See Gorieb v. Fox, 145 Va. 554. 134 S.E. 914 (1926). atf'd. 274 U.S. 603 (1927).
35. VA. CoNST. art. IV. f 12.
36. Parker v. Commonwealth. 215 Va. 281. 208 S.E.2d 757 (1974); City of Richmond v.
Pace. 127 Va. 274. 103 S.E. 647 (1920).
·
37. Unless otherwise noted, references to f 15.1-496 will be understood to refer to that
portion or the statute gh•ing any penon without actual notice of the issuance or a building
permit the right to file an action claiming violation of the zoning ordinance within fifteen days
after the start of construction of the building in que!tion. See test accompanying note 27
supra. The other paragraphs of the statute will be discus!'ed aa they become rele\·ant .
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Section 15.1-496-An Exclusiue and Mandatory Remedy

Although the first zoning enabling acts in Virginia were enacted
in 1922, 40 the statute which forms the basis of our present enabling
acts was enacted in 1926.41 While this statute applied only to cities
and towns, 42 the legislature in 1927 established similar procedures
for counties, but only for those counties with specific population

•

u.s. 603 (1927).

i4); Cil)' of Rid ...~~nd v.
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This conclusion finds further support in the legislative history of
section 15.1-496 and, since this is the only direct clue to the intent
of the legislature, the derivation of the statute as it relates to access
to the courts must be briefly discussed.

35 (1968}.

l4
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It would seem only logical that the Virginia Legislature meant for
the statute to be an exclusive and mandatory remedy, particularly
since there purports to be a fifteen day limitation upon the right to
file suit. It must be presumed that in enacting zofling regulations,
which impose restrictions on the free use of property and are thus
in derogation of the common law, 311 the General Assembly acted with
full knowledge of the strict construction given to such statutes.s• As
such, it is unlikely that the General Assembly intended for an indi,·idual to be able to rely upon the general common law injunctive
powers of a court of equity, or claim that such general powers had
been codified in section 15.1-499, should he be barred by the fifteen
day limitation. V.lere such the case, the fifteen day provision would
be pure sur~lusage, a futile act on the part of the legislature.
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38. Wheelwright v. Commtmwealth, 103 Va. 512, 49 S.E. 647 (1905). Sec also Peterson v.
Zoning Bd. 412 Pa. 582, 195 A.2d 523 (1963).
39. Hannabass v. Ryan, 164 Va. 519, 180 S.E. 416 (1935).
40. Va. Acts of As!lembl'i 1922, ch. 43, at 46. The Act appeared as section 3032(a) of the
Virginia Code of 1924, and authorized cities (not counties or towns) to regulate land use
throush zoning. No procedures of any type were established; the Act merely conferred upon
dtie~ the p<~wer to zone.
41. Va. Act.~ of Assembly 1926, ch. 197, at 345. This Act authorized cities and towns to zone
nnd contained provisions, much like the pre~ent act, for appeal by a "person aggriend" of a
dtdsion of the zoning adminil'trator to the board of zoning appeals "within a reasonable
time." ld. § 10, at.347. A further apprnl of the "'•nrd's drri!'ion to the: appropriate cuurt of
rrrl,rd was authorized, provided that tht' appeal wa!' taken within thirty days after filing of
the deci~icm by the board. /d. § 16. at 348.
42. Thl' lural authorities were given powt-r, ••in add:tion to other remedies," lo institute
pruper action to pre\·tmt, abate, restrain or Cl'rn·ct u \·iolation of the local ordinance relatinf:
to the ererlion, construction, reC'onstruction. alteration. r~>pnir. occupancy or use o( any
huilding or structure. ld. § 22, at 349.
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figures. 43 In 1938, the General Assembly passed a separate enabling
act for all counties which did not qualify under the population requirements of the 1927 Act. The 1938 Act, however, established
procedures for the presentation of complaints of "persons aggrieved" which differed from those applicable under the 1926 and
1927 Acts.""
These ,two separate sections relating to counties, and the provisions relating to cities and towns, appeared in the Virginia Code of
1942. That Code merely continued in effect the earlier statutory
provisions. Under these statutes, the provisions for appeal of a "person aggrieved" of a decision of the board of zoning appeals depended
upon the population of t~e place of residence of the individual. For
residents of cities or to.wns, 45 and for residents of counties with specified population figures, 41 the procedures were similar. Appeals from
decisions of zoning administrators were taken to the board of zoning
appeals ..ri Any person aggrie~·ed by a decision of the board of zoning
appeals could, within thirty days after the filing of such decision,
appeal to the appropriate court of record.u Under these provisions,
a private citizen had no right of appeal to the courts unless administrative ren1edies were first exhausted (appeal to the board of zoning
appeals). Under Chapter 115C, 41 relating to counties in general, re43. Va. Acts of Assembly 1927, ch. 15, at 26. The Act applied only to counties with a density
of population of more than five hundred persons per square mile. Appeals to the board of
zoning appeab could be taken within fineen da)"S after entry of the dedsion appealed from
(Section 12), and the provisions relating to appeal or the board's decision to a court of record
were the same as those round in Va. Acts of Assembly 1927, ch. 15, section 15, at 347. Section
16 htablisht>d procedures for enforcement by local authorities identical to those applying to
cities.
44. Va. Arts or AS$embly 1938, ch. 415, at 7i7. Section 7 provided that the board of
supervisors, if it so desired, could establish a county board of zoning appea!s. Any per~on or
persons aggrieved by any decision of the board, or any taxpayer or county official could
present a petition setting forth the grounds or the grievance to the next regular meeting or
1 the board of supervisors. Section 8 ga'"e the county officials the same powers of enforcement
as given to cities and counties with specified populations.
45. VA. CODE ANN. § 3091(1)-(26) (1942).
46. ld. f 2880K-2880(11) (1942).
47. Note that residents of counties with specific population ligures were required to bring
an appeal within &neen days after entry of the decision appealed from (see note 43 supral,
while residents of cities or towns were required to appeal to the board "within a reasonable
time" (see note 41 1upra).
•
48. VA. CODE ANN. I 2880bb (1942) (counties with specified populations): id. I 3091(16)
(1942) (cities).
49. /d. f 2880mm • 2880...,-w (1942).
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dress from decisions of the board of zoning appeals was limited to
an appeal to the next regular meeting of board of supervisors or
other governing body of the county;r.o no access was allowed to the
courts at all.
In 1948, section 2880v of chapter 115B, pertaining to counties with
~pecified population figures, was amended to provide recourse to the
courts in cases where a building permit had been issued and one
with no actual notice of the issuance of the permit desired to pre\·ent, restrain, correct or abate the construction of a building as a
violation of the zoning law. 51 The an1endment was very similar to
the present language of section 15.1-496, but provided that suit
must be filed within thirty da)'s after the start of construction. The
other provisions of the 1942 Code previously discussed remained
unchanged.
The Code revision of 1950 continued the tripartite organization of
the enabling acts.5z The pertinent substantive content of these Acts
remained unchanged with one exception. Residents of counties in
general, for the first time, were granted the right to appeal to the
appropriate circuit court within thirty days after the filing of the
decision of the board of zoning appeals. 53 \Vith this change all Virginia residents enjoyed the right to judicial review of the board's
decision. It is worthy of note that the article pertaining to counties
with specific populations preserved the provisions of the 1948
50. ld.
51. ld.

t
t

2880ss (1942).
2880v (Cum. Supp. 1948). The statute rt>ad in part:

Provided that in any case where a buildinG permit is issued b)· the administrative
officer, and the construction of the building fur which such permit was issued is subse·
qutntly sought to be prt>vented, restrained, corrected or abated as a violation of a
zoning law by suit filed within thirt)' day!' aft~r the start of construction by a person
who hdd no actual notice of the illsuonce of the permit, the court may hear and
dl•termine the i!-i~ucs raised in the liti(:ation t'ven though no appeal was taken from the
decision of the admini,:trati\·e C\fficer to tht' BC\ard of Zoning Appeals.
~'.?. ld. §§ 15-819 to -843 (1950) {npplyint: to C'itit>l' and towns); id. §§ 15-844 to -854 (1950)
tApplyin;: to t'ounties in gt>neral); id. §§ 15-855 to -885 {1~50) (applying to counties with
•;wdfi<. p<•pulatiun figurt-s). Actually, the zunin~ tnablintt at'ts of 1950 included a fourth
""·rtiun (§§ 15·8~6 to ·6901 which containt-d special p:-...,..·is!ons for counties adjoining cities
~ ith a poJlulation of 180,000 or mMe. None of thrse pro,·iJ:ions are rele..-ant to this discussion.
h.1. ld. § 15-650 (1950). Section 15-850.1 allowed pt·r~ons residing in counties with a density
r•f population in excess of two thou!'and per f'quare mile to petition the board of super..-isors
'" rt'\'iew a decision of the board of zoning appeal:; prillr to appreling to the circuit court.
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In view of the history of section 15.1-496, which provides the only
source of legislative intent, it seems clear that the statute provides
an exclusive ren1edy and is mandatory, and those seeking to file an
action which comes within its purview are bound by the fifteen day
limitation. The statute has been revised many times over the years,
indicating a great deal of thought on the part of legislators; It was
not until 1950 that all areas of the state were given the right to
appeal a decision of the board of zoning appeals to the appropriate
court of record. ~1ore significantly, until 1962, direct access to the
courts for enforcement of the zoning laws relating to construction of
a building, which action first became possible in 1948, was restricted
to those individuals residing in counties with specific population
figures. In 1962, when the remedy became generally available, the
tin1e for filing suit was shortened to the present fifteen day limitation·.
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The provisions of the enabling acts which granted access to the
courts to private individuals (until1948, only as an appeal from the
board of zoning appeals) were originally, and for some time thereafter, set out in three separate sections of the Code, with rights
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amendment to section 2880v of chapter 115B, including its requirement that suits be filed within thirty days after the start of construction. These provisions were found in section 15-867.1 of the
1950 Code.
In 1962, the numerous statutes cited above were compressed into
sections 15-968.10 and 15-968.11 of the Virginia Code. 5 ~ Distinctions
between cities and towns, counties generally and counties with certain specific populations were abolished. All of the remedies previously cited were set out in sections 15-968.10 and 15-968.11 rather
than being the subject of separate sections as before. Section
15.968.10 included the prior sections 2880v and 15-867.1, and provided that a person with no actual notice of the issuance of a building permit could file a suit to prevent the construction of a building
as a violation of the zoning ordinance, but significantly shortened
the time for filing such suit from the previous thirty day limitation
to a fifteen day limitation. These two sections ultimately became
sections 15.1-496 and 15.1-497, which are in effect today.
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depending upon an individual's place of residence. The conclusion
seems inescapable that the legislature believed that access to the
courts by private individuals to contest zoning laws was nonexistent
absent a specific statutory grant of such a right. Such grants carefully prescribed and limited the conditions for the filing of suit by
a private individual. It is submitted that such rights of access were
intended· to be, and are, exclusive and jurisdictional. One noted
writer in the field of zoning has stated: "It is to be borne in mind
that-of course-where a specified form or manner of procedure is
established by state or charter or ordinance provisions, such respec·
tive method must be pursued."55

were compressed into
a Code.14 Distinctions
.nd counties with cerof the remedies prei and 15-968.11 rather
,s as before. Section
nd 15-867.1, and pro,e issuance of a build.truction of a building
gniticantly shortened
thirty day limitation
1s ultimately became
·ffect today.

IV.
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15.1-496

It is evident from the language of section 15.1-496 that some rights
are conferred upon private citizens to file an action to prevent,
restrain, correct or abate the construction of a building, which construction is allegedly in violation of a zoning ordinance. Beyond this,
the import and effect of the statute are far from clear.
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In the brief paragraph which grants direct access to the courts to
enjoin construction of a building allegedly in violation of the zoning
laws (hereinafter referred to as the "direct access provision"), section 15.1-496 raises far more questions than it answers, and this
writer does not pretend to possess the prescience necessary to definitively delineate the parameters of the statute. However, certain
basic conclusions may be drawn with regard to the extent of the
rights conferred upon an individual proceeding under this section.
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A.

Objections to the Use of a Building

On its face, the rights provided by the direct access provision of
section 15.1-496 are limited to those situations where the construction of the building is sought to be prevented, restrained, corrected
or abated as a violation of a zoning ordinance. The statute is silent
with regard to the right. to complain about the use contemplated for
the building. It could be argued that the act encompasses use, on
the theory that if the use permit has been illegally issued, and is
therefore void,~• the building pE:~nnit issued thereunder is ~lso void,

I

~

i

55. 1\h:nE..,.BAl~. THE LAw OF ZosaNG 147 C2d ed. 1955) (emphasis in original).
56. See text accomJlRnying note 33 5upra.
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C. Actual Notic

and consequently the building is being constructed in violation of
the zoning ordinance (i.e., without either a valid use or building
permit). However, this involves a rather tortured interpretation of
the statute, and it is believed that section 15.1-496 contemplates
only complaints regarding the actual physical construction of a
building. This interpretation is bolstered by the fact that the public
has at least constructive notice of the issuance of all use permits
because of the requirement of a public hearing after published notice. However, once a use permit is in existence, the issuance of a
building permit is a mere ministerial act if the plans supplied conform to the building code. 57 Hence, there is no requirement for any
notice to be given as building permits are issued. Objections to the
issuance of a use permit, then, can be properly aired before the
governing body, while the same opportunity does not exist ·with
regard to the building permit.
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Since the majority of section 15.1-496 is concerned with decisions
of the zoning administrator and appeal of those decisions, is direct
access to the courts limited to the challenge of a particular decision
of the zoning administrator, such as an interpretative ruling regarding construction? An examination of the direct access provision of
section 15-867.1 of the 1950 Code reveals that the·predecessor statute of section 15.1-496 began as follows: "In any case where a building permit is issued by the administrative officer, and construction
of the building for which such permit was issued is subsequently
sought to be prevented, restrained, corrected or abated as a violation of a zoning law. . . ." 51 Hence, it is logical to assume that
section 15.1-496 is concerned with the challenge of decisions of the
zoning administrator, but that the decision contemplated is the
decision to issue the building permit itself, without reference to, or
requirement to specifically challenge, any specific determination
which may have influenced that decision. 511
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57. State ex rei. Great Lakes Pipe Line Co. v. Hendrickson, 393 S.W.2d 481 (Mo. 1965);
Vagoni v. Brady, 420 Pa. 411, 218 A.2d 235 (1966); Hersko\•its v. Irwin, 99 Pa. 155, 149 A.
195 (1930).
58. VA. Coo£ ANN. f 15·867.1 (1950) (emphasis added).
59. Actual1y, in most cases numerous go\'emmental departments must concur that the
structure is in conformance with the zoning ordinance and the use pt'rmit, but the overall
responsibility and final determination rests with the zoning administrator.
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Actual Notice of the Issuance of the Building Permit: When
Acquired

In order to avail himself of the direct access provision of section
15.1-496, a complainant· must show that he had no "actual notice
of the issuance of the [building] permit." However, at the time suit
is filed, the party will undoubtedly have actual notice of the existence of the building permit (and hence actual notice of its issuance
at some prior time), if for no other reason than construction will
ha\'e begun and notice of the permit will have been tacked to a tree .
or otherwise prominently displayed at the construction site. Since
the statute speaks of actual notice of the issuance, rather than the
existence of the permit, it undoubtedly refers to actual notice at the
time of issuance. Otherwise, it would be possible to have a situation
in which a person receives actual notice of the existence of the
permit prior to construction· commencing but after the thirty day
period for appeal of the zoning administrator's decision had expired,
leaving the individual without any remedy: he cannot appeal to the
board of zoning appeals, and cannot file suit under the direct access
provision because of his actual notice. It is not believed that such
an interpretation was contemplated by the General Assembly.
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There are numerous situations between the two extremes which
could be posited. For example, an individual may obtain actual
notice of the ex'istence of the building permit a day or two after it
is actually issued. In this circumstance, he would have his choice of
two remedies: he could appeal to the board of zoning appeals, and
then to the appropriate court of record should the decision of the
board be adverse,. or he could utilize the direct access provision .
This contention is fortified by the fact that section 15.1-496 authorizes direct access to the court by one with no actual notice of the
issuance of the building permit '"even though no appeal was taken
from the decision of the administrative officer to the board of zoning
appeals." The quoted portion of the statute would have no ~eaning
unless it contemplated a situation where a person would have the
option to appeal to the board (knowledge of the issuance of the
permit having been obtained prior to the expiration of the thirty day
appeal period), but would not be required to do so (knowledge not
ha\'ing been obtained at the time the permit was issued). ·
In most cases, the practitioner would be well advised to pursue
the administrative remedies in such a situation. Although it may be
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argued that exhaustion of administrative remedies was not required
under the facts of the ca~e. the pursuit of such remedies precludes
any defense arguments along these lines and it is submitted that
some judges feel, consciously or subconsciously, that one wlto has
exhausted his adn1inistrative remedies comes into court with particularly clean hands. In addition, it would appear that the complainant has everything to gain and nothing to lose by pursuing the
administrative remedies first. If he comes into court under the direct access provision, he is saddled from the beginning with the
presumption thnt the decision of the zoning administrator is valid.'0
If he appeals the administrator's decision to the board of zoning
appeals and loses, his position would be approximately the same on
appeal to a court of recorq. However, should he prevail before the
board of zoning appeals, his opponent would, on appeal to the circuit court, be forced to overcome the weight and presumption of
validity which would attach to the decision of the board. As always,
the final decision in such matters must rest with the good judgment
of the particular practitioner, as he is familiar with the local courts
and boards and is thus in the best position to evaluate his chances
of success and the risks involved in each possible course of action.
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It appears that if a person has actual notice of the issuance of a
-~ building pennit, as previously defined, he must exhaust his administrative re1nedies by an appeal to the board of zoning appeals, as
the direct access provision is available only to one without such
notice. There is a compelling reason for forcing one with actual
notice of the issuance of the permit to appeal first to the board, as
one with such notice is able to examine the plans for the building
and determine whether, in his opinion, the proposed construction is
in conforn1ance with the zoning ordinance. The statute thus places
upon him the duty to make inquiry and air his grievances at the
earliest possible time. Similarly, one without actual notice of the
issuance of the permit has the same duty of inquiry and action when
construction actually begins.
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Staged Permits

Quite oftert, permits for the construction of a complex commercial
building are issued at different times for different phases or construction. For example, a permit allowing the erection of the shell
of the building may be issued two months after the permit allowing
excavation. It may well be that a person would have no objection
to the excavation, but would contend that the shell violated the
zoning ordinance in some respect (e.g., exceeded the height limitation). Consequently, he would not have notice of the condition
which he claims violates the ordinance within thirty days of the
issuance of the original permit. In this circumstance, it is believed
~that the ~hirty day period for ~ppe.als to the board begins running
· from the 1ssuance of each perm1t w1th regard to matters covered by
the particular permit. The san1e cannot be said of the fifteen day
limitation contained in the direct access provision as, on the face of
the statute, it is keyed only to the start of construction and makes
no mention of particular phases of construction. Again, this would
be a logical result, as it is not unfair to require that once construction begins, an individual has the duty to make inquiry with regard
to the different phases if he has some notion of privately enforcing
the zoning ordinance. If such inquiry is diligently made, he then
would have actual notice of the issuance of subsequent building
permits at the time of issuance, and could appeal to the board of
zoning appeals and then to the appropriate court of record.
Suppose that more than fifteen days after construction bas begun,
an individual discovers that. t.he building is being constructed in
violation of the plans upon which the building permit was issued.
In this instance, he simply has no retnedy under any relevant zoning
statutes and must rely upon local_officials to enforce the ordinance.
Should the practitioner be faced with this situation, he should investigate the availability of the writ of mandamus should the officials refuse to act.

r
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F. Standing to Bring Suit
~ q~.
Standing to file suit under the direct access provision of section
15.1-496 appears to be quite ftexihlc-the only apparent requiren1ent is that the person have no actual notice of the issuance of a
building permit. On the face of the ~tatule, there is not even a
requirement that the person be a resident of the locality in which
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the building is being constructed. Compare this with the mandate
that in order to appeal a decision of the zoning administrator to the
board of zoning appeals, the complainant must be a ,.person aggrieved,''•• indicating a general requirement that there be some adverse effect on his property rights stemming from the decision appealed.82 Surprisingly, standing is relaxed under section 15.1-497 for
an appeal from the decision of the board of zoning appeals to a court
of record, and "any taxpayer," as well as a "person aggrieved," may
perfect such appeal. 13 Although ihe term "any taxpayer" indicates
that the individual must be a property owner, it does not require
that his property be affected by the decision. The result is the anom·
alous situation of a person being able to appeal a decision of the
board of zoning appeals who had no standing to bring the matter
before the board in the first place. A literal reading, therefore, of the
standing requirements of the direct access provision and that authorizing an appeal of a decision of the board of zoning appeals
raises serious questions as to the validity of these sections of the
enabling acts.
It has been demonstrated that zoning is a legislative power residing in the state and that the enactment and enforcement of zoning
regulations is an exercise of the sovereign power of the state.u Although this enforcement power n1ay be delegated to cities, counties
and towns, reported decisions say nothing of delegation of enforcement powers to private citizens. In fact, the cases specifically hold
that it belongs to the legislative department to exert police powers
and that delegation of such powers is permitted only to municipalities and other governmental subdivisions of the state. 15
Unquestionably, the General Assembly could not, under the Virginia Constitution, delegate the decision-making aspect of its legis61. VA. CoDE ANN. § 15.1-496 {Repl. Vol. 1973}.
62. See Note, ·The Asgrieued Person Requirement in Zoning, 8 WM. & MARY L. REv. 294
(1967). One is immediately reminded of the .. special and distinct harm"language in the cases
which define the standing of a private citizen to sue for public nuisance. See text accompany·
ing notes 14-22 infra and following note 68 supra.
63. VA. CoDE A.~N. f 15.1-497 (Repl. Vol. 1973). The petition must be filed with the appropriate court of record ·within thirty days aner the filing or the decision in the office of the
board.
64. See note 9 supra.
65. ld. Webster Sanitation Comm'n v. Craft, 196 Va. 1140, 87 S.E.2d 153 ( 1955}; Town of
Farmville v. Walker, 101 Va. 323, 43 S.E. 558 (1903).
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lative powers to a private citizen.••It is believed that the same holds
true for wholesale delegation of the right to enforce regulations enacted pursuant to the police power. Consequently, a purported delegation of the right to file suit to enforce a zoning regulation (or
appeal 8 decision of the board of zoning appeals) to one who will
derive no direct benefit from a favorable decision nor suffer any
special detriment from an adverse ruling (i.e., one who is not 8
"person aggrieved") is void. This conclusion is consonant with the
decisions holding that in order to have standing to challenge the
constitutionality of a zoning ordinance, the plaintiff has the burden
of show~n~ that he, and not some other person or the public-at large,
will be 1nJured.17
In light of the above, counsel for a complainant (who may be, in
fact, a "person aggrieved"), may be faced with the unenviable task
of persuading a judge to engraft upon the statutes the "person aggrieved" requirement with regard to standing to sue. If such were
done by the court, sections 15.1-496 and 15.1-497 could survive an
attack which claimed that they represent an unlawful delegation of
police powfrs. The glib argument which immediately comes to mind
is ~hat the statute should be upheld if possible and the "person
aggrieved" is implied and consistent with the "spirit and purpose"
of the act. \Vhile "spirit and purpose" argutnents lie well in lofty
intellectual discussions, they offer little comfort to the practitioner
who has been fixed with an icy stare from the bench and ordered to
"Tell me what th~ statute says-forget this spirit and purpose nonsense." It is feared that if the statutes are literally interpreted, they
are invalid. \Vhethet: the courts are willing to indulge in a bit of
judiciall£'gislation to engraft the requisite standing criteria by implication remains to be seen. 811
66. VA. CaNST. art. IV, § 1. See al:-o Eubank v. City of Richmond, 226 U.S. 137 (1912)i
Standard Drug Co.\', General Elec. Co., 202 Va. 367, 117 S.E.2d 2S9 (1961).
67. Kenyun Pf'ck, Inc:. v. Kennedy, 210 Va. 60, 168 S.E.2d 117 (1~69); Fairfax County v.
rsrker, 186 Va. 675, 44 S.E.2d 9 (1947).
~. An analo~ty mi~ht be drawn to Judge Dalton's opinion in St. Clair v. Righter, 250 F.
~upp. 148 (W.O. Va. 1966), which dealt with the exercise of juri~diction under Viri!inia'a
''lun~ arm" statute. Judge Dalton rE'asonc·d that courts h&\'f inherE-nt power to exercise their
juril'odiction to the limits of due process. Any statutt which pu!"ported to extend the power
lU"yond those linlits would, or cour!le, havl' no effct"t. Virginia's statute did not approach the
limits of due proces~ in pro\·idin~ for extra-territorial juri~diction and did not, by its terms,
-tr-tate that juri~dirtitln WR!I cunfinl'd to the limits Clf thl· !-tntute. The <"<•urt interrreted the act
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Throughout these discussions we are inexorably drawn back to
the "special and distinct harm" required for standing to sue for
public nuisance. The question becomes not so much whether the
legislature has sanctioned the particular cause of action (for the
legislature can go only so far in delegating its police powers), but
whether an interest has been invaded which, apart from any zoning
regulations, the law recognizes and protects. This concept will be
further discussed in the text accompanying notes 75-86 info;, which
deals with the right to file suit to enjoin a violation of the zoning
ordinance in those situations not covered by section 15.1-496.
One further point relative to standing bears brief mention. Since
it has been held that use and building permits issued in violation
of a zoning ordinance are absolutely void, how can any time limitation be placed upon the right of a private citizen to challenge construction of the particular building involved (assuming now that the
direct access provision of se.ction 15.1-496 is valid)? Certainly the
passage of fifteen days does not magically transform a void permit
into a valid one. The simple and, it is believed, correct answer is
that while the permit is still void, a private citizen simply has no
standing to challenge it after the expiration of the fifteen day period.
That right resides solely in the local authorities, who are not hampered by the doctrines of laches and estoppel which pl~gue mortal
men. 18 Along these lines, it would appear that the decisions which
hold that a person acquires some vested rigpts in use and building
pennits are predicated upon the assumption that such permits are
validly issued in conformance with the zoning laws. The rights are
vested only as against an attempted change in the ordinance or
regulations after the permits, if valid, have been issued.70
as sam·tinning the exerc:il-e nf jurisdiction at least to the limits set out tht>rein and providing
ohjective guidelines with regard to acts which would subject a non-resident to the power or
Virginia courts. The que:\tion. tht>refore, wa:; not so much concerned with the effect of the
codification of jurisdicth,nal acts but with the inherent jurisdictional power of couns, as
limited by due process.
69. VA. CooEAl't'N. § 15.1-491 (Repl. Vol.l973).SeealsoSegalofi'v.CityofNewport News,
209 Va. 259, ·163 S.E.2d 135 (1968).
70. Board of Supervisors v. Cities Ser.·ice Oil Co., 213 Va. 359, 193 S.E.2d 1 (1972): Board
of Supervisors v. Medical Structures. Inc., 213 Va. 355, 192 S.E.2d 199 (1972). A prohibition
against impairment of vested rights ha!:! always been present in the zoning laws and is presently found in VA. Coo£ ANN. § 15.1·492 (Repl. Vol. 1973).
It is happily beyond the scope of this article to discuss in detail the situation which obtains
when a local goveming body issues use and buildi~g permits, allow!l the structure to be
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Ctlmpletrd and th£>n orders it dem"Jishrd as a ,·iolation of th£> zoning Jaws. Suffice it to say
that, although the current ~tate of the Jaw would ~eem to permit this, there should come a
timt when, absent fraud. an individual's rights in this type of ~ituation do, in fact, \'est, and
arr not subject to attack from any front. Thi~ idea has prercdents in other areas of Virginia
law. For example, Virginia's Antitrust Act immunizes private conduct which, though the acta
thc:m~l'h·e~ may violate the antitrust lows. was undertaken pursuant to appro\'&) by a stale
or fc:drral agency. VA. CooE ANN. § 59.1-9.4(b) (Cum. Supp. 19i4).
71. McClung v. County of Henriro, 200 \'a. SiO, 108 S.E.2d 513 (1959).
72. The facts of McClung revealed that the only "'construction" which had begun prior t.o
tht> date of expiration of the building permit ilnolvrd work for which a building permit was
nClt required.
73. MrClung v. County of llrnriro, 200 \'a. fi.:'O, 8i7. 108 S.E.2d 513, 518 (195~).
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Since both use and building permits automatically expire after a
...
given period of time unless construction has commenced, the zoning .administrato~ ge~erall~ must make a determination i~ this regard 1
~
Such determtnat1on w11l depend upon the facts and c1rcumstancel~-r· ··~ ~\
of each case. It has been held that construction has not begun untii7\. F-7 ~'~'\a
building materials are "united together on the site."71 However, it~ ~ . '
would be a mistake to read that decision as an inflexible rule of law, \ ~~ \v\
as the Virginia Supreme Court was obviously governed by the particular facts and circumstances before it, and made it clear that the
appropriate test was whether the! builder was proceeding with diligence. 72 Merely running a bulldozer over the ground and then remaining idle for six months would probably be construed as a ruse,
engaged in for the purpose of attempting to prevent the permits
from expiring. It would seem equally clear that the excavation of an
underground parking garage for a high rise office building should
normally be considered the start of construction, even though the
shell of the building had not been commenced. In general, if it
appears from a view of the site that the original intention to build
has not been abandoned, construction has commenced within the
n1eaning of local ordinances and section 15.1-496. 73 Therefore, if a
citizen desires to avail hin1self of the direct access provisions of
section 15.1-496, he would be well advised to assume that construction has commenced as of the day that any activity on the construction site begins, and govern himself accordingly with regard to the
fifteen-day limitation.
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Burden of Proof

If, as previously contended/' section 15.1-496 is an exclusive,
mandatory remedy, and its provisions are jurisdictional, the burden
would be on the cmnplainant to allegt• and prove facts showing
compliance with the requirenH~nts· of the statute. Failure to allege
such facts would be demurrable, since noncompliance with the statute would not be a matter of affirmative defensive pleading~

v.
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CoVERED

15.1-496

f

As a final consideration, it must be determined whether a private
citizen may invoke the general equitable remedy of injunction to
enforce a zoning ordinance in situations ·which are not covered by
section 15.1-496.

t

•

1~ ·..~

As previously mentioned, the Supreme Court of Virginia has rendered no decision in this area, either with or without reference to
the statute. Courts in several other states have considered the availability of injunctive relief to a private citizen desiring to enforce a
zoning ordinance but, from the limited material available, it would
appear that no cases have been decided in the context of a statute,
such as section 15.1-496, in which the legislature has specifically
granted direct access to the courts.75
The rationales of the various decisions have been quite varied and
appear on their face to lack consistency. Some states, by statute,
have made a violation of a zoning ordinance a nuisance, while others
have judicially held it so on the theory that, although the erection
of the structure may not in itself constitute a nuisance, it becomes
so when erected in a place or a manner forbidden by law. 71 One court
has even constructed a third party beneficiary theory, stating that
the benefit derived from enforcing zoning laws accrues to abutting
property owners as well as the town." Other states have held that a

(

•

!

I

I.

L.
f

l'r;..~-,l·;~-.:·_·.·

74. See text accompanying notes 37-55 supra.
75. See O'Brien v. Turner, 255 Mass. 84, 150 N.E. 886 (1926), and \Vhitridge v. Calestock,
100 Misc. 367, 165 N.Y.S. 640 (1917). Both allude to statutes which provide certain remedies.
Both cases. however. hold that the courts will not restrain violations or zoning ordinances
unless special and "'private.. harm can be shown.
76. See 3 R.ATKKOPH, THE LAw or ZONISG & Pl.A.~to,~NING at 66-~.5 (3d ed. 19i2), and cases
cited therein.
77. Pritz v. Messer, 112 Ohio St. 628, 149 N.E. 30 (1925). Even this broad holding, however,
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Regardless of what other states may have done under similar
circumstances, it is doubtful that the Virginia Supreme Court
would hold that, in the absence of statute, a private citizen has any
right to enforce a zoning ordinance by an action for injunction.
Consequently, a private citizen would have no cause of action for
any situation which does not fall within the purview of that statute.RO
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suit in equity may be maintained only for redress of property rights
and that an individual's interest in his neighbor's obedience to statutes or ordinances is not such a property right. 71 \Vhatever the
stated rationale, in virtually all of the decisions from other jurisdictions, courts have alluded to the public nuisance requirement that
the plaintiff suffer some special and distinct damage, different in
kind and degree from the public at large."
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requires that the plaintiff be a per.;on whose property i~ affected, or a .. person aggrieved."
78. Mullholland v. State Racing Comm'n, ·295 Mass. 286, 3 N.E.2d ii3 (1936); Srager v.
Mint1, 109 N.J.Eq. 544, 158 A. 471 (Ct. Err. & App. 1932). See also ·YoKLEY, supra not.e 10,
§ 10·6, at 443 (.. Adjacent land owners have no private rights by statute or otherwise to enforce
the zoning laws on the land of a neighbor.").
79. Compare FitzgPrald v. Merard Holding Co., Inc., 100 Conn. 475, 138 A. 483 (1927)
(injunction would lie as plaintiff had shown S)Jecial and peculiar damages, different from the
public at large) u·ith Lehmaier v. Wad~worth, 122 Conn. 571, 191 A. 539 (1937) {failure to
show l'p~cial damages prtcluded plaintiff from filing nn action to enjoin \'iolation of a zoning
ordinance). Compare Rice v. Van \'ranken, 225 App. Div. 1i9, 232 N.Y.S. 506 (1924) {showing
of direct financial lou entitled plaintiff to maint.uin an action for injunction) rdth Atkins v.
\\'est, 222 App. Div. 308, 226 N.Y.S. 335 (1928) (plaintiff t"Ould not maintain an action for
injunction since there had been no showing of any spt'dal damage or injury to property). Sef'
j!rncrally YoKLEY, supra note 10, § 10·6, at 442·43, ar-s(»rting that a court of equity· has
juri~diction to grant injunctive relief asainst the violntiun of a Zl•ning ordinance only when a
citizen a\'t.'rs and pro\·es an injury peculiar to him!lelf and not in cun1mon with others in the
nei~h l•urhood.
80. If§ 15.1·49G provides an exdusi\'e and mandatory remedy for those situations which
foil within its pun·iew, a compeHing argument can be modr that, by providing some remedy,
thP ll'gislature meant to exclude all others. Nor is it ht'lie\'t>d that § 15.1-499 grants carte
blanche to a private citizen to enjoin violations of the zcminc ordinance. Quite apart (rom
the fact that such an interpretation wc,uld render the fifteen day limitation in § 15.1-496
mroninglt>ss, its prccieressor statutes wt're conc·e-rncd with t;rantint; local offirials the power
to institutl' appropriate proceedings to prt>,·ent unlawful construction, alteration or repair of
a buildint; or unlawful use of land or premi~es. \'A. CouE Ass. § 2SE\Ott & 3091(22) (1942);
/d. §§ 15-640 & 15·8M (1950). In 1962, the statute wa~ arr.~:ndf.'d to delete references to local
autht,rititt~ and int'orporate the prt'sent lnn~,;u~t~:e. lei § 1r>·fl69 ({'urn. ~upp. 1962).
1t might be argued that thr d('IPtinn of refercnrt•!-1 tu lucal C'f.icial~ indicatPd an intent to
mokc- tht· rt•nwdy available tn nll litiH'n" in C'fiM'l'o uri!-illl! \IIHit·r zunintt t•rdinnnces. Howe,~er,
it 1\Cems more logical that thp h•J:islaturl' nwnnt to inclkate that in situations where access
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An injunction is granted to protect existing rights or liens from
irreparable injury, and does not create any new lien or give rise to a
new substantive right. 112 Therefore, in the absence of any statute
giving a private citizen the right to enforce a zoning ordinance, the
burden is on the con1plainant to show that he has a common law
causE' of action for redress of the particular invasion. This, of course,
places us back in the category of common law nuisance.
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The closest analogy which can be drawn from the reported Virginia decisions involves those cases in which a private citizen has
attempted to enforce a local ordinance other than a zoning ordinance. It has been held many times that equity will not restrain an
act merely because it is in violation of a criminal statute or local
ordinance; but where the violation results in special injury to property rights, and monetary damages are difficult or impossible to
ascertain, an injunction will issue.K3 Virginia requires an exception-

•

~

to the courts was otherwise a:runll'd, ~uch as in § 15.1·496, the r~mcdy of injunction was
available. See McNair v. C'latterburk, 212 Va. :132, 1RG S.E.2d 45" (1972), which in,·olved an
urtiun filed by the z.nnintt nnmini:;trntur tn enfnrcE' the orrlinance. The court held that f 15.1499 !-Upplemcnted § 15.1·4~'1 and pwe thl' trinl ruurt jurisdiction to grant an injunction e\·en
thC'Iugh the local ordinance did not"exprcl\sly provide for its enforcement by injunction.
81. Seventeen, Inc. , .. Pilot Life Ins. Co., 2l5 Va. 74, 205 S.E.2d 648 (1974); Akers v.
t\bthil'son Alkali Wurkl', 151 \'a. 1. 144 S.F.. 492 (1929).
82. I>ePds v. Gilmrr. Hi:! \'a. Jr,-;, 174 H.E. 3i (1934).
83. Woodfin''· Onrni~tht Trnn!'p. C'o., 199 Va. 165, 98 S.E.2d 525 (195i); Mears\'. Town
of C'olonial Bl'ru·h, Hi6 \'a. 2i8, 184 S.E. liS (1936); Turner v. Hicks, 164 \'a. 612. 180 S.E.
543 (1935); Lung'~' RnJ:j:n~t· Trhn~fl·r Co.'". Burford, 144 Va. 339, 132 S.E. 355 0926); Landon
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As a prefatory comment, it would be well to remember that the
mere fact that a case provides a proper subject for equitable relief
does not, in and of itself, mean that the entire panoply of equitable
remedies is automatically available to the complainant. For example, an injunction will not issue in every case of nuisance or continuing trespass, for the court is bound to consider both the interest of
the parties and· the interest of the public. If the harm an injunction
would cause the defendant is out of proportion to the injuries complainant seeks to remedy, the inju·nction will be denied.•• It is easy
for practitioners to lose sight of this basic fact, particularly as one
becomes convinced that truth and justice are squarely in his corner,
and to forget that his burden is not only to convince the court of his
client's right to redress, but also that the facts of the case warrant
injunctive relief.
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allY strong showing of standing in such cases. For example, it has
been held that even though the location or operation of a particular
activity may adversely affect the property of others, such is not per
se a ground for complaint. 84 In another case, 85 the defendant, whose
property adjoined that of the complainant, constructed a building
of materials which violated the town fire ordinance, and complainant sought to have the construction enjoined. He proved to the
satisfaction of the court that the illegal construction both increased
the risk of fire to his premises and caused his insurance premiums
to be raised. After stating the general rule that equity will not restrain violation of a local ordinance unless special and irreparable
injury to private property is shown, the court held that the facts of
the case would not support injunctive relief. The complainant depended entirely upon the ordinance for his standing, since the act
complained of was not a nuisance and not unlawful in the absence
of the ordinance, and a private citizen cannot call upon a court of
equity to exercise discretion which properly rests with the town
council."
It is submitted that Virginia's approach in this general area is
much sounder than t.hat of certain other states, which seem obsessed with the idea that a private citizen must have the right to
enforce a zoning ordinance. As a result, we are witness to frantic
efforts to fit square pegs into round holes as courts attempt to convince themselves that so1nehow the common law has always contemplated that, if and when zoning laws were enacted, private citizens would have the right to enforce them by injunction. At times,
"nuisance" is treated as if it were a four letter word, as the courts
struggle with situations arising under the zoning laws which do not
always fit neatly into the traditional definition of a nuisance. Yet
the criteria established under the zoning decisions invariably in, .. Kwass, 123 \'a. 544, 96 S.E. i64 (1918). It is particula:-ly inte:-esting to note that in .Uea,.s
it was the tuwn which was denied the right to enjoin defendant frum con~tructing a pier and
;,pl'rating 8 bt>er garden in violation of the lCI\\11 ordinance.
84. Daniel v. Kosh, 173 Va. 352. 4 S.E.2d 381 (1939) .
&5. Landon v. Kwass, 123 Va. 544, 96 S.E. 764 (1918).
86. For other dl'ci~ions holding that tquity will not. at tht• lwht !lt r.f a pri\'alt> citizen,
interfere by injunction with the exe:cise of discretiClnary pow.:·:-s with which local official$ are
rlothed, see Shit>ld v. Pl'ninsula Land Co., 14i Va. i3n, ~~~ S.E. 5:-6 (19~6); Fergu!lrm '"·Board·
Supervi~ors, 133 Va. 561. 113 S.E. 800 (1922) .
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volve special and distinct harm. This approach is reminiscent of th·
problems inherent in the inflexibility of the ancient English Ia~
writs which fostered the development of equity.
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The proper inquiry is not whether, in the absence of statute, '
private citizen may sue to enjoin violations of a zoning regulation
State.c;! in those terms, of course he cannot, and decisions whicl
attempt to manufacture such a right are fraught with the danger o
establi~hing poor precedents. Standing to sue should in rio way b·
predicated upon the violation of an ordinance. Rather, the inquir:
should be directed towards whether the act complained of invade
a protected right of the complainant for which equity will affon
relief, regardless of whether the act violates one or more ordinances
The special and distinct harm standing criteria, coupled with th•
long established principles relating to the is~uance of injunctions
seem to provide a good foundation for the protection of the ag
grieved citizen.

VI. SL1GGESTED
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CHANGES

One of the best established maxims of our profession is that 1
lawyer should never ask a qu~stion to which he does not know th•
answer. This article has flagrantly violated that sage precept, as \\'•
still lack judicial guidelines in this specific area upon which to bas'
our conclusions. It was not the purpose of the article to nit pick a
the statutes and, in so doing, administer something of a verbal wris
tap to the General Assen1bly, but rather to suggest that there ar•
some areas where changes made now may a\·oid a great deal o
confusion in the courts later. It is therefore respectfully suggcstec
that the following would be beneficial:
(1) Repeal sect·ion 15.1-499. It was originally intended to pro\·id·
enforcement powers to local officials which are now adequately cov
ered in section 15.1-491. If it is believed necessary, the remedy o
injunction could be specifically set out in the direct access provisi01
of section 15.1-496. However, the continued existence of sectim
15.1-499 engenders a great deal of confusion as regards its int endet
effect and application.
(2)

Delete 11 any taxpayer" fron1 section 15.1-497.

(3) Place the direct acress provisions of section 15.1-496 in •
separate ~ection (perhaps gection 15.1-496.1) and provide;
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(a) that in order to bring an action, an individual must be
a "person aggrieved," or words of like effect;
(b) that actual notice of the issuance of the building per·
mit refers to notice at the time of issuance;
(c) that the statute provides an exclusive remedy and 1s
mandatory and jurisdictional.

..
...

Regardless of how carefully any piece of legislation is drawn, there
will always be questions concerning its construction, interpretation
and effect. Were the situation otherwise, we could drape judicial
robes on a computer and lawyers would be out of business. It is
believed, however, that the changes suggested would be helpful in
clarifying rights and limitations in the area of pr.ivate enforcen1ent
of zoning laws, and would provide ample protection and redress for
all "persons aggrieved."
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City of Vi:rgir1ia Beach

MUNICIPAL CENTER
VIRGINIA BEACH, VIRGINIA 23456-9002

tEPARTMENT OF PERMITS AND INSPECTIONS

August 31, 1984
Board of Zoning Appeals
City of Virginia Beach
Municipal Center
Virginia Beach, Virginia 23456
Dear Members of the Board Zoning Appeals:
Re:

Appeal of the Grantinq of
Building Permit #T07306 for
Ramada Inn, 5603 Atlantic
Avenue, by Carter R.
Anderson, et als

Case No. 1 on your Appeal Agenda concerns an appeal filed by
Ned Caton. In an effort to assist you ~valuate this case, I am
enclosing a copy of Mr. Caton's appeal, a letter from Mr. Nutter
explaining my position in this case, and a copy of the·site plan
submitted by the Ramada engineers.
Thank you for your indulgence in this matter.
Very truly yours,

t.J) --~

P

ezeck
on1ng Administrator

PJ/cb
Enclosures

~ .l... I J

L

I · . . . )/t'·-:-- · ·

12t.

/02/

August 10, 1984
To Whom It May Concern:
This is to certify that I, John B. Smith, and North S1ore
Corporation purchased the lot on the northwest corner of
Ocean Avenue and 57th Street in October of 1957.

was a

Ther·~

small out building on the southern half of the lot wh .ch was
immediately torn down so that this portion of the lot could
be used for parking. It was used for parking as long ts
North Shore Corporation owned the Mariner Motel and

I

have

personal knowledge that use of this parcel for parkin, has
continued, uninterrupted, to date.
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may occupy portiou of certain yards u
provided herein; subject, however. to heieht
limitations and other requirementa limitinc
obstruction of visibility applyiq to auch

ARTICLE 2. GENERAL
REQUIREMENTS AND
PROCEDURES APPLICABLE
TO ALL DISTRICTS•

yardl.

A. REGULATIONS RELATING TO LOTS,
YARDS, HEIGHTS, OFF-STREET
PARKING AND OFF·-STREET
LOADING

Yard, front. An open unoccupied apace on
the same lot with the building between the
front line of the building and the front line of
the Jot and extending the full width of the lot..

Sec. 200. Zoning lots.

Yard, rear. A yard eztending acroea the

(a) Lot area. The area of a zoning lot shall be
the total area within the lot lines of the zoning
lot, including utility easements but exclusive of
rights-of-way for ingress or egress in favor or others, of easements for major drainage channels,
and of major bodies of water. In addition, the
required lot area shall not be in marsh or permanently or intermittently inundated below an ele·
vation of six (6) feet above mean sea level; provided, however, that in the case of the R-1 District
nor more than forty (40) percent of the required
area and in the R-2 District not more than twenty
(20) percent of the required area may be'in marsh
or permanently or intermittently inundated or
located below an elevation of six (6) feet above
mean ·sea level.

rear of the lot between inner side yard linea,
ezcept that in the cue of through Iota, and
corner Iota there will be no rear yards, but
only front and aide yards.

Yard, side. A yard eztending from the rear
line of the required front yard to the rear lot
line, or in the absence of any clearly defined
rear lot line to the point on the lot farthest
from the intersection of the Jot line involved
from the public street, except on through Iota,
side yards shall extend from the rear linea of
required front yards.
Yard, special. Any yard so placed or
oriented that neither the term side yard or
rear yard clearly applies.

(b) Lot width. The width of a zoning lot shan be
determined· by measuring across the rear of the
required front yard; provided, however, the street
line width of a zoning lot shall be determined by
measurement across the width between the side
lot lines of said zoning lot at the points where
they intersect the street line. Said street line width
shall not be less than eighty (80) percent of required minimum lot width. Exception: In the case
of lots on the turning circle of cui-de-sacs or at
points of street curvature where the radius at the
right-of-way line of the street (or a circle approximately following the right-of-way line and inter·
secting the foremost points of the side lot lines) is
less than ninety (90) feet, the eighty (80) percent
requirement shall not apply. The diagrams below

Zoninr lot. A lot or any portion thereof, or
contiguous lots of the same ownership within

a single zoning district, which are to be used,
developed or built upon as a unit. Fot the
purprJse of this definition, lots of the same
ownership separated solely by an alley of no
more than twenty (20) feet in width and by a
distance not exceeding the width of the alley
shall be considered contii\JOUI. (Ord. No. 549;
Ord. No. 556; Ord. No. 576; Ord. No. 579; Ord.
No. 586; Ord. No. 599; Ord. No. 602; Ord. No.
711; Ord. No. 712; Ord. No. 729; Ord. No. 796,
8-15-77; OrcL No. 798, 8-15· 77; Ord. No. 849,·
4-17-78; Ord. No. 915, 12-18-78; Ord. No. 923,
2-26-79; Ord. No. 972, 7-16-79; Ord. No. 1007,
11·26-79; Ord. No. 1065, 8-11-80; Ord. No.
1133, 12-8-80; Ord. No. 1157. 3-23·81; Ord.
~o.1166,4-27-81;~.~o.1221,9·28·81;~.~o.

•Edi&or•a Do&e-Oni. No. 1124. adop&ed I& 2. 1980. amen&kd
the article Litle to read u 1et out above. Prior to ameDdment.
the article wu applicable "within varioua distric:ta.. ••

1242, 11-23-81; Ord. No. 1298, e.28-82; Ord. No.
1333, 9-27-82; Ord. No. 1349, 12-20-82)
Supp.No.l
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subdivisions or other groups of uses or
structures; provided that the term "private
utilities" shall not include cesspools, individ·
ual household septic tank systems, individual
household aerobic units, and individual water
supplies.

premises on which the sign is located;
provided, however, that flags and insignia of
any government or nonprofit organizations,
except when displayed in connection with
commercial promotion, shall not be included
in the application of the regulations herein.

Public open space. That part of the net lot
area which is open and unobstructed from ita
lowest level to the sky except for roof eaves
and overhangs. Any ·area used for parking or
maneuvering of automotive vehicles or storage of equipment or refuse shall not be
deemed open space.

Signs, number. For determining number,
one sign"shall be considered to be a display or
device containing elements organized, related, and composed to form a unit. Where
matter is displayed in a random manner
without organized relationship of units, where
strings of lights or pennants are used, or
where there is reasonable doubt about the
relationship of elements, each element, light
or pennant .shall be considered a single sign.
Double-faced signs will· be counted as a single
sign provided that the faces are parallel or
are not separated by an angle greater than
fifteen (15) degrees and are part of the same
structure.

Recreation space. Open space for both
passive and active recreation. Passive rec·
reation facilities include outdoor sitting areas
in the form of sundecks, balconies or roof
gardens, shaded areas along walkways or
portions of walkways overlooking open areas.
Active recreation areas include but are not
limited to pedestrian ways located and
landscaped to provide for strolling activities,
tennis courts, swimming and boating areas,
shuffleboard courts, bridle paths, play lots,
playgrounds and playfields.
Retaining wall. Any wall which function is
to resist the lateral displacement of any
material.
Roof level. The highest point of the coping,
not including any parapet or facade, of a flat
roof or the deck line of a mansard roof or the
average height of the highest gable of a pitch
or hip roof.
Rooming house. A building or group of
attached or detached buildings containing in
combination three (3) to nine (9) lodging units
for occupancy for weekly or longer periods
with or without board, 88 distinguished from
hotels and towist homes in which rentals are
1enerally for dally or weekly periods and
occupancy is by transients.
(

·s

'-·''
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Servant• quarter•. Dwellin1 or lodging
units for domestic servants employed on the
premises.
Sign. Any device designed to inform or
attract the attention of persona not on the

Signs, surface area. The surface area of a
sign shall be computed as including the entire
area within a parallelogram, triangle, circle,
semicircle or other regular geometric figure,
including all of the elements of the matter
displayed, but not including blank masking,
frames or structural elements outside the sign
surface and bearing no advertising matter.
The· surface area of each face of a doublefaced sign shall count to total sign area
permitted.
Sound level meter. An instrument standardized by the American Standards Association, used for measurement of the intensity of
sound, and calibrated in decibels.
Steady-state vibrations. Earthbome oscillations occurring more than one hundred (100)
times per minute.
Street. A vehicular way (which may also
ee"e iD part 88 a way for pedestrian traffic)
whether called street, highway, thoroughfare,
. parkway, throughway, road, avenue, boulevard, lane, place, alley, mall or otherwise
designated.

Street, arterial or major •treet. A street used
by or designated primarily for fast or heavy
2473
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(b) Is clearly iDcidental to, and customarily
found iD connection with such· principal

uae, ud

(a) Adjuating and repairing brakes;·
(b) Emergency wiring repaira;

(

(c) Ia operated ad maintaiDed substantially

(c) Greasing and lubrication;

for the benefit or convenience of the
owners, occupanta, employees, customers,
or visitors of the zoning lot with the
principal uae.
Alleya. Alleys are minor ways used primarily for vehicular access to the rear or side of
properties otherwise abutting a street.·

(d) Grocery stores, carry-out food stores and
similar convenience goods, provided that
gasoline pumps are protected from traffic
circulation by walla, posts, or other
similar barriers; and provided further
that restrooms are available on site and
that an attendant for the gasoline pumpa
is present at all times;

Arcade. A contiguous area with access to a street
or other public way, which is open and unobstructed
a height of not less than twelve (12) feet. is accessible to the public during business hours, has an
area of not Jess ihan five hundred (500) square feet
including portions occupied by building columns,
and has a minimum corridor dimension of ten (10)
feet. Such area shall not be more than three (3) .feet
above the level of the street which it adjoins. ·
AutOmobile service station.. Buildings and prem-·
ises where gasoline is supplied and dispensed at
retail, ·and where in addition oil, grease, batteries, tires and automobile accessories may be supplied and dispensed at retail, and the fol1owing
and similar· services may be rendered and sales
made:

to

(e) Motor adjustments not involving removal

of the head or crankcase; ·
(f) Parking lot as an acceaaory

use;

(g) Providing and repairins fuel pumps and

lines;
(h) Provision of cold drmb, packaged fooda,

tobacco, and similar convenience goods
for gasoline supply station cuatomera,· but
only as accessory and iDcidental to the
principal operatiou;
(i} Provision of road mape and other in-

formation material to customers; provi·
sion of restroom faciliti•:

'·

Supp.No.U
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
CARTER R. ANDERSON, ET AL

.

Plaintiff

.

v.

AT LAW NO. LA-1,300

BOARD OF ZONING APPEALS OF
THE CITY OF VIRGINIA BEACH

.

Defendant
RESPONSE TO REQUEST FOR ADMISSION
NOW COMES your Defendant, Board of Zoning Appeals of the
City of Virginia Beach, by counsel, and by way of special
appearance objects to the Request for Admission filed by the
Plaintiffs on September 4, 1984, on the grounds that the rules of
discovery do not apply to appeals filed from the Board of zoning
Appeals via§ 15.1-497, Code of Virginia, 1950, as amended.
BOARD OF ZONING APPEALS OF THE
CITY OF VIRGINIA BEACH

R. J. Nutter, II
Assistant City Attorney
Municipal Center
Virginia Beach, Virginia 23456
CERTIFICATE OF MAILING
I hereby certify that on this 2nd day of October, 1984,
I mailed a true copy of the foregoing Response to Request for
Admission to Edward T. Caton, Esquire, Post Office Box 42,
Virginia Beach, Virginia, 23458, counsel for the Plaintiffs, and
·~-Grover

~ '• t f
:L.}·~

C. Wright, Jr., Esquire, Post Office Box 51, Virginia

Beach, Virginia, 23459, counsel folie Intervenor.

~~

OCT 3

•.-
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VIRGINIA: IN THE CffiCUIT COURT FOR THE CITY OF VIRGINIA BEACH
CAR~ER

R. ANDERSON, et al,
Plaintiffs,
AT LAW NO. LA-1,300

v.
BOARD OF ZONING APPEALS OF THE
CITY OF VIRGINIA BEACH, et al,
Defendants.

PLAINTIFFS'
MEMORANDUM OF LAW
TO: Honorable H. Calvin Spain, Presiding Judge:
FACTS
This action comes before this Court pursuant to a Petition for Writ of
Certiorari filed by the plaintiffs pursuant to §15.1-497, Code of Virginia, 1950,
as amended. The proceeding, itself, is an appeal from the decision of the Board
of Zoning Appeals of the City of Virginia Beach denying the appeal of the
plaintiffs which appeal alleged that the building permit issued to the defendant,
Neptune Associates, building permit number :r'07306, was in violation of the
Zoning Ordinance, and accordingly, void. The Appeal was pursuant to §15.1-496.1,
Code of Virginia, 1950, as amended. Basically, the law suit involves the issuance
of a building permit to the developers of the Ramada Inn at 56th Street for
a reconstruction and enlargement of the existing hotel. The property on which
the hotel is located is zoned H-1; however, the existing hotel was built prior
to the property being zoned H-1, and the structures themselves, their setbacks
and the existing parking all is non-conforming under the existing, H-1 zoning.
The use, itself, is conforming. The plaintiffs, owners of real estate adjacent
to and in the general vicinity' of the Ramada Inn; specifically, Mr. Anderson,
who lives at 404 -

58th Street; Mr. Hofheimer at 104 -

60J~~Pu

Law Offices

;ATON &KOCH, P.C.
~irginia

Beach, Virginia
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Masterson at 103 - 58th Street; Mr. and Mrs. Pichel at 112 - 55th Street; Mr.
Salop at 470 Goodspeed Road; Mrs. Smith owns a cabana immediately adjacent
to the hotel on its north side; and Mr. and Mrs. Lewis own the first home
immediately adjacent to the hotel on its south side. All were concerned that
the development of the hotel proceed in such a manner that it fully complied
with the Zoning Ordinances of the City of Virginia Beach. In mid-July, counsel
for the plaintiffs was requested to determine what progress was being made
by the developers, Neptune Associates, towards commencing construction of
the new hotel. Counsel checked in the last week of July with the Department
of Permits and Inspections and discovered that a foundation permit for the
structure had been issued on July 6, 1984. Counsel immediately reviewed the
approved Site Plan for the structure and found numerous deficiencies and
violations of the Zoning Ordinance which are in the Appeal to the Board of
Zoning Appeals. As the thirty (30) days had not expired as provided by §15.1-496 •.1,
your plaintiffs filed an administrative appeal to exhaust their administrative
remedies to the Board of Zoning Appeals to have the building permit revoked
as being issued for a project that violated pr?visions of the Zoning Ordinance
of the City of Virginia Beach. The matter proceeded onto a hearing before
the Board of Zoning Appeals, the transcript of which hearing is fully reflected
in their return of the Board subject to, however, typographical errors.
LAW AND ARGUMENT
I.

THE PLAINTIFFS PROPERLY PERFECTED AN APPEAL PURSUANT

TO §15.1-496.1, TO THE BOARD OF ZONING APPEALS.
The defendants herein are attempting to foist upon this Court a strained
argument of jurisdiction that

turns the doctrine of the exhaustion of

administrative remedies on its head, and which would be contrary to any clear
reading of the companion State statutes, §15.1-496 through §15.1-496.3, Code
-2-

1.28

of Virginia, 1950, as amended. The clear import of the argument of the Board
and the defendant, Neptune Associates, results in the City of Virginia Beach
being the only City in the State of Virginia where there is not administrative
appeal of a decision of an issuance of a building permit due the strained effort
by the defendants to basically sever the Zoning Office and its functions from
the process of the issuance of a building permit which building permit, as the
Court will see, is th.e public's only way of having notice that the review process
of the City has been completed, and the authorization to build has been given.
The fiction of the severance of the Zonoing Officer from the Department of
Permits and Inspections and its responsibilities for issuance of a building permit
is immediately shown by a review of pertinent documents in this case. It is
not even clear, as the City assumes, that Mr. Janezeck is the "Zoning
Administratorn provided for by statute. Actually, Mr. Janezeck refers to himself
as "Zoning Officer".

As he works within the Department of Permits and

Inspections, his immediate superior, Robert Lohr, Director of Permits and
Inspections, actually better fits the role of Zoning Administrator who, as the
statute indicates, may hold other positions within the City Administration.
Mr. Janezeck's letter of April 3, 1984, notifying Mr. Pender of the Ramada Inn
that a stop work order had been issued pursuant to §15.1-496.1 of the Code of
Virginia, is written on the letterhead of the Department of Permits and
Inspections where, in fact, Mr. Janezeck's office is located as an integral part,
a copy of that letter is attached to this Memorandum for the Court's inspection.
The actual permit to build, a copy of which is attached hereto dated July , 1984,
reflects in the left-hand column a place for Permits and Inspections to sign
off with the zoning and setbacks. Attached hereto is a copy of the pertinent
portions of the De Bene Esse depositions of Robert R. Lohr, Director of Permits
and Inspections, Mr. Janezeck's immediate superior, which depositions are part

-3-

129
/&

of the official record of the proceedings Charles S. Davis, et al, Plaintiffs,
v. Thomas Muehlenbeck, et al, Defendants, in Chancery No. CH-3335, which
was lately pending in this Court in the summer of 1983, wherein Mr. Lohr testifies
at page 4 of the depositions in response to the question, "What is the function
of your position with the City, what is your job?" Answer: "As far as building
·permits are concerned, we issue all the building permits. We administer the
Zoning Ordinance." (Deposition at Page 4, Lines 7 through ll.) It should be
clear from these documents what role Zoning Administration, an integral part
of the Department of Permits and Inspections, plays in the issuance of a building
permit.
The defendants' position is quite simple, they assert that the only remedy
for a citizen to challenge the issuance of a building permit in violation of the
Zoning Ordinance is, pursuant to §15.1-496.3, by way of suit in the Circuit Court.
They assert that §15.1-496.1 cannot be utilized to challenge the issuance of a
building permit in violation of the Zoning Ordinance, only from some decisions
of the Zoning Administrator which the public never has the opportunity to know ·
about. Such a position does not even make

g~od

sense. Why would the public

be given an opportunity pursuant to statute for an administrative appeal, if
there was no way for the public to determine when a decision had been made;
the statute was not just enacted for the developer. The defendants tell us that
Mr. Janezeck reviewed the proposed Site Plan for the reconstruction of the
Ramada Inn as early as January of 1984; and that he had completed his review
of the Site Plan by May 30, 1984. These are the decisions that the Board of
Zoning Appeals says appeal may be taken from in thirty (30) days. Thirty (30)
days from May 30, 1984? Thirty (30) days from January, 1984? Thirty (30)
days from when, within Mr. Janezeck's mind, the plan was determined to have
met the requirements of the Zoning Ordinance? Must someone sit down in front

-4-
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of Mr. Janezeck's office each day and ask him has he made up his mind? With
this in mind, review of the applicable statutes is appropriate.
The defendants implicate that the procedure followed by the plaintiffs
under §15.1-496.1 is something new and unusual. Actually, this procedure was
first enacted by the Virginia Legislature in 1926 and has existed in various forms
since that time. In 1966, the language contained in §15.1-496 through §15.1-497,
obtained basically their current from with some minor exceptions in wording;
i.e. the inclusion of the terms "variance, etc." §15.1-496, as enacted in 1966,
contained verbatim, basically, the language now contained in §15.1-496, §15.1-496.1,
§15.1-496.2 and §15.1-496.3. This is important for the sections should be read
as a whole and should not be singularly excerpted and treated as though they
existed apart from. their sister sections. In 1975, this division of §15.1-496 into
the various subsections was made for the purposes of clarity, but the wording,
as we have noted, was, in material respects, the same as the 1966 enactment
of §15.1-496. The Appeal of the plaintiffs to the Board was based

o~

the current

§15.1-496.1 which is the verbatim language that was contained in the second
paragraph of former §15.1-496 until separate paragraphs were given separate
headings in 1975, and the section was further strengthened, in our regard, by
the 1983 amendment. The pertinent portion of that section states:
An appeal to the Board may be taken by any person aggrieved
or by any officer, department, board or bureau of the county
or municipality affected by any decision of the Zoning
Administrator or from any order, requirement, decision
or determination made by any other Administrative Officer
in the administration or enforcement of this article or
any ordinance y,ursuant thereto (this wording added by
1983 amendment. Such appeal shall be taken within thirty
(30) days after the decision appealed from by filing with
the Zoning Administrator and with the Board, a notice
of appeals specifying the grounds the refore •.•
§15.1-496.1, Code of Virginia, 1950, as amended.
In this case, the decision which is appealed from is the issuance of the

-5-
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building permit on July 6, 1984, and the Appeal was filed well within thirty
(30)

~ays

of its issuance. It would appear to any person upon a clear reading

of this statute, that the plaintiffs' Appeal was proper. The plaintiffs are,
obviously, parties aggrieved as defined by the Supreme Court in the case of
WANV v. Houff, 219 VA. 57 (1978), which defines such a person as one who
owns or lives on property within the zoning district or in close proximity to
the alleged structure that is built in violation of the Zoning Ordinance. The
procedure which the plaintiffs have followed has been implicitly approved
by the Supreme Court in the same case, WANV v. Houff, Supra at 61, wherein
it states:
Counsel for WANV points out that appellees could have
proceeded under Code §15.1-496.1 and under §9.4 of the
Zoning Ordinance of Rockbridge County to appeal the
decisio~ of the Zoning Administrator to the Board of Zoning
Appeals of the County •..
In the Houff Case, the decision was the issuance of a building permit for a
radio tower.
The entire issue of a private citizen's right to enforce the zoning laws
is the

su~ject

of a lengthy law review article which is quite instructive. While

the law review article was based on §15.1-496 before it was separated into
the separate headings of §15.1-496, §15.1-496.1, §15.1-496.2, §15.1-496.3, as noted,
the wording of §15.1-496, before its splitting up into these various subparagraphs,
was virtually identical. The law review article, "Zoning Laws: The Private
·Citizen, As An Enforcement Officer11 , University of Richmond Law Review,
Volume 9, at pages 483 through 5ll, touches most every issue raised procedurely .
in the plaintiffs' Appeal. I would urge the Court to read this article; and
accordingly, have appended, for the Court's convenience, a copy of the law
review article along with a copy of the WANV v. Houff Case, §15.1-496 prior
to its amendment, as well as the existing §15.1-496.1 through §15.1-496.3 so
that an exact comparison can be made and v.erified that the language is

-6-
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substantially the same. As pointed out by the article, the entire purpose of
this section, §15.1-496.1, is to enable there to be some administrative remedy
within which grievances can be aired and the issues, hopefully, resolved without
resort to Court action. It is in accordance with the already well-established
common law doctrine of the exhaustion of administrative remedies. It is true
that the plaintiffs could have immediately filed suit pursuant to §15.1-496.3
at the time they filed their administrative appeal; however, the plaintiffs
felt the deficiencies so glaring in the failure of the project to comply with
the Zoning Ordinance, that an administrative proceeding was appropriate both
as, hopefully, a least expensive and more immediate solution to the deficiencies;
and furthermore, to develop a record. Also, it was the opinion of the plaintiffs
that the Court would look with more favor upon an individual who attempted
to exhaust fully their available administrative remedies rather than just jumping
in and filing a law suit.
The defendants have objected to the timeliness of the filing of the Appeal
on the basis that the Appeal must be filed within thirty (30). days of the decision
of the Zoning Administrator, in their eyes,

a~

internal decision of the Zoning

Office within Permits and Inspections. As pointed out above, it is a rather
incredible position to assert that someone would be forever barred from their
administrative remedy unless they sat in the Zoning Office and waited and
watched for a stamp to be affixed to a Site Plan or a letter to be written to
a developer.

Obviously, the only way the public knows about the approval

of a project, is when a building permit is posted. To hold that is the approval
of the Zoning Office within the Department of Permits and Inspections from
which the thirty (30) day time period runs would then effectively deny the
utilization of this chapter for most purposes. The defendants say, "Well, it's
not fair. The developer would only have thirty (30) days from the time he

-7-
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was notified by Mr. Janezeck to appeal, why should not the public have the
same burden?"

Well, first, the public isn't notified; secondly, if that were

the case, why bother with having §15.1-496.1 at all? The developer is given
the right to appeal from any adverse ruling by

§15.1-~95

and §15.1-496, which

provides for the application of a variance. What we are talking about here
is not a variance but an appeal which is specifically provided for by §15.1-496.1.
Furthermore, it is not uncommon for there to be numerous notations on a Site
Plan required before a building permit is issued; and obviously, the approval
of any department can be rescended anytime up until the issuance of the building
permit. Accordingly, as is well reasoned within the University of Richmond
Law Review article at page 498, the decision contemplated to be challenged
is the issuance of the building permit itself. This was also clearly, implicitly
recognized in the WANV v. Houff Case, which case specifically made reference
to the issuance of a permit. This is also implicitly recognized in Judge Barrow's
decision in Davis v. Muehlenbeck, in Chancery No. CH-3335, wherein he
mentions, "period for appeal of the grant of the permit". Opinion at page

4.
This interpretation is all the more confirmed by a reading of the companion
statute, §15.1-496.3. This is the section that the defendants assert is the only
section that allows the appeal of the issuance of an unlawful building permit
in violation of the Zoning Ordinance. Such a reading of this statute is incorrect
and contrary to the entire history of these particular sections. This section
deals with the filing of a law suit upon the issuance of a building permit that
is alleged to be in violation of the Zoning Ordinance. This section, in providing
that where a building permit is issued and suit is subsequently filed to stop
the construction as in violation of the Zoning Ordinance by a person who did
not have actual notice of the issua:11ce of the permit, goes on to state, "Though

-8-
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no appeal was taken from the decision of the Administrative Officer to the
Board of Zoning Appeals". This section presupposes that decision to be the
approval of the building permit.
Perhaps just as importantly, §15.1-496.1 was amended in 1983 to erase any
doubt on this issue wherein the first sentence of §15.1-496.1 was changed to
·include the appeal made by any Administrative Officer.
An appeal to the Board may be taken by any person
aggrieved or by any officer, department, board or bureau
of the county or municipality affected by any decision
of the Zoning Administrator or from any order, requirement,
decision or determination made by any other Administrative
Officer (emphasis added) in the administration or
enforcement of this article or any ordinance adopted
pursuant thereto•••
The remaining portion of the statute remained unchanged. The defendants
say, "But, City Code §106 only says Zoning Administrator". This Court is
well aware that the City Code must parallel State Law, and the City cannot
deprive the citizens of the City of Virginia Beach of an administrativP. appeal
granted by statute. The Comprehensive Zoning Ordinance §106 has just not
been conformed to the 1983 amendment.

Lastly, the plaintiffs do not understand how the Board can now come before
this Court and say they were without jurisdiction when they heard the matter
and granted relief to the defendant, Neptune Associates.

The defendant,

Neptune Associates, admitted before the Board that its Site Plan and the building
permit on which it was issued contained an illegal oceanfront setback in violation
of the Zoning Ordinance. They requested that they be allowed, at that late
date, to amend the permit to provide for a thirty-five (35') foot rear yard
setback. How can the Board, on one hand, grant relief and not have jurisdiction?
Accordingly, for all the reasons above stated, your plaintiffs would move this
Court to dismiss the defendants' motion to dismiss on jurisdictional grounds,
-9-
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which the plaintiffs feel to be a "red herring" designed solely to call the Court's
attention aw.zom the clear violations of the Zoning Ordinance in the proposed
construittio of the Ramada Inn at 56th Street.

-. A -·

CARTER R. ANDERSON, et al

,[V~

~C~A~T~O~N~&~K~O~C~H~,~P~.C~.-----------

By Counsel

2508 Pacific Avenue
Post Office Box 42
Virginia Beach, Virginia 23458

CERTIFICATE OF MAILING
I hereby certify that I have mailed a copy of the foregoing Plaintiffs'
Memorandum of Law to Grover C. Wright, Jr., Esquire, 303 Beach Tower,
3330 Pacific Avenue, Virginia Beach, Virginia 23451; and R. J. Nutter, II,
Assistant City Attorney, Office of the City Attorney, City of Virginia Beach,
Municipal Center, Virginia Beach, Virginia

23456-9002 this

~-tJ

day of

I
~1·
lC,{bl.-

October, 1984.

EDWARD'T. CATON
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lAM NO. B~l.
1·81AEV 12182J

::F:2 -- . 2f

1
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1 • 1 1

•

1

-

-

-

• __

OEPAAT~•o::NJ.R~rN~E:~~~~v~~~~SPECTIONS

19

.

UfjUb

427-4211

understand this Permit Is granted ONLV for the work shown on the
falsification, misrepresen\a\io~e -Jr misleading informat
iv

\RY

Lot No. ----------.. Bfck
subdivision _ _ _ _,_/'L_._...

Sec

1_\J...c;~~J-~..,,_..;.~~--:Io;-.,::/1c£;.....;,______

AFTER COMPLETION OF WORK BUILDING WILL BE:
FOR SALE--· E R RENT- CCC

/

ED BY OWNER ~J-;,1'11--------...,...----~--------
_ _ _ ll _ __

FORUSEASA~~~~~~~~~~~~~

Side----------Side Corner - - - - - - - - -

/

I hereby certify that 1am the owner or that I have the authority in behalf
of the owner to make the foregoing application, that the application is
correct, and that the construction will conform to the regulations in the
Building Code, Zoning Ordinance, other City Ordinances.
CERTIFICATE OF SE AND OCCUPANCY is required prior to use of this
structure.

TYPE OF WORK TO BE DONE

_yf[ew, _ Alteration, _ Addition, _ Repair, _ Move, Demolish

DESCRIPTION OF BUILDING

INSPECTION§J

No. of Floors - - · No. of Rooms _ _, No. of Bedrooms - - ·

Foundation:

.JI

_, _.,//

7~"'-rV t,'od ~ ~

No. of Porches - - ·

PLUMBING FACILITIES
No. of Bath 3 pc. - - - - - - Well

1 f-r;;.

_,..~...~-l?9--:-ll:..a..---

No. ol Bath 2 pc.

City Water

No. of Kitchen Sinks

Septic Tank .•

No. of Other Fixtures - - - - City Sewer
TYPE CONST.

HEATING

Framing:.--------------------

L'*) P7
U&/lt:;j

ROOF

ROOFING

Insulation:--------------------

WOOd Frame_
Block·-·-·--Brick Veneer
Other
FOUNDATIONS

Concrete

Final=---------------------Air Cond.
FLOORS

Wood _ __

Block---- Concrete
Tile

Aluminum _

13?

City o f Virgir'1ia. Beach.

MUNICIPAL CENTER
VIRGINIA BEACH, VIRGINIA ZJ.M-IOOZ

DEPARTMENT OF PERMITS AND INSPECTIONS

August 3, 1984
Mr. David Pender
Ramada Inn
5306 Atlantic Avenue
Vir.ginia Beach, Virginia 23451
Re: Building Pennit #T-7306 - Foundation .. Only
;...~amada Inn

•

Dear Mr. Pender:
At approximately 3:15p.m., on August 1, 1984, an appeal was filed with this
office requesting denial of the building permit which was issued on July 6,
1984 for the foundation of the proposed Ramada Inn.
This appeal alleges certain violations of the Comprehensive Zoning Ordinance
as adopted by City Council and applied by this office.
Section 15.1 - 496.1 of the Code of Virginia, 1950, as amended, requires the
Zoning Administrator to stay all proceedings until .the appeal is heard. This
hearing will be scheduled for September 5, 1984. Further information in reference
to the public hearing will be forthcoming in the near future.
While it has not been detenmined that the appeal has any merit or is properly
filed, this action is required by law.
If you have any questions, please feel free to contact this office.
Neptune Associates, a Limited Partnership
Very truly yours,
by Resort Motor Inns, Inc.

fbh-=
~
~~ ..Janezeck

Zoning Administration Officer

Received:

PAJ:rsm
cc: Thomas H. Muehlenbeck
Charles Salle'
E. T. Caton
Leo J. Martone &Company

Robert R. Loher
Grover Wright
Thomas Broyles
R. J. Nutter
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Oc.:~ ~;:m

David Pen e~ res1dent
General Partner

-

VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH
I

: ../

•
CHARLES

s.

.

DAVIS, et al,

Plaintiffs,

.:
:
:

v.

IN CHANCERY

NO. CH-3335.

.
.

THOMAS MUEHLENBECK, et al,

Defendants.

:
:

DE BENE ESSE DEPOSITION UPON ORAL
EXAMINA~ION

OF ROBE§T" R. LOHER.

August 16, 1983

10:00 A.M.

Virginia Beach, Virginia

APPEARANCES :

Hudgins,·Ege, Johnson and O'Brien,
by William R. O'Brien, Esquire,
counsel.for the plaintiffs.
Caton and Koch,
by Edward T. Caton, III, Esquire,
and Barry R. Koch, Esquire,
counsel for Seven A Corporation,
Benlea Investment Corporation,
William J. Davenport, III, and
Cynthia M. Davenport.
McCardell, Donnelly and Simpson,
by J. Brian Donnelly, Esquire,
counsel for N. Joseph Dreps,
Elizabeth H. Dreps, Sarah H. White,
Rolfe D. White, Alan D. Gaskins,
and Luann c. Gaskins.
~

Mc£raw &.. Associates
CERT1P'III:D 8HORTHAND REPORTERS
P.O. BOX 22G1
VIRGINIA BEACH. VIRGINIA 234180
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I
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1

APPEARAUCES (continued) :

Michael Soberick,· Esquire,
counsel for Thomas Muehlenbeck,
,Robert Scott, and Robert R. Loher.

2

·-

3
4
5

8

-----ooo-----

7
8
9

De bene esse deposition upon oral examination of
Robert R. Loher, taken before Jesse

Public for the Commonwealth of Vlrqinia at Large, pursuant to

11

agreement, on August 16, ·1983, at 10:00 A.M., in the Operatior

12

Building, Municipal Center, Virginia Beach, Virginia, and

13

these in accordance with the Rules of the Supreme Court of

14

Virginia, 1950, as amended.

16

-----ooo-----

0

•
:•

17

...

18

""!

19

•
~
•

20

0
0

0

..••
~

0

u

.
..
0

~

McCraw, RPR, a Notary

10

15

..,_

s.

21

z
Ill

22
23
24

c

25
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3
1

ROBERT R. LOHER, called as a witness on behalf of

2

Seven A Corporation, et al, havinq been first duly sworn, was
I

3

•

examined and testified as follows:

4

MR. KOCH:

5

This de bene esse deposition

6

is taken by agreement of counsel.

7

filinq.

Waive the

8

DIRECT EXAMINATION

9

10
. 11

BY MR. KOCH:

12

~

State your name for the record, please.

13

A

Robert R. Lober.

I

14
16
16

~

What is your occupation and position with ./

the City of Virginia Beach?
~

I am the director of the Department of

0

•
a
•0

17

.

18

~

How long have you been in that post?

a

19

A

Approximately seven years.

0

20

~

Are you familiar with the Riverpoint Forest

A

Yes, sir.

~

When did you first become aware and have

~

.
0
0

Permits and Inspections for the City of Virginia Beach.

~

0

~

•••
:

•

0y
0

c

21

condominium?

Q

z
~

-

22
23

24
25

anything to do with the

R~erpoint

city approval process?

14~

Forest condominium in the

R. R. Loher - Direct
~

1
2

Sometime back in '82 when Mr.
, Etheridge came in first and

3

inquired about being able to develop it and the amount of

4

units that could be put on it and so forth.

5

meetings and conversations about it.

6

don't know; sometime in '82.

~

~

7

8

the city?

The exact dates, I

What is the function of your position with

As far as building permits are concerned,

10

we issue all the building permits.

11

ordinance.
~

12

We had several

What is your job?
~

9

We administer the zoning

Did there come a time when application was

13

made for a building permit for Riverpoint Forest condominium,

14

the individuals owning the property there?
~

15
16

.•

Humm -- I don't remember the exact date.

Yes, sir.

After the approval was obtained

they applied for a permit on ~Y the 3rd of '83.

0

••

17

~

Who applied for that permit?

...

18

A

w.

19

~

Davenport?

20

A

On that date, 5/3/83.

21

~

Were there any subsequent building permits

23

A

One to N. J. Dreps on June 7th of '83.

24

~

Going bacf to.the Davenport b~ilding permit

!

0
0

J. Davenport.

0

.,z

,;
II:
z

e

c

•

0

"'
Q

c

"•

Ill
~

22

25

Nhen was it issued?

issued?

which you indicate was issued on May 3, 1983, was aqyone in
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CODE OF VIRGINIA
§15.1-496
(1966 - 1975)

143

§ 1SJ...;.;.S.l

COUNTIES, CITIES AND TOWNS

Lake ~~":'it· •· Standing. 211 Va. 733, 180 &eats in the third paragraph of subdivision (b)
iD order to sustain its request !or a variance.
S.E.2d s: ·:.r.Il
Boari z:r.:sa coDalt!er each case oa ita Tidewater Util. Corp. v. City ol Norfolk, 208
merlta. -I: -!ttermininc whether a variance Va. 705, 160 S.E.2d 799 (1968).
for a pa..-:::::sr piece of property shall be
Sewace di1posal plant eDtltled ta variance.
srantecl ::t ~snl must consider each case on - A sewage dispos:al plant, a nonconCorming
its OWD i'f'C".:l:U facts or merits. In the use under a city zoning ordinance, was required
pertorm&:or \l{ this duty the board is elothl'd to expand its slud~c dryin~t beds in order to
with disc:t:l::21'). power, but this power must meet standards in•posed by the State Water
be exerC:..~ iat~Uigently, fairly, within the Control Board. It was held that the plant was
domain o! r~.u,,n, and not arbitrarily. Azalea entitled, as a matter oC law, to a variance !rom
Corp. v. 0~ .,{Richmond. 201 Va. 636, 112 the terms or the ordinance, since a strict
S.E.2d S6:! tl~tll: Board of Zoning Appeals v. application or the zoning ordinance produced
Fowler, ~1 \·s. 942. 114 S.E.2d 153 (1960).
undue hardship approaching conliscation, such
Fiaucid Ia... 1taad.lac alone, caaaot hardship not shared generally by other
eeubllab aa esuaonlliaary or esceptioaal properties in same &oning district, a variance
lituatloll or w.hhip approaching conliseation would not be a detriment to adjacent property,
IUICicient tal justify the lf&nting or a variance and the character of district would not be
of a zoaic' ~ul:ation, but it is a factor or an changed, and a variance would not adversely
element to be t:l.ken into consideration and affect the health, saCety or general welfare of
ahould not br ignored. Azalea Corp. v. City of the neighborhood, but would do substantial
Rich moad, ~~ \"a. 636, 112 S.E.2d 862 (1960).
justice and be in harmony with the intended
The provision• of the Jeconcl paracrapla of spirit of the zoning ordinance. Tidewater Util.
1ub.Uvisioa (b) an 1tatcd iD the diajuctive. Corp. v. City of Norfolk, 208 Va. 705, 160 S.E.2d
ThereCore. 2PJ"~tllnnt was required to show one 799(1968).
of leveralaitu~tions which would unreasonably
PaUun 1o craut variaDce held ahuae ot
restrict the u•~ of its property in addition to diacretioa. Azalea Corp. v. City of Richmond,
satisfying th~ three specifically enumerated 201 Va. 636, 112 S.E.2d 862 ( 1960).

· I 15.1-.&95.1: Not set out.
Code Commission aote. - This section,
relating to ~r.soms who may make application
for variances. :SIJ'•d:ll exceptions or rezoning in
counties h:1vinac " population of more than
27,300 but le~s than 21,600, was added to the
Code by cbnptcr .&81 of the Acts of 1966. In

furtherance of the general policy or the
Commission to include in the Code only
provisions having general and permanent
application, this sectiun, which is limited in its
purpose and scope, is not set out here, but
attention is ealled to it by this reference.

§ 15.1-496. Applications lor special nceptions; appeals to board;
proceedings to prevent construction of building In violation or zoning
ordinance. - Applications for special exceptions may be made by any

property owner, tenant, government official, department, board or bureau.
Such application shall be made to the zoning administrator in accordance with
rules adopted by the board. The application and accompanying maps, plans or
other information shall be transmitted promptly to the secretary of the board
who shall place the matter on the docket. No such special exceptions shall be
authorized except after notice and hearing as required by§ 15.1-431. The zoning
administrator shall also transmit a copy of the application to the local
commJss1on which may send a recommendation to the board or appear as a
party at the hearing.
An appeal to the board may be taken by any person aggrieved or by any
officer, department, board or bureau of the county or municipality affected by
any decision of the zoning administrator. Such appeal shall be taken within
thirty days after the decision appealed from by filing with the zoning
administrator, and with the board, a notice or appeal specifying the grounds
thereof. The zur.ing administrator shall rorthwith transmit to the board all the
papers constituting the record upon which the action appealed from was taken.
An appeal shall stay all proceed1ngs in lurtherance of the action appealed !rom
unless the Z'Jning administrator certifies to the board .that by reason of facts
stated in tt.e certi!icate a stay would in his opinion cause imminent peril to life
or propert:;, in which ~ase proceedings shall not be stayed otherwise th~n bf a
restraaning ,,rdcr granted by the board or by a court or record, on apphcat1on.
and on not:t:lf t11 the zoning administrator and f'or good cause shown.
187
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§ 15.1-497

CODE OF VIRGINIA

§ 15.1-497 ·- ·-

The board shall fix a reasonable time for the bearing of an application or
appeal, give public notice thereof as well as due notice to the parties in interest
and decide the same within sixty days. In exercising its powers the board may
reverse or affirm, wholly or partly, or may modify, the order, requirement,
decision or determination appealed from. The concurring vote of three
members shall be necessary to reverse any order, requirement, decision or
determination of an administrative officer or to decide in favor of the applicant
on any matter upon which it is required to pass under the ordinance or to effect'
any variance from the ordinance. The board shall keep minutes of its
proceedings and other official actions which shall be filed in the office of the
board and shall be public records. The chairman of the board, or in his absence
the acting chairman, may administer oaths and compel the attendance of
witnesses.
\\'here a building permit has been issued and the construction of the building
for which such permit was issued is subsequently sought to be prevented,
restrained, corrected or abated as a violation of the zoning ordinance, by suit
filed withil) fifteen days after the start of constructton by a person who had no
actual notice of the issuance of the permit, the court may hear and determine
the issues raised in the litigation even though no appeal was taken from the
decision of the administrative officer to the board o! zoning appeals. (Code
1950, §§ 15-828 to 15-830, 15-832, 15-833, 15-850; Code 1950 (Suppl.), § 15968.10; 1950, p. 176; 1962, c. 407; 1966, c. 256.)

I.
I

;

i,.
I

§ 15.1-497. Certiorari to review decision of board. - Any person or
persons jointly or severally aggrieved by any decision or the board· of zoning
appeals, or any taxpayer or any officer, department, board or bureau or the
county or municipality, may present to the circuit or corporatjon court of the
county or city a petition specifying the grounds on which aggrieved within
thirty days alter the filing cf thr decis~"'n in th!~ office of the board.
Upon the presentation of such petition, the court shall allow a writ of
certiorari to review the decision o.f the board or zoning appeals and shall
prescribe therein the time within which a return thereto must be. made and
served upon the relator's attorney, which shall not be less than ten days and
may be extended by the court. The allowance of the writ shall not stay
proceedings upon the decision appealed· from, but the court may, on
application, on notice to the board and on due cause shown, grant a restraining
order.
The board of zonin~ appeals shall not be required to return the original
papers acted upon by 1t but it shall be sufficient to return certified or sworn
copies thereof or of such portions thereof as may be called for by such writ. The
return shall concisely set forth such ·other facts as may be pertinent and
material to show the grounds of the df.cision appealed from and shall be
verified.
If, upon the hearing, it shall appear to lhe court that testimony is necessary
for the proper disposition of the matter, it may take evidence. or appoint a
comriiissioner to take such evidence as it may direct and report the same to the
court with his findings of !act and conclusions or law, which shall constitute a
part of the proceedings upon which the determination ol the court shall be
made. The court may reverse or affirm, wholly or partly, or may modify the
decision brought up for review.
,
Costs shall net be allowed against the board, unless it shall appear to the
court that it acted in bad faith or with malice in making the decision appealed
from. (Code 1950, §§ 15-834 to 15-839, 15-850; Code 1950 (Suppl.), § 15-968.11;
1950, p. 176; 1962, c. 407.)
Code Commissioa aote. - The cases in the
following annoLalion were decided under
pro\·isions of former chapter 24 ot Title 15, now
repealed.

The requiremeat that the petitiaa •hall be
.. preaeated to the court" wilbla thirty day•
aft.er Lhe filing of the decision, is compJ ied with
~·hera within lhe period specified Lhe petition is
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CODE OF VIRGINIA
§15.1-496
§15.1-496.1
§15.1-496.2
§15.1-496.3
(1975 - 1983)
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§"15.1-49£

•

~P.lication. in specific: cases su..a.

·111 not be contrary to the Pub~

~1 enforcement of the proVisi ~
Lt the spirit of the ordinance
))]ows:
.,
1perty was acquired in good f :··
ness, shallowness, size or 8~
t effective date of the ordin~
:onditions or other extraord~
, or of the use or development Of
::t application of the terms of U.
.sonably restrict the use of tbt
lle evidence heard by it, that the
clearly demonstratile hardsht
from a special privilege
d that all variances shall be
of the ordinance.
board unless it finds:
!! would produce undue hardship.
'f by other properties in the satnt

sh!l

t

.11 not be of substantial detriment
the district will not be changed

'Pt after notice and hearing u
~oard finds that the condition or
1ded use of the property is not of
lke reasonably practicable tht
opted as an amendme~t to the
~se such conditions regarding the
,posed structure or use as it may
' require a guarantee or bond to
md will continue to be complied

;ion or the zoning administrator.
otice and hearing as provide<\ by
·e~tio!'l of the district map where
L dJslrJct

boundary. After notice
such question, and after pu~'·
.he board may interpret the map
llrpose of the ordinance for the
(lard shall not have the power to
~ boundaries as established by
rued as granting any board the
h special exceptions as may be
1pose such conditions relating to
1y deem necessary in the public
1d to insure that the conditions
1p1ied with.
:cept after notice and hearing as
l, 15-850; Code 1950 (Suppl.), §
: 1972, e. 695; 1975, cc. 521, 641.)

§ 15.1-495.1

1979 CUMULATIVE SUPPLEMENT

§

15.1-496

1'hr 1975 amendments. - The first 1975
mcndment. inserted "or original application"
• •ar the beginning or the first paragr•ph in
~~~bdi,·ision {b), deleted "or appliralions for such
f •cial exceptions as may be authorized in the
'~inanre" at the end of lhe firsl sentence in the
paragraph of subdivision (c) and del<' ted the
fo;mer second sentence in that. paragraph,
.-hich empowered the board to impose conditions
Clft the permit and to require a guardntee or
bond. substituted "No such appeal shall be
t.c3 rd.. for "No such special exception rna}' be
• nted.. in the second paragraJJh of subdh·ision
and added subdivision (0. As to application of
&h~ {il'$t1975 amendment to pending litigation,
~ § 15.1-496.3.
The second 1975 amendment reenacted this
ft(tion as it stood before the first 1975
amendment without change.
The section is set out above as it appears in the
(arst 1975 amendatory acL

jurisdiction to revoke a special use permit whieb
it has granted. Board of Zoning Appeals v. Cedar
Knoll, Inc., 217 Va. 740, 232 S.E.2d 767 (1977).
The issuance of a special use permit is purely
a legislative function delegated to the board of
zoning appeals and revocable by the board of
supervisors by ordinance at any time. Board or
Zoning Appeals v. Cedar Knoll, Inc., 217 VL 740,
232 S.E.2d 767 (1977).
Self·innicted hardship, whether dellberately
or icnorantly incurred, affords no basis ror the
granting of a variance. Alleghany Enterprises,
Inc. v. Board of Zoning Appeals, 217 Va. 64,225
S.E.2d 383 (1976).
Exhaustion or administrative remediea
required. - When a landowner claims a zoning
ordinance is invalid as. applied to his specific
property, he must exhaust adequate and
available administraUve remedies before
proceeding by declaratory )udgment to make a
direct judicial attack on the applied
Law R~view.
constitutionality of the ordinance. Gayton
For article, "Virginia Natural Resources Law Triangle Land Co. v. Board of Supvrs., 216 Va.
and the New Virginia Wetlands Act,'' see 30 764, 222 S.E.2d S70 (1976).
W3Sh. & Lee L. Rev. 19 (1973). For survey of
But not application for useless '"ariance.. \·irginia law on muniripal c:or(lorations for the Landowner challenging the validity of a zoning
\"ear 1975-1976, see 62 Va. L Rev. 1455 (1976). ordinance as applied to his property need not
For article entitled, .. UJlzoning, Public Policy, apply for a variance before bs:inging his
and Fairness,.. see 17 Wm. & Mary L Rev. 701 declaratory judgment action ir the challenged
(1976).
restrictions or obligations could not be remedied
rurpose or board. etc.
by variance. Ga)"t.On Triangle Land Co. v. Board
~oards of zoning appcnls function to vary,
or Supvrs., 216 Va. 764, 222 S.E.2d 570 (1976).
'A"ilhin the confines or lhc law. specific terms of
Variance allowing total exemption not the
zoning ordinances to the end that the intent of purpose or 1ec:tlon. - When the relie! sought
lhc zoning law may be effec:luatcd. These boards constitutes a challenge to the constitutionality of
(urnil'h elasticity in the application of regulatory a zoning ordinance in its entirety, only a variance
ntcasures so that tht!y do not operate: in an providing total exemption would vindicate the
arbitrary or confiscatory and, consequently, rights asserted. But a variance releasing
unconstitutional manner. Gayton Triangle Land landowners from all the restrictions and
Co.\'. Board of Supvrs., 216 Va. 764,222 S.E.2d obligations complained of would be contrary to
s;o (1976).
·
the intended "spirit and purpose" of a
The buard is a ('fl•ature or !'talute, ttlc.
challenged ordinance, and lltereCore would be
In accurd with original. St.'C Board or 7.uning beyond the purport or lhis St:ction. Board of
At,l'cals v. Cedar Knoll, lnc:., 217 Va. 740,, 232 Supvrs. v. Rowe, 216 Va. 128, 216 S.E.2d 199
S.t~.2d 767 (1977).
(1975).
Jurh•dic:tion to rc,·oke spt'<'ial u~e permit.A ltoard of z.oning appeals does not ha\'C original

(.,_t

f:

§ 15.1-495.1: Repealed by Acts 1975, c. 641.
§ 15.1-496. Applications fur special exceptions and variances. Applications for special exceptions and variances may be made by any pro~erty
owner, tenant, go,•crnment official, department, board· or bureau. Such
a~plication ·shall be made- to tht' zoning administrator in accordance with rules
aaopted by the board. The atJplil·ation and accompanying maps, plans or other
information shall be transm1tt~d promptly to the secretary of the board who
shall place the matter on the docket to be acted upon by the board. No such
special exceptions or variances shall be authorized except after notice and
hearing as required by§ 15.1-431. The zoning administrator shall also transmit
a copy of the application to the local commission which may send a
recommendation to the board or appear as a party at the hearing. (Code 1950,
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§ 15.1-496.1

§

CODE OF VIRGINIA

§

15.1-496.3

The second 1975 amendm~nt. reenacted this
section as it stood before the first 1975
amendment without change.
The section is set out above as it appears in the
first 1975 amendiltory act.
Law Review.- For survey of Virginia law on
municipal corporation~ for the year 197~1976,
see 62 Va. L. Rev. 1455 (1976).

·a 15.1-496.1. Appeals to board. - An appeal to the board may Qe taken by
any person ag~rieved or by any officer, department, board or bureau of the
county or munac:ipality affected by any deciSion of the zoning administrator.
Such appeal shall be taken within thirty days after the decision appealed from
by filinJ with the zoning administrator, and with the board, a notice of appeal
specifyang the grounds thereof. The zoning administrator shall fortllwith
transmit to the board all the papers constituting the record upon which the action
appealed from was taken. An appeal shall stay all ~roceedings in furtherance of
tile action appealed from unless the zoning aamin1strator certifies to the board
that by reason of facts stated in the certificate a stay would in his opinion cause
" imminent ~rn to life or property, in which ease proceedings shall not be stayed
otherwise than by a restraaning order ~anted by the board or by a court of
record, on application and on notice to t.he zoning administrator and for good
cause shown. (1975, e. 521.)
I 15.1-496.2. Procedure on appeal. -The board shall fix a reasonable time
for the hearing of an application or appeal, give public notice thereof as well as
due notice to the parties in interest and decide the same within ·sixty days. In
exercising its powers the board may reverse or affirm, wholly or partly, or may
modify, an oraer, requirement, decision or determination appealed from. The
concurring vote of three members shall be necessary to reverse any order,
requirement, decision or determination of an administrative officer or to decide
in favor of the applicant on any matter upon which it is required to/ass under
the ordinance or to effect any variance from the ordinance. The boar shall keep
minutes of its proceedings and other official actions which shall be filed in the
office of the board and shall be public: records. The chairman of the board, or in
his absence the acting chairman, may administer oaths and compel the
attendance of witnesses. (1975, c:. 521.)
Law Review.- For survey of Virginia .law on
land U!Se planning for the year 1974·1975, see 61
VL L. Rev. 1769·(1975).

i
f.
f

~qt
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j!:• Review.- For article, "V"u

.a- ..un:es Law and the New Virg
--. see 30 Wash. & Lee L Rev.

~nti~~ "Challenging Exclusi
... ~_c:.es, see 10 U. Rich. L. Re-.
•·"' •oaa on appeal, etc.
-~roc:~eding betore the trial c:o'
: •
ll .ts not a bial de nov'
11 ~nses, Inc. v. Board or Zo1
f

appeals.

..i 15.1-497. Certiorari tCJ
JOintly or severally aggriev
any taxpayer or any offic
municipality, may present
specifying- the grounds on ,
the decis1on in the office o
Upon the presentation of
to review the decision of tb
the time within which a r
relator's attorney, which s:
by the court. The allowan,
decision appealed from, but
and on due cause ~hown, i
. · The board of zonmg appe
ac:ted upon by it but it sh:
thereof or of such portions
shall concisely set forth st
show the grounds of the d
··If, upon the hearing, its
for th~ ()roper ~isposition
eommtssaoner to take such
eourt with his findings of 1
fart of the proceedings upo
lJle court r11ay reverse or ~
· urought up for review.
.... ~~ts snall.not be allowec
;uaCodt 1t acted 1n bad faith 01
' . e 1950, §§ 15-834 to IS.
-~76; 1962, c. 407; 1975, e. E
. :.1'he 1975 amendment substit
~·· for .,circuit or corporation

I

I 15.1·49&.3. Proceeding~__ to prevent construction of building in violatithon
or zonin$' ordinance, - Where a building permit has been issued and e
construction of the building for which such permit was is$ued is subsequenthJ~·
BOUJht to be prevented, restrained, corrected or abated as a. violation of ~ e
zonmg ordinance, by suit filed within fifteen days after the start of constructto~
by a person who had no actual notice of the issuance of the permit, the court rna)
hear and determine the issues raised in the litigation even though no appeal ~3-5
taken from the decision of the administrative officer to the board of zon•ng

191

The 1975 amendments t
c:o!lsideration nor be interp
pnor to January twenty·OJ1

§§ 15-828 to 15-830, 15-832, 15-833, 15-850; Code 1950 (Suppl.), § 15·968.10; 1950,
p. 1'76; 1962, e. 407; 1966, e. 256; 1975, c:e. 521, 641.)
The 1915 amendments. - The first 1975
amendment inserted "and variances" in the first
aentence, added "to be acted upon by the board'"
at the end of the third sentence, inserted "or
'tariances.. in the fourth sentence, and deleted
the former second, third and fourth paragraphs.
The aubjec:t matter·of the deleted paragraphs is
now covered by§§ 15.1-496.1 to 15.1-496.3. As to
application of the fnt 19'75 amendment to
pendinc litigation, see I 15.1-496.3.

15.1·497

·~ ~ 64, 225 S.E.2d 383 (1976).
•

~ ~ 'ft.ereen. on appellanL

'6d;.

~

IS

a presumption that

l . -~a: was correct and the bur
·~ t to overcome this
.~ ~ny Enterprises, Inc. v. Bo
i'·~ 1r • 217 Va. 64, 225 S.E.2d 3

I

~=· ,:cht or board'a d~cision.

~ COurt may not disturb the

1 ~of zoning appeals unless t
f ~·a t~neou.s pri~c:ip!es otlaw
~ discretion IS anvolved,
Proves to the sat.isfactioz

........
.. .
_lit

§ 15.-1-496.8

1950 (SuppJ.), § 1~968~10; 1950
• 641.)
.
•.

!

.second 1975 amendment reenacted UUa
as it stood be!ore the · f"nt. 1976
.nent without ehange.
'ec:tion is set out above as it appears in the..
175 amendatory ac:t.
.
!Review.- For survey of Virginia law 011
?al corporaUons for the year 1975-1976.
,va. L. Rev. 1455 (1976). •

:a) to the board may be taken by
Lrtment, board or bureau of the
ion of the zoning administrator
after the decision appealed from
~ith the board, a notice of appeal
r administrator shall forthwith
.~the record upon which the action
;aJl proceedings in furtherance of
·mimstrator certifies to the board
!a stay would in his opinion cause
'e proceedings shall not be stayed
:d by the board or. by a court of
ning administrator and for good
board shall fix a reasonable time
!e public notice thereof as wen as
·e the same within sixty days. In
·affirm, wholly or partly, or may
!termination appealed from. The
;:1ecessary to reverse any order,
:dministrative officer or to decide
\.·hich it is required to pass under
le ordinance. The board shaU keep
!.ctions which shall be filed in the
I The chairman of the board, or in
'n.inist.er oaths and compel the

:ruction or building in violation
;,ermit has been issued and the
:rmit was issued is subsequently
i or abated as a violation of the
~~ys after the start or construction
1ance of the permit, the court may
:aUon even though no appeal was
~ officer to the board of zoning

§

15.1-497

1979 CUMULATIVE SUPPLr..MENT .

§ 15.1-497

The 1975 amendments to §§ 15.1·495 and 15.1-496 shan not be taken into
('Onsideration nor be interpreted to have any effect on any litigation instituted
prior to January twenty-one, nineteen hundred seventy-five. (1975, e. 521.)
§ 15.1-497. Certiorari to review decision or board.- Anl person or persons
jointly or severally aggrie.ved by any decision of the board o zoning appeals, or·
anY taxpayer or any o!f1cer, department, board or bureau of the count1 or
n1unicipaliti, may present to the circuit court of the county or city a petttion
~pecifyin~ the grounds on which aggrieved within thirty days after the filing of
ihe deciston in the office of the board.
·
Upon the presentation of such petition, the court shall allow a writ of certiorari
to review the decision of the board or zoning appeals and shan prescribe therein
t,he time within which a return thereto must be made and served upon the
relator's attorney, which shall not be Jess than ten days and may be extended
b\" the court. The allowance of the writ shall not stay proceedmgs upon the
decision appealed from, but the court may, on application, on notice to the board
and on due cause shown, grant a restraming order.
The board of zoning appeals shall not be required to return the original papers
acted upon by it but it shall be sufficient to return certified or sworn copies
thereof or of such portions thereof as may be called for by such writ. The return
shall concisely set forth such other facts as may be pertinent and material to
show the grounds of the decision appealed from and shall be verified.
If, upon the hearing, it shall appear to the court that testimony is necessary
for the llroper disposition of the matter, it may take evidence or appoint a
rommiss1oner to take such evidence as it may direct and report the same to the
rourt with his findings of fact and conclusions of law, which shall constitute a
l!_art of the proceedings upon which the determination of the court shall be made.
The court may reverse or affirm, wholly or partly, or may modify the decision
brought up for review.
.
Costs shall not be allowed against the board, unless it shall appear to the court
that it acted in bad faith or with malice in making the decision appealed from.
(Code 1950, §§ 15-834 to 15-839, 15-850; Code 1950 (Suppl.), § 15-968.11; 1950, p.
176; 1962, e. 407; 1975, c. 641.)

The 1975 amendment substituted .,circuit

court.. for ..circuit or corporation court" in the
first p:u-agraph.
Law Review.- For article, "Virginia Natural
Resources Law and the New Virginia Wetlands
Ac~.. see 30 Wash.&. Lee L. Rev.l9 (1973). For
note entitled .. Challenging Exclusionary Zoning
Practices," see 10 U. Rich. L. Rev. 646 .(1976).
Trial on appeal, ete.
A proceeding before the trial court under this
&edion is not a trial de novo. Alleghany
Enterprises, Jnc. v. Board or 7..oning App<'als,
217 Va. 64, 225 S.E.2d 383 {1976).
Burden on appellant.
There is a presumption that the board's
decision was correct. and the burden is on lhe
appt•llant to O\'ercome this presumption.
All~ghany Ent.crprises, Inc. v. Board of Zoning
Appeals, 217 Va. 64,.225 S.E.2d 383 (1976).
Weight of board's dt>~ision.
The court may not disturb the decision of a
board of zoning appeals unless the board has
applied erroneous principles o!Jaw or, where the
board's discretion is involved, unless the
e\·idence proves to the satisfaction ol the court

that the decision is plainly wrong and in violation
of the purpose and intent of the zoning
ordinance. Alleghany Enterprises, Inc. v. Board
of Zoning Appeals, 217 Va. 64, 225 S.E.2d 383
(1976).
Variance allowing total exemption needed.
- When the relie£ s<(!l:ht constitutes a
challenge to the constitutionality of a zoning
ordinance in its entirety, only a variance
providing total exemption would vindicate the
rights asserted. But a variance releasing
landowners from all t!ie restrictions and
obligations complained of would be contrary to
the intended "spirit and purpose" of a
challenged ordinance, and there!ore would be
beyond the purport of this section. Board of
Sup\'rs. v. Rowe, 216 Va. 128, 216 S.E.2d 199
(1975).

•

Action by a city council n'ot ent"ompass~ by
this section.- See Fralin & Waldron, Inc. v.
City of Martinsville. 370 F. Supp. 185 4W .D. Va.
1973), affd, 493 F.2d 481 (4th Cir. 1974).
Adjudication in certiorari procee-dinr doa
not bar declarator)' judgment proce-edinc. Having sought special use permit under interim
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15.1-49(1.1

,,

§ 16.1-496.2

UIU.'t' WUt\ nul Ulli&llll' lu ll ... it' ft~""l"'ll~·. WU)lltlll'
achaNd by all pn•1wrl\" uwnt'r:- alunJ.: :! purtinn of
ttvenue in t.hc Hume eli,.! ric:l. ;mtf """'·'a tct·ncr:tl
and recurring diffit·11hy with pr••1n·rly ht•iuR
ci••Yt•lnllt"ll. "'ud1 :atlirm:uu·•· wa.. u\'t•t·ruh•..J
h••c:uul4t• the uuthurh•aliun uf ll••• \'at·iant't! wmt
un administrat.ivu iufrinRcnu•nt UJ.IIIn the lc.•~:·
ia~lative prcrucat.ivu:. of thll lut·al f!Oveming
body. Hendrix v. Board ofZunin~: ApfX'ab:, 222
Va. 57, 278 S.E.2d Hl4 ti9HH.
Prt-vloua apprc)\·uJ ur Hilniliar vurianc~
ln•ufRei...nL -In" IJntet.tcdinl-! :-t·c•kintc u zone
varianc:e from the Uourd of Zunina: Appeala,
where nothing in the· record indicntt.od that. the
Board made findintes of undu~ hardship,
uniqueness or t.hu hardship, ond l:wk or subBt.antial detriment to adjacent property, us
required by this &«lion and. likt•wil"e, the record was devoid of a linding by 1hr Board that
the formulation of K gen~rnl re•;:ulntinn would

cr

r~ul

IN.• u "r~aiSonahly pnu:tieable" method
alleviutinJZ the hnrth·hip in•posed, and where
the only re.lson gi\·tm by a Board member for
the Ruard'~ Rl•provul wa~ th~ Board's previous
UPI'ru\'•al uf ~imilnr 'ariunc•· ~quests by other
~slnurant own..-n. this finding fell short of the
require:ment.a nr this ~l"Ctinn. lfendriz Y. Board
of Zoning Appeala. 2:!2 Va. 57, 278 S.E.2d 814
U98ll.
Exhaustion or udndnistradve remeclln
required.
Just as a pluintifT "'ith a claim of
unconstitutional &)>plication m\l&t. eshauat
administrative remt-dies before reaorting to
court. action. so mu~l u plaintiff with a lesser
elaim or erroneous interpretation of this ee<:·
tion'e authorit.y to interpret zoning ardinanC'ta
follow the admini&\trutiv..- route to ita specified
end. Phillips v~Telum, Inc., 223 Va. 585, 292
S.E.2d 311 C1982l.

§ 15.1-496.1. Appeals to board.- An uppeal to the board may be taken
by any person aggrievttd or by any officer, department, boal'd or bureau of the
county or municipality afT(•cted by any decision of the zoning administrator or
from any order. requir"mt?nt, decision or determination made by any other
administrative officer in the administration or enforcement of this article or
any ordinance adopted pursuant thereto. Such appeal shall bP taken within
thirty days after the decision appealed from by filing with the zoning admin·
if;trator, and with the buard, a notice of appeal specifying the groundS thereof.
The zoning administrator shall forthwith transmit to the board all the papers
constituting the record upon which the action appealed from was taken. An
app~al shall stay all proc~edings in furtherance of the action appealed from
unless the zonin..: admini~trnt.or certifies to the board that b)' reason of facts
stnted in the certificate u stay would in his opinion cause intmtn~nt peril to life
or propertv, in which case proceedings shall not be stayed otherwise than by
a restraining ord~r t,rranted hy the board or by a court of rt!cord, on application
and on notice to the.• zoning administrator and for good cause shown. (1975, c.
521; 1983, c. 12.)
The 1983 amendmt•nt mst!11l•d tht.•lant£uage
"or from un~ urder" ul tht.· c•nd uf lhc
fil"st. senlenc:e.

bc·~:inning

§ 15.1-496.2. Procedure on appeal. - The board shall fix a reasonable
time for the hearing of an application or appeal, give public notice thereof as
well as due notic«' to th«.• parties in interest and decide the same within sixty
days. In excrcisin~ its powers the board may reverse or affirm, wholly or partly,
or may modify, can ordc.•r, requirement, decision or determination appealed
from. The concurJ·ing votl' of a majority of the memb~rship of the board shall
bt! necessary to l't'\'t... r·se any urder, requirement, decision or aetermination of an
nclniinistrative ofTin•r m· tu dl•cid~ in r,tvor of the applicant on any matter upon
which it is rcquin·tl to lJas~ undl~r the oa-dinance or to efTl•cl anv variance from
the ordinance. The board ~hall keep minutes of its ·proceedings and other
otTicial actions which shrtll ht• filed in the office of the boa'rd and shall be public
rt'cords. Tht' chairman oft he buard. or in his absence the acting chairman, may
administer oaths und cnmpl•l the attc:andance of witnesses. (1975, c. 521; 1983,
c.444.l
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15.1-497 .

19Hol CUMULA'11VE Sl'I'PLt:MJo:NT

The •883 ameadmeDt substituted "a major·

,. or \he membership of the boanJ" for "three
umben" in the

§

t.hinl~entence.

lG.l-497. Certiorari to review decision or board.

Law Review.
for a comment on challenging rezoning in
"ginia. 11ee 15 U. Rich. L. Rev. 423 <19Sll.

luuaace of certiorari to aggrie,•ed pttr•
.n ia DOt diacretioDary. - The language
nail allow a writ or cert.ionri" indicates that.
the petiuon ia filed by a person aggrieved and
in proper form, the court is v.ithout discretion
deny a writ or certiorari. Board or Supvra. v.
lard of Zoning Appeals, - Va. -, 302 S.E.2cl
• t1983).
This aection unambiguously requires only
.alan aggrieved penon file a petition forcer·
Jrari within the preacribed 30-clay period and
.u. the petition specify the grounds upon
nich the peutioner is argrieved. No party
her than the aggrieved person ancl the Board
Zoning Appeals is mentioned in connection
ath the petition. and no action other than the
.ing of a proper petition \\'ithin the pmK'ribed
·nod ia declared necesaary to complete the
.alitution of the pi'OCet:ciing. Boarcl of Supvrs.
Buard or Zoning Appvals, - Va. -, 302
E.2d 19 <1983).

Duty of Board of Zoning Appeals upon
iasuance or writ.- When i,oacut'd, the writ is
direc:u:d to tht! Board of ZoninJ: Appeals ulon~.
and the writ. requires the Bourcl's performance
of a function that is purely ministerial, viz:, to
return the record of the proa:cding challcnsed
in the pc!tition. Board of Supv1-s. v. Board or
Zoning Appeals,- Va. -, 302 S.E.2d 19 t 19K3l.
Burden on appellant.
In accord with 3rd paragruph in original. See
Prince William County Bd. of Zuning Appeals
v. Bund,- Va. - , 300 5.£.2,1781 U9H31 •
Weight of Board•s decision.
A cuurt may nol disturb a Board's decision
unless the Board applied erroneous principles
of law or ita decision was pluinly wron« and
violated the purpose and inwnt of the zoning
ordinance. Prince William County Bd. of
Zoning Appeals v. Bond.- Va. -, 300 S.E.2d
781 \19831.
Applied in H~ndrix v. Boarcl of Zoning
Appunls, 222 Va. 5i, 278 S.E.2d 814 «19811;
Board of Zoning Apptaals v. McCulley,- Va. -.
300 S.E.2d 790 t1983t

•

I lS.l-498. Conruct with statutes, local ordinances or regulations.
AppUed in Hurt v. Caldw~n. 222 Va. 91,279

t:.2d 138 C198U.
~

:..·

I

§

•
9.
lrliscellaneous Provisions.
AKTJCl.E

15.1-499. Restraining, etc., \iolations of chapter.

Law Revie~·. - For· a comment \In
.alhmging re1oning in Yirt;inia, see 15 U.
lCh. L. Rev. 423 11981).

§ 15.1·501. Eff~ct of chapter on municipal charters.
Applied in Laird v. City or Dnnvill~.- \'a.
, 302 S.E.2d 21 t19H3); Town of Vinton v.

§

Falc:un Corp.• - Va. -. 306 S.E.2d 867 t 19~31.

15.1·502: Repealt.ad by Acts 1984, c. 380.

§ 15.1·503. Validation oC zoning ordinances prior to 1971.- All pro-

t.~ings had in the preparation, certification and adoption of zoning
rdinancc~ by every county, city and town prior to January 1, 1971, which ~hall

71
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APPENDIX A-ZONING

'

;~lfe.

i

.

108. Appeal•

&Del

variaacea.

l~

(a) The board of zoning appeala shall hear
;~
decide appeala from any order, requireif~ pent, deciaion, or determination made by the
~ soninl administrator in the adminiatratio~ or
~ tAforcement or thia ordinance as aet forth in
~ .,euona 15.1·495 through 15.1-497, Code of
JVirginia, 1950, u &JI!ended.

,.,d

· (b) The memb~:rship·, organization, powers,

r duties, and procedures of the board of zoning

,ppeals ~hall be as set forth in aectiona
tS.l--494 throuch 15.1-497 of the Code of
Yar~inia, 1950, aa amended.
(c) Every appeal to the board of zoning

appeala for an action under section 205 of this
zuninl ordinance ahall be accompanied by a
ree of ten dollars ($10.00) which shall be

'Pplied to the costs of advertising and
,,penaea incidental t.o reviewing, publishing
l\lld reporting the facta.
td) AU other appeals to the board of zoning
1ppeals ahall be accompanied by a fee of fifty
!oUars ($50.00) which shall be applied to the

advertising and expenses incidental
reviewing, publishinc. and reporting the

-..c&ts o(
1

§ 107

;eta.

In regard to article 12 and National
.~ Insurance Program, variances should
;!)· be issued for new construction and
~tantial improvements to be erected on a
. 0 ( one-half ( 112) acre or less in size
:ttiguous to and surrounded by Iota with
Jdng structures constructed below the base
JCi level, in conformance with the pro:urea below:
\' ariancea shall only be issued upon a
showing of cood and sufficient cause, a
de~rmi~ation that failure to srant the
variance would result in exceptional
hardship to the applicant, and a determination that the grantins of a variance
will not result in increased flOod heights,
1dditional threats to public aafety, es.raordinary public espenae, create nui.ancee, cauae fraud on or victimization of
be public, or confiict with esiatin1 local
,wa or orcli.Dancea.
(t)

i,.~

(2) Variancea shall only be iaaued upon a
determination that the variance ia the
minimum necessary, considering the flood
hazard, to afford 1-elief.

j.

.'

'

1:

(3) The City of Virginia Beach shall notify the
applicant in writing over the signature of a
city official that the issuance of a variancp to
construct a structure below the base flood
level will result in increased premium rates
Cor flood insurance up to amounts as high as
twenty-five dollars ($25.00) for one hundred
dollars C$100.00) or insurance coverage and
such construction below the base flood level
increases risks to liCe and property. Such notification shall be maintained with a record
or all variance actions as required in para-

I
II
I

:;
!:

City

of

.

I

;

!
I.

t

graph (4) below.

(4) The

!

't

Virginia

Beach

ahall

maintain a record of all variance actions,

including justification for their iaauance,
and report such variances iasued in ita
annual report submitted to the administrator. (Ord. No. 619; Ord. No. 797,
8-15-77; Ord. No. 928, 3-12-79)
·
Claar,er refereaee-Board ol zonina appeala. IS
19.03-19.05.

Sec. 107. Ameadme.ata.
(a) Initiation. Whenever the public necessity, convenience, general welfare, or good
zoning practice require, the city council may·
by ordinance, amend, supplement, or change
the regulations, district boundaries, or claaaifications of property. Any auch amendment
may be initiated by resolution of the city •
council, or by motion of the planning
commisaion, or by petition of any property
owner addressed to the city council. In the
latter case, t.he petition ahall be addressed to
city council but aball be filed with the director
of planning. If a request f'or a chanse in
prop< rty claaaification doea not show that the
proposed clasaification complies with all
applicable rules and regulations of this
ordinance, then the director of planning ahall
reject aucb request. and return the petition·
and accompanyins fee forthwith to the
petitioaer.ll the requnted chaDce iD property
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WANV, INC.
v.
MM. AND MRS. E.F. HOUFF. JR .• ET AL. and TilE
ZONING ADMINISTRATOR FOR ROCKBRIDGE COUNTY
VIRGINIA
Junr 9, 1978
Record No. 770130
Pre!'~nt: I'An~on,

C.J., Carrico, ll:urison, Hurman. Poff nnd Compron. J.J.

Radio towl'r, not being utility within meaning of Rochbridge
County Zoning ordinance. Zonir~g Administrator had nu
authority to i.s.~ue buildin~: permit; pcr~ons ownin~: or occu•
p)·ing propert)' within ur in close proxinait)' to residential
distnct affected by construction of tower are persons to
institute proceedings und('r Code § IS.J-49(1(3) ; minimal
"·ork not "start of con$Cnlction" under Code§ IS.l-496{3).
(1)

Zoning -

'"Uiililles" -

M•aning In Rockbridge County Zoning Ordinance.

tl)

Zoniag -

Flndina of Facr by Trial Judge has W4!ighc of Jury Verdict.

(3)

Zoain1 - •start of ConstrucUon" (Code § 15.1-491(3) Cion nol lnclud•d.

(4)

Zoaln& - No AuthorUy by Zoning Administrator co Issue Permit when Use
noc P~rmllled by Zoning Ordinance - Permit Void Although Issued In Goud
Fall h.

(S)

Zoning - •Pt'rson •ho had No Artual Nullce.· of Issuance of Ch• PeormU" (('odt.•
§ 15.1~16(3) - Includes Person Owning "or Occupying Properly In Cluse
Prosimlcy co Resld•nllal District Affecled.

Preliminary Excav:a-

WAN\" applied to Rockbridge Count)' on 16 Deeembf'r 1975 fora permit to construct a radio
tnv.·c.•r and utility huih:hnf; in a resadentaal dilOtru-t of lhr County near Lexinston. Th,.
7on.ng Admin•strator issued the permat on 17 DeC'emb~r 1975 and on 14 MarC'h 19iti
SC'\ ··roll h,,les for fllUndallon.~ for th~ tav.·t·r w~rt du,; but wnrk ceasrd on the same.• d<ah·
t·~· inslruC'Uon.-; of the Commonw4!aun·~ Attornt•)'. A ~man utility bualding was erecteclm
Auf!Ul"t, 1!176. ~·A~\' did nnt p~t iL~ buildin~ pt>rnut or nntafy the buildinA lnspr•·tur
thUI il v.·a~ comntc.ancing construr.tlon. On 14 Junt 1976. the appellees requested th~
buard of Super\'asors to re\'Oke the pc.armil. The Board raking no a~tion. thc.a appellee:\
pt-ralioned the Court on 17 June 1976 under thc.a "darecr a<"cc.ass•· provision of Cndc.a ~ 15.1·
•~•titJ) to declare the pC'rmit void and for othc.ar rc.ahc.•f. A.o;, of 3 Nov("mb<'r 197li. thr
Zonana Adnunastrut~>r rescinded and withdrew the building permit; and the Court. by
fanal decree. overruled \\'ANV's motion to dismil'l.'> on the ground the prlilionl•r.;
ca~~llees) had no standing because of failure tu romply with the jurisdictional
rt-q\:ir•ments of Clldtt § 15.1·496(3), held the permil vuid and approved the action or
the lonang Adnun•:;tratl)r in w1thdruwing tht' pt'rmU.

.
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c,,,rrriwa.
I.

··t 1 1tltll•~··. otl'o llw tt·rne e. ....,.,: m IIH•
int'ludt• a r;.deu ruwt•r.

l~ttt'khridJ,:t' Cuunty Zunm,~ orchnance. dcJt'S not

2.

l'ht• Trml ('mart found :1 .. Cat·rs. Ul) th.n appellt>t' Tupr-mJfs rc~rununy rhat he lacked
nuait't• ul t!'.."IIOIIlt't' ul llh· Jll'rnul until J<bl ht·lun.• he ;end ull!•·r.; hlt:d thl•ir pt•titwn
under Cndt• ~ 15.1·-49tac:P v.ca~ nut rl'futttd: tbl th;sl TupJtin~ lived an the 01rea of the
prupnsf"d lhwt•r C'nnsrrurCiun: und (C) that the suit was rued withtn hrh•t•n d<tys alter
WAN\' ~t:uu.•cl c·cm~lflh'lltln. Thesf' CindtnJ;.~ haw the weaghl nf a jury verdict

3.

Uarkh~ ~ urk nn lht• ~itt• un 14 May I 97t; was minim:sl and did aw! ronsr ilure "lhe stan
of coru;truc-tinn" withan nw mcmning of Code § 15.1--496(3).

4.

Con!':truc·tinn uf a r:ldtn tower in a residential district not hein.: a prrmeUed usc. the
Zoning Atlaumi~rr:uor lat·~,·d authority to i~uc the permit. Sc,.;c.:loi/ , .. Cat~· c•l Newport
Nc.·w~. 20!1 V~a. :!59, ltiJ S.E.2d 135 ( 1!168) foliCI\\'c!d.

5.

runn:s whu may be :ut-.·•·rl'ot'IY arrec-Ct-d by <"onstrurlion of a rodiu ll•W('r in a residential
di!ilril'f ure lhuse wlw ""'" ur live on pruper1)' withtn the distrkl nr in close proximity
tn it. Tt.~ nrP the pt•rsuns t·ontemplnred under Crute § 15.1·4!1t:(JJ "-'hich nurhorizes n
••Pf'ncaln ~·ho hud nu nc-ru:al notic-e of the issue of n permil .. to in.-.rttuh: tllP pro<'ecdlng.
The Trial Court. having fuund that nt least one nf the petitinn"rs tuppellees) l;scked
knnwledgtt of i~uant'e
lhE' permit. thnl petitione-r had standin~ hl !:et'k the relief.

ur

Appeal from a decree of the Circuit Court of Rockbridge County. Hon.
Paul A. Holstein. judAc prPSiding.
A/firmed.
William U. Puff (l>icme McQ. Stricl~land: llumC!s J. Franklin, Jr.;
Uorruld \V. l>c•rarwy; \-\'uuu~. l~ogers. Muse!, \\'alhcr & Tlwrr1turz; Franklin

and I:ranhlirz. on brief for appellant.

w:r. RolJt'Y·

Ill for uppt•llecs.

No brief for ZoninJ.t Administrator for Rockbridge County, appellee.
HARRISON . .J •• dl'livcn'd the opinion of the Court.

This controver~y arose over the proposed construction by
WANV, Inc .• of u radio tower in a residential district of Rockbridge
County neur the corporate lilnits of Lexington. The court below
decreed that the act inn of the County's Zoning Administrator in
issuing u building pl'rnlit fo•· its construction was void, and
upprovcd thl• rcsc•s~ion of the permit by the Administrator.
WANV contends that appellees,• who are landowners or occupants of land lucalt:ld in the vicinity of the site of the proposed
tower. havr. no sttanding to bring the nction under re\'iew because
they allegt•dly failed to cosnply with th·e jurisdictional requirenlents of Virginia Cnde ~15.1-496.3. Appellant further alleges that
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ttw t'\'iclt•n<"t'' wa~ in~uffkit'nl tn U\'t'ITU11lt' tht' pn•surupt inn ur
\'alidity which it claints rnust bt! ucconlcd to the uuappl·all:d
issuance to it of the building pcrn1it, and that the evidcncl· fuilcu to
establish that the action of the Zoning Adn1inistrator was arbitrary.
capricious or clearly unlawful.
In Scptentbt!r, 1!)75, \\'ANV contn1rted tu i.lrtfUirc lhl' broath:ast·
ing assets of the Rockbridge Broadcasting Corporation which
operated radio station \\'REI... The land on which \VREL was
located was not ·inrlucted in the purchase of lhl~ station. and tht•
purchase agreenu~nt required,\\' AN\1 to secure an oplion within
thirty dnys on land on which \VREL could be relocated. On
December 16. 1975, \\' ANV applied to the County of Ro"khridge for
a pern1it .. to construct a puhlic utility pCJie for radio hroadca~t
tr~tnsnti~sions and a~!":ociaH'c1 utility building on the prnpt~rly of
William !vt. Agnor, Jr., situated in Rockbridge County...." Tht,
property consisted of approxinlately three acres and WANV held it
under lease with an option to purchase. The pole was described as
being ubout 206 feet in height, and the utility building was
described as a single·story·structure,.l 0 feet by 10 feet. for housing
tn1nsn1ilting t'quipnlent. On December 17. 1975, the Zoning Adn1in·
istrator issued the building pcrn1it to WANV to er-ect the tower and
utility building.
It appears that no construction was begun until May 14. 1976, at
\'-'hich tin1e, nt thl, requt.'sl or reprl\!'entnti\·e~ of\\' ANV. \\'illiam M.
Agnor, Jr., did sonlt' work on the site with u backhoe. Tht' work
rnok about tWt) hours tu pt'rfnrrn and cnnsi!"tt'd nf digging Sl'Vt'ral
holes to he U!"ed ns a base for the tower. On the night or May 14.
1Hi6, and pursuant to ins&ructions by 'the Rockbridge County
C:onlnlonwt')alt tt's Attornt~y. all work on the proje<.·t cea~ed. Tht•rP
W&ls no furtht-r l~On~truction work dt)lle ullll'l" than the c:recliun pf
tht' sn1all ulilily building in Augu~t. 1Hit\. WANV never posted irs
buildinl! pern1it. or notified the County's Building Inspector thar it
was con1n1encing construction. in I he manner contcnlpl:itcd by thC'
County building code.

On June 14. I ~)i'ti, apprllet. . ~ rt!questt'd the Hoard of Super\'bors
to rt:'vukP the P<'rtnit grunted \\' ANV. The Board took nn uct inu.
and lhn•tt clays latt'r appt.'ll(•t..:-: filtad tht•ir pt'tilion in th<" "'lurt
bt.~low again"'t \V:\!"\' anc.llht... z,ming Adrnini~tratnr nf Ruckbridgt'
County. se-<'king (1 l to enjoin \\' ANV front constructing the (OWt'r
and utility building. (2) to hnve the cnurt declare the building
pt.•rnlir i~~Ut.'li by the Building ln~Pl'C'tor \'nid ancl a \'iolaUun of tilt.'
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County's Ztllling Orclinann'. and (:~) ro have tilt' court direct the
n("lpro("lriat~ pt•rsonnl'l of the County ''In stril'tly t.'nforcc the Zoning
Ordinanl"'(~ fnr th" County or Rorkbridg~ ns it 1nay apply to the
huilcting pl~rmit whkh is the suhject mntter of this proceeding".
W ANV filed a n1uliun to disnliss upun the ground that appellees
had nul cum plied
Cntlc § 15.1-·1!Ui.:J in that they had failed to
file suit within the rrquisite fifteen days after \VANV had started
construction of irs utility building and tower. It al~o answered and
clahned that its building permit was in all respects valid.

win•

The Zoning Adn1inislr:1tnr answered that in issuing the permit
he acted honestly. in good faith, anti in reliance upon an opinion by
a former Commonwealth's Attorney involving a sinlilar situation.
He requcstt~d the <·nurt ''to provid~ guidance and advice regarding
interpretation of Section 4-1-10 of the Zoning Ordinance of Rockbridge County, Virginia in a manner equitable to all parties
concerned".
On July 1:1, 197ti, c:nunsel for appellant advised tbe court below
in writing that ''there are no immediate plans by W ANV to
construct u tower. Til~ building being constructed [referring to the
utility building] is one which is permitted in all zones in Rockbridge County. Should there be any change in plans insofar as
con~truction of a tower is concerned, we would certainly notify the
Court as well as counsel for all parties''.
Appellant

propos~d 10

construct its tower and utility building in

a district zoned ··residential general" by the Zoning Ordinance of
Rockbridge County. The structures authorized in this residential
zone are described as fan1ily dwellings, schools. churches. acces~ory building.c;. parks and playgrounds. Off-street parking is pernlittcd as are ''publi<." utilities such as poles. lines. distribution,
transforn1er, pipes, nu.•ters, and/or other facilities necessary for
the provision nnct maintenance. including_ water and sewerage
facilities". A rnc!iu lower i~ not listed as either an authorized or a
pt'rnlitlt'd ust'.

Vr' AN\' argues that the court should construe a radio station to
be a public utility. within the meaning of the Rockbridge Zoning
OrdinanCt'. nnd <"itt'S .'ilute of \\'asltington v. l~cd1nan, 60 Wash.2d
521. 374 P.2d 1002 (1Hti2). where it was held that a radio station
wirh its transrnitting tuwer is a public utility.. ·

Ill

We think H c·lt':tr. howcv~r. j~the term .. utilities", as
~n]f) · ludes those

t'mplny~ct in thl' Rnckhridge Zonib!

..:tc.

~ _,
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utilities thnt provide se~vices which are necessary nnd es~entinl to
any residential area, e.g .• electricity, wuter, gas, telephone and
sewerage facilities, and that a radio· tower is not contemplated
within the meaning of the term.
[2] Counsel for WANV points out that appellees could hnve
proceeded under Code §15.l-4Hti.l, and under §9-4 of the Zoning
Ordinance of Rockbridge County, to appeal the decision of the
Zoning Administrator to the Board of Zoning Appeals of the
County. This administrative avenue of challenging the action of the
Zoning Administrator should have been tnken wthin thirty dnys
following the issuance of the permit on December 17, 1975, and it
was not done. Instead, appellees availed themselves of the '"direct
access" provision of Code §15.1·4~J6.3. which provides, in pertinent
part, as fullows:
··Proceedings to prevent construction of building in violation of
zoning ordinnnce .• Where a building permit has been issued and
the construction of the building for which such permit was
issued is -subsequently sought to be prevented, restrained, corrected or ab:1ted as a violation of the zoning ordinance, by suit
filed within fifteen days after- the start of construction by a
p~rson who had no actual notice of the issuance of the permit,
the court may h~ar and d£'termine the issues raised in the
litigation even though no appeal was taken from the decision of
th~ ~ldntini~trati\'~ officer to the board of zoning appeals."
that Houff and a~sociates failed to satisfy the
of the statute ru.:~~cessnry to give thcn1 stnnding to
maintain their petition. SpeC'ifically appellant says fhat appellees'
~uit w;.ss filed neither with\n fift~en days after the start of construelion nor by a pc.~rson who had no actual knowledge of the issunnc('
of the pl'rntit. App~llee R. B. Topping testified that he did not know
th~t a pl·rnlit had bct''n issued WAN\' until the early part or June.
just prior to tht~ tirne he and others filed their petition on June 17,
19ili. The trinl court found a$ a fact that appellant offen'd no
t'Vid('nce to refute Topping·~ testimony, and that, although Topping
resided within the Hmits of the City of Lexington, his home was on
Thorn Hill Road ... right in the sun1e art'a·· of the proposed tower
construction. and thnt he had standing to challenge th~ i~suance of
the perntit. Th~ court also found a~ a fact that appellees' suit was
filed with in fiftt.»t'n day~ aft('r \\' ANV started construction. Thc~c
rinding.c.; of fnrt by the trial judge h~tve th~ Wt'ight or n jury verdict.
\\" A!'JV

alh.~ges

requircrnt:n-t~

. . ,., . ,~ ...... ~. ;.. ~1?~~ Tk.:t')~UE c;Y
1.59

~·

62

WANV v. Houff~ 219 Va. 57.

..

..

131 The cnurt rf'aChl'd the conrlu~ion that tht' operation of a
buckhnC' by Agnor nn May 1~1. 197H. amounted to, at the most~
minimal work and cUd not constitute "the start of construction"
within the contcnlplation of Code ~15.1-496.3. We agrC'e that the
work perfonned by Agnor was not or sufficient n1ument to amount
to a start of the construction of the radio tower and utility building.
It could ntore prop~rly be designated as work preliminary to
construction. See l\fcCiung v. County of Ilcnrico. 200 Va. 870, 108
S.E.2d 513 (1959), and the authorities cited therein.
[4] The construction of n radio tower in the residential zone in
question was not a permitted use. Since it was· not a use permitted
by the Zoning Ordinnnce, there was no discretion to be exercised
by the Zoning Adnlinistrator, and he was without authority to issue
the permit. WANV says that there is a presumption that public
officials will act honestly and lawfully and that this presumption
extends to the de<."isinn of the official administering the zoning law.
citing AllC!ghuny Entt'rpriscs v. Covington. 217 Va. 64, 225 S.E.2d
383 (1976). It argues that the test is whether the ·action of the
official was arbitrary. citing 1'\-faritilnc Union v. City of Norfolk,
202 Vn. 672. 119 S.E.2d 307 (1961 ), and that the party challenging
the action must show that the granting of the building permit was
contrary to law or plainly wrong, citing Tidc\\·atcr Utilities v.
Norfoll~. 20R Vu. 705, 160 S.E.2d 799 (1968).
The authorities cited by appellant are inapposit~. Admittedly
the Zoning Administrator in the case under review acted in good
faith and under the hnnest belief that .he had a legal right to issue
the building permit. The point is thnt he was without nuthority to
ac.·t at all.
Scguloff v. City of Nev.-port 1\:en.•s. 209 Va. 259, 163 S.E.2d 135
(1968). is pertinent to our decision here. In Sc~aloff a building
permit was issued hy the City of Newport News for the construction of a La Vogu<' stnrc. Shown on the plans filed for a building
permit was n 16 x 7!1 foot ~tructure designated thereon as a canopy.
nuring tht' cuurs<' uf l'tln~trurtion the City's Director of Building
Inspection visit<'d tht) premises and noted the canopy for the first
thne, although it wns shown on the plans. He observed that it was
loratt'd within 30 feet of \Varwick Boulevard in violation of the 30·
foot setback requirC'Olt'nt as specified in a City. zoning ordinance.
\'ariuus di~cu~siuns Wl'l"l' then had between tHe City and Segaloff,
and lhl~ po'-'~ihility of alternate courses of action was explored.
Ultin1ately S~galuff was notified by the City Zoning Inspector that

/F!!'l!r. k '~~
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the structure would have to be corrected to cmnply with the City's
zoning ordinance. Thereafter the City filed a bill of complaint
seekinA injunctive relief for the ren1oval of the canopy. The <~ourr
ordered that the portion of the structure located within :;n ft'el uf
the street line be removed. Segaloff appealed. and we affirmed.
holding:

.. It is well- established that a municipality, under valid
zoning ordinances. may require that permits be obtained
from designated public officials as a prerequisite tn the
erection of building.c; or similar structure~ .... When a
nlunicipality grants such a perntit, it is acting in its
governmental, not proprietary. cap:1city and is not estopped as the result of its acts or those of its agents or
etnployees. [Authorities on1itted.]
.. 1! a building permit is issued in violation of luw, it
confers no greater rights upon a permittee than an
ordinance it"elf. for the permit cannot in effect an1end
or repeal an ordinance. or authorize a structure at a
location prohibited by the ordinance. Its issuance by
such a municipal officer is unauthorized and void ... : ..
.[A]dministrative agencies, in the exercise of their powers, may validly act only within the authority conferred
upon thtm ... .'Pump and \\'dl Cont,uny ~- J'c;ylor. 201
\'a. 311, 317, 110 S.E.2d 525. 529 (195H). '"We must
construe the law as it is written. An erroneous construeHun by those charged with its administration cannot be
pl~~rn1itted to override the clenr mnndni('S nf n ~tntute. "'
Nidtnrcmd v. C'uunty oj lleurko. IJ\5 Va. 171i. IH!J, :Ji
S.F..2d 873. R79 (1 !J4ti)." 2UH Vn. at 2til-62. 1H:l S.E.2d ut
137.
Article 10·1 of the Rockbridge County Zoning Ordinance providt'S rhal nny pt'rmit is~uE'd in conflict with the provisions uf tht•
ordinance sh;tll be null and void. The trial court hE'Id that the
building pt"rnlit b:;~Ul'd ttl \\' ANV was \'uid. Article 1U-2 of the
County's Zoning Ordinan<'(' rnakcs it a criminal off('nse for tht~
Zoning Adrninistrator to perrnit a violation of the County Ordinanrr. and Cod(' §15.1-491 (d > inlposes a continuing respon~ihility
upon u zoning administrator to E'nforce by legal action th(~ terms of
a zoning ordinanl.. <'. Altht)Ugh tht" z,)ning Ac.ltninistrutor, in the casl'
undl'r rC'\'iC'w. proft"S!'-'£'d gnnd faith in i~suing the pt'rnlit. ht'
neither admitted nor denit'd tile various allegations contained in
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the petition of appellees, and affirmatively requested of the court
"guidance and advice".
[5] While it wns the responsibility of the Zoning Administrator to
enforce the zoning ordinances of Rockbridge County, the parties
who may be adversely affected by the construction of a radio
tower in a pnrticulnr residential district are those persons who own
or live on property within, or in close proximity to, the district.
They are the aggrie\·ed persons, and the ones contemplated by
Code §15.1-496.3, which authorizes .. a person who had no actual
notice of the issuance of the permit" to institute proceedings to
prevent construction of the building in violation of a zoning
ordinance. The trial court found as a fact that at least one of the
appellees [Topping] was a person who had no actual knowledge of
the issuance of the permit and therefore had standing to seek the
relief sought by appellees in their petition.2
ThE' memorandum opinion of the trial court recites that: .. The
zoning administrator, pursuant to his statutory authority, has
ordered in writing the rescission and withdrawal of the building
permit as of November 3, 1~76." By its final decree, entered
November 9, 1976, the court overruled WANV's motion to dismiss:
decreed that the building permit issued on December 17, 1975, by
the Zoning Administrator to WANV, Inc., for the construction of
the radio tower on the Agnor property was void; and ratified and
approved the action of the Zoning Administrator in rescinding and
withdrawing the permit.
The decr<'e of the lower court is
Ajfirrnad.
' For a ,use,-u!'.~aun ;;(~~~~~11\'e ra~:hts nf private cUizcn.o; under Ihe znning provisions ol
the Virginia C:ude. :we• Bruwn.l.uning Laws: The Pri\•atc Citizt'n as ara £nforccmcont Officer.
9 U. ot Ri<'h. l. Rev. 4M3 (1!175).
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IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

VIRGINIA:
CHARLES

·s.

DAVIS, et ux,

.

Plaint~ffs,

IN CHANCERY NO. Ch-3335

v.

I

THOMAS MUEHLENBECK, et al,
Defendants.

MEMORANDUM OPINION
The plaintiffs seek to enjoin the defendants from building
homes on building sites in a condominium project in Virginia Beach
because the project does not conform to the City's Subdivision
Ordinance.

Two. questions are raised:

(1) . Are the plaintiffs

barred from seeking to enforce the zoning ordinance because of
time limitations and
§15.1-496?

(2)

•is'

~otice

requirements contained in Virginia Code

a condominium
proJect
..

required to conform to

all of the requirements of the City's ·Subdivision Ordinance?

I

am of the ·opinion that the plaintiffs'. action is not barred by the
provisions of Virginia Code §15.1-496 and that the condominium
project must conform to the City's Subdivision Ordinance.
The property involved is located adjacent to the plaintiffs'
home and is zoned residential.

The parcel has been converted into

a condominium containing five separate condominium units, each unit
consisting of an undivided interest in the common elements and a
separate individual interest in one each of five residential building
sites.

The~

defendants are the various owners of the condominium unies.
'\

163.

1.

Is suit barred?

The plaintiffs contend that they are entitled to bring
this action under the

provi~ions

of §15.1-496.3 of the Virginia

Code; while the defendants assert that the plaintiffs' suit is
barred by time and notice limitations contained in that code
provision.

It provides, in part:

"Where a building permit has been issued
and the construction of the building for which
such permit was issued is subsequently sought
to be prevented, restrained, corrected, or
abated as a violation of the zoning ordinance,
by suit filed within 15 days after the start
of construction by a person who had no actual
notice of the issuance of the permit, the
court may hear and determine the. .isJsues
raised in the litigation even though no
appeal was taken from the decision of the
administrative officer to the Board of
Zoning Appeals."
Two of

t~e def~ndants,

·.

·William J. Davenport, III_,_ and

Cynthia M. Davenport, oWners of one of.the proposed condominium
units, obtained a building permit for their site on May 3, 1983
and began construction on June 17, 1983.
The defendants, N. Joseph Dreps and Elizabeth H. Dreps,
owners of another of the condominium units, obtained a building
permit on June 7, 1983 and have not yet begun construction.
The remaining defendants, owners of the three remaining
condominium units, have not obtained building permits and have
not begun construction.
=Page Two=
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The plaintiffs filed suit on June 14, 1983, prior
to the start of construction on any of the building sites.
Since §15.1-496.3 authorizes only a suit filed "within 15
days after the start of construction", the defendants contend
that it was not timely brought.
The defendants thus urge an interpretation of_the
statutory language which has the effect of creating only a 15
day window of time in which suit· can be filed.

On the other

hand, this language can also be construed simply to set an outer
deadline beyond which suit cannot be filed .
. J ...

The conclusion of the Supreme·· Court in WANV v. Houff,

219 Va. 57 (1978), supports the latter interpretation of this
language.

In that case a building permit was issued on December

17, 1975; several.. ho"les were dug o:n the property with a ·backhoe
on May 14, 1976 and suit was filed on·June 17, 1976.

The Supreme

Court held that the digging on the property on May 14, 1976, did
not constitute "the start of construction" and, thus, upheld the
timeliness of ,the suit even though it was filed prior to the start
of construction.
The apparent purpose of the time limitation is to prevent
a suit to stop construction after it is well under way or even
completed.

This protection afforded a landowner is even enhanced

when suit is filed prior to the start of

~onstruction.

Therefore,

I am of th& opinion that suit in this case· was ttmely filed.
~
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The defendants also contend that the plaintiffs are barred
from bringing suit because they had "actual notice of the issuance
of the permit."

The statute refers to actual notice of the issuance,

rather than the existence of. the permit, which indicates that it
refers to actual notice at the time of issuance.

See Brown, Zoning

Laws: The Private Citizen as an Enforcement Officer, 9 U. Rich. L.Rev.
483, 499 (1975).

To conclude otherwise

w~uld

bar a suit by a person who

receives notice of the existence of a permit prior to the start of
construction but after the expiration period for appeal of the grant.
of the permit.

This would leave such a .p~~son without

a

remedy.

Therefore, I am of the opinion that the language of the Statute means
actual notice at the time of issuance.
The plai.ntj-~~, _.·Dr. Charles S. Davis, Jr. , test.i~:!-ed that he
had been in contact with represe~tati~es of the City of Virginia Beach
concerning the development of
November, 1982.

~ondominiums

in his neighborhood since

He also acknowledged that he found out about the

building permit soon after it had been issued.
However, he further testified that he did not find out about
the permit "until I saw the bulldozer."
exact date.

He could not recall the

Counsel· for the plaintiffs testified that he told the

plaintiffs on June 10 that the building permit had been issued.
I find that the plaintiffs did not have actual notice of
the issuance of the permit at the time of its issuance.

They ac-

quired knowledge of the existence of the permit after it had been

'
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issued and shortly prior to the filing of their suit.

Therefore,

the plaintiffs are entitled to bring this proceeding under
§15.1-496.3 of the Virginia,Code.
2.

Does subdivision ordinance apply?

Section 55-79.43 of the Virginia Code 'provides that:
"[S]ubdivision ... ordinances in any county, city or town-... shall.
apply to any condominium in the same manner as such ordinances
would apply to a physically identical project .or development under
a different form of ownership."

In 1982 the General Assembly sub-

stituted this language for its predecessor which
read:
,: .

"No sub-

division ordinance·in any county, city or rown ... shall apply to
any condominium ... unless such ordinance is by its express terms
made applicable thereto."

....
The defe~da~ts ;.argue· that the language "under..a ·different
~

form of ownership" should actually be read as meaning "owned by a
single owner."

This, they contend, means that the entire condominium

is to be treated as if it were a single lot, and the requirements of
any subdivision ordinance would be applied to the whole of the
condominium in the same manner as if it were a single lot.
There are several obstacles to accepting this interpretation.
First, even if the words "under a different form of ownership" are
treated to mean "owned by a single owner", it does not necessarily
follow that the condominium is to be treated as though it were a
single lot.p Real property is subject to the subdivision ordinance
-
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Be it enacted by the General Assembly of Virginia, as follows:
"That all zoning Ia ws shall henceforth be abolished and neither local
governments nor this state shall exercise any control over growth,
de\'elopment or land use in any city or other political subdivision in
Virginia."
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At first blush this would appear a reactionary, unthinkable concept, an invitation to chaos. A legislator in Virginia who proposed
such a change might well be shuttled home for a .. much needed
rest." Yet, this idea does have its outspoken proponents who are well
recognized in the field of land use. One of the more notable is Mr.
Bernard H. Siegan, who has expressed the opinion that urban planning can often be best served by eliminating zoning laws and permitting the market to totally dictate the course of development in
a particular area. Mr. Siegan holds strongly to the view that zoning
laws permit local politics and favoritism to dictate land use, resulting in an irrational distribution of residential, commercial, governmental and recreational facilities, a situation he claims would not
obtain w~re the machinery of the market left to its own devices.•
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\Vhateve~ the merits of Mr. Siegan's position, zoning laws are a
fact of life in Virginia and there is no serious movement afoot advocating their total repeal. However, recent years have seen.the public
take an increasi11gly active interest in the administration of local
zoning ordinances, and many would agree with Mr. Siegan's
• Partner, Barham, Radisan, Suit.en & Bro\\'11, Arlington, Virginia: B.A., 1963, J.D., 1965.
Washington and Lee University.
1. Address by Bernard H. Siecan, Nonhem Virginia Builden Association. Month})· Meetin,:. March 8, 1973. Mr. Siegan, a Chicago attorney, is a strong proponent of the "'no zoning"
ronc:ept utilized by &e\·eral American dties, notably Houston, Tezas. This ..Adam Smith
•rJnoach" to urban planning ia based upon the belief that governmental in"terference with
thr machinery or the market necessarily results in a less thon perfert product. Mr. Siegan
points out that Houston (the nation's sixth largt-~tt city and fourth in \"olume of construction)
ha~ s;tnrrally BC'hie-ved the commonly acc•pted goals of zoning by allowing normal economic
fnrrrs to operate larcrly unhindered. He belie\"es that homeowntrs in loC"alities without zoning
til\'~ as much, if not more protection through the use of restrictive covenants and economic
runtrols o( the market than would be achieved by zoning.
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premise-that factors other than those relating strictly to land use
con·cepts often influence land use decisions made by local governing
bodies. Consequently, individuals and citizen groups have become
quite vocal in their demands that zoning laws be strictly enforced,
for fear that politics and favoritism will operate to the detriment of
their neighborhoods. Suppose, however, that a citizen is not satisfied with a zoning decision made either by his local governing body
or the officers charged with the administration and enforcement of
the zoning ordinance. What Temedies, if any, has he?
This article is intended to be narrow in scope and will not concern
itself with remedies available to an individual who wishes to appeal
a zoning decision relating to his own property,z and likewise will not
deal with the possibility of utilizing the writ of mandamus in an
effort to compel local officials to enforce the ordinance. 3 Rather, it
will explore in some detail the right of a private citizen to file a
lawsuit to enforce a zoning ordinance as it relates to the property of
another. Admininstrative remedies will be discussed only to the
extent that their exhaustion is a condition precedent to access to the
courts.•
The rapid growth and development experienced in recent years,
particularly in urban areas, coupled with the increased awareness
and interest of the public in the administration of zoning laws,
makes this a subject of great importance to the practitioner which,
as yet, has not received the benefit of any definite judicial or legislative guidelines.

I.
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CoNCEPTS

Zoning is nothing more than the power of a political subdivision
to divide the territory under its jurisdiction into districts and regulate the use to which land within each district may be put. 5 The
2. For decisions invoh·ing the use of declaratory judgment to complain of a :oning decision
afl'ecting one"s own property, aee infra notes 7 & 8.
3. For a case involving the use of mandamus by a property owner, see Ours Properties, Inc.
v. Ley, 198 Va. 848, 96 S.E.2d 754 (1957).
4. For a discussion of the administrative appeal to a board of zoning apptals, see Note,
The A11ri~u~d Person Requirement in Zoning, 8 WM. & MARY L. REv. 294 (196i).
5. VA. CoDE ANN. f 15.1-486 (Repl. Vol. 19i3) provides:
Zoning ordinance• generally; jurladlctlon of countlea and munlclpalltlea
reapectlvely. The gonming body of any county or municipality may, by ordinance,

.:

purpose of zoning
eral welfare of the
buildings and to ~
Zoning ordinance~
vague that they pl
istration, are inva
tives and the strc
viously renders ar

•

'}' .
'J

divide the territo1
tricts o! such nur
purposes of this a1
and determine lh1
(a) The uae oC
mercial, industria
(b) The size,
alteration, repair,
(c) The areas
buildings, structu
unoccupied by us
whether a public
(d) The excav
(e) Sediments
For the purpose
f
all the unincorpo1
ity shall have juri
6. VA. CODE ANN. f lf
· 178 S.E.2d 508 (1971); S
City oC Richmond v. Bo
7. Boggs v. Board of
• rezone plaintiff's land "'
•
Va. 637. 107 S.E.2d 44:
f .l
vague," providing no un
Carper, 200 Va. 653, 101
in uniCormity and therefl
'I
S.E.2d 152 (1958) (Boa
!
• plaintiff should have be
1 S.E.2d 296 (1939) (pre
•
bore no relation to publ
I
8. Kenyon Peck, Ine.
\ ,.
and not an unreasonab'
398. 157 S.E.2d 920 (19~
J
validity)i Southern Ry.
i,J .•.
:·
prohibiting use or railro
~: Bros. Brick Co. v. City
.· ~ declaratory
judgment
~
co~plainant"s property

;

·

'
i

'1
(

l

i

I

'

..t ...
?

'•

t

---,-----···-- .

~~IE~ ~ %~ T~ rpy
170
7
....

·-

___,_

J ..

/:

,
[Vol. 9:483
strictly to land use
e by local governing
;roups have become
>e strictly enforced,
~to the detriment of
citizen is not satisocal governing body
and enforcement or
laS he?
and will not concern
.;ho wishes to appeal
and likewise will not
of mandamus in an
rdinance.1 Rather, it
~ate citizen to file a
~es to the property of
iscussed only to the
edent to access to the
need in recent years,
increased awareness
l tion of zoning laws,
le practitioner which,
lite judicial or legisla-

~EPTS

political subdi\'ision
lto districts and reguict may be put.1 The

L

•

1975]

485

purpose of zoning is to promote the health, safety, morals and general welfare of the community, to protect and conserve the value of
buildings and to encourage the most appropriate use of the land. •
Zoning ordinances which do not effectuate these purposes, or are so
vague that they provide no ascertainable standards for their· administration, are invalid;' however, the expansive range of zoning objectives and the strong presumption of validity of the ordinance obviously renders an attack on these grounds quite difficult.•
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complain of a ~oning decision
N"ner, su Ours Properties, Inc.

I of zoning appeals, st>e Nott,
L. R£,·. 294 (19G7).
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divide the trrritory undrr its juril'dictinn or any substantial portion then•of into districts or such number, shape and area aa it may deem best suited "to carry out the
purpnses of this article, and in each district it znay regulate, restrict, permit, prohibit,
and determine the following:
(a) The use of land, buildings, structures and other premises for agricultural, com·
mercia!, industrial, residential, ftood plane and other specific use;
(b) The size, height, area, bulk, location, erection, construction, reconstruction,
alteration, repair, maintenance, razing, or removal of structures;
(c) The areas and dimrnsions of land, water, and air apace to be occupied by
buildings, structures and uses, and or courts, yards, and other open apaces to be left
unoccupied by uses and structures, including variations in the aizea of lots based on
whether a public or community water supply or sewer system is available and uaed;
(d) The excavation or mining of soil or other natural resources; and
(e) Sedimentation and soil erosion from nonagricultural Ianda•
For the purpose or zoning. the go\·eming body or a county shall have jurisdiction over
all the unincorporated territory in the county, and the governing body of a municipality shall have jurisdiction over the incorporated area or the municipality.
6. VA. Coo£ ANN. § 15.1·489 (Repl. Vol. 19i3); Boggs v. Board or Supervison, 211 Va. 488,
178 S.E.2d 508 (1971); Southern Ry. v. City of Richmond, 205 Va. 699, 139 S.E.2d 82 (1964);
City of Richmond v. Board of Supervisors, 199 Va. 6i9, 101 S.E.2d 641 (1958).
1. Boggs v. Board of Supervisor&, 211 Va. 488, 178 S.E.2d 508 (1971) (Board's refuaal to
re~one plaintift'"a land was arbitrary and capricious); Andrews v. Board of Super'\·ison, 200
Va. 637, 107 S.E.2d 445 (1959) (ordinance held invalid because too general and .. wholly
vague," providing no uniform standards !nr the issuance or permits): Board or Supervison v.
Carper, 200 Va. 653, 107 S.E.2d 390 (1959) (ordinance held unreasonable, arbitrary, lacking
in uniformity and therefore unconstitutional); Board oCSupervison v. Davia. 200 Va. 316, 106
S.E.2d 152 (1958) (Board improperly used the zoning ordinance 'to restrict competition;
plaintiff should have bPen granted rezoning); City or Alexandria v. Texas Co., 172 Va. 209,
1 S.E.2d 296 (1939) (prohibition against installation of ftoodlighta in gasoline filling stations
bore no relation to public health, safety, morals or general \\·~lfare).
8. Kenyon Peck, Inc. v. Kennedy, 210 Va. 60, 168 S.E.2d 117 (1969) (ordinance held valid
and not an unreasnnable. arbitrary ext:rcisr o( police power); Wilhelm v. Morgan. 208 Va.
398, 1&7 S.E.2d 920 (1967) (plaintiff railed to cwercome the strong presumption or legislative
\"alidity); Southern Ry. v. Cit)' or Richmond, 205 \'a. 699, 139 S.E.2d 82 (1964) (ordinance
prohibiting use of railroad's land in the mannrr desirt>d held \•alid and constitutional); West
Rros. Rrick Cu. v. City of Alnnndria. 1G9 \'a. 271, 192 S.E. SAl (1937), wherrin a bill Cor
declaratory judgment and injuncti\"e rtlirC grC'wing out or city•a refu~al to rezone
romplainant's property. sought to quiet complainant"& title to use its land in the manner
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Zoning is a legislative power vested in the state which may be
delegated to cities, counties and towns, and it is within the police
power of the state to pass a statute authorizing the adoption of
zoning ordinances by localities.1 A city has the right under its police
power to pass zoning ordinances if the power to zone is specifically
provided in its charter. 10 In the case of counties, which are political
desired and to enjoin the city from interfering. Held, that the ordinance was a valid exercise
of police power and refusal to rezone was warranted.
Note that in order to have standing to challenge the constitutionality or a zoning ordinance.
the plaintiff hu the burden of showing that he will be directly injured. He cannot litigate
the righta of the community at large, and the burden is not discharged by a showing that
someone else may be injured. Kenyon Peck, ·Inc. v. Kenedy, 210 Va. 60, 168 S.E.2d 117
(1969)i Fainu County v. Parker, 186 Va. 675, 44 S.E.2d 9 (1947). But aee City o!Richmond
v. Randall, 215 Va. 506, 211 S.E.2d 56 (1975); in which the Virginia Supreme Court held that
the presumption of legislative validity attaches not only to a zoning ordinance, but also to
applications for special use permits where legislative bodies.are empowered by law to take
auch actions. However, when a landowner whose special use permit has been denied ahov.-s
that the existing zoning ordinance, u applied to hb land, ia invalid, and that the use he
requested is reasonable, he has made a prima lacie showing that the legislative action denying
his permit was unreasonable. Under these circumstances. the burden then shirts to the legislative body to produce evidence showing that the denial was reasonable. If the evidence of
reasonableness is sufficient to make the question fairly debatable, the legislative denial must
be sustained. In this case it was held that the City's evidence was insufficient to make
reasonableness fairly debatable.
9. City or Richmond v. Southern Ry., 203 Va. 220, 123 S.E.2d 641 (1962); National Mllri·
time Union v. City of Norfolk. 202 Va. 672, 119 S.E.2d 307 (1961); Andrews .v. Board of
Supervison, 200 Va. 637, 107 S.E.2d 445 (19S9)i Gorieb v. Fos, 145 Va. 554, 134 S.E. 914
(1926), afl'd, 274 U.S. 603 (1927).
10. Language in two Virginia cases seems to go further and imply that a city bas power to
zone by virtue of the general police powers contained in its charter. Oun Properties, Inc. v.
Ley, 198 Va. 848,96 S.E.2d 754 (1957)i Wood v. City of Richmond·, 148 Va. 400, 138 S.E. 560
(1927). One commentator contends, contrary to the language in OurJ Properties and Wood,
t~at. a city has no right to zone merely by virtue of a grant of gentral police power, and that
unless the charter espressly authorizes the esercise of zoning powers, the city must rely upon
the state enabling acts. 1 E. YoKLEY, ZoNING LAw&: hAena 12·6 (3d ed. 1965) (hereinafter
cited as YoKLEY). This contention appears consistent with languase in several other Virginia
cases, notably City of Richmond v. Southern Ry., 203 Va. 220, 123 S.E.2d 641 (1962) (the
enactment of zoning regulations is an esercise of the sovereign power oJ the state wl)ich may
be specifically delegated to cities, counties and towns), and City of Richmond v. Board oC
Supervisors, 199 Va. 679, 101 S.E.2d 641 (1958) (municipal corporation may esercise the
followins powers and no others: (1) those granted by r~prrss 1110rdJ; (2) those necessarily or
fairly implied as incidental to the espress poweni and (3) those essential-not aim ply con ..·eo·
lent, but indispensable-to t.he declared objects and purposes of the corporation).
Yokley'• position would seem to be sound tor another reason. Esercise or the police pov.·er
it limited to the protection or public health, safety, morals and general weltare, whereas
zoning ordinances, in addition to the above, may also protect and conserve the value o(
buildings and encourage the most appropriate use or land. See Standard Oil Co. v. City of
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subdivisions of the state, the power to zone stems exclusively from
state statutes, or so-called "enabling acts." 11
It is obvious that the appropriate government officials may enforce the provisions of local zoning laws," and, in addition to criminal sanctions, may seek injunctive relief in a court of equity.'J But
suppose a private citizen believes that the zoning laws are not being
properly administered or enforced in some respect? What rights, if
any, does he have to step .in and act as something of a surrogate
zoning administrator? The answer involves a detailed analysis of
several related questions:
1. Since zoning was non·existent at common law, there obviously exist no common law remedies, as such, for private enforcement. But ·is there any common law cause of action which, in the
absence of statute, may properly be engrafted upon the zoning laws
to permit enforcement by a private citizen?
2. Is there any specific statutory authority permitting private
enforcement of zoning laws? If such statutory authority exists, is it
exclusive and mandatory, or does it merely supplement a common
law remedy which may be applied to zoning laws?
Any inquiry along these lines should logically begin with a general
discussion of the common law method whereby one individual could
restrict the use to which the property of another could be put: the
abatement of a nuisance by injunction.
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Charlottesville, 42 F.2d 88 (4th Cir. 1930), holding that police powers in a city charter may
only be used to protect health, safety and morals and may not be utilized to protect property
values, the latter being a proper subject ror zoning ordinances only.
In Virginia, this question lies largely in the realm of academia, since the enabling acts have
dtlt>gated zoning power to cities, counties and towns, and the only instance in which the issue
may arise would be a situation where the zoning ordinance of a· city conflicted in some respect
with the state statutes and the city contended that, because of its independent police powers,
it was not bound t.o adhere to the enabling acts.
11. Cherrydale Cement Block Co. v. County 'ad .• 180 Va. 443, 23 S.E.2d 168 (1942); 1
YoKLEY, $1lpra note 10, at§ 2-6. Virginia's enabling acts are round in VA. CoDE ANN. I§ 15.1427 t.o -503 (Repl. Vol. 1973).
_12. VA. CoDE A.•·t'N. f 15.1·491 (Repl. Vol. 1973); McClung v. County of Henrico, 200 Va.
870, 108 S.E.2d 513 (1959); Washington & Old Dominion R.R. v. City of Alexandria, 191 Va.
184, 60 S.E.2d 40 (1950) (dictum); Carroll v. Arlington County, 186 Va. 675, 44 S.E.2d 6
(19-&7) (dictum).
13. VA. CODE ANN. t 15.1-491 (~pl. Vol. 1973); Mc~air , .. Clatterbuck, 212 Va. 532, 186
S.F..2d 45 (1972); Fairfax County v. Parker, 186 Va. 675, 44 S.E.2d 9 (1947).
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LAw REMEDIES: THE INJUNCTION FoR NuiSANCE
Nuisance may be broadly defined as any interference with another person's enjoyment of his property. It embraces everything
that endangers life or health, or obstructs the reasonable and comfortable use of property .•• On a more theoretical plane, it has been
said that nuisance is not conduct or even a condition. Rather, it is
an invasion of a property interest, for which liability may be predicated upon any one of the three traditional common law categories
of liability: intentional conduct, negligence or strict liability .15
There are two types of nuisance-public and private. Private
nuisances afford only a tort remedy, which must be exercised by the
individual whose rights have been disturbed. A public nuisance is
an interference with the rights of the community at large and is a
crime.•• Actions to abate public nuisances lie with the appropriate
government authorities, and could include criminal prosecution as
well as an action for injunction. 11 However, a public nuisance may
also be a tort, actionable by a private individual, if the plaintiff is
able to prove that he has suffered special and distinct 'damage,
different both in kind and degree from that suffered by the general
public. Moreover, the damage must be direct, not merely consequential.•• The interference must be substantial and objectionable
to the ordinary, reasonable man, and not merely to a plaintiff with
peculiar sensitivities.••
CoMMON

14. Barnes v. Graham Virginia Quarries, Inc., 204 Va. 414. 132 S.E.2d 395 (1963); G.L.
Webster Co. v. Steelman, 112 Va. 342, 1 S.E.2d 305 (1939); Bragg v. Ives, 149 Va. 482, 140
S.E. 656 (19Z7).
1S. Prosser, Priuate Action for Public Nuuance, 52 VA. L. REv. 997, 1003-04 (1966)
(hereinafter cited as Prosser].
16. ld. at 999.
11. Pope v. Commonwealth. 131 Va. 716, 109 S.E. 429 (1921). But lee Mean v. Town or
Colonial Beach, 166 Va. Z78, 184 S.E. 115 (1936), where it was held that the violation or an
; ordinance would not be enjoined at the behest of the town unless it were a nuisance per se
(i.e., an ac:t designated by the ordinance as a nuiaance) or unless the violation would result.
in special or ineparable injury to property rights.
18. J. H. Miles & Co. v. McLean Contracting Co., 180 F.2d 789 (4th Cir. 1950); Magee v.
Omansky, 181 Va. 422, 46 S.E.2d 443 (1948); Fugate v. Carter, 151 Va. 108, 144 S.E. 483
(1928); Payne v. Goodwin, 141 Va. 1019, 133 S.E. 481 (1926): Miller v. Truehart, 31 Va. (4
Leigh) 569 (1833); Beveridge v. Lacey, 24 Va. (3 Rand.) 63 (1824).
19. Prouer, supra note 15, at 1002. By way of illustration of the foregoing principles, cases
have held that a plaintiff cannot be beard to complain: Drummond v. Rowe, 155 Va. 125,
166 S.E. 442 (1931) (of an unlicensed professional activity); Baird v. Board oC Recreation
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If an action at law for damages 20 is inadequate relief, a plain 1
maY seek the aid of ·equity and ask that a private nuisance be enjoined.21 If a plaintiff suffers special damages from a public nuisance, and thus has standing to sue, he may also seek to have such
22
8 nuisance enjoined.
. Since zoning laws are creatures of statute, unknown at common
law, there exists no common law principle that such statutes may
be enforced by a private individual or government authorities
through the equitable remedy of injunction. If the use of one's property in violation of a zoning ordinance constitutes a privat~ nuisance, a plaintiff whose property is affected thereby may seek an
injunction wit~out reference to any zoning violation. The concern
here, however, is with the right of a Virginia plaintiff to enjoin the
use of another's property, not because such use constitutes a nuisance, but based solely upon the fact that such use is in violation of
the zoning laws. 23 Accordingly, the state enabling acts must be examined to ascertain if any remedies for enforcement are contained .
therein and, if so, whether they are exclusive or exist concurrently
with the common law right to seek injunction~ in a given case. As
will be shown, the nuisance principles set out above have, directly
or indirectly, influenced the decisions of certain courts in this area.

III.

STATUTORY REMEDIES FOR PRIVATE ENFORCEMENT OF ZONING
LAWS

In addition to Virginia Code Section 15.1-491, which gives government authorities the right to enforce the ordinance, either by a
criminal prosecution or by an action for injunction, 2• two other pro-

. 997, 1003-04 {1966)

ae~ Mean v. Tov.n of
1at the \'ioJation o( an
"ere a nuisance per H
\'iolation would result
~

Cir. 1950); Ma~:ee v.
Va. 108, 144 S.E. 483
"· Truehart, 31 \'a. (4
going principles, taafl
v. Ruwe, 165 Va. 725,
. Board or RecreatiOD

Comm'ra, 110 N.J. Eq. 603, 160 A. 637 (Ct. Err. & App. 1932) (of a noiay baseball game);
Daniel v. Kosh, 173 Va. 352, 4 S.E.2d 381 (1939) (of operation of a gasoline filling station)
whl'n he has suffered no harm separate and.distinct from that suffered by the community at ·
large.
20. In Barnes v. Graham Virginia Quarrie1, Inc., 204 Va. 414, 132 S.E.2d 395 (1963) and
G. L. \Vebster Co.,., Steelman, 172 Va. 342, 1 S.E.2d 305 (1939), the court affirmed judgme-nts wh~n damages were shown wilh reasonable certainty.
21. Fugate v. Carter, 151 Va. 108, 144 S.E. 483 (1928); Switzer v. McCulloch, 76 Va. 777
(1882).

•

22. J.H. Miles & Co. v. McLean Contracting Co., 180 F.2d 789 (4th Cir. 1950); Fugate v.
Carter, 151 Va. 108, 144 S.E. 483 (19~8); Lnng's Bnt:J:B&e Transfer Co. v. Burf'ord, 144 Va.
:1:19, 132 S.E. 355 (1926); Miller v. TruPhart, 31 Va. (4 Leigh) 669 (1833).
23. It will be assuml'd thot., but Cor the zoning ordinance, the use ";;,'ould be lawful.
24. VA. CollE ~'N. § 15.1-491 (Repl. Vol.1973). Cases involving gO\'fmmentaJ enforcement
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visions of the enabling acts are relevant to this inquiry: sections
15.1-49625 and.15.1-499. 28 The latter speaks generally of the right to
enjoin any violation or attempted violation of the provisions of the
enabling acts, or any regulation adopted thereunder, without specifying in whom such rights exists, and t~e relevant portion of section
15.1-496 provides that:

j-
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Where a building permit has been issued and the construction of
the building for which such permit was issued is subsequently sought
to be prevented, restrained, corrected or abated as a violation of the
zoning ordinance, by suit filed within fifteen days after the start of
construction by a person who had no actual notice of the issuance of
the permit, the court may hear and determine the issues raised in the
litigation even though no appeal was taken from the decision of the
administrative officer to the board of zoning appeals.27

This section places several conditions upon the right to proceed
under its provisions, including what appears to be a fifteen day
statute of limitations and lack of actual knowledge of issuance of the
permit. Although the statute does not specify the form of action
permitted, the language is clearly that of injunctive relief. 21
The Virginia Supreme Court has not interpreted section 15.1-496
or any of its predecessor statutes," nor do any revisor's notes or
committee reports exist which would shed light on the legislative
intent.30 In addition, none of the highest courts of the other fortyordinances are collected at notes 12 & 13 supra.
25. VA. CODE ANN. f 15.1·496 (Repl. Vol. 1973).
26. ld. I 15.1·499 provides:
Any violation or attempted violation or this chapter, or oC any regulation adopted
hereunder may be restraintd, corrected, or abated as the case may be by injunction or
i
other appropriate proceeding.
27. /d. § 15.1-496. The quotation in the tnt iJ the last portion ofthis rather lengthy statute.
The portions of the statute which preceded the quoted portion concern the procedures which
property owners must follow to obtain special exceptions to a zoning ordinance or to appeal
from deciJions ot the zoning administrator granting or denying such special exceptions.
28. Note that the statute speaks or the ·building constNction being .. prevented, restrained,
corrected or abated." .
29. The predecessor statutes to§ 15.1-496 are collected and discussed in t~xt accompanying
notes 40·64 infra.
30. The author contacted the Clerk of the House of Delegates and Mr. John A. Banks, Jr.,
Director of Legislative Services, in an effort to locate any revisor's notes or committee reports
o( %oning
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nine states have rendered a decision on a similar statute. Therefore,
the evolution of section 15.1-496 becomes of prime importance in
attempting to ascertain the effect intended by the General Assembly. The basic questions which must be answered are these:
(1) Is the statute constitutional?

' the construction or
subsequently sought
as a violation of the
Lys after the start of
ce of the issuance of
e issues raised in the
[l the decision of the

(2) Docs section 15.1-496 provide an exclusive and mandatory
remedy for private enforcement of the zoning ordinances, under the
conditions set out therein, or does section 15.1-499 engraft upon the
zoning laws the common law remedy of injunction, with laches as
the only time limitation on the right to bring an action? ..
(3) In what cases, if any, must administrative remedies be exhausted before resort may be had to the courts?
(4} What standing is' necessary under section 15.1-496?

~eals."
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~e of issuance of the
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of the other forty-
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relative to § 15.1·496 or any of its predecessor statutes. Both individuals made a starch of
their files from the inception of the enabling acta to present, and reported that neither
re\·isor's notes nor rommittee reports exist.
31. Thia term is meant to refer to the situation where several building permits covering
different phases of construction are issued at different times (e.g., ezcavation permit, rooting
permit,sheJl permit, mechanical permit}. This is common in commercial construction v.·here
it is often impractical to complete all of the complex plans required by the locality or munici·
'
palit)' prior to commencing construction.
32. VA. CoDE ANN. f 15.1-496 (Repl. Vol. 1973), requires that the decision of the zoning
administ;ator be appealed within thirty days after such de-cision is rendered .
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(5) Is section 15.1-496 applicable only to situations where a specific decision of the zoning administrator is being questioned?
(6) What effect, if any, do "staged" building permits have on
the operation of the statute?31
(7) What occurs if a person acquires actual knowledge of the
iss.uance of a building permit prior to the start of construction, but
after the time for appeal of the decision to issue the permit has
expired? 32 Along these same lines, what rights accrue to a pr1vate
individual who discovers, more than fifteen days after the start of
construction, that a building is being constructed in violation of the
building permit?
(8) \Vhat vested-rights, if any, does the builder have in a building permit?
(9) Since the Virginia Suprem~ Court has held that a building

.
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permit issued in violation of a zoning ordinance by an official lacking power to alter or vary the ordinance is void,= how can any
limitation be placed upon the right to challenge construction of the
offending structure?
Before it becomes necessary to consider the effect of the statute,
it must first be determined whether section 15.1-496 is constitutional.

l:

I

· 38. Wheelwright v. Comn
Zoning Bd. 412 Pa. 582, 19S
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proper action to prevent. a1
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•33. S~galofl' v. City or Newport News, 209 Va. 259, 163 S.E.2d 135 (1968).
34. s~e Gorieb v. Fos, 145 Va. 554, 134 S.E. 914 (1926), aff'd, 274 U.S. 603 (1921).
35. VA. CoNST. art. IV, 112.
38. Parker v. Commonwealth, 215 Va. 281, 208 S.E.2d 757 (1974)i City of Richmond v.
Pace, 127 Va. 274, 103 S.E. 647 (1920).
·
37. Unleas otherwise noted, references to I 15.1·496 will be understood to refer to that
portion of the statute giving any penon without actual notice of the issuance of a building
permit the right to &lean action claiming violation o!the zoning ordinance within fifteen days
aft~r the start of construction of the building in que!tion. See text accompanying note 27
SUpl'Q. The other paragraphs or the statute will be discussed as they become rele\·ant.

178
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15.1-4~

l

The constitutionality of zoning enabling acts and ordinances in
general is well established. 34 However, the Constitution of Virginia
provides that, "(n]o law shall embrace more than one object,
which shall be expressed in its title."" The title to section 15.1-496
("Applications for special exceptions; appeals to board; proceedings
to prevent construction of building in violation of zoning ordinance") well delineates the contents of the statute; but does the
"law.•.embrace more than one object. . . ."?
Statutes are, of course, presumed valid until their violation of the
constitution is proven beyond all reasonable doubt, and the quoted
constitutional provision has been liberally construed so as to uphold
acts of the General Assembly. 31 Though the constitutionality is not
free from doubt, taken in the context of the extremely liberal construction of article IV, section 12 of the Virginia constitution, the
section would probably survive constitutional attack, since the general object of the statute seems to be the establishment of procedures for challenging decisions affecting the administration of zoning ordinances. As we shall see, however, section 15.1-49631 evolved
from several statutes which were originally separate code sections,
and the amalgamation causes severe problems in interpretation.
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Section 15.1-496-An Exclusive and Mandatory Remedy

It would seem only logical that the Virginia Legislature meant for
the statute to be an exclusive and mandatory remedy, particularly
since there purports to be a fifteen day limitation upon the right to
file suit. It must be presumed that in enacting zoning regulations,
which impose restrictions on the free use of property and are thus
in derogation of the common 1aw,38 the General Assembly acted with
full knowledge of the strict construction given to such statutes.s• As
such, it is unlikely that the General Assembly intended for an indi\'idual to be able to rely upon the general common law injunctive
powers of a court of equity, or claim that such general powers had
been codified in section 15.1-499, should he be barred by the fifteen
day limitation. \Vere such the case, the fifteen day provision would
be pure su~lusage, a futile act on the part of the legislature.
This conclusion finds further support in the legislative history of
section 15.1-496 and, since this is the only direct clue to the intent
of the legislature, the derivation of the statute as it relates to access
to the courts must be ~riefly discussed.
Although the first zoning enabling acts in Virginia were enacted
in 1922,~ 0 the statute which forms the basis of our present enabling
acts was enacted in 1926. 41 While this statute applied only to cities
and towns,• 2 the legislature in 1927 established similar procedures
for counties, but only for those counties with specific population

.
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38. Wheelwright. v. Commonwealth, 103 Va. 512, 49 S.E. 647 (1905). Scr also Peterson v.
Zoning Bd. 412 Pa. 582, 195 A.2d 523 (1963) •
39. Hannabass v. Ryan, 16-1 Va. 519, 180 S.E. 416 (1935).
40. Va. Acts or As!lembly 1922, ch. 43, at 46. The Act appeared as section 3032(a) of the
Virginia Code of 1924, and authorized cities (not counties or towns) to regulate land use
through zoning. No procedures of any type were established; the Act merely conferred upon
dtie$ the power to zone.
41. Va. Acts of Assembly 1926, ch. 197, at 345. This Act authorized eities and to\\-ns to zone
and contained pro\'isions, much like the present act, for appeal by a "person aggrie\·ed" of a
decision oC the zoning adminif'trator to the board of zoning appeals "'within a reasonable
timt." ld. § 10, at-347. A further BJ'('IC'Bl or the lmnrd's decision t.o the 81Jpropriate court of
r~curd was authorized, provided that the appeal was taken within thirty days after filing of
the ded!lietn by the board. ld. § 16, at 348.
42. The local authorities were given power, .. in addition to other remedies, •• t.o institute
IJrupfr art ion to pre\·ent, abate, restrain or corrl'ct a \'iolation of the local ordinance relating
to the erection, construction, reconstruction, alteration, rt'pnir, occupancy or use oC any
huilding or structure. ld. § 22, at 349.
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figures. 43 In 1938, the General Assembly passed a separate enabling
act for
counties which did not qualify under the population requirements of the 1927 Act. The 1938 Act, however, established
procedures for the presentation of complaints of "persons aggrieved" which differed from those applicable under the 1926 and
1927 Acts.••
These two separate sections relating to counties, and the provisions relating to cities and towns, appeared in the Virginia Code of
1942. That Code merely continued in effect the earlier statutory
provisions. Under these statutes, the provisions for appeal of a "person aggrieved" of a decision of the board of zoning appeals depended
upon the population of tl].e place of residence of the individual. For
residents of cities or towns, cs and for residents of counties with specified population figures, •• the procedures were similar. Appeals from
decisions of zoning administ~ators were taken to the board of zoning
appeals. n Any person aggrieved by a decision of the board of zoning
appeals could, within thirty days after the filing of such decision,
appeal to the appropriate court of record."1 Under these provisions,
a private citizen had no right of appeal to the courts unless administrative ren1edies were first exhausted (appeal to the board of zoning
appeals). Under Chapter 115C:• relating to counties in general, re-

•

dress from decisions o
an appeal to the nex1
other governing body
courts at all.

all

43. Va. Acts of Assembly 1927, ch. 15, at 26. The Act applied only to counties with a density
or population or more than five hundred persons per square mile. Appeals to the board of
zoning appeals could be taken within firteen days after entry of the decision appealed from
(Section 12), and the provisions relating to appeal oC the board's decision to a court of record
were the same as those found in Va. Acts or Assembly 1927, ch. 15, section 15, at 347. Section
16 established procedures Cor enforcement by local authorities identical to those applying to
cities.
44. Va. Acts of Assembly 1938, ch. 415, at 177. Section 7 provided that the board of
supervisors, if it so desired, could establish a county board nf zoning appeals. Any person or
persons aggrieved by any decision or the board, or any taxpayer or county official could
present a petition setting forth the grounds or the grievance to the next regular meeting or
.- the board of supervisors. Section 8 gave the county officials the same powers of enforcement
as given to cities and counties with specified populations.
45. VA. CoDE ANN. I 3091(1)-(26) (1942).
46. ld. I 2880K-2880(11) (1942).
47. Note that residents of counties with specific population figures were required to bring
an appeal within fifteen days after entry of the decision appealed from (see note 43 supra),
while residents of c.ities or towns were required to appeal to the board "within a reasonable
time" (aee note 4laupra).
•
•
48. VA. CoDE ANN. I 2880bb (1942) (counties with specified populations>: id. I 3091(16)
(1942) (cities).
49. ld. I 2880mm • 2880ww (1942).
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dress from decisions of the board of zoning appeals was limited to
an appeal to the next regular meeting of board of supervisors or
other governing body of the county;~0 no access was allowed to the
courts at all.
In 1948, section 2880v of chapter 115B, pertaining to counties with
specified population figures, ~as amended to provide recourse to the
courts in cases where a building permit had been issued and one
with no actual notice of the issuance of the permit desired to pre\·ent, restrain, correct or abate the construction of a building as a
\·iolation of the zoning law.51 The amendment was very similar to
the present language of section 15.1-496, but provided that suit
must be filed within thirty days after the start of construction. The
other provisions of the 1942 Code previously discussed remained
unchanged .
The Code revision of 1950 continued the tripartite organization of
the enabling acts. 52 The pertinent substantive content of these Acts
remained unchanged with one exception. Residents of counties in
general, for the first time, were granted the right to appeal to the
appropriate circuit court within thirty days after the filing of the
decision of the board of zoning appeals. 53 With this change all Virginia residents enjoyed the right to judicial review of the board's
decision. It is worthy of note that the article pertaining to counties
with specific populations preserved the provisions of the 1948
50. /d. f 2880ss (1942). .
51. ld. § 2880v (Cum. Supp. 1948). The statute read in part:

ided that. the board of
appuls. Any per&an or
n county official could
next regular meeting of'
~ po't\·en or enforcement

s were required to bring
·om (ste note 43 supra),
rd "within a reasunable

t 3091(16)

I.
I'

f,2. Jd. §§ 15-819 to -843 (1950) (applying to citirs and towns); id. U 15-844 to -854 (1950)
to C'ounties in grneral); id. §§ 15-855 to ·885 (1950) (applying to counties with
"prcific JXlf'ulation figurts). Ac.-tually, Lhr zoning l'nabling acts or 1950 included a fourth
... ·ctiun (§§ 15-8.."6 to -890) which contained special pruvisions Cor counties adjoining cities
v.ith a population or 180,000 or more. None of these pro,·isions are rele\·ant to this discussion.
~1. /d. § 15·650 (1950). Section 15-850.1 allowed pel'!lons residing in counties with a density
u( JKl()Ulation in tJCeSS Of tWO thousand per t~~qU&fl' mi)e tO petition thl" board Of 6UperViSOfl
lu rt\·iew a decision of the board of zoning appeals prior to appt>aling to the circuit court.

,

~:·

by

Provided that. in any case where a building permit. is issued
the administrative
officer, and the construction of the building Cor which such permit was issued is subse·
quently sought to be prennted. rt!$lrained. corrected or abated as a violation or a
~oning law by suit filed within thirty days after· the start
construction by a person
who hlld no actual notice of the i!isuance or the permit, the court may hear and
dt>termine the i!iSUl'$ raist>d in the litigation e\·en though no appeal was taken from the
decision of the administrath·e officer to tht> Board of Zoning Appeals .
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amendment to section 2880v of chapter 115B, including its requirement that suits be filed within thirty days after the start of construction. These provisions were found in section 15-867.1 of the
1950 Code.
In 1962, the numerous statutes cited above were compressed into
sections 15-968.10 and 15-968.11 of the Virginia Code.~ Distinctions
between cities and towns, counties generally and counties with certain specific populations were abolished. All of the remedies previously cited were set out in sections 15-968.10 and 15-968.11 rather
than being the subject of separate sections as before. Section
15.968.10 included the prior sections 2880v and 15-867.1, and provided that a person with no actual notice of the issuance of a building permit could file a suit tQ prevent the construction of a building
as a violation of the zoning ordinance, but significantly shortened
the time for filing such suit from the previous thirty day limitation
to a fifteen day limitation. These two sections ultimately became
sections 15.1-496 and 15.1-497, which are in effect today.
In v.iew of the history of section 15.1-496, which provides the only
source of legislative intent, it seems clear that the statute provides
an exclusive ren1edy and is mandatory, and those seeking to file an
action which comes ~ithin its purview are bound by the fifteen day
limitation. The statute has been revised many times over the years,
indicating a great deal of thought on the part of legislators. It was
not until 1950 that all areas of the state were given the right to
appeal a decision of the board of zoning appeals to the appropriate
court of record. More significantly, until 1962, direct access to the
courts for enforcen1ent of the zoning laws relating to construction of
a building, which action first became possible in 1948, was restricted
-to those individuals residing in counties with specific population
figures. In 1962, when the remedy became generally available, the
time for filing suit was shortened to the present fifteen day limitation·.
The provisions of the enabling acts which granted access to the
courts to private individuals (until1948, only as an appeal from the
board of zoning appeals) were originally, and for some time thereafter, set out in three separate sections of the Code, with rights
54. ld.
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depending upon an individual's place of residence. The conclusion
seems inescapable that the legislature believed that access to the
courts by private individuals to contest zoning laws was nonexistent
absent a specific statutory grant of such a right. Such grants carefully prescribed and limited the conditions for the filing of suit by
a private individual. It is submitted that such rights of access were
intended to be, and are, exclusive and jurisdictional. One noted
writer in the field of zoning has stated: "It is to be borne in mind
t.hat-of course-where a specified form or manner of procedure is
established by state or charter or ordinance provisions, such respectiue method must be pursued. " 55
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IV.

LIMITATIONS OF SECTION

15.1-496

It is evident from the language of section 15.1-496 that some rights
are conferred upon private citizens to file an action to prevent,
restrain, correct or abate the construction of a building, which construction is allegedly in violation of a zoning ordinance. Beyond this,
the import and effect of the statute are far from clear.
In the brief paragraph which grants direct access to the courts to
enjoin construction of a building allegedly in violation of the zoning
laws (hereinafter referred to as the "direct access provision"), section 15.1-496 raises far more questions than it answers, and this
writer does not pretend to possess the prescience necessary to definitively delineate the parameters of the statute. However, certain
basic conclusions may be drawn with regard to the extent of the
rights conferred upon an individual proceeding under this section.

l

•

I
'l
t

I

I

A.

Objections to the Use of a Building

On its face, the rights provided ·by the direct access provision of
section 15.1-496 are limited to those situations where the construction of the building is sought to be prevented, restrained, corrected
or abated as a violation of a zoning ordinance. The statute is silent
with regard to t.he right to complain about the use contemplated for
the building." It could be argued that the act encompasses use, on
the theory that if the use permit has been illegally issued, and is
therefore void, 51 the building penn it issued thereunder is ~lso void,

~
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and consequently the building is being constructed in violation of
the zoning ordinance (i.e., without either a valid use or building
permit). However, this involves a rather tortured interpretation of
the statute, and it is believed that section 15.1-496 contemplates
only complaints regarding the actual physical construction of a
building. This interpretation is bolstered by the fact that the public
has at least constructive notice of the issuance of all use permits
because of the requirement of a public hearing after published notice. However, once a use permit is in existence, the issuance of a
building permit is a mere ministerial act if the plans supplied conform to the building code. 57 Hence, there is no requirement for any
.notice to be given as building permits are issued. Objections to the
issuance of a use permit, then, can be properly aired before the
governing body, while the same opportunity does not exist ·with
regard to the building permit.

*'

·

B. Decision of the Zoning Administrator
Since the majority of section 15.1-496 is concerned with decisions
of the zoning administrator and appeal of those decisions, is direct
access to the courts limited to the challenge of a particular decision
of the zoning administrator, such as an interpretative ruling regard·ng construction? An examination of the direct access provision of
section 15-867.1 of the 1950 Code reveals that the predecessor statute of section 15.1-496 began as follows: ..In any case where a buildIng permit is issued by the administratiue officer, and construction
of the building for which such permit was issued is subsequently
sought to be prevented, restrained, corrected or abated as a violation of a zoning law ...•" 11 Hence, it is logical to assume that
section 15.1-496 is concerned with the challenge of decisions of the
zoning administrator, but that the decision contemplated is the
decision to issue the building permit itself, without reference to, or
requirement to specifically challenge, any specific determination
which may have influenced that decision. 51
61. State ex rei. Great Lakes Pipe Line Co. v. Hendrickson, 393 S.W.2d 481 (Mo. 1965);
Vagoni v. Brady, .C20 Pa. 411, 218 A.2d 235 (1966): Herskovits v. Irwin, 99 Pa. 155, 149 A.
195{1930).
68. VA. CoDE ANN. I 15·867.1 (1950) (emphasis added).
59. Actually, in most eases numerous governmental departments must concur that the
structure ia in eon(ormance with the zoning ordinance and the use pt'rmit, but the overall
responsibility and final determination rests with the zoning administrator.
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Acquired

In order to avail himself of the direct access provision of section
15.1-496, a complainant must show that he had no .. actual notice

of the issuance of the [building] permit." However, at the time suit
is filed, the party will undoubtedly have actual notice of the existence of the building permit (and hence actual notice of its issuance
at some prior time), if for no other reason than construction will
have begun and notice of the permit will have been tacked to a tree .
or otherwise prominently displayed at the construction site. Since
the statute speaks of actual notice of the issuance, rather than the
existence of the permit, it undoubtedly refers to actual notice at the
· e of issuance. Otherwise, it would be possible to have a situation
which a person receives actual notice of the existence of the
mit prior to construction· commencing but after the thirty day
p iod for appeal of the zoning administrator's decision had expired,
leaving the individual without any remedy: he cannot appeal to the
board of zoning appeals, and cannot file suit under the direct access
provision because of his actual notice. It is not believed that such
an interpretation was contemplated by the General Assembly.

'nistrator

393 S.W.2d 481 (Mo. 1965);
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There are numerous situations between the two extremes which
could be posited. For example, an individual may obtain actual
tice of the ex.istence of the building permit a day or two after it
actually issued. In this circumstance, he would have his choice of
r-~o remedies: he could appeal to the board of zoning appeals, and
then to the appropriate court of record should the decision of the
board be adverse, or he could utilize the direct access provision.
.~ This contention is fortified by the fact th~t section 15.1-49.6 author~ izes direct access to the court by one wtth no actual not1ce of the
I
issuance of the building permit .. even though no appeal was taken
1
from the decision of the administrative officer to the board of zoning
•
appeals." The quoted portion of the statute would have no ~eaning
t
unless it contemplated a situation where a person would have the
l
option to appeal to the board (knowledge of the issuance of the
permit having been obtained prior to the expiration of the thirty day
appeal period), but would not be required to do so (knowledge not
having b~en obtained at the time the permit was issued). · .

i

I

I. *
J

In most cases, the practitioner would be well advised to pursue
the administrative remedies in such a situation. Although it may be

\
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Exhaustion of Administratir;e Remedies

It appears that if a person has actual notice of the issuance of a

-~ building permit, as previously defined, he must exhaust his admin-

·'.

"
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argued that exhaustion of administrative remedies was not required
under the facts of the case, the pursuit of such remedies precludes
any defense arguments along these lines and it is submitted that
some judges feel, consciously or subconsciously, that one who has
exhausted his administrative remedies comes into court with particularly clean hands. In addition, it would appear that the complainant has everything to gain and nothing to lose by pursuing the
administrative remedies first. If he comes into court under the direct access provision, he is saddled from the beginning with the
presumption that the decision of the zoning administrator is valid.''
If he appeals the administrator's decision to the board of zoning
appeals and loses, his position would be approximately the same on
appeal to a court of record. However, should he prevail before the
board of zoning appeals, his opponent would, on appeal to the circuit court, be forced to overcome the weight and presumption of
validity which would attach to the decision of the board. As always,
the final decision in such matters must rest with the good judgment
of the particular practitioner, as he is familiar with the local courts
and boards and is thus in the best position to evaluate his chances
of success and the risks involved in each possible course of action.

. ·.

e
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istrative remedies by an appeal to the board of zoning appeals, as
the direct access provision is available only to one without such
notice. There is a compelling reason for forcing one with actual
notice of the issuance of the permit to appeal first to the board, as
one with such notice is able to examine the plans for the building
and determine whether, iri his opinion, the proposed construction is
in conformance with the zoning ordinance. The statute thus places
upon him the duty to make inquiry and air his grie\"ances at the
earliest possible time. Similarly, one without actual notice of the
issuance of the permit hns the same duty of inquiry and action when
construction actually begins.

r

60. S('e note 8 and accumpanying text supra .
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Staged Permits

Quite often, permits for the construction of a complex commercial
building are issued at different times for different phases of construction. For example, a permit allowing the erection of the shell
of the building may be issued two months after the permit allowing
excavation. It may well be that a person would have no objection
to the excavation, but would contend that the shell violated the
zoning ordinance in some respect (e.g., exceeded the height limitation). Consequently, he would not have notice of the condition
which he claims violates the ordinance within thirty days of the
issuance of the original permit. In this circumstance, it is believed
~that the ~hirty day period for ~ppe.als to the board begins running
· from the. 1ssuance of. each perm1t wtth regard to matters covered by
the parttcular permtt. The same cannot be said of the fifteen day
limitation containeq in the direct access provision as, on the face of
the statute, it is keyed only to the start of construction and makes
no mention of particular phases of construction. Again, this would
be a logical result, as it is not unfair to require that once construction begins, an individual has the duty to make inquiry with regard
to· the different phases if he has some notion of privately enforcing
the zoning ordinance. If such inquiry is diligently made, he then
would have actual notice of the issuance of subsequent building
permits at the time of issuance, and could appeal to the board of
zoning appeals and then to the appropriate court of record.
Suppose that more than fifteen days after construction has begun,
an individual disco.vers that t.he building is being constructed in
violation of the plans upon which the building permit was issued.
In this instance, he simply has no re1nedy under any relevant zoning
statutes and must rely upon local officials to enforce the ordinance.
Should the practitioner be faced with this situation, he should investigate the availability of the writ of mandamus should the officials refuse to act.
.
•

F.

Standing to Bring Suit

1 ... r.
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Standtng to file suit under the direct access provision of section
15.1-496 appears to be quite flexible-the only apparent require-

ment is that the person have no actual notice of the issuance of a
building permit. On the face of the statute, there is not even a
requirement that the person be a resident of the locality in which
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the building is being constructed. Compare this with the mandate
that in order to appeal a decision of the zoning administrator to the
board of zoning appeals, the complainant must be a "person aggrieved,"•• indicating a general requirement that there be some adverse effect on his property rights stemming from the decision appealed.12 Surprisingly, standing is relaxed under section 15.1-497 for
an appeal from the decision of the board of zoning appeals to a court
of record, and .. any taxpayer," as well as a "person aggrieved," may
perfect such appea1.13 Although the term "any taxpayer" indicates
that the individual must be a property owner, it does not require
that his property be affected by the decision. The result is the anomalous situation of a person being able to appeal a decision of the
board of zoning appeals who had no standing to bring the matter
before the board in the first place. A literal reading, therefore, of the
standing requirements of the direct access provision and that authorizing an appeal of a decision of the board of zoning appeals
raises serious questions as to the validity of these sections of the
enabling acts.
It has been demonstrated that zoning is a legislative power residing in the state and that the enactment and enforcement of zoning
regulations is an exercise of the sovereign power of the state. 11" Although this enforcement power may be delegated to cities, .counties
and towns, reported decisions say nothing of delegation of enforcement powers to private citizens. In fact, the cases specifically hold
that it belongs to the legislative department to exert police powers
and that delegation of such powers is permitted only to municipalities and other governmental subdivisions of the state.'5
Unquestionably, the General Assembly could not, under the Virginia Constitution, delegate the decision-making aspect of its legisVA. CoDE ANN. t 15.1-496 (Repl. Vol. 1973).
62. s~~ Note, Th~ Aggrieued Person Requirement in Zoning, 8 WM. & MARY L. REv. 294
(1967). On~ is immediately reminded o(the "special and distinct harm .. language in the cases
which define the standing o( a private cititen to sue for public nuisance. See text accompany·
ing notes 14·22 infra and following note 68 &upra.
63. VA. CoDE ANN. I 15.1-497 (Repl. Vol. 1973). The petition must be filed with the appro·
priate court or record·within thirty days after the filing or the decision in the office o( the
board.
64. Se~ note 9 &upra.
65. ld. W~bster Sanitation Comm'n v. Craft, 196 Va. 1140, 87 S.E.2d 153 (1955); Town of
Farmville v. WJlker, 101 Va. 323, 43 S.E. 558 (1903).
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lative powers to a private citizen.11 It is believed that the same holds
true for wholesale delegation of the right to enforce regulations enacted pursuant to the police power. Consequently, a purported delegation of the right to file suit to enforce a zoning regulation (or
appeal a decision of the board of zoning appeals) to one who will
derive no direct benefit from a favorable decision nor suffer any
adverse ruling (i.e., one who is not a
special detriment from
.. person aggrieved") is void. This conclusion is consonant with the
decisions holding that in order to have standing to challenge the
constitutionality of a zoning ordinance, the plaintiff has the burden
of showing that he, and not some other person or the public'at large,
will be injured.17
In light of the above, counsel for a complainant (who may be, in
fact, a .. person aggrieved"), may be faced with the unenviable task
of persuading a judge to engraft upon the statutes the ..person aggrieved" requirement with regard to standing to sue. If such were
done by the court, sections 15.1-496 and 15.1-497 could survive an
attack which claimed that they represent an unlawful delegation of
police powers. The glib argument which immediately comes t.o mind
is that the statute should be upheld if possible and the "person
aggrieved" is implied and consistent with the .. spirit and purpose"
of the act. \\'bile "spirit and purpose" arguments lie well in lofty
intellectual discussions, they offer little comfort to the p·ractitioner
who has been fixed with an icy stare from the bench and ordered to
"Tell me what the statute says-forget this spirit and· purpose non·
sense." It is feared that if the statutes are literally interpreted, they
are invalid. \\'hether the courts are willing to indulge in a bit of
judicial legislation to engraft the requisite standing criteria by implication remains to be seen. u
·
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66. VA. CONST. art. IV, § 1. See abo Eubank v. City of Richmond, 226 U.S. 137 (1912);
Slandard Drug Co. v. General Elec. Co., 202 Va. 367, 117 S.E.2d 289 (1961) .
6i. Kenyon Peck. Jnc. v. Kennedy, 210 Va. 60, 168 S.E.2d 117 (1969); Fairfax Cqunty v.
rarker, 186 Va. 6i5, 44 S.E.2d 9 (1947).
68. An analogy might be drawn to Judge Dalton's opinion in St. Clair v. Righter, 250 F.
Supp. 148 (\\'.D. Va. 1966), which dealt with the exerdse or jurisdiction under Virginia's
.. lung arm .. statute. Judge Dalton reasonC!d that courts have inherent power to exercise their
jurisdiction to the limits o( due process. Any statute which purported to ntend the power
beyond thost~ limits wnuld, of c:ouneo. have no effect. Virginia's statute did not approach the
limits of dut~ prOCC!SS in pro\•iding for extra-territnria) jurisdiction and did not. by its terms,
Jtate that juri~dirtion wa~ confined to the limit~ of the Mat ute. The c:ourt interpreted Lhe act
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Throughout these discussions we are inexorably drawn back to
the .. special and distinct harm" required for standing to sue for
public nuisance. The question becomes not so much whether the
legislature has sanctioned the particular cause of action (for the
legislature can go only so far in delegating its police powers), but
whether an interest has been invaded which, apart from any zoning
regulations, the law recognizes and protects. This cone~will be
furlher discussed in the text accompanying notes 75-86 infra, which
deals with the right to file suit to enjoin a violation of the zoning
ordinance in those situations not covered by section 15.1-496.
One further point relative to standing bears brief mention. Sin~e
it has been held that use and building -permits issued in violation
of a zoning ordinance are absolutely void, how can any time limitation be placed upon the right of a private citizen to challenge construction of the particular building involved (assuming now that the
direct access provision of section 15.1-496 is valid)? Certainly the
passage of fifteen days ·does not magically transform a void permit
into a valid one. The simple and, it is believed, correct answer is
that while the permit is still void, a private citizen simply has no
standing to challenge it after the expiration of the fifteen day period.
That right resides solely in the local authorities, who are not hampered by the doctrines of laches and estoppel which plague mortal
men." Along these lines, it would appear that the decisions which
hold that a person acquires some vested rights in use and building
permits are predicated upon the assumption that such permits are
validly issued in conformance with the zoning laws. The rights are
vested only as against an attempted change in the ordinance or
regulations after the permits, if valid, have been issued.10
as sanrtit'ning the exercise o( jurisdiction at least to the limits set out therein and providing
objective guidelines with regard to acts ~A'hich would subject a non-resident to the power of
Virginia courts. The quhtion, therefore, was not so much concerned with the effect of the
codification of jurisdictional acts but with the inherent jurisdictional power of courts, as
limited by due process.
69. VA. ConE ANN. f 15.l..t91 (Repl. Vol. 1973). See also Segalofl'v. City oCNe'A-port News,
209 Va. 259, 163 S.E.2d 135 (1968).
70. Board of Superviaors v. Cities Service Oil Co., 213 Va. 359, 193 S.E.2d 1 (1972); Board
of Supervisors v. Medical Structures, Inc., 213 Va. 355, 192 S.E.2d 799 (1972). A prohibition
against impairment of vested rights has always been present in the zoning laws and is presently round in VA. CoDE ANN. f 15.1-492 (Repl. Vol. 1973).
It ia happily beyond the scope of this article to discuss in detail the situation which obtains
when a local governing body issues use and building ·permits, allows the structure to be
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I.

I

When Has Construction Started Within the Meaning
of Section 15.1-496?

~

1~-f'

Since both use and building permits automatically expire after a
r
given period of time unless construction has commenced, the zoning n\., . ~
administrator generally must make a determination in this regard
~
\~
Such determination will depend upon the facts and circumstanceAr·
,\V ~
of each case. It has been held that construction has not begun until ~C, ,~\i ~':J
building materials are "united together on the site." 71 However, it .. \1' • ~~ , \}
would be a mistake t.o read that decision as an inflexible rule of law,
~\' {'
as the Virginia Supreme Court was obviously governed by the par'f
ticular facts and circumstances before it, and made it clear that the
appropriate test was whether thf! builder was proceeding with diligence.71 Merely running a bulldozer over the ground and then remaining idle for six months would probably be construed as a ruse,
engaged in for the purpose of attempting to prevent the permits
from expiring. It would seem equally clear that the excavation of an
underground parking garage for a high rise office building should
normally be considered the start of construction, even though the
shell of the building had not been commenced. In general, if it
appears from a view of the site that the original intention to build
has not been abandoned, construction has commenced within the
meaning of local ordinances and section 15.1-496.73 Therefore, ·if a
citizen desires to avail himself of the direct access provisions of
section 15.1-496, he would be well advised to assume that construction has commenced as of the day that any activity on the construction site begins, and govern himself accordingly with regard to the
fifteen-day limitation.

·r

c:ompletcd and then orden it demolished as a violation of the zoning laws. Suffice it to say
that, although the current state of the Jaw would seem to permit this, there should come a
time whfn, absent fraud, an individual's rights in this type or situation do, in.fact, \"est, and
are not subject to attack from any front. Thil'l idea has precedents in other areas of Virginia
law. For example, Virginia's Antitrust Act immunizes pri\'ate conduct which, though the acta
tht·mseh.·es may violate the antitrust taws, was undertaken punuant to appro\·al by a state
ur redrral agency. VA. CoDE ANN. § 59.1-9.4(b) (Cum. Supp. 1974).
71. McClung v. County of Henriro, 200 \'a. 670, 108 S.E.2d 513 (1959).
72. The fac:ts or McClung ff\'fAled that the only .. construction" which had begun prior t.o
tht> datto of expiration of the building p~rmit in,·oh·ed work (or which a building permit waa
not required.
73. McClung v. County of Hcnriro, 200 Va. 8i0, 877, 108 S.E.2d 613, 518 (195~).

506

UNIVERSITY OF RICHMOZ"D LA \V REVIEW

[Vol. 9:483

H.

Burden of Proof
If, as previously contended,u section 15.1-496 is an exclusive,
mandatory remedy, and its provisions are jurisdictional, the burden
would be on the complainant to allege and prove facts showing
compliance with the requirements of the statute. Failure to allege
such facts would be demurrable, since noncompliance with the statute would not be a matter of affirmative defensive pleading.

V.

AvAJJ.ABILJTY or INJUNCTIVE RELIEF IN SITUATIONs

NoT

CoVERED

BY SECTION 15.1-496

1975)
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· As·a final consideration, it must be determined whether a private
citizen may invoke the general equitable remedy of injunction to
enforce a zoning ordinance in situations which are not covered by
section 15.1-496.
As previously mentioned, the Supreme Court of Virginia has rendered no decision in this area, either with or without reference to
the statute. Courts in several other states have considered the availability of injunctive relief to a private citizen desiring to enforce a
zoning ordinance but, from the limited material available, it would
appear that no cases have been decided in the context of a statute,
such as section 15:1-496, in which the legislature has specifically
granted d"irect access to the courts.15
The rationales of the various decisions have been quite varied and
appear on their face to lack consistency. Some states, by statute,
have made a violation of a zoning ordinance a nuisance, while others
have judicially held it so on the theory ~hat, although the erection
of the structure may not in itself constitute a nuisance, it becomes
so when erected in a place or a manner forbidden by law .18 One court
has even constructed a third party beneficiary theory, stating that
the benefit derived from enforcing zoning laws accrues to abutting
property owners as well as the town. 71 Other states have held that a
'74. Su test accompanying notes 3'7 ·55 supra.
15. s~~ O'Brien v. Turner. 255 Mass. 84, 150 N.E. 886 (1926), and Whitridge v. Calestock,
100 Misc. 36'7. 165 N.Y.S. 640 (191'7). Both allude to statutes which provide certain remedies.
Both cases, however, hold that the courts will not restrain violations o( zoning ordinances
unless special and .. private" harm can be shown.
'76. Stt 3 RATHKOPH, THE LAw or ZoNtNC & Pu.~NING at 66-4,5 (3d ed. 1972). and cases
cited therein.
~
'1'7. Prit% v. Messer, 112 Ohio St. 628, 149 N.E. 30 (1925). Even this broad holding. however.

...

'
\
I

-~

requires that the plaintiff be a
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suit in equity may be maintained only for redress of property rights
and that an individual's interest in his neighbor's obedience to statutes or ordinances is not such a property right. 71 Whatever the
stated rationale, in virtually all of the decisions from other jurisdictions, courts have alluded to the public nuisance requirement that
the plaintiff suffer some special and distinct damage, different in
kind and degree from the publi~ at large.71
Regardless of what other states may have done under similar
circumstances, it is doubtful that the Virginia Supreme Court
would hold that, in the absence of statute, a private citizen has any
right to enforce a zoning ordinance by an action for injunction.
Consequently, a private citizen would have no cause of action for
any situation which does not fall within the purview of that statute.•
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requires that the plaintiff' be a person whose property is affected, or a .. person aggrieved."
78. Mullholland v. State Racing Comm"n. 295 Mass. 286. 3 N.E.2d 773 (1936); Srager v.
Mintz, 109 N.J.Eq. 544, 158 A. 411 (Ct.. Err. & App. 1932). See alto 'YoKLEY, supra note 10.
t 10-6. at 443 (.. Adjacent land owners ha\•e no pri\'ate righta by statute or otherwise to enforce
the zoning la•'S on the 1and ot a neighbor.").
.
79. Compare Fitzgerald v. Merard Holding Co., lnc., 106 Conn. 475. 138 A. 483 (1927)
(injunction would lie as plaintiff' had shown special and peculiar damages, different from the
public at large) u•ith Lehmaier v. Wad~&worth, 122 Conn. 511, 191 A. S39 (1937) (failure to
J;how spl"cia1 damages precluded plaintiff' from filing an action to enjoin violation of a zoning
ordinance). Compare Rice v. Van \'ranken, 225App. Dh·. 179,232 N.Y.S. 506 (1924) (showing
or direct financial lOS!' entitled plaintiff' to maintain an action for injunction) with Atkins v.
West, 222 App. Div. 308, 226 N.Y.S. 335 (1928) (plaintiff c.-ould not maintain an action for
injunction since there had bten no showing or any special damage or injury to property). Ser
~t'ncrally YoKLEY, aupra note 10, § 10-6, at 442-43. assttrting that a court or equity has
jurir.diction to grant injunctive relief against. the \'iolatiun or a zoning ordinance only when a
citizen a\·ers and pro\·es an injury peculiar to himself and not in common with others in lhe
nttighlwrhoocl.
80. Ir t 15.1-496 provides an exdush·e and mandatory remedy for those situations which
fall within its puf\·irw. a compelling argument can be made that, by providing some remedy,
the legislature meant to exclude all others. Nor is it believed that § 15.1-499 grants carte
blanche to a private citizen to enjoin '·iolations of the zoning ordinance. Quite apart from
the fact that such an interpretation would render the fifteen da)• limitation in f 15.1-496
meaningless. it!l pr~drC'essor statutes were cunrc:rned with granting local officials the power
to institute appropriate proceedings to pre,·enl unlawful construction, alteration or repair of
a building or unlawful use or land or premises. VA. CooE Ass. § 2880tt & 3091(22) (1942);
/d. U 15-S·m & 15-851 (1950). In 1962, the statute war. amended to delete references to local
authuritiP~ and inc.-orporate the pn•sC'nt lnna;usge. ld. § 15-969 (C'um. Supp. 1962) .
It mia:ht be argued that the deletion or referenres to luc:al officials indicated an intent to
mokr th&· n•mt>dy "'·ailablr tn nll dtiz.t•n,. in t'Ast.·s urh:in~: unrl&•r tuning ordinances. However,
it seems more logical that the 1tta:islature ml'ant to indicate that in situations where access
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volve special and distinct harm. This approach is reminiscent oft
problems inherent in the inflexibility of the ancient English I!
writs which fostered the development of equity.

The proper inquiry is not whether, in the absence of statute,
private citizen may sue to enjoin violations of a zoning regulatio
State.Q in those terms, of course he cannot, and decisions whi1
attempt to manufacture such a right are fraught with the danger
establishing poor precedents. Standing to sue should in rio way ·
predicated upon the violation of an ordinance. Rat~er, the inqui
should be directed towards whether the act complained of invad
a protected right of the complainant for which equity will affo
relief, regardless of whether the act violates one or more ordinanc1
The special and distinct harm standing criteria, coupled with t
long established principles relating to the issuance of injunctiot
seem to provide a good foundation for the protection of the !:
grieved citizen.

VI.

····--~

..

SUGGESTED CHANGES

One of the best established maxims of our profession is thai
lawyer should never ask a question to which he does not know t
answer. This article has flagrantly violated that sage precept, as·
still lack judicial guidelines in this specific area upon which to hf
our conclusions. It was not the purpose of the article to nit pick
the statutes and, in so doing. administer something of a verbal wr
tap to the General Assembly, but rather to suggest that there f
some areas where changes made now may avoid a great deal
confusion in the courts later. It is therefore respectfully suggest
that the following would be beneficial:
(1) Repeal section 15.1-499. It was originally intended to provi
enforcement powers to local officials which are now adequately cc
ered in section 15.1-491. If it is believed necessary, the remedy
injunction could be specifically set out in the direct access provisi
of section 15.1-496. However, the continued existence of secti
15.1-499 engenders a great deal of confusion as regards its intend
effect and application.
(2)

.. ···1""

(3) Place the direct access provisions of section 15.1-496 ir
separate section (perhaps section 15.1-496.1) and provide;

. ·. ~- ~t·

.~:t·

·..
0

.;t:.
~

·.~. ·•· ~

.;:

. ·, ;

i

.-~

.

Delete "any taxpayer" from section 15.1-497.
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(a) that in order to bring an action, an individual must be
"person aggrieved," or words of like effect;

(b) that actual notice of the issuance of the building pernit refers to notice at the time of issuance;
(c) that the statute provides an exclusive remedy and is
nandatory and jurisdictional.
Regardless of how carefully any piece of legislation is drawn, there
Nill always be questions concerning its construction, interpretation
:tnd effect. Were the situation otherwise, we could drape judicial
robes on a computer and lawyers would be out of business. It is
believed, however, that the changes suggested would be helpful in
clarifying rights and limitations in the area of private enforcement
of zoning laws, and would provide ample protection and redress for
all "persons aggrieved."
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City- o f Virgi:r1ia B e a c h

J. OA LE SIMSON
CITY ATTORNEY

November 7, 1984
The Honorable Calvin H. Spain, Judge
Virginia Beach Circuit Court
Municipal Center
Virginia Beach, Virginia 23456
Dear Judge Spain:
Re:

Carter R. Anderson, et
al v. Board of Zoning
Appeals of the City of
Virginia Beach, et al Law No. LA-1,300

Pursuant to your request of Friday, November 2, 1984, I
am enclosing herewith copies of the appropriate State and City
Code sections which establish Mr. Janezeck as the Zoning
Administrator and that he exercises all authority concerning
the administration and enforcement of the Zoning Ordinance.
In addition, these sections establish that Mr. Janezeck's review
of proposed building plans to insure their compliance with the
Zoning Ordinance must take place EEior to the issuance of either
a site plan or building permit. This clearly shows that Mr.
Janezeck' s approval is dis·tinct from the issuance of the builidng
~ermit.
See §15.1-49l(d) (h) and §103(a) (b) (c) of the czo.
Also enclosed are copies of §8-26 of the City Code which
incorporates the Uniform Statewide Building Code and §103 of
the Virginia Statewide Building Code. These sections clearly
establish that it is the building official who has the sole
authority to issue building permits and that the issuance of
those permits must be based upon the applicant's compliance
with the Uniform Statewide Building Code.
I am also enclosing copies of §1.1 and 3.2 of the City
Site Plan Ordinance which establish that the City agent, i.e.,
Engineering Department of the Department of Public Works is
solely responsible for the approval and issuance of site plans
and site plan permits. I have also enclosed copies of Mr. Pat

1.96

November 7, 1984
Page 2

The Honorable Calvin H. Spain, Judge
Virginia Beach Circuit Court
Re:

Carter R. Anderson, et al v. Board of
Zoning Appeals of the City of Virginia
Beach, et al - Law No. LA-1,300

Janezeck's Department of Personnel P-3 form denoting him as
the Zoning Administrative Officer, as well as Mr. Ed Williams'
P-3 form denoting him as the Building Codes Officer.
These documents clearly establish that the roles of these
gentlemen are distinct and that Mr. Janezeck's authority is
exclusive unto himself.
Very~ru}y ~ours,

l

~

'IJL·1. ,JC.
t'

\.._../,

R.

/

;...-V'.

J~~Nutter,

Assitt~nt

~e:::---·····

II
City Attorney

RJN/cb
Enclosures
CERTIFICATE OF MAILING
I hereby certify that on this 7th day of November, 1984,
I mailed a true copy of the foregoing letter with enclosures
to Grover c. Wright, Jr., Esquire, Post Office Box 51, Virginia
Beach, Virginia, 23458, and Edward T. Caton, Esquire, Caton
& Koch, Post Office Box 42, Virginia Be~ch, Virginia, 23458.

1/j I A_'., tt ---
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VIRGINIA

§ 15.1-4901"'

§

15.1-491

1984 CUMULATIVE SUPPLEMENT

. § 15.1-491

and forestal land; and for the conservation of properties and their values and
the encouragement of the most appropriate use of land throughout the county
·i" or municipality. (Code 1950, § 15-821; Code 1950 (Suppl.), § 15-968.4; 1962, c.
~
407; 1966, c. 344; 1974, c. 526; 1978, c. 279; 1981, c. 418; 1983, c. 530.)

.

nances. - Zoning ordinances shall be~
he.alt~, safet~ or general welfare of the :_
obJectives of§ 15.1-427. To these ends ·
ve reasonabl.e consideration to each of
e: (1) to provide for adequate light, air,;
' .fire, flood and other dangers· <2) to
l~c streets; (3) ~o facilitate the c~eation .;
uous c~mmut:uty; (4) to facilitate the ..
protection, disaster evacuation civil
!~e, f!ood protection, schools, parks,
tes, airports and other public requireon of or encroachm~nt upon historic
·1fthe following: overcrowding of land
o the community facilities existing o~
langer and congestion in travel and
roperty from fire, flood, panic or other
ievelopment activities that provide
tax base; and (8) to provide for the
tl lands. tCode 1950, § 15-821; Code
966,c. 344; 1968,c.407; 1975,c. 641;

i

slativ~ bo~y necessarily engages in a
lalancmg o~ tnterests that may vary from area
?. area as circumstances and conditions differ.
;·tty of Manassas v. Rosson, 224 Va. 12, 294
.,.E.2d 799119821, appeal dismissed,- U.S.-,
03 S. Ct. 809, 74 L. Ed. 2d 1009 11983t
In n:taki~g its decision as to home occupations
n res1den~tal areas. a legislative body properly
nay. consider the necessity of keeping resientlal areas free of disturbing noises,
11creaRed t~affic, the hazard of moving and
arked vehicles. and interference with quiet
nd open spa~es for child-play. Also pertinent
re t.he ,,POSSible co~sequences of permitting
~uts1de employees m home occupations. City
' Manassas v. Rosson, 224 Va. 12, 294 S.E.2d
':l9 t 19821. appeal dismissed,- U.S.-, 103 S.
t. 809. 74 L. Ed. 2d 1009 t19831.

!_in dra\\ing ~nd applying zoning
mances and districts shall be drawn
n fo~ th~ .existing use and character ·
· suJtabl11ty of property for various
current and future requirements of
•ses as determined by population and
tr~nsportation requirements of the
using, schools, parks, playgrounds
·es; for the conservation of naturai
; for the preservation of agricultural

The 1983 amendments. - The first 1983
amendment deleted "the existing land use
plan" following "existing use and character of
property" and deleted "where adopted"
following "the comprehensive plan."
The second 1983 amendment inserted "and

applied" near the beginning of the section,
deleted "the existing land use plan" following
"existing use and character of property," and
deleted ""where adopted" following "the comprehensive plan."

§ 15.1-491. Permitted provisions in ordinances; amendments. - A
zoning ordinance may include, among other things, reasonable regulations and
provisions as to any. or all Qf th~ following matters:
.
.
. .
(a) For variations 1~ or e?'cept10ns to the general r~F;Ulatlons 1n an:y dt~trict
in cases of unusual s1tuat1ons or to ease the transition from one d1str1ct to
another or for buildi.ngs, stru~tures or uses having_ specia~ requirements, ~nd
for the adoption, 1n counties, or towns th~rein which have plan!lu~.g
commissions, wherein the urban county executive form of gover~ment 1s In
effect, or in a city completely sur~ound~d by such a county, or In a county
contiguous to any sue~ county, or 1n a c1ty comple~ely surroun~ed by such a
contiguous county or 1n the Town of Leesburg and 1n the counties east of the
Chesapeake Bay ~s a part of an am~ndment .to the zoning ~ap o_f r~asonable
conditions, in addition to the .r~gulations provtded for the zontng.distrt~t. by t~e
ordinance when such condttlons shall have been proffered In wntlng, 1n
advance of the public hearing before the governing body required by§ 15.1-493
by the owner of the property which is die subject of the proposed zoning map
amendment. Once proffered. ~nd accepted B:S pa~t of an amendment to th~
zoning ordinance such conditions shall continue In full force and effect until
·a subsequent am~ndment changes the zonin~ ~n the propert~ cov~red by such
conditions; provided, however, that such conci:itio~s shall contl!lue If the subsequent amendment is part of a comprehensive Implementation of a new or
substantially revised zoning ordinance.
.
(b) For the temporary application of the ordin!lnce to any property c?ming
into the territorial jurisdiction ?f the gover}ung b_ody by annexa~ton or
otherwise subsequent to the adoption of the zontng ordtnance, and pendtng the
orderly a~endment of the ordinance.
(c) For the granting of special exceptions unde~ ~uitable re_gulati.ons and
safeguards; and notwithstanding any other provisions of .thts arttcl.e, the
governing body of any city, county or tow~ may reserve unto 1tself the right to
.
.
.
issue such special exception or use permit.
(d) For the administra~ion and enforceme~t _of the ord1nance Includ1ng the
appointment or designation of a Z?nn~g admtntst~·ator w~o .may also hold anotner office in the county or munictpahty. The zon!ng admtntstrato~ s?all have
all necessary authority on be~alf of. the govemn~g b~dy t~ ~dm1n1ster and
enforce the zoning ordinance, Including the ordering In writing of th~ r~m
edying of any condition found in viola~ion of the.ordina~ce, an~ th.e ?ring:Ing
of legal action to insure compliance ~\'lth the ordm.ance, tncluding InJunctlon.
.
.
abatement, or other appropriate a~tion or proce~d1?g·
Ce) For the imposition of penalties upon convic~Ion of any viol!itlon of the
zoning ordinance. Any such violation shall be a misdemeanor punishable by a
fine of not less than $10 nor more than $1,000.
. .
.
. .
(f) For the collection of fees to co,·er the cost of ~ak.Ing tnspecttons, ~s~uing
permits, advertising of notices and other ~xpenses tncid~nt to the administration of a zoning ordinance or to the fihng or processing of any appeal or
amendment thereto.
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(g) For ~he amendment of the regulat~ons or di.strict map~ from-time to time,
or for thetr repeal. Whenever the {>Ubhc necessity, convenience general wei·'
fare, or good zoning practice require, the governing body may 'by ordinance~
amend, supplement, or change tile regulations, district boundaries, or classifi-~
cations of property. Any sucli amendment may be initiated (i) by resolution of:
the governing body, or (ii) by motion of the local commission, or (iii) by petition
of the owner, contract purchaser with the owner's written consent, or the ~
o~er's agent therefor, of the property which i~ the subject of the propos~d ~
zontng map amendment, addressed to the govermng body or the local commis· :·
sion, who shall forward such petition to the governing body; provided, that the
ordinance may provide for the consideration of pro~osed amendments only at .
specified intervals of time, and may further provtde that substantially the .
same petition will not be reconsidered within a specific period, not exceeding ·
one year. Any such resolution or motion by such governing body or commission
proposing the rezoning shall state the above public pUIJ)oses therefor.
In any cou~ty having adopted such zoning ordinance all motions, resolutions
or petitions for amendment to the zoning ordinance, and/or map, pending on
July 1, 1974, shall be acted upon and a decision made on or before December
31, 1975; all of such motions, resolutions or petitions accepted for filing after
July 1, 1974, but prior to July 1, 1975, shall be acted upon and a decision made
on or before June 30, 1976; all such motions, resolutions or petitions accepted
for filing after July 1, 1975, shall be acted upon and a decision made within
such reasonable t1me as may be necessary which shall not exceed twelve
months, unless accepted for filing prior to December 31, 1975, in which case
they shall be acted upon and a decision made on or before December 31, 1976,
or un_ less the applicant requests or consents to action beyond such period.
(h) For the submission and approval of a plan of development prior to the
issuance of building permits to assure comphance with regulations contained
in such zoning ordinance.
.
The ordinance may also provide that petitions brought by property owners,
contract purchasers or the a~gents thereof, shall be sworn to under oath before
a notary public or other official before whom oaths may be taken, stating
whether or not any member of the local commission or governing body has any
interest in such property, either individually, by ownership of stock in a corporation owning such land, or partnership, or whether a member of the immediate household of any member of the commission or governing body has any
such interest. (Code 1950 <SuppiJ, § 15-968.5; 1962, c. 407; 1964, c. 564; 1966,
c.455;1968,cc.543,595; 1973,c.286;1974,c.547; 1975,cc.99,575,579,582,
641; 1976,cc. 71,409,470,683; 1977,c. 177; 1978,c.543; 1979,c. 182; 1982,
c. 44; 1983, c. 392; 1984, c. 238.)
Law Review.
For a comment on challenging rez~ming in
Virginia. see 15 U. Rich. L. Rev. 423119811. For
arLicl«: on conditional zoning in Virginia. see 16
U. Rich. L. Re,·. lli •19821.
Zoning is a legislath·e powE'r. - The
rezoning of property. no less than the estabJi!;hment of it!l original zoninJ! cla!'sification. is
wholly lt>gislative. requiri{lg action in tht> form
of an amendatory ordinanct- adoptt-d b~· the one
''purely legislati\'«: Lody" that exists in the
Jocalit\· invol••t-d. Laird v. Citv of Danville. Va. -·. 302 S.E.2d 21 •19831..
It i~ an o\'t·n·idinJ: re4uirem«:nt of zoning law
in Virginia thnt only tlw governing body of a
to..·alit~· ma~· 7.0nf.' or rezom· property and thtm

The 1982 amendment. in the third !lentence
of subdivision lg), inserted the designations Iii.
(iii) and substituted the language
beginning "the owner, contract purchaser" and
ending "zoning map amendment.·· for "any
property owner." In the final unnumbtored paragraph. the amendment substituted "property
owners. contract purchasers or the a~Pnt~
thereof," for "property owners or their a~ents."
The 1983 amendment in!lerted "or in tht.•
Town of Leesburg" in the first !lentencl' of subdivision fa).
The 1984 amendment added "or unit''"" thtapplicant requests or consents to action bl'\'Ond
such period" at the end of the second para~raph
of subdivision (gl.

em.
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(7) Unclassified areas. Unless areas are
classified on the official zoning map, or
classification can be established by the
rules above, such areas shall be considered to be classified as agricultural
(AG-1) until rezoned by city council.
(c) Uses allowed. No use shall be allowed in
any zoning district except those which may be
allowed as principal uses, conditional uses, and
accessory uses. A principal use shall be allowed
by right without further permits being required
except as required by other ordinances of the city.
No use shall be allowed as a conditional use in
any zoning district unless a conditional use per·
mit for such use has been granted by the city
council and remains valid in accordance with ar·
ticle 2, section C of this ordinance. An accessory
use shall be allowed by right without further permits being required except as required by other
ordinances of the city. Definitions of terms used
to describe accessory uses shall be further limited
by the definition of accessory use as provided in
section 111 of this ordinance. (Ord. No. 537; Ord.
No 789, 7-11-77; Ord. No. 971, 7-16-79; Ord. No.
1268, 4-26-82; Ord. No. 1434, 2-27-84)
Sec. 103. Administration.
(e) The zoning administrator shall have all
necessary authority on behalf of the city
:ouncil to administer and enforce this ordinance, including the ordering in writing of
the remedying of any condition ·found in
violation of this urdinance, and the bringing
of lagal action to insure compliance with this
ordinance, including injunction, abatement or
·other appropriate action or proceeding authorized by this ordinance or the laws of this
state.
(b) The zoning administrator shall be
responsible for determining whether applications for building permits as required by the
building code• are in accord with the
requirements of the zoning ordinance, and no
building permit shall be issued without
certification that plans conform to applicable
zoning regulations.
ecroaa refereDce-Buildiq code, I 8-26 et teq.

§ 104

(c) No permit for excavation or construction
shall be issued before the zoning administrator certifies that the plans, specifications and
intend~d use conform to the provisions of this
ordinance.
(d) No person shall use or permit the use of
any structure or premises or part thereof
hereafter created, erected, changed, converted, enlarged, or moved wholly or partly, in
use or structure, until a certificate of occupancy reflecting use, estent and location shall
have been issued to the owner by the zoning
administrator.
(e) Such certificate shall show that the
structure or use or both, or the affected parts
thereof, are in conformity with the provisions
of this ordinance, and the zoning administrator shall issue such certificate if he finds that
all of the requirements of this ordinance have
been .met, and to [shall] withhold such
certificate unless all requirements of the
'>rdinance have been met.
(f) A temporary certificate of occupancy
shall be issued by the ~oning · administrator
for a. period not exceeding siz (6) months
during alterations or partial occupancy of a
building pending its completion if he Cirads
that such occupancy. with such conditiaas
and safeguards as he may establish as
required by the cir~umstances of the particular case, will not endanger public health.

(g) Applications for certificates of occupancy shall be accompanied by a fee of five
dollars ($5.00).
(h) The zoning administrator shall maintain records of all official actions of his
office.
Sec. 104. Violations and penalties.
Any person who violates any of the
provisions of this ordinance shall, upon
conviction thereof, be guilty of a misdemeanor punishable by a fine of not leaa than ten
dollars ($10.00) nor more than one thousand
dollars ($1,000.00). Each day that a violation
continues shall be considered a separate
offense. (Ord. No. 1051, 6-23-80)

Supp.No.16
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shall have the right, except in cases of
emergency, to appeal from the decision of the
building official provided for in article III of
this chapter at a specified time and place to
show cause why he should not comply with
such notice. Such appeal shall be governed by
all applicable provisions of article III of this
chapter.
(d) In case the owner, agent or person in
control cannot be found within the time limit
stated in the notice provided for in subsection
(b) above, or if such owner, agent or person in
control shall fail, negleCt or refuse to comply
with such notice, the building official, after
having ascertained the cost, shall cause such
building or structure or portion thereof to be
demolished or secured or require the same to
remain vacant.
(e) The decision of the building official
concerning an unsafe building shall be final
in case of ~ emergency which, in his
opinion, involves imminent danger to human
life or health. He shall promptly cause such
building, structure or portion thereof to be
made safe or removed. For this. purpose he
may at once enter such structure or land on
which it stands or abutting land or structures, with such assistance and at such cost
as he may deem necessary. He may vacate
adjacent structures and protect the public by
appropriate fences or such other means as he
may deem necessary and, for this purpose,
may close a public or private way.

ARTICLE II. VIRGINIA UNIFORM
STATEWIDE BUILDING CODE•
DIVISION 1. GENERALLY
Sec. 8-26. Adopted.

The publication entitled "Virginia Uniform
Statewide Building Code", as amended, is
hereby adopted and incorporated by reference
into this Code. (Code 1965, § 8-1; Ord. No.
1099, 10-13-80)
Sec. 8-27. Violations-Provisions
governing prosecutions; notice;
etc.
The provisions of section 121.3 of the BOCA
Basic Building Code, as amended in the
Accumulative Supplement to the Virginia
Uniform Statewide Building Code, shall
govern the prosecution of violations of such
Code; provided, that the building official or
any person assigned to the division of
inspections who .has been appointed as a
special police officer shall have the authority
. to serve a written notice of violation and to
order the abatement of such violation. The
building official or any such special police
officer are each hereby granted the authority
to issue a summons to the general district
court to any person in the city who shall fail
to obey a lawful order contained in such
notice of violation. {Code 1965, § 8-3)
'

Sec. 8-28. Same-Penalty.

Costs incurred by the city under this
section shall be charged to the owner of the
premises involved and shall be collected ·in
the manner provided by law. (Code 1965, §
(f)

(a) For the purpose of this section, the term
"basic code" shall mean the Virginia Uniform
Statewide Building Code, as described in part
A of the Accumulative Supplement to the
Virginia Uniform Statewide Building Code.

8-4)
Cross reference-Unfit dwellings,§ 16-123 et seq.

(b) Any person who shall violate a provision of the basic code or shall fail to comply
with any of the requirements thereof, or who
shall erect, construct, alter or repair a

Sees. 8-11-8-25. Reserved.

•Cross reference-Building code to be enforced by
inspections division of department of permits and
inspections, § 2-248.
State law reference-Virginia Uniform Statewide
Building Code, Code "of Virginia, § 36-97 et seq.
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SECTION 103.0 DUTIES AND POWERS
-OF THE BUILDING OFFICIAL
....;;.

-- -----

103.1 General: The building official shall enforce the
provisions of the USBC as provided herein.
Note: Section 36-105 of the Code of Virginia
provides that fees may be levied by the local
governing body in order to defray the cost of
enforcement and appeals.

103.2 Applications and permits: The building official
shall receive applications and issue permits for the
construction and alteration of buildings, inspect the
premises for which such permits have been issued and
enforce compliance with the provisions of the USBC~
103.3 Building notices and orders: The building
official shall issue all necessary notices or orders
~ to remove unsafe conditions, to require the necessary
~ safeguards
during
construction
and
to
insure
N compliance with all the USBC requirements for the
health, safety and general welfare of the public.
103.4 Inspections: The building official shall. make
all the required inspections, or the building official
may accept reports of inspection by approved agencies
or individuals. Reports of such inspections shall be
in writing and certified by a responsible officer of
such approved agency or by the responsible individual •
. The buildin;g official may engage such expert opinion
as may be deemed necessary to report upon unusual
technical issues that may arise, .subject to the
approval of the appointing authority.
103.5 Delegation of duties and powers: The building
official may delegate his duties and powers subject to
any limitations imposed by the local government, but
shall be responsible that any such delegations are
carried out in accordance with the USBC.
103.6 Credentials: The building official and his
assistants shall carry proper credentials of office

•
•
•
•

~

ADMINISTRATION
when inspecting buildings and premises
performance of duties under the USBC.

in

the

103.7 Department records: The building official shall
keep records of applications received, permits and
certificates issued, reports of inspections, notices
and orders issued, and such· other matters as directed
by the local government. A copy of the certificate of
use and occupancy and a copy of any .modification of
the USBC issued by the building official shall be
retained in the official records as long as the
building to which it relates remains in existence.
Other records may be disposed of in accordance with
the provisions of the Virginia Public Records Act and,
(a) after retention for 1 year in the case of
buildings under 1,000 square feet in area and one and
two family dwellings of any area, and (b) after
retention for 3 years in the case of all other
buildings.
103.8 Annual report: At least annually, the building
official shall submit to the authority designated by
the local government a written statement of operations
in the form and content prescribed by such local
government.
Note: It is requested that a copy be forwarded to
the Office of Uniform Building Code for use in studies
to improve the Virginia USBC system.
SECTION 104.0 APPLICATION FOR PERMIT

•

104.1 When permit is required: Written application
shall be to the building official and a permit shall
be issued by the building official before any of the
following actions subject to th~ USBC may be
commenced:
1. Constructing, enlarging, altering or demolishing a
building or structure.
2. Changing the use of the building to a different use

APPENDIXC
SITE PLAN
§
§
§
§
§
§
§
§
§
§
§

1.
2.
3.
4.
5.
6.
7.
7A.
8.
9.
10.

OR~INANCE*

Definitions.
Uses requiring site plan review.
Procedures.
Information required on site development plan.
Minimum standards and specifications required.
Consideration and action by city agent.
Variances and appeals.
Permit and inspection fees.
Separability.
Penalty.
Effective date.

city engineer a veto over any other city
agency's review comments, insofar as the
comments relate directly to their operating
functions as defined by the City Code.
Whenever necessary, the office of the city
manager shall arbitrate inter-agency conflicts.

ORDINANCE NO. 486
AN ORDINANCE ESTABLISHING SITE
PLAN REGULATIONS FOR THE CITY OF
VIRGINIA .BEACH, PROCEDURES AND
REQUIREMENTS IN RELATION TO SITE
PLANS, AND PENALTIES FOR VIOLATION OF SUCH REGULATIONS.

1.2. Adequate. The term adequate shall
mean standards and/or specifications as set
forth in recognized engineering codes and
regulations, as approved lllld recognized by
national- engineering organizations, except
where· such standards conflict with the
standards and specifications of the department of public works, as approved by the
council of the City of Virginia Beach, in
which case the latter shall control.

BE IT ORDAINED by the council of the
City of Virginia Beach, Virginia:
Sec. 1. Deflnitions.
1.1. City agent. The division of engineering, department of public works, hereinafter
referred to as the city agent, is hereby
charged with responsibility for coordinating
the processing of site development plans.
Accordingly, the city engineer is granted the
authority necessary to coordinate the review
process; and each city agency's review
comments are to be made in writing in such
form and following such procedure as may be
prescribed by the city engineer, and shall be
made a part of the permanent site development plan application record.

1.3. Agricultural use. Shall mean any use
devoted to the bona fide production for sale of
plants and animals useful to man, as more
specifically defined in section 58-769.5 of the
Code of Virginia, as amended, and under
those uniform standards as may be prescribed
by the commissioner of agriculture and
commerce, or those uses devoted to and
meeting the requirements and qualifications
for payments or other compensation pursuant
to a soil conservation program under an

Provided, however, that this grant of
authority shall not be construed to give to the
•Editor's note-Ordinance No. 486 is set out herein as
it appeared in title III of the appendix to the 1965
Virginia Beach Code, as supplemented. Amendments
have been added and are indicated by history notes
appearing in parentheses at the end of the amended
sections. The· absence of such a note indicates that the
section is derived, unamended, from Ordinance No. 486.

Cross references-Site plan ordinance not affected
by Code or ordinance adopting Code, § 1-5(9); building
regulations, Ch. 8; soil removal and other land-disturb·
ing activities, Ch. 30; zoning ordinance, App. A;
subdivision ordinance, App. B.
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plan, the developer may confer with the city
agent and such other agencies of the city as
he or the agent deems advisabl~ concerning
the general proposal. Such action does not
require formal application, fees, or riling of a
site development plan, and is not to be
construed as application for approval in
computing time limitations in relation thereto.

§3

plan shall be retained in the recorda of
the building inspector's office and all
building and occupancy permits shall
conform to the provisions of said site
development plan.
D.2. Prior to issuance of a building permit, the developer shall furnish to the city a certified check
or bond with surety satisfactory to the city attorney. The check or bond shall be in the amount
of the estimated construction costs for all public improvements to be accepted for dedication
mamtenance and operation by the city. Esti-'
mated construction costs shall be in accordance
with the approved site development plans; and
the amount thereof shall be subject to the approval of the department of public works and
the department of public utifities.

3.2. Procedure for site development plan _
approval:

.

A.1. The developer·shall cause to be prepared a site
development plan with other material as set
forth in sections 4 and 5.
A.2. At the time the site development plan is presented, a fee of twenty dollars ($20.00) per site
development plan shall be paid to cover the
cost of examination and processing. Such fee
shall be payable to the treasurer of the city.

B. After the site development plan, related materials and fees have been submitted, it shall be
reviewed and processed by the city agent and
other affected city agencies for conformity to
this ordinance and other applicable regulations. The city agent shall act upon the site
development plan and related material as sub- ·
mitted by the developer, or as modified by the
site development review process, within
twenty (20) working days, unless extensive
modification to the plan or extenuating circumstances require additional time, and if approved, shall certify its approval and state the
conditions of such approval, if any, or if disapproved, shall indicate its disapproval and the
reasons therefor.

C. The action of the city agent shall be
noted on all copies of the site development plan to be retained in the record,
referenced and attached to any changes
or conditions determined. One such copy
shall be returned to the developer, and
others retained as required for records or
further action of the department or other
affected agencies of the city.
D.l.Building permits shall be issued in
accordance with approved site development plans. A copy of the approved aite
Supp.No.4
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E.l.Approval of the site. development plan
shall be void unless a building permit has
been issued or use of the land has
commenced within one hundred eighty
(180) days from the date of approval.
Upon request, revalidation of the site
plan may be granted for an additional
ninety (90) days if all factors of the
original site plan review are the same;
provided written notice requesting revalidation is ~eceived by the city agent prior
to aspiration of the original one hundred
eighty (180) day period.
E.2.A stop work order shall be put on the
project if any improvements required on
the approved site development plan are
not adhered to during the development of
F.

the site.
\\•hen any improvement is to be accepted for
dedication, maintenance or operation by the
department of public utilities, the developer
may be required to provide a certified check or
bond (with surety acceptable to the city attorney) in the amount of ten (10) percent of the
total construction costs of the project to cover
the costs of any defects which may occur in
such improvements within two (2) years after
the date of acceptance by the city. The director
of public utilities shall be responsible for determining when such security shall be required.
(Ord. No. 1216, 8-24-81; Ord. No. 1269, 4-26-82;
Ord. No. 1283, 5-24-82)
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City of Virgi:r"1ia B e a c h

J. DALE SIMSON

MUNICIPAL CENTER
VIRGINIA BEACH, VIRGINIA 23456•9002
(804) 427•4531

CITY ATTORNEY

November 9, 1984
The Honorable H. Calvin Spain, Judge
Virginia Beach Circuit Court
Municipal Center
Virginia Beach, Virginia 23456
Dear Judge Spain:
Re:

Carter R. Anderson, et al
v. Board of Zoning Appeals,
et al - Law No. LA-1,300

Please consider this letter a supplement to my letter of
November 7, 1984, concerning your request for further authorities
on the issue raised by the Plaintiffs' counsel that Mr. Janezeck
is not the Zoning Administrator. Mr. Janezeck has recently
submitted two letters from Plaintiff's own counsel addressed
to "Mr. Patrick A. Janezeck, Zoning Administrator." The
Plaintiffs should be estopped to argue Mr. Janezeck is not the
Zoning Administrator when, in fact, they address Mr. Janezeck
as the Zoning Administrator and seek his advise as the Zoning
Administrator.
I would also remind the Court that the Return previously
transmitted in this case indicates that Plaintiffs never
challenged the fact that Mr. Janezeck·was Zoning Administrator
to the Board of Zoning Appeals. Plaintiffs' counsel raised
this issue for the first time on appeal to this Court. By
failing to raise this issue before the Board, Plaintiffs are
estopped to raise it for the first time on appeal. See Yokely
Zoning Law and Practice, 3d. Estoppel, § 18-12 (copy attached).
Exemplary of this well-established point of law is the case
of Miriam Hospital v. Zoning Board of Review, 23 A., 2d (R.I,
1941). In Miriam Hospital, petitioner attempted to challenge
the decision of the Board of Zoning Appeals to the Court on
the basis that the Board's decision was based on the wrong
section of the local zdning ordinance. The Supreme Court of
Rhode Island refused to allow the petitioner to raise that
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The Honorable H. Calvin Spain, Judge
Virginia Beach Circuit Court
Re:

November 9, 1984
Page 2

Carter R. Anderson, et al v. Board of
Zoning Appeals, et al - At Law No. LA-1,300

question because he had failed to raise that question before
the Zoning Board of Appeals. The Court held that the petitioner
is estopped, as a matter of law, from raising questions on appeal
in a petition for writ of certiorari when he failed to raise
them before the Board.
Clearly, therefore, the Plaintiffs should be estopped from
challenging for first time on appeal in this Court, an issue
not raised before the Board and contrary to Plaintiffs' own
practices.

• Nutter, II
istant City Attorney
RJN/cb
Enclosures
CERTIFICATE. OF MAILING
I hereby certify that on this 9th day of November, 1984,
I mailed a true copy of the foregoing letter with enclosures
to Grover c. Wright, Jr., Esquire, Post Office Box 51, Virginia
Beach, Virginia 23458, and Edward T." Caton, Es .uire, Post Office
Box 42, Virginia Beach, Virginia, 23
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IAJI OFFICES

CATON 8 KOCH,P.C.
P.O. BOX 42

VIRGINIA BEACH, VIRGINIA 23458
EDWARD T. CATON
BARR.Y RANDOLPH KOCH

2508 PACIFIC AVENUE

AR.EA CODE 804
428•4681

June 20, 1983

Mr. Patrick A. Janezeck
Zoning Administrator
City of Virginia Beach
l-iunicipal Center
Virginia Beach, Virginia
Re:
Dear Pat:

23456

Pavilion Motor Inn
Intersection 21st Street and Park Avenue
•

The owners of Pavilion Motor Inn are obtaining a mortgage
from a Richmond Company which requires a certificate certifying
the existing zoning for the property and the fact that the use
is acceptable within that zoning district.
If you would provide that for me, it will be of great
assistance. If you will call me when his is ready, I will
have someone pick up the letter.

BRK:lw
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CATON ~ KOCH,

P.C.

P.O. BOX 42

VIRGINIA BEACH, VIRGINIA 23458
EDWARD T. CATON
BARRY RANDOLPH KOCH

2508 PACIFIC AVENUE

AREA CODE 804
428·4681

June 20, 1983

Mr. Patrick A. .Janezeck
Zoning Administrator
City of Virginia Beach
Municipal Center
Virginia Beach, Virginia
Re:

23456

Kona Kai Motel Extension
18th Street and Atlantic Avenue
Oceanfront Property

.Dear Pat:
The owne~s of the Kona Kai Motel are obtaining a mortgage
from a Richmond Company which requires a certificate certifying
the existing zoning for the property and the fact that the use
is acceptable within that zoning district.
If you would provide that for me, it will be of great
assistance. If you will call roe whe this is ready, I \~ill
have someone pick up the letter.

BRK:lw
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APPELLATE JURISDICTION AND PROCEDURE

§ 18-12

The rule has been restated in New York decisions
that the failure to seek a variance does not bar an action
to declare an ordinance unconstitutional 'vhere the ordinance is attacked in its entirety in so far as it affects
an aggrieved party's property.185
'\Vhile a purchaser is not precluded from challenging
a pre-existing zoning classification, his purchase in the
face of the zoning restrictions is a factor to be considered.186
A lack of good faith on the part of one who invokes
the intervention of a court of equity is sufficient to warrant noninterference. Thus, in Moates v. Andalusia
(Ala.), 49 So. (2d) 294, the Supreme Court of Alabama, in an action seeking to have an ordinance changing a lot on the opposite side of a street from a plainti1i's lot from residential to commercial declared void,
held that the plaintiff's complaint was properly. dismissed because of a lack of good faith and n lack of
a justiciable controversy since the plaintiff had agreed
to the change provided his lot ""as Iike"·ise changed.
§ 18-12. Estoppel.

Freguently, by failure to raise certain questions or to
185. Hyde v. Incorporated Village of Baxter Estates, 140 N. Y. S.
(2d) 890; Vernon Park Realty, Inc. v. Mount Vernon, 122 N. Y.
S. (2d) 78, affirmed in 282 App. Div. 890, 125 N. Y. S. (2d) 112,
and 307 N. Y. 493, 121 N. E. (2d) 517, and cases cited therein.
In its affirmance in the Mount Vernon case, the Court of Appeals
said, 307 N~ Y., at page 501, 121 N. E. (2d), at page 121: "Conversely, an attack on the legality of a zoning ordinance prior to any
request for a variance has long been accepted as proper procedure.••
(Emphasis supplied.)
188. American Nat. Bank & Trust Co. v. Chicago (Ill.), 1P5 N. E.
(2d) 627; Vedovell v. Northlake, 22 Ill. (2d) 611, 177 N'. E. (2d) 124;
Elmhurst Nat. Bank v. Chicago, 22 Ill. {2d) 396, 176 N. E. (2d) '771.

§ 18-13

ZONING LAW AND PRACTICE

410

adduce certain proof before the zoning board, the petitioner, on appeal, :finds that as a matter of law, he is
estopped to raise the question for the first time when
the matter comes on to be heard on his petition for certiorari. For instance, it has been held that in a certiorari
proceeding the contention could not be made for the
first time that the application for the variance was
based on the wrong paragraph of the zoning act. 187
In New J'ersey, it has been held that in a proceeding
to review a conviction for violation of a zoning ordinance prohibiting a change in use of a building without a certificate of occupancy from the building inspector, the prosecutrix could not complain that compliance with such provisions was impossible because
there was no one in fact holding office as building inspector, where such point was not raised at the trial. 188
In an appeal taken under the provisions of a zoning
regulation, the appealing party may not claim that the
regulation is void. 189
A failure to appeal from an original decision granting permission for a nonconforming use ·will not, of itself, debar an appeal from the refusal to revoke such
permission if the condition attached to such permission
was violated.190
§ 18-13. Burden of proof on certiorari.

The general rule is that on appeal, the burden is on
187. Miriam Hospital v. Zoning Board of Review (R. I.), 23 A.
(2d) 191.
188. Benequit v. Borough of Monmouth Beach, 125 N'. 1. L. 65, 13
A. (2d) 8-n.
189. ~ational Transp. Co. v. Toquet, 123 Conn. 468, 196 A. 344.
190. Kelley v. Board of Zoning Appeals of New Haven, 126 Conn.
648, 13 A. (2d) 675.
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CATON

S

KOCH.

P.C.

P.O. BOX 42

VIRGINIA BEACH. VIRGINIA 23458
EDWAJlD T. CATON

2508 PACIFIC AVENUE

AREA CODE 804

BARRY RANDOLPH KOCH

November 13, 1984

428·4681

Honorable H. Calvin Spain
Judge
Virginia Beacl) Circuit Court
P.i unicipal Center
Virginia Beach, Virginia 23456-9002
RE: Carter R. Anderson, et al, Plaintiffs v.
Board of Zoning Appeals of the City of
Virginia Beach, et al, Defendants
At Law No. L-1300
Dear Judge Spain:
As we have previously indicated to the Court, it will be necessary for
there to be additional evidence presented to you by the City as well as ourselves
on the jurisdictional issues. This is made ~ the more apparent based upon
discovery depositions taken on Friday, November 9, 1984, of r,1r. Lohr and r. -tr.
Janezeck; and accordingly, we understand that your ruling on the jurisdictional
issues will be deferred until the day of trial so that all evidence may be availa.ble
to be presented to you.
Specifically, we would like to respond further on the issue of the Appeal
pursuant to §15.1-496.1, and the material supplied to you by the City Attorney
under cover letters dated November 7 and November 9. The plaintiffs want
to make it clear that as reflected by the face of their Appeal filed with the
Board, they are appealing pursuant to §15.1-496.1, the determination of the
Zoning Administrator that the Ramada Inn project complied with the Zoning
Ordinances of the City of Virginia Beach. That is precisely the language that
is written on the face of our Appeal. It is the plaintiff's contention that this
determination of the Zoning Administrator, whoever he may be, is embodied
in the issuance of the building permit. it is at this point, the public is put
on notice that a decision has been made that the project complies with the
Comprehensive Zoning Ordinance. Whether the building permit is issued by
Pat Janezeck or Robert Lohr or some other individual makes little difference.
The building permit is the only point in time that anyone other than internal
City personnel of the developer are put on notice that the project con1plies
with the Zoning Ordinance. It is important to understand the procedure, to
understand that it is, in fact, the issuance of the building permit and Zoning's
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certification on that date that should constitute the time within which the
Appeal period should ('un. Mr. Pat Janezeck, in depositions, has testified that
it is not until the day. that the permit is issued that the approved Site Plan
is stamped with the Zoning stamp (see Site Plan produced by the Board in its
. return), and it is also conteJllporaneous with the issuance of the building permit
that the Zoning Division ol'* Permits and Inspections signs off on the building
permit. Mr. Janazeck, in this particular case, testified in depositions that
this particular stamp, the only stamp from the Zoning Department that appears
on the Site Plan, was placed on that Site Plan on July 6, 1984. He also indicates
that the notation on the building permit was also placed on the day it was
issued, July 6. He further indicated that this was standard procedure (see
the building permit itself, copy attached). The building permit in the City
of Virginia Beach cannot be extracted and separated from the approval of
the project as being in conformity with Zoning. A building permit, when issued
as shown by its face, does not only say that the project complies with the basic
building code, but that it also complies with the Zot:ting Ordinance. When the
owner or agent signs on the permit, the language right above his signature
provides in pertinent part, "that the construction will conform with ·the
regulations in the Building Code, Zoning Ordinance and other City Ordinances".
For the building permit to be looked upon as something separate and apart
from the approval of the project's compliance with Zoning, then the permit,
itself, would have to deal only with the basic Building Code; however, on its
face, it doesn't. Also, that would infer that there would be some permit issued
by the Division of Zoning that a project complies. No such permit is issued,
only a building permit which encompasses both Zoning Approvals and basic
Building Code Approvals. The two cannot be separated. The fact that Pat
Janezeck does not, himself, issue· the building permit but rather it is issued
by the Department of Permits and Inspections in which his Zoning Department
is merely a division is not dispositive of the issue. It contains the embodiment
of any determination made by the Zoning Division of the Department of Permits
and Inspections, which issues the building permit. This is not unusual and is
the recognized purpose of the building permit. "Ordinarily, the issuance of
a building permit purports compliance with the City's Zoning Ordinances and
gives the permittee full authority to proceed with the execution of the approved
plans." Cit of Chica o v. Zellers, 212 NE 2d 737, 739 (1965). The defendants
have miscited §15.1-491 D of the Code of Virginia and §103 of the City Code.
They read it to say that the Zoning Administrator shall exercise all authority
concerning the administration and enforcement of the Zoning Ordinance. This
is not what the section says. It says the Zoning Administrator shall have all
necessary authority. At no point, does it say no one else is empowered to
act.
Beyond this, however, even taking the defendants' position that Pat
Janezeck is, in fact, the Zoning Administrator,itis clearly his determination
that is represented by the stamping of the Site Plan on the day the permit
is issued as well as the notation on the permit, itself, that the project complies
with the Zoning Ordinance. That stamp nor the space on the building permit
would not be filled out by the Zoning Division unless and until the project
complied with the Zoning Ordinance. Mr. Janezeck's testimony further revealed
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despite the representations in the brief from the Board, that no grand decision
was made on May 30, 1984, which was a clear and definite determination by
Pat Janezeck that the Ramada Inn project complied with the Zoning Ordinance.
Rather, as Mr. Janezeck indicated, he indicated certain findings by way of
interdepartmental speed letters and telephone conversations and office meetings
between himself and the Department of Engineering and telephone calls to
the architect for the developer. The only speed letter within his file, which
is attached to this letter to the Court, is dated May 25, 1984 and indicates
it was received on May 29, 1984. Within that speed letter, Mr. Janezeck, on
his comments with reference to Zoning, indicated that they needed an affidavit
on Lot 15 as to how long it had been used as a parking lot, and indicated that
further research would be required on the issue of the proposed pedestrian
bridge. This hardly sounds like a final determination. Actually, and this was
admitted, no affidavit was ever supplied to the Zoning Department until well
after the permit had been issued; and in fact, not until after the plaintiff's
had filed their Appeal, a copy· of that affidavit is attached hereto and is a
letter dated August 10, 1984 from John B. Smith. Attached, as well, is a letter
to Mr. Janezeck dated June 4, 1984 in which questions are still being raised
by the engineer for the developers as to required aisle width for parking.
Nowhere, and the Court will find none, and the City cannot produce any, will
there be any evidence of any final determination made by Mr. Janezeck other
than a telephone call or some conferences between City employees. Wouldn't
one have expected that any final determination would have awaited the required
affidavit for review? ~Jir. Robert Lohr, in his discovery deposition indicated
that the Site Plan would not have been approved by Engineering until the Zoning
had been approved, and that the approval by Engineering would be taken as
the outward appearance of approval of the Zoning for the project. When does
that stamp of approval appear? If one looks ·at the Site Plan, a copy of which
is appended hereto, we see that the formal approval of the Engineering
Department was given on July 3, 1984.
Furthermore, §15.1-496.1, in pertinent part, does not say with regards to
appealable decisions or orders, the order or the decision, it says, "any decision 11 •
The public has no notice whatsoever of the approval of a project's compliance
with the Zoning Ordinance until a public document, the permit to build, is
issued. The defendants say, "But the developer must be protected with some
finality as to any appeals". Well, even they will admit, even if someone does
not appeal pursuant to §15.1-496.1, an appeal is available pursuant to §15.1-496.3.
Therefore, any finality under any decision made on May 30, would not be
available to the developer as the public still had a remedy under §15.1-496.3.
Clearly, the only way in which §15.1-496.1 makes sense, is to allow an appeal
within thirty (30) days from the issuance of the building permit that, as has
been pointed out, represents a determination to the public which includes a
stamp on the Site Plan made·and stamped contemporaneously with the issuance
of the building permit that the project complies with the Zoning Ordinance.
Certainly, this should not be too ex~raordinary. On the one hand, the defendants
want to say that the issuance of a building permit has nothing to do with the
Zoning Ordinance, yet in the WANV v. Houff Case previously cited, that
particular decision was the issuance of the building permit and an administrative
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appeal was implicitly approved there. Clearly, that permit had something
to do with the Zoning Ordinance. It was also, obviously, pursuant to the basic
Building Code as well.
While the plaintiffs assert that it makes little difference as to who actually
is the Zoning Administrator for a determination that their Appeal was valid,
it certainly is not made clear by the material presented by the City. While
the City Attorney has supplied the Court with copies of the ordinances and
statutes relating to the Zoning Administrator, he neglected to give the Court
a copy of §2-246, et seq, of the City Code which sets forth the parameters
of the Department of Permits and Inspections, a copy of those pertinent portions
are attached. Clearly, therein it is shown that the Zoning Division is merely
a division within the Department of Permits and Inspections of which there
is a Director, in this case, Robert Lohr. §2-251 provides that within the Zoning
Division, there is to be a Zoning Enforcement Officer. It does not refer to
that person as being the "Zoning Administrator". Really Robert Lohr, as
Director of the. Department of Permits and Inspections, better fits the definition
of Zoning Administrator which duties he delegates within the various divisions
of Permits and Inspections.
With regards to the City Attorney's letter of November 9 and the
attachments, quite frankly, counsel for the plaintiffs is somewhat amazed
that the City Attorney would even attempt to assert to the Court that some
letter written by counsel for the plaintiffs to Pat Janezeck over a year ago
on a completely unrelated matter representing different clients would have
binding affect upon their clients in the pending litigation. If the City Attorney
wants to start pulling out letters, we suggest that he look at the one in this
case dated August 1, 1984, a copy of which is attached, which has been directed
to Robert Lohr, Zoning Administrator and Director of Permits and Inspections.
~s to the raising of the issue of who was the Zoning Administrator, that issue
was not raised by the plaintiffs rather the issue, itself, was raised by the
defendants; and accordingly, estoppell would be entirely inapplicable. The
plaintiffs have throughout contended that Robert Lohr was, in fact, the Zoning
Administrator, as represented by their letter of August 1, 1984 that was
contemporaneous with their Appeal. Accordingly, your plaintiffs would urge
the Court to deny the defendants' motions on j isdiction and hold that the
plaintiffs' Appeal was properly perfected pursua
o §15.1-496.1.

BRK/fcs
Enclosures
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cc: R. J. Nutter, II
Assistant City Attorney
Grover C. Wright, Jr., Esquire
Emmett B. Storey, President
North Virginia Beach Civic League
Carter R. Anderson, Esquire
Bradford Stillman, Esquire
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..:NT OF PERMITS AND INSPECTIONS
VIRGINIA BEACH, VA. 23456
427-4211

I understand this Permit is granted ONLY for the work shown on the
Any falsification, mlsrepresen\atio~a .._,,misleading informal"
iv

AFTER COMPLETION OF WORK BUILDING WILL BE:

~R~~~-•~R~m~_,OCC

Borough

/

~~OWN~~~-------~~---~--------~
____ x _ __

FORUSEASA~~~~~~~--~~~~~~~~~

Total Value of construction $ _ __
ISSUED BY:_ .. ·-·- ·-·-- -·

Model -----· ... ··--··-----·-·· -····------- -·-··. ···-· ·- _ --·ZONING:_

~

Yard Setback

~~

RE~~:;Q;':~

VARIANCE GRANTED:
Front - - - - - - - - - - - -

Slle Plan Approved By:;

_,L.'_

0 :a----d:JI----_...,;·----I

1hereby certify that I am the owner or that I have the authority in behalf
of the owner to make the foregoing application, that the application is
correct, and that the construction will conform to the regulations in the
Building Code, Zoning Ordinance, other City Ordinances.
CERTIFICATE OF SE AND OCCUPANCY Is required prior to use of this
structure.

Side
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~

..

r._./.,_.:u. _____________

TYPE OF WORK TO BE DONE
Alteration, _
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Foundation:
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• _,/.7
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WILLIAMS, TAZEWELL AND COOKE

Planners

Arclzitl'cls

,Tune 4, 1984

Mr. P. H. Janezeck
Zoning Administration Officer
City of Virginia Beach
Municipal Center
Virginia Beach, VA 23456
Re:

Additions to Ramada Inn

Dear Mr. Janezeck:
We have been advised by City Engineer, Karl L. Smithson,
that a 22' minimum aisle is required for parking east of
the proposed two-story conference center. Please refer to
Item 4 of the enclosed letter dated May 30, 1984.
The subject parking area is presently used for parking.
We are simply restriping this area without changing the
parking pattern. There is no change in the existing use
of this space.
We would appreciate it, if you would advise us concerning
the minimum aisle width requirement in this situation.
Very truly yours,

JAM:pb
encl.
cc:

David Pender
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August 10, 1984
To Whom It May Concern:
This is to certify that I, John B. Smith, and North S1ore
Corporation purchased the lot on the northwest corner of
Ocean Avenue and 57th Street in October of 1957. Ther·! was a
small out building on the southern half of the lot wh.ch was
immediately torn down so that this portion of the lot could
be used for parking. It was used for parking as long
North Shore Corporation owned the Mariner Motel and

lS

I

have

personal knowledge that use of this parcel for parkin1 has
continued, uninterrupted, to date.

..

,

.,·.

,.· . }

• I"

.., L ! -
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ADMINISTRATION

I2·2SO

...

-·

Sees. 2-243-2-245. Reserved.

(b) There shall be, within the inspections
division, a building official. Police powers are
hereby conferred upon the building official or
designated deputies while engaged in performing their duties, and they shall exercise all
powers and authority of police officers in
performing such duties. (Code 1965, § 2-72)

ARTICLE VII. DEPARTMENT OF
PERMITS AND INSPEC_TIONS•
Sec. 2-248. Created;_ duties of directo~.
There is hereby created the department of
permits and inspection, the head of which
shall be the director of permits and inspections, whose duties shall be . such as are
prescribed by the Charter or ordinance or by
direction of the city manager. (Code 1965, §
2-71)
..

Sec. 2-249. Duties of minimum housing
division.
The minimum· housing division of the
department of permits and inspections shall
be responsible for all matters pertaining to,
and the enforcement of, the city's minimum
housing code. (Code 1965, § 2-72)

Charter retereace-Autbority of councU to create
departments, offices, boards and commisaious, §§ 3.05(b).
7.01.
.

Cro•• reference-Housing code. Ch. 16.

Sec. 2-250. Duties and powers of· con·
sumer protection division;
consumer protection officer
and sealer of weights and
measures.
(a) The consumer protection division of the
department of permits and inspections shall
be responsible for all matters pertaining to
weights and measures and complaints of
fraud and unlawful and unfair practices and
de~gs with consumers. It shall be the
responsibility of this division to see that the
laws of the state and ordinances on the
subject of weights and measures are enforced
in the city, as well as to enforce other rules,
regulations, ordinances and laws pertaining
to consumers.
(b) There shall be, within the consumer
protection division, a consumer protection
·officer and a sealer of weights and measures.
They shall have such additional· duties as
may be assigned by the city manager.

Sec. 2-24'7. Divisions established. · .
There shall be, within the department of
permits and inspections, the following divisions:
(1) ·Inspections division.
(2) Minimum housing division.
(3) Consumer protection division.
(4) Zoning division. (Code 1965, § 2-72)

Sec. 2-248. Duties of inspections divisioa; police powers of build·
ing official and deputies.
(a) The inspections division of the department of permits and inspections shall be
responsible for all matters pertaining to, and
the enforcement of, the building code adopted
by article ll of chapter 8 of this Code and i~re
and health inspections for new construction,
including the ordering, in writing, of the
remedying of any condition found in violation
of such codes or any ordinance, and the
bringing of legal action to ensure compliance
therewith, including injunction, abatement
and any other appropriate action or proceed~
ings. Such division shall perform such other
duties as may be required, assigned or
prescribed.

ecro••

.)

(c) Police powers are hereby conferred upon
the consumer protection officer and the sealer
of weights and measures and their designated
deputies or assistants while engaged in
performing their lawful duties, and they are
authorized to arrest any violator of such laws
and ordinances and to seize, for use as
evidence, without formal warrant, incorrect or
unsealed weights and measures or amounts

relereace-Buildinp and bulldinc regula•

tioaa, Cb. a.
Supp. No.1
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Sec. 2·268. Compositioa, functions, etc.,
of engineering division.

'o( packages or commodities found to be used,

retained, offered or exposed for sale or sold in
violation of ~w. (Code 1965, § 2-72)

Sec. 2·251. Duties and powers of zoDiDg
division and zoning enforcement officer.
The zoning division of the department of
permits and inspections shall be responsible
for the enforcement of all zonbig ordinances ·
of the city. There shall be, within this
division, a zoning enforcement officer. Police
powers are hereby conferred upon the zoning
enforcement officer and his designated deputies or assistants while engaged in performing their duties, and they shall ezercise all
powers and authority of police officers in ·
performing such duties. (Code 1965, § 2-72)
Cl"OI8

reference-Zoning ordbumce, App. A.

Sees. 2-252-2-266. Reserved. .
ARTICLE

VIIL DEPARTMENT
PUBLIC WORKS

OF

(a) The engineering division of the department of. public works, subject to the supervision and control of the director of public
works, shall be headed by the city engineer,
who shall be a civil engineer, shall have a
thorough knowledge of municipal engineering
and shall be charged with maintaining
official "technical records of all·streets, highways and other public properties, including
utility lines on city properties; providing
engineering plans, drawings, specifications
and supervision for all construction and
maintenance work where required; providing ·
or reviewing all technical information for
contracts submitted for public works and
public utilities operations or construction;
reviewing for approval plans and specifica- ·
tiona, plat plans and maps for recordation of
subdivisions \.S.Dd other building projects,
either or both; and .providing engineering
services and supervision to the city 88 may be
prescribed.
(b) The city surveyor shall serve within the
engineering division of the department of
public works and shall be subject to the
supervision and control of the city engineer,
and shall be charged with the ascertainment,
fixing and marking of lines of streets, alleys
and the boundaries of lots, the regulation of
party walla and partitio.n fences and matters
related thereto and such other duties 88 may
be required, assigned or prescribed.

Sec. 2·268. Created; general duties of
· director.
A department of public works is hereby
created, the head of which shall be the
director of public .works, whose duties shall be
such as are prescribed by the Charter or
ordinance or by order of the city manager.
(Code 1965, § 2-85)
Charter refenac-Autbority of council to create

departmeata, II 3.05(b), 7.OL

(c) Police powers are hereby conferred upon
the city engineer and assistant city engineer
or designated deputies or assistants while
engaged in performing their duties, and they
shall ezercise all powers and authority of
police officers in performing such duties.
(Code 1965, § ~-85.1)

Sec. 2·267. Divisions establlshecl.
There shall be, within the department of
public works, the following divisions:
(1) Engineering division.

(2) Highway division.

Sec. 2-289. Composition

(3) Solid waste division.

•

(4) Traffic division.

and

highway divisioa."

duties of
·

The highway division of the department of
public works, subject to the supervision and
control of the director of public works. shall

C5) Office of real estate. (Code 1965, § 2-85.1;

Ord. No. 1199, 7-6-81)
Sapp. No.I

160
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lJ\W OFFICES

CATON ~

KocH. P.C.

P.O. BOX 42

VJR.CINIA BEACH. VIRCINIA 23458
EDWAP..D T. CATO'N
BAIUlY R.ANDOLPH JC.OCH

2508 PAClF1C A'Vl!NUE

Auqust_l, 1984

Robert Lohr
Zoning Administrator
and Director
Permits and Inspections
Municipal Center
Virginia Beach, Virginia
RE:

AREA CODE 804
428•4681

23456-9002

Appeal - Ramada Inn Permit
5603 Atlantic Avenue ·
Virginia Beach, Virginia ~"
Permit iT07306
... ·.

Dear Mr. Lohr:

of

Attached is a copy
ari appeal filed with the Board
of Zoning Appeals requesting denial and revocation of Permit IT07306 with reference to the ·Ramada Inn at 5603
Atlantic Avenue. In accordance. with §15.1-496.1, we would
request that a stay be issued·as to this project pending
resolution of this Appeal as is required by this statute.
Cordially, ·

ETC/fcs
Enclosur~

·22~

VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

CARTER R. ANDERSON, et al. ,
Plaintiffs,

.
.
.
.

v.
BOARD OF ZONING APPEALS OF THE
CITY OF VIRGINIA BEACH,. et al.·,
Defendants.
CARTER R.

LAW DOCKET
LA-1·300-- ··· ···
OtERK

-· •. No·;··

:

SUPREME COURT OF VIRCIN~J.

.

I?

.

Aa.\JDERSON, et al. ,
Plaintiffs,

RIC~~MONO, Vlf\GJNIA

:

v.

..fN "CKk""l'CERY ·
NO. CH-7128

.
.

CITY OF VIRGn~IA BEACH
and
NEPTUNE ASSOCIATES,
Defendants.

.

TRANSCRIPT OF PROCEEDINGS
TAKEN BEFORE:

The Honorable H. Calvin Spain, Judge
November 14, 1984 - 10:00 A.M.
Virginia Beach, Virginia

APPEARANCES:

Caton & Koch
by Edward T. Caton, III, Esquire, and

Barry R. Koch, Esquire, ·
counsel for the plaintiffs.
R. J. Nutter, II,
Assistant City Attorney,
counsel for the Board of Zoning Appeals and
the City of Virginia Beach.
Grover c. Wright, Jr., Esqui~e,
counsel for Neptune Ass~ci~l~

.r

~

.M...J

~

n·

JAN 23 1985
..... -· .. ... :;, ~ ~ Cl k
J Cui'- 1 !~ •·"'v1.t, et

McCraw & Associates

•1

REGISTERED PROFESSIONAL. REPORTERS \
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s

2

(Reporter was sworn.)
2

THE COURT:

3

docket, that of Carter R. Anderson versus Board of

4

Zoning Appeals, et al., are the parties ready to

5

proceed in this matter?

6

MR. CATON:

7

MR. NUTTER:

Yes, Your Honor.
Your Honor, Mr. Wright has stepped

8

into the Clerk's Office momentarily prior to the

9

Court's coming out here in anticipation of the other

10

matters on the docket.

11

find him at this time.

12

.

The remaining matter on the Court

t.fR.

KOCH:

I'll be

happy to go and

Also, Judge, I think the City's

13

going to provide us with some construction plans

14

we want to review that were pursuant 0 to subpoena

15

duces tecum for this morning at nine.
You are going to.get those from the Building

16

0

Inspector, aren't you?

••

17

..
..

18

MR. NUTTER:

19

THE COURT:

.
0

0
0

That's correct, Your Honor.

0

,z

20

How long is it going to take to

review it?
MR. KOCH:. Well, we'd like at least a couple

21
22

minutes to look at it, Judge.

23

them.

24"

THE COURT:

25

15, 20 minutes?

We haven't even seen

tiell, do you think it will take
Are the building plans here yet or

228

3

not or what?
2
3

MR. NUTTER:

Well, I'm checking to see if we

have them, Your Honor, and if we do, I'll ask them

4

to bring them right over.

5

phone was in use.

I tried earlier, but the

6

THE COURT:

All right.

7

MR. CATON:

Your Honor, there are some

8

preliminary matters that maybe we could take up

9

with the Court, such as stipulations and things

10

that might speed the matters along.

11

couple witnesses on call, whether the Court would

12

want to take that up now or not.

13

MR. NUTTER:

14

THE COURT:

15

We do have a

Your Honor, we just -I would, but with one counsel

missing, I think it wouldn't be appropriate.

16

MR. NUTTER:

17

THE COURT:

Judge, I'll go get him.

0

~

~

••
0

All right, fine.

All right, the

~

M
0
0
~
0

;

•

18

court stands in recess.

19

you're ready to proceed •

w
z
z

0

~

c

G

0u
Q

c

Advise the Court when

~ecess.)

20

(Brief

21

THE COURT:

For the record, the law matter

~

z

w
L

22

bearing Number LA-1300 and the Chancery matter

23

bearing Number 7128 were consolidated by consolidati n

24

order which was actually entered today's date and

25

also provided for certain amendments to the Bill of
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4
1

Complaint.

2

MR. CATON:

Your Honor, as a preliminary, we've

3

agreed to certain stipulations which I think would

4

be appropriate to take up with the Court at this

5

time.

6

THE COURT:

All right.

7

MR. CATON:

We've agreed to submit, which

8

might be easier for reading and also it's more

9

accurate, the court reporter's transcript of the

10

public hearing before the Board of Zoning Appeals.

11

We've also agreed, Your Honor, to use in lieu

12

of their testimony today the depositions of Patrick

13

A. Janezeck and Robert R. Loher, which we will

14

submit.

15

'

MR. WRIGHT:

As long as it's understood that

16

that is in lieu of

••0

17

It's not in lieu of their testimony for the

"0

18

defendants' case.

.

their testimony on your case.

0

~

~

0

~

0

,z

19

MR. KOCH:

20

MR. CATON:

We understand that.
Either party may question them

21

further.

22

have that much of their testimony in the record.

23
24
25

It's just t9 shorten matters, we at least

THE COURT:
incorrectly.

I think Loher is spelled

Is that right?

MR. WRIGHT:

L-o-h-e-r.

230

5

MR. CATON:

Yes, sir.

Then, Your Honor, we hav

2

an interdepartmental review which has been referred

3

to in depositions as a speed letter.

4

MR. NUTTER:

5

MR.

CATON:

Is that the May 25th?
Yes-, May 25th.

It • s got various

6

dates on it.

It's got a received stamp, a couple

7

of received stamps, but the date in handwriting is

8

May 25th.
MR. NUTTER:

9

MR. CATON:

10

Okay.
Then the permit to build, Your

11

Honor, dated July 6th, 1984.

12

easement dated May 18th, 1984 from Neptune

13

Associates to the City of Virginia Beach with a

14

plat attached.

15

Tazewell and Cook from John A.Mason, Professional

16

Engineer.

••

17

Mason, Professional Engineer, from Karl Smithson,

.

18

City of Virginia Beach Engineer.

19

June 4th, '84 to Mr. Janezeck from John A. Mason,

20

Professional Engineer, with Williams, Tazewell and

21

Cook.

22

City Engineer, to John A. Mason of Williams,

23

Tazewell and.Associates.

24

'84 from me to Robert Lober accompanying our appeal.

..

Then a deed of

A letter dated May 2nd to Williams,

A letter dated May 30th, 1984 to John A.

0

0

10.

N

0
0

A letter dated

0

25

A letter dated July 5th from Karl A. Smithson

A letter dated August 1st,

We also, Your Honor, understand that the Court
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6
1

can take judicial notice of all City ordinances of

2

the City of Virginia Beach and the enactment

3

ordinances of Princess Anne County, excluding the

4

zoning maps, as they may be found among the records

5

of the City and Clerk's Office.

6

MR. WRIGHT:

I've got a little problem with thai

7

I don't think the Court should take judicial notice

8

of any of them unless they're presented to you or

9

we know what the Court's looking at.

10
11

MR. CATON:

Well, we will -- The reason for

that, Judge, is it will become apparent in a memento

12

THE COURT:

Well, let's reserve that until --

13

MR. CATON:

Yes, sir.

14

THE COURT:

-- the appropriate time.

15

MR. CATON:

I understand -- And you stop me if
her~,

16

I make a mistake

•...0

:II

17

we can also stipulate that on July the 6th, 1984

..

...

18

the building permit that's already been stipulated

;

19

to, T07306, was issued as a foundation permit for

20

new construction at Ramada Inn at 5603 Atlantic

21

Avenue.

."

R. J.

I understand that

0

0
0
0

z
roi
z
z
0

>-

c

•
0

u
0

..=·
z

Ill

22

MR. WRIGHT:

23

THE COURT:

24

MR. WRIGHT:

25

THE COURT:

Yes.
That's stipulated?
Yes, sir.
All

232

r~ght.

7

MR. CATON:

That an appeal pursuant to Section

2

15.1-486.1 -- Did I say 496?

3

by your plaintiffs with the Board of Zoning Appeals

4

before August 6th, 1984.

5

MR. WRIGHT:

15.1-496.1 was filed

We'll stipulate an appeal was

6

filed.

We'll not stipulate it was done pursuant

7

to any particular section, because we don't think

8

it was.
MR. CATON:

9

All right, it was filed.

10

MR. WRIGHT:

Right.

11

THE COURT:

Prior to that date?

12

MR. CATON:

Prior to August 6, '84.

13

MR. WRIGHT:

Also, we don't agree that

14

plaintiffs did it, because they attempted to bring

15

in one later on afterwards.

16

MR. CATON:

Well, I think that's been -- We've

17

agreed to that.

18

R. J. just told me a few minutes ago that he agreed

19

that

20

in appeal •.

0

...
~

:II

Ill

0

You-all are not together on that.

"'
...
0

...
0

0

,
z

21
22

Mr.·

and Mrs. Lewis were parties in the matter

MR. WRIGHT:
Mr. Caton.

23

MR. CATON:

24•

MR. NUTTER:

25

I'm only speaking for myself,

All right.
Your Honor, what I told Mr. Caton

was that we would stipulate that parties on that
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8
1
2
3
4
5
6
7
8

9
10
11
12

.•

appeal were listed and that they indicated to me
that was a letter in return.
MR. CATON:

Here it is.

MR. NUTTER:

Thank you.

MR. CATON:

Part of the record on appeal.

MR. NUTTER:

Your Honor, we will stipulate that

in fact, the appeal was filed on August 1st.
was by -MR. CATON:

And it was received, Your Honor,

on August 3rd.

It included Sidney and Frances

Lewis as parties to the appeal.
MR. NUTTER:

And that that letter does, in

fact, exist, Your Honor, and adding them as apparent

14

parties to that, but they became --well, they're

15

certain to be parties by virtue of this letter,

16

and we have no objection to that letter.

••

17

..

.

18

•..;

;

19

MR. CATON:

,.0

20

MR. WRIGHT:

21

MR. CATON:

22

MR. WRIGHT:

23

seen it before, okay?

0
0

It

13

0

...0

You can look at it.

THE COURT:

But you.'.reobjecting to the fact

that they are, in fact, plaintiffs7 is that right?

0

z
z

c

D

0
u
G

c

"

Mr. Wright is •
I've never seen that letter before,
It's in the record of the appeal.

z

Ill
~

24
25

MR. CATON:

I'm not saying it isn't.

I j·ust handed it to you.

saw it.
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I haven't

You just

9

MR. WRIGHT:
2

rs there any doubt about what I'm saying?

3
4
5

MR. CATON:

No.

THE COURT:

Well

MR. WRIGHT:

6

MR. CATON:

I have not seen it before today.
How about what you mean, what

7

you're saying, do you object to them being parties

8

or don't you?

9

....

I haven't seen it before today.

MR. WRIGHT:

I have raised it in the pleadings

10

in this case.

11

It's nothing new today.

I have objected to it all along.

12

MR. CATON:

All right.

13

THE COURT:

All right, limit the stipulation

14

to that respect.

15

or not?

16

MR. NUTTER:

0

Does that go for the City as well

I think we'd have to, Your Honor,

•

17

"'
...
...

18

THE COURT:

All right.

,z

19

MR. CATON:

The next one is Lot 15, Block 7

Ill

0

0
0

yes.
Go ahead, sir •

0

20

Ubemeer,

21

57th Street and Ocean Avenue and which is designated

22

on the site plan for the provision of 22 parking

23

spaces for this Ramada project, and was zoned RD-2

24

under the last zoning plan of Princess Anne County

25

and zoned R-8 upon the enactment of the Comprehensivei

which lot is located at the corner of
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10

Zoning Ordinance of 1973.
2

MR. NUTTER:

3

unison on this point.

4

it was used in the compilation of the lot and that

5

the parking requirements. that it does require, we

6

did allow 22 parking spaces.

7

it was zoned RD-2 just prior to the enactment of

8

the Comprehensive Zoning Ordinance.

9

we're not sure when, in fact, it was zoned RD-2

We do agree that, in fact,

We can stipulate that

Your Honor,

10

under the last zoning

11

to what I have just indicated.

12

that in 1973 when the CZO was adopted that the

13

p~operty

14

.•

Your Honor, we are almost in

or~inance,

but we can stipulat
We can also stipulat

was zoned R-8.

MR. CATON:

liell, that's why

I

left out the

15

wording as to when the Princess Anne County plan

16

was enacted.

0

••

17

..

.

18

;

19

...0
0
0

MR. NUTTER:

I

just don't want to mislead

anyone at all.

0

z

MR. CATON:

But you're saying it was RD-2

..;
z
z

,.c0

20

under the zoning of Princess Anne County prior to

21

the CZO?

D

0

IJ
0

c
z

"..
Ill

22

MR. NUTTER:

It was at the time under the

23

previous zoning ordinance, Your Honor, to the

24

enactment of the CZO it was zoned RD-2.

25

know when it was zoned RD-2.
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I don't

11

MR. CATON:
2

MR.

3

MR. CATON:

NUTTER:

4

the Code.

5

that's relevant.

6

That's fine.

That's all I said.

Yes, sir.
Does that help you?

Maybe that's

Maybe we can give him the Code now if

THE COURT:

Well, what about the question of

7

what was it zoned when it was first used for parking.

8

purposes?

9

MR. CATON:

RD-2, Your Honor.

10

THE COURT:

Question on that?

11

MR. KOCH:

There is, Judge.

We thought we

12

had that stipulated until a few seconds ago, and now

13

I

14

will present to the Court proof of exactly when this

15

property was zoned RD-2 subsequent to --

think it's the agreement of all parties that we

16

THE COURT:

Fine .•

•

17

MR. KOCH:

....

18

correct, gentlemen?

0

•...

Ill

...0

0
0

-- today's hearing.

Is that

0

19

MR. NUTTER:

20

THE COURT:

Okay.

21

MR. CATON:

Your Honor, so there will be no

Yes.

22

doubt about what we're talking about, I'm holding

23

in my hand the Code of the County of Princess Anne,

24

Virginia dated 1958, and I'm looking at Appendix B.

25

Since counsel can't agree, maybe the Court can take
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12
1

judicial notice that we've already stipulated as to

2

the enactment date of the Appendix being stated

3

in that Code book to be November 25th, 1954.

And

4

it will be found, Your Honor, that the particular

5

lo~when

6

with this zoning ordinance, was RD-2.

the zoning map is reviewed in conjunction

7

THE COURT:

8

MR. NUTTER:

Any problem with that, gentlemen?
We didn't stipulate it was passed

9

in 1954, Your Honor.

10

MR. CATON:

11

the book says..

We stipulate that --

No, we're just sayinq that's what
That's all I said to the Court.

12

MR. NUTTER:

13

MR. CATON:

Fine.
I'm not asking you to stipulate

14

just what it says.

15

Your Honor, that no use permit has been issued by

16

the City of Virginia Beach or the County of Princess

•
CIC

17

Anne to use Lot 15 as a parking lot.

.

18

An additional stipulation,

0

•...

...

0

0

~

MR. KOCH:

We perhaps should also say in

0

,

•

19

reference to that is that-- Can we say this, R. J.,

20

that the official record reflects no other permit

21

having been issued?

w

••0
~

c

Ill

0

u

22

MR. NUTTER:

We can say, Your Honor, probably

23

We're not sure about what other permit means.

24·

can say probably there are no records, written

25

records, of a, quote, unquote, permit, but that the
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13
1

records may contain evidence of other authorizations

2

to use the property by the City, to use the property

3

as a parking lot by the City.

4

hangup is.

5

MR. KOCH:

And that's what the

And once again, that issue, Judge,

6

as with reference to when this property was, in fact

7

zoned RD-2 will be the subject of further proof,

8

as I understand, by agreement.

9

MR. NUTTER:

10

MR. CATON:

That's correct.
Also, Your Honor, we have here the

11

construction plans for the Ramada Inn, which we

12

would like to offer also as evidence in this case.

13

•
14
15

THE COURT:
MR. WRIGHT:

Any objection to that?
No, sir, but we'd like to have

them back.

16

MR. CATON:

...
••0

Of course.

17

MR. KOCH:

....

18

MR. CATON:

;

19

they're used in the case.

w
z
z
,..0

20

normally like at this point to make an opening

21

statement.

22

here that have time constraints.

23

them on now if I may.

24

MR. NUTTER:

0

~

Sure •

'"'

0
0

No problem.

Back, you know, after

0

z

~

II

0

u
0

~

Your Honor, I would

However, I have a couple of witnesses

II

z

Ill

a.

25

sta:ge~

I'd like to put

Your Honor, while we're at this

I ·don't object, but we would also like to
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14
stipulate that I have not discussed with them, but
2

the documents already submitted by the Board in its

3

return together with the attachments that each of us

4

have filed with our trial briefs and memorandum

5

to the Court be admitted into evidence as well.

6

MR. KOCH:

7

THE COURT:

Which one are you referring to?

8

MR. CATON:

You don't mean in evidence.

9

That's fine.

In fact --

You

mean they're part of the record.

10

MR. WRIGHT:

11

MR •. CATON:

Are you talking about the briefS?

12

MR. WRIGHT:

No, he's not talking about the

In evidence.

13

briefs.

14

Board and the documents attached to the briefs.

He's talking about the return from the

15

MR. CATON:

Oh, sure, fine, certainly.

16

THE COURT:

To the briefs?

••

17

MR. WRIGHT:

Yes.

..
..

18

MR. NUTTER:

Well, the trial memorandum

-i

19

we've received submitted various letters and

20

memoranda to the Court, and the Court expressed

21

having interest of counsel, and we would like the

22

documents attached to those submitted in evidence

23

as records of the evidence.

...
0

0

1&.

0
0
0

z

IIi

z
z

,.c
0

II

ci

u
0

c

II

z
Ill
~

24
25

MR. CATON:

And that includes ours, Your Honor,

those that we've attached.
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15

MR. WRIGHT:
2

THE COURT:

All right, so the Board's return

3

and all documents attached to counsel's briefs or

4

memoranda --

5

MR. KOCH:

6

THE COURT:

7

MR. KOCH:

And ·I suppose, Judge -are made a part of the record.
-- since we're talking about each

8

other's, with reference to the latest attachments

9

there were some letters from me to Mr. Janezeck

10

in reference to another client in another case a

11

¥ear ago, and while those are being made part of

12

the record, I think obviously the objection is to

13

cancel the exhibits with respect to those documents

14

that would be reflected as also are indicated in

15

the briefs.

16

.

Yes.

THE COURT:

It's. there, they're part of the

0

~

~

•
•0
...

.
0
0

17

briefs.

18

MR. KOCH:

19

THE COURT:

That's correct.

0

But we're making a part of the

20

official record the Board's return and all documents

21

attached to the respective briefs or memoranda

22

filed by counsel.

23

MR. KOCH:

That's correct.

24

THE COURT :

Okay.

25

MR. CATON:

All right, I'd like to call Mr.

241.

16

Henry Clay Hofheimer.
2

THE COURT:

Let me state for the record that

3

the exhibits which have been submitted number some

4

12 according to my calculations.

5

numbered 1 through 12 in the order in which they

6

were presented by Mr. Caton, marked for identificati

7

as Plaintiffs' Exhibits 1 through 12.

8
9
10
11
12
13

(Various documents were marked for identificati
as Plaintiffs' Exhibit Numbers 1 through 12 and
received in evidence.)
MR. WRIGHT:

Your Honor, I have a motion to

exclude the witnesses.
THE COURT:

All right.

14

Sheriff's here for this one.

15

separate the witnesses.

16

in this matter?

s

17

MR. CATON:

...

18

;

19

MR. KOCH:

20

THE SHERIFF:

.•

They have been

Mr. Bailiff -- Oh, the
Sheriff, if you will

Who expects to testify

0

...•0
0
0

You'll have to leave, Mrs.

Masterson.

0

z:
IIi

z
z

,..0
c

Mr. Wagner.
Come this way.

I think you'll

II

0u
0

c

21

"

be more comfortable in here.

z:

Ill
&.

22
23
24
25

MR. KOCH:

Anybody that's going to testify or

may testify .•
MR. WRIGHT:

Mr. Pender probably will, but he's

our representative, Your Honor.

242

17

THE COURT:
2

All right.

Anyone else in the

courtroom expect to testify in this matter?

3

Go ahead.

4

MR. CATON:

As a matter of fact, come to think

5

of it, I think they're all entitled to be out here.

8

They're all parties,

7

Masterson.

8

THE COURT:

9

MR. WRIGHT:

10

Your Honor.

So is Mrs.

All the parties.
If

~~ey're

all parties, I will

withdraw my motion.

11

THE COURT:

All right.

12
13

HENRY CLAY HOFHEIMER, II, a plaintiff, qalled

14

as a witness on his own behalf, having been first duly·sworn,

15

was examined and testified as follows:

18

....,
••0
0

.
H

0
0

...

DIRECT EXAMINATION

17
18

0

;

19

,..0

20

~

All right.

21

A

Henry Clay Hofheimer, II.

22

~

And, Mr. Hofheimer, you are one of the parties

z
s.i
z
z
c

ID

0

u
0

c
z

BY MR. CATON:
Your name, sir?

II

..
Ill

23

in this case?

24·

A.

I am.

25

~

Do you own property in Virginia Beach in and
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18

around the Ramada Inn hotel?
2
3

I own the property at 104 60th Street, which
is 60th Street and the ocean front.

4

All right, sir.

Did you have any knowledge

5

of the issuance of a building permit to do the new constructio

6

~ere?

7

MR. WRIGHT:

8

THE COURT:

Objection to the leading question.
Sustained.

Rephrase your question,

counsel.

9
10
11

BY MR. CATON:
Did it come to your knowledge, Mr. Hofheimer,

12

13

of some plan to expand the Ramada hotel?
I heard it on a usual gossip line walking

14
15

along the alley, as we call it, Ocean Front Avenue one

16

afternoon.

That's the only notice I ever had of it.

0

~

••

Did you know of the actual issuance of the

17

~

18

building permit?
Only what I read in the newspaper when it was

19

20

published.

21

Do you know when that was, Mr. Hofheimer?

22

No, frankly, I don't.

23

I can't remember those

dates.

24

Was it after July the 6th?

25

I would"assume --
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MR. WRIGHT:

19

I object to the.leading and the

suggestion of the answer.

3

THE COURT:

Sustained.

All right.

What is your total knowledge --

4

5

BY MR. CATON:

6

1

Explain your knowledge with respect to the building permit

8

itself, Mr. Hofheimer, at the Ramada Inn.

9

....

A.

Aqain I say it's what I read in the paper

10

and what was passed alonq the gossip column.

11

couldn't believe a _permit would be issued, qoing back to our

12

early days with Mr. Smith, who --

13

MR.

14

THE COURT:

I'll permit it.

15

MR. CATON:

I'm sorry, Your Honor, did you say

16

WRIGHT:

At first I

Not responsive, Your Honor.

you'd let him --

0

•
1111

17

..

18

COURT:

THE

I will permit what he has answered

f

0

...00

so far.

19

20

BY MR. CATON:
Go ahead, Mr. Hofheimer.

21
22

A.

t~en

the first idea came about of trying to

23

build a motel there, Mr. Smith --

24

MR.

25

question.

WRIGHT~

Your Honor, not responsive to the

He asked about --
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THE COURT:
2

Just a moment.

MR. WRIGHT:

3

20

He asked his knowledge about

this building permit.

4

MR. CATON:

5

lead him.

6

Your Honor, he's asked me not to

I've asked him to state his total

knowledge

7

MR. WRIGHT:

8

MR. CATON:

All right.

9

THE COURT:

Mr. Hofheimer, if you will restrict

10

Of this building permit.

your answer to the building permit.

11

Excuse me.

The only thing I know is what I

12

read in the paper and what I was told by people along the

13

area there who are very much disturbed by it, as was I.

14

MR. CATON:

All right, answer these gentlemen.

15

CROSS-EXAMINATION

16
0

~

~

••

17

!"

18

0

~

BY MR. WRIGHT:

0

;

z

Mr. Hofheimer, you say that you read something

19

20

in the newspaper.
When it appeared in the paper,

21
22
23

24
25

I'm sure

I read it.
What was it that you read in the newspaper?
What was the substance 9f it?
That a permit had been granted.

246
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21

The newspaper said a permit had been granted?
I think so, to the best of my recollection.

2

3

I mean I didn't make any special notice.

4

out of the paper.

5

Okay.

I didn't cut anythin

Let me ask you this:

Were you aware

6

of the proceeding that took place before the Virginia Beach

7

City Council in which the Ramada had asked for permission

8

to build a walkway across the --

9
10

MR. CATON:
~

12

-- Ocean Avenue?
MR. CATON:

11

It exceeds the scope of direct

examination.
MR. WRIGHT:

13
14

his notice.

15

you.

16

Your Honor, I object.

No, it doesn't.

It has to do with

I'll tie it up, Your Honor, I assure

MR. CATON:

He's·talking about a walkover

0

•

~

know, Your Honor.

••

17

H

18

MR. WRIGHT:

19

THE COURT:

•0
0
0

I certainly am.

~

0

z
~

Well, you're asking what he knew

20

about the issuance of the permit.

21

to the permit?

22

MR. WRIGHT:

Is it

~elated

It's related to his knowledge

23

of the permit and the construction of this building.

24

I'll tie it. up, I assure you.

25

THE COURT:

All

247
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22

in.
2

3

As far as I'm concerned, I couldn't believe
that they were going to allow the walkover.

4

Okay.

5

We discussed that amongst ourselves.

6

You knew --

7

Wait a minute.

8

All right.

9

At a later date, then I understood that the

10

permit to build the hotel would be asked two separate function

11

as far as I was concerned.
You were aware of the proceeding before City

12
13

Council for this hotel to obtain permission from Council for

14

a walk over Ocean Avenue?
I did not relate it, sir.

16

!

I can go back to

16

the days when they first closed· the street that I didn't think

17

the City Council would allow it, so this just seemed to be

18

another encroachment.

0

;

z

19

You knew about it?

20

Again, what I read in the paper about the

w
z
z

0

~

c

a

21

22

overhead, but I didn't relate it to the hotel.
~

And at the time that the matter of the walk-

23

across was coming before Council, that's when the newspaper

24 ·

article came out, wasn't it?

26

I can't remember.
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23

amount of significance because I was somewhat shocked that
2

Council would even consider it.

3

Did you discuss with your neighbors at that

4

time when you found out that the hotel was planning a walkover

5

did you discuss with them then that the hotel was planning

6

an expansion?

7

~

I

heard that that was the first step, but

8

again, that was not anything formal or of that nature, just

9

somebody, gossip apparently went along the road.

10
11

~

All right.

Did you hire anybody to appear at

Council to oppose the walkover?

12

~

I

don't recall.

13

to legal counsel for something.

14

hotel, I don't recall.

15

~

I

made a modest contribution
Whether it was that or the

You, in fact, made a contribution to hire

16

Mr. Caton to go before Council ·and oppose the walkover, and

••

17

that was in May, 1984, wasn't it?

"00

18

0

•

~

•0

can't answer that.

told you

don't recall

~

I

~

And in May, 1984 the plans to construct the

I

I

~

0

;

z

19

the dates.

20
21

hotel were made public in the newspaper incident to that

22

walkacross application?
~

23
24
25

If it.was in the newspaper, I undoubtedly read

it.
Not only read it, but you hired a lawyer to
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oppose it.
2

Amongst some others.

3

MR. CATON:

4

Wait a minute, wait a minute, Your

Honor

5

MR. WRIGHT:

6

THE COURT:

Let's hear counsel's objection.

7

MR. CATON:

Your Honor, I object to this on

Made a contribution, I'm sorry.

8

two grounds.

9

testified that he had some vague knowledge of what

First of all, the witness has only

10

was happening.

11

making st.atements about plans were with t.J.'le City,

12

which is frankly not so.

13

14

This business of Mr. Wright is

MR. WRIGHT:

As a matter of fact --

Wait a minute.

That has nothing

to do with your objection.

15

MR. CATON:

16

MR. WRIGHT:

•

17

MR. CATON:

.g

18

the questions, and that's what I object to, Your

19

Honor.

.•

It certainly does.

The witness's -

You're testifying now.

0

Ill

e

You're testifying when you're askin

0

,
z

20

THE COURT:

The Court's keeping careful notes

21

as to what counsel is stating and what the witnesses

22

are responding.

23

MR. CATON:

Very well, Your Honor.

24

THE COURT:

And the witness seems quite capable

25

of responding

appro~riately.
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BY MR. tiRIGHT:
2

All right.

So you were aware of the proposed

3

construction plans as early as May of '84 and you contributed

4

to the counsel fees to oppose the walkover and knew that it

5

was a first step in the construction of the hotel?

6

7

I

because I moved to the Beach on June the 1st.

8
9

10

would say that your date of May is wrong

Okay.
A.

And that's where the conversation more or less

took place, down there, not in Norfolk.

11

0..

Okay.

12

A.

Now, what else do I think.

13

The record

All right.

If the records show that the walk-

14

over hearings took place in early May, you will· agree that

15

you knew about it by ·then?

16

A.

If it was in the·paper, I'm sure I read it,

0

•

••--

17

.

18

...
0

0

because I try to keep up on local news •
Okay.

0

Now, how long have you owned property

~

19

20

21

in the vicinity of the Ramada?
A.

I think since 1934.
MR. WRIGHT:

Okay.

And I' 11 admit that this

22

exceeds the scope of direct and I'll make him my

23

witness for this purpose.

24

MR. CATON:

Well, then I object.

25

THE COURT:

Not back and forth.

251.
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MR. CATON:

I object, Your Honor.

2

THE COURT:

Once you make him, you've got him.

3

MR. CATON:

Well, it's not -- I object to him

4

making him his witness.

6

MR. WRIGHT:

6

MR. CATON:

I can ask him some questions.
If he wants to call him later on,

he can.

7

THE COURT:

8

The object of the whole thing,

Mr. Caton, was to accommoda±e your witness with time

9

10

constraints, so the Court will allow it at this time

11

All right.
MR. WRIGHT:

12

Thank you, Your Honor.

13

14

BY MR.

WRIGHT:
Are you familiar with the lot that is used

16

••
...0

16

for parking that's located at the northwest corner of 57th

17

Street and Ocean Avenue?

18

;

z:

19

A.

Northwest corner?

You mean where those cabanas

are, or the lot beyond the cabanas?

..;
z
z

~

c

Northwest corner, yes, sir, be on the west side

20

II

0

u
0

c

"...z:

21

Ill

22
23

24
26

of Ocean Avenue.
A.

That would be the southwest corner of Ocean

Avenue and 57th.
~

Well, I

~ould

call it the northwest because

the southwest is --
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27

Well, anyway, I know the corner you mean.

There's a fence and a gate there.

3

Yes, sir.

4

And I think a number of people that work at

5

the Ramada Inn park there and some of the people who have

6

houses park there.

7

8

You're familiar that that's been used as

A.

It's never been built on so I assume it's

parked on like everything else.

11
12

a

parking lot for many, many years?

9

10

I see them in the neighborhood.

Yes.

And it's in the record that that's been

used as a parking lot since 1957.

13

MR. CATON:

If it's his own witness, Your

Honor, I object to him leading.

14
15

MR. WRIGHT:

16

THE COURT:

I understand.
Sustained.

n

...•
17

18

,
z

19

BY MR.

WRIGHT:
If it has been used as a parking lot since

20

1957, it has been obvious to you, has it not, since you owned

21

property there since 1934?

22

MR. CATON:

It's a leading question.

23

THE COURT:

I'.ll permit that question.

I didn't know -25

MR. WRIGHT:

He's obviously a plaintiff.
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think I can lead him somewhat.
2

A.

I

must say

did not make a mental note of it,

I

3

but I'm sure the lot's vacant and as I say, every lot in

4

Virginia Beach

5

MR. CATON:

6

MR. WRIGHT:

7

No, but I say that

Since 1934?
He has owned property.

8

a parking lot.

9

Club is there, whatever time --

10
11

You say since 1957.

necessarily saw that as
I assume since the Surf

Right.
A.

12
13

I

-- it probably was, but I can't state for sure.
Now, have you ever·brought a suit to stop the

use of that lot as a parking lot?

14

A.

I have not.

15

0.

Okay.

Have you and any of your neighbors ever

16

heretofore discussed bringing a suit to stop the use of that

17

lot as a parking lot during the past 27 years?

ft

~

a

Ill

0

"'

....

18

A.

No, I have not.

~

19

0.

Okay.

0
0

0

z

20

Now, did you notice the construction

trailer on the Ramada Inn at Atlantic Avenue and 57th Street?

21

A.

Martone's trailer?

22

Q.

Yes.

23

A.

Yes, I did.

24

psychological warfare.

25

0.

Right.

I thought it was sort of

Pretty obvious, wasn't it?
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You couldn't miss it.
Did you notice the building

A.

No, I did not.

5

Didn't notice that?

6

No.

7

You were one of the persons who appealed to the

8
9

Board of Zoning Appeals the issuance of the building permit;
·is that correct?

10

A.

That's correct, and

I

also wrote members of

11

City Council and told them I thought it was a pretty dreadful

12

thing.
Right.

13

And you having appealed the issuance

14

of the permit to the Board of Zoning Appeals, I assume then

15

that you knew the permit was issued.

16

A.

I

told you that

~·m

sure I read it in the

0

•a:

17

.

18

;

19

...0

i

paper that the Council had approved it •
Okay.

And

I

assume the attorneys told you

0

z

w
z
z

,.c0
D

0II
a
c

.."z

29

permit posted in the window of the trailer?

4

..•

Hofheimer, II - Cross

Couldn't miss it.

2

3

c.

that the walkacross had been approved.

20

MR. CATON:

21

Read that in the paper?

22

MR. CATON:

23

MR. WRIGHT:

24

MR. CATON:

25

MR. WRIGHT:

Ill

He's still leading, Your Honor.

Is this still his witness?
Yes.
Still cross-examining.
He's still a plaintiff.

Henry
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THE COURT:

30

I understand, Mr. Wright, but

rephrase your question.

2
3
4

BY

MR.

WRIGHT:
Were you advised by your neighbors or by

5
6

counsel that the walkacross had been approved?
MR. CATON:

7

8

discussed with his clients Mr. Wright knows is

9

privileged.

MR. WRIGHT:

11

Just calls for yes or no.

It

doesn't have anything to do with privilege.

12

THE COURT:

13

I'll permit him to answer the

question.

14

A.

15
16

He ought not even be asking that

question.

10

.....
•
...•0

Your Honor, what counsel had

paper.

I

I

can •·t tell you what

I

first read in the

heard it from some of ..my neighbors because

I

never

0

17

read the morning paper till the evening •
Till the evening?

18
;

z

..;
z
z

,..0
~

•

A.

19
20

23
24

25

I may have heard it during the day from

somebody.
All right.

21

22

Yes.

And when you protested the

walkover, did you examine the plans that showed the proposed
structure that was going to be built?
A.

Never have seen the plans until this morning.
They were available to you, weren't they?
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I don't know whether they were or not.

31

I

never saw a notice or looked at the plans.

3
4

c.

There was a notice of the walkacross published
in the paper, wasn't it?

5

I don't know.

6

That it was going to be heard by Council?

7

If it was such a notice, I didn't see it.

8

Well, you sent a lawyer to oppose it, didn't

9

you?
Well, I didn't read the notice and didn't

10
11

see the plans.
All right.

12

And following your seeing the

13

construction trailer and your appealing the issuance of. the

14

building permit, what changes did you observe on the property?

15

There were several pilings I think driven in

16

the court and construction of the swimming pool took place.

20

Board of Zoning Appeals?

21

A.

I did not.

22

0.

Didn't go there.

23

A.

Yeah.

24'

Q.

Were you keeping an eye on the progress of the

25

construction daily as you were walking in the neighborhood?
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32

I might say that I walked by there usually

twice a day at least walking my dog.

3
4

c.

Okay.

And that would have been true during

July and August?

5

Correct.

6

Okay.

7

A.

I

might add parenthetically that I rode by

8

there the other day.

Somebody broke in my house and I went

9

down to see what damage had been done, and I noticed they

10

were still working on the swimming pool, digging it or

11

something at the present time.
MR. WRIGHT:

12

Okay.

That's all the questions

I have.

13

COURT:

14

THE

15

MR. NUTTER:

16

THE CQURT:

Cross?
No, sir.
Okay·.

0

•...

••

17

....

18

;

19

...0

g

REDIRECT

E~~INATION

0

:II

.J
z
z
0

~

c

20

BY MR.

CATON :

Ill

0

"'c
"z
0

21

Ill

II.

22
23

~

Mr. Hofheimer, do you remember in your walk

when you first observed any construction going on or did you?
A.

I couldn't testify to the date.

It might

24

have been late July or early August or middle August, I

25

really don't know.
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2

3

~

What did you see happening?

A.

The first thing I saw, of course, was grading

3

in which they were driving, I assume, test pilings.

4

the next thing, of course, was the beginning the demolition

5

of the pool, which I think was after Labor Day.

6

have been ahead of Labor Day.

7

8

MR. CATON:

Then

It might

All right, I have no further

questions.

9

THE COURT:

Anything further of Mr. Hofheimer?

10

RECROSS EXAMINATION

11

12
13

BY MR. tiRIGHT:

14
15
16

You have some experience in the construction
and materials business, I take it.
A.

Been in the business for 50 years.

0

...•
s

17

MR. WRIGHT:

..

18

MR. CATON:

May he be excused?

,z

19

THE COURT:

Anyone want him to remain?

IIi
z
z
~

20

MR. WRIGHT:

21

THE COURT:

•...0
0
0

...

Yes, sir.

0

c

No, sir.

G

ci

u
0

c

"..z
Ill

22

23

Thank you, sir.

You may leave

the courtroom if you like.
(Witness was excused.)

24

THE COURT:

Next witness.

25

MR. CATON:

I think we can wait on the witnesse
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now, I reckon, Your Honor.
2

if

3

I

I

THE COURT:

Any problem

MR. CATON:

this one,

This is the reduction -- Wait a

7

minute, it is an exhibit.

8

reduced.

9

THE COURT:

10

MR. WRIGHT:

11

THE COURT:

12

wi~~

gentlemen?

6

This is the site plan

Any objection, gentlemen?
No, sir.
I'll mark this Plaintiffs' Number

13.

13

...

may, to one other exhibit that I don't believe

put in, Your Honor.

4
5

I'd like to move back,

(Site plan reduced was marked for identificatio

14

as Plaintiffs' Exhibit Number 13 and·received in

15

evidence.)
MR. CATON:

16

Mr. Tuck Anderson.

0

•ac
0

17

10.

..

CARTER R. ANDERSON, JR., a plaintiff, called

.

18

. ...z

19

as a witness on his own behalf, having been first duly sworn,

20

was examined and testified as follows:

0
0
0

21

DIRECT EXAMINATION

22
23
24
25

BY MR. CATON:
All·right, are you Mr. Tuck Anderson?
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35

your full name, Mr. Anderson?
2
3

~

I reside

at 404 58th Street, Virginia Beach, Virginia.

4
5

My name is Carter R. Anderson, Jr.

~

And are you one of the plaintiffs in both of.

these cases?

6

A.

I

7

~

Would you describe to the Court your learning

8

am.

of the construction of the Ramada Inn improvement?
A.

9

All right, I'm the president of the North

10

Virginia Beach Civic League, so I probably have a little more

11

detailed knowledge than most of the residents up there.

12

was aware that there had been some talk about the possibility

13

of some type of remodeling of the Ramada Inn.

14

rumor going around as far as when the money would be right

15

as far as the rates and things of this nature.

16

in the latter part of July afte·r July the 6th that I received

••

17

actual notice that the building permit had been issued, and

....

18

then actual demolition or construction had actually started.

19

Prior to that time I didn't know what was going to go on.

20

Everything was rumor.

21

~

What knowledge did you actually have on July

A.

On the date of July the 6th I had no knowledge

....

I

There was also

It was sometim

0

...0

0
0

0

22
23

the 6th?

24

of the issuance of

25

at that time that Neptune Associates had ever gotten their

a~y

building permit.
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36

money matters correct as far as to go forward with any type
2

of intended remodeling or rebuilding.

3

of 1984 I assumed at that date or I would have assumed had I

4

even thought about it on that date that nothing had happened

5

or that everything was still in the planning-stages.
All right.

6

7

Do you own real estate in North

Virginia Beach?

8
9

So as of July the 6th

A.

Yes, I own the parcel of land at 404 58th

Street.

10

MR. CATON:

All right, answer the counsel.

11

CROSS-EXAMINATION

12
13
14
15
16

..•

17

...

18

...0
0
0

...

BY MR. WRIGHT:
0.

Mr. Anderson, you are the president, you say,

of the North Virginia Beach Civic League?
A.

Yes, sir, that's correct.
And you had that position, you've had it

0

..

z

19

20

throughout this calendar year?
A.

Yes, sir.
Okay.

21

You-all have some sort of zoning

22

committee and that sort of thing that keeps watch on

23

applications for

24'

25

A.

const~uction

in North Virginia Beach?

Well, I don't know that that's a specific duty.

We have a zoning committee that tries to keep an eye open for
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37

anything that would appear to be a violation or to be
2

responsive to citizen complaints.

3

Well, let me ask you this:

Did you ever meet

4

with Tom Broyles and/or David Pender and at which time they

5

told you of their plans for construction on the Ramada Inn

6

site?

7

I met with Mr. Broyles and Mr. Pender one

8

morning, and I do not know the date.

I believe we also met

9

with Mr. Emmett Storey and with Councilman H. Jack Jennings,

10

Jr., and we met at the Ramada Inn at the restaurant there.

11

And to my knowledge the best of my recollection the entire

12

discussion was the passover, the walkover which was to go from

13

the conference center to the

14

of the patrons.

restau~ant

for the convenience

And you were not made aware, you're telling

15

16

us under oath, that there were any plans to construct any

17

motel

!"

18

;

19

units~
~

Is that what you're telling us?
I was not made aware when and by whom, at

0

z

that date by them?

w
z
z

0

~

~

20

~

Yes.

21

A

Not that I remember, no.

22

~

Not that you remember?

23

A

I

may have known prior to that that they had

24

plans to do that or they were talking about it, but the spec if ·c

25

purpose of that meeting was to discuss the walkover.
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0.
2
3

Did you look at any proposed plans?
When and where?

Talking about proposed plans

for the 17-story tower?

4

Yes.

5

I have never looked at the proposed plans for

6

that tower.

7

8

Okay.

I believe it was, yes, sir.

10
11
12

And the first hearing on the walkover was in
April, wasn't it, of '84?
A.

13

14
15

16

Your meeting with Mr. Broyles was prior

to any Council hearing on the proposed walkover, wasn't it?

9

,_..

38

I don't recall the date.
Well, final passage was in the middle of May;

isn't that true?
A.

If the record reflects that, that's correct.

I don't recall the date.

0

a

All right.

You, in fact, appeared at the City

•

17

.

18

Council meetings at which the Council deliberated on the

;

19

walk across Ocean Avenue, didn't you?

0

0.

'"'
0

2
0
a

20

I know that I was at one of them.

21

You heard it stated unequivocally on behalf

22

of the defendant here, Neptune Associates, that whether the

23

walkover was granted or not, the addition to the motel was

24

going to be built, didn't you?

25

A.

I don't remember that language.
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1

that it was said, though.

2

That's what I thought.

Okay.

Now, are you

3

telling us that at the time of the walkover hearings in May

4

and April that you never saw any proposed plans?

5

A.

I have to this date never seen any proposed

6

plans.

The only thing I've ever seen is the picture of the

7

proposed tower, and the first time I ever saw that was when

8

it was put in the newspaper.

9

10
11

But as far as --

0.

And that was before the walkover hearings,

A.

I don't remember.

wasn't it?

12

VOICES FROM THE AUDIENCE:

13

MR. WRIGHT:

No.

You-all get a chance to testify.

14
15
16

BY MR. WRIGHT:
0.

22

Now,·you-all hired counsel to

Well, it was certainly before the walkover

20
21

All right.

hearings started in April.
A.

I assume that it was.
Since they appeared.

23
24

A.

I assume that it was.

25

Q.

Okay·.

And they on your behalf went down and
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1

2

looked at the City records, didn't they, to see what sort of
site plans had been submitted, didn't they?

3

Mr. Wright,

4

And reported back to you?

5

A.

I

I

don't know.

don't know exactly what they did.

I

know

6

that they appeared at the Council hearing and they were

7

retained to represent interests, but besides that

8

know.

I

wasn't with them and

9
10

No, sir.

11

Did not?

13

I

I

don't

don't know what they did.

They didn't report to you what they did?

12

.....
•..
...

40

A.

Huh-uh.

They reported directly to Mr. Emmett

Storey, who was head of the zoning committee.

14

One of the plaintiffs in this case?

15

(Witness nodding affirmatively.)

16

Q.

Yes?

17

A.

Yes.

0

0

18

That's what I thought.

19

A.

A.

21

No, sir, I did not.
I don't mean while it was being in motion.

22

Did you see it placed o.n the site?
A.

24

25

He was the liaison with them.
Did you see the trailer moved onto the site?

20

23

Now --

site.

No, .sir, I saw it after it was placed on the

I don't remember when that·was.

266

Carter R. Anderson, Jr. - Cross
1

Okay.

2

A.

3

41

You live on 58th Street.

That's correct.
I take it when you go home from your office

4

to your home that you go down Atlantic Avenue and you pass

5

the Ramada on your right and then you take a left on 58th

6

Street to go home.

7

A.

No, sir.

I

go down Atlantic Avenue,

8

left on 57th, which goes to Holly Road.

9

turns into 58th.

10

11

All right.

turn

turn right.

That

And the Ramada is between 56th and

5.7th?

12

13

I

I

A.

Correct.

And I pass that every day both going

to and from work.

14

And you pass it every day.

All right.

So you

15

would have seen the trailer the first day it went up unless

16

you had your eyes closed?

••

17

.

g

18

I don't know when it went up.

,z

19

seen it the first day it went up, but I'm sure within a matter

20

of several days I would have seen it if it was sitting there.

e

;

A.

Well, unless

Okay.

21

I

didn't go to work that day, so
I don't know if I would have

Did you notice the building permit

22

prominently displayed in the window of the trailer, big red

23

sign?

24•

25

A.

No, sir, I did not.
Did not.
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2

or not.

3

window.

4
5

~rominently

displayed

don't recall ever seeing a building permit in the

Okay.

Did you go over and look at the property

when you saw the trailer on it?

6

No, sir.

7

Never did?

8

No, sir.

9

Never have yet?

10

.

I

I don't know if it was

42

No.

I've been over there when we went over

11

there for a Ducks Unlimited dinner several weeks ago.

12

went over there one other night for dinner.

We

13

Did you observe the demolition of the pool?

14

At that time I did.

15

Did you observe the driving of any pilings?

16

I observed that some pilings had been placed

0

~

••

17

in the pool area •

0

~

M

0

18

Okay.

When were you first told that they'd

0

~

0

19
20
0

u
0

c

started construction, a couple days after you saw the trailer?
It was sometime in the latter part of July,

21

and I want to say around July 31st, 29th, somewhere in there

22

towards the end of the month.

~

z

w
~

23
24

25

And you filed an appeal to the Board of Zoning
Appeals, correct?
Counsel did.
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2

Q.

For you?

A.

Yes, sir.

3
4

43

And he on your behalf asked that the constructi n
be halted?

5

A.

6

That's correct.
Okay.

How long have you been aware of the

7

existence of the hotel at 56th and Atlantic of which you're

8

complaining today, this property that a hotel was there?

9

A.

How long have I been aware that there's --

10

0.

A hotel there.

11

A.

Ever since I've lived ·in Virginia Beach.
Which is?

12

A.

13

Over ten years.
Over ten years.

14
15

A.

No, sir.

16

Q.

--

Have you ever filed a suit --

to halt the use of the vacant lot at the

,.•
•
...0•

17

northwest corner of 57th and Ocean Avenue as parking for the

...0

18

Ramada?

0

~
0

19

A.

I

have not.

20

MR. WRIGHT:

21

THE COURT:

22

Okay.

I think that's all.

Mr. Nutter.

CROSS-EXAMINATION (CONTINUED)

23
24

25

BY MR. NUTTER:
Q.

Mr. Anderson, you've indicated you're president
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44

of the North Virginia Beach Civic League; is that correct?
2

That's correct.

3

Who are the officers of that association, of

4

that civic league?

5

They're numerous.

I can't recall them right

6

offhand.

I certainly wouldn't want to offend anybody by

7

leaving them off the list, but I can get a list for you of

8

the officers and directors.

9

Let me ask you this:

10

You've mentioned a zoning committee.

11

of the zoning committee?

12

MR. KOCH:

Who were the officers
Who were the members

Judge, what relevance does it have

13

as to who the officers of the civic league are?

14

What we've got is a suit by Mr. Anderson as a

15

private plaintiff.
MR. WRIGHT:

16

What difference does it make?
You're going to tell us the civic

0

•

~

••

17

0

league is not financing it?

~

.
g

18

MR. KOCH:

19

for this case.

It doesn't make any difference

~

0

MR. WRIGHT:

20
21

It certainly does.

financing the litigation.
MR. KOCH:

22

It doesn't make any difference.

23

They aren't a party, Judge.

24

them

25

They're

a party

They could have made

.if they wanted to.

THE COURT:

I'm going to allow it.
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45

well have it impugned to him the position, I don't
2

know.

Go ahead.

3

4

BY MR. NUTTER:

5

Who were the officers of the zoning committee?

6

The officer I'm aware of is Mr. Emmett Storey,

7

who is chairman of that committee.

8

How many members are on that committee?

9

I don't know.

10
11

And you say the purpose of that committee is
to watch over zoning violations in North Virginia Beach?

12

.••
0

Well, to receive any complaints from residents

13

of the North End concerning any violations or anything they

14

feel may be a violation.

15

attempts to observe himself if there are any violations that

16

are occurring.
And Mr. Storey is of course one of the

17
18

And obviously I believe Mr. Storey

plaintiffs in this lawsuit?
Sir?

19
~

And Mr. Storey is one of the plaintiffs in this

22

A

Yes.

23

~

To your knowledge has the zoning committee

20
21

24
25

lawsuit?

ever -MR. KOCH:

Mr. Storey's not a plaintiff, Judge.
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1

MR. CATON:

2

a couple times.

46

That mistake has been mentioned

3
4

5

~~e

zoning committee ever filed suit to stop the parking lot

7

at the northwest corner of 56th?

8

Not to my knowledge.

9

MR. NUTTER:

Nothing further, Your Honor.

10

THE COURT:

Mr. Wright.

11

MR. WRIGHT:

No, sir.

12

THE COURT:

Mr. Caton, any redirect?

13

MR. CATON:

I don't believe so, Your Honpr.

15
16

0
0

To your knowledge has Mr. Storey or

6

14

...
...

BY MR. NUTTER:

May he be excused?
THE COURT:

All right, sir, you may leave the

courtroom.

17

THE WITNESS:

Thank you very much, sir.

18

(Witness was excused.)

19

MR. CATON:

0

Your Honor, it's been stated by

20

counsel as to what was said and what wasn't said

21

at the public hearing regarding the air space,

22

walkover application.

23
24·

25

Do you have any objection to putting that in
as an exhibit?
MR. NUTTER:

No.
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MR. CATON:

We'd like to offer that, Your Honor

2

to clear up some of these statements as to what

3

was said or what wasn't said.

4

MR. NUTTER:

5

MR. CATON:

6

MR. WRIGHT:

It will clear it up all right.
That needs to be stapled.
This is one of the hearings.

7

Are you putting in

8

MR. KOCH:

9

We can put in both, Grover.

you've got the other, we'll put it in.

10

MR. CATON:

11

MR. WRIGHT:

12
13
14
15

16

If

May 14th is what we have.
They're not both of them, that's

my point, that you're going to clear it up.
MR. KOCH:

We'll be happy, if the City will

pay for the pages, we'll put it in subsequently.
MR. WRIGHT:

He put in the 14th.

That's what

you've done, isn't it·?

0

~

•0

17

MR. CATON:

..

18

MR. KOCH:

II

Yes.

"'
0
0

I think it would be appropriate,

0

19

20
21 .
22

Judge.
THE COURT:

That will be marked Plaintiffs'

Exhibit 14.
(Transcript of public hearing on May 14, 1984

23

was marked for identification as Plaintiffs'

24

Exhibit Number 14 and received in evidence.)

25

MR. CATON:

Let's put that in, too.
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MR. WRIGHT:
2
3

MR. KOCH:

Okay.

May we have just a moment?

R. J., since we're going to put

that in, can we have a copy?

4

MR. CATON:

Counsel is marking the record here.

5

THE COURT:

You may check it and see what's

6

been marked.

7

MR. WRIGHT:

And I was going to tell you what

8

I marked.

I have marked the section where we made

9

it clear that whether the walkover was turned down

10

or granted, it wouldn't have any effect on the

11

eXPansio~

12

that's what I marked, and that's exactly what I

13

marked.

of the hotel.

I ·was going to tell you

14

THE COURT:

All right.

15

MR. CATON:

And you also said doubtful about

16

whether or not there would be any expansion of· the

...
a
•...0

17

motel.

..

18

THE COURT:

Let the record speak for itself.

19

MR. CATON:

Let the record speak for itself.

..

0

0
0

...

Tell him that, too.

0

;

z

..;
z
z

,.c0

20

You also tell him the walkover was to go into the

21

restaurant also.

22

MR. WRIGHT:

23

THE COURT:

ID

0

u
0

c

"z

Ill

~

24
25

Yes.
Mark this one as Defendants' Number

1.
(Transcript of public hearing was marked for
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1

identification as Defendants' Exhibit Number 1 and

2

received in evidence.)

3

Your Honor, as you can tell, Mr.

4

Caton and I don't like each other much, but I will

5

try to avoid this sort of interplay.

6

7
8

9

THE COURT:

That is an assumption I have made

prior to
MR. WRIGHT:

And I would suggest that he do the

same thing.

10

MR. CATON:

11

MR.

12

MR. CATON:

Be glad to.

13

THE COURT:

I had some indication of that

14

prior to today.

15

MR. CATON:

16

.

MR. WRIGHT:

Be glad to.
Good.

~iRIGHT:

As a matter of fact, I thought we

were good friends.

.,
0

••

17

..

18

...0

0

THE COURT:

Gentlemen, let's stop the bickering

and get on with the trial of this matter.

~
0

MR. CATON:

All right, sir.

At this time,

•toi

19

,.c0

20

Your Honor, I'd like to make a brief opening

21

statement about this matter.

~

•z
D

0

CJ
0

c

"z
Ill
A.

22

THE COURT:

I don't really think any good

23

purpose is going to be served by that.

24

has had more hearings on it than Carter's got liver

25

pills.
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This thing

so
1

MR. CATON:

I agree with that.

2

THE COURT:

You've given me a statement of

3

issues that are involved in it which, as you say,

4

have to be proved.

5

MR. CATON:

I agree, but maybe -- Indulge me

6

just a few moments so maybe we don't take up too

7

much time.

8

THE COURT:

All right.

9

MR. CATON:

And that is with these preliminary

10

what I would like to think is somewhat of a red

11

herring about whether or not we can --we're before

12

this Court or whether you should dismiss this case

13

because we were not before the Court in any of the

14

sections permitting citizens to appeal.

15

say, Sections 15.1-496.1 and 15.1-496.3, and we

16

believe, Your Honor, that we're clearly before the

••

17

Court on both of those items.

..

18

desires to hear more on that, of course, we'll

19

provide it.

....

That is to

0

...0
N

a
a
a

.,
z

20

And if the Court

However, we would like to also point out to

21

the Court Section 15.1-499, which clearly permits

22

the Court to restrain or issue any sort of injunctio

23

against any violation of the zoning ordinance.

24

And clearly, Your Honor, even if Your Honor was to

25

feel that there was some merit to the claims of the
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City and Mr. Wright that we did not appeal before
2

the Board properly and we're not here before you on

3

a certain area properly, that our suit wasn't filed

4

properly, that under that section we are here proper y

5

and we can go on to the merits of this case and mayb

6

Your Honor can decide what is really important in

7

the issues in this case.

8

MR. WRIGHT:

9

an opening statement.

10

CATON:

MR.

12

statement on

Well, I just -- It's opening
issue of --

~~e

MR. WRIGHT:

13

The things about what you're going

to prove, that's what opening statement is.
MR. CATON:

15
16

That sounds like closing

arqwnent to me.

-11

14

Your Honor, I don't think that's

I'll be glad to do that, be glad

to do that.

0

..."
...0•

•

17

...

18

~

19

0

...00
z

MR. WRIGHT:
one.

I'm not inviting you to make

I'm simply saying you didn't make one.
MR. CATON:

Well, the Court invited me to give

20

proof, and that's exactly what I did on that issue.

21

That's the only thing I just wanted to point to

22

the Judge that letter, which I

23

whole situation.

24"
25

THE COURT:

~~ink

covers the

The Court has not ruled on the

BZA appeal, gentlemen, say as that as to the other
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1

one.

2

whether you're properly before the Court.

There's been no proof on your part as to

3

MR. CATON:

Yes, sir.

4

THE COURT:

Mr. Wright, anything, or Mr. Nutter

5

MR. WRIGHT:

6

opening statement, no, sir.
THE COURT:

7
8

I've got nothing in the way of

Okay, fine.

The same goes for

you, Mr. Nutter?
r~.

9

NUTTER:

10

MR. CATON:

11

Mrs. Masterson.

12

THE COURT:

Yes, sir, that's correct.
All right, I'd like to call

Very well.

13

EDITH PRATT MASTERSON, a plaintiff, called as

14
15

a witness on her own behalf, having been first duly sworn,

16

was examined and testified as follows:

.•

17

"2

18

m
0

DIRECT EXAMINATION

0

19
20

BY MR. KOCH:

Mrs. Masterson, would you state your name for

21
22

23

24
25

the Court, please.
~

Edith Pratt Masterson.
And do you own property in the City of Virginia

Beach in the vicinity of the Ramada Inn?

278

If so, indicate where.
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~

53

103 58th Street and 116 58th Street.

2

Will you explain to the Court, please, what

3

knowledge you received and when that a building permit had

4

been issued?
Not that the project had been started, but the

5

a

building permit had been issued.

MR. WRIGHT:

7

Objection to encroachment, Your

Honor.

8

THE COURT:

9

Rephrase it.

10

11

BY MR. KOCH:

Will you please explain to the Court, Mrs.

12
13

Masterson, when you received any actual notice that a building

14

permit had been issued for construction on the Ramada Inn?
I was visiting friends in Massachusetts.

15
16

It

was the end of July, the first of August, probably the 30th

0

:
17

i

18

of July.

My son called me to ask if I would join in a suit

against the Neptune Associates in connection with the granting

~

0

,z

19

20
21
22

23
24

25

of that permit.

I had left -- I left the Beach on the

Thursday before that Monday, so end of .Tuly.
And have you made known your objections to
the zoning violations up at the
there prior to this year?
Yes, sir.
When was that?
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and the conduct out
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1

A.

And we were one

2

of the original signers of the petition that Mr. Hodgson

3

and his brother and Mr. Smith circulated.

4

perhaps the proposed cabana type one-story motel would be

5

compatible with the residence and easier to live with than

6

the Surf Club was at that point.

8

9

We thought that

When was this?

7

A.

This was, oh, gosh, in the late 1950s.

bought our property in '56, I believe.

We

And it was shortly

10

after that that the Hodgsons and Mr. Smith solicited the

11

petition.

12

become members of the Cape Colony Club and to have a lifetime

13

membership in the swimming pool, which has now, I guess is

14

no longer there.

.As a matter of fact, we were invited to be -- to

But --

MR. WRIGHT:

15

••

Gosh, on numerous occasions.

54

16

but

17

A.

This is all very interesting,

since that time --

~

-- not really responsive.

18

MR. WRIGHT:

19

MR. KOCH:

2

20

THE COURT:

8

21

Since that time we have objected to the various

;

z

w

z

z

c

•
a
c

I'm just letting her finish, Judge.
Go on.

I'll permit it.

Go ahead.

Ill

..
z

22

things, to the closing off of Ocean Way, to the constructing

23

of a septic tank in the middle of 57th Street, to the erecting

Ill

24
25

of constructions over the septic tank, to padlocking Ocean
Way, to building steps into Ocean Way when the· high rise was
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1

2

55

constructed, to constructing the high rise without a setback
from Ocean Way.

3

MR. KOCH:

4

The reason this is relevant, Judge,

they made some allegations with reference to these

5

other witnesses that they haven't objected --

6

MR. WRIGHT:

7

MR. KOCH:

Your Honor, we don't need --- and this allegation of laches

8

Well, they've objected, getting ready to object

9

again, so please go ahead, Mrs. Masterson.

10

THE· COURT:

11

Let him make his objection, then

we'll take it up.

12

Go ahead.

We objected to the erection of the convention

13

center.

14

like an office there into a store, and then we objected to

15

the issuance of an off-premises beer license.

16

objected to the trucks and their laundry trucks and delivery

17

trucks and convention buses that drive down our streets •

8

18

We have not found them particularly good neighbors.

,z

19

Have you made any objections as to the parking?

20

We have objected to so many things that I

••0

We objected to the turning of an office or something

We have

~

N

~

21

never remember a specific isolated objection to the parking

22

lot.

~3

living with.

24

believe that that lot was in use as a parking lot in 1967,

25

because I have a letter that I wrote in 1972 in connection wi

That was simply one more of all the things that we were
May I say in that connection that I do not
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56

the erection of the convention center in which I itemized the
2

violations.

3

and I would be surprised if I'd overlooked it.

4

building on that lot was torn down, sometime later the lot

5

was fenced, and I know that it was used for construction,

6

for construction

7

it was locked, sometimes it was open.

8

not used as a residential lot, that's true.

And that is not one of the things that I itemized

9
10

After the

vehicles and for their workmen.

MR. KOCH:

Sometimes

But it was certainly

Thank you, Mrs. Masterson.

Answer

any questions that counsel might have.
THE COURT:

11

Mr. Wright.

12

CROSS-EXAMINATION

13

14
15

••

BY MR. WRIGHT:

16

Okay.

You bought your property in 1956, right?

17

Approximately.

18

Okay.

19

Yes, sir.

20

Okay.

21

103.

22

Right.

~

;

z

w
z
z

0

~

c

D

0

u
0

c

You've been living there ever since?

~d

you live on 58th Street?

~

z

~

~

Okay.

It is fair to say that you

23

passed the Ramada one way or another, either down Ocean Avenue

24

or down Atlantic Avenue just about daily, isn't it?

25

No, sir.
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2

3
4

5
6

Q.

No?

A.

No, Mr. Wright.

9

Q.

So you never go down to the Virginia

Okay.

Beach area; is that correct?
A.

You said -- I believe you said daily.
Every other day.

You have occasion to see

this hotel from one view or another?
A.

10

I see the high rise from my yard daily.
Okay.

Now, you appeared at the City Co-uncil

11

hearings in April and May of 1984 in regard to the walkacross,

12

didn't you?

13

A.

15
16

May, not April.
May?

14

.•

I'm still teaching at Norfolk

Academy and I usually go Shore Drive.

7

8

57

Well, the last two hearings were May

7~~

and 14th, correct?
A.

Mr. Wright, I appeared at a hearing, at the

0

•

17

hearing in May, which took place on the day that we had off

.g

18

at Norfolk Academy because of the successive field day,

19

whatever day that was.

Ill

...0
0

20

I won't argue.

21

MR. KOCH:

22

Mr. Wright.

23

A.

Let her answer your question,

I will be.happy to tell you in that connection,

24

Mr. Wright, that I very clearly recall a reference to a high

25

rise, and I'd like to tell you that it was my impression that
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58

1

it was never stated that a high rise would be erected in any

2

leqal sense at all.

3

we want to do and the heck with you-all."

What I heard was "We're going to do what

4

~

Okay.

5

~

And if I may finish, Mr. Wright --

6

~

If you don't mind answering my question.

7

A

I also

8

9

And wasn't it your thought

MR. KOCH:

She's trying to, Judge, if he'd let

her.

10

MR. WRIGHT:

11

MR. KOCH:

12

witness.

Well, he's been badgering this

Let her answer the question.

MR. WRIGHT:

13
14

Calm down, Mr. Koch.

It will get worse.

Don't get

upset.

15

THE COURT:

Continue the question.

16

THE WITNESS:

Thank you, sir.

As I recall

0

•

~

••

17

at

N

18

that he was concerned that approval of the walkway

19

would in some way encourage approval of future

20

expansion if it should occur.

21

recollection that at that time one of the Councilmen

22

made the statement or the observation that we didn't

23

have to worry about any expansion up there, that

24

would be no problem for us.

25

his word for it.

•0

8

~~at

time, Mr. Caton made the point to the Counci

~

0

;

z

w
z
z
0

~

c

•
0

u
0

c

And it's also my

w
z
w
~
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BY MR.

~iRIGHT:

2

It had been your view and those of your co-

3

plaintiffs here that i·f you stopped the walkacross you'd stop

4

the expansion of the hotel; isn't that a fact?

5

~

No, sir.

I

did not know about the hotel or

6

anything about expansion of the hotel untilthe remarks were

7

made in that meeting.

8

the meeting at that time suggested to me that this was

9

something that was in the air.
~

10

And the way the remarks were made in

All right, let me ask you this:

On July 6th

11

when the construction trailer went on the· site you saw it,

12

didn't you?

13

A.

No, sir.

14

Q.

Didn't?

15

~

Certainly I've seen that construction trailer.

b~nd,

16

I'm not

•
...0•

17

window of that thing yet.

...

18

.•

59

but I have not seen a building permit in the

0

..
0
0

~

Well, you're anticipating my next question,

0

1g

Mrs. Masterson.

All I asked you was whether you saw the

20

construction trailer.

21

Well, you asked me if

22

and I would tell you that I did not.

25

saw it on July the 6th,

How do you know you didn't see it on July the

23

24

I

6th?
Because I was not
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1

July the 6th.

2

How about that?
You weren't working on July the 6th.

3

after the 4th of July.

4

Uh-huh.

5

Which was on a Wednesday.
A.

6

A.

8

Uh-huh.

6th?
A.

11

I think it's highly unlikely that I didn't --

that I saw it on July the 6th, Mr. Wright.
Did you see it the 7th?

13

A.

14
16

Uh-huh.

How do you know you didn't see it on July the

9

12

Two days

So it was a Friday.

7

10

60

I think it's highly unlikely that I saw it

on the 7th, Mr. Wright.
See

16

A.

I

it the 8th?·

May I say, please, that I live

at the North

•

17

....

18

End of the Beach, and if you live at the North End of the

-i

19

Beach in the summertime you go south just as seldom as you

Ill

...0

0
0

0

z
IIi

z

z

0

>o

c

20

can.

I

Ill

0

u
0

c

.."

Do you go to church?

21

z

MR. CATON:

Ill

22
23
24.
26

Let her finish.

He continues to

interrupt her,. Your Honor.
A.

I don't .think that's any of your business,

Mr. Wright, I really don't.
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61

Where is your church?
2
3

Where is your church located?

4
5
6

Just a moment.

THE COURT:

THE COURT:

I think you may inquire if she

went out for religious services on Sunday.

If he

wants to inquire, I'll permit that.

7

THE WITNESS:

Well, Your Honor, I frankly don't

8

think that's any of his business and the truth of

9

the matter is that I did not.

10
11

THE COURT:
did

12
13

Whether you did not, whether you

THE WITNESS:

I understand that.

I did not,

as a matter of fact.

14

15
16

BY MR. WRIGHT:

All right.

So you didn't see the trailer

0

•

~

••0

17

parked right out on Atlantic Avenue on the 6th, you didn't

N

18

see it on the 7th, you didn't see it on the 8th and you live

19

in the next block; is that right?

~

0
0

~

0

20

I live north of the Ramada.

21

One block?

22

One block

23

Right.

24

I don't know when specifically.

25

nor~~,

yes, sir.

Did you see it on the 9th?

tell you and you know that.

I could not

I can't tell you on what precise

Edith P. Masterson - Cross
1

day I first saw the trailer.

62

Suddenly it was there.

2

Right.

3

And what it meant I had no idea, because,

4

Mr. Wright, I have grown accustomed to seeing things like that

5

around the area of the Ramada at one end or the other, and

6

sometimes something happens and sometimes nothing happens.

7

There is no way to tell.

8

~

Did you inquire when you saw it?

9

~

I'm sure I did.

10

~

What did you find out?

11

A.

That

12

MR. CATON:

I object.

13

hearsay, Your Honor.

14

MR. WRIGHT:

That's soliciting

Doesn't make any difference.

Your

client.

15
16

THE COURT:

••

17

MR. WRIGHT:

Anything said to her is not hearsa .

...

.

18

THE COURT:

Answer the question to the best

-i
z

19

..

I'll'permit it.

0

...0

0
0
0

of your ability.

20
21

BY MR. WRIGHT:

22

What did you find out?

23

That there was talk about construction at the

24
25

Mariner.
Talk?
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Yes, sir.

A
2

3

Okay.

Did you look at the trailer to see if

there was a building permit?

4

No.

5

Didn't?

6

I had -- It never occurred to me that you would

7

put a building permit on something other than the building.

8

What building?

9

That was going to be -A building that didn't exist yet or an existing

10
11

building?
Well, see, I had no idea that there was going

12

••

63

13

to be a building that didn't

14

thing was there, it meant to me that something ·was going to

15

happen to what existed.

16

Virginia Beach was going to let'them put up a whole new

11

building •

ex~st.

If that construction

I had no idea in theworld that

~
H

g

Okay.

~-

18

You knew some construction was going

~

0

;

•

19

to take place, but you didn't think it would be a new building
A

20

I'm sorry, I don't think I even knew that,

21

Mr. Wright.

22

trailer there.

I knew there was a construction truck thing,

~

23

That's what I knew.
What did you mean when you said you thought

24

something was going to take place to the existing building?

25

You said

~~at,

I didn't.
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~

You're right, you're right.

2

What did you mean?

3

I

would

All I meant was that if any

4

construction was going to take place, it would involve what

5

was there.
Okay.

6
7

9

And that wouldn't have concerned you.

It was only new construction that would have concerned you?

8

That depends.

You know, you can do an awful

lot to an interior of a building.
Right.

10

So if it had been to the interior,

11

you wouldn't have minded, but it was just the new construction

12

that bothered you?
I

13

don't think I have any right to object to

14

what they do inside their building.

15

Okay.

16

.••

64

Now, you were in town from the 6th of

July to the 19th; is that correct?

17

Not continuously, no.

18

Not continuously?

19

No.

20

Well, tell us when and where you left town

0

21
22

between the 6th and the 19th.
~

I would be hard pressed and I'd have to look

23

at my calendar.

I know that I went away for an extended trip

24

on about the 26th.

25

away on the -- I think the 26th of July, not the 19th.

I know what it was, Mr. Wright.
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I

went
And I
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~

All right, then tell me --

2

May

3

July and the 26th?

I

tell you where

I

was between the 6th of

4

Yes, that's what I'm looking for.

6

A member of my family was in the hospital in

6

Newport News, and I went daily to the

1

and returned in the evening, and for what it's worth

8

out Shore Drive.
Okay.

9

~ospital

in the morning
I

went

Anybody else live in your house?

10

No, sir.

11

Just you?

12

Another -- the member of my family who was in

13

the hospital, Mr. Wright.
Okay.

14

You've never brought any suit to stop

16

the use of the parking lot at 57th and Ocean Avenue before,

16

have you?
No, sir.

I believe we were parties to a suit

••

17

~

18

to prevent the convention center.

19

complaints.

0

65

~

We have registered

0
~
0

20
21
22

23
24"

26

Right.

You brought a suit about the convention

center back in the early '70s.
Yes, sir.
But not about the parking lot.
And

I

don't think -- As I said,

it was used as a parking

~ot

29~

don't

~~ink

at that time, Mr. Wright.

It's

I
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1
2

3
4

not my recollection that it was.
~

The building on that lot was torn down in

1957, was it not?
A

No, sir.

I don't believe those people owned

5

that property, that particular property in 1957.

6

they acquired -- Mrs. James owned that property, Stuart James.

7

And they acquired that property from her sometime after the

8

Mariner was constructed, as I recall.

9

owned that property in 1962, but I'm sure the court records

10

11
12

.

66

You see,

I don't think they

would show that.
~

They do.

You were one of the persons who filed

the appeal with the Board of Zoning Appeals --

13

A

Yes, sir.

14

~

-- from the issuance of the building permit?

15

A

Yes, sir.

16

~

It is safe to say when you hired a lawyer to

0

~

••

17

file an appeal from the issuance of the permit that you knew

"0~

18

the permit had been issued, isn't it?

z

19

A

That's true.

20

~

Okay.

21

A

And that was on July 30th.

22

~

When you got back here -- tihen did you get

0

~

0

~

23

back to Virginia Beach from Newport News?

24

Do you mean the time of day?

25

No.

On July 30th,did you come back that day?
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A.

July 30th I was in Massachusetts.

2

When did you come back?

3

The end of the next week, the end of that week.

4

The end of that week?

6

A.

6

Yes.
Okay.

7

A.

8

Around the 4th of August.

Was that --

July 30th was a Monday, right?

9

A.

I

10

Q.

Did you look at the property then?

11

A.

~o

13

think so.

•.

Okay.

12

.....

67

though?

14

A.

Yes.

16

Q.

Okay.

16

You knew the permit had been issued,

And somehow you through the telephone

hired a lawyer?

0

...0•

•

17

i...

18

MR.

19

THE COURT:

20

MR. NUTTER:

A.

That's the truth.
WRIGHT:

Okay.

0

,z

Mr. Nutter.

roi

z
z

0

~

c
a

Just briefly.

0

u
0

c

21

It

.
z

Ill

CROSS-E~tiNATION

22

(CONTINUED)

23
24
26

BY .MR. NUTTER:

Mrs. Masterson, you indicated your son called
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68

1

you and asked you if you wanted to join in the lawsuit or

2

join in a fight to stop the hotel's expansion?

3

Tnat ':s right.

4

Is your son a plaintiff to this suit?

5

A.

_ What's your son's name?

6

7

8

A.

Christopher Masterson.

his father, Mr. Nutter.

My son called me for

His father had been in the hospital.

Do you know if your son called anyone else

9
10

No.

in regard to this lawsuit?
would doubt it.

11

A.

12

brothers and sisters.

13

Q.

I

He might have called his

don't know.

I

Mrs. l·1asterson 1 when you purchased t."le property

14

in 1956 was the Mariner Hotel already in existence at that

15

time?

16

A.

As

s

•...0

17

0.

But the Surf Club was there?

...

18

A.·

I

..•

I

testified, no.

0

..
0
0

said that

I

was one of t..lte original

0

what do

want to say?

19

petitioners to permit the

20

use of that property in a nonconforming fashion for the

21

purposes of a one-story cabana motel, and that's all we were

22

ever going to have to put up with.

25

the

But the Surf Club was there at the time you

23
24

I

purchased the property?
A.

The surf Club was there.
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69

No further questions, Your Honor.

2

THE COURT:

Mr. Caton.

3

MR. CATON:

No questions.

4

THE COURT:

No redirect.

5

May t.frs. Masterson

be excused?

6

THE WITNESS:

7

MR. CATON:

If she'd like to be.

8

THE COURT:

Very well.

9

Thank you, sir.

You may leave the

courtroom if you like or you may remain.

10

THE.WITNESS:

Thank you, Your Honor.

11

(Witness was excused.)

12

MR. CATON:

We'd like to call Blake Wagner.

13

THE COURT:

All rig!lt.

14

15

•
Ill&

MERRILL BLAKE

~AGNER,

called as a witness on

16

behalf of the plaintiffs, having been first duly sworn, was

17

examined and testified as follows:

0

'"'

...g

18

iz

19

...0

DIRECT EXAMINATION

..;
z
z

e

c
a

20

0

u
Q

c

.."z

21

w

BY MR. CATON:
Q.

What is your name, please, sir?

23

A.

Merrill Blake Wagner.

24

Q.

And what is your employment?

A.

I'm a construction.superintendent with Leland

22

25
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J. Martone.
2

3

And are you currently working on a particular
job?

4

A.

Yes, sir, Ramada Inn.

Q.

Which one is that?

6

A.

Ramada Inn on 57th Street.

7

Q.

And when did you first start work there, that

5

8

is, you personally?

9

September lOth,

10

0.

Of

11

A.

Uh-huh.

12

Q.

And what prior work was done there?

13

A.

I

14

1

1

84?

think there was four footings for some

columns in place when I got there.
Columns for what?

15

.....

84.

A.

16

A.

I believe it's a· canopy underneath the meeting

o.·

Mr. Wagner, would you stand up here so the

0

•
Ill

0

17

"'

....
0
0

18

room •

0

19

Judge can see?

..;
z
z

,.0

c

20

THE COURT:

Counsel, would you like to see

21

this, either of you?

22

MR. CATON:

23

MR. tiRIGHT:

G

0

u
Q

c

.."
z

w

I think they know -I don • t think so, Your Honor, t.."lan

you.
25

THE COURT: All right.
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BY MR. CATON:
2

3

Would you take this, now, show if you would
on this where those footings are.

4

A.

6

6

I

believe they're right here and here and here.

Put a little red mark on it.

Where those circl s

are?

7

A.

Uh-huh.

8

0.

And those are footings to hold --

9

A.

Concrete.
-- a hangover or overhang --

10

A.

11

No, they're --- for an entrance?

12

A.

13

Uh-huh.

14

THE COURT:

16

MR. KOCH:

16

THE COURT:

That's marked as exhibit what?
That's 15, Judge.
Exhibit Number 15.

All right.

0

...•

(Diagram was marked for identification as

••

17

N

18

Plaintiffs' Exhibit Number 15 and received in

;

19

evidence.)

...z
z
,.c0

20

...0

!
0

z

II

ci

u
0

c

21

BY MR. CATON:

"z

~

Ill
G.

22

pho~ographs

depict what?

That's the general area.

23

Q.

24

25

Do these

You described, I mean, those -- In other words,

the --
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2
3

4
5

6

A.

This cage here.

0.

The cages?

A.

Uh-huh, yes, sir.

Q.

~iith

A.

Yes, it's a barrier.

0.

And that was all --

7

Do you wish to admit these as an

exhibit?

9

MR. CATON:

Collectively, Your Honor.

10

THE COURT:

Any objection, gentlemen?

11

MR •. WRIGHT:

No, sir.

12

MR. NUTTER:

No, sir.

13

I think he ought to look

at all of them, Your Honor.

14

....

wooden something around it?

THE COURT:

8

72

MR. CATON:

Well, we're giving him all of themo

15

Probably be helpful, Judge.

16

the envelope for them?

Would you like to have

0

••

17

...
...

18

that will be admitted collectively as Plaintiffs'

;

19

Exhibit Number 16.

...0
0

THE COURT:

0

We'll agree there are 12 photograph

0

z

..;
z
z

,.c0
10

(12 photographs were marked for identification

20

0

u

21

as Plaintiffs' Exhibit Number 16 and received in

22

evidence.)

23
24

25

BY

MR. CATON:
Did you do any work on those footings?
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A.

No, sir.

3

0.

And where are you now working?

4

A.

I •·m working on the ocean side of the property.

5

0.

These are on the west side of Ocean Avenue,

2

6

My first day on the job was September

the lOth.

are they not?
A.

Q.

9
10

project, is it sort of unusual that they would just do those
four footings like that and leave them there?

11

Not really.

12

Well, nothing's happened with respect to those

13

footings, has it?

.

You're not doing anything with them now?

14

I will be I hope.

15

Later on?
A.

16

•.

I don't know.

Yeah.

Well, they ordered columns and everythin ,

17

so I suppose they intended to go ahead and raise them up

18

and go on with the work.

0

i
0

;

z

Q.

19

Now, that overhang is to serve the expansion

iJ

z
z

0)o

c

20

of the convention center, is it not?

G

0

u
0

c

A.

21

"z
Ill

Q,

22

23

I can't answer that.

I really don '·t know

what -Well, look on

~~e

plans, if you would.

If you

24

would show the Judge here, doesn't this plan show an expansion

25

of the convention center?
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~

to that expansion, would they not?

4

A.

and this would be an expansion?

7

B

A.

I understand that, but I'm -A.

10

I don't know.
But it's to enter the new portion of the

11

.,..

Well, you're right there, but,you know,the

purpose of it

9

12

This is all open under here.
Well, doesn't it show the existing building,

5

6

See, this --

And those footings were to serve the plans

2

3

That's right.

74

building, is it not?

13

A.

Well, you'd be going underneath that building.

14

Q.

Right.

In order to serve or to build this

15

you've got to tear down existing motel rooms on either side,

16

on the north and south, do you not?

0

••

17

A.

Not this canopy, but

.,..

18

~·

No, I mean for it to ever be used by vehicles.

;

19

I take it it's for vehicles to go up there and go underneath,

20

is it not?

...0

0
0

0

z

21

A.

It looks that way to me, yeah.

22

~

And are you doing anything with respect to

23

tearing down or doing, making any progress toward construction

24

of that new portion of the conference center?

25

A.

No.

I haven't started that.
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2

~

lihere are you working now?

A.

I

work on the entrance down here.

3

over here, all over here?

4

Uh-huh.

5

What's gone on on the west side of Ocean

6

Avenue except for those four footings?

7

A.

8
A.

asked you has any work been done over there.

No, steel's been ordered.
No, I'm talking about on the job anything been

10
11

I'm not doing any work over there right now.
I

9

done.
I

12

.....

75

haven't done anything over there.

13

Q.

Any men under you or in your company

14

A.

No.

15

0.

-- do anything over there?

16

A.

Just as I stated·before, those four footings.

0

All right.

17

...
0
0

...

18

A.'

What are these, Mr. Wagner?

Look like Ramada Inn plans.

0

Can you read

19
20

A.

22

25

You're working on

t~e

ocean front

at this point, are you not?
That's :z;.-ight.

23
24"

To an extent.
All right.

21

~~ese?

Q.

Would you look on these plans and tell me

what the plans show to be the setback of the building you're
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working on from the ocean front?
2
3

These plans say 33 feet.
35.

4

MR. WRIGHT:

5

THE COURT:

Repeat your answer.

6

MR. CATON:

He said he actually set back 35.

7

The building is actually 35.

8

change in the plans.

9
10

M
0

We were setting back

I

didn't hear that.

There's been a

Those aren't up to date.

All right.

Have you seen any actual plans for

changing that, Mr. Wagner?

11

Yes, sir.

12

What?

13

Yes, sir.

14

Well, aren't these the construction plans?

15

No, sir, they came out of the office.

16

Well, you mean that you have some other plans

17

besides these?

This is what we subpoenaed was the constructio

18

plans for this project and that's what we were given.

19

saying that wasn't done?

Are you

0

~

0

I don't have any control over what was

20
21

subpoenaed and what was delivered up here.
All right.

22

But in their totality these set of

23

plans are the construction plans for

24

not?

25

~~e

Ramada Inn, are they

We would probably call those the bid plans.
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2
3
4
5

~

The what?

~

The plans that we bid off of.

~

Bid plans?

~

Uh-huh.

~

Well, then what you're telling me is that

77

6

when we subpoenaed from the defendants in this case the

7

construction plans for this motel they didn't give them to us?

8

Is that what you're telling the Court?

9
10

~

You don't have up to date plans right there.
MR. CATON:

All right.

Well, then, Your Honor,

11

could we.call for the up-to-date plans, construction

12

plans?

13

THE COURT:

14

MR. WRIGHT:

Are there other plans?
Your Honor, you of course have

15

read the return from the Board of Zoninq Appeals.

16

And it's been known from that moment that there

••0

17

was an error made on the front setback at 33 and it

"00

18

was changed to 35.

19

record before the Board and that's been the case

20

ever since July the 5th.

0

•

~

~

And it was so stated in the

~

0

;

z
~

z
z

0

~

c

D

0

u

a
c

21

MR. CATON:

Your Honor, if I may, Mr. Wright's

~

zw
~

22

making a speech.

23

that, I can argue about it because it wasn't a

24

mistake.

25

If you're going to argue about

You received the letter.

THE COURT:

I'm not concerned about whether
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it was a mistake or not, but is that the only
2

updating of the plans?

3

MR. WRIGHT:

4

THE COURT:

All right.

5

MR. CATON:

Cari we take that as a fact, Your

6

To my knowledge it is.

Honor, contrary to what the witness has said?

7

THE COURT:

8

MR. WRIGHT:

9

MR. CATON:

Well, the witness hasn't said.
He hasn't said.
He said they were -- been some,

10

he called them updating of the construction plans,

11

there were some

12

THE COURT:

o~~er

plans.

He said -- I'll let him state

13

what he said, but I thought he

14

weren't up to date.

15

to any other correction that's been made.

16

inquire on that parti'cular point if he knows of any

••

17

other plans.

..."'

18

.;

19

a~cept

20

plans correcting that, Your Honor.

..

said the plans

I don't know that he's referred
You may

0

...
~
0
0

MR. CATON:

Then as a matter of fact we would

0

z

the statements of counsel.

There are no

..;
z
z
0

~

c

Cl

0

u
Q

c

21

MR. WRIGHT:

I cannot testify for the witness.

II

..
z

Ill

22

All I said was that the front setback has been

23

corrected and .it was done before the Board of

24

Zoning Appeals.

25

THE COURT:

Well, I'm just asking you, Mr. Wrig 1

304

Merrill B. Wagner - Direct

79

is there a revised set of plans up to date available
2

MR. WRIGHT:

3

THE COURT:.

4

MR. KOCH:

Let me ask my client.
All
right •
•
The point is, Judge, we just want

5

to be sure for the record that we have the plans tha

6

they're building off of right now.

7

THE COURT:

8

MR. KOCH:

9

I understand that.
And that's in its totality, not

just as to the setback, but o~~erwise, Judge, and

10

if they can say the only thing that's different

11

from that is the setback, we'll keep those, but

12

I just want to know, Judge.

13

MR. WRIGHT:

My clients tell me that the only

14

changes in the plans, structural changes, have been

15

those necessitated by moving the building back to

16

35 feet from the 33 originally shown on the plans.

••

17

Now, I can't tell you that some air conditioning

....

18

uhit hasn't been moved from one spot to another,

19

but there have been no substantial changes other

20

than that as a result of moving

.....
0

...0

a
0
0

21

THE COURT:

22

MR. WRIGHT:

23

THE COURT:·

24
25

~~e

setback.

Is it possible to get a copy of the ?
Yes, sir.
I think we ought to do such if

we're going to ·be around here for a while today.
MR. WRIGHT:

If it's material.
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it's material to the case.
2
3

THE COURT:

I'll leave that up to counsel.

They subpoenaed the plans.

4

MR. CATON:

Well, Your Honor, the way

t~e

5

matter stands as I see it is that counsel and the

6

defendants in this case are relying upon their

7

statements to the Board of Zoning Appeals that that

8

was a mistake and that they would change it.

9

what I hear counsel saying is that when they say

Now

10

they would change it, they mean that they're going

11

to go out there on the ground and they're going to

12

change it, although the plans they submitted, the

13

construction plans we subpoenaed all show it.to be

14

in violation of the zoning ordinance.
And if that's the case, then let that be the

15

.

16

case.

But as far as we know, they've never

•a

17

submitted a revised site plan to anybody showing

18

the corrected setback.

19

subpoenaed do not show the corrected setback, and

20

counsel is saying they have not submitted anything

21

other than admitting before the Board that this was

22

a mistake and

23

from the records, Your Honor, that it wasn't a

u

mistake.

25

that we submitted that it was deliberate.

0

~

0

~

M

0
0

The construction plans we

~

0

,
z

~~ey

would correct it.

You'll see

You'll see from the record the letters
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see that later when you read them.
THE COURT:

2
3

whether it's a mistake or deliberate at this point,

4

but I think it's going to be material before it's

5

over, so I would suggest try and get a copy of them.

6

All right, do you want to continue examination?

7

MR. CATON:

8

t~at

are we getting a copy of,

Your Honor?
THE COURT:

9

The copy. of the revised plans you

10

subpoenaed, the construction plans, and that means

11

that they have been revised, then we should.
MR. CATON:

I thought they said there weren't

14

THE COURT:

I thought he told me that it had

15

been revised.--

12
13

.

Well, I'm not going to get into

any.

16

MR. tiRIGHT:

17

THE COURT:

Yes·.

0

~

•a:
0

"'

.
0

18

-- as to the setback and

construction.

~
0

19

MR. CATON:

20

MR. WRIGHT:

21

He told you that when you took

his discovery deposition.

22

MR. CATON:

23

MR. WRIGHT:

24

THE COURT:

25

Drawings been made.

Well, I don't remember that.
I'm sure you don't.
Well, I think it should be a part

of the record.
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MR. CATON:
2
3
4

So we'll put in the revised plans

then, Judge, I take it.
THE COURT:

I hope they'll have them down here

at a reasonable hour today.

5

MR. CATON:

6

MR. WRIGHT:

7

MR. CATON :

8

MR. WRIGHT:

9

THE COURT:

All right, sir.
We' 11 have them.
~o

further questions, Judge.

No questions.
No questions.

Mr. Nutter.

10

MR. NUTTER:

11

MR. CATON:

May he be excused?

12

THE COURT:

All right, sir, you're free to

13

.•

82

No, sir.

leave.

14

THE WITNESS:

Thank you.

15

{Witness was excused.)

16

THE COURT:

Next witness if we have a short

0

one before lunch.

:I

17

...

18

MR. CATON:

.;

19

MR. WRIGHT:

20

THE COURT:

...•0

0
0

Plaintiff rests, Your Honor.

0

z

21
22

Move to strike.
I overrule it at this time unless

you've got argument you wish to make.
MR. WRIGHT:

Yes, sir.

First of all, as to

23

a Chancery suit, their Chancery suit, they have

24

not proven by sufficient evidence that these

25

plaintiffs had no notice of the issuance of the

:ao.s

83
1

Second, they have not proven that they

2

filed a suit within 15 days after the start of

3

construction.

4
5

THE COURT:
~R.

WRIGHT:

All right.
And for that reason alone the

6

Chancery matter should be dismissed.

7

the affirmative burden there.

8

this suit until

9

10

....

permit.

MR. KOCH:
MR. WRIGHT:

They have

They didn't file

September 14th.
-- September the 14th.

The

11

building permit was issued July the 6th.

12

an appeal with the Board of Zoning Appeals around

13

the 1st of August appealing the issuance of the

14

permit, so it's obvious they had notice of the

15

issuance of the permit.

16

this sort of suit can be filed only by someone with

17

no notice of the issuance of the permit.

18

those people who have no notice of the issuance of

19

the permit have to file within 15 days after the

20

start of construction.

21

the burden of proof on those issues.

They filed

And the Statute says that

0

•.
0

And even

"'

.
0

~
0

;

z

toi

z
z

,..0

c

D

0

u

a
c
w
z
w
&.

22

So they have not borne

I think as a matter of law they did not file

23

that Chancery suit timely.

24

afterthought after they received defense of pleading

25

in the appeal from the Board of Zoning Appeals,

309

It was obviously an

84

that they felt that they were out of that case
2

perhaps because they didn't perfect their appeal

3

properly in that case and they sought another way

4

to get into court, but obviously they waited too

5

long.

6

I think it's clear from the record and the

7

evidence that they did have notice of tne issuance

8

of the permit and that even if they didn't, they

9

didn't file the suit within 15 days after the start

10
11

of construction.
MR. CATON:

Your Honor, I think we have

12

briefed this subject and the authorities, the Law

13

Review

14

followed by Judge Barrow in the case of Davis versus

15

Muehlenbeck was that interpreting that Statute is

.

16

that the party had to have actual notice, and that's

•z

17

the wording of the Statute, no actual notice of

18

issuance of the building permit.

~~at

we have cited to Your Honor and also was

0

~

0

t~e

~

M
0

~
0

19

The evidence before Your Honor is that those

20

that have testified that none had any actual notice

21

of the issuance of the building permit.

22

language has been interpreted as knowledge of

23

actually the permit itself being issued, not some

24

general knowledge acquired from others or hearing

25

that that had occurred.

310

That

That has been the holding

85
and is certainly the authority of the article that
2

we put to you.

3

We further submit, Your Honor, that on the

4

Statute that I previously cited, 15.·1-499 would

5

permit the Chancery suit that we filed.

6

it that he has no argument to strike the appeal.

7

He has not addressed himself to that.

8

of course the issues, Your Honor, as to the

9

jurisdiction of Your Honor to hear this case.

10

And I take

These are

I might point out it's interesting if you were

11

to accept the position argued here, a person who

12

could very well be out of court in both instances

13

in that they would not have -- they'd have some

14

general knowledge of the permit and then they would

16

be too late possibly to appeal to the Board of

16

Zoning Appeals, and under that circumstance they

17

would have no right to appeal anywhere, that they

18

would have

19

permit is issued, they then could wait the 30 days

20

and construct -- They'd be out from appealing to

21

the Board's decision and they would then see

22

construction start, and under the argument of counse

23

they would then

u

general knowledge.

0

•

~

.•
s

0

N

0
0

having just heard that a building

~

0

26

~e

out of luck because

b~ey

had some

The authorities and Judge Barrow held in that
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1

case that it was the Statute he was referring to

2

actual notice of the issuance,

3

some direct relationship between them and the

4

issuance of the permit.

5

MR. WRIGHT:

6

MR. CATON:

7

Your Honor, how can .the olaintiffs
·
...
And that there's no construction,

Your Honor.

8
9

that is to say, had

MR.

~iRIGHT:

How can the plaintiffs say in one

suit, "We know a building permit was issued and we

10

appeal the issuance of that permit to the Board

11

Zoning Appeals" and in another suit say, "Forget

12

what we said over there.

13

permi~

of

We really didn't know the

was issued. 11

14

f4R.

15

MR. WRIGHT:

16

enough, I think.

ll

17

case?

...

18

MR. CATON:

;

19

MR. WRIGHT:

KOCH:

Well, Judge,. that's not
Wait a minute.

One lawyer is

Are'you both going to argue this

0

•...

•...0

0
0

If we get a chance •

0

z

How can you say,

11

lie don't know

20

the permit's issued" and in the other case appeal

21

from the issuance of it?

22

If you know about it, you appeal the zoning

23

administrator's decision to the Board of Zoning

24

Appeals.

25

can't appeal his decision.

It's a very simple procedu

If you don't know about it, then you
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But you're charged with,
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if you have no knowledge of the permit, then you
2

still may not even know about construction, but if

3

it starts, you've only got 15 days to bring a suit,

4

provided you had no notice of the issuance of the

5

permit.

6

It is a very simple procedure.

These plaintiffs dropped the ball.

They knew

7

the permit was issued.

They attempted to appeal

8

to the Board of Zoning Appeals, but they didn't do i

9

properly because they didn't appeal the zoning

10

administrator's decision and they didn't appeal

11

within 30 days.

12

they didn't know the permit was issued because they

13

did and they tried to appeal that.

14

But they can't be heard to say now

But it's quite possible under the law because

15

the purpose of the law is to give some stability to

16

people who obtain permits and who start construction

••

17

that they can't be stopped after what the legislatur

N

18

has said is a very short period of time.

19

got notice, you go to the BZA and you do it properly

20

If you don't have notice, you've got to do it within

21

15 days after construction starts whether you know

22

it started or whether you don't.

23

they have dropped the ball procedurally.

24

bad, but they have.

0

~

~

0

~

0
0

If you've

~

0

z
~

25

MR. NUTTER:

Your Honor
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And in this case
It's too

8

MR. KOCH:
2
3
4

5

..•

Judge -- Excuse me, Mr. Nutter.

I'm sorry, I'm sorry.
MR. NUTTER:

Go ahead.

The City, I realize we have

jumped in late and tried to let everyone have their
say, but, Your Honor, we would also move to strike

6

the evidence and along the same lines as Mr. Wright,

7

but I think even the Court would have to concede

8

that at this point in time only three of the

9

plaintiffs have testified in this case and the other

10

plaintiffs, therefore, have not put on any evidence

11

that they had any notice, that they did not have

12

notice of the issuance of the permit, so all of thos

13

plaintiffs should be struck as a matter of courseo

14

As a matter of law, they didn't testify today

15

here that in fact they had no notice and therefore

16

they should be struck·.

0

••

17

Secondly, of those who did testify, all of

...

18

them testified not that they just had general knowle

-i

19

as has been alleged here today, but in fact that

20

they had actual notice of the issuance of the

21

permit.

...0
0
0
0

•

22

Now, it's the position of the plaintiffs in thi

23

case that actual notice of the issuance of

24

.permitting

25

in the room with Bob Loher or with, in this case

me~ns

they had to actually be standing
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with Ed Williams when he issued the building per.mit.
2
3

That's what they think it means.
Now, I submit to the Court that is not what

4

that language means.

5

General Assembly didn't put that language in there

6

with that intent, yet that's exactly the position

7

that the plaintiffs assert.

8

they were in that office on July 6th when that per.mi

9

was issued, they don't have actual notice of the

10

issuance of the permit, even though each of them

11

testified that before this lawsuit was brought on

12

the Chancery side they each knew about the issuance

13

of the permit.

14

that issuance of the permit.

15

That's too restricting.

The

They say -- And unless

They each had actual knowledge of

Now, we submit to the Court that if that

16

language is to mean anything, it's got to be more

z1111

17

than what they're saying.

..

18

Statute, Your Honor.

19

ourselves with, but the .General Assembly wrote it

20

and it's there, and we can't do anything about it.

21

It was their burden to prove they did not have

22

actual notice and they did not prove that as a matte

23

of law at this stage.

0

,_•

...0

0

And we didn't write the

It's not for us to concern

~
0

,
z

24.
25

Now, third, we'd have to also point out, Your
Honor, that they also have to ?rove affirmatively

31.5

90

that in fact this suit was brought within 15 days
2

of the start of construction.

3

devoid, void, excuse me, of any evidence that they'v

4

met that burden.

5

that is Blake Wagner, who testified that he didn't

6

even come on the job until September lOth, 1984,

7

and this work had been done prior to that·date.

8

We don't know -- We know some of the work that was

9

done to that date.

The only person who testified on

We don't know how much, we don't

10

know when it was done.

11

that it was done in 15 days.

12

Now, the record is

It's their burden to prove

The only thing we know is that some work was

13

done prior to September lOth.

We have no idea wheno

14

And we know that they filed suit on September 14th

15

period.

16

have not proven as a matter of law.

There's

•
Ill:

17

nothing there in the record at all.

The only thing

...

18

they have is somebody who admittedly doesn't know

19

what happened before and,in fact, the deposition--

20

and they deposed this man

21

to the Court that he told them the exact same thing

22

there.

23

Mr. Wagner's the wrong person.

24

right person.

25

on him with full knowledge that he had no idea of

It's their burden to prove that and they

0

:

...0

0
0

...
0

~-1onday

-- would indicate

So it's not a question of surprise.
We didn't call the

It's a question of their relying

316

91

what happened before September lOth, and as far as
2

the law, that case has to drop.

3

met that burden on 15 days.

4

Now, that's just on the evidence.

As a matter

5

of law, we do see the footings were poured in this

6

case in four columns.

7

has addressed that, and I don't want to get too

8

much into the law at this stage because factually

9

they haven't proved the casa.

10

..

They have not

The Supreme Court of Virginia

Two cases address when the start of constructio

11

is and bQth of those cases ·say that when footings

12

are poured then it's a different story.

13

of those two -- The two cases which Your Honor has

14

been cited before in the briefs filed before the

15

Court, both the cases dealt with just moving things

16

around on the site.

17

with pouring footings, and the Court makes mention

18

of that fact.

And neither

Neither of those cases dealt

0

~

8

Ill

0

lao

.
0

~
0

19

In fact, in the first case, McClung versus

20

County of Henrico,

21

where footings were subsequently poured that they

22

allowed a conviction against the contractor for

23

building without a permit.

24

in the Supreme Court's view the start of constructio •

25

We ha·ve that, Your Honor.

t~e

Court holds that in fact

So, in fact, that was

92

Now, that is a legal matter.
2

3
4
5

have.

That's what we

We do have start of construction, but they

haven't proven factually that they filed suit within
15 days of the start of construction.
proven that at all. ·That's just on

~~e

They haven't
Chancery

6

side, Your Honor.

7

itself precludes them from going forward on the

8

Chancery side of the suit today both in notice

9

requirement as well as on the 15-day requirement.

10

And we submit that that in and of

On the legal matter it was also joined in

11

the case regarding the Board, the appeal from the

12

Board --

13
14

THE COURT:

I haven't gotten to that one yeto

Why don't we deal with --

15

MR. NUTTER:

One at a time.

16

THE COURT:

Less'confusing.

••

.

17

MR. KOCH:

"00

18

no notice of issuance.

19

are getting confused between notice of existence

20

of a permit and no notice of the actual issuance

21

of the permit.

22

which is well raised and along with the Law Review

23

article say that it has to be when they talk about

24

notice, it's actual notice.

25

barred is the plaintiff that has actual notice of

0

•

~

0

Judge, first let's go down them,
Mr. Wright and Mr. Nutter

~

0

I think in Judge Barrow's decision
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A plaintiff that's
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the issuance of the permit at the time it's issued.
2

That's precisely Judge Barrow's ruling.

3

what the Statute says and the only way it makes

4

sense.

5

three of the parties have testified, indicated

6

that they had no actual notice of the issuance of

7

the permit on July the 6th.

They knew there was

8

going to be something built.

Perhaps one person

9

didn't even know that.

That's what we say is the test.

That's

And all

But it was well after

10

July 6th.

'11

said he read it in the newspaper, no actual

12

notice of the issuance of the permit at the time

13

o~

14

witnesses.

15

They had no notice until Mr. Hofheimer

the issuance.

That's clear from all three

That's the first requirement.

The second requirement fs t.'lat there's no

16

in this particular case there was no start of

••

17

construction until September the lOth in terms of

.

18

what we legally feel is the start of construction.

.....
0

...0

0

~

0

19

I heard Mr. Wagner's testimony.

Apparently,

20

Mr. Nutter missed part of it, but what Mr. Wagner

21

actually testified to in response specifically to

22

the question was that the only work that had been

23

done at the time he arrived on September lOth, the

24

only work that had been done was what's shown in tho e

25

photographs, which are the footings poured, minor
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work.

Not for a hotel that's to be built, not for

2

the six-million-dollar hotel, not for the conference

3

center, but some footings for some poles for an .

4

entranceway to the conference center.

5

Now, if there's going to be a real start of

6

construction, and Judge Barrow hit it on the head

7

when he said it's the kind of construction that

8

puts somebody on notice that somebody's going to kno

9

something's going on out there and if you don't stop

10
11

it then, it's going to harm the other party.
These people went out and did the most minimal

12

amount of work really, almost abandoned it, just

13

put in four little concrete footings.

14

the start of construction.

15·

at the cases that we talk about, is not even work

16

that's

17

No real footings were dug for the hotel.

~ear

That

i~

not

That's not even,looking

what was done on those other cases.

0

•
~

•
m
0
~

M
0
0
0

18

If they wanted to give some notice that

~

;

z

19

somebody had started construction, why didn't

20

they start over on the west side

21

of the street?

22

September the lOth when Mr. Wagner came there.

23

said he started work on September the lOth and he

24"

had been working over there, and he testified on

25

the east side of Ocean Avenue.

w
z
z

0

~

c

G

0

u
0

c

w
z
w
~

on the east side

That's what they in fact did on
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No work was done

He

95

and still has not been done on the west side despite
2

the fact these so-called footings were poured

3

sometime right around July 6th or at least sometime

4

prior to the time Mr. Wagner got there.

5

still not working there.

6

that work in the opinion of these two cases.

And he's

They've almost abandoned

7

The point is, Judge, there has been no actual

8

start of construction in terms of the law required

9

here.

10

Those two burdens have been met.
Now, with regards to -- Let's talk about this

11

issue of notice.

Let's make some sense out of it.

12

If you take the defendants• argument in the way they

13

want the Court to take it, let's look at what they'r

14

s~ying.

15

decision was made on May 30th, it was final on

16

May 30th and that it ·took place on May the 30th.

•m

17

That's the defendants' position.

H

18

They say that the zoning administrator's

0

•

~

.
0

0
0
~
0

19
20
21
22
23
24
25

Let's say that one of our plaintiffs had
been standing in that office on the 6th of July
when the permit was issued and had actual notice
of the issuance of the permit, even
we say it should be.

Let's say that

was standing right in there.

~~e

way that

~~e

plaintiff

If you take their

argument, he doesn't have any remedy at all because
30 days have run from May the 30th.
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It's too late for what they say is an
2

administrative appeal, and they say since he's got

3

actual notice of the issuance of the permit he can't

4

file suit.

5

the fallacy of their whole argument, Judge.

6

person according to their own statement of what

7

should have happened would have had no remedy then.

8

He's too late.

9

say was the final decision of the zoning

Well, what's he supposed to do?

That's
That

The 30 days have run from what they

10

administrator and he's got actual notice of the

11

issuance-of the permit so he can't file suit.

12

That man's got no remedy.

13

sense, Judge.

14

That doesn't make any

And that's exactly what Judge Barrow said

15

when he ruled in Davis versus Muehlenbeck.

That's

16

what the Law Review article that he followed

••0

.

17

reasoned

"

18

you should construe this particular Statute to be

19

actual notice of the issuance at the time of the

20

issuance, Judge.

21

MR. WRIGHT:

0

•

~

0
0
~
0

~

z

and that's the purpose and that's why

~

z
z
0

~

~

a

0

u

Your Honor, one

~~ing

that's in

22

the file.

You'll find a letter from Mr. Caton

23

incident to.his attempt to file an appeal on

24

August 1st

25

stay all construction in connection with

i~

which he
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re~uested

that Mr. Janezeck
~~is

permit

97

pending resolution of the appeal.

Now, is he going

2

to take the position today that he asked that

3

construction be stopped on August 1st and that no

4

construction had started on August 1st?

5

letter of August 1st to P.atrick Janezeck.

6

~ey

That's his
I think

are shifting gears as it suits them.

7

THE COURT:

Any~~ing

8

MR. CATON:

I thought Mr. Wright may have

9

further on this point?

misled you slightly, Judge.

What we said was that

10

you stay any and all construction, meaning that

11

no construction be permitted, Your Honor, until

12

the matter was resolved, which is in accordance

13

with the Statute.

14

MR. WRIGHT:

Is that what that means?

15

MR. NUTTER:

Your Honor, they wouldn't have

16

written the letter if they didn't want something

:
••
...

17

done.

..

18

iz

19

0

0

0
0

MR. CATON:

We wanted construction to stay,

0

that's exactly --

..;
z
z

,..0
c

•

20

0

u

a
c

."

21

z

~R.

NUTTER:

They wanted construction to stop,

but we would like to respond briefly to Mr. Koch.

22

MR. CATON:

23

MR.

~'lRIGHT:

That isn't what you said.

24

MR.

NUTTE~:

Stay means stop.

25

THE COURT:

Ill

We wanted no construction to begin •

Continue, Mr. Nutter.
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MR. NUTTER:

Yes, sir.

They make the point

2

on this notice provision, Your Honor, that it says

3

that it should be actual notice of the issuance

4

of the permit at the time of

5

Statute doesn't say that.

6

We didn't write the Statute.

7

remedies.

8

the counsel.

9

says actual notice of the issuance of the permit,

~e

issuance.

The

It doesn't say that.
We didn't write

That's for the legislature, not for
All I can say is that the Statute

10

and each one of these plaintiffs has testified that

11

t~ey

12

permit before they filed this lawsuit.

13

had actual notice of the issuance of that

We will submit none of

~~em

at least testified

14

that they were in that room at the time that that

15

permit was issued.

16

Court that that is not what that Statute means.

••

17

Why put the language in there in the first place

"

18

if the legislature must have intended something

19

more than that?

But we would also submit to the

0

•

~

0

~

0
0

~

0

20

But at any time it's there they do have actual

21

notice of the issuance of the permit and this suit

22

is barred aside from the fact that they still

23

haven't proved the 15-day requirement.

24

have not met that at all.

25

work was done prior to September lOth from somebody

They still

All we know is that some

99

who was not on the job on September lOth, who was
2

not on the job until September lOth, excuse me.

3

THE COURT:

I will think about it during

4

lunchtime, gentlemen.

5

after two.

6

further motion.

7

Be back here at ten minutes

We'll start in one way or another on

MR. KOCH:

Judge, we do address that in our

8

trial brief also, these particular issues that we

9

have.

10
11
12

THE COURT:

I understand that.

Court stands

in recess.
(Court was recessed for lunch at 1:05 P.M.)

13
14

AFTERNOON SESSION
(Resumed at 2:20 P.M.)

15
16

THE COURT:

When·the Court recessed, we were

0

...•

•

17

in the throes of finishing argument I suppose on

...
...

18

the defense motion to strike the Chancery cause.

-i

19

Does anybody have any further thoughts after lunch

20

they'd like to add with respect to that argument?

Ill

...0
0
0
0

z

21

MR. WRIGHT:

22

THE COURT:

23

MR. NUTTER:

24.

MR. CATON:

No, Y'o·ur Honor.

25

THE COUaT:

The Court's going to sustain the

~o,

sir.

Mr. Nutter?
No, sir.
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1

motion, sustain it for the following reasons

2

specifically.

3

particular matter was brought, 15.1-496.3 deals

4

with the question of appealing the issuance of a

The section under which this

5

building permit.

6

done by a person more than 15 days after start of

7

construction provided the person was one who did not

8

have actual knowledge of the issuance of

9

building permit •

. 10

That in essence says it may be

~~e

The plaintiffs in this matter have cited a

11

case decided by a co-judge in this court of Charles

12

s.

13

Number 3335, in which Judge Barrow made certain

14

observations, and I think a key paragraph in which

15

he reached his decision is as follows, and I'll

....

16

quote from it.

.....
a:

17

....

18

suit by a person who receives the notice of the

19

existence of a permit prior to the start of

20

construction but after the expiration time for

21

appeal of

22

leave such a person without a remedy.

23

I'm of the opinion that the language of the Statute

24

means actual notice at the time of the issuance.

Davis versus Thomas Muehlenbeck, Chancery

0

0

0
0

He said, "To conclude otherwise would bar a

0

,z
..;
z
z
0

~

c

D

0

u

a

c

.

~~e

grant of the permit.

This would

"z
Ill

25

Therefore,

In this particular case -- correct me if I'm
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10

wrong, either one of you gentlemen -- the plaintiffs
2

are identical in both the appeal from the Board

3

of Zoning Appeals and the Chancery matter.

4

this Court can come to only one conclusion, that

5

as of the time they filed their appeal before the

6

Zoning Board of Appeals they had to have actual

7

knowledge at that time of the issuance of the

8

permit.

9

And

And the Court finds that the suit was not

10

filed within 15 days of that, was not filed

11

contemporaneously with it at that time and they

12

don't fit into the category of people without actual

13

knowledge.

14

which I presume goes for the City as well as.--

So the Court will sustain the motion,

15

MR. NUTTER:

16

THE COURT:

Yes, sir.
-- Mr. Wright's client on that

0

•
~

••

17

"00

18

MR. NUTTER:

19

THE COURT:

•0

ground •
Yes, sir.

~

0

20
21

Now, any further motions or shall

we proceed?
MR. WRIGHT:

The other motion would be in the

22

law case, we have the same motion to strike the

23

evidence in that case.

24

Honor not de novo but primarily on the record from

25

the Board of Zoning Appeals, and there has not been

327

That case comes to Your

10
1

one scintilla of testimony presented by the

2

plaintiffs to supplement the record from the Board

3

of Zoning Appeals.

4

the record from the Board as far as their case is

5

concerned, plus the exhibits and the stipulations

6

that have been made today.

7

So before Your Honor is simply

They likewise have the burden in that case

8

of proving that the Board applied erroneous _-

9

principles of law or that there was an abuse of the

10

Board's discretion.

11

record that the -- First of all, you. have on the

12

merits of the case if the Court gets to the merits,

13

the testimony before the Board of the consistent

14

administrative interpretation by Mr •. Janezeck and

15

that the interpretations in this case were

16

consistent with the long line of administrative

••

17

decisions.

"

18

You have no testimony to the contrary.

19

you have in that case from the plaintiffs is the

20

argument of their counsel.

21

the record by any experts of any kind.

There is no evidence in the

0

~
~

0

~

0
0

All

~

0

•i

w
z
z

0

c~
D

0

u
0

c

There's no testimony in

w

•
~

L

22

Preliminary to that, however, you still have

23

the issue of.whether or not the plaintiffs were

24

properly before the Board.

25

course has been briefed.
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And that question of
There's been no further

10

evidence on that issue presented by the plaintiffs.
2

We suggest that first of all the plaintiffs

3

did not appeal the decision of the zoning

4

administrator, which is the decision contemplated

5

by the Statute to be appealed.

6

did not appeal within 30 days of

7

the decision.

8

they were not properly before the Board and,

9

therefore, they're not properly before this Court.

10

And second they
~~e

rendering of

So, therefore, on those two grounds

That would be the preliminary basis of the

11

motion to strike.

The second would be that based

12

on the evidence, which is primarily that before the

13

Board, the plaintiffs have not borne the burden of

14

showing that the Board applied erroneous

15

of law or abused the Board's discretion.

principles

16

The evidence supports the Board's decision.

17

The question would not be whether this Court,had

18

it been a member of the Board, might have voted

19

differently and we don't look to see if there's

20

anything in the record that would support overturnin

21

the Board's decision.

22

enough credible evidence in the record to support

23

the Board's decision, and I suggest to Your Honor

24

that as a matter of law there is.

25

the motion to strike should be sustained on the

0

•

~

am
0

~

.
0
0

~

0
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The question is is there

But I think that

10

.

1

grounds that there was no jurisdiction.

2

plaintiffs did not proceed properly.

3

THE COURT:

4

MR. NUTTER:

The

Mr. Nutter?
Yes, Your Honor, and I will

be

5

brief not for lack of interest in the issue but

6

for the sake of time and because Mr. Wright has

7

already eloquently stated the basis of the City's

8

motion in the case as well.

9

that they have not presented any evidence

And that is, number one
In

10

fact, all the hubbub to get to trial in this case

11

and what we have is three parties testifying that

12

they live near the hotel, and none of them testified

13

they had --

14

with the zoning, not one person has testified to

15

this Court today.

16

~~at

in fact there was anything

~rong

The only evidence of that at all is the argumen

0

~

•
m

17

of their counsel and, Your Honor, that as a matter

18

of law is not sufficient.

19

And I would point out to the Court that it's not

20

just the presumption of the Board but it is the

21

presumption of the validity of the zoning

22

administrator's decision as well.

23

cited in the briefs that are attached to the

2~

record, Your Honor,

25

presumed correct, and that goes doubly so for the

0

~

"0~

And the presumption stand •
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~~at

Mr. Janezeck's opinion is

,
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1

fact that the Board's decision comes to this Board

2

on the same presumption.

3

to rebut those presumptions, Your Honor, then those

4

holdings must stand.

5

And without any evidence

But beside that again we would submit to the

6

Court is the jurisdictional issue and as the Court

7

well knows, this matter was before the Court

8

approximately two weeks ago, at which time this

9

Cour~

asked that counsel submit documentation as to

10-

whether or not Mr. Janezeck or Mr. Loher was the

11

zoning administrator.

12

And, Your Honor, we have in fact since that

13

time submitted to the Court in two different letters

14

not only evidence in the State Code that in fact

15

the zoning administrator has all

16

respect to the administration of the Portsmouth

•
••0

17

zoning office, but that our City Code has the exact

"00

18

same provisions.

19

officer of the City of Virginia Beach is Mr. Pat

20

Janezeck.

21

He's the zoning administrator.

22

the only issue before the Court, we submit that the

23

documents submitted show that.

au~~ority

with

0

~

~

And the zoning administration

~
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He's testified to that in depositions.
And if that was

~

zw
~

24
25

We'd also submit the documents that the
letters that Mr. Caton
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excuse me, Mr. Koch had

106
1

written to Mr. Janezeck admittedly a year ago in

2

another matter, but the point there is that the

3

counsel there in that case without any idea of cours

4

of this litigation came forward and presented himse1

5

to Mr. Janezeck requesting his opinion as the

6

zoning administrator and in fact he's given his

7

opinion, so they've recognized him in this fashion

8

before, Your Honor, and we think that's certainly

9

evidence of Mr. Janezeck's position.

10

Also evidence of Mr.

J~nezeck's

position is

11

in this v.ery case where we've already cited to you

12

a letter earlier in earlier argument to Mr. Janezeck

13

before the Board of Zoning Appeals Permits and

14

Inspection, Municipal Center, from Mr. Caton asking

15

him to stay construction and particularly refers

16

to 15.1-496.1.

0

~
~

.••

17

"00

18

Mr. Janezeck asking him to stay construction, and

19

that section authorizes the zoning administrator

20

to stay construction.

0

That letter, Your Honor, is written to

~

0

;
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21

Also in the record is Mr. Janezeck's reply

22

to Mr. David Pender with carbon copies to, seems

23

like the world at the time, but at any rate carbon

24

copies indicating that in fact this was stayed by

25

the zoning administrator, Mr. Pat Janezeck,
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pursuant to that very Code section.

So

~~e

point

2

is not only have they recognized Mr. Janezeck in the

3

past in this capacity, but in this very case

4

Mr. Janezeck has done

5

administrator was required to do.

6

site plan.

7

made the decision.

8

administrator and they cannot attempt to change

9

hats on people merely to get around,, try to bring

everything that the zoning
He reviewed the

He was the one who approved it.

Mr. Janezeck is the zoning

10

themselves to WANB versus County of Rochester

11

Your Honor.

12

He

case~

So there's no question but that Mr. Janezeck

13

is the zoning administrator, and if

14

only question before the Court's mind on that

15

jurisdictional issue that we submit that's been

16

answered in the affirmative.

17

has questions regarding it, we'll be happy to argue

18

as we have before that the Statute requires that

19

they appeal the decision of the zoning administrator

20

that his decision is separate and apart from the

21

issuance of the site plan and that in this case he

22

didn't issue the site plan, he didn't issue the

23

building permit.

24

review and that his decisions were made well in

25

advance of the filing of this appeal, well outside

~~at

was the

If the Court still

0
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He did a completely separate
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the 30-day period.

And as this Court has already

2

noted, it may not be the most difficult or easy task

3

for someone to find Mr. Janezeck's decision, but it

4

is possible for them to go and find the zoning

5

administrator's decision before the issuance of

6

site plan, number one, and, number two, were the

7

developer in this case to go and appeal that

8

decision, then he would have had to appeal it by the

9

May 30th date.

~~e

So why -- Or, excuse me, within

10

30 days of May 30th, so why should someone else have

11

a right greater than the very person whom the

12

decision is directed?

13

not.

14

And we submit they should

The City can't determine -- We cannot tell

15

someone who comes down here or comes to the office

16

"Are you a builder or developer or shoemaker or

...
••0
...

17

lawyer or doctor?"

..

...

18

decision is made and life goes on.

;

19

goes by and that's it, his decision is final at

20

that point.

21

point and his decision is a?pealable at that point.

22

If it's not appealed within that time period, then

23

his decision is final.

24

happened in this case.

0

'9

0
0

The person comes there, the
The 30 days

0

z

25

His decision is reviewable at that

And that's exactly what's

And even they in fact recognized that, Your
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Honor, by subsequently filing the Chancery suit.
2

Now, they can argue all they want, but they

3

themselves by filing -- the exact same plaintiffs

4

by filing under the other Code section have in

5

fact recognized this very process.

6

that they're without remedy.

7

remedy.

8

The State -- We don't demise these remedies.

9

just say if the remedies exist they have to be

10
11

They may argue

They're not without

They have these remedies in the State Code.
We

complied with, and they haven't been.
And if

~~ey

want those remedies changed, then

12

that's a job for the legislature, but it's our job

13

at this point to say if they want to utilize .these

14

remedies, they have to proceed pursuant to the

15

Statutes that are laid out before them.

16

two different ones.

••

17

complied with the law remedies under 15.1-496.1.

...

18

So we would ask the Court to sustain the motion to

;

19

strike.

.•

They have

And they certainly have not

0

...
0

0
0
0
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MR. CATON:

Your Honor, you have before you now

21

the appeal from the Board of Zoning A9peals.

The

22

procedure there is clearly set forth in the Statute

23

that the evidence before you is the entire record

24'

before the Board, which you have before you now in

25

the form of the return made by the Board itself

II
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as well as we have furnished the Court a transcript
of the court reporter who took those proceedings
himself, and there were some few errors in
transcription by the Board staff.

~~e

Therefore, this

entire record is before you and is tne evidence in
this case, and I would like to just comment on
some of the evidence that you have before Your
Honor with respect to the record now.
And in addition to that, you also have before
you additional evidence as is permitted by the
Statute on appeal,and that evidence is the
stipulations that we have made today, the constructi n
plans that you have before you, the letters that
are in the record, the depositions that you have
from Mr. Janezeck and Mr. Loher and the other
documentation as well·as the testimony that you
heard today.
The record below and the record before you
today, Your Honor, clearly shows that these
developers deliberately misrepresented what they
wanted with resP.ect to the setback on the ocean
front.
You'll see, Your Honor, that on May 2nd in a
letter from Mr.
states that

11

~ason

to Williams and Tazewell, he

AS we discussed this morning, the
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changes made in the location of the new hotel, this
2

building will be 31.5 feet west of the eastern boun

3

in lieu of 35 feet as shown on the plans submitted

4

April 23rd, 1984."

5

So, Your Honor, what happened in this case is

6

that they submitted a plan April 23rd, 1984 that

7

showed.a setback at 35 feet, yet you'll find in the

8

record Mr. Wright had Mr. Tazewell come at that

9

proceeding and stated that that was simply an

10

error and that there never was any intention to

11

make it

12

ordinance and, therefore, they would change the

13

plans.

14

~nything

but what was required by the

Now, as far as I know, Your Honor, there's

15

never been any change of plans.

We subpoenaed

16

today the construction plans for this project and

17

were presented, Your Honor, with what is now in

18

evidence showing the setback still to be less than

z

19

is required by the zoning ordinance.

.

20

here was to deliberately set this building as close

21

to the ocean front as they could, and this record

22

stands before you today in violation of the zoning

23

ordinance.

24

the appeal should be granted and the decision of the

0
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The attempt

And on that ground alone, Your Honor,

Board reversed.
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In addition to that, you will see before you
2

and before the record before the Board that their

3

attempt to in some way establish that this Lot 15

4

on the corner of 57th and ocean front or Ocean

5

Avenue had in some way been used for a long time

6

for a parking lot, and they had Mr. Smith, the

7

former owner, testify.

8

However, if you read Mr. Smith's testimony,

9

he clearly stated at that time ti1at he knew that

10

that lot was zoned duplex and it had been zoned

11

and that as far as he knew there had been no permit

12

to permit it to be used as a commercial parkinq

13

lot.

14

The record before you today we have put into

15

evidence and it has been stipulated that the old

16

County Code, and that·shows that in 1954 this area

17

was zoned for duplexes.

18

that counsel in this case would even suggest that

19

this zoned duplex lot can be legally used or has

20

ever been legally used for a parking lot.

21

an illegal use whenever it was used for parking

22

a~d
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I don't think, Your Honor,
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It was
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23

it would be illegal now under current zoning.
And for this Court to sustain the ruling of the

24

Board that this parking lot can be used for parking

25

for this facility is plainly wrong and ought to be
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reversed by you.

On those two grounds, Your Honor,

2

again we feel that there's sufficient evidence befor

3

you in the record that the Board should be reversed.

4

Certainly these developers should be required to

5

comply with the law and as the zoning is on this

6

property.

7

that.

8
9

These developers themselves recognize

You will also see in the record that

~~ey

had submitted another site plan, Your Honor.

They

10

had submitted a site plan that was going to be --

11

a parking garage was going to be developed in lieu

12

of the parking on the corner at the duplex lot.

13

The record says that that was not presented at the

14

Board of Zoning Appeals and had been previously

15

withdrawn, having been previously submitted to the

16

City.

0

~

••

17

In addition to that, Your Honor, the plans

H
0

18

show today and the evidence before you, we've looked

19

at the construction plans and you'll see that these

20

construction plans show an integrated building.

21

In other words, the new facility that's being

22

developed on this property is a building that will

23

be connected throughout.

24

to be one of the tallest buildings in Virginia Beach

25

will be connected to the existing motel structure

0

~

~

0
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The new 17-story structure
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and as well it will be connected to the existing
2

3
4
5

restaurant structure now known as Gus' restauranto
And the convention center will be expanded and a
new, enlarged convention center will be constructed
on the west side of Ocean Avenue.

The entire

6

development should be brought into conformity with

7

the law, and we would submit, Your Honor, that under

8

the law as it now stands nonconformities cannot

9

be -- and I will cite and read to Your Honor the

10
11

Code sections involved.
The Virginia Beach City Code says this in

12

Section 105 of the zoning ordinance, Section B,

13

Intent:

14

allow nonconformities to continue until they are

15

removed but not to allow them to become enlarged,

16

expanded, extended or relocated except upon

aca

17

resolution of City Council."

N

18

"It is the intent of this ordinance.to

0

~

~
0

~

It goes on to say that

11

An enlargement or an

0

.z

19

extension definition is that no nonconforming

20

structure shall be moved at all except to come into

21

compliance with the terms of this ordinance.

22

nonconforming structure shall be enlarged, extended,

23

reconstructed or strucutrally altered if the effect

24"

is to increase the nonconformity."

25

No

Clearly, Your Honor, there's been no evidence
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and there was no evidence before the Board that the
2

3
4
5

Gus' restaurant which is built with a zero setback
on 57th Street, these buildings do not conform to
the zoning ordinance.

The motel structure that

butts up to 56th Street is a nonconforming structure.

6

The new convention center or the old convention

7

center is a nonconforming structure.

8

zero setback on Ocean Avenue.

9

buildings are conforming under the present ordinance

It also has

None of these

10

yet this entire development, this new development

11

and you'll see from the construction plans here,

12

a new integrated building in which they've gotten

13

a walkover from the convention center over to the

14

new building, involves entire new development.

15

And it's our position, Your Honor, and we've

16

cited authority in our trial brief that shows that

17

this entire development should be brought into

18

conformity with

0
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at
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~~e

zoning ordinance.

0

..z

19

In addition, since this matter has been in

20

progress, the developer here in his persuasion

21

to have the City Council grant it, a walkover across

22

Ocean Avenue, was offered and accepted and the

23

Council gave

24

that they grant an easement under the convention

25

center for vehicular and otherwise public right-of-w y.

th~m

the walkover on the condition
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The agreement that you'll see in the record
2

which we put in the record this morning, Your Honor,

3

involves an attempt by the developer by this agreeme

4

to close the same portion of Ocean Avenue that is

5

being utilized now as another access through, from

6

57th to 56th, and yet they did not comply with the

7

law of closing a street.

8

that says that if that street is used for -- and

9

I'll use

10

~~e

It's just an agreement

-- look at the language, Your Honor

MR. WRIGHT:
~our

May I interrupt just for a-

11

moment?

12

Court in the appeal from the Board.

13

raised at the Board.

14

MR. CATON:

Well, let me --

15

THE COURT:

I think -- correct me if I'm

Honor, that issue is not before the
Never it was

16

wrong -- the issue of 'the setback from the street

zCll

17

was raised.

...

18

0
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0

~

MR. WRIGHT:

Yes, sir, but nothing to do with

0

...
z

19

any easement or anything like that.

20

MR. CATON:

I'm getting to that.

21

in in just a minute.

22

THE COURT:

I'll tie that

The materiality is they're side

23

by side; theref·ore, it becomes 40 feet rather than

24

20, I guess is

25

MR. CATON:

~e

argument.

Well, no, they're not side by sideo
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Unfortunately, Your Honor, that's not the case.
2

But you'll see my point in just a moment, Your

3

Honor.

4

THE COURT:

All right.

5

MR. CATON:

The· easement, Your Honor, provides

6

and you'll see that it provides that the same, and

7

I quote:

8

and terminated upon the revocation by the grantee

9

that is, the City, "-- the grantee, referred to

"The easement, same to be extinguished

--.

10

hereinabove or by the use of Ocean Avenue abutting

11

the grantor's property between 56th Street and 57th

12

Street for public passage."

13

So what they've said, Your Honor, in this deed

14

of easement that you made a part of the record is

15

that the easement here underneath the convention

16

center is being granted to the City on the condition

•...

17

that the City in effect not permit the normal Ocean

...0

18

0

=
a

0

~

Avenue, the platted Ocean Avenue that everyone knew
\

0

.z

19

as Ocean Avenue to be Ocean Avenue anymore.

z
~

20

that if it is ever used for public passage, that

21

this new grant of easement is revoked.

And
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22

Now, Your Honor, I don't need to cite the

23

authority to Your Honor that there's an established

24

procedure for the closing of a public right-of-way.

25

Ocean Avenue has been a prominent street in this
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City for many years.
2

3
4

Some of the finest homes in

Virginia Beach are built on Ocean Avenue.
The effect of this developer here is to close
Ocean Avenue between 57th and

56~~

Streets.by this

5

grant of this easement and acceptance by the City.

6

The effect of this, Your Honor, is that under the

7

law Ocean Avenue has been closed illegally.

8

provisions of law regarding the presentation of this

9

matter to viewers for consideration by the City and

The

10

the termination of whether there's been any

11

inconvenience to the public or will be as a result

12

of such a closure has been blatantly violated, Your

13

Honor.

14

But be that as it may, what do we have here?

15

We have two streets, two public streets from 57th

16

Street to 56th

•m

17

argue that that street's been closed legally.

"0

18

fact, I think they'll tell you that it's just some

19

sort of license so that they can have the easement

20

there and I suppose -- But if you go out there and

21

look at it the construction work is all over Ocean

22

Avenue, Your Honor.

23

as their own.

.

Street~

I don't believe counsel will

0
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24
25

They've taken this street over

Now, following that, Your Honor, we must look
at the zoning ordinance·which the parties in this
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case have relied upon.
2
3
4

5

6
7

It's Section 111 where it

says that if two lots are separated by an alley,
and they're owned by the same owner, then there can
be zero setback.

It's that ordinance, that

provision on which these parties have very seriously
relied.
However, now that we have

-~

Well, first of

8

all, before we get into that, first we must look

9

at the zoning ordinance itself, Your Honor, as to

10
11

what is a street and what is an alley.
Now, a street under this ordinance, and I cite

12

to Your Honor this is in our trial brief, a street

13

is a vehicular way whether public or private,. which

14

may also serve in part as a way for pedestrian

15

traffic, whether called a street, highway,

16

thoroughfare, parkway·, throughway, road, avenue,.

17

boulevard, lane, place, alley, mall or otherwise

..

18

designated.

z

19
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Now, Your Honor, the City and

~~e

developer

20

in this case would have you say that Ocean Avenue

21

in the City of Virginia Beach is an alley.

22

a result of it being_ an alley that they have the

23

right to build with no setback because they own

24.

both sides of it.

25

And as

Let's look at the definition of an alley in the
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same zoning ordinance.

Here's what it says about

2

that:

3

vehicular access to the rear or side of properties

4

otherwise abutting a street."

5

"Alleys are minor ways used primarily for

How in the world under those two definitions

6

could Ocean Avenue ever be designated as an alley?

7

Taking that back, Your Honor, it's our position

8

that now that the developer has got two streets

9

through his property, two public right-of-ways,

10

one he's given and one he hasn't properly closed,

11

he's got to conform with the setbacks from those

12

streets. ·They're not alleys, they're streets.

13

And there are two separate zoning lots, one

14

for each side of the street, and, therefore, these

15

buildings should be set back properly.

16

follows in, Your Hono·r, with our argument that this

aCll

17

entire development should be brought into conformity

...

18

with the zoning law.

And this
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20

I do not know whether you are familiar, Your Honor,

21

with the decision of Judge Wahab in

22

argued this before the Board of Zoning Appeals, but

23

it was Fanney versus the City of Virginia Beach,

24

Chancery C-73-1699, in which many of the same person

25

that are aggrieved here today, Your Honor, were

0

u

As a further emphasis in that area, Your Honor,
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case, and I

12

aggrieved when the CZO decided to zone this property
2

H-1.

And they attempted to have it zoned as it is

3

on both sides R-8, rather than totally spot zoned

4

in the middle of a residential neighborhood.

5

And Judge Wahab in his opinion, incidentally

6

holding against these people, said they need not

7

worry, that -- and this I quote, Your Honor.

8

I won't go into his reasoning, but, Your Honor, if

9

you do not have the opinion or have it available

And

10

we'll be glad to furnish it to you.

11

is clear .that it would be virtually impossible to

12

build on these lots any number of lodging units

13

remotely approaching

~~e

The conclusion

maximum allowed per acre.

14

Judge Wahab in looking at the ordinance at

15

that time and applying it recognized,as we hope

16

Your Honor does, that.any redevelopment here must

Ia

17

bring itself into conformity with the law and under

N

18

those circumstances it would have to remain a small,

19

if you can call it such, neighborhood motel,

20

referred to by

21

cabana type motel as it was originally intended to

22

be developed and as she was advised.

..
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~
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r~rs.

r4asterson as the one-story

23

And finally, Your Honor, I'd like to comment

24

on the argument that this appeal from the Board shoul

25

be dismissed because we did not file the appeal
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within 30 days of May 30th, 1984, the date which
2
3

4
5

6

7
8

9
10

0

Pat Janezeck made his decision.
You have before you today the granting of the
building permit, the building permit itself,· the
speed letter that's involved in the area, also
permit itself.

~~e

All the dates on that show when this

decision was made by the City.
Now, somehow, Your Honor, the City and the
developer in this case take the position that the

12

public somehow is going to know when Mr. Janezeck

13

makes up his mind and decides what the requirements

14

are and whether this project met the zoning

15

requirements.

16

have Mr. Janezeck's deposition before you on that

17

subject •

~

H
0

the sky, Your Honor, and said that's the date that

11

0

=
••

the City has somehow mysteriously pulled out of

18

~

They say the day was May 30th.

You

Our position, Your Honor, is the Statute is

0

~

z

19

clear, it does say zoning administrator.

20

Mr. Loher's deposition.

21

he's in charge.

22

know who is the zoning administrator.

23

depositions are correct, Mr. Loher is Mr. Janezeck's

24

superior.

25

what should or should not be done.

w
z

We have

z

~

c

•

Mr. Loher testifies that

0

u
0

c

~

And I'm frank to say I do not

z

w
~

If the

Presumably, Mr. Loher could decide

348

123

Mr. Janezeck has used various titles.
2

3

He uses

zoning enforcement officer, zoning officer and so
forth.

But, Your Honor, in all justice and fairness

4

as well as under the law, how in the world is the

5

public going to know or proceed to appeal a new

6

construction in a neighborhood, appeal the Board of

7

or rather the zoning administrator's -- and I might

8

add the Statute says any other officer or undertakin

9

than the building permit itself.

10

That is the first document that is made public,

11

is put out to the public.

12

we all, Your Honor,

13

Mr. Janezeck's office and ask him, "Are there any

14

new developments that you've approved out in my

15

neighborhood? 11

16

~ave

And does this mean that
got to hang around

Their argument is because the developer had

0

~

•
Ill

17

something.·

Well, I'm not sure he had anything.

.

18

We asked Mr. Janezeck, "Did you write a letter?

19

In what way did you inform them on May 30th?"

~

0

~

0

20

It was not furnished to us, Your Honor, and

21

today it was not furnished to us.

22

know, the only date is the date of the granting of

23

the building permit.

24"

informed the other officials of the City that what

25

he approved and what he didn't approve and the
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As far as we

That is when Mr. Janezeck
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building permit was issued.
2

I might say as well, Your Honor, that all we

3

had in this case to appeal was a foundation permit.

4

The only thing that was before the Board was a

5

foundation permit.

6

as I know were just submitted to the City of Virgini

7

Beach.

8

like November the 12th.

9

The construction plans as far

In fact, I think they were submitted somethi g
So here we are, Your Honoro

So in conclusion, we would ask Your Honor to

10

overrule the motion to strike on both the technical

11

jurisdictional ground which we think has been

12

misconstrued by the defendants here and allow this

13

case to proceed on the merits.

14

MR. WRIGHT:

Your Honor, just a brief word

15

in rebuttal there.

I'll take the points in the

16

order in which they were presented.

17

Mr. Caton asked that the Board's decision be

18

reversed.

19

understanding that the applicant would adhere to a

20

35-foot setback from the ocean front.

21

that decision reversed?

22

The Board's decision included

23

the setback would be 35 feet.

24

reversed.

First of all,

0

~

am

~

"00

The Board's decision included the

~

0

z
~

w
z
z

~

c

D

0

u

25

Does he want

He's arguing against himsel
t~e

understanding that

He asked that that be

!.don't think he really wants that done.

Next he talks about the lot.
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cite you a case decided in this court, Your Honor,
2

on November 2nd, 1973 by Judge Wahab.

3

plaintiffs was the litigious Mr. Fanney again.

4

That's Chancery 73-1139.

5

neighborhood sued the Association for Research

6

and Enlightenment.

7

of the opinion.

8

about structures that were built on the ARE property

9

between 1961 and 1968.

One of the

Fanney and others in the

And this is an important part

The plaintiffs were complaining

Now, mind you, 1968 was only a few years before

10
11

this decision, five years before the decision.

12

Saying that they were questioned as to whether they

13

had a permit and that they were not conforming and

14

this, that and the other, and they should be

15

discontinued.

16

The court said, 'iit further appearing to the

aCl

17

Court that the structures on the said defendant's

H

18

property built between 1961 and 1968 should not

19

be questioned now by the plaintiffs who have lived

20

in the immediate neighborhood with knowledge thereof

21

since at least 1961 without question and that the

22

plaintiffs are guilty of laches."

0

;t

...0
0

~
0

,

•

w
z
z

0

~

•
G

0

."
u
0

.

zw

That is exactly what the plaintiffs are guilty

23
24
25

of

in this case in now complaining in 1984 about

the use of the vacant lot for parking for this hotel.
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The evidence before the Board was that the lot had
2

been used continuously since 1957 as a parking lot

3

for this hotel.

4

...
.•

I

further want to cite you the case of Benson

5

against Neptune Associates, same defendant, Chancery

6

Number CH-1389, October 12th, 1983, a consent decree,

7

neverthelessa final decree endorsed by Mr. Caton,

8

where there is this language:

9

adjudged, ordered and decreed that the lot owned

10

by the defendant located at the northwest corner

11

of 57th Street and Ocean Avenue shall be used only

12

for uses and structures allowed by the R-8 zoning

13

district or such other zoning district or zoning

14

category as the property may be zoned from time to

15

time and shall have no Dempsey dumpster or other

16

nonresidential type garbage receptacle thereon,

17

but this restriction shall not prohibit

18

said lot as a

19

employees or patrons of the Ramada Inn property

20

as between these parties."

11

By consent it's

0

~

..
0

~

~roperly

~~e

use of

controlled parking lot for

0

.,

z

21

Obviously, that's not binding on the parties

22

to this suit, but that's an acknowledgment by

23

counsel here apparently that there was some basis

24

for it.

25

Now, the evidence in the record in this case

127
is that the lot had been used continuously since
2

3
4
5

1957 and it's clear to me and I'm sure it was clear
to Mr. Janezeck and the Board that 1984 is no time
to raise it for the first time.
With regard to the nonconformity that Mr. Caton

6

argues about, that was argued before the Board,

7

Mr. Janezeck's consistent interpretation was put

8

before the Board, an example was used before the

9

Board that if you own a home whether it be single

10

family or duplex in this North Virginia Beach area

11

that is already existing, it violates the current

12

setback on one side, which is eight feet.

13

violates that, but you want to add a den, a study,

14

a bathroom, whatever, on the other side.

15

as it doesn't violate the setback with the new

16

addition to it, you don't have to tear down your

••

17

building and bring it back within the setback on

..

18

the other side, because the

19

are not increasing the nonconformity of the

20

structure.

It

As long

0

...
~

~

0

~

inter~retation

is you

0

21

Mr. Caton argues in the case only that on this

22

project a different interpretation should be made

23

by the zoning administrator that you.'ve got to bring

24

structures that exist into conformity even though

25

the new structure conforms.
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There's further no

1 8

evidence in the record of the nonconformities
2

to which he refers.

3

record that variances were not granted for those

4

structures.

5

and it is in the record that variances were granted

6

to build that convention center up to the alley.

7

There's no evidence in the

He speaks of the convention center

Next, this is a very tortured and specious

8

argument about this easement.

9

before the Board.

It was not raised

It's not properly in this suit.

10

I don't mean to dignify it, but I will mention it.

11

Ocean Avenue is a platted public alley.

12

never been closed.

13

easement was granted by Neptune Associates to the

14

public over Neptune Associates' property.

15

simply an easement for public passage.

.

16

never a closure of Ocean Avenue.

s

17

It has

It is City property.

An

That's

There was

0

...
IZ

~

...
0

The language of the easement simply says if

18

you begin using Ocean Avenue rather than this

19

easement, which you're perfectly at liberty to do,

20

or if you revoke the encroachment for the air rights

21

for the walkover, then the easement on the private

22

property is revoked.

~

0

z..

23

There's never been a closure of Ocean Avenue.

24

The City can open it up anytime they want.

25

they do, they lose the easement on private property.
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But if

12
It's that simple.

There's nothing more to it.

2

If a closure had taken place, the Statute of

3

Limitations on street closures is 60 days.

4

never attempted to appeal any action in closing a

5

street because no street was ever closed.

They

6

As to the dictum in Judge Wahab's opinion in

7

the Fanney case, I also was involved in that case

8

on behalf of the then Mariner.

9

dealing with the Comprehensive zoning Ordinance.

Judge Wahab was not

10

He was dealing with a prior ordinance which has not

11

been in effect since November 28th, 1973.

12

The prior ordinance had no language that said

13

that a zoning lot was to properties under the same

14

ownership and under a unified development not

15

separated by a street, alley and so

16

exceeded 20 feet in width.

Cll

17

definition came into the ordinance sometime after

...

..

18

the passage of the

;

19

involving a motel at 21st and

20

the Circa Delmar that wanted density credit, and

21

the ordinance was changed because their

22

were separated by a 20-foot alley.

..s

for~~ ~~at

That procedure and

0

~

~

0

czo

when a matter came up

0

0

z

23

a~proximately

Pacific,

~roperties

It is a general ordinance and has been in

24

effect ever since it was enacted sometime after

25

1973, but it was not in effect when Judge Wahab
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made that gratuitous comment that he didn't think
2

anywhere near the maximum number of units could be

3

built on this property.

4

Jurisdiction has been argued I think at length

5

in the briefs and today, but if you follow

6

Mr. Caton's logic that Bob Lober is the zoning

7

administrator, then so's Tom Muehlenbeck because

8

Loher works for Tom Muehlenbeck.

9

procedure established by the City ordinance.

10

That's not the

Janezeck is the zoning administrator.

They've

11

recognized it.

12

a very clear ordinance that makes him the zoning

13

administrator and he is vested with, quote, all the

14

authority to enforce and administer the

15

They've written him as such.

It's

czo.

With regard to the issuance of the building

16

permit, Mr. Janezeck'·s determination always precedes

17

the issuance of a building 9ermit and vice-versa

18

cannot happen.

19

before his determination is made.

0

~
2

~

~
N
0
0

A building permit cannot be issued

~

0

20
21
22

The plaintiffs just didn't follow the proper
remedy in a timely fashion.
MR.

NUT~ER:

Your Honor, I know the Court's

23

tired and you've heard a lot of argument, but I will

24

dot the argument of Mr. Wright and hope that is

25

his rebuttal and also point out to the Court two

1 1

things that he did not.

And that is that Mr. Caton

2

alleges that is enlargement and expansion of a

3

nonconforming use and he cites to the Court lOS B.

4

He doesn't for some reason or another cite the same

5

section we cited to 'the Board of Zoning Appeals.

6

That is Section 105 D.

7

Now, first of all, Your Honor, we don't even

8

contend the motel is a nonconforming building, but

9

even if you take the position that it is, 105 B

10

says, and this is exactly the point we've been

11

making to the Board:

12

shall be enlarged, extended,reconstructed or

13

structurally altered.

14

effect is to increase the nonconformity.

15

be consistently found by the Board of Zoning

16

by Mr. Janezeck, and

•

17

this.

...
...

18

fact none of the additions that they plan at this

19

hotel to increase the nonconformity, not one inch.

...

No nonconforming structure

What they have done here in

~irtually

It shall

everyone has looked a

0

Ill

~

0
0

There is no expert to disagree at all that in

0

20

They would have this Court order the demolition

21

of the rest of those structures because they wanted

22

to increase the building without increasing the

23

nonconformity.

24

it's not a question of clearly wrong.

25

first point.

The Code says just otherwise.
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That's the
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The second is, Your Honor, all the points he's
2

making in regard to the street, the nonconfor.mities,

3

the lot, even for that matter the position of

4

Mr. Loher versus Mr. Janezeck.

5

to say,

6

this man's the zoning administrator"?

7

the experts to say,

8

a street"?

9

11

iihere are the expert

Yes, this man is the zoning administrator,

11

Where are

This is an alley, this is not

In fact, Mr. Hofheimer referred to Ocean Avenue

10

as an alley, said he was walking down the alley

11

with his friends when he heard rumors.

12

say street.

13

in this record to agree with counsel's argument

14

and that's all you have.

15

He didn't

But the point is there is no evidence

You have the expert opinion of Mr. Janezeck.
~~e

16

You have

presumption of validity of the Board

17

.that he was correct and you have no testimony at all

0

~

a

•0

"'
N

0

18

~

to disagree with any of that.

0

..z

19

On that basis alone, Your Honor, we would

20

submit that the Court should uphold the decision

21

of the Board.

22

of it.

23

deposition is there.

24

as to May 30th to the other side.

25

to appeal.

We argued ad infinitum the jurisdicti

We'd submit to the Court Mr. Janezeck's
The decisions were known

They didn't do it.
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It's simply a case where they have not complied
2

with the Statute, Your Honor.

3

which they bring it to this Court.

4

jurisdictional nature.

5

point and as a result we would ask

6

deny, rather, grant the motion to strike on the basi

7

they have not met the jurisdiction or in the

8

alternative that in fact there's been no evidence

9

submitted to contradict the Board's finding.

That's the basi$ on
It's a

Even they concealed that
~~e

Court to

And

10

remember the

11

Board's finding is in violation of the ordinance.

12

They haven't presented the evidence, Your Honor.

13

So that's the burden which they come to this .court

14

and one which they have not met.

b~,

they have to show that the

15

THE COURT:

Okay.

16

MR. CATON:

I don't believe I have any more to

0

~

a

17

N

18

•~
0

~

say, Your Honor.
THE COURT:

One housekeeping detail, I think,

0

19

has to be cleared up with respect to whether they

20

were or were not party plaintiffs.

21

Court's concerned they are proper parties.

22

Court's faced with an interesting problem in

23

1983 Section 15.1-496 was amended and added addition 1

24

language to it.

25

order or requirement or decision or determination,

As far as the

The
~~at

The question has to be what is an
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as well as any decision of the zon1ng administrator.
2

It's referring to other administrative officer in

3

the administering or enforcement of the article.

4

·Now, the Court as far as it's concerned finds

5

that Mr. Janezeck is the zoning administrator

6

that's intended by this section, whatever he may

7

be called in this local ordinance.

8

however, with a problem that Mr. Loher is the

9

supervisor of a department and he describes that

10

and we've had matters filed with the Court with

11

respect to the same, that he's a director of the

12

Department of Permits and Inspections consisting

13

of four divisions.
And when asked specifically what his

14
15
16
a
~

•
IE

...

It's faced,

17

responsibility

is with respect to the zon.ing

ordinance, he says, and I'm quoting here and I
believe it's a misprint in the transcript, "Well,

0

..
..z
a
~
a

18

19
20
21
22
23
24
25

to see that it's administered according to the
CFO."

I presume he means the
MR. WRIGHT:

czo.

Yes, sir, I think we all agreed

on that.
THE COURT:

So he is by his own words charged

with seeing that it's properly administered.

Now,

we get to a further problem in this in that the
inner departmental review, which is marked as
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Exhibit Number 4 for the plaintiff, shows on May
2

the 25th a specific or two specific requirements

3

which at most would make this,if you said it was

4

a determination by the zoning administrator on that

5

date, a conditional finding and that an affidavit

6

was needed with respect to Lot 15 as to how long

7

it had been used for P.arking cars, and·further

8

research would be required to see if the existing

9

crossover or something about the proposed pedestrian

10

bridge crossover.
Now( correct me, gentlemen, if I'm wrong, but

11
12

I think that the depositions reveal that the zoning

13

administrator official or officer put his seal on

14

the site plan the day the building permit was

15

issued and technically as of that point in time

16

gave final approval. · Yet the depositions reveal

17

if you say that's final ap9rova1, let me put it that

18

way, because he had to make certain comments and

19

inspections on

20

setback items, which you may say are relatively

21

immaterial, but nevertheless they were made on that

22

day.

23

reveal that the affidavit in the matter was never

24

received until.sometime after August the lOth.

0

~
~

s

m

0

~

"0~
0

25

the site plan with respect to

But more importantly, the depositions I believ

Now, I suppose they could issue the foundation
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permit to qualification on it that they would not
2

issue any further permits until this requirement

3

was met, but I don't find this to be the case.

4

I

think it was just something that was completely

5

forgotten.

6

that was appealable, this certainly was an appealabl

7

item, although it may be moot at this point, at the

8

time of the appeal.

9

So supposing for theoretical purposes

Now, we get to a

fur~~er

problem, and that

10

goes with respect to the appeal itself.

11

return from the City had a certified to be a true

12

copy of the appeal, which was marked·A-1 if anybody

13

wishes to examine that item, and at this point I

14

don't know who typed in what, but the handwritten

15

portion of that says appeal by Carter R. Anderson,

16

et al. of the decision of the zoning administrator

17

of the site plan submitted by Neptune Associates

18

for the Ramada Inn at 56th and 57th Streets and so

19

on and complies with the terms of the Comprehensive

20

Zoning Ordinance, and it in handwriting states

21

that the appeal is from the decision of the zoning

22

administrator himself.

23

here "Appeal of the approval of the permit for the

24

Ramada Inn," et

25

they're really.appealing.

Now, the

0

.=
Ill

~
N

0

~
0

..z
w
z
z

2
c
til

0

u

c~tera,
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Somebody else has tY9ed in

and it doesn't say what
Mr. Caton signed this on

137

behalf of the owners as attorney and signed it on
2
3
4
5

I surmise that he wrote in this there himself
and handed it in signed and somebody typed the rest
of it in, but I don't know who did it.

But this

6

clearly shows that it was an intentional thing

7

and can be construed that way to be an appeal of the

8

decision of the zoning administrator.

9
10

MR. WRIGHT:

Well, that's not on the copy

that was sent to us.

11

MR. KOCH:

12

Z..1R. CATON:

13

...

behalf of the -- as attorney as well.

Judge, we aren't going to suggest
We didn't write that in there,

Judge.

14

MR. WRIGHT:

They didn't write that in there.

15

THE COURT:

I don't know who wrote it in, but

16

somebody sure wrote it in.

0

•0•
""
...0

17

MR. KOCH:

It was written in at the time it

18

was filed, Judge; therefore, part of the application

19

was written in by the City.

~

0

20
21

THE COURT:

!ihat I want to kno\"T t'<7as it written

in as part of this application you signed?

22

MR. CATON:

23

MR. WRIGHT:

24
25

No.
No.

Here's a copy of the one

they sent us, Mr. Caton sent us.
MR. CATON:

That was filled in -- I
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that's in Janezeck's handwriting, Judge, he filled
2

that in.

3

MR. NUTTER:

In fact, I'm sure --

4

MR. WRIGHT:

This is the accompanying letter.

5

He's appealing the issuance of the building permit,

6

and here's the application.

7

8
9

10

THE COURT:

I understand the letter, I

understand the letter.
MR. WRIGHT:

That's it.

They didn't fill it ou

that way.

11

THE COURT:

All right.

12

MR. CATON:

But nevertheless, Your Honor, it's

13

part,of the appeal, that's the purpose of the space.

14

You see, Your Honor, that document is provided that

15

way and it's done in all cases.
THE COURT:

I understand it is not a proper

.

16

a

17

document for an appeal.

18

and they've attempted to modify this one to plug

19

the holes with.

20

MR. CATON:

0

~

•

~
N

0

~

Nobody's designed one

0

~

~

w
z
z

0

~

~

a

0

u

Well, what it is, Your Honor, is

21

that the application is used by the City to give to

22

the public to fill in for whatever purposes they

23

choose to fill it in to grant.

24"

THE COURT:

I understand.

25

MR. CATON:

And then the Board's employees fill
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it in the way they feel that they ought to be filled
2
3
4

in.
THE COURT:

Well, it's been modified by somebod

and put in here as a part of the official record.

5

MR. CATON:

That's correct.

6

THE COURT:

This is the return the City gave

7

us as a record that's being appealed.

8

Notwithstanding that, trying to give some meaning

9

to these provisions which I think the law requires

10

to be given to them, on either theory that this is

11

in fact and recognized as such and treated as such

12

by the zoning enforcement officer or administrator

13

as an appeal of his decision or basing it upon the

14

fact that you're appealing any order, requirement,

15

decision or determination made by any administrative

16

officer in the administration or enforcement of this

II

17

section, and the fact that there's no way this Court

.

18

can say that there was a finality to the zoning

19

administrator's decision, even on the date the

20

building permit was issued because of an obvious

21

defect on the face of it that the requirements had

22

not been complied with, the Court's going to hold

23

that you have properly appealed the matter for all

24

the foregoing rea·sons.

..
0

s

~

..
0
0
0

25

And, frankly, until·the evidence that you
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presented in here with respect to Mr. Loher's
2

statements as to his responsibilities and until

3

this issue came up as to whether all the matters

4

had been met prior to the issuance of the building

5

permit that is particularly this affidavit problem,

6

I would have held to the contrary, because I don't

7

think frankly it's ever been the intention of this

8

section to permit the carteblanche appeal of

9

building permits under the terms of it.

10

I think it is only a new situation:that has
with this particular case that allowed it

11

develope~

12

to happen.

13

that would be intended by the legislature, and I

14

frankly hope somebody clarifies it with some

15

amendments.

16

And I do not think it's a normal method

But in this particular case it's obvious that

0

=

s

17

there was never any finality to the zoning appeal

N

18

zoning administrator's decision until at best the

19

date the thing was actually issued, that is, the

20

building permit.

21

made the final corrections that were necessary

22

at that time.

•~
0

~

0

23
24
25

Somebody put a stamp on there,

Now, having survived that hurdle doesn • t mean·
what the outcome of this matter may be.
Now, with respect to the other matters, at this
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point I think the record's sufficient to go forward.
2
3
4
5

There may be a matter of law in making the decision.
As to whether there's any evidence, I think Mr.
Caton has supplied,as well as other counsel in this
matter, extensive br.iefs on what the law may or

6

may not be with respect to the points that have been

7

raised.

8
9

And it's a question of compliance.

His

allegation apparently the entire time is they have

10

not complied.

11

decision whether they do or they don't.

12

know whether the City and Mr. Wright wish to put

13

on any evidence on any of these points at all.

It may be strictly a matter of legal

14

MR. WRIGHT:

No, sir.

15

MR. NUTTER:

No, sir.

.

16

THE COURT:

s

II:

17

MR.

..

18

THE COURT:

19

!1R. NUTTER:

Yes, sir.

20

~R.

Yes, sir.

21

THE COURT:

And I don'·t

You ·have no desire to put on anythi

0

,_
~

0

~

NUTTER:

No,

sir.

You'll ride on the record?

0

...

z

WRIGHT:

Now, the one thing at the time

22

that the Court does want to look into is the questio

23

of these.cases that have been cited by both counsel

24

and decided by Judge Wahab many eons ago as to what

25

possible effect they may have with respect to the
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parking lot in question.
Gentlemen, I propose to make a decision in

2
3

this ·matter finally and will set an arbitrary

4

time, assuming good health, on five o'clock Tuesday

5

afternoon I'll have a decision.
Now, one thing that might be helpful to the

6
7

Court on one particular point, the Court is aware

8

some research is going to have to be done, that is,

9

with respect to the legitimizing, if you will, of

10

the alleged illegal use of Lot 15 for parking and

11

whether it can be legitimized.
I realize Mr. Wright has cited the case which

12

.

13

was endorsed apparently by Mr. Caton for whatever

14

reason, the decision that permitted the use of that

15

lot for parking.

16

MR. CATON:

Your· Honor, may I comment on that?

0

~

••

17

If you're taking that seriously at all, I'd like

N

18

to have a few words on that.

19

consider that

~
0

I mean, you don't

~

0

•w
~

z

z

~

c

G

20

0

u

THE COURT:

I do not intend to indicate that

21

you are signing anything that was going to bind

22

your clients today, has

23
24
25

MR. CATON:

no~~ing

to do with that.

As a matter of fact, Mr. Wright

and I were both on the same side in that case,
Judge.
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MR. WRIGHT:
2

today, not a different one, either.

3
4
5

M.a.'t. CATON:

way.

It would maybe appear that

I don't know.
THE COURT:

Mr. Wright's always been amazing

to me.

8
9

Well, maybe he represented the

Ramada Inn then also.

6
7

And I'm taking the same position

MR. WRIGHT:

My client didn't think so and

doesn't say today

10

THE COURT:

Mr. Wright one day sues the City,

11

next day represents them, so he's accustomed to

12

changing position.

13

MR. CATON:

Right.

But if you're going.to

14

make that record, that's a consent order, Your

15

Honor.

16

He was willing to give up something to get it.

•
II:

17

I don't think that should be taken seriously at

..

18

all •

The man in that case got what he wanted.

0

~

~

0

~

0

19

THE COURT:

Assuming for the sake of argument

20

that as to individuals the question of usage of

21

it as for parking would be barred by laches,

22

Court cannot sit here and ignore.the fact that the

23

municipality is the one who is passing on the

24.

continued nonconformity of the situation in per.mitti g

25

it, and can laches go to the municipality if in
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14

fact the use is illegal.
2

3
4

5
6
7

8

And I think I know the

answer on that, but I may not.
MR. KOCH:

I cite that case in my brief,

Judge, on that point specifically.
THE COURT:

I'm just pointing out that these

issues -MR. WRIGHT:

The City's not raising the

question.

9

THE COURT:

10

MR. WRIGHT:

Excuse me?
The City is not raising the

11

question any more than the City would have been

12

estopped in the Fanney and ARE case.

13

THE COURT:

The matter may not be before the

14

Court in the appellate record and that is the

15

position the Court's in, appellate position here,

16

but it's an observation in passing that I think

••

17

is my responsibility to call to all of your

N

18

attentions because it could be a problem.

0

~

~

0

~
0

z
~

19

At any rate, I will make a decision and I will

20

give a written decision by five o'clock Tuesday

21

afternoon.

22

MR. WRIGHT:

23

THE COURT:

You asked for an amended plan.
Yes, I think you ought to show the

24

counsel if they've been filed with anyone or just

25

amended.
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MR. WRIGHT:
2

that's it, that's what the --

3
4
5

Just to show that the 35 feet

THE COURT:

Well, my question I guess is whethe

they've been submitted to the building ins9ectors
definitely.

6

MR. CATON:

Your Honor, I think Mr. Wright

7

avoided answering your question.

8

no, they have not been filed with anybody.

9

evidence before you here.

The answer is that
That's t e

Somebody:erased out t!le

10

figure and inserted 35, Your Honor, for whatever

11

it's worth.

12
13

MR. WRIGHT:

How would you have done it,

prepared a new plan just to show a different figure?

14

MR. CATON:

I wouldn't have told the Court

15

that we were going to submit a new plan and not do

16

it.

17

you told them you'd do.

That's what I would have done.

That's

w~at

0

~

a

Cll

...0
N

0

18

~

THE COURT:

Let's not argue on the points.

0

19

This is Defendants' Number 2; is that correct?

20

All right, I'm marking it.

21

(Plans were marked for identification as

22

Defendants'

23

evidence.)

24
25

E~~ibit

MR. CATON:
Honor.

Number 2 and received in

There's one little item, Your

I think that counsel have agreed that we can
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submit zoning matters and other evidence in
2

conjunction with Princess Anne County

3

when and how far back that lot was zoned R duplex.

4

MR. WRIGHT:

5

MR. CATON:

~ode

We already said you could do that.
Right, that's what I'm-saying.

6

just want to let him know I was going to be

7

submitting something to him and wouldn't have to

8

get your agreement to it.
THE COURT:

9

in a timely manner so he can respond if he has

11

anything he wants to say about.it.

13
14
15

MR. CATON:

Yes, sir, we'll furnish counsel a

THE COURT:

All right, that being the case,

copy.

the Court will stand adjourned at this time.

16
0

~

••

17

H

18

0

(Court was adjourned at 3:34 P.M.)

~
0

.,
z

19

I

Just make sure he gets a copy

10

12

...0

as to

---------ooo---------

20
21
22
23
24
. 25
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COMMONWEALTH OF VIRGINIA AT LARGE, to-wit:
2
3
4

I, Linda M. Spelce, RPR, a Notary Public for

5

the Commonwealth of Virginia at Large, certify that the

6

foregoing is a correct transcript to the best of my ability

7

of the proceedings had in the case of Carter R. Anderson,

8

et al., versus Board of Zoning Appeals of the City of

9

Virginia Beach, et al., had in said Court on November 14,

10

1984.
I further certify that I am not a relative or

11
12

employee of attorney or counsel of any of

13

financially interested in the action.

1985.

16
0

=
•

17

..
..

18

•~

0
0

parties, or

Given under my hand this 19th day of January,

14
15

~~e

0

19
20

My Commission Expires:

21

October 6, 1987.

22
23
24
25
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