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IN THE CIRCUIT COURT OF
BUILDING PARTNERSHIP
Plaintiff

!lvs.
!I

II JAMES

BREMER (GENERAL PARTNER)
I Trading as Castle Way Partnership
i 3057 Oxford Street
I Arlington, Virg~nia 22207
I

!
j
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AT LAW

NO •

:
:

:
:
:
:

i LEWIS F. SHRENSKY (GENERAL PARTNER):

I

Trading as Castle Way Partnership

I 8100 Buckspark Lane East

Potomac, Maryland 20854
SERVE: Secretary of Commonwealth
JOSE RODRIGUES (GENERAL PARTNER)
Trading as Castle Way Partnership
1177 Ballantrae Lane

II Mclean,
1

Virginia 22101

•

Defendants

:
:
:
:
:
:

:
:
:

.
:

I
I

I
l

I

Plaintiff, Doctor's Building Partnership, by counsel, moves
ii
:lfor judgment against defendants, James Bremer, Lewis F. Shrensky,
i

!I and Jose Rodrigues,
I

1

I Shrensky,

Castle Way

On July 29, 1983, defendants James Bremer, Lewis F.
and Jose Rodrigues, General Partners, Trading as Castle

j Way Partnership,

I plaintiff
SA..'\r!UEL N. SMITH

Trading as

Partnership, on grounds and in the amount set forth below:
1.

1061 9 JONES STREET
SUITE 101A
FAIRFAX. VIRGINIA 22030
1703) 385·0000

General Partners,

executed a note evidencing an indebtedness to

in the sum of Four Hundred Forty-Five Thousand and 00/100

i Dollars ($445,000.00), copy of which note is attached hereto as

1.

GODOOI

I;

I;I
!I

I
I

Exhibit "A."

i

i

Said note dated July 29, 1983, contains an interest /.

I

I
1.

rate of nine per centum ( 9%) per annum, and is payable in equal

!I monthly

installments of Three Thousand Five Hundred Eighty and

57/100 Dollars ($3,580.57), commencing on September 1, 1983 and due

i

I on the first (1st) day of each month thereafter, provided there is

i any ·remaining indebtedness and accrued interest, if not sooner
paid, shall be due and payable on July 29, 1993.

I

Said note also

I

l provides

for payment of reasonable attorney's fee along with

additional expenses incurred in collecting said note.
2•

Defendants James Bremer, Lewis F. Shrensky, and Jose

Rodrigues, General Partners, Trading as Castle Way Partnership,
have failed and refused to make full installment payments, although
plaintiff has frequently requested that he do so.
3.
i

I

That the balance due and owing is as a direct result of

the defendants' failure to pay the note.
4.

That as a direct result of the defendants' failure to pay

! the note as agreed, your plaintiff has incurred damages in the

I amount of

Four Hundred Forty-Five Thousand Seven HUndred Sixty-Four

;!and 42/100 Dollars ($445,764.42) plus attorney fees, interest, late
charges, and the cost of collection.
5.

Said

note

waives

demand,

presentment,

benefit

of

homestead, and notice of dishonor.
6.

An

Affidavit executed by Howard P. Treichler, General

Partner and Agent for Doctor's Building Partnership in support of
SAMUEL N. SMITH
I 061 9 JONES STREET
SUITE 101A
FAIRFAX. VIRGINIA 22030

I

the aforesaid claim is attached hereto as Exhibit "B."

I
i
I'

17031 385·0000

:1.
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I

I
I

WHEREFORE, plaintiff prays judgment against defendants James 1.
!Bremer, Lewis F. Shrensky, and Jose Rodrigues, General Partners,
I

j!Trading as Castle Way Partnership, in the amount of Four Hundred
! Forty-Five Thousand Seven Hundred Sixty-Four and 42/100 Dollars

!' ($445,764.42)

plus interest at the rate of

nine per centum (9%)

! per annum from July 1, 1993, until paid, reasonable attorneys'
i
~~fees,

and his costs expended in this action.

By:

unsel or Plaintiff ·
Samuel N. Smith, Esq.
10619 Jones Street, Suite lOlA
Fairfax, Virginia 22030
(703) 385-000
Y.A State Bar t: 21986
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SUITE 101A
FAIRFAX, VIRGINIA 22030
1703) 385.()000
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CERTIFICATE OF SERVICE
I hereby certify that on this /2~
day of August, 1993 a
copy of the foregoing Motion for Judgment, and Affidavit was
mailed, first class, postage prepaid, toz
JAMES BREMER, GENERAL PARTNER

3057 Oxford Street
Arlington, Virginia 22207
LEWIS F. SHRENSKY 1 GENERAL PARTNER

8100 Buckspark Lane East
Potomac, Maryland 20854

JOSE RODRIGUES, GENERAL PARTNER

1177 Ballantrae Lane
MClean, Virginia 22101

s

\

SAMUEL N. SMITH
1061 9 JONES STREET
SUITE 101A
FAIRFAX. VIRGINIA 22030

no3, 38!5.0000
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DEFERRED PURCHASE MONEY NOTE

S!
;

EXHIBIT

f

A

•

Falls Church, Virginia
July 29, 1983

$ 445 .ooo.oo

FOR VALUE RECEIVED, Castle Way Partnership, a Virginia
general partnership ("Maker") promises to pay to Doctors Building
Partnership, a Virginia general partnership ("Payer"), the principal sum of Four Hundred Forty-Five Thousand

&

ootioroOLLARS

($ 445,ooo.oo ), plus interest at the rate of nine percent (9%)

per annum.

Principal and interest shall be payable in equal

monthly installments ofThree Thousand Five Hundred Eighty and
~5~'·'-l~o_o___Dollars

($ 3,580.5~,

beginning on September 1, 1983 and

due on the first day of each month thereafter, provided that any
rema~niri9:~ndebtedness

and accrued interest, if not sooner paid,

shall ~·due and payable on July 29, 1993.
Each installment

~9-en

so paid is to be applied first to

the payment of accrued interest and the balance is to be applied
against the principal.

If any installment is not paid within

ten (10) days of its due date, the Payee shall·be entitled to a
penalty of five percent (5%) of the amount due.

If the Maker shal

default on any payment, and if such default is not cured within
thirty

(30)

days of the giving of written notice thereof, the un-

paid balance of the principal and accrued interest shall, at the
option of the Payee, at once become due and payable.
Payment shall be made to the Payee at:
6316 Castle Place
Falls Church, Virginia

or as otherwise indicated in writing by the Payee to the Maker.
The Note holder may exercise this option to

:. I

5

Page 1 of 3

acce~erate

during any default by Borrower regardless of any prior forbearanc
If suit is brought to collect this Note, the Note holder shall be
entitled to collect all reasonable costs and expenses of suit, in
eluding, but not limited to, reasonable attorney's fees.
This note may not be assumed, nor may any beneficial
interest in the property pledged as security on·this note, be
assigned, nor may any partner fully·withdraw from the partnership
of tbeaaker,
without the written consent of the Payee, which sha
. : ...
not be'·unreasonably withheld' upon any assumption of the obligations of this note, the interest rate as of the·· date of such
assumption shall accrue at the greater of nine percent (9t) per
annum or·one and one-half percent (1 l/2t) less than the rate the
baing charged by the National Bank of Washington to its most
creditworthy commercial customers.
Notice to the Maker shall be made to:
James Bremer
3195 N. Quincy Street
Arlington, Virginia 22207.
If this note be prepaid on or before July 29, 1988, the
Maker shall pay a penalty in the amount of three percent (3t) of
the original principal balance, provided that after July 29, 1988,
the Maker shall have the privilege of prepayment in whole or in
part at any time without penalty.
Presentment, notice of dishonor, and protest are hereby

\

waived by all makers, sureties, guarantors and endorsers hereof.
This Note shall be the joint and several obligation of all makers,
suret~eRAk~uarantors
•:.

~·~

and endorsers, and shall be binding upon th

I

and their successors and assigns.
This Note is secured by a Deed of Trust on Certain real
estate improvements conveyed to the Maker in consideration hereof.
A

default under the terms of the Ground Lease shall also constitu
.:

a default under this Note.
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MAKER:
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AFFIDAVIT
; I

COMMONWEALTH OF VIRGINIA

iI

! : COUNTY OF FAIRFAX to-wit:

This day in the County of Fairfax, Howard P.

Treichler,

General Partner and Agent for the Doctor's Building Partnership
personally appeared before me, Susan Svenson a Notary Public of and
for the County aforesaid, in the State of Virginia, and made oath
1

(1) that he is the agent for the plaintiff mentioned in the motion

Jlfor judgment with which this affidavit is filedJ (2) that to the
best of his infor.mation and belief the amount of the plaintiff's
claim is the sum of Four Hundred Forty-Five Thousand Seven Hundred
1

Sixty-Four and 42/100 Dollars ($445,764.42), as set forth aboveJ
(3) that said amount is justly dueJ (4) that the plaintiff claims

I

interest thereon from the 1st day of July, 1993; and (5) that

I Defendants,

James Bremer, Lewis F. Shrensky, and Jose Rodrigues

I General Partners, Trading as Castle Way Partnersbip, are not in the
1

iJAzmed Forces and therefore, not entitled to the relief under the
i

Soldiers and Sailors Civ~l Relief Act.

Howard P. Treichler, General Partner &
Agent for Doctor's Buildi~g Partnership

SAMUEL N. SMITH
1 061 9 JONES STREET
SUITE 101A
FAIRFAX. VIRGINIA 22030
C703J 385·0000

I
I

cooooa

. l' I.
. I

II
!

Subscribed and sworn to before me this 12th day of August
1993. In testimony whereof I have hereunto set my hand the day,
month, and years aforesaid.~~

ot ry Pub
My commission expires: January 31, 1994

I

I
.I ..
I

l
.t
I,.
I

i

I

SAMUEL N. SMITH
1 061 9 JONES STREET
SUITE 101A
FAIRFAX. VIRGINIA 22030
(703) 385·0000
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IN THE CIRCUIT COURT OF THE COUNTY OF

FAI.ftl?AX
·,· -~
:..··.
·,

~

-I

i;
i

'

;!DOCTOR'S BUILDING PARTNERSHIP
;I

;I

Plaintiff

. f

llvs.
i I

II JAMES

BREMER (GENERAL PARTNER)

! Trading as Castle Way Partnership

..
..:•
..:
:

AT LAW NO •

LEWIS F. SHRENSKY (GENERAL PARTNER):

Trading as Castle Way Partnership
JOSE RODRIGUES (GENERAL PARTNER)

Trading as Castle Way Partnership
Defendants

.:
..:
.

APPIDAVIT

STATE OF VIRGINIA
; 1COUNTY,

OF FAIRFAX

)
)
)

to-wit

I •

:I

THIS DAY NOW personally appeared before me·susan Svenson, a

:1
iI

; j Notary Public in and for the State of Virginia, at large, Samuel N.

I
1

;
i

smith, who being first duly sworn deposed and said the following:

I

1.

I

i

I Building
~

I

2•

That he is the attorney and agent for plaintiff Doctor's
Partnership.
That defendant Lewis F. Shrensky is not a resident of the

: · State of Virginia.
I

!

3.

That the last known address of the defendant is 8100

!
SAMUEL N. SMITH
1 0619 JONES STREET
SUITE lOlA
FAIRFAX. VIRGINIA 22030
f703l 385·0000

iiBuckspark Lane East, Potomac, Maryland 20854.

10
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I:

i
,I

I

iI

!I

iI!

4.

Virgin~a,

I statutory

That pursuant to Section 8. 01-329, of the 1950 Code of
as amended, the Secretary of the Commonwealth is the
agent of said defendant.

s
SUBSCRIBED 1 SWORN and ACKNOWLEDGED to before me this 12th day
of August 1993.

My commission expires: January 31, 1994

SAMUEL N. SMITH
1061 9 JONES STREET
SUITE 101A
FAIRFAX. VIRGINIA 22030
C703l 385·0000
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V I R G I N I A:
IN THE CIRCUIT COURT OF FAIRFAX
DOCTOR'S BUILDING PARTNERSHIP,)
Plaintiff,

v.
JAMES BREMER, ET AL.,
Defendants.
JAMES BREMER, General
Partner of Castle Way
Partnership,
LEWIS F. SHRENSKY, General
Partner of Castle Way
Partnership,
and
JOSE RODRIGUES, General
Partner of Castle Way
Partnership,
Counterclaim
Plaintiffs

v.

)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AT LAW NO. 125841

DOCTOR'S BUILDING PARTNERSHIP,)
Counterclaim
Defendant
SERVE:
Howard P. Treichler
7100 Idylwood Road
Falls Church, VA 22043
General Partner

)
)
)
)
)
)

)
)
)
>

I.
DEFENDANTS' ANSWER. GROUNDS OF DEFENSE
AND AFFIRMATIVE DEFENSE. COUNTERCLAIM
AND
CLAIM FOR RECOUPMENT

COMES NOW Defendants James Bremer, Lewis F. Shrensky, and Jose

12

Rodrigues (hereinafter, collectively, "Defendants"), by counsel,
and for their Answer, Grounds of Defense and Affirmative Defense,
counterclaim, and Claim for Recoupment, and for their individual
Answers, and Grounds of Defense and A firmative Defense, state as
follows:

Defendants' Answer hereinbelow is hereby adopted,

in its

entirety, by each individual Defendant as his respective Answer
herein, and by this reference is incorporated herein as his Answer.

Except where otherwise apparent by context, all references
hereinbelow to numbered paragraphs are to the numbered paragraphs
of

Plaintiff's,

Doctor's

Building

Partnership's,

Motion

For

Judgment herein.

1.

As to Paragraph 1, Defendants admit that, on or about

July 29, 1983, their signatures, each as a general partner of
Castle Way Partnership, were affixed to the Deferred Purchase Money
Note, a copy of which is Exhibit "A" to the Motion for Judgment
herein.
Note,

Defendants deny the characterization of the aforesaid

and affirmatively assert that the said Note speaks for

itself.

2.

Except as expressly admitted, paragraph 1 is denied.

Defendants admit that each of them is a general partner
2

13

CJ J 0 ·I 7

of Castle Way partnership. Except as expressly admitted,· Paragraph
2 is denied.

3.

Paragraph 3 is denied.

4.

Paragraph 4 is denied.

5.

Paragraph 5 is denied,

and Defendants affirmatively

assert that the aforesaid Note speaks for itself.

6.

Paragraph 6 does not incorporate the contents of Exhibit

B as part of the Motion For Judgment herein and, therefore, makes
no

affirmative

factual

allegations

against

any

Accordingly, Paragraph 6 does not require an Answer.

Defendant.

To the extent

that any Answer to paragraph 6 is required, Defendants admit that
the copy of the Motion For Judgment herein served upon them does
contain an Exhibit B, which is a copy of an affidavit of one Howard
P. Treichler.
capacity
affidavit.

7.
for

Defendants do not know, as a fact,

in which Howard

P.

Treichler

signed

the

the actual
aforesaid

Except as expressly admitted, Paragraph 6 is denied.

As to each paragraph, part, and provision of the Motion

Judgment

herein,

all

allegations

not

specifically

and

unequivocally, and with particularity, admitted herein, are denied.

3
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II.
DEFENDANTS' GROUNDS OF DEFENSE AND AFFIRMATIVE DEFENSE
aim
EACH INDIVIDUAL DEFENDANT'S
GBOVNDS OF DEFENSE AND AFFIRMATIVE DEFENSE
Defendants'
hereinbelow

are

Grounds
hereby

of

Defense

adopted,

in

and

Affirmative

their

entirety,

Defense
by

each

individual Defendant as his respective Grounds of Defense and
Affirmative Defense herein, and by this reference incorporated
herein as his Grounds of Defense and Affirmative Defense.

1.

The Motion For Judgment fails to state or claim upon

which relief can be qranted.

2.

Plaintiff is barred from recovery under the Motion For

Judqment herein:

a.

Because of Plaintiff's prior and material breach of

the Purchase Aqreement of which the Deferred Purchase Money Note
described in the Motion For Judqment is an inteqral and essential
part, and under which Purchase Aqreement the full performance of
Plaintiffs' obliqations was and is a condition precedent to any
obliqations of the Defendants under the said Deferred Purchase
Money Note.

b.

Because Plaintiff has waived or is estopped for

assertinq the claim alleqed.

4
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c.

Because

Plaintiff

has

failed

to

mitigate

its

damages, if any.

d.

Because all or part of Plaintiff's claim is barred

by an absence of a meetinq of the minds, want of consideration,
failure of consideration and mistake(s) of fact.

e.

Because, as Plaintiff knew they would, Defendants

materially believed, acted on, and relied upon, to their detriment,
and were induced to enter into any Note upon which Plaintiff relies
for recovery, by fraud on the part of the Plaintiff.
included,

but

is

not

limited

to,

the

Such fraud

materially

false

representations of the Plaintiff, to the effect that, amonq other
things, there existed no violation of law, municipal or other
qovernmental

ordinances,

rules,

order(s),

regulations

or

requirements aqainst or affecting the Property purchased by the
Defendants, or any part thereof, and that the existing building on
the Property and its uses were in conformity with all applicable
laws, ordinances, rules and regulations of the Commonwealth of
. Virqinia and of Fairfax county,

Virginia,

when,

in fact,

as

Plaintiff well knew, or should have known, material portions of the
Property were in violation of applicable laws and qovernmental
ordinances, orders, rules, regulations and requirements.

f.

Because Defendants are not indebted to Plaintiff in

any amount, and if the Defendants are indebted to the Plaintiff in
5

16
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any amount such indebtedness is subject to recoupment in the amount
of not less than $646,423.29,

or such greater amount as

is

established by proof at trial, for Plaintiff's material breach of
the Purchase Agreement, which was part of the same transaction as
the

D~ferred

Purchase Money Note upon which Plaintiff's only claim

in the Motion For Judqment is based.

q.

BeC?ause any claim for relief by Plaintiff is subject

to set-off for Plaintiff's aforesaid fraud.

h.

Because Plaintiff has substantially interfered with

Defendants' beneficial use of, and ability to possess, occupy and
enjoy the Property it purchased under the aforesaid Purchase
Agreement,

for the known purpose for which such purchase was

effected.

Defendants demand strict proof of each claim against them, and
state and declare that they intend to and do rely upon all defenses
and affirmative defenses, which are or
available herein, including, but not
hereinabove and all applicable or

a~

AND NOW BY WAY OF AFFIRMAT

y become, applicable or
imited to, those set forth

ilable equitable defenses.

AND DEFENSIVE RELIEF COME NOW

Defendants James Bremer, Lewis F. Shrensky and Jose Rodrigues,
6

17
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partners, doing business as castle Way Partnership, a Virginia
general partnership, by counsel, and file this, their Counterclaim
and Claim of Recoupment, stating as follows:
COUNTERCLAIM FOR CONSTRUCTIVE fRAUD

1.

Defendants

and

Counterclaim

Plaintiffs

(hereinafter

"Counterclaim Plaintiffs"), James Bremer, Lewis F. Shrensky and
Jose

Rodriques

are

partners,

doing

business

as

Castle

Way

Partnership, a Virginia general partnership.

2.

Plaintiff

and

Counterclaim

Defendant,

(hereinafter

"Counterclaim Defendant"), Doctor's Buildinq Partnership,

is a

Virginia general partnership, and pursuant to Code of Virginia
(1950) §50-8.1 may be sued in that name without the joinder of one
or more of its partners.

3.

On July 9, 1983 Counterclaim Plaintiffs and Counterclaim

Defendant entered into and executed a Purchase Agreement for, inter
alia, the purchase by Counterclaim Plaintiffs, from Counterclaim
Defendant of the building and all improvements (hereinafter "the
Property") on the land commonly known as 6316 Castle Place, Falls
Church, Virqinia 22044.

A copy of that Purchase Agreement, and the

July 22, 1983 Addendum thereto are attached as Exhibit 1 hereto,
and by this reference incorporated herein and made a part hereof.

4•

As an inducement to Counterclaim Plaintiffs entering into
7

18

the aforesaid Purchase Agreement and Addendum thereto, Counterclaim
Defendant made certain material representations of existing fact to
counterclaim Plaintiffs.
among other things,
municipal

such representations were to the effect,

that there existed no violation of law,

or other governmental

ordinances,

order(s),

rules,

regulations or requirements against or affecting the Property
purchased by the Counterclaim Plaintiffs, or any part thereof, and
that the existing building which was part of the Property, and its
•
uses, were in conformity with all applicable laws, ordinances,
rules and regulations of the Commonwealth of Virginia and of
Fairfax

County,

In purchasing

Virginia.

the

Property,

the

counterclaim Plaintiffs materially relied and acted upon the
foregoing

representations,

believing them to

be

true.

The

Counterclaim Defendant knew counterclaim Plaintiffs would so rely
and act upon such representations,

and it intended that such

reliance and acts would occur.

5.

Such reliance by the Counterclaim Plaintiffs was to their

material detriment.

The foregoing representations were false, and

were false when made, in that, in fact, there then existed on the
Property,

and continued to exist at the time of Counterclaim

Plaintiffs' purchase thereof, and thereafter, material violations
of, among other things, the Fairfax County, Virginia, building
code.

Such violations included, but were not limited to, non-

conforming and inadequate:

fire walls, doors and door frames,

tenant separation and exit corridor walls,

separation between

8

19

1.2

floors and between roof and tenant space, and garage ventilation
and sprinkler systems.

such violations were caused, in part, by

the prior deliberate actions of the Counterclaim Defendant,
through, among other things, its intentional alteration of the
Property's ceiling system, and its intentional deck penetra.tions
for plumbing and electrical work.

6.
of the

Counterclaim Plaintiffs did not know and were not aware
foregoing violations,

or of

any violations of

law,

ordinances, order ( s) , rules, regulations or other governmental
requirements against or affecting the Property,

or any part

thereof, prior to or at the time they purchased the Property and,
in fact, did not know or become aware of the foregoing violations
until, at the earliest, November 1991.

7. . At the time it made the foregoing misrepresentations to
the Counterclaim Plaintiffs, the counterclaim Defendant knew that
such misrepresentations were, in fact,

false, or it made such

representations negligently, recklessly and heedlessly, either
without knowledge of their truth or falsity, or under circumstances
that it should have known of their falsity.

8.

As a direct and proximate consequence and result of the

foregoing fraud, the Counterclaim Plaintiffs have been damaged and
injured in an amount of not less than Six Hundred and Forty-six
Thousand,

Four

Hundred

Twenty-Three
9

20
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and

29/100

Dollars

($646,423.29), or such greater amount as is established by proof at
trial.
CLAIM FOR RECOUfMENT

9.

Counterclaim Plaintiffs hereby incorporate by reference

in this, their Claim For Recoupment, all portions of numbered
paragraphs 1 through 3,

inclusive,

of their Counterclaim For

Constructive Fraud, as fully as if set forth verbatim herein.

10.

The aforesaid Purchase Agreement of July 9, 1983, and the

July 22, 1983 Addendum thereto, attached hereto as Exhibit 1, are
part of the same transaction in which the Deferred Purchase Money
Note, which is Exhibit "A 11 to counterclaim Defendant's Motion For
Judgment herein, was entered into.

The Deferred Purchase Money

Note is described in the aforesaid Purchase Agreement and Addendum
thereto, and its execution by Counterclaim Plaintiffs was required
by the terms of that Purchase Agreement and Amendment thereto, so
that the said Note, Agreement and Addendum constitute, effectively,
parts of a single document.

11.

In numbered paragraph 8 of the said Purchase Agreement,

Counterclaim Defendant contracted, agreed, and expressly warranted,
among other things,
municipal

that there existed no violation of law,

or other governmental

ordinances,

order(s),

rules,

regulations or requirements against or affecting the Property or
any part thereof, and that the existing building on the Property
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and

its

uses

were

in

conformity with

all

applicable

laws,

ordinances, rules and regulations of the Commonwealth of Virginia
and of Fairfax County, Virginia.

12.

Counterclaim Defendant materially breached the aforesaid

contract, agreement and warranties by, inter alia, conveying the
Property to the Counterclaim Plaintiffs when, at the date of
closing, there existed as·to the Property material violations of
the Fairfax County, Virginia, building code.

Such violations

included, but were not limited to, non-conforming and inadequate:
fire walls, doors and door frames, tenant separation and exit
corridor walls, separation between floors and between roof and
tenant space, and garage ventilation and sprinkler systems.

Such

violations were caused, in part, by the prior deliberate actions of
the Counterclaim Defendant,

through,

among other things,

its

intentional alteration of the Property's ceiling system, and its
intentional deck penetrations for plumbing and electrical work.

13.

As a direct and proximate consequence and result of the

foregoing breach of contract and warranties by the Counterclaim
Defendant,

the Counterclaim Plaintiffs have been damaged· and

injured in an amount not less than Six Hundred and Forty-Six
Thousand, Four Hundred Twenty-Three and 29/100 ($646,423.29), or in
such greater amount as is established by proof at trial.

11
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PBAYER FOR JUDGMENT

WHEREFORE, the Defendants and Counterclaim Plaintiffs pray for
judgment as follows:

·1.

That Plaintiff and Counterclaim Defendant take nothing by

its Motion for Judgment; that judgment be entered against Plaintiff
and Counterclaim Defendant on the Motion for Judgment; and that the
Motion for Judgment he dismissed, with prejudice;

2.

That Defendants and Counterclaim Plaintiffs be awarded

judgment on their Counterclaim for Constructive Fraud against the
Plaintiff and Counterclaim Defendant in the sum of not less than
Six Hundred and Forty-six Thousand, Four Hundred Twenty-Three and
29/100 Dollars ($646,423.29), or in such greater amount as is
established by proof at trial;

3.

That Defendants and Counterclaim Plaintiffs be awarded

judgment on their Claim For Recoupment against the Plaintiff and
Counterclaim Defendant in the sum of not less than Six Hundred and
Forty-six Thousand, Four Hundred Twenty-Three and 29/100 Dollars
($646,423.29), or in such greater amount as is established by proof
at trial;

4.

That Defendants and counterclaim Plaintiffs be awarded

their costs in this behalf expended·; and

12
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s.

That Defendants and Counterclaim Plaintiffs be awarded

such other and further relief as this Court deems just and proper.
Respectfully submitted,
JAMES BREMER
LEWIS F. SHRENSKY
JOSE RODRIGUES
By Counsel

~~ry1:~ze~
Virqinia Bar No. 12041
Clary & Moore, P.C.
The Whiteoak Tower, Fifth Floor
301 Maple Avenue West
Vienna, Virqinia 22180
(703) 281-5400

CERTIFICATE OF SEBVICE ~

j

I hereby certify that I have, on this~ day of September,
1993, mailed a copy of the foreqoinq Answer, Grounds of Defense and
Affirmative Defense, and counterclaim to the followinq counsel for
Plaintiff/Counterclaim Defendant:
Samuel N. Smith, Esquire
10619 Jones Street, Suite lOlA
Fairfax, Virqinia 22030
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PURCHASE AGREEMENT

THIS AGREEMENT, made this

9tf::.

day of July, 1983, by and

between DOCTORS BUILDING PARTNERSHIP, a Commonwealth of VlrriJtia
general partnership (hereinafter referred to as ''Seller"), NIEL J. PRICE,
HOWARD P. TREICHLER, EDWARD 1L KOLVERIED, P.A. MONEY PURCHASE
PENSION PLAN and PENSION TRUST (hereinafter reterred to a.s "Landowner")

and CASTLE WAY PARTNERSHIP, a Commonwealth of Virginia pneral partnership (hereinafter referred to as "Purchaser").

WITNESSETH:

1.

Premisesa

The Seller and Landowner agree to lease, sell and

c:onvey, and the Purchaser agrees to purehase certain Property consisting ot
Land and Improvements, situated in the Commonwealth of Vlrcinla and described

on Schedule A (hereinafter referred to as the "Property") under the terms of thil
Agreement.

2.

Purchase Price:

The purchase price for the Improvements is

Five Hundred Thousand UoUars ($500,000.00).

The Purchase Price shall be

payable as follows:
(a)

The Purchaser shall pay to the SeDer a deposJ t of Ten
Thousand Dollal'l ($1 0,000.00), which the Seller shall place

in an interest bearing aeeount. 'Ibis account, ineludtnr all
acorued interest, shall together constitute the "deposit"

tor purposes of this Agreement.·
(b)

The Purchaser shall make a further down payment at the
Settlem~nt of

zs

Fifty Thousand DolJars ($50,000.00).

(c)

At Settlement, the Purchaser shall provide the SeDer with

a Note equal to the difference between the (I) the
purchase

priae

cssoo,ooo.oo)

ot Five Hundred Thousand

DoUars

and (li) the deposit plus the down payment.

The Note shall bear interest at the rate

ot nine

percent

(996) per year on the unpaid balance, and shall be payable

in one hundred nineteen (119) installments

ot interest and

principal based on a thirty (30) yeM amortization
sehec1ule, suC!h payment to begin one month from the date

of settlement; all remaining principal and any accrued
interest shall be payable ten (10) yeal'l from the date of
settlement. The note shaD be seeured by a first Deed of
Trust on the Property.

Said Deed of Truat and Note

include the following terms:
(i)

The lien of thiS Deed or Trust shall, at the request
of the Purchaser, be subordinated to the Uen of one
or more loans made for the sole purpose of
purchasing the land, as provided Jn parqraph 3, in

an amount not to oxeeed the purchase price of the
land.
(ii)

The prior Deed of Trust shaD provide that the
noteholder secured thereby must rive notice of any
default thereunder to the Sellers thirty (30) days
prior to act!elerating the loan or instituttnr foreclosure proceedings.

-2-
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(iii)

The Deed of Trust may not be assumed nor may

any beneficial interest in the improvements or In
the partnership or in the land leue be ustrned or
transterred without the e:acprea written oonsent of
the holders, whieb consent shall not be unreuona•

bJy withheld. If the Deed of Trust Js usumed, the
interest rate shall be the rreater of nine percent
(9CJ6) or one and one-halt percent
the

(1~1/2CJ6)

1•• than

prime rate then being charred by the National

Bank of WUhington to its moat creditworthy commercia! austomers.
Uv)

The Deed of Trust shall provide that an aU~IIk tire
and casualty policy shall be maintained on the

improvements in a minimum amount equal to the
loan am9unt; such policy shall name the Sellen as
an insured thereunder and the Purehuer shaD

provide proof that said policy hal been

renewed.

annually at least ten (10) days prior to the renewal

date.
(y)

The Deed ot Trust shall provide that all real estate
taxes on both land and Improvemenu shall be paid
by the Purchaser and that satisfactory proof of

payment be provided to Sellers within ten (10) days
of the due date ot each tax installment.

-3-

27

(vi)

The Deed of Trust and Note shall provide for a late
payment penalty or five peraent (5~) on any pay-

ment received more than ten (10) days after Its due
date.
(vii)

The Note may be prepaid at any time after the

firat five (5) years

a

witho~

penalty. There shall be

1i\ ~ /fJJ M. filpenalty ~the, amo6t ot

three pereent (8CJ6) of

the original mortgage amount if the note il prepaid
at any time during the five-year period

berinnlnr

on the settlement date.
3.

Ground Lease and Purchase of ReaJ Propertz: The Purchaser

qrees to lease (and the Landowner agrees to Jet to the Purehuer) the Land on

the terms and aonditions as are provided in the lease qreement attached hereto
as Exhibit

c.
(a)

During the term of the aforesaid Lease, Purchaser shall
have the sole and exclusive option to purchase the Land
from the Landowner, and Landowner agrees to C!OftYey the
Land to the

Purchaser tor the purohaH price of One

Hundred Twenty Thousand Dollars ($120,000.00), which
option shall be exer«!isabJe on ninety days' written notice

to the Landowner.
(b)

On or before ten (10) years from the Settlement Date,
Purohaser agrees to purchase, and Landowner qreea to
sell, the Land for the price of One Hundred Twenty

Thousand Dollars ($120,000.00), unless the Purchaser shall

-4-
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have previously exercised ita option under subparagraph
(b) of this paragraph. The purchase price shall be paid fn

cash on settlement.
(c)

The

terms of purchase shan be as provided In pararraphs '1

through 11 inclusive of this Agreement.

(d)

The lease and option to purchase shall bt •ipable or a

sublease given thereunder with the consent of the
Landowner, wblah consent shall not be unreasonably wfth..
held.

4.

Inspection and SurveY Rjchts:

The

Purchaser, its agents

Npresentatives shall have the right of access to the Premises
business hours prior to settlement for the

~rpose

and

durirt~ normal

ot maldnr surveys, inJpeatlons

or other testing prooedures provided that such efforts wiD not materially damqe
the property, and Purohaser agrees to indemnify and hold harmlea the Seller

from any and all damages resulting from such aetivities.

5.

Settlement: Upon the later of thirty (30) days of aaoeptanee of

thJs ArrMm~nt n,. two (2) businea dayc often• a rcpert on title sAU&ta\:lury lu lh•

Purchaser can be secured, which shall be promptly ordered by the Purchuer, the
Seller and the Purchaser shall make fuU settlement in accordance with the terms
hereof; provided, however, that if settlement is not held on or before September
1, 1883, this Contract shall be void and Purchaser's deposit returned.

8.

Risk of Lossz Prior to the settlement, the riSk of

loaa, damqe

or destruction of the Premises by flre or other casualty or for any reuon
whatsoever shall be on the Seller.

If any eminent domain proeeedJnr shaD

commenoe that materfaJJy affeets the value of the Premises, the same shall be

-5-
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at Seller's sole risk. It any of the aforesaid events occurs, Purchaser shall be
reUeved of any further liability hereunder and the deposit shall be returned to it.
7.

AdJustments:

The following items shall be adjusted by the

Seller and Puratwer and shall be prorated on a per diem basla

u ot the date of

cloainr•
That portion of the real estate taxes and other charges

(a)

Included ln tht real estate tax bill for the fiscal year in whlob clOiinc ooours.
Interest: or penalties payable to taxing authorities by reason of late paymentl,

l~

any, exlatlnr prior to closing shall be Seller's obligation.
Premiums on existing transferable lnauranoe poUalea or

(b)

renewall of those expiring prior to the delivery of the deed.
Water, sewer, gas, electric and other utDlty charges

(e)

which are Seller'• obligation to pay, whloh allocation shall be baled upon a

readiJJI of meters,

if any. If there

Ia no suoh meter or it the bDl for any of the

foretoinr hal not been issued prior to the date ot closing, the otaarces therefor
shall be adjusted at the date ot closing on the basis of the charres of the prior

period tor whlob such bills were issued,

and shall be further adjusted between the

parties when the billt for the correet period are issued.

a.

Warranties and Representations: SeDer and Landowner make

the followinr representations and warranties, all of which SeDer and Landowner

warrant and repreHnt are true as of the date hereof and shall be true u of the
date of alosinc, and each and all of which shall survive tbe delivery of any deed
and not be merpcl therein:

That the Property is owned beneficially and

(a)

Seller and Landowner.

-8-
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(b)

The existing building and uses are In conformance with all

laws, ordinances and regulations. Alllieenses and permits necessary or required
under

the

applioable

laws, ordinances,

rules

and

resulations of the

Commonwealth of Virginia,- Fairfax County, for the ourrent occupancy and use of
the bUfidlnp and other taollitfes of the Property which have been obtained and

paid tor by Seller, wnl currently be in effect and valid on the date of settlement,

and if permitted by Joaal Jaw, wDI at the time ot settlement hereunder be
endorsed over to Purchaser without payment therefor, whiCh endorsements wiD
have the approval ot all naeessary governmental or quasi-governmental qenctes.
(c)

That no aaessments for public Improvements have been

made againlt the Property which remain unpaid.
(d)

'lbat there are no jufJrments or decrees of any kind

against Seller or Landowner unpaid or unsatisfied ot record in any oourt or any
pending Utiration which would atfeet the Property; and there are no due and

unpaid income or property taxes ot Seller or Landowner which constitute a Uen
against the Property.
(e)

That the Seller and Landowner have no knowledfe of any

pendinl or threatened assessment or condition of eminent domain proceedlnp
which would affect the Premises, or any part thereof.

<n

That Seller and Landowner have received no violation or

notice of violation and to the best of Seller's knowledge, there exJata no violation
or notice of violation of Jaw, of municipal or other governmental ordinances,
order, rulu, replations or requiremtntllllinlt

ar ftffAnttnr ttua PM['P.rty or any

part thereof ("Violations"). In the event ot the existence of any VIolations, they
shall be aomplitd with by the Seller and Landowner. and shall not be an objeetlon
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to title, provided the Seller shall deposit in escrow with the title Insurance
oompany a sum in an amount reasonably satisfactory to Purchaser to perform the

work and provide the materials necessary to remove any such VIolations and Shall
arree to remove any sueh Violations within sixty (60) day• following the date of
~ttlement.

(g)

That following clasing there shall be no deed of truat or

mortrqe whtob shall encumber the Property other than that Deed of Trust

seourfnc the purchase rnoney mortgage referred to at parqraph 2(e) of thil

Acreement.
(h)

'n'aat the warranties and obligations of the

partie~

here-

under shall survive the settlement hereunder. and shall not be merged therein. ·

8.

Documents To Be Delivered at Settlement:

Seller shall execute and deliver at Settlement a duly executed
and acknowledged general warranty deed in reoordable form so at to convey to
the PurehaMr the tee simple title to. the Property, free of au mortgqea, Uens,
title defects and encumbrances except as herein stated and all transferable
permits and lleenses, all C!ertitleates of occupancy or equivalent rovemmental
instruments required for using the Property. Seller or Landowner shall pay aU
Grantor's taxes or stamps. Mortgage insurance premiums, title seareh costs and

all other recordation charges, state and county transfer and other taxes which
. may be payable in coMection with the conveyance ot the Property shall be borne

bJ the Purchaler, provided that it the title report indicates that the Seller
cannot convey merchantable title, in the opinion ot the Purahuer, suoh report
shan be deUvered to the Seller and all costs

ot Its preparation

shaD be borne by

the Seller. Each party shall bear his own legal tees and expensea. .

-8-
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10.

Assicnment of Agreement:

Purchaser shall not have the l'Wht

to auilf\ thiS Asreement to any person or other legal entity nor shall any partner
of the Purohaser tully withdraw from the Purchaser (other than upon death)

without the eonsent of the Seller, which shall not be unreasonably withheld.
11.

IW!:

Title to lhe Premises shall be rood and mercbantable,

subject only to Uens, covenants, restrtet!ons and easements of record.
12.

PaUure of

Purcha~er To

Perform: In the event PurohUer lhaD

default hereunder, the Seller, as its sole and exclusive remedy, lhall be entitled
to receive, •• liquidated damages, the deposit herein

~ro~idecl

~.'IJ, ~,·~

tor, wtterelfeft ttte

lltAaaiAiA&•poal& IMH ~~ •et\IPReli ' ' tt.e Pttrettaser, an'd tbe partl• hereto shall

be relie\'ed ot any further liability hereunder.
13.

Nnti~P.t.

Any nottoo£ hOl'OUndaP ohall ~e in

writil"' auu

ahaU be

riven by mailing the same by registered or aertified man to the foUowmc:

Seller:
Doctors Building Partnership
6319 Castle Place
Falls Church, VA 22044

Purohaser:
Lewis F. Shrensky
8100 Buckspark Lane East
Potomac, MD 208&4
OWNER&

Neel J. Price, Howard P. Treichler,
Edward R. Kolvereld, P.A.
Pension Trust
8319 Castle Plaee
Falls Church, VA 22044
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with copy to:
James

Bremer, Esquire

Glassie, Pewett, Dudley, Beebe & Shanks, P.C.
1317 F Street, N.W.
Walhincton, D.C. 20004
14.

Entire Understanding, Etc.: 'Ibis Agreement contains the final

and entire understanding of the parties hereto, anything verbal or written prior
in time to the contrary notwithstanding. 'll1is Agreement shan be bincUnc upon

and inure to the beneftt of the lep.l representatives, sucaeuors in interest and
&Uill\6

v! Uaa ~ Lla1 hereto.
11.

Constructlona This Agreement shall be roverned by and con-

etrued in accordance with the 1a ws of the Commonwealth of Vtrctnla.

18.

Acoeptanee bY Seller: Thjs Agreement shaD be nun and void

unless a copy executed by Seller is returned to Purchaser on or before 6:00 P.M.

E.S.T., July 12, 1983,

f"t-4- "F- _.:. .
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IN WITNESS WHEREOF,

the

hands and seall to this Agreement this

parties hereto have

7111"set
hereunto

I!J. oJ. day of July, 1983.
SILLERa

Wll'RBIBt

By:

'2
1~=114•

~tM/-t..J ~ ""- ~ ,4-~ d.l

J.
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ADOESDU!d TO Pl"RCHASE AGREE!IIEN·,

THIS

ADDENDUM,

made this

by and between DOCTORS

BUILDING

.J.~

day

of

~

1983,

PARTNERSHIP, a Vtrc1nia ceneral

partnership (here1na!tGr referred to as "Seller"), NEEL J. PRIC£,
HOWARD P. TREICHLER, EDWARD R. KOLVERIED, PA., MONEY PURCHASE
PENSION PLAN and

PENSION

TRUST (hereinafter referred to aa

••Landowner .. ) and CASTLE WAY

ASSOCIATES

PARTNERSHIP (hereinafter

referred to as "Purcbaaer").
WHEREAS, tbe parties hereto bave eDtered toto a purcbaae
asreement dated July 9, 1983 and desire to ameDd tbe terms
tbereot.
NOI, THEREFORE, in cona1deratioQ o1 tbe mutual promlaea
contained herein, the parties hereto a1ree to amend aaid Purcbaae
A1reement aa follows:
1.

Paracrapb 2(a) ia hereby amended to provide aa follow•'
Purchase Price:

"2.
improvamen t

Tbe purcbase price for tbe

1a F 1\'• HundJSod a.nd .Sovcn Thoueaad

Dellar•

($&07,000.00). The Purchase Price shall be payable ae follows•
(a)

The Purchaser shall pay to the Seller & deposit

ot Ten TnousanCI Dollars t$10,000.00) wbicb the Seller shall plaee
in an interest

bearin~

account.

Th!~

account, 1neludin1 all

accrued interest, sball to1etber constitute tbe "depoait" for
purposes of this Agreement.
2.

Subparaaraph 2(b) is amended to provide aa followsa
(b)

Tbe Purchaser sball make a turtber down payment

at the Settlement ot Fifty-Two Thousand Dollars ($52,000.00).
3.

In subparabrapb 2(c) the purchase price is hereby

amended to five hundred and seven thous&Dd dollars ($507,000.00).
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4.

The following subparagraph 2(c) v111 ls hereby added:
"~(o)

(\'111).

Tho Oood of Truot

G.Dd

Note oball

provide that a default under the terms of tbe Ground Lease referred
to in Paraaraph 3 shall also constitute a default under tbe Deed
of Trust and Note."
5.

The followinl new subparagraph 3(e) is hereby added:

"3(e)

In the event that Purcbaser fails to settle on

the purcbase of tbe Land within ten (10) yeara trom tbe settlement

date in accordance with the terms hereof or ia tbe eveat of the
Purehaaer•e default under tbe terms of said Ground Lease tben tbe

leaal and equitable ownership rights in tbe Improvements &hall
automatically revert to tbe Landowner.

It ie furtber a1reed that

the General Warranty Deed to the Improvements &ball state said
reversion richt.
6.

The followin& new paragraph 4A is hereby added: :
"4(A).

Tbe Seller and Purchaser hereby a1ree the

Improvements are sold and conveyed in '-.\& .y·• condition except
~ba~

tt&e Selle·r 11reefi tn

J')lltc1P.

thP.

Rum nf

P.l~tv~tn

thnneand dollars

($11,000.00) into an escrow account at settlement to be beld by
the title insurance company for tbe purpoae of payiDI for tbe
repair of three (3) roof leaks on tho Improvements and to repair
asphalt pav1n1 in order to correct leaks lnto the baeemeat ot tbe
Improvements.

It is understood and aareed that sald $11,000.00

escrow is tbe Seller and Landowner's eole and exclusive liability
to tbe Purchaser for tbe condftton

or

the Improvements.

All

repair work to the Improvements shall be done promptly after
settlement at the direction and control of the Purebaaer and the
Seller shall have no obliEation in tbe event the repairs are not
done properly or the cost of repairs exceed tbe $11,000.00 escrowed
amount.
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of the escrow then tbc balance of the escrow plus accrued interest
thereon shall be paid to tbe Purchaser."
7.

Paragraph 5 is hereby amended to provide as follows:
"5.

Settlement.

Upon the later of tbirty (30)days of

acceptance of this Agreement or two (2) business days after a
report on title satisfactory to the Purcbaaer can be aecured,
which shall be promptly ordered by the Purcbaaer, tbe Seller and

tbe Purchaser shall make full settlement in accordance witb tbe
terms bereof; provided, however, tbat settlement &ball be on or
before September 1, 1983."
8.

Paraaraph 9 is hereby amended to provide as

:follows:

"9.

Documents to Be Delivered At Settlement.

Seller shall execute and deliver at settlement a duly
executed and acknowledged general warranty deed in recordable form

so as to eonvey to tbe Purchaser the fee simple title to the
Property subject to the Cround Lease as provided for ia paraarapb 3
of !hia agreement but otherwise free of all mortaa1ee, liens, title
defecta and encumbrances except as herein stated aad all trans·

ferable permits aad licenses, all certificates of ocupancy or
equivalent 10vernmental instrumentti required tor us1n1 the

Property.
stamps.

Seller or Landowner shall pay all Grantor's taxes or
Mort1a1e insurance premiums, title search co•t• and all

otber recordation charaes, state and county

tranafe~

and other

taxes which may be payable in connection wltb the conveyance of the
Property ahall be borne by the Purchaser, provided tbat lf the

title report indicates that the Seller cannot convey merchantable
title, ln the opinion of the Purehaser, such report sball be
delivered to the Soller and all costs of its prepartion shall be

borne

by

tbe Seller and tbis A1reement shall be deemed null and

void with the Purchaser's sole and exclusive remedy belDI to
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receive ita deposit waiving all rights to damages.
shall bear his own 1e:i:(). OtQ~ land expenses.

Eacb

p~-

·y

9.
I

___ l other prC'v1s1ona of the Purchoac.

6reemant !lot expreeely

•

modified hereby shall remain in full force and effect.

IN WITNESS WHEREOF Lhe said parties have hereunto sisned their eeala
the day and year first hereinabove written.
SELLER:

WITNESS:

By:

Vc~
El

CINEIW. P

PURCHASER:
, ...
By:.

I

\./

,
,("
Gttzt·J I~PAltNEll

.I

LANDOWD.:
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DEJICIWII 04 OF

l&Hbll A)PIB/&.8

tfiilri

'
1*
.
liiCfu~ A.:i
putii& =-:.
c.a tS1rmmerdal

All that certain piece, parcel or lot 01 land which Is situate In the
Fairfax
' Slale al
100
teat Of frontage on
a.
ra
•

13,(167 !QUIW8 tHt
. not
·eeeriiidlons or d8Cicai1Cifti ih8RI&, Wliliti .. c:umtntJv lawfully zoned

9Junly

71

or

~

WhiCh hiS not . . .
iOrllaM not Ia• ....

or rlghtll-ol-way. or
Dlllrlcl
'

j . . . . ana

-gethw with al rights. lntarests. prlvlegea. easements and appurtenances ihiietoa
ImProvements ihiieon.
any, with all of Seler'a rfghla•. title and Interest Ia public ways adjoining same, H any, and wltb al of Seller•a personal
lroperty, equipment, machinery and fixtures now located thereon or used In connections themvHh. If any. The partlea hereto
lhall, at Purchaser•s option, at any time altar Purchaser has obtained and approved the legal description of Premises made
tereunder, or otherwise. execute and acknowledge In recordable form an amendment hereto by which such legal description
hall be substituted for the description contained In thla &hlblt A and any other Instrument. and which shaft be Inserted, at
•urchasefs option, Into any Instrument of which the legal descrfption of PremJses Is as part.

1

-··-

M

C>
C)

Which also has the tax assessment klentlffcatfon designation of 51-3, 17, 38, Faldax County, Virginia.

0

C:.>

Which also Is commonty known as 6318 Castle Place, Falls Church, Vlrglnfa 22044.
~

c-,

.)

•
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CLERK
IUPM.ME COURT
OF VIRGINIA

V I R G I N I A
RICHMOND, VIRGINIA

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

- - - - - - - - - - - - - - - - -x
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P R 0 C E E D I N G S

1

2

(Thereupon, the Court Reporter was

3

sworn.)
MR. ROSEN:

4
5

are here on two motions of mine.

6

bar/statute of limitations.

7

discovery matter.

8

two week motion on the docket for leave to amend

9

something.

We

one is a plea in

The other is a

And Mr. Moore has put on a non-

As a preliminary

10

matter~

Your Honor, there

11

is an agreed -- Well, there is an order where the

12

counterclaim for constructive fraud by Mr. Moore's

13

clients is being nonsuited.

14

(Th-e Court reviewed and endorsed the

15

order.)

16

THE COURT:

All right, sir.·

MR. ROSEN:

Your Honor, I'm going to argue

17
18

I have entered

that.

19

the plea in bar/statute of limitations, because

20

obviously that miqht moot some of the other motions.

21
22

-

Good morning, Your Honor.

23

As a preliminary matter, the defendants
claim in their brief that because of the notice of
·the status conference order -- not the status
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4

1

conference order, but because of the notice of that

2

order

3

pleas in bar be disposed of before the status

4

conference order, that because of that we are barred

5

from brinqinq this.

6

that where the Court requests that the

I don't think that's true.

Your Honor,

7

that is not an order -- Certainly I have on many

8

occasions, and I think even the policy of the Court

9

is, to set anythinq down at the status conference

10
11

order that is not disposed of before that.
Your Honor, the plea in bar, as the court

12

probably knows by now -- Because we have been in

13

front of Your Honor several times on this matter,

14

the statute of limitations.

15

the plea of recoupment.

16

for breach of contract for a particular contract.

17

The plea in bar qoes to

The plea of recoupment is

Actions on a written contract are qoverned,

18

as the Court knows, by 8.01-246.

19

provides that any action for breach of a written

20

contract must be brouqht within five years after the

21

cause of action arose.

22

of contract arises when the breach occurs.

23

That statute

A cause of action for breach

Your Honor, the plaintiff filed this action

.. ..,·
~...:
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5

1

in August of 1993 by filing the motion for judgment

2

against the defendants for failure to pay on a

3

promissory note which was due in July of 1993.

4

Thereafter the defendants filed their claim

5

for recoupment on September 27, 1993, alleging that

6

the plaintiffs breached certain warranties set forth

7

in a written purchase agreement between the parties

8

dated July 9, 1983, but which wasn't signed until

9

July 22, 1983.

10

The plaintiffs allege in the plea of

11

recoupment in paragraph 12 that the breach occurred

12

when the building, which was the subject of the

13

purchase agreement, was conveyed to the defendants

14

in July of 1983.

15

occurred on July 29, 1983.

16

which they allege occurred.

17

Specifically, Your Honor, that
That's when the breach

Thereafter the defendant had five years in

18

which to bring an action for breach of contract

19

after the breach occurred.

20

Since the breach occurred in July of 1983, they had

21

until July of 1988 in which to bring an action for

22

breach of contract, and they didn't do it.

23

They failed to do so.

They filed this action in September of

:'
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6

1

1993, which was approximately five years

Actually

2

it was more than five years, Your Honor, after the

3

statute had expired.
Now normally under a recoupment if the main

4.

5

action on the contract is timely brouqht within the

6

statute of limitations, the recoupment claim is

7

brouqht.

8

And counsel cites many cases to that fact, which is

9

true law.

10
11

But that's not the case here, Your Honor.

That's qood law.
THE COURT:

That's the City of Richmond

versus C&P Telephone.

12

MR. ROSEN:

That's correct.

That's a

13

correct statement of law.

14

here.

15

file an action on a cause of action on the last day

16

that it could be filed, thereby the statute allows

17

them a certain amount of time in which to file a

18

claim related to that.

19

It's just misapplied

That is similar to the statute where if I

However, Your Honor -- and as the Court

20

knows from last time -- the defendants do not seek

21

to recoup on the same contract.

22

on a different contract.

23

promissory note dated July 29, 1983.

They are recoupinq

Our claim is on a

.... __7'
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They are

7

1

recouping on a contract dated July 9, 1983, that

2

wasn't signed until July 22, 1983.

3

The main action upon which this claim was

4

brought was timely, and that's on the promissory

5

note.

6

for some reason the

7

want to bring a claim, they could do so.

8

are not suing on the promissory note.

9

suing on a separate contract, Your Honor.

If they were suing on the promissory note and

10

s~atute

has now elapsed and they
But they

They are

And the defendant tries to overcome this

11

obstacle by claiming that the purchase agreement and

12

the subsequent addendum thereto and the promissory

13

note are the same transaction, the argument that was

14

raised last week.

15

including the Hampton Roads versus Longshoreman

16

case; Parker versus Murphy, and Turner versus

17

Delancey.

18

And they cite several cases,

However, none of these cases are recoupment

19

cases, Your Honor.

20

the issue was a variance between the terms of a

21

master contract and a local contract between a

22

multi-employer company and international and local

23

unions.

46
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1

And there was a discrepancy in the terms

2

between the master contract and the local contract.

3

The subsequent contract specifically incorporated

4

the terms of the former contract.

5

inconsistency.

6

court said well, this was a problem.

7

That caused an

And in such case because of that the

These notes don't incorporate one another.

8

These contracts don't incorporate one another.

9

While there is a reference in the contract to the

10

creation of a subsequent promissory note, there is

11

no incorporation in either document of the other

12

document.

13

will be created in the future.

14

There is just a reference to it that one

And the Parker case is also misapplied.

15

Parker there were three writings between the

16

parties, all on separate dates.

17

writings independently was a contract.

18

could be deemed a contract.

19

enouqh information.

20

intent of the parties, which was a contract.

21

In

None of the
None of them

They did not have

But toqether they showed the

In our case, Your Honor, we have a fully

22

executed purchase agreement dated July 9, 1983, upon

23

which the defendants base their cause of action.

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA 22312

PHONE: (703) 750.3455

We

9

1

have a fully executed promissory note dated July 29,

2

1983, a couple of weeks later, on which the

3

plaintiff bases his cause of action.

4

They are not one and the same.

5

shown by the fact that they have two different

6

statutes of limitations.

7

an important point, Your Honor -- a review of the

8

purchase aqreement, upon which the defendant relies,

9

shows that there were three parties to that

10

Furthermore -- And this is

contract.

11

..

And this is

There is the Doctors Buildinq Partnership.

12

There are the defendants, which we'll call as just

13

one party.

14

pension plan.

15

And there was the pension trust and
Those were parties to that contract.

They are not parties to the promissory

16

note.

17

are the defendants, but the payee is the Doctors

18

Buildinq Partnership.

19

has nothinq to do with the promissory note.

20

The promissory note, really the only parties

But the pension plan trust

So we have contracts independent of each

21

other, executed on different dates by different

22

parties dealinq with different matters.

23

not one and the same transaction.

....... ?
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They are

10
1

The reference which counsel made to Reed

2

versus Reed for the recoupment saying that it

3

applies to one transaction, again as I said

4

previously, if you look at the facts of that case,

5

they were talking about the same contract.

6

were recouping on the same contract.

7

They

Your Honor, to the extent that this Court

8

is of the opinion that the statute of limitations

9

does not bar the entire claim, they, the defendants,

10

are seeking to recoup in excess of the amount of the

11

plaintiff's claim.

12

Clearly this case is barred -- You•ve told

13

them they could not bring a separate action.

They

14

are recouping one contract against the other.

If

15

the Court feels that they can do that, certainly

16

they can't get an excess judgment, because that's an

17

affirmative amount and the statute would bar that,

18

the statute of limitations.

19

And we would ask the Court to sustain our

20

plea in bar, because quite frankly the statute ran

21

five years ago.

22

contract claim is a breach of contract claim.

23

vehicle in which they have decided to do this is

49
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The

11
1

recoupment instead of bringing a separate action.
And the statute of limitations goes to the

2

3

claim, to the cause of action, not to the vehicle in

4

which they bring it, Your Honor.

5

that the plea be sustained and that matter be

6

dismissed.

And I would ask

Your Honor, I don•t know how the Court

7
8

wants to do it.

9

discovery matters before Mr. Moore speaks, I would

10

be happy to.
THE COURT:

11
12

If you want me to address the

Why don't I hear from Mr. Moore

with respect to your plea in bar?

13

MR. ROSEN:

Thank you.

14

MR. MOORE:

Good morninq, Your Honor.

15

Richard Moore for the defendants.

16

had a chance to read my brief?

Has Your Honor

17

THE COURT:

Yes.

18

MR. MOORE:

Then I will be very, very

19

short.

20

said in my brief except that this hearinq this

21

morninq reminds me of Yoqi Berra's remark that it's

22

deja vu all over aqain.

23

I really have nothing to add to what I've

I think Your Honor has heard the arquments

. ·"

so
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12
1

on the difference between the same contract, same

2

transaction, and made a ruling on that last week.

3

Your Honor is certainly aware of the City of

4

Richmond case and the defense of recoupment and the

5

relationship of the statute of limitations.
Every argument that Mr. Rosen has made we

6
7

have addressed in the brief, and I would be wasting

8

the Court's time to simply regurgitate what I have

9

said in there.

10

our positions on any of these issues, I would be

11

happy to address that.

12

further.

Otherwise I have nothing

13

THE COURT:

14

I am a little concerned about the fact that

All right, sir.

Thank you.

15

the December 1, 1993 program assignment and notice

16

of the status conference requires that all pleas

17

other than to the merits which might be dispositive

18

of the case will be decided by the court any Friday

19

motions day prior to the status conference.

20

-_,

If Your Honor has questions about

The status conference was held on February

21

10, nearly four months ago.

And while the plea in

22

bar may be dispositive of the case if it's granted,

23

it does not go to the merits of the case.

..
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So it

13
1

does not fall under the rule that would allow

2

dispositive motions to be heard up until 30 days

3

prior to trial.

4.

In addition, you concede that if the court

5

finds that the defense of recoupment, if it arrives

6

at a main action out of which a claim arises, then

7

it is timely?

MR. ROSEN:

8
9
10

You aqree with that?
Well, that's what the City of

Richmond says, if the Court finds it's the same
contract.
THE COURT:

11

And for those reasons the plea

12

in bar is overruled.

13

to your motion to compel.
MR. ROSEN:

14

I will hear you with respect

Quite frankly, Your Honor, I

15

think we have worked out at least one of the

16

aspects.

17

to is Mr. Shrensky's answers to interroqatory number

18

3, which asked for that from Mr. Shrensky, as a

19

partner in this partnership -- And everybody knows

20

that he was sued as a partner and he is suing as a

21

partner.

22
23

But the main thinq I will refer the court

We asked him to identify every violation or
deviation of the code, to identify the code section

-·
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1

which was violated, the date and manner of the

2

discovery of the violation, the name of the person

3

who made the discovery, the measure taken, the

4

repairs made and the cost, and the name of the

5

person who corrected that.
Your Honor, their answer is incomplete and

6
7

it's non-responsive.

They have given me general

8

information about his own personal knowledge.

9

was sued as a partner, and he is suing as a partner.

10

Certainly he is charged under the partnership

11

statutes with knowledge of the partnership.

12

He

We have just asked very briefly, Your

13

Honor, for them to.give us the basis of their claim.

14

We are going to trial in a month, Your Honor, and we

15

don't know what code sections they allege.

16

we are entitled to that information.

17

essence of their claim.

18

I think

It qoes to the

Now all we want -- And they provided us

19

this morning or -- Excuse me -- last night around

20

5:00 o'clock with certain documents.

21

tell us what the code sections are.

22

what

But they don't
I don't know

I always learned, Your Honor, that before a

23
.......,.....
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1

plaintiff would file an action, that you know what

2

your claim is.

3

of the details, but basically they should know what

4.

the claim is in this case.

5

simple for them to identify it.

6

Now you might have to work out some

And it would be very

And I don't care whether it's in list form

7

or in paragraph form.

8

don't want them to say, give me a bunch of

9

information and then give me a bunch of dates and a

10

I just want to know -- I

bunch of costs, and I don't know which is which.

11

If they can just tell me which violations

12

go with which costs on which dates they were found

13

and by whom and who corrected them, I would be

14

happy.

15

On Mr. Bremer's number 2, we ask for

16

"identification of any changes and modifications and

17

renovations to the building whether by you or by the

18

tenant".

19

They only answered to his personal

20

knowledge.

21

any changes to this building subsequent to 1983.

22
23

Obviously that would be relevant as to

And we are just simply trying to discover
that information.
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16
1

They have answered it.

2

insufficient.

Their answers are

With regard to number 6, I think we have

3
4

aqreed to that.

I qot the documents.

5

qoinq to amend their answer.

6

have to address that.

They are

So I don't think we

Furthermore, Your Honor -- And I want to

7
8

point out that -- And while it's not on the motion,

9

it•s directly related.

We asked for contracts

10

between the defendants and the builders.

There was

11

a reference in some document to what appeared to be

12

another document.
They said that there was no such document,

13
14

and I accepted that answer at the time.

I then

15

pointed out that there appear to be references in

16

this document to another document.

17

and checked, and at that time they said there is no

18

such document.

19

because I accepted it.

They went back

Therefore, I didn't include it

20

I have since learned through deposition

21

that there is a document, that is was requested,

22

that it wasn't provided.

23

this.

And it's very qermane to

- -·"
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17

It's the master contract between the man

1
2

that did the construction and the construction that

3

they're claiminq.

4

be very relevant to determine whether this was for

5

code violations or for prior planned renovations.

And the date and what items would

And I have not gotten that document.

6
7

fact, I have been advised by counsel that that

8

document was stolen out of somebody's car.

9

that man's deposition, and he told me that the

10

document -- He didn't mention anythinq about a

11

document being stolen out of his vehicle.

In

I took

He told me that the partners in this case,

12
13

the defendant partners, had the document.

14

seen it.

He knows what it is.

He has

And they have it.

And, Your Honor, this document is very

15
16

germane.

It's extremely important to ascertaining

17

what's goinq on here.

18

and I think that it should be.
MR. MOORE:

19

And it has not been provided,

Your Honor, very briefly I'll

20

try to walk these back in reverse order.

21

correct.

22

I will certainly address it because counsel and I

23

have discussed this.

That last issue is not on the docket, but

.....
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18

As I told Mr. Rosen yesterday, I will

1

2

personally resolve the discrepancy between what he

3

was told about the existence or

4.

this document.

5

quickly as I can Monday morninq.

6

will aqree that that was our conversation and I had

7

made that proffer to him.

9

of

And I will resolve that for him as

MR. ROSEN:

8

non-exis~ence

I think Mr. Rosen

That's correct.

He did say

that, Your Honor.

10

MR. MOORE:

Now as to -- And as Mr. Rosen

11

has said, we have resolved the issue of Mr. Bremer's

12

number 6.
As to Mr. Bremer's number 2, which was a

13
14

request for all chanqes, modifications, and

15

renovations made to the buildinq since 1983 when

16

these three partners, who are the defendants, bouqht

17

it:

18

entirety of all documents which the partners have,

19

which reflect those changes, modifications, and

20

renovations.

21

Basically we provided to the plaintiff the

And I think Your Honor will aqree that Rule

22

4:8:F provides specifically for that, production of

23

business records pertaining to an answer to an

-·
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1

interrogatory.
Back now to Mr. Shrensky's number 3:

2

I

3

think the essence of what Mr. Rosen complains of is

4.

that there has not been in the answer a recitation

5

of the specific code violations.

6

The three defendants in this case, the

7

three partners, are relying on Mr. Rui Ponte

8

specifically and Mr. Dennis Brown -- but more

9

specifically Mr. Ponte, who is our expert witness,

10

to state in detail what was found, when it was

11

found, what the problems were, and specifically what

12

specific code violations those findings related.

13

This coming Thursday on June 16, we have

14

made Mr. Ponte available, and we have done so, Your

15

Honor, without the necessity -- He is an expert

16

witness -- of any court order and without the

17

necessity of any subpoena.

18

Mr. Ponte's deposition is going to be taken

19

this Thursday, June 16.

20

be available to go through in great detail to tell

21

the plaintiffs every one of the issues that they

22

have raised before this Court today.

23

And Mr. Ponte is going to

We are in a position where basically the
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20
1

partners are relying on Mr. Ponte for that.

2

provision of that information from our standpoint

3

has to come throuqh Mr. Ponte.

4 .

to be there for all the time that the plaintiffs

5

need with him in deposition on Thursday.

6

Any

Mr. Ponte is qoinq

We have cooperated in every way we can by

7

makinq him available without the necessity of a

8

court order or a subpoena.

9

We feel that this cominq Thursday all of

10

that information is goinq to be provided in detail

11

and not second hand, but through the one individual

12

that we are qoinq to rely on at trial as our expert

13

to provide that information.

14

So we feel that, in sum, the defendants

15

have made available and are makinq available all of

16

the information that the plaintiffs require.

17

not tryinq to hide the ball.

18

specifically, the specific code violations, are

19

qoinq to come from Mr. Ponte this Thursday.
MR. ROSEN:

20

We are

And that information

Your Honor, Mr. Ponte is an

21

expert witness.

22

I am entitled, when I ask the defendant, who has

23

made a -- Well, it's basically a claim aqainst my

S9

I have to pay Mr. Ponte.

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA 22312

PHONE: (703) 750.3455

I believe

21
1

client claiming that violations were in the building

2

and that repairs were made.
When I ask them in interrogatories to

3
4

identify those answers, to tell me what codes were

5

violated so I may ask Mr. Ponte direct questions, I

6

think I am entitled to an answer.
Certainly they know -- They can ask Mr.

7

8

Ponte.

But I don't believe that I have to pay Mr.

9

Ponte for a six-hour deposition if I could have done

10

it in an hour by simply having the basic information

11

which is the substance of their claim against my

12

client.

13

The invoices which I got this morning,

14

which Your Honor -- or excuse me, last night

15

different from what was provided previously.

16

of it is the same, but there are some extra things

17

in there.

18

.

I think I am entitled to that.

are
Much

They don't identify the codes or the

19

violations.

20

dates of the repairs.

21

date of the discovery, the manner of the discovery,

22

or who discovered it.

23

repairs.

They just identify repairs and the
They further don't state the

They do state who did the

That's correct.

,.
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22

But I don't know from the invoices which

1

They are just general bills.

2

bills

3

which violation it.goes to.

4·

knowing that.

5

I don't know

So I have no way of

And, Your Honor, I would ask simply that

6

they just be ordered to tell me this information, so

7

I will have a basis -- I can ask Mr. Ponte questions

8

about specific violations which they are alleging.

9

If they are not alleging it, I want to ask him about

10

that.
THE COURT:

11

The request to compel or motion

12

to compel dealing with Shrensky, which is

13

interrogatory number 3, is granted.

14

I think, Mr. Moore, that he ought to

15

identify the nature of these code violations.

16

And with respect to Bremer, number 2, he

17

ought to file his response as a partner, because he

18

is charged with knowledge as a partner under the

19

code section 50-9.

And I think it was 50-12.

You resolved 6.

20

And the matter of the lost

21

document, he is going to take care of that.

22

ought to try to get that information, if you can, to

23

Mr. Rosen before -- When is it, Thursday, when you

61

ANN FIELDER ·Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA22312

PHONE: (703) 750-3455

You

23

1

take your deposition?
MR. MOORE:

2

Yes, sir.

Just so I

3

understand, Your Honor, did you say that he should

4.

provide the nature of the code violations or the

5

Is Your Honor talking about specific sections of the

6

code?

7

Just so Your Honor understands, the code,

8

as you know, the Virginia Building Code,

9

incorporates in total the so-called BOCA Code, which

10

is about that thick. (Indicating)

11

we'll do whatever Your Honor feels is necessary.

12

But just so I have it clear as to what Your Honor

13

wants us to do.

14

15

THE COURT:

And obviously

Well, what I want you to do is

give him sufficient information.

16

Mr. Rosen, you can, I suppose, give him

17

some additional information as to what you want.

18

MR. ROSEN:

Your Honor, what I would

19

request is simply that they tell me the categories

20

of violations.

21

THE COURT:

22

violations.

23

number to it.

'62
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1

MR. ROSEN:

2

I would also ask the date and the person

That's what I want.

3

who discovered it, so that I can -- They are

4.

potentially witnesses.
THE COURT:

5
6

Well, the defendants have to

know that as well.

7

MR. ROSEN:

Thank you, Your Honor.

8

MR. MOORE:

All right, Your Honor.

9

THE COURT:

All right, gentlemen.

10

MR. MOORE:

Your Honor, there is one last

11

thing in that we've taken care of the nonsuit.

12

what we've got on is my motion for leave to amend

13

the claim for recoupment and prayer for judgment.

14

And that's the last remaining thing.

15

THE COURT:

Any problem with that?

16

MR. ROSEN:

Yes, Your Honor.

17

MR. MOORE:

Why don't you go ahead and

18

state your problem?

19

MR. ROSEN:

20

-

Thank you.

Do you want to hear that?

Do

you want me to speak first, Your Honor?

21

THE COURT:

I don't care.

22

MR. ROSEN:

It's their motion.

23

And

responding to it.

63
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1

that I referred to.

2

plea of recoupment.

3

They are moving to amend their

Through discovery we have ascertained that

4.

the statute of limitations lapsed on the

5

constructive fraud, terminated; that they knew about

6

the alleged violations and the misrepresentations

7

long before they admitted in their pleadings.

8

they said it was in November of 1991, and we can

9

prove a lot longer.

10

And

So that's the reason for their nonsuit of

11

the constructive fraud claim, Your Honor.

12

trying to bring that in the plea of recoupment claim

13

to try to get around the statute of limitations

14

claim that came out of the same transaction, Your

15

Honor.

16

They are

We are extremely prejudiced by that, which

17

they have not nonsuited their claim.

18

this one month before trial would change our entire

19

tactics.

20

could prove that they had knowledge, we would win on

21

that claim.

22

discovery.

23

And to allow

Because we knew from day one that if we

And we found that information through

Your Honor, furthermore, we also knew,
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1

based on the documents that were provided, that they

2

claimed that they learned of the alleged code

3

violations in November of 1991.

4

Approximately $150,000 to $200,000 of the

5

bills that were provided to us were for repairs and

6

renovations made to the building prior to November

7

of 1991.

8

their claim was out.

9

So we knew right away that $200,000 of
Now we can win on that.

We also knew that if we could find

10

something to show that they knew or should have

11

known -- And they had this building for eight or

12

nine years after we did.

13

And if they knew or should have known about

14

this statute of limitations, that we would prevail

15

on that issue.

16

that's why they have done this.

17

And we found that information, and

And, Your Honor, to do this at this late

18

date; and we're going to trial next month now on a

19

$600,000 claim.

20

around our defenses certainly is not fair, and

21

certainly they can't amend it at this late date.
They had all the time in the world.

22

23

To allow them to amend it to get

They

had years to bring this action, and they didn't.
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1

And for them to change it now is not only unfair,

2

it's inequitable.

3

recoupment, which allows the raising of equitable

4.

defenses.

5

And they're relying upon

And they can't do that, Your Honor.
This is an important question the court has

6

to resolve.

7

being brought in the plea of recoupment.

8

defens~

9

I don't have a problem with the nonsuit.

10
11

This is not just the same claim that's

to that.

We had a

They are entitled to nonsuit it.
It's out

of this case now.
For them to be able to bring it back in in

12

a way that they can circumvent or possibly

13

circumvent our defenses to their claim, certainly it

14

cannot be done.

15

that the Court deny it at this late date.

16

have been brought earlier.

17

It cannot be done now.

MR. MOORE:

And I ask
It should

Very quickly, Your Honor, the

18

discovery of when the fraud claim was found is a

19

matter of some dispute.

20

claimants were hoping all along to be able to show

21

that the counterclaim was time-barred.

22
23

I have no doubt that the

The plain fact of the matter is the
defendants discovered on their own that indeed the·

. ,.,.
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1

claim was time-barred.

2

this fact.

3

Rosen said, in deposition was subsequent to the time

4.

that we notified them of this.

And the discovery of that fact, as Mr.

As a matter of fact, after last Friday's

5
6

motion -- or two Fridays aqo, the motion, we

7

informed them of that fact.

8

to take that out, and we did.

So we had an obliqation

We also had an obliqation, once we found

9

-.

We notified the plaintiff of

10

that the amount of our claim was less than the

11

oriqinal $600,000-and-some that we had claimed, to

12

reduce that to the $550,000 that we now feel

13

confident in.

14

$100,000, our claim.

And we reduced that amount by some

The fact that we have also moved to add to

15
16

the recoupment claim as a fraud is somethinq that is

17

clearly permitted by the concept of recoupment.
We had an obliqation to notify both the

18
19

plaintiff and this court as soon as possible when we

20

found on the counterclaim that the statute of

21

limitations has run.

22

are askinq to do no more than what the law permits

23

us •

We met that obliqation, and we

... ......:-
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And finally nothing has changed in this

1
2

case as far as the facts are concerned.

3

of the elements that are now in the amended

4·

recoupment were oriqinally pleaded.

5

may be disappointed that one of their tactics is no

6

longer qoing to be available to them.

The plaintiff

But the important thinq on prejudice is

7

.. _,

Every one

8

were they notified from the beqinninq of this

9

lawsuit what the factual averments of the defendants

10

were?

11

chanqed as far as the amended pleadinqs are

12

concerned.

They have been.

13

MR. ROSENt

They are.

And nothinq has

Your Honor, they pleaded in

14

their plea of recoupment -- or in their counter-

15

claim factually that they didn't find out until

16

November of 1991.

17

That's a fact they have pleaded.

18

upon it.

19

That is an important pleadinq.
And we have relied

We would be extremely prejudiced, because

20

we had that counterclaim -- We can win that case.

21

They admit it.

22

it by $200,000, Your Honor.

23

prejudiced if this court would allow them to amend

6S

The statute had run.

We could lower

And we are extremely

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA22312

PHONE: (703) 750·3455

30

1

it at this late date, Your Honor.

2

I think that the defendants should not be

3

allowed to do so simply because they now realize

4

that they couldn't prevail on that and they want to

5

switch everything around.

6

because they knew exactly where I was going with my

7

discovery and what people said on depositions.

8

And, Your Honor, we relied upon that.

9
10

They realize that,

A

month before trial is too late in which to amend the
pleadings to circumvent our defenses.

11

THE COURT:

With the trial date a month

12

away, Mr. Moore, I find it is too late.

13

motion is denied.

So the

14

MR. ROSEN:

Thank you, Your Honor.·

15

MR. MOORE:

All right, Judge.

16
17

(Thereupon, at 11:32 o'clock, a.m.,

18

the hearing in the above-entitled

19

matter was concluded.)

20

21
22
23

_..
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4
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VIRGIN I A:

'·

IN 1HE CIRCUIT COURT OF FAIRFAX COUNTY

DOCTOR'S BUILDING PAR1NERSHIP

)
)
)
)
)
)
)
)
)

Plaintiff/Counterclaim Defendant,

v.
JAMES BREMER, ET AL.,
Defendants/Counterclaim Plaintiffs.

AT lAW NO. 125841

AGREED ORDER

On

Friday,

June

10,

1994,

this

cause

came

on

for

hearing

on

Defendants'/Counterclaim Plaintiffs' Motion For Nonsuit of Counterclaim, without
prejudice.

UPON CONSIDERATION WHEREOF, it appearing to the Court that the
Defendants/Counterclaim Plaintiffs have an absolute right to the nonsuit of their
Counterclaim,

pursuant

to

Code

of

Virginia

(1950)

§8.01-380,

Plaintiff/Counterclaim Defendant has no objection thereto, it is, accordingly,

.......

000361

and

that

..

ADJUDGED, ORDERED and DECREED that the Defendants/Counterclaim
Plaintiffs be, and they hereby are, nonsuited, without prejudice, as to their Counterclaim.

And this cause is continued.

ENTERED this LJ/hday of June, 1994.

WE ASK FOR THIS:
CLARY & MOORE, P.C.

Richard G. M ore, squire
Virginia Bar o 3649
Clary & Mo , P.C.
The Whiteoak Tower, Fifth Floor
301 Maple Avenue West
Vienna, Virginia 22180
(703) 281-5400

2

·"" r?
u·~ un 0 ..;,o_

..
SEEN AND AGREED TO:

";i;Uf?

Virginia Bar No. 21986
10619 Jones Street, Suite lOlA
Fairfax, Virginia 22030
(703) 385-0000

~WEINER & WEINER, P.C.

~~~~lf.J~bJ~
Richard N. Rosen, Esquire
Virginia Bar No. 22651
3251 Old Lee Highway, Suite 411
Fairfax, Virginia 22030
(703) 591-0700

3

u00363

V I R G I N I A:
IN THE CIRCUIT COURT OF FAIRFAX

-x
DOCTOR'S BUILDING PARTNERSHIP,
Plaintiff,

-vs-

.
.•
••

.•

JAMES BREMER, et al.,

- - - - - - - - - - - - - -x
JAMES BREMER, General Partner
of Castle Way Partnership,
and
JOSE RODRIGUES, General Partner
of Castle Way Partnership,
Counterclaim
Plaintiffs,

-vsDOCTOR'S BUILDING PARTNERSHIP,
Counterclaim
Defendant.

••

.
.

VOLUME I

••

.
.
.•
.
-x

Fairfax, Virginia
Wednesday, July 13, 1994
The hearing commenced at 10:25 o'clock, a. m.
BEFORE:
The Honorable Arthur B. Vieregg, Jr., Judge.
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2

APPEARANCES:
For the Plaintiff and Counterclaim Defendant:
SAMUEL N. SMITH, ESQUIRE
10619 Jones Street, suite lOlA
Fairfax, Virginia 22030
and
RICHARD N. ROSEN, ESQUIRE
Of: Weiner, Weiner & Weiner
3251 Old Lee Highway, Suite 411
Fairfax, Virginia 22030
For Counterclaim Plaintiffs:
RICHARD G. MOORE, ESQUIRE
MATTHEW A. CLARY, III, ESQUIRE
Of:
Clary & Moore
The White Oak Tower, 5th Floor
301 Maple Avenue, West
Vienna, Virginia 22180
and
CHRISTOPHER M. KERNS, ESQUIRE
2237 33rd Street, NE
washington, D. c. 20018
ALSO PRESENT:

Howard P. Treichler, M. D.
and
James F. Bremer
and
Lewis F. Shrensky
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c 0 N T E N T s

VOLUME I

DIRECT CROSS REDIRECT RECROSS

WITNESS:
Lewis F. Shrensky

48

James F. Bremer

93

81

91

108

122

125

Howard P. Treichler, MD 129

133

134

Pierre M. Tilmans

VOLUME II
Proceedings •••••••••••••••••••••••

Page 161

VOLUME III
Proceedings •••••••••••.•••••••••••
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4

E X H I B I T S

VOLUME I

FOR
IDENTIFICATION

EXHIBIT NO.

IN
EYIDENCE

Counterclaim Plffs'
Exhibit No. A
(Offer/Purchs
Agreement)

54

58

Exhibit No. B
(Pur Agreemt)

54

70

Exhibit No. c
(Addendum)

54

70

Exhibit A thru v
(Book of Exhibits)

54

Defendants•
Exhibit No. GG
(C.V. - Pierre M.
Tilmans)

VOLUME II - No Exhibits Marked.
VOLVME III - No Exhibits Marked.
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1

P R 0 C E E D I N G S

2

(Thereupon, the Court Reporter was

3

sworn.)
MR. ROSEN:

4·

5

Your Honor, may we just

approach one minute?
THE COURT:

6

Certainly.

7

(Thereupon, there was had a bench

8

conference not reported by the

9

court Reporter.)
THE COURT:

10

11

ten minutes.

12

(Brief recess.)
THE BAILIFF:

13

14

The Court stands in recess for

Remain seated and come to

order, please.
THE COURT:

15

Doctor's Building versus James

16

Bremer.

I will first ask counsel to identify

17

themselves for the Court, please, and for the

18

record?
MR. ROSEN:

19

My name is Richard Rosen.

I am

20

co-counsel for the plaintiff, the doctors, in this

21

case.

22
23

This is Samuel Smith, who is also cocounsel (indicating).
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1

MR. SMITH:

Good morninq, Your Honor.

2

THE COURT:

Mr. Smith.

3

MR. KERNS:

Good morninq, Your Honor.

4.

name is Christopher Kerns.

5

Bremer and Mr. Shrensky, et al., who are the

6

defendants and counterclaimants.

7

also Mr. Matt Clary, III.

I am counsel for Mr.

Along with me is

8

THE COURT:

Mr. Clary.

9

MR. KERNS:

And also Mr. Dick Moore.

10

THE COURT:

Mr. Moore.

11

Very well.

Are

there any preliminary matters for the Court to hear?
MR. ROSEN:

12

13

My

Your Honor, if we may just

briefly approach the bench?

14

(Thereupon, there was had a bench

15

conference not reported by the Court

16

Reporter.)

17

18
19

20

MR. ROSEN:

That's fine.

We're ready, Your

THE COURT:

Will there be a rule on

Honor.

witnesses in this case?

21

MR. ROSEN:

Yes, Your Honor.

22

THE COURT:

I will ask all witnesses who

23

are qoinq to testify in this matter to come forward
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1

and be sworn, including the parties.

2

(Thereupon, the witnesses were

3

sworn.)
THE COURT:

4.

I will ask all non-party

5

witnesses to have a seat outside, in either the

6

witness rooms outside the double doors or in the

7

corridor outside.

8
9
10

While you are out there, the Court requires
that you not discuss the case either with one
another or with anyone else, apart from counsel.

11

That instruction continues throughout the

12

duration of this case, even if this matter goes on

13

until tomorrow or some later time.
MR. KERNS:

14

Your Honor, there is one matter

15

that I might ask the guidance of the court.

16

going to be calling Mr. Terrance Martin as an expert

17

witness.

18

the name of Rui Ponte.

19

I am

That is true also with another witness by

They are both fact witnesses as well as

20

expert witnesses.

21

be able to have them here as experts to be able to

22

understand some of the grounds upon which they are

23

basing their expert opinions as well.

so

We had hoped in some respect to
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But they are

8

1

fact witnesses.
THE COURT:

2

3

If they are a fact witness,

they will be excluded.

4·

MR. KERNS:

Thank you, Your Honor.

5

MR. ROSEN:

Your Honor, there also are a

6

number of witnesses and I have rebuttal witnesses

7

who obviously are not here yet and probably won't be

8

here until later today or tomorrow.

9

that we can get to them.

There is no way

10

We do have a witness who is an attorney who

11

is in the Courthouse in another Courtroom right now.

12

By the time we get to him, which will be shortly, he

13

ought to be back up here.
THE COURT:

14

That's fine.

Mr. Rosen, the

15

responsibility is on you and Mr. Kerns and his

16

colleagues to assure or insure that witnesses are

17

not in the Courtroom and are not listening to

18

evidence.

19

But otherwise, that's corresponding.
MR. ROSEN:

Thank you, Your Honor.

20

(Thereupon, the Rule was invoked and

21

the witnesses were excluded from the

22

courtroom. )

23

THE COURT:

81
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Mr. Rosen, opening

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA22312

PHONE: (703) 750.3455

9

1

statement.
MR. ROSEN:

2

Good morning, Your Honor.

3

plaintiff in this case is the Doctor's Building

4

Partnership.

5

The

The Doctor's Building Partnership has sued

6

the defendants, James Bremer, Lewis Shrensky, and

7

Jose Rodrigues, trading as the Castle Way

8

Partnership, for monies due on a particular

9

promissory note which was due and payable July 29,

10
11

1993.
In this case, the defendants also seek to

12

recoup any damages which they may owe on that note,

13

and they assert a breach of contract claim by way of

14

recoupment.

15

It's an equitable defense.

16
17
18

This is not a counterclaim, Your Honor.

The facts will show, Your Honor, that the
plaintiffs -THE COURT:

Excuse me.

So you understand

19

their position to be, then, that the most they can

20

recover is the amount beinq sued for?

21

MR. ROSEN:

Well, the statute provides in

22

certain cases, within the Court's discretion, that

23

they can go over.

82
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1

Honor, under the statute.

2

THE COURT:

I see.

3

MR. ROSEN:

There is a legal argument that

4.

I am going to get into when we discuss that.
THE COURT:

5

6

statute again?

8

THE COURT:

13
14
15

I don't mean to interrupt you,

and I am sorry that I did.

11
12

It is 8.01- -- I have it right

here, Your Honor -- -422, 8.01-422.

9

10

I have not reviewed it this morning.

MR. ROSEN:

7

If you would give me that

MR. ROSEN:

There is no jury here, Your

THE COURT:

Well, I also don't want to

Honor.

break your train of thought, so please proceed.
MR. ROSEN:

I do want to point out I am

16

going to discuss a little bit what our evidence is

17

going to show and what I think their evidence will

18

have to show, because it is significant.

19

But basically the plaintiffs financed the

20

defendants• purchase of a building located at 6316

21

Castle Place, Falls Church, Virginia.

22

dispute about that.

23

There is no

In exchange for the financing, which was a

S3
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1

loan, the defendants, each one of them; all three of

2

them individually tradinq as Castle Way Partnership;

3

executed a promissory note on July 29, 1983, exactly

4 ·

ten years before it was due.

5

about that.

There is no dispute

6

The defendants have admitted that in their

7

pleadinqs, that they executed this promissory note.

8
9

The promissory note was to be paid in
monthly installments of $3,580.57 beqinninq

10

September 1, 1983, continuinq monthly thereafter

11

until July 29, 1993, at which time the balance of

12

the principal and interest would then become due.

13

The evidence will clearly show; and I think

14

it is implicitly admitted by their recoupment claim;

15

that the defendants did not pay, at least in full,

16

the note.

17

The balance of the principal and interest

18

on July 29, 1993, when it was due, the evidence will

19

show, was $423,389.90.

20

Interest also accrues at nine percent.

21

promissory note further provided for reasonable

22

attorneys• fees and costs and expenses.

23

for late fees for any installment, in the amount of
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It provided

12
1

five percent for any installment that wasn't paid on

2

time.

3

Your Honor, the evidence will show that

4-

from September of 1983 until November of 1992, or

5

let's say through October of 1992, all monthly

6

payments were made.

7

Beginning in November of 1992, the

8

defendants unilaterally reduced payments from

9

$3,080.57, as set forth in the note, to $902.77.

10

The $902.77 payments were received from

11

November of 1992 until July of 1993, at which time

12

the balance became due and all payments stopped.

13

other payments were received on this.

14
15

No

The note obviously will be introduced into
evidence, and the court can read that.

16

Your Honor, as I mentioned, the note

17

provides for attorneys' fees, and attorneys' fees

18

have been incurred at the rate of $125 per hour.

19

will be asking for that.

20

The evidence will show how many hours of

21

attorney time was expended, billed, and paid, that

22

the time and charges were reasonable and fair and

23

necessary.
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13
Thouqh I normally don't qo into a little

1
2

bit·ot their evidence, I think that it's important

3

in this particular case because it is a recoupment

4.

case.

5

As I said, the defendants seek to recoup

6

the damaqes which they claim to have suffered as a

7

result of a breach of a separate contract, which is

a

dated July 22, 1983, approximately a week before the

9

note.

10

THE COURT:

I'm sorry: that date again is?

11

MR. ROSEN:

July 22, 1983.

12

That's one week

before the note.

13

THE COURT:

Yes, sir.

14

MR. ROSEN:

That same contract was amended

15

by an addendum bearinq the same date.

16

evidence is qoinq to show that the contract was

17

siqned by the defendants.

18

I think the

The July 22, 1983 contract, which will

19

probably be referred to as the purchase agreement,

20

was signed by the defendants, sent to the

21

plaintiffs, and then somethinq came up and there

22

were certain changes that, in the addendum, say

23

modify and amend the original purchase agreement.
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1

They were both siqned at the same time.

2

The purchase aqreement, however, which was

3

claimed to have been breached, also included a third

4.

party that is not a party to this action.

5

either a maker or payee to the promissory note.

It is not

6

THE COURT:

What party was that?

7

MR. ROSEN:

That is a pension trust that is

8

referenced in the addendum of the purchase

9

aqreement.

10

talk about

11

Actually, they are named, and then they
they are the landowner.

When the court reads that, they are the

12

landowner.

13

promissory note that the plaintiffs are suinq on.

14

But they have nothinq to do with the

If the defendants introduce that purchase

15

aqreement and the addendum, which they must in order

16

to recoup, their own evidence will show -- it will

17

be very interestinq, because that aqreement, which

18

was drafted by Mr. Bremer, who is now and was in

19

1983 a licensed practicing attorney; and Mr.

20

Shrensky, another defendant, is also -- that will

21

show that the aqreement, which he prepared, is null

22

and void.

23

The evidence will show that the plain
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1

language used by Mr. Bremer, in paragraph 16 of the

2

purchase agreement, sets forth that the agreement is

3

null and void unless a copy executed by the seller,

4.

which is the doctors, is returned to the purchaser,

5

which is the defendants, on or before 5:00 p. m.

6

Eastern Standard Time, July 12, 1983.
We all agree that that did not happen.

7

The

8

contract relied upon by the defendants was not

9

executed until ten days thereafter, July 22, 1983.

10

The addendum was executed on July 22, 1983.

11

Furthermore, Your Honor, their evidence,

12

the addendum, by its own terms amends and modifies

13

the purchase agreement.

14

as I said, to reflect the changes that had arisen

15

since preparation of the purchase agreement.

The addendum was prepared,

16

However, the addendum --

17

THE COURT:

So what you are suqqestinq is

18

that they are; as you understand it, the defendants

19

are relying on the purchase agreement as unamended

20

by the addendum?

21
22

MR. ROSEN:

I don't know how they can.

suspect that they are saying it is amended.

23

THE COURT:

ss
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16
1

2

It would have to be.

It is an

THE COURT:

Mr. Kerns can straiqhten me

MR. ROSEN:

The addendum, however, did not

addendum.

3

4

MR. ROSEN:

out.

5

6

delete, did not modify, or did not in any way have

7

any lanquaqe that avoided the consequences of

8

paraqraph 16 put in there by Mr. Bremer.

9

the purchase aqreement under the addendum remains

10

Therefore,

null and void.

11

Now, interestinqly with the addendum, the

12

reason -- or at least some of the reason that the

13

addendum was done or prepared, is because for

14

valuable consideration set forth in the addendum,

15

paid by the sellers, which are the doctors, to the

16

defendants, which are the purchasers, the

17

improvement, which is the buildinq, was sold in as-

18

is condition subject to three specifically

19

identified roof leaks and asphalt pavinq, PERIOD.

20

That's what it said.

21

If that is not clear enouqh, that addendum;

22

and this is paraqraph 4.a in the addendum; states

23

that the parties aqreed that for the consideration
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1

paid by the doctors to the defendants, which was

2

$11,000, for that consideration, the sellers

3

was the seller's "sole and exclusive" liability to

4.

the purchasers, the defendants, for the condition of

5

the improvement, PERIOD.
That's what their evidence will showo

6

that

The

7

evidence will also show that that $11,000 was, in

8

fact, paid on July 29, 1983, the date the note was

9

executed, which incidentally was the date of the

10

settlement.

11

The evidence will show that for

12

approximately eight years the defendants have been

13

the owners of.this particular building and have been

14

paying that note.

15

some renovations to the building.

16

After eiqht years they commenced

Their evidence, I believe, will show that

17

during the renovations that certain problems came

18

up, and that's what their recoupment claim is.

19

They are sayinq that we breached the

20

agreement, because in the purchase agreement there

21

were certain warranties that my clients asserted.

22

However, the evidence will show that all

23

building plans for this building, for the building
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1

and construction of this buildinq, were approved.

2

certificates of occupancy were issued.

3

At no time did Fairfax County come in and

4·

not approve whatever was done in the building; the

5

construction.

6

None of their evidence really denies the

7

fact that, under the evidence that will be shown,

8

the defendants owe the doctors $423,389.90 principal

9

and interest, plus the five percent late fee,

10

interest at nine percent from July of

11

excuse me, and reasonable attorneys• fees.

12
13

1

83 -- of

1

93,

That is what we are qoinq to be askinq the
court at the end of all this evidence.

14

THE COURT:

I have not had an opportunity,

15

unfortunately, to review this file as well as I

16

miqht have liked, and that's an understatement.

17

But in the file I notice that there were a

18

number of pleas in bar.

In fact, I was looking for

19

Orders that dealt with those, and I could not find

20

them.

I am sure they are there.

21

MR. ROSEN:

Riqht.

22

TEH COURT:

can you summarize for me what

23

the status of the case is in regard to summary
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19
1

judgment motions and pleas in bar, et cetera, that

2

were filed and presumably decided prior to trial?

3

MR. ROSEN:

That is correct.

4.

The plea in bar on the statue of

5

limitations, which obviously came about because the

6

defendants are alleging that the breach happened in

7

1983, at the time of this conveyance, that was

8

denied by this Court, really without explanation.

9

But it was denied.

10
11

It was argued.

But there should be an Order in there that
was signed by Judqe Hancock, I believe.

12

The motion for summary judgment was also

13

decided by Judqe Hancock.

14

has denied the motion for summary judgment.

15

He has ruled on that.

He

I had sent an Order to Mr. Moore and he

16

just had sent it back, and actually that's one of

17

the things that I was mentioning earlier that I told

18

counsel maybe we could take up at a later date.

19
20

That has been denied, Your Honor; the
summary judgment motion.

21
22

THE COURT:

But there has been no Order

MR. ROSEN:

No Order entered, but it has

entered?

23
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1

been denied, so we don't need to address that.
THE COURT:

2

If, at a recess, counsel miqht

3

provide me a copy of the Order disposinq of the plea

4·

in bar, I would appreciate it.

5

and return it to you.
MR. ROSEN:

6

I will make a copy

Your Honor, there is one other

7

matter that has nothinq to do with my openinq, and

8

that is:

9

motion was decided, this Court ordered the

at the same time that the summary judqment

10

defendants to provide certain information pursuant

11

to discovery, includinq -- and I don't want to use

12

the word "violation", because that's a conclusion of

13

law, but in effect that's what they are alleqinq,

14

and they have their witnesses, to whom I am qoinq to

15

object.

16

For clarity and for the sake of qoinq

17

around so everybody knows what I am talkinq about,

18

this Court ordered them to identify the codes and

19

sections which have been violated.

20

provided that to me.

They have

21

There is no Order to that effect.

22

in the summary judqment Order, which, if Your Honor

23

wants to enter that Order or at least abide by it, I
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21
1

guess the court will.

2

and Mr. Moore's schedule, we could never

3

THE COURT:

But just through my schedule

So long as there is an

4

agreement that that unexecuted Order contains the

5

rulings of Judge Hancock.

6

enter his own Order.

7

8
9

10
11

MR. ROSEN:

I think he will have to

We also have the transcript,

Your Honor.
THE COURT:

But we will move forward on the

assumption that -MR. MOORE:

Your Honor, just so I can be

12

clear about it, I agree entirely with Mr. Rosen.

13

is quite accurate in his statement.

14

MR. ROSEN:

He

I think there is not qoinq to

15

be any problem with the wording or the language.

16

think the only reason for the delay was I wanted to

17

get my objections in.

18

THE COURT:

If I might have a copy of that

19

unsigned Order for reference, I would appreciate

20

that as well.

21

MR. ROSEN:

I

Okay.

Your Honor, one other

22

point I do want to make is.that this case is about

23

my reading of their pleadings, of their recoupment
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22
1

pleadinqs, for a violation of the Fairfax Building

2

Code.

3

have alleged.

That's important because that's what they

4·

Thank you.

5

THE COURT:

6

Mr. Kerns.

7

MR. KERNS:

Thank you.

Your Honor, I want to first of

8

all thank you for the opportunity, for this Court

9

allowing me to be admitted pro hac vice.

I am a

10

member of the Maryland and District of Columbia

11

bars.

12

reqard.

There has been a previous motion in that

13

I have worked very closely with these

14

individuals for many years, and so I guess I have

15

personal knowledge about this.

16

worked with Mr. Clary and Mr. Moore.

17

thank you for allowing me the opportunity of being

18

here.

Therefore, I have
I want to

19

THE COURT:

Good to have you, sir.

20

MR. KERNS:

Your Honor, what we believe

21

this case is about is about warranties and

22

representations that this building met the code, was

23

in compliance with the code, all applicable codes,
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1

and that all permits were in place.

2
3

The certificates of occupancy were issued
and so forth.
With that, we believe that there has been a

4.

5

violation of that, gross violation of that, to the

6

extent that this building had to be literally

7

rebuilt.

8

We purchased an office building.

The building was not what we purchased.

THE COURT:

9

Let me ask you the same

10

question that I asked Mr. Rosen.

Is your argument

11

-- I assume that the warranties arise from the

12

original purchase agreement?

13

MR. KERNS:

Yes, correct.

14

THE COURT:

Are you relying on the purchase

15

agreement alone or the purchase agreement as

16

modified by the addendum?

17

is:

18

agreement?

I suppose the question

does the addendum affect the purchase

MR. KERNS:

19

We don't believe the addendum

20

affects the purchase agreement in terms of the

21

warranties that have been given.

22

that first so that we can clarify that, Your Honor.

23

Let me address

What has happened is that Mr. Bremer --
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1

this is a factual background, and I was going to go

2

into this in opening as well.

3

Mr. Bremer is a tax attorney who

4 .

represented these doctors and still does, it is my

5

understandingJ some of them anyway1 in ter•s of tax-

6

related matters.

7

As Your Honor has probably got an inkling,

8

the land was owned by their pension trust.

9

building was owned by the Doctor's Partnership,

10

The

consisting of the doctors.
I believe that Mr. Bremer may have been

11

12

instrumental in that regard, and with structuring

13

that in that fashion.

14

decided they wanted to sell the building and the

15

land.

In any case, the doctors

They approached Mr. Bremer.
Mr. Bremer then went to Mr. Rodrigues and

16

17

his partner, Mr. Shrensky, the principal in a

18

construction company, and he is a partner with them

19

in a couple of other ventures with regard to other

20

real estate matters.

21

He approached them and he said, "I believe

22

that this might be a building that we might want to

23

buy.

Let us purchase this building."

9?
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1

Negotiations ensued, and Mr. Bremer signed

2

a purchase agreement on behalf of the partnership,

3

consisting of himself, Mr. Shrensky, and Mr.

4.

Rodrigues.

5

Partnership, because it is on Castle Way Place.

6

That is known now as the Castle Way

That agreement was sent to the doctors.

7

They engaged their own attorney, as Mr. Bremer

8

pointed out very clearly, that he was not going to

9

represent them.

We have, in fact, a hill reflecting

10

that the doctors hired their own attorney in that

11

respect.

12
13

THE COURT:

Mr. Kerns, let me interrupt you

for just second.

14

(Discussion off the record.)
THE COURT:

Sorry to interrupt you, Mr.

17

MR. KERNS:

That's quite all right.

18

It was still a very amicable situation, and

19

it has been actually throughout all the negotiations

20

very amicable, a very friendly situation.

15

16

Kerns.

21

Mr. Bremer then asked for the comments.

22

The doctors did have a number of comments on the

23

purchase agreement.
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1

those changes for you.

2

acceptable."

I believe that they will be

He did make those changes.

3

4·

word processor.

5

agreement at that point.

6

It was on his

He confirmed that they had an

What I believe Mr. Rosen is referring to is

7

the fact that that agreement may not have been

8

formally signed until a couple of weeks later, after

9

a physical inspection.

Nevertheless, all the

10

parties, I believe, realized that they had an

11

agreement.

12

As a matter of fact, the purchasers, Castle

13

Way Partnership, went forward and walked through the

14

building based upon that understanding that they had

15

a deal to buy the building.

16

When they walked through, there was a

17

number of problems with the condition of the

18

building.

19

asphalt that was out of order.

20

There was a leaky roof and there was some

I believe that even Dr. Treichler indicates

21

for the sellers, that one of the sellers indicated

22

that he disclosed that to them.

23

They came back and they said, "Fine.
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1

need to put some money aside for this."

2

arrived at the aqreed-upon price of $11,000 to

3

repair those two conditions.

4.

Everybody

The doctors then said, "But we do not want

5

any additional neqotiations over any other

6

conditions.

7

that contract, and the addendum say and specifically

8

amend the inspection paraqraph."

9

We insist that we have an addendum to

"The inspection paraqraph in the oriqinal

10

was paraqraph number four.

11

new subparaqraph a, 4.a, to say that the oriqinal

12

contract is amended to reflect that the buyers are

13

takinq it in an •as-is' condition."

14

Therefore, we will add a

Mr. Bremer, not beinq quite satisfied with

15

that, insisted that there be an additional paraqraph

16

inserted in the addendum; and he will so testify; on

17

the final paqe, reaffirminq the remainder of the

18

oriqinal aqreement, includinq the warranties and

19

representations in the oriqinal paraqraph eiqht.

20

Therefore, our position is that, and the

21

evidence, I believe, will show, that it is

22

compatible to have both a term of "as-is condition"

23

in a contract as well as havinq warranties and

100

ANN FIELDER • Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA 22312

PHONE: (703) 750.3455

,
28

1

representations specifically with regards to code

2

matters and code violations.

3

THE COURT:

So there is a threshold

4·

contract construction issue, then, of, I suppose,

5

whether the contract is -- what is the contract?

6

Secondly, is it unambiguous on its face?

7

If it is ambiguous, apparently by virtue of the as-

8

is condition in this last paragraph, what was the

9

intention of the parties and evidence related

10

thereto?

11

MR. KERNS:

Yes.

Your Honor, we do not

12

believe it is ambiguous in any fashion.

13

that the two are compatible.

14

We believe

We believe that the industry terms are

15

quite -- the people are quite knowledgeable in these

16

areas.

17

Mr. Bremer is knowledgeable about this.

18

have --

Mr. Shrensky is knowledgeable about this.

THE COURT:

19

We also

Well, if it is unambiguous,

20

then their understanding of it would not be

21

necessary.
MR. KERNS:

22

23

Well, Your Honor, that's

partially correct.
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1

The way I understand the law, however, is

2

that if it is simply an industry term not affecting

3

the intent of the parties, not construing the intent

4

of the parties, that may be admissible to show what

5

is a clear industry term so that it can be shown

6

that the contract was not ambiguous.on its face.

7

That's my understanding of the law.

8

THE. COURT:

That may well be true.

9

MR. KERNS:

I am not sure if we even need

10

to get that far.

11

testimony, what we are going to show is that the

12

buyers certainly believed that they knew what they

13

were getting into.

14

I think that clearly, through the

THE COURT:

I guess I was thinking of this

15

as Mr. Rosen was testifying, and what you said seems

16

to suggest it may be pertinent.

17

Have counsel discussed the proposition of

18

trying any threshold question, whether it be a mixed

19

question of law and fact or of law, to interpret the

20

contract first before you get to the other issues in

21

the case, or not?

22
23

MR. KERNS:

I am not sure if we really

talked about it in detail.

I think that there may
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1

have been perhaps stabs at that.

2

discussed it internally, I suppose, to determine

3

whether or not there should be something along those

4

lines.
THE COURT:

5

Certainly we

Well, I am going to take a

6

break after you conclude your opening statement, and

7

I will ask counsel to confer briefly.

8
9

You each know the case, obviously, well.
If what the court is suggesting doesn't make sense,

10

that's fine.

I won't be at all concerned by your

11

rejection of that suggestion.

12

me, the way this is unfolding, that that might make

13

some sense.
MR. KERNS:

14

But it occurred to

We weighed different things,

15

Your Honor.

16

believe that the issues are so clear in our minds,

17

that we feel the evidence is going to show it.

18

Certainly, after looking at it, we

Certainly, there are a lot of different

19

ways of looking at that, and certainly that is not

20

out of the question, Your Honor.
THE COURT:

21
22

Very well.

If you all will at

least chat briefly about it, I would appreciate it.

23

Please proceed.
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But we believe that the two

MR. KERNS:

1

2

expressions "as-is condition" refers only to the

3

condition of the building, and it has nothing to do

4

with code violations.

5

We are going to present evidence that, in

6

fact, there can be parts of the building that are in

7

good condition that are completely out of code.

8

Conversely, we could have parts of the

9
10
11

building that are in terrible condition that are in
code.

They are two mutually exclusive concepts.
What we purchased was a building that was

12

warranted to be within code.

13

specifically was a doctors' office building.

14

What we purchased

Your Honor, as we now have understood what

15

has happened, and years went byJ six, almost seven

16

years went by where the doctors themselves occupied

17

the first floor.

They were our tenants.

18

They moved out in 1989, and the first floor

19

of the building was vacant and the second two floors

20

were occupied.

21

the first floor.

22
23

They were looking for tenants for

There were a variety of problems with the
building in terms of dressing it up.
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1

older buildinq.

2

shabby.

Thes~

It certainly was lookinq somewhat
people had not done anythinq to it.

The castle Way Partnership had just

3
4.

maintained it, primarily, and had not really done a

5

dress-up and painted and so forth.

6

that was somethinq that needed to be done in order

7

to continue it as an office building.

8
9

They decided

In the process of doinq so, they went out
and they got prices to do various thinqs.

10

They qot a menu of different things; of

11

perhaps doing this, doinq that, and so forth;

12

totalinq possibly, if they would want to do

13

everything, one architect suggested it might be as

14

much as $100,000 worth of work.

15

Certainly they didn't plan on doing that,

16

but they did plan on doing some of that, and they

17

did some of that.

18

discovered that this building was in qross violation

19

of the building code and in qross violation of what

20

it was originally.

In the course of doing that, they

They found out that this had been

21
22

originally a retail bank buildinq in an open

23

confiquration.

.lOS

All three floors were open.
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on the top two floors, there were supposed

1
2

to be demountable partitions for corridors for the

3

bank employees; a completely different kind of

4·

building entirely than an office building.

5
6

Your Honor, the evidence is going to show
that the effects of that are catastrophic.

7

When one closes in an open building, what

8

happens is that each individual tenant then must

9

have

10

fire-r~ted

structures between tenant separation

walls and down the corridor.

11

And when that happens, the original intent

12

of this building, in particular, was violated,

13

because it was oriqinally built with one stairs.

14

The obvious intent was to allow all the

15

bank employees in this open configuration to be able

16

to exit across the open spaces into one exit.

17

Now, however, since it is being walled off,

18

this office building of about roughly 10,000 square

19

feet, Your Honor, on three floors, plus a basement,

20

would then potentially require a second staircase.

21

In this kind of a small office building,

22

that would make total havoc with trying to configure

23

it with the existing tenants.
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1

What happened subsequently is this entire

2

buildinq had to be rebuilt while the tenants were in

3

the buildinq.

4·

that oriqinally the building was built so that there

5

was a fire-rated ceiling.

What was required, Your Honor, was

When the bank had originally built it, if

6

7

Your Honor can picture it, this drop ceilinq here

8

would be the fire rating so that the fire couldn't

9

leap up and go elsewhere beyond it.

10

That is quite different than most

11

buildings, then and now, where the fire ratinq is

12

really up on the deck; that is, the bottom of the

13

upper floor.

14

in that reqard.

15

So that it was a little bit peculiar

Now, however, since they have built in all

16

of these offices -- the doctors and the people

17

before them -- what has happened is that they have

18

pierced that fire ratinq.

19

a large aspect.

20

They did away with it in

The lights that were originally hunq below

21

the fire-rated ceilings so it would not pierce the

22

fire rating, were recessed over many years.
Duct work was placed in.

23
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1

didn't exist where it should have existed.

2

the code, which requires that each individual tenant

3

have its own ventilation system so that the air is

4

not commingled from tenant to tenant, it simply

5

didn't have it.

6

So that

As a matter of fact, most tenants didn't

7

even have their own ventilation system, because it

8

was originally configured as this open bank

9

building.

10
11

so, Your Honor, what had happened was that
there were other violations.

12

There was electric found throuqhout the

13

buildinq that was residential electric.

14

even put in the steel conduit that is required in a

15

commercial building.

16

It wasn't

Vent pipes on the first floor for the

17

various sinks and toilets used by the doctors, were

18

put in in such a way that -- ordinarily the code

19

requires that the vents to these sinks and toilets

20

must be vented all the way up to the roof and then

21

outside, so that if there is a chemical reaction in

22

the pipe or your smells and so forth, they are

23

outside of the building.
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1

These were vented into a drop ceilinq on

2

the first floor that was created by the doctors

3

below the oriqinal bank ceilinq.

4·

It was creatinq an artificial plenum so

5

that these vents went into this, mixed with the

6

fresh air that was then forced down, so that all of

7

the mixed air was then put back into the tenant

8

spaces.

9

They also core drilled -- I use that

10

term -- in some places core drilled and in other

11

places just punched out holes in the concrete deck

12

in such a way that pipe was just placed down.

13

There were no fire dampers, so that fire

14

could qo riqht up throuqh the holes.

15

go through the ventilation system, which was for a

16

sinqle tenant use.

17

preventinq the spread of a fire from one space to

18

another space.

19

It could also

There were no fire dampers

In short, the buildinq was a death trap.

20

It was a tinderbox.

21

wood, non-fire-rated wood, non-fire-rated gypsum

22

board, and so forth.

23

The walls were built out of

So that not only was it combustible and not
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1

only did it have these electrical problems

2

throughout the building, but that it also had the

3

ability to spread throughout the building in a very

4 .

short order through these various holes.
THE COURT:

5

6

The fundamental question is:

do you get to these issues or not?
MR. KERNS:

7

Yes, yes.

And I think that

8

with that, we are comfortable with the fact that, in

9

terms of the as-is condition, Your Honor, yes, we

10

will show, with regard to these, that there were

11

significant health, safety, life threatening

12

situations.

13

It affected not only the risk to the

14

owners, but the insurability of the building •
.THE COURT:

15

Well, the question is whether

16

they have the obligation of addressing that after

17

they bought the building, or whether, indeed, it

18

represented a breach of the warranties that you

19

contend.

20

MR. KERNS:

Yes, Your Honor.

In no small

21

order, Your Honor, we are contending that they did

22

violate code, and we believe that they did violate

23

the warranties that were given under the contract.
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1

We do not believe they were waived in any fashion.

2

We believe that those were good warranties,

3

and that those warranties indicated that we did not

4 .

have to go out and get, for example, an official

5

code official to say that we had violated something

6

and issue a citation list.

7

If they are in violation of code, they are

8

in violation of code, because it then affects the

9

insurability.
THE COURT:

10

So in the second suit -- once

11

we get over or you get over, however one wants to

12

put it, the contract issues, you are saying there is

13

a subsidiary issue with respect to these alleged

14

violations that apparently the plaintiffs take the

15

approach that you can only have a code violation if

16

there indeed is an actual citation, as distinguished

17

from expert testimony to the effect that a condition

18

violates code?
MR. KERNS:

19

20

Yes, yes.

I think that's what

their intention is, Your Honor.

21

THE COURT:

Very well.

22

MR. KERNS:

I believe that, that we can

23

adequately cover as well.

111

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA 22312

PHONE: (703) 750·3455

39

I believe that these are life threatening

1
2

issues.

3

example, in a civil action, should people lose their

4.

lives, whether or not they can sue based upon being

5

out of code.

6
7

They certainly can.

Whether or not there has been an official
saying, "You violated the code" --

8
9

They affect, basically, whether or not, for

THE COURT:
argument later on.

10

MR. KERNS:

Well, that's a question for
That's one of the issues.
But certainly those are the

11

reasons why we obtained those types of warranties in

12

that contract; to avoid this kind of thing.

13

What we are saying is that we have repaired

14

the building over a period of two years while it had

15

tenants.

16

building.

We had tenants that had leases on the
We had to move them.
We had to fireproof the entire decks by

17
18

removing all the ceiling, removing literally all the

19

walls and rebuilding all of them, and putting

20

everything back.

21
22

THE COURT:

That amount is greater than the

balance owed on the note?
MR. KERNS:

23
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1

have a series of exhibits.

2

exhibits, all of the invoices.

3

summarizing those as well.

4

done that in a fair and reasonable fashion.

5

We have given all of the
We have summaries

We believe that we have

We have attempted to do that by hiring a

6

project manager, by using subcontractors, rather

7

than having a big general contractor with a lot of

8

overhead, work on it.

9

We had an architect standing by reviewing

10

everything, who also negotiated with the county as

11

to avoid having to put in a second staircase.

12

THE COURT:

so you, in effect, used the

13

multi-prime approach rather than a general

14

contractor?
MR. KERNS:

15

Yes, Your Honor; yes, Your

16

Honor, so that we could do that as efficiently as

17

possible.

18

possible.

19

We believe we did that as efficiently as

Certainly, I think the evidence is going to

20

show that we had absolutely no guarantee we were

21

going to win in this Court as a set-off, so

22

certainly we wanted to do it, on our own account, as

23

reasonable as possible.
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so that's where we are at.

1

We believe that

2

we have adequately offset the note, Your Honor.

3

believe that Your Honor can find and will find for

4.

us in the amount of the recoupment.
THE COURT:

5

6

Are, in effect, the only issues

with respect to the note the recoupment issue?
MR. KERNS:

7

With respect to the note, I

8

believe so.

9

minor matters, should we ever qet to that, with

10

We

I believe that there might be some

attorneys' fees.

11

THE COURT:

Well, yes.

12

MR. KERNS:

We believe that we --

13

THE COURT:

The fundamental issue of

14

liability, we don't get into

15

apart from the recoupment issue, is that I am trying

16

to say?
MR. CLARY:

17

ucc issues separate and

I think, Your Honor, we do need

18

to determine whether or not we agree with their

19

constitutional principle.

20

21
22
23

THE COURT:

Very well.

That's a matter of

MR. CLARY:

That's slightly different from

damages.

the opening statement.
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THE COURT:

1

2

The court will take a 15-minute

recess at this point.
I would ask counsel -- and, in fact, the

3

4·

Court is qoinq to think about it further and also

5

look at some of these documents as best I can.

6

It appears to me that the idea of dealinq

7

with these contract issues would save an awful lot

8

of time if it is decided aqainst you, Mr. Kerns,

9

havinq to qo throuqh all of these code violations.

10

In other words, I think it would be assumed

11

that there are code violations.

12

question is whether the contract covers them.
MR. ROSEN:

13

so, therefore, the

Your Honor, before you qo off

14

the bench, you wanted the plea in bar and the motion

15

for the summary judqment.
THE COURT:

Unexecuted motion for summary

18

MR. ROSEN:

(Hands up papers.)

19

THE COURT:

Thank you.

16

17

20

judqment.

minutes.

21

(Brief recess.)
THE BAILIFF:

22

23

Return in 15

Please be seated and come to

order.
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1

2

Mr. Kerns stepped out for a

THE COURT:

If you will advise me when Mr.

moment.

3

4

MR. ROSEN:

Kerns returns.

5
6

(Thereupon, The Court leaves the
bench.)

7

(Brief recess.)
THE BAILIFF:

8

9

order.

10
11
12

Please be seated and come to

MR. KERNS:

Thank you, Your Honor, for your

THE COURT:

I will say

patience.
to counsel, after

13

considering the question during the recess, the

14

court feels that for purposes of judicial economy,

15

this matter should be bifurcated for trial.

16

know where counsel arrived on that.

I don•t

17

MR. KERNS:

We have agreed, Your Honor.

18

MR. ROSEN:

Yes, we did.

19

THE COURT:

I appreciate -- well, perhaps I

20

shouldn 1 t have spoken so fast.

21

compelling circumstance for handling this trial in

22

that fashion.

23

I think that it•s a

According to the first staqes of trial; and
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1

I am certainly open to suggestions; hut we will

2

~ddress

3

responsibility for code violations discovered after

4·

the sale of the building.

the question of the contractual

5

The court would anticipate that the core

6

documents would either be stipulated or

7

expeditiously introduced.

8
9

The Court would additionally receive
evidence from the parties with regard to the

10

circumstances surrounding the formation of the

11

contract, which would seem to me to be pertinent in

12

interpreting the contract.

13

Defendants have already indicated that they

14

believe the contract is unambiguous.

15

heard from the plaintiffs in that regard, but in any

16

event, I would expect to.

17

I have not

If there is unanimity in that regard, then

18

the taking of any additional evidence would be

19

limited by the parol evidence rule.

20

In that regard, there may be evidence that

21

the Court would receive with respect to the meaning

22

of certain terms or other evidence of that sort,

23

which does not violate the parol evidence rule.
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MR. KERNS:

1

2

Your Honor, what we have also

discovered, I guess, in discussing this --

3

THE COURT:

4.

MR. KERNS:

Yes, sir.
was that we both had

5

prepared briefs on this issue.

We just prepared

6

one, I guess, in the event that it is a subject

7

matter.

8

brief.

so we are prepared to give Your Honor a

MR. ROSEN:

9

I don't have a brief, Your

10

Honor.

I am prepared to argue the issue.

11

my understanding the Court wants to hear factual

12

matters on that, is that correct?
THE COURT:

13

But it is

Well, the factual and then

14

argument.

Based on it, you will be permitted to

15

argue after these documents are introduced into

16

evidence and the court receives the evidence that I

17

have just described.
Then it will be a matter of argument.

18

If

19

either side has additional authorities, I would

20

receive those.

21

the case reasonably quickly.

22

case for several hours to make that determination.

23

I would recess and hopefully decide
I might recess the

Then, depending on what decision I make, we

118

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA22312

PHONE: (703) 75Q.3455

46

We would clearly go forward.

1

can go forward or not.

2

The question will be with regard to what.

3

MR. ROSEN:

With what?

4

THE COURT:

Yes, sir.

5

MR. KERNS:

I

6
'1

8

of commotion.

am sorry for the little bit

We have one witness on call that we

are going to move up now, because I do think that he
is, in fact, relevant to ·this portion of the case.
THE COURT:

9

Well, it is 12:00 now.

We will

10

take a 1:00 o'clock recess, and if necessary take it

11

a little early, if that accommodates you.

12
13

MR. KERNS:

I think that we can go forward

right now, though, Your Honor.
THE COURT:

14

Mr. Rosen, you can call your

15

first witness, then.

16

regard to the -MR. ROSEN:

17

We are ready.

What is your position with

Well, it is my understanding

18

you just want to hear evidence of the contract, Your

19

Honor.

That's not my case.

20

THE COURT:

21

perhaps is correct.

22

respect to ambiguity?

23

MR. ROSEN:

Fair enough.

What is your position with

We feel, Your Honor -- and I

...
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1

want the record to be clear of our position; I want

2

the Court to be clear -- we feel that on its face it

3

is not ambiguous, but there may be an inconsistency,

4 .

and does an inconsistency make it ambiguous?

5

It is our position that there was; and I

6

think the evidence will show, without going through

7

another opening; that there was a statement made,

8

but that that statement for additional consideration

9

was changed.
Does that make it inconsistent?

10

11

separate document in the addendum.

12

leave it up to the Court's determination.

13

It's a

I think I will

I don't know if we necessarily have to hear

14

evidence on what experts say this means in the

15

industry.
THE COURT:

16

Well, their argument in that

17

respect, as I understand it, is if you have a term;

18

for instance, "FOB": in a contract, which let's

19

assume this was a jury trial, that it would be

20

entirely permissible to have someone interpret what

21

"free on board" means within the industry.

22

MR. ROSEN:

If there is an ambiguity.

23

THE COURT:

No, I don't think that is an
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1

ambiquity issue.
MR. ROSEN:

2

Well, Your Honor, I have a

3

problem with this, besides that issue presented by

4.

the court, and maybe we can address it now.

5

that my clients, I think the evidence will show, are

6

not in the industry.
THE COURT:

7
8

It is

There may be objections to the

receipt of this evidence.

I am not ruling on that.

9

MR. ROSEN:

Okay; thank you, Your Honor.

10

THE COURT:

I am simply suggesting, though,

11

that the reasons for receiving it or not
MR. ROSEN:

12

It is our position, Your Honor,

13

that the contract, as modified by the addendum, is

14

not ambiguous.
THE COURT:

15
16

MR. KERNS:

Yes, Your Honor.

As my first

witness, I would like to call Mr. Lewis Shrensky.
THE COURT:

19
1

Okay; Mr. Kerns, if

you would proceed, sir.

17
18

Very well.

Yes, sir.

Thereupon,
LEWIS F. SHRENSKY

2

3

was called as a witness, and after first being duly

4

sworn, was examined and testified as follows:

7

ANN FIELDER· Court Reporters

121

P.O. BOX 11404
ALEXANDRIA, VIRQINIA22312

PHONE: (703) 75G-3455

57

1

there was a contract, even though it was not signed,

2

that was subsequently signed, and that's exhibit

3

number B.

4.

5
6

So we are giving some historical context to
this transaction.
THE COURT:

I guess the question is:

it's

7

fine to talk about historical context and I think

8

that is appropriate, as my comments indicated.

9

When you get to the point of introducing

10

documents that were part of the negotiations leading

11

up to it, it seems to me that

12

MR. KERNS:

Well, we are not going to admit

13

them for the purpose of trying to vary the terms of

14

the contract at all.

15

I think Mr. Rosen is right in respect to

16

the fact that the contract, within the four corners

17

of the document, speaks for itself.

18

just as a historical context and how this

19

transaction came about.

20

21

THE COURT:

But I think

Very well, I will receive it

for that limited purpose.

22

(Thereupon, the above-referred to

23

document was marked as Counterclaim
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1

Plaintiffs• Exhibit No. A, in

2

Evidence.)
MR. ROSEN:

3
4.

out, and the Court will receive it based on a

5

statement counsel made -- and I don't want to take a

6

lot of time on this; it's not that important -- but

7

that there is hearsay writinq on this that is not of

8

the doctors.

9

-

~

..

I

don't know how the Court wants to handle

10

that.

Besides the part that was prepared by Mr.

11

Bremer; which was prepared by Mr. Bremer, there's no

12

doubt about that; there is writinq, a notation on

13

that.

14
15

I

have no way of knowinq whether it•s

accurate or not.

It's clearly hearsay.

MR. KERNS:

16

We are not introducinq it for

17

the purpose of the truth of those writings or

18

notations.
THE COURT:

19

The Court will sustain the

20

objection, I mean, if there are hearsay comments on

21

it.
You can qo ahead and inquire with respect

22
...

Your Honor, I do want to point

23

to what transpired to lay backqround to this

• ·-_7
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45
6

7
8
9

10
11
12
13

*
*
*

14
15
16

Q.

It has been suqqested that the clause that

17

is contained within -- let me qo to the addendum

18

itself, exhibit number

19

identify it.

c.

Perhaps you should

Was this the addendum to

20

THE COURT:

21

Do you wish B to be moved in?

22

MR. KERNS:

23

Is there a motion; excuse me.

Yes, I would move in exhibit

number B.
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THE COURT:

Is there an objection?

MR. ROSEN:

No.

THE COURT:

It will be received.

appears that; I see.

It

The addendum is C; excuse me.

MR. ROSEN:

B has been received by the

THE COURT:

That is correct.

MR. KERNS:

While I'm at it, I might as

Court?

c.

well move

MR. ROSEN:

No objection to that.

THE COURT:

It will be received as well;

thank you.
(Thereupon, the above-referred to
documents were marked as Counterclaim
Plaintiffs' Exhibit Nos. B and
respectively, in Evidence.)
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1

argue.

2

THE COURT:

Fine.

3

MR. CLARY:

Thank you very much, Your

4·

Honor.

We appreciate the opportunity to have the

5

opportunity to divide up the case in this matter.

6

thi~k

7

through this conclusion.

we may end up with a settlement after getting

8
9
10

I

A lot has been made about the fact that we
have a contract and a subsequent addendum.

That

really isn't what the facts are.

11

The facts are that, although you have

12

different drafting times, you, in fact, have a

13

simultaneous execution of the contract.

14

all fairness it is probably most accurate for the

15

Court to treat is as a unitary document.

I think in

In fact, I would submit that indeed, even

16

17

if it were a document that came later, the Court is

18

going to have to construe these two instruments

19

together in order to try and determine what the

20

controlling agreement of the parties is.

21

Your Honor, we have prepared a brief, just

22

as our opponents have prepared a brief, on the

23

issue.
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1

that to you.

2

I will say that unfortunately the brief did

3

anticipate submission at a different time, and so it

4-

makes reference to some deposition testimony that I

5

will ask Your Honor to please disregard, because

6

that is not before you.

7

That brief, amonq other things, touches on

8

subjects such as the ineffectiveness of general

9

disclaimers to negate express warranties, the

10

typical construction of a contract, and equitable

11

considerations, amonq many more.

12

But what I would like to touch on here

13

today is just a few points to hiqhliqht, and then

14

let Your Honor decide this issue.

15

As I said, I think we have a

16

simultaneously-executed contract.

17

no sense to try and construe the documents

18

separately and apart.

19

Indeed, it makes

You can't construe one without the other.

20

You can't tell by the addendum even what is

21

purchased unless you read the purchase contract.

22
23

Moreover, to the extent that it miqht.be
suqqested that the note can stand alone as one
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1

document and that it negates the existence of a

2

contract, Your Honor, because of this clause that

3

says everyone is going to perform by a certain date

4.

and time or else it is null and void, that seems to

5

me a specious argument.

6

Because obviously the parties performed as

7

though the contract were in full existence all the

8

way through settlement, including the drafting, the

9

execution, and delivery of the very note that was

10

contemplated by the contract itself.

11

So to suggest that this contract is null

12

and void and of no point any more is meaningless.

13

Moreover, as Your Honor will observe, the

14

addendum itself, in paragraph nine of the addendum,

15

took great pains to ensure that the contract itself

16

survived.

17

The contract, both the preamble to

18

paragraph 8 and paragraph 8.h of the contract,

19

expressly provide that the representations and

20

warranties that are contained in that paragraph

21

continue and survive the closing of the entire

22

transaction.

23

So the Court is then left with:
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1

interpret this contract, which the defen- -- I am

2

sorry; I didn't mean to characterize you all as the

3

defendants -- which the plaintiff argues are

4·

inconsistent with one another, and therefore the

5

addendum clause must negate and do away with this

6

express warranty.

7

I think in order.to answer that, we have to

8

hark back to the first general principle and then

9

the controlling·principles of contract construction,

10

which are for Your Honor to attempt to try and

11

reconcile and harmonize these provisions, all of the

12

provisions of the contract, to the extent that they

13

can reasonably be done so.

14

In that regard, I think you first examine

15

it on its face, and then you look at what the

16

practice and custom and other experience in the

17

industry is.
On the face of the document, it is very

18
19

interesting.

20

going to amend certain specific provisions of the

21

contract.

22
23

The addendum itself says that we are

In fact, if you examine the addendum as a
whole, it references and amends specifically
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1

paraqraphs 2.a, 2.b, 2.c, 4.a, and 5 and 9.

It does

2

not, however, amend or chanqe the other paragraphs.
In fact, paraqraph nine of the addendum

3

4·

expressly recites that those provisions which are

5

unchanqed will remain in full force and effect.

6

we indeed have in effect all of these provisions.

7

So

So what the defendants are askinq you here

a

today is to assume that this paraqraph 4.a, which

9

relates to, what I would characterize as, the

10

inspection of the state of repairs of the buildinq,

11

is somehow designed to change or to neqate in its

12

entirety paraqraph eiqht of the contract, which are

13

express warranties.

14

I think that these two clauses; the reason

15

that these two clauses can reasonably be read

16

together is because they really deal with different

17

subjects.

18

You will recall, Your Honor, that paraqraph

19

four of the contract, dealinq with inspection, talks

20

about how it is to be performed.

21

performed during business hours.

22
23

It is to be

This was a fully-occupied buildinq with
physicians who had patients, presumably in different
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1

states of dress or undress, that you couldn't do

2

material damage to the building.
You have heard Mr. Shrensky testify that

3

4·

indeed some, perhaps all, of these code violations

5

could not be determined by that inspection because

6

they were enclosed; if you will, concealed within

7

the skin of the building itself.

8
9

As a consequence, what that clause is
talking about, what paragraph four is talking about,

10

and what the addendum to it are talking about, are

11

indeed the state of repairs that are apparent upon

12

an inspection of the property.

13

They are not, however, talking about things

14

that are not determinable from an inspection of the

15

property.

16

Those generally are those things contained

17

in a warranty that is obtained from the seller for

18

the purpose of protecting the purchaser against

19

those things that he can't see.

20

what happened here.

That is exactly

21

In fact, in this instance, Mr. Shrensky

22

observed the leaky roof and the problem with the

23

asphalt.
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1

value to repair those two items.

2

amount as $11,000.

3

They fixed that

What the defendants would like for you to

4 ·

do here today is to say that that $11,000 was not

5

just for the purpose of repairinq the roof and

6

repairinq the asphalt, but they would like to

7

persuade you that it is somehow equitably and

8

reasonably appropriate that Mr. Shrensky knowinqly,

9

consciously, and voluntarily qave up his riqht that

10

he had neqotiated in the aqreement, which was that

11

the buildinq was in compliance with law.

12

That simply is not the case, Your Honor.

13

think Your Honor is confronted by the lanquaqe of

14

the contract, which is reconcilable with each other.

15

It is harmonious with one another.

16

I

Further, I think the testimony of the

17

expert in the area of the custom in the trade

18

indicates that this is not an uncommon occurrence,

19

both in his experience, in his immediate experience,

20

and in the industry in qeneral.
The reason is for this very purpose --

21

22

because, indeed, in an inspection, you can see the

23

condition and the state of repairs.
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I can see in this room whether lights are

1

2

burned out.

3

stained.

4·

there are discolorations, whether there are things

5

of this nature.

6

I can see whether the walls are

I can see the state of repair; whether

But Your Honor, I can't tell if there are

7

metal studs behind this wall.

8

or not above the plenum there are certain things

9

that have been done that violate the fire rating of

10

I can't tell whether

the building.

11

The way that a buyer protects himself is to

12

have that separate provision in the agreement so

13

that he
THE COURT:

14

Another way to do that, of

15

course, would be to have a more extensive

16

investigation.

17

MR. CLARY:

That's true.

18

But, Your Honor, look at the investigation

19

that the parties agreed with here.

20

had a contract here which if there was a violation,

21

then the remedy was to have some adjustment made in

22

the purchase price, or to have some set-off for that

23

violation.
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But I think that the key here is:

1

are the

2

clauses inconsistent with one another?

The fact of

3

the matter is that they are not.

4.

different subjects, and they deal with different

5

parts of the contract.

They deal with

They were expressly identified to deal with

6
7

different parts of the contract:

8

paragraph four, dealinq with inspection and those

9

things apparent on the limited inspection that was

10

available by virtue of the contract; and the other

11

paragraph, paraqraph eight, which dealt with things

12

that were not readily determinable from an

13

inspection of the premises.
THE COURT:

14

one provision,

How should these various parts

15

of this contract be construed in terms of the

16

drafter?
MR. CLARY:

17

I think what has happened here

18

is that the -- I think the Court's qeneral rule is

19

that the contract should be construed strictly

20

against the drafter.
In this instance, I would point out, that

21
22

the drafter of the provision, that is the as-is

23

clause, is the plaintiffs, not the defendants.

1"
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1

defendants made a modification which was aqreed to

2

which is that all other the provisions of the

3

contract survive.

4·

Thank you, Your Honor.

5

THE COURT:

6

Mr. Rosen.

7

MR. ROSEN:

Thank you.

Your Honor, what we have here

8

and what the evidence has shown on this issue and

9

this issue alone, is that there is a purchase

10

aqreement and an addendum: two documents.

11

addendum relates to the purchase aqreement.

12
13

The

Now, the issue, in this particular case, is
what did these parties intend by what they did?

14

If there was a warranty in the first part

15

that deals with the types of issues that the

16

defendants seek in their claim for recoupment, if

17

there is, then that was chanqed by a valuable and

18

additional consideration: the payment of the $11,000

19

that wasn't obliqated.

20

The only evidence that we have as to the

21

intent of the parties at that time that was put on

22

was Dr. Treichler, who said that's what he was

23

qettinq for $11,000.
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1

any evidence.

2

3

THE COURT:

That's what he thought he was

MR. ROSEN:

That's what he thought he was

getting.

4.

5

getting, yes.

6

am making.

That was his intent, is the point I

That's why he paid that.

7

That they did an

8

inspection, that they went through and Mr. Shrensky

9

said that he saw some things and maybe that the

10

defendants had said something or the plaintiff had

11

said something about these two.

12

Based on that, they changed the purchase

13

agreement, which had already been drafted, to

14

include the addendum.

15

is a new paragraph.

16

Paragraph 4.a says that this
It says it's a new paragraph.

What we are saying is that if there was a

17

warranty, if there was a warranty, the as-is -- and

18

it's not only an as-is, it's that whole paragraph,

19

because further on in that paragraph it says:

20

$11,000 is the seller's sole and limited liability

21

for the condition of the building.

22

the word; that's the buildinq.

"Improvement" is

That is perfectly consistent.

23
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1

doesn't know what "as-is" means, we can look at the

2

intent of what was written, which they signed, and

3

they are lawyers.

4·

he deals with contracts.

5

As I remember, Mr. Shrensky said
My clients aren't lawyers.

So what does this provision mean; this

6

subsequent "for valuable consideration" provision?

7

It changed whatever -- if there was a warranty, it

8

is now an as-is condition.

9

Mr. Shrensky said it.

Mr. Shrensky also said that the limit of

10

their liability; excuse me; of the doctor's

11

liability for the condition of the premises was the

12

$11,000 which was paid.

13

In their claim for recoupment, if there is

14

a warranty and if these repairs or whatever they

15

did, the deficiencies that needed to be corrected,

16

what are they seeking?

17

repair the condition of the premises.

18

back to 4.a.
They agree.

19

They are seeking damages to
It goes right

Mr. Shrensky agrees.

20

Everybody agrees that the premises were sold in as-

21

is condition and there is a limit on liability.

22

Even Mr. Tilmans agrees.

23

With regard to him, Your Honor, he only
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1

testified with regard to his own personal

2

experience.

3

didn't even testify as to what it is in the

4·

industry.

He is no expert in this industry.

He

In fact, I remember him saying he wouldn't

5

6

advise his clients to do this1 to have a general,

7

broad warranty -- well, that's his personal1 that's

8

not what he was supposed to testify to, is my

9

understanding -- that he would advise them to limit

10

it.
Well, that's exactly what happened.

11

12

They

did limit it.
I asked Mr. Tilmans, who is their expert:

13

14

if you have a warranty on one hand and then, for

15

valuable consideration, you change that and you have

16

an as-is, what condition is the building sold in?

17

He said, in his opinion, it is sold in as-is

18

condition.
I asked him:

19

if you do the same thing and

20

you have a provision there with reqard to a limit of

21

liability, what would that do?

22

liability, was what he said.

23

what we are sayinq.
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THE COURT:

1

He said limited to the

2

conditions for which the $11,000 was paid, didn't

3

he?
MR. ROSEN:

4.

Yes; and let's look -- if you

5

look at the addendum, in paragraph -- which I agree

6

with counsel.

7

the parties desire to amend the terms of the prior

8

agreement.

9

The addendum, at the beginning, says

Now, if we look at paragraph six, which

10

says, "The following new paragraph 4.a is added", it

11

says, "The seller and purchaser hereby agree the

12

improvements are sold in as-is condition" -- and

13

"as-is" is in bold, capital letters, and in quotes

14

-- "except the seller agrees to pay the sum of

15

$11,000 into an escrow account at settlement to be

16

held by the title insurance company for the purpose

17

of the repair of three roof leaks on the improvement

18

and repair the asphalt paving in order to correct

19

the leaks near the basement of the improvement."

20
21

so it is as-is condition with that
exception.

22

The paragraph goes on, "It is understood

23

and agreed that said $11,000 escrow is the seller
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1

and landowner's sole and exclusive liability to the

2

purchaser for the condition of the improvement."
That is what this is all about.

3

Dr.

4.

Treichler testified as to what that meant to him.

5

didn't hear any evidence that I recall from what

6

they said, other than the fact that the buildinq

7

was, in fact, sold in as-is condition.

8

inspected this building, Your Honor.

9

I

They

What we have here is an aqreement that was

10

chanqed for valuable consideration.

11

exactly what then intended.

12

They inspected it.

They got

Whatever was wronq with

13

that buildinq ,· whatever faults that buildinq had,

14

they got it in that condition for the $11,000, and

15

they released the doctors or limited their

16

liability.

17

The new contract; or excuse me, the

18

addendum, if it doesn't mean what I say it means,

19

then what does it mean?

20

I think "as-is condition" qoes·without any

21

expert testimony.

22

condition" is, and Lewis Shrensky has told us what

23

it meant.
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He did the inspection.

1

He is charged, once

2

he inspects, with findinq whatever is there.

3

could have hired a building inspector.

4

to.

He chose not

He wrote the contract, Your Honor.

5

He

I just

6

don·• t know how they can come in ten years later and

7

say:

8

the premises, and that as-is condition that we

9

barqained for and aqreed to subsequently, subsequent

oh, there was a problem with the condition of

10

to the original draft of the agreement, that that

11

has no effect.

12

The plain language is clear, Your Honor.

13

That is that the bargain was in as-is condition for

14

$11,000.

15

they signed it.

They might not like this contract, but

They are the lawyers.

16

They are the

17

contract lawyers.

18

the terms ten years later, I just don't think it is

19

appropriate.

20

For them to change the meaning of

Now, with reqard to the null and void, Your

21

Honor, that is a provision of the contract.

22

a provision of the contract that they put in there.

23

It wasn't complied with.
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That doesn't affect the note, because we

1

2

know a transaction occurred.

Whether it was

3

pursuant to this agreement and addendum or not, they

4

got the property and they executed the note.
But they are suing on this agreement.

5

The

6

face of their agreement, which they prepared as

7

lawyers, contract lawyers, says "null and void

8

unless something happens", and that didn't happen.

9

We all agree it didn't happen.

10

It also says "as-is condition" and "limit

11

of liability".

12

have to be bound by the four corners of this

13

document, which they agreed to at one time or

14

another.

15

Your Honor, I just think that they

If the Court looks at the damages that they

16

are seeking in their claim for recoupment, it•s for

17

repair to the condition of the premises, which goes

18

against what they agreed to.

19

Thank you, Your Honor.

20

THE COURT:

21

(Brief pause.)
MR. ROSEN:

22
23

Thank you.

I am concerned about -- I do

see here there are questions and answers from
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1

depositions.

I know the Court is not a jury.

2

MR. CLARY:

We can both stipulate; I mean,

3

you should just reqard that.

4

THE COURT:

Well, and I will.

The

5

deposition testimony will be disreqarded.

6

disreqard any paqes or any sections that you

7

indicate I should disreqard.

8

MR. ROSEN:

9

I will

Your Honor, there is a

transcript that is attached to it; two transcripts.

10

THE COURT:

11

that pretty easily.

12

MR. ROSEN:

Yes.

13

MR. CLARY:

I'm sorry, Your Honor.

14

The only two comments I wanted to make in

It seems to me we can deal with

15

response to Mr. Rosen's arqument was if the contract

16

doesn't mean that they are totally out of it, what

17

does it mean?

18

It means that they paid $11,000 for those

19

two conditions that were identified, which were the

20

source of the $11,000.

21

Indeed, my client was satisfied with the

22

condition, as he saw it, of the buildinq.

23

was buyinq, however, was a buildinq that was in
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1

compliance with the law.

2

was buying.

3

That was the thing that he

The degree, what its condition was, or the

4·

condition of this building in compliance with law

5

was is a different matter.

6

Mr. Rosen also asked a question about Mr.

7

Shrensky.

Indeed, he could have done a more

8

thorough inspection.

9

But if we put the shoe on the other foot,

10

indeed Mr. Rosen or -- I am sorry; Mr. Tramonte, I

11

believe, in protecting the doctors, if he wanted to

12

make sure that they weren't going to be hung with

13

that express warranty, could very well have said:

14

and we hereby negate and relieve and release the

15

express warranty of paragraph S.b.

16

THE COURT:

Thank you, sir.

17

MR. ROSEN:

I have got one point.

I am not

18

going to submit a brief, because I don't have a

19

brief, Your Honor.

20

But there is one case with which the Court

21

is familiar that I want the Court to understand, and

22

that is the very well-settled law of Massie versus

23

Firmstone, which says that the party can't rise
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1

above its own testimony, and that Mr. -- I won't

2

repeat, but -THE COURT:

3

Well, I will tell you there is

4·

an awful lot of testimony about what various people

5

think these thinqs mean.
The Court, frankly

6

I guess my comment is

7

it is not, at least initially, particularly

8

concerned and interested in looking at what the

9

parties intended as reflected in their agreement

10

then, rather than what they say their intentions are

11

now; or what they say their intentions were, now.

12
13

MR. ROSEN:

qoing to rule ·on this now?

14
15

As a procedure, is the Court

THE COURT:

I am, but obviously it is 3:00

o'clock.

16

What I would recommend is this:

17

adjourn for the day; that I will study the matter

18

this afternoon and, indeed, hopefully be in a

19

position to contact counsel this evening in order

20

that you may prepare for tomorrow, whatever posture

21

the case is in.
MR. ROSEN:

22
23

that we

The only problem I have is not

a problem, but logistically, I have two people out
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1

there: one is an expert witness; dealing with the

2

attorneys• fees issue.

3

If the Court rules -- I guess I have to

4·

have them here depending on which way the Court

5

rules.

6

THE COURT:

Yes, I believe so.

7

MR. ROSEN:

Does the Court want to hear the

8

issue of attorneys• fees if the court rules in favor

9

of the defendants -- well, let me ask the Court:

do

10

you want me to put on evidence of attorneys• fees in

11

my case in chief, or would the Court prefer to wait

12

until the end of the case?
THE COURT:

13

So long as there is an

14

agreement between counsel, I will frankly hear it in

15

either.
MR. KERNS:

16

I think it may be more

17

efficient for everyone if it is heard at the end of

18

the case, Your Honor.
I have just conferred with Mr. Moore.

19

He

20

believes that there is actually a Court rule that

21

suggests that perhaps that kind of evidence does

22

belong at the end of the case as· well.
MR. MOORE:

23

146

I think the Circuit Court

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA 22312

PHONE: (703) 750-3455

156

1

manual provides for that, Your Honor.

2

MR. ROSEN:

Well, the Court is here.

3

THE COURT:

It is in the context of this

4

case, but I will look at that, Mr. Moore.
MR. ROSEN:

5

What I will do is

I don't

6

want to keep an .attorney away from his cases until

7

the end of the case.
THE COURT:

8

9

agreement that it be done then.

10
11

I think there is at least an

MR. KERNS:

Certainly, any accommodation we

can give in that regard.

12

THE COURT:

Very well.

13

MR. CLARY:

can I give your clerk a phone

THE COURT:

That would be great.

17

MR. KERNS:

Thank you.

18

MR. ROSEN:

Thank you for being

THE COURT:

See you tomorrow.

14

number?

15
16

19

Thank

you.

patient.

20
21

(Thereupon, at 3:05 o'clock, p. m.,

22
23

the hearing in the above-entitled matter was

, ... 4~
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1

adjourned to be continued at 9:30 a. m. on Thursday,

2

July 14, 1994.)

3

-

-

-

4

5
6

(This transcript of the above-captioned
matter is continued in Volume II.)
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1

P R 0 C E E D I N G S

2

THE COURT:

I don't know whether it was a

3

favor to counsel or not, but I had my law clerk only

4

give you a portion of my decision.

5

all of it to you at this point.

6

But I will give

This Court is confronted with facts

7

pertinent to the interpretation of the parties•

8

contracts for the sale of real property improvements

9

in July, 1993.

The improved property which is the

10

subject of these contracts is situated in Falls

11

Church, Virginia.

12

The defendants, who will be referred to as

13

"investors", drafted a purchase agreement dated July

14

9, 1983, a forerunner of Exhibit B, and furnished it

15

to the Plaintiff's who will be referred to as "the

16

doctors".

17

the improvements, that is, the building on the

18

property.

19

This document addressed the purchase of

In related documents not presently before

20

the court, the investors similarly offered to

21

purchase the land on which the improvements had been

22

built.

23

doctors• pension trust or a similar entity.

152.·
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1

The purchase agreement, Exhibit B, dated

2

July 9, 1993, was executed by the parties on July

3

22, 1983.

4·

agreement is modified by the attached addendum dated

5

July 22, 1983".

6

executed by the parties on July 22, 1983.

7

In paragraph 16, it provided:

The addendum, Exhibit

"this

c, was also

The Court finds from these circumstances

8

that Exhibit B is modified by Exhibit

9

the agreement reached by the parties.

c, constituted

10

In the context of this case, the Court

11

finds that the intention of the parties must be

12

gleaned by construing the terms of Exhibit B and C

13

together.

14

As stated in 17-A, corpus juris secundum,

15

section 299, writings which are made a part of the

16

contract by annexation or reference will be

17

construed -- I think it is -- will be construed

18

together.

19

So it is a general rule that where a

20

contract refers to and incorporates the provisions

21

of another instrument, they shall be construed

22

together.

23

Where, however, the reference to another
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1

writing is made for a particular or specified

2

purpose, such other writing becomes a part of the

3

contract only for such specified purpose and to the

4·

extent of the reference.

5

There is a plethora of Virginia authority for

6

this proposition, including, if the Court recalls

7

correctly, the Supreme Court's decision in America

8

Realty Trust versus Chase Manhattan Bank, a case

9

that was cited by the investors.

10

In construing the terms of the documents in

11

this case, however, they must be construed as if

12

Exhibit c, the addendum, was intended to change or

13

modify the terms of Exhibit B.

14

The extent of the change, however, is

15

prescribed in the last numbered paragraph of the

16

addendum, Exhibit

17

provisions of the purchase agreement not expressly

18

modified hereby shall remain in full force and

19

effect.

c.

It reads:

All other

20

In view of this language, it is clear:

21

(1) that the parties intended to change

22

provisions which were expressly modified by the

23

addendum, but also,
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1

(2), that the parties did not intend to

2

change provisions which were not expressly modified

3

by it.

4

In other

w~rds,

if provisions in the

5

purchase agreement were not expressly modified, they

6

remain in the parties• agreement.

7

differently, they may not be modified by

s

implication, unless those implications are necessary

9

to arrive at any reasoned interpretation of the

10

stated

so~ewhat

parties• agreements.

11

Paragraph 4-A of the addendum does not

12

expressly purport to modify any provision in the

13

purchase agreement, and it certainly does not

14

expressly purport to modify paragraph

15

s.

In view of this circumstance, the Court

16

must give full force and effect to paragraph s,

17

unless to do so would patently be inconsistent with

18

the intention of the parties.

19

As an aside, the Court would observe,

20

however, that even this proposition is contravened

21

by the concession by the doctors that Exhibits B and

22

c are not in conflict with one another.

23

Despite that concession, this Court will
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1

not base its decision on it, because it is clear

2

from the way yesterday's hearing was conducted, that

3

there was a great deal of confusion on both sides as

4.

to the parameters and requirements of the parol

5

evidence rule which governs this question of the

6

existence and resolution of potential contractual

7

ambiguities.

8
9

In attempting to glean the intention of the
parties from their agreement, it is certainly clear

10

that paragraph 4-A has some relationship to

11

paragraph 4 of the purchase agreement.

12

The necessary repairs covered by paragraph

13

4-A were discovered -- excuse me, the repairs

14

covered by paragraph 4-A were discovered as a

15

consequence of the investors investigation permitted

16

by paragraph 4 of the agreement.

17

The strongest argument which can be

18

advanced by the doctors as to the intention of the

19

parties is that the acceptance of the building in an

20

as-is condition, coupled with the statement that

21

they would not otherwise be liable for matters

22

related to the building, negate any liability for

23

any additional matter related to the condition of
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1

the building, and a building code violation is such

2

a condition of the building.
However, that interpretation requires the

3
4

Court to read out of the agreement the doctors•

5

specific represehtations and warranties related to

6

the building, moke specifically the representations

7

and warranties contained in paragraphs 8-B and H,

8

and that these r~presentations and warranties would

I

I

I

I

9

survive the closing of the agreement.
As seen above, since paragraph 8 was not

10
11

expressly modified, the parties must have intended

12

that it continue in full force and effect.
The decisive question becomes, in this

13
14

Court's view, whether the parties could have

15

intended an agreement containing both paragraph A

16

and paragraph

17

the affirmative.

18

a.

The Court

decid~s

this question in

Section 4-A appears to relate only to

19

deficiencies in the building which do not rise to

20

the level of building

21

conditions amounting to a violation of law.

22
23

~ode

violations or other

And this is consistent with the situation
of the parties which gave rise to this dispute.

15?
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1

One, the investors made an offer to buy the

2

property, subject to their right to investigate.

3

In the event deficiencies were discovered,

4 .

the investors liability would be limited to certain

5

liquidated damages.

6

deficiencies and the parties addressed those

7

deficiencies by agreeing that an $11,000 escrow

8

would be established to cover them, and they then

9

proceeded to settle on that agreement.

10

The investors did find

It is reasonable to infer from these

11

circumstances that the doctors did not wish to be

12

responsible for claims that similar additional

13

deficiencies existed and they wished to limit their

14

liability for such deficiencies to $11,000.

15

In doing so, however, and by failing to

16

modify expressly paragraph 8 of the purchase

17

agreement, they also agreed that the doctors•

18

previous representations and warranties would

19

continue in full force and effect.

20

And the doctors• obligations to be

21

responsible for those affirmative representations

22

and warranties carried with it the continuing

23

obligation to indemnify the investors for breaches
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1

of those representations and warranties, which

2

include the representations and warranties that on

3

the date of the sale, the buildinq conformed with

4·

all laws, ordinances and requlations.

5

The extent of that indemnity, of course,

6

will be the subject of later proof in this trial.

7

The doctors also contend that, in any

8

event, the purchase agreement had become null and

9

void on account of a provision in paragraph 16 that

10

the purchase agreement executed by the sellers had

11

been delivered -- excuse me, on account of a

12

provision in paraqraph 16 that the purchase

13

agreement be executed by the sellers and delivered

14

by the sellers on or before July 12, 1983.

15

Clearly, however, by virtue of their

16

execution of the agreement on July 22, 1983 and

17

their consummation of this transaction, that clause

18

was waived.

19

The Court, as I think was expressed to

20

counsel, is doubtful that this case can be completed

21

in one day.

22

business today, the parties will be referred to the

23

calendar control Judqe to obtain a date for further
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1

receipt of evidence by the Court.

2

MR. ROSEN:

Thank you, Your Honor.

3

Just with all due respect to the Court, 'I

4

just want to note my exception to it based on the

5

argument of yesterday.

6

THE COURT:

Certainly.

1

MR. ROSEN:

The second thing, Your Honor,

2

and we've discussed with counsel, that the Court,

3

and I think properly did so, bifurcated this trial.

4

This case, and we've discussed it, is going to take

5

a minimum of two days, possibly two and a half days.

6

Right now seems to be the most opportune

7

time, if we were going to not do this consecutively,

8

would be to get a new date, as opposed to the

9.

Court's hearing -- on Your Honor's docket of

10

course -- today and then coming back in maybe three

11

weeks to a month and hear another day and a half.

12

We're concerned that the Court and counsel,

13

and the witnesses, logistically, aren't going to

14

remember and be able to do that.

15

I don't think I'm putting words in

16

counsel's mouth, but I think they agree that we

17

would prefer that if the Court is not going to take
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1

it up consecutively, that we just go to the Calendar

2

Control Judge today and get a date for, say, two

3

days or two and a half days somewhere in a month or

4

so.

5

THE COURT:

Counsel?

6

MR. CLARY:

Your Honor, before we came in,

7

we sought to explore whether or not there were other

8

issues before the court, other really than the issue

9

of what the violations are and what the damages are.

10

I was looking to see if we could bifurcate,

11

perhaps, another small issue, that we could use Your

12

Honor's time today to get rid of those and then go

13

on from there.

14

But there doesn't appear to be any.

In my

15

discussions with Mr. Rosen, there doesn't appear to

16

be any other issues really than now to try the

17

damages; the violations and the damages.
And it seems most sensible to me to put

18
19

those two together, because it's difficult I think,

20

with a split hearing, to hear a violation on one day

21

and then, two months later, to bear the damages from

22

it.
THE COURT:

23
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1

that is that this case was oriqinally set by the

2

parties.

3

judicial economy.

One of the other considerations is one of

4

If there are other matters that this Court

5

can hear; I'm talkinq about other cases; I would be

6

inclined to do that.

7

that can be heard, because this time has been set

s

aside for you all, it may not be the best

9

possibility, but I would wish that we move forward.

If there are not other cases

10

MR. CLARY:

I understand.

11

MR. ROSEN:

Your Honor, and I have no idea

12

and that's why we had asked, if you had time, to see

13

beforehand, just to see what the calendar control

14

dates are.

15

I don't know if we can qet another day in a

16

month or two or three months from now.

17

biq concern to all of us; is the Court, between now

18

and a month or two months, or three months, is qoinq

19

to hear many, many cases and motions.

20

And that's a

I know the court takes qood notes, but it's

21

a complicated, difficult case even for the Court to

22

hear consecutively, and to piecemeal it, I really

23

think it's qoinq to create insurmountable problems

162

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA 22312

PHONE: (703) 750-3455

172
1

for one of the parties and possibly for the court

2

itself.
THE COURT:

3

I'll take a five-minute recess

4·

to determine what the status of the docket is today,

5

as I think I've already
MR. ROSEN:

6

As

I

recall, it looked pretty

7

bad, Your Honor, because it's a Thursday.

8

know if Your Honor hears traffic cases or

9

misdemeanor appeals.

I don't

10

THE COURT:

On occasion.

11

MR. CLARY:

Everyone has to do their

13

THE COURT:

In any event, we'll take a

14

five-minute recess.

15

the docket and I'll advise you when I qet back.

12

penance.

MR. ROSEN:

16

Let me check on the status of

Thank you, Your Honor.
(Brief recess.)

17
THE COURT:

18

We will continue the matter.

19

Next week I will be actinq as calendar control

20

Judqe, so I would recommend perhaps if two of you

21

miqht qet toqether and call me after the 18th.

22

be out of town on Monday.
MR. ROSEN:

23

163

That's fine, Your Honor.

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA. VIRGINIA 22312

PHONE: (703) 750·3455

I'll

Does

173

1

the court have any indication of when --

2

THE COURT:

No, sir.

3

MR. ROSEN:

I am concerned with witnesses

4.

and with the Court: July and August is vacation

5

time.
THE COURT:

6

7

Sir, you've asked that it be

rescheduled; it will be rescheduled.

8

MR. ROSEN:

So after the 18th?

9

THE COURT:

Yes.

10

Mr. Kerns could -MR. ROSEN:

11

12

Perhaps you and

Maybe we'll meet in Chambers.

It might be easier to get everybody scheduled.

13

THE COURT:

That will be fine.

14

MR. ROSEN:

Thank you, Your Honor.

15

MR. CLARY:

Thank you very much.

16

THE COURT:

Thank you.

17

MR. ROSEN:

Thank you for your patience,

18

too.

19

(Thereupon, at 10:21 o'clock a.m., the

20

hearing in the above-captioned matter was adjourned

21

to a date not certain.)

22
23

(The transcript of the above-captioned
matter is continued in Volume III.)
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VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
DOCfOR'S BUILDING PARTNERSHIP
Plaintiff/Counterclaim Defendant
vs.
JAMES BREMER, et. al.
Defendants/Counterclaim Plaintiffs

)
)
)
)
)
)
)
)
)

LAW No. 125841

ORDER

TinS MATfER came on to be heard on June 10, 1994, upon the motion of the
Doctor's Building Partnership to compel more responsive answers to interrogatories and
upon the Plea in Bar of the Statute of Limitations filed by the Doctor's Building Partnership.
This matter further came on to be heard upon the motion of the Defendants/Counterclaim

Plaintiffs for leave to amend their claim for recoupment to include allegations of
constructive fraud. All these matters were briefed and argued by Counsel.
IT APPEARING TO THE COURT that the December 1, 1993 program assignment
and Notice of Status Conference requires that all pleas other than to the merits which might
be dispositive of the case be decided by the Court any Motions Day prior to the Status
Conference; that the Status Conference was held February 10, 1994 nearly four months ago;
that a plea in bar does not go to the merits of the case, so it does not fall under the rule
that would allow dispositive motions to be heard up until thirty days prior to trial; that the
claim for recoupment arises out of the main action out of which a claim arises and,
therefore, is timely; and for those reasons the plea in bar should be overruled; and
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IT FURTHER APPEARING TO THE COURT that the motion to compel Mr.
Shrensky to more fully answer his interrogatory number 3 should be granted; that the
motion to compel Mr. Bremer to more fully respond to his interrogatory number 3 as a
partner, because he is charged with knowledge as a partner under Virginia Code should also
be granted; and
IT FURTHER APPEARING TO THE COURT that the motion to amend the claim
for recoupment to include a claim for constructive fraud should be denied, as with the trial
date a month away it is too late; therefore it is
ADJUDGED & ORDERED that the plea in bar of the statute of limitations filed
by the Plaintiff/Counterclaim Defendant be and is hereby overruled; and it is further
ADJUDGED & ORDERED that Mr. Shrensky shall provide a complete answer to
interrogatory number 3 before Thursday, June 16, 1994, in order to identify the nature of
the code violations, to include the code and section numbers, and the date of discovery and
the person making the discovery; and it is further
ADJUDGED & ORDERED that Mr. Bremer provide more responsive answers to
his interrogatory number 3, he being charged with knowledge as a partner in the
partnership; and it is further
ADJUDGED & ORDERED that the motion of the Defendants/Counterclaim
Plaintiffs for leave to amend to claim for recoupment to include constructive fraud be and
is hereby denied.
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SEEN & AGREED in part with respect to the motion to compel and that
motion for leave to amend the claim for recoupment.
SEEN & OBJECTED with regard to the plea in bar on the grounds set forth
in the plea in bar and the points and authorities filed herein and upon the
oral argument of counsel including but not limited to §8.01- 246 of the Code of Virginia
which provides that actions on written contracts must be filed within five years of the breach; that
the breach of warranty set forth in the claim for recoupment was not filed within five years of the
breach; that the statute of limitations expired in July, 1988; that the alleged breach occurred in July,
1983, when the property was conveyed; that the action for breach of contract was not filed until
September, 1993; that the action for breach of contract as set forth in the recoupment claim is not
based upon the same contract out of which the Plaintiff/Counterclaim Defendant's claim arose; that
the Defendants are recouping against a different contract, executed by different parties on different
dates and which do not specifically incorporate each other; to the extent that Defendant's claim
exceeds the amount of Plaintiff's claim and recoupment is used affirmatively, the statute has expired;
that the notice of the Status Conference is not an order of the Court; that denying the plea because
it was not decided prior to the Status Conference is an abuse of judicial discretion. That the statute
of limitations was raised in the answer to the claim for recoupment and is otherwise timely made.

WEINER, WEINER & WEINER, P.C.

Byi(~J1~~

Richard Neil Rosen
Counsel for Doctor's Building Partnership
3251 Old Lee Highway, Suite 411
Fairfax, Virginia 22030
(703) 591-0700
VA Bar No. 22651
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By...

hr./I'(P;;,

Samuel Smith, VA Bar No. 21988
Counsel for Doctor's Building Partnership
10619 Jones Street, Suite lOlA
Fairfax, Virginia 22030
(703) 385-0000

SEEN & AGREED, in part, with respect to the Plea in Bar of the Statute of Limitations;
SEEN & OBJECTED to with regard to the Motion to Compel, for all the reasons set forth in the
Defendants' Response thereto, and with regard to the Motion for Leave to Amend the Claim for
Recoupment, for all the reasons set forth in that Motion; the principles of Rule 1:8; .._.because of
the a~sence ~f any prejudice to Plaintiff from such amendmentj l#fllfd j.,rfi,e.,~ ~J·.ec.f~/r.~..,.

rc.\
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CLARY & MOORE

By

fli?J.h ~f./(~

Richard G. Moore
Counsel for Defendant/Counterclaim Plaintiff
301 Maple Avenue, West
Vienna, Virginia 22180
(703) 281-5400
VA Bar No. 23649
2366ord.cpl
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V I R G I N I A:
IN THE CIRCUIT COURT OF FAIRFAX COU

-x
DOCTOR'S BUILDING PARTNERSHIP,

.

.•
.
.•
.•

Plaintiff,

-vsJAMES BREMER, et al.,
Defendant.

••

-.,
AT LAW
No. 125841
YOLUME III

...

- - - - - - - - - - - - - - - - -x
JAMES BREMER, General Partner
of Castle Way Partnership,
and
JOSE RODRIGUES, General Partner
of Castle Way Partnership,
Counterclaim
Plaintiffs,

••

.
.
.
:

-vsDOCTOR'S BUILDING PARTNERSHIP,
Counterclaim
Defendant.

••
••

.

- - - - - - - - - - - - - - - - -x
Fairfax, Virginia
Monday, October 31, 1994
The hearing commenced at 10:30 o'clock, a. m.
BEFORE:
The Honorable Arthur B. Viereqq, Jr., Judge.

169

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA 22312

PHONE: (703) 750.3455

•.• J

175

APPEARANCES:
For the Plaintiff and Counterclaim Defendant:
SAMUEL H. SMITH, ESQUIRE
10619 Jones street, suite lOlA
Fairfax, Virginia 22030
and
CHARLES W. SLOAN, ESQUIRE
and
CHARLES J. SWEDISH, ESQUIRE
Of: Sloan and swedish
107 Pleasant Street, NW
Vienna, Virginia 22180
For counterclaim Plaintiffs:
MATTHEW A. CLARY, III, ESQUIRE
and
EDWARD G. OLIFER, ESQUIRE
Of: Clary & Moore
301 Maple Avenue West, Suite 500
Vienna, Virginia 22180
and
CHRISTOPHER M. KERNS, ESQUIRE
Of: Fort Myer construction Company
2237 33rd street, NE
Washington, DC 20018
ALSO PRESENT:

Lewis F. Shrensky
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VOLUME III

C 0 N T E N T S

Proceedinqs •••••••••••••••••••••••

VOLUME III

E X H I B I T S
(No Exhibits Marked.)

171

ANN FIELDER· Court Reporters
P.O. BOX 11404
ALEXANDRIA, VIRGINIA22312

PHONE: (703) 750.3455

paqe 177

177
P R 0 C E E D I N G S

1

THE COURT:

2
3

versus

Doctor's Building Partnership

Breme~.

4.

(Thereupon, the Court reporter was

5

sworn.)

6

THE COURT:

Good morning.

7

Let me say first of all, I apologize that

8

we're starting late.

9

case was mislaid in the Clerk's Office, but it has

10

Apparently the file on this

now been found.

11

Let me ask counsel, if you would, I have

12

not had an opportunity to review it so I have not

13

visited this case since July.

14

counsel, perhaps for the plaintiffs, to summarize

15

where we were when we last adjourned.

16
17
18

If I might ask

I have reviewed the ruling that I made at
that time, but nevertheless, if you would.
MR. SLOAN:

Well, Your Honor, before

19

getting to that we have a preliminary motion and I'd

20

like Mr. swedish to argue that motion.

21

THE COURT:

Very well.

Mr. swedish, in the

22

course of your motion, again, if you would summarize

23

the posture of the case at this point.
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MR. SWEDISH:

1

2

this time, we'd also move to nonsuit this case.
THE COURT:

3
4.

Very well, that motion is

qranted.
MR. SWEDISH:

5

6

I will, Your Honor, but at

Thank you very much, Your

Honor.
MR. CLARY:

7

Your Honor, I'm not sure

8

exactly where that leaves our counterclaim for

9

recoupment, but I would assume we have the riqht to

10

proceed forward on that.

11

12

I was of the impression

MR. CLARY:

There is a counterclaim, and it

that --

13

14

THE COURT:

is in the nature of a claim for recoupment.

15

I'd like to be heard on that,

16

That's precisely the reason I

17
18

This takes us a bit by surprise

19
20

22

June 10 order in this case?
MR. CLARY:

23

173
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THE COURT:

1

2

It's an order of nonsuit of

counterclaim.
MR. CLARY:

3

That was the counterclaim with

4.

respect to the fraud count, Your Honor.

5

several counts.

6

other one was fraud.

7

however the remaining count of breach of warranty

8

remains intact.

One was breach of warranty.

MR. SWEDISH:

9

There were
The

We nonsuited the fraud count,

Your Honor, our position on

10

that is that's recoupment, that is not a

11

counterclaim and·I can give you the order on that,

12

but it's a completely different animal.

13

at the order, the order --

14

THE COURT:

15

Mr. Clary, let me ask you:

If you look

Bear with me for a second.
is your

16

pleading recoupment in your responsive pleadings or

17

attached to your responsive pleadings?
MR. CLARY:

18

19

think it is.

Let me find my pleadings book.

THE COURT:

20

I believe it is, Your Honor.

I see, "claim for recoupment".

21

I'm looking at answer, grounds of defense and

22

affirmative defense counterclaim and claim for

23

recoupment.
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1

September 27, 1993.

2

Have there been any amended pleadings?

3

MR. CLARY:

Let me just take a look at the

4.

index.of our pleadings, Your Honor, and see.

5

got three volumes of the pleading cycle so it's a

6

little difficult to keep up with here.
Are you looking at September 27, 1993, Your

7
8

we•ve

Honor?

9

THE COURT:

Yes, sir.

10

MR. CLARY:

All right, let me just take a

11

quick look and see if we have any amended.
THE COURT:

12

13

The nonsuit statute that you

filed your motion under, is what, sir?

14

MR. CLARY:

It's 8.01-380.

15

THE COURT:

I think really this is a matter

16

that ought to be argued first by Mr. Clary, since he

17

is objecting to the effect of the nonsuit, and then,

18

Mr. swedish, I'll allow you to respond.
MR. CLARY:

19

Your Honor, if I might.

This

20

does come as somewhat of a surprise, especially in

21

light of the fact that counsel has substituted in an

22

agreement that there would be no continuance of this

23

matter.
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So we assumed that the posture of the case

1
2

to be tried was the continuation of this existing

3

case.

4.

perhaps an hour to look at this matter and then to

5

come back and argue it before you.

I would ask the Court's indulgence for

6

They didn't tell us this before we heard it

7

this morning.

So, although we were prepared to go

8

to trial, we're not prepared to argue this

9

particular motion.

If I could impose upon Your

10

Honor's schedule briefly to look at this, I would

11

then like to argue the motion.
THE COURT:

12

Mr. swedish, do you wish to

13

address that request?

14

MR. SWEDISH:

15

That's fine with us, Your

Honor.
THE COURT:

16

We will go ahead and recess

17

then until.a quarter of 12:00.

18

MR. SWEDISH:

19

MR. CLARY:

Thank you, sir.

20

THE COURT:

And we'll hear argument of the

21

plaintiffs at that time.

22
23

Yes, sir.

Court stands in recess until a
quarter of 12:00.
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1

(Thereupon, Court recessed at 10:35

2

o'clock a.m. and reconvened at 10:50

3

o 1 clock a.m.)

4

THE COURT:

Mr. Clary, you may proceed.

5

MR. CLARY:

Thank you, sir.

6

Your Honor, the defendants freely

7

acknowledge that section 8.01-380 of the Code of

8

Virginia allows the plaintiffs to take a nonsuit in

9

this case, notwithstanding the fact that it may have

10

created a bunch of inconveniences for the parties

11

and disruption of the Court's docket.

12

However, Your Honor, I think it is

13

instructive to note that there are some conditions

14

on the exercise of that right.

15

First, if Your Honor will observe

16

subsection (a) of 8.01-380, one of the fundamental

17

limitations is that the motion to

18

the nonsuit be accomplished before the action has

19

been submitted to the court for a decision.

20

n~nsuit

or that

I think it's instructive as interpreted by

21

the Trout v. Commonwealth Transportation

22

Commissioners case in 1991, which is cited in the

23

notes to the code section that the Supreme Court of
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1

Virqinia has recoqnized, that this is a very

2

powerful tool in the hands of the plaintiff.

3

And that the General Assembly has

4.

conditioned its use in order to balance the interest

5

to the parties on the precise accommodation of the

6

requirements that are conditions to its exercise.

7

one of those conditions, as we talked

8

about, is that the action must not have been

9

submitted to the court for decision.

10
11

I think it's

instructive to understand exactly what that means.
The Khanna v. Dominion Bank of Northern

12

Virqinia case, which is at 377 S.E. 2d 378, a 1989

13

Virqinia Supreme Court case which, in turn, on the

14

second paqe of the decision references Moore v.

15

Moore, essentially says that what this means is when

16

the parties, by their counsel have submitted and

17

yielded the issues to the Court for decision, in

18

that particular case the manner in which the yield

19

took place was a motion for summary judqment.

20

And after the Court announced that it was

21

going to rule for one of the parties, the other

22

party made a motion for nonsuit.

23

The Supreme Court held that that was
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1

improper to grant a nonsuit in that case because, of

2

course, it would be absurd to avoid the effect of

3

the ruling after you have already submitted it, by

4.

allowing the nonsuit.

5

If we review the history of this case, I

6

think we will see that we are precisely in that

7

situation now, in fact we are even a little more

8

further advanced.

9

As Your Honor will recall, and Your Honor

10

did observe, the September 27 pleading which set

11

forth our claim for recoupment, the next pleading in

12

the Court's file, at least it's in my file, is the

13

plaintiff's-as counterclaim-defendant's answer in

14

grounds of defense and affirmative defenses, not

15

just to be counterclaim for destructive fraud but

16

also to the claim for recoupment.

17

Page three of that pleading sets forth,

18

amonq other things, that the defendant is barred

19

from recovery under the counterclaim and the claim

20

for recoupment, and that lists a variety of reasons;

21

one of which is the statute of limitations; one of

22

which is the fact that a claim for recoupment may

23

not be taken in this case; and one of which is
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1

because of the as-is clause that appeared in the

2

addendum to the purchase contract.

3

Your Honor, the claim of the statute of

4·

limitations was presented to the Court and decided

5

on June 10, 1994, before Judge Hancock, and the plea

6

of the statute of limitations was overruled.

7

In addition to that, in order to properly

8

frame the claim that the defendants were not

9

entitled to a claim of recoupment --

10
11

THE COURT:
understand.

Excuse me.

Let me make sure I

Was that by virtue of a plea in bar?

12

MR. CLARY:

It was a plea in bar, sir.

13

THE COURT:

Are you suggesting that any

14

adverse ruling by court to a plea in bar would

15

preclude someone from taking a nonsuit?
MR. CLARY:

16

Not necessarily.

I think it's

17

part of the entire picture, however, Your Honor.

18

And I think once you've reached the final posture of

19

the case, Your Honor will agree that at least a

20

portion of this case has already been submitted to

21

the trier of fact and law, and we•ve had a decision

22

on that.

23

But I think the case law does not support
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1

the proposition that a decision on a plea in bar, in

2

and of itself, would preclude the plaintiff from

3

takinq a nonsuit.

4·

THE COURT:

I wouldn't think so.

5

Would you please proceed?

6

MR. CLARY:

The second one, however, is

7

directly in line with the Khanna case.

That is that

8

in May, on May 13 I believe, of this year, 1994, the

9

plaintiffs made a motion for summary judqment as to

10

the entirety of the defendant's claim for

11

recoupment.

12

That motion for summary judqment was heard

13

by Judqe Hancock and denied on May 22, 1994.

14

Further, Your Honor, you will recall
THE COURT:

15

Excuse me.

Are you sayinq that

16

Khanna is a case that involved such a pretrial

17

motion?

18

MR. CLARY:

Yes, it did, sir.

Well, it

19

involved a motion for summary judqment, and I have

20

the case available, Your Honor.

21

THE COURT:

I would like to see it, please.

22

MR. CLARY:

Yes, sir.

23

THE COURT:

Thank you.
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1

MR. CLARY:

Would you like me to continue?

2

THE COURT:

I'd like to read this because

3
4.

5

this is really the core of your argument, isn't it?
MR. CLARY:

Actually it is not, sir,

because I think we have gone even beyond this.

6

THE COURT:

Very well.

7

MR. CLARY:

Because I think what has

8

happened here, because of the bifurcated nature of

9

these proceedings, is that at the very beginning

10

when we -- and I think it was June or July, but I

11

forget, Your Honor --

12

THE COURT:

July.

13

MR. CLARY:

But you will recall that in

14

fact the parties tried a portion of the case before

15

Your Honor; that is, the plaintiff called Dr.

16

Treichler as a witness.

17

defendants called two individuals as witnesses on

18

their behalf.

19

He testified.

The

And an issue of fact and law which was one

20

of their defenses, which was the as-is clause and

21

whether or not that barred the claim for.recoupment

22

here, was submitted to Your Honor, and Your Honor

23

made a decision.
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1

If nothing else, we have reached a stage of

2

the proceeding where they cannot, by use of this

3

mechanism, a voluntary nonsuit, avoid the impact of

4.

the Court's decision having already tried the issue.

5

Admittedly, there are other matters yet to

6

be decided by the Court, but this vehicle, this

7

tactical vehicle, does not meet the requirements set

8

out in the code when the trier of fact and law has

9

already received the evidence and made a decision.

10

11

THE COURT:

Thank you, sir.

Let me read

this case very quickly, if I may.

12

MR. CLARY:

Yes, sir.

13

THE COURT:

Mr. Clary, let me ask you this

14

and maybe you can shortcut my reading of this case.

15

Did Khanna relate to a situation where a

16

motion for summary judgment had been furnished to

17

the Court and the whole issue was whether or not

18

that decision had been submitted, and a nonsuit

19

might be taken, as distinguished from a motion for

20

summary judgment decided against one of the parties

21

and then subsequently a nonsuit taken?

22
23

MR. CLARY:

My understanding of the

sequence, Your Honor, is that actually the motion
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'·1

2

for nonsuit occurred while the Court was considering
the motion for summary judgment.

3

The Court then announced apparently in open

4.

Court its ruling as to what it was going to do and

5

then denied it.

6

but then that was it.

I've forgotten the specific case,

7

THE COURT:

8

Mr. Swedish, go ahead and argue, if you

9

I understand.

would, sir.

10

MR. SWEDISH:

Your Honor, if I understand

11

that case -- and I don't have it with me and I just

12

didn't read it recently -- but my understanding of

13

that case was the Court would not allow a nonsuit

14

·before the Court came down with a decision on that

15

summary judgment motion.

16

subsequent nonsuits.

17

That didn't preclude

And we all know the main reason for a

18

nonsuit, and it's stated in all the Virginia cases,

19

and the classic reason is for when the plaintiff's

20

case is not going well, we have an absolute right to

21

an nonsuit.

22
23

And that's what the situation is right
here.

Section 8.01-380 gives the main limitations.
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1

The main limitation is that they have a

2

counterclaim.
The statute is in derogation of the common

3
4.

law.

It used to be you always had a right to a

5

nonsuit.

6

invented counterclaims, they said:

7

this.

a
9

Then when the Virginia General Assembly
let's look at

Now prior to counterclaims, set-offs and
recoupment was the way things went.

That's how a

10

defendant would present their case to recoup, and it

11

was a defense.

12

But then they invented counterclaims and

13

then the General Assembly went and they changed the

14

nonsuit statute, or they added a nonsuit statute,

15

put a limitation in there, and said you can't do it

16

if there's a counterclaim.

17

And that's what they are talking about

18

right here.

19

difference between counterclaim and recoupment,

20

Section 8.01-422.
THE COURT:

21
22

They are recognizing -- and there is a

was that the issue that Mr.

Clary has framed for his argument?
MR. SWEDISH:

23

Well, he says that because
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1

there has been a summary judqment and it has already

2

been ruled on by Court, that that should preclude

3

everythinq.

4.

And if that's the only arqument, I would

5

say to Your Honor that throughout the course of any

6

litiqation, there is always to have pleas in bar and

7

summary judgment motions.

8

THE COURT:

9

argument, isn't it?

10

MR. CLARY:

11

First, the motion for summary judqment,

12

unlike pleas in bars which deals with a specific

13

issue of defense, would dispose of the entirety of

14

our claim.

15

Well, Mr. Clary, that is your

The argument is two-fold.

Secondly, and I think perhaps the more

16

important thrust of the arqument, is that Your Honor

17

has already tried a part of. the case.

18

back and seek to avoid the consequences of the

19

trial.
THE COURT:

20

21

You can't qo

Those are the only bases for

which you oppose?

22

MR. CLARY:

23

MR. SWEDISH:

1S6

Yes, absolutely.
Your Honor that was a very
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1

narrow issue, the as-is clause.

2

dispositive of the whole case.

3

presented evidence on the breach of contract.

4·

they have not presented evidence on their recoupment

5

claim.

6

That would not be
We have not
And

That would be like five weeks before trial

7

brinqinq in a summary judqment motion and Your Honor

8

makes an adverse rulinq.

9

not say, and I donit think the General Assembly, and

The nonsuit statute does

10

I don't believe in that case or to anyone's

11

attention, that because there is an adverse rulinq

12

in the past on any type of motion, that that would

13

preclude the plaintiff from takinq their absolute

14

riqht to a nonsuit.

15

I think what that case was sayinq was

16

durinq the pendency of the judqe•s decision, the

17

court's decision on the summary judqment motion, you

18

can't take a nonsuit and try to avoid the

19

consequences.

20

Remember, this was somethinq, even thouqh

21

the plaintiff had an adverse rulinq on it, we didn't

22

lose our case.

23

in that case is you can't avoid the judqe•s decision
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1

in the summary judgment.

2

THE COURT:

Mr. Swedish, qo ahead and arque

3

the second question.

4.

framed it.
MR. SWEDISH:

5

6

That the recoupment is the

counterclaim.

7

THE COURT:

8

MR. SWEDISH:

9

I think Mr. Clary has not

Yes, sir.
Your Honor, all throughout

Virginia law history there is a recognition that

10

recoupment and counterclaim are two different

11

things.

12

And even throughout the history of this

13

case it's been recognized that recoupment and

14

counterclaim are two different thinqs, and I don't

15

think that anybody can deny that.

16

Section 8.01-422, the statutory recoupment

17

section: I mean they have a section in the Virginia

18

Code on counterclaims, and they have a section in

19

the Virginia Code for recoupment, and they call that

20

"pleading equitable defenses".
THE COURT:

21

Let me ask you this:

in a

22

recoupment claim, can the defendant recover more

23

than the damages that are sought by the plaintiff?
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MR. SWEDISH:

1

In statutory recoupment that

2

is the case, but it lives and dies by the

3

plaintiff's cause of action.

4.

the plaintiff's cause of action is not a

5

counterclaim and is not recoqnized as a

6

counterclaim.

7

It lives and dies by

The statute of limitations does not. apply

8

to recoupment for that reason only.

9

defense; recoqnized as a defense; lives and dies

10

It is a

with the plaintiff's cause of action.

11

If the plaintiffs never brinq the cause of

12

action, they have no cause of action.

13

cause of action; forever, and ever, and ever, they

14

have that defense.

15

this is recoqnized as; because if they wanted to

16

brinq a counterclaim, they should brinq a

17

counterclaim.

18

We brinq the

It is a defense, and that's what

And the nonsuit statute specifically states

19

"counterclaims".

20

is a statute in deroqation of the common law; it has

21

to be strictly construed.

22

Assembly wanted recoupments to be involved also,

23

they would say recoupments.

1B9

It doesn't say recoupments.

This

And if the General
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1

My next argument very quickly is

2

THE COURT:

3

Well, before you get to your

next argument, let me ask you this.

4.

MR. SWEDISH:

5

THE COURT:

Yes, sir.
What is the functional

6

difference then between a recoupment and a

7

counterclaim.

8

you'll understand the frame of reference that I've

9

asked the question:

For example, and let me state so

the law often does not look at

10

or will disregard what label parties put on

11

something, if indeed it really amounts to something

12

else;if there is no substantive difference.

13

And it seems to me, and quite candidly, I'm

14

not that familiar with 8.01-422, but it would seem

15

to me that if you can recover just as much as you

16

could recover under a counterclaim, they amounts to

17

the same thing.

18

MR. CLARY:

Your Honor, unless there is

19

something else that distinguishes recoupment from a

20

counterclaim.

21

MR. SWEDISH:

Your Honor, a counterclaim is

22

a cause of action that exists on its own.

23

on its own; has a life of its own.
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1

defense.

2

of action.

3

It lives and dies by the plaintiff's cause

Without the plaintiff's cause of action, it

4.

does not exist.

5

and it is recoqnized all throuqhout Virqinia law as

6

somethinq very different because they call it "an

7

equitable defense".

8

THE COURT:

9
10

And it is recoqnized by Burke's,

Do you have some authorities

that I can look at to confirm that proposition?
MR. SWEDISH:

I would like to also focus on

11

the fact that the defendants did nonsuit their

12

counterclaim.

13

"we nonsuit our counterclaim".

14

And that order of June 10 states:

If you look throuqh their pleadinqs and

15

their affirmative defenses, they have another claim

16

for recoupment in their affirmative defenses.

17

Then you qet to the section where they say

18

"if we have a counterclaim and a claim for

19

recoupment"

20

as a claim for recoupment: it's called plea of

21

recoupment.

22
23

and by the way there is no such thing

All the way throuqh Virqinia law it's
called a plea of recoupment and that's exactly what
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1

it is.

It's a plea to put the plaintiffs on notice·

2

of the true nature of their defense.

3

the authority on that but I just wanted to put this

4.

into perspective.

I'll get to

They nonsuited their counterclaim.

5

6

all it says:

7

they are recognizing the difference between their

8

recoupment and their counterclaim.

9

nonsuit statute says:

10

"We nonsuit our counterclaim".

That's
Again,

And again, the

"absolute right to nonsuit,

except when you have a counterclaim".

11

I have the transcript here of Judge

12

Hancock.

13

was based upon the fact that recoupment is different

14

from a counterclaim.

15

limitations involved.

16

of recoupment".

17

recoupment.

18

Basically, in the plea in bar, his ruling

There is no statute of
And he called it "the defense

He called it the defense of

In the order it also states that because

19

recoupment arises out of -- and you can look at the

20

exact wording in the June 10, in another order by

21

Judge Hancock, and I have that with me right here.

22

I think there are two June 10 orders.

23

But again it states that recoupment arises
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1

out of the plaintiff's cause of action.

2

all these things that would apply to a counterclaim

3

just do not apply.
THE COURT:

4.

That's why

Just let me ask you this.

Is

5

there any doubt in your mind -- and Mr. Clary,

6

obviously, may address this -- that this plea of

7

recoupment or claim of recoupment, whatever it is,

8

is filed pursuant to 8.01-422?

9

MR. SWEDISH:

Well, there is a question as

10

to that also.

It's filed twice.

11

statutory recoupment in that pleading and I would

12

think there is common law recoupment in it.

13

tried to cover everything.
THE COURT:

14

I believe it's

He

The latter, if I understand you

15

correctly, you suggest is limited to the amount the

16

plaintiff would otherwise recover.
MR. SWEDISH:

17

That's correct.

And that's

18

the only difference.

19

the fact.

20

it's just the Virginia Code is saying that:

21

you know we're going to allow you to do this in

22

these particular situations.

23

need the statute of limitations.

193

Again, both of them recognize

Both of them are called recoupment, and
hey,

But again, you don't
You don't need a
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1

lot of other things.

2

There is a case: City of Hopewell v.

3

Codger, and that's the Codger case.

4.

spoke about the plaintiff's absolute right to a

5

nonsuit except in a situation where there is a

6

counterclaim.

7

Now that case

And the defendant was arguing and appealed

8

the issue that the nonsuit should not have been

9

granted because they had a counterclaim.

10

didn't call it a counterclaim.

11

counterclaim.

12

They

They had a

They had a claim for, basically what I

13

believe if you read it, it's a recoupment claim.

14

They didn't call it recoupment but they were asking

15

for attorney fees and recovery of this and recovery

16

of that.

17

But that's basically what a recoupment is,

18

to try to defend against the plaintiff's cause of

19

action by saying:

20

say we owe you.

21

we don't owe you as much as you

So it's basically affirming the plaintiff's

22

cause of action in the case but saying we're not

23

going to give you as much as you're asking for
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1

because this is our defense.

2

that if this is an affirmative defense, hey, you

3

know you still have a right to a nonsuit.

4

THE COURT:

Is it your contention that

5

reco~pment,

6

plaintiff's cause of action?

7

And the Court said

in effect, affirms the validity of the

MR. SWEDISH:

Recoupment does affirm the

8

validity and there is a case on point on that also.

9

That's C-4 Media Cable South.

10

In re:

bankruptcy case; Eastern District of Virginia, 1992.

11

THE COURT:

12

MR. SWEDISH:

What was the cite?
It is 150 Bankruptcy, 374,

13

Eastern District Virginia, 1992.

14

says in a nutshell:

15

of plaintiff's claim.

16

It's a

And that basically

recoupment presupposes validity

Your Honor, basically what they are asking

17

you today is to make a statement that a counterclaim

18

and a recoupment are one and the same thing.

19

That being the case, they ouqht to be bound

20

by the statute of limitations and everything else

21

that a counterclaim must rely on •. And all

22

throughout the history of this case they have been

23

arguing that:

195
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1

don't have counterclaim.

2

THE COURT:

3

Mr. Clary.

4.

MR. CLARY:

Thank you, sir.

I think the parties are

5

struggling with labels that we're trying to put on

6

various things:

7

cross-claims.

8

Legislature intended by the limitations --

counterclaims, third-party claims,
In order to figure out what the

THE COURT:

9

Let me interrupt you and ask

10

you this question, sir, in terms of labels that you

11

were putting on.

12

MR. CLARY:

All right.

13

THE COURT:

When you have a claim of

14

recoupment, are you advancing a claim for statutory

15

or common law recoupment?

16

MR. CLARY:

Statutory.

17

THE COURT:

So you are going into 8.01-

19

MR. CLARY:

Yes.

20

THE COURT:

It seems to me that the logic

18

422?

21

of at

22

Legislature wished then to add recoupment, which

23

they have designated as

l~ast

·196

the statutory setup is that had the

something~aarate
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1

from a counterclaim, they would have referred to it

2

in 8.01-380, had they wished to make that a

3

condition.

4-

MR. CLARY:

I think that is an entirely

5

plausible interpretation, Your Honor.

6

hand, as Your Honor was

7

8
9

THE COURT:

on the other

It miqht also be the reason you

didn't arque that initially, too.
MR. CLARY:

Yes, sir.

on the other hand,

10

as Your Honor was struqglinq to qrapple with what is

11

the functional difference between the two, and was

12

the General Assembly simply -tryinq to shorthand what

13

it was tryinq-to address? which was a substantive

14

balancinq of what happens when adverse parties come

15

into a Court of law and have opposing claims.

16

And I submit that that interpretation is

17

equally as plausible as the first which is exclusius

18

zuno and exclusius alterus (phonetic), the other

19

concept that Your Honor is referring to.

20

But it would seem to me that in this

21

instance, where maybe we have neither fish nor fowl,

22

we have. a situation where because of the statute,

23

indeed the claim of recoupment takes on all of the
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1

trappings of an independent action which does not

2

endorse or agree to the correctness of the

3

plaintiff's claim but simply says:

4.

then we've got a claim that far exceeds it.

5

if it's true

And, independently, Your Honor, because the

6

statute has modified the manner in which recoupment

7

was viewed in the past only as a defense, now we

8

have a claim given the sword of the statute that may

9

exceed, and in this case is pleaded to exceed, the

10
11

claim of the plaintiff.
THE COURT:

Do you agree with the

12

characterization Mr. swedish has made that

13

previously before Judge Hancock your clients have

14

essentially made the argument the statute of

15

limitations does not apply because this is a plea of

16

claim of recoupment, as distinguished from a

17

counterclaim?

18

MR. CLARY:

I think that's an accurate

19

statement.

20

Court might view this as creating an estoppel by

21

virtue of argument, that also before Judge Hancock

22

our opponents, Mr. Rosen, attempted to argue that

23

the recoupment claim was essentially a counterclaim.
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1

so, to the extent that there is estoppel -THE COURT:

2

Well, except the difference is

3

that apparently you prevailed.

4.

benefit of the argument.
MR. CLARY:

5

So you got the

Yes, sir, that's true.

But

6

aqain I don't think this distracts from the

7

fundamental arqument that we have, which is we tried

8

the case.
THE COURT:

9

I understand your point of

10

view.

But it's interestinq the way this arqument

11

unfolded because I initially thouqht that the issue

12

would come down to this recoupment issue.
You didn't explicitly refer to it and,

13

14

after looking at the statute again, I think it

15

requires me to evaluate it even if it weren't

16

raised.

17

address it.

That's the reason I asked Mr. swedish to

18

MR. CLARY:

Yes, sir.

19

THE COURT:

I am persuaded that Mr. swedish

20

is correct in terms of the arqument that he makes

21

with respect to 8.01-380(c), not comprehending

22

recoupment.

23

Additionally, it seems to me that the
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1

language in s.o1-380(a), which indicates when the

2

time limit occurs for the submission of a matter to

3

the Court, the key language in the context of this

4.

case is:

5

the Court for decision.

6

or before the action has been submitted to

Now that does not indicate, it seems to me,

7

before some part of it has been submitted to the

8

Court for decision.

9

really addresses the summary judgment situation.

10

You might have, for instance, a partial

And indeed,

I

suppose that

11

summary judgment that was granted, and it certainly

12

wouldn't dispose of the entire case, and yet a

13

nonsuit might be taken at a later time.

14

Accordingly, I will allow the nonsuit,

15

without trial of the counterclaim or claim of

16

recoupment.

17

MR. CLARY:

Thank you, Your Honor.

18

MR. SWEDISH:

19

THE COURT:

Thank you, Your Honor.
Let me just say first for

20

purposes of the record, the other thing with respect

21

to recoupment is, indeed, the point that I framed in

22

my question to you.

23

It seems to me that the General Assembly
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1

would have indicated recoupment, if they had they

2

intended to make that requirement.

3

Thank you.

4·

Will you all prepare an order today and

5

submit it to the Clerk before you leave the

6

courthouse.

7

MR. CLARY:

Yes, sir.

8
9

10
11
12

(Thereupon, at 12:20 o'clock p.m., the

13

hearinq in the above-entitled matter

14

was concluded.)

15

16
17
18
19

20
21
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V I R G I N I A:
IN THE CIRCUIT COURT FOR FAIRFAX COUNTY
DOCTOR'S BUILDING PARTNERSHIP,
Plaintiff

v.

AT LAW NO. 12·5841

JAMES BREMER, et al.,
i

I

Defendant

I,,i

0 R

tl

D·E R

l1

I!

:t

Ij
I:

THIS CAUSE CAME ON FOR TRIAL on July 13, 1994, having previously

II

matured and being docketed for same, and upon the direction of the Court and

I'II

the agreement of the parties, the Court first heard evidence involving the

I'
II

II
L
I.t:

,I

interpretation of the parties' contract of July, 1983, for the _sale of real
property improvements, to-wit:

The Purchase Agreement, dated July 9, 1983,

iI

"
and executed by the parties on July 22, 19a3 (hereinafter "the Purchase

ij

Agreement"), and the Addendum to Purchase Agreement, also executed by the

Ii

ii
1!
j!

II
I:

:!

'
I

j
I;

parties on July 22, 1983 (hereinafter "The Addendum"), both documents being, ,
together Exhibit 1 to the Defendants' Answer, Grounds of Defense and
Affirmative Defenses, Counterclaim and Claim for Recoupment.
Accordingly, on the first day, and as part of the trial of this case,
each of the parties presented the testimony of their witnesses, introduced

I'

ii

Ii

I
I

,,

their exhibits, made their arguments, and the Defendants submitted their
brief, on matters involving the interpretation of their aforesaid contract.
The Court heard the testimony ore tenus, received the evidence, and
considered the arguments and brief of counsel; and
IT APPEARING that the contract should be interpreted in accordance

II.I

with the ruling made by the Court from the Bench, as recorded in the attach-

iI

ed transcript; therefore it is

II

/

II
i

II

I!I
I

000675

i

II

II

"ii
II

I!

!I

II

!I

ADJUDGED and ORDERED that the said ruling is incorporated in this
Order.
ENTERED this the

day Of

~~~.L

I•

Ii

lI
Ii

,I
IS: BUT OBJECT AS TO THE FAILURE TO
Court's ruling on Plaintiff's Motion to non-suit:

I

I
SEEN AND OBJECTED TO:

I

I

I.
I!

CHARLES W. SLOAN, ESQUIRE
SLOAN AND SWEDISH
107 Pleasant Street, NW
Vienna, VA 22180
(703) 938-2944
Counsel for Plaintiff

I
I

I
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I R G I R I A:

IN THE CIRCUIT COURT OP PAIRPAX COUNTY
DOCTOR'S BUILDING PARTNERSHIP,

)

Plaintiff

)

v.
JAMES

)

BREMER ET AL. I

At Law No. 125841

)

Defendant

)

ORDER

This cause came to be heard on october 31, 1994, on the
plaintiff's motion for a nonsuit pursuant to Section 8.01-380 of
the Virginia Code;
AND IT APPEARING TO THE COURT upon consideration that the
defendants• claim for recoupment is not a counterclaim under that
section, and it accordingly APPEARING TO THE COURT that the
motion is proper and should be granted; it is hereby
ADJUDGED and ORDERED that the matter is nonsuited without
prejudice.
THIS ORDER IS FINAL.
Entered this :!!/day of January, 1995.

ENDORSEMENT OF THIS ORDER BY COUNSEL OF RECORD IS HEREBY WAIVED
BY THE COURT PURSUANT TO RULE 1: 13 OF THE RULES OF THE SUPREME
COURT OF VI~GJ~~ A COPY OF THIS ORDER HAS BEEN MAILED TO
COUNSEL THIS~ DAY OF JANUARY, 1995.

000688

The Appellants' assignments of error:

a. ·

The Circuit Court erred in granting Doctors Building

Partnership a nonsuit over James Bremer et al.'s objection, in the face of the latter's
recoupment claim, which claim could not thereafter remain for independent adjudication
by the. Court.

b.

The Circuit Court, having bifurcated the trial, erred in

granting Doctors Building Partnership a nonsuit subsequent to the separate trial and
submission of the entirety of the first bifurcated matter, and the Court's judgment thereon
adverse to the Partnership.

c.

The Circuit Court, having bifurcated the- trial, erred in

granting Doctors Building Partnership a nonsuit in violation of extra-statutory common-law
principles which prohibit a plaintiff from taking a nonsuit if, by so doing, it allows the
plaintiff an advantage, and serves to prejudice or oppress the defendant, or deprives the
defendant of any just defense.
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PURCHASE AGREEMENT

,...,,.,.-day
this k

-

1

THIS AGREEMENT, made

of June 1983, by and

t/

between DOCTORS BUILDING PARTNERSHIP, a Virginia general partnership
(hereinafter referred to as "Seller"), NEEL J. PRICE, HOWARD P. TREICHLER,
ED~ARD

R. KOLVERIED, P.A. MONEY PURCHASE PENSION PLAN and

PENSION TRUST (hereinafter referred to as "Landowner") and CASTLE WAY
ASSOCIATES PARTNERSHIP (hereinafter referred to as "Purchaser").

WITNES E
1.

~

Premises:

~-~Wfl'l

Xagrees

The Selle

.id'i'

to sell and convey, and the

Purchaser agrees to purchase certain Property consisting of Land and
Improvements, situs ted in the State of Virginia and described on Schedule A
(hereinafter referred to as the "Property'') under the terms of this Agreement.
2.

Purchase Price:

The purchase price for the Improvements is

Four Hundred Eighty Thousand Dollars ($480,000.00). The Purchase Price shall
be payable as follows:
(a)

The Purchaser shall pay to the Seller a deposit of Ten
Thousand Dollars

($~_P,O.OO.OO),··

which the Seller shall

placed in an interest bearing account:

This account,

including all accrued interest, shall together constitute
the "deposit" for purposes of this Agreement.
(b)

The Purchaser shall make a further down payment at the
Sett1ement of Fifty Thousand Dollars ($50,000.00).

(c)

At Settlement, the Purchaser shall provide the Seller with
a Note equal to the difference between the (i} the
purchase price of Four Hundred Eighty Thousand Dollars
($480,000.00) and (ii) the deposit plus the rlown payment.
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.... '
The Note shall bear interest at the rate of nine

p~rcent

·(9%) per year on the unpaid baJance, and shall be payable

in one hundred nineteen (119) installments of interest and
principal based on a thirty (30} year amortization
schedule, such payment to begin one month from the date
of settlement; all remaining principal and any accrued

interest shall be payable ten (10) years from the date of
settlement. The note shall be secured by a Deed of Trust
on the Property, but shall be subordinated to any Deed of
Trust securing financing to enable the Purchaser to
exercise the option to purchase provided in paragraph 3 of
this Agreement.

The Note

time without penalty and

3.

shall-~e pre~yable at a~ . _ ~~'pv

shall~..- ;>J-~

r.

Ground Lease and Purchase of Real Prooertv: The Purchaser

agrees to lease (and the

Landow~er

agrees to let to the Purchaser) the Land on

the same .terms and conditions as are now provided in the ]ease between the
Landowner and the Seller, but amended as follows:

(a)

~

.

Purchaser shall pay Ten Thousand Dollars ($10,000.00) per_.....
year beginning as of the SetUement date, for the term of
the lease period. Such

amou~t

shaD be pro-rated for any

period less than one year during such period of occupancy

,_,.-

.,.,.r::;:.---...-.:and use of the Land. This Jease and option to purchase
shall
(b)

be~y the Purchaser. ~~ ~

Purchaser shall have the sole and exclu(/,e option to

purchase the Land from the Landowner, and Landowner
agrees to convey the Land to the Purchaser for the
b

-2-

207

ItA"~[··-:
r~~~".J

purchase price of One Hundred Forty Thousand I?o11ars
($1~0,000.00),

which option shall be exercisable in writing

delivered to the Landowner no later than five (5) years
from the date of Settlement.
(c)

Beginning five (5) years from Settlement, but before ten·
(10) years from the Settlement Date, Purchaser agrees to

purchase and Landowner agrees to sell, the Land for the
price of One hundred Sixty Thousand Dollars ($160,000.00)
unless the Purchaser shall have previously exerecised its
option under subparagraph (b) of this paragraph.
(d)

The terms of purchase shall be as provided in paragraphs
seven through eleven inclusive of this Agreement.

4.

Inspection and Survey Rights:

The Purchaser, its agents and

representatives shan have the right of access to the Premises during normal
business hours prior to sett1ement for the purpose of making surveys, inspections
or other testing procedures provided that such efforts will not materia11y damage
the property, and Purchaser agrees to indemnify and hold harmless the Seller
from any and all damages resulting from such activities.
5.

Settlement: Upon the later of thirty (30) days of acceptance of

this Agreement or two (2) business days after a

rep~rt

on title satisfactory to the

Purchaser can be secured, which shall be promptly ordered by the Purchaser, the
Seller and the Purchaser shall make full settlement in accordance with the terms
hereof; provided, however, that if settlement is not held on or before September
1, 1983, this Contract shall be void and Purchaser's deposit returned.
6.

Risk of Loss: Prior to the settlement, the risk of loss, damage

or destruction of the Premises by fire or other casualty or for any reason

208
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whatsoever shall be on the Seller.
)

If any eminent domain proceeding. shalJ

commence that materially affects the value of the Premises, the same shall be
at Seller's sole risk. If any of the aforesaid events occurs, Purchaser shall be
relieved of any further liability hereunder and the deposit shall be returned to it.
7.
Seller

an~

Adjustments:

The following items shal1 be adjusted by the

Purchaser and shall be prorated on a per diem basis as of the date of

closing:
(a)

That portion of the real estate taxes and other charges

included in the real estate tax bill for the fiscal year in which closing occurs.
Interest or penalties payable to taxing authorities by reason of late payments, if
any, existing prior to closing shal1 be Seller's obligation.
(b)

Premiums on existing transferable insurance policies or

renewals of those expiring prior to the delivery of the deed.
(c)

Water, sewer, gas, electric and other utility charges

which are Seller's obligation to pay, which allocation shall be based upon a
reading of meters, if any. If there is no such meter or if the bill for any of the
foregoing has not been issued prior to the date of closing, the charges therefor
shall be adjusted at the date of closing on the basis of the charges of the prior
period for which such bills were issued, and shall be· further adjusted between the
parties when the bills for the correct period are issued.
8.

Warranties and Representations: Seller and Landowner make

the following representations and warranties, all of which SeDer and Landowner
warrant and represent are true as of the date hereof and shall be true as of the
date of closing, and each and aU of which shaD survive the delivery of any deed
and not be merged therein:
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(a)

That the Property are owned_, beneficialJy and of

~ecord

by Seller and Landowner.
(b)

The existing building and uses are in conformance with all

laws, ordinances and regulations. All licenses and permits necessary or required
under the applicable laws, ordinances, rules and regulations of the State of
Virginia, Fairfax County, for the current occupancy and use of the buildings and
other facilities of the Property have been obtained and paid for by Seller, will
currently be in effect and valid on the date of settlement, and if permitted by
local law, will at the ·time of settlement hereunder be endorsed over to
Purchaser without payment

there~or,

which endorsements will have the approval

of all necessary governmental or quasi-governmental agencies.
(c)

That no assessments for public improvements have been

made against the Property which remain unpaid.
(d)

That there are no judgments or decrees of any kind

against Seller or Landowner unpaid or unsatisfied of record in any court or. any
pending litigation which would affect the Property; and there are no due and
unpaid income or property taxes of Seller or Landowner which constitute a lien
against the Property.
(e) . That the Seller and Landowner have no knowledge of any
pending or threatened assessment or condition of _eminent domain proceedings
which would affect the Premises, or any part thereof.
(f)

That Seller and Landowner have received no violation or

notice of violation and to the best of Seller's knowledge, there exists no violation
or notice of violation of law, of municipal or other governmental ordinances,
order, rules, regulations or requirements against or affecting the Property or any
part thereof ("Violations"). In the event of the existence of any Violations, they
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shall be complied with by the Seller and Landowner, and shall not be an objf!Ction
to title, provided the ·Seller shall deposit in escrow with the title insurance
company a sum in an amount reasonably satisfactory to Purchaser to perform the
work and provide the materials necessary to remove any such Violations and shall
agree to remove any such Violations within sixty (60) days following the date of
settlement.
(g)

That following closing there shall be no deed of trust or

mortgage shall encumber the Property other than that Deed of Trust securing
the pilrchase money mortgage referred to at paragraph 2(c) of this Agreement.

9.

D~uments

To Be Delivered at Settlement:

Seller shall execute and deliver at Settlement a duly executed
and acknowledged general warranty deed in recordable form with all required
documentary transfer and recording tax stamps a !fixed so as to convey to the
Purchaser the fee simple title to the Property, free of aU mortgages, liens, title
defects and encumbrances except as herein stated and all transferable permits
and

licenses, a11 certificates of occupancy or equivalent governmental

instruments required for using the Property. Seller shall pay all Grantor's taxes
or

st•mps~.

·Mortgage insurance premiums, title search costs and aU· other

·recordation charges, transfer and other ··tues which ·maY. be payable in
c~n~e~tion

with the conveyance of the . Property

s~all

be borne equally by the

Purchaser and the Seller (or the Landowner), provided that if the title report
indicates that the Seller cannot convey merchantable title, in the opinion of the
Purchaser, such report shal1 be delivered to the Seller and all costs of its
preparation shall be borne by the Seller. Each party shall bear his own legal fees
and expenses.
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10.

~

Assignment of Agreement: Purchaser shall not have the right

to assign this Agreeme~t to any person or other legal entity without the consent
of the Seller.
11.

Title:

Title to· the Premises shall be good and

merchantabl~,

subject only to liens, covenants, restrictions and easements of record.
12.

Failure of Purchaser To Perform: In the event Purchaser stialJ

default hereunder, the Seller, as its sole and exclusive remedy, shall be entitled

parties hereto shaD be relieved of any further liability hereunder.
13.

Notices. Any notices hereunder shall be in writing and shall be

given by mailing the same by registered or certified mail to the following:

Seller:
Doctors Building Partnership
6319 Castle Place
Falls Church, VA 22044
Purchaser:
Lewis F. Schrensky
8100 Buckspark Lane East
Potomac, MD 20854
OWNER:
Neel J. Price, Howard P. Treichler,
Edward R. Kolvereid, P.A.
Pension Trust
6319 Castle Place
Falls Church, VA 22044
with copy to:
James Bremer, Esquire
Friedlander, Misler, Friedlander,
Sloan & Herz
110117th Street, N.W., Suite 1205
Washington, D.c. 20036
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14.

Entire Understanding, Etc.: This Agreement contains the

~inal

and entire understanding of the parties hereto, anything verbal or written prior

in time to the eontrary notwithstanding. This Agreement shall be binding upon
and inure to the benefit of the legal representatives, successors in interest and

assigns of the parties hereto.
15.

Construction: This Agreement shall be governed by and con-

strued in accordance with the laws of the Commonwealth of Virginia.
16.

Acceptance by Seller: 'Ibis Agreement shall be null and void

unles a copy executed~ Seller ls returned to Purchaser on o~ before 5:09~ P.M~" :- .¥<·-V""_j

E.S.T., July 1,1983.

/ICC4j·'fr-··~ 1:~~ (L..(. C:r~~·ac. ;;ft"f~' ·"JJ:~

IN WITNESS WHEREOF, the parties hereto have hereunto set their

hands and seals to this Agreement

,, .. )'( ~ '-

this~-

;:--

day of

..

/('"1 . ~

&/

WITNESS:

-

[......,"'-"'--:-

, 1983.

SELLER:

By:

GENERAL PARTNER
PURCHASER:

By:

CJ/: ~ . ~_.:..-

.....£<>
l7ERAL PARTNER
\.."

LANDOWNER:

By:
TRUSTEE
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PURCHASE AGREEMENT
THIS AGREEMENT, made this CJ f'!:.

day of July, 1983, by and

between DOCTORS BUILDING .PARTNERSHIP, a Commonwealth of Virginia
general partnership (hereinafter referred to as "Seller11), NEEL J. PRICE,
HOWARD P. TREICHLER, EDWARD R. KOLVERIED, P.A. MONEY PURCHASE
PENSION PLAN and PENSION TRUST (hereinafter referred to as "Landowner")
and CASTLE WAY PARTNERSHIP, a Commonwealth of Virginia general partner-

ship (hereinafter referred to as "Purchaser").

WITNESSETH:
1.

Premises: The Seller and Landowner agree to lease, sell and

convey, and the Purchaser agrees to purchase certain Property consisting of
Land and Improvements, situated in the Commonwealth of Virginia and described
on Schedule A (hereinafter referred to as the "Property") under the terms of this
Agreement.
2.

Purchase Price: 'lbe purchase price for the Improvements is

Five Hundred Thousand Dollars ($500,000.00).

The Purchase Price shall be

payable as follows:
(a)

The Purchaser shall pay to the SelJer a deposit of Ten
Thousand Dollars ($!"0,000.00), which the Seller shall place
.·

in an interest bearing account. This account, including all
accrued interest, shall together constitute the "deposit"
for purposes of this Agreement.
(b)

The Purchaser shall make a further down payment at the
Settlement of Fifty Thousand Dollars ($50,000.00).
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(c)

At Settlement, the Purchaser shall provide the Seller with
a Note equal to the difference between the (i) the
purchase price

of Five

Hundred

Thousand

Dollars

($500,000.00) and (ii) the deposit plus the down payment.

The Note shall bear interest at the rate of nine percent
(9%) per year on the unpaid balance, and shall be payable

in one hundred nineteen (119) installments of interest and
principal based on a thirty (30) year amortization
·schedule, such payment to begin one month from the date
of settlement; all remaining principal and any accrued
interest shall be payable ten (10) years from the date of
settlement. The note shall be secured by a first Deed of
Trust on the Property.

Said Deed of Trust and Note

include the following terms:
(i)

The lien of this Deed of Trust shall, at the request
of the Purchaser, be subordinated to the lien of one
or more loans made for the sole

purp~e

of

purchasing the land, as provided in paragraph 3, in
an amount not to exceed the purchase price of the

land.
(ii)

The prior Deed of Trust shall provide that the
noteholder secured thereby must give notice of any
default thereunder to the Sellers thirty (30) days
prior to accelerating the loan or instituting foreclosure proceedings.
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.
(iii)

The Deed of Trust may not be assumed nor may
any beneficial interest in the improvements or in
the partnership or in the land lease be assigned or
transferred without the express written consent of
the holders, which consent shall not be unreasonably withheld. If the Deed of Trust is assumed, the
interest rate shall be the greater of nine percent
(9CJ6) or one and one-half percent (1-1/296) less than

;

:.i.\

the prime rate then being charged by the National
Bank of Washington to its most creditworthy commercia! customers.

.,

:

(iv)

The Deed of Trust shall provide that an all-risk fire
and casualty policy shall be maintained on the

improvements in a minimum amount equal to the
loan amount; such policy shall name the Sellers as
an insured thereunder and the Purchaser shall
provide proof that said policy has been renewed
annually at least ten (10) days prior to the renewal

....

date.
(v)

The Deed of Trust shall provide that all real estate
taxes on both land and improvements shall be paid
by the Purchaser and that satisfactory proof of
payment be provided to Sellers within ten (10) days
of the due. date of each tax installment.

-3-

216

(vi)

The Deed of Trust and Note shall provide for a late
payment penalty of five percent (5%) on any payment received more than ten (10) days after its due
date.

(vii)

The Note may be prepaid at any time after the
first five (5) years witho~~ penalty. There shall be
. -·"'
11\
J'.f". /) I •. "-'
~ ,. a penalty ~the amount of three percent (3%) of
the original mortgage amount if the note is prepaid
at. ~Y time during the five-year period beginning
on,,:lhe settlement date.

3.

Ground Lease and Purchase of Real Property: The Purchaser

agrees to lease (and the Landowner agrees to let to the Purchaser) the Land on
the terms and conditions as are provided in the lease agreement attached hereto
as Exhibit C.
(a)

During the· term of the aforesaid _Lease, Purc!haser shall
have the sole and exclusive option to purchase the Land
from the Landowner, and Landowner agrees to convey the
Land to the Purchaser for the purchase price of One
Hundred Twenty Thousand Dollars {$J20,000.00),
option shall

b~.

which'~

exercisable on ninety .days• written notice

to the Landowner.
(b)

On or before ten (10)

y~s

from the Settlement Date,

Purchaser agrees to purchase, and Landowner agrees to
~11,

the Land for the price of One Hundred Twenty

Thousand UoiJars ($120,000.00), unless the Purchaser shall
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have previously exercised its option under subparagraph
(b) of this paragraph. The purchase price shall be paid in
cash on settlement.
(c)

The terms of purchase shall be as provided in paragraphs 7
through 11 inclusive of this Agreement.

(d)

The lease and option to purchase shall be assignable or a
sublease given thereunder with the consent of the
Landowner, which consent shall not be unreasonably with-

4.

Inspection and Sur'Ve! Rights: 'lbe Purchaser, its agents and

representatives shall have the right of access to the Premises during normal
business hours prior to settlement for the purpose of making surveys, inspections
or other testing procedures provided that such efforts will not materially damage
the property, and Purchaser agrees to indemnify and hold harmless the Seller
from any and all damages resulting from such activities. :
5.

Settlement: Upon the later of thirty (30) days of acceptance of

this Agreement or two (2) business days after a report on title satisfactory to the
Purchaser can be secured, which shall be promptly ordered by the Purchaser, the
Seller and the Purchaser shall make full settlement in accordance with the terms
hereof; provided, however, that if settlement is not held on· or before September
1, 1983, this Contract shall be void and Purchaser's~deposit returned.
6.

Risk of Loss: . Prior to the settlement, the risk of loss, damage

or destruction of the Premises by fire or other casualty or for any reason
whatsoever shall be on the SelJer.

If any eminent domain proceeding shall

commence that mttterially atfects the value of the Premises, the same shall be
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at Seller•s sole risk. If any of the aforesaid events occurs, Purchaser shall be
relieved of any further liabi1ity hereunder and the deposit shall be returned to it.
7.

Adjustments:

The

foll~wing

items shan be adjusted by the

Seller and Purchaser and shall be prorated on a per diem basis as of the date of
cl~ing:

(a)

That portion of the real estate taxes and other charges

included in the real estate tax bill for the fiScal year in which closing occurs.
Interest or penalties payable to taxing authorities by reason of late payments,

i~

any, existing prior to closing shall be Seller'S bbligation.
(b)

Premiums on existing transferable insurance policies or

renewals of those expiring prior to the delivery of the deed.
Water, sewer, gas, electric and other utility charges

(c)

which are Seller's obligation to pay, which allocation shall be based upon a
reading of meters, if any. If there is no such meter or if the bill for any of the
foregoing has not been issued

pri~r

to

~he

date of closing, the charges therefor

shall be adjusted at the date of i!losiug on the basis of the charges of the priQr

.

period for which such bills were issued, and shall be further adjusted between the
parties when the bills for the correct period are issued.

8.

Warr&llties and Representations: Seller and Landowner make

the following representations and warranties, all of which Seller and Landowner
warrant and represent are true as of the date hereof and shall be true as of the
date of. closing, and each and all of which shall survive the delivery of any deed
and not be merged therein:
(a)

That the Property is owned beneficially and of record by

Seller and Landowner.
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(b)

The existing building and uses are in conformance with all

laws, ordinances and regulations. All licenses and permits necessary _or required
under

the

applicable

laws,

ordinances,

rules

and

regulations

of

the

Commonwealth of Virgini&, Fairfax County, for the current occupancy and use of
the buildings and other facilities of the Property which have been obtained and
paid for by Seller, will currently be in effect and valid on the date of settlement,
and if permitted by local law, will at the time of settlement hereunder be
endorsed over to Purchaser without payment therefor, which endorsements will
have the approval of all necessary govemmental or quasi~overnmental agencies.
(c)

That no assessments for public improvements have been

made against the Property which remain unpaid.
(d)

That there are no judgments or decrees of any kind

against Seller or Landowner unpaid or unsatisfied of record in any court or any
pending litigation which would affect the Property; and there are no due and
unpaid income or property taxes of Seller or Landowner

~hich

constitute a lien

against the Property.
(e)

That the Seller and Landowner have no knowledge of any

pending or threatened assessment or condition of eminent domain proceedings
which would affect the Premises, or any part thereof.
(f)

That Seller and Landowner have received no violation or

notice of violation and to the best of Seller•s knowledge, there exists no violation
or notiqe of violation of law, of municipal or other governmental ordinances,
order, rules, regulations or requirements against or affecting the Property or any
part thereof ("Violations 11). In the event of the existence of any Violations, they
shall be complic..l(J with by the Seller and Landowner, and shall not be an objection
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to title, provided the Seller shall deposit in escrow with the title iilsurance
company a sum in an amount reasonably satisfactory to Purchaser to perform the
work and provide the materials necessary to remove any such Violations and shall
agree to remove any such Violations within sixty (60) days following the date of
settlement.
(g)

That following closing there shall be no deed of trust or

mortgage which shall encumber the Property other than that Deed of Trust
securing the purchase money mortgage referred to at paragraph 2(c) of this
Agreement.
(h)

~-

That the warranties and obligations of the parties here-

under shall survive the settlement hereunder, and shall not be merged therein.

9.

Documents To Be Delivered at Settlement:
Seller shall execute and deliver at Settlement a duly executed

and acknowledged general warranty deed in recordable form so as to convey to
the Purchaser the fee simple titJe to the Property, free

~fall

mortgages, liens,

title defects and encumbrances except as herein ·stated and aU transferable
permits and licenses, all certificates of occ14)ancy or equivalent govemmental
mstruments required for using the Property. Seller or Landowner shall pay all
Grantor's taxes or stamps. Mortgage insurance premiums, title search costs and
all other recordation charges, state and county transfer and other taxes which
may be payable in connection with the conveyance e·f lhe Property shall be borne
by the .Purchaser, provided that if the title report indicates

~at

the Seller

cannot convey merchantable title, in the opinion of the Purchaser, such report
shall be delivered to the Seller and all costs of its preparation shall be borne by
the Seller. Each party shaiJ bear his own legal fees and expenses.

-8-

221

- .J- J- L·""' I0 7

~

•

t

,,

••

10.

Assignfllent of

AKrc~meut:

Purchaser shall not have the right

to assign this Agreement to any person or other legal entity nor shall any partner
of the Purchaser fully withdraw from the Purchaser (other than upon death)
without the consent of the Seller, which shall not be unreasonably withheld.
11.

.!!!!!= Title to the Premises shall be good and merchantable,

subject only to liens, covenants, restrictions and easements of record.
12.

Failure of Purchaser To Perform: In the event Purchaser shall

default hereunder, the Seller, as its sole and exclusive remedy, shall be entitled
to receive, as liquidated damages, the deposit herein pro~dded for' whePeHpeR the
.,_~ '~v

NmaiRillg depesit s&lalll:ae retYrRed te t.he Pwehaser,

I\.\

:...~

-

~'the parties hereto shall

be relieved of any further liability hereunder.
13.

Notices. Any notices hereunder shall

be~

writing and shall be

given by mailing the same by registered or certified mail to the following:

Seller:
Doctors Building Partnership ·
6319 Castle Place
Falls

Church, VA 22044

Purchaser:
Lewis F. Shrensky
8100 Bucksparlc Lane East
Potomac, MD 2085'*
OW.NER:

Neel J. Price, Howard P. Treichler,
Edward R. Kolvereid, P .A.

Pension Trust
6319 Castle Place

Falls Church, VA 22044
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:. .
with copy to:
James Bremer, Esquire
Glassie, Pewett, Dudley, Beebe c!c Shanks, P.C.
1317 F Street, N. W.
Washington, D.C. 20004
14.
~

Entire Understanding, Etc.: This Agreement contains the final

entire understanding of the parties hereto, anything verbal or written prior

in time to the contrary notwithstanding. This Agreement shall be binding upon
and inure to the benefit

or the legal repre~entatives, successors in interest and

assigns of the parties hereto.
15.

Construction: 'Ibis Agreement shall be governed_:-~y !and con......

!

·strued in accordance with the laws of the Commonwealth of Virginia.; ·

16.

Acceptance by Seller: 'Ibis Agreement shall be null and void

unless a copy executed by Seller is returned to Purchaser on or before 5:00 P.M.

/hta

E.S.T., July 12,1983.

A~~~ 1"\U~ft~

..11 ~

"*~ A.:Uu~ ·~

I
~~
IN WITNESS WHEREOF, the parties hereto have hereunto set their

hands and seals to this Agreement this J'J. ~day of July, ~983.

;;=t. .-~ ~-J }«=<( a..t;4 ,,.

I

·'\4. c. ...

LANDOWNER:~ ~A.By:

7lttf' ~~~

TRUSTEE
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ADDENDUM TO PURCHASE AGREEMENT
THIS ADDENDU~f, made this
lby and

~etween

...1..l-

d._~,

day of

()

,

1983,

DOCTORS BUILDING PARTNERSHIP, a Virginia general

partnership (hereinafter referred to as "Seller"), NEEL J. PRICE,

!

.j"HOWARD P. TREICHLER, EDWARD R. KOLVERIED, PA., MONEY PURCHASE
!.

•jPENSION PLAN and PENSION TRUST (hereinafter referred to as

~~"Landowner")

il

·~I

and CASTLE WAY ASSOCIATES PARTNERSHiP (hereinafter

referred to as "Purchaser").

·

WHEREAS, the parties hereto have entered into a purchase

jli

agreement dated July 9, 1983 and desire to amend the terms
jl thereof.

NOW, THEREFORE, in consideration of the mutual promises

: :·

1
~~contained
herein, the parties hereto agree to amend said Purchase

i Agreement as follows:
i!
'I
1. Paragraph 2(a) is hereby amended to provide as follows:

li

ll

"2.

Purchase Price:

The purchase price for the

.!improvement is Five Hundred and Seven Thousand Dollars
II
11($507,000.00). The Purchase Price shall be payable as follows:
··
I,

(a)

The Purchaser shall pay to the Seller a deposit

Iof Ten Thousand Dollars

($10,000.00) which the Seller shall place

I

j in an. 1ip,~'r,est bearing account.

Thie account, including all

ilaccrued interest, shall together constitute the "deposit" for

....

i

purposes of this Agreement.

_,.

2.

Subparagraph 2(b) is amended to provide as follows:
(b)

~

The Purchaser shall make a further down payment

at the Settlement of Fifty-Two Thousand Dollars ($52,000.00).
·3.

ln subpurahraph 2(c) the purchase price is hereby

! um(!IUh'd t.o five hundred and seven thousand dollars {$507 ,000.00).

I
It

II
II

I

I
I

I

II

~

002 I I

4.

..e following subparagraph 2(c)
"2(c) (viii).

5.

Vl-·

is hereby added:

The Deed of Trust and Note shall

The following new subparagraph 3(e) is hereby added:

the General Warranty Deed to the Improvements shall state said
reversion right.
6.

The following new paragraph 4A is hereby added:

• ·• ~.. t~! ~

"4(A).

The Seller and Purchaser hereby agree the

Improvements are sold and conveyed in "AS IS 11 condition except
dtbat the Seller agrees to place the sum of eleven thousand dollars

lI

.

1'1($11,000.00) into an escrow account at settlement to be held by
i the title insurance company for the purpose of payinl for tbe

I repair

I

of three (3) roof leaks on tbe Improvemel\ts. and to repair

asphalt paving in order to correct leake into tbe basement of tbe
Improvements.

It is understood and a1reed that said $11,000.00

escrow ls the Seller and Landowner's sole and exclusive liability

I

to tbe Purchaser for tbe condition of tbe Improvements.

All

i repair work to the Improvements shall be done promptly after
I

'!settlement at the direction and control of the Purchaser and the

!,,seller. sball

bave no obligation in tbe event tbe repairs are not

dooe properly or the cost of repairs exceed tbe $11,000.00 escrowel

l

amuuul.

lu lhu uvuut that. the rEtpair cost is less than the amount

• . I·!

...

':
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li

q

)

'l'of the escr~- then the balance of the escrow p1us accrued interest

,, tbereon sball be paid to tbe Purchaser • "
7.

1

I

1

Paragraph 5 is hereby amended to provide as follows:
"5.

Settlement.

!

Upon the later of thirty (30)days o~

Jlacceptance of this Agreement or two (2) business days after a

:

jjreport on title satisfactory to the Purchaser can be secured,

,.'·

:,~:wbicb

shall be promptly ordered by tbe Purchaser, the Seller and

lithe Purchaser shall make full settlement in accordance with the
I'

i1 terms he reo~; provided, however, that settlement sh-11 be on or
li

..

II before· September
!j

8.

I

1, 1983."
Paragraph 9 is hereby amended to . provide as

lq'!follows:
"9. Documents to Be Delivered At Settlement.
II . Seller sball execute and deliver at settlement a duly

II
I

II
I

I

i

I

I

ilso as to convey to the Purchaser the fee simple title to the

I

1executed and acknowledged general warranty deed ·in recordable form

1

!lProperty subject to tbe Ground Lease as provided for in paragraph
I•

I

lj of this agreement but otherwise free of all mortgages, liens, tit11

l defects and encumbrances except as herein stated and all

trans-

ferable perm! ta and 1 icenses, all certi flea tes of .ocupancy or
equivalent aovernmental instruments required for using the
'Property.
!,stamps.

Seller or Landowner sball pay all Grantor's taxes or
Mortgage insurance premiums, title searcb costs and all

other recordation charges, state and county transfer and other

~
J·

I·

I
I

taxes which may be payable in connection with the conveyance of the
Property shall be borne by the Purchaser, provided that if the
title

~yport

tlt.lct,

\

indicates that the Seller cannot convey merchantable

·1-.,,ho opinion of the Purchaser, such report. shall be

-

dollvorcd to the Seller and all costs of its prepartion shall be
I

llborne by the Seller and this Agreement shall be deemed null and
'lvold wltb the Purchaser's sole and exclusive remedy being to
1,receive its deposit waiving all rights to damages.
llsball b8ar bls own legal fees and expenses.
i'

I

II
I,

226

Each party

1
I·

1
9.

All other provisions of the Purchase Agreement
j
modified hereby shall remain in full force and effect.

no~

expressly

··t:,~ ._::lT

t,;

t

,

IH WitNESS WHEREOF the said parties have hereunto signed their seals
the day ancl year first hereinabove written.

~&._to

SELLBa:

··By:

1U~·

GBNERAL P

Ell

PURCHASER:

.

~.·
I•

..I
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FILING AND MAILING CERTIFICATE
I hereby certify that on this 13th day of September, 1995, I filed with the Clerk's
Office of the Supreme Court of Virginia the Joint Appendix for the Brief of Appellant.
The necessary filing and mailing was performed in accordance with the instructions
given me by counsel in this case.

g~~~
Lawyers Printing Company
Suite B-115
7th & Franklin Building
Richmond, Virginia 23219

