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VIRGINIA:
IN THE CIRCUIT COURT OF PRINCE Wll.LIAM COUNTY
NICHOLE WOODS,
Plain~

v.
ARMANDO V. MENDEZ
and
JAMES WESLEY MOLLE,
Defendants.
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At Law No.
51795

MEMORANDUM OF LAW
PUNITIVE DAMAGES
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lniel:Smte 95 after being "sandwiched" between the vehicles of two separate drunk drivers. The case
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i!i~ bJrore the Court on Plaintiff's motion to amend her pleadings in an effort to recover common
law punitive damages against the trailing driver, Molle.

In the past decade, the S.upreme Court has addressed the issue of punitive damages (or the
conscious disregard standard) in seven major motor vehicle cases. The Court allowed punitive
damages (or the issue of willful and wanton negligence) to be submitted to the jury in four cases:

Alfonso v. Robinson, 251 Va. 540, 514 S.E.2d 615 (S. Ct. 1999)(sober, professional truck driver fails
to place flares or reflective triangles after breakdown on Interstate 95), Webb v. Rivers, 256 Va. 460,
507 S.E.2d 360 (1998) (driver withBAC of .21% runs red light traveling 90 m.p.h. in residential25
m.p.h. zone), Booth v. Robertson, 236 Va. 269, 374 S.E.2d l (1988) (tortfeasor with .22% SAC
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- .
drives wrong way on Interstate 81 and ignores flashes and hom blasts from trucker), and Huffman
v. Love, 245 Va. 311, 427 S.E.2d 357 (1993) (tortfeasor has earlier collision, .32% BAC, and fails
to stop at the scene). The Court denied submission of punitive damages (or the issue of willful and
wanton n~gligence) in the other three cases. Two of those involved alcohol-related accidents: Hack.
v. Nester, 241 Va. 499, 404 S.E.2d ·42 (1991) (tortfeasor was drunk earlier, had prior DUls and
drove on wrong side of road), andPuentv. Dickens, 245 Va. 217,427 S.E.2d340 (1993) (tortfeasor
driving fast with .24% BAC and has another drink at scene of accident). In the final case, Clohessy
v. Weiler, 25(} Va.. 249, 462 S.E.2d 94 (19.95), a sixteen-year old driver continued driving despite a
foggy windshield, failed to tum on her headlights, exceeded the speed limit and bit a pedestrian.
Counsel has been uilable to locate any Virginia appellate or Circuit Court opinion involving
the combination, present here, of drunk driving and falling asleep at the wheel. However, in Conrad
v. Commonwealth, 31 Va. App. 113, 521 S.E.2d 321 (1999, en bane), evidence that the defendant
had nodded off four or five times while driving was sufficient for the trier of fact to infer criminal

negligence necessary to sustain an involuntary manslaughter conviction when he ran offthe road and
struck a jogger. There was some evidence of alcohol, but it played no part in the conviction. 31 Va.
App.· at ·117, note L Compare Hargrove v. Commonwealth, 10 Va. App. 618, 394 S:E.2d 729
(1990) (no evidence driver should have anticipated falling asleep).
"Criminal negligence as the basis for involuntary manslaughter is judged under an· objective
standard and, therefore, may be found to exist where the offender either knew or should have known
the probable results of his acts." Conrad at 31 Va. App. 117 (citations omitted).
The Supreme Court of Virginia has made it plain that a plaintiff bears a heavy burden in
recovering punitive damages· in a personal injury action. However unfortunate the consequences of
Page2 of 4
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an accident or the injury suffered, punitive damages may not be recovered for simple negligence or
mere misadventure; for common traffic mistakes likely to cause an injurious result at any time and
place; or for conduct lacking purposeful carelessness, deliberate inattention to known danger, or
intentional violation or disregard of the rights of others. Baker v. Marcus, 201 Va. 905, 910, 114
S.E.2d 617 (1960). But where reasonable persons could disagree on whether the defendant's actions
were simply negligence or instead reflected misconduct, malice, or such recklessness or negligence
as to evince a conscious disregard of the rights of others, the issue ofpunitive damages is for the trier
of fact to consider. Huffman, 245 Va. at 314. "lil det~rmining·whether punitive_damages may be
considered by a jury in an automobile collision case, the trial court's inquiry is limited to ascertaining
if reasonable persons could differ in their conclusions whether the defendant's negligent conduct,
considered in its entirety, was so willful or wanton as to show a conscious disregard for the rights of
others." !d. at 315. Plaintiffsubmits that reasonable persons could so differ with respect to the alleged
conduct of Mr. Molle.
NICHOLE WOODS
by counsel
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Certificate of Service

I hereby certify that true copies of the foregoing Memorandum of Law were mailed or
delivered to WalterS. Boone, ill, Esquire, Attorney for Armando V. Mendez, at Allstate Staff
Counsel, 3141 Fairview Park Drive, Suite 175, Falls Church, VA 22042, to Janet Whitaker
Cochran, Esquire, Attorney for James Wesley Molle, 4103 Chain Bridge Road, Suite 401,
Fairfax, Virginia , 22030, and to Jack A. Robins, Esquire, Attorney for State Farm Mutual
Automobile Insurance Company, Uninsured Motorist carrier, BRAULT PALMER .GROVE
ZIMMERMAN ~ & STEINHILBER LLP, Post Office Box 534, Manassas, Virginia
20108-0534 this / day of ...~ • • 2001.

Page4of 4

-4-

OJ.D~-.

........

1

VIRGINIA
IN THE CIRCUIT COURT OF PRINCE
X

NICHOLE WOODS,
Plaintiff,
-vs-

AT LAW NO. 51795

ARMANDO V. MENDEZ
AND

JAMES WESLEY MOLLE I
De.fendants.
X

Circuit Courtroom 2
Prince William County Courthouse
Manassas, Virginia

...

Friday, February 9,

200~

The above-entitled matter came on to be heard
.

before the HONORABLE ROSSI D. ALSTON, Judge, in and for
the Circuit Court of Prince William County, in the
Courthouse, Manassas, Virginia, beginning at 10:16 o'clock
a.m.
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APPEARANCES:
For the Plaintiff:
WILLIAM R. CORDTS I ESQUIRE
For Defendant James Wesley Molle:
JANET WHITAKER COCHRAN I ESQUIRE
For State Farm Mutual Auto Insurance Company,
Uninsured Motorist Carrier:
JACK A. ROBBINS, ESQUIRE
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CER11FIED VERBAnM REPORTCRS
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PROCEEDINGS

1

2
3

(The Court Reporter was sworn by the Clerk of
the Court . )
THE COURT:

4

This comes on Plaintiff's request

5

to allow claim for exemplary damages in the matters.

6

is the case of Woods versus Mendez, Law 51795.

This

7

For the Plaintiff is Mr. William Curdts.

8

MR. CORDTS:

9

Yqur Honor, we have a Court Reporter here this

Yes, Your Honor.

10

morning because although this is a procedural motion, I

11

.wasn't certain how much of a substance of the underlying

12

substance we might get in to.
We are moving for leave to amend a motion for

13

14

judgment in a motor vehicle case to allege punitive

15

damages.

16

motion ·for judgment.

17

opportunity to review that.

18

it.

19

20
21

And I had filed a copy of the proposed amended
I don't know.if the Court has had an

THE COURT:

If not I can just summarize

I've looked at the file.

I'll

have it in my hands for reference purposes.
MR. CORDTS:

Your Honor, during discovery it

22

came to light

23

sandwiched on Interstate 95 between two different drunk

-~

this is a case where the Plaintiff was

RUDIGER & GREEN REPORTING SERVICE
camFJED VEftSATIM REPORTERS
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1

drivers.

2

against the first drunk driver.

3

We alleged statutory and other punitive damages

The trailing drunk driver as it came to light

4

during a deposition in discovery that we believe we have a

5

case for punitive damages against that driver also.

6

so we filed -- want to file an amended motion for judgment

7

making our· case for common law punitives against that

8

driver.

9

~e

And

set forth the basis of the claim with

10

particularity in Count III and rely on Rule 1.8, which

11

provides that the Court should treat liberally a request

12

for leave to amend.

13

procedurally.

14

floor to opposing counsel.

I don't know what the objection is

I think there is one and I'll give the

1.5

THE COURT:

All right.

.1.6

MS. COCHRAN:

Counsel.

Good morning, Your Honor.

Janet

17

Cochran for the Defendant Molle.

18

have a whole list of objections other than practical ones.

19

The largest one being that my client has a $100,000 policy

20

limit and if this amendment is allowed than that would go

21

way above his coverage.

22
23

Unfortunately, I don't

Anq then my other objections would really deal
with the merits itself and it seems kind of fruitless to
RUDIGER & GREEN REPORTING SERVICE
CS\TlFIED VERBATIM REPORTERS
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1

have an amendment and then have to turn around and come

2

back in a couple of weeks on a demurrer.

3

would like us to address the merits -THE COURT:

4

5

So, if the Court

Why don't you address the theory

of your respective demurrer.
MS. COCHRAN:

6

The one thing that I would say

7

Plaintiff is lacking with respect to his allegations -is

8

the lack of notice.
~d

9

the punitive damages cases including both

10

alcohol, which in this case was less than the statutory

11

limit and that's why -- I assume -- he did not bring a

12

punitive count in the first place.

13

law.

14

The

~irst

So, this is all common

problem is there's a lack of notice

15

with respect to the drinking cases, the alcohol cases and

16

there's a whole slew of them that-the Plaintiff's counsel

17

has listed in his memorandum.

18

The one that is directly on point, I believe,

19

would be the Clohessy case, which clearly states that

20

there has to be some sort of notice to that particular

21

Defendant on that particular evening in order to -- in

22

order for that Oefendant to know that there is danger

23

somehow.

RUDIGER 8t GREEN REPORTING SERVICE
CEJmFIED VEJUIAnM REPORTERS
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1

And the cases, of course, have been the ones

2

-- Huffman versus Love.

3

with all of them where there have been signs to that

4

Defendant.

5

I'm sure the Court is familiar

For example, the one where they were driving

6

on the wrong side of the street and that people were

7

honking and flashing their lights and things of that

8

nature.

9

the accident prior to the one that was at issue in the

10

There's the other case where they actually had

subject case that gave that Defendant notice.

11

The other cases that have been addressed by

12

Plaintiff's counsel were actually criminal cases and

13

first, they're not directly on point, but I understood his

14

analogy.

15

And they dealt with falling asleep, because

16

what he's alleged here is that the Defendant had nodded

17

off and then that is true.

18

did nod off.

19

-- in the one case he cited, the

The Defendant claims that he

But those cases also had the same distinct

20

THE COURT:

Hargrove case.

21

MS. COCHRAN:

The Hargrove case was the one

22

that basically .said that there was no notice in that case

23

and in that case it had been that he had worked the night
RUDIGER & GREEN REPORTING SERVICE
CERTlflED VERBATIM REPORTERS
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1

shift, he knew he was tired, he hadn't slept well the

2

night before, but there was nothing that had happened that

3

gave him notice that he would likely be nodding off.

4

In that case, too, I believe that he was

5

TEE COURT:

Theoretically, a person who is

6

licensed know that if they consume alcohol to the extent

7

that it's alleged was consumed in the context of this case

8

that they would be placed on notice that they could place

9

other people.at risk?
MS. COCHRAN:

10

No, that's not what the case law

11

says.

The case law clearly states that there has to be

12

notice to them, to that particular Defendant on that

13

particular occasion.
THE COURT:

14

So, if there's a sign at the bar

15

as you go out that says, "Don't drink and drink," would

16

that do it?

17

MS. COCHRAN:

Not at all, Your Honor.

The

~8

case law clearly says -- and the Clohessy case is the one

19

directly on point that addresses that that there has to be

20

particular notice to that particular Defendant on that

21

evening and it has to be something -- an action.

22
23

It;.. can't just be somebody saying,

11

0h, if

you've had too much to drink, you shouldn't drive."
RUDIGER & GREEN REPORTING SERVICE
C"J!RTlFIED WRBATIM REPORTERS
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1

That's not what the case law says.

Case law -- in

2

particular in Clohessy -- and I apologize for not having

3

that cite handy.

4

Excuse me just a moment, let me grab that.

5

(Pause.}

6

MS. COCHRAN:

But the Clohessy case was very

7

clear that there had to be an action, something that

8

happened to that particular Defendant during the course of

9

his driving

t~

give him notice.

10

THE COURT:

11

MS. COCHRAN:

12

Clohessy is 250 VA 249 and that was a 1995

13

case.

14

somehow.

Do you have the cite on Clohessy?
I do indeed.

I apologize.

I have an extra copy that came off the computer
I'd be happy to hand it up to you.

15

If I may approach?

16

THE COURT:

17

(Ms. Cochran handed a document to the Court

18
19

That's fine.

for his examination.)
THE COURT:

So, you would argue that the case
w~o

20

law suggests the proposition that for a person

21

under the influence of alcohol to be held to the stand

22

which Plaintiff .counsel seeks to hold him to, he'd.

23

actually have to have some sort of accident or some ·sort

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBAnM REPORTERS

-12-

is

•

9

1

of cataclysmic event prior to the incident which gives

2

cause to the lawsuit.
MS. COCHRAN:

3

Well, it's not only that, but

4

the other thing that's lacking in this case is any sort of

5

erratic behavior or anything that showed that he was

6

driving out of the ordinary.

7

The case law clearly says that alcohol alone

8

is not enough for punitive damages.

9

mean, that's

10

~hat

And in this case, I

he apparently is hanging it on, is the

alcohol and because of the alcohol he dozed .off.

11

I mean, that's what I'm assuming from the

12

allegations in his proposed amendment --. amended motion

13

for judgment.

14

behavior.

15

off ahead of time.

But he does not explain any sort of erratic

He doesn't allege that there was any nodding

16

THE COuRT:

17

MS. COCHRAN:

18
19

Suppose -He doesn't allege that there was

excessive speed.
THE COURT:

Suppose by way of example that the ·

20

-- and I don't know what his facts are, I don't know what

21

his evidence is going to be, that's why we have juries.

22
23

Bu~.suppose

he's able to find someone at this

establishment where the Defendant was drinking and he says
RUDIGER &. GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
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1

that this person was falling asleep there and people were

2

telling him there, "You shouldn't be drinking and driving.

3

You're tired.

4

need to call a cab.

You need to stay here at the house.
You need to do something else."

5

Would that be enough?

6

MS. COCHRAN:

7

not alleged here.

.a

w.ith the

9

alleged where

You·

That might be enough, but that 1 s

And then that would be more in line·

sleeping·cas~s
~here

and. the other case that he· had

was notice.

10

If there had been notice that he was dozing

11

off ahead of time, then that would be a whole different

12

story, but there is nothing.

13

what the facts are, that there are no facts here but there

14

certainly aren't any allegations in his proposed amended

15

motion for judgment that suggested that there was a

16

nodding off ahead of time.

I mean, I happen to know

And he had been driving, you know, on the

17
18

Interstate for a period of time.

He had his cruise

19

control on, but there had been no nodding off before the

20

incident that unfortunately the accident followed.
The evidence also happens to be that although

21
22

he had been

23

Of course, that's not before the Court today.

dr~nking,

it was over a long period of time.

RUDIGER & GREEN REPORTING SERVICE
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1

THE COURT:

rn the first basis that you

2

articulated for the inability·to seek exemplary punitive

3

damages in the context of this case is that your policy

4

limits are only $100,000?
MS. COCHRAN:

5

I have to contest this motion

6

simply because my client doesn't have enough insurance to

7

cover what he's trying to do and as a practical matter I

8

can't allow an amendment to happen if:at all possible for

9

that reason.
THE COURT:

10
11

I understand, but you obviously

appreciate in the context of litigation such as this

12

MS. COCHRAN:

13

THE COURT:

14

I understand.
-- we can't even talk about

insurance.

15

MS. COCHRAN:

16

THE COURT:

I understand.
So, talking about the limits of

17

his liability, I'm sure Plaintiff's counsel would love to

18

get that into evidence somehow, that there is an insurance

19

company out there, but we wouldn't let him do that.
MS. COCHRAN:

20

I

t~ink

everybody knows anyway.

21

But that's beside the point, that's not the law in

22

Virginia.

23

THE COURT:

Yes, ma' am.

RUDIGER &. GREEN REPORTING SERVICE
CiRTIAED VERBAnM REPORnRS

-15-

12
1

Let me hear from Plaintiff's counsel again.

2

MS. COCHRAN:

3

THE COURT:

Thank you, Your Honor.
Sir, what facts would you allege

4

with any degree of particularity that put them on notice

5

that we just don't have ordinary negligence here and the

6

consumption of alcohol.

7

MR. CORDTS:

I don't know that I have done it

8

with particularity, Your Honor.

9

course the

al~egation

I have alleged and of

have taken me true that this state

10

of demurrer that he drove in the early hours of the

11

morning, that he drove with insufficient sleep and that he

12

drove with actual or constructive knowledge that he was in

13

danger of falling asleep.

14

I believe that we can show at the very least

15

he will admit, or has admitted, that he was tired and it

16

was

17

o'clock in the morning.

late.

18

This happened I think around 1:30 or 2:00

So, taken that's true, the answer to the

19

Court's specific question, that's -- we're hanging our hat

20

here --

21
22
23

THE COURT:

I assume you haven't deposed the

Defendant yet? ..
MR. CORDTS:

We have, but I don't think it's

RUDIGER & GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
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13
1

appropriate for me to argue that deposition as a basis for

2

the Court's ruling.

We got an admission.

THE COURT:

3

Well, the reason why I'm asking

4

that question is because if you have deposed and you are

5

aware of some specific facts, circumstances that would

6

take it out of the context of ordinary negligence as Ms.

7

Cochran has alleged, then that might help you.

8
9

But if you do not have those facts, then she
may well be right.
MR.. CORDTS:

10

Your Honor, I think that when it

11

came to prove it what we would be able to prove -- what I

12

know that we would be able to prove is that the Defendant

13

was driving late in the night or very early in the

14

morning.

15

He was driving admittedly while he was tired

16

and he was -- but I don't .know -- I cannot say, I did not

17

ask, I have not asked yet whether he had nodded off more

18

than once to be honest with you.

19

question stands.

20

That's where that

We are hanging our hat on a number of factors

21

other than the falling asleep but it's a combination of

22

alcohol and

23

this case, or so sets it apart from some of the others.

fa~ling

asleep which I think distinguishes

RUDIGER & GREEN REPORTING SERVICE
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1
2
3

The case law;·frankly, is not very helpful to
the Court or counsel.
THE COURT:

The case law seems to suggest --

4

and, you know, we can all have some sort of philosophical

5

disagreement with this -- but the case law seems to

6

suggest that simple consumption of alcohol without some

7

other indicia of wanting and reckless disregard for human

8

life and all of that, is not enough to make out a claim

9

for exemplary punitive damages.

10

That's what the case law says.

ll

MR. CURDTS:

I concur, absolutely.

That's, I

12

think, beyond any question, if that's what the law in

13

Virginia is; that simple consumption won't do it.

14

THE COURT:

15

MR..

Right.

CURDTS :

This man had more than enough to

16

make him legally intoxicated, was legally intoxicated, so

17

it's not a borderline sort of case.

18

highway after consuming at least ten beers and was

19

actually drinking a beer at the time this happened.

20

He was driving on the

He was completely unaware of any of the other

21

vehicles on the road and didn't see them at all, didn't

22

even know they were there.

23

at sixty miles an hour, Your Honor.

Slammed into another vehicle

RUDIGER &. GREEN REPORTING SERVICE
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15
1

And we are relying on the statement in Booth

2

versus Robertson, in addition to the cases we've cited in

3

the memorandum --

4

determining whether punitive damages may be considered by

5

a jury.

6

I'm sorry, it's in Huffman -- in

"In an automobile collision case, the trial

7

court's inquiry is limited to ascertaining if reasonable

8

p,ersons could differ."
T~

9

COURT:

Even in the· cases that you cite in

10

your memorandum -- which was, by the way, very well done

11

-- all seem to suggest something else --

12

MR. CORDTS:

13

THE COURT:

Yes.
-- with the drinking.

Like, for

14

instance, you cite Alfonso, "Sober professional truck

15

driver fails to stop at·flares with reflective triangles."

16

Webb; "Runs red light."

17

horns."

Booth; "Ignores flashes and

18

You know, all of these things that suggest

19

that there is something more than "just the drinking".

20

And I would suggest either until you are aware of

21

something other than "just the drinking" that a claim for

22

exemplary

23

damag~.s

would not lie.

Let me ask you this, counsel for the

RUDIGER &. GREEN REPORTING SERVICE
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1

Defendant:

If, for purposes of looking into the future a

2

little bit, after discovery it turned out that there was

3

something else going on other than what Plaintiff

4

reasonably knows right now through the investigation that

5

it has conducted, would Plaintiff be able to come back in

6

and then attempt to amend the pleadings?
MS. COCHRAN:

7

In fact, he can.

In fact, I

8

think at the moment we even have a trial date that's prior

9

to the two

10

yea~•s

statute of limitation running.

So, he's

got plenty of time to do it.
THE COURT:

11

I took a look at when the case was

12

filed, and it does appear, counsel, that you do have a

13

little bit of time to play with.

14

looked at when the motion for judgment was filed, it

15

appears that you've got until -- was it June of this year?

16

MR. CORDTS :

17

THE

18

injury occurred.

19

play with.

When

I

went back and

Yes .
June 27th, 1999 was when the

COURT:

So, you've got four or five months to

20

Do you have a trial date yet?

21

MR. CORDTS :

We do and we don' t .

We do, but I

22

believe one of the attorneys involved in the case has a

23

conflict with it that no one was aware of.
RUDIGER & GREEN REPORTING SERVICE
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1

MS. COCHRAN: ·It's currently at the end of

2

July and I think what we•re going have to do is put it off

3

for a couple of weeks.

4

THE COURT:

5

MR. ROBBINS:

Not me.

MS. COCHRAN:

There 1 s a fourth attorney

6

involved in the case who represents the Co-Defendant.

9

10

I'm not defending

counsel.

7

8

Mr. Robbins?

TijE

COURT:

I thought Mr. Robbins had a golf

trip or something that he needed to get to.

11

MR. ROBBINS:

12

THE COURT:

I wish, Judge.
Counsel, what I'm going to do at

13

this point is I'm going to deny your request, obviously

14

with leave to come back in and present it if you indeed

15

come up with some other facts and circumstances to support

16

your theory.
I'm not adverse to your theory.

17

I just don't

18

think right now, based upon the circumstances presented,

19

otherwise.

20

MR. CORDTS:

Your Honor, I would respectively

21

identify, subject for purposes of the record, just want to

22

underline that it's the combination of the drunkenness and

23

the falling asleep that we think is significant here.
RUDIGER & GREEN REPORTING SERVICE
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1

THE COURT:

Yes, sir.

2

MR. CORDTS:

3

MS. COCHRAN:

4

THE COURT:

Thank you.
Thank you, Your Honor.
Well argued.

* * * * *

5

6

(Whereupon, at approximately 10:34 o'clock

7

a.m., the hearing in the above-entitled matter was

8

concluded.)

9

10
11

12
13
14
15
16

17
18
19
20
21

22
23
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CERTIFICATE OF COURT REPORTER
I, TAMARA EWING, a Verbatim Reporter, do
hereby certify that I took the stenographic notes of the
foregoing

proceeding~

and thereafter reduced the same to

typewriting; that the foregoing is a true record of the
testimony given by said witnesses; that I am neither
counsel fc:>r, related to, nor employed by any of the
parties to the.action in which these proceedings were
held; and, further, that I am not a relative or employee
of any attorney or counsel employed by the parties hereto,
nor financially or otherwise interested in the outcome of
the action.

Tamara Ewing Verbatim Reporter
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VIRGINIA:

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY
)
)

NICHOLE WOODS,
Plaintiff,

)
)
)
)
)
)
)

v.
ARMANDO V. MENDEZ, et al.,
Defendants.

)

At Law No.
51795

.....

NOTICE

l.t .. ::::
.-:•.

NICHOLE WOODS
by counsel

#,£-b.4--

William R. Curdts
DUNTON, SIMMONS & DUNTON, L.L.P.
678 Rapp~ock Drive; P.O. Bo~ 5
White Stone, Virginia 22578
TELEPHONE: (804) 435-4000
FAX: (804) 435-1614
Counsel for Plaintiff

8/ ;).~/ a1 Rbld-

~
...

/,.~
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Certificate of Service

I hereby certify that true copies of the foregoing Notice were mailed or delivered to
Walter S. Boone, ill, Esquire, Attorney for Armando V. Mendez, at Allstate Staff Counsel, 3141
Fairview Park Drive, Suite 175, Falls Church, VA 22042, to Janet Whitaker Cochran, Esquire,
Attorney for James Wesley Molle, 4103 Chain Bridge Road, Suite 401, Fairfax, Virginia, 22030
and to Jack A. Robins, Esquire, Attorney for State Farm Mutual Automobile Insurance
Company, Uninsured Motorist carrier, BRAULT PALMER GROVE ZIMMERMAN WHITE &
STEINHILBER LLP, Post Office Box 534, Manassas, Virginia 20108-0534 this ~t!- day of
..,..,.. 1 d. . 2001.

E:\Wpdoa\NG~ice olModaa 1D 1014 pany. Woodn. Mcad&wpd

2126101
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VIRGINIA:
IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

NICHOLE WOODS,

)
)
Plain~

)
)
)
)
)
)
).

v.
ARMANDO V. MENDEZ, et al.,
Defendants.

At Law No.
51795

)

MOTION FOR LEAVE TO AMEND AND
TO ADD ADDITIONAL PARTY DEFENDANT
Pursuant to Rulesl :8 and 3:14, Plaintiff moves the Court for leave to add Emesto
Me~~~-C~vez as
..:r ·-:::.1-

a party defendant and for leave to file the accompanying Third

isme~~on for Judgment

S: · ~ ·i:~
!

-·

-·

As grounds for such motion, plaintiff states as follows:

It has come to light during discovery that the proposed additional

CQ

l

.defendant, Ernesto Mendez-Chavez, is liable for plaintiff's injuries for the
I

~ons set forth in the accompanying 1bird Amended Motion for

Judgment.
2.

Since being denied leave to amend to allege common law punitive damages
against the existing Defendant Molle, Plaintifr s couns_el has consulted with
a forensic toxicologist. Molle's blood alcohol level, when the collision
occurred, was substantially in excess of 0.15% by weight by volume, so as
to give rise in·and of itself to a claim of exemplary damages pursuant to
Virginia Code section 8.01-44.5, as alleged in the Third Amended Motion

-26-

--.
for Judgment. The collision occurred at approximately 2:30 a.m. according
to the police report and an independent witness, and at approximately 1:30
a.m. according to testimony of the Defendant Molle. Molle's blood, drawn
at 5:56a.m., still had a residual blood alcohol concentration of0.14% as
measured by the Division of Consolidated Laboratories, and 0.13% as
measured by an approved private laboratory.
NICHOLE WOODS
.by counsel

-11'~4 ~....,~c---William R. Curdts
DUNTON, SIMMONS & DUNTON, L.L.P.

678 Rappahannock Drive; P.O. Box 5
White Stone, Virginia 22578
TELEPHONE: (804) 435-4000
FAX: (804) 435-1614

Counsel for Plaintiff
Certificate of Service

l hereby certify that true copies of the foregoing Motion for Leave to Amend and
to Add Party Defendantwere mailed or delivered to WalterS. Boone, ill, Esquire,
Attorney for Armando V. Mendez, at Allstate Staff Counsel, 3141 Fairview Park Drive,
Suite 175, Falls Church, VA 22042, to Janet Whitaker Cochran, Esquire, Attorney for
James Wesley Molle, 4103 Chain Bridge Road, Suite 401, Fairfax, Virginia, 22030, and
to Jack A. Robins, Esquire, Attorney for State Farm Mutual Automobile Insurance
Company, Uninsured Motorist carrier, BRAULT PALMER GROVE ZIMivtERMAN
WlllTE & STEINHILBER LLP, Post Office Box 534, Manassas, Virginia 20108-0534
this , t..11 day of -rkYwl., 2001.
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VIRGINIA:
IN THE CIRCUIT COURT OF PRINCE WilLIAM COUNTY
NICHOLE WOODS,
Plaintiff,
v.
ARMANDO V. :MENDEZ
and
JAMES WESLEY MOLLE
and
E~STO

:MENDEZ-CHAVEZ
2~~Sto~ewheel Drive #E
• RS!_on @lirfax County), Virginia 20191,
.··-~-~~~

.

~

:. ··· ~

. :·. -~
.

-·

Defendants.

...._

:-~~<~
3:E

u-

~~

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

At Law No.
51795

THIRD AMENDED MOTION FOR JUDGMENT

;

"Plaintiff
moves the Court for judgment against the Defendants in the amounts and on

•\<

-~--

the grounds set forth below and alleges:

COUNT I
1.

On June 27, 1999, in Prince William County, Virginia, the Defendant Emesto
Mendez-Chavez permitted the Defendant Armando V. Mendez to drive his motor
vehicle when he knew or should have known that Armando V. Mendez was highly
intoxicated, was unfit to drive and was likely to use the motor vehicle in a manner
involving unreasonable risk of harm to others.

1
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2.

The Defendant Armando V. Mendez then and there did carelessly, recklessly and
..

negligently operate the Mendez-Chavez vehicle so as to cause it to come into collision
with a motor vehicle in which Plaintiff was a passenger.
3.

At the same time and place, the Defendant James Wesley Molle carelessly, recklessly
and negligently operated a motor vehicle so as to cause it also to come into collision
with the motor vehicle in which Plaintiff was a passenger.

4.

As a proximate result, Plaintiff was caused to suffer permanent injuries; has suffered

and will suffer in the future pain of body and mind; has been and in the future will be
greatly inconvenienced and hindered in her normal activities; has incurred and will
incur in the future medical and related expenses.
WHEREFORE, by virtue of Count I, Plaintiff moves the Court for judgment against
the Defendants, jointly and severally, for $100,000.00 plus interest and costs.
COUNTD

5.

The allegations of the preceding paragraphs are incorporated by reference.

6.

Defendant Mendez's conduct was so willful and wanton as to show a conscious
disregard for the rights of others. He intentionally swerved the Mendez-Chavez
vehicle back and forth across three lanes of interstate highway so as to impede and
obstruct other motorists and was observed laughing at the scene after Plaintiff's
vehicle had been consumed by fire.

7.

At the time of the collision the Defendant Mendez had a blood alcohol concentration
of 0.15% or more by weight by volume or 0.15 grams or more per 210 liters of breath.

8.

At the time Defendant Mendez began, or during the time he was, drinking alcohol, he
2
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knew that he was going to operate a m~tor vehicle.
9.

Defendant Mendez's intoxication was a proximate cause of Plaintiff's injuries.
WHEREFORE, by virtue of Count II, Plaintiff requests an award of exemplary

damages against the Defendant Mendez in the amount of$100,000.00.
COUNTm

10.

The allegations of Count I are incorporated by reference.

11.

Defendant Molle's conduct was so willful and wanton as to show a conscious
disregard for the rights of others. In particular, he
a.

Drove while legally intoxicated and after consuming at least 10 beers;

b.

When the collision occurred, had a blood alcohol concentration of 0.15% or
more by weight by volume or 0.15 grams or more per 210 liters of breath;

c.

Drove with no destination or purpose other than to ''take a drive;"

d.

Drove in the early hours of the morning with insufficient sleep and with actual
or constructive knowledge that he was in danger of falling asleep;

e.

Abandoned responsibility for the speed of his vehicle by setting his cruise
control at a speed of at least 60 miles per hour;

f.

Continued to drink beer while driving on Interstate 95;

g.

Fell asleep at the wheel;

h.

Was completely unaware of the plaintiff's vehicle, the Mendez vehicle and
other vehicles on the road at the time of the collision;

1.

Attempted no evasive action; and

J·

Collided ftill-force with the rear of plaintiff's vehicle at a speed of at least 60
3
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..
-- .
miles per hour.
12.

Defendant Molle's intoxication was a proximate cause of Plaintiff's injuries.
WHEREFORE, by virtue of Count m, Plaintiff requests an award of exemplary

damages against the Defendant Molle in the amount of $100,000.00.
Trial by jury is demanded.
NICHOLE WOODS
by counsel

a . ~..___

A~

William R. Curdts
DUNTON, SIMMONS & DUNTON, L.L.P.
678 Rappahannock Drive; P.0. Box 5
White Stone, Virginia 22578
TELEPHONE: (804) 435-4000
FAX: (804) 435·1614

Counsel for Plaintiff
Certificate of Service

I hereby certify that true copies of the foregoing Third Amended Motion for Judgment
were mailed or delivered to WalterS. Boone, m, Esquire, Attorney for Armando V. Mendez,
at Allstate Staff Counsel, 3141 Fairview Park Drive, Suite 175_, Falls Church, VA 22042, to
Janet Whitaker Cochran, Esquire, Attorney for James Wesley Molle, '4103 Chain Bridge
Road, Suite 401, Fairfax, Virginia, 22030, and to Jack A. Robins, Esquire, Attorney for State
Farm Mutual Automobile Insurance Company, Uninsured Motorist carrier, BRAULT
PALMER GROVE ZIMMERMAN WHITE & STEINHILBER LLP, Post Office Box 534,
Manassas, Virginia 201 08·0534 this
~ day of -zft~A. 2001.
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1

VIRGINIA

2

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

3

CiVil Division

4
X

5
6

Plaintiff

7

v.

8
9

10

....
~

11

"\

12
13

..
.
.
.•
.
..
.
.
.

NICHOL WOODS

ARMANDO V. MENDEZ
AND
JAMES WESLEY MOLLE
AND
ERNESTO MENDEZ-CHAVEZ
Defendants

14
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15

17

Courtroom 2
Prince William County Courthouse
Manassas, Virginia

18

Friday, March 23,. 2001

16

19

The above-entitled matter came on to be heard

20

before the HONORABLE ROSSIE D. ALSTON, JR., Judge, in and

21

for the Circuit Court of Prince William county, in the

22

Courthouse,

23

a.m.

Ma~assas,

Virginia, beginning at 10:40 o'clock
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1

2
3

4

5
6

7
8
9
10
11

12
13
14
15
16
17

APPEARANCES:
On behalf of the Plaintiff:
William curdts, Esquire
DUNTON, SIMMONS & DUNTON, LLP
678 Rappahannock Drive
PO Box 5
White Stone, Virginia 22578
For the Defendant Armando

v.

Mendez:

Walter Boone, III, Esquire
ALLSTATE INSURANCE COMPANY
3~4~ Fairview Drive
suite ~75
Falls Church, Virginia 22042
For the Defendant James Wesley Molle:
Janet Whitaker Cochran, Esquire
4102 Chain Bridge Road
suite 40~
Fairfax, Virginia 22030
For state Farm Mutual Auto Insurance Company,
Uninsured Motorist Carrier:
Jack A. Robbins, Esquire
BRAULT, PALMER, GROVE, ZIMMERMAN,
WHITE & STEINHILBER 1 LLP
8567-D Sudley Road
PO Box 534
Manassas, Virginia 20108-0534

18

19
20

21

CONTENTS
Page 3
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22

23
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3

P R 0 C E E D I NG S

1
2

(The court reporter was sworn by the court.)

3

THE court:

This is Woods v. Mendez, Law

4

51795.

Mr. Woods is represented by William Curdts.

s

Mr. Mendez is represented by_Walter Boone.

6

Mr. Robbins, you're here for?

7

MR. ROBBINS:

8

THE COURT:

9

Here for State Farm.
Mr. Robbins is also present for

State Farm.

10

Your name is?

11

MS. COCHRAN:

12

Janet Cochran for Defendant

Molle.

13

THE COURT:

14

This comes on today for consideration of a

IS

Okay.

motion filed by Defendant Woods.

16

MR. CORDTS:

Yes. · Good morning, Your Honor.

17

There are actually three matters before the

18

court this morning, Your Honor.

19

amount of paper in the file, but I hope that that will

20

subside.

21

I apologize for the

We are moving to add a party defendant.

We're

22

moving to amend.to add a count of punitive damages against

23

the Defendant Molle, and removing there are some other
RUDIGER

a GREEN

REPORTING SERVICE

CERTIFIED VERBATIM REPORTERS
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4

1

amendments to the punitive damages count against the

2

defendant Mendez.

3

need to enter an order dealing with discovery.
THE COURT:

4

s

And then there is an issue about we

I would take care of those things

that have been resolved first.
MR. CORDTS:

6

All right.

There is a motion to

7

quash.

I had tried to redepose or take some additional

8

oral testimony from the Defendant Molle.

9

without

preju~ice

I have withdrawn

my attempt to do that, and Ms. Cochran

10

has withdrawn without prejudice her motion to quash my

11

subpoena.
MS. COCHRAN:

12

13

Your Honor, it should already be

in the file.

14

MR. CORDTS:

There's an order to circulate it.

15

MS. COCHRAN:

I believe it was mailed a week

16

or so ago and; .hopefully, it's been entered now with

17

respect to the motion to quash.

18

THE COURT:

That would be the one that says it

19

appearing to the court by the signatures of counsel

20

properly it is so ordered that the motion to quash filed

21

by counsel for Mr. Molle is without restriction.

22

MR •. CORDTS:

23

THE COURT:
RUDIGER

That's it.
That order is so entered.

a GREEN

REPORTING SERVICE
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5

1

MR. CURDTS: ·Additionally probably confusing

2

to the appearance of the file is a motion to file a second

3

amended motion for judqment; that would be subsumed in the

4

third.
THE COURT:

s
6

And I have a request to amend to

reflect punitive damages.

7

MR. CURDTS:

Yes.

8

THE COURT:

Okay.

9

MR.

10

13

I don't know whether the court

would prefer to take these up one at a time or altogether.
THE COURT:

11

12

CURDTS:

there.

Altogether while you're standing

That's all right.
MR. CURDTS:

All right.

I think probably the

14

first thing I'd like to address is the motion to add the

15

additional defendant, Your Honor.

16

If we had known at the time we filed the suit

17

what we learned in discovery, the plaintiff would have had

18

a right to file against this additional defendant.

19

THE COURT:

The suggestion that you depose

20

someone who indicated that one of the other parties to the

21

litigation hadn't given permission to use the car by

22

someone else.

23

MR. CURDTS:

Exactly.

RUDIGER 81 GREEN REPORTING SERVICE
CERTIPIED VERBATIM REPORTERS
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6

1

THE COURT:

2

MR. CORDTS:

Okay.
Exactly.

The two, the

3

depositions disclosed that the first driver, Mr. Mendez,

4

who had a point one-eight blood alcohol level was given

5

express permission and in fact was riding with the owner

6

of the vehicle, and was given express permission to drive

7

it that night.

8
9

The trooper's evidence would be that
Mr. Mendez, the driver who was given permission was so

10

intoxicated that he couldn't be given his field sobriety

11

tests and that his manner, speech, disposition, muscular

12

coordination and so forth was so affected as to be

13

apparent to common observation.

14

We could I suppose, Your Honor, file a

15

separate suit, but I don't believe that to be in the

16

interest of judicial economy.

17

it to be in the interest of my client's pocketbook.

18

dealing with joint and several liability here.

19

I certainly don't believe
We're

We have a case where we had the same crash.

20

We had the same facts.

21

liability.

We had the same indivisible injuries to the

22

plaintiff.

We had

23

THE COURT:

We had the same witnesses to prove

I would assume that with the

RUDIGER 8t GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
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7

1

addition of this party defendant that there would be the

2

need to serve him.
MR. CURDTS:
THE COURT:

4

Yes.
And get him involved in the case.

5

obviously a counsel 1 might be the same as other counsel 1

6

entering an appearance on his behalf.

7

counsel would want to be involved in the discovery

a

process.

I would assume that

so we basically grind.the case to a halt.
~·

9

CURDTS:

I don't think so, Your Honor.

10

think we've conducted some discovery that would be made

11

available to new counsel, and we also have an October

12

trial date.

13

upon us.

So it's not like the trial is crashing down

14

That's our position on that.

15

discretion to allow him to come in now as opposed to

16

requiring a separate suit to be filed or for us to

17

nonsuit, or something.

18

THE COURT:

19

The court has

Filing a separate suit and then

coming in and asking for a motion to consolidate.

20

MR. CURDTS:

21

THE COURT:

22

MR •. CURDTS:

~

I

Yes.
We'd have that option too.
That's our position on that.

We

hope that the court would not put us to those things.

We

RUDIGER

a
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8

.1

don't see any sense in it, and would ask that he be

2

allowed to be joined in this suit.

3

You also have the -- it's not a problem but

4

it's an anomaly where different juries may be hearing the

s

same case against different defendants, and then you have

6

to reconcile various awards and verdicts as between the

7

joint and several court cases.
THE COURT:

8

Yes, arquably though that ·one of

9

the party def,ndant's actions could be potentially

1o

don't know anything about the case -- put it could

11

potentially be so bad or so egregious that one party might

12

not want to have the other person's bad acts leak over to

13

their case.

14

MR. CURDTS:

I

Oh, I'm certain that's absolutely

15

the case here, Your Honor.

16

defendants·want or both of these defendants would probably

17

like to hide the fact of their intoxication.

18

extent that it's not relevant to an issue of negligence,

19

and so far everyone is denying negligence, or to the

20

extent it's not germane to an issue of punitive damages,

21

we would think that any problem with that could be cured

22

with a limitin9. instruction by the court.

23

THE COURT:

I'm sure that neither of these

All right, sir.

RUDIGER 81 GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
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But to the

9

MR. CUROTS:

'The second thing that we're

2

asking to do, Your Honor may recall I think it was in

3

January I was here on a motion to add Mr. Molle -- not add

4

Mr. Molle but to add a count for punitive damages against

s

him, a common-law count of punitive damages.

6

did not agree with our position that the facts were

7

sufficiently outrageous to allow that to go to the jury,

8

and denied leave to amend without prejudice, saying we had

9

uncompleted discovery, your trial date is way away.

10

The court

Since that time we have deposed the officer

11

and I have re-examined the· forensic evidence in the case.

12

I have consulted with a forensic toxicologist, and the

13

testimony that we would proffer to the court this morning,

14

and which is alleged in the third amended motion for

15

judgment and presumed to be true, is that the defendant

16

Molle was operating this vehicle by his testimony at 1:30

17

in the morning.

18

that's more to his benefit, 2:30 in the morning is

19

probably a more accurate estimate of the time of the

20

occurrence.

21

By probably more reliable testimony

Mr. Molle went to have his breath tested.

22

When he got th~e to take the test he had a sudden onset

~

of chest pains, concerning the officer.
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The officer then

10

1

decided not to administer the breath test but instead to

2

get him a blood test.

3

blood was drawn at 5:56, 3 hours and 26 minutes after the

4

latest estimate of the time for the incident.

s

blood was drawn 3 hours and 26 minutes later, it still had

6

a residual blood alcohol level of .14 by the state test; a

1

.13 by the private.

When his

I've consulted with a highly qualified

8

9

He was taken to the hospital, his

forensic toxi9ologist; I don't know that he's the one that

10

we will use, but he's worked for the state for years.

11

He's a pharmacist.

12

He has said to me.that the man's blood alcohol level at

13

the time of the collision, that is at 2:30 in the morning

14

was far in excess of .15.

He's testified in thousands of cases.

THE COURT:

15

That's not to say that at the time

16

of collision that ··there weren't some other intervening

17

acts which could have affected his blood alcohol level.

18

MR. CORDTS:

Not according to his testimony~

19

No, we've taken -- I think we've got him pretty well

20

locked in on not having anything further to drink.
THE COURT:

21

a~ways

But as you know, in the context of

22

DUI cases we

get into the accuracy of the tests,

23

whether or not it conformed with the requirements, whether
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1

or not the person, in the context of the breath test

2

belched or consumed anything in the interim, or then took

3

some breath spray or whatever.

4

MR. CURDTS:

5

THE COURT:

Exactly.
And if there is any, I guess,

6

intervening act which would affect -- negate results of

7

the tests then the test isn't admitted •
. · MR. CURDTS:

8

~

9

COURT:

Um-hmm.

And what you're suggesting to me,

10

and I'm making sure I understood your argument, is that

11

there's a recognition that the punitive damage threshold

12

is .15.

13

and 26 minutes later, but you don't have anything to link

14

what occurred at the time of the accident as blood alcohol

15

level at the time of the accident and the intervening

16

period as to-when this blood was taken 3 hours and 26

17

minutes later.

Your evidence suggests that it's .13-.14, 3 hours

18

so how do you deal with that gap?

19

MR. CURDTS:

There is no problem with the gap.

20

We've got sworn testimony at this point from the

21

defendant, Mr. Molle, as to what he had to drink, how he

22

was feeling

23

officer's testimony that goes through each of the steps

th~:t

night, that sort of thing.
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We have the

12

1

that is required in a criminal case to admit the

2

certificate of blood alcohol analysis.

3

identified him.

4

sealed them properly.

s

They were sent to a private lab.

6

state lab.

We've got the registered nurse that
The vials came from the division.

THE COURT:

7

They were sent to the

What's to say that his blood

8

alcohol.level might not rise in that 3

9

minutes?

10

He's properly

MR. CORDTS:

~purs

and 26

Well, the forensic toxicologist

11

will say that because he had nothing to drink after 2:30,

12

at the outside, his level was falling.

13

metabolizing alcohol.

14

drink or .02 per hour.

15

He was

The qeneral rule of thumb is one

And so the forensic toxicologist will say that

16

based upon the blood test, and the fact that he had

17

nothing in between the accident and the time of the

18

properly taken blood test, that his blood alcohol at the

19

time of the collision was far in excess of .15.

20

is the allegation we've made.

21

that I truly believe we can support.

22
23

THE COURT:

And that

And that's the allegation

The other side is going to tell me

probably that this is a potential slippery slope that
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1

we're getting into and that if we have a standard for .15

2

and we let evidence come in that he is under .15, or

3

.13-.14, then we start getting reasons why it might have

4

been more than .15 at the time the accident occurred, that

5

we run into the risk of negating what the statutory intent

6

is and that is focusing on the .15.

7

MR. CORDTS:

The statute, Your Honor, says in

8

an action for personal injury arising from operation of a

9

motor vehicle.the finder of fact may in its discretion

10

award exemplary damages if the evidence proves that the

11

defendant acted with malice toward the plaintiff.

12

think there's any indication of that regard with

13

Mr. Molle.

14

THE COURT:

15

MR. CORDTS:

I don't

Right.
Or the defendant's comments were

16

so willful and-wanton as to show a conscious disregard for

17

the rights of others.

18

something, and I guess it's a rebuttal presumption, that

19

defendant's conduct shall be deemed sufficiently willful

20

or wanton as to show a conscious disregard of the rights

21

of others when the evidence proves that, number one, when

22

the incident

~

say that again -- when the incident causing the injury or

c~using

And it then goes on to deem

the injury or death occurred -- I'll
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1

death occurred, the defendant had a blood alcohol

2

concentration of 0.15 percent or more by weight by volume.
And I'm telling the court that that is an

3

4

allegation that is made in the third amended motion for

s

judgment, that is an allegation that is amply supported by

6

the facts as we know them and as we have discovered them

7

to be.
THE COURT:

8

9
10

is a fact

que~tion

So your position in effect is that

to resolved by the jury as to whether

or not a blood alcohol level of .15.

11

MR. CURDTS: ·Yes, it's upon the evidence.

12

THE COURT:

13

All right.

I understand your

point.

14

MR. CORDTS:

Thank you, sir.

15

The third motion we have is a motion to compel

16

discovery.

17

Mr. Mendez, and you'll see he has filed some objections to

18

a couple of our interrogatory questions, and

19

interrogatories were served with the motion for judgment.

20

I am not in any way faulting counsel for

Mr. Mendez, the defendant Mendez, is either in

21

hiding or has lost touch with his counsel, apparently, and·

22

is not available.

23

we need to have an order entered, Your Honor,
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15

1

compelling discovery because of the recent decision in

2

Brown v. Black, 260 Virginia 305, which essentially

3

prohibits the court from imposing any sort of sanctions or

4

any sort of remedy for lack of discovery if there hasn't

5

been an order entered compelling it first. · We also need

6

such an order to prevent us from being blind-sided at

1

trial.
THE COURT:

8

9

counsel, do you have any objection

to that parti9ular motion?
MR. BOONE:

10

Your Honor, I just wanted to point

11

out to the court that I've never been in touch with this

12

quy.

13

uncle's car with permission.

14

coverage.

15

Liability appears certain.

He was an itinerant worker from Mexico, driving his
There is no question of

We've been unable to get in touch with him.

The reason ·we haven't. conceded liability is

16
17

we're still trying to sort out the punitive damage issues.

18

And I understand his point that he wants to prevent me

19

from finding this quy the week before trial and having him

20

show up.

21

22
23

THE COURT:

And precluding him from being able

to present his.case in full.
MR. BOONE:

Right.

That's his big concern.
Right.

And I understand
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1

that.

It's just at this·point I don't-- I have no

2

objection to the entry of an order saying that if I can't

3

make him available some reasonable time before trial he'd

4

be excluded from testifying, because I understand he wants

s

to avoid surprise.
THE

6

COURT:

When would you say is your drop-

7

dead date for actually knowing about the accessibility to

8

Mr. Mendez?
MlJ.. CORDTS:

9

I

don't know, Your Honor.

10

concerned about that position, not because it's not

11

reasonable but because

12

Brown v. Black case if there's no order compelling.

I

I'm

think it may run afoul of this

At some point I may move the court for some

13
14

sort of a sanction or remeqy against Mr. Mendez, depending

15

on what he does.

16

going to be, but I can't ask the court for that without an

17

order compelling discovery so I've left a blank in there.
THE

18

19

20

I

don't know what his legal position is

COURT:

I'll tell you what.

Why don't we

do this.
MR. BOONE:

I understand counsel's position

21

and I'm sympathetic.

22

touch with my

~

order but I certainly understand.

~lient

I just, because I haven't been in
I can't consent to do any type of
I had provided the
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1

stuff he's entitled to have.
THE COURT:

2

I think Mr. CUrdts is right and

3

right on the money as far as the point that he is making,

4

and I'm inclined to enter the order.

5

Mr. CUrdts is an officer of the court, but I'm

6

going to direct that you work with counsel to try to see

7

if there is some way you can facilitate finding out

8

whether or not we can actually get Mr. Mendez physically

9

before the cov,rt.

10
11

But I will grant your motion on that

point.
MR. BOONE:

12

before the court.

13

is, Your Honor.

We will try to get him physically

We tell you we just don't know where he

14

THE COURT:

15

Do you have an order on that issue?

16

MR. CURDTS:

17

had a blank for the number of days.

18

we can pass up.

19

20

21
22

23

Sure, I understand, Mr. Boone.

There's one in the file.

I've

We have a copy that

It was attached to the notice and backup.

THE COURT:

Here it is, order compelling

discovery signed by you.
If I could get Ms. cochran and Mr. Robins to
sign off on that (document handed to counsel).
MR. CORDTS:

And Your Honor will notice that
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1

there's a blank for the number of days following the

2

entry.

3

THE COURT:

4

MR. CORDTS:

5

THE COURT:

6
7

When is the trial in October?
Ninth.
October 9th.

You all say you have

had no contact at all with Mr. Mepdez?
MR. BOONE:

No, sir.

The named insured who is

s

the party that he's trying to add is -- said he flew into

9

town for a copple months and then he's gone, and he hasn't

10

had any contact with him.

11

MR. CORDTS:

12

THE COURT:

13

getting him before the court is slim.
MR. CORDTS:

IS

April 30th.

16

THE COURT:

17

MR. CURDTS:

19

No address.

The likelihood of us actually

14

18

No phone.

I'd agree to that.

Yes, sir.
Your Honor, just so we have an

understanding about this, I have the third amended motion
for judgment also amplifies the punitive damages count

20

against Mr. Mendez in a couple particulars.

21

have been disclosed to counsel. in discovery but they

22

weren't a part.. of the pleadings, and I thought it was

~

These facts

probably better to go ahead and get them in the pleadings
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1

now than argue about it later.
THE COURT:

2

Let me hear from counsel on,

3

first, the issue about adding an additional party

4

defendant.
MR. BOONE:

5

Walter Boone.

I represent Armando

6

Mendez, who is at present one of the two present

7

defendants.

8

defendant, I take no position.

9

court if the

10

As to adding Ernesto Mendez-Chavez as a·party

~ourt

I can explain that to the

needs, but I'm not going to be opposing

that one.

11

With respect to the motion to add the

12

statutory pUnitive damages with respect to Defendant

13

Molle, I take no position on that.

14

sure, address that.

Ms. Cochran will, I'm

As for the third amended motion for judgmen~

15
16

which adds some language -- first of all, I'm not quite

17

sure how Mr. curdts calls these facts since all the

18

evidence we've gathered runs contrary to what he's

19

alleging here, but with respect to the intentional acts of

20

Mendez and him laughing at the scene, taking it at face

21

value, apparently what this is is an attempt to add a

22

count for

23

really plead statutory, a 1.5 BAC under 8.01-44.5.

comm~n

law punitive damages whereas he had
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20

1

is apparently an attempt to add a common law count for

2

punitive damages.

3

And recognizing that the court is liberal with

4

amendments, my main concern is to find out from the court

5

how long I have to file responsive pleadings to the third

6

amended motion for judgment because I wouldn't tend to

7

file the demerits of that, should it be granted.

8

THE COURT:

9

M$.

10

of the

Thank you, sir.

Cochran, can I hear from you on the· issue

addi~ional

party first.

MS. COCHRAN:

11

I have no position on that

·12

either.

I guess seeing my position is the more the

13

merrier, so I don't think it affects my client one way or

14

the other, and I can't contest that.

15

THE COURT:

16

MR. ROBINS:

17

Mr. Robins, do you have any?
~~gge,

State Farm is- not a party.

We don't a dog in that particular part of the action.

18

THE COURT:

19

The motion adding the additional party is

20

All right.

granted.
Now we switch to the issue of the second

21

22

count, the

23

third amended motion for judgment.

fil~ng

of the third amendment document entitled
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1

What is your·position on that Ms. Cochran?

2

MS. COCHRAN:

Well, Your Honor., my

3

understanding of what plaintiff's counsel is attempting to

4

do now is to allege a statutory punitive claim against

s

Mr. Molle.

6

court to do is to allow him to do sort of a pseudo

7

statutory and a pseudo common-law claim which does not

8

exist in Virginia.

9

10
11

Although what I think he's really asking the

Ypu have already denied his motion to amend
for common law, nothing has changed since that.
THE COURT:

The determination in the context

12

of that motion was that the facts and circumstances as

13

they had been presented at that time did not provide a

14

common law basis.

15

MS. COCHRAN:

16

THE COURT:

17

MS. COCHRAN:

That's correct.
Okay.
And there's nothing in his third

18

amended motion for judgment that would change that with

19

respect to the common law.

20

THE COURT:

Correct.

21

MS. COCHRAN:

The one thing that he has done

22

is he has said .there was -- the one thing that he has now

23

plead that I guess makes a difference is that there was a
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1

.15 at the time that the· accident happened.

And he's

2

doing that based upon the requirement under 8.01-44.5

3

which requires three different things, that being one.

4

Because it's a very new statute, honestly, I

5

have had a difficult time finding any cases that address

6

it; in fact, I only found one that talked about it at all.

7

It came from the Supreme Court.

8
9

So I've looked carefully at the statute
itself.

I haye a copy for the court if you don't have one

10

handy (handed to the court).

11

statute as a whole, and what it pretty much does is it

12

talks about what I would think would be very specific

13

things that you have to have in order to fall into the

14

statute.

15
16 .

And so I've looked at the

Clearly, in this case on its face there is no

'.. ." ..15.: The plaintiff's counsel···has· agreed that there were

17

two different certificates, one was a .13, one was a .14.

18

And the case law with respect to criminal cases says that

19

there is a presumption that what the blood alcohol

20

certificate says is what it was at the time of driving,

21

and there's a number of different cases.

22

those to you

23

i~

I can refer

you're not familiar with them.

The one that I think is really on point is
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1

called Davis v. Commonwealth.

2

although it's very long, and I found the same thing in
THE COURT:

3

I can pass up a copy,

I think everyone would agree that

4

is the current state of the law with regard to DUI

5

resolution.
MS. COCHRAN:

6

And I realize that there are two

7

different issues, but what I think he's asking you to do

8

is he wants to have it both ways all the time.

9

when it works.against the defendant it's okay to do it;

10

I'mean

when it helps the defendant it's not.
And is there's a presumption, I think we can

11
12

assume in civil law as well there should be a presumption

13

that the BAC is the same at the time that the blood is

14

taken or the breath is tested as-it was at the time of the

15

accident.
THE COURT:

16

How do you deal with the language,

17

though, in 8.01-44.5 that says when the incident causing

18

injury or death occurs defendant had a blood alcohol

19

concentrate at the .15 percent or more by the way of

20

finding.

21

MS. COCHRAN:

But that's what the presumption

22

is under the

23

the amount of time that has passed, whatever that

cr~minal
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1

certificate says is presumed to be what it was at the

2

time.

I think the terms -THE COURT:

3

Excuse me.

The contents of DUI

4

cases are certain time frames that you have to accomplish

5

getting the certificate.

6

MS. COCHRAN:

7

THE COURT:

Agreed.
And in this case Mr. Curdts has

8

suggested that it was some 3 hours and 26.minutes ·between

9

the time that.the incident or accident occurred and the

10

defendant's blood was taken.
MS. COCHRAN:

11

12

·

That's true.

But then you're

straying further and further away from what the very

13

liberal statute says in the first place, and I don't think

14

it was the legislature's intent to leave this open for a

15

lot of challenge.

16

here.

17

because we don't have cases

18

case from the supreme court that didn't really address

19

this issue.

20

I think that's the problem we have

Unfortunately, we don't know too much about it yet

THE COURT:

I mean we have only one

Suppose some sort of a test was

21

done, not in the context of this case, but suppose some

22

test was done and that test showed a blood alcohol level

23

of .14, and Mr. Curdts went out and got his own expert,
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1

and the expert looked at the results and said there are

2

some problems with the results and the way they conducted

3

it, the way the alcohol volume was assessed.

4

some technical problems with the ways thing are done, and

5

but for those technical problems the result would be .155

6

which would then get him over the threshold limit.
Would he not be in a position to present

1

-a
9

There are

evidence to undermine the result of the toxicology report,
or is he

stuc~

with the toxicology report that was done?

MS. COCHRAN:

10

For purposes of punitive

11

damages, I don't think the legislature would. appreciate us

12

going in and I mean punitive damages are frowned upon in

13

the first place in Virginia, and to take a very specific

14

statute and start reading into it I think is contrary to

15

what the legislature would have intended.
The point you're raising is, though, with the

16
17

validity of the test itself.

18

case.

19

went through the steps with the trooper and has seen

20

evidence that it was taken properly by a certified nurse.

21

The test itself is not at question.

22
~

That's not an issue in this

No one is contesting it.

Wh~t

In fact, he says he even

he's doing is having someone come in and

second guessing the test results and saying, well, it
RUDIGER

a

GREEN REPORTING SERVICE

CERTIFIED VERBATIM REPORTERS

-56-

26

1

could be at another time it was something else.

2

happens all the time with respect to litigation, but not

3

when it's specifically stated this way.

4

It

And the problem is that if the legislature

5

didn't think that the certificate and the testing was what

6

mattered, they probably wouldn't have listed it in the

7

next paragraph which then gives another cause of action

8

for not -- you know not adhering to the tests wheri

9

required to dQ so.
THE COURT:

10

11

Let me tell both counsel this

obviously is a case of first suppression.

12

MS. COCHRAN:

13

THE COURT:

It is.

I think you're right.

And I imagine my name is going to

14

be in the Appellate Courts either way I rule, and so me

15

making a decision based upon oral argument what I would

16

·solicit from all counsel who have an interest in the

17

decision are briefs on the issues, so I can sit down and

18

consider it, take a look at any case that you want to

19

cite, and actualiy I'll produce an opinion which is a

20

written opinion better than I would be able to do on an

21

oral basis.

22
23

MS. .COCHRAN:

May I add just a couple more

things for your food for thought.
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1

THE COURT:

Yes, ma'am.

2

MS. COCHRAN:

In this case, as Mr. curdts

3

said, we did take the trooper's deposition.

4

that he took an alcosensor at the scene of the accident •

.s

He testified

I know for purposes of criminal cases, that's not

6

admissible.

I'm not sure that's true in civil cases

7

based on the case law I've seen.

8

specific to the criminal charge but it's not admissible.

9

And his testi•ony was that at the time he took the

I think it's very

1o

alcosensor at the scene of the accident, within a very

11

short period following the accident it was a .14,

12

identical to what the blood certificate was.

13

that's another concern.

14

THE COURT:

IS

MS. COCHRAN:

16

And so

Another fact.
I mean that's a fact, as opposed

to an opinion.
With respect to his third amended motion for

17

the other problem I have which I think is more

18

judqm~nt,

19

of a technical type thing is he did not mention in any of

20

his allegations that at the time that Mr. Molle began

21

drinking that he knew that he would be driving, which is

~

the second

23

didn't see it in there that he knew.

under the statute of 8.01-44.5.

requ~rement

RUDIGER
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1

MR.. CORDTS:

Look at l.l.F.

2

MS. COCHRAN:

3

MR. CORDTS:

I'm sorry?
I think l.l.F does it.

Continued

4

to drink beer while driving on Interstate 95.

5

alleged in the words of the statute, but I think that's a

6

fair inference.
THE COURT:

7

It's not

Count III, paragraph l.l.F,

8

Mr. Molle's conduct was so willful and wanton as to show

9

conscious disregard for the rights of others, and in

10

particular he had continued to drink beer while driving on

11

Interstate 95.

12

Is that what you're talking about, sir?

13

MR. CORDTS:

14

MR. BOONE:

Yes, sir.
Your Honor, with respect to the

15

third amended motion for judgment insofar as the language

16

is added against my client, Mr. Mendez, for essentially

17

adding a common law count of punitive damages, I was kind

18

of separating this out at this stage as whether you could

19

leave to amend and then obviously ruling on a demurrer as

20

to whether even if that's sufficient to state a cause of

21

action for a common law punitive damages.

22

delaying for another day.

23

one?

Are we going to roll these into

RUDIGER 81 GREEN REPORTING SERVICE
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THE COURT:

1

:t think that's probably the most

2

efficient way of dealing with the whole thing.

3

seems to me that we really don't get to the core issue,

4

and that is whether or not this punitive damages claim is

s

re-addressable until and unless we actually give him leave

6

to have the amended motion for judgment, so we get the

7

whole case before us so we can make that resolution.

8

Because it

Now, if you want to suggest in the fiiings

9

that you make.that notwithstanding any ruling that I make

10

on the merits with regard to the issue of punitive damages

11

that his third motion for judgment still does not make out

12

a claim, I think that's appropriate.
MR. BOONE:

13

Okay.

It seems to me that that's

14

somewhat what I was hearing in the debate on Mr. Molle,

15

and if we're going to do them both at the same time, maybe

16

there's some logic to that to·save us fl:'om granting at

17

this stage and then arguing the real substance at some

18

later date.

19

THE COURT:

I agree.

20

MR. BOONE:

That's fine.

21

THE COURT:

All right, counsel.

Let's take a

22

look at schedules to see when we can hope get these briefs

23

in.
RUDIGER 8r GREEN REPORTING SERVICE
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Mr. curdts, do you think you can have your

1

2

first brief in by the 13th of April?
MR. CORDTS:

3

I'll be out of town on the 13th

4

and the week before that, .but I can try to do it by the

5

5th, or I can do it after.

6

the5th.
THE COURT:

7

8

~-

May I say that I will drop it in

THE COURT:

That's fine.

Drop it in the mail

the 5th.
And then 1 counsel, do you think you can qet

13
14

CORDTS:

the mail.

11
12

All riqht 1 then let's shoot riqht

for.the 5th of April.

9
10

It will probably come in by

·yours by the 26th, three weeks?

15

MS. COCHRAN:

That would be fine, Your Honor.

16

MR. BOONE:

Sure, the 26th.

17

THE COURT:

The 26th.

18

THE COURT:

And then, Mr. Curdts, if you want

19

to file any sort of reply brief, if any, within a week, so

20

May 3rd.

21

MR. CORDTS:

22

THE.COURT:

23

MR.. CORDTS:
RUDIGER
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1

to address primarily is whether the punitive damages

2

statute permits proof of -THE COURT:

3

From what I've heard Mr. Boone

say, which probably, and I can't honestly tell you how to
5

structure your filings, but it seems to me that the first

6

thing that you would need to do is focus on the substance

7

and the merits of the third motion for judgment as to

8

whether or not you believe that in the context of that

9

particular filing you've made out your common law case.

10

That's issue number one.
Issue number two would be whether or not,

11

12

based upon the facts as you presented, you believe that

13

you come within the requirements of 8.01-44.5, and be in a

14

position to prove that the allegations that you're making

15

with regard to his blood alcohol level being something in

16

excess of .15 when the incident occurred, if you want to

17

allege any facts and circumstances there or law which you

18

believe

ca~

establish, you would be entitled to do that.

19

MR. CURDTS:

20

THE COURT:

21
22
23

Yes.
And they're going to tell me the

complete opposite of that, so.
MR •. CURDTS:

Well, I've already briefed the

issue of common law punitive damages.

I don't know

RUDIGER 8t GREEN REPORTING SERVICE
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1

whether the court wants that again or not.
THE COURT:

2

Well as I recall it

anybody can

3

correct me if I'm wrong on this

4

first ruled on the issue of common law damages the

5

determination was that the facts were deficient at that

6

point.

7

want to allege in the context of your common law claim

8

based upon subsequent discovery that you conducted, I

9

think that's

as I recall when I

And if you've got some additional facts that you

~ppropriate.

MR. CORDTS:

10

All right.

Well, my position

11

would be that the additional fact is the threshold blood

12

alcohol level, but that certainly I'm entitled -- the jury

13

is entitled to consider if it's going to award punitive

14

damages all of the facts are including those that in and

15

of themselves the court has ruled are not outrageous

16

enough by themselves to go to·the jury.

17

THE COURT:

18

MR. CORDTS:

19

THE COURT:

Yes, we're in the ·same position.
All right.

Thank you.

Okay, I' 11 look forward to the

20

briefs and, hopefully, you'll look forward to creating

21

opinions.

22
23

(~ereupon,

at 11:15 o'clock a.m., the hearing

in the above matter was concluded.)
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1

2

3

CERTIFICATE OF court REPORTER

I, Saundra A. Ikenberry, a Certified Verbatim

4

Reporter do hereby certify that I took the notes of the

5

foreqoinq hearinq by Stenomask and reduced the same to

6

typewritinq; that the foreqoinq is a true record of said

7

hearinq to the best of my knowledqe and ability; that I am

8

neither related to nor employed by any attorney or counsel

9

employed by tne parties thereto; nor financially or

10

otherwise interested in the action.

11

12

Saundra A. Ikenberry,
court Reporter

13
14
15
16
17
18
19
20

21

22
23
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VIRGINIA:
IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

)

NICHOLE WOODS,
Plaintiff,
v.
ARMANDO V. MENDEZ, eta/.,
Defendants.

)
)
)
)
)
)
)
)
)

At law No.
51795

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR LEAVE TO AMEND
Statement of the Case·

This matter is before the Court on plaintiff's motion for leave to file a proposed "Third ·
Amended Motion for Judgment," in which she seeks to add Count Ill, claiming exemplary
damages against the defendant Molle, and to amplify the allegations of Count II, which
seeks exemplary damages against the defendant Mendez. Plaintiffs motion pursuant to
R~: 14jor leave to add a negligent entrustment claim against a new defendant, Emesto
"->
~
l&..> ~

• Me~~-~avez, was granted, but no order has been presented because the form of the
;..l:-'0=
... J-:.,:c;{

~

.

plea!~ ta be served on the new defendant depends upon resolution of the issues now
I.-

.....

·~

.

e~!helCourt. The statute of limitations will expire June 27, 2001. Trial is scheduled
-~Q

-u

;
1

o~o~r9,2001.

uc..

Facts

Plaintiff was a passenger injured when. her ~ehicle was sandwiched between two
drunk drivers on Interstate. 95. The defendant Mendez pleaded guilty to driving under the
influence with a blood alcohol concentration of 0.18%. He was swerving back and forth
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across three lanes, alternately slowing and accelerating so as to impede the passage of
other motorists. He came to a virtual halt in front of Plaintiffs vehicle, which was then hit
from behind by the defendant Molle. Plaintiffs vehicle caught fire and burned. Mendez
was observed later laughing at the scene.
Mendez was driving a vehicle belonging to his cousin, the new defendant, Ernesto
Mendez-Chavez. The two cousins had been together all day. They were living together
at the time with common family, they worked together that day, they went to a party
together, they rode in the same car together, they were together when the defendant
Mendez-Chavez bought beer, they went to another party together in the same car, and

.
they left there together. Mendez-Chavez is expected to claim that he himself was too
drunk to drive home from the second party, so he turned the car over to Mendez. Mendez,
who as previously noted had a 0.18% BAC, is now incommunicado and has not yet been
located or deposed. Mendez-Chavez claims that Mendez is with fami[y at an unknown
address in Mexico, somewhere south of the Federal District. Mendez-Chavez is unable
to recall or unwilling to disclose where he and his cousin were or who they were with on the
night of the incident Now that Mendez-Chavez is to be joined as a party defendant and
will be represented by counsel, it is possible that his recollection will improve.
The other defendant, Molle, admits having drunk at least ten beers before colliding
with the Plaintiff. He went for a long drive on the interstate highway after quarreling with
his wife. He testified on deposition that he was "sleepy" and "tired." The wreck happened
at approximately 1:30 a.m. by his testimony and at approximately 2:30 a.m. by the
testimony of an independent witness. During his driving excursion, Molle stopped for
gasoline and bought another 12-pack of beer. He resumed driving and drank some of the
-2-
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beer. He set his cruise control at 60 m.p.h., nodded off and struck Plaintiffs vehicle fullforce in the rear, ramming it into the Mendez vehicle. Molle had no awareness of other
vehicles on the road before impact and he took no evasive action. He consumed no
alcohol foiiC?wing the wreck. He was not injured. When required by the arresting officer to
submit to a breath test, he suddenly claimed to have developed chest pains and was taken
to a hospital. There, in strict accordance with statutory procedures. his blood was drawn
at 5:56 a.m. The Certificate of Blood Withdrawal and the Division of Forensic Science
Certificate of Analysis are attached. His residual BAC some three hours twenty-six
minutes after the wreck was measured at 0.14% by weight by volume. Plaintiff has been
advised by a highly-quaiified forensic toxicologist that the defendant Molle carried a BAC
substantially in excess of 0.15% by weight by volume at the time of the wreck.

Questions Presented

1. Whether reasonable persons could disagree on whether the defendant Molle's
misconduct, considered in· its entirety, was so willful or wanton as to show conscious
disregard for the rights of others.
2. Whether Plaintiff may be restricted in her proof under Virginia Code §8.01-44.5
that Defendant Molle's BAC exceeded 0.15% at the time of the collision.
3. Assuming the Plaintiff will be unable to develop sufficient proof that Defendant
Mendez knew he was going to drive when he began or while he was drinking. whether
reasonable persons could differ in their conclusions whether the defendant Mendez's
misconduct, considered in its entirety, was so willful or wanton as to show conscious
disregard for the rights of others.

Argument and Authority
1.

Plaintiff has alleged facts sufficient for a jury to
-3-
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consider Defendant Molle's liability for common law
punitive damages.

The Court previously has denied without prejudi~ Plaintiffs motion for leave to
amend to allege common law punitive damages against defendant Molle. The only
significant additional fact now alleged is that defendant. Molle's BAC was in excess of
0.15% at the time of collision. Plaintiff reiterates and does not abandon the arguments
made in her previously-submitted Memorandum of Law- Punitive Damages. The standard
for common law punitive damages remains the same: where reasonable persons could
disagree on whether the defendanfs actions were simply .negligence, or instead reflected
misconduct, malice or s~ch recklessness or negligence as to evince a conscious disregard
for the rights of others, the issue of punitive damages is for the trier of fact to

con~ider.

Huffman v. Love, 245 Va. 311, 314, 427 S.E.2d 357 (1993). Plaintiff suggests that
reasonable persons could so differ on the facts of this case, and at least one·· Virginia
Circuit Court has opined that the 0.15% trigger contained in Code §8.01-44.5 not only
establishes the current public policy of the Commonwealth, but also that its enactment
demonstrates that reasonable persons (i.e., the General Assembly) could conclude that
operating a motor vehicle with that level of intoxication evinces a willful, wanton conscious
disregard for the rights of others. Thompson v. Sinclair, Va. Cir. 33 (1997)( copy attached).

2.

Plaintiff is not and constitutionally could not be
restricted in her proof under Virginia Code §8.01·
44.5·that Defendant Molle's BAC exceeded 0.15% at

-4-

-69-

--.
the time of the collision.
The pertinent part of Virginia Code §8.01-44.5 provides:
In any action for personal injury or death arising from the
operation of a motor vehicle, engine or train, the finder of fact
may, in its discretion, award exemplary damages to the plaintiff
if the evidence proves that the defendant acted with malice
toward the plaintiff or the defendant's conduct was so willful or
wanton as to show a conscious disregard for the rights of
others.
A defendant's conduct shall be deemed sufficiently willful or
wanton as to show a conscious disregard for the rights of
others when
evidence proves ·that (i) when· the incident
causing the injury or death occurred, the defendant had a
blood alcohol concentration of 0.15 percent or more by weight
by volume: .. (emphasis supplied.)

the

"When statutory language is clear and unambiguous, it will be given its plain meaning and
intent; there is no need for construction by the court." Singleton v. International Assn of

Machinists, 240 Va. 403, 406, 397 S.E.2d 856 (1990)(citations omitted). This statute
speaks to the time of the "incident causing the injury," not to the time blood is withdrawn.
It neither prescribes nor restricts the type of evidence which may be offered, saying only
"when the evidence proves."
The Certificate of Blood Withdrawal and the Division of Forensic Science Certificate
of Analysis are admissible under Virginia Code §18.2·268.7, which provides that:

...

... Upon proper identification of the certificate of withdrawal,
the certificate of analysis, with the withdrawal certificate
attached, shall, when attested by the Director, be admissible
in any court, in any criminal or civil proceeding, as
evidence of the facts therein stated and of the results of
such analy~is.
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This statute gives rise to no presumption. The certificates are received.as evidence of the
facts therein stated and of the results, i.e., that Mr. Molle's blood had a residual SAC of
0.14% when it was drawn at 5:56 a.m.
In the context of a criminal case, there is a rebuttable presumption that a
subsequently administered chemical test accurately reflects SAC at the relevant time, i.e.,
at the time of driving. Davis v. Commonwealth, 8 Va. App. 291, 381 S.E.2d 11 (1989).
Davis' conviction was reversed because the trial court refused to allow proof of his actual
BAC at the time he was driving, in rebuttal of the presumption which the majority read into
the statute.
Whether a Davis presumption is to be found in the language of Virginia Code §8.0 144.5 has not been considered. Davis, decided in 1989 and cited repeatedly since, was
well-established law when Code §8.01-44.5 was enacted in 1994, and it is admittedly
logical to assume the General Assembly knew of and considered the Davis presumption
atthe time of enactment. In oral argument before this Court on March 23, 2001, defendant
Molle not only claimed the benefit of such a presumption, but went on to urge that the
presumption $hould be conclusive. A conclusive presumption would fly in the face of both
the holding and the rationale of Davis. As in Davis, any presumption here must be a
rebuttable one. Otherwise, it would deny due process in violation of the Fourteenth
Amendment to the United States Constitution and Article I, Section 11 of the Constitution
ofVirginia, Fairfax Fire and Rescue v. Newman, 222Va. 535,281 S.E.2d 897 (1981), and
the right to jury trial under t_he Seventh Amendment to the United States Constitution and
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Article I, Section 11 of the Constitution of Virginia, O'Brien v. Snow, 215 Va. 403, 210
S.E.2d 165 (1974).
The allegations of Count Ill of the Third Amended for Judgment must be a~cepted
as true at this stage of the proceedings. Under Rule 1:8, leave to amend should be
"liberally" granted. The only justification offered here for refusing leave to amend is
defendanfs claim that demonstrating his true level of inebriation will fail at trial because of
a presumption which does not exist.

3.

Plaintiff has alleged facts sufficient for a jury to·
consider the defendant Mendez's liability for
common law punitive damages•

.
The initial Motion for Judgment alleges facts sufficient to state a claim for statutory
punitive damages against the defendant Mendez and has not been challenged. One
element of statutory punitive damages under Virginia Code §8.01-44.5 is proof that the
defendant knew he was going to drive when he began or while he was drinking alcohol.
If Plaintiff is unable (despite Mendez's having been in the company of the intoxicated
owner of the vehicle throughout the entire day) to develop sufficient proof of this
"knowledge" element, the claim for statutory punitive damages may fail or be withdrawn.
The question would remain, however, whether the other misconduct of the defendant
Mendez would be sufficient to support a claim for common law punitive damages, as in the
case of Webb v. Rivers, 256 Va. 460, 507 S.E.2d 360 (1998) (common law claim allowed
despite rejection of statutory claim).

Mendez's misconduct includes driving with a

measured BAC of 0.18%, more than twice the "legal limit." His misconduct also includes
driving behavior from whi~h fairly may be inferred a conscious disregard for the rights of

-7-
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others. He repeatedly blocked the passage of at least one other motorist before stopping
..

in the center lane of the interstate highway in the path of Plaintiffs vehicle. As the other
vehicle would attempt to pass him, Mendez would speed up or change lanes. Even if this
driving did not emanate from some twisted sense of machismo, Mendez saw or should
have seen the other vehicles on the highway, and he either knew or should have known
that his driving behavior was endangering their lives and property. After causing a wreck
. in which Plaintiff's vehicle was conspicuously consumed by fire, he laughed. He has
provided no discovery and has now either fled the jurisdiction or gone into hiding.
Where reasonable persons could disagree on whether the defendant's actions were
simply negligence or instead reflected misconduct, malice, or such recklessness or
negligence as to evince a conscious disregard of the rights of others, the issue of punitive
damages is for the trier of fact to consider. Huffman, 245 Va. at 314. "In determining
whether punitive damages may be considered by a jury in an automobile collision case, the
trial court's inquiry is limited to ascertaining if reasonable persons could differ in their
conclusions whether the defendant's negligent conduct, considered in its entirety, was so
willful or wanton as to show a conscious disregard for the rights of others." /d. at 315.
Plaintiff submits that reasonable persons could so differ with respect to the alleged conduct
of Mr. Mendez.
The motion now before the Court is for leave to amplify the existing allegations
supporting a punitive damages claim against Mendez. Plaintiff disclosed the additional
allegations months ago in initial discovery. There is no motion for summary judgment
before the Court. and for g'?od reason. It would be clearly inappropriate at this stage of the
proceedings. Slone v. GMC, 249 Va. 520,457 S.E.2d 51 (1995), _Carson v. LeBlanc, 245
-8-
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Va. 135,427 S.E.2d 189 (1993).
Respectfully submitted
NICHOLE WOODS
by counsel

zf~/? ,,...~
...- - William R. Curdts
DUNTON, SIMMONS & DUNTON, L.L.P.
678 Rappahannock Orive; PO Box 5
White Stone, Virginia 22578
TELEPHONE: (804) 435-4000
FAX: (804) 435-1614
Counsel for Plaintiff
Certificate of Service

I hereby certify that true copies of the foregoing Memorandum in Support of
Plaintiff's Motion for Leave to Amend were mailed or delivered to WalterS. Boone, Ill,
Esquire, Attorney for Armando V. Mendez, at Allstate Staff Counsel, 3141 Fairview Park
Drive, Suite 175, Falls Church, VA 22042, to Janet Whitaker Cochran, Esquire, Attorney
for James Wesley Molle, 4103 Chain Bridge Road, Suite 401, Fairfax, Virginia 22030 and
to Jack A. Robbins, Jr., Esquire, Attorney for State Farm Mutual Automobile Insurance
Company, Uninsured Motorist Carrier, BRAULT PALMER GROVE ZIMMERMAN WHITE
& STEINHILBER LLP, PO Box 534, Manassas, Virginia 20108-0534 this d ~ day of
~
,2001.
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44 Va. Cir. 33 THOMPSONV. SINCLAIR (1997)
Robin L. Thompson
vs.
Richard J. Sinclair
Case No. L9S-2440
CIRCUIT COURT OF THE CITY OF PORTSMOUTH
44 Va. Cir. 33
October 23, 1997
HEADNOTE: In this case, the plaintiff presented sufficient evidence of willful and wanton
misconduct in connection with an automobile accident resulting from drunk driving for the jury to
consider an award of punitive damages.
By Judge James A. Cales, Jr.
AUTHOR: CALES
OPINION
In the case of Thompson v. Sinclair, I opine that the matter of punitive damages should be
consider~ by the jury. The court's decision is based on the following:
1. The defendant's, Sinclair, two prior convictions of driving under the influence;
2. The fact that the defendant had iwice before received court-ordered ASAP education;
3. The defendant, because of his ASAP education, had particular and specific knowledge of the
effects of alcohol on a man of his size;
4. On the night of the accident, the defendant voluntarily consumed at least four to five beers
knowing that he was going to operate a motor vehicle and that by operating a motor vehicle after
drinking that amount of alcohol, he could be a danger to himself and others;
S. With the knowledge set forth in# 4 above, the defendant proceeded to drive at a speed of 60
miles per hour in a 45 mile per hour speed zone;
6. The defendant, while driving 15 miles in excess of the speed limit and under the influence of
alcohol, crossed three lanes of Shore Drive at the ~e of the collision;
7. That approximately two hours after the collision, the defendant's blood alcohol tested at 0.18.
While the cases dealing with the application of punitive damages in automobile collision cases are
not as clear as the court would like them to be, it is clear that the question before the court is:
"Can reasonable people reach different conclusions whether the defendant's negligent conduct was
so willful or wanton as to show a conscious disregard for the rights of others?" If reasonable
people could differ, then the issue of punitive damages should not be removed from jury
considerations. See, Huffman v. Love, 245 Va. 311 (1993).
Clearly, Va. Code§ 8.01-44.5, which was added to the Code in 1994, has no direct application to
this case because the date of the accident preceded the enactment of the code section. The court is
of the opinion that it should note the code section for two reasons: one, it sets forth the current
public policy ofthe Commonwealth; and two, its enactment, in and of itself, shows that
reasonable persons (i.e., the General Assembly) could conclude that the alcohol level reached in
the present case, under the circumstances, creates a willful and wanton, conscious disregard for
the rights of others.
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VIRGINIA:
IN THE CIRCUIT COURT OF PRINCE Wll..LIAM COUNTY
NICHOLE WOODS,
ATLAWNO.: 51795

Plaintiff,

v.
ARMANDO V. MENDEZ, et a1
Defendants.

MEMORANDUM IN SUPPORT OF DEFENDANT'S MENDEZ'S DEMURRER TO THE

THIRD AMENDED MOTION FOR JUDGMENT
COMES NOW Defendant Armando V. Mendez, through counsel, and for his
Memorandum in Support of the DemUITer to the Third Amended Motion for Judgment which
may be filed, states as follows:
.STATEMENT OF THE CASE

Plaintiff has filed her Motion for Leave to file a Third Amended ·Motion for Judgment.
With respect to Defendant Armando V. Mendez, the proposed Motion for Judgment seeks to set
out a claim for common law punitive damages by adding factual allegations which Plaintiff
contends would support a claim for common law punitive or exemplary damages.
Plaintiffs original Motion for Judgment has set forth allegations which, if proved, would
support statutory punitive damages pursue to Section 8.01-45.1 Code of Virginia, as amended.
The claimi.\Jfor statutory punitive damages remains pending. Once discovery is complete, the
0'1
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Summary Judgment or Motion in Limine. Defendant does not, however, contend that ~e claim
for statutory punitive damages was insufficient as pled.
Should the Court grant leave to file the Third Amended Motion for Judgment, Defendant
Mendez demurs to the common law claim for punitive damages and as grounds therefore, states
as follows:
ALLEGATIONS TO BE CONSIDERED

What Plaintiff assets as "facts" are actually "allegations" which are yet to be proven or
established. Plaintiff alleges, in Paragraphs 6 and 7 of the Third Amended Motion for Judgment,
that Defendant Mendez intentionally "swerved the vehicle back and forth across three lanes of
interstate highway so as to impede and obstruct other motorists" and was "observed laughing at
the scene." In other paragraphs of the Amended Pleading, Plaintiff alleges that her vehicle was
then struck by a vehicle operated by Defendant Molle who was intoxicated and asleep.
Plaintiff further alleges that Defendant Mendez had a blood alcohol concentration of
.15% or more. Although a BAC of .18 is not actually alleged in the Third Amended Motion for
Judgment, in an effort to avoid a subsequent hearing on a fourth Amended Motion, Defendant
Mendez urges the Court to assume that a BAC of .18 was alleged for purposes of the Demurrer.

ARGUMENT
Defendant contends that the pleading fails to state facts upon which common law punitive
damages can be granted as relief. Section 8.01-273 Code of Virginia as amended. In considering
the Demurrer, the appropriate test for the Court is whether the Plaintiff has alleged sufficient
. facts, which, if true, state a cause of action. West Alexandria Properties Inc. v. First Virginia
Mortgage 221 Va 134,267, SE 2d

14~

(1980).

2
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In his argument in support of the claim, (Section 3) Plaintiff sets out his spin on what he
hopes the evidence will show; such as he might suggest to a jury in closing argument. The Court
must look only at the factual allegations in the Third Amended Motion for Judgment to test the
sufficiency of the Pleading, not what phrases the Plaintiff might ultimately employ if arguing the
case, i.e. "twisted sense of machismo."
The standard of conduct sufficient to create an issue of punitive damages in the absence
of malice requires conduct so willful and wanton as to show a conscious disregard for the rights
of others. Booth v. Robertson236 Va 269,273, 374 SE 2d 1,2 (1988), Webb v. Rivers 256 Va
460, 507 SE 2d 360 (1998).
Intoxication alone, at any BAC level, does not establish a case for punitive damages.
Baker v. Marcus 201 Va 905, 910, 114 SE 2d 617, 622 (1960), Puent v. Dickens 245 Va 217,
427 SE 2d 340 (1993).
Of course, in the instant case, Plaintiff has alleged additional conduct which he contends
would be sufficient to permit a jury to consider punitive damages. While each case must be
resolved on its own facts, willful and wanton negligence generally involves some type of
egregious conduct.
Plaintiff has relied upon the case of Huffman v. Love 245 Va 311 (1993) to support her
claim that the alleged conduct of Mendez was so willful and wanton as to show a conscious
disregard for the rights of others.
In Hoffinan the Supreme Court ruled that a jury issue on punitive damages was created
where there was evidence:
1).

That Defendant was ~ving nearly two (2) times the posted speed limit.

3
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2).

Defendant was operating his vehicle on the wrong side of the road when he struck
Plaintiffs vehicle.

3).

Defendant fled the scene of the accident.

4).

Defendant had a blood alcohol concentration of .32.

5).

Defendant was in tWo (2) prior accidents during the same evening and failed to
stop for either.

6).

Defendant had two (2) prior drunk driving convictions.

The C'onduct of Defendant in Huffman evinces a far worse pattern of conduct from that
alleged in the present case, including a BAC nearly twice that alleged by Plaintiff here. In the
amended pleading proposed by Ms. Woods, there is no allegation that the vehicle of Defendant
Mendez even struck the vehicle in which Plaintiff was riding. The allegations are that the
conduct of Defendant Mendez occurred in front of Plaintiff, whose vehicle was then struck by
the vehicle operated by Defendant Molle.
The present case is more analogous to two (2) recent Supreme Court cases in which the
Court held that Defendants conduct created no cause of action for common law punitive
damages.
In Puent v. Dickens 245 Va 217, 427 SE 2d 340 (1993}, Defendant Dickens was
operating his veJ;licle ''very fast" and did not attempt to brake before he collided with the
Plaintiff's vehicle. He then tried to leave the accident scene. Dickens was found to have a BAC
of .24. The Supreme Court ruled that those combined factors were insufficient to allow the jury
to consider an award for punitive damages.

4
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In Hack v. Nester 241 Va 499, 404 SE 2d 42 (1991) the Virginia Supreme Court ruled
the trial court erred in submitting the issue of common law punitive damages to the jury where
there was evidence that:
1).

Defendant Hack crossed the center line on a curve and struck an approaching car
head-on, killing plaintiff.

2).

Hack had two (2) prior drunk driving convictions.

3).

Hack had a BAC of between .09 and .114.

. 4).

Hack was operating his car ai: night while knoWingly suffering from "night
blindness".

.
5).

He was operating his vehicle without a left head light.

Under the factors in Hack, the Court ruled that Plaintiff did not show a conscious
disregard for the safety of decedent.
The cases of Sloan v. General Motors 249 Va 520 (1995) and Carson v. LeBlanc 245 Va
135 (1993), cited by Plaintiff, are not germane to the issues raised by a demurrer (sufficiency of
pleadings) as they both involve Summary Judgment (sufficiency of evidence) issues in products
liability cases.
The Virginia Supreme Court requires a very high level of adverse conduct before that
conduct can be said to reach the level of "conscious disregard for the rights of others" necessary
to establish a cause of action for common law punitive damages. While the facts alleged in
Woods v. Mendez do not neatly coincide with any known Virginia Supreme Court case, the BAC
level of .18 as alleged in Woods v. Mendez and the other actions alleged by Plaintiff are much

5
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closer here in nature and degree with Puent and Hack. where no cause of action was created than
with the authority cited by Plaintiff on her behalf
The Plaintiffs factual allegations as to the conduct of Defendant Mendez, set forth in the
Third Amended Motion for Judgment, even if all nue. would be insufficient at law to create a
cause of action for common law punitive damages. Accordingly, Defendant's Demurrer to the
Third Amended Motion for Judgment should be sustained and/or the Motion for Leave to Amend
the Motion for Judgment should be denied on the grounds that the amended pleading, as pled,
would not state facts upon which the relief sought can be granted.

Respectfully submitted,
Armando V. Mendez
By Counsel

BY:~
Walte{S. Boone, m, Esquire 19019
3141 Fairview Park Drive, Suite 175
Falls Church, VA 22042
Telephone: 703-207-3558
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CERTIFICATE OE SERVICE

I hereby certify that a copy of the foregoing
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•I

day of Itt~-&:{
I

L;

was"f~;le~ first class, postage prepaid, this

, 2001, to:

William R Curdts, Esquire
DUNTON, SIMMONS & DUNTON, L.L.P.
678 Rappahannock Drive
P.O.Box5
White Stone, Virginia 22578
Counsel for Plaintiff
Janet Whitaker Cochran, Esquire
4103 Chain Bridge Road, Suite 401
Fairfm4 Virginia 22030
Counsel for James Wesley Molle
Jack A. Robbins, Jr., Esquire
P.O. Box 534
Manassas, Virginia 20108
Counsel for State Farm Mutual
•

w~
ps
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STAFF COUNSEL
GEICO INSURANCE COMPANIES
4103 Chain Bridge Road, Suite 401
Fairfax, Virginia 22030

-.

Telcuhonc: 7031218-8061
f"ax: 703/273-1661

Eugene C. Miller-1'o

• Admitted in VA
oAdmitted in DC
·Admitted in MD

Edgar F. Sahanegh•o

Thomas E. Campbell •o
Brian A. Geschick:ter*
Janet Whitaker Cochran._

April 26, 2001
David Mabie
Clerk of the Court
Prince William Circuit Court
9311 Lee Avenue
Manassas, Vuginia 20110
Re:

Nichole Woods v: Armando V. Mendez, et al.

Dear Mr. Mabie:

Enclosed please find Defendant Molle's Opposition to Plaintiff's Motion for Leave to
File Third Amended Motion for Judgment, which I would appreciate your filing in the above
case. Please note that a copy is also being hand delivered to Judge's Chambers, directly to Judge
Alston. Thank you for your cooperation in this matter.
Very truly yours,

~~=~
IWC/rlh

cc: .Honorable Rossie Alston
Wtlliam R. Curdts
Walter Boone
Jack Robbins
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Ym.GINIA:
lN THE CIRCUIT COURT FOR THE COUNTY OF PRINCE wn.LIAM
NICHOLE WOODS,
Plaintiii: ·
At Law No. 51795

V.

ARMANDO V. :MENDEZ, mJl.,
Defendants.
DEFENDANT MOLLE'S OPPOSITION TO PLAINTIFF'S
MOTION FOR LEAVE TO FILE THIRD AMENDED MOTION FOR runGMENT

Defendant James Molle, by counse~ moves this honorable Court to deny plaintift's Motion
for Leave.to Fde Third Amended Motion for Judgment, and in support thereo( states as follows:
Statement ofFacts
This case arises out of an automobile accident wherein the plaintiff was a passenger in a
vehicle travelling north on 1-95. It is alleged that the co-defendants were travelling in ftont of the
plaintnrs vehicle and were driving erratically, causing the plaintifFs vehicle to slow down and
stop as it traveled behind them. DuriD.g ·one of the times that the ·pllintiff's vehicle bad almost
come to a stop on I-95 behind the co-defendant's vehicle, the Molle vehicle collided with the rear
of the plaintiff's vehicle. It is not disputed that Mr. Molle bad consumed alcohol prior to the
accident ~tlJat h!t had dozed offjust before the accident.
0"\
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C: ~ D~~~olle agrees that Count I of plaintiff's Third Amended Motion for Judgment
t.

~eg~ a ~of ~ction for negligence against him.

Defendant Molle bas no position of whether

=··
I
LC.o~ all!~ a cf-use of action against the co-defendants or whether Court II of plaintiff's Third
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Am~ed~o~or Judgment alleges a cause of action for punitive damages against cou-

defendant Mendez. Defendant Molle, of course, strongly disagrees that plaintiff can prove facts
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that would support a claim for punitive damages as set forth in Count m of plaintiff"s Third
Amended Motion for Judgment, either under common law or pursuant to §8.01-44.5 of the Code
ofVttginia (1950), as amended.
L Plaintiff has faDed to allege facts sufficient for punitive damages, under Vagiuia
commoolaw.

The standard that a trial court must apply in determining whether the issue of punitive
damages is created is "if reasonable people could differ in their conclusions whether the
defendant's negligent conduct, considered in its entirety, was so willful or wanton as to show a
conscious disregard for the rights of others." Huffinan v. Love.. 245 Va 311, ~ 15, 427. S.E. 2d
357, 359 (1993). Further, intoxication alone is not sufficient to subject a negligent driver to an
award for punitive damages. Huffinan v. Love, 245 Va at 314.
The clear distinction that the Vttginia Supreme Court has made in determining whether a
punitive damages jury issue has been created in a personal injury, automobile accident case
involving an intoxicated driver is whether the intoxicated defendant bad prior knowledge of
specific conditions that would likely cause injury to others (emphasis added). This distinction was
highlighted in the case of Clohessy v. Weiler. 250 Va 249, 462 S.E. 2d 94 (1995). In Clohessy,
"

this Court compared those cases finding that a punitive damages jury issue was created with those
that found a jury issue was not created. This Court noted that the requirement of prior
knowledge of specific conditions that would likely cause injury to others is not met when there are
"no prior accidents or warning of dangerous driving to intoxicated driver before the subject
collision." 250 V a. at 253.
In the instant case, there was no prior accident or warning of dangerous behavior to Molle

before his impact with the plaintiff's vehicle. This case is nothing more than a routine rear-end
2
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traffic accident wherein Molle was intoxicated. This arises to nothing more than ordinary
negligence.
When comparing this case with those cases where tbis Court has found that a jury issue
was created for punitive damages, under common law, the facts of the instant case pale by
comparison. In Hu.ffinan, the defendant was driving at almost twice the posted sp~ crossed
into an oncoming lane of traffic, and had two prior DUI convictions with ASAP attendance.
Most importantly, the defendant had bit another car and continued driving, immediately before the
accident with the plaintiff. In addition, when the defendant was finally stopped some ~ee miles
after his accident with the plaintiff, he could not walk, talk or stand without assistance. The major
tactor in the Court's analysis for holding that the issue of punitive damages should have been
submitted to the jury was that the defendant not only generally knew of the dangers of drunk
driving because of his two previous DUI convictions with ASAP attendance, but at the time of the
accident, he also "knew that _his driving ability was impaired because he had just collided with
another vehicle." Huffinan. 245 Va. at 314. The facts ofHuffinan y. Love. however, are much
more egregious than the instant case" in all respects. Love crossed over into the oncoming lane of
..

traffic and collided with a vehicle, ignored this tact and kept going, to then collide with Huflinan.
Even after colliding with Hnffinan,. Love continued to drive another three miles. Love was unable
to walk or stand without assistance and had trouble talking.
There are no allegations or evidence in this case that Molle bad any previous DUI
convictions or attended ASAP programs; that Molle was exceeding the speed limit; that Molle

s

had any difficulties operating his vehicle prior to impact with the plaintift' vehicle, even though
he had been driving for quite some time; that Molle had dozed off until seconds before his impact
3
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with the rear of the plaintiff's vehicle; or that MoUe had any prior incidents that would indicate to

him that if he continued to drive, he would likely cause injury to others. After MoUe hit the rear
of the plaintiff's vehicle, he got out of his vehicle the~ waited at the scene of the accident for the
police to arrive. He was able to walk and talk without difficulties. On the field sobriety test
performed by the State Trooper, "he performed them halfway well, but not as well as someone
that was sober would." {Trooper Colwell's deposition, dated March 8, 2001, page 33, lines 3-5).
The other leading case where this Court found that the issue of punitive damages should
have been submitted to the jury was Booth v.. Robertson, 236 Va. 269, 374 S.E. 2d 1 (1988).
Interestingly, there are no real similarities between the facts of the instant case and the facts of
Boot~L

other than the defendants were intoxicated. In Booth. the intoxicated defendant was

travelling at a high rate of speed, down the wrong side of the interstate. The defendant also
received a warning from the driver of a tractor- trailer who flashed his lights and made a constant
blow on his air horn, immediately before having to swerve to miss colliding head-on with the
defendant. The intoxicated defendant, ignoring this, continued driving and collided with the

plaintiff.
Plaintiff has argued in her brief that the Vtrginia Circuit Court case of Thompson v.
Sinclair. 44 Va. Cir. 33 (1997), suggests that a BAC of .15% is the level of alcohol at which
reasonable persons could not differ on whether a defendant's conduct is so willful or wanton as to
show a conscious disregard for the right of others. However, in looking at the facts of that case,
and considering that defendant's conduct in its entirety, as the Vtrginia Supreme Court requires,
plaintiff has failed to point out the fact that the defendant there bad two prior DUI convictions
with court-ordered ASAP and was travelling IS miles over the speed limit with a BAC of .18%.
4
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Plaintiffhas previously suggested that the fact that defendant MoUe feU asleep at the
whee~

coupled with·the consumption of alcoho~ should allow the plamtitrto submit the issue of

punitive damages to a jury. The cases cited by plaintifl: Hargrove v. Commonwealth, 140 Va.
App. 618 (1990) and Conrad v. Commonwealth. 31 Va. App 113 (1999), suggest the contrary.
In those cases, the Court was determining if the criminal defendant's behavior inferred criminal

negligence necessary to sustain a conviction of involuntary manslaughter. The distinction that
those cases seemed to make is whether the defendant had any "notice" that he was likely going to
tall asleep; l:p. the Conrad case, the de(en9ant bad dozed off +5 times whjle driving in a residential
area and eventually struck a pedestrian after having tallen asleep, again. In that case the defendant
was convicted. By contrast, in the Hargrove case, the defendant, although he was extremely tired
and in need of sleep, was only a short distance from home and had not fallen asleep before the
accident. That defendant was not convicted of involuntary manslaughter. In the instant case,
there have been no allegations and there is no evidence that defendant MoUe had nodded oft' or
that he was likely going to nod oft' prior to the subject accident.
This Court has previously denied that that plaintiff has alleged sufficient facts to support a
punitive dan:'ages claim at eommon·law. No facts have beep. revealed and no "further discovery
has been conducted that shows any change in the plaintiff's evidence, since that Court's previous

ruling. Accordingly, the Court should once again deny the plaintiff's Motion for Leave to Amend
with respect to a claim for punitive damages, pursuant to Vuginia common law.

n. PlaintiWs evidence cannot prove the required statutory elements of§S.Ol44.5 of the Code of Virgina (1950), as amended.
:rhe accuracy of the chemical tests, which were performed to test defendant Molle's
5
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blood, pursuant to §18.02-268.2 of the V1rgina Code, is not disputed. Further, the parties do not
dispute that the certificates of analysis which were tiled with the Clerk of the Prince William
General District Court showed a BAC of .13% and .14%. Copies of those certificates are
attached. Therefore, plaintiff's claim that defendant Molle had a BAC of .15% or higher, is not
substantiated by the certificates of analysis.
Defendant Molle agrees that the language of §8.01-44.5 states that it is the BAC of the
defendant "when the incident causing the injury or death occurred, that matters. However, the
form_ ofthe evidence to prove the BAC at that time, is at issue. Plaintiff claims that she· should be
allowed to introduce expert opinion testimony stating that at the time of the accident, defendant
Molle's BAC was something other than that disclosed in certificates of analysis issued after
chemical testing of defendant Molle's blood. Unfortunately, there appears to be no case law in
VU'ginia which directly addresses this point, as it pertains to punitive damages in personal injury
cases. We are, however, given some guidance from the case law discussing the evidence ofBAC
in criminal cases.

Plaintifrs argument overlooks a number of reasons whyexpert evidence, introduced by
the p~ is contraiy to the law and logic;- Fu-St ofail, even though §8.01-44.5 is silent as to
the form of proof which may be used to show the defendant's BAC, it is obvious that there could
be no application of §8.01-44.5, whatsoever, if there was no chemical test of the blood
performed. W"rthout the certificate of analysis, there would be no credible evidence ofBAC.
Further, §8.01-44.5 goes on to provide that if a defendant unreasonably refuses to submit to a test
pursuant to §18.2-268.2, his conduct shall be deemed sufficiently willful and wanton as to show a
conscious disregard for the right of others. This further suggests that the means by wJUch to
6
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measure the BAC would
be a chemical
test pursuant to §18.2-268.2.
.
.
PlaintifF bas correctly set forth in her brief that in criminal cases, there is a rebuttable
presumption that the defendant's BAC "at the time of driving" was the same as indicated by the
results of the subsequent chemical tests. This doctrine was first set forth in the case of Davis v .

.

Commonwealth, 8 Va. App. 291 (1989). A copy of the Davis case is attached. Davis further
states that ccthe accused may challenge the test results by competent evidence, such as, for
example, that he had not consumed enough alcohol in the relevant time to reach the level
indicated by.the chemical test result.". Davis, 8 Va. App. at 300. In other words, the pr~sumption
may be rebutted by the defendant. The right to rebut the presumption is. not a right of the
Commonwealth, or in a civil case, the p.laintitf. Clearly, as plainti1fhas set forth in her brief: the
criminal accused's constitutional rights would be violated if the presumption was not a rebuttable

one. It also follows that since affording punitive damages has a similar purpose as criminal
punishments, that is to deter certain behavior and punish, that a civil defendant in a punitive
damage case should be afforded the right to rebut that presumption. However, defendant Molle,
at this time, does not care to present evidence to rebut the presumption.
The V1rginia Supreme Court has noted on many occasions·its reluct.arice to award punitive
damages in personal injury cases. It ·is also clear, as was pointed out in the case of Barbara v.
Adams, 40 Va. Cir. 557 (1994), that §8.01-44.5 is "substantially more hoeral than the common
law in allowing for the recovery of punitive damages". A copy of the Barbara case is attached.
Therefore, it does not follow logic that §8.01-44.5 should be interpreted to be even more hoeral in
it application by allowing the plaintiff' to take evidence of a BAC that is less than the stated
statutory limit and produce opinion· testimony to make it something higher. Also, common sense
7
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dictates that no credible opinion testimony would be able to state exactly what any defendant's
BAC was at the moment of impact in an accident case. Any opinion testimony is exactly that,
opinion, and therefore would be speculative.. This is true, particularly since Trooper Colwell
testified that the results on defendant Molle's alco-sensor test that was performed at the scene of
the accident was the same as the BAC on the certificate of analysis, .14%. (Trooper Colwell's
deposition, dated March 18,2001, pages 51- 52).

In conclusion, the only evidence that should be presented to prove the BAC of a defendant
"when the incident causing the injury or death occurred", pursuant to §8.01-44.5, should be the
certificates of analysis, obtained under the provisions of §18.2-268.2 of the Code ofVll"ginia. In
the instant case, defendant Molle's certificates did not indicate a BAC of .15% or higher.
Accordingly, plaintiff cannot prove the elements of §8.01-44.5, and therefore, a claim for
punitive damages should not be allowed.
WHEREFORE, defendant Molle requests that plaintiff's Motion for Leave to file her
Third Amended Motion for Judgment, be denied, as it pertains to Count m.
JAMES MOLLE

Janet Whitaker Cochran
VSB #28916
4103 Chain Bridge Road
Suite401
Fairfux, Vttginia 22030
(703) 218-8061
8
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CERTIFICATE OF SERVICE
I HEREBY certifY that a true copy of the foregoing was mailed, first - class, postage
prepai~ this 26th day of April, 2001, to:
William R. Curdts
Post Office Box S
White Stone, Vuginia 22578-0005

Walter Boone
3141 Fairview Park Drive #175
Falls Church, Vli'ginia 22042
Jack Robbins
8567 D Sudley Road
Manassas,·vlfginia 2011 o

~4.&~
JanetWhitaker Cochran
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Court of Appeals of Virginia.

Accused may challenge blood alcohol test results by
competent evidence, such as. for example. that he had
not coasumed enough alcohol at relevant time to reach ·.-·
level indicated by chemical test results; however,
ualess rebutted, test results are sufficient to establish
blood alcohol concentration at time of driving. Code
1950, §§ 18.2·266(i), 18.2-268.
•

Keaneth Palestine DAVIS

v.
COMMONWEALTH ofV"arginia.
Record No.1274-87..J.

[4) Automobiles <5=354
48Ak354

June 6. 1989.

Defendant was convicted in the Circuit Court,

Amherst County, R.C. Goad, J., of driving a motor
vehicle wbile having blood alcohol concentration of
.10% or more by weight by volume.
Dd'endant
appealed. The Court of Appeals. Koontz. CJ., held ·
that it was reversible error to preclude defendant from
introducing evidence of his condition at time of alleged
incident

Benton, J.. filed an opinion dissenting but concurring
in the remand for a new trial.

To the extent that driver offered evidence or attempted
to offer evidence that faulty brakes caused accidcot and
this his "condition." was such that he was not "under lhe
influence of alcohol" at time he was drivini, evidence
was not relevant to charge of driving motor vehicle
while having blood alcohol concenfration. of .10% or
more by weight by volume since it .did not tead to
prove that test ~ts did not accurately reflect blood
alcohol concezitralion at time he was driving;
lherefore, evidence was not admisSJ'blc. Code 1950, §§
18.2·266(i). 18.2·268.

151 Automobiles <5=354
48Ak354

West Headnotes

[5) CrimiDalLaw ~1170(1)
110k1170(1)

(1] Automobnes c8::=t353
48Ak353

Statute, prolu'biting driving a motor vehicle while
having blood alcohol concentration. of .10% or more by
weight by volume as indicated by chemical test, did not
preclude accused from introducing evidence of his
condition. at time of alleged incident aud failure to
allow accused to introduce evidence was revem'ble
error. Code 1950, §§ 18.2·266{i),l8.2-268.
uu *292 Joseph A. Sauzone, Lynchburg, for
appellant

Under statute prohibiting driving a motor vc¥cle while
having blood alcohol concentration of .10 pen:cnt or
more by weight by volume as indicated by chemical
test. prescribed measurement is an evidentiary fact
which CRates rebuttable presumption. chat
measuremeut accurately reflects blood alcohol
concentration· at time of driving. Code §f50,
... 18~2-266(i). 18.2-268.

[21 Automobnes c8::=t411
48Ak411

Katherine B. Toone, Asst Atty. Gen. (Mary Sue
Terry, AJty. Gen... on. brief), for appellee.

Because evil which statnte is intended to proln'bit is
driving with specified blood alcohol concentration. and
language employed in statute refers to driving while
having specified blood alcohol concentration, afteradministered blood alcohol concentration. test results
must be related to CODSUQJption of alcohol before or
during act of driving. Code P §§ 18.2-l66(i).
18.2-268.

Present:
KOONTZ, CJ.. and BENTON and
COLEMAN. JJ.
KOONTZ, Chief Judge.
Kenneth Palestine Davis was convicted in. a bench trial
pursuant to Ca< § 18.2-266(i) of driving a motor
vehicle while he had a blood alcohol concentration of
.10 percent or more by weight by volume as indicated
by a chemical test administered in. accordance with the
provisions o: **1: Cod'§ 18.2-268. On appeal.

[3) Automobiles c8::=t"'l6
48Ak426
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Davis phmses the issues to be addressed in the
following manner: (1) whether. in.accordance with the
language of Cod§ 18.2·266(i), the Commonwealth
met .its burden of proof in -=stablisbing that Davis'
blood alcohol content was .10 percent or more while be
was operating his vehicle; and (2) whether the trial
court correctly nded that Code § 18.2· 266(i} precludes
an accuse& •29: from introducing evidence of his
condition at the time of the alleged incident
Ue essential facts leading to the charge agaiDSt Davis
are not in dispute. On November 24, 1986.· at some

rime prior to 9:00 p.m. on Route 29 in Madison
Heights. a truck driven by Davis struck the rear of a
truck driven by John Hines which was stopped at a stop
lighL Trooper Lynn Roach, a Vifgioia State Police
officer, arrived at the scene of the accident.at 9:1S p.m.
and interviewed Davis and Hines. · Hines related to
Trooper Roach that Davis had attributm the accideDt to
fa~ brakes on his truck. Hines further related that
he did not detect an odor of alcohol about Davis and
that Davis was polite and apologetic abOut the accident.
Davis, however, related to Trooper Roach that "he had
had one beer in Danville, Vu-gioia, as he was coming
up on his trip fiom Danville up 29 through Lynchburg
going on North up 29." Davis stated that he had
nothing alcoholic to drink after the accident After
administering a field sobriety test, Trooper Roach
arrested Davis at 9:45 p.m. Subsequently, a blood test
was administered on Davis at 10:17 that ~ening. The
test results were reported as .10 pcteeDt by weight by

voblme.
At triaL Davis conceded that he was driving at the time
of the accident and that the blood test was admiJUstered
"in accordance with the provisious ofCodt § 18.2-268 .
... [FNl] He ·also concedes these fActs on appeaL
However. because the test results were repOrted
precisely at .10 percent, the miDimum proscribed by
Code§ 18.2·266(i}. he challenges the accuracy of these
results and asserts that they did not accurately rd1ect
his blood alcohol conceatratia at the lime he wa&
driving his truck.
FNI •. Code § 18.2-268(8) provides ibat "(a]ny perscn •••
who operates a motor vehicle upon a public highway in
this CommOilWealth sball bo deemed thereby. as a.
condition of such operation. 10 have consented 10 have
samples of his blood or breath or both blood and breath
taken for a chemical test to determine the alcoholic .••
content of his blood. if such person is arrested tor a
violation o § 18.2-266 ••• within two" hours of the
alleged otfcnse.• This Code section tUrther provides
the procedure by which lhe chemica! tests are

PagelS

•
perfonned 1111d for the admissibility of the test results.
Compliance with this Code section is not llt issUe in this
case.

In this cont~1, it is apparent from the record that
Davis intended a three- pronged defense to the charge.
First, while conceding that the blood test \vas properly
admioistered, he intended to chaUenge the precision of
the test results based on standard devil "*294
inherent in the test procedures. Second. he intended to
introduce evidence that the test results only established
his blood alcohol concentration at the time the test \Vas
performed and not necessarily at the time he was
driving. Third, he inteoded.to introduce evidence that
at the time the accidcot occurred, regardless of the
subsequent blood test results,. he was not under the
influence of alcohol and rather the accident resulted
from faulty brakes on his truck.

...

In anticipation of his defenses. Davis filed a pretrial
motion to determine whether evidence of his "condition
during the accident" would be admissible at trial. By
order entered on Jnne 30, 1987, the trial court ruled
that Davis would not be permitted to introduce
evidence relating to his "condition at the time of the
alleged offense" because his condition at that time "is
not at issue in this cause." ne trial court's order
further provided, however, that the "admisst"bility of
evidence concerning the accuracy and credt"bility of the
blood alcohol content [test] of the defendant at the time
of the alleged offense" would be ruled npon at triaL At
trial, the court reiterated its prior ruling and aaempted
to clarify it by indicating that, because Davis was
charged under Code§ 18.2-266(i) and not with driving
under the mtluence of alcohol UD( § • Code
18.2-266(il), the evidence .of his "conditio **13 at
the time of the accident was not "relevant" The court
also· ruled that, because Davis was admittedly the
driver of the truck, under Code§ 18.2-266(i) the issues
at trial were limited to whether the blood test was
administered in accordance with the provisions of Code
§ 18.2·268 and whether Davis "hadO.lO ornot."

It is apparent from the record that Davis'. imprecise
references to his "condition during the accident" or "at
the time of the alleged offeuse" made it difficult for the
trial court to respond to his motion. Our review of the
record. however, convinces us that the trial court ruled
that a conviction under Co § 18.2-266(i) requires
only that the Commonwealth prove beyond a
reasonable doubt that Davis was driving the truck, and
the blood t.:st subsequently admini<rtered in accordance
with the provisions of Co§ 18.2· 268 accurately
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refi~ted

~ence that outward manifestations of intmSication

percent at the time the test was .performed.

will vuy from individual to individual Wbile one
highly intoxicated individna *296 may exhibit few. if...
any, outward ~estations of intoxication, another
individual may appear to be very intoxicated after
coDSUJDing a small quantity of alcohol
Thus. a
determiDation whether a person was • "'under the
influence of alcohol." even when aided by statutoJV
presumptions, caDDot be reduced to a readily usabl~
mathematical or objective formula.
Rather. that
detenniDation must be based upon the totality of the
evidence. Under such circumstances the difficultv of
establishing proof beyond a reasonable doubt ~t a
person was under the influence of alcohol. 11Dd
conversely, the difficulty of defending · against an
unwarranted charge, are readily appucnt.

a blood alcohol concentration of at least .I 0
Thus.
com~istent with the Commonwealth's position at trial
and on appeal. the 1rial court adopted what bas come to
be known as the "per se" application o § Code:
18.2-266(i) and similar statutes in our : *295
states. That is, the trial court limited the issues to the
accuracy of the test at the time it was perfonnee rather
than the accuracy of the test as reflecting blood alcohol
concentration at the time the accrued was drivin8 In
addition,. pursuant to this CODStrUction of the statute, the
trial court did not coasider Davis' general physical
condition. that is, whether he was c:lrivmg while under
the influence of alcohol. regardless of the blood test
results.
. To determine whether the trial court com.ctly
construed the· statute so as to limit the issues at trial. we must aualyze the statutory scheme embodied in Cock§
18.2-266 and related Code sectious. ·While our
Supreme Court has not had the occasion to address the
issues presented in this appeal Unci§ Code
18.2-266{i), a brief review of the legislative histoty of
these Code sections reveals their legislative purpose.
At the time of the proceedings belov § Code
18.2-266 provided in perlineot part:
It shall be unlawful for my p to drive or
operate any motor vehicle -· • whih such person
has a blood alcohol COilCCidration of0.19 pe!WDt or
more by weight by volume as indicated by a chemical
test administered in accon1ance with the provisions of
§ 18.2-268, or (iJ.) while such person is under the
intluence of alcohol...
(emphuis added).

Prior to 1984, Coc § 18.2-266 prohibited driving
"while under the intl1lei1CC of alcohol" (or other drugs
or intoncauts).
In order to facilitate that
determiaation,. when chemical tes1s were performed,
Code § 18.2-269 provided for certain presumptions for
and agaiDst the conclusion that a driver was "under the
influence of alcohol" at the time of the alleged offense.
SpecifJ.Cally, subsection (3) provided that a test result
of .1 0 percent or bigher created a presumption that a
driver was under the iDfiuence of alcohol This
presumption. however. was not conclusive and could
be rebutted by competent evidenCI See Shinault v.
Commotrwea/dr. 228 Va. 269. 271. 321 S.E.2d 652,
654(1984).

It is a matter of common knowledge based on human

.P'ndoubtedly, in part because of these difficulties but
primarily in naspouse to the public safetY conccms over
driving whil.e intoxicated, in the 1980s state
legislatures **14 enacted legislation to strengthen the
CIIU'CDt laws against driving while under the influence
of alcohol Central to ~~ legislation was the use of
chemical tests to prescn"be a maximum blood alcohol
level beyond which driving would be unlawful. In
theory, such tests eliminated the difficulties iDhCrent in
a subjective cletemlination whether a person was
"under the influence of alcohol"
The use 'of a
chemical test is appealing because of its objectivity and
certainty.
Scientific advancements in the
understaDding of blood alcohol concentration coupled
with the language employed in specific legislation
have, however, complicated legislative attempts to deal
with driDking and driving and resulted in various
interpretations given to similar legislation in our sister
states. Based on scientific evidence, courts have come
to accept as.a matter of common knowledge that blood
alcohol concentration, as measured by a chemical test,
is a fnnction of many factms including, but not limited
to, the amount of alcohol consumed, the amount and
type of food in the stomach, the body's alcohol
absorption rate. an individuars size, weight, age.
stomach and liver condition. and the length of time
between drinking and measurement. See, e.g•• State v. ·

Murphy. 7 Ohio Misc.ld 1, 453 N.E.2d l304 (Ohio
Mun.1983)~

State v. Cooh. 270 N.C. 644. ISS S.E.2d 165 (1967). Courts also have come to accept that a
given blood alcohol concentration will not always
reflect the extent to which an individual's ability to
drive safely has been impaired. In short, a blood
alcohol concentration which seriously impairs one
individual's ability to drive safely may impair to a
different degree another's ability to do so. Nevertheless.
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*291 [ijt bas been demonstrated empirically. and it is
now widely acceptc:d, that a motorist's ability to drive
safely is adversely affected by a· blood-alcohol
content of .10o/o, even though some indivicluaJs may
exhibit few outwardly visible symptoms of
intoxication at that level... Consequently. many
states have legislated directly against driving with a
blood-alcohol content of .IOo/o, some defining it as a
separate o.lfeuse and some treating it as driving under
the influence per sc.

S/IJle v. Knol~ 110 Idaho 678, 680-81, 718 P.2d 589,
591-92 (App.1986) (citatioas omitted); see also S/IJle
v. U/riclr 11 Ohio App.Jd 182, 478 N.E.2d 812
(1984). Regardless of these ~tioas, die tragic
consequences to our society occasioned by driDking
and driving ate well known. Recognizing tlUs, and
consistent with the national trend, our legislature,
begianing in 1984, made significant revisioas to Code
§ 18.2-266 and related code sectioas.
.

In 1984 the legislatun: revised Cot§ 18.2-266 into
sobsectioas and e.uactcd subsection (i), proln"bitiog
driving while haviog a blood alcohol conccmtration of
.IS percent or more by weight by volume as indicated
by a chemical test admiDistered in accordance with the
provisions of Coc § 18.2- 268.
Iil 1986 this
minimum blood alcohol concentration was loweted to
the present .1 0 percent In addition, the presumptioas
from the blood alcohol concentration as .indicated by
chemical tests administered pursuant to §Code
18.2-269 were made applicable only to §Code
18.2-266(ii), the driving "under the mtluence"
subsection of tbat Code section. Finally in 1987,
effective April1, 1988. Code§ 18.2-266 w~ amended
to provide that the degree of intoxication proln"bitcd is
"to a degree which impairs [the driver's} ability to
drive or operator any motor vehicle •.• safely."
The legislative purpose of these amendments was to
provide a statutocy scheme within the provisioas of
Code§ 18.2-266 and related code sections to prohibit
drinkiDg and driving under either of two separate and
distinct circumstances. Cod§ 18.2-266(u) proln"bits
driving "while UDder the influence of alcohoL" In
order to facilitate that detemUnation, when chemical
tests ate perfonned, Co§ 18.2-269 continues to
provide for certain. presumptioas for and against the
conclusion that a driver was "under the influence of
alcohol" at the time of the alleged offense. that is *298
when he was driving.
·
[1] In contrast,. Cod§ 18.2-266(i) prohibits driving
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•
while the driver has a blood **15 alcohol concentration
of .10 pen:ent or more as measured by a chemieal test
administered pursuant to Co§ 18.2-268.
The ,_
presumptioas. contained in Coc § 18.2-269 ate not
applicable to this offense as a result of the 1986
amendment to this code section. ThU$. the inquiry
under Code§ 18.2-266(i) is not whether a driver was
in fact "under the influence or alcohol" to a degree that
his ability to drive safely was affected; rather. the issue
is whether al the time he WQ.f drivin~ his blood alcohol
concentration was at least .10 percent as measan:d by a
subsequently administered chemical test It is for this
reason that subsection (i) and similar statutes in our
sister states have c0m.e to be known .as "per sc"
statutes. The use of objective chemical tests lend
credence to such references. However, while the use
of the short-hand reference, "per· se.," is a convenient
me&as for distinguishiag Cc § 18.2-266(i) from
subsection (ii), this tam can be misleading if used as
descriptive of the offense embodied in subsection (i).
Specifically, the term suggests that a blood alcohol
measurement prescnDed by subsection (i) is conclusive
proof of the o.lfeuse. For the reasons that follow. we .
hold that it is not; rather, we hold that the prescribed
m.casuremcnt is an evidentiaiy fact which creates a
rebuttable presumption that the mcasurcm.ent
accurately reflects the blood alcohol concentration at
the time of driying. [FN2]
fN2. This is 110t to say that the chemical teat results
a presumpticn of pilL · Obviously. the
CommOIIWC8lth must also provo beyond a· reasoaable
doubt by competcat e'Vidence that tho accused was also
drivias or opcraliag a motor vehicle.
create

[2] Because the evil which C § \~.2-266(i) is
intended to prolu"bit i drivin& with a specified blood
alcohol concentration and because the langnage
employed in the stablte refers to drivin@ while having a
specified blood alcohol concentration, the after.
administered blood alcohol concentration test results
must be related to the consumption of alcohol before or
during the act of driving. Admittedly, the literal teans
of the statute are susceptible to an interpretation thai:
would require the Commonwealth. after obtaining an
accurate blood test result of .10 pe:n:ent or more, to
produce additional scientific evidence or expert
testimony that correlates this test result to the blood
alcohol concentratiou at the time of drivinl Such a
result was reached i SIIJie v. Rolli,.,, 141 *299 Vt
105. 444 A.2d 884 (1982).
Other courts have
determined that the test results reflect a legislative
detennination that tests performed within specific time
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limitations aft~ driving accurately reflect blood alcohol
lc:vcls at the time of driving~ that the test results
establish 11 prima facie case of guilt; · that the test
results are conclusive~ or that the tests are not
conclusive and the accused may offer evidence
opposing the tests. See, e.g., State v. U/ricla 17 Ohio
App.Jd 182,478 N.E.2d 812 (1984): ~\-losleyv. State,
185 Ga.App. 610, 365 S.E.ld 451 (198 Slate v.
Tisclrio, 208 NJ.Super. 343, 506 A.2d 14 (A.D.l986);
Washington v. Dutrict ofColumbi. 538 A.2d 1151
(D.C.App.1988). The analysis by the courts.in these
cases and the discussion of the "per se" concept is
mstructive. but only in the context of consideration of
the specific language employed by the legislative
.:nactments in these states. Thus, . to determine the
proper interpretation of Cod § 18.2-266(i), we must
focus on the specific language used ilr that Code
section, and the apprOpriate cvidcntiaty weight of the
results of the subseqncntly administe::rcd blood alcohol
test.
.
(3] Code§ 18.2-266(i), by its literal terms, does not
prohibit driving after consuming sufficient alcohol to
register .10 percent or more by weight by volume as
indicated by a subsequently administered chemical test
within a specified time in accordance with the
provisions of Code§ 18.2-268. See State v. Rose, 312
N.C. 441, 323 S.E.ld 339 (1984). The euactm.ent of
snch a statu.te, clearly within the province of the
legislature, would be accurately a "per se" offense.
Guilt would be established by proof that the accused
was drMDg or operating and that the results of the
subsequently administered chemical test were .10
percent or higher. 'Ihe relationship between the test
results and the blooc **16 alcohollevd at the time of ·
driving or operati would be immaterial; no
presumptions would be involved. 'Ihe blood alcohol
concc.ntration at the time of the claemical tc which
can be accurately detetmiDed at that time. would be
conclusive, or "per se," evidence of the prohibited
alcohol concentration. Cod § 18.2-266(i), however.
was not written in this fashion. Nevertheless,. this code
section must be interpreted in the context of the factual
circumstances in which. by ·its very terms. it is
applicable. While the statute proscribes no time limit
within which the chemical test must be administered
after driving. it is a:<iomatic that there can be no
prosecution under this statute without the existence of a
chemical test obtained under the provisions of CO< §
18.2-268(B).
In addi *30t where there is
evidence that alcohol has been consum~ after driving
the chemical test cannot accurately reflect the blood
alcohol concentration at the time of driving. The

chemical test simply cannot distinguish between two
sources of alcohol ConvetSely. where no alcohol is
coasumed between the time of driving and the time the··-·
chemical test is. administered the test results can reflect
only that alcohol co~ed before or during driviag.
Code§ 18.2· 266(i) is applicable ooly in, these latter
circumstances.
Thus consistent . with the factual
circumstances~ which this Code section is applicable,
the "as indicated by a chemical test" (emphasis added)
language in this Code section provides the basis for a
presumption that the blood alcohol concentration while
driving was the same as indicated by the results of the
snbscqucnt test. However, because the accepted
knowledge of blood alcohol absorption and.elimination
rates makes it clear that the timing of the chemical test
is critical in terms of the accaracy of the test to reflect
the prior blood alcohol concentraiicm Jt the time of
driving. the test results caunot be COilC~ Rather,
because the~ alcohol com:entration reflected by
the chemical test necessarily tesUlted from alcohol
cousumed prior to or during driving, the test results are
presumptive evidence of the blood alcohol
concentration at the time of drMng. As such, the
accused may challenge the test results by competent
evidence, such as, for example, that he bad not
consumed enough alcohol in the relevant time to reach
the level indicated by the chemical test resul. See
Washington v. Dutricl ofCohnnbi. 538 A.ld 1151
(D.C.App.1988). Unless rebutted, however. the test
results are suflicient to establish the blood alcohol
concentration at the time of driving.
[4] Wlth these principles to guide us, we review the
issues presented by Davis on appeal. . To the extent
that Davis offered evidence or attempted to offer
evidence that faulty brakes caused the accident and that
his "condition" was such that he was not "UDder the
iDtluencc of alcohol" at the time he was driving his
truck, the trial court correctly ruled such evidence was
no~ relevant to the charge under Co§ 18.2-266(i).
This evidence was not relevant because it did ~~t tend
to prove that the blood test results did not accUrately
reflect his blood alcohol concen.tration at the time he
was driving. Moreover, whether Davis w~ "under the
influence of alcohol" was not at issue.
·

[S] *301 Davis was pemlitted to offer eVidence from

Dr. James C. Valentour. a toxicologist with the Central
Office of the Bureau of Forensic Science.
Dr.
Valentour had eleven years of experience with the
.:quipment used by that agency to make blood alcohol
tests and was stipulated by the Commonwealth to be an
expert qualified to interpret the results of the test
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performed on Davis' blood samples. In S1lDlDllU)'. Dr.
Val.::ntour te:atified to the scientific· ba:.'is of the blood
test, its standard deviations. and in · general the
correlation between the blood alcohol concentration at
the time of driving and the results of subsequent
chemical tests. Specifically, Dr. Valentour testified
that both th.: lime and amount of alcohol consumption
will affect the results of a subsequently administered
test In essence. he testified rhat the closer in time the
test is performed to the time alcohol is coiiSUIIled prior
to or during driving the more accurately the test results
will.reflect the actual blood alcohol concentration at the
time of driviug. Ho\VCVt **li on this record we
conclude that the trial court did not consider Or.
Valentour's testimony beyond that which confirmed the
accuracy of the blood test resuh at the time the tut.J
wen peiformed. Under the trial courrs interpretation
of Cod§ 18.2-266(i), as we understand it, any
evidence which tended to establish that the blood test
results did not accurately reflect Davis' blOod alcohol
concentration at the time he wa.J tb was not
considered relevant For that reason, we will not on
appeal, as suggested by the Commonwealth on brief,
decide whether Dr. Valea.tour's testimony adequately
rebutted the rebuttable presumption established by the
.10 per=1t blood test results. Rather. we hold that the
trial court ened in its interpretation •§' Code
18.2-266(i) and in not considering the relevant
evich:nce to cletmnine if Davis had offered evidence"
sufficient to rebut the presumption that the blood test
results accurately reflected his blood alcohol
concentration at the time he wa.J driving his lnlck.
FinaUy, we note that Davis did not allege that he
CODSUII1ed alcohol after the accident
In fact, the ·
evidence established that he did DOL Acconfingly,·
Davis' reliance upor Overbee v. Commonwea/Jh 227
VL 238. 315 S.E.2d 242 (198l Coffey v.
Commonwealdr, 202 VL 185, 116 S.E.2d 257 (1960),
where the evidence showed that the accused consumed
alcohol after driving. m Fowllre.s v. Commonwealth.
194 Va. 676,74 S.E.2d 683 (1953) an Blandv. City
of Richmond 190 Va. 42, SS S.E.2d 289 (1949),
where the evidence failed to show that the accused
*302 did not drink after driving. is misplaced.
For these reasons the conviction below is reversed and
the case is remanded to the trial court for retrial
coasistent with this opinion if the Commonwealth be so
advised.
Reversed and remanded.
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BENTON. Judge. disswting. but concurring
a new trial.

·.-·

The statute under which Kenneth Davis was
prosecuted required the Commonwealth to prove that
Davis drove or operated his motor vehicle "while
[having] a blood alcohol concentration of 0.10 perccut
or more by ~eight by volume as indicated by a .
chemical test administered in accordance with the
provisioas ot § 18.2- 268." Code§ 18.2-266(i). The
majority aDd I agree tha § 18.2- 266
unambiguously proscribe drivin. while having a ·
blood alcohol concentration of .1 percent or more by
weight by volume [FN1}. I also a~ with the
majority that the Commonwealth is required to prove
those facts beyond a reasonable doub1 See Clemmer
v. Commonwealth. 208 Va. 661, 666, 159 S.E.ld 664,
667 (1968). I disagree with the maj~rity, however,
conceming wlt~ a presumption exists to aid the
Commonwealth in proving a violation of §:ode
18.2-266.
FNl. Tho problem of proof inberaat in this staruto would
easily be remedied by tho enactmcut of a statuto that
prohibits driving after baving consumed alcohol
sufficient to elevate tho blocd alcohol level of the driver
to .10 petecnt or more within a specified period after
driving. While 1 am sympathetic to tho laudable goal of
sure and swift pmishmeut for those who drink aud
drive. it is the fimctioa or tho legislaluR. DOl this court.
to cuact legislalioa that meets the goal.

*303 The majority reads into the statute a presumption
which has the effect of relieving the Commonweal~ of .
its burden of proof. I can find no basis upon which to
conclude that the General Assembly intended or that
the case law allows the creation of a presumption to
absolve the Commonwealth of its burden of proving
the elements of this o6'ense. While 1 do not dispute
that the General Assembly could have enacted a statute
which provided a rebuttable presumption. it did not do
so in Co § 18.2-266(i).
When the General
Assembly has intended to create a pRSW11ptiou, it has
bad no difficulty in malciDg its intent clea See. e.g.•
Code§ 18.2-269 ("the amount of alcohOl·... as
indicated by a chemical analysis ... shall give rise to ...
rebuttable presumptions. j. I find nothing in either the
text or logic of 18.2-266(i) that leads me to conclude
the General Assembly intended anything other than that
guilt \Vould be proved beyond a reasonablt **18 doubt
according to the normal processes of human reasonmg
and e:ocperiencc. Without any guidance as to legislative
intent. I believe that the majority has simply re-written
the statute. In my judgment it simply defies human
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logic and ~~-pc:rience to adopt a presumption. absent
explicit l~Ji:;laturc direction. that the results of an aftcradministc:red blood alcohol test provided an accurate
measurement of blood alcohol level at an earlier point
in time.

In discharging its burden of proving a violation of lhe
statute. the Commonwealth must do more than simply
offer proof of an after-adminis~ered chemical test
showing a blood alcohol concentration of .1 or greater.
The Commonwealth must prove that the accused bad a
blood alcohol conceolralion of . at the lbne he was
operating his motor vehicle. Clemm 208 VL at
664. 159 S..E.2d at 666 {"gravamen of the [intoxicant]
offeuse[s] : drivin while" in violation of the
prohibition). Moreover, "the Commonwealth must
cstab~ both essential facts beyond a ·reasonable
doubt" Ia To prove its case Dl1dcr the statute, the
Commonwealth should be required, 1hro~gb expert
testimony or otherwise, to relate back the .1 percent
reading from 10:17 p.m. (the time· the: test was
admini~ered) to "sometime prior to 9:00 p.m." {the
time of the accident: See Smte v. Rolli1 141 Vt
105, 109. 444 A.2d 884, 886 (1982).
Whea the statDte is viewed in this light, the evidence
that Davis attempted to offer as proof conc:eming his
condition at the time he was driving was relevant
Because the test result must be related *304 back to the
time of the driving, the trier of fact must b~ permitted
to scrutinize evidence which is offered concerning the
driver's condition at the time of driving and any other
zelevant evidence probative of the driver's blood
alcohol IC\o·el at the time of ope:ra!ion. Accordingly,
Davis should have bcea permitted to offer evidence ·
concerning his observable condition at the time of
driving or upon his anest
[T]he defendant's physical condition at the time of
arrest was logically relevant... "It can well be argued
that if a pasoo exhibited oo phySical sigus of
intoxication whatever but that the chemical test for
alcohol shows a level above .10% that the test was
iDat:curate... 1 R. EnviD Defense of Dnmk Driving
Cases.§ 16.05, at 16-25 (3d ed. 1981). Accord,
State v. Clark. srtpl'c 286 Or. [33] at 39-40. S93
P.2d [123] at 126-27 [(19i Denison v.
Anchorage. 630 P.2d 1001, 1003 (Alaska

CLApp.l981).
The converse is equally :trueobservable symptoms support the accuracy of test
findings; Most importantly, the evidence [might ·.-·
tend] to show. that the alcohol level was elevated at
the time of operation. not just at the time of the test.
See State v. Swarengir 12 Or.App. 290,. 291, 506
P.2d 729, 729 (1973). This is a critical element of
the prosecutic;to's case.
Thus, evidence on the
defendant's drunkenness was probative oo matters at
issue in the case, ao\i was properly admitted.

Rollins, 141 Vt .at 110, 444 A.2d at 881.

Because any evidence relevant to establishing whether
the test reading of .1 percent at 10:17 p.m. accurately
retleetcd Davis's blood alcohol level at lhe time of the
accident should have been admitted. the trial judge
erred in excluding Davis' evidence coocemmg his
condition at thC' time of the accidel See People v.
Kappas. 120 lll.App.3d 123, 128, 76 m.Dec. 1, 4, 458
N.E.2d 140, 143 {1983) {"Based on the totality of the
circumstances, a jmy could reasonably coocludo that
defendant's [blood alcohol cooteot] at the time he was
driving was .10%j; Rollill.f, 141 Vt at 110, 444 A.2d
at 886-87 ("any evidence relevant to whether the
(subsequent] reading accurately reflected the
defendant's blood alcohol level at [the time he \vas
driving] was not only admissible, but indispe:Dsable to
the ••• case").
*305 Of course, evidence cooceming the symptoms
of intoxication must be treated with care iD a
prosecution for driving with .10% or more alcohol in
the blood. Prejudice to the defendant would result if
the jmy was unclear about the offeose charged, and
cootbsed the .10% offense with driving under the
iofiucnce. The trial court's scrupulOus instruction on
the elements of the otreuse [must safeguard **19 ...
against any such prejudice in the trial.•••
~/li1U,

141 Vt at 110,444 A.2d at887.

Thus, although I would reverse the conviction and
remand for a new trial. I would not Ie8d into the statute
a presumption and, thereby, relieve the Co~onwealth ·
of its burden to bring forth evidence to prove the
requisite facts beyond a reasonable doubt.

END OF DOCUMENT
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change: in the effect and purp~ or the Act. The" C~urt
al:so foun~ that _allowing lor punitive damag~ would ·.tamp~.-r with the vested ri@ht!i of the: partic:f. Id. at 138.

Barbara

Adams
AT LAW NO. 117873.

November 7. 1994.
*1 This matter comw before the Coun on Defendant
Adams' demuner to Plaintiff Barbara's claim for
punitive damages under ' 8.01-44.5 of the Code of
V'uginia 1950. as amended. which allows for punitive
daroages in personal injtuy cases where the driver was
intoxicated. It ill alleged that plaintiff an~ defendant
were iDvolvcd in an accident that occumd ·in
December 1992. This case \vas filed in November
1993, and section 8.01-44.5, was enacted ia-1994 with
an effective date of July 1, 1994. Since the accident in
this case occum:d prior to the elfecrfve date of the
statute. plaiatilf contends that ' 8.01-44.5 should be
applied retroactively.

·.

Gerald Bruce Lee. Judge.

Under Virginia law. statutes are presumed prospective
unless there is ·clear. unequivocal e:\-pression by the
legislature that the statute is to be applied ~troactively.
Foster v. Smithfield Packin!- Co.. 10 Vi. App. 144
{1990). In the present case. there is no lauguage in the
statute. nor is there evidence in the lepslam-e histo~·.
of the legislature's intent to apply ' 8.0 1-44.5
retroa~.1iwly.

There is a tine of Virginia cases which cite an ·
exception to the ptesWDption of prcb-pectivity.. These
cases hold lhat statwes that affect vested and
substantive ri@hts may not be applied retroactively:
while statutes that are purely procedural or remedial in
uature may be given retroactive effect Starues v.
Cayouette. 244 Va. 202. (1992)~ Sargent Electric v.
WoodalL 228 Va. 419 • 424 (1984)~ and Duffy v.
Hartsock. 187 va. 406. 417 (1948).

Sevend Virginia FecL:ral Couns have tound that
statutes aUowing for punitive damages are substantive
in nature and thus. may not be 3pplic=d retroactively. In
Annc:ntrout , .. Intemational HIU'\·e:,1er. 547 F.Supp 136
(W.O. Virginia 1982). the Court nilc:d that an
amc:ndm-=nt to the Wrongful Death Statute which
aUowcd for punitive damage:i would com~titutc a major
Copr.

r·

Page I

In both Spicer v. Commonw~alth of Virginia. 818 F.
Supp 917 (E.D. Va. 1993). and Rowson v: Count\· of
Arlington.. 786 F. Supp 555 (E.O. Va. 1992). the C~urt
held that ' 102· of an amcudmc:nt to the Civil RighLo;
AcL which allows for the recovery of punitive
damages. could onl}· be applied p~-p=tively. In
interpreting the same provision of the Civil Rights Act.
the United States Supreme Court ruled that punitive
damages are only to be applied prospectively 5ince the
labc:l punitive and the rationale supportiilg punili\·c:
damages demonstrate that such damages share a key
characteristic of crimiaal sauctions: The Coutt held that
the punitive damages provision could not be applied
retroactively .\_ecause such retroactive application
would raise serious questious under the E.x Post Facto
clause of the United States CODStitution. Landgraf v.
USI Film Products. 114 ScL 1483 (1994).
*l In the present case, "allowing for punitive damag~
would constitute a major change in the effect of the
common law. because Virgjuia common law in effect
at the time action was filed. allowed for puaili\-e
damages in only the mc.'t egregious circumstan=s. Sc:
HuJfman v. Love. 245 Va.. 311 (1993. decided the
same day as Puent); Puent v. Dickens. 245 VL 217
(1993 ); Hack v. Nester. 241 Va. 499 (1991 ): Booth v.
Robertson. 236 VL 269 {1988): Baker v. Marcus. 201
Va. 905 {1960).
Section 8.01-44.5 is substautiallv more liberal than the
common ~w in allowing for th; ~- of punitive
damages. and applying this statwe retroactively would
tamper with the vested ripts of the parties. Using
tCderal interpretations of statutes aUowing for puDili\·c:
damages as guidance. the Court fmds that the relief
s011-ght under '8.0144.5. is substanli\·e in nature and
thus cannot be applied retroactively to a case when: the
Wl'Ong occurred and the case was filed. prior to the
cuactment of the statute. Therefore. the demurrer is
sustained and leave to amend the motion ·for judgmcut
i:s denied.
Counsel for Defendant should prepan= :m appropriate
order in accordance with this opinion l~ner. ::.ubmit it to
opposing counsel for endorsement as to form. and
preseutement to· the Coun for c:ntry.
END OF DOCUMENT
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AMMON G. DUNTON, .IR.t

WHITE STONE, VIRGINIA 22~78-000~
AMMON Cl. DUNTON (1903-2000)
C. .IACKSON SIMMONS <1823-1999)

CRAIG H. SMITH
WILLIAM R. CU .. OTS

TELEPHONE:

.IOHN S, MARTIN.

.1. RAWLEIGH SIMMONS
MO ..CIAN W. ALLin'

May 3, 2001

(80~1 ~35-~000

(8001 ~35·181 I

P'ACSIMIL£:
(80~1 ~3!5•181~

.IOHN C. HODGES

t - AOMiftCD

IN ,..,

._AOM~I .. TN

The Honorable Rossie D. Alston, Jr., Judge
Attn: Chambers
Circuit Court of Prince William County
9311 Lee Avenue
Manassas, VA 2011 0-5598.
Re:

Nichole Woods v. Armando V. Mendez, eta/., At Law No. 51795

Dear Judge Alston:
I hope the Court will permit me to reply briefly and informally to the
memorandum which Ms. Cochran submitted on behalf of Mr. Molle.
First, expert testimony is explicitly authorized in civil cases by Virginia Code
§8.01-401.3, which provides that u[i]n a civil proceeding, if scientific, technical, or
other specialized knowledge will assist the trier of fact to understand the evidence
or to determine a fact in issue, a witness qualified as an expert by knowledge, skill,
experience, training, or education may testify thereto in the form of an opinion or
otherwise."
Second, the cases which I cited earlier, in support of the proposition that an
presumption would deny the constitutional right to due process and to
trial by jury, were civil cases, not criminal. Fairfax Fire ahd Rescue v. Newman, 222
Va. 535, 281 S.E.2d 897 (1981) (line of duty presumption for pulmonary sarcoidosis
by firefighter under workers' compensation statutes). O'Brien v. Snow, 215 Va. 403,
210 S.E.2d 165 (1974) (plaintiff constitutionally entitled to jury trial on issue of
punitive damages).
irraburLC~ble

Third and finally, even if Mr. Molle were able to lay an appropriate scient!fic
and factual foundation for admission into evidence of the preliminary alcosensor.
screening given pursuant to·Virginia Code §18.2-267, the result would not be
conclusive. It would be for the jury to determine what weight to give it.
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The Honorable Rossie 0. Alston, Jr., Judge
Page2
May 3,2001

Thank you for your consideration in these matters. I certify that copies of this
letter are being mailed contemporaneously to the individuals shown below.
Respectfully yours,

~~£.-#~~
. William R. Curdts
WRC/ss
cc:

Nikki Woods
Walter S. Boone, Esquire
Janet Whitaker Cochran, Esquire
Jack A. Robbins, Jr., Esquire
William Harrington, Esquire
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IN THE CIRCUIT COURT OF PRINCE

~LLXAM

.
.
.
.•
.•
..•
.
.

NJ:CHOLE WOODS I
Plaintiff,

v.
ARMANDO V. MENDEZ
and
JAMES WESLEY MOLLE I
Defendants.

.

COUNTY

LAW NO. 51795

ORDER

This matter came to heard on March 23, 2001 upon the
Plaintiff's motion for leave to file an amended Motion for
Judgment

(titled by the Plaintiff as the "THIRD AMENDED

MOTION FOR JUDGMENT")

and Plaintiff's motion to add an

additional party defendant, Ernesto Mendez-Chavez.

Both

parties appeared by counsel and presented argument to the
court.

IT APPEARING TO THE COURT that such motions are

proper, it is hereby
·ADJUDGED, ORDERED and DECREED that· Plaintiff's motion
for leave to file an amended Motion for Judgement be
granted.
ADJUDGED, ORDERED and DECREED that Plaintiff's motion
to add an additional party defendant be granted.
The Clerk is directed to send a copy of this order to
all counsel of record.
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF PRINCE wn.LIAM
NICHOLE WOODS,
Plaintiff,
At Law No. 51795

V.

ARMANDO V. MENDEZ, et &.,
Defendants.
DEMURRER
Defendant Molle, by counsel, files his Demurrer to Count ill of Plaintiffs Third Amended.
w

.

Motitm fo~~ as plaintiff has failed to allege facts sufficient for punitive damages, under
~

••

~>_o....

~

c.

(Y.irgi~ ~~n~w and plaintiff's evidence cannot prove the required statutory elements of
c:
:u"'' ;,
. .,..r.
_§,.Ol--44.S:.ifthe
yode
ofVJ.I'ginia (1950), as amended. In support of defendant Molle's
......
I
:_:___ Q
,
I: :

1

L:.~

Lbemier~~co~orates his Opposition to Plaintifrs Motion for Leave to File Third Amended
c;;

5~

I

MotiOa fcmidPmt,
previously filed herein. Accordingly, plaintiffs claim for punitive damages
c:,)
should be dismissed.

JMfESMOLLE

By:

v~tld/44.....
Counsel

Janet Whitaker Cochran
VSB #28916
4103 Chain Bridge Road
Suite401
Fairfax, VII'ginia 22030
(703) 218-8061
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VIRGINIA

2

3
4

NICHOLE WOODS,

5
6

7
8

.•
.•
.•.
...•
.
.
.
.
X

Plaintiff
-vsARMANDO V. MENDEZ, et al
Defendants

9

AT LAW NO. 51795

X

10

PRINCE WILLIAM COUNTY JUDICIAL CENTER

11

COURTROOM 2

12

Friday, June 15, 200

13

The above-entitled matter came on to be heard

14

before the HONORABLE ROSSIE D. ALSTON, Judqe, in and for

15

the Circuit Court of Prince William County, in the·

16

17

.. <;:ourthouse, 9311 Lee Avenue, Manassas,
at 10:32 o'clock a.m.

18
19

20
21

22
23
RUDIGER

a GREEN

REPORTING SERVICE

C:ERTIFIEO VERBATIM REPORTERS
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1

For the Plaintiff:

2

William Curdts, Esquire
DUNTON, SIMMONS & DUNTON
678 Rappahannock Drive
White Stone, Virginia 22578-0005

3
4

5

For the Defendant Armando Mendez:
Walter s. Boone, III
Allstate Staff Counsel
3141 Fairview Park Drive, Suite 175
Falls Church, Virginia 22042

6

7
8

9
10
11

Fo~

the Defendant James

w.

Molle:

Janet W. cochran, Attorney at Law
4103 Chain Bridge Road, Suite 401
Fairfax, Virginia 22030

12

For the Defendant State Farm Mutual:
13
14

15

Jack B. Robbins, Esquire
BRAULT, PALMER, GROVE, ZIMMERMAN
WHITE AND STEINHILBER
8567-D Sudley Road
Manassas, Virginia 20110

16
17
18
19

20
21

22

23
RUDIGER II GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
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3

1

P R 0 C E E D I NGS

2
3

(Whereupon, the Court Reporter was duly sworn
by the Clerk of the court.)

4

s

THE COURT:

This is the case of Nichole Woods

versus Armando Mendez and others, Law Number 51795.

6

Let's go around the room and if you would

7

identify yourself for the record please and who you

8

represent.
MR •. CURDTS:

9
10

Your Honor.
MS. COCHRAN:

11
12

MR. BOONE:

Walter Boone for defendant Armando

Mendez.

IS
16

Janet Cochran for defendant

Molle.

13
14

William Curdts for the plaintiff,

MR. ROBBINS:

Jack Robbins for State Farm

Insurance company.
THE COURT:

17

This matter comes before the Court

18

first of all to get the case in the appropriate posture

19

for the court to issue a decision on the matter, the Court

20

having issued certain other orders in the matter prior to

21

today.

22
23

The first we should do is recognize the fact
that defendant Mendez has filed a demurer to be heard
RUDIGER 81 GREEN REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
A i t • • .,,.. ..
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1

today.

2

decision upon the demurer filed by defendant Molle, some

3

of the issues involving those two defendants being some.·

4

what related.

The Court having reserved determination or

5
6

I'll hear argument on defendant Mendez's
demurer.

7

8

MR. BOONE:

Does Your Honor have the file?

Has Your Honor seen the memorandum in support?

9

THE COURT:

Yes, sir.

10

MR. BOONE:

I really don't have a great deal

11

to add to that.

12

the matter.

13

that I'm aware of setting forth these issues, and it. was a

14

determination by the supreme court as to what conduct was

15

sufficient to create a jury issue on the common law

16

punitive damages is the Webb versus Rivers case, 256

17

Virginia 460.

18

That pretty well sets out my position on

I do want to point out the most recent case

In that case the Court found where there was

19

evidence of ninety miles an hour in a twenty five mile an

20

hour zone, the defendant not knowing where he was, not

21

knowing within two hours what time it was, having run a

22

·red light and having a point two one BAC, that there was

23

sufficient facts in that to let the jury consider common
RUDIGER

a GREEN

t.
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1

law punitive damages.

2

But under the case we have here the

3

allegations are that Mendez swerved the vehicle he was

4

operating back and forth across three lanes of interstate

5

highway, there was a BAC over point one five and I would

6

hope that for the purposes of this demurer, I think it's

7

mentioned in both briefs, that the BAC is point one eight

8

and I think that's -- although it's not specificaliy

9

plead, I don't-want to have to come back and argue this on

10

a fourth demurer.

11

I would hope that we could agree that

the~e's

12

actually a pleading or an allegation that the BAC is point

13

one eight, I think that's what the evidence will show.

14

It's a little touchy since we're not dealing with evidence

15

here.

16

law and it's kind of -- it's hard to compare these apples

17

and oranges when you looking at the number of cases in the

18

last ten years, but under the case law point one eight

19

BAC, weaving across lanes and there's no allegation that

20

the defendant struck anybody simply is not sufficient to

21

show the egregious conduct that's required and I think if

22

you just set out·the allegations, of course at this stage

~

you have to assume I think that the allegations are true,

We're dealing with allegations, but under the case

RUDIGER

a GREEN

REPORTING SERVICE

CERTIFIED VERBATIM REPORTER&

-113-

.
6

1

that there was the swerving and the impeding of traffic

2

and point one eight BAC, even if that is established that

3

doesn't get you there under the case law.
THE COURT:

4

So your position is essentially,

s

counsel, that the point one eight does leave Mendez

6

exposed on the issue of statutory punitives?
do.

7

MR. BOONE:

I

8

THE COURT:

But the issue of common law

9

punitives, you 4on't believe are made out even in the

10

light most favorable to the plaintiff, for a determination

11

of common law punitives?

12

MR.

13

THE COURT:

14

BOONE:

That sums it up.
All right; does either counsel

have anything they want to say with regard to Mendez?

15

Mr. curdts?

16

MR. CORDTS:

No, Your

Hon~r,

I don't have

17

anything.

The Court I hope, has -- I filed two memorandum

18

in this case and I hope the Court would incorporate into

19

that.

20

THE COURT:

21

MR. CURDTS:

Yes, sir.
And I also sent a letter to the

22

Court on May Jrd·of this year.

~

more with Mr. Molle's demurer to the statutory punitives.
RUDIGER

a

This is in connection
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1

It just cites Virginia Code. Section 8.01-401.3 allowing

2

expert testimony to decide the case.

3

THE COURT:

4

MR. CURDTS:

5
6

All right.
Judge, I don't have anything

further to add in response to Mr. Boone's comments.
THE COURT:

I hope counsel appreciates what

7

I've been trying to do here by bringing you all in because

8

number one, I reviewed file, maybe this is just my over

9

simplification,. I'm not trying to be too pragmatic, is

10

that I didn't want the case just splintering off into

11

several different directions in the sense I feel that one

12

of the core issues of the case would be the significance

13

of the alcohol use here and I wanted to have the whole

14

thing before me in a proper procedural posture.

15

so that's why in effect I solicited additional

16

pleadings so we could actually get you a decision on all

17

of the issues presented in the case and the decision is

18

essentially written, but I needed this additional argument

19

to be finally put the cap on it, and without making any

20

promises I can tell you that it's likely that it will be

21

issued this week.

22

Anything else you want to say?

23

MS. COCHRAN:

Well, Your Honor, I'm assuming

RUDic;ER 81 caREEN REPORTINc; SERVICE
CERTIFIED VERBATIM REPORTERS
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1

you're basically saying you need to hear more from us but

2

if there's any questions I can answer for you, any

3

questions that you have at this point I would certainly

4

like to have the opportunity to attempt that.
THE COURT:

5

No, I think essentially what we

6

have here is a question

1

the significance I want to give to the ability of

8

plaintiff's counsel to overcome the inability to allege

9

statutory punitives as far as your client is concerned.
MS. COCHRAN:

10

11

a strict question of law and

in our case as well.

12

THE COURT:

13

MS. COCHRAN:

14

Right.

THE COURT:

16

MS. COCHRAN:

18
19

But I think the Court has heard

that already.

15

17

There's also a common law issue

Yes, we heard that
I think you head about that

enough.
THE COURT:

We heard that in another argument

on another Friday.

20

MS. COCHRAN:

21

THE COURT:

22

MR. ROBBINS:

23

THE COURT:
RUDIGER

Right, before this.
Mr. Robbins?

I don't have anything to add.
All right; counsel, like I said I

a
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1

hope to have this ready for you real soon and I appreciate

2

you making yourself available for today's argument,

3

especially Mr. curdts, you having to travel some distance

4

today.

5

MR. BOONE:

Thank you, Your Honor.

6

MR..

7

MS. COCHRAN:

8

MR. CORDTS:

ROBBINS:

Thank you.
Thank you, Your Honor.
Thank you.

9

* * * * *

10

11

(Whereupon, at approximately 10:40 o'clock

12

a.m. the hearing of the above captioned matter was

13

concluded. )

14

15

16
17
18

19

20

21
22
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1
2

CERTIFICATE OF REPORTER
I, JUDY F. HENDERSON, the Verbatim Reporter

3

who was duly sworn to well and truly report the foregoing

4

proceedings, do hereby certify that they are true and

5

correct to the best of my knowledge and ability; and that

6

I have no interest in said proceedings, financial or

7

otherwise, nor through relationship with any of the

8

parties in interest or their counsel.

9

10

IN WITNESS WHEREOF, I have hereunto set my
hand this 2nd day of January, 2002.

11

12

13
14

15

16
17

18

19
20

21
22
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VIRGINIA:
IN THE CIRCUIT COURT OF PRINCE Wll..LIAM COUNTY
I

NICHOLE WOODS,

I
I
I
I
I
I
I
I

Plaintift

v.

AT LAW NO.: 51795

I
I

ARMANDO V. :MENDEZ, et al

I
I

I
I
I
I
I

Defendants.

--------------------------------------------------.

DEMURRER
...,_,

_co~s ~W

-

Defendant, Armando V. Mendez, through counse~ and pursuant to

=-~
•• ~=~··
c..
.S~timr 8.01~ ~€ode

of Virginia, as amended, demurs to the Third Amended Motion for
s......4... -....... ;-. (.:
,.......
..
.
Is • 0.. ···• ·· ., ·
'JudP191t on\t}J.e grounds that the pleading does not state a cause of action for Common Law

,..

=--

N

. ·:;·...

~ti~ ~~ ~d fails
~ §~{- ;
grant~ g~ :::

to state facts upon which Common Law punitive damages can be

-~

c~-

· Respectfully submitted,

Armando V. Mendez
By Counsel

Bi~
waif6- S. Boone, ill, Esquire 19019
3\41 Fairview Par~ Drive, Suite 175

.Falls Church; VA 22042
Telephone: 703-207-3558
l
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THIRTY-FIRST JUDICIAL CIRCUIT OF VIRGINIA
PRINCE WILLIAM COUNTY
cmES oF MANASSAS ANo MANASSAS PARK

CIRCUIT COURT CHAMBERS
9311 LEE AVENUE

CHAMBERS OF

ROSSIE D. ALSTON, JR.

MANASSAS. VIRGINIA 20110

JUDGE

TEL£PHONE: (703) 792·601 0

July 9, 2001
William R. Curdts, Esquire
Attorney for Plaintiff
Dunton, Simmons & Dunton, LLP
678 Rappahannock Drive
Post Office Box 5
White Stone, Virginia 22578
WalterS. Boone, Esquire
Attorney for Defendant Armando V. Mendez
3141 Fairview Park Drive, Suite 175
Falls Church, Virginia 22042
Janet Whitaker Cochran, Esquire
Attorney for Defendant James Wesley Molle
4103 Chain Bridge Road, Suite 401
Fairfax, Virginia 22030
RE: · Nichole .woods v. Armando V. Mendez. James Wesley Molle and Emesto
Mendez-Chavez, At Law No. 51795
Dear Counsel:
Thank you for your well-presented arguments before this Court. The findings and
legal conclusions of the Court on the issues before the bar are included herein.
This cause came before the Court on June 15, 2001 upon the Demurrer of
Armando V. Mendez to Count ll of the Amended Motion for Judgment and upon the
Demurrer of James Wesley Molle to Count ill of the Amended Motion for Judgment

On March 23,2001, th~.Court heard Plaintiff Woods' motion to file an· amended
Motion for Judgment (titled by the Plaintiff as the "Third Amended Motion for
Judgment"). In an order dated June 4, 2001, the Court granted the Plaintiffs motion to

1
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add Emesto Mendez-Chavez as a party defendant, and granted leave to the Plaintiff to
file an amended Motion for Judgment to amplify the claim for punitive damages against
Defendant Mendez and to add a claim for punitive damages against Defendant Molle.
On June 7, 2001, Defendant Molle tiled a demurrer and notice for hearing. On June 12,
2001, Defendant Mendez filed a notice for hearing on a demurrer previously filed with
the Court on April26, 2001. In a letter dated May 3, 2001, Wo.ods responded to Molle's
demurrer. On June 15, 2001, the Court heard argument on both demurrers, and reserved
its decision on both.

I.

FACTS

The Plaintiff, Nichole Woods ("Woods'') was involved in an accident with two
automobiles driven by two separate individuals; an automobile driven by Defendant
Armando V. Mendez C'Mendez") and owned by Defendant Emesto Mendez-Chavez
(''Mendez-Chavez"), and an automobile driven by Defendant James Wesley Molle
("Molle").

In her Motion for Ju4gment, Woods alleges two theories of liability against
Mendez and Molle. Count I is for negligence against Mendez and Molle, jointly and
severally, for $100,000,.plus interest and costs. The second count is for punitive damages
against Mendez for $100,000. On February 9, 2001, this Court denied Woods' motion to
file an amended Motion for Judgment to add a count for punitive damages against Molle.
An order denying leave to amend was entered on March 23, 2001.
On March 23,2001, this Court considered Woods' second motion to file an
amended Motion for Judgment (titled by the Plaintiff as the "Third Amended Motion for
Judgment"). The amended Motion for Judgment adds Mendez-Chavez as a party
defendant in Count I, amplifies Count II for punitive damages against Mendez, and adds
Count ill for punitive damages against Molle. More specifically, Woods alleges in the
amended Motion for Judgment that Mendez-Chavez was negligent because he permitted
Mendez to drive his car when he knew or· should have known that Mendez was highly
intoxicated, unfit to drive, and likely to use the vehicle in a manner involving
unreasonable risk of harm to others.
Woods further alleges, in support of her claim for punitive damages against
Mendez, that Mendez "intentionally swerved the Mendez-Chavez vehicle back and forth
across three lanes of interstate highway so as to impede and obstruct other motorists and
was observed laughing at the scene after Plaintiff's vehicle had been consumed by fire"
and that "[a]t the time Defendant Mendez began, or during the time he was, drinking
alcohol, he knew that he was going to operate a motor vehicle."
Moreover, in support of her claim for punitive damages against Molle, Woods
alleges that Molle: (1) drove while legally intoxicated and after consuming ten beers; (2)
had a blood alcohol concentration of0.15% or more by weight by volume or 0.15 or
more per 210 liters of breath; (3) drove with no destination or purpose other than to "take
a drive"; (4) drove in the early hours of the morning with insufficient sleep and with

-1~-
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actual or constructive knowledge that he was in danger of falling asleep; (5) abandoned
responsibility for the speed of his vehicle by setting his cruise control at a speed of at
least 60 miles per hour; (6) continued to drink beer while on Interstate 95; (7) fell asleep
at the wheel; (8) was completely unaware of any vehicles on the road at the time of the
collision; (9) attempted no evasive action; and (1 0) collided full force with Woods'
vehicle at a speed of at least 60 miles per hour.
The certificates of analysis in this case are not disputed. The certificates show
that Molle had a blood alcohol concentration ("BAC'') of0.13% and 0.14%. Mendez
does not dispute that he had a BAC of0.18%.
In his demurrer, Mendez contends that the amended Motion for Judgment fails to
state facts upon which common law punitive damages can be granted as relief. In the
demurrer filed by Molle, he asserts that the amended Motion for Judgment fails to allege
facts sufficient for punitive damages under the common law of Virginia and cannot
support the required elements ofVa. Code§ 8.01-44.5 for statutory punitive damages.
D.

ISSUES

1.

Under Virginia common law, does a cause of action exist against Mendez for
punitive damages when supported by the factual allegations in the amended
Motion for Judgment?

2.

Under Virginia common law, does a cause of'action exist against Molle for
punitive damages when supported by the factual allegations in the amended
Motion for Judgment?

3.

Under Va. Code§ 8.01-44.5 (Michie 2000), does a cause of action exist against
Molle for punitive damages when the certificates of analysis show that Molle had
a BAC of0.13% and 0.14%, but an expert will testify at trial that Molle's BAC
was actually 0.15% or higher at'the time ofthe accident?

m

DISCUSSION

A.

STANDARD ON DEMURRER

"A demurrer will be sustained if the pleading, considered in the light most
favorable to Plaintiff, fails to state a cause of action." W.S. Carnes. Inc. v. Bd. of
Suoervisors of Chesterfield Countv, 252 Va. 377, 384,478 S.E.2d 295, 300 (1996). A
demurrer only tests the legal sufficiency of a pleading. Id. When testing the sufficiency
of a pleading against a demurrer, facts expressly alleged in the motion for judgment, facts
which can be viewed as impliedly alleged, and those which can be reasonably infe1Ted
from the facts alleged are deemed admitted. ld.

3
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B.

PUNITIVE DAMAGES UNDER VIRGINIA COM1v10N LAW

Counts ll and m of the amended Motion for Judgment claim punitive damages
under the common law against Mendez and Molle, respectively. Under the common law
of Virginia, malicious conduct or negligence so willful and wanton as to evince a
conscious disregard of the rights of others may support an award of punitive damages in a
personal injury case. See. e.g., Booth v. Robertson. 236 Va. 269, 374 S.E.2d 1 (1988)
(emphasis added). Willful and wanton negligence is acting in conscious disregard of
another person's rights or acting with reckless indifference to the consequences when the
defendant is aware, from his knowledge of existing circumstances, that his conduct will
probably cause injury to another. Clohessy v. Weiler. 250 Va. 249,252,462 S.E.2d 94,
96 (1995). If reasonable persons, upon the facts presented, could differ regarding
whether the defendant's conduct was sufficiently willful or wanton, a jury question is
presented. See Huffman v. Love, 245 Va. 311,314,427 S.E.2d 357,360 (1993).
"Each case must be determined on its own set of facts." !d. at 315, 427 S.E.2d at
360. The defendant's entire conduct must be considered to determine whether it showed
a conscious disregard for the safety of others. lit. at 314~15, 427 S.E.2d at 360.
Intoxication alone will not su&ject a negligent driver to an award of punitive damages.
!9:. at 314, 427 S.E.2d at 360. However, intoxication is relevant as an aggravating factor
that increases with the level of intoxication. IsL at 315,427 S.E.2d at 360-61. For
instance, in Huffman, the Court ruled that a claim for punitive damages should have been
presented to the jury when the defendant: (1) collided with another vehicle immediately
before the collision at issue; {2) crossed his car into oncoming traffic; ,(3) sped at 25 miles
per hour in a 15 miles per hour zone; (4) did not stop after either of the collisions; (5) was
unable to talk, walk, or stand without assistance when stopped; (6) had a BAC of 0.32%;
(7) had been convicted twice before for driving under the influence of alcohol; and (8)
had participated in the Alcohol Safety and Action Program ("ASAP'') as a result of those
prior convictions. 245 Va. 311, 427 S.E.2d 357. The Court similarly held that there was
an issue of punitive damages for the jury in Booth, where the defendant had a BAC of
0.22%, drove the wrong way down an exit ramp, and almost collided with a tractor~trailer
before colliding with the Plaintifrs vehicle. 236 Va. 269, 374 S.E.2d 1. In that case, the
driver of the tractor~trailer blinked his lights and "blew a 'constant blast' on his air Iiams"
to avoid a collision with the defendant
The court reversed an award of punitive damages in Hack v. Nester. a case where
the defendant had two prior convictions for driving under the influence, drank most of a
pitcher of beer, drove into oncoming traffic without a left headlight, suffered from night
blindness, and had an indetenninate BAC between 0.09% and 0.114%. 241 Va. 499,404
S.E.2d 42 (1990). Similarly, in Puent v. Dickens, the Court stated that the facts were not
as egregious as Booth. Huffman, or Hack when the Defendant had three drinks of
bourbon an hour to an hour and fifteen minutes before he drove into the Plaintiff's car,
was "going very fast", showed no indication of stopping before the collision, tried to
leave the scene of the accident,.and had aBAC of0.24%. 245 Va. 217,427 S.E.2d 340
(1993).

4
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Mendez argues that the Supreme Court of Virginia requires a very high level of
adverse conduct before it can be said to be "conscious disregard for the rights of others."
He avers that the conduct in Huffinan shows a far worse pattern of conduct from that
alleged in the current case and points out that the amended Motion for Judgment fails to
allege that Mendez actually collided with Woods' vehicle. Mendez further asserts that
the current case is more similar to the Puent and Hack cases, where the Court found
insufficient facts to allow a jury to consider an award for punitive damages.

In his demurrer, Molle states that there is a clear distinCtion drawn by the
Supreme Court of Virginia when an intoxicated defendant has prior knowledge of
specific conditions that would likely cause injury to others. Molle argues that in the
present case, there was no prior accident or warning like in the cases where punitive
damages have been upheld. When comparing this case to cases where the Court has
found a jury iss.ue for punitive damages, Molle asserts that the ~t case pales by
comparison. He also points out that there are no allegations in this case .that Molle had
previous convictions for driving under the influence, or had attended ASAP before.
Furthermore, there are no allegations that Molle was speeding, had difficulty operating
the vehicle prior to hitting Woods' car, dozed off more than a few seconds before the
collision, or that there were any prior incidents to indicate that he would likely cause
injury to others. After Molle collided with Woods' car, he got out and waited at the
scene for police to anive. Molle states that he was able to talk and walk without
difficulty. Moreover, when asked about Molle's field sobriety test, Trooper Colwell
stated that "he performed halfway well, but not as well as someone that was sober
would."
This court agrees with the arguments raised by the defendants. The facts alleged
in the amended Motion for Judgment simply do not rise to the level of"negligence so
willful and wanton as to evince a conscious disregard of the rights of others" like the
facts presented in Huffinan or Booth do. Furthennore, unlike those cases, there are no
allegations in the current case that either Mendez or Molle had prior awareness, from
their knowledge of exiSting -circumstances, that their conduct would probably cause
injury to another. Since this Court rules that reasonable persons, upon the facts
presented, could not differ regarding whether the defendants' conduct was sufficiently
willful or wanton, a jury question regarding common law punitive damages is not
_presented.
Accordingly, the evidence, even when considered in the light most favorable to
Woods, fails to state a cause of action for common law punitive damages against Mendez
or Molle. The demurrer to Count ll of the amended Motion for J\ldgn1.ent is sustained.
To completely examine the sufficiency of Count m of the amended Motion for
Judgment, the Court must also consider the claim for punitive damages against Molle
under Va. Code§ 8.01-44.5.

5
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C.

STATUTORY PUNITIVE DAMAGES UNDER Va. Code§ 8.01-44.5

Even though the certificates of analysis in the present case show that Molle had a
BAC of0.13% and 0.14%, Woods also alleges that Molle is liable for punitive damages
under Section 8.01-44.5 of the Virginia Code. Woods would like to rebut the results of
the certificates of analysis by presenting expert evidence at trial to prove that at the time
of the accident, Molle's BAC was 0.15% or higher. The Virginia Code states, in relevant
part:

In any action for personal injury or death arising from the
operation of a motor vehicle, engine or train, the finder of
fact may, in its discretion, award exemplary damages to the
plaintiff if the evidence proves that the defendant acted with
malice toward the plaintiff if the evidence proves that the
defendant acted with malice toward the plaintiff or the
defendant's conduct was so willful or wanton as to show a
conscious disregard for the rights of others. A defendant's
conduct shall be deemed sufficiently willful or wanton as to
show a conscious disregard for the rights of others when the
evidence proves that (i) when the incident causing the injury
or death occun-ed, the defendant had a blood alcohol
concentration of 0.15 percent or more by weight by volume
or 0.15 grams or more per 210 liters ofbreath; (ii) at the time
the defendant began, or during the time he was, drinking
alcohol, he knew that he was going to operate a motor vehicle,
engine, or train; and (iii) the defendant's intoxication was a
proximate cause of the injury to or death of the plaintiff.
Va. Code Ann.§ 8.01-44.5 (emphasis added). In application, this statute is much more
liberal than the common law in allowing a plaintiff to recover ·for punitive damages.
Barbara v. Adams, 40 Va. Cir. 557 (1994).
In criminal cases under Va. Code § 18.2-266(i), there is a rebuttable presumption
that a defendant's BAC "at the time of driving" is the same as that indicated by the results
of a subsequent chemical test. Davis v. Commonweal~ 8 Va. App. 291, 300, 381 S.E.2d
11, 16 (1989). Therefore, ''the accused may challenge the test results by competent
evidence, such as, for example, that he had not consumed enough alcohol in the relevant
time to reach the level indicated by the chemical test results." hh (emphasis added).
In his demurrer, Molle argues that since the certificates of analysis in this case
'!llldisputedly show that he had a BAC of0.13% and 0.14%, Wood cannot maintain a
claim for statutory punitive damages because 8.01-44.5 requires a BAC of 0.15% or
higher. Furthermore, he asserts that the presumption discussed in :Davis is rebuttable by a
criminal defendant only, not by. the Commonwealth in a criminal case or a plaintiff in a
civil case. Lastly, Molle points out that the statutory framework of 8.01-44.5 is already
more liberal than the common law, and should not be construed to be even more liberal in
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its application by allowing Woods to produce expert testimony to suggest that the BAC
as stated on the certificates of analysis should be increased to the statutory 0.15%.

In response to Molle's demurrer, Woods states first, that expert testimony is
explicitly authorized in civil cases by Va. Code§ 8.01-401.3. Second, Woods asserts that
an irrebuttable presumption in a civil case denies the Constitutional rights to due process
and trial by jury. Third, he argues that even if Molle could admit into evidence the
preliminary alcosensor test given pursuant to Va. Code § 18.2-267, the results would not
be conclusive because it would be up to the jury to decide what weight to give it.
This court rejects the arguments i-aised by Woods. "When statutory language is
clear and unambiguous, it will be given its plain meaning and intent; there is no need for
construction by the court. Singleton v. Int'l Assoc. of Machinists, 241 Va. 403,406,397
S.E.2d 856, 858 (1990) (quoting Citv ofHopewell v. County ofPrince George. 239 Va.
287,293,389 S.E.2d 685, 688 (1990)). The Virginia Code clearly and unambiguously
states that a defendant may be liable for punitive damages when "the defendant had a
blood alcohol concentration ofO. 15 percent or more by weight by volume or 0.15 grams
or more per 210 liters ofbreath." Va. Code§ 8.01-44.5 (emphasis added). It is
undisputed that the results ofchemical tests taken after the accident show that Molle had
a BAC of 0.13% and 0.14%. The Court further opines that the constitutionally mandated
rebuttable presumption of Davis is not available to Woods, a civil plaintiff.
Accordingly, the evidence, even when considered in the light most favorable to
Woods, fails to state a cause of action for statutory punitive damages against Molle.·
Sirice Woods also failed to state a claim against Molle for punitive damages under the
common law as stated above, the demurrer to Count III of the amended Motion for
Judgment is sustained.
IV.

CONCLUSION

For the reaso~ stated above, ~e demurrers to Count II and Co~t ill of the
amended Motion 'for Judgment are. sustained. Defendants' counsel are to. prepare orders
consistent with this ruling.
Sincerely Yours,
Rossie D. Alston, Jr., Judge
Prince William County Circuit Court
cc:
Jack A. Robbins, Jr., Esquire
Brault, Palmer, Grove, Zimmennan, White & Steinhilber, LLP·
Attorney for State Farm Mutual Automobile Insurance Company
Post Office Box 534
Manassas, Virginia 20108-0534
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Emesto Mendez-Chavez, Defendant
2262 Stonewheel Drive, #E
Reston, Virginia 20191
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STAFF COUNSEL
GEICO INSURANCE COMPANIES
4103 Chain Bridge Road. Suite 401
Fairfax, Virginia 22030
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Tel~hone:

rax:

7031218-8061
7031273-1661

Eugene C. Millcr*o
Edgar F. Sabanegh*o
Thomas E. Campbell •o
Brian A. Gescbicktr
Janet Whitaker Cochran•·

• Admitted in VA
a Admitted in DC
•Admitted in MD

June 6, 2001
William R. Curdts
Post Office Box 5
White Stone, Vrrginia 22578

Jack A Robbins, Jr.
Post Office Box 534
Manassas, Virginia 20108

WalterS. Boone, m
3141 Fairview Park Drive
Suite 175
Falls Church, Virginia 22042

William Hanington
6269 Franconia Road
Alexandria, Virginia 22310

Re:

Nichole Woods v. Armando V. Mendez and James Wesley Molle and
Emesto Mendez-Chavez

Gentlemen:
Please be advised that on Monday, June 4, 2001, I was contacted by Judge Alston's
Chambers informing me that he bas entered an Order allowing Mr. Curdts to file his Third
Amended Motion for Judpent. I was then directed to file a Demurrer so that procedurally he
could issue his opinion regaiding punitive damages against Mr. Molle. I was further directed to
place the Demurrer on the Court's Motion Docket. Accordingly, enclosed please find defendant
Molle's Demurrer to Count m of plaintiff's Amended Motion for Judgment, along with a Notice
ofHearing. ~. Curdts and I have agreed to put this on the Court's June 15,2001, Motions
Docket.
Should you have any questions about this, please do not hesitate to contact me.
Very truly yours,

d~l(), M'v~

,;;a:et Whitaker Cochran
JWC/rlh
Enclosures ·

cc: Mike Kozlo:ff- Claims Examiner- 010637591
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AT LAW NO. 51795

-vsARMANDO V. MENDEZ, et al.,

Defendant.
X
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Circuit Courtroom No. 2
Prince William County Courthouse
Manassas, Virginia

12

Friday, October 5, 2001
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13

The above entitled matter cam on to be heard

14

before the HONORABLE ROSSIE D. ALSTON, JR., Judge in and
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for the Circuit Court of Prince William County, in the

16

Courthouse, Manassas, Virginia, beginning ·at 10:00

17

o'clock, a.m.

18
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19
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On Behalf of Defendant Armando Mendez:
Walter S. Boone, Esquire
3141 Fairview Park Drive, Suite 175
Falls Church, VA 22042
On Behalf of Defendant James Wesley Molle:
Janet Whitaker Cochran, Esquire
4103 Chain Bridge Road, Suite 401
Fairfax, VA 22030
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William H. Herrington, Esquire ·
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1

E E D I N GS

(The Court Reporter was first duly sworn by

2
3

~

the Court.)
THE COURT:

4

Let the record reflect this is the

Prince William law case 51795, Nichole Woods versus
5

Armando Mendez.

Counsel, if we could just kind of go

6

around the room and identify for the record who you
7

represent.
8

MR. CURDTS :

William R. CUrdts for the

9

Plaintiff, Your Honor.

Good morning.

10

THE COURT:

Good morning, sir.

MR. BOONE:

Walter Boone for Defendant,

11

12

Armando Mendez.
13

MS. COCHRAN:

Janet Cochran for Defendant,

14

James Molle.
15

MR. HERRINGTON:

Bill Herrington for

16

Defendant, Ernesto Mendez.
17

MR. BOONE:

Your Honor, I'm probably

18

responsible for starting this staff of motions and I'm
19

Your Honor's letter opinion from

I guess from July.

21

THE COURT:

Do you have that?

MR. BOONE:

We have two

22
23
RUDIGER
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THE COURT:

1
2

3

You have two versions of it?

one that you are suggesting and the one that Mr. Curdts is
suggesting we should have some additional attachments?
MR. BOONE:

5

.6

1
8

Right and that's -- I believe all

of the attachments listed by Plaintiff's counsel are
already a part of the record with the exception of his
last attachment, which is a letter, and maybe at this
point if Your Honor has any questions -THE COURT:

9

10

The

sir.

Mr. CUrdts, let me ask you this,

Why do we need to attach all of this?
MR. CORDTS:

I want to make sure that the

11

record is complete, Your Honor.

I believe I have probably

12

saved the record as far as the memoranda of counsel, but
13

this case was originally submitted to the Court on a
14

15

motion for leave to amend and it was brief on that basis.
That is a somewhat discretionary -- of course

it's a

16

discretionary motion addressed to the discretion of the
17

trial court.

Although, the Court's discretion is somewhat

18

limited by the rules.

Nevertheless, it's a discretionary

19

20

motion.
The Court apparently entered an order granting

21

that motion, but then advised one of counsel in the suit
22

23

to file a demurrer so that the Court's opinion on the
RUDIGER 81 GREEN REPORTING SERVICE
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5

1
2

3

4
5

substantive issues could.be released and that's just not a
part of the record at this point and I want it to be just
so that we will know how we got from a motion for leave'to
amend to a demurrer because I think the record might be
somewhat confusing.
THE COURT:

Mr. Boone?

MR. BOONE:

I don't have any strong

6

7

and it wasn't my letter.

opin~on

I don't think it adds or takes

8

away much because the -- I had filed the demurrer already
9

10

and we had all three of these things as being arguments on
the substantive issue, but apparently one of the

11

defendants, although she had argued substantively a
12

demurrer, hadn't actually filed something called a
13

demurrer.

I think it's really up to what counsel for

14

15

Molle and Plaintiff's counsel.

I don't have a strong -- I

don't have a dog in this fight, really.
16

MS. COCHRAN:

Your Honor, it's my letter that

17

It's attached to the copy of Mr.

they're.talking about.
18

CUrdts' motion or praecipe.

I don't really care one way

19

or the other.

I think it is not something that is a part

20

of the Court's file up to this point.

I think it's really

21

kind of up to the Court as to whether or not you want to
22

add something that's not

~lready

a part of the Court's

23
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6

record.

I don't really care one way or the other.

1

THE COURT:

Mr. Herrington?

2

MR. HERRINGTON:

I agree with Mr. Boone.

I am

3

not in this one.
4

THE COURT:

s

Since we really don' t have any

disagreement on Mr. CUrdts' request to

inc~ude

these

6

matters, it's not going to hurt anything, so we'll go.
7

ahead and
8

MR. BOONE:

Should we sign it?

THE COURT:

Yes, why don't we sign Mr. -- Mr ..

9

10

Curdts, you had an alternate order?
11

MR. CORDTS:

I attached it to the notice, Your

12

Honor.
13

THE COURT:

Right.

This will be off the

14

record.
IS

(Discussion off the record.)
16

(The Court handed an item to Mr. Boone and Mr.
17

Curdts for examination.)
18

(Pause.)
19

MR. BOONE:

For the record, Your Honor, Mr.

20

Robbins, who is an attorney of record in this case, has
21

advised me that he would not be here today.

I believe he

22

advised other counsel too.

He has been noticed and aware

23
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VIRGINIA:
IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY
)
)
)
)
)
)
)

NICHOLE WOODS,
· Plaintiff,

v.

At Law No. 51795

)

ARMANDO V. MENDEZ, eta/.,

)
)

Defendants.
ORDER

THIS MATTER· CAME to be heard on June 15, 2001 upon the Demurrer of
Armando Mendez to Count II of the Third Amended Motion for Judgment (Common Law
Punitive Damages) and the Demurrer of James Wesley Molle to Count Ill of the Third
Amended Motion for Judgment (Common Law and Statutory Punitive Damages);
AND UPON CONSIDERATION of the pleadings filed by the respective parties
and argument of counsel, and the Court having issued its ruling in a memorandum
opinion dated July 9, 2001, which is incorporated herein and made a part of this Order;
IT IS hereby.ORDERED that the Demurrers of Armando Mendez to Count II of
the Third Amended Motion for Judgment (Common Law Punitive Damages) and of
Defendant James Wesley Molle to Count Ill of the Third Amended Motion for Judgment
(Common Law and Statutory Punitive Damages) are SUSTAINED.
It is FURTHER ORDERED that the following papers have or shall be lodged in
the Office of the Clerk of this Court and are hereby made a part of the record in this
action:
1
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(a)
Memorandum of Law- Punitive Damages, served by
Plaintiff on February 1, 2001.
(b)
Memorandum in Support of Plaintiffs Motion for
Leave to Amend, served by Plaintiff Apri14, 2001 and the
Division of Forensic Science Certificate of Analysis (vial
005179) attached thereto.
(c)
Defendant Molle's opposition to Plaintiff's Motion For
Leave To File Third Amended Motion For Judgment, served
April 26, 2001, and the Certificate of Blood Alcohol Drug
Analysis (vial 005180) attached thereto.
(d)
Memorandum in Support of Defendant Mendez's
Demurrer to Third Amended Motion for Judgment, served
April 26, 2001.
(e)
Letter to the Honorable Rossie D. Alston, Jr., Judge,
from WilHam R. Curdts, dated May 3, 2001.

(f)
Letter to counsel from Janet Whitaker Cochran,
Esquire, dated June 6, 2001, attached hereto.

SEEN:

.A4

Walter S. Boone, Ill, Esquire #19019
3141 Fairview Park Drive, Suite 175
Falls Church, VA 22042
Telephone: 703-207-3558
AND
net Whitaker Coc ran, Esquire
41 03 Chain Bridge Road, Suite 401
Fairfax, VA 22030
2
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SEEN AND EXCEPTION TAKEN FOR REASONS STATED ON THE RECORD; FOR
REASONS SET FORTH IN MEMORANDA AND MAY 3, 2001.CORRESPONDENCE
FILED WITH THE COURT; FOR DISREGARD OF AND. NOT CONSIDERING AS TRUE
FACTUAL ALLEGATIONS OF THE THIRD AMENDED MOTION FOR JUDGMENT;
FOR GRANTING THE EQUIVALENT OF SUMMARY JUDGMENT IN THE
PROCEDURAL CONTEXT OF A DEMURRER.

C:\WPOOCS\WOOCII, Nlftle • t-5<11 Orcler.wpd

912B/0t

11:30 am

3
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VIRGINIA:
IN THE CIRCUIT COURT OF
-

-

- - - - - - -

- - -

~RINCE

- - - - -

-

WILLIAM COUNTY

- - X

NICOLE WOODS,

.
~laintiff,

AT LAW NO.
51795

vs •.

ABMANDO V. MENDEZ,
JJ\MES· W. MOLLE, and
ERNESTO M. CHAVEZ,
Defendants.
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DAY

Manassas, Virginia
Tuesday, October 9, 2001
The trial commenced at 10:15 o'clock, a.m.
BEFORE:
The Honorable Rossie D. Alston, Jr., Judge
AP~EARANCES:

FOR THE

~LAINTIFF:

WILLIAM R. CORDTS, ESQ.
JOHN S. MARTIN, ESQ.
Of: Dunton, Simmons & Dunton,
678 Rappahannock Drive
P.O. Box 5
White Stone, Virginia 22578
Reported by:
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Billy L. Williams
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FOR THE DEFENPANT, ARMA,NDO MENDEZ:
WALTER S. BOONE, III, ESQ.
Allstate Staff Counsel
3141 Fairview Park Drive
Suite 175
Falls Church, Virginia 22042
FOR THE DEFENDANT. JAMES W. MOLLE:
JANET COCHRAN, ESQ.
GEICO Staff Counsel
4103 Chain Bridge Road
4th Floor
Fairfax, Virginia 22030

.

FOR THE DEFENDANT, ERNESTO M. CHAVEZ:
WILLIAM H. HERRINGTON, ESQ.
Of: Brown, Brown & Brown
6269 Franconia Road
Alexandria, Virginia 22310
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1

* * *

JOHN T. ROLFE

2

was called as a witness, and after having been

3

duly sworn, was examined and testified as

4

follows:
DIRECT EXAMINATION

5

BY MR. CURDTS:

6
7

Q.

Good afternoon, Mr. Rolfe.

8

A.

Hello.

9

Q.

All right.

Did you witness an

10

automobile accident that occurred in the

11

northbound lanes of Interstate 95 on June 27,

12

1999?

13

A.

Yes, I did.

14

Q.

Would you state your name and address

15
16

17
18

for the record, please?
A.

John Thomas Rolfe, 602 Carnaby Street,

and.that's in Stafford, Virginia.
THE COURT:

Sir, if I could -- I should

19

have told you this in the beginning.

20

microphones in the seat are not really conducive

21

to people being able to hear you.

22

get you to kind of sit forward a little bit, and

23

talk into either one of those microphones, it

s~

The

if I could
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1

would help.

2

BY MR. CORDTS:

3

Q.

Where were· you when you saw this?

4

A.

Approximately -- probably about a

S
6

quarter mile away, coming southbound towards the
·accident.

7

Q.

And what time was it?

~

A.

I estimate about 2:30 a.m.

9

Q.

Where were you coming from, and going

11

A.

I was coming from work, going home.

12

Q.

And what did you see, Mr. Rolfe?

13

A.

When I was coming down the road, I was

10

to?

14

just struck by -- I just saw a little ball of

15

light, or fire.

16

came across 95, and over the service road of the

17

weigh station.

18

Q.

19

And as I got closer, the truck

And when you say, "the truck," are you

talking about the ball of fire?

20

A.

Yes.

21

Q.

And you say it did what?

22

A.

It looked like it came from the far

23

It moved

lane, went all the way across the lanes of 95,
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1

and across the service road at the weigh station.

2

And then it veered up into the woods, to the edge

3

of the woods.

4

Q.

S
6

All right.

What did you do when that

happened?
A.

. I got there as quick as possible,

.

7

jumped out of my car, and made a beeline to the

8

truck.

9

from the truck, the family was getting from the

Approximately-- probably about 30.yards

10

truck, and --

11

Q.

12

Now, you're talking about the vehicle

that was on fire?

13

A.

Yes.

14

Q.

There was another truck involved, was

15
16

17

there not?

A.

Right.

It was still back a little bit

on the -- on 95.

18

Q.

All right.

19

A.

But I ran over, helped the family get

20

to a safe distance, and sat there with them until

21

medical attention got there.

22
23

Q.

Now, do you recognize Nicki Woods, the

plaintiff here?
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1

A.

Yes, I do.

2

Q.

Did you see her there that night?

3

A.

Yes.

4

Q.

What was her condition when you

5

observed her?

6

. A.

Shaken.

She was complaining· of stomach

7

pain, and I did observe her go to the side, and

8

she did get sick.

9

observed.
Q.

10

And that's the only thing I·

All right.

Did you observe any of the

11

other drivers, or people that were in the other

12

vehicles?

13

A.

Yes, I did; all of them.

14

Q.

All right.

15

Now, let me ask you about

the people in the -- was it a white Camara?

16

A.

Yes.

17

Q.

What did you -- who

18

A.

There was two Mexican/Hispanic young

wa~

driving that?

19

men.

20

6'.

21

The shorter one was the one I observed getting

22

out of the driver's side.

23

There was one taller, approximately about
The other one was probably 5'5" or 5'6".

Q.

All right.

And do you recognize anyone
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1

·2

in the courtroom today as being either the driver
or the passenger?

3

A.

Yes, I do.

4

Q.

Who do you recognize?

s

A.

This young gentleman here, and he was

6
7

the passenger.

Q.

All right.

Sir, you've just indicated·

8

that Mr. -- the defendant, Mr. Ernesto Mendez-

9

Chavez was the passenger?

10

A.

Yes, sir.

11

Q.

And you saw the other man get out of

12

the driver's side, is that correct?

13

A.

Yes.

14

Q.

How close did you get to him -- the

15
16

driver, that is?
A.

I was standing right behind them when

17

they were-.· had walked back up. to.the scene of

18

the accident.

19

Q.

20

And what -- did you notice anything

unusual about their behavior or appearance?

21

A.

22

intoxicated.

23

Q.

Yes.

They both seemed to be

And what -- what led you to that
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1
2

conclusion?
A.

Their behavior, the way they were
They were

w~bbly

3

standing.

on their feet, and

4

they were giggling and laughing.

5

Q.

You heard them laughing?

6

A.

Yes.

7

Q.

Was the other vehicle still on fire at

8

this point?

9

A.

Yes, it was.

10

Q.

And you said that they were both

11

unsteady on their feet, or wobbling?

12

A.

Yes, sir.

13

Q.

All right.

14

15

Did you get close enough to

detect any unusual odor?

A.

Yes, I could smell alcohol.

16

* * *

17

18
19

20
21

22
23
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1
2

3

4

s
6

1'.

7
8
9
10
11

12

13

* * *

BY MR. CORDTS:

14

15
16

DIRECT EXAMINATION

Q.

Good afternoon, Trooper.

Would you

state your name for the record, please?

17

A.

Scott Colwell.

18

Q.

And are you employed by the Vir·ginia

19

State Police?

20

A.

Yes, sir.

21

Q.

What do you do?

22
23

What is your job

description with the police?

A.

Trooper.
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1

Q.

I'm sorry?

2

A.

Is that what you -- is that what you

3
4

want?
Q.

·

Sort of, yes.

You don't have any

5

occupational specialty within the State Police

6

force?

7

A.

Motorcycle.

8

Q.

All right.

9

Were you employed by the

Virginia State Police on June 27, 1999?

10

A.

Yes, sir.

. 11

Q.

And did you have occasion to

12

investigate an accident that occurred in the

13

northbound lanes of Interstate 95?

14

A.

Yes, sir.

15

Q.

What time did you arrive?

16
17

What time

were you dispatched?
A.

I'm not sure exactly what time I was

18

dispatched.

19

the time, and I probably arrived -- probably

20

around 2:30 a.m.

21

22

23

Q.

I was assisting another trooper at

All right.

And what observations did

you make when you -- as you arrived on the scene?

A.

When I arrived there, Fire and Rescue
LASER REPORTING
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1

had all the lanes shut down.

2

pickup truck off to my light

3

up against the guardrail.

4

There was a red
off to my left,

There was a white Camaro, Firebird,

S

something like that, farther up the road, in the

6

right hand, in a ditch.

7

And there was another car that was on

8

fire, down across -- into the truck scales area,

9

and that was up against an embankment, facing the

10
11

12

13

opposite direction.
Q.

All right.

Did you identify

~ny

drivers of the vehicles? .
A.

I identified Mr. Molle and Mr. Mendez

14

as drivers.

15

vehicle that was on fire, was

16

by Fire and Rescue, and they were getting ready

17

to transport them.

18
19

Q.

Everybody else that was in the other

Did you have a

A.

Yes, I did.

21

Q.

All right.

23

taken care of

fac~-to-face

conversation with Mr. Mendez at the scene?

20

22

bein~

Was anything unusual about

his appearance?
A.

Well, I could --
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1

Q.

About his behavior?

2

A.

I could tell that he had been drinking

3

that evening.

4

alcoholic beverages on him.

S

me -- he told me he was driving the car, and he

6

also told me that he had been drinking that

7

evening.

8

9

Q.

I could smell the odor of

Okay.

And he had told

Could you observe that from your

experience as a State Trooper?

10

A.

Yes, sir.

11

Q.

Was it apparent, then, to observation;

12

that it was not only the odor of alcohol, but

13

there were other signs and symptoms of

14

intoxication?

15

A.

Yes, sir.

16

Q.

What were they'?

17

A.

He

-

had-~

he had· just the· odor on his

18

breath; his eyes were glassy; unstable on his

19

feet.

20

21

Q.

Did you ask him if he had been

drinking?

22

A.

Yes, I did.

23

Q.

And what did he tell you?
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1

2

A•
beers.

Q.

3

4

He told me that he had two to three

Did you ask him whether he had had

anything to drink since he stopped driving?

s

A.

Yes, I did.

6

Q.

And what did he -- what did he say?

7

A.

He said, "No."

8

Q.

So he told y6u he'd

a.,·

9

drink

A.

10

11

a~ter

h~d

nothing to

he had stopped driving?

Correct.

What I asked him was, had he

had anything to drink since the accident --

12

Q.

Okay.

13

A.

--happening, and he said, "No."

14

Q.

Did you ask him about any medical

15

problems he might have?

A.

16

17

Yes, and he said he didn't have any

type of medical problems.

18

Q.

This is all -- these are all routine

19

questions for a suspected drunk driver, aren't

20

they?

21

A.

·correct.

22

Q.

Did you ask him if he had been taking

23

any drugs or medication?
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Yes, sir.

1

A.

2

the negative.

3

Q.

4

And, again, he answered in

All right.

Did you perform or offer

him any field sobriety tests?

5

A.

Yes, sir.

6

Q.

What were they?

7

A.

The first one I administered was a

8

horizontal gaze nystagmus test, which I was

9

unable to properly give him.

I tried to -- I

10

attempted to give it to him, but he would not

11

keep his head still, so I was unable to perform

12

that test.

13
14

Then I attempted to give him a one leg
stand, and he --

15

Q.

What is a one leg stand?

16

A.

It's a-- a subject has.to stand with

17

their arms at their side.

18

leg that they want to stand on; that's their

19

choice, whichever they're more comfortable.

20

the one foot six inches off the ground and point

21

the toe straight ahead, look down at their toe,

22

and count for a period of 30 seconds.

23

They can pick either

He was unable to perform that.
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1

couldn't hold his foot off the ground for more

2

than five seconds, and he was pretty much about

3

falling down.

4

At that time, I just stopped with the

S

test, because I felt it was unsafe to ask him to

6

do much else because he was having trouble

7

maintaining his balance at that point as it was.

8

' 9
10

11
12
13

Q.

Did you ask him if he had been injured

at all, in the accident?
A.

Yes, and he didn't tell me that he had

any type of injuries.
Q.

But did he have any visible signs of

having been injured in the --

14

MR. BOONE:

I object to the relevance

15

of this, Your Honor.

What does this have to do

16

with either -- any issues that are before the

17

Court?

18

THE COURT:

19

MR. CURDTS:

Mr. Curdts?
I'm trying to rule out,

20

Your Honor, other reasons. that he may have been

21

staggering or unsteady on his feet, or unable to

22

perform a field sobriety test, and also to show

23

that he was

his intoxication was apparent to
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1

common observation.

2

THE COURT:

Mr. Boone, do you have any

3

objection to the predicate for the officer

4

performing the test that he did, and making the

5

determination that he ultimately made?
MR. BOONE:

6

I didn't object when he was

7

talking about the test, as I understood the issue

8

that that was addressed toward.

9

talking about his injuries, I don't know what--

10

that's not relevant.

11

THE COURT:

12

BY MR. CUROTS:

13

But when you•re

Q.

Objection sustained.

Did you take Mr. Mendez from the scene

14

for some purpose in connection with -- or did you

15

c~arge

16

17
18

19
20

him with anything?

A.

I charged him with driving under the

influence.
Q.

And where did go from there?

What did

you do after charging him?

A.

He was taken down to Garfield Station,

21

which is a Prince William County Police station

22

on the east side of the County, to perform a

23

breath test down there.
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Q.

1

All right.

And was that breath test

2

performed and conducted in accordance with

3

statutory requirements and procedures?

A.

4

s

Yes, sir.
MR. CURDTS:

I asked that this be

6

marked for identification as plaintiff's exhibit

7

four.

8

evidence at this time, Your Honor.

And I would actually move that into

THE COURT:

Without objection, Mr.

11

MR. BOONE:

No objection, Your Honor.

12

THE COURT:

Without objection,

9

10

Boone?

13

plaintiff's exhibit number four.

14

MR. CURDTS:

As soon as I have the

15

exhibit labeled, I'd will let the witness refer

16

to the exhibit.

17

T-HE COURT:

Okay.

18

(Thereupon, the document referred

19

to above was marked for

20

Identification as Plaintiff's

21

Exhibit No. 4, and received in

•22
23

Evidence.)
THE COURT:

All right.
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BY MR. CURDTS:

1

2

3

Q.

Trooper?
A.

4

(Witness examining document.)
This is a print-out of a copy of the

5

6

What is plaintiff's exhibit four,

breath test.

7

Q.

And what time was the breath test done?

8

A.

5:03 a.m.

9

Q.

And what was the result of the breath

10

test?

11

MR. BOONE:

Your Honor, I'm going to

12

object.

The matter is in evidence; it says what

13

it says.

14

this is -- this is not the -- this is not the

15

official that conducted the test, and it's not

16

the person whose name appears on it.

And this is not only cumulative, but

17

This is -- this is -- is simply

18

redundant and unnecessary, not to mention

19

improper.

20

THE COURT:

21

BY MR. CURDTS:

22

n

Q.

Overruled.

What was the blood alcohol

concentration?
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1

A.

It was a .18.

2

Q.

Okay.

3

.18 grams per 210 liters of

breath, is that correct?

4

A.

Correct.

5

Q.

All right.

6

MR. CURDTS:

I'd ask that this be

7

identified as plaintiff's exhibit-- I believe

8

it's five.

9

(Thereupon, the document referred

10

to above was marked for

11

Identification as Plaintiff's

12

Exhibit No. 5.)
MR. CURDTS:

13

Your Honor, this, I

14

believe, is self-authenticating; it's a copy of

15

the Court's record.

16

there's any question about that, or objection, I

17

ask-- I move that into evidence as plaintiff's

18

exhibit five.

I have the original, but if

19

THE COURT:

Without objection?

20

MR. BOONE:

I -- I don't understand

22

THE COURT:

Approach.

23

MR. BOONE:

I mean, it's all true.

21

what its
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THE COURT:

1

Approach.

2

(Thereupon, there was had a

3

discussion at the Bench, which

4

was reported, but not

s

transcribed, by the reporter.)
BY MR. CURDTS:

6

Q.

7

Trooper, we're not qoinq to admit that,

8

but let me just ask you this:

9

Mendez plead quilty to driving under the

10

Did Mr.

did Mr.

influence of alcohol?

11

A.

In General District Court?

12

Q.

Yes·, sir.

13

A.

I believe he pled qui! ty and was

14

convicted.

15

I'm real sure of it.

Q.

16

I don't have the record with me, but

All riqht.
THE COURT:

Mr. Boone, do you concede

19

MR. BOONE:

Yes, Your Honor.

20

BY MR. CURDTS:

17
18

21

22
23

that?

Q.

Did you obtain identification from Mr.

Mendez before charqinq him?

A.

Yes, sir.
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1

2

And in connection with that, did you

ascertain his weight?

3

A.

Yes, sir, I did.

4

Q.

And how did you ascertain his weight?

5

A.

I would have asked him his weight.

He

6

had a Texas driver's license.

7

know off the top of my head if Texas lists weight

8

on their driver's licenses, but Virginia does

9

not.

10
11

I can't -- I don't

So anytime that I have someone under

arrest, I ask them what their weight is.
Q.

And do you believe that that was your

12

procedure -- in accordance with your regular

13

habit procedure, that was what you did on this

14

occasion, asked him how much he weighed?

15

A.

Yes, sir.

16

Q.

And what did he tell you, and what did

17
18

19

you write down?
MR. BOONE:

Can we approach the bench,

Your Honor?

20

(Thereupon, there was had a

21

discussion at the Bench, which

22

was reported, but not

23

transcribed, by the reporter.)
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1

THE COURT:

2

BY MR. CURDTS:

3

4

Q.

Go ahead, Mr. Curdts.

All right.

Last question, Trooper:

How much did Mr. Mendez weigh?

s

A.

160 pounds.

6

Q.

160 pounds?

7

A.

Yes, sir.

8

*

9
10
11

12
13

14
15
16

17
18
19
20

21

22
23
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1

2
3
4
5

6

* * *

MR. CURDTS:

I call the defendant, Mr.

Molle.

7

THE COURT:

8

(Pause.)

9

THE COURT:

Mr. Molle.

Sir, you've been previously

10

sworn.

11

and answer as best you can.

12

objection, let me resolve that prior to answering

13

the question.

14

Please listen to the questions of counsel
If there is any

Thereupon

15

JAMES MOLLE

16

was called as a witness and, after having been

17

duly sworn, was examined and testified as

18

follows:

19

DIRECT EXAMINATION

20

BY MR. CURDTS:

21

Q.

Good afternoon.

22

A.

Good afternoon.

23

Q.

You were involved in this automobile
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1

accident on June 27th, correct?

2

A.

Yes, sir.

3

Q.

You were driving the red pickup truck,

4

is that right?

5

A.

Yes, sir.

6

Q.

How· fast were you g'oing when you ran

7

into the Honda SUV?

8

A.

Approximately 60 miles an hour.

9

Q.

How do you know that?

10

A.

I

11

Q.

What part of your vehicle hit what part

12
13

14

had my cruise ·control set.

of the Honda SUV?
A.

The front of mine hit the back of the

Honda, square.

15

Q.

All right.

16

A.

No, sir.

17

Q.

Did you take any evasive action,

18

Did you brake at all?

whatsoever, to keep from hitting the Honda SUV?

19

A.

No, sir.

20

Q.

Was there anything that obstructed your

21

vision?

22

A.

Well --

23

Q.

I mean physically, was there anything
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that was in your way between you and the --

1

MS. COCHRAN:

2

Your Honor, may we

approach on this, please?

3

4

THE COURT:

Sure.

5

MR. CURDTS:

I will withdraw that

question, if it's a problem.

6
7

THE COURT:

Go ahead.

8

MR. CURDTS:

I don't believe I have any

more questions for Mr. Molle.

9

10

THE COURT:

11

MR. HERRINGTON:

12

Mr. Herrington?
No questions, Your

Honor.
Ms. Cochran?

13

THE COURT:

14

MS. COCHRAN:

15

THE COURT:

Mr. Boone?

16

Mit~ BOONE:

No

(" ~

'II•

No questions, Your Honor.

questio~s,

17

Your Honor.

* * *

18
19

20

I

;_ ..
I

21
22

;

23

---

'

.......

___

".;.,._ ...

--_....

·- .

. ..

-··-··· _.........--........
'
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2
3
4

5
6

*

* *

Q.

Have you had an opportunity to review

7

in this case the certificate of analysis, the

8

breath analysis, for the defendant, Armando

9

Mendez'?

10

A.

Yes, I have.

11

Q.

I sent that to you, did I not'?

12

A.

Yes, I did.

13

Q.

Mr. McGarry, I'm going to want you to

14

make certain assumptions for the purpose of my

15

next question.

16

you that I want you to make.

17

Let me list the assumptions for
Assume that Mr.

·Mendez was driving and was involved in an

18

accident at approximately 2:30 in the morning on

19

June the 27th of 1999.

20

was approximately 160 pounds.

21

not on any drugs or medication, other than

22

alcohol.

23

minutes to 30 minutes before the accident.

Assume that his weight
Assume that he was

Assume that he had no alcohol for 20
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1

Assume that his breath sample was taken for

2

analysis at 5:03 a.m., and you've seen all these

3

things on the certificate

4

A.

Yes, sir.·

5

Q.

-- and further assume, as related in

6

the certificate, that his blood alcohol

7

concentration was .18 grams per 210 liters of

8

breath.

9

A.

Yes, sir.

10

Q.

Finally, assume that he was unsteady on

Are you with me so far?

11

his feet, and was visibly wobbling and shaky at

12

2:30 a.m. to the observation of a trained police

13

officer, and also a lay witness who saw him.
If you make those assumptions, are you

14
15

able to say within a reasonable degree of

16

scientific probability how many alcoholic

17

beverages Mr. Mendez had had or still had in his

18

system at five of 3:00 a.m. on the 27th of June?

19

A.

A person who weighs about 160 pounds,

20

one beer, when it's present in their body, and

21

the alcohol is distributed around the blood, will

22

give a reading of about .02 percent.

23

have a .18, -as determined from an analysis, you
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1

just divide the .18 by .02, and it shows the

2

equivalent of nine cans of beer was present at

3

the time of the analysis.

4

Now, if whiskey were concerned, an

S

ounce-and-a-half of whiskey has about the same

6

amount of alcohol as a can of beer.

7

just about interchangeable, but for the point of·

a

discussion, we'll say nine cans of beer were

9

present at 5:03 in the morning.
Q.

10

So they're

Do you have an opinion of whether his

11

blood alcohol concentration would have been the

12

same at 5:03 as it was at 2:30 in the morning?

13

A.

Yes.

It's unlikely that the alcohol

14

concentration would have been the same two-and-a-

15

half hours earlier.

16

that the alcohol concentration was higher at the

17

time of the accident, at 2:30, than it was when

18

it was tested at 5:03.

19

Toxicologically, I would say

Typically, a body, an adult, can get

20

rid of alcohol at about .015 percent in

21

time.

~n

hour's

22

Q.

What do you mean by "get rid of"?

23

A.

Well, that means if you have a reading
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1

of .015 in your bloodstream, rather than the .018

2

that we're discussing here, if your reading is

3

.015, 60 minutes from now,

4

because the blood that contains the alcohol

S

passes through your liver.

6

~t

will be zero,

As it goes through there, enzymes break

7

it down.

8

more than that one particular rate.

9

have a certain amount of enzyme present.

10

They're not capable of breaking down
We all ju-st

So if you have a two-and-a-half-hour

11

lapse, then about .04 would have been eliminated

12

by the body.

13

reading at 5:03 was at .18, then at 2:30, it was

14

certainly better than a 2.0.

15

neighborhood of a 2.1 to a 2.2.

16
17
18
19

Q.

So it's fair to say that if the

It was in the

How many alcoholic beverages would that

equate to, the 2.1 to 2.2?
A.

That would be the equivalent of ten to

eleven cans of beer at that time.

20

*

21
22
23
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1
2

3

4

s
6
7

8

*

* *DIRECT EXAMINATION

9

BY MR. MARTIN:

10

Ma'am, would you tell the jury your

11

Q.

12

name, please?

13

A.

Leslie Denise Norris.

14

Q.

Where do you live?

15

A.

Lancaster, Virginia.

16

Q.

Are you working?

17

A.

Yes.

18

Q.

Where do you work?

19

A.

For the City of Virginia Beach.

20

Q.

Are you also a student?

21

A.

Yes.

22
23

I'm a graduate student at Old

Dominion University.
Q.

Are you related to Nicki Woods, the
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1

plaintiff in this case?

2

A.

Yes.

3

Q.

Tell the jury how you are related?

4

A.

She is my niece.

s

Q.

Now, directing your attention, ma'am,

6

to June 27, 1999, were you with Nicki that day?

7

A.

Yes.

8

Q.

What were you-all doing?

9

A.

We were on our way to Dulles Airport to

10

leave for Orlando, Florida, on vacation.

11

Q.

Were you driving from Lancaster County.?

12

A.

Yes.

13

Q.

Northbound on I-95?

14

A.

Yes.

15

Q.

Whose car were you in?

16

A.

It was my car.

17

Q •.

What type of car did you have on that

19

A.

A Honda Passport.

20

Q.

Was anyone else with you other than you

18

21

day?

and Nicki?

22

A.

Yes.

23

Q.

Who was with you?
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1

A.

My father and my mother.

2

Q.

Is that Harry and Virginia North?

3

A.

Yes.

4

Q.

And they would be Nicki's grandparents?

5

A.

Yes.

6

Q.

Did I ask you, what was the purpose of

7
8

9
10

11

qoinq to the airport that day?

A.

We were leaving for Orlando, Florida,

on vacation.
Q.

Now, at some point, did you find

yourself in Prince William County --

12

A.

Yes.

13

Q.

-- Northbound on Interstate 95?

14

A.

Yes.

15

Q.

Did you observe anything unusual on the

16
17

interstate?

A.

Yes.

There was a car in front of us

18

that was weaving back and forth across the

19

highway.

20

Q.

Do you remember what color the car was?

21

A.

It was white.

22

Q.

Tell the jury how it was weaving.

23

MR. BOONE:

May we approach, Your
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1

Honor?

2

(Thereupon, there was had a

3

discussion at the Bench, which

4

was reported, but not

S

transcribed, by the reporter.)

6

THE COURT:

7

BY MR. CUROTS:

8

9
10

11

Q.

All right.

Ms. Norris, tell the jury briefly what

the white car was doing in front of you?
A.

Weaving back and forth across the

highway.

12

Q.

What was its speed?

13

A.

The speed varied.

14

Q.

Were you able to get around it?

15

A.

No.

16

Q.

Did you slow your car as you approached

17

the white car?

18

A.

Yes.

19

Q.

What happened then?

20

A.

Well, the car was weaving back and

21

forth across the highway.

I was afraid to pass

22

it, so I stayed behind the car.

23

discussed it inside the car and decided it would

We sort of
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1

be safer for us to keep the car in front of us

2

rather than for me to attempt to pass.
We kept watching the car, and each time

3
4

it would change lanes, or get in front of us, or

5

speed up, or slow down, we were trying to

6

maintain a safe distance behind it and just keep

7

it in front of us.

8

A couple of times it moved completely

9

off the highway onto the shoulder, then it would

10

move onto the highway, and each time it would

11

move in the lane in front of me, I would try to

12

move to another lane, and it kept moving in front

13

of me in another lane.
Ma'am, ultimately were you involved in

14

Q.

15

a collision?

16

A.

Yes.

17

Q.

Tell tha jury what happened.

18

A.

While we were watching the car, we

19

passed, I think it was a weigh station, there

20

were police trooper cars there, so I told my mom

21

to get the cell phone and.to call the state

22

police and report the car, and when she went to

23

get the cell phone
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1

THE COURT:

Ma'am, I need you to focus

2

right on the question, precisely on the question

3

that was asked by Mr. Martin.

4

BY MR. MARTIN:

5

6

Q.

The question is:

Was there a collision

during this sequence of events?

7

A.

Yes.

8

Q.

Tell the jury what happened in that

9

collision.

A.

10

11

Well, after we were hit, then our car

was pushed off of the highway.

12

Q.

Where was it pushed, if you recall?

13

A.

Onto a grassy area on the side of the

15

Q.

Was the impact a slow impact, a violent

16

impact?·

17

A.

14

road.

It was a v-iolent impac;:t.

It sounded

18

like an explosion, like sometninq hit us really

19

hard from the back.

20

21
22
23

Q.

What else did you see after this

violent impact?

A.

The inside of the car filled with

smoke, and it was just an orange glow in the
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1

windshield.

2

anything.
Q.

3

4

Did the impact push your vehicle into

any other vehicle?

5

6

I really couldn't see much of

A.

I don't remember being pushed into

another vehicle.

7

Q.

Now, were you able to get out of your

9

A.

Yes.

10

Q.

What did you do after you got out of

8

11

12

car?

the car?

A.

When I got out of the car, I looked

13

around, none of my family was out of the car, so

14

I ran around to the passenger side and then back

15

to the driver's side trying to get the doors open

16

to get my family out.

17

Q.

Was the car on fire at this time?

18

A.

Yes.

19

Q.

Was Nicki still in the car?

20

A.

Yes.

21

Q.

What part of the car, if you recall,

22
23

was on fire at that time?
A.

The back half of the car.
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1

2

Q.

Were you able to help get your family

out of the .car?

3

A.

Yes.

4

Q.

Including Nicki?

5

A.

Yes.

6
7

MR. MARTIN:

Now, if I may approach the

board, Your Honor, and the exhibits?

8

THE COURT:

9

BY MR. MARTIN:

10

Q.

Yes.

Ma'am, I'm going to ask you to look

11

over here at the board.

12

photographs of the white car?

Do you see the

13

A.

Yes.

14

Q.

Did you see that car at the scene of

15

the collision?

16

A.

Yes.

17

Q.

Is that the car that you were

18

following?

19

A.

Yes.

20

Q.

Now, I'm qoinq to ask you over at these

21

photographs here, which, at this time, is a gray-

22

colored car.

23

A.

Do you recognize that vehicle?

Yes.
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1

Q.

Is that the ·vehicle you were driving'?

2

A.

Yes.

3

Q.

What color was it when you started on

4

your trip that day'?

s

A.

6

Q.

7

A.

Black.
·.oid it completely burn'?
Yes;

8

*

9
10
11

12
13

14
15
16
17
18
19
20

21

22
23
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VIRGINIA:

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY
)
)
)

NICHOLE WOODS,
Plaintiff,

)

v.

)

ARMANDO V. MENDEZ,
ERNESTO MENDEZ-CHAVEZ and
JAMES WESLEY MOLLE

}

.

At Law No. 51795

)
)
)
)
)
)

Defendants.

FINAL JUDGMENT ORDER
On October 9 and 10, 2001, this action came before the Court for trial on the
merits. Present were the plaintiff and her counsel, the defendant Emesto MendezChavez and his counsel, the defendant James Wesley Molle and his counsel. The
defendant Armando V. Mendez was not present but was represented by counsel.
The defendants Armando V. Mendez and James Wesley Molle, by counsel,
admitted negligence, proximate causation and their joint and several liability for
compensatory damages.
Counsel for State Farm Mutual Automobile Insurance Company stated to the
Court that he did not intend actively to participate ~n the trial of the case, but would
observe the proceedings.
At the conclusion of plaintiffs case in chief, the defendant Armando V. Mendez,
by counsel, moved the Court to strike plaintiffs claim for statutory punitive damages
under Va. Code§ 8.01-44.5 on grounds that there was a failure of proof that such
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defendant knew he was to drive before or at the time he began drinking alcohol. The
Court granted such motion.
At the conclusion of plaintiffs case in chief, the defendant Emesto Mendez·
Chavez, by counsel, moved to strike plaintiff's negligence claim against such defendant
on grounds there was insufficient proof that such defendant knew or should h'ave known
that the person to whom he entrusted his vehicle was unfit. For reasons stated in the
record, the Court denied such motion.
At the conclusion of the evidence, the Court instructed the jury regarding the law
of the case and the jury heard closing arguments and retired to deliberate its verdict.

.
Upon deliberation, the jury returned its verdict in favor of the plaintiff and against all
defendants in the amount of $27,365.50 with interest from June 29, 1999.
It is therefore ORDERED that judgment be, and it is hereby entered on the verdict
in favor of the plaintiff, Nichole Woods, and against the defendants Armando V.
Mendez, James Wesley Molle and Emesto Mendez-Chavez, jointly and severally, in the
amount of $27,365.50 with interest atthe judgment rate commencing June 29, 1999 and
costs in the amount of $420.00.
This order is final. It is SO ORDERED.
Entered the

2f'day of )/~(dt
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SEEN AND OBJECTED TO FOR THE REASONS STATED ON THE RECORD AND ON
PRIOR WRITIEN ORDERS OF THE COURT.

~/2.~

William R. Curdts, Esquire
Dunton, Simmons & Dunton, L.L.P.
PO Box5
White Stone, VA 22578-0005
Counsel for Plaintiff

SEEN AND OBJECTED TO FOR THE REASONS STATED ON THE RECORD AND ON
PRIOR WRITIEN ORDERS OF THE COURT.

Walter S. oone, Ill, Esguire
3141 Fairview Park Drive, Suite 175
Falls Church, VA 22042
Counsel for Armando V. Mendez
SEEN AND OBJECTED TO FOR THE REASONS STATED ON THE RECORD AND ON
PRIOR WRITIEN ORDERS OF THE COURT.

et Whitaker Cochran, Esquire
~ 103 Chain Bridge Road, Suite 401
Fairfax, VA 22030
·
Counsel for.Jame.s Wesley Molle
SEEN AND OBJECTED TO FOR THE REASONS STATED ON THE RECORD AND ON
PRI
WRITIEN ORDERS OF THE COURT.

J
P Box534
anassas, VA 20108
Counsel for State Farm Mutual Automobile Insurance Company
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NO OBJECTED TO FOR THE REASONS STATED ON THE RECORD AND ON
RITTEN ORDERS Or:;zRT.

William Hfl'rin ton. Esquire
Brown. Brown & Brown
6269 Franconia Road
Alexandria. VA 2231 0
Counsel for Emesto Mendez-Chavez
C:\WPCOCS\Woocll, Nlchole·10.17.otF"IIIU~Onllr.wpcl

10117«11

!t071111
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SCHEDULE OF COURT COSTS

Nichola Woods v. Armando V. Mendez, Emesto Mendez-Chavez and
James Wesley Molle
PAYEE

DATE

6-06-00
6-06-00
12-04-00
12-04-00
2-15-01
8-28-01
8-30-01

Clerk, Circuit Court for filing & service
Commission of Motor Vehicles for service on Mendez
Clerk, Circuit Court for service of deposition notice on
Mendez-Chavez
Clerk, Circuit Court to issue records subpoena
Clerk, Circ;~it Court to serve notice of depositions
Clerk, Circuit Court for service oftrial subpoenas
Clerk, Circuit Court for service of subpoena
TOTAL

5
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AMOUNT

$244.00
15.00
12.00
5.00
12.00
120.00
12.00
$420.00

--.
. . · ASSIGNMENTS OF ERROR
1. The court erroneously found a conclusive presumption that the results of an
after-administered chem~eai test provide an accurate measurement of blood alcohol ·
con~ntr~tion at the .Point of time of an earlier collision so as to preclude proof of the

actual blood alcohol concentration at the time of the collision.
2. In ruling on dem·urrer, the ~urt erred in disregarding factual alleg.ations of the
Third Amended Motion ·for Judgment that the .defendant Molle's blood alcohol
.

.

concentration at the time ·of the collision met or exceeded the 0.15% threshold for
. punitive damages required by Va. Code§ 8.01-44.5.

.

3. The court erred
in
ruling ·that Count Ill of the Third Amended Motion· for
.
.
Judgment failed to allege facts sufficient to state a claim for common law punitive
damages against the defendant Molle.
4. The court em!d in ruling that Count II of the Third Amended Motion for
Judgment failed to allege facts sufficient to state a claim for" common law pun~ve
damages against the defendant Mendez.
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