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ANDREW W. MELLON, DIRECTOR GENERAL
OF RAILROADS, ETC.,
v.

JAMES N. PURSE AND ARTIE PURSE,
PARTNERS TRADING AS
PURSE BROS.

Record 288

F'BOM '£HE OlliCUIT COu"RT OF THE CITY OF NORFOLK.

·'The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to t.he aforementioned
requirements.''
The foregoing is printed in small pica t:ype for the infor·
mation of counsel.
H. STEW ART JONES, Clerk.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOJ\TD.

------

I.

ANDREW W. !IJiJLLON, DIRECTOR GENERAL OF
lt.AILRO.A.DS .AND S'TATlTTORY AGENT PURSUANT
TO ll,EDERAIJ S~rATUTE AND PROCLAMATION OF
THE PRESIDEN'l' OF THE lJ~J:TED STATES, SUCCESSOH TO tTAl\fES C.. D_L\.VIS, FORl\fER DLRECTORJ
GENJ~JltAL 0~,
HAILHOADS AND STATUTO·RY
AG~NT, AND ,JAMES C. DAVIS, FORMER DIRIDCTO·R.
GENER.AL OF RAILRO.A:DS .A.ND STATUTORY
AGENT,
vs.
JAMER N. PUR.SE AND ARrrlE PURSE, P A.RTNERS
TRADING AS PURSE BROS'.

PE'riTION FOR WRIT OF ERROR.

To the Honorable Judges of the Sup-rem.e Court of Appeals
of Virp-inia:
Petitioners, Anclre"r 'V. !fel1on, Director General of Raill'oads and Statutory Ag-ent pursuant to Federal Sta.tute and
prodamation of the PreRident of the lJnited Sta.tes, successor to flames 0. Davjs, former Director General of Railroads
and Statutory .AgPnt, aucl .James C. Da.vis, former Director
General of Hai1roa.d:s and Statutory Agent, r·espec.tfnlly represent thnt they uri? ag~grieverl by a final judgment rendered
by the Circuit Court of the City of-Norfolk, Virginia, on the
4th day of Novmnher, 19:25, in an action at law, in which said
Jame~ N. Purse and A rt.ie Purse, partners trading as Purs-e
Bros., were plaintiffs; a transcript of the record in which
case is herewith filed, to which reference is made.
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THE 1PACTS ARE:· That in ~Tune, 1.921, Purse Bros.
brought a notice of motion returnable in the Circuit Court
of the Oity of Norfolk for $3,5R5.84 claimed for damages on
shipmenb; of cabbage and cucumbers moving over interstate
railroads du.r·intJ the period uf Federal control. In this notice
of motion the name of the sole defendant was ·stated as ''John
Barton Payne," Director General of Railroads, etc." (R., 1;
italics ·added.)
In Jurie, 1921, 'vhen this proceeding ·was commenced, John
Barton Payne, wa. c: not Director General of Railroads nor
Statutory Agent, having long before gotten out of office, towit, on the 28th day of March, 1921. (R., 14, 15.)
Accordingly, thi.r; notice of m.otion was not brou.qht against
the ritJhrt person, ntJr an~J 1Jerson in office .
. . Years passed without any amendment being made to bring
in the right defendant, and on the 1Oth day of March, 1925, a
motion wns made to dismiss the case, "Thicrh motion was overruled. (H., 7.)
On the 4th day of November, 1925, said ,John Barton Payne,
former Director General of Railroads and former statutory
agent, moved the court to dismiss the proceeding, and not to
allovi further proceedings on the ground that he was not Director General or Agent either at. the time this case was comnlenced nor at any time since, 'vhic~h motion 'vas overruled.
(R., 8.)
.
And thereupon on November 4, 1925, more than four years
after this nctiou commenood, for the first time the plainti:ffis
moved the court to allow them to strike out the name ·of John
Barton Payne as defendant, and to substitute in his place
the name of James C. Da.vis, Director General and Agent under Section 206 of tl1e Trans·portation Act of 1920, which
motion was granted and the substitution of the name of James
C. Davis allowed. Thereupon said James C. Davis, Director
Geenral of l{ailroads and Agent under S'ection 206 of the
Transportation Act of 1920, appeared ~pecially only by his
attorney, and moved the court not to allow the ·substitution
and not to bring him into the case on the ground that such
substitution was illegal, that no such substitution could be
made at that time, that under the rules of Congress and Acts
and la"Ts relating thereto, that no such substitution could be
made, but the court overruled this motion, and allowed said
substitution, to '\vhich proper exceptions were taken. (R.,
8, 9.)
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A.nd, thereupon, said James C. Davis,: Director General and
Agent, not waiving his aforesaid spooial appearance, but insisting upon it, pleaded the general issue and the ·statute of
limitations, and that .the statutes and laws prevented a.ny recovery in this case at this time a~d any bri;nging ~into thi·S
cas~ at this time, and .it. -\vas ·agreed· by the· plaintiffs that the
writin-g of pleas on this subject~was waived, in ·order to avoid
delay and writing the pleas. out~ ·. (R~·.,:·8; -9.) And·the·case
abated as to tTohn Barton Payne,. former·Direc.tor General of
R.ailroads and .Agent.
·
Then the plaintiffs put on their.· evidence ·a.s to the dam-·
ages caused by the railroads during Federal Control to the
shipments in question, and the defendant.. did. ·not put any
evidence oi1 whatever, and the court rendered a judgment for
the plaintiff for the amount claimed, to-wit, $3,485.34, with
·
interest from July 25, 1919.
And said James C. Davis, Director General of ·Railroads·
and Agent, properly moved the court to set aside the de:..
cision and judgment as contrary to the law and the evidence
and without evidence to support it, and as contrary to the
la'v in sueh cases made and provided, which motion was overruled and proper exceptions taken. (R., 9, 10.)

THE ERROR ASSIGNED is: That the Circuit Court
erred in not dismissing the case and in allowing the substitution of James C. Davis. Director General of Railroads and
Statutory Agent, as a defendant and the bringing of him into
the case on the 4th day of November, 1925, and in entering-judgment against him.
THFJ ARGlJl\fENT depends entirely upon •a F'ederal question of law controlled by the Federal statutes and thoroughly
settled both by the statutes and by some recent Federal
cases.

In the caf:le at bar the original proceeding was not aom:rnenced against fl person who was in office aJ; all at that time_;
fu·rtlwrmore, it was nf.'IJer rm,ived nor any substitution made
aga·inst ih.e rn·o11e1· Director General of Railroads within any
of the ti·mes allm.f'Pd by the stat1.des, being long after all those
times had elapsed. Tile substitution against the new Director General and Agent, to-wit, James C. Davis, was without
any .authority of law, whatever, and after the limit prescribed
for such substitution had passed.
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: The .following ·Federal Statutes and Federal decisions comcontrol the present case:

pl~tely

The Act of Congress of Feb. 8, 1899, reads:

DEATH OR. EXPIRATION OF TERM OF OFFICE·R
.SlTED · IN O:b,FICIAL CAPAOITY.-N o suit, action, or
other proceeding lawfully commenced by or against the head
of any Department or Bureau or other offices of the United
State~ in his offi~Cial capacity, or in relation to the discharge
of his official duties, shall abate by reason of his death, or
the expiration of his term of office, or his retirement, or resignation, or removal from .office, but in such event, the Court,
on. motion (•1' .~;upplernentaJ petition filed, at any time within
twelt·e months lhere.after, shewing a nece~sity for the survival thereo·f to obtain a settlement of the questions involved,
may allow the same to be maintained by or against his suCIcessor in office, and the Court may make such order as shall
be equitalJle for the payment of co~ts. (Feb. 8, 1899, c.· 121,
30 Stat. 822; U. S. Compiled Statutes, Section 1594.) (Italics
added.)

Said .A. ct of li1eb. 8, 1899, w·as altered to the extent of permitting a suit which had been properly brn·ught against the
proper agent 'Wh-ile in office, to proceed to final judgment after
such agent 'vent out of office; the Aet of :M~arch 3, 1923, on this
subject .~trying:
. .t\.N

A.c~r

To ·Amend Section 206 of th(l Transportation Act, 1920.
Be it enacted by the Senate and House of R.epresentatives
of the United States of Ameri~a in Congress assembled, Tha.t
Section 206 of the Transportation Act 1920, is amended .by
adding at the eud thereof hvo ne"r subdivisions to read a.s
follows:
''(h) Actions, suits proceedings, and repara.tio11: claims of
the character described in subdivisions (a), (c) or (d), 1JropeJ'ly co1wmencecl w-ithin the pe·rind of l·i1nitation prm~criberl~
and pending at the time this ~ubdivision tal{es effect, shall
not abate by reason of the deatl1, expiration of term of ofTI<~e, retirement, resig11a tion, or removal from office of the
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Director General of Railroads or the agent designated under
subdivision (a), but may (despite the Prot,isions of the .Act
e·11titled '....1n Act to prevent the abf],tem.ent of certain actions
approved February 8, 1899), be prosecuted to final juqgment,
decree or a'vard, substituting· at any time before satiRfaction of such final judgment, decree, or award
the agent designated by the President then in office.
Nor shall any action, snit, or other proceeding heretofor(.l or hereafter brought •by any pubHe officer or official, in his official capacity, to enforce or compel the performunoo of an obligation due or accruing to the United S.tates
arising out of Federal control, abate by reason of the death,
resignation, retirement, or removal from office of such of.:.
fleer or official, but such action, suit or other proceeding may
(despite the provisions of such .A.ct of February 8, 1899), he
proseeuted to :final judgment, decree or awa.rd, substituting
at any time before satisfaction of any such final judgment,
decree or nward the ·successor in office.·
'' (i) Orders providing for a substitution in such cases made
hefore this subdivision takes effec.t by courts having jurisdic~
tion of the parties und subject matter a.re hereby validated,
anything in sue:h ac.t of February 8, 1899, to the contrary not'vithstunding. A.ctions, suits, re-paration claims, or other proeeedings of the character described in subdivision (h) which
;lulV(J been abated or dismissed solely because of the provisions
of such act of February 8, 1899, shall be reinstated upon reasonable notice to the aclve1~se J>nrty, and upon proper motion
therefor filed within one vear from the time this subdivision
takt•s effect." (Italics added.)

In tho <:ase at bar, the suit harl not been properly brought,
and more than 4 years after it was brought, a.nd long after
the time for suing had passed, the plaintiffs tried to bring in
the right defendant hv a so-called amendment or substitution, ,~·hen it would lui:vc been imposAible to ha:ve started a
new suit.
It scorns that in tlH~ case at ha.r Senator 8wanson had written tlH~ So1ieitor General of the lTnited Sta.tes for an explanation of the situation, and the Solicitor General's reply
.is so c·]ear nnd convincing that it is l1ere inserted as part of
~he argument in the p~esent petition, to-wit:

--·

---------
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''UNITED STATES' R...t.\.ILROAD

AD~1INISTRATION

WASHINGTON
January 24, 1923.
RC-10719
Purse Bros. v. Director General
~Y

dear Senator:
Replying to your inquiry of this date, in reference to claim
of Purse Bros. v. Director General, operating the Norfolk
Southern Railroad, I find on examining the file that I personally 'vrote the Assistant General Solicitor of the Norfollt
.Southern R-ailroad in referC'nce thereto on December 7, 1922.
It ·appears that suit has been instituted on June 18, 1921,
against e.T ohn Barto11: Payne, Director General of Railroads,
as Agent under S.ection 206 of the Transportation Act of
1920. ,Tohn Barton Payne, however, resigned as Director General, A.gent, and he was succeeded by James C. Davis, on
M·arch 28th, 1921. The suit should have been brought against
James C. Davis, instead of ,John Barton Payne, and was thereft'\rc not brought in the form required by Sec.tion 206 of the
Transportation Act. ~rhere hns been no .attempt to substitute
James C. Davis, as defendant. If Rnit had been properly
brought against John Barton Payne, while he occupied the
position of Dit'ector General a.nd ~!\gent, a substitution of
James C. Davis, could ha:ve been made a.t any time within 12
months after John Barton Payne va.ca.ted office. Provision
is made therefor in Section 1594 Compiled Statutes. There
is no stat.~ttory pro1.'ision, howevr.r, for a substihttion in a
casA not properlJI bruu,ght. If the plaintiff, ho·wever, had
moved to substitute at any time before the running of the
statute of limitations against the bringing of a suit against
James C. })avis, Agent, in this matter, there would have been
no objection. '\Ve adopted the same course in a great m-any
suits brought against the Raihvay Company. We think a suit
brought against a prior Director General, Agent after he
had ceased to occupy such position, is in the same situation as
a suit brought against the R'ailway Company of som~e other
third party. In neither case can the suit be regarded as a
suit ag·ainst tl1e Government a.s ·authorized iu Section 206 o:f
the Transportation Act, and if a. substitution of the proper
repr{~sentative of the government wa.s not made before the
running of the statute, as provided in S'ection 206 of the
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Transporta.tion A.ct, the Claim became barred, and the Director General w·ould there·by be deprived of any power or
authority to pay the claim. The Supreme Court of the United
State~ has recently construed Section 1594 Compiled Statutes
in reference to R·ailroad Administration cases, and has held
·that even in cases where the suit was properly brought, a.
failure to substitute a successor of the Director General~
Agent, against whom the suit was brought, within 12 months
after he vacated the office, causes the action to a.bate. Such
'vas the conclusion of the Court in John Barton Pa:vne, Dii·ector General, Agent, v. Indu.~tria.~ Board of Illinois, 42 Supreme Court R.ep. 462; aJso ,John Barton Payne, Agent, vs.
Stl3vens, decided December 11, 1922, not yet reported; also
John Barton Palfne; .Agent, vs. Ellatinka, decided J an11ary 8,
1923, not yet reported. In disposing of. the latter c~ee, ·the
court Baid:
'' Petiti,1n for writ of certiorari to the Supreme Court of
the State of Iowa denied because case abates for failure to
subst:itntc successor of petitioner within one year after petitioner vacated offi.(.e.''
Since the Supreme Court <lm1ics the right to substitute in
a case properly brought, after one year from the time the
pnrty against whom snit was brought vacated office, we think
there ean be no doubt a more favorable conclusion could not
be reached in a case where the suit was brought improperly
against a purty who was not at the time the proper person to
be sued.
"\Ve regret the situation in which the above named claimant
is involved but feel very sure we are without power or authority to remedy same. We are obliged to insist that substitution is sougl1t too late and that claim is barred.

Respectfully. yours,
General Solicitor.

A.AM:MvV
Ifon. Clande A. Swanson
1Jnited Sta.tes Senate
vYashington, D. C.''

(Capitals added)

Since the decis,ion of the pt·esPnt case below the preeis&
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question at bar has been directly decided by the Supreme
Cou,rt of the U-n·i_te(l8tates· as too clear to need argument, that
court deny~g a cm·tio.rari on the 15th day of March, 1926, in
the case of Jt_a'i.Wll., etc., vs. Davis, etc., 'vhich had been decided.
by the Oour~ of AppeW..~ _<;)f the District of Columbia. That
cas~ reads in ~ull.as follows:
'.'Court of. ApP.eals of the District of Columbia.
United States o.r" A~erica, E.~ Rei, Helen Rauch, Appellant~
.
v.
;James c~ Davis, Director General of Railroads and Agent of
the President, Appellee.
No. 4246.

Before ~{artin, Chief .Justice, R-0bb and Van Orsdel, Associate J"ustices.
~J\.ppeal from the Supreme Court of the District of Co-:lumbia. ·

The appellant filed a petition in the lower court for a writ
of mandamus to compel the appellee as Director General o·f
R-ailroads and agent of the President, to pay a certain judgment whieh appellant claimed to have recovered against him.
'fhe respondent filed a general demurrer to the petition. This
was sustained, the petition was di~missed, and the present
appeal was taken.
'
The issue in the case is governed by the Transportation
Act, approved February 2R, Hl20 (41 Stat. 456). Congress
thereby provided for the termination of Federal Control of ·
rnilroads .on March 1, 1920, with the provision that actions a.t
law based on causes of action arising out of Federal operation of any railroad~ of such character, a.s prior to Federal
control could ha.Ye been brought against the carrier, could
aft~r the termination of },ederal control be brought against ·
an agent to be dosi.gnated hy the Preside1it for such purpose,
the a0tions to he brought in any court which but f<n~ Federal
control would have had jurisclicfion of eause of action had it
arisen against the C'.arrier, such actions to be brou.ght not later
th.an two yea.rR after the pas.r;age of the Act. It provided
furthermore that all final judgments in such actions rendered
against the age11t designated by the President should be
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promptly paid out of a revolving fund created by the Act.
On ~{·arch 11, 1920, the President appointed Walker D.
IIines, then. Directqr General of Railroads, as_ the designa.ted
agent 11nder the Act. On lVIay 18, 1.920, lv.[r. Hines resigned as
Director General of Railroads and A-gent, and on the same
day John Barto11 Payne became Director General ·and Agent
as Mr. Hines' suecessor. He has since been succeeded by
James C. Davis, the Appellee.
On May 19, 1920, the day next after the retirement of 1\fr..
Hines as aforesaid, the relator, !Ielen Bauch, commenced an
action iu the S'uprC'mP Court of Ne'v York ·County, State of
New York, naming the defendant therein as 'Walker D. Hines,
Director General, Ifudson and 1\fanhatta.n Railway Company,'
seeking damages for personal injuries suffered by her because
of neg·Iigenre of certain employees of the said rai'lway company while she was a passenger upon its ears ~.t a time when
it was under Fe-deral control. Summons was issued directed
to ''\falker D. Hines, Director General, Hudson and }fanhat..,
tan Railwa.y Company,' and ·was serv·ed ·by copy left "'ith an
officer of that comp~ny. On ,June 9, 1925, an ·answer was :filed
in the name of the defendant, taking issue ·with the allegations
of the petition. The case wa.s regularly noted for trial, and·
on October 5, 1922, a trial was had, the defendant not appearing, resulting- in a verdict and judgment in the sum of
$2,132.20 for the plaintiff. Afterwards, to-wit, on December
17th, J 923, heing a day more than two years subsequent to
the passage of the rrransport:ation A.ct, the relator, Helen
Rauch, filed a motion in the same ea.se reciting the foregoing
facts and praying for an order 'Amending the name of defendant upon the snmmons, cnn1plab1t, and all oth~r papers
in this action, inelncling the judgment roll, so that the ssame
'vill read, ".James C. Davis Director General of Railroads
(Hudson and l\fa11hnttan Rnihvay .Compa.ny), and Agent of
the President" '. The conrt on ]february I, 1924, granted this
1notion over the ob;jection of the said James C. Davis, and
ordPred tl1at the title of action ~hould he amended and changed
accordingly, and that the judgment rendered on October 5,
1922, against 'Valker D. Hines, Director General, I-Iudson and
l\Ianhattnn Railway Company, sl1ould be amended so that the
11ame of the ckfeJ)(1ant in the judgment should read' J·ames C.
Davis, Director General of Railroads, (Hudson and Manhattan R·ailw·ay Company), and .Agent of the President, Defendant'. The jnclgme11t as thus amended was refused pay-

10

Supreme Court of Appeals of Virginia.

mcnt by the Appellee, whereupon the appellant brought the
proeell.{ling·s in mandamus 'vhich is now before us upon appeal.
We are of the opinion that the judgment entered on Qc.tober
5, 1922, in the Supreme Court of New York County, against
'Walker D. flines, Director General, Hudson and 1\'[anhattan

Railway Company' was void, since he was sued only as Director General and not as .Agent designated by the President,
these being distinct and separate offices, and since in fact he
did not hold either office when the .cm·mmons was served, nor
at an'l! time during the pendency of the action. It is true that
service of the summons was attempted to be made by copy left
with a person who at the time was entitled to accept service
for John Barton Payne, the successor of ~{r. Hines, had he
been name:d as defendant, nor 'vas any judgment sought or entered against him.

It is suggested that the manifest purpose of the action was
to procure ·a judgment which should be enforceable against
the fund~ of the R.ailroad Adminish~ation, that the individual
name of agent to he sued was of no real cons.equence, and
that the aforesaid misnomer should be disregarded. This
suggestion is answered by the fact that the Aet provides that
afte-r f.hc t(~nnination of FedenJ-l cunfrol actions of this character ma'!' be brought only against the agent designated by the
President for that purpose. The Act also provides that a oa.se
properly commenced against the Director General, and pending against him at the termination of Federal Control, shall
not abate by reason of such termination but may be prosecuted
to final judgment, after the ~ubst.itntion of agent designated
by the President under the .Act. In each instance the a.gent,
'ft(,t his official title alonA, must be nan1ed as· defendant. Tu,tsch
v. IJirt::cior General of Railr()ads, 52 Cal. App. 650; Davis, Di'rector General of Railroads, v. Criffith, 229 ~ac. 499; V assus
v. No·rthern Pa.cific Rail'lt'all Com.pa.ny, 221 Pac. 1069, 1072,
1073.

It follows also that the order of February 1, 19~24, amending and changing the .iudgment already entered against
'"\\"alker D. Hines, Director General, Hudson and Manhattan
R-ailway Company,' so that it would run against 'James C.
Da;vis, Director General of Railroads (Hudson and ~ianhat
tan Railway Company) and Agent of the President' was
void, since otherwise the so-called amendment would have the
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effect of giving validity to the judgme1it at a time more thaD:
two years subsequent to the enactment _of the Transportation
Act, \vhereas Congress had refused consent to the bringing
of ·such actions. after that period. Transportation Act, 1920,
Sec. (a); Davis v. Ch1·isp~ 159 Ark. 335, ce'l"tiorari denied, 236
lf. S. 710. Nor was the order authorized by the Act of March
31, lfJ23, amending Section 206 of the Transportation Act,
since that enactment relates only to 'Actions * _• • properly
cnm·menced within the period of li-1nitation prescribed, and
pending at. the time this subdivison takes effect.' The action
now in question was not properly Ct.Jmmcnced, nor was it pending at the time when the sub-division took effect.

'

It is settled beyond dispute that ac-tions at law which may
be brought against the Agent designated by the President under the Trnnsportation .A.ct, are in legal effect actions against
the United States. Du Pont De N em.onrs rt Company v. Da1:is, D~irector General. 264 lT. S. 456, 462. It is also true that
since the United Sta.tcs can be sued only with the consent of
Congress, tlu..~ conrliti()ns irnposed by C on.qress in respect to
.suah aGtions must be strictly fo/.lon·ed. JfcElrath v. United
States, 102 U. S. 426, 440; Slzillinget· v. United States, 155 U.
S. 163, 166; P1·ice v. United States, 174 lT. S. 373, 375; Da1Jis~
.A.,qent, Y. Donol'an, 265 U. S. 263. .And 'vhere the congressional consent specifies the time within 'vhich such a.ctions
may be brought, the provision operates. as a condition of l-iability, not merely as a period of limitation. Finn v. United
States, 123 U. S. 227, 233; James C. ])a.-lJis, A_qent, v. L. L.
Cohen d'; Co·mpan.y, 268 U. S.

It follows that the Supreme Court of the County o·f New
York was without jurisdiction to enter the judgment relied
upon by the present appellant, and since that f.aet is apparent
upon the face of the record the appellee was entitled to tre·at
it as a 'intllity. Old lVa.yn.e JJJu.Mtal Insu.ranae Association v.
JJ.icDonough, 204 lJ. S'. 8; ·vallelJ.I, 'l'rustee, v. Northern ln~~urance ·Co·mpa'I'I.Jh 254 TJ. S. 348, 353. The judgment of the
lower court disinis·sing the petition is affirmed with costs.
(Signed) GEORGE E. MARTIN,
Chief Justice, Conrt of Appeals of the
District of Columbia~

N ovemher 2, 1925. ''
(Italies added.)
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Considerations of reasonable brevity make it improper to
quote from many other cases having a powerful bearing on
the present question, including:
Da;vis v. Wechsler, U. S. Supreme Court Advance Apps.,
Nov. 1, 1923, page 5.
V assau v. Northern Pacific R. R., 221 Pac. 1069.
Lecro1ne v. 1llc.Adoo, 253 U. S. 217.
U. S. R. A. v. Statitzka, No. 705; cerlio1·ari refused by Su- preme Court of OU. S. Jan. 8 or 9, 1923.
Roseland v. 1J1inneapolis and St. Louis R. R., etc., U. S.
District Court, 4th Division of Minnesota, April14, 1~23. ·
ll-lissour·i etc. Co. v. Ault, 256 U. S. 554.
N. C. cf; Co. v. Lee, 260 U. S. 16.
Payne v. Industrial Board, 42 Supreme Court Reporter,
462.
Davis v. Cohen & Co., Supreme Court of United States,
June 8, 1925.
Davidson v. Payne, E,ed. Reporter Advance Sheets, July
26, 1923, 69.
Jl..lc.Ailoo v. Booker, 88 So. 196.
Banlach I ron Co. v. Tenebau·m, 163 Va. 134.
N. 8. R. R. Co. v. Greenwich Corp., 122 Va. 631.
0

0

•

After final judgment of the lower court in this case, James
C. Davis, resigned from office and Andrew W. :M~ellon was
appointed in his place, to-v.ri.t: on December 14, 1925, effective
January 1, 1926.
Petitioners pray that a writ of error may be granted, said
judgment may be reviewed and reversed, the proceedings
dismissed, or final judgment entered for petitioners, and that
such other and further relief may be granted as may be
adapted to the nature of the case.
ANDREvV \V. MELLON,
Director General of Railroads and Statutory Agent, successor to James C.
Davis, former Director General of
Railroads and Statutory Agent; and
James C. Davis, former Director
General of Railroads and Statutory
Agent,
By C. ~L BAIN, and
JAS. G. 1\fAR.TIN, Counsel.
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April 10, 1926.

I, Jas. G. ~:fartin, counsel practising in the Supreme Court
of Appeals of Virginia, certify that in my opinion sufficient
matter of error appears in the proceedings and judgment
accompanying the foregoing petition to make it proper for
the same to be reviewe.d by this court.
JAS. G. MARTIN.
Rec'd April 12, 1926.

Writ of error allowed. Bond $500.

ROBERT R. PRENTIS.
Received April 13/26.

H. S. J.

VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk,
at the Courthouse thereof, on the 21st day of November,
1925.
Be it Remembered that heretofore, to-,vit: In the Circujt
Court aforesaid, on the 23rd day of J nne, in the year 1921,
came the plaintiffs, J as. N. Purse and Artie Purse, trading
as Purse Bros., and docketed a notice of motion for judgment
against tT ohn Barton Payne, Director General of Railroads,
as Agent under Se·ction ~06 of Transportation Act of 1920,
formerly operation Norfolk Southern Railroad, which said
notice of motion is in the following words:
To J'ohn Barton Payne, Director General of R-ailroads, etc. :
11ake notice that on the. 8th day of July, 1921, at the hour

of 10 o'clock A. :NI., or so soon thereafter as the matter may
he heard, we shall move the Circuit Court of Norfolk City,
· Virginia, for a judgment against you for the sum of $3,485.34,
with interest thereon from July 1'9, 1919, until paid, and the
cost.s of .this proceeding, the same being due by you to us
for this, to-wit, for that before and at the time of the deliv-
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ery of the goods and chattels hereinafter mentioned to you,
you were, have ever since been and still are a common carrier of goods and chattels for hire from Butts Station, Va.,
to various points in the United States; and while you were
such common carrier, as aforesaid, you did on various dates,
to-wit, on July 11, J.919, on July 12, 1919, on .July 15, 1919,
and July 17, 199, and on July 19, 1919; accept and
page 2 ~ receive at Butts Station, Va., from J OS. H. Baker
& Co., Inc., five car-loads lots of cabbage and cucumbers, property of the plaiu.tiff, to-wit, one car on each
of the above mentioned dates, to be safely and promptly carried from Butts Station, V·a., aforesaid, to Detroit, Mich., and
to be safely delivered to us by you, or your agent, for a certain reasonable reward to you in that behalf; and it then
and there became and was your duty to take due, proper
and reasonable care of said cabbage and cucumbers and in
and about the carriage, conveyance and delivery of the same,
and to transport the same with reasonable promptness and
dispatch and over the routes designated by us, to-wit, the
N. Y. P. & N. Railroad, and Canadian Southern Railroad;
and to properly ice said cabbage and cucumbers and care for
same so as to prevent its rotting, decaying and becoming
damaged and so as to deliver said perishable produce to us
-at destination in, sound, marketable and good condition; said
cars of perishable produce consigned to us at Detroit, Mich.,
were shipped from Butts Station, Va., and arrived in Detroit, Mich., ·on or about the following date:
F. G. E. Car #23977-Shippecl July 11, 1919,
Arrived Detroit July 17, 1919.
F. G. E. Car #28385-Shipped July 12, 1919,
Arrived Detroit July 19, 1919.
F. G. E. Car #29182-Shipped. July 15, 1919,
Arrived Detroit July 23, 1919.
F. G. E. Car #23751-Shipped July 17, 1919,
Arrived Detroit July 25, 1919.
F. G. E. Car #24236-Shipped July 19, 1919,
Arrived Detroit July 28, 191'9.
page 3 } But not regarding your duties as ·aforesaid, you
.
did, on the days, months and years aforesaid, and
afterwards, while said cabbage, and cucumbers were in your
possession, wholly fail to use due and reasonable care to·
safely and properly carry said cabbage and cucumbers with
due and reasonable dispatch and over the routes designated
by us, and did negligently, carelessly and wilfully fail to
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properly ice the cars containing said cabbage and cucumbe-rs;
and by reason of your negligent, careless and wilful failur.e
to so care for ·and ice .said cars of perishable produce and
by your failure to transport said cars of cabbage and cucumbers with promptness and dispatch said cabbage and cucumbers rotted, decayed and became damaged and of no value
whatsoever, to our damage in the sum of $3,485.34, as more
explicitly set forth in an item.ized account filed herewith,
marked "Exhibit A" and prayed to be read as a part thereof.
Given under our hands this 18tli day of June, 1921.

JAS. N. PURSE,
ARTIE PURSE,
Trading ·as Purse Bros.
By Counsel.
McBAIN & HALSTEAD, p. q.
''EXHIBIT A.''

F. G. E. Car #23977-Shipped July 11, 1919.
Cost:
Original paid cost
Freight on Cabbage
Freight on Cukes
page 4 } Demurrage paid
Government Inspection
Commission of Sales @ 10%

$633.10
53.16
137.13
4.12
2.50

24.79
$ 856.80

Sales
250 Hampers Cuke.s sold for

126 Crates Cabbage sold for

226.96
25.00

247.86
Loss on car
F. G. E. Car #28385-Shipped July 12, 1919.

$ 608.94
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Cost:
Original paid cost
Freight on Cabbage
Freight on Cukes
Demurrage paid
Government Inspection
Commission on Sales @ 10%

$635.50
115.50
74.13
6.18
2.50
30.14

$ 859.95
Sales

$ 25.00

90 Crates Cabbage sold for
285 Hampers Cukes sold for

275.60
301.40

Loss on car
F. G. E. Car

$558.55

#29182-Shipp~d

July 16, 1919.

Cost:
Original paid cost
Freight on Cabbage
Freight on Cukes
Demnrrage paid
. Government Inspection
Commission on Sales @ 10%

$774.80
35.90
169'.37
6.18
2.50
31.89

$1,020.64
Sales
374 Hamp~rs Cukes sold for
82 Crates Cabbage loss left in Car

$318.25
318.25

Loss on Car
F. G. E. Car

$ 702.39

#23751~Shipped

July 17, 1919.

Cost:
Original Paid cost
Freight on Cukes
Freight on Cabbage

$785.40

179.95
37.21

'
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3.09

Demurrag~

paid
Government Inspection
Ice
Commission on Sales @ 10%

2.50
8.03
15.58
$1,031.76

page 6 ~
Sales
374 Ifampers Cukes sold for
85 Crates Cabbage sold for

$176.80'
9.00
185.80
$ 845.86

Loss on Car

F. G. E. Car #23236-Shipped about July 19, 1919.
Total Loss-Car refused
Original Paid cost
Governn1ent Inspection

$767.00
2.50
$ 769.50

Loss on Car
Loss.

F.
F.
F.
F.
F.

G. E. Car #23977G. E. Car #28885G: E. Car #20182G. E. Car #2i3751G. E. Car #24236-

$608.94
558.55
702.39
845.96
769.50

Total Loss
SERGEANT~

$3,485.34

RETURN.

Executed this 21st day of J unc, 1921, by serving a copy
hereof on M. Manly~ Treas. of the Norfolk Southern Railroad, a corporation, and Agent for John Barton Payne, Director General of R-ailroads, as Ag·ent under Secpage 7 ~ tion #206 of the Transportation Act of 1920, in the
City of Norfolk, Virginia, where he was at the
time such service was Inade, where he resides and where his
place of business is located.
WlVI. }.f. HANNAN,
City Sergeant.
By W. 1vi. HOLLAND, Deputy.
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And at another day, to-wit: In the Circuit Court aforesaid
on the 11th day of July, 1921:
This day came ·as ·well the plaintiffs, by their attorneys,
as the defendant, by James G. Martin, his attorney, and
thereupon the defendant pleaded the general issue, to which
the plaintiffs replied generally, and issue is joined; and the
further he~ring is continued.
And at another day, to-wit: In the Circuit Court aforesaid
on the lOth day of March, 1925 :
This day came again as well the plaintiff, by their attorney,
W. P. McBain, a.s the defendant, by his attorneys. James G.
Martin & Bro., and thereupon the said defendant· moved the
court to dismiss the said motion, which motion having been
fully heard and maturely considered by the court is overruled, to which action of the court in overruling said· motion
·to dismiss the said defendant, by its attorneys, duly excepted.
And at another day, to-wit: In the Circuit Court aforesaid on the 4th day of November, 1925:
page 8

~

This day came again James N. Purse and Artie
Purse, by their attorney, and John Barton Payne,
former Director General of R-ailroads, and former agent under section 206 of the Transporta tiou Act of 1920, and said
John Barton Payne, formerly Dir.ector General of Railroads
and former agent under sec.ti.ou 206 of the Transportation
Act of 1920, by his counsel, moved the Court to dismiss this
case and not to allow further proceedings in this case on
the ground that he was not Director General nor agent under
said Transportation Act, either at the time this case was
begun in June, 1921, nor at any t.ime since, and that the case
. should not proceed under the law, which motion being argued was overruled, and said John Barton Payne, formerly
Director General of Railroads and formerly agent under said
Transportation Act, duly excepted; and thereupon said
plaintiffs moved the court to allow the plaintiffs to strike out
the name of John Barton Payne as a defendant in this case,
and to substitute in the place and stead thet·~of, the name
of James C. Davis, Director General of Railroads and
Agent under Section 206 of the Transportation Act of 1920,
which motion was granted and the substitution of the name of
James C. Davis allowed; and thereupon said James C. Davis,
Director General of Railroads and agent under Section 206
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of the Transportation Act of 1920, appeared specially only
by his attorney, but did not appear generally, and on th~s
special appearance moved the .court not to allow the substitution a~d not to bring him into the case on the ground that
such substitution was illegal, that no .such substitution could
be made at this time, that under the Acts of Congress and
rules and laws relating thereto, no such substitution could
·
be made, but the court overruled this motion and
page 9 } allowed said substitution, to which action of the
court said James C. Davis, Director· General of
Railroads and Agent under section 206 of the Transportation Act of 1920, duly excepted. And thereafter said James
C. Davis, Director General of Railroads and agent u~der
section 206 of the Transportation Act of 1920, not waiving
his aforesaid .special appearance, but insisting upon said
special appearance, and insisting that his substitution in this
case was illegal, pleaded the general issue, and the statute
of limitations, and that the statutes and laws prevented any
recovery in this case at this time and any bringing of him
into this case at this time, and it was agreed by the plaintiffs that the writing of pleas on this subject was waived, in
order to avoid delay in writing the pleas out. And this case
abated as to John Barton Payne, former Director General of
Railroads and former Agent under Section 206 of the Transportation Act or 1920, and neither party demanding a jury
the whole matter was submitted for decision by the court.
And the court having heard the evidence and argument of
counsel decided in favor of the plaintiffs, to which action of
the court James C. Davis, Director General of Railroads and
Agent under section 206 of the Transportation Act of 1920,
duly excepted. 1t is therefore, considered by the court that
said plaintiffs, James N. Purse and Artie Purse, trading as
Purse Bros., recover of James C. Davis, Director General
of Railroads, and Agent under Section 206 of the Transportatio:ll Act of' 1920, the sum of Three Thousand Four :Hun.dred Eighty-five Dollars and thirty-four cents ($3,485.34),
with interest thereon from July 25, 1919, until
page 10} paid and their costs in this behalf .expended. .And
said James C. Davis, Director General of Railroads and Agent under Section 206 of the Transportation
Act .of 19-20, moved the court to set aside said decision and
said judgment as contrary to .the law and the evidence and
without evidence to .support it, and as contrary to the Federallaws in such cases made and provided, which motion was
overruled, to which action of the court he duly excepted.

Supreme Court of Appeals of Virgini5t.

20

And now at this day, to-wit: In the Circuit Court aforesaid, on the 21st day of November, 1925, the day and year
first hereinabove written.
This day in due time and after proper notice of the time
and place of presenting the bills of exceptions hereinafter
mentioned had been given to the plaintiffs according to law,
James C. Davis, Director General of Railroads and Agent
under Section 206 of the Transportation Act of 1920, presented his bills of exceptions numbers 1 and 2, respectively,
and said bills of exceptions were this day signed, seal~d, and
made a part of the record in this case.
pag'e 11

~

Virginia,
In the Circuit Court of the City of Norfolk.

,James N. Purse and Artie Purse, Trading as Purse Brothers,

v.

John Barton Payne, Director General of Railroads, and
Agent under Section 206 of the Transportation Act of 1920,
formerly operating Norfolk Southern Railroad (in which
case the name of James C. Davis was substituted for John
Barton Payne).
BILL OF EXCEPTIONS NO. 1.
Be it remembered that on the trial of this case the following evidence was introduced as hereinafter sho,vn, which.
is all the evidence which was introduced in this case, to-wit:
page 12

~

:Nir. McBain: I have one letter I wish to introduce at this stage. Did you take it out, Mr. Martin, a copy of a letter I left in the papers I sent you 1
Mr. Martin: I saw it in the papers last night.
Mr. :ivlcBain: I wish to introduce that.
:Mr. Martin: It is attached to the notice to take depositions. It is a copy of the letter.
1\Ir. McBain: I have a carbon copy and can get on the stand
and testify I sent you this letter if you want me to do that.
I can take the stand and do that to get it properly identified.
l\.fr. l\.fartin: I reckon it would be better.

W. P. McBAIN,
sworn on behalf of the plaintiff, testified as follows:
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I have here a letter dated July-copy of a letter dated
July 7th, directed to ~{r. James G. Martin.
By the Court:
Q. What yearf
A. ,Tuly 7th, 1922, directed to Mr. James G. Martin, Attorney at Law, Law Building, Norfolk, Virginia. I won't
·
read the letter unless you wish me to. It is just
page 13 ~ for the purpose of getting the record straight.
Mr. l\f artin: I haven't anything to do with it.
The Witness: I will read it then.
Note: The letter is read and marked "Exhibit 1 ".
:Nlr. Martin: J\llr. Bain is up here 'vith a memorandum with
the dates of the appointments of the various Directors General and he would like to go, and I wonder if he could tak~
the stand and put it in so as not to have him wait?
Mr. ].{cBain: Yes.
C. ~I. BAIN,
sworn on behalf of the defendant, testified as follows:
Examined by Mr. Nlartin:
Q. ~Ir. Bain, tell the Court your name, profession and
length of practice, please.
A. C. M. Bain, attorney at law, fourteen years.
Q. What is your position with the Norfolk Southern?
A. Assistant General Counsel.
page 14 ~ Q. How long have you been with the Norfolk
Southern?
A. Twelve and one-half years.
Q. This suit at present is against J. C. Davis, Director
General and Agent under- Section 206 of the Transportation
Act, and not against the Norfolk Southern, being a claim
arising out of ~hipments during Federal Control. The Norfolk Southern 'vas under Federal Control with the other
railroads during the war period and thereafter?
A. Yes, up to l\farch 1st, 19~0.
Q. I want to get the dates of the offices of the various Directors General and ...\gents under the ...~ct of Congress and
appointments from Federal powers, which I think you have
a memorandum in your hand marked ''Exhibit A'' f
A. Yes, I obtained this memorandum from the records in
. our· office according to the advice received through the Di- ·

'
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rector General as to the dates of appointment and resignation.
.Q. Please read them.
Mr. ~IcBain: I obJect, your Honor, to the evidence. Those
records are in the office, he received from the Director General, and I just want' to note an object~on.
The Court: Objection overruled.
A. William P. McAdoo appointed Director Gene-ral on December 26th, 1917 ; William P. McAdoo resigned as Director General on January lOth, 1919; Walker D.
page 15 ~ Hines appointed Director General January loth,
1919, and Walker D. Hines appointed Agent, as
per Section 206, Transportation Act, March 11th, 1920_;
Walker D. Hines resigned May 18th, 1920, John Barton
Payne appointed Director General-and Agent on May 18th,
1920; John Barton Payne resigned March 28th, 1921, and
James C. Davis appointed Director General and Agent
March 28th, 1921, and James C. Davis is still Director General and Agent.

By Mr. Martin:
.
Q. If this present suit was brought, as appears from the
papers, in June, 1921, John Barton Payne had already gone
out of office Y
.A. Yes.
Q. And James C. Davis was in office?
A. 'Yes.
CROSS EXAMINATION.
Bv Mr. }.IIcBain :
·Q. You are testifying from letters received from Washing·
ton, are you not f
A. Yes, and in accordance with what the Courts say. The
Courts take judicial notice of the dates. .
Q. Your testimonyA. These proclamations were issued by the President of
the United States pursuant to the Transportation
page 16 ~ActQ. I didn't ask you that.
.
A. (Continuing) And in some cases here the testimony is
from copies 'of the proclamation of the President and that
all has come from Washington, from the offices of the United
States Railroad Administration.
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Q. Letters or other document.s from them.?
.A. Yes.
Mr. McBain: I renew my objection, your Honor.
The Court: Don't we have to take judicial notice of thatY
Mr. Martin: Yes, sir. T didn't want to take any chanc.e
though.
Note: The memorandum heretofore referred to is marked
''Exhibit A''.

H. A. HALL,

__

sworn on behalf of the plaintiff, testified as follows:
Examined by Mr. McBain:
Q. Mr. Hall, your name is what¥
A. H. A. Hall.
page 17 ~ Q. Where do you live, Mr. Halle
A. Norfolk County.
Q. How old are you Y
A. ·Thirty-two.
Q. What do you doY
A. Farm.
Q. Do yo-u live near Butts Station, Virginia f
A. Yes, sir.
Q. In July, 1919·, did you and Mr. J. A. West sell six carloads of cabbage and cucumbers to Mr. Joseph H. BakerY
A. Yes, sir, we-I would not say positively six, but I know
we sold between four and six. It has been so long I have
forgotten positively.
Q. You sold th.e crop, did you?
A. y·es, sir.
Q. J u.st sold the crop f
A. Yes.
Q. Where were those cars loaded, Mr. Hall f
A. At Butts Station.
Q. Where were they shipped to from Butts Station t
A. Detroit.
Q. Were they shipped to Purse Brothers in Detroit¥
A. Yes, sir.
·
Q. Did you see the cabbage and cucumbers at the time it
was cut and loaded in those cars Y
page 18 ~ A. Yes, sir.
Q. What condition was it inY
A. They were in good condition.
Q. Were the cars refrigerator cars t
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A~ Yes, sir.

Q. vVere they pre-cooled t
A. Yes, sir.

By the Court :
Q. What month was itf
A. Cabbage and cucumbers.
Q. What month Y
A. It was in July, as well as I can remember.
Q. In July?
A. I am not positive, but I know it was along in midsummer.
By ~Ir. McBain:
Q. If those cars had been pre-cooled and the cabbage and
cucumbers had been properly iced and kept properly cooled,
would they have remained in good condition over a period
of six or seven days ~
A. Yes, sir, as far as I know.
Q. Hav.e you had any experience along that line with cabbage and cucumbers ~
A. Yes, sir.
Q. Have you had it to remain in good condition over six
or seven days?
page 19 ~ A. No, sir, I have never shipped any where it
took that long. I have snipped it where it took
three or four days and sometimes five days, .being delayed,
and it carried in good condition.
Q. In good condition then¥
A. Yes, sir.

JA1'IES N. PURSE,
sworn on behalf of the plaintiff, testified as follows:
Examined by Mr. McBain:
Q. State your name, ~Ir. Purse, please..
A. James N. Purse.
Q. Your residence' is Detroit, ~Ilchigan f
A. Yes.
Q. And your occupation~
A. In the fruit and produce business.
Q. How long have you been in the fruit and produce business?
A. A little over thirty years.
Q. Are you a member of the firm of Purse Brothers the
plaintiff in this suit~
'
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.A. Yes, sir!
Q. In July, 1919, did your firm purchase from
Joseph H. Baker and Company from Norfolk, Virginia, a
certain lot of cabbage and cucumbers 1

page 20 }

The Court: What date did 1\tir. Hall say he shipped this?
Mr. :NicBain: July, 1919. ·
The Court: Have you the bills of lading for it l
~Ir. :NicBain : Yes.
A. Yes, sir.

Bv Mr. McBain:
·Q. How many earloads of cabbage and cucumbers were in
this purchase?
A. Six cars.
Q. This suit is brought for damage on five· carloads of
cabbage and cucumbers shipped from Butts, Virginia, to Detroit, Michigan. Are these five cars part of the six cars
purchased from Joseph H. Baker & Company, Incorporated,
in July, 1919?
A. They are.
Arlr. McBain: If your Honor pleases, I have got a few papers here to introduce and I would like· to expedite it as much
as possible. I presume though I will have to read
page 21 } one.
The Court: ·you have plenty of time.

By Mr. McBain:
Q. Mr. Purse, I hand you a copy or original, I don't know
which, of tl1e bill of lading from Joseph H. Baker & Company to yourself on car 23977l\fr. Martin: They were made in triplicate?
Mr. 1vicBaiu: This is one of the triplicates.
1Ir. Martin: I presume so.
By Mr. McBain:
Q. I will ask you if that is the original or copy of bill of
lading for that car shipped to you, one of the cars in this
suit?
A. This is a· copy.
Mr. 1YicBain: I wish to introduce that in evidence.
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Note: The bill of lading· is marked "Exhibit 2".

By Mr. McBain:
Q. I hand you here the freight receipts or fr.eight bills,
I don't know which they are.
A. Freight bills.
Q. Covering that car.
A. This covers the same car, 23977.
pa.ge 22 } By the Court:
Q. Is that one of the six?
A. This is the second of the six.
. The Court: There are only five you are· claiming for, but
there were six cars? ·
Mr. McBain: One car arrived all right.
Note: The freight bills covering car 23977, four in number, are marked "Exhibit No. 3".
By Mi. McBain:
Q. I hand you copy of invoice of Joseph H. B~ker & Company and ask you if that is a copy of the invoice for those
goods you purchased from Joseph H. Baker & Company.
A. This is the original invoice and paid.
·
· Q. That invoice represen_ts the amount you actually paid
:hfr. Baker for the goods?
A. The invoice represents the actual amount paid for this
particular car of goods, F. G. E-23977.
Note: The invoice is marked "Exhibit No. 4'_'.
By Mr. McBain:
Q. 1\tir. Purse, all of these five cars, including this one
in question, were purchased outright by you from Joseph H.
Baker & Company~
A. Yes, sir.
Q. And that is the correct billing and the correct price¥
A. Yes, sir.
page 23} Q. Between you and Mr. BakerY
A. Yes.
.
Q. I hand you here a letter which you wrote -apparently
to Mr. Giauque, freight agent of the Michigan Central Railroad Company, dated July 17th, 1919Mr. Martin: I object to that as irrelevant and immaterial
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and not binding in this case, and a mere self-serving declaration.
The Court: That is not binding. He can testify to the
facts if he knows them.
Mr. McBain: What I want to show is proof of notice and
the damage· to the car. This was sent to the railroad by Mr.
Purse, and we have to file notice in -a certain time.
The Court: But not to show the condition of the carY
Mr. McBain: No.
·
The Court: For the purpose indicated I will allow it, but
not as to the condition of the car.
Mr. Martin: It is not admissible for any purpose.
By Mr. McBain:
Q. I ask you ..if this letter was sent by your firm to the
· Michigan Central Railroad on the date on which it
page 24 ~ was w:ritten.
The Court: What is the date of it?
A. This letter was dated July 17th, 1919, and the subject
of the letter is ''F. G. E. car 23977 '', and I wrote this letter
myself as shown by the initials "J. N. P "·

By Mr. McBain:
Q. You dictated it?
A. Yes, sir, I wrote it myself.
Q. And that pertained to the condition of the carY
A. That pertained to the condition of the car upon arrival,
F. G. E.-23977.
Q. And WaJs notice that you were filing claim for damages f
A. Notice that I was filing claim for damages, that it arrived in bad condition, that we had suffered a loss, and this
was notice to the railroad company that we were going to
file claim to recover our damages.
Mr. McBain: I wish to introduce that letter to be properly
marked.
Note : The letter is marked ''Exhibit 5' '.
By Mr. McBain:
Q. Did you inspect this car, 23977, upon its arrival f
A. I examined it ·shortly after arrival.
Q. What do you mean by shortly afterwards, thirty min-.
utes or an hour or so~

Supreme Court of Appeals of Virginia.

28

A. I will explain how we conduct our business.
We have our salesman on the track, and we have
a foremanQ. Befote you get into that, Mr. Purse, I wish you would
explain to the 'Court how your place of business is situated
with reference to the .track you have reference to.
A. At that time our store was· located on the eastern
market, which is about a mile and a half from the Michigan
Central Produce yard which is where the majority of fruit
and produce comes into the City of Detroit.
Q. I mean the day we were out there to take depositions
was your store located where it was then, adjacent to the
track.
A. Not when these shipments arrived. We were located
there shortly afterwards.
Q. Go ahead.
A. Our store was located on the eastern market about a
mile and a half from the ~Iichigan Central yard, and we have
a telephone down on the track where our man would go and
notify us, notify the office, about certain arrivals of cars and
the condition they were in. If anything was wrong with any
of these particular cars and our man didn't 'vant to break
bulk until they had my authority, they would telephone and
notify the office of the condition of those cars and I would
go down and examine them carefully myself just as soon as
I could after their arrival.
Q. Did you examine this particular car?
page 26 ~ A. This particular car arrived about _ten-thirty
in the morning. and I examined it between that
time and noon, twelve o'clock. I could not say just a~s to
the hour, but it was in the course of an hour and a half after
it arrived.
Q. Did you inspect the cabbage and cucumbers?
A. Yes, sir.
Q. What condition were they in?
A. 'I~hey were in very bad condition. The cabbage 'vere
heated, yellow and showed decay. The cucumbers ·were yellow and soft and also showed some decay.
Q. Did you inspect the ice in the bunkers in this car, Mr.
Purse?
A. Yes, sir, I inspected the ice in the bunkers and it was
practically empty, less than one-fourth iced in the tanks.
Q. Mr. Pur.se, in your experience of thirty years, I believe
you said, as a produce man, and in the handling of green
stuffs of this character, is a car that arrives with one-fourth
ice in !t considered properly refrigerated 7
page 25

~
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A.
Q.
A.
Q.

No, sir, it is not.
.
Would that carry the produce in a good conditi(!n?
No, it would not.
lVIr. Purse, I hand you here two freight receipts for
this car that seem to be originals. They have been
page 27 ~ duly receipted by th_g railroad, I believe. That
pertains to car 23977.
. A. This perh)jns to the same car which we are testifying
about, 2397"7. · These are the original paid freight receipts.
Q. ~Ir. Purse, I have here a letter of September 3rd, 1919,
from the railroad company, the Norfolk Southern Railroad,
in answer to some correspondence with you evidently sent
to :1\ir. J. H. Resburn, Jr., agent at Butts, Virginia. I wish
to ask you if you receiv·ed this letter from the Norfolk Southern~

Mr. Martin: You say Norfolk Southern. It is the United
States Railroad Administration at the top of it.
Mr. ~1:cBain: I mean the United States Railroad Adminh~
tration operating t.he Norfolk Southern Railroad.

By Mr. McBain:
Q. I hand you that letter, Mr. Purse, and ask you if you
received that letter from the United States Railroad Administration operating the Norfolk Southern Railroad~
A. I did.
Q. I wish you would be good enough to read it.
A. It is dated at Norfolk, September 3rd, 1919, and refers to file No. 1294-D.
pnge 28

~

Note: The letter is read and marked "Exhibit
6".

~Ir. Martin: I object to this letter he now offers as a selfserving declaration.
Mr. lVIcBain: I would like to introduce this and this reply
of the Norfolk Southern showing that they had notice of the
claim.
Mr. :h1:artin: It is only to show they had notice of the claim,
is it?
lVIr. :t\1:cBain : Yes.
The Court: All right, I will admit it for that.
Mr. Martin: We object to them as self-serving declarations, and as not evidence in any respect. I understand it
is introduced alone to show notice.
The Court : Yes.

-
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By Mr. ·McBain:
Q. Is this your letter in reply Y
A. Yes, of September 9th, and this letter, I might add, is
written by myself.
Q. And mailed back toA. Mr. Dalton.
Q. M.r. Dalton Y
A. Mr. J. E,. Dalton, freight agent of the Nor~
page 29 ~ folk Southern.
Mr. McBain: I wish to i.I1troduce this.
Mr. Martin: I am objecting to that also.
The Court: I understand that it is self-serving.
Note: The letter is marked "Exhibit 7".
By Mr. McBain:
Q. I hand you a letter that was written to you apparently
from the United States Railroad Administration operating
the Norfolk Southern Railroad CompanyY
A. Yes, sir. . .
Q. And I will ask you if you received that letter from the
Railroad Administration.
A. I received this letter from the R.ailroad Administration.
Q. I want you to read the last paragraph of that.
A. This letter is dated October 18th, 1919, and refers to
file 1294-C.
Mr. Martin: You had better read that all if it is partl'
read.
I\1:r. McBain:. Read it all then.
Note: The letter is read -and marked "~~hibit 8".
By Mr. McBain:
Q. I hand you here receipts of the United States
page 30 ~ Railroad Administration operating the Norfolk
.
Southern R-ailroad signed by J. H. Barrett, general claim agent, dated February 7th, 1920. There are five
of these receipts showing the paper.s that you filed with the
Railroad Administration pertaining to the claim on these six
cars, and I ask you if they are the receipts you received from
themY
A. They are.
Mr. McBain : I wish to introduce them in

evidence~

Note : The receipts In question are marked ''Exhibit 9 ''.

....

,.
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'By Mr. McBain:
Q. Mr.. Purse, I hand you freight bills pertaining to car
F. G. E-28385, and paid freight receipts, of which there ar.e
two, and duplicate bill of lading, and letter ~otifying Mr.
Giauque, of July 23rd, of the condition of the car and that a
claim would be filed, written by yourself and directed to Mr.
Giauqu~, _freight agent of the Michigan Central Railroad,
and copy .sent to A. K. Masters, agent Norfolk and Southern
Railroad, Butts, Virginia, and Joseph H. Baker & Company.
A. Air. Masters is claim agent of the Michigan Central
Railroad. I will correct you there.
.
Q. Invoice of Joseph H. Baker ~ Company to you for this
car of cabbage and cucumbers.
page 31} A. Your Honor, if I might just say a word to
Mr. McBain I might clear up some things.
The Court: Yes.
The Witness : You understand this is a record of the original papers covering these ca~s. They were filed with the
Norfolk Southern.

By Mr. ~IcBain:
Q. I hand you these papers which I have just enumerated
and ask you if they are the freight receipts and various
freight papers pertaining to car 28385?
A. 28385, cucumbers and cabbage from Butts, Virginia,
July 12th, 1919.
J\tir. McBaj.n : I wish to introduce them.
Note: The papers, two freight receipts, bill of lading, letter dated July 23rd, 1919, and invoice, pertaining to car
28385, are marked "Exhibit 10".
Bv Mr. McBain:
"'Q. The invoice there shows what you paid Mr. Baker for
that car of cucumbers and cabbage, does it not~
A. Yes, this is the copy of the original invoice covering
F. G. E. 28385. The exact amount we paid Mr. Baker, Joseph H. Baker & Company, for this particular car of vegetables.
Q. Mr. Purse, I wish you would tell the Court,
page 32 } before we leave car F. G. E.-28385, if you inspected that car, the condition of the ice in the·
same and the condition of the cabbage and encumbers¥
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A. I did.
. Q. What was the coudition of the cabbage and cucumbers,
~Ir.

Pursef

The Court: "\Vhen did. that arrive 'l

A. This particular car, F. 0:. E.-28385, as I said before,
was shipped from Butts, Virginia, July 12th, 1919, and art·ived at four-thirty A. 1YL, on the morning of July 19th, and
p1aced on the team track there .for delivery.
By the Coux·t:
Q. When did you see itf
A. I examined it about nine o'clock in the morning.
(J. The same morning?
A. On the morning of the 19th, July 19th, 1919. The cucumbers were yellow, soft and in a decayed condition, and the
·cabbage was badly heated, decayed and 'vorthless. One of
the ice tanks in the east end was entirely empty and the other,
the west end, was practically empty. You could easily see
~he bottom of the ice tank; that is, the slats at the bottom of
the ice tanks.
By Mr. McBain:
Q. Mr. Purse, did you notify or did you not notify the
railroad claim agent of the l\Hchigan Central Railpage 33 ~ road Company in Detroit of the condition of these
cars of produce, or some of these cars of produce,
by telephone Y
_
A. Our n1ethod of doing that, ~Ir. McBain, is to notify
them by telephone and then confirm it in a letter.
Q. These letters you have introduced are confirming telephone conv.ersations, are they7
A. Oh, yes, but we give them letters. We telephone them
but give them letters the san1e day covering the arrival of
.each and every car that is in a damaged condition.
Q. I hand you here, Mr. Purse, pertaining to car F. G. E.29182 an invoice that you paid to Joseph H. Baker & Company covering this shipment, the freight receipts which were
paid to the :Michigan Central Railroad, and bill of lading
.showing shipment to you from Joseph H. Baker & Company
at Butts, Virginia, to Detroit, and a~k you if· those are the
papers as enumerated pertaining to that car?
A. This is a copy of the original bill of lading which is
dated at Butts, Virginia, July 15th, 1919, and covers F. G. E.
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car 29182, cucumbers and cabbage shipped from. Joseph H.
Baker & Company to Purse Brothers, Detroit.
Q. What is the number of that car?
.A. This is F. G. E.-29182.
Q. There is no letter or notice in there, is there~
A. No. There was a notice filed on all of the
page 34 ~ cars.
Mr.

~IcBain:

I introduce those papers in evidence.

Note: The papers in question, invoice, freight receipts and·
bill of lading covering car F. G. E.-29182 are marked ''Exhibit
11'.
.

Bv Mr. McBain:
MQ. With reference to that car, I wish you would tell the
Court about the shipment, ·if you inspected it at the time it
arrived and what its condition was as to ice and otherwise,
the cabbage and cucumbers1
·
A. This particular car, F. G. E.-29182, was shipped from
Butts, ·virginia, July 15th, 1919, and the car arrived and was
placed on team track in Detroit to be delivered at eight-thirty A. M., on the morning of July 23rd, 191'9. I examined
the car about ten or ten-thirty in the morning.
Q. What was its condition~
A. An examination developed that th~ cncn.mbers 'vere
yellow: and soft and showed heat and decay, and the cabbage
was l?adly decayed leaking all through the crates -and worthless. I examined the ice tanks and they were about onefourth to three-eighths full, practically empty, and the car
was very hot, and the contents had been in a lieated condition several days.
Q. Mr. Purse, I hand you duplicate invoice from Jos·eph
.
H. Baker & Company ori car F. G. E.-23751 and
page 35 ~ the paid freight receipts on this car, and ask you
if they are the freight receipts and invoice pertaining to that car, 23751?
A. These are the f1·eight receipts and the invoice pertaining to F. G. E. car 23751 from Butts, Virginia, July 17th, 1919.
This is the invoice here from Joseph H. Bal(e1· & Company
covering this- particular car, being F .. G. E.-23751.
~ir.
.

McBain: I wish to introduce them in evidence.
.

Note: The papers, invoice and freight receipts, are marked
"Exhibit No. 12".
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Bv Mr. McBain:
·Q. The original bi11 of lading, freight receipts and papers
pertaining to that car have been filed with the Norfolk
Southern!
A. The original bill of lading and letter of protest which
we have a receipt for.
Q.. I will ask you, Mr. Purse, if you examined that car as
to the condition of the ice in the same and as to the condition of the cabbage and cucumbersT When did it arrive?
A. This particular car was signed July 17th, 1919, and arrived and was placed on team track for delivery in Detroit,
Michigan, July 25th, 1919, at nine-thirty A. M. I exami:ned
it shortly after arrival, upon request of our track
page 36 ~ foreman, Mr. Newton, as he repo~ted the condition the same as the other cars, and the examination developed that the cucumbers were yellow and soft and
badly decayed throughout the car, and the cabbage was decayed and worthless, and the temperature in the car was
very high and hot. The ice in the car was very low. In one
end it seemed quite a little lower than in the other end.
Q. With reference to car 24236, I hand you bill of lading,
letter of notification to the railroad of claim_ for damage,
and invoice of Joseph H. Baker & Company, and ask you if
they are the papers as enumerated pertaining to car 24236 ~
A. This is memorandum invoice dated at Butts, Virginia;
J"uly 19th~ 1919, and covers F. G. E. car 24236, cucumbers
and cabbage, billed to Purse Brothers, Detroit, Michigan.
Q·. Mr. Purse, I ask you if you inspected that car~
A. Y.es, I inspected that car.
Q. When did it arrive!
A. This car, as I said before, was shipped on July 19th
and the car arrived on the morning of July 28th, 1919, and
was examined by me about noon. The examination developed
that the car was badly heated, the cucumbers were yellow
and in a badly decayed condition. Some of the hamper.s were
only about half full. The cabbage was decayed and absolutely worthless, and in examining the ice in the
page 37 } tanks it was found to be about from. three-eighths
to half full. The car was very hot and we refused this car to the delivery carriers, on account of the condition of it. This car was in transit nine days, if I may
state.
Note: The papers heretofore referred to, bill og lading
covering F. G. E.-24236, and letter dated July 29th, 1919, are
marked ''Exhibit 13' '.
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Bv ~Ir. McBain:
·Q. What is the running time between Butts, Virginia, or
this Norfolk section, and Detroit, Michigan 1
A. Well, we have always considered .it about five days.
Q. And this car, you say, required nine days Y
A. Nhie days.
Q. Have you testified with reference to car 239777
A. Yes. This car was ·shipped on the 11th.
Q. And arrived on the 17th?.
A. Yes, sir.
Q. An4 you testified with reference to car 28385, that it
was seven days in transit, shipped on the 12th and arrived
on the 19th?
A. Which car~
Q. 28385.
A. Yes, that car was shipped on the 12th and arrived on
19th, seven days in transit.
Q. .And car No. 29182, I believe you testified was shipped
on the 15th and arrived on the 23rd, eight days
page 38 ~ in transit~
·
.
A. Yes, that was eight days in transit.
Q. And car 23751 was shipped on the 17th and arrived on
the 25th, wl1ich was eight days in transit; is that correct Y
A. Yes, sir.
Q. And you have just testified as to .the last car, 24236,
shipped. on the 19th and arrived on the 28th or 29th Y
A. 28th.
.
Q.. Nine days f
A. Nine days in transit.
Q. Mr. Purse, in your experience as a produce man, your
thirty years experience, will cabbage and cucumbers stand
shipm~nt over seven or .eight or nine days with proper-if
properly refrigerated?
A. They will. We frequently get cars of cabbage from
Texas and in some seasons from California where the cars
are in transit from eight to eleven days, and under proper
refrigeration they will arrive in excellent condition. Cab- ·
bage and cucumbers are commodities that if the ice once runs
low in any particular car or in any car and the he·at, the vegetable heat, starts to germinate, you can ice 'these cars ever
so often after that and you can't check that heat.
Q. It is practically ruined if it ever gets hot onceY
·
.A. Yes, you can't cool it off. You can'take cabpage 39 } bage that starts to decay and put it in a cake ()f
ice and it will not stop it.
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By l\!Ir. ~fartin:
Q. You spoke of the running time being five days Y
A. Yes, sir.
Q. You spoke of one car that came through all right, aud
you make no (~laim for that in this suitt
A. Yes, sir.
Q. How long did it take that car to arrive!
A. Five days.
Q. Did any other car cvet• come f1·om Butts to you in five

days7

.

.A. What is that"!
Q. Did any other car ever come to you from Butts in five
days?
.L\., 1.,hat ear was handled the 'vay we routed these ears.
"\Ve routed these cars N. ·y. P. & N. to Buffalo care of Michigan O~ntral, '\"hieh is the Canadia-n Southern route. That is
the quickest route in directing shipments from the peninsular
here, down here at Norfolk or f1·on1. eastern shore- of Virginia.
Q. You spoke of Norfolk and vicinity. Do you
pag-e 40 ~ 1\now· that Butts is about ten miles. from Norfolk?
A. That is considered the Norfolk vicinity.
Q. And t.hoy hnve to connect at Norfolk with the connecting
carriers.
A. It only takes a very short time to do that.
Q. You spoke of what these shipments cost you when you
bought them from Baker. Your olaim is based on that cost

priceY
A. Yes, sir.
Q. And you itemi~ed it in your bill of particulars filed with
the notice of motion. 'rake the first car, for instance, F. G. E.
23977, you l1ave the original cost paid $633.10. That is the
amount you paid t.o Baker, is it not f
A. That is the amount w·e paid Baker:.
Q. And yon bought that on an f. o. b. basis, didn't yon f
A. Norfolk basis.
Q. No,v, you added on to that freight on the eabbage $53.16,
and freight on the eukes, which· means cucumbers, $137.13, did
youY

A. Yes.
Q. Antl tlemurrage paid $4.12. Yon added that on Y
A. That mean~ the expenses on the car.
Q. I understand. So you are adding on the-on to the orig-
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inal cost the freight, demurrage, Government Inspection,
$2.50, and adding on to· that commission on the
page 41 ~ sale at 10%;, $24.79¥
A. Yes, if that is what it S·ays.
Q. And you add that altogether making what you claim is
the original cost to you, and the grand total of this shipment
is $856.80?
.A. $856.80, yes.
.
Q. Then you have given credit for $247.86 which you got
out of the sale of that stuff in Detroit 1
.A.. That particular car, yes, sir.
Q..And that leaves a balance of $608.94 that you make claim
fort
A. Yes.
Q.....t\.nd the same thing is true with all the cars, they are
itemized jn your bill of partie.ulars, are they not T
.l\. If this is a copy of the bill of particulars.
(~. This is the original~
.A. That is a copy of the claims !made with the Railroad
.Administration operating the Norfolk Southern Railroad, under Government Control.
Q. One of these cars, I think you said, you turned do,vn
completely¥
.l\.. Yes.
Q. You didn't take that at all?
. ..t\.. Didn't take it at all. As a ma.tte.r of fact, I refused
two cars. ~Phe hvo la~t cars, the ~Iichigan Central
page 42 ~ daim department told us to go ahead and take
the cars and handle them, that we could get more
out of them than the~r \\:oulcl get, and then file a claim for tl1e
balance.
Q. The last car you didn't tal\e ¥ The last car was so bad
that you didn't a.ttempt to handle it a.t alH
~t\.. And \Ve notified the railroad company accordingly..
By J\fr. McBain:
Q. 1\Ir. Purse, the market on calJbage and cucumbers in Detroit over the period of the arrival of these cars was sufficiently steady for you to make a profit out of them¥
. .-\.. Oh, yes ..
1\Ir. 1\furtin: I object to leading him.
l\Ir. 1\fcBnin: \Ye aJl do it sometimes.· I don't mean to lead
him.
· ·
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The 'Vitness: Yes,' we could have made a nice profit on
them.
By Mr. McBain:
Q. And you are just basing your claim on the cost?
A. I am just basing my claim on the cost. I figured if I
could get the cost back that would be sufficient.

page 43}

JOSEPH I-I. BAK.ER,
sworn on behalf of the plaintiff, testified as fol-

lows:
Examined by J\tlr. ~fcBain:
Q. You are ·a member of the firm of Joseph H. Baker and
Company, are you not!
A. Yes.
Q. }low old ~re you, Mr. Baker-~
A. Tbirtv-seven.
Q. '¥hat.. is your residence?
A. 1309 Magnolia . .~venue.
Q. Norfolk, Virginia?
A. Norfolk, ·virginia.
Q. ou ·are engaged in the produce business under the corporation of Joseph H. Baker & Company, Incorporated, are
you not?
·
.A. I am.
Q. tToseph H. Baker & Company, Incorporated, in. July,
1919, sold_ to Purse Brothers six carloads of cabbage and
cucumbers, did they not?
~~. They did.
Q. Did you see these crops when they were sold, Mr. Baker?
A.. Yes, sir;. I was out on tl1e farms.
Q. And ·saw them .growing?
A. Yes.
Q. What condition w·ere they in?
page 44 } A. Both the cucumbers and cabbage were in good
condition.
.
Q.. The sale w.as an outrig·ht sale by your firm to Purse
Brothers, was it not 7
A. An outright sale by our firm to Purse Brothers. They
had a representative here at the time, Mr. Lee Purse.
Q. l)o you know the prices you charged them 7
A. No. It is in the invoice some,vhere.
Q. Mr. Purse has already introduced the invoice.

r
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Whatever the invoices show.
You sold him six cars all told, did you not 7
"\Ve did.
.
Mr. Baker, how long have you been engaged in the probusiness?
One way or another a bout ten or eleven years.
Q~ In your experience as a produce man will cabbage and
cucumbers, if properly iced, remain in cars for eight or ten
days without any difficulty?
A. They will.
Q. You receive shipments from quite some distance. from
here, do you not 7
A. 'rexas. Vve get n good many cabbages -shipped in from
Texas at certain times, also from Florida. During the early
part of the year we get three or four cars a week from Florida.
Q. Thos·e ea.rs that are properly cared for come
page 45 ~ in in good condition, do they not f
1t. Yes, sir.

A.
Q.
A.
Q.
duee
A.

Mr. McBain : I am done with the exception of one letter. I
haven't been able to find it yet, ancl if the Court will indulge
me a. minute I will look for it again.
},fr. ~fartin : I don't expect to put any evidence on, your
Honor, so we might as well finish now.
~rhc Court : Go ahead and .find it.
Mr. McBain: I haven't read the depositions, your Honor,
because J\ir. Martin practically read· them all to the Court in
his obJection.
'
.
Mr. Martin: There is a great deal I didn't read.
}.fr. l\fcBain: I ""'aut to introduce them in evidence. I want
to consider them as being introdu<:»ed, but I won't read them.
I think that is all, your Honor, we want to introduce.
page 46 } In the Circuit Court o.f the City of Norfolk.
James N. Purse, and Artie Purse., trading as Pu!se Brothers,
vs.
John Barton Payne, Direetor General of Railroads, a.s Agent
under Sec. 206 of Transportation Norfolk S()uthern Railroad.

DEPOSITIONS'.
])epositions taken on the 2Rth day of July, 1922, at the of-
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flee of Purse Brothers at Detroit, l'Iichigan, before Edna L.
Barker, a Notary Public, pursuant to the notie.e hereto aunexed, to be read as evidence for the plaintiff in the ·above
entitled suit pending in the Circuit Court of the City of Norfolk, Virginia.
Present: \Villard P. !vicBain and Frank I{inney, Counsel
for the Plaintiff; Duncan JlcCREA, Counsel for the Defendant.
.JOHN B...illR,
being duly swon1, deposes and says as follows:
DIRECT

F~AMINATION.

By J\Ir. 1\f cBain:
. It is agreed by counsel for the plaintiff and counsel for
the defense that these depositions may be taken at
this time, although the notice calls for August 3rd, 1922.
- Q.

~fr.

Barr, ·will you state your full name with initials f

A. J"ohn Barr.

page 47

~

Q. Your residence is Detroit, :Mich.?
A. No, its my place of business, my residence is

in Ford Gity, Ont·ario.
Q. By whom are· you employed?
A. Detroit Free Press.
Q. \'7hat is the Detroit Free Press Y
A. A daHy rfewspa.per.
Q. Published where? ,
A. Published in Detroit.
Q. Is it published in t.he morning or afternoon?
A. ~f.on1ing.
Q. Doeb the Detroit Free Press contain market quotations
·
on produce and -vegetables¥
}ff 1·. 1\IcRae: Objected to as incompetent, irrelevant and immaterial, the paper its.olf is tl1e best evidenc.e.

Q.. How long have you been with the Detroit Free Press?
A. In the· neighborhood of forty years.
Q. \Vho c.ompiles their market. quotations'
.A.. I do. ·
Q. \Vill you please explain how you compile these quotations, from w11at source yon get yout~ information~
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A. My source of information is the dealers in the various
. articles that I get.
·
Q. Do you mean by that that you confer with the dealers
to fmd out what the market is?
A. Yes, sir.
Q. Do these quotations represent actual sales of these
dealers?

page 48 ~

Mr. R·ae: I object to that as not within the
knowledge of this witness, at very best it would be

hearsay.

Q.. "\Vill you please name some of the qealers from whom
you get this information Y
l'Ir. 1\.fcfule: Same objection.
A. Heynolds & Co., .A. C. :hfanu & Co., Toner Commissioner
Oompany; Detroit Butter & Egg Store.
Q. Ho'Y often do you get this information from these dealersT
A. Every day, that is every business day.
Q. In the month of July, 1919, were you occupying your
present position 'vith the Detroit }.,ree Press?
A. I 'vas.
Q. """rere you in churge of getting up of tbe market quotatious ~ t 1hn t time 1
.A. I w·as.

Mr. McBain: It is agreed hy cotmsel for the p~aintiff and
counsel for the defense that list of pricaes of cabbage and cucumbers marked Exhibit ''A'' and filed herewith, is a trne
and correct list of the market quotations published in the
Detroit Free Press on the various dates specified in the said
list. This list is introduced because the papers were bound
and couldn't be conveniently produced.
Mr. 1\Jic.Rae: We object to the introduction· of the paper
because it is incompetent, jrrelevant and immaterial and not
bas~ed on any actua.l know~edge of the parties publishing the
paper. Defendant doesn't object to the list as showing the
correct statements as published by the Detroit Free Pres·s
for the dates as shown.
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CROSS
page 49

EXA~!INATION.

~

By 1\tir. Mc:Rae:
Q. The information tha.t you received to make up
this list is based upon what is told you by various dealem Y
A. Yes, sir.
Q. That is allY
A. Yes.
Mr. MciU\e: Counsel for the defense objects to the testimony .of this witness as incompetent, irrelevant and immaterial, hearsay and not the best evidence.
By 1\£r. McBain:
Q. Are th~re any other morning papers published in Detroit, Mich. Y
A. No, sir. Nor daily morning papers, no.
Q. What is the circulation of the Det~roit Free Press?
Mr. McRae:
imma teri~al.

Objected to as. incompetent, irrelevant and

A. I can't ans,ver that.
Q. Is your paper considered reliable and trustworthy?
1\'Ir. McRae: Objected as incompetent, irrelevant and immaterial and calling for a conclusion on the part of this witness or an opinion.
~Ir.

Mc.Bain: rrhat is all.
Mr. M'cRae: That is all.

JOHN BARR.
Subscribed and sworn to before me. this 28th day of July,
1922.
(Seal.)

EJ>NA L. BARKER,
Notary Pul}lic, Wayne Co., :Mich.

1\.[y com. expires Sept. 16, 1923.
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NOTARIAL ACKNOWLEDGMENT.
No. B 33135
State of :Michigan,
Oounty of V/ ayne. ss.

I, Thomas F. Farrell, Clerk of the Circuit Court for the
county of vVayne, which is a Court of Record, having a seal,
(S'eal)

I
I

~

Do hereby certify, That Edna L. Barker, whose name is
subscribed to the Certificate or Proof of acknowledgment of
the annexed instrument and therein 'vritten, was, at the time
of taking such proof or ac-knowledgment a Notary Publie in
and for said County, duly commissioned and qualified. and
duly authorized to take the same. And, further, That I am
well acquainted with the handwriting of such Notary Public,
and verily believe that the Signature to the said Certificate
or proof of 8,cknowledgment is genuine. I further certify,
That said instrument is executed and acknowledged accord·
ing· to the laws of this State.
In Testimony 'vhereof, I have hereunto set my band and
affixed the seal of said Court and County, at Detroit, this
1st day of Sept., A. D. 1922.

THOJ\fAS F. FARRELL, Clerk.
By 0. BRTNGH.A.M,
Deputy Clerk.

MR.S. FLOREN·CE FISHER,
duly s'vorn, testified as follows:

By Mr. 1YioBain:
Q. 'Vhere do .you reside Mrs. FisherY
A. 1028 Chene.
Q.. Detroit, Michigan?
A. Yes, sir.
page fil } Q. Are you employed by Purse Bros. Y
A. Yes, sir.
Q. In what capacity'
A. As switchboard operator and clerk.

.;
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Q. H. ow long have you been 'vith Purse Brothers Y
A.Fooryoom
_
Q. Did you keep any of the books of Purse Brothers 1
A. Yes.
·
Q.. Mrs. F1isher, I hand you here a sheet with reference to
Car No. 23979, which sheet is numbered 5854 and ask you if
the wirting on this sheet is your hand,vritingT
A. Yes.
Q. I hand ·you here sheet No. 5850 pertaining to car No.
28385 and ask you if this sl1eet is w·ritten in your handwriting?
A. Yes.
Q. I hand you sheet No. 587R pertaining to car No. 29182
and ask you if this sheet is in your handwriting?
A. Yes.
Q. I hand you sheet No. 5881 pertaining to car No. 23751
and ask you if this sheet is in your handwriting!
A. Yes.
Q. Plea.se stat(\ at what time or about what time those sheets
we;re made up by you f
A. \Vithiu a few davs after the sale was made.
Q. \Vhat sale have you reference to, 'vithin a few days of
wh::tt time·?
A. Track sale.
Q. What time was thatY
page 52 } A. July, 1919.
1\Ir. ]\feRae: Objected to unless she knows of her own
knowledge.
Q. The time of the track sale is on the

~heet?

}.IIr. McRae: Objected to as incompetent, ~rrelevant and immaterial, not not properly identified, not _from the knowledge
of this witness.
Q. Do these sheets sho'v from whom the produce was received?
Mr. McR.ae: Objeoted to as not the best evidence.
A; Yes.

Q. What are those sl1eets the records of, the amount of
money received from what f
A. ·"The sales on the car.
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On the first day-take the first one I gave you Y
23977, encumbers and crate cabbage.
Is that a record of all the sales of produce out of that
Yes.
What is the total amount received Y

Mr. McRae: Objected to unless it is shown the witness
knows of her own knowledge the number and amount of each
sale made.
Q. vVha.t is the total amount received from the sale of produce out of car 2B977Y
A. $247.86.
0

~ir. McRae: Objected to as incompetent, irrelevant and
immaterial and not a proper foundation laid for the ques·
tion or answer.

(Paper marked Exhibit B.)
Q. From what records lvirs. Fisher are these car record
sheets posted
A. 'Veil, from the original track ticket that the
page 53 ~ s-ales are made from.
Q. Is there anything else from which these sheets
are posted 1
A. \Ve bill the1n, inYoice them and then I enter them from
the invoices on to that, on the stocl{ sheet, its just a temporary record.
Q. \Viii you explah1, lv.[rs. Fisher, as far as you know how
. the cars are handled, that is in so far as you1• records are
made up?
0
/

Mr.

~feRae:

Objected to, the record is the best evidence.

A ...A salesman makes the sale and they make out this track
tit~ket.

Q. Are track tickets made up for every thing tha.t comes
from. the specific <»..ars T
A. Yes, sir.
Q. Everything has a track ticket to itt
.l\.. Yes. Tt carries the car n11mber and who it is sold to
and the price it is billed at and if comes to me.
Q. ])o I understand from that that certain sales are made
on the track 7
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A. Yes.
Q.. And the track ticket shows to whom those sales are made
and the amount¥
A. Yes.
~:fr. l\{cRae: Objected to as not the best evidence, the paper itself being the best evidence.

Q. Who makes this. track ticket "1
A. The salesman on the track.
A. And I understood you to say above that these were made

from those track tickets¥
A. Yes.
Q. Is there anything else from which t1w.se car record sheets
are posted besides the track tic.kets?
page 54 }- Q. 'Ve bill the track Hckets, invoice them and enter them from the invoices on the stock sheet, that's
just a temporary record and that's our permanent record (indicating).
Q. V\That do yon call these sheets here?
·.A. Permanent record.
Q. From whom do you get these car sales. on track tickets?
A. From our traek man.
Q. .A.t what time¥
A. He brings up that day's business when he comes from
the track, brings them up to the office.
Q. What happens to-I notice here the second item is Purse
Bros., from what did you post that?
A. I get a track ticket, it shows Purse Bros., and that's
the store, the Eastern ~:farke.t a11d I post that. I get a sa]es
record.
Q. Jt,rom whereY
A. The store.
Q. 'Vhich, Easte·rn Market 1
1:\.. Yes, telling what they sold for. ·
1\tir. McRae: Objected to as hearsay.
Q.. What was done with those track tickets and sales tickets?
A. Well, they a.re invoiced.
· Q. I mean afterA. After they are billed f
A. Yes, after you made all your entries from them?
A. We file them away for two or three months until after

•
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the party paid their aecounts, then we put them away, that's
the record we keep.
page 55} Q. From what do you determine at any specified
time as to whether you are making or losing money~

A.. ],rom the stock sheets, showing the profit and loss.

Q. Over how long a period have you stock sheets from this
book from which these are taken?
A. Years back, I have been here four years and I know
they have them back further than that because I have had to
look up records from time to time, I suppose from the time
they have been in business.
Q. Are these your sale premium rec.ords 7
Mr. ]\feRae: Objected to as calling for a conclusion on the
part of the witness.
.A.. Yes.
Q. In the event of a ca.sh sale from the car t.o whom is the
cash turned over?
.A.. The cashier.
Q. In the event of a charge sale from the car to whom is
the salHs ticket turned over?
A. To me.

1Ir. ~icRae: I object to these two questions and answers
. as calling for a conclusion on the part of this witness, who
t~tified she wa.sn 't present, when either the charge or cash
sales \vere made and didn't have knowledge of same.
Q. From whom did you get the cash sales ticket?
A. Our track man.
Q. I mean you yourself, from whom did you get them 7
A. The cash sales did you say?
page 56 ~ Q. Yes?
A. From the cashier.
Q.. From whom did you get them?
A. The cashier.

J\t[r. :NfcBain: I hereby introduce in evidence papers marked
Exhibit B, Exhibit C, Exhibit D and Exhibit E, the stock
sheets pertaining respectively to car Numbers 23977, 28385,
29182, 23751.
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By Mr. McRae:
Q. Yon say all the information contained in the sheets is
given you by parties who make the sale on tracks 1
A. Yes.
Q. You have no knowledge of what they do out there, no
personal knowledge f
A. No.
Q. You don't know whether their ree.ords are correct or
not?
·
A. The original tiekets made at the time of the saleQ. Of your own knowledge Y
A. They are supposed to be correct.
Q.. You don't kno'v that and these amounts axe also given
you by them, the amount of the sale f
.A. The price is on the ticket.
Q...A.nd the information contained as regards the car initiu l and number is also given you by them T
.A.• Not by the track salesman only, it is on the ticket. .
Q. He gives you the tieket?
A. Yes.
page 57 ~ Q. And the information of the arrival of the car
· on tha.t ticket is also handed you hy him with the
ticket1
A. Yes.
Q. \iVhere you show the ·date the car arrived that is put on
. by someone esle. ·
A. That is not on the ticket, he has an inspection sheet.
The time the car ar1ives and we also get it sometime o:ver the
telephone.
Q. What I am trying to show is this, the information you
l1a ve on this sheet is told you by some body else Y
·
A. Yes.
Q. A.ll you know about this transaction is what someone
eiRe has either told you or given you on a written paper, you
have no kno,vledge personally? ·
A. No.

Mr. McRae: Defendant obj~ts to the introduction of Exhibits B, C, D, E, for the renson they are not properly identified, that the witn·ess stated Rhe has no personal kn()w}edge
of the transactions involved in the record and that all records are made by her l1ased upon information given her by
someone else and are hearsay, incompetent, irrelevant and
.imntate.rial and not the beRt evidence.
··--··-
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By 1\fr. 1\IcBain :
Q. l\frs. Risher, you stated a moment ago that certain charge
sales were made at the .track at times and that invoices were
m.ailed out from this office I believe, are the invoi:ces based
on these track sale.s slips from which you post to this car
record sheet here introduced ol
A. Yes.
page 58

~

1\{r. McRae: Objected to a.s incompetent,
vant and immaterial.

in~eie

Q. In other words take Item 2, C. F. Smit4, 1 hamper of
cucumbers, how much does that show you received from C. F.
SmithY
Mr. 1\!cRae: Objected to as hearsay, the witness has stated
she Imow·s nothing about the amount recei.ved.A. $2.75.
Q. Vlha t 'vas that posted from'
A. The original ticket-track sales ticket.

Mr. 1\fcRae: Object to the question and answer and ask
that it be stricken from tl1e record a.s not taken from the
best evidence.
Q. \Vas au invoice made out to C. F. Smith?
Mr. McRae:

Objected to.

A. Yes.
Q. From what was the invoice made?
A. ~Phe track. sales ticket.
·
Q. You received from that one track sales ticket?
A. Yes.
Q. \Vl1ich yon posted to your car record stock sheet that
vou have there?
· A. Yes.
Q. Was au invoice made out from that track sales ticket?
A. Yes.
Q. Of earh s·ale, how many track sales tickets are there Y

1\fr. 1\fcR.ae : Ohjec.ted to as the tickets themselves are the
best evidence.
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A. I don't understand what you mean.
Q. Are these track sales tickets the records. from
'vhich the invoices are made that are sent to the
customers who purchase goods at the tracks 1
A. From the track sales tickets ·we invoice them and then
later post them to the ledger.
Q. You make an invoice out from them Y
A. },rom the traek sales ticket.
Q. And post the invoice to the ledger.
page 59

~

~Ir. ~feRae:

I object to her telling what the· bookkeeper

does.

Q. Who makes out the statement to the customers?
A. The bookkeeper.
}fr. ~feRae: I object to the question.
1\fr. McBain: I think that all.

Bv J\IIr. McRae :
.. Q~ \Vhat item was it you testified to f
A. C. F. Smith.
Q. Now, that item you stated showed an amount received
for $2.75?
A. Yes.
(~. You don't ln1ow that's so of your own knowledge?
A. We invoiced it to them and reeeived the money on it.
Q. Did you see the money yourself 1
A. No.
.
Q. Then you can't testify of your own knowledge you did,
can you?
A.. I know it's been invoiced and paid.
Q.. You didn't see it of your own knowledge?
A. I may have seen the check that came in at the time, but
I don't know just what it coYered, but I don't repage 60 ~member that far back.
Q. That is true with that entire sale?
A. I know they have been paid.
Q: You didn't make the sale yourself?
A. No, I took the original sales ticket.

MRS..J. F. FISHER.
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S'ubscribed and sworn to before me this 28th day of July,
1922.

(Seal.)
~Iy

EDNA. L. BARKER,
Notary Public.

com. expires Sept. 16, 1923.
GERTRlTDE D. TURNER,
duly sworn, testified as follows:

·By Mr. McBain:
Q. By whom are you employed 1
A. Purse Brothers.
Q. Where do you live?
A. In the city.
Q. Detr.oit, M'ic.higan?
A. Yes.
Q. I-Io:w long have you been in the employ of Purse Brothers?
it. Pretty nearly ten years.
Q. Do you keep any of the books of Purse Brothers f
A. Yes.
Q. Do you keep their ledger Y
.A.. I don't ln1o,v, at tl1at time I did.
Q. ..r\t what time?
A. At the time of these sales.
Q. In July, 1919, you mean f
A. Yes.
page 61 } Q. From what are the entries charged to the
various customers on the ledger, from what are
they posted 1
A. From the sales tick(lts.
Q. Where are the sales tickets made out?
A. In the offi~...e.
A. I wish you would explain, ~Irs. Turner, a.bout the track
sales, your system of bookkeeping as far as the car that moves
in the yard is concerned f
A. When a sale is made from track there is a memo. ticket
made out.
Q. 'Vhere 'bouts?
A. By the salesman at the car.
Mr. :1\{cRae: I object to this witness telling wlm.t was done
by somebody else.
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A. This ticket is made out giving _the number of packages,
the car number and the price per package, obtaining the
signature of the customer. That ticket is taken to the office
and billed from the. original bill being mailed the customer.
Q. Made from what?
· _
A. This track ticket and the invoice is mailed the customer
and the entries made in the ledger from that ticket, from
that invoice made in the office.
Q. You at the time during July, 1919, made those· entries
·
on the ledgerY
A. Yes.
Q. In fact, you kept the ledger at that time Y
A. Yes.
page 62 } Q. The customer pays his statements in accordance with 'vhat book1
.A.. The ledger.
Mr. 1\ieRae: Objec"ted to as incompetent, irrelevant and immaterial and not bearing on the issues in this case.

Q. Do you keep a double entry ledger system Y
A. Yes.
Q. Do the totals in your ledger have to balance with your
cash?
A. Yes.
Mr. McRae: Question and ans~wer objected to as iiicompetent;irrelevant and immaterial, calling for a conculusion and
opinion of the witness, the ledger it·self being the best evidence.

By Mr. Mc.Hae:
Q. The information you receive as regards these· tracl:
sales is all made up by someone else out at the car, is that
true?
..t.\. Yes.
· Q. As regards the actual number of cases sold or an~~thing
else regarding the sales, you have no personal knowledge of
the transootion other than 'vhat the ticket you receive shows?
A. No actual knowledge as to the sale, but proof in checking the ..... ···-· .. of each car.
.
Q. That is all you know about it is what was put on this
ticket hy the man who makes the sale or· coming from the
man who makes the sale, isn't that trueY
A. Yes, at that time.
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Mr. McRae: Counsel for defendant a·sks that the testimony
of witness, l\frs. Turner, be stricken from the record as not
based on actual knowJedge and as being incompetent, irrelev~nt and immaterial and hearsay evidence.
pag(:; £i3 ~

GERTR1JDE D. TlfR.NEU.

Subsc.ribed and sworn to before me, this 28th day of July,
1922.

EDN.A. I... BAKER,
Notary Public.

(Seal.)
My com. expires Sept. 16, 1923.

GROVER C. NE'VTON,
being duly sworn, testifi·ed as follows:

Bv Nlr. ~IcBain:
·Q. Is your residence Detroit, 1\Hch. f
A. Yes, sir.
Q. You are employed by Purse Brothers 7
J.\.. Yes, sir.
Q. Ho,v long laave you been with Purse Brothers, or were
you with Purse Brothers in ,July, 1919?
A. ):es, sir.
Q. Are you f·amiliar with the transaction of five carloads
of cabbag·e ancl cunW11tnbers purchased by Purse B·rothers
from .loseph H. Baker & Company in July, 19191
A .. Yes, sir.

Mr. 1\fcRae: Objected to a.s caliing for a conclusion on the
part of the '\itness.
Q. Do you kno'v which one of those e.ars arrived first!
1\fr. 1\fcRae: Objected to as not the best evidence, the records of the railroad company delivering would be the best
evidenc.e of the a.rrival of the car.
.A. 23977.

Q. Did you inspect that car?
A. Yes, sir.
page 64 ~ Q. Ho'v soon after its arrival did you inspec1
it? If you know7
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'A. Oh, about, well I inspect all cars inside of one hour or
thirty minutes after their arrival.
Q. Your place of business is loca.ted very close to the railroad tracks¥
A. Yes, sir.
Q. "\Vhat are your duties with Purse Brothers?
.1\.. To examine all stuff that arrives and look after the selling of it, getting it ~nvay from the track.
Q. What do you mean 1
A. Selling it and de-1ivering it.
Q. Right from the car?
A. Yes.
Q. Are you kept advised, J\fr. Newton, as to cars that the
company expects to receive 1
A. Yes, sir; I get a card on them, showing date they are
shipped, where from and what's in them.
Q. Please tell what your inspection of car 23977 disclosed?
l'Ir. :1\.fcR.ae: Objected to unless first shown exact time of
the day and date and the month.

Q. "\Vhat time did car 239·77 arrive¥
~Ir.

:NicRae: Objected to as not the best evidence.

,July 17, 1919, 10:30 in the morning.
Do you h"'ll.OW of your own personal knowledge the exact
these cars arrive. and how did vou know it 7
Some of them I get the report ·of the railroad and some
of them I am here when they shove them in.
page 65 ~ Q. .Do you know· whether you saw this particular
car or got a report from the railro·ad coinpany?
A. I don't know now.
Q. What time did you inspect that car¥
A. 10 :30 in tl1e morning.
Q. vVhat w·as its condition at the time you inspected-just
a minute, l 0 :30 'vhat morning¥
A. July 17, 1919.
Q. No,v, go ahead T
A. The cabbage was in bad condition, burned, some of it
'vas leaking, the cucumbers 'vere yellow and burned throughout the car.
A.
Q.
time
A.

1.\rir. :1\icRae: Ohjected to the statement of the 'vitness a.s a
conclusion.
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Q. Did you see the cabbage and cucumbers. Y
A. Yes, sir.

Q. Did you examine the bumpers to see· how much ice they
contained f
1\tfr. l\fcRae : Object

to:

Q. Ho,v much did they contain f
A. J.Jess than a quarter.
Q. "\Vha.t was the next car that was shipped from Joseph
H. Baker & Co .
.l\.. F. G. E. 28385.
Q. When did that arrive?
A . .Arrived July 19, 1919.

1\fr.

~IcRae:

8ame objection.

Q. V\lhen did you inspect it 1
A. 4 :30 in the morning.
Q. 4:30 in the morning of July 19, 1919?
page 66
A. Yes, sir.

r

~

Q. Did that car contain cabbage and cucumbers?
A. Yes, sir.
Q. \Vl1a.t was the condition of the produce t
:.M.r. ]\feRae: Same opjection.
A. The cabbage was burned and cucumbers were yellow
throug·hout.
Q. Did you see the cabbage and cucumbers yourself?
A. Yes.
Q. Did you examine the ice in the bumpers?
A. 1:es, east end no ice, west end less than a quarter.
Q~ I o~rerlooked asking you with reference to car 32977, do
you kno'v its temperature?
A. No, sir; I did not take the temperature.
Q. Did you take the temperature on this carY
A. No, sir.
Q. '"Iiat was the next car to a·rrivet
. A. F. G. E. 29182.
Q. V\"11en did that car arrive?
.l\.. Arrived Ju]y 2il, 1919, at 8:30.

Mr. McRae: Objected to as not the best evidence.
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Q. Did you inspect it and if so on what date!
A. I inspected it on July 23rd, 1919, at 8:30 in the m"Orn-

ing.
.
Q. \Vhat was the condition of the contents-what did it
contain and the condition Y
l1..• Cucumbere and cabbage, cucumbers showed. heavy decay, cabbage \Vas absolutely worthless.
page -67

~

Mr. }.feRae: Objected to as calling for a conelusion.

Q. How much ice did the bumpers contain in that cart
A. Three-eighths.

Q. Three-eighths fullY
A. Yes, sir.

Q. What was the next car to arrive f
A. F. G. E. 23751.
Q. When did that arrive~
A. July 25, 1919, at 9::30 in the morning.
1\{r. 1\IcRae: Same objection.

Q. When did you inspect the same 1
A. At the same time, right on the arrival, 9 :30 A. M.
Q. What were the contents 6l
A. Cabbage aud cucumbers.
.
Q. What "'as the condition of the contents on your inspection'
·
·
A. Cucumbers yellow throughout the car, showed heavy decay, cabbage was no good, ready for the dump.
Mr. McRae: Objected to as calling for a oonclus.ion.

Q. How much ice did that car contain f
A. ~Phree-eighths.
.
A. What do you mean by three-eighths?
A. l!,our-eighths· is half.
Q. Three-eighths of \vhat?
A. · Three-e-ighths of the bunker.
Q. You mean that the bunkers· were 3/8 full of ice?
·
· Q. "'\Vas there another car that arrived from J opage 68 } seph H. Baker?
A.. Yes, sir; I can't tell you e~actly what date,
I didn't make a record of that car.
·

A. Yes, sir.
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~J. Why not?
1\... I called 1\Ir. Purse's attention to it and told him he bet-

ter look it over, it 'vasn't worth accepting. He made his own
record.
Mr. McRae: I object to this witness testifying what somebody else did.

Q. 'Vas there anyone 'vho inspected these cars from the
firm of Purse Brothers besides yourself?
A. Yes.
Q. "\Vhof
A. Mr. James N. Purse.
I

•I

By Mr. McRae:
Q. You are. testifying from some records you hold in your.
handY
A. Yes, sir.
Q. Did you make these f
A. Yes, sir.
Q. They are in your handwriting'
. .~.
. Yes.
Q. Is that the only knowledge you have of this matter,
what you know 7
A. I "Tite the condition of the stuff on its arrival.
Q. Is that the only information you have f
.A.. I can remember the cars were in had condition because
I examined them and sold thc~m.
Q~ You testified aU the cars 'vcre partly filled with ice when
receiYed?
A. Yes.
Q. You say one end there "~as no ice and other end some
icef
A. Yes, the east end no ice, west end less than
page 69 ~ a quarter full.
Q. 'Vha.t was the condition of that car?
A. Cabbage was burned, cucumbers were yello,v.
Q. You sold the cabbage and cucumbers, you didn't dump
any? ·
l~... Not to my recollection.
Q. Now then the otl1er cars, ic(~ was in the bunkers on each
end!
A. Some.
. Q. You don't lmow yourself 'vhat time the cars arrived in
the city of Detroit Y
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A. I kno'v what time they were. plac:ed here.
Q. You know what time they an·ived in your yard here 7
A. Yes.
Q. Yon don't know a bont when they arrived in the city O·f
Detroit l
A. Just out here.
Q. The ear that was the least full of ice, the contents of it
'vere all sold f
.A.. I don't remember, the record will show.
Q. Get the car number f
A. I don't show on here whethe·r it was all sold or not, this
paper is made on that stuff whether it "ras soldQ. Let me see your record. On car F. G. E. 23977 the
contents on your record shows the contents were sold t
0

. 1\Ir. 1\fcBain: I objec.t.

A.
Q.
A.
Q.

I told vou to mv best recollection.
'11hat's· what yo~ are testifying here?
That's to the best of mv recollection.
I am not asking you wha't the books show, that's all you
have to do. What was your disposition of F. G.
page 70 ~ E. 23751?
A. I can't remember all that stuff in .1919.
Q. No one is asking you to do the impossible, I am asking
how you get your knowledge f
A. I am testifying from my inspection.
Q. What does your inf:J;ection show'l
A. It shows bad order.
Q. vVln1t does "bad t~rc.leT" lllenn?
.l\.. It showed decay, it Bays lwre heavy decay throughout
~tll'.

Q. Jiow much of that en r wa~ sold?
A. I can't tell you that.
Q. Do you think it was all sold as far as you recall at the
present time?
A. I can't remember that far back.
Q. You ean 't remember that it. ·wasn't ·all sold?
A. I can't remember three ye-a1·s ago.
Q. Your record don't sbo'v this record f
A. No.
Q. That's all you know about it, what you are reading?
..f\.. That's the inspection record.
Q. That's all you know about it, 'vhat this record shows?
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.A.. I know it was in bad condition, I can't tell you what
the stuff sold for.
Q. You can answer tha.t question "yes" or "n()"Y
.A. Yes.
Q. .IP. H. E. 28385, what do you kno'v about the condition
of that car, when it arrived¥
.A. It ·shows on the record.
Q. On this reoord you are unable to testofy
page 71 } about~
A. I 0an testify.
Q. vVe will go along three times as fast if you will answer
the questions.
1\fr. Kinney: Let the "Witness answer.

Q. That this ticket you are unable to testify from what
your ~ecord or the record of the car showed 1
A. This car arrived in more or less bad <londition, whatever is down there.
l\fr. ~feRae: I want to object to your answering in that
'vay that this ticket here you are unable to testify to it as
reg·a.rds-

A. I can testify it arrived less than half iced.
Q. This particular· car~
.A.. "\iVell, that one arrived le.ss than half iced, the stuff was
in had condition.
·
Q. It may have be(~n half full or less than half full 1
A.. It was ieed 3/8.
Q. On this particular ear, now then F. G. E; 29182, how
much ice did that eontain'
A. 3/8 or less.
Q.. And how much of the stock was sold~
A. I .can't aus\ver that question.
Q. Can you answer it by referring to this record?
A. No, I didn't carry it on there.
Mr. McBain: I object to repeating the same question and
eontiin1ed repetition of exac.tly the same questions., the witness already testified that he is testifying from certain re-cords he made at the time the cars arrived. Those
page 72 ~ records he has 'vere made and I object to ·con·
tinually going over the same thing.
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Mr. J\.fcRae: I object to the objection as an argument and
not an objection.
Q. And your record of F. G. E. 29182 doesn't show how
much was ~-old or 'vhether all sold t
A. No.
Q~ When you testified that part of the contents were dumped
your record doesn't show thati
A. One or two of them show·s that.
Q. :S'o far as you recall no"r' part or all of the contents of
these cars "rere sold when they arrived here, by Purse Brothers!
. A. No, I didn't testify to that.
Q. You don't know?
A. I made tickets for all sales that I made, they are here
to show.
.
·
Q. Did you make all the tickets 1
A. No, sir; not all of them.
Q. H.ave- you any tickets here for sales you madet
.t'l. I suppose }{r. Purse has those records.
Q. You haven't them here yourself?
A. No, I don't take care of the business.
,'

I guess that's all.
By 1\fr. 1\{cBain:
Q. ~rhese records from which yon have been testifying were
made at "rhat timet
A. Not more than a variation of 30 or 45 minutes after the
car arrived.
· Q. Were they made at the time of inspection 1
page 73 ~ A. Yes, sir; rigl1t a.t the time.
Q. Yon teRtified they were in your handwriting¥
.A. Yes, sir.

Mr. McB~ain: I wish to introduce these records, Exhibits
F. G. H. & I).
Mr. Mc-Rae: I oh,ieci to the introduction of the records a.s
11ot containing a complete statement of the inspection, it being admitted that they do not contain all the information
that that inspection showed, therefore incompetent, irrelevant
and inunate1ial.
Bv :h.fr. McRae:
.. Q. Have you ever received other cars where cabbage and
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cucumbers sho,ved signs of being yellow and decaying?
. A.. Oh, yes, I have during the time I have be~n here.
Q. Have you ever received any cars where the bunkers were
3/8 to half full of ice where the contents showed in good condition Y
A. No, sir.
Q.. You are sure about that 1
A. Yes, sir.
Q. Where the bunkers are only :3/8 to one-half full of ice,
the contents would not show in good eondition Y
A. No, ~ir.
Q. How many years' experience have you had dealing with

cars of perishable fruit'
.l\.. Ten years.
· Q. Basing your answer on that experience, you will state
that a car iced to half its capacity will show the
page 74 ~ contents of cucumbers and cabbage in a more or
less dama.ged condition? ·
A. All that I ever ]~ad anything to do with did.

GRO.VER 0.

•

NEW~ON.

Subscribed and swon1 to before me this 28th day of ,July,
1922.

(Seal.)

EDNA L. BARKER,
Notary Public. ·

l\{y com. expires Sept. 16, 1923.
HARRY C. CLARK,

duly s·worn, testified as follows:

By ~fr. ~fcBain :
Q. 'Vill you give us your name please 1
A. Ifarry C. 01ark.
Q. What business are you in Mr. ClarkY
A. Fruit and produce.
Q. Your residence is Detroit, Michigan Y
. A.• No, Highlaild Park.
Q. Highland Park, ~fichigan Y
A. Ye·s.
Q. You are engaged in a busi:raess in Detroit,
you not?
A.. Yes, sir.

~Iich.,

are
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Q. What is the name of your firm Y
A. Andre,vs Brothers Company.
Q.. Are you employed or member of the firm?
A. At this time I 'vas empolyed.
Q. N o'v you are a member of the firm?
A. Yes, sir.
Q. Did Andrews Brothers Company during the month of
July, 1919, handle any cabbage or cucumbers 1
A.. They did.

page 75

~

}.{r. 1\-fc-Rae: Objected to as hearsay and not
bearing on the issues involved, in this case.

Q. Do you know 'vhat your company received for cabbage,
if it handled any dtuing the month and what date the sales
were made?
A. Yes.
Mr. McRae: Same objection.
Q. V\That records do you have?
A. On July 16, 1919, we ha.d a car of cabbage sold we had 6 •
cents per pound, on the 15th day of July we had a mixed car
of cabbage and tomatoeR, 25 crate·s of cabbage sold for 6~. 2 a
crate, from the 16th to the 24th we had crate cabbage sold
from 3~h to 5.25 per crate and the 23rd and 24th we had crate
of Hambel cucumbers sold from 1.35 to 1.60.
~Ir. 1\fcl~ae: I make the same objection and ask that the
testimony be stricken out.

Q. vVhat are your duties with the company?
A. Offi·ce manager.
Q. J)o you keep the books 1

A. Oversee them.
Q~ Are these prices to which you have just testified taken
from your books?
A. Yes, sir.
Mr. McBain: It is agreed by counsel for plaintiff and counsel for the defense, that the memorandum from 'vhieh Mr.
Clark is testifying is a true copy of hi:s book of original entry.

By Mr. 1\{cRae:
Q. Did you make any of these sales yQurself, Mr. Clark?

-

---~--r-

i
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A. No.
Q. 'N ere you present Y
A. I was present in the office.
Q. They weren't made in the office 1
A. No.
.
Q. You don't kno·w anything about the sales 7
A. No.
Q. You are testifying from some records which are records
of information given you by someone else~
A. Yes.

page 76 }-

1\tir. McRae: Object to the testimony and ask that it be
stricken from the records as incompetent, ·irrelevant and immaterial.
HARRY C. ·CLARJ{.
Subscribed and s'vorn to before me this 28th day of July,
19~2.

EDNA L. BARKER,
Notary Public.

(Seal.)
~Iy

com. expires Sept. 16, 1923.

State of Michigan,
City of Detroit, to-wit:

I, Edna L. Barker, a Notary Public in and for the City of
Detroit, State of l\Hchigan. hereby certify that the foregoing
depositions of John Barr, Florence Fisher, Gertrude D. Turner, Grover C. Newton and Ifarry C. C1ark, were duly taken,
reduc.ed to writing, subscribed, and sworn to, by them at the
time and place and for the purpose in the caption mentioned.
I further certify that I have no interest in the
page 77 } foregoing cause of action.

'Vitness my ha.nd and seal this 31st day of August, 1922..
1\Iy commission expires Septem]?er 16, 1923.
(Seal.)

EDNA L. BARI{ER,
Notary Public., Wayne Co., Mich.

J\fy com. expires Sept. 16, 1923.
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Costs to plaintiff for taking above depositions $18.00.
Received of the Plaintiff $18.00.

EDNA L. BARKER.
page 78

~

::Mr. Martin : \Ve rest. I reiterate my position
that J. C.. Davis ought not to have been brou~ht in
this case, and if he is brought in he is barred by the Federal
Act and substitution cannot be made, it is too late, and if
your Honor finds for tl1e plaintiff, of course, I move to set
a.side the judgment as contrary to the law and the evidence
and not supported by the evidence.
Tl1e Court: It seems to me. that I ha.ve heard sufficient
evidence to prove the amount and the condition. I haven't,
of course, examined the details of the bills of lading as to the
amount, but it seems to me that the testimony would justify a
verdict for the plaintiff for the amount claimed.
·!{r. !1:artin: Hadn't we better draw an order, your Honor f
~rhe Court: I think you had better draw it.
~Ir. Martin: I will draw it and submit it to Mr. McBain ..
Mr. ~1cBain: This notice to take depositions hasn't got
any file mark on it. This is acceptance of notice to take depo.
sitions, by l\.fr. l\1:artjn, pursuant to which they were
page 79 }- tnken. This is a notice to 1\{r. Davis that 1ve would
take depositions in Detroit.
The Court: ~~he dE'p.o.sitions that are a.Iready in 1
Mr. McBain: The depositions· that are already in, and there
is no exception to it.
_
The Court: There is no objE'ction to it, a.s I understand.
Isn't there a copy of it a ttaohed to the depositions Y
Mr. Martin: N·o, but there w·a.s an appearance at the taking of the depositions.
Mr. 1\tfcillain: I would like to bave it a part of the record.
If it is necessary for me to introduce it I would be glad to, and
I want to make it a p-art of the. record purposely. It has to
do with this question of amendment, and that is the reason
I want to get it in.
~Ir. }.fartin: I snppose he had better testify about it.
page 80 }-

W. P. McBAIN,
recalled, testified as follows:

I think this came back attached to the depositions. That
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is my uude.r~tandiug. I won't say it did or did not, but that
is my understanding, that it came back with the depositions.
It is addressed to .}. C. Davis, and that is the reason it is
important as far as the an1endment is concerned. I have
here the notice to take depositions signed by me as counsel
for James N. Purse and Artie Purse, trading ·as Purse Brothers, directed to .J. C. Dn.vis, Director General of Railroads,
as agent under Section 206 of the Transportation Act of
1920, formerly operating Norfolk Southern Railroad, on
which service has heen duly accepted by Mr. James G. Martin, counsel for the dClfendant, and I wish to introduce this
notice pursuant to w·hich the depositions were duly taken.
Note: The notice is marked "Exhibit No. 14".
page 81 ~

All the exl1ibits used on the trial of this case~ ·
and mentioned in this bill qf exceptions, are fast;.
ened to a certificate of the ~Tudge of this Court of even date
herewith, signed by the ,Judge and filed with the Clerk of this
Court with this bill of exceptions as part hereof, as fully a.s
if copied herein .
.And the court lun··ing heard the evideilee and argument of
counsel, rendered judgment in favor of the plaintiff for $3,485.34 and interest thPreon from the 25th day o.f July, ·1919,
against ,James C. Davis, Direc.tor Genera] of Railroads and
agent under Section 206 of the Transportation Act of 192~, to
w·hich action and judgment of tl1e court he duly excepted on
the ground that it w·as contrary to t~e ·Federal laws and
statutes goYerning such cases, and without e-vidence to supJ>Ort it, and that it w·as not lawful to substitute him as a defendant in this caRe: and for the-same reasons he moved to
set aside said jndgm.~nt, which motion ·was overruled, and to
the action of the court in overnlling tliis motion-he also duly
excepted, and he prays that tl1is his biJl of exceptions No. 1
may he signed, sealed, and made pa.rt of the record, which is
accordingly done in due time this 21st day of November,
1925.

ALL.A.N R. HANOICEL, (Seal.}
Judge of S'aid Court.
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·virginia :

In the Circuit Court of" the City of Norfolk.
James N. Purse and Artie Purse, Trading as Purse Brothers,

v.

John Barton Payne, Director General of Railroads, and
Agent under Section 20G of the Transportation Act of 1920,
formerly operation Norfolk Southern Hailroad 9 in which
case the name of James C. Davis was substituted for John
Barton Payne).

BILL OF EXCEPTIONS NO. 2.
Be it remembered that on the trial of this ca.se before the
evidence w~as taken the plaintiffs moved the court to allow
the plaintiffs to strike out the name of John Barton Payne as
a defendant in this case, and to substitute in the place and
stead thereof, the name of .James C. Davis, Director General
of Railroads and Agent under Section 206 of the Transportation Act of 1920, \Vhieh motion was granted and the substitution of the name of .James C. J)avis allowed; and thereupon
·Said J'ames C. Davis, Director General of Railroads and agent
undPr Section 206 of the Transport.a.tiou' Act of 1920, appnared specially only by his attorney, but did not appear
g-eneral1y, and on this special appearance moved the court not
io allow the substitution and not to bring him into the case on
the ground that such substitution \Yas illegal, that no such
substitution could he ronde at this time, that under the Acts of
Cong·ress and rules and laws relating- thereto, no such substitution could he made, but the court overruled this motion and
aHo\ved said substitution, to which action of the
page 83 ~ court said James C. Davis, Director General of
Railroads and Agent under Section 206 of the
Trausporta tion Act of 1920, duly excepted.'
And said James C. Davis, Director General of Railroads
and Agent under Section 206 of the Transportation Act of
1920, prays iha.t this his bill of exceptions No. 2 may be.
signed, sealed and made part o~ the reeord, in this case, which
is accordinglj done in due time this 21st day of November,
1925.

...'-\.LLA.N U. HA.NCI<:EL, (Seal.)
J uclge of S'aid Court. ·

-------------------
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page 84 ~ Virginia :

In the Clerk's Office of the Circuit Court of the City of
Norfolk, on the Blst day of December, 1925.

. I, C. l\I. RDhertson, Clerk of the Circuit Court of the City
of Norfolk, do certify that the foregoing is a true transcript
of the record in tlw suit of James N. Purse and Artie Purse,
Trading. as Purse Brothers, Plaintiffs, against John Barton
Payne, Director General of Railroads, and agent under Section 206 of the Transportation AG1 of 1920, formerly operating Norfolk Southern Railroaa (in which case the name of
<I!Tan1eR C. Davis "ras substituted for John Barton Payne), Defendant, lately· pendh1g in said court.
T further eertify that the foregoing '"as not made up and
completed and delivered until the plaintiffs had received due
notice thereof, and of the intention of the defendant to appJy to tl1e S_upreme Court of Appeals of Virginia. for a writ
of error ~ud supersedeas to the judgment therein.
Teste:

C. M. ROBERTSON, Clerk.
.E-cr. for this transcript, $:33.50.

A. Copy-Teste:

I-I. S'TE'VAl=tT JONES, C. C.

~
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