-

-KERCHER'S ADMR.

5

v.

R. F. & P.R. R. CO.
Record

41}7~-¥.~

}'ROM THE CIRCUIT COURT OF CAROLINB COUNTY, VA.

''The briefs shall be printed in type not less in size than
small pica, and shall be nine inches .in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

J{ERCHER'S ADMR.

v.
R. F. & P. R. R. CO.

·.•-:--··

,.

'f

Trespass on the Case.

From the Circuit Court of Caroline County, Virginia.

To the H.onorable Judges of the Supreme Court of Appeals
of Virginia:

Your petitioner, J. Conway Chichester, administrator of
Henry Kercher, deceased, respectfully represents that he is
aggrieved by a final order of the Circuit Court of Caroline
County, Virginia, entered in the above styled case in said
Court on November 11th, 1926, refusing to set aside the verdict of the jury rendered in said case, and entering judgment
against said plaintiff for costs.
·
A transcript of the pleadings, orders, all the proceedings
had herein, together with Bills of Exceptions numbered 1,
2 and 3, ~ncluding the evidence, instructions and grounds assigned on motion for new trial are herewith presented, from
which it will appear that plaintiff filed his declaration containing eight counts, among. others the breach of the following duties is alleged:
Count One: (1) That said defendant did not use due and
proper care that said Henry Kercher, Sr., should be safely
carried, but wholly neglected to do .so.
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(2} Defendant negligently suffered the platform between
the vestibuled cars to becom~ defective, out of repair and

open.
(3) Defendant negligently suffered the door of the car or
carriage on which plaintiff had a berth, and other vestibuled
cars to become defective, out of repair and open.
( 4) That defendant suffered the deceased, who was known
to be insane. to 'vander about on said train without restraint,
and without any care and attention, while said train 'vas traveling at a high rate of speed, whereby the deceased (a) was
thrown from the train and injured, wounded and bruised,
and greatly shocked, and then and there negligently and carelessly suffered to remain lying on said tracks suffering from
wounds and exposed to the cold weather for a long period of
time, without any effort on the part of defendant to rescue,
care for or render any assistance to the deceased; or (h) to
have deceased taken to a hospital or other place where he
could and 'vould be cared for, as it was defendant's duty to
do; (.c) that defendant knew, or could have kno·wn by ordi-.
nary care and attention, that deceased had been thro'\'\TU from
train while traveling at a high rate of speed; (d) that said
Henry l{ercher, Sr., as a result of said injuries and the lack
of care and attention and shock resulting from said wounds
and injuries and exposure to cold weather, thereafter di~d.

Count ~wo: That it was the duty of the defendant to keep
the vestibuled doors of the said train and the platform in safe
condition and closed while the deceased, who was insane,
was a passenger and while said train was moving between
stations, and the violation of this duty by the defendant.
Count Three: This count contains the same general allegation as Counts One and Two, and especially alleges that it
·was the duty of defendant to use due and proper care to
keep the vestibuled doors and platform closed, and to see that
they were not opened while the train was in motion behveen
stations, and the violation of this duty.
Count Four: This count alleges that defendant stopped
train at place of injury, and that deceased alig·hted therefrom
and '\vas left standing. (Note : There is no evidence to sustain this count.)
Count Five: This· count contains same general allega-
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tions as preceding counts, and especially alleges that it. became and was the duty of the defendant to use due and proper
care to guard its train and protect said Henr,y Kercher, Sr.,
who was known by defendant to be insane, from needlessly
wandering about on said train, and from being and remaining in dangerous places thereon, and to advise and warn him
of apparent danger, a.nd to render and give him due and
proper care and· assistance when moving about said car of
said train, or from one car to another on said train, and to
advise and prevent him from leaving said train before its
arrival a.t "\Vashington, and the breach of these duties.
Count Six: This count alleges the same general allegations
as preceding counts, and especially alleges that it was the
duty of the defendant to guard, restrain and protect deceased,
who had become insane on defendant's connecting line, which
was known to defendant, from wandering about said train in
dangerous places, so that he 'vould be safely carried to his
destination; and in the event he fell, stepped or was thrown
from said train, it was the duty of the.defendant to promptly
stop the train and rescue him and take him with reasonable
promptness to a hospital or other place where he could receive proper treatment, and that the defendant breached
these duties by negligently permitting the deceased to 'valk
and wander about said tra.in in dangerous places unaided,
.unassisted, unrestrained, unguarded and unprotected, and
while so walking and wandering about he ·fell, stepped,
alighted or was throWn from said train and injured and left
lying unrescued as alleged. All of which the defendant kne'v
or could have known by the exercise of due and proper care.
Count Seven: This count contains same general allegations
as preceding counts, and alleges specially the duty of the defendant to place the management of its trains in the hands of
careful and trustworthy employees 'vho would ha:ve due regard for the safety of passengers thereon, and who would
give due and proper care and attention to passengers whom
they knew to be disabled in body and mind, and who would
use due and proper care to advise, restrain and protect such
passengers from wandering about and being in dangerous
places on said train unaided, unassisted and unprotected ;
and also alleges the breach of this duty bY' the servants,
agents and employees of the defendant.
·
. Count Eight: This count does not allege the relationship
of the Atlantic Coast Line Company and the defendant, as
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the preceding counts .do, but alleges the relationship of carrier and passenger; the feeble and disordered condition of
the deceased in body and mind, known to defendant, and the
duty of defendant to safely carry the deceased; and that it,
among other things, (a) suffered the Pullman car doors to
remain open while the said train was in motion; (b) negligently suffered deceased to wander about said train and to
be and remain in dangerous places thereon without restraint,
without advice, without 'varning, and without care and attention, as it was its duty to do, by reason of which deceased
stepped, fell or was thrown from said train; (c) and the failure of defendant to rescue, care for or render any assistance
to dec-eased and have him taken to a hospital or other place
where he could be cared for and protet~ted from the cold
·weather, as it was the defendant's duty to do. That defendant knew or could ha.ve known by ordinary attention that the
deceased had disappeared from the said train while it was
traveling at a hight rate of speed.
It will further appear from the evidence, Bill of Exception
No. 1, that the deceas~d was in good mental condition when
he became a passenger of the Atlantic Coast Line Railroad
Company, which acted as defendant's agent in selling tickets
to deceased; that before reaching Richmond the deceased became widly insane, so much so that the porter wanted to lock
him up, and deceased imagined he was a prisone~ on said
train, being taken back South, and wanted to get off; that he
had to be persuaded and forced to bed; that he got out two
or three times between eight and nine o'clock P. M., and
again about two o'clock A. M. ; the defendant knew of this
condition when it received deceased as a passenger, the Pullman conductor and porter not being changed at Richmond;
that the deceased to knowledge of defendant was awake at
Richmond; that there were good hospitals at Richmond; that
no effort was made to take said dec.eased off of said train at
Richmond and put him in hospital or other hands; that defendant's employees had the address of a son of the deceased
at Wheeling and of a daughter at St. Petersburg, Florida,
but neither received any word of his condition; that the deceased 'vas unguarded and unrestrained en route over defendant's railroad, for no one saw deceased get off of said
train, which could not have happened had he been· guarded;
that defendant does not know who last saw deceased alive on
said train; that the porter did not know where deceased -was
when he talked to 1\tlr. and Mrs. Hall, fello'v passengers with
deceased, after leaving Fredericksburg; that the defendant
reported that the deceased jumped or fell from said train;
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the alternative of which 'vould have been definitely known
had he been guarded; that no one was on active duty when
Conductor Cates passed through train soon after injury;
and the message sent out by the conductor from Quantico
states the loss to have been between R-ichmond and Fredericksburg, a distance of about fifty-eight miles; that if the
defendant had been guarded or any attent~on been paid to
him, the loss 'vould have been discovered without traveling
such a distance; and at Washington the search was still continuing; and it 'vill further appear that if the slightest guard
had been maintained the deceased could not have become so
lost. It 'vill further appear from the evidence that deceased
was_ not guarded, a fact conceded by defendant, not a word
being offered by it to show that he 'vas guarded.
It will further appear from the evidence that he deceased
was not removed from the train, though his wild a:pd insane
condition and the hallucination that he was a prisoner were
known to the defendant servants, the Pullman conductor and
the Pullman porter, and though the train stopped at Richmond, Virginia, and the deceased was awake, Richmond being a place where there are many good hospitals.
The evidence will further show that the deceased was.
thro,vn, jumped or fell from train about 4 :25 A. M., at which
time the train passed the point or injury. This ,\.,.aS 43 minutes after defendant's train had stopped at Richmond, at
which place deceased 'vas a'vake, and less than three hours
after defendant's servants, then the servants of defendant's
connecting line, had notice of the deceased being up and
wandering about on the train and thrusting his arm between
the curtains of the berth occupied by 1\fr. and Mt·s. Hall, and
only a few hours after the defendant's servants had notice of
the wildly insane condition of the deceased and his hallucination that he was being held a prisoner against his will.
It will further appear from the evidence that the deceased
did escape, and none ·of the defendant's servants kne\v how,
and no one kne·w where until after the rescue; and that,
therefore, no one could have been paying attention to the deceased, and that defendant's servants and employees exercised no degree of care and foresight to prevent deceased
from falling, jumping or escapin_g from the train.
It will further appear from the evidence that the defendant's servant, Conductor Cates, made no inquiry and did
nothing after finding the Pullman car door open, other than
to close it. He did not even make inquiry of or see the porter
of the car in 'vhich he found the door open. He did not even
pass back through the train, but remained in the rear till he
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got to Fredericksburg. The porter, upon discovering that
the deceased was missing, made no report to the conductor of
the discovery till ·reaching Fredericksburg at 5 :05 A. M.
After the report was made to the conductor at Fredericksburg at 5:05 A. M., before the train left Fredericksburg, the
conductor did nothing, though he knew that the passenger
was missing and that he had found a door open between the
te!egraph stations Rixey and ~iassaponax; that there is a
telegraph station at Fredericksburg; that there were employees there who could ha-ve been sent in search; there 'vere
yard engines there; a local train 'vas leaving there toward
the place of injury about this time on which rescuers could
have been stationed so that they could obser-ve the defendaut's right of way. The. defendant's train could have been
protected at Fredericksburg, but with some delay, by either
pulling into siding, or by sending back a flagman, but nothing was ·done.
It will further appear from the evidence that the defendant did nothing toward rescuing deceased for about one hour,
until reaching Quantico, when the conductor wired back to
the superintendent of the road that a passenger 'vas reported missing between Fredericksburg and Richmond. This
message 'vas received by the superintendent about 6:10 A.
M., hut nothing was done by the defendant, though its head
now had the information that the deceased was missing, except to relay the conductor's message to the section masters.
The section masters 'vere not instructed to make immediate
search; they 'vere not instructed, upon finding of the deceased, to flag the first tra_in and send him to the hospital.
And the track foreman, Herbert Skinner, who had charge of
the five mile section on which the injured passeng·er was
found, received no instructions to make immediate search for
and rescue the missing passenger, and when found to take
him to a l1ospital at Richmond or Fredericksburg on the first
train. Skinner says that he recei-ved the message soon after
6:00 A. 1\L, and 'vaited until his track cre,,r gathered, about
6:20, over one hour before the hour arrived for beginning
work; that he started the search at 6:20 'vith two hand cars,
with his tools, expecting to "rork at the end of the section
toward Richmond. According to the evidence it took him till
8:30 o'clock A. }..f. to reach the place of injury, about three
and a. half miles from Penola. This covered a period of two
hours and ten minutes. This is shown from the testimony
of Dr. Smith, who says that the deceased was delivered to
him about 9:00 A. M. Skinner says it took about twentyfive minutes to drive hand car from place of injury to Penola.
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The evidence shows no satisfactory explanation for this delay. And, then, after finding the missing passenger, the deceased "ras placed on a hand car, still exposed to the weather,
still without treatment, and was not placed in a hospital till
about eleven o'clock, notwithstanding the fact that the hand
car on which deceased was being taken to Penola had to be
set off the track to permit a train to go by toward Richmond,
where there are good hospitals.
The evidence of the superintendent of defendant, or the
one who was acting instead of the superintendent, shows the
defendant did nothing more toward the rescue after the actual discovery of the loss than to advise the section master
that a passenger was reported to be missing. Although he
had the facilities of the 'vhole railroad at his command no
searching party was sent out from Richmond, no instruc-tions were issued to section foremen, though direct communi·ca.tioi} was to be had with them, to make immediate search for
the deceased, and 'vhen and 'vherever found, if alive, to stop
the first train thereafter and send hi!Jl to a hospital. Had
Herbert Skinner had such instructions the defendant could
have been rescued and sent to Richmond on train· leaving
Penola. about seven o 'c.Iock.
The record 'viii further show that defendant proves no
effort or precaution to prevent tl1e escape of the deceased,
though it kne'v of his disordered mental condition and hallu-·
cination of be-ing a prisoner, and his previous attempts to
escape; that it contents itself with proving tha.t it assiste¢1
the passenger to the dining car on some occasions; that the
porter put him to bed against his will, and .had to have assistance to do so; that the connecting line of defendant permitted him to sit in a berth and smoke a cigar; that the porter, conductor and passengers spoke kindly to him. This is
absolutely the extent of the attentions rendered en route, and
this was all prior to the deceased becoming a passenger of
defendant.
The Record will further show that defendant does not
prove nor claim that it made any effort· to promptly rescue
or ·have the injured passenger rescued. According to the uncontradicted testimony it was about six and a half hours after
the injury before the ·injured passenger was placed in a. hospital, though the place of injury was on the main tracks of
defendant, only about thirty miles from Richmond, where
good hospitals are maintained, and a slightly less distance
to Fredericksburg, where there is a hospital; a.nd though the
defendant's superintendent had actual notice about 6:10 A.
:.M. of the fact that the deceased had jumped or been thrown
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from the train, and though defendant had abundant facili. ties at ha..nd for a prompt rescue, the defendant did not even
order its section foreman to make a rescue.
Your petitioner further represents that he brought an action of trespass on the case against said defendant in the
said Circuit Court of Caroline County, Virginia; that on the
18th day of October the said case came on for trial before a
jury in said Court, and said jury after being instructed by
the Court, and argument of counsel, found for the defendant; whereupon, plaintiff moved for a ne\v trial upon the
grounds that said verdict \vas contrary to the law and the
evidence, which motion the Court set down for heanng on
November 11, 1926, and defendant later assign~d the ten
specific grounds in writing why said verdict should be set
aside, as shown by the record herein. After mature deliberation the said Court overruled said motion of said plaintiff
for a new trial, and entered judgment against the plaintiff
for costs. Thereupon the plaintiff excepted to said action and
ruling of the Court, and pn his motion execution on said judgment was suspended upon this plaintiff's giving bond in the
penalty of $250.00.
The instructions of the plaintiff and defendant, as offered,
refused, modified, and given, together with exceptions to .the
various rulings of the Court thereon, are incorporated in
Bill of Exceptions No. 2, and made a part of the record. The
plaintiff respectfully submits that the Circuit Court misdirected the jury as to the law applicable to the facts in this
case, and erred in its instructions to the jury, to the plaintiff's prejudice,\ as hereinafter particularly set forth.
PLAINTIFF'S INSTRUCTIONS.
No.1.
Instruction No. 1, offered by the plaintiff and refused, al- ·
ways has been the law of Virginia, and is the law in all jurisdictions. The reasons for granting it in the present case
are impelling. A like instruction was granted and sustained
in the case of Shenandoa.h Val'ley R ..Co. v. M.orse, 83 Va. 827,
3 S. E. 796, and is sustained by the following cases:

Cannel's Exors. v. C. db 0. R. R. Co., et al., 93 Va. 441, 24:
S. E. 467, 468;
Peters v. Lynchburg L. & Tractio1~ Co., 108 Va.
Che~apeake & 0. Ry. v. Hibbs, 142 Va. 96;
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Roanoke, etc., R. Co. ·v. Sterrett, 108 Va. 533, 539, 62 S. E.
385, 19 L. R. A. (N. S.) 316, 128 Am. St. Rep. 971;
May v. Charleston Interurban Co., 75 W. Va. 798, 84 S.
E. 893.
The reasons for granting it are much greater in the present case than in the one in which it was granted. In the present case the injured passenger'slips are sealed, and the plaintiff kno,vs but little .of the facts. In the case of Shena;ndoah
Valley R. Co. 'v. Morse, supra, the injured passenger survived
and could speak for himself.
.
If the accident is of such a character as does not ordinarily occur if due care is used the law comes to the aid of
the passenger and raises a rebuttal presumption of negligence.
3 Carriers (Michie) 2670, and numerous cases cited under
the heading:
"Doctrine of Res Ipsa Loquiter", Note 43, Ibid, p. 2674,
sec. 3169, Note 52.
"Thus, it is said that where a passenger is injured by
anything, done or left undone by a carrier, or its employees,
in connection with appliances of transportation, or conduct of
business, the burden of proof is upon the carrier to show
absence .of negligence.''
3 Carriers (Michi"e), p. 2674, sec. 3169, note 54.
Evidence that a passenger was found near track is evidence that in attempting to pass from one car to another he
fell between the cars by reason of imperfections in the passageway.
Chicago, etc. R. Co. v. Mock, 88 Ill. 87.
PLAINTIFF'S INSTRUCTION NO.5-AS MODIFIED.
The modification of this instruction requires a less degrea
of care and precaution of the railroad company than that
fixed by law. ·The instruction, as modified, tells the jury as
an ab~tract proposit~on that the defendant was liaole after
fall of passenger if its ''employees thereafter fa.iled to 'Use
due diligence to resmte the sai(l deceased". The law fixes
the positive duty of the defendant under such circumstances,
and anything short of. that fixed by law is not due diligence.

10

Supreme Court of Appeals of Virgini.a.

The instruction offered "rould have told the jury that it
was the duty of defendant, if its employees kne'v that deceased bad fallen from said train, or could have known so by
the exercise of reasonable care, to stop said train and rescue
said passenger, if said train could have been stopped \Vith
~afety to other passengers and employees.
"When a passenger falls from a train ru:nning at 45 miles
an hour, every officer of the train as soon as he knows of the
fall, must be conscious of the im.pelling duty to stop the train,
or take some other prompt measure to rescue the passenger."

Bt·ice v. Southern Ry. Co., 68 S. E. 243, 85 S. E. 216.

'' * * * Where a passenger falls or is thro\vn from
a train or car, it is the carrier's duty to stop the train or car
a.nd to rescue hjm, if this can be done without endangering
the safety of other passengers, and take him with reasonable
promptness to a place where he can receive proper treatment, or to procure others to render the necessary assistance;
and if, instead of so doing, the carrier leaves l1im lying in a
helpless condition it is liable for damage suffered by b.im
through such neglect, although the negligence of the passenger contributed to his falling or being thrown from the.
train.''
10 C. J. 978, sec. 1391, citing:
Reed ·v. Lmtisville, ete., R. C., 104 ICy. 603; 44 L. R. A .. 823;
Briee v. So. R. 'Co., 85 S.C. 216, 67 S. E. 243;
Yazoo, Ate. R. Co. v. By1~d, 89 J'viiss. 308, 42 S. 286.

See also: ''Carriers, Dec. Dig·., sec. 318. ''
''The carrier is bound to stop the train from which the pas·
senger has fallen, and remove him to a place of safety, if that
can be done ·without danger to its passengers and employees.''
·
3 Carriers (Michie) 1971, sec. 2520.
The uncontradicted evidence is that the porter discovered
that the passenger was missing before reaching Fredericksburg, and that the train conductor knew of this loss at Fredericksburg, where the train was stopped at 5 :05 A. M., but
nothing was done until reaching Q_uantico ·about one hour
later, and then the train was not stopped, only an ambiguous
telegram sent.
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PLAINTIFF'S INSTRUCTION NO. 6--l\IODIFIED.
This instruction as originally offered is sustained by the
same authorities as No. 5, and the modifications made are
prejudicial for the same reasons.

PLAINTIFF'S INSTRUCTION NO. 7-REFUSED.
This instruction is sustained by the following authorities:
"Where an unattended passenger, after starting on a journey, becomes sick and unconscious or insane, it is the duty
of the carrier to remove him and leave him until he is in a fit
condition to resume his journey, or until he shall obtain the
assistance necessary to take care of him till the ena of his
journey.''
10 C. J. 900, sec. 1331;
St. Louis, eta. R. Co. v. W oodrujf, 89 Ark. 9; 115 S. W. 953;
Atchiso1~, etc. R. Co. v. Weber, 33 ICan. 543; 53 Am Rep.

543·'
lJfiddletown v. Whiteridge, 213 N. Y.. 499, 108 N. E. 192.
The duty of the railroad' company does not end with the
removal of the passenger, but it must also exercise reasonable care and diligence to make temporary provision for his
protection and comfort.
Atc1u~son T. m8. F. R. Co. v. lVeber, 33 Kan. 543, 6 Pac..
877; 52 Am. Rep. 543.

Where physical or mental weakness or disability is apparent, or is brought to the attention of the carrier, (as in the
case at bar), the high degree of care which the law imposes
upon him requires the carrier to take notice of the disability
and conduct himself accordingly.
Willia~tns v. Lo'lt,isville &J N. R. Co., 150 Ala. 324; 43 So. 576;
10 L. R. A. (N. S.) 413;
Pullma'l~ Palace Car Co. v. Ba'rker, 4 Colo. 344; 34 Am. Rep.

89;
Denver & R. G. R. Co. v. Derry, 47 Colo. 584; 27 L. R. A.
(N. S.) 761;

'Central of Georgia R. Go. v. JJ.fadden, 135 Ga. 205; 69 S. E.
165; 21 Am. Cas. 1077; 31 L. R. A. (N. S.) 813;
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IU. Cent. R .. Co. 'v. Alden, 121 Ky.138; 89 S. W.150; 11 Am•
. Cas. 970;
Con1~ors. v. Cwnard Steams1it;p ·Co., 204 Mass. 310; N. E.
'601 ; 134 A. S. R. 662 :
.
Fox v. lvlichi,qan Cen. R. Co., 138 Mich. 433; 5 Am. Cas. 68;
68 L. R. A. 336;
Brown v. Chicago M. d!; St. Paul R. Co., 52 Minn. 296;
Ill. Cent. R ..Co. v. Smith, 85 Miss. 349; 70 L. R. A. 642;
Foss v. Boston & M. R. C,o., 66 N. H. 256; 21 Atl. 222;
Bogard v. 'Gen. Trac. Co., 64 N. J. L. 316; 45 Atl. 620;
Sulliva'll! v. Seattle Eleo. Co., 51 Wash. 71.
.An insane person without a caretaker must be guarded and
restrained to prevent him from leaving the train.
·
.
10 c. J. 899;
Chicago, etc. R. Co. v. Sears (Tex.), 155 S. W. 1003;
Burke 'V. Chi. etc. R. C., 108 Ill. App. 565 ;
Mem.phis Street R. Co. v. Shaw, 110 Tenn. 457.
The evidence is that the defendant's agents and employees
knew of the mental condition of the deceased at Richmond
when he became a passenger of defendant. It then Irnew of
his obsession that he was a prisoner.

PLAINTIFF'S INSTRUCTION NO. 8-MODIFIED.
The Court's modification of this instruction in reducing
the degree of care from a ''high degree'' to a ''reasonable
·degree" is not the law.
Even if a passenger is sane the carrier must exercise a high
degree of care, vigilance and precaution.
.
4 R. C. L. 586;
10 C. J. 854, sec. 1294, 1296;
..
Va. R. etc. Co. v. MeDeniek, 117 Va. 862; 86 S. E. 744;
WashM11gton, etc. R. Co. v. Tri1nyer, 10 Va. 856; 67 S E.
531;
Norfolk, etc. Tenn. Co .. v.IJ!orris, 101 Va. 422; 48 S. E. 719;
Norfolk, etc. R. ·Co. v. Tanner, 101 Va. 379; 41 S. E. 721;
Richmond City R. Co. y. Scott, 86 Va. 902; 11 S. E. 404.

Kercher's Adm.r. v. R. F. & P.R. R. Co.

13

INSTRUCTION NO. 9-REFUSED.
From the evidence the defendant's employees wholly disregarded their duties, whether from incompetency or pure
neglect, we cannot say certainly, but there was evidence
enough from which the inference of incompetence may be
fairly inferred.
The legal proposition is sustained by:
10 C. J. 871, sec. 1308, and numerous cases cited.

PLAINTIFF'S INSTRUCTION NO. 10-REFUSED.
Negligence may consist of acts of omission as well as commission, where there is a legal obligation on the party to do
the omitted act.

Washington v. B. & 0. R . R. Co., 17 W.Va. 352;
Nuzurn v. Pittsburgh, etc. R. Co., 30 W.Va .. 228;

Dcvnville R. etc. Co. v. H.odnett, 101 Va. 361; 43 S. E. 606;
Shearman & Redfield on Negligence 484, ( 5 Ed.) ; .
Richnwnd, etc. Po~ver Co. v. Gordon, 102 Va. 498; 46 S. E.
77~.

The high degree of care that this instruction would have
told the jury was necessary on part of defendant is sustained
by the same authorities heretofore cited under 5 and 6.
·The plaintiff's theory that the injury and death resulted
from acts of omission is certainly ignored.

PLAINTTB,F'S INSTRUCTION NO. 11-RElFUSED.
The evidence shows that the defendant failed to perform
the duty to guard and restrain the deceased, who was insane,
which duty is imposed by law. Under these circumstances
the burden was on the defendant to show absence of neglect
on its part, or the part of its servants, agents or employees.
3 Carriers (Michie) 2674.

PLAINTIFF'S INSTRUCTION NO. 13 REFUSED.
The burden of proving contributory negligence rests upon
the defendant "unless the plaintiff's evidence develops it.''
Watts v. So. Bel'l Tel. etc. Co., 100 Va. 45; 40 S. E. 107;
B. db 0. R. R. Co. v. Whittington, 30 Gratt. 805;
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Southtw.est Imp. Co. 'v. Andr~w, 86 Va. 270, 273; 9 S. E.
1015;
Norfolk, etc. R. ·co. v. Gilrnan, 88 Va. 239; 13 S. E. 475;
Southern R. Co. v. Bruce, 97 Va. 92; 33- S. E. 548.

DEFENDANT'S INSTRUCTION NO.1.
This" instruction states the law as we understand it, but the
giving of this instruction, a~d the refusal of plaintiff's Intruction No.1 was very misleading to the jury. When plaintiff proved the fact of the injury of the deceased, who was a
passenger on defendant's train, under circumstances of this
case, a pr·inta fao:~e case was made out, and then it was incumbent on defendant to rebut the presumption of negli·
gence.
Shenandoah Valley R. Co. v. Jforse, 83 Va. 827; 3 S. E. 796,
797.;
Connell's Exrs. v. 0. db 0. Ry. Co., et al., 93 Va. 441; 24
S. E. 467, 468;
3 Carriers (:Michie) 2671, 2672, 267·4, sec. 3169, note 52;
Richrnond R. db Elec. Co. v. H·udgins,.lOO Va. 415; 41 S. E.
415.

DEFENDANT'S INSTRUCTION NO. 2.
The same is true of No. 2 as of No. 1.
DEFENDANT'S INSTRUCTION NO. 3.
This instrutcion is not based upon the evidence of the case.
The death of the deceased is not the only element proved by
the plaintiff. The plaintiff proves relationship of passenger
and carrier, the open door of one of the Pullman cars, the
insane delusion of the deceased, his refusal to remain in his
berth, the finding of deceased between tracks of defendant~
· the severe injuries, the long exposure and failure to rescue
and as a result thereof the demise of the passenger; and the
failure of defendant to guard, restrain or make prompt rescue of the deceased. It is unfair and misleading to the jury
to state and emphasize the fact of death alone, as if no other
fact 'vere proved.
The circumstances proved make a pri1na facie case. See
authorities cited under Plaintiff's Instruction No. 1.
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DEFENDANT'S INSTRUCTION NO.4.
This instruction is bad in. the following respects:
1. It requires some affirmative act on the part of some one
to make condition of passenger known to carrier.
The law imposes the duty upon the carrier to find out the
condition of the passenger if it m~y be done by the use of
due and proper care. In fact, the carrier's employees are
presumed to kno'v that feeble and infirm persons may be
passengers, and ,such a contingency should be taken into consideration.
10 C. J. 897, and cases cited, note 2;
She7'ba!Juloah Valley Co. v. JJf oose, 83 Va. 827; 3 S. E. 79o. ,

In the case at bar the evidence is that the defendant did
lmow of the serious mental obsession of the decease(l
2. This instruction does not leave it to the jury to determine ·
from the evidence the ID:ental condition of the deceased, but
states as a rule of law, "if a. passenger should be so unfortunate as to become sick, or mentally upset, while upon a journey ~ * * he would not be put beyo11d the pale of care.''
I

This statement is conjectural and an expression of doubt
by the Court upon the fact as to whether deceased became
"mentally upset", notwithstanding that the evidence of the
plaintiff is uncontradicted as to deceased's mental condition.
3. The expression ''he would not be put beyond the pale of
care'' is minimizing the legal duties of the defendant in the
premises. Not only would he not be put beyond the pale of
care, but he would require more care~ This expression can
have no other effect, coupled witl1 the statement, "if a passenger should be so unfortunate as to become * • ~ mentally upset", than to impress the jury that a passenger is unfortunate in becoming sick or mentally upset 'vhile on a
journey, but the defendant company is not responsible for
this; but, nevertheless, the unfortunate situation in which the
passenger finds himself does not .put him beyond the pale of
care.

4. The expression that ''it was the duty of the carrier to ·
give him such care and protection beyond that demanded
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under ordinary circumstances as would be reasonably practicable with the facilities at hand, without unduly delaying the
tratin or unreasonably interfering with the safety and c.omforl
of the other passengers", is not the law. The duty of the carrier to guard and restrain a passenger who is "mentally
upset'' and prevent him from leaving train is imposed by la"r·
The delaying of the train is not an excuse for the non-performance of this duty. The care exercised must be more than
''reasonable''. The carrier must exercise a high degree of
care for the passenger's -safety.
'Chi. etc. R. Co. ·v. Sears (Tex.), 155 S. W. 1003;
Burke v. Chicag·o, etc. R. Co., 108 Ill. App. 565;
Jtlemphis Street R. Co. v. Shaw, 110 Tenn. 457;
10 C. J. 899, and notes 2·7a, 27c;
10 C. J. 978, sec. 139; cases cited notes 93, 98, inclusive.
5. How the giving to the passenger of proper care and protection would interfere with the comfort and safety of the
other passengers is not apparent from the evidence. This
feature of the instruction is not, therefore, based upon the
evidence, nor is it based upon the law. We cannot weigh
human life against a delay of the train, but there is no ev~
dence that the guarding of deceased would have delayed the
train, nor can we weigh the comfort of other passengers
against the life of another. Of course, th~ safety of other
passengers must be· considered, but there is no evidence that
any care and protection that could have been extended to the
deceased by guarding and restraining him would have endangered the lives of any other passenger. In fact, the contrary
would appear to be true.

DEFEN:DANT'S INSTRUCTION NO.5-GIVEN.
This instruction is bad for the following reasons:
1. The statement, ''and although you may believe from the
evidence that while en route to Washington, D. C., he became
nervous, restless, confused and mentally upset, and that such
condition was made known to the defendant company, and
that it, through its employees, rendered him such assistance
and care as appeared to be reasonably necessary and practicable under the circumstances, with the facilities at hand", is
not the law.
It is not sufficient for the employees to render such assist-

--.

.
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ance and care as appeared to them to be reasonably necessary.
Bear in mind the instruction is based on the fact that the
decea~sed· was ''mentally upset'', a fact lmown to the defendant. In such a case the carrier must ''exercise a high degree
of care" for the safety of the passenger, and restrain him,
if necessary, to prevent him from leaving the train.
10

c.

J. 899;

Chicago, etc. R. Co. v. Sears (Tex.), 155 S. W. 1003;
Burke v. Chica.go, etc. R. Co., 108 Ill. App. 565;
Memphis St. R. Co. v. Sha-w, 110 Tenn. 457.

The assistance and care appearing to ~mployees to be reasonably necessary is not the test. Such a proposition would,
in effect, relieve railroads from all responsibility. They must
exercise the highest degree of care, skill and diligence and
foresight for passenger's safety, and the degree of care required is such as would be used by a person of great prudence
in view of the nature and· the risks of the business under the
same or similar conditions.

Va. R. R. Co. v. McDemttn/ck, 117 Va. 862; 86 S. E. 744;
W ashi.ngton, etc. R. Co. v. T1·imyer, 110 Va. 856; 67 S. E.

531;

.

.

Norfolk, etc. Terrninal Co. v. Morris, 101 Va. 422; 44 S. E.
721;
N o1·{olk, etc. R. Co. v. Tanner, 100 Va. 379; 41 S. E. 721;
Richmond City R. Co. v. Scott, 86 Va. 902; 11 S. E. 404.·

''Passenger .carriers bind themselves to carry safely those
whom they take into their coaches, as far as human care and
foresight will go, that is, to the utmost care and diligence
of very cautious persons."
·
Richmond CitJJ R. Co. v. Scott", supra, p. 405, citing Thompson Carrier, p. 443, sec. 3.
Farish v. Reigle, 11 Gratt. 697;
Railroad Co. v. Cooper's .Ad1nr., 9 S. E. B21.

In the case of Norfolk db 'ffl. R. Co. v. T,anner, 100 Va. 379,
41 S. E. 721, the Court quotes with approval: "When carriers undertake to convey persons by the po,verful but dangerous agency of steam, public policy and safety require that'
they be held to the greatest possible care and diligence. • • •
The personal safety of pa~sengers should not be left to the
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sport of chance, or the negligence of careless agents, and any
negligence in such cases may 'veil deserve the epithet of
'gross'.''
''A carrier must exercise the highest degree of care and
diligence in guarding the safety of its passengers, and the
slightest imputation of negligence against which human care
and skill can provide makes it responsible for * * any
negligence of its servants.''
Va. Ry. &

Po~ver

C.o. v. llicDetnmick, 117 Va. 862; 86 S. E.

744.

It is the duty of carriers to safely carry passengers, using
the utmost care as far as human skill, diligence and foresight
can reasonably be required to go.

Uz'

Fisher v. West Va. etc. R. Co., 39 W.Va. 366; 19 S. E. 578;
Conn.el v. C. & 0. R. Co., 93 V a.. 44; 24 S. E. 467.

Railroad companies are responsible for any injuries if it
appears that they knew, or ought to ha.ve kn.own that danget·
existed, or was to be reasonably apprehended, and did not
use proper means to avert it.
Connell v. Chesapeake, etc. R. Do., 93 Va. 44; 24 S. E. 467.

2. That the train might be delayed by rendering such care
and attention as would have guarded and restrained defendant is not defense against the negligence of defendant's employees to render such service, and
There is no evidence upon which to base such an instruction. It does not appear from the evidence that the guarding
and restraining of the defendant would have delayed the
train. This instruction is not based on failure to rescue,
but upon the care besto,'ved on deceased while en route.
3. The comfort ·of other passengers is not a defense agatnst
defendant's failure to observe its positive duty to guard and
restrain an insane passenger, nor is there any evidence that
if defendant had performed the positive duty required of it7
the comfort' or safety of other passengers ·would have been
endangered.
The latter part of the instruction does not cure the first
part fixing the rlegree of care required less than the law requires. ''Due diligence'' as used in the latter part of the in-
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struction must be interpreted in the light of the specific acts
set ou ·in) the first part of the instruction as constituting
dilige
DEFENDANT'S INSTR-UCTION NO._ 6.
This instruction is bad for the following reasons :
1. It sets out certain specific acts of attention and care of
defendant's servant, less than the duties imposed by law,
and tells the jury that if they believe from the evidence that
these attentions, care a:vd assistance \Vere shown, then they
should find for the defendant, and the instruction incorporates facts as proved which were not; and also certain attentions and c.are rendered by the Atlantic Coast Line Railroad before the deceased became a 'passenger of the defendant as excusing the defendant.
The instruction starts out with a reference to the. mental
condition of deceased \vhen he left St. Petersburg. This, of
course, was pro.per1y shown in evidence in orde:r to show that
the me:g.tal condition arose en route, but what the Atlantic
Coast Line did in the way of attentions is not a defense for
the negligent acts charged to the defendant. This is so elementary that \Ve do not deem it necessary to cite authorities.
No,v; let us examine the instruction and see \vhat it tells
the jury is an absolute. defense for the defendant, if they believe defendant performed certain duties, less than those required by la\v. It tells the jury in effect that it may be~ieve
the deceased was normal on lVIarch 5th, and the next morning and day \vas still so, except restless, nervous and upset,
and about 4:00 P. M. became obS'essed with the idea he ha.d
been to '\Vashington and was being carried back to Florida
or elsewhere. This all occurred "rhile deceased was a passenger on the Atlantic Coast Line. It was proved in order
to sho\v the condition of the deceased, and of the defendant's
lmowledge thereof, for the personnel of the Pullman car did
not change. The evidence is that the change in the mental
condition of the deceased took place about 2:00 P. 1\ti. of
March 6th, instead of 4:00 P. M., as the instruction states,
and the instruction ignores the hallucination of deceased that.
he was a prisoner.
The instruction sets out as concrete facts which the jury
may believe from the evidence: ''That the porter of the car
gave him" (the deceased) "every reasonable attention, seeing that he was comfortable and looking after his wants and
needs" on th~ 6th day of lVIarch, before the deceased became
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a passenger of the defendant, as being a part of a series of
acts excusing the defendant from liability.
The deceased was not injured on the Atlantic Coast Line,
and what it did or left undone can neither be for nor against.
defendant, except in so far as it was defendant's agent. How- .
ever, the acts here set out are not sufficient under the ·la'v
to excuse the defendant. The law under the circumstances
requires more than "reasonable attention", and more than
''seeing that he was comfortable and looking after his wants
and needs". See authorities cited under Defendant's Instruction No. 5, and other previous instructions as to care
required of carrier toward persons under disability. A higher
duty is even required toward sane persons than required by
this instruction.
·
The instruction embraces as a fact "that. the jury may believe from the evidence that the porter about 8 or 8 :30 P. M.
on 1\tiarch 6th, before the deceased became defendant's passenger, aided and assisted him to his bed in his reservation on
said car, and thereupon the said l{ercher became quiet and
'vent to sleep", as facts in a series of acts excusing the defendant. What was done before the deceased became a passenger. of defendant cannot be a defense for the defendant,
but this statement is· wrong for the further reason that it
ignores the fact that the deceased was up two or three times
within one hour after he went to bed, and the deceased did
not retire voluntarily, a fact that would indicate the abnormal
mental condition, a fact that the defendant knew when it accepted the deceased as a passenger, and the facts stated are
not a compliance with defendant's duty to guard and restrain
the ·defendant.
The evidence shows that the defendant was in such a mental condition at this time that the porter wanted to lock him
up. Under such circumstances the duty was greater than to
put the passenger to bed.
The fact that the deceased arose at 2:00 A. M. and thrust
his arm between curtains of Berth No. 6, and the por.ter aiding, assisting and prevailing upon him to go back to bed,
was a warning to defendant to increase its care and guard
and protect the deceased as well as other passengers, and not
an excuse for its neglect, as this instruction implies.
· . The statement that the porter told deceased that he was
''all right'' is not care and attention, but aggravates the neglect. The deceased was not ''all right'' and the expression
is but a. reflection of the porter's state of mind, which is
strong proof of negligence and not of care. The defendant's
servant had no right to make such an assumption, and that
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he did so is shown from the fact that no niore attention was
paid to the deceased. It is not even known who last saw the
deceased on the train.
The statement that the deceased, after being put back in
his berth· at 2:00 o 'c~ock A. M., and "there remained apparently contented, comfortable, quiet and asleep", is not
borne out by the evidence. There is not a scintilla of evidence
that any servant of defendant or other person on that train
saw or knew anything about the deceased from 2 A. M. till
4 :25 A. M., and therefore no evidence that he was contented,
asleep, comfortable and quiet. In ·fact, the evidence is that
the passenger was awake at Richmond at 3:42 A. ~I., a fact in
direct opposition to this instruction.
There is no evidence that he arose at 4 :25 A. M., and went
to the rear of this car, or the one next to it, and opened one
of the car doors, facts assumed in this instruction. The evidence is that the car door was found open, but nobody knows
who opened it. That it is very difficult to open such a door,
requiring the use of both hands and a great deal of strength,
is in evidence. Defendant's 'vitness the car door examiner
and mechanic, would not say that the deceased could have
opened it.
The fact that the deceased was projected or fen from the
car 'vithout the knowledge of ·the porter or conductor under
the circumstances is a strong evidence of neglect of defendant to guard and restrain deceased, and not a defense.
The statement embraced in this instruction that the defendant's servant, the porter, shortly after the fQll of the deceased ''observed the absence of the deceased from his reservation'' and immediately searched the train and undertook
to locate the missing passenger, a11d that the conductor of the
defendant company immediately, upon ascertaining that the
passenger was missing and not on the train, wired the train
dispatcher at Richmond, who immediately wired each tower
along the right of way of the defendant company from Richmond to Fredericksburg, and hi1d search made. by the. respective section masters along the right of way, within a reasonable time after such notice'', is an assumption of many
facts not proved, in many respects directly in conflict with
other facts proved, and who~ly in conflict 'vith the legal duties
imposed on defendant in such case.
There is no evidence that the porter discovered the absence
of deceased ''shortly'' after his loss. The door was still
open after the train passed "Rixey", a fact discovered by the
conductor and not the porter. Yve must assume that had the
porter been making search prior to this time he 'vould have
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discovered the open door, and would have done his duty and
shut it.
No search had, therefore, been made by the porter at this
time. This feature also ignores the legal duty iin.posed on
defendant's servants and each of them to stop the train aud
rescue the deceased. If it be a fact that "shortly tnereafter
the porter of said car observed his absence from his reserva~
tion, and immediately searched the train", together with the
fact that n Pullman car door was found open, then defendant's servants were neg~igent about the rescue.
''Every employee on the train as ·soon as he knows· of the
fall must be conscious of the impelling duty to stop the train,
or to take other prompt measure to rescue the passenger.''

Brice v. So. R. Co., 85 S. C. 216; 67 S. E. 243;
10 C. J. 978, sec. 1391, note 93-98.
"When a passenger falls from a train, that the conductor is in control of the train will not excuse any officer of the
train, knowing of the fall, from using the highest degree o.f
c.are for the safety of the passenger, either in stopping the
train, or taking other prompt measures, and their failure to
exercise that care is a failure of the railroad itself."

Brice v. Southern Ry. Co., 67 S. E. 244.
According to the evidence the train 'vas not stopped, and
no other effort made to rescue the deceased, except to report
a passenger missing about 2Y2 hours after he was lost rrom
the train.
That the conductor of the defendant company sent a wire
immediately upon ascertaining tha.t the passeng·er was missing and not on the train, is not the performance of duties required of the defendant. . The conductor is not the only
servant of defendant having duties to perform. l-Ie may not
be informed soon enough because of the neglect of other
servants. If the porter were negligent in his duty in informing the conductor, the promptness of the conductor thereafter
would not excuse the defendant. 10 C. J. 886, and cases cited
note 25. But the evidence shows that the conductor did not
take a~tion or wire immediately. He found the door open before he got to Fredericksburg, and was there informed of the
missing passenger, but he did not wire for about one hour
thereafter, made no effort to have passenger rescued, and even
the late wire sent did not so instruct.
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The instruction is bad because it assumes that the search
'vas made within reasonable time, instead of leavh1g it to the
jury to say from the fact that the passenger was lost at 4:25
A. 1\L, and not found til1 about 8 :30, and not placed in the
hospital till about 11 :00 o'clock wa~ a reasonable time.
The instruction is bad in stating the legal duties of defendant to be sufficiently complied 'vith, after deceased was
found, by being immediately taken to the nearest station.
This is not the test of the defendant's liability. The evidence
shows that defendant's section masters have the right to flag
trains, which should have been done instead of taking the defendant to nearest station on a handcar, still exposed. The
rescue must be made promptly. Such delay as shown by the
evidence in this case is not sufficient, as this instruction tells
the jury. B,-ice v. Southern Ry. Co., 67 S. E. (S. O.J 243.
"When a passenger falls from a train * *' * every
officer as soon as he knows of the fall" (not an hour after)
''must be conscious of the impelling duty to stop the train,
or to take other pTompt measure to rescue the passenger.''
Brice v. Southern Ry. Co., 67 S. E. (N. C.) 243.
See Carriers Dec. Digest.

The rendering of ''such assistance to said Kercher before
and after such injury as appeared to be reasonably necessary" is not the degree of care required. The defendant
must exercise a high degree of foresight.

Va .. R.R. Co. v. JY!cDem?nick, 117 Va. 862, and other Virginia cases cited heretofore.
And there are certain specific ob~igations imposed upon
carriers in cases like the one a.t bar, such as guarding and
restraining insane persons to prevent them from leaving the
train, or removing such insane person from the train and
placing l1im where he may receive proper treatment until he
is able to resume his journey. The instruction altogether ignores these specific duties, and tells the jury to find for defendant.
JUDGMENT FOR PLAINTIFF.
The plaintiff shows that the deceased became wildly insane
after starting on his journey as alleged, a fact known to the
defendant when it accepted deceased as a. passenger, and there
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is not the slightest evidence that he was guarded or restrained
to prevent his leaving the train or wandering about it in
dangerous places, as it was the duty of defendant to do.
Ch:ioa,qo, etc. R. Oo. v. Sears (Tex.), 155 S. W. 1003; Burke
v. Chr·cago, etc. R. Co., 108 Ill. App. 565; Memphis St. R. Co.
v. Shaw, 110 Tenn. 457; 10 C. J. 899.
. In fact the evidence as to this count sho,vs that the deceased was not guarded or restrained. The flefendant, in
its interrogatory, says that it does not know who last saw_
deceased on the train ; it does not know how he got off;
whether he jumped or fell off. See defendant's report to
Commission. It did. not kno'v where he got off any more
definitely than between Richmond and Fredericksburg, a fact
· 'vhich would have been known l1ad he been guarded. When
Conductor Cates passed through the train he sa"r no one
on duty in the defendant's car "Ascalon ".
The defendant makes no claim that it guarded or any way
restrained the deceased, but insists it fulfi.Jed its duties when
it put the deceased to bed.
Under this evidence, if plaintiff's declaration states a cause
of action in this respect, the plaintiff is bound to recover,
the defendant not offering a scintilla of evidence to show
that deceased was in any_ manner guarded or restrained.
The evidence shows that the Pullman car door was found
open soon after the accident, and the defendant offers no explanation of how it got open, except to surmise that deceased
opened it. This is no defense under the uncontradicted facts
of the case. If the deceased were sane, then there can be no
inference that he opened the door and jumped from the train,
for the instinct of self-preservation ·would be too strong.
10 C. J. 1063, note 61 (a). In such case the plaintiff is bound
to recover, unless the defendant explains that the open door
had nothing to do with the injuries to the deceased. Evidence
that a passenger was found near track is evidence that in
attempting to pass from one car to another he fell between
the cars by reason of imperfections in the passageway.. Chicago, etc. R. Co. 'V. Mock, 88 Ill. 87. Therefore, if the deceased
was sane under the facts proved, the plaintiff must recover.
If insane, and the deceased opened the door, and the defend.ant's servants were not on guard and had taken no precaution
to -restrain the deceased, then the plaintiff is bound to recover.
The plaintiff alleged that the defendant should have stopped
the train, or taken other prompt measure to rescue the deceased. It seems to ns that the plaintiff is also entitled to
recover on this count. The evidence is conclusive that the
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deceased was last seen at 4 :25 A. M., and was not placed in
the hospital till about 11 o'clock A. 1\L, though defendant
had ample facilities to make the rescue sooner.
It also shows that the conductor of the train had knowledge of the disappearance of the deceased before the train
~eft Fredericksburg, 5:05A.M., but he took no measures then
to have the deceased rescued, doing nothing for about one
hour, and then he only wired back reporting a missing passenger. He was compelled under the law to stop the train and
rescue ·the deceased, or take othe1~ prompt measures to have
it done.
And even after the superintendent received wire, he gave
no instructions for an immediate search, and the deceased 'vas
not picked up for about two and a half hours thereafter.
This, it seems to us, 'vas gross negligence, considering all the
facilities as shown by the evidence defendant had at hand to
make the res.cue.
"When a passenger falls from a train running 45 miles
an hour, every officer of the train must be conscious of the
impelling du.ty to stop the train, or to take some other prompt
measure to rescue the passenger, and the failure to do so,
unless in extraordinary cases, is strong evidence of a reckless
disregard of duty."

Br·ice v. So. Ry. ·Co., supra..
Your petitioner, therefore, avers that he is aggrieved by
the said final order and judgment of said Court against him,
and assigns the following errors which are apparent on the
face of the record of this action:
1. The Court erred in overruling plaintiff's motion to set
aside the verdict of the jury and award him a ne'v trial, as
shown by the record herein, especially Bill of Exceptions No.
1, because:
(a) The said verdict is contrary to the· law and the evidence.
(b)· The

sa~d

verdict is without evidence to support it.

(c) The said verdict is against the evidence and the weight
of the evidence.
(d) Under said evidence the plaintiff is entitled to averdict and to judgment against said defendant, for said defendant (1) admits and shows that the Pullman car door of the
car in which deceased 'vas a passenger, or the one next to it,
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was found open soon after passing the place of injury, without any explanation therefor; ( 2) the evidence is uncontradicted that the deceased was ·wildly insane, imagined that he
was being held a prisoner on said train, and that he was determined to escape therefrom; all t>f 'vhich was known to defendant when the deceased became a passenger of defendant
company at Richmond; but, notwithstanding such knowledge
on the part of the defendant, no guard, no restraint and no
precautio1l.s, not even ordinary, 'vere provided to prevent the
deceased from jumping, falling off, or leaving said train;
(3) the uncontradicted evidence shows that deceased was
thrown, esc a peel or jumped from said train, thirty miles from
Richmond, about 4:25 A. M., and was not picked up till 8:30
A.M., and not placed in hospital till about 11:00 A.M. which
exposure largely contributed to death of deceased, and that
defendant had amp·!·e facilities to make a prompt rescue; and
(4) the defendant offers no evidence that it did take any precaution or steps, even ordinary, to guard or restrain deceased, but proves its knowledg·e of the serious mental condition of deceased by showing that the servants and agents of
its connecting carrier, who became the agents. and servants
of defendant, at Richmond, assisted the passenger to dining
car on some occasions; tl1at the porter with assistance put the
deceased to bed against his ':vill; that the connecting line of
defendant permitted deceased to sit in a berth and smoke a
c.igar, and that the porter and passengers of said line spoke
kindly to the deceased; and that when deceased arose about
2:00 A. l\I., determined to escape from car, the agents and
servants of defendant's connecting line, afterwards the agents
and ~ervants of defendant, forced him back to his berth. This
is all the attention rendered to deceased, as shown by the
evidence.
2. The Court erred in its instructions, and over the objections of plaintiff, misdirected the jury on the law.
3. The· Court erred in refusing to give instructions numbered respectively, 1, 7, 9, 10, 11 and 13, asked for by the .plaintiff, as shown by Bill of Exceptions No. 2.
4. The Court erred in modifying· instructions, over the objections of plaintiff, numbered, respectively, 5, 6 and 8, offered
by the plaintiff, as shown by Bill of Exceptions No. 2.
5. The Court erred in giving, over the objectrons of the
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plaintiff, six erroneous instructions, numbered, respectively,
1, 2, 3, 4, 5 and 6, asked for by the defendant, as· shown by
Bill of Exceptions No. 2~
6. The Court erred in admitting, over the objections of
plaintiff, improper testimony offered by the defendant.

7. The. Court erred, over the objections of plaintiff, in refusing to admit proper evidence tendered by plaintiff to go
to the jury.
8. The Court erred in entering the judgment herein com~
plained of.
9. Tlie Court erred in many other matters apparent on the
face of the record.
And your petitioner further represents that the said judgment is in other respects erroneous, uncertain and informal.
Your petitioner accompanies this petition with a. transcript of the reoord in said case, and the proper certificates
of the Clerk of said Court, together with three Bills .of Exceptions, and prays that they may be taken and read as a part
hereof.
Wherefore your petitioner prays that a writ of error may
he awarded him, in order that the sa.id judgment, for the
causes of error aforesaid, before you may be caused to come,
that the whole matter in the said judgment contained may
be reheard, and that said judgment may be reversed and annulled; and that judgment be entered in this Court for such
plaintiff, and such proceedings had as are lawful and proper,
and such as should have been entered in the Court below.
And your petitioner will ever pray, etc.

J. CONWAY CHICHESTER,
Administrator of Henry l{ercher, deceased.
By Counsel.
B. P. WILLIS,
Fredericksburg, Va.
J. M. H. WILL·IS,
W. E. GRI1\1:ES,
Wheeling, W. Va.
Counsel for Plaintiff.
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I, C. O'Connor Goolrick, an attorney, practicing in the Supreme Court of Appeals of Virginia, do certify that in my
opinion there is error in the judgment herein complained of!'
and that it is proper that the decision of the Circuit Court
of Caroline County, in the State of Virginia, in the case of
J. Conway Chichester, administrator of Henry l{ercher, deceased, v. Richmond, Fredericksburg and Potomac Railroad
Company, a corporation, of 'vhicll the record· is annexed,
should be reviewed by the Supreme Court of Appeals of Virginia.
Given under my hand this the 21 day of Feb., 1927..
C. 0 'CONNOR GOOLRICI{.
Received Feb. 22, '27.

R. H. L. C.
Writ of error awarded.
R. H. L. CHICHESTER.
Received March 1, 1927.

H. S. J ..
~·

.. . i .... ..

!.:.

Notice of Plaintiff to Defendant of application for transcript of record and intention to apply to tne Supreme Court
of Appeals of Virginia for Writ of Error to the Judgment
of the Circuit Court of Caroline County, Virginia, in the suite
of J. Conway Chichester, Sergeant of the Ci~y of Fredericksburg, Virginia, Administrator, with the will of Henry l{ercher, Sr., deceased, annexed, of all and singular the goods
and chattels, rights, and credits, which were of Henry Kercher, Sr., deceased, at the time of his death, vs. Richmond,
Fredericksburg, and Potomac Railroad Company, a corporation, doing business in the State of Virginia, which is in the.
following words and figures, to-wit:
To Col. R. L. Beale and Wm. W. Butzner, attorneys for Richmond, Fr~dericksburg and Potomac Railroad Company:
Take notice, that on the 14th day of February, 1927, that
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being the first day of the February, 1927, term of the Circuit
Qourt of Caroline County, Virginia, the undersigned will apply to the Clerk of the Circuit Court of Caroline County, Virginia, for a transcript of the record in the case of J. Conway
Chichest~r, Sergeant, Administrator, etc. of the estate of·
Henry Kercher, Sr., deceased, against Richmond, FrederiQksburg and Potomac Railroad CompaJlY, for the purpose of presenting said transcript to tl1e Supreme Court of Appeals of
Virginia, along with a. petition for a writ of err9r to the judgment of said Circuit Court of Caroline County, Virginia,
rendered on the 11th day of November, 1926.
Dated this 18th day of January, 1927.
J. CONWAY CHICHESTER,
Sergeant, Admr. of the estate of Henry Kercher, Sr.,
deceased,
·
By GRThiES and BAER,
WILLIS and WILLIS,
By J. ~L H. WILLIS, IIis attorneys.
As counsel for the Richmond, Fredericksburg and Potomac
Railroad Company, I accept service of the above notice, January 19th, 1927.
R. L. BEALE.
page 2} J. Conway Chichester, Sergeant of the City of
Fredericksburg, Virginia, Administrator, with
the ·will of Henry l{ercher, Sr., deceased,. rumexed, of all
and singular the goods and chattels, rights and credits,
which were of Henry l{ercher, Sr., deceased, at the time of
his dea.th, Plaintiff,
·
·
vs.
Richmond, Fredericksburg and Potomac Railroad Company,
a corporation, doing business in the State of Virginia, Defendant.
VIRGINIA:
Please before the Hon. Frederick W. Coleman, Judge
of the Circuit Court of the County of Caroline, the 31st
day of December, 1926, at the Court-House thereof.
Be it' remembered, that he.retofore, to-wit:· At the Rules
held in the Clerk's Office of the said Court on the first 1'Ionday
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in March, 1925, came J. Conway Chichester, Sergeant of tho
City of Fredericksburg, ·virginia, Administrator 'vith the
will of Henry Kercher, Sr., deceased, annexed of all and
singular the goods and chattels, rights and credits, which
were of Henry J{ercher, Sr., deceased, at the time of his death,
by his attorneys, and filed his declaration, with exhibits, which
are in the following words and fig·ures, to-wit:
State of Virginia,
County of Caroline, ss:
In the Circuit Court thereof.

J. Conway Chichester, Sergeant of the City of Fredericksburg, Virginia, Administrator, with the will of Henry l{ercher, Sr., deceased, annexed, of all and singular the goods and
chattels, rights and credits, \vhich \Vere of Henry Kercher,
Sr., deceased, at the time of ·his death, complains
page 3 ~ of the Richmond, Fredericksburg and Potomac
Railroad Company, a corporation doing business in
the said State of Virginia, of a p~·ea of trespass on the case
for tl1is: That heretofore, to-wit, on the 8th day of March,
1924, a.nd for a long time previous thereto the said defendant
was a common carrier of passengers for hire and reward,
and as such was operating a certain railroad or railway,
known and called the Richmond, Fredericksburg and Potomac
Railroad, extending from the City of Richmond, in the State
of Virginia, aforesaid, by \Vay of and through, among others,
the counties of Caroline and Spotsylvania, in said State o:f
Virginia, to the City of Washington, in the District of Columbia, for the carriage and transportation of passengers,
goods and chattels, on, along, upon and over the said railroad
from said city of Richmond, to the said City of Washington,
and from the said points, and each of them, to the intermediate points on and along said railroad and for hire and re"rard to the said defendant in that behalf.
Plaintiff further says that on or about the 5th day of March,
1924, and for a long time previous thereto the Atlantic Uoast
R-ailroad Company was a common carrier of passengers for
hire and reward, and as such was operating a certain railroad, or railway, known and called the Atla~tic Coast Line
Railroad from the City of St. Petersburg, in the State of
Florida, to the City of Richmond, in the State of Virginia,
for the ca-rra,ige and transportation of passengers, goods and
chattels, on and along said railroad between said points,
"rhich railroad of said Atlantic Coast Line Railroad Company
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connected, with the. line of said defendant, at the
page 4 ~ City of Richmond, in .the said State of Virginia, and
the said Atlantic Coast Line Railroad Company
was' authorized to sell and did sell to Plaintiss 's testator, at
said City of St. Petersburg, in the said State of Florida, a
ticket which called for and included transportation of said
Henry Kercher, Sr., over the said railroad or railway of
the said defendant, extending from the said City of Richmond, in the State of Virginia, aforesaid, by way of and
through the county of Caroline, in said State of Virginia, to
the City of Washington, in the District of Columbia; that the
said Atlantic Coast Line Railroad Company at the said City
of St. Petersburg accepted said Henry Kercher, Sr., and the
said Henry l{ercher, Sr., then and there became a passenger
of the said Atlantic Coast Line Railroad Company from the
said City of St. Petersburg, to the said City of Richmond, in
a certain vestibuled car or carriage which was to be and was
delivered by said Atlantic Coast Line Railroad Company to
said defendant at said City of Richmond on, to-wit, the 7th
day of March, 1924, for transportation over its line as hereinafter set forth; that said Henry l{ercher, Sr., also on,
to-,vit, the said 5th day of March, 1924, at said City of St.
Petersburg, purchased from the. Pullman Company and paid
for a lower berth, and became and was a passenger on the
vestibuled Pullman c.ar or carriage, to be transported by said
Atlantic Coast Line Railroad Company to the said City of
Richmond, and there delivered and transferred to said defendant's line for transportation, by said defendant over and
along its line from said City of Richmond, in the State of
Virginia, to the said City of Washington, in the District
of Columbia.
Plaintiff furtlH~r says tl1at his said testator, 'vas, at the
time he purchased said ticket and paid his fare for transportation as a passenger and became a. passenger from the said
City of St. Petersburg, in the State of Florida, to the said
.
city of \V ashington, in the District of Columbia,
page 5 ~ over and along the railroad or railway of the said
Atlantic Coast Line Railroad Company, from the
said City of St. Petersburg, in the State of Florida, to the
City of Richmond, in the State of Virginia, ann over and
along the line of the said defendant from tlie said City of
Richmond, to the said City of Washington, advanced in years
and feeble in body, of which the said Atla.i1tic Coast Line Railroad Company and tlw said defendant were then and there
notified, and all of 'vhich was apparent· to the agents, servants and employees of the said Atlantic Coast Line Railroad
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Company, and of the said defen<Iaut, the special attention
of both the conductor and porter of said vestibuled Pullman
car occupied by the said testator, being called thereto, the
names of said conductor, and porter being to the Plainti:f{ un:known.
· Plaintiff further says that the said defendant, being such
owner, operator and proprietor of the said Richmond, Fredericksburg & Potomac Railroad and a comm~n carrier ofpassengers1 on, to-wit, the 7th day of March, 1924, plaintiffs testator then and there in life, at the special instance and request of the said defendant became and ·"ras a passenger of
said certain vestibuled Pullman car or carriage which, with
the engine, tender, dining car and other vestibuled cars or
carriages attached made up a solid vestibuled train operated
upon and over said defendants railroad, owned, operated and
under the control of said defendant, and which train was on,
to-wit, the 7th day of 1\:larch, 1924, at the said County of Caroline, in the said State of Virginia, passing and running on
and along the railroad track of the said defendant and upon
which train the plaintiff's testator was to be safely carried
from the City of Richmond, in the said State of Virginia,
to the said City of Washington, in the said District of Columbia, for certain hire and reward, to the said defendant
in that behalf, (and the said defendant then and there received the said Henry l{ercher, Sr., as such passenger unattended, knowing that the said Henry l{ercher, Sr., was advanced in years, and feeble in body and had become
page 6 ~ sick, sore, disordered, and disabled, in both body
and mind, and nervous and restless while en route,
as a passenger as aforesaid, and it thereupon baca.me .and it
was the duty of the said defenadnt to use due and proper care
that the said Henry l{ercher, Sr., then and there in life, should
be safely carried by said train, cars and carriages on the
said journey, yet the said defendant not regarding its duty
in that behalf did not use due and proper care that the said
Henry Kercher, Sr., should be safely carried by the said train,
cars and carriages, from the said City of R·ichmond, to the
said City of Washington, but 'vholly neglected so to do, negligently suffered its tracks south of and near Penola, in the
County oi Caroline, Virginia, to become and remain in bad
condition and repair, unever and dangerous, and also negligently suffered said train to be imptoperly put up and put
together, and negligently suffered cars not suited for said
track and :fit for use thereon to. be put into and form part of
said train, and also negligently suffered the platform between
the said vestibuled cars to become defective, out of repair
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and open, also negligently suffered the vestibuled doors of the
cars or carriages of said train to become worn and defective
so that they would not remain closed, but would fly open when
said train was traveling along and over said track of said
defendant, and also suffered the door of the caP or carriage,
"in which said Henry Kercher, Sr., had a berth, and also other
vestibuled car doors to remain open, and suffered said Henry
l{ercher, Sr., to wander about on said train, without restraint
and without any care and attention, while said train was traveling at a l1igh rate of speed, between said City of Richmond,
and said City of Washington, and while plaintiff's said testator was a passenger thereon, south of and near the Station
of Penola, in the County of Caroline, in the State of Virgina;
and that by reason thereof, afterwards, and while said train
\Vas proceeding with said Henry l(ercher, Sr., on
page 7 } and along said railroad as a passenger as aforesaid,
from the said City of Richmond to the said City
of Washington, and before the arrival thereof, at the said
City of Washington as aforesaid, to-\vit, on, to-\vit, the said
7th day of }.{arcll, 1924, south of and near the Station of
Penola, in the County of Caroline, in the State of Virginia,
as aforesaid, the said Henry Kercher, Sr., then in life was,
\vith great force and violence, thro,vn from said train, upon
·which he was then and there a passenger, to and upon the
ground, between the railroad tracks of said defendant, and
plaintiffs said testator then and there and thereby greatly
injured, bruised and wounded about the head, body, hands,
arms, legs and limbs, and was greatly shocked, and then and
there negligently and care:essly suffered to remain lying upon
said track, suffering from said wounds, and exposed to the
cold weather, for a long period of time, without any effort
on the part of said defendant to rescue, care for or render
any attention to plaintiff's said testator as it was its duty to
do, or to have said testator taken to a hospital or other place
where he could and would be cared for, as it was its duty to
do, and said defendant knew, or could have known by ordinary care and attention that plaintiff's said testator had
been thrown from said train by traveling at-a high rate of
of speed, as aforesaid, whereby said Henry l{ercher, Sr.;
as a result of said injuries and the lack of care and attention, and shock resulting from said ''rounds and injuries as
aforesaid, and exposure, to the cold weather, afterwards, towit, on the 8th day of March, 1924, at the County of Spotsylvania, in the City of Fredericksburg, in the State of Virginia,
died.
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And -after this also, that heretofore, to-wit, on the 8th day
of }.!larch, 1924, and for a long time previous thereto, the said
defendant was a common carrier of passengers for hire and
reward and as such 'vas operating a certain ran-·
page 8 ~ road or railway known and called the Richmond,
Fredericksburg and Potomac Railroad extending
from the city of Richmond, in the State of Virginia, aforesaid, by way of and through, among others, the counties of
Caroline and Spotsylvania, in the said State of Virginia,
to the City of Washington, in the District of Co1umbia, for
the carriage and transportation of passengers) goods and
chattels on, along, upon and over the said railroad from the
City of Richmond to the said City of Washington, and from
the said points and each of them to the intermediate points
on and along said railroad and for hire and reward to the
said defendant in that behalf.
Plaintiff further says that on or about the 5th day "of March,
1924, and for a long time previous thereto, the Atlantic Coast
Line -Railroad Company was a common carrier of passengers, for hire and reward, and as such was operating a certain railroad or railway, known and cal!ed the Atlantic Coast
Line R.ailroad, from the City of St. Petersburg, in the State
of Florida, to the City of R-ichmond, in the State of Virginia,
for carriage and transpoi·tation of passengers, goods and
chatte~s on and along said railroad, between said points, which
railroad of said Atlantic Coast Line Railroad Company connected with the line of said defendant at the City of Richmond, in the said State of ·virginia, and the said Atlantic
Coast Line R.ailroad Company was authorized to sell and did
sell to plaintiff's testator, at said City of St. Petersburg, in
the said Henry l{ercher, Sr., also on, to-,vit, said 5th day of
eluded transportation of said Henry l{ercher, Sr.,- over said
railroad or railway of the said defendant, extending from the
said City of Richmond, in the State of Virgini~, aforesaid, by
way of and tl1rough the County of Caroline, in said State of
Virginia, to th~ City of 'Vashington, in the District of Columbia; that the said Atlantic Coast Line Railroad Company
at the said City of St. Petersburg, accepted of said Henry
Kercher, Sr., a.nd the said Henry l{ercher Sr., then
page 9 ~ and there became and w·as a passenger of the said
Atlantic Coast Line Railroad Company from said
City of St. Petersburg, to the said City of R·ichmond, in a
certain Pullman vestibuled car or carriage, whic.h was to be
and was delivered by the said Atlantic Coast Line Railroad

I
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Company to the said defendant at said City of Richmond,
for transportation over its line as hereinafter set forth, and
the said I-Ienry l{ercher, Sr., also on, to-wit, said 5th day of
~latch, 1924, at said City of St. Petersburg purchased from
the Pullman Company and paid for a lower berth and became
and was... a passenger on the vestibuled PuHman Car or Carriage to be transported by said Atlantic Coast Line Railroad
Company to the said City of Richmond, and there delivered
and transferred to the said defendant's line for transportation by said defendant over and along its line, from the said
city of Riehmond, in the State of Virginia, to the said City
of Washington, in the District of Columbia.
Plaintiff further says that his said testator ·was at the time
he purchased said ticket and paid his fare for transportation
as a passenger and became a passenge:r-from the said City
of St. Petersburg, in the State of Florida, to the said City
of Washington, in the District of Columbia, over and along
the railroad or railway of the said Atlantic Coast Line R·ailroad Company, from the said City of St. Petersburg, in the
State of Florida, to the said City of Richmond, in the State
of Virginia, and over and along the line of the said defendant from the said City of Richmond to the said City of Washington, advanced in years, and feeble in body, of which the
said. Atlantic Coast Line Railroad Company and the said
defendant were then and there notified, and all of which was
apparent to the agents, servai1ts and employees of the said
Atlantic Coast Line Railroitd Company and of the defendant, the special attention of both the conductor and porter
of the said v-estibuled Pullman car, occupied by the said testator, the names of said conductor and porter bepage 10 } ing to the plaintiff unknown, being called thereto;
Plaintiff further says tl1at the said defendant,
being such ow11er, operator and proprietor of the said Richmond, Fredericksburg & Potomac Railroad and a common
carrier of passengers on, to-wit, 7th day of March, 1924, plaintiff's testator then and there in life, at the special instance
and request, of the said defendant became, and was a pas·:..
senger, in said certain vestibuled Pullman car or· carriage,
'vhich, with the engine, tender, dining car and other vestibuled Pu~lman cars or carriages attached, made up a solid
vestibuled train operated upon and over said defendant's
railroad, owned, operated and under the control of said defendant, and wllich train 'vas on, to-wit, the 7th day of March,
1924, at tl1e said County of Caroline, in the said State of Virginia, passing and running on and along the railroad track
of the said defendant and upon 'vhich train the plaintiff's
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testator was to be safely carried from the said city of Richmond, in the State of Virginia, to the said City of Washington,
in th~ said District of Columbia, for certain hire and reward
to the said defendant in tha.t behalf, and the said defendant
then and there received the said Henry I{ercher, Sr.; as such
passenger, unattended, knowing that the said Henry l{ercher,
Sr. was advanced in years and feeble in body, and had become sick, sore, disordered and disabled, in both body and
mind, and nervous and restless while en route, as a. passenger as aforesaid, and by reason thereof it became and 'vas the
duty of. the said defendant to use due and proper care, to
keep the vestibule doors of said vestibuled train and the
platforms between the cars of said vestibuled train, provided
by said defendant for the transportation of plaintiff's said
testator as aforesakl, in a safe condition and closed while
plaintiff's testator was a passenger on said train and while
said train was moving betw·een stations on said railroad at
:which said train was scheduled to stop and that the said
Henry I{ercher, Sr., then in life, should be safely
page 11 ~ carried by the said. train, cars or carriages, on
the said journey, yet the said defendant not re
garding its duty in this behalf, conducted itself so carelessly,'
negligently and unskillfully that by reason of the· carelessness, negligence, unskillfulness and default of the said defendant and its servants, and for want of due care and attention, to its duty in that behalf, one of the vestibule doors,
the exact door to plaintiff being pnknown, of saicl vestibuled
train became and was defective so that it would not remain
closed, but 'vould fly open when said train was traveling at
a high rate of speed, and while said train was carrying plaintiff's said testator on said journey and before the arrival of
the said train at the said City of Washington, in the District
of Columbia, to-wit, on the 7th day of March, 1924, at the
County of Caroline, in the said State of Virginia, the said
vestibule door became open, and remained opened, unknown
to said testator while said train was moving at a high rate
of speed, over and along said defendant's railroad track near
and the south of the small station of Penola, in the State
of Virginia, but at which station said train 'vas not scheduled
to stop, by means whereof the said Ifenry I{ercher, Sr., then
and there being a passenger, as aforesaid, and while passing
from said car occupied by said Henry Kercher, Sr., to the
dining car ·of said train or other car of said train, 'vas thrown
from said train, and was with great force and violence, cast
upon the ground between the railroad tracks of said defendant; at the County of Caroline, in the State of Virginia, south

Kercher's Admr. v. R. F. & P. R. R. Co.

37

of and near said station of Penola, and was greatly injured,
bruised, lacerated and wounded about the head, back, hands,
arms, legs and limbs, and was greatly shocked, and was then
and there negligently and carelessly suffered by sa'id defendant to remain lying in a helpless condition between said railraod tracks, at the place aforesaid, suffering from said
'\\rounds and exposed to the cold weather for a long period of
time, ·without medical attention or any aid from
page 12 ~ said defendant and without effort on the part of
said defendant to have said Henry l{ercher, Sr.,
· taken to a hospital, or some other place for treatment and
attention, ns it was its duty to do, whereby said Henry Kercher, Sr., as a result of said injuries and lack of care and attention to said injuries and wounds, and shock resulting from
said wounds and injuries and exposure, to said cold weather,
a.fterwa~ds, to-wit, on the 8th day of March, 1924, at the
County of Spotsylvania, in the City of Fredericksburg, in the
State of Virginia, died.
_:

··'!

- i
/.

TIDRD COUNT.
And also for this: That l1eretofore, to-wit, on the 8th day
of ~Iarch, 1924, and for a long time previous thereto the
said defendant was a common carrier of passengers for hire
and re,vard, and as such 'vas operating a certain railroad
or railway known and called the Richmond, Fredericksburg
and Potomac Railroad, extending from the City of Richmond,
in the State of Virginia, aforesaid, by 'vay of and through,
among others, the counties of Carolin~ and Spotsylvania, in
said State of Virginia, to the City of Washington, in the District of Columbia, for the carriage and transportation of
I)assengers, goods and chattels, on, along,. upon and over the
said railroad from said City of Richmond to the said City of
Washington, and from the said points and each of them to
the intermediate points on and along said railroad and for
hire and reward to the said defendant in that behalf;
, Plaintiff further says that on or about the 5th clay of March,
1924, and for a long time previous thereto, the Atlantic Coa.st
Line Railroad Company was a common carrier of passengers
for hire and re,vard, and as such was operating a certain railroad or railway, kno,'\'11 and called the Atlantic Coast Line
Railroad, from the City of St. Petersburg, in the State of
Florida, to the City of Richmond, in the State of Virginia,
for the carriegae and transportation of passengers,
page 13 ~ goods and chattels on and along said railroad between said points, which railroad of said Atlantic

~
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Coast Line Railroad Company connected 'vith the line of said
defendant, at the City of Riehmond, in the State of Virginia,
and the said Atlantic Coast Line Railroad Company was authorized to sell and did sell to plaintiff's testator at said City
· of St. Petersburg, in the said State of Florida, a ticket which
called for and inc~uded transportation for said Henry l{ercher, Sr., over the said railroad or railway of the said defendant, extending from the said City of Richmond, in the
State of Virginia, aforesaid, by way of and through the
County of Caroline, in said State of Virginia, to the City of
vVashington, in the District of Columbia, that the said
Atlantic Coast Line Railroad Company at the said City of
St. Petersburg, accepted said Henry I<:ercher, Sr., and the
said Ifenry Kercher, Sr., then and there became a passenger
of the said Atlantic Coast Line Railroad Company from said
City of St. Petersburg, to the said City of Richmond, in a
certain Pul:man vestibuled car or carriage, 'vhich was to be
and was delivered by saiq At:antic Coast Line Railroad Company, to the said defendant a.t said City of Richmond, on,
'to-wit, the 7th day of March, 1924, for transportation over its
line as hereinafter set forth; that said Henry l{ercher, Sr.,
also on, to-wit, the said 5th day of 1\{arch, 1924, at said City
of St. Petersburg, purchased from the Pullman Company
and paid for a lo\\rer berth, and became and was a passenger
on the vestibuled Pullman car or carriage, to be transported
the said Atlantic Coast Line Railroad Company, trom the
City of Rich~ond, and there delivered and transferred to
City of St. Petersbhrg, to the said City of Richmond, in a
ant over and along its line, from the said City of R.ichmond,
in the State of Virginia, to the said City of Washington, in
the District of Columbia.
Plaintiff further says that his said testator was at the
time he purchased said ticket and paid his fare for
page 14 ~ transportation, as a passenger and became a passenger from the said City of St. Petersburg, in the
·State of Florida, to the said City of Washington, in the District of Columbia, over and along the railroad or railway of
the said Atlantic Coast Line R.ailroad Company, from the
said City of St. Petersburg, in the State of Florida, to the
said City of R.ichmond, in the State of Virginia, and over and
along the line of the said defendant from the said City of
Riehmond, to tl1e said City of Washington advanced in years
and feeble in body, of which the said ~t\.tlantic Coast Line
R·ailroad Company and the said defendant were then and
there notified and all of which was apparent to the agents,
serv-ants and employers of the said Atlantic Coast Line Rail-
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road Company and of the said defendant, the special atten·
tion of both the conductor and porter of said vestibuled Pull
man, car occupied by the said testator, being called thereto,
the names of said conductor and porter being to the plaintiff unkno"rn.
Plaintiff further says tl1at the said defendant, being such
owner, operator and proprietor of the said Richmond Fred-·
ericksburg & Potomac Railroad and a common carrier of passengers, on, to-wit, the 7th day of 1\fa.rch, 1924, plaintiffs testator then and there in life at the special instance and request of the said defendant became and 'vas a passenger in
said certain vestibuled Pullman car, or carriage, 'vhich, 'v~th
the engine, tender, dining car and other vestibuled cars or
carriages attached, made up a solid vestibul_ed train, operated upon and over said defendant's railroad ow11ed, operated and under the control of said defendant, and "rhich train
was, on, to-wit, the 7th day of Marcl1, 1924, at the said County
of Caroline, in the said State of Virginia, passing and running along the railroad track of the said defendant and upon
:which train the plaintiff's testator 'vas to be safely carried,
from the City of Richmond, in the said State of Virginia, to
the said City of \Vashington, in the said District of Columbia,
for certain hire and reward, to the said defendant
pag·e 15 } in that behalf, and the said defendant ·then and
t.ltere received the said Henry l{ercher, Sr., as such
passenger unattended, lmowing that the said Henry l{ercher,
Sr., was advanced in years, and feeble in body and had become sick, sore, disordered, and disabled, in both mind and
body and nervous and restless while en route as a passenger
as aforesaid, and by reason thereof it became and was the
duty of the said defendant to use due and proper care to keep
the vestibule doors of said vestibuled train and the platforms
between the cars of said vestibuled train provided by said
defendant for the transportation of said plaintiff's testator,
as aforesaid, closed and to see that they were not opened 'vhile
the plaintiff's testator was a passenger on said train, and
w·hile the said train was moving between stations at which
said train was scheduled to stop, so that the said Henry
Kercher, Sr., then in life, should be safely carried by the
said train, cars or carriages on said journey; yet the said defendant not regarding its duty in this behalf, conducted itself so carelessly, negligently and unskillfully that by reason of the careless11ess, neg:igence, and unskillfulness and default of·the said defendant and its servants, and for want of
due care and attention to its duty in that behalf, one of the
4
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vestibule doors, the exact door to plaintiff being unknown, of
said vestibuled train was negligently and carelessly permitted
to be opened and remain open while said train was traveling
at a high rate of speed and while said train was carrying
plaintiff's said testator on said journey and before tne arrival of said train at said City of Washington, in the District
of Columbia, to-wit, on the 7th day of March, 1924, in the
County of Caroline, in the said State of Virginia, near the
said station of Penola, but at which Station said train was not
scheduled to stop, by means whereof the said Henry l{ercher,
Sr. then a.nd there being a passenger as aforesaid, and wbil~
passing from the car occupied by said testator to the dining
car or other car of said train was thrown or fell
page 16 ~ through said door from said train and with great
force and violence was cast upon the ground be;..
tween the railroad tracks of said defendant, at the County
of Caroline, in the said State of Virginia, near said Station
of Penola and was greatly injured, bruised, lacerated and
'vounded about tl1e head, body, ·back, hands, arms, legs and
limbs, and was greatly shocked, and V{as then and there negligently and carelessly suffered by said defendant to remain
lying between said railroad tracl\:s, at the place aforesaid,
suffering· from said wounds and exposed to the cold, weather
for a long period of time, without medical attention or any
aid from said defendant and without effort on the part of
said defendant to have said Henry Kercher, Sr., rescued and
taken to a hospital, or other place for treatment and attention, whereby said IIeury l(ercher, Sr., as a result of said injuries and wounds and the failure of said defendant to rescue, him in a reasonable time and its lack of care and attention in having said injuries, and wounds cared for in a reasonably prompt time, and shock resulting from said wounds
and injuries and exposure to said cold weather, afterwards,
to-wit, on the 8th day of ~{arch, 1.924, at the County of
Spotsylvania, in the City of Fredericksburg, in the State of
Virginia, died.
FOURTH COUNT.
And for this also: That heretofore, to-wit, on the 8th day r ~
J\Iarch, 1924, and for a long time previous thereto, the said
defendant 'vas a common carrier of passengers for hire and
reward, and 11s such was operating a certain railroad or railway known and called the Richmond, Fredericksburg and Po-
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·tomac Railroad, extending from the City of Richmond, in the
State of Virginia, aforesaid, by way of and through, among
others, the counties of Caroline and Spotsylvania, in said
State of Virginia, to the City of Washington, in the District
of Columbia, for the carriage and transportation of passengers, goods and chattels, on, along upon and over the said
railroad from said City of Richmond, to the City
page 17 ~ of Washington and from the said points and each
of them to the intermediate points on and along
said railroc1d and for hire and reward. to the said defendant
in that behalf.
·
Plaintiff further says that on or about the 5th day of March,
1924, and for a long time previous thereto the Atlantic Coast
Line Railroad Company was a common carrier of passengers,
for hire and reward, and as such was operating a certain
railroad or raihvay, known and called the Atlantic Coast Line
Railroad from the City of St. Petersburg, in the State of
Florida, to the City of Richmond, in the State of Virginia, for
carriage and transportation of passengers, goods and chattels, on and along said railroad between said points, which
railroad of said Atlantic Coast Line Railroad Company connected with the line of said defendant, at the City 9f Richmond, in the said State of Virginia, and the said Atlantic
Coast Line Railroad Company was authorized to sell and did
sell to plaintiff's testator, at said City of St. Petersburg, in
the said State of ~.,lorida, a ticket which called for and included transportation of said I-Ienry J{ercher, Sr., over the
said railroad or raihvay of the said defendant, extending from
the said City of R.iehmond, in the State of Virginia, aforesaid, by way of and through the County of Caroline, in said
State of Virginia, to the City of Washington, in the District
of Columbia.; that the said .Atlantic Coast Line Railroad
Company, at the said City of St. Petersburg, aecepted said
Henry l{ercher, Sr., and the said Henry l{ercher, Sr., then
·and there became and was a passenger of the said Atlantic
Coast Line Railroad Company from said City of St. Petersburg, to the said City of Richmond, in a certain Pullman vestibuled car or carriage which was to be and 'vas delivered by
said Atlantic Coast Line Railroad Company to the line of said
defendant at said City of Richmond, on, to-wit, the 7th day
of 1viarch, 1924, for transportation over its line as hereinafter
set forth; that said Henry Kercher, Sr., also on, to-wit, the
said 5th day of 1vfa.rch, 1924, at the said City of St.
page 18 ~ Petersburg, purchased from the Pullman Company
and paid for a lower berth, and became and was a
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p.asseng~r, on the vestibuled Pullman car or carriage to be
transported by said Atlantic Coast Line R.ailroad Company to
the said City of Richmond, and there delivered and transferred to the said defendant's lin~, for transportation by said
defendant over and along its line from the said City of Richmond, in the State of Virginia, to the said City of Washington, in the District of Columbia.
Plaintiff further says that his said testator was, at the
time he purchased said ticket and paid his fare for transportation as a passenger and bacame a pass.enger from the
said City of St. Petersbu!·g, in the State of Florida, to the
said City of Washington, in the District of Columbia, over
and along the railro&d or railway of the said Atlantic Line
Railroad Company, from the said City of St. Petersburg, in
the State of Florida, to the said City of Richmond, in the
State of Virginia, and over and along the line of the said
defendant from the said City of Richmond, to the said City
of Washington, advanced in years and feeble in body, of which
the said Atlantic Coast Line Railroad Company and the said
c ·,,~; endunt were then and there notified and all of which w:'
apparent to the agents, servants and emplyes of the said Atlantic Coast Line Railroad Company and of the said defendant, the special attention of both the conductor and porter
of said vestibuled Pullman car, occupied by the said testator,
being called thereto·, the name of said conductor and porter
bing to the plaintiff unknown.
Plaintiff further says that the said defendant, being such
owner, operator and proprietor of the said Richmond_ Fredericksburg and Potomac Railroad and a common carrier of
passengers, on, to-wit, the 7th day of ~{arch, 1924, plaintiff's
testator then and there in life, at the special instance and
request of the said· defendant became and \Vas a
page 19 ~ passenger in said certain vestibuled Pullman car
or carriage, which, \Vith the engine, tender, dining
car and other vestibuled cars or carriages, attached made up
a solid vestibuled train operated upon and over said defendant's railroad, owned, operated and under the control of said
defendant, and which train was on, to-wit, the 7th day· of
¥arch, 1924, in the said County of Caroline, in the said State
of Virginia, passing and running on and along the railroad
track of the said defendant and upon which train the plaintiff's testator was to be safely carried from the city of.Richmond, in the said State of Virginia, to the said City of Washington, in the said District of Columbia, for certain hire and
reward to the said defendant in that behalf, and the said defendant then and there received the said .Henry Kercher, Sr.,
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as such passenger unattended, knowing that _the said Henry
Kercher, Sr., was advanced in years, and feeble in body and
had become sick, sore, disordered and disabled in both body
and mind, and nervous and restless, while en rout0 as· a passenger, as aforesaid, and it thereupon became and was the
duty of the said defendant to use due and proper care to
guard, restrain and protect·the said Henry Kercher, Sr., then
and there in life, from needlessly wanderilig about said train,
and from being and remaining in dangerous places thereon,
and to advise and ·warn him of apparent danger and to render and to give to him due and proper care and assistance
'vhen plaintiff's said testator was moying about said car, of
said train occupied by plaintiff's said testator from one car
to anotl1er of said train, and to aid and assist said plaintiff's
testator in retiring and arising from his berth, and in dressing
and to correctly inform him of the proper time, and place
where his said journey would end, and to advise and prevent
him from leaving said train prior to his arrival at said City
of 'Vashington, and to render to him all other due, and proper
care, in and about the premises, in order that plaintiff's said
testator, should be safely- carried by said train, cars or carriags, on the said journey, yet the said defendant
page 20 } not regarding the said duty in this behalf stopped
said train near and south of the small station of
8fJ>euola, in the Conuty of Caroline, in the State of Virginia,
and the doors of the car occupied by plaintiff's said testator
and other cars of said train were opened, by said defendant,
and said Henry l{ercher, Sr., was, by said defendant, its
agents and servants, perimtted to alight from saidtrain, not
being restrained from so doing, and the said defendant then
and there so carelessly, negligently and unskillfully conducted
itself, in this behalf, that by reason of the carelessness, negligence and unskillfu~ness, and "default of the said defendant,
and its servants, and for want of clue care and attention, to
its duty on that behalf the said train 'vas started by said defendant, leaving the said Henry Kercher, Sr., standing on or
between the railroad tracks of said defendant, not being
guarded, protected, aided, assisted, advised or 'varned of his
danger, as it was the duty of said defendant to do, the said
Henry Kercher, Sr., was, while in sa~d position, struck by
said defendants, said train after it had been started as aforesaid, and with great force and violence, -then and there cast
upon the ground, between the said railroad tracks of said
defendant, in said county of Caroline, in the State of Virginia.,
near and south of said station of Penola and was greatly in·
jured, bruised and lacerated about his head, body, back, h~1ds 1
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arms, legs and limbs, a.nd was then and there negligently
suffered by said defendant to remain lying in a helpless condition, hehveen the said railroad tracks, at the place aforesaid, suffering from said wounds, a.nd exposed to the cold
March weather for a long period of time, and was greatly
shocked, without medical attention, or any aid from said defendant, or without effort on the part of said defendant to
have plaintiff's said testator taken to a hospital or other place
for treatment or attention, whereby said Henry l{ercher, Sr.,
as a result of said injuries, the lack of care and atpage 21 ~ tention on the part of the said defendant to rescue
said deceased, in a reasonably prompt .time, and
have said injuries and wounds treated and cared for as it was
its duty to do, and the shock resulting from said wounds and
exposure, to the cold as aforesaid, afterwards, to-,vit, on the
8th day of March, 19~24, in the City of Fredericks burg, in the
County of Spotsylvania, died.
FIFTH COUNT.
And for this also: That heretofore, to-wit, on the 8th day
of J\tiarch, 1924, and for along time previous thereto the said
·defendant was a common carrier of passengers for hire a.nd
reward, and as such was operating a. certain railroad or railway known and called the Richmond, Fredericksburg & Po-::~
tomac Railroad, extending from the City of Richmond, in the
State of Virginia aforesaid, by way of and through, among
others~ the counties of Caro:ine and Spotsylvania, in the said
State of Virginia, to the City ·of Washington, in the District
of Columbia, for the carriage and transportation of passengers, goods and chattels on, along, upon and over the said
railroad from said City of Richmond to the said City of Washington, and from the said points and each of them to the intermediate points, on and along said railroad and for hire and
reward, to the said defendant in that behalf.
Plaintiff further says that on or about the 5th day of March,
1924, and for a long time p:i·evious thereto the Atlantic Coast
Line Railroad Company was a common carrier of passengers
for hire and reward, and as such w&s operating a certain railroad or railwav. known and called the Atlantic Coast Line
Railroad from· the City of St. Petersburg, in the Stat~ of
Florida, to the City of Richmond, in the State of Virginia,
for the carriage and transportation of passengers,
page 22 ~ goods and chattels on and along said railroad, between said points, which railroad of said Atlantic
Coast Line Railroad Company connected with the line of said
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defendant, at the City of Richmond, in the said State of Virginia, and the said Atlantic Coast Line Railroad Company
was authorized to sell and did sell to plaintiff's testator, at
said City of St. Petersburg, in the said State of Florida, a
ticket which called for and included transportation of said
Henry l{erc.her, Sr.; over the said railroad or railway of
said defendant extending from the said City of Richmond,
in the State of Virginia aforesaid, by way of and through
the County of Caroline, in said State of Virginia, to the City
of Washington, in the District of Columbia; that the said
Atlantic Coast Line Railroad Company, at the said City of
St. Petersburg, accepted said Henry l{ercher, Sr., and the
said Henry l{ercher, Sr., then and there became and was a
passenger of tl1e said Atlantic Coast Line Railroad Company
from the said City of St. Petersburg, to the said City of
Richmond, in a certain Pullman vestibuled car or carriage,
which was to be and was delivered by said Atlantic Coast Line
Railroad Company to the line of the said defendant at said
City of Richmond, on, to-wit, the 7th day of March, 1924, for
transportation over its line as hereinafter set forth, that said
Henry Kercher, Sr., also on, to-wit, the said 5th day of :Niarch,
1924, at said City of St. Petersburg, purchased from the Pullman Company and paid for a lo,ver berth, and because and
was a passenger, on the vestibuled Pullman car or carriage,
to be transported, by said Atlantic Coast Line Railroad Company to the said City of Richmond, and there delivered and
transferred to the said defendant's line for transportation
by said defendant over and along its line, from the said City
of Richmond, in the State of Virginia, to the said City of
Washington, in the District of Columbia.
page 23 ~ Plaintiff further says that his said testator was
at the time he purchased, said ticket and paid his
fare for transportation, as a passenger and became a passenger from the said City of St. Petersburg, in the State of
Florida, to the said City of Washington, in the District of
Columbia, over and along the railroad or railway of the said
Atlantic Coast Line Railroad Company from the said City of
St. Petersburg, in the State of Florida, to the said City of
Richmond, in the State of Virginia, and over and along the
line of the said defendant from the said City of Richmond,
to the· s~id City of Washington, advanced in years and feeble, in body, of 'vhich the said Atlantic Coast Line Railroad
Company and the said defendant were then and there notified,
and all of ·which was apparent to the agents, servants and employes of the said Atlantic Coast Line Raulroad Company
and of the said defendant, the speci~l attention of both the.
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conductor and porter of said vestibuled Pullman car, occupied
by said testator being aclled thereto, the names of said .conductor and porter being to the plaintiff unknown.
Plaintiff further says that the said defendant, being such
owner, operator and proprietor of the said Richmond, Fredericksburg & Potomac Railroad and a common carrier of passengers, on, to-wit, the 7th day of March, 1924, plaintiff's·
testator, then and there in life, at the special instance and
request of the said defendant became and was a passenger
in said certain vestibuled Pullman car or carriage, 'vhich, with
the engine, tender, dining car and other vestibuled cars or
carriages, attached, made up a solid vestibuled train operated upon and over said defendants railroad, owned, operated
and under the control of said defendant, and which train was,
on, to-wit, the 7th day of ::March, 1924, at the said County of
Caroline, in the .said State of Virginia, passing and running
on and along the. rai1road track of the said defendant and
upon ·which train the plaintiff's intestate was to be safely
carried from the City of Richmond, in the said
page 24 ~ State of Virginia, to the said City of Washington, in the said District of Columbia, for certain
hire and reward, to the said defendant in that behalf, and
the said defendant then and there received the said Henry
KP-rcher, Sr., as such passenger unattended, knowing that
the said Henry l{ercher, Sr., was advanced in years and feeble in body and had become sick, sore, disordered ana disabled, in both body and mind, and nervous and restless while
en route as a passenger as aforesaid, and it thereupcm necame
and was the duty of the said defendant to use due and proper
care to guard, restrain and protect the said Hen·ry .Kerc11er,
Sr., then and there in life, from needlessly wandering about,
said train, and from being and remaining in dangerous places
thereon, and to advise and warn him of apparent danger,
and to render and to give to him due and proper care and assistance, when plaintiff's said testator was mov.ing about said
car of said train occupied by plaintiff's said testator or from
one car to another of said train, and to aid and assist said
plaintiff's testator in retiring and arising from his berth, and
in dressing and to correctly inform him of the proper time and
place, ·where his said journey would end, and to advise and
prevent him from leaving said train prior to his arrival at
said City of Washington, and to render to him all other due ·
and proper care in and ~bout the premises in order that plaintiff's said testator should be safely carried by said train,
cars or carriages on the said, journey, yet the said defendant
not regarding its said duty in this behalf conducted itself so
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carelessly, negligently and unskillfully in this behalf, that by
reason of the carelessness, negligence and unskillfulness. and
default of the said defendant and its servants, and for want
of due care and attention to its duty on that behalf, the said
Henry Kercher, Sr., was not guarded, restrained, protected,
aided, assisted, advised, or 'varned by said defendant but
said testator was permitted to wander about said train and
to be and remain in dangerous places thereon unattended
and without warning or advice from said defendpage 25 } ant, its agents, employes and servants, by reason
whereof plaintiff's said testator while said train
'vas moving at a high rate of speed, over and along said
defendant's railroad track, near and south of the small sta~
tion of Penola, in the State of Virginia, but at which Station
said train was not scheduled to stop, then and there being a
passenger as aforesaid, fell, stepped, or was thrown from
said train, the exact way being unknown to plaintiff, and was
with great force and violence, cast upon the ground, between
the railroad tracks, of said defendant in the County of Caroline, in the said State of Virginia, near said station of Penola
and was greatly injured, bruised and lacerated and wounded
about his head, body, back, hands, arms, legs and limbs and
was greatly shocked and was then and there negligently suffered by the said defendant to remain lying in a helpless condition, between said railroad tracks, at the place aforesaid,
suffering from said wounds and exposed to the cold weather
for a long period of time, without medical attention or any
aid from said defendant or without effort on the part of said
defendant to have plaintiff's said testator taken to a hospital or other pl~ce for treatment and attention, 'vhereby said
Henry ICercher, Sr., as a result of said injuries, the lack of
care and attention on the part of said defendant to have said
injuries and wounds treated and cared for, and shock resulting from said 'vounds and injuries and exposure to the cold
we~ther, and because of said negligence and carelessness of
said defendant as aforesaid, afterwards, to-wit, on the 8th
day· of March, 1924, in the County of Spotsylvania, in the City
of Fredericksburg, in the State of Virginia, died.
SIXTII COUNT.
And for tl1is also: That heretofore, to-wit, on the 8th day
of lVIarch, 1924, and for a long time previous thereto the said
defendant was a common carrier of passengers for hire and
reward, and as such was operating a certain railroad or rail-
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way known and called the Richmond, Frederickspage 26 ~ burg and Potomac Railroad, extending from the
City of Richmond, in the State of Virginia aforesaid, by way of and through, among others, the Counties of
Caroline and Spotsylvania, in said State of Virginia, to the
City of Washington, in the District of Columbia, for the carriage and transportation of passengers, goods and chattels on,
along, upon and over the said railroad from said City of
Richmond, to the said City of Washington, and from the said
points and each of them to the intermediate points on and
along said railroad and for hire and reward to the said defendant in that behalf.
Plaintiff further says that on or about the 5th day of -1\{arch,_
1924, and for a long time previous thereto, 'the Atlantic Coast
Line R.ailroad Company was a common carrier of passengers,
for hire and reward, and as such was operating a certain railroad or railway, known and ca!led the Atlantic Coast Line
R.ailroad, from the City of St. Petersburg, in the State of
Florida, to the City of Richmond, in the State of Virginia, for
the carriag·e and transportation of passengers, goods and
chattels on and along said railroad between said points, which
railroad of said .A.tlantic Coast Line Railroad Company connected with the line of said defendant, at the City of Richmond, in the said State of Virginia, and the said Atlantic
Coast Line Railroad Company was authorized to sell and did
sea to plaintiff's testator at said City of St. Petersburg, in
tl1e said State of Florida, a ticket which called for and included transportation of said Henry l{ercher, Sr., over the
said Railroad or railway of said defendant, ~xtending from
the said City of R.ichmond, in the State of Virginia, aforesaid, by way of and throug·h the County of Caroline, in the
State of Virginia, to the City of vVashington, in the District of Columbia; that the said Atlantic Coast Line Railroad Company, at the said City of St. Petersburg, accepted
said Henry Kercher, Sr., and the said Henry Kercher, Sr.,
then and tl1ere became and 'vas a passenger of the said Atlantic Coast Line Railroad Company from the said
page 27 ~ City of St. Petersburg, to the said City of Richmond in a certain Pullman, vestibuled car or carriage, whicl1 w·as to be and 'vas delivered by Sdid Atlantic
Coast Line R.ailroad Company to the said defendant at said
City of R.ichmond, on, to-wit, the 7th day of March, 1924, for
transportation by said defendant over its line as hereinafter
set forth; that said Henry l{ercher, Sr.; also on, to-wit, the
said 5th day of ~larch, 1924, at said City of St. Petersburg,
purchased from the Pullman Company and paid for a lower
berth, and became and was a passenger on the vestibuled Pull-
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man car or carriage to be transported by said Atlantic Coast
Line Railroad Company to the said City of Richmond and
there delivered and transferred to the said defendant's line
for transportation by said defendant over and along its line
from the said City of Richmond, in the State of Virginia, to
the said City of Washington, in the District of Columbia.
Plaintiff further says. that his said testator 'vas, at the
time he purchased s~id ticket and paid his fare for transportation as a passenger and became a passenger from the said
City of St. Petersburg, in the State of Florida, to the said
City of \Vashington, in the District of Columbia, over and
along the railroad or railway of the said Atlantic Coast Line
Railroad Company, from the said City of St. Petersburg, in
the State of Florida, to the said City of Richmond, in the
State of Virginia, and over and along the line of the said defendant from the said City of Richmond, to the said City of
Washington, advanced in years and feeble in body, of which
the said Atlantic Coast Line Railroad Company and the said
defendant were then and there notified and all of which was
apparent to the agents, servants and employers of the said
Atlantic Coast Line Railroad Company and of the said defendant, the special attention of both, the conductor and
Porter of said vestibuled Pul1man car, occupied by the said
testator, being called thereto, the names of said conductor and
porter being to the plaintiff· unknown.
page 28 ~ Plaintiff further says that the said defendant,
being such owner, operator and proprietor of the
said Richmond, Fredericksburg and Potomac Railroad and a
common carrier of passengers, on, to-wit, the 7th day of
lVIarch, 1924, plaintiff's testator then and there in life, at tho
special instance and request of the said defendant became
and was a passenger on said certain vestibuled Pullman
car or carriage which, with the engine, tender, dining car and
other v-estibuled cars or carriages attached, made up a solid
vestibuled train operated upon and· over said defendant's
railroad, owned, operated and under the control of said defendant, and wl1ich train was on, to-wit, the 7th day of l\:larcl1,
1924, at the said County of Caroline, in the said State of Virginia, passing and running on and along the railroad track
of the said defendant and upon which train the plaintiff's
testator was to be safely carried from the City of Richmond,
in the said State of Virginia, to the said City of Washington,
in the said District of Columbia, for certain hire and reward
to the said defendant in that behalf, and the said defendant
then and there received the said Henry l(ercher, Sr., as such
passenger unattended, knowing that the said Henry l(ercher,
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Sr., was advanced in years and feeble in body and had become sick, sore, disordered and disabled in both body and
mind, and nervous and restless while en route as a passenger
as aforesaid, and it thereupon became and \vas ti1e duty of.
the said defendant to use due and proper care to restrain,
guard and protect the said Henry l{ercher, Sr., from \Vandering about said train in dangerous places, so that he would be
safely carried by the said train, cars and carriages on the
said journey, and it also became and was the duty of the said
defendant, in the event that said Henry Kercher, Sr., fell,
stepped or was thrown from said train, to the knowledge of
said defendant, to promptly stop the said train and to rescue
said :Henry l{ercher, Sr., and to take him with reasonable·
promptness to a hospital or other place where he
page 29 ~ could and would receive proper treatment and assistance, or to promptly procure others to render
the necessary assistance in ·rescueing the said Henry Kercher, Sr., and to have him taken to a hospibll or other place
where he could and would receive due and proper treatment,
aid, assistance and .attention; yet the said defendant, not regarding its duty in this behalf, conaucted itself so carelessly,
negligently and unskillfully that by reason of the care~essness,
neg·ligence, unskillfullness and default of the said defendant
and its servants, and for want of due care and attention to its
duty in that behalf, the said Henry Kercher, Sr., was permitted to walk and wander about said train il~ dangerous
places unaided, unassisted, unrestrained, unguarded and unprotected, and while so w~lking and wandering about he fell,
stepped, alighted or was thrown from defendant's said train
on, to-wit, the 7th day of March, 1924, at about 5 o'clock in
the morning, south of and near the small station of Penola,
in the said State of Virginia, while said testator \Vas a passenger on said train and before the arrival of said train at
said City of Washington, in the District of Columbia, and
said testator was with great force and violence cast upon the
ground at the time and place aforesaid between the railroad
tracks of said defendant and was greatly injured, bruised,
lacerated and wounded about the head, back; hands, arms,
legs and limbs, and plaintiff's testator was then and there left
by the said defendant lying in a helpless condition suffering
from said 'vounds and exposced .to the cold l.farch weather
for a long period of time without any medical attention or any
aid from said defendant and without any effort on the part
of said defendant to have plaintiff's said testator taken to a
hospital or other place for treatment and attention, all of
which was known to said defendant, its agents, servants and
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em.ployers or could have been known by the exercise of due
and proper care, and plaintiff further says that said train,
on which his testator was a passenger as aforesaid, was, at
the time said .testator was left lying in said helppage 30} less condition, by said defendant only about twen.ty-eight. (28) mile~ out from the City of Fredericksburg, Virginia, where a good medical hospital is maintained,
and that said City of'Fredericksburg is in direct route ove:c
which said train passed from the place where said testator
was _injured and left lying as aforesaid to the destination
of said train, to-wit, the said City of Washington; that said
train could have been stopped by said defendant at the place
of said injury without endangering the lives of other passengers, and even without any great inconvenience to the said defendant, and as a result of the negligence and carelessness of
the said defendant to rescue said Henry Kercher, Sr., with
reasonable promptness and in leaving said testator lying in
said helpless condition exposed to the weather as aforesaid..
and the lack .of attention to said bruises and wounds, and
shock resulting therefrom and because of tl1e negligence and
carelessness of said defendant as aforesaid, the said Henry
l{ercher, Sr., afterwards, to-wit, on the 8th day of March,
1924, in the County of Spotsylvania, in the City of Fredericksburg, in the State· of Virginia, died.

SEVENTH COUNT.
And for this also: That heretofore, to-wit, on the 8th day
of March, 1924, and for a long time previous thereto th~ said
defendant was a common caTrier of passengers for hire and
Teward, and as such was operating a certain railroad or railway, known and called the Richmond, Fredericksburg & Potomac Railroad, extending from the City of Richmond, in
the· State of Virginia aforesaid, by ·way of and througl1, among
others,. the counties of Caroline and Spotsylvania, in the said
State of Virginia, to the City of vV ashington, in the District of
Columbia, for the carriage and transportation of passengers; goods and chattels on, along, upon and over the said
railroad from said City of R.ichmond to the said
page 31 } City of Washington and from the said points and
each of them to the intermediate points, on and
along said railroad and for hire and reward to tile said defendant in that behalf.
Plaintiff further says that on or about the 5th day of
March, 19·24, and for a long time previous thereto the Atl~n
tic Coast Line Railroad Company was a common carrier of
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passengers, for hire and reward, and as such was operating
a certain rai:road or railway, known and called the Atlantic
Coast Line Railroad, from the City of St. Petersburg, in the
State of Florida, to the City of Richmond, in the State of
Virginia, for the carriage and transportation of passengers,
goods and chattels and on and along said railroad betwee1
said points, which railroad of said Atlantic Coast Line Railroad Company connected with the line of said defendant,
at the City of Richmond, in the said State of Virginia, and
the said Atlantic Coast Line Railroad Company w~ authorized to sell and did sell to plaintiff's testator at said~
of St. Petersburg, in the said State of Florida, a ticket which
called for and included transportation of said Henry l{ercher,
Sr., over the said railroad or railway of the said defendant,
extending from the said City of Richmond, in the State of
Virginia, aforesaid, by way of and through the County of
Caroline, in said State of Virginia, to the City of Washington,
in.the District of Columbia.; that the said Atlantic Coast Line
Railroad Company at the said City of St. Petersburg, accepted said Henry l{ercher, Sr., and the said Ifenry l{ercher,
Sr., then and there became and 'vas a passenger of the said
Atlantic Coast Line Railroad Company from the said City of
St. Petersburg, to the said City of Richmond, in a certain
Pullman vestibuled car or carriage which was to be and \vas
delivered by said Atlantic Coast Line Railroad Company to
the said defendant, at said City of Richmond, on, to-wit, the
7th day of 1\farch, 1924, for transportation by it over its line
·
as hereinafter set forth; that said Henry Kercher,
page ,32 ~ Sr., also on, to-wit, the said 5th day of ~larch,
1924, at said City of St. Petersburg, purcllased
from the Pullman Company and paid for a lower berth, and
became and was a passenger on the vestibuled Pullman, car
or carriage to be transported ·by said Atlantic Coast Line
Railroad Company to the said City of Richmond, and there
delivered and transferred to the said defendant's line for
transportation over and along itE? line from the said City of
Richmond, in the State of Virginia, to the said City of Washington, in the District of Columbia.
·
·
·
Plaintiff further says that his said testator was, at the
time he purchased said ticket and paid his fare for trans-"
portation, as a passenger and became a passenger from the
said City of St. Petersburg, in the State of Florida, to the
said City of Washington, in the District of Columbia, over
and along the railroad or railway of the said Atlantic Railroad Company, from the said City of St. Petersburg, in the
State of Florida, to the said City of Richmond, in the State
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of Virginia, and over and along the line of the said defend- .
ant from the said City of Richmond, to the said City of Wash-.
ington, advanced in years and feeble in body, of which the
said Atlantic Coast Line Railroad Company and the said
defendant were then and there notified and all of which was
apparent to the agents, servants and employers of the said
Atlantic Coast Line Railroad Company and the said defendant, the special attention of both the conductor and porter of said vestibuled Pullman car, occupied hy the said testator )ming called thereto, the name of said· conductor and por--~being to the plaintiff unknown.
Plaintiff further says that the said defendant, being such
owner, operator and proprietor of the said Richmond, Fredericksburg & Potomac Railroad and a common carrier of
passengers, on, to-wit, the 7th day of March, 1924, plaintiff's
intestate, then and there in life, at the special instance and
request of the said defendant became and was a passenger
in said certain vestibuled Pullman car or carriage
page 33 ~ which, with the engine, tender, dining car and
other vestibuled cars or carriages attached, made
up a solid vestibuled train operated upon and over said defendant's railroad, owned, operated and under the control of
said defendant, and which train was on, to-wit, the 7th day of
~Iarch, 1924, at the said County of Caroline, in the said State
of Virginia, passing and running on and along the Railroad
track of the said defendant and upon which the plaintiff's
testator was to be safely carried from the City of Richmond,
in the said State of Virginia, to the said City of Washington, in the said District of Columbia, for certain hire and
reward to the said defendant in that behalf and· the said defendant tl1en and tlwre received the said Henry Kercher, Sr.,
as such passenger unattended, knowing that the said Henry
l(ercher, Sr., was advanced in years and feeble in body and
had become sick, sore, disordered a1id disabled in both body
and mind and nervous and restless while en route as a passenger as aforesaid.
And plaintiff avers that it then and there became and was
the duty of the defendant to place its said passeJ].ger train
and the several Pullman cars or carriages making up and
constituting said train under the control and management of
careful and trustworthy agents and servants who would have
a due regard for the safety of the passengers thereon, especially the said Henry Kercher, Sr., and who would give due
and proper care and attention to passengers whom they knew
to be advanced in years and unattended and whom they knew
to become sick, sore and disabled in body and ~nd while en
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route as a passenger on the railroad of said defendant, and
who would use due and proper care to advis~, restrain and
protect such passengers, especially the said testator from
wandering about and from being in and remaining in and
about dangerous places on said train unaided, unassisted,
and unprotected, and who would enable them, ee, pecially said
testator to alight from said train at the proper place at
their destination; yet the said defendant .wholly
page 34 ~ regardless of its said duty in that behalf,
placed said train and the said several P,uJl.,.
man cars or carriages in the charge of and under
the management and control of divers negligent and untrust
worthy agents and servants, to-\vit, certain train and Pullman
conductors, certain train brakeman, Pullman porters, and
others \vhose names are to the plaintiff unknown.
And the plaintiff further avers that while said train was
traveling along, upon and over the railroad track of said defendant, between the said City of Richmond, in the State of
· Virginia, and the said City of Washingtoi.1, in the District of
Columbia, and before the arrival of the said train at the said
City of Washington, on, to-wit; the 7th day of Nlarch, 1924,
while said train was traveling at a high rate of speed through
the county of Caroline, in the said State of Virginia, south
of the small station of Penola, on said railroad, the said agents
and servants of the said defendant so negligently "conducted
themselves that plaintiff's said testator who had become sick,
sore and disabled in both body arid mind, while en route as
~ passenger as aforesaid, all of which was known to said defendant, its agents and servants, was permitted to wander
about upon said train unattended, unassisted, unguarded, and
unrestrained and to fall, step, alight or be thrown from said
train while moving at a high rate of speed as aforesaid and in
consequence whereof, plaintiff's said testator then and there
was with great force and violence . cast to and upon the
ground, between the railroad tracks of the said defendant, and
plaintiff's said testator then and there and thereby was
greatly injured, bruised and wounded about the head, body,
hands, arms, legs and limbs, and was greatly shocked and
then and there negligently and carelessly suffered to remain
lying upon said traclr, suffering. from said wounds, and exposed to the cold weather, for a long period of time, without
any effort on the part of said defendant to rescue, care for or
render any attention to plaintiff's said testator,
page 35 ~ as it was its duty to do, or to have said testator
taken to a hospital or other place where he could
and would be cared for, as it was its duty to do, and said
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defendan~ knew, or could have known by ordinary care and
attention that plaintiff's said testator had been thrown from
said train while traveling at a high rate of speed as aforesaid;·whereby said Henry Kercher, Sr., as a result of said injuries and the lack of care and attention and shock resulting
from said wounds and injuries as aforesaid, and exposure
to cold weather, afterwards, to-wit, on the 8th day of March,
1924, at the County of Spotsylvania, in the City of Fredericksburg, in the State of Virginia, died.

EIGI-ITH COUNT.
And for this also: That heretofore, to-wit, on the 8th
day of March, and for a long time previous thereto, the said
defendant was the owner, operator and proprietor of a certain railroad, called and known as the Riehmond, Fredericksburg & Potomac Railroad, extending from the City of Richmond, in the State of Virginia, to the City of Washington, in
the District of Columbia, and as such was a common carrier
of passengers, goods arid chattels on, along and over said
railroad from said City of Richmond, to the said City of
Washington and from the said points and each of them to the
intermediate points on and along said railroad for hire and
reward to said defendant; and the said defendant being such
owner, proprietor and operator of said railroad and a common
carrier of passengers as aforesaid, to-wit, on the 7th day of
March, 1924, Henry 1\:ercher, Sr., then in life, at the special
instance and request of the said defendant became and was
a passenger in· a certain vestibuled railway Pullman car or
carriage, 'vhich, with the engine, tender, dining car and other
cars and carriages attached to them formed and made up a
train, operated, managed and controlled by the said defendant,
consisting of what is known as a solid vestibuled train, and
which train was then and there, to-wit, on the 7th day of
March, 1924, at the County of Caroline, in the
page 36 ~ State of Virginia, passing and running along, upon
and over the railroad tracks of said defendant and
upon which the plaintiff's testator was to be safely carried
on a certain journey from the said City of Richmond, in the
said State of Virginia, to the said City of Washington, in
the said District of Columbia, for certain fare and reward,
to the said defendant in that behalf, and the said defendant
then and 'there received the said Henry l{ercher, Sr., as such
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passenger, knowing that the Henry l{ercher, Sr., was advanced in years, feeble and infirm in body and had become
sick, sore, disordered and disabled in both body and mind,
and nervous and rest::.ess, while en route as a passenger as
aforesaid and all of 'vhich 'vas apparent to the servants,
agents and employes of said defendant, and it thereupon became and was the duty of the said defendant to use due and
proper care tha.t the said Ifenry l{ercher, Sr., then and there
in life, should be safely carried by said train, cars and carriages on said journey; yet the said defendant not regarding
its duty in that behalf did not usc due and proper care that
said Henry l{ercher, Sr., should .be safely carried by the said
train, cars and carriages on the said journey, but wholly neglected so to do, negligently suffered its tracks south of and
near Penola., in the County of Caroline, in the State of Virginia, to become and remain in bad condition and repair, uneven and dangerous, negligently suffered said train to be improperly put up and put together, negligently suffered cars
not suited for said track and fit for use thereon to be put into
and form a part of said train, negligently suffered platforms
between said vestibuled cars to become defective, out of repair and open, negligently suffered the catches and locks on
the vestibule doors or the cars or carriages of said train to
become worn, defective and insecure so that said doors would
not remain c~osed ,~thile said train was traveling over said
defendant's railroad track between the points
page 37 ~ aforesaid, negligently suffered the d00rs of the
Pullman car occupied by said testator and other
.
cars of said train, the exact door being to the plaintiff unknown, to remain open, and also other vestibule doors to remain open while said 'train was in motion, traveling at a high
rate of speed between stations with said testator as a passenger as aforesaid, negligently suffered said Henry Kercher, Sr., to wander about on said train and to be and remain in dangerous places on said train without restraint, without advice, without warning, and 'vithout any care or attention to said testator on the part of said defendant, as it was
its duty to give, and by reason thereof, ~vhile said train was
traveling at a high rate of speed as aforesaid between said
City of Richmond and the said City of Washington, and while
plaintiff's testator· was a passenger thereon, south of and
near the small station of Penola, at w'hich station was not
scheduled to stop, in the County of Caroline, in the State of
Virginia, and lwfore the arrival of said train at sai¢1 City of
Washington, to-wit, on the said 7th day of l\lar~h, 1924, the
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said Henry Kercher, Sr., stepped, fell or was thrown from
said train 'vith great force and violence to and upon the
ground, between the tracks of said defendant, and was, then
and there and thereby greatly injured, bruised and wounded,'
about the head, body, back, hands, arms, legs and limbs and
then and there negligently and carelessly left in a helpless
condition lying upon said track of said defendant suffering
from said injuries, wounds and bruises and exposed to the
cold weather, without any effort on the part of said defendant to rescue and care for or render any attention to plaintiff's said testator as it was its duty to do, and to -have plaintiff's said testator taken to the hospital or other place where
he could and would be cared for and protected from the cold
weather and shock resulting therefrom, as it 'vas the duty of
said defendant to do, and the said defendant knew, or should
have known by ordinary attention that plaintiff's testator
had disappeared from said train 'vhile said train
page 38 ~ was traveling at a high rate of speed, as aforesaid,
whereby said Henry J{ercher, Sr., as a result of
said injuries and the lack of care and attention on the part
of the said defendant for and by reason of said grievances·,
aforesaid and the shock resulting· from said injuries, exposure to said cold 'veather and lack of care and attention on
the part of said defendant as aforesaid, a.ftenvards, to-wit, on
the 8th day of ~{arch, 1924, at the County of Spotsylvania,
in the City of Fredericksburg, in the State of Virginia, died.
And thereupon the said plaintiff says, that by reason of the
premises above set forth in the counts hereinbefore mentioned and set forth, and by force of the statute in such cases
made and provided, an action hath accrued to the said plaintiff as such administrator, with the will of said Henry l{ercher, Sr., deceased, annexed to demand, have and recover
of the said defendant for and by reason· of said grievanc-es,
wrongs and injuries above mentioned and set forth, damages
to the amount of Ten Thousand Dollars ($10,000.00); anil,
therefore, he brings his suite.
GRIMES and BAER,
BYo ....•....................•
·
Wheeling, West Virginia.
WILLIS and vVILLIS,
By J. ~I. H. WILLIS,
Fredericksburg, Virginia.
Attorneys for plaintiff.

Supreme Court of Appeals of Virginia.
ORDER ENTERED IN THE CORPORATION COURT OF
THE CITY OF FREDERICKSBURG, VIRGINIA, APPOINTING AD~IINISTRATOR OF HENRY
I{ERCHER, SR., DECEASED, AND
page 39 ~ .APPOINTING APPRAISERS.
At. a Corporation Court held for the City of Fredericksburg, Virginia, on the 25th day of February, 1925:

In re,
The estate of Henry I(ercher, Sr., deceased.
ORDER.
This day came Henry Kercher, Jr., and Christian Kercher,
Executors named in the last will of Henry l(ercger, Sr., deceased, late of the County of Ohio, in the State of West Virginia, by their attorneys, and offered for probate here a duly
authenticated copy of the will of the said late Henry Kercher,
Sr., with proper certilicates of the probate thereof in the
County Court of Ohio County, West Virginia, and also with
the testimony of the attesting witnesses to said will, and .asked
that said attested copy of said will be a:dmitted to probate
as a will of personalty and realty, and thereupon, upon inspection of the aforesaid authenticated copy of said will, the
certificate of probate thereof in the County Court of Ohio
County, West Virginia, and examination of the attesting witnesses to said will duly taken, it appearing that said will
was executed, made, signed and attested, as a valid will of.
realty and personalty in the State of West Virginia, and that
said 'viii was proved in the foreign court of probate to have
been so executed as to make it a valid will of realty and personalty in this State by the laws thereof, it is ordered that
said authenticated copy of said will of the late Henry Kercher, Sr., be, and the same hereby is, admitted to probate here,
as his will both of personalty and realty, and that it be recorded as and for the true last will and testament of the said
Henry Kercher, Sr., deceased.
And the said Henry Kercher, Jr., and Christian l{ercher,
the Executors named in said will, refusing to take upon themselves the burden of the execution thereof, in this
page 40 ~ State, moved that the estate of the said Henry
Kercher. Sr., deceased, both real an~d personal,
situated in the State of Virginia, be committed to J. Conway
Chichester, the Sergeant of the City of Fredericksburg, Virginia, for administration according to law, with the will of
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the said Henry l{ercher, Sr., deceased, annexed; and it appearing to the Court that Henry l{ercher, Sr., died on the
8th day of March, 1924, at .1\:Iary vVashington Hospital, in
the City of Fredericksburg, Virginia, and that more than two
months have elapsed without there being a qualification of
au executor or administrator on said estate, within the State
of Virginia, the Court doth order that the estate of Henry
l{ercher, Sr., deceased, be, and the same is, committed to J.
Conway Chichester, Sergeant of the City of Fredericksburg,
Virginia, for administration according to law, with the will
of said Henry Kercher, Sr., deceased, am1exed; and it is further ordered that John F. Gouldman, Jr., ,V. J. Ford, George
\V. Shepherd, Hugh D. Scott and R. E. Clarke, any three of
whom may act, after taking an oath for the purpose, shall appraise such of the goods and chattels of said Henry Kercher,
Sr., deceased, as may be presented to them, and sign andreturn their appraisement as the law directs. The order entered in tlus matter on February 16th, 1925, or so much thereof as conflicts with this order, is hereby revoked and annulled.
page 41}

ORDER.

'J

Order entered June 8th, 1925.
In the Circuit Court of Caroline County, Virginia.
Chichester's Admr.
vs.
R. F. and P.R. R.
The defendant, by counsel, upon motion ask leave to file
its objections to the interrogatories filed in this case, and
the plaintiff, by counsel, interposes objections to the filing of
said objections, whereupon it is ordered that said objections
of the defendant be and they are this day filed; and this cause
is continued to the next term of this Court, the plaintiff, by
counsel, excepti11g to the filing of said objections on the point
that they are irrelevant and immaterial.
The following are the objections to the interrogatories,
filed by the defendant by order of Court June 8th, 1925.
J. Conway Chichester, Sergt. City of Fredericksburg, Va.,
Administrator 'vith will annexed of Henry l{ercher, Sr.,
Deo'd,

v.
R. F. & P. R. R. Co.
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The defendant, by its attorneys, objects to the interrogatories filed by the plaintiff in this action on the . . ilay of
...... , 1925, and moves to reject each and every one of said
interrogatories, and asks the Court to relieve the defendant
of making answer to each and every one of the said interrogatories, because:
1. Said interrogatories are not proper;
2. Plaintiff has not shown, nor specified the facts and circumstances showing the materiality and necessity of the testimony asked by said interrog-atories.

page 42

r

3. Plaintiff has not shown that he has the want,
or lack of the knowledge on the part of the plain~
tiff of the testimony sought, nor has the plaintiff shown that
he cannot obtain the desired information from other sources
than that of the defendant;
~- Plaintiff has not shown that the information asked by
the interrogatories is known to the adverse party, nor peculiarly within its kno,vledge;

5. That said interrogatories are irrelevant and not proper
and seek to elicit evidence, or information that is not pertient to the substantial allegations in the declaration, and seek
to ascertain the sources of the defendant's information rather
than the information itself.
6. It is shown that the plaintiff by· the use of reaso!].able
diligence could have· secured the information asked for;
7. The interrogatories are too general in their nature and
are simp~y a general fishing expedition on which the plaintiff
is seeking to go;

8. The plaintiff has· not shown; or indicated what person,
or officer of the. R. F. & P. R. R. Co. can furnish the informa:
tion requested, nor has any such person, officer or agent of
the defendant company been summoned to answer said interrogatories for such corporation.

R. L. BEALE,
W. W. BUTZNER,_p. q.
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page 43 ~
Order entered December 12th,

19~25.

In the Cir~uit Court- of Caroline County, Va., in J. ·conway
Chichester Sergeant of the City of Fredericksburg, Virginia, Administrator with the will 3Jlllexed of Henry Kercher, Sr., deceased,
vs.
R.. F. & P. R. R. Co.
Pursuant to order entered herein on October 12th, 1925, and
by agreement of counsel, 'vith consent of court; this 2nd day
of December, 1925, before the Judge in Chambers, in Fredericksburg, Virginia, came as well the plaintiff, by his attorneys, as the defendant, by his attorneys, and argued defendant's objections to the plaintiff's interrogatories filed herein.
Whereupon the Court doth consider that plaintiff's interrogatories Nos. 19, 20, 27, 32, 33, 34, 36, 37, 38, 40, 44, and 47
be rejected and stricken out, to which action of th.e Court the
plaintiff by counsel, ex.cepted on the ground that said interrogatories were proper and pertinent questions, and that
the answers expected to be elicited thereby would be relevant
and material evidence in the plaintiff's case; and the Court
doth consider that the defendant answer the following interrogatories, and file its answer herein on or before the
fifteenth day of February;
1. The· name of the Pullman car and berth occupied by
Henry l{ercher, Sr., en route from the City of St. Petersburg,
in the State of Florida, to the City of Richmond, in the State
of Virginia, and from the said City of Richmond, Virginia,
to the City of Washington, in the District of Columbia, said
Henry l{ercher, Sr., being a passenger over the Atlantic
Coast Line Railroad from said City of St. Petersburg, in the
State of Florida, to the said City of Richmond, in the State of
Virginia, and a passenger over the Richmond, Fredericksburg, and Potomac Railroad Company from the
page 44} said City of R.ichmond, in the State of Virginia,
to the said City of Washington, in the District of
Columbia, said journey beginning at the said city of St. Petersburg, Florida, on or about the 5th day of 1\tiarch, 1~24,
and was conti'l11rous from the said city of St. Petersburg, State
of Florida, to the said City of Washington, in the District
of Columbia, via said City of Richmond, Va.·
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2. The names and places of residence of the Pullman car
conductors and porters on said car from the said City of St.
' Petersburg, in the said State of Florida, to the said City of
Richmond, in the said State of Virginia, and the names and
places of residence of the Pullman conductors and porters
on said car from the said City of Richmond, in the State of
Virginia, to the said City of Washington, in the District of
Columbia.
3. Kind, character and description of the Pullman car doors
of said Pullman car on which the said Henry l{ereher, Sr.,
w:as passenger, .and how said doors were operated and how
secured while the train was in motion between stations.
4. When and where said train, on which said Henry I{ercher, Sr., deceased, was a passenger, was scheduled to stop
between the City of Richmond, State of Virginia, and the City
of Washington, ·District of Columbia.
5. Did said train stop at any point 'vhere it was not scheduled to stop? If so, where, when and why1
6. Did said train leave the City ·of Richmond, State of
Virginia, on scheduled time? If not, how much after scheduled time did it leave 7
7. At what rate of speed was said train moving whe1i said
Henry I{ercher, Sr., deceased, was thrown, jumped or fell
therefrom?
page 45 ~

.

8. What point along the said Richmond, Fredericksburg and Potomac Railroad was the said
Henry Kercher, Sr., found 1 By 'vhom' Give names and
places of residence of finders.
9. Give names and places of residence of the trackmen who
rescued the said Henry Kercher, Sr., and took him to the
small station of Penola.
10. The. names and places of residence of the foreman of
the track crew having the section, of track in charge where the
said Henry I\::ercher, Sr., was injured.
11. The names and places of residence of the passengers
on the Pullman car occupied by the said Henry Kercher, Sr.
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12. The place of residence of James Henry, whose overcoat
Henry Kercher, Sr., had on when he was injured, -and who
was a passenger on the Pullman car occupied by Ifenry l(er ·
cher, Sr.

13. The names and places of residence of all employees,
including train conductor, brakemen, Pullman conductors,
porters having charge of or in any manner employed or having duties to perform in and about the train on which Henry
Kercher, Sr., was a passenger as alleged in the declaration.
14. The name and place of residence of t]lc employee or
employees who last saw the said Henry J(ercher, Sr., on said
train.
· 15. At what time was said train scheduled to pass the point
where the said Henry l{ercher, Sr., was found lying on the .
railroad track of th.e defendant.

16. At what time did said train actually pass said -point?
17. When, 'vhere, and by whom was the loss of
page 46 ~ said Henry Kercher, Sr., passenher on said train
as alleged in the declaration, discovered 1
18. What efforts were made to rescue the said Henry Kercher, Sr., after discovery of his loss? Give names and places
of residence of the persons directing and conducting said
rescue?
·
21. What care and attention, if any, were given to the said
Henry Kercher, Sr., while en route as a passenger as aforesaid 7 Give names and places of residence of employees rendering such care and attention.
22. The name and place of residence of the ticket agent
who sold the railroad ticket to the said Henry I{ercher Sr.,
at St. Petersburg, in the State of Florida 1
23. The name and place of residence of the· agent who sold
the Pullman car ticket to the said Henry Kercher, Sr., at
St. Petersburg, in the state of Florida.
24. The number and kind of cars of which said train consisted en route from the City of Richmond, in the State of
Virginia, to the City of Washington, in the District of Columbia.
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25. What position did the Pullma·n car occ~pied by the said
Henry l{ercher, Sr., from the said City of Richmond, Vir-;
ginia, to the said City of Washington, D. C., occupy in said
train?
·
26. Was there a dining car attached to said train? If so,
what position did it occupy in said train~
28. At what hour did the dining car open for service between the said City of Richmond, Va., and Washington, D. C. Y
29. What physical illness, if any, 'vas observed by any of
the officers in charge of the defendants train of the condition.
of the said Henry Kercher, Sr., while en route as a passenger
from the City of R·ichmond, State of Virginia, to said City
of Washington, District of Columbia?
page 47

~

30. Were any outside Pullman car doors or
windows found to be open between the said City
of R.ichmond, State of Virginia, and the said City of W asgington, in the District of Columbia' If so, at what hour and
where was the discovery made 1 Give names and places of
residence of the employees making such discovery.
31. 'Vas it possible for the outside Pullman car doors of
which Henry l{ercher, Sr., was a passenger to be opened from
the inside of said car 'vithout. lifting .the vestibule platformY
If so, how?
35. What was the condition of the vestibuled doors, and
platforms of all the cars on which the said Henry l{ercher,
Sr., was a passenger as aforesaid?
39. The names and places of residence .of the passengers
occupying the same car on which the said Henry Kercher,
Sr., was a passenger as recorded by the Pullman Company
to said defendant.
41. At what time did said Henry l{ercher, Sr., rise and
dress on the morning of lVIa.rch 7th, 1924?
42. Give name and place of residence of the conductor anrl
porter on duty when said Henry l{ercher, Sr., arose, and at
the time when said train passed the point where the said
Henry l{ercher, Sr., was found injured.
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43. Did the 1Jersonal of the conductors porters, brakemen,
of the Pullman car occupied by the said Henry Kercher1 Sr.,
change between the City of St. Petersburg, in the State of
Florida, and the City of Washington, in-the District of Columbia T If so, where T Give names and places of residence
of those changing.
I

page 48 }

45. What was the condition of the weather at
the time when said train passed the point where
said Henry Kercher, Sr., was found? What 'vas the condition of the weather when he was rescued Y
46. What report was made by any conductor, brakeman, or
porter, or other employee, changing en route, to those taking
their place, of the physical and mental condition of the said
Henry Kercher, Sr.

48. Who had possession of said railroad ticket and sleeping car ticket at the time when train passed the point of injury 1 Give ·place of residence.
49. Wa:s the said Henry Kercher, Sr., called on the monling of March 7th, 1924~ If so, by whom and at what timeY

50. 1Vhen and wl1ere was the Pullman car on which said
Henry Kercher, Sr~, was a passenger, last opened to discharge or receive passengers Y How long before the injury
occurred?
51. Was it open for any other purposes behveen the City
of Richmond, in the State of Virginia, and the point of injury?

To all of which questions and interrogatories the defendant, by counsel, objected,· on .the ground that they were improper and excepted to the order of the Court requiring
it to answer.
page 49}

ORDER.

Order entered February 8th, 1926.
In the Circuit Court of Gar<:>line County, Virginia.
Chichester, Admr. and etc.
vs.
R. F. & P. R. R. Co.

··
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On motion of the defendant the Court doth order that the
period for the filing of the answers to the interrogatories
hereinbefore directed be, and it is hereby extended for a period of thirty days from February 15th to March 15th, 1926:

ORDER.
Order entered April 12th, 1926.
In the Circuit Court of Caroline County, VIrginia.

J. C. Chichester, Sgt., Admr. of Henry I\::ercher, Sr., deceased,
v.
R. F. & P.R. R. Co.
On motion of the plaintiff, by his attorneys, the defendant is ordered to file the grounds of its defense herein on or
before. the 15th day of this term.

ORDER.
Order entered April 16th, 1926.
In the Circuit Court of Caroline County, Virginia.

J. Conway Chichester, Administrator of Henry Kerc.her,
vs.
R. F. & P.R. R. Co.
This day came the defendant, by its attorneys, and pursuant to the ordere entered in this action on April12, 1926, and
asked leave to file its demurrer to the declaration and each
count thereof its plea of not guilty, the particulars of the
gTounds of its defense and a statement in writing
page 50 ~ of contributory negligence as one of the defenses,
all of which being accordingly filed.

DEMURRER
which is in the following words and figured, to-wit:

J. Conway Chichester, Admr. of Henry Kercher,
vs.
R. F. & P.R. R. Co.

The said defendant demurs to the declaration and each
count thereof, and says that the declaration in this action is
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not sufficient in law, and. that no count thereof, or part thereof is sufficient in law.
R. L. BEALE,
W. W. BUTZNER, p. q._
PLEA OF NOT GUILTY
which is in the following words and figures, to-wit:
J. Conway Chichester, Admr. of Henry I{ercher, deed,
vs.
R. F. & P.R. R. Co.
PLEA OF GENERAL ISSUE.
The defendant, by its attorney, comes and says that it is
not guilty of the premises in this action laid to its charge in
manner and form as the plaintiff hath complained.
And of this the said defendant puts itself upon the country.
R. L. BEALE,
W. W. BUTZNER, p. q. .
page

51~

PARTICULARS OF GROUNDS OF DEFENCE.

Which is in the following words and fig-ures, to-wit:

J. Con,vay Chichester, Admr. o(Henry l{ercher, etc.,
vs.
R. F. & P.R. R. Co.
In accordance with the requirements of an order of the
Court entered on April12th;1926, the defendant states speci:fically the grounds of defence:
1. The defendant was not guilty of any negligence as complained in the declaration, or any count thereof.

2. There was no negligence of the defendant causing the
injury of the plaintiff's testate, Henry Kercher.
3. The injury of Henry Kercher was not caused by any
acts, misdoings, or negligence of the defendant.
4. The plaintiff's testate, Henry l{ercher, brought about
his injury by his own contributory negligence.

I
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5. The injury to Henry Kercher was brought about by his
own acts and misdoings.
·
6. Henry Kercher was a passenger of the Pullman car
Company and was not a passenger of the defendant company.

7. The defendant company simply owed a duty of hauling
the Pullman coach in which Henry Kercher was traveling
from Richmond, Virginia, to Washington, District of Columbia, while Henry l{ercher was a passenger of the Pullman car
Company from St. Petersburg, Florida, to Washington, District of Columbia, and the defendant owed no duty to Henry
Kercher other than to haul, or transport the coach of the Pullman car company in 'vhich he was a passenger for a portion
of the said route.
8. This defendant has no supervision over the mechanism,
construction, maintenance, or repairs of the Pullman coach
in which the said Henry Kercher was traveling.

page 52. ~

9. This defendant had no control over and owed
no duty to supervise the conduct, as complained of
in the plaintiff's declaration of Henry Kercher while he was
on the train and in the Pullman cars in which he was riding
en route from St. Petersburg, Florida, to Washington, District of Columbia.
10. This defendant owed to Henry l{ercher none of the duties alleged in the declaration.

11. This defendant breached none of the duties alleged in
the plaintiffs declaration.

R. L. BEALE.
W. vV. BUTZNER, p. q.
STATEMENT IN WRITING OF CONTRIBUTORY NEGLIGENCE AS O~TE OF THE DEFENCE;
which is in the following words and figures, to-wit:

J. Conway Chichester, Admr. Henry Kercher, etc.,
vs.
R. F. & P.R. R. Co.
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In addition to other defences and in accordance with the
statute in such cases. made and provided, the defendant here
states in writing that it shall rely on the contributory negligence of the plaintiff's testate, Henry l{ercher, which precluded the plaintiff's right to recover in this case, and for
particulars, states:
·
1. Henry Kercher by reason of his own acts brought about
his death.

2. That while the train was in motion Henry Kercher ·
jumped off, thereby injuring himself.
3. That while the train was in motion Henry Kercher negligently moved about from place to place, and from car to
car and by his won carelessness fell off of said train, thereby
bringing upon himself his injury.
page 53 }

4. That Henry l{ercher, 'vhile the train was in
motion, opened the door to the vestibule of one of
the coaches in the train on which he was riding and by his
own negligence fell, or jumped from the train, producing
his injury.·
5. That IIenry l{ercher while the train was in motion negligently open~d the door and platform of the vestibule of
one of the coaches in the. train on which he was riding and by
his own negligence precipitated himself to the ground, bringing upon himself his injuries.
That while the train was. in motion Henry Kercher, through
his own negligence got off the train on 'vhich he 'vas riding,
thus precipitating l~imself to the ground, and bringing about
his own injuries.

R. L. BEALE,
W. W. BUTZNER, p. q.
page 54 }
1926:

Order entered in the Circuit Court of Caroline
County, Va., on Monday, the 18th day of October,
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ORDER.

J. Conway Chichester, Sergeant of the City of Fredericksburg, Virginia, Admr. c. t. a. of Henry Kercher, Sr., deceased,
vs.
Richmond, Fredericksburg and Potomac Railroad Company,
a Corporation.
.
This day.came the parties, by their attorneys, and the court
being of the opinion that the demurrer heretofore filed to
the declaration is not good doth overrule the same, and
thereupon the defendant moved the court to require the plaintiff to file the bia of particulars showing under 'vhich of the
several counts in the declaration he would proceed to trial,
which motion the Court overruled, and to which ruling the
defendant excepted, and thereupon the defendant pleaded
not guilty, and thereupon came a ju1·y, to-,vit: E. A. Collins,
W. J. Blanton, R. G. Wright, J. L. Patterson, James J\L Dillard, C. P. Freem·an and B. F. Carter, wl!o were se!ected and
summoned in the manner prescribed by la:w, who were sworn
to well and truly try the matter in issue joined behveen the
plaintiff and the defendant, and having heard the evidence in
part, and the hour of adjournment having arrivecr the jury
was adjourned over until tomorrow morning at ten o'clock.
Order entered Tuesday, the 19th day of October, 1926, in
the Circuit Court of Caroline County, Virginia.
ORDER.
J. Conway Chichester, Sergeant of the City of Fredericksburg, Virginia, Admr. c. t. a. of Henry Kercher, Sr., deceased,
vs.
Richmond, Fredericksburg and Potomac Railroad Company,
a Corporation.
This day came again the parties, by their attorneys, and
the jury sworn in this case on yesterday, appeared in Court,
and having heard further evidence, and the hour of adjournment having arrived, the jury was adjourned over until tomorrow morning at ten o'clock.
page 55

~

Order entered on "'\V eduesda.y, the 20th day of
October, 1926.
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ORDER.
In the Circuit Court of Caroline County, Virginia, hi
J. Conway Chichester, Sergeant of the City of Fredericks- ·
burg, Virginia, Admr. c. t. a. of Henry l{ercher, Sr·., de·
·
ceased,
vs.
Richmond, Fredericksburg and Potomac Railroad Company,
a Corporation.
This day again came the parties, by their attorneys, and
the jury appeared in court in pursuance of their adjournment on yesterday, and the taking of evidence having been
completed, and being instructed by the Court and having
heard the argument of counsel retired to their room, and in
a short time returned into Court, bringing the following verdict, ''We, the jury on the issue joined, find for the defendant, W. J. Blanton, Foreman "•
Whereupon, the plaintiff moved the Court to set aside the
verdict as contrary to the evidence and the law, and from misdirection of the jury by the court, which motion to set a~ide
the verdict, the court doth fix Thursday, the 11th day of November, 1926, at the office of the Judge of this Court, at 11
o'clock A. ~L to hear argument to set aside said verdict.
Order entered on \Vednesday, the 11th day of November,

1927:

-

In the Circuit Court of Caroline County, Virginia, in
J. Conway Chichester, Admr. of Henry Kercher, deed.,
vs.
Richmond, Fredericksburg and Potomac Railroad Company.
This day came the plaintiff, by counsel, and filed additional
grounds of motion to set aside the verdict rendered herein,
and the Court having heard argument on the said motions
to set said verdict aside, and being of the opinion,
page 56 ~ that said -verdict should not be set aside, doth overrule the motions to set aside said verdict, to which
ruling of the Court, in declining to set aside said -verdict, the
plaintiff, by counsel, excepted; whereupon, it is considered
by the Court that the plaintiff take nothing by his false bill
of clamour, and that he be in mercy to the defendant, and that
the defendant do recover of and from the plaintiff its costs
in this behalf expended.
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And on motion of the plaintiff, by counsel, it is ordered
that the execution of this judgment be suspended for a period
of sixty days to enable the said plaintiff to apply to the Su.Preme Court of Appeals for a writ of error, and appeal herefrom.
But before the said plaintiff shall have the benefit of this
order, he shall within thirty days from this date, before the
Clerk of this Court, enter into a bond 'vith approved security,
in the penalty of $250.00 payable to the Common,vealth of
Virginia, conditioned as required by section 6338 of the code
of Virginia.
In the Circuit Court of Caroline County, Virginia.

J. Conway Chichester, Admr. of Henry J{ercher, deceased,
Plaintiff_,
vs.
Richmond, Fredericksburg and Potomac Railroad Company,
Defendant.
Trespass on the Case.
PLAINTIFF'S BILL OF EXCEPTIONS NO.2INSTRUCTIONS.
Be it remembered that upon the trial of the above entitled case before the jury, and after the proceedings were
had and testimony adduced, as set forth in Bill of Exceptions No. 1, which is made a. part of the record of this case,
and before the argument of counsel to the jury, the plaintiff
requested the Court to give to the jury the sixteen instructions hereinafter set out, and for the purpose of identification are herein numbered, respectively, plaintiff's instructions Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15 and 16.
And the defendant objected to the giving of each and all
of said instructions, but the Court overruled tl1e defendant's
objections as to plaintiff's instructions numbered 2, 3, 4, 12,
14, 15 and 16, and gave said instructions requested by the
plaintiff, without modi:ficati~n, as follows :
PLAINTIFF'S INSTRUCTIONS GIVEN.
No. 2. The Court instructs the jury that the la,v, in tenderness to human life and limb, holds railroad companies liable
for the slightest negligence and compels them to repel by
satisfactory proof every imputation of such negligence.
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When carriers undertake to convey passengers, by the powerful but dangerous :agency of steam, public policy and safety
require that they be held to the greatest possible care and
diligence. Any negligence of defendants in such cases wlU
make such carrier liable.
page 2 ~

No. 3. The Court instructs the jury .that the defendant, as a ·common carrier of passengers, was
bound to exercise the utmost degree of diligence and cart~
in safely transporting plaintiff's deceased ripon his journey.
No. 4. The Court instructs. the jury that it is the duty of
common carriers to do all that human care, vigilance and foresight can reasonably do, under the circumstances, and in view
of the character of the mode of conveyance adopted reasonably to guard against accidents and consequential injury,
and if they neglect to do so they are held to be strictly responsible for all ·consequences 'vhich flow from such neglect;
that while the carrier is not an insurer for the absolute safety
of the passenger, it does, however, undertake to exercise the
highest degree of care to secure the safety of passengers, and
is responsible for the slightest negligence resulting in injury
or death to the passenger, if the passenger is at the time of the
injury resulting in said death exercising ordinary care for his
or her safety; and this care applies alike to the safe and
proper construction and equipment of the road and cars, and
the employment of skilful and prudent operatives and the
faithful performance by them of their respective duties.
No. 12. The Court instructs tl1e jury that if they shall :find
for tl1e plaintiff, in estimating his damages, they may take
into consideration compensation for the loss of his decedent's care, attention and society to his family, together with
such sum as they may deem fair and just by 'vay of solace and
comfort to them for the sorrow, suffering, and mental anguish occasioned by his death, not to exceed, ho,vever, the
sum of Ten Thousand Dollars. ·
page 3

~

No. 14. The Court instructs the jury that the presumption is that the instinct for self-preservation
would lead the plaintiff's deceased to preserve his own life,
and, if you believe from the evidence that the deceased was
of sound mind1 then the presumption is that he did not jump
off of said train while it 'vas in rapid motion; and, if you
believe from the evidenec that he was insane and incapable
of understanding danger to himself, then, even if you do be-
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lieve from the evidence that he jumped from the defendant's
train, no negligence can be attributed to hjm because thereof.

•

No. 15. The Court instructs the jury that the agents and
servants of a sleeping car company are the agents of the
railroad company. The cars of the sleeping car company
are attached to and become a part of the system of transportation used by the railroad company in carrying out its
contracts of transportation. When a passenger is injured
by any neglec.t on the part of the sleeping car company, an~
while ~ passenger on same, the railroad company is liable in
the same way and to the same extent as it would oo if the injury had occurred on one of its ordinary passenger coaches.
No. 16. The Court instructs the jury that it was the duty
of the defendant to use due diligence to close and keep closed
the outside Pullman car doors in its train at all times while
the train was in motion; and if you believe from ~he evidence
that the defendant, through its agents or employees, neglected so to do, and that such neglect resulted in injury to
the deceased, as alleged, and which resulted in his death,
then you should find for the plaintiff, and assess his damages at such sum as you believe fair and just, from the evidence, not to exceed Ten Thousand Dollars.
To the overruling of its objections by the Court to the gi.ving of said instructions the defendant excep_ted.
page 4 ~

And of the instructions requested by said plaintiff the defendant, by counsel, objected, and the
Court refused to give the following:

PLAINTIFF'S INSTRUCTIONS REFUSED.
No. 1. The Court instructs the jury that when injury or
damage happens to a passenger on a railroad by an accident
occurring on the road, the pritna fac-ie presumption is that
it occurred by the negligence of the Railroad Company, and
the burden of proof is on the company to establish .that there
has been no negligence whatsoever and that the damage has
been occasioned by inevitable casualty, or from some cause
which human care and foresight could not prevent.
No~ 7. The Court instruc.ts the jury that if you believe from
the e'\\idence that the plaintiff became a passenger of the Atlantic Coast Line R.ailroad Company in the City of St. Peters-
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burg, in the State of Florida, which railroad connected with
the lines of the defendant in the City of Richmond, and that
said Atlantic Coast Line Railroad Company was authorized
to sell and did sell to the deceased in the said City of St.
Petersburg, in the State of Florida, a ticket which called for
and included transportation of the said deceased over the
railway lines of said defendant from the said City. of Richmond, Virginia, to the City of vVashington, in the District of
Columbia, and that said deceased, while en route on the line
of said defendant, became sick, sore, disordered and disabled
in both mind and body, and nervous and restless while en
route as a passenger as aforesaid, and such condition was
known to defendant, or could have been known by the exercise of reasonable care, it then and there became the duty
of the said defendant to use reasonable care and caution to
guard, restrain an,d protect the said deceased from wandering about said train, and from being and remaining in dangerous places thereon, or to remove him from said train, and
to exercise reasonble care and diligence to mak~ reasonable
temporary provision for his protection and comfort. And
if you believe from -the evidence that the defendpage 5 ~ ant's employees or agents, or any of them. knew of
this condition of the deceased, or could have lq1own
so by the exercise of reasonable care, and said employees or
agents, or any of them neglected to guard and restrain said
defendant, or to remove him from said train and place him
in the custody of a caretaker, and such neglect on the part of
said employees or agents, or any of them, resulted in the said
plaintiff's deceased being thrown from or falling from or
jumpingJrom ~aid train, from which he received injuries resulting in his death, as alleged in the declaration, then you
should find for the plaintiff.
No. 9. The_Court instructs the jury that it was the duty
of the defendant to use reasonable diligence in selecting competent and careful employees, and if you believe from the
evidence that the defendant failed to use reasonable diligence in selecting its employees who were in charge of defendant's train at the time of the injuries to tl1e deceased, and
that such failure on the part of the said defendant resulted in
injuries to the deceaseci~ from which death ensued, then you
should find for the plaintiff; provided you believe from the
evidence that the incompetency and inefficiency of said defendant's employees was known to the defendant, or might
have been known by the exercise of reasonable diligence.
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No. 10. The Court instructs the jury that if you believe
from the evidence that the deceased was a passenger on the
defendant's railroad from Richmond, Virginia, to Washington, District of Columbia, and that he 'vas in an insane or
disordered mental condition as alleged, and such condition
was known to defendant, or cou~d have been known by the exercise of reasonable care, and that the loss of said deceased
from the train of said defendant was the result of any act or
omission of the said defendant's servants, employees or
agents, and that said loss of said deceased from the said train
could have been prevented by a high degree of care on th~
part of said defendant's agents, employees or servpage 6 ~ ants, a presumption of negligence arises on the
part of said defendant, and it thereupon becomes
encumbent upon the defendant to show that it was free from
neg·ligence at said time in any of the respects alleged in the
declaration, before you can find a verdict for the defendot
·
No. 11. The Court instructs the jury that if you believe
from the evidence that the deceased received injuries resulting in his death by anything· negligently done or left undone
by the defendant's agents, servants or employees in the conduct of its business, then the burden of proof is upon the said
defendant to show absence of neglect on its part or on the part ·
of its servants, agents or employees, before you can find for
the defendant.
No. 13. The Court instructs tl1e jury that a plea of contributory negligence is an affirmative defense that the defendant
must establish by a preponderance of the evidence; and you
are further jnstructed that, if you believe from the evidence
that the plaintiff's deceased was, at the time of said injury,
insane and incapable of understanding and appreciating dangei~ to himself, and of caring for himself, than as a matter of
law he was incapable of being guilty of any negligence contributing to his death, so as to defeat the plaintiff's right to
recover in this case.
To 'vhich action and ruling of the Court in sustaining defendant's objections to said instructions, and in refusing to
give said instructions numbered, respectively, as aforesaid,
1, 7, 9, 10, 11 and 13, and each of them, plaintiff, by counsel,
excepted.
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And the plaintiff, by counsel, offered and requested the
Court to give the following instructions, to which the defendant objected.

PLAINTIFF'S INSTRUCTIONS 5, 6 .AND 8 AS OFFERED AND REFUSED, BUT MODIFIED AND
GIVEN, AS HEREINAFTER SET OUT.
page 7 ~

No. 5. The Court instructs the jury that it was
the duty of every employee on the train on which
the deceased was a passenger, if he knew or should have
known, and as soon as he knew that the deceased fell from
said train, or w:as missing from said train, to stop the said
train and rescue. the deceased, or to take other prompt measures to rescue the deceased, provided you believe said train
could have been stopped in safety to other passengers and
employees thereon; and if you believe from the evidence that
the defendant, through any of its employees, was negligent
in not stopping said train and rescuing the deceased, or that
any of said defendant's employees were negligent in not taking prompt measures to rescue the deceased, and the deceased
'vas injured thereby, resulting in his death, then you should
find for the plaintiff.
No. 6. The Court instructs the jury that if you believe from
the evidence that plaintiff's deceased was a passenger upon
defendant's train, as alleged in the declaration, and that while
en route from the City of Richmond to the City of Washington, the said deceased fell or was thrown from the train of
the defendant, and that the said clefendant~s employees knew
that the deceased had fallen from said train, or could have
known so hy the exercise of reasonable care, and that said
defendant's employees thereafter failed to stop said train
and rescue the said deceased, provided you believe said train
could have been stopped 'vithout injury to other passengers
and the said employees, and carry him promptly to a place
'vhere he would receive proper reasonable treatment; and
that by such neglect the said deceased was so shocked and injured, and that he thereafter died from such neglect, and
'vould not have died without such neglect, then you should
·
find for the plaintiff.

. No. 8. The Court instructs the jury that if you believe from
the evidence that the deceased was mentally disordered or
insane when he became a passenger, or became so en route
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on the defendant's railroad line, and that he was unpage 8 ~ attended, it was the duty of said defendant's employees or agents to exercise a high degree of care
for his safety and restrain him, if necessary, to prevent him
from leaving ~aid train; and if you believe from the evidence
that the defendant's emp~oyces or agents knew or should have
kno·wn of the condition of said deceased and that their neglect
to exercise such care for the safety of said deceased, and to
restrain a11d prevent him frolll leaving or jumping off of
said train restilted in the deceased jtltnping off of or leaving
said tr&in while in. motim~, which restdted in injury to said deceased and caused his death, as alleged in. ~aid declaration;
then you should find. for the plaintiff.
But the Court refused to. give to the jury said h1structious
numbered 5, 6 and 8, as requested by phtintiff as aforesaid,
and modifi d said instructions and gave them to the jury in
manner . . d form as fo!lows :

TIFF'S INSTRUCTIONS 5, 6 AND 8 AS MODIFIED AND GIVEN.
No. 5. The Court instructs the jury that it was the duty
of every employee on the train on which the deceased ·was a
passenger, if he l\new or should have k!lown, and as soon as
he knew that the deceased fell from said trah1, or was missing
from said train, to use due diligence to rescue the deceased;
and if you believe from the evidence that the defendant,
th~ough any of its employees, 'vas negligent in not using due
· diligence to rescue the deceased, or that any of said defendant's employees \vere negligent in not taking prompt measures to rescue the deceased, and the deceased was injured
thereby, resulting in his death, then you should find for the
plaintiff.
No. 6. The Court instructs the jury that if you believe
from the evidence that plaintiff's deceased 'vas a passenger
up.on defendant's train, as alleged in the declaration, and
that while en route from the City of Richmond to the City
of W a~hington the said deceased fell or \Vas thrown
page 9 ~ from the train of the defendant, and that the said
defendant's employees knew that the deceased had
fallen from said t:r;ain, or could have known so from the exercise of reaso11able care, and that said defendant's employees·
thereafter failed to use due diligence to rescue said deceased,
and to furnish proper care and attention commensurate with
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the injury, and to carry him promptly to a place where he
would receive proper reasonable treatment; and that by such
neglect said deceased was so shocl{ed and injured, ai1d that
he thereafter died from such neglect, then you should find for
the plaintiff.
No. 8. The Court instructs the jury that if you believe
from the evidence that the deceased was mentally disordered
or insane when he became a passenger, or became so en route
on the defendant's railroad line, and that he was unattended,
it was the duty of the defendant's employees or agents to
exercise reasonble care for his safety and restrain him, if
necessary, to prevent him from leaving said.train; and if you
believe from the evidence that the defendant's employees or
agents failed to use reasonable care, and that they neglected
to exercise such care for the safety of said deceased, which
resulted in or caused the death of the deceased, then you
should find for the plaintiff.
To ':slhich action and ruling of the Court in modifying said
instructions offered and requested by the plaintiff as aforesaid, and giving them as modified, instead of as offered and
requested, the plaintiff excepted.

DEFENDANT'S INSTR-UCTIONS GIVEN.
And the defendant offered and requested the Court to give
to the jury six instructions, numbered from 1 to 6, inclusive,
of both numbers, to the giving of which instrucpage 10 ~- tious numbered, respectively, 1, 2, 3, 4, 5 and 6 the
plaintiff objected, which objections the Court O"\'erruled, and the plaintiff, by counsel, excepted, and the Court
gave to the jury saic;l instructions offered and requested by
·
the defendant, as follows:
No. 1. The Court instructs the jury that the la'v is that the
plaintiff is not entitled to recover unless and until he proves
by the preponderance of the evidence that the deceased received his injury resulting in his death, as a result of negligence on the part of the defendant.
No. 2. The Court instructs the jury that negligence cannot
be presumed but must be proven, and that the burden of proving negligense by the preponderance of the evidence rests
upon the plaintiff, and that unless ypu believe such has been
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done to your satisfaction then you should find for the defendant.
No. 3. The Court instructs the jury that the fact that the
deceased, Henry l{ercher, was injured, resulting in his death,
raises no presumption of negligence on the part of defendant company, but the burden of sho-wing negligence by the
preponderance of the evidence rests on the plaintiff in this
case.
No. 4. The Court instructs the jury the rule of law is that
if a passenger should be so unfortunate as to become sick,
or mentally upset, while upon a journey, and in consequence
-less able to look after l1imself, he would not be put beyond
the pale of care, and if the passenger's condition were made
known to the carrier it was the duty of the carrier to give
him such care and protection beyond that demanded •nuder ordinary circumstances as would be reasonably practicable with
the faciiities at hand, without unduly delaying the train or
unreasonably interfering with the safety and comfort of the
other passengers.
page 11 ~

No. 5. The Court instructs the jury that" if they
believe from the evidenc-e that on March 5, 1924,
when Henry l{ercller, tlw decedent, 'vas received on the Pullman car Ascalon at St. Petersburg, Florida, he was mentally
sound, tl1e Railway Company was required to receive him as
a passenger, upon the presentation of his ticket showing he
had paid for such transportation; and although you may
helieYe from the evidence that while en route to Washington,
D. C., he became nervous, restless, confused, and mentally
upset, and that such condition was made kno·wn to the defendant company, and that it, through its employees, rendered him
such assistance and care as appeared to be reasonably necessary and practicable under the circumstances, and with the
facilities at hand, without unduly delaying the train, or unreasonably interfering with the safety and comfort of the
other passengers, then the plaintiff is entitled to r~cover nothing, and you should find for the defendant, unless you further believe from the evidence that the defendant failed to
use dne diligence and care to guard and restrain sa.id deceased from falling, jumping, being thrown, or stepping from
said train while it 'vas in motion, or failed to use due diligence
to 1•escue him after he had fallen, jumped, stepped, or was
thrown from said train, or was negligent in some other man-
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ner, as alleged in the declaration, in which event you sh~ll
find for the plaintiff, and assess his damages at such sum as
you believe from the evidence to be fair and just, not exceeding Ten Thousand Dollars.
No. 6. The Court instructs the jury that if they believe
from the evidence, that on March 5, 1924, at about nine o'clock
P. 1\L, at St. Petersburg, Fla., ·Henry Kercher, the deceased,
purchased a railroad and Pullman ticket to convey him from
St. Petersburg to Washington, D. C., and got aboard the
train, it being a solid vestib'ule train of the Pullman Car Co.,
which was hauled over the Atlantic Coast Line Railway from
St. Petersburg, Fla., to Richmond, Va., and from
page 121 Richmond to Washington, D. G., by the defendant company, the R. F. & P. Railroad Co.; that the
said Henry Kercher then having his normal mental senses,
was assigned to and occupied his reservation, Berth No. 5,
the night of March 5, 1924, the next morning and day still
being mentally normal except showing or indicating that he
was restless, nervous, and upset, and about 4 P. M. of that
dav became obsessed with the idea that he has been to Washiuiton and was being carried back south to Florida or elsewhere; that the porter of the car gave him every -reasonable attention, seeing that he was comfortable and looking·
after his wants and needs; that about 8 or 8:30 P. ~I. of that
day, aided and assisted him to his bed in his reservation on
said car, and thereupon the said l{ercher became quiet and
'vent to s~eep; that about 2 o'clock A. ]\II., the morning of
:Niarch 7th, 19·24, he awakened and again became restless,
nervous and confused, and projected his arm through the curtain of Berth No. 6, occupied by Mr. and Mrs. Hall, located
in the same car immediately across the aisle from the reservation of the said Kercher; that the porter again aided, persuaded and prevailed upon him to go to bed, and telling him
that he ·was all right and 'vould soon be at his destination,
and that. he there remained apparently contented, comfortable, quiet and asleep, and that later, about 4:25 A. M. he
arose, went to the rear of this car or the car next thereto, without the knowledge of the porter or conductor, and opened
one of the car doors on the west side of the train, and there
projected himself or fell from the train while it was in motion on its journey; and that shortly thereafter the porter
·of said car observed his absence from his reservation and
immediatly searched the train and undertook to locate· the
missing passenger, and that the conductor of the defendant

'
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company immediately upon ascertaining that the passenger
was missing and not on the train, wired the train dispatcher
at Richmond, who immediately notified each tower along the
right of way of the defendant company from R-ichmond to
Fredericksburg, and had search made by the repage 13 ~ spcctive section masters along the said right of
way, who made such search within a reasonable
time after such notice, resulting in the finding of the said
Kercher, seriously injured, lying on the left hand or west
side of the north bound track near Penola, and that he was
cared for, immediately taken to the nearest station, placed
in the care of the physician, Dr. C. Mason Smith, who ministered to him, and took him to the hospital in Fredericksburg,
it being the nearest one, and there treated him, along with
other physicians of the defendant company until ~'larch 8th,
1924, at 7 or 8 P.M., at which place and time he died as aresult of such injury, and that the defendant company, tbrough
its servants and employees, rendered such assistance to the
said l{ercher before and after such injury, as appeared to
be reasonably necessary, and exercised due and reasonable
diligence to locate him aft~r observing his elisa ppearance
from defendant's train, then the Court instn1cts the jury
there can be no recovery in this case, and you should find for
the defendant.
And the defendant also offered the following instruction,
to which there were no objections by the plaintiff, and it was
given to the jury by the Court :
No. 7. The Court instructs the jury that negligence is the
failure to do what a reasonable and prudent person would
ordinarily have done under the circumstances of the situation
or doing what such a person under existing circumstances
would not have done, the essence of the fault being in the
omission or commission.
And now the said plaintiff, J. Conway Chichester, administrator of Henry Kercher, deceased, desiring that all of said
instructions as offered and requested, given, refused and modified, be made a part of the record in the above entitled case,
prays the Court that this his Bill of Exceptions No. 2, incorporating all of said instructions given on behalf of
page 14 ~ said plaintiff and defendant, respectively, as well
as all of said instructions offered, requested and
refused and modified by the Court as aforesaid, together with
the bojections and exceptions as aforesaid set out, be signed,
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sealed and saved to him and made a part of the record in this
case, which is hereby accordingly done.
Done·this the 31st day of December, 1926, and within sixty
days after the final order and judgment here complained of
was entered.
FREDERICI( W. COLEMAN, (Seal)
Judge of the Circuit Court of Caroline
County, Virginia.
A Copy-Teste:
E. L. COGHILL, Clerk.
In the Circuit Court of Caroline County, Virginia.
J. Conway Chichester, .Admr. of Henry Kercher, deceased,
Plaintiff,
. vs.
. Richmond, Fredericksburg and Potomac Railroad Company,
Defendant.
·
Trespass on the Case.
PLAINTIFF'S BILL OF EXCEPTIONS NO. 3.
Be it remembered tl1at after all the ·evidence had been adduced on the trial of this case, and the same had been heard
by the jury, and after the jury had heard the instructions of
the Court and the argument of counsel, and afte1 it had rendered a verdict in favor of the defendant, the plaintiff moved
the Court to set aside said verdict because it-was contrary to
the law and the evidence, and grant him a new trial for the
following reasons, assigning the following in 'vriting:
1. Because the verdict of the jury is contrary to the law
and the evidence.

2. Because the verdict of the jury is 'vithout evidence to
support it.
3. Because the verdict of the jury is against the evide.nce
and against the weight of the evidence.
4. Because the Court, over the objections of plaintiff, ad-
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mitted improper testimony offered by the defendant to go to
the jury.
5. Because the Court, over the objection of plaintiff, refused to admit proper evidence tendered by the plaintiff to go
to the jury.
6. Because the Court, in its instructions, and over the objection of the plaintiff, misdirected the jury on the
page 2 ~law.
7. Because the Court refused to give Instructions numbered, respectively, 1, 7, 9, 10, 11 and 13, asked for by the
plaintiff.
.
·
8. Because the Court modified Instructions numbered, respectively, 5, 6 and 8 offered by the plaintiff.
9. Because of other errors committed in· the trial of the
·
case to be urged on the hearing.
10. Because the Court gave six erroneous instructions
asked for by the defendant.
Which motion the Court overruled, and refused to set aside
said verdict, and to grant the defendant a new trial, but, on
the contrary, on another P,ay, to"'wit, the 11th day of November, 1926, at the regular term of said Court, entered an
order in said case, overruling said motion, and rendered judgment on said.verdict for the defendant and against the plaintiff for costs. To which action of the Court iu overruling
said motion and in_ refusing to set aside said verdict and- to
grant him a new trial, and in rendering judgment upon sairl
verdict as aforesaid, the plaintiff excepted, and ·moved the
Court to certify the evidence and save said exceptions to it
and make the same matters of record herein. And the plaintiff tendered a transcript of said evidence, signed _by the Court
Stenographer, which is marked "EV'idepce", and is now certified and signed as contained in Plaintiff's ~ill of Exceptions No. 1, which evidence is made a part of this Bill of Exceptions; and the plaintiff further tendered this his Bill of
Exceptions No. 3 and prayed that the same be signed, sealed
and saved to him, and made a part of the record herein; all
of which is accordingly done.
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Done this the 31st day of December, 1926, and within sixty
days after the final order herein complained of was entered.
FREDERIC!{ W. COLEMAN, (Se·al)
Judge of the Circuit Court of Caroline
County, Virginia.
A Copy-Teste:
E. L. OOGHIL.L, Clerk.
In the Circuit Court of Caroline County, Virginia.

J. Conway Chichester, Admr. of Henry Kercher, Sr., deceased, Plaintiff,
vs.
R-ichmond, Fredericksburg and Potomac Railroad Company,
Defendant.
Trespass ori the Case.
PLAINTIFF'S BILL OF EXCEPTIONS N0.1.
Be it remembered that on the trial of this case, and after
the jury had rendered their verdict in the following words
and figures, to-,vit: "We, the Jury on the issue joined, find
for the defendant. W. J. Blanton, Foreman", the plaintiff
moved the Gqurt to set aside tho said verdict, because the
same is contrary to the evidence, which motion the Court
overruled, to 'vhich action of tlw Court in overruling said
motion the plaintiff excepts and prays that this his bill of
exceptions No.1 ~ay be signed, sealed and saved to him, and
ei1rolled as a part of the record, which is done accordingly.
A.nd in order to save to the plaintiff the benefit of his said
exception, the Court doth certify that the following evidence,
consisting of (1) The certificate of qualification of J. Conway
Chichester, Administrator of Henry l{ercher, Sr., ¢leceased;
(2) The interrogatories to the defendant and its answers
thereto; (3) the depositions of George E. White and others,
taken before Harris L. Bro,vn, Notary Public, in St. Petersburg," Florida, and (4) the testimony of witnesses at the trial
of the case, as taken do,vn and transcribed by 0. Raymond
Brown, Court Reporter, who 'vas duly sworn at the
page 2 ~ trial for that purpose, is the evidence, and all of
the evidence introduced on the trial of said case..
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page 3

~

Vir~nia. ·

EXHIBIT NO. 1.

Virginia: In the Clerk's Office of the Corporation Court of
the City of Fredericksburg, Va.:
I, J. W. Adams, Clerk of the Corporation Court of the
City of Fredericksburg, do hereby certify that on the 25 day
of February, 1925, the estate of Henry l{ercher, Sr., was
committed to J. Conway Chichester, Sgt., and J. Conway
Chichester; Sgt., City of Fredericksburg, duly qualified in
my said Court as administrator c. t. a. of Henry Kercher,
Sr., for administration according to la,v.
Given under my hand this 18 day of October, 1926.

J. W. ADAl\iS, Clerk.
page 4 ~ In the Circuit Court of Caroline County, Virginia.

J. Conway Chichester, Sergeant of the· City of Fredericksburg, Virginia, Administrator with will annexed of Henry
Kercher, Sr., deceased,

v.

R. F. &·P.R. R. Company.
Pursuant to order entered herein on October 12th, 1925,
and by.agreement of counsel, with consent of Court, this 2nd
day of December, 1925, before the Judge in Chambers, in
Fredericksburg, Virginia, came as well the plaintiff, by his
attorneys, as the defendant, by its attorneys, and argued defendant's objections to the plaintiff's interrogatories filed
herein.
Whereupon, the Court doth consider that Plaintiff's Interrogatories Nos. 19, 20, 27, 32, 33, 34, 36, 37, 38, 40, 44 and
47 be rejected and stricken out, to 'vhich action of the Court
the plaintiff, by counsel, excepted on the ground that said interrogatories were proper and pertinent questions, and that
the answers expected to be elicited the1;eby would be relevant
~nd material evidence in the plaintiff's case; and the Court
doth consider that the defendant ans,ver the following tnterrogatories, and file its answers herein on or before the fifteenth day of February:
·
1. The name of the Pullman car and berth occupied by
Henry Kercher, Sr., en route from the City of St. Petersburg,
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in the State of Florida, to the City of Richmond, in the State
of Virginia, and from the said City of Richmond,
page 5 ~ Virginia, to the City of Washington, in the District of Columbia, said Henry l{ercher, Sr., being
a pass~nger over the Atlantic Coast Line Railroad from the
said City of St. Petersburg, in the State of Florida, to the
said City of Richmond, in the State of Virginia, and a passenger over the R.ichmond, Fredericksburg and Potomac Railroad Company from said City of Richmond, in the State of
Virginia, to the said City of Washington, in the District of
Columbia, said journey beginning at the said City of St. Petersburg, Florda, on or about the 5th day of lVIarch, 1924, and
was continuous from the said City of St. Petersburg, State
of Florida, to the said City of Washington, in the District of
Columbia, via said City of Richmond, Va.
2. The names and places of residence of the Pullman car
conductors and porters on said car from the said City of St.
Petersburg, in the said State of Florida, to the said City of
Riehmond, in the said State of Virginia; and the names and
places of residence of the Pullman conductors and porters on
said car from the said Oity of Richmond, in the State of Virginia, to the said City of Washington, in the District of Co- .
lumbia.
3. Kind, character and description of the Pullman car doors
of said Pullman car on which the said Henry l{ercher, Sr.,
was passenger, and ho"r said doors were operated and how
secured while the trahi was in motion between stations.
4. "'\Vhen and where said train, on which said Henry Kercher, Sr., deceased, was a passenger, was scheduled to stop
behveen the City of Richmond, State of Virginia, and the City
of 'Washington, District of Columbia.
page 6 } · 5. Did said train stqp at any point where it ·was
not scheduled to stop? If so, where, when and
why?

6. Did said train leave the City of Richmond, State of Viron scheduled time? If not, how much after scheduled
time did it leave?
gin~a.

7. At what rate of speed was said train moving when said
Henry l{ercher, Sr., deeeased, was thrown, jumped, or fell
therefrom?
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8. .At what point along the said Richmond, Fredericksburg
and Potomac Railroad was the said Henry J{ercher, Sr.,
found 1 By whom? Give names and places of residence of
:finders.
9. Give names and places of residence of the track men
who rescued the said Ifenry Kercher, Sr., and took him to
the small station of Penola.
10. The names and places of residence of the foreman of the
track cre'v having the section of track in charge where the
said Henry l{ercher, Sr., was injured.
11. The names and places of residence of the passengers
on the Pullman car occupied by the said Henry l{ercher, Sr.
12. The place of residence of James Henry, whose overcoat Henry l{ercher, Sr., had on when he was injured, and
who was a passenger on the Pullman car occupied by Henry
Kercher, Sr.
13. The names and places of residence of all emp!oyees, including train conductors, brakemen, Pullman conductors, porters having charge of or in any manner employed or having
duties to perform in and about the train on which Henry Kercher, Sr., was a passenger as al~eged in the declaration.
14. The name and place of residence of the employee or
.or employees who last sa\v the said Henry Kercher,
page 7 ~ Sr., on said train.
15. At what time was said train scheduled to pass the
point where the said Ifenry l{ercher, Sr., was found. lying
on the railroad track of said defendant~
16. At 'vhat time did said train actually pass said pointY
17. When, where and by whom was the loss of said Henry
J{ercher, Sr., passenger on said train as alleged in the declaration, discovered~
18. What efforts were made to rescue the said Henry
Kercher, Sr., after discovery of his loss? Give names and
places of residence of the persons directing and conducting
said rescue.
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19. What care and attention, if any, were given to the said
Henry l{ercher, Sr., while en route as a passenger aforesaid?
Give names and places of residep.ce of employees rendering
such care and attention.
22. The name and place of residence of the ticket agent
who sold the railroad ticket to the said Henry "Kercher, St~~·
at St. Petersburg, in the State of Florida Y
23. The name and place of residence of the agent who sold
tl1e Pullman car ticket to the said Henry l{ercher, Sr., at St.
Petersburg, in the State of Florida.
24. The number and kind of cars of which said train consisted en route from the City of R.icl1mond, in the State of
Virginia, to the City of Washington, in the District of Columbia.
25. W11at position did the Pullman car occupied by said
I-Ienry Kercher, Sr., from the said City of Richmond, Virginia, to the said City of Washington, D. C., occupy
page 8 ~ in said train Y
26. Was there a dining car attached to said train? If so,
what position did it occupy in said train Y

28. At what hour did the dining car open for service between the City of Richmond, Va., and Washington, D. C. Y
29. 'Vhat physical illness, if any, 'vas observed by any of
the officers in charge of the defendaJ).t's train of the condition of said Henry Kercher, Sr., while en route as a passenger from said City of Richmond, State of Virginia, to
said City of Washington, District of Columbia Y
30. Were any outside Pullman car doors or windows found
to be open between said City of Richmond, State of Virginia,
and the said City of Washington, in the District of Columbia?
If. so, at what hour and 'vhere was the discovery made? Give
names and places of residence of the employees making such
discoveryY
31. 'Vas it possible for the outside Pullman car doors of
which Henry Kercher, Sr., was a passenger, to be opened from
the inside of said car without lifting the vestibule platform f
If so, how?
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35. What 'vas the condition of the vestibule doors and
platforms of all the cars on which the said Henry Kercher,
Sr., was a passenger as aforesaid 1
39. The names and places of residence of the passengers
occupying the same car on which the said Henry Kercher, Sr.,
'vas a passenger as recorded by the Pullman Company to said
defendant.
41. At what time did said Henry l{ercher, Sr., rise and
dress on the morning of !Iarch 7th, 1924?
42. Give name and places of residence of the conductor and
porter on duty when said IIenry l{ercher, Sr., arose
page 9 ~ and at the time when said train passed the point
where said Henry Kercher, Sr., was found injured.

43. Did the personnel of the conductors, porters, bl~ake
men of the Pullman car occupied by the said Henry Kercher,
Sr., change between the City of St. Petersburg, in the State
of Florida, and the City of Washington, in the District of
Columbia? If so, where¥ Give names and places of residence of those changing?
45. What was the condition of the weather at the time
when said train passed the point 'vhere said Henry Kercher,
Sr., was found? What was the condition of the weather when
·
he was rescued 1
46. What report was made by any conductor, brakeman, or
porter, or other employee, changing en route, to those taking
their place, of the physical and mental condition of the said
Henry l{ercher, Sr.¥
48. Who had possession of his railroad ticket and sleeping
car ticket at the time when the train passed the point of injury? Give place of residence:
49. Was the said Henry Kercher, Sr., called on the morning of March 7th, 1924? If so, by whom and at what time?

50. When and where was the Puliman car on which said
Henry J{ercher, Sr., was a passenger, last opened to discharge
or receive passengers¥ How long before the injury o~...
curred ~
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51. Was it open for any other purposes between the City
of Richmond, in the State of Virginia, and the point of injury?
page 10- ~

To all of which questions and interrogatories
the defendant, by cot.. !Sel, objected, on the ground
that they were improper, and e~cepted to the order of the
Court requiring it to answer.
page 11

~

Virginia,
In the Circuit Court of Caroline County.

J. Conway Chichester, Sergeant City of Fredericksburg, Va.,
Adm., with will annexed of Henry l{ercher, dec 'd, Plaintiff,
vs.
Richmond, Fredericksburg & Potomac Railroad Company,
Defendant.
ANSWERS TO INTERROGATORIES.
As directed hy the Court in an order entered December
2, 1925, in the above entitled action, the following answers to
interrogatories are made:
Ans. to Ql. Defendant is informed that Henry l{ercher occupied Pullman car "Ascalon", train No. 74, Atlantic Coast
Line train from St.-Petersburg, Florida, to "\Vashington, D. C.,
l\farch 6-7, 1924, in lower berth of either No.5 or No.6, probably No.5.
Ans. to Q2. The name of Pullman Conductor on the car
'' Asculon'' is reported to defendant to be H. M. Schooly; the
porter is said to be Joseph Carson. Place of residence unknown to this defendant.
Ans. to Q3. The kind, character and description of the
Pullman car doors on car '' Ascalon '' were of the accepted ·
and commonly used type on Pullman cars of that time, and
operated and secured as is usual with Pullman cars.
Ans. to Q4. Said train between the City of Richpage l2 ~ inond, Va., a1~d ashiugton, D. C., was scheduled
to stop at Fredericksburg and Alexandria.
Ans. to Q5. Train did not stop except at scheduled places.
Ans. to Q6. Train reported leaving Richmond 3 :42 A. 1\f.
two minutes behind schedule.
Ans. to Q7. Unknown.·
Ans. to QS. lienry I{ercher was found near Coleman's

"r
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Mill about half mile south of mile post 30, by Section Master
Herbert Skinner, whose address is Penola, Va.
Ans. to Q9. Reported, Herbert Skinner, Penola, Va.
Ans. to Q10. Herbert Skinner, Penola, Va.
Ans. to Qll. .Unable to ans,ver, though the following are
said to have been on said train:
Mr. & 1vlrs. 1\filton M. Hall,
607 Warren St.,
Hudson, N. Y.
1\IIrs. R. E. Hawkins,
138 Lafayette St.,
New York City.
James Henry,
Morristown,
New Jersey.
Ans. to Q12. Informed that l\{r. James lienry's address is
Morristown, New Jersey.
Ans. to Q13. The following are said to be tl1e names and
places of residence of the conductors, brakemen, Pullman
conductors and porters on said train :
Train conductor: B . .Cates, Richmond, Va.
Flagman, J. T. Pemberson, Richmond, Va.
Conductor in charge of Pu:Iman equipment: H. M.
Schooley, ......... ~ ....... .
Porter, Pullman car '' Ascalon'', J. Carson,
page 13 ~ . . . . . . . . . . . . . . . . . .
·
Porter, car ''Cluro", S. B. Sc.ruggs, ......... .
Porter car "Council Bluff", P. l{. Collins, ............. .
Porter, car "St. R.egis' ', l\1:. Jamison, ................ .
Porter, car "Hurdwar", J. H. Armstrong, ........... .
Porter, car "Riderwood", J. T. Smith, ............. .
Pullman conductor in charge of cars ''Wooster'' and
"Hinsda~e ", C. E. Long, ................ .
Porter, car "vVooster", E. D. Davis, .............. .
Porter, car "Hinsdale",. C. A. Bunch, ............. .
Addresses unknown.
Ans. to Q14. Do not know who last saw Henry Kercher.
Ans. to Q15. No time scheduled for train to pass point
where Henry l{ercher was found.
Ans. to Ql6. Reported that train actually passed sai<.t pornt
about 4 :42 A.. :NL
·
Ans. to Q17. It is reported that Porter Joseph Carson observed the absence of Henry Kercher from the car '' Ascalon'' before, or by the time the train arrived at Fredericksburg.
. .L\..ns.
.
to Q18. It is reported that Joseph Carson, the porter,
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turned the lights on in the car and made a careful search
everywhere in the car; he reported the disappearance of the
passenger to the Pullman conductor, 'vho reported the same
to the train conductor. A careful search of the entire train
'vas made and when he could nowhere be found, train conductor Cates wired back to every tower to have the trackmen
:rqake a hunt for him.
.
page 14} Ans. to Q21. Mr. Kercher from St. Petersburg
to Richmond was not a passenger of the defendant Company, from Richmond the passenger received the cars
and attention which he seemed to require.
Ans. to Q22. Do not know.
Ans. to Q23. Do not know.
Ans. to Q24. The makeup of the train leaving Richmond,
Va., en route to Washington, D. C., was:
Line.
2010
2664
2047
2039
2039
2000
2005
2017

Car No.

Car Name.

''Wooster''
''Hinsdale''
"Royal Palm" (diner)
A-77 ''Barton''
A-17 '' Cluro''
A-16 '' Chemung''
A.-44 ''Council Bluff''
A-111 '' Ascalon''
A-10 "St. Regis"
A.-73 ''Hurd war''
A-113 ''Riderwood''

Ans. to Q25. It is thought that car" Ascalon" was between
ears "Council Bluff'' and "St. R-egis".
Ans. to Q26. It is thought that dining car was just in front
of car "Barton".
Ans. to Q28. Dining car was not open for service between
Richmond, Va., and Washington, D. C.
Ans. to Q29. Passenger, Mr. l{ereher, was an
page 15·} elderly gentleman, somewhat restless, but thought
to be suffering from the infirmities of olq age.
A.ns. to Q30. The outside Pullman car doors had peen securely and properly closed and fastened in the usual and customary and regular manner when the train left Richmond.
It is reported that conductor Cates in going through the train
between Stations RX. (Rixey) and MA. (Massaponax) found
open on the left hand side of car the door on either the rear
of the car '' Ascalon'' or the front of the car ''St. Regis''.

S~preme
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Ans. to Q31. It was possible to open the doors on car'' AscaJon" or the "St. Regis'' from the inside without raising
th~ platform.
Ans. to Q35~ The condition of the vestibule doors and platforms of aU the cars in said train, and particularly the one
i11 whiclt the said Henry l.{ercher, Sr., was a passenger, were
in safe and sound condition. The clasps, hi!lges, catches,
fastenings, latch~s~ and locks, ''rere in good, safe and suitable repair a~u:l condition know11 and d~scribed in the language
of the mechanic as 0. K. in A-1 condition.
· Ans. to Q39.
:record of the. nqmes and places of residence of passengers of the car '' .1\.s~alon '' was taken or had;
It is not usual or customary to t3;.k;e ~:rnch information. Therefore this question cannot be answered~ It is thought the following were passenge~~ on the car '' AsGalon '' :_

No

page 16 ~

l\fr. & Mrs. ~Iilton ~~. Hall,
607 Warren St.,
Hudson, N. Y.
Mrs. R.. E. Haw;kins,
138 Lafayette St.J
New York City.
Mr. James Henry,
Morristown,
New Jersey.

Ans. to Q41. It is reported t11at Henry Kercher, Sr., was
awake on the morning of l\{~rch 7th, 1924, when at Richmond;
that he went back to sleep with the most of his clothes on.
Ans. to Q42. Porter Joseph Carson was in the car "Ascalon'' as hereinbefore stated when the absence of Henry Kercher, 'Sr., was observed.
Ans. to Q43. No.
·
Ans. to Q45. Dark, chilly and rainy.
Ans. to Q46. Same personnel on car "Ascalon ".
Ans. to Q48. Train conductor has charge of the railroad
tiekets an~ the Pullman conductor had charge of the Pullman
tickets. R-esidences heretofore stated so far as known.
Ans. to Q49. No.
,
Ans. to. Q50. The doors of car '' Ascalon' ', on which Henry
Kercher, Sr., was a :passenger, were last opened to Discharge
o.r receive passengers on the right hand side at Richmond,
about one _hour before the accident. They were safely and
securely closed in the usual and customary manner, and when
said car left Richmond, Va., the doors to said car were safely,
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_ securely and customarily closed and fastened and
page 17 ~ were not again opened until arriving in Fredericksburg.
And. to Q51. No.
page 18

~

FORM OF CAPTION AND AFFIDAVIT FOR
DEPOSITIONS.

J. Conway Chichester, Sergeant of the City of Fredericksburg,
Virginia, Administrator with the will of Henry Kercher,
Sr., deceased, annexed, of all and singular the goods and
chattel~, rights and credits, which were of Henry Kercher,
Sr., deceased, at the time of his death,
vs.
Richmond, Fredericksburg and Potomac Railroad Company,
a corporation.
The depositions of George E. White, Anna White, his ·wife,
and others, taken before me, I-Ianis L. Brown, a. Notary Public in and for the State of Florida at large, pursuant to notice l1ereto annexed, at the office of En1est F. Davis, Attorney at Law, 411 Sumner Building, St. Petersburg, Florida,
on the 26th day of August, 1926, between the hours of 8 A.
~I. and 9 P. M., to be read in evidence in behalf of J. Conway Chich~ster, Sergeant of the City of Fredericksburg, Virginia, Administrator with the ''rill of I-Ienry I{ercher, Sr., deceased, annexed, of all and singular the goods and chattels,
rights and credits which were of said Henry l{ercher, Sr., deceased, at the time of l1is death, in a certain action at la'v depending in the.Circuit Court of Caroline County, in the State
of Virginia, wherein said J. Conway Chichester, Sergeant of
the City of Fredericksburg, ·virginia, Administrator with the
will of llenry Kercher, Sr., deceased, annexed, of all and
singular the goods and chattels, rights and credits, which
'vere of Henry l{ercher, Sr., decease~, at the time of his
death, is plaintiff, and Richmond, Fredericksburg and Potomac Railroad Company, a corporation, is defendpage 19 ~ ant.
Present: John H. Lewis, attorney for the plaintiff;
.......... , attorney for the defendant.
The witness,
GEORGE E. WHITE,
being duly sworn, deposes as follows:
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1. First question for plaintiff: What is your name an:d residence?
Ansl. George E. White, 996 Tangerine Avenue, St. Petersb\trg, Florida.
Q2. Did you know during -his lifetime I-Ienry Kercher, Sr. f
A2. Yes.
Q'3. What relation, if any, was he to you Y
A3. Father-in-law.
Q4. How many years did you know him?
A4. Nine years.
Q5. Where was Henry Kercher, Sr., residing on the 5th of
March, 1924?
A5. At my home, St. Petersburg, Florida.
Q6. State whether Henry Kercher, Sr., on the 5th day of
March, A. D., 1924, ''rent aw·ay from your home, from the
City of St. Petersburg.
A6. Yes.
Q7. If so, state his destination?
A7. "\Vheeling, West Virginia.
·Qs. Did he go on the train or in an automobile~
AS. He went by train.
Q9. Did he travel on the train by pass or by ticket?
A9. By ticket.
QlO. State from whom he purchased said ticket?
page 20 ~ AlO. Atlantic Coast Line Railroad Company,
and also a Pul~man ticket.
Qll. After purchasing said ticket did he become a passenger on said train.
All. Yes at 9 o'clock P.M. on said date.
Q12. What was his berth number on the Pullman carY
A1.2. No. 5, lower berth.
Q'13. What was the number of the car?
A13. No. 111-A.
.
.
QI4. Over what route did Mr. Henry Kercher, Sr., purchase
said ticket?
A14. Over the Atlantic Coast Line Railroad from St. Petersburg, Florida, to Richmond, Va., and from Richmond,
Va., to Washington, District of Columbia, over the line of the
Richmond, Fredericksburg and Potomac Railroad and that
his final destination was Wheeling, West Virginia.
Q15. Did ~Ir. Henry l{ercher, Sr.,· purchase a Pullman
ticket over the same route?
A15. He did.
Q16. State the time Mr. J{ercher left St. Petersburg, the
day and hour?
·
A16. On the 5th of March, A. D., 1924, at 9 P. M.
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Q17. Describe the character of the train upon Mr. Kercher
left?
A17. A solid vestibule train.
Q18. What car of said train did Mr. Kercher board Y
A18. Pullman car No. 111-A. Lower berth No. 5.
Q19. What position did said berth occupy in said train Y
.A19. Lower berth and and second berth from the front end
of the car.
Q20. State the name of the railroad and the name of the
employees.
A20. Atlantic Coast Line Railroad Company,
page 21 ~ but do not know the name of the employees.
Q21. State whether you saw Mr. Kercher's railroad and Pullman car ticket.
A21. Yes. I got on the train with him and saw him when
he handed the tickets to the conductor.
Q22. What did the conductor do with said tickets?
A22. He looked them over and told him the number of the
berth.
Q23. How was Mr. Kercher dressed on that occasion?
A23. He had on a dark suit.
Q24. What papers and money did Mr. Kercher have on his
person, if any?
A24. I saw his pocket book and saw he had several hundred dollars in it.
Q25. State whether or not he carried a watch, if so describe it~
A25. Yes. An open faced gold- watch.
Q26. State whether !ir. Kercher carried a cane.
A26. Yes. Do not remember what kind it was.
Q27. State the age of Mr. Kercher and what his physical
condition was on this occasion.
· A27. Do not know his exact age, but he was around 65
years of age, and his physical condition was good.
'Q28. What was Mr. I{ercher 's mental condition at the time
he boarded this train 1
A28. Was mentally sound.
Q29. How long had he been to your home prior to this time f
A29. About four or five months.
Q30. Was he mentally sound while he was at your home!
A30. Yes, he was.
Q31. Had he ever made this journey before Y
A31. Yes, several times.
page 22 ~ Q32. Who purchased his railroad and Pullman
car ticket?
A32. He purchased it himself.
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Q33.
A33.
Q34.
A34.
Q35.
A35.

....

Who attended to his business affairs?
He did, himself.
Did he have a bank account?
Yes, at the First National Bank.
Who drew his bank account 1
He drew it himself.

No further questions for Mr. George E. White. And further this deponent says not.

GEORGE E. WHITE.
The witness,

LOUIS SCHULT,
being duly sworn, deposes as follows:
First question for plaintiff: ·what is your name and addressY
Louis Schult, 1055 Tangerine Avenue.
Q2. Did you know Nlr. Henry Kercher, Sr., during his lifetime?
A2. Yes. During the last three years of his life.
Q3. Did you see him at any time prior to the 5th day of
March, A. D., 1924?
A3. I saw him on the 4th day of March, A. D., 1924.
Q4. Did he appear to be in good physicial condition Y
.A4. He did.
Q5. What was his physical condition and general health
during the three years you knew him T
A5. His physical condition was good and I never knew him
to be sick during that time.
Q6. What was his mental condition during the
page 23 ~ three years you knew him?
A6. He was obviously mentally sound.
·Q7. Ho'v often did you see him prior to the 4th day of
~iarch, A. D., 1924, 'vhen you say y'ou last saw him Y
A7. As often as twice a week.
QS. Do you kno'v 'vhether he attended to his business affairs himself or someone else for him?
AS. I do not know.
Q9. State what association you had with Mr. l{ercher
during the time you knew him Y
A9. He was a neighbor and 'vould frequently ride down
to,vn with me and conversed intelligently with me and he was
readily and physically sound in every respect. From my as-
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sociation with him conversation and knowledge of him it is my·
opinion that he was mentally and physically sound during the
entire time that I knew him.
No further questions. And further this deponent says not.
LOUIS SCHULZ.
The witness!

MRS. ANNIE WIIITE,
being duly sworn, deposes as follows:
First question for plaintiff:
Ql. State your nf)_me and residence.
Al. ·Mrs. Annie White, 996 Tangerine Avenue, St. Petersburg, Florida.
Q2. Did you know, during his life time, Henry Kercher,
Sr.?
A2. Yes.
Q3. What relation, if any, was he to you?
A3. 1\fy father.
Q4. Where was he residing on the 5th day of
page 24 ~ 1\Iarch, A. D., 1924?
·
A4. At my home, 996 Tangerine Avenue, St. Petersburg)1\ Florida.
Q5. How long had he resided at your home~
A5. At this time about four or five months that he had
been staying at our home. Off and on about three years.
Q6. State whether yeur father left the City of St. Petersburg on the 5th day of March, A. D., 1924~
A6. Yes.
Q7. State the day and hour.
A7. Wednesday evening at 9 o'clock.
Q8. Did he leave St. Petersburg, Florida, in an automobile or by train?
AS. On a train.
Q9. Did he travel on a pass or on a ticket?
A9. On a ticket.
QlO. State from whom he purchased the ticket.
A10. Atlantic Coast Line Railroad Company and also a
Pullman ticket.
Q11. Did he purchase these tickets or did someone purchase them for him?
All. He purchased them himself.
Q12. After purchasing said tickets, did he board any train f
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A12. Yes, the Atlantic Coast Railroad Company's train.
Q13. Over what route did your father purchase said ticket
or tickets?
Al3. Over the Atlantic Coast Line Railroad from St. Pe. tersburg, Florida, to Richmond, Va., and from Richmond,
Va., to Washington, District of Columbia, over the line of the
R.ichmond, Fredericksburg and Potomac R.ailroad and that
his final destination was Wheeling, West Virginia.
Q14. Did Mr. Henry I(ercher purchase his ticket over the
same route?
Al4. Yes.
.
.
Q15. Describe the character of the train upon
page 25 ~ 'vhich Mr. l(ercher left.
A15. A solid vestibule.
Ql6. What car of said train did Mr. Kercher boarcU
A16. Pullman car No. 111-A. Lower berth No:.5.
Q17. What position did said berth occupy in said train?
A17. About the center.·
Q18. State the name of the Railroad Company and the name
of the employees.
AlB. The railroad company was the Atlantic Railroad
Company, but I do not kuo'v the name of any of the employe~s.

Q19. State whether you saw your father's tickets.
A19. Yes, I got on the train with him and saw him show
the tickets to the Pullman conductor to get the numner of his
berth.
Q20. What did the Pullman conductor do with the tickets?
A20. Told him the number of his b~rth and gave the tickets hack to him.
Q21. How was your father dressed on that occasion 7
A21: A dark woolen suit.
Q22. Do you know what money or papers your father had
on his person?
A22. I know he had some money, but I do not know how
much.
Q23. Did your father carry a watch, if so, describe it?
A23. Yes, it was an open face gold 'vatch.
Q24. State whether your father carried a cane or not.
A24. Yes. It had a crooked handle. Very strong, heavy
oak cane.
Q25. State -your father's age, and what his physical and
mental condition ''ras at that date.
A25. He was 78 years of age in good mental and physical
condition for a man of his years.
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Q26. Was your father then mentally sound?
A26. He was.
Q27. Was he mentally sound at the time he visited your home in St. Petersburg, Florida~
. A27. Yes.
Q28. Who attended to his business affairs Y
A28. He attended to his affairs himself.
Q29. Did he have a bank account?
A29. Yes, at the First National Bank, St. Petersburg, Florida.
Q30. "\Vho drew his bank account Y
A30. He did himself.
Q31. Had your father made this journey prior to this time?
A31. Yes, several times.
Q32. What business affairs did your father have in the
City of St. Petersburg?
A32. Only a bank account on which he made deposits and
on which he dre'v money out himself.
Q33. At the time your father boarded the train did you
speak to any of the employees concerning your father
while on this trip Y
A33. Told the porter and the conductor of the Pullman
train to look out for my father's comfort while on this train
to look after my father's meals and I_ gave the porter a $3.00
tip, and gave them my address at St". Petersburg, Fla., and
also my brother's address at West Va. and asked them to
notify both of us in case he was taken sick while ht was on
the journey.
·
Q34. Did you telegraph anyone when your father would
probably arrive at the end of his destination Y
A34. No, but after father.left I sent a telegram to William
Strauss in 'Vashington, D. C., telling him when my father
'vould arrive there. it few minutes after the train left.
Q35. State whether you were notified by the
page 27 ~ railroad company or the Pullman company of the
injuries to your father ?
A35. I was not notified.
Q36. State 'vhether you wer_e notified by the railroad company or the Pullman company of your father being sick while
in route?
A36. I was not notified.
.
Q37. Over what railroad were the railroad and Pullman
tickets purchased by your father for this journey?
A37. Over the Atlantic Coast Line to Richmond, Va., and
over the line of the R.ichmond, Fredericksburg and Potomac Company from Richmond, Va., to Washington, D. C.
page 26 ~
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No further questions. And further this deponent says not.
ANNIE WffiTE.
The witness,
D. I. CROSSEN,
deposes as follows:
First question for plaintiff:
Ql. State your name and address.
Al. D. I. Crossen, 648 Central Avenue.
Q2. Did you know Mr. Henry l(ercher, Sr., during his
lifetime?
A2. Yes, during the last four years of his lifetime.
Q3. Did you see him on the 5th day of ~{arch, A. D., 1924,
when he left St. Petersburg, Fla., on a railroad journey¥
A3. No, I saw him about a week prior thereto.
Q4. How often did you see :Nir. Henry I(ercher, Sr., during the time that you knew him?
A4. The first year I kne'v him I worked for his son-in-law
of St. Petersburg, Fla., in his barber shop for about a year
and Mr. J{ercher was· there very frequently after that as T
was a friend of the family and visited there frequently I saw
Mr. l(ercher very often on my visits, and every
page 28 } time I would meet him I would have some kind of
a conversation with him, and he was a man of unusual good memory for a man of his years.
Q5. What was his physical condition and general health
during the five years you knew him Y
A5. Very good for an man of his year.
Q6. What was his mental condition during the five years
you knew him 1
A6. In my opinion he was a rna~ sou~.d of mind and good
mental condition.
No further questions. And further this deponent says not.

D. I. CROSSEN.
The witness,

T. A. CH...t\..NCELLOR.,
being duly sworn, deposes as follows:
First question for plaintiff:
Ql. What is your name and address ~
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Al. T. A. Chancellor, 1525 Beach Drive, N. St. Petersburg,
Florida.
Q2. What is your occupation and how long have you lived
in St. Petersburg!
A2. Banking. Have lived in St. Petersburg since April
19th, 1904.
Q3. What office, if any, do you hold in the First National
Bank of St~ Petersburg, }.,lorida?
A3. President of the First National Bank of St. Peter~burg, Florida.
Q4. How long have you held this office Y
A4. Since 1912.
Q5. Did you know :Wfr. Henry Kercher, Sr., during his life.
time?
A5. Yes.
Q6. For how many years did you kno·w him and what was
your association with him during those years?
A6. About five or six years.
page 29 ~ Q7. How often did you· see him?
A7. He called at my office during ~ach winter
about five or six times.
Q8. Did he have a bank account in your bank, First National Bank of St. Petersburg, Florida 1
A8. Yes .
. Q9. Did he himself make the deposits on said accounts?
A9. ~Iy recollection was that he made the deposits himself.
QlO. Do you recall any business with him of which he participated or transacted in your presence?
'· AlO. He did have some business dealings and transaction
in .my presence but cannot recall them specifically.
Qll. vVha t was his physical and general health during the
years you knew him t
All. He appeared to be in good physical condition for a
man of his age.
Ql2. What was his mental condition during the year you
knew him?
A12. He appeared to be rational and able to attend to business.
Q13. Do you recall having many conversations with him?
A13. I remember that he was in the office several times but
do not remember the dates.
Q14. In those conversations was his talk with you intelligent and rational?
Al4. Yes.
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Q15. Based upon your associations with him, your conversations with him and you knowledge of him, did you find' him
mentally and physically sound of mind ~
A15. He was in my opinion mentally and physically sound
for a man of his years, considering his age.

No further questions. And further this deponent further
says not.

T. A. CHANCE:LLOR.
page 30 ~ State of Florida,
County of Pinellas, to-wit:

I, Harris L. Browne, a Notary Public in and for the State
of Florida at large, in the County of Pinellas and in the
State of Florida, do hereby certify that the foregoing· depositions were duly taken, reduced to writing, and signed by
the witnesses, respectively, before me, at the place and time
therein mentioned, pursuant to the annexed notice, and for
the purpose therein mentioned.
In witness whereof I have hereunto set my hand and affixed my notarial seal at St. Petersburg, Florida, aforesaid,
this 26th day of August, 1926.
(Notarial Seal)

HARRIS L. BROWNE,
Notary Public for the State of
Florida at Large.

I\{y commission expires March 9th, 1928.

In the Circuit Court of Caroline County, Virginia.
I

J. Conway Chichester, Admibistrator of Henry Kercher, Deceased,
vs.
Richmond, Fredericksburg and Potomac Railroad Company.
Appearances: W. C. Grimes, Esq., Benjamin P. Willis,
Esq., J. M. H. Willis, Esq., Counsel for the Plaintiff; Richard
L. Beale, Esq., William W. Butzner, Counsel for the Defend·
ant.
October 18th & t9th, 1926. ·
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~ ME~iORANDUl\1:

·oF PROCEEDINGS BEFORE
IMPANELLING JURY.

(1) Court overruled Defendant's demurrer to the declar-

ation.
(2) Counsel for the Plaintiff files Certificate of Qualification of Administrator of the Estate of Henry Kercher, Sr.
Mr. Butzner: I wish the record to show that I make a mo:
tion no'v that the plaintiff specifically state on what counts in
the declaration they expect to rely. We find that the declaration charges certain things pertaining to Mr. Kercher's
physical and mental condition when he boarded the train at
St. Petersburg, Florida; and the plaintiff has taken some
depositions that are diametrically opposed to the proposi- .
tions laid down with respect to those conditions, in the declaration; and now before the jury is impaneled we ask that they
specifically tell us on which counts they expect to ask judgment.
1\'lr. Grimes: Your Honor, we rely upon all the counts. We
do not know exactly the circumstances. This man was found
lying along the tracks of the defendant company. If anybody
in the would knows anything about it, it is the defendant itself. He was on their train. We have nobody that knows as
much about it as the defendant knows, itself, and
page 3 } I think the Court has recognized that, or our position, by having heretofore required the defendant to nle its Ans,vers to the Interrogatories_. So I think that
under the circumstances we would not have to elect what
counts we rely upon. I have never heard of that, that I
kno'v of, even after the· evidence is in.
The Court: The motion is overruled.
~fr. Butzner: All right, sir, ~e save the point.
Note: The jury having been s'vorn, opening stat-ements
were made by 1\fr.- Grimes, for the plaintiff, and by Mr. Butzner for the defendant.
Counsel for Plaintiff here introduced in evidence and read
the following Interrogatories and Answers thereto.
(Here insert.)
ivfr. Benj. P. Willis: We desire to introduced certified copy
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of the report made by the railroad co~pany to the State
Corporation Commission as to this accident.
The Court: Any objection?
Mr. Butzuer: I don't kuo'v of any valid objection; but just
a second. No, we have no objections.
Mr. Willis here read the report, which was as follows:
''Richmond, Va., March lOth, 1924.
"To the Honorable State Corporation Commission, Richmond, Virginia:
page 3a ~

The Richmond, Fredericksburg & Potomac Railroad Company makes the following preliminary
report of accident which occurred at 30 ~IP March 7th, 1924,
at 4:25A.M.

NAl\iE OF PERSON INJURED, AND EXTENT OF
INJURY.
As far as known to the undersigned at the hour of making
this report.
Henry Kercher, white passenger found along side track
at 30 MP supposed to have jumped or fallen from train, seriously injured, he died 1 :45 A. ~I. March 8th, 1924.

W. D. DUKE,
General Manager.''
Note: Counsel for Plaintiff here read the depositions of
the _following witnesses:
(1) George E. White,
(2) Louis Schultz,

(3) Mrs. Annie White,

.. (4) D. I. Crosson .
(5) T. A. Chancellor.
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M. HALL,

a witness sworn on behalf of the plaintiff, testified
as follows:

DIRECT EXAMINATION.

By

~Ir.

Grimes:

Q. You may state your name, age, place of residence and

occupation or profession?
A. Milton 1\L Hall, age 61, residing at Hudson, New York;
occupation, Lawyer.
Q. Do you recall yourself and wife being passengers on a
Pullman train, in a car named '' Ascalon '', on March 6th and
7th, 19247
A. I do. We got on that train at about eight o'clock in the
morning, at Jacksonville-car "Ascalon ", A No. 111.
Q. Do you recall the names of any other pass~ngers on that
carl
.
A. Henry Kercher was in the seat directly opposite to the
one we had. The only other passeilger I remember was u
Mr. Henry, -but there 'vere several passengers in the carquite a number besides.
Q. What Pullman berth did you occupy'
A. Lower sL~.
Q. Then Henry I{ercher (the deceased) was sitting in the
berth right opposite to you¥
· A. Directly opposite.
Q. Where did you board tl1e train?
A. At Jacksonville.
page 5} Q. What time of the day, and what day?
A. On Thursday morning about eight o'clock.
Q. About what time was it that you first observed Henry
Kercher being a passenger on that car!
A. As soon as we got to our seat.
Q. That was in the day time, in the morning, I understand 1
A. Yes.
Q. · You do not recall the day of the week¥
A. Yes, Thursday, March 6th.
Q. What did you observe about the condition of Henry
Kercher when you first got on that train I
A. When we first got on the train I simply observed him
sitting in the seat opposite to the one we had, and it was
sometime before I made anv other observations about him.
Q. Did you ·have any conversation with him I
A. Sometime after leaving Jacksonville I spoke to him, just
to be friendly, and asked him wher~ he 'vas going, and then
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from that time he talked consi~erably about himself and his
family, and his journey, and so forth.
Q. Was his talk at that time rational or irrational Y
A. At that time he was perfectly rational. He said he was
bound from St. Petersburg to Washington; that he had a
nephew who worked at the White House and that he was
gQing to see him, and that from Washington he was going to
Wheeling, West Virginia.
page 6}

1\'Ir. Beale: If your Honor please, we object to any
statements by the witness as to his opinion.
Mr. Grimes : If your Honor please; \Ve think it ought to be
admissible because we are asking him about ~ir. ICerchar's
mental condition, and I think it is not only proper but necessary when a layman gives an opinion about the mental condition of one, to show the condition.
The Court:· He must just state the facts and let the jury
form their opinion.
Mr. Grimes : In our jurisdiction it is permissible for a witness to give ali opinion, but it must be based on the facts, of
course.
The Court: It is pretty much the same in West Virginia
as it is here. I overrule the objection.
Mr. Beale: We note an exception.
.
Mr. Grimes: Go ahead with your answer, Mr. Hall.
The Witness: He said from Washington he was going to
"\Vheeliug, West Virginia, to visit his son.
Q. Do you recall 'vhether or not he was in the dining-car,
or whether he took any meals that day 1

The Court: In this connection, unless you couple it up,
sho,ving the continual condition of the man, I will exclude
that testimony. The witness said the man was perpage 7. ~ fectly rational, and if you want to couple that up,
showing a change in his mental condition, do that.
Mr. Grimes: I am going to do that with this same witness.
A. Why, for lunch he went into the dining-car; the Pullman porter took him into the dining-car.
~[r. Butzner: For lunch?
Witness : Yes.

By Mr. Grimes:
Q. About what time was

that~

.
.
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.A. That was between twelve and one, as I remember it.
Q. Do you recall whether or not Mr. l{ercher got off the
train at any stop?
·
A. Yes, at one stop in particular he got off the train and
purchased a couple of apples, and ate them after he got back
·
in his seat.
Q. Did Mr. Kercher have any conversation with your wife,
in your presence 1 I don't want you to state what it was.
A. Yes, because she was right over there on the seat with
..
me all the time.
Q. About 'vhat time of the day was it that he stepped off
the train to purchase the apples, and got back on?
A. I think that was during the afternoon; I could
page 8 ~ not give the name of the station.
Q. And you do not remember, of course, just the
hourY
A. No.
.
Q. Did you observe any change in Mr. Kercher subsequent
to his taking lunch T
: . l .; ·
A. Yes, I did.
Q. State what. you observed of his con<U.tion, and his conduct, and about when you began to notice the change?
· A. Well, I think the time was about hvo o'clock in the afternoon when he first began to change, a~d at that time he had
an idea and said-well, he wanted to know before that when
we would get to Washington, and I told him it would be the
next morning, that he had to ride one more night. on the train.
Mr. Butzner: If your Honor please, this has occurred to
us-that anything this gentleman might have observed does
not mean that it was brought to the attention of the defendant.
The Court: I take it for granted they will couple that up.
I .can not antiCipate .
. Mr. Grimes: Go ahead, Mr. Hall.
The Witness: Then he said he had already spent a night on
the train, and instead of taking him to Washington they had
locked him in the train and "rere taking him back south, and
that he didn't want to go back south, that he wanted to go to
Washington. He had the same conversation over
page 9 ~ several times, and seemed to grow more restless
and nervous as the day went on.
Q. Was this condition known to any of the train officials,
or any one in charge of the train T
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A. The porter of the car paid a great deal of attention to
Mr. Kercher; he was with him a great part of the time, especially 'vhen he l)ecame very restless, and tried to do what he
could to quiet him; and he knew· his condition. The conductor of the train-I won't say whether it was the Pullman
conductor or the train conductor-on one or two occasions
came and ta]ked to Mr. I{ercher; that 'vas before reaching
Richmond, Virginia.
Q. Was it before or after 1\{r. Kercher retired?
A. Before.
Q. About what time, with reference to the retiringY
. A. Long before, because he did not retire until eight
o 'c~ock, or later.
Q. Yon do not recall the name of the porter nor the conductor, do you?
A. No, I did not know the name of either and have simply
heard their names since arriving here, in the reading of the.
depositibns.
Q. You need not state that, then. The porter was white, or
colored 1
·
A. Colored.
Q. The conductor, was he white or colored?
page 10 ~ A. Both w·hite-train and Pullman conductors.
Q. Did the train conductor-did you hear him
say anything, in your presence, about 1\tlr. Kerchert Or did
Mr. Kercher say anything to him in your presence 1
A. I don't know what the train conductor said, but Mr.
Kercher had the same conversation over and over again
about being locked in the train and that they were taking him.
back south. That is why the train conductor came to see him
and talk to him, and tried to quiet him and change his mind.·
Q. About what time did Mr. Kercher retire, or was he put
in his berth 1
A. Well, it was eight o'clock, or perhaps a little later, when
the porter wanted to make up the lierths in the car and 11e
wanted Mr. l{ercher to retire, and he made up his berth and
Mr. l{ercher did not take off his clothes but the· porter finally
got him laid away and he 'vent to sleep right away.
Q. Did 1\tir. l{ercher, or did he not, refuse or hesitate .about
retiring?
A. He did not want to retire; the porter worked with him
a consiclera ble time before he got him to lie down in his berth.
Q. Did he state why he did not want to retire 1
A. I do not remember exactly "That he said.
Q. Do you remember whether or not Mr. Kercher had an
overcoat!

Kercher's Admr. v. R. F. & P.R. R. Co.

111

A. Yes, he did.
page 11

~

By Mr. Butzner :
Q. Do you know whether or. not he had a watch¥
·A. I saw a watch during the day.
·

By Mr. Grimes:
Q·. Did he have a cane 7
A. Yes.
Q. Do you remember anything about a description of itY
A. Why, I think the cane was quite a heavy cane, with a
crooked handle.
.
Q. You had never seen Mr. Kercher prior to the time you
sa'v him at Jacksonville!
A. No.
Q. And you were not acquainted with any of his sons or
daughters, relatives or friends 1
A. No.
Q. Then what happened after this, ·with reference to his
remaining in his .berth ~
A. Well, later on in the night I was asleep but was awakened by an arm being thrust between the curtains of our
berth, and it was the arm of Mr. Kercher. ·Being awakened
from a sound sleep I let off quite a yell, and alarmed the
whole car; my 'vife pressed the call-bell for the porter and
he came and with the efforts of some of the passengers in
the car succeeded after a time in getting J\{r. Kercher back
into his berth. And that was the last I saw or heard of him.
Q. Do you recall any of the conversation bepage 12 } tween Mr. Kercher and the pQrter, or any other
officer of the train?
A. No, nothing more than what I have stated.
Q. I mean at that time, at two A. M.-I don't mean to go
.
back.
A. Oh, at that time' No, I don't know what was said.
Q. Did you get up out of your berth and assist f
A. No.
Q. Do you know who assisted the porter 7
A. No, I don't know; I know others were around there.
Q. And you don't know whether they used force or persuasiq,n, or both, or what aboht itY
A. I think persuasion mostly.
Q. Do you know whether or not he was dressed or undressed?
A. Why, when he went to bed he was ·mostly dressed.
Q. That is when he retired, along in the evening before?
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A. Yes.
Q. Did he retire before you retired?
A. Yes, shortly before.
Q. What time did you get up the next morning-or that
same morning rather-when he thrust his arm through the
curtains?
·
A. I would say that we started to get dressed about threequarters of an hour or so before the train 'vas scheduled to
arrive in Washington.
Q. Did the porter or any other member of the t!ain creweither the train or the Pullman-have any conversation with
you, or in your presence, concerning the disappearance of the
deceased?
page 13

~

Mr. Butzner: We object to that question, on the
ground that no statement the porter or conductor may have made to this gentleman would bind the defendant. This is a corporation that is being sued.
Mr. Grimes: I think the authorities are overwhelming that
they are agents, and that is the only way a corporation can
transact business.
The Court: A statement made by a man when in the discharge of his duty is admissible. The objection is overruled.
Exception by Counsel for Defendant.
Mr. Willis: We claim that it was a part of the res gestae,
and for that reason we think it admissible.
Mr. Butzner: They ar.e undertaking to relate now some conversation between the porter, or conductor-! don't know
whether they mean the Pueman conductor or train conductor
-with this witness, subsequent to the disappearance of this
man off the train. We submit in the first place that the porter of the Pullman car was not an agent of this defendant;
this porter or this Pullman conductor, or the train conductor,
may have made statements every day since that happened,
for two years, to this witness; but we submit that none of those
statements would be admissible against the defendant in this
case. Let us see when this conversation occurred,
page 14 ~ whether a.t the time of the disappearance of Mr.
J(ercher, or whether it was when the train wa.s n~ar
Washington.
.
Witness: After we were dressed my wife asked the porter 'vhat had become of our neighbor, as we did not see him
in the car.
0

By the Court:
Q. Where was thatf

•
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A. That was just before reaching Washington.
~1:r.

'

Grimes : And was while the search was going on for
Mr. Kercher.
Mr. Butzner: It could not have been while the search·was
going on, because the· search had been made and the conductor had wired baek.
Mr. Grimes : There is no proof yet of where he was found,
or if he was ever found. Not only that, but it is admissible
on the ground that the porter was an agent of the railroad
company and that he was speaking for the railroad company.
The Court: Go ahead.
·
Witness: He replied: "Lady, I don't Im'ow what has happened to him; I have been looking all through this car and
through the other cars, and can not find him anywhere.''
Mr. Butzner: We move to strike out the question and answer.
The Court : The motion is overruled.
page 15 ~ Mr. Butzner: We note an exception.
By Mr. Grimes:
Q. Did you learn anything about this time, that is \vhile
this search was going on, about any door of any of these
Pullman cars being open; and, if so, from whom did you
learn it?
A. At the same time the conductor was in the car.
Q. What conductor?
A. I don't know 'vhether it was the railroad conductor or
the Pullman conductor.
Q. But it was from one or the· other?
A. One of the conductors said that he had found a doorone of the outside doors of a car open.
Mr. Butzner: We save the same point as to this question.
'Vitness: That was about the same time the Pullman porter
made his statement.
Mr. Butzner: We move to strike out that question and answer for the same reasons assigned as to the previous question and answer.
By ·the Court :
Q. vVas the search for this man still going on when the conductor made the remark about the door f
A. Yes, I think it was.
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page 16 ~

The Court: The objection is .overruled.
Mr. Butzner: We note an exception. ·

By Mr. Grimes:
Q·, What was going on in the train there at that time~
A. Why, there was considerable excitement there, and
about the same time Mr. Henry discovered that his overcoat
was missing and they found Mr. Kercher's overcoat in his
berth. ,
·
Q. What time was that?
A. That :was a short time before reaching Washington.
Q. Was·it after you left Fredericksburg¥
A. Oh, yes.
Q. Do you kno'v where Quantico, Virginia, is t
A. Yes, I do, from passing it on the railroad. :
Q. You have gone back and forth several times over this
railroad?
A. Yes.
.
Q. Were you up, at the time the train passed that point on
that morning, do you remember Y
· A. Yes, I think so.
Q. Did the train stop at that point?
A. I do not remember tha.t it stopped there. I have no
recollection of its doing so, and I don't thinkit did.
Q. What time did you rise that morning, if you remember,
with reference to reaching Fredericksburg~ Before you got
to.Fredericksburg, or after? Or do you remember when you
·
you up? ·
·
page 17 ~ A. After we left Fredericksburg.
Q. Do you recall whether you were awake when
the train was at Fredericksburg-in your berth?
A. No, I do not recollect; I reckon we 'vere, but 1 do not
remember.
Q. Did the train stop after you got up that morning-that
was sometime, I understand, before you got to Quantico, Virginia, and nearing Washington f
A. I believe it 'vas scheduled to stop at Alexandria, but I
do not remember now whether it stopped there or not.
Q.. Was there anything said to the train conductor, or did
he say anything, during this search and this excitement, about
stopping the train or about wiring back to have a search made
for the missing man.
Mr. Butzner: 1tVe object.
The Court: Objection overruled.
Mr. Butzner: Exception.

j

Kercher's Admr. v. R. F. & P. R. R. Co.

115

A. He stated that he would wire back to different points
along the line, and see if he had fallen off the train, and with
instructions to hunt for him and find him.
· Q. That he would wire back?
·
A. Yes.
Q. Where was the train, with reference to Washington, at
that timet
A. Nearing Washington.
page 18 } Q. Did you hear him make any statement before
the missing man was found, about having wired
b.ack, after he got to Washington; or whether he had wired
back or not?
A. Why, my understanding was that he was to wire back
from Washington, but whether he did or not I don~t know,
because ~e left the train and heard nothing more about it
then.
Q.· From whom did you have that understanding~
A. From the conductor, himself¥
Q. What did the c-onductor say about it, about his going to
·
wire back fron.. Washington Y
Mr. Butzner : We make the same ojection, and wish to save
the point as to this question and answer.
·
The Court: That is after the journey was completed Y
Mr. Grimes: No, when he was approaching Washington
and after he got to Washington-before Mr. Hall ceased to
be a passenger, or before he got off the train there, and while
the search was still going on.

A. He said he would wire back to different points along
the line to make a search for Mr. Kercher.
. Q. Then what did you learn personally about the overcoat
of Mr. Kercher being on the train, and another overcoat being missing?
.
A. Well, just as I said, the coat of Mr. Henry was missing
and the coat of Mr. Kercher was found in the car, in his
berth.
Q. When was that Y
page 19 ~ A. That was noticed just befo~e reaching Washington, about at the same time all this business was
going on.
Q. l\1:r. Hall, about what time was it in the morning tha.t
you had this last conversation---,about what time did the
train reach Washington, do you remember Y
A. Shortly before seven o'clock; I think it arrived about
seven.
·
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Q. Do you recall whether the train was or was not on schedule time that morning?
A. About on time.
Q. You were not awake when you were in Richmond, were
you~

A. No.
Q. What road was this train being taken over from Richmond to Washington¥
·
A. The R. F. & P.
Q. Do you remember what berth ~{r. Henry occupied-the
passenger whose overcoat ~Ir. ICercher had on Y
A. No; it was several berths from the one he had.
Q. When did you first learn of the death of Mr. Kercher,
if at aU.?
A. In the summer of 1924.
Mr. Butzner: I move to strike out that question and answer, as thro,ving no light on this case.
The Court_: Objection sustained.
Mr. Grimes: I have no objection to that going out, at all.
Q. About what time did you first learn of the

page 20

Fsearch being made for ~{r. ICercher on the train-

about what hour in the morning, do you recall; or
the place on the road, 'vith reference to Fredericksburg,
Washington, or Penola f
A. Well, it must have been six o'clock, or a little after six.
Q. Do you know any other facts concerning Mr. Kercher,
that I have not asked you about-that is, as a passenger on
this train-anything that occurred, any conversation between
him and the conductor, the Pullman conductor, or porter,
while en route¥
A. No, I don't recall anything.
Mr. Grimes: I believe that is all I want to ask you.
CROSS EXAlVr:INATION.

By Mr. Butzner:
_
. Q. Mr. Hall, you had been living in, or had been in Florida,
and were returning back to your home in New York, on this
trip¥
A. No, I had been in Florida only just three or four days;
we had been to Texas and came home by the way of Florida,
and were returning home.
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Q. On this journey this porter was quite attentive to this
old gentleman, was he not Y
A. Yes, he was.
Q. He was giving him every consideration, was he not, as
far as you could see~
A. Yes, he spent considerable time with him.
Q. Looking after his comfort 7
page 21 ~ A. Yes.
Q. And assisted him to the diner, .I believe, to
get his lunch?
A. Yes.
Q. Did he bring any meals to him, that you sawY
A. No. There were no regular meals brought from the
dining car.
Q. Do you recall whether a.ny of the waiters brought him
meals?
A. No.
Q. You saw him buy some fruit at Jacksonville, I believe,
or between Jacksonville and Richmond?
A.. Yes, between Jacksonville and Richmond, at one of the
stops down there.
Q. When you last saw him it was about two o~clock-when
you saw this hand reach in between the curtains of your
berth?
A. Yes.
Q. That is the last you saw of him?
A.. Yes.
Q. And they got him back into his berth ¥
A. Yes.
Q. And you went back to sleepY
A. Yes.
. Q. And then you never knew any more about it until you
'vere up, I believe, dressing, when you ascertained that he had
disappeared f
A. Yes.
Q. And that was about somewhere within threepage 22 ~ quarters of an hour of the train reaching Washington?
A. Yes~ sir.
Q. Do you kno'v 'vhether you had pa~sed Quantico Y
A. Well, I believe we had passed Quantico.
Q. Do you know whether you had t
A. No, but from the time it takes to get to Quantico, it was
about that time or shortly after.
Q. This was one of the fast trains from Jacksonville to
New York, was it not?
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A. Yes.
Q. And. was entirely a vestibule train, was it not Y
A. Yes.
·
'Q. Do you know what time that .train takes between Fredericksburg and Washington?
A. No, I do not. It is fifty-five miles .
.Q. Do you know whether it was the train conductor or the
Pullman conductor that you had a talk with, with reference
to his wiring back'
A. No, I do not know which of the conductors it was.
Q. W.ould you recognize the gentleman if you saw him Y
A. I don't think I would.
Q. Are you positive that he said he would wire, or had
wired?
A. He said at the time that he would wire.
Q. And where did he say he 'vould wire from, did he say?
A. Well, he didn't say, but it couldn't be from any other
·place than Washington, because we were then appage 23 ~ proaching Washington.
~ You were •.approaching Washington. then t
A._Yes.
Q. You did not know, of course, that an effort had been
made to wire back Y
A. No.
(Witness here stood aside.)
page 24

~

MRS. LILLIE B. HALL,
another witness sworn on behalf of the plaintiff,
testified as follows:

DffiECT EXAMINATION.

By Mr. Grimes:
Q. State your name, Mrs. Hall.
A. Lillie B. Hall.
Q. Where do you reside 7
A. Hudson, New York.
Q. You are the wife of M. M. Hall?
A. I am the wife of Milton M. Hall.
!Q. He has just testified here. Were you on the train that
Henry Kercher, deceased, was on, en route from St. Petersburg, Florida, to Richmond, Virginia, and Washington, D.
C.Y
A. Yes.
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Q. When did you fh-st observe the deceased?
A. Almost immediately (of course not immediately) on
going to our seat, because we sat right opposite to him.
Q. What did you observe of his mental condition and conduct at that time?
A. Nothing unusual, nothing in the world.
Q. Did you have any conversation with him after you got
on the train 1 If so, about when?
page 25 } A. I think perhaps we had been on the train
twenty minutes when I noticed that the· old gentleman looked a litt:e bit lonesome and I said to my husband,
''Go and speak to that old gentleman, he looks lonesome''.
So he spoke to him first, and after that they talked.
Q. What conversation did you have with him, or did you
hear your husband have with him and he with your husband,
in your presence, that led you to say that he 'vas actually
rational at that ·time?
A. Why, he told us about his trips at different times, and
of his living in Florida; he spoke of his daughter in Florida,
and told us he was going to 'Vheeling, West Virginia, to
visit his son, and that he was going to stop over in Washington to visit a nephew who lived there; and he talked about
different things in the morning and part of the afternoon.
Q. What time did you get on the train at Jacksonville?
A. It was just about eight o'clock, hut I can not say whether
it was a f.ew minutes to eight, or after, in the morning.
Q. How long did thi"§ condition of Mr. Kercher continuethat is his app~rent rational condition?
A. He seemed to he perfectly normal until about two
o'clock in the afternoon, and then became restless.
Q. Just go on and tell the jury what you observed after
that, about the change in his condition?
A. Tell it in my own way?
Q. Yes; just tell the whole story~
page 26 } A. Well, about two o'clock, possibly a little bit
after, or it was just about two when he began to
get very restless and asked if we were almost to Washington; I smiled and said ''no, we won't be there until tomorrow
morning, you will have to sleep on the train tonight", and l1e
said, ''Sleep on the train again'' Y I said, ''Sleep on the
train''.

Mr. Beale: We objected to this before, and would like to
get the record straight. We object to any conversation she
l1ad with this deceased.
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By the Court :
Q. Who was around there when you had the conversation
with the old gentleman-the conductor or porter, or any employee of the railroad company? \Vho was there at the time?
A. No one; the porter was out and in all the afternoon,
but just at this time when we were talking to him there was
no one else right around there; there were other passengers
near the end of the car.
The Court: The objection is overruled.
Mr. Beale: We note an exception.
Witness (proceeding) Then he would ask that same question every few minutes for sometime, but he kept getting a
little bit 'vorse all the time, and finally-! should say it was
about four o 'c!ock, but I can not say positively, but it was
sometime later in the afternoon when he got it in
page 27 ~ his head that he had been to Washington, and said
he had been to Washington; we tried to tell h~m
that he had not been but that he was going; and he said he
had been to \Vashington and that they had him locked up and
were going to take him back south. The porter came in and
found out how he was, and took him into the smoker for a
fe,v minutes but he would not stay there when the porter left
to attend to some other duty, and he came back and told us
that they had taken him in there to lock him up. Of course,
we laughed at him and told him, oh! n_o, it 'vould be all right,
he would get to Washington in the morning all right. His
condition continued that way until well, by six o'clock he began to get quite uneasy, so much so that he was annoying
the people in the drawing-room and they came out to see
what the trouble was, and found out his condition and went
back; of course we were all sorry for him, and the portP.r was
trying to quiet him as best he could. He would not go into
dinner.
Bv

~Ir.

Grimes:

·Q. Did this porter know about this imaginary locking upor hallucination, whatever you might can it, at this time 1

A. Oh, yes, because he would tell him the same as we did,
that he was not locked up and was perfectly all right, and
would be all right when he arrived in Washington.
Q. Did the Pullman conductor or the train conductor know
anything about his condition Y
.A. I don!t think they knew anything about it;
page 28 ~ I am not positive of their coming into the car to
see him, at all, after six o'clock.
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Q. 'Veil, we will come to that later. Then you were speaking about the porter wanting him to go out to the dining·_
car; continue it from that time on.
A. Well, he would not go; he simply would not go, he didn't
want anything to eat; he said he 'vas not hungry, and seemed
to be afraid that if he left his seat and went out of the car that
the porter would not let him come back. I asked him if he
was not hungry and wanted some dinner, and he said no, that
he was going to sit there. And so it went on like that untilit was after dinner quite a bit, when one of the passengers
gave him a cigar. We were trying to keep him quiet, talking
to him, and a passenger came from the drawing-room and
gav.e him a cigar, and the porter took him into the smoking
room to smoke, but as soon as he left him he came back into
the Pullman smoking his cigar. The porter came back as
soon as he discovered he had left the smoking room and tried
to get him to go back to the smoking room, but Mr. Kercher
would not go, so I suggested to the porter that he be allowed
to remain in the car to smoke his cigar there, that he was
not hurting anybody and no one was. objecting; so he stayed
there and smoked his cigar and was quiet until they began
to make up the berths and wanted him to get ready for bed;
then he was not willing, and they couldn't do anypage 29 ~ thing with him.
Q. Then d"id the train conductor or Pullman conductor put in their appearance ~
A. A conductor came in, but whether it was a Pullman or
train conductor I don't know.
Q. Do you think you would know that man if you saw him Y
A. I don't be:ieve I would; I am almost sure I would not.
Q'. What was Mr. I{ercher's condition when the conductor
came inf
A. Well, he was so uneasy and wanted to get out-his idea
'vas to get out of the train; he seemed to think they were
forcing him to stay on the train, and he kept saying he wanted
to get out; and when they took hold of him to sit him down
and quiet him he said he wanted to get off.
Q. And about" what time did he retire f
A. It was eight thirty, I think it was, when they got him
finally in his berth, fully dressed; his hat and overcoat off.
Q. Did anyone assist the porter in putting him to bed f
A. Why, one of the passengers helped.
Q. You do not know his name?
A. No, I do not.
Q. It was not Mr. Henry!
A. No.
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Q. The one whose overcoat was missing Y
A. No.
Q. You stated awhile ago that this condition and conversation occurred after dinner;· you meant dinner in
page 30 ~ evening-the evening meal-did you not? The
conversation about his thinking he was locked up,
and about smoking his cigar!
A. Yes, that was after six.

(Note: The Court here recessed for dinner untill :45 P.M.,
when the examination of the same witness 'vas resumed, as
follows:)
By Mr. Grimes:
Q.' Now, what occurred along about two o'clock the next
morning, after Mr. Kercher retired, or after he was put into
his berthf
A. After he was put in his berth it was perhaps half or
three-quarters of an hour before he fell asleep, and he was
restless and uneasy about that time, but finally quieted down
and went to sleep. Then I 'vent to sleep and did not wake
again until about quarter to two; I remember looking at the
watch to see what time it was, and a few minutes after that,
I had just turned off the light, and heard the curtains rustle,
and just then his head and hand came through the curtains,
in that way, and of cour~e, that frightened me and I guess I
made some noise and (_)a} led my husband, and he awakened;
and by that time he had withdrawn his hand from the curtains, and I rang the bell immediately and the porter came
in, and he took him. That was about quarter to two when I
looked at the watch, and it was a few minutes after that when
this occurred.
Q. Did the Pullman car conductor or porter~ or any other
officer on the train know about his being up there
page 31 ~ at two o'clock and thrusting his arm through the
curtain?
A. T.he porter knew it.
Q. What did you do?
A. I rang the bell for the porter, and slipped on my kimona
and went out in the aisle; I was frightened. And then my
recollection is there were several of the other passengers who
left their herth~ and came up; but my recollection is a conductor came in, but I am not sure; it seems as though there
must have been, because they helped him back in his berth;
they tussled with him a little while and finally got him back
in his berth.
·
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Q. Did he· resist their efforts to put -him back Y
A. Yes, he did, very strongly; he kept on saying he wanted
to get out and final~y the man from the drawing-room came
out and said, ''We can't sleep, there is too much noise here,
you will have to do something with this man", and finally
they got him into h1s berth.
·
Q. About what time was that, would you say, that they got
him back into his berth and got him quiet again Y
A. I don't know, but I should thh1k that perhaps the trouble
lasted for half or three-quarters of an hour; it was quite a
little while, it seemed to be, but I did not look at the time then.
Q. Do you remember anything that Mr. ICercher said either
to the Pullman porter or the conductor?
A. Nothing at all except that he wanted to get
page 32 ~ out, wanted to go to Washington; that he was going to see his son and wanted to go to Washington,
and wanted to get out; that is what he kept saying, over and
over.
Q. Did he say anything at that time about whether he
thought they were taking him back south, or what they were
trying to do with him~
.
A. I dori 't recollect his saying anything about their taking
him back south at that time, but I do know he kept repeating
to let him out, let ~im out. ·
Q. Out of the train t
A. Well, he wanted to get off the train.
Q. Had he said anything previous to that time about their
taking him back south?
A. Oh, yes; he told us that during the afternoon and ear:y
in the evening.
Q. Did the Pullman porter of the train and Pullman conductors know anything about that?
A. The porter knew, and the conductor knew because when·
he came in-he came in when I think the porter went for him
and tried to help him quiet Mr. l{ercher and get him to bed.
Q. What time did you retire that evening?
A. I think it was about quarter to nine, or somewhere just
about nine.
·
Q. Mr. Kercher had already retired, or been put in his
berth?
A. Well, they had had him in his berth· but he had gotten
up again. You see, during the evening they put
page 33 ~ him in his berth two or three times, and he got out.
The porter would put him in and he would proba-·
bly lie still awhile and then get up again and move around,
and finally he got him quieted down so that he ·stayed.
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Q. About what time was it when he first put him into his
berth?
A. Well, I can't say just what time they first got him to bed,
but it was shortly after eight-a few minutes after eight-I
should think about quarter after eight when they got him
in his berth the first time, but I am not positive.
Q. And then he got up again, I understand, two or three
times, from eight on to nine o'clock; am I right about that Y
A. Yes. nine or shortly after that.
Q. And then he finally became quieted and was sleeping,
so far as you could say~
A .. He went to sleep, because we heard him.
By Mr. Butzner:
Q. You heard him snoring?
A. Yes.
By Mr. Grimes:
Q. You retired, yon say, about nine o'clock?
·A. Yes, or shortly a.fter.
·
Q. Tlien you saw him no more, and didn't know about his
getting up any more until about two o'clock, the time you
have already spoken of?
A. Yes, that was the next we heard of him after that.
Q. What time did you rise the next morning
page 34 ~ after the train left Richmond T
A. We were approaching Washington; it was
something after six.
Q. Do you kno'v about where the train would be at that
time, acc<>Tding to the schedule T
A. No, I do not; I could not say, because I do not know
enough about it.
Q. Do yon remember whether or not you ·were awake ttt
FrodericksburgT
A. I don't think I was; because I asked the porter if the
old gentleman could have gotten off ·when they stopped, and
I think he said the last stop was at Fre(lericksburg; any way
he said the train had stopped somewhere and he said Mr.
l{ercher couldn't have gotten off then; he said, ''No, Mrs.,
he could not have gotten off there, because I was right there''.
Q. Do you remember Quantico, Virginia?
A. I on:y remember there is such a station .
. Q. Do you know whether or not you were. awake at that
t.imef
A. No, I haven't any idea; I might have been awake, or I
might have been asleep.
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Q. It might help to refresh your memory by my telling you
that the Government maintains a marine barracks there .at
Quantico; I don't know whether you can observe that from
the train, or not.
A. I can't say whether J was asleep or awake there, I have
no idea.
.
Q. Then do you know whether the train stopped
page 35 } anywhere between Fredericksburg and Washington?
·
A. No, I don't know. I think the porter told me, but I am
not sure of that, that the last stop was Fredericksburg.
Q. I believe it is admitted that the train was sched-uled to
stop at Alexandria. Do· you ~emember anything about that?
A. No.
.
Q. Did the train stop behveen any stations after you awoke
that morning, or what is your recollection about that t
A. Mter I woke up in the morning the train did not stop;
at all.
Q. · It did not stop at any place, not scheduled as a stop Y
A ..No.
Q. When did you first learn about a search being made for
1fr. Kercher, the deceased 7
A. When we were wakened up in the morning .after six
o'clock, or a little after, I heard what I snpposed was the
porter hurrying through the train. I didn't t4ink very much
about it at first, but then very soon he was coming back again,
and I knew there was some excitement, so I got up right away
and asked him what the trouble was, and I said, "Where is
our neighbor, he is not in his berth".· Then he told me, he
said, "No, Mrs., he is not, and I can't find him''. I said,
"Why, where is he, he must be in the car somewhere''? He
said, "I looked all over and can't find him". I didn't think
anything about" his getting off the train, except I asked him
could he have gotten off at one of the stops, and he
page 36 ~ said no, because he was there and knew he had not
gotten off the ttain. Then I said, ''Well, he certainly must be on the train''. I never thought of his getting
off the train by himself, with the doors closed. But then he
said, I think, "Well, I wanted to have him locked up last
night, and they wouldn't let me.
Mr. 13utzner: I don't think that is proper, for the witness
to give a conversation between the porter and her.
Mr. Grimes: I think it is very important.
1\{r. Willis : The porter is a servant of the railroad company, and the acts and speech of the decedent are pertinent in
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so far as they made an impression on the mind~ of the officials of the railroad company. How better can you show the
impression made upon the mind of this porter, an agent of
the railroad company, than by his own assertion that he considered the condition of the deceased so bad that he suggested that he be locked up where he could not do himself any
harm, the night before? That assertion on the part of the
porter is clear:y an admission showing tnat he, and the railroad_ company through him, were charged "rith notice of the
decident 's condition.
The Court: Objection overruled.
Mr. Butzner: We note an exception.
Mr.· Grimes: Now continue.
Witness: Then the porter made the remark that he wanted
to have him locked up the night before, and they would not
permit him to-mean~ng the conductor-! think
page 37 ~ he said the conductor would not permit him; and
he still thought they might have hidden him away
somewhere just to frighten him.
The Court: Just tell what he said.
Witness: The porter still thought that they had hidden the
man away, to frighten the porter.
Mr. Butzner: Does .Your Ifonor think it proper for the witness to detail here what the porter told her he thought; the
porter went into a surmise.
The Court: I told her to tell what he said, and not what he
thought. The reason I let this in is because it was all done
while the search was being made on the train.
Mr. Butzner : I ask your Honor to instruct the jury to disregard what the witness said the porter thought.
The Court: Gentlemen of the jury, you will disregard what
the witness has said about what the porter thought, and regard only what she has stated he said.
By Mr. Grimes:
Q. I did not want you to say what the porter thought; but
I did want you to say what the porter said with reference
to that.
A. The porter said, "I think they have hidden him away
to frighten me.
Q. That is what he said?
A. That is what he said.
page 38 ~

1\{r. Butzner : Now, I ask your Honor to instruct
the jury to disregard that. ·
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-The Court: What the porter thought has nothing to qo with
the case, gentlemen of the. jury.
Mr. Grimes: Your Honor, the distinction may be fine, and
I am not going to argue about it-except that the witness says
that the porter said, "I think they have hidden him away",
at that time.
~
The Court: That is a conclusion of the porter; I can not
admit that.
·
Mr. Willis : We except to the ruling of the Court.
By Mr. Grimes:
Q. What further conversation did you have with the porter?
·
· A. Well, to the best of my recollection, then there was a
gentleman from the end of the train came up and wanted to
know if they had found the old gentleman yet; he had been
talking with the porter before I left my berth, and Iaiew about
it, and while I was talking with the porter, just at that time,
this man came up and asked him if. they had found the old
gentleman yet, and he said 'they had not; and with that the
porter left and went through the train and was gone a few moments before he came back with a conductor.
Q. Do you know whether that was the train conductor or
Pullman conductor-or the name of the officer!
A. No, I do not.
Q. All right,. continue.
page 39 } A. Then they were questioning the different
ones in the train as to when they had seen him,
and the conductor made the remark when he came through,! said, ''He e-ouldn 't haYe gotten off the train if .he didn't
get off when the train stopp~?d '', and the conductor said,
''When I came through the train a door was open''; arrd of
course that was the first I knew about the door beiJlg open.
Q. Where was the train with reference to Washington, at
this time?
·
A. That was just a very few minutes before 've got into
Washington station.
Q.. Go ahead and tell us what further conversation you
heard there between any person a.nd the condu0tor or p9rterY
A. vVell, some of them were asking questions, I don't remember the questions asked, and the conductor was questioning other guests of the train as to when they had seen him,
· and it was a sort of exciting time. ~1:r. Henry, from the end
of the train came up and was talking and he said to the conductor, "Well, you can wire back and find where he is, he
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must be some-where, he must have gqtten off the train and you
will have to wire back and find out where he is, won't you''~
And the conductor said "I have", or '·'I am going to wire
back", or no, "I have just wired back".
Q. Where was that~
A. Just before we got to Washington, and just before the
train stopped.
.
Q. Then after you got to Washington, and bepage 40 ~ fore you got off the train there, what further occurred, or what further did you hear from the
train crew?
A. I think I turned around and said, ''Why, he has left
.his overcoat, and he seemed to be very much concerned about
.his overcoat during the afternoon, did not want to be parted
from it", and I said, "He has left his overcoat". And then
the gentleman from the end of the train said, "Well, my
overcoat is gone. So then in searching they made up their
minds that be must have taken his (Mr. Henry's) overcoat,
and I think the conductor looked in his (Mr. Kercher's) overcoat pocket and found some letters there, and we told him
all we knew about him, that someone was to meet him in
Washington; and that is about all. We left the train shortly
after that. Then there was a gentleman, a claim agent or
someone, came on the train, and they were talking· to Mr.
Henry, I know, about his overcoat, and he said he didn't want
to go north without an overcoat, because he would be uncomfortab~e without his overcoat.
Q. Then you learned nothing more about Mr. Kercher's
whereabouts before you left the train?
A. No ;· 've waited a. few minutes in the station hoping that
some one would come, that we might know, and would ask
something about him, but we did not learn anything about him
further than that.
Q. Did anyone take your name and address bepage 41 ~ fore you left the train ·7
A. The conductor took our names and addres~.
Q. The train conductor or Pullman conductor •
A. I don't know; th~y are all conductors to me.
Q. Did he take the names and addresses of any other passengers on the Pullman car~
A. Yes, he took the names of the people from the drawingroom, a gentleman and his wife in the drawing-room, and
there were two other men in the car, and a lady.
· Q. Were there any other passengers when you arrived at
Washington, other than these you have mentioned Y
A. No.
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Q. And he took the names of all of them T

A. All that I remember on the train.
Q. Do you know whether the conductor and the porter, or
either one of them, knew 'vhere the deceased was at the time ·~ :·
when the train pulled into Washington 7
A. They said they did not.
Q. Do you remember whether the conductor said at what
point he saw this door open?
A. No.
Q. Do you remember what car he said the door was open
on?
A. No.
Q. Going back to the morning of the day on which you got
on the train, do you remember whether or not Mr. Kercher
got off the train and back on again, for any
page 42 ~ purpose, en route T
A. Well, he got off the train twice during the
morning-at two different stops; at one place he got off and
came back with two apples that he ate.
Q. He got off himself, and got back on T
A. Oh, yes.
Q. And seemed to be all right at that timeT
A. Yes.
Q. Did you hear any conversation between the conductor
and the deceased-either one of the conductors?
A. Well, not any more than when the conductor was there
at night trying to quiet him, that is all.
Q. Do you know whether the conductor knew about him
getting up two or three times between eight o'clock in the
evening and the time you retired at nine o'clock, or a little
after nine I believe you said T
A. I can not say positively that he did; it seems to me that
the conductor came in, but I can not say positively.
· · Q. You are sure he was there at Rome time in t4e evening~
A. He was there before they could get him into bed; he
did come in, because Mr. Kercher got so violent, you know,
the porter could not manage him, and neither could the passengers.
Q. What did the conductor say to him'?
A. He just told him that he was perfectly all right, and to
go to bed, and it would be all right and he would get to Washington in the morning.
Q. Wl1at did Mr. Kercher say?
page 43 ~ A. Well, after a time-of course, at first he
would not listen, he kept talking and talking, very
loud, just insisting that he wanted to get off the train, but
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finally he quieted down so that the porter. could get him to
bed-so that they could get him. to lie down. He would not
undress at all .
. Q. Do you know whether or not the conductor was in there
at two A. M., when Mr. l{ercher got up at that time; or about
that time, when he was wandering about the Pullman car?
A. No, I do not know, but my recollection is that a conductor came in there; but I can not say that positively because I
do not know. You see we were very much excited, and it was
in the night.
Q. Were the lights in the car dim, as usual Y
A. They were dim.
Q. Do you know whether or not all the berths were made
up, or were some seats not made up 7
A. Well, I am sure that the seat at the end of the car was
not made up, because that is, I think, where Mr. Henry had
his overcoat. I know that is where Mr. Henry had his overco&t.
Q. Was anybody else on the train up when you got up in
the morning?
A.. Yes, Mr. Henry was up and dressed, and the other lady
passenger was dressed; I don't think Mrs. Henry was, but I
am not sure about that.
Q. When did you first hear mention of wiring back to find
Mr. Kercher!
.
! 'il:, t.
page 44 ~ A. To the best of my recollection the first mention of that was made when Mr. Henry asked if
that could not be done.
Q. You spoke one time about the porter going away-during this excitement in the morning being gone a few minutes and coming back. Did you kn~nv his purpose in leaving
at that time!
·
A. No.
Q. Do you kno·w whether or not search was made in any·
other car? Did you hear them say anything about ·it-other
than in the car you were a passenger in Y
•
A. The porter said he had been all through the train.
Q. What did he say on his return, after he had been gone
thP.sP. few minutes Y
A. I don't recollect.
Q. Was the search still continuing 1
A. No.
Q. And the excitement about the loss of Mr. Kereherf
A. No, the search was over then.
Q. The excitement still continued until you got to 'Wasbington, did it notY
j
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A. Yes. When we left the train-we were on the train
just a few minutes after the train stopped at the the station
in Washington, and we left the train shortly after, and there
were some of the passengers still on the car, in our car, and
no word had been received up to that time as to his whereabouts.
Q. Do you kno'v where any wire was sent back
page 45 ~ from-from what point?
A. No.
Q. Did you hear any conversation of the conductor or the
porter which would indicate from what point?
A. Only that the conductor said he had just wired.
Q. That was just as you were going into Washington~
A. Yes.
Q:. And that would indicate that .he had wired from some
place before he .got to. Washington 1
·
A. Yes.
Q. Did you stop anywhere after he said he had just wired?
A. No.
Q. He said that to Mr. Henry, as I understand?
A. Yes.
Q. And after Mr. Henry had suggested that he wire back,
is that it?
A. _I am sure that is it.
Q. But nothing had been stated about wiring back until Mr.
Henry suggested itf
A. N othiug in my presence.
Q. Do you know of any other facts I have omitted to ask
you about in connection with this matterY If you do I wish
you would state them.
~Ir. Butzner: Is that a p1·oper question.
The Court: The jury can decide what the facts are.
Mr. Grimes: I asked her if she knew of any
page 46 ~ other facts in the case, that I had omitted to ask
her about. That is all I said.
The Court: Objection sustained.
Mr. Grimes: I will withdraw the question.

CROSS EXAMINATION.
By Mr. Butzner:
Q. Mrs. Hall, although Mr. Henry offered the suggestion
that they wire back, it appeared that the conductor had already done that, didn't itY
A. He said he had just wired back.

13~

Q.

Sqp~eme

¥.ow with

t~ntire

to

Oo.uri o.f. App~ala o! Virginia.

refer~nce to th~ porter, was
th~~ old g~ntl~man ~

he not quite at·

· ,4. :a~ 'Ya~ v~:cy att~ntive, all du:ri:ng the day..
Q. lie gilv.e him eve:r.y attention, did he not, possible under
tll~ ~h;c~:mstan~~s !.
·
·
A. He did.

Mr. Grimes: I object to that; I don't think it is a fair qn~s:
tion.
[1he 0Qur.t: T-he witness is under c:ross-exa.min~tion.
Mr. Grimes: [1he objection to is that he gave him- eve~jl' at:
tentio:n poasible? ·
illhe Court: That is th~ opinion qf the witness.
Mr. Grimes: He may have omitted many things.
Mr. Butz11er: I wanted to see how if o·ccurred to this la¢ly;
she seems to be p~rfectly fair, and quite intelli-:
page 47 } gent.
Q. Mrs. Hall, the attention given by the porter
indicated, did it not, that ll~ was solicitous of the old gentleman's comfort, in trying to look .after him and care for
himt
·.
.
.
·A. Yes.
Q. And make him comfortable Y
.$... y~~Q. He helped him to bed, as I understand, ab~ut-was it
about eight, or eight thirty?
A. Sq~~th.illg ~fte:r eight.
Q. lie 'va~ cp~fortably provided for there in the berth:
and got everything that would add to his comfort that was
possible?
·
A. Oh, yes.
Q.. Well, t:Pe~, you, I believe, said tha.,t he went to sleep,
beca"Q·~e Y911 he.ard him. snoring?

· 4.

Ye~.

Q. And then you. went off to sleep shortly after you retired; I believe you said you r.etired about nine, didn't you~
A. Yes.
Q. And nothing further disturbed you intil about quarter
to twoY
A. Yes.
Q. You looked to see what time it was, and just about the
t~~e yo11 snappeq off the light-that is that little light confined to your reservatio~, was itY
A. Yes.
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Q. Shortly after that, or about that time, you
page 48 ~ discov~red this hand reaching in between your curtains?
A. Yes.
Q. And the alarm was given then and the porter responded
quite. promptly, didn't he' · · '
A. Yes.
·
Q. A.nd t~en he sought to get the old gentleman back into
his berth, and finally with the assistance of others they sucQeeded in doing soY
·
·
·· · ·
A. Yes.
Q. As .fal! as you could see he w;as comfortable again, ~as
he p.ot?
A. He quieted down after a time.
Q. And odidn 't you go· off to sleep again Y
J.l. ~es.
Q. And then you wer.e not aroused by anything out of the
ordinary until you heard this apparently rapid walking
through the coach ~ ·
,
·
A. Yes.
Q. And that awakened you, probably?
0

0

•

•

0

A. "fes.
·
Q. And then you discovered that the old gentlem~n 'vas
·
missing, didn't you Y ·
A. Yes-I asked the porter.
Q. Yes, you discQv.ered it by asking about him. And about
what time was that, do you remember, Mrs. Hall? ·
A. I can not tell you the exact time, out it was after six,
possibly tw.enty minute.s after six~ but I ~n not
page 49 ~ say exactly; I know it was after six.
·
·
Q. You do Jnio\v it '~a~ after sixY.
0

•

A. Y~s.
Q. How do you know that?

A. Well, because I took a little longer to dress than my
husband and I think he· told me· the train was to be in about
seven, and I thought I would get' in ~~my innings~' before he
did, and so l began to dress earlier than· he did. .
Q. So you aimed to g~t rip about \Vhat time-how long be..:
fore getting to Washington 1 ·
A. Well, I aimed to get up and be re&dy about half an hour
before the train got in.
·
Q. So you will say that you got up half an hour before the
tra~n did get to Washington 7 ·
A. Yes.
··
Q. And you are quite confident it was after six o'clock~
0

0

•

0

-
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A. Yes, I know it was after six.
...
Q. W<luld you put it as late as six thirty?
A. No, I would say six fifteen to twenty.
Q. That is as near as you could come to it?
A. Yes.
Q. As to the conductor you did not know which was the
train conductor and which was the Pullman conductor, but
didn't he aid the porter in seeing to this old gentleman's
comfortf
A. Why, he came in when the porter asked
page 50 ~ him and 'vent for him at night to help quiet him;
he came in then, and was there for some little time.
Q. Do you remember anything about the old gentleman getting any of his meals Y
A. The porter took him to the dining room for lunch, and
when he wanted to take him into dinner the old man would
not go, because he had it in his head that they wanted to get
him out of his seat to lock him up ..
Q.· He conceived the idea that they wanted to lock him up Y
A. Yes.
Q. Did he say he didn't wish to eat Y
A. No, he simply said he would not go, and he hung on to
his seat, and finally they let him be.
Q. They didn't treat him unkindly, at all T
A. Oh, no.
Q. Every consideration was given him, was it not~
A. Yes.
Q. If he got on the train at St. Petersburg he was on the
train the night before you got on at Jacksonville, was he not?
A. Yes.
Q. And then he traveled not only that night but traveled
that next day and certainly part of the next nrght, didn't
hef
A. Yes.
Q. Can you give us any idea of about how many passensengers were on this car '' Ascalon' '?
A. I am afraid I can not tell you exactly; there were a Mr.
and Mrs. Henry, an elderly lady and another man,
page 51 ~ and then two in the drawing-room.
Q. And you and your husband would make
eight?
A. Eight.
Q. You said something about one of the end reservationsthat is, one of the seats-in which ::Mr. Henry's coat was lying. Was that in the front end or the rear end of the coach f
with reference to going to Washington f
'I
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A. It was the rear end.
Q·. It was back of you Y
A. Yes.

DR. JOSEPH N. BARNEY,
another witness sworn on behalf of the plaintiff,
tesii.:fied as follows :
page 52 }

DIRECT

EXA~IINATION.

By Mr. Grimes:
Q. You may state your name, Doctor~
A. Joseph N. Barney.
Q. Where do you reside Y
A. Fredericksburg, Virginia.
Q. Are you a practicing physician Y
A. I am.
Q. How long have you been a practicing physician'
A. Thirty years.
Q. Do you recall being called upon to perform any professional duties for one Henry Kercher, Senior, at the Mary
Washingj:on Hospital in Fredericksburg!
A. Yes.
Q. By whom were you called 1
A. By the R. F. & P. Railroad.
Q. About what timet
A. Ten thirty March 7th, 1924. That is when I got the message.
Q. Were there any other physicians there, or did any other
·
physicians examine him?
A. Yes; Dr. Scott and I, and Dr. Smith.
Q. Do you remember who took Mr. Kercher to
page 53 } hospital ~
A. From the railroad Wheeler ~ Thompson, I
think, brought him up.
Q. I mean do you remember whether Dr. Smith accompanied .him to the hospital, or whether he came in there with

himY

A. I think he did; he met him down the road somewhere.
Q. When did you first see Mr. Kercher-about ten thirty
I believe you said?
A. Between ten thirty and eleven ; from my records he was
brought in ·about eleven.
·
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By the Court:
Q. You did not make that memorandum?
A. No, sir, that is a hospital record.
Mr. Butzner: I object to his stating what the Hospital
record is.
~Y

the Court:

Q. Did you make that record?

A. No, sir; it was made under my supervision.
Q. Did you see the person make the entry on the book?
A. Yes, sir. It may be in my handwriting, I d"on 't know.
(Witness here inspects entry) It is in his. The nurse makes
entries, and I was there when it was made.

By l\fr. Grimes :
Q. You know personally the nurse made it f
A. Yes.
Q. About what timeT
page 54 ~ A. Immediately he was brought into the operating room, at once. He 'vas brought in on a
stretcher.
Q. Go ahead and tell 'vhat examination you made, and the
condition of ~fr. l{ercher, the injuries he received.
A. There were a number of injuries to the head, face
and scalp; bloody mucous coming from his nose; he was very
much shocked, very cold, and one finger-finger on one hand,
I have forgotten which, 'vas broken; numerous bruises about
his knees and shoulder. The serious injuries were confined
·
:
to the head.
Q. What injuries did you find about the head~
A. I did not take those X-rays; I don't know whether I
can interpret them or not; the X-rays were taken at the hospital but I did not take them.
Q. There was an X-ray picture taken f
A.. There were three.
Q. And yon made other examinations¥
A. Yes.
Q. What did you find about these injuries of the head T
Mr. Butzner: From what?
Mr. Grimes: From his personal examination.

A.. The nasal bone was fractured; the pupils were widely
dilated and a general condition of shock existed.
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Q. Now tell the jury just what you mean by that, Doctor 7
A. Shock~

page 55 }

Q. Yes ; I am not an expert myself and I am not
certain that I know.
A. Shock is a condition of nervous a.nd bodily aepression,
the result of physical violence or mental disturbance-in this
case physical -riolence the result of a blow to the man's nerv~
ous system, the skull and its contents.
Q. What effect would the fact have, if it is a fact, that this
deceased had fallen or been thrown from the train say about
four .thirty, or four forty-two in the morning, and had laid
there exposed on the cold, dark, chilly, rainy morning for
some three or three hours and a half unrescued ~ What effect would that have'
A. That 'vould largely increase the amount of shock.
Q. What were the secondary causes of his death, Doctor?
I believe you made out the death certificate?
A. Yes, sir, I made the death certificate, and this is the
official record of the Health Officer of Fredericksburg. I
am the Health Officer. I presume it would be proper for me
to read that; I made it.
Q. To refresh your memory, I will ask you the questions,
I believe that would be better. I have a copy of it here.
A. This copy states that I attended him on March 7th and
8th, and he died on 1\{a.rch 8th at six thirty; i11juries to head
accidentall~r incurred by falling from train.
Q. Where did you get that information about his falling
from the train Y
A. Dr. Smith.
page 56 } Q. From Dr. Smith 7
A.. Yes.
1\{r. Grimes: If we were bound by any statement like that,
your I-Ionor, ''"'e would repudiate that part of the answer.
The Court: That is just his opinion.
Witness: The death certificate is supposed to contain, in a
case of accidental death, the. attendant circumstances as best
known.
Q. I understand that, and that is perfectly right and proper
that it should, but when it comes to a legal proposition-now,
what was the contributory cause of death, or secondary1
You name that further on~
A. Shock.
Q. From wha.t you observed as to his condition at that time,
that is as to the injuries to the head, if he had been-well,
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may be I had better not ask you that. From your observation of the injuries that he incurred would. you say that they
would necessarily have caused death, had not this contributing cause that you have mentioned been brought about 7
A. Well, that would be merely an hypothesis, but I believe
that the injuries would be sufficient to cause deatli under any
circumstances, in a man of his age-a man seventy-eight
years old.
Q. What of the nature of the injuries that he received about
his knee?
page 57 ~ A. They were just flesh contusions, as though
he had struck or been dragged along some rough
surface.
Q. What was the condition of his clothes 7
A. Quite dirty, and if I recall, damp-wet.
Q. It had been raining that morning, do you recall Y
A. I think it had, but I am not certain about that. The man
was very cold, no pulse, practically, at the wrist, 'vhen he got
there; cold_ and clammy.
Q. To what was that condition due?
A. To exposure and injury.
Q. That cold, c!ammy condition was the result of his being
exposed to the wet and chill?
A .. That, and due to the shock.
Q. Do you remember whether or not his clothing was torn
-that is. his coat and trousers. or overcoat?
A. I think they. were, though I didn't pay any attention to
that. We got him out of those as quickly as possible and put
hot water bottles around him and made every effort to get
a circulation; we kept him in the operating room three hours, ·
· afraid to move him.
Q. What treatment did you give him, other than what you
have named~
A. Strychnine, digitalis, alcohol.
Q. That was to stimulate the heart, I suppose Y
A. Yes, keep it going.
·
Q. What effect did that have 1
page 58 ~ A. Very little. His pulse picked up some-I felt
it; here is his hospital record, if I am allowed to
refer to it.
Q. Did you see it made, or give the information from which
it was made?
A. Well, now, I can not say; the nurse would r>e in there
from time to time.
Q.. You don't know whether that is true or not, thai record f
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. A. Yes.
.
Q. What do you know about it?
.
A. I felt his pulse, myself, but it may not be just at the time
given here.
Q. You ·gave the information, then? What was itY
Mr. Butzner: I ask that he not read from it.
The Court: Objection sustained.
A. Well, I felt his pulse; his pulse went gradually up f;rom
one hundred to one hundred and fifty or sixty, which is about
as high as we could count it, under those circumstances.
Q. Was he conscious or unconscious Y
A. Wholly unconscious.
Q. Was he unconscious all the time after you saw him, until his death Y
A. Yes, entirely unconscious; no response whatever.
Q. I notice from the death certificate you made out you say
he was given anti-shock treatment~ I believe. that
page 59 ~ is true. I don't know whether that is in the death
certificate, or in some statement; but is that true?
A. Norma salts, hot norma salts in the veins, digitalis and
strychnine are strong heart and respiratory stimulants.
Q. You say it is hypothetical and speculative, I believe, as
to whether the injuries he received, that is the wounds, so
far as you observed them from the examination which you
made would have produced death. What other condition existed there that might have produced death Y Would that
shock of being exposed there for two and a half or three
hours under the conditions I have already described, without
any attention, would that have possibly caused it?
A. Yes, sir, that was a contributing cause, in my judgment.
Q. Do you remember at what time, and where, the. deceased
died?
A. At the Mary Washington Hospital, Fredericksburg, between six thirty and seven, March 8th, 1924.
Q. What county is that i-n Y
A. Spottsylvania County.
Q. And in what State?
.
A. Virginia; city of Fredericksburg.
Q. You say Dr. Scott was present?
A. Yes, sir.
Q. And helped to treat~
A. I helped him; he was the railroad doctor.
Q. He had charge of it and you helped him Y
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A. Yes.
Q. And Dr. Smith was present and assisted?

A. Y es-Dr. Smith; he brought the man up; I
saw him bring him in.
Q. Yon are employed, I believe, by the railroad companythe Richmond, Fredericksburg & Potomac l
A. Yes; I am not their regular surgeon, but they often call
me in Dr. Scott's absence.
Q. And 'vere you paid by them for this work that you did?
A. I don't know that I rendered any bill. I think it was
paid by Mr. Kercher's family; I am not exact about that;
it was a small thing.
Q. Do you remember meeting his sons?
A. Yes.
Q. I believe Mr. Henry Kercher, Jr.-do you remember
that, now?
.A. Yes, sir, because there 'vas a little difference between
the hospital record and my death certificate, one had Henry
Kercher, Sr., and I had simply Henry Kercher.
Q. You had no conversation with any of these railroad
officials, and kno\v nothing more about the case than what
has been testified to here?
A. I know nothing 'vhatever.
CROSS EXAMINATION.
Bv Mr. Butzner:
~Q. Doctor, I believe you stated that you were asked to administ professionally to this gentleman, Mr. l{erpage 61 ~ cher-at the request of the railroad company~
A. Yes, sir.
Q~ Everything that it was possible to do was done, to look
after his care and comfort, and restore him to health, as far
as you kno·w Y
A. Yes, sir, we did everything we could.
Q. From your observation of. Mr. J{ercher, the bruises and
laQ.erations about his body and head and legs, it was such that
you would expect if he had jumped off the fast moving train,
was it not?
A. Yes, sir; from a fall of some sort, apparently.
Q. I say, assuming that he jumped off of a fast moving
vestibule train, you would expect just such abrasions and
bruises and cuts as you saw on him, would you not¥
A. Yes. sir.
Q. And you say-I believe you did say-that those bruises
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and abrasions and cuts about his body were sufficient, in your
judgment, to bring about his death Y
.
A. No, sir, I don't think I said that; his head-the injuries to his head.
Q. Well, I meant including his entire body, and headY
A. As a matter of opinion, of course, that would have to
be based on; he had an internal hemorrhage from the blo'v
on the head, which is necessarily fatal.
Q. So independently of any exposure to the weather you
think the injuries to his body and head were suffipage 62 ~ cient to have produced his death Y
A. I think so, yes.
Q. Could you say that if he had not been hurt as he was,
and was simply exposed to the weather conditions for about
two or three hours, that that alone would have produced his
death?
A. I don't think so, no; a ma.n sitting on the side of the
track for that length of time-unless he had secondary pneumonia-nothing we sa,v.
Q. So you are satisfied that the injuries received 'by him
about head and body produced his death 7
A. Yes, with the shock as a contributing cause.
Q. Well, a man would necessarily have considerable shock
following those injuries, would he not~
A. Yes, they are inseparably connected.

RE-DIRECT EXAMINATION.
By Mr. Grimes: .
Q. You stated that these wounds, independent, would have
produced death, and I don't dispute that, but Mr. Butzner
asked you to se{},qregate the mere exposure to the cold weather
there for three hours-two or three hours-under the conditions that we have described-dark and chilly and cold-the
exposure without the fall, as I understood it, and asked you
if that would have produced death. That condipage 63 ~ tion, of course, did not exist at all. The effect of
the exposure after the fall is what we want to
know-considering it with the fall, that he was shocked and
no doubt suffered-loss of blood, and remained there unconscious and helpless, exposed to this cold weather for that
three hours or three hours and a half-might not that have
been a very strong contributing cause to his death under circumstances like that 1
A. Yes ; I said they were inseparably connected.
(Witness here stood aside.)
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page 64 ~
HENRY KERCHER, Jr.,
. another witness sworn on behalf of the plaintiff,
testified as follows:

DIRECT

EXA~IINATION.

By Mr. J. M. H. Willis:
Q. Will you state your name, age and residence7
A. Henry Kercher, Jr., · residence, Wheeling, West Virginia; age forty-nine.
Q. What relation are you to the deceased, Henry Kercher,
Sr.Y
A. His son. ·
Q. How many children did Henry l(ercher, Sr., leave 7
A. Five.
Q. Will you name them, please f
A. Miss Grace Kercher, Wheeling, West Virginia; Mrs.
Annie White, Orlando, Florida; Mrs. Lee Altmeyer, of Florida; and George Kercher, of Wheeling, West Virginia.
By Mr. Butzner:
Q. Where is Mrs. Altmeyer nowf
A. I don't know where she is now, in Florida.
By Mr. J. M. H. Willis:
Q. Did your father leave a widow~
A. No, sir, my mother died'.three years before
page 65 ~ father.
Q. Did your father have any son or daughter
who had died, leaving children ?
A. No, sir.
Q. So that you and your brothers and sisters constitute
his only heirs and distributees at lawT
A. Yes, sir.
(Witness here stood aside.)
HERBERT SKINNER,
page 66 ~
another witness sworn on behalf of the plaintiff,·
testified as follows:
. ·

DIRECT EXAMINATION.
By Mr. Grimes:
Q. Mr. Sinner, what is your nameY
A. Herbert Skinner.
Q. Where do you reside?
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A. Penola, Virginia.
Q. By whom are you employed at the present timet
A. R. F. & P. Railroad Company.
Q. How long have you been employed by that company?
A. Since 1916.
Q. What position did you hold 'vith the railro.ad company
in March, 1924,-that is, two years ago last March 7
A.. Section Master.
Q. Do you still hold the same position!
A. Yes, sir.
Q. What portion of the road do you have under your inspection or supervision, or whatever you might call it~
A. How much trackY
Q. Yes, between what points 1
A. From 29 mile post to 34.
.
Q. Where does 29~ mile post-is that 29 miles out
·
page 67 ~ from Richmond 7
A. Yes.
Q. Where do you live with reference to thatf
A. Four miles from 29 mile post-four miles and a quarter.
Q. Four miles towards Richmond or away from Richmond
-away from Richmond, north of Richmond, towards Penola Y
A. Yes, sir.
Q. How many members of the crew do you have, train
cre,v, under you, or ho'v many had ·you at that time-not
train crew but track crew 1
A. I had ten at that time, but only nine with me.
Q. At what particular point on the road were you working
at that time~
·
A.. I had not been to work when I got the ·mesbage.
Q. I mean at 'vhat particula:r point were you working that
day
A. I was working at Penola. I had not got to work when I
got the message about this man.
Q. I will ask you about that pretty. soon. You were working at Penoa. What time do you usually begin to work~
A. Seven thirty.
Q. What time did you begin work that day?
A. I began work that morning about twenty minutes after
six; I got the message about that time and went to work right
away.
Q. Who else was at 'vork that morning?
A. Who else was at 'vork with mef
page 68 ~ Q. Yes.
,
A. There were nine of us.
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Q. I mean at twenty minutes after six who else was with
you?
A. I had all my men there and we went on up there with
the car; I started to 'vork at twenty minutes after six.
Q. You mean that you have to be at your destination where
you are doing your work, by seven thirty?
A. No, sir, I start out from the house at seven thirty.
Q. Oh, you start from your house at seven thirty?
A. Yes.
Q. And you live near Penola?
.ll.• Yes, a little this side of Penola.
Q. How far does that track extend this side of Penola,
that xou work?
A. One mile.
Q. And you have about five miles of track, is that right f
A. Yes.
Q·. And you were working-you were going to work, and
did work that day-did it begin near Penola 7
A. Yes.
Q. You liv·e above Penola?
A. No, sir, this side of Penola.
Q. That is, towards Washington? ·
A. Yes, sir.
Q. vVhat time did you start out to work that morning!
A. I start_ed out about six twenty.
page 69 ~ Q. How far is it from your place to the telegraph office?
·
A. I don't know-about a quarter of a mile, I reckon. I
have a 'phone in my house, where they generally call me.
Q. What is the nearest telegraph station to your place?
A. Penola.
Q..Now you got a telegram, you say, or a telephone message~

A. Yes.
Q. At 'vhat time?
A. About six thirty; I mean about six o'clock; it was about
six o'clock when I got the message, and I went to work about
six twenty.
Q. You got the message about six o'clock?
A. Yes.
Q. That was before you got up?
A. No, sir, I usually get up about five o'clock.
Q. And you get to work about seven thirty?
A. Yes, sir, at that time of the y·ear.
Q. Who was present when you got this message f
A. No one there but my 'vife and children.
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Q. How did you get the message~ ·
A. By telephone.
Q. What time did this train pass, or does it pass when it is
on time at Penola ~
A. I don't know, sir; somewhere around four o'clock, I
think.
Q. About an hour before you get up?
A. Yes.
page 70 ~ Q. What time did it pass the 30 mile post down
there, if it was on time?
A. I could not say exactly; I have a schedule, but those
trains change, and I could not say exactly.
Q. I believe it 'vas stated that it passed there about four
forty-two that morning. Do you remember 'vhat kind of a
morning it was?
A. Yes, it was damp and had been drizzling rain, foggy
and real cold.
Q. Do you know where this message you received came
from?
A. Yes, sir, from l{N Tower.
Q. Where is that~
A. That is up this side of me, about ten miles this side of
me.
Q.. And you don't know where the origin of it was; that was
just telephoned? You did not get any telegram T
A. No, sir, just telephone.
Q. You say that was about six o'clock~
A. Yes, sir.
Q. Do you know where the train would be about six o'clock~
A. No, sir, I don't really know; sometimes they are late
and sometimes on time; it is hard for me to say; I just work
on that part of the road; I see the trains when they go by,
and that is all.
Q. What did the message say?
A. It said train No. 74 had missed a passenger som.e,vhere.
The message was addressed to all section masters
page 71 ~ between Fredericks burg and Richmond, and told
them to go back over their sections and see if they
could find anything about the man 'vho was missing from
train No. 74.
Q. That was the train that passed there at what time~
A. I don't know.
Q. You lme'v w·hat train No. 74 meant, did you?
A. Yes, but it generally goes along when I am asleep; I
don't know what time it went by that morning.
Q. Then what did you do?
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A. I went out as soon as the men came, about stx twenty,
and put my car on and went st~aight that way to look for the
man.
Q. How far did you go f
A. About three miles and a half.
Q. What time did you get there?
A. I don't know, sir, I couldn't really say because it was
foggy and bad, and we have terrible times running lever cars
when there are so many trains; I would say somewhere
around eight o'clock when I got up there where the old g~n
tleman w·as it, I think.
Q. About eight o'clock~
A. Yes, sir.
Q. Then it took you about one hour an(( forty minutes to
go from your place, on a hand-car, down to where you found
the old gentleman Y
A. Yes, sir.
Q. Where did you find him?
page 72 ~ A. I found him about half way between 29 and
30 mile posts-about half a mile south of the 30
mile post.
Q. On whose railroad track Y
A. R. F. &P.
Q. And who was with you when you found him Y You don't
need to name them all.
A. There were nine of us.
Q. Why did all nine of you go to run the hand-carY
A. We .ran two.
Q·. Why were you taking two Y
.
A. We have to run two at all times, with that number of
men.
Q. Why did you need two ~
A. Because they could not all go on one.
Q. Why did you need to take them all along, that is what
I am trying to find out ?
A. Oh, I didn't know whether we would find him or not; I
was going on to work on the hill somewhere up near where he
was at.
Q. Then you did intend to work that day where you found

him?

A. Yes, sir.
Q. And you were on your way to work when you found
himf
A. No, sir, I was looking for him.
Q. But you did work there sometime that day, didn't you'
A. No, sir, never touched it.
-
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Q. Then you took both cars along and all the· crew Y

A. Yes, sir.
Q. And found him about eight o'clock. Did you
page 73 ~ do any work from the time you left your home until you got there Y
A. No, sir.
Q. Then what was his condition when you found him, was
he. conscious or unconscious ~
A. Unconscious. It was cold and drizzling and. we picked
him up and put him on the car; I had an overcoat on and took
it off and wrapped him up in it, and one of the men took his
coat off and wrapped him in it, and we brought him back to
Penola.
Q. It was cold that morning-you had on your overcoatwas it Y
, , .1. ! ·- , .
A. Yes, sir, it was drizzling rain.
Q. And the other men of the crew had on their overcoats Y
A. Yes, sir, rain coats.
Q. And took those off and put them around Mr. Kercher¥
A. Yes, sir.
Q. Did he have on an overcoat T
A. Yes, sir.
Q. Was his clothing torn anyt
A. Yes, sir, torn in some places, and dirty, too.
Q·. Do you remember about what particular parts of his
clothing were torn?
A. Around his knees, I think.
Q. And did you observe any bruises about the knees 1
A. No, sir; you could see little spots of blood where it
oozed through his clothes a little at the knees.
Q. At the knees Y
A. Yes.
page 74 ~ Q. Then did you examine him for any other. . .
wounds?
A. No, sir; I thought it better to get him to a doctor as
.. quick as possible.
Q.. I don't criticize you for that; I just wanted to know
the facts. Was the ground torn up near where you found
hirnY
A. Yes, sir, some little; very little.
Q. Was he bleeding, or had he been bleeding very much?
A. No, si:r; it didn't seem that he had bled but just a little
bit.
Q. Did you look along the track to see whether he had been
dragged, or had walked or traveled from where he had fallen
off!
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A. Yes, sir, but it was very hard to tell; when anything
falls off one of those trains, moving along like that, you
could just see some rocks stirred up or something or other ;
it would be ha.rd to say about that; I couldn't say whether
he was dragged or fell off and rolled, or not.
Q. When you speak of a train "m.oving like that", do you
mean rapidly?
A. Yes, sir, it is running at a right good speed.
Q. What was the condition of his clothing as to being wet
and drenched ~
A. Of course, his overcoat was a little wet on the outside,
but his pants down below his overcoat were the only thing
really wet; it was just a drizzling rain; he was not wet
through.
Q. It was a fine misty, cold March rainY
page 75 ~ A. Yes.
Q. Did ~{r. l(ercher speak?
A. No, sir, not while I had him.
Q. Somewhere we got some information about his saying
''Help me", and never saying any other words. He didn't
say that?
A. No, sir.
Q. He didn't say it to anyone else in your presence?
A. No, sir; you just could tea that he was breething, and
that is all you could say.
Q. He never said anything?
A. No, sir.
Q. Then ·you gathered him up and put him on the handcar; and 'vhat did you do then?
A. Brought him back to Penola, and Dr. Smith, from
Fredericksburg, was there, and I t~ld the Doctor to take
him into the depot and put him by the furnace. We wrapped
him up in some things in the depot; Dr. Smith said he wanted
to keep him as warm as possible; and we put him on the. train
and Dr. Smith took him to the hospital.
Q. Did you take both hand-cars back to Penola?
A. Yes, sir, took then both back.
Q. And the whole crew~
A. Yes, sir. I had to lay him down on one, and take all
the tools off that one and put them on the other and bring
them all back.
Q. You put him on one Y
page 76 ~ A. Yes, sir.
Q. And tlie crew on the other T
A. No, sir, I had the crew on the one with him.
Q. You had to- let him lay on there?
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A. Yes.
Q. How far is it from the place where you found him,
to Penolat
A. Three miles and a half.
Q. How long was it before you got him to PenolaY~
A. I don't know, sir.
Q. About what time did you get him there?
.
A. A little after eight o'clock, I reckon; I would not like to
say; but I know it was a little after eight.
Q. There is one thing I can not quite understand and which
I would like to know about. Yon got there about eight
o'clock, or a 'little after. About how long would it ·take to
go three miles and a half Y
A. It would take me not very long'; I was going down hill
when I came that way, and when going the other way I was
going straight up hill.
Q. You do not mean straight up the hill, but going up
grade~

A. Going up grade, yes, sir.
Q. About ho'v long would it take you? Of course, you
'vere in a hurry to get him there?
.A. It would take may be along about twenty-five minutes to
get him back to Penola.
Q. It took you about twenty-five minutes to
page 77 ~ bring him from where you found him back to
Penola, about three and a half miles, and it took
you about an hour and forty minutes to g·o from Penola to
the place where you found him 1
A. Yes, sir; it might have been a little longer; I can't say
for sure.
Q. And it might have been some less 1
A. Yes, sir, might have been some less.
Q. You came as fast as you could?
A. Yes, sir.
Q. How fast can you run one of those hand-cars, with a
crew of nine or ten?
A. It depends on ho'v the wind is, and which way you are
going; if you are going up hill you are not running very fast,
I can tell you that.
Q. Ho'v fast under favorable conditions?
A. I don't know, sir; spmetimes you go along faster than
at others, it seems.
Q. Well, you know more about it that I do, and -more
about it than the jury. What would be your opinion about.
the matter, estimate of the speed~
A. I really ~on 't know, sir; I reckon under favorable con-
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ditions, going down the hill from up there a man would make
eight or ten miles an hour, wouldn't he?
Q. And you had three miles and a half to go' Why did it
take you an hour and forty minutes to go down there from
·
Penola, or an hour and almost three-quarters, to
page 78 ~ go fr.om Penola down there to where you found

him?

A. I had the men looking on both sides of the bank; I
thought he might have fallen down the bank; we walked
pretty nearly the whole way up there, looking down the
bank.
.Q. You found Dr. Smith there at the station 1
A. Yes, sir, Dr. Smith was at the station.
Q. And you turned Mr. Kercher over to him there, and
after that you never saw Mr. Kercher any more?
A. No, sir, I never saw him any more.
Q. How far is it from Penola to Fredericksburg'
A.. About thirty some miles, I think.
Q. This was not very far-it was midway between Richmond and Fredericksburg?
A. No, sir, not very far from that, I don't think.
Q. \Vas the overcoat pulled down around the deceasedA. Yes, sir, one side, next to the ground, was lying under
him, and the other side was lying over across his head, like
that (illustrates).
Q. Was the overcoat torn~
· A. No, sir; I never .noticed much about that, because I
picked him up by the overcoat and laid him on tne car and
co,vered him over with the other.
Q. Did you find a cane around there t
A. Yes, sir, hickory cane.
Q. Where did you find the cane f
A. It 'vas laying right under him, and the cane,
page 79 ~ watch and pocket-knife-his watch was laying a
little ways from him, and the pocket-knife 'vas
laying right beside the watch.
Q. How far was the watch away from him?
A. I don't know-about as far as from me to you, I guessnot more than a few feet.
Q. Was there a chain or fob attached Y
A. No, sir, no chain on it.
Q. Was there a chain on his person Y
A. No, sir, I didn't see any.
Q. Which way was the watch, tow~rds Richmond or towards Fredericksburg?
A. Towards Richmond.
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Q. Was the cane broken, or whole 1
A. Yes, it 'vas broke in two.
Q. Entirely in two ?
A. :No, sir, it was a hickory cane, and just splintered like
one would do, you know.
Q. What became of the cane?
A. W. e sent it all with the gentleman; I gave it all to Dr.
~ Smith, and he took it on the train; I don't know what.beeame
of it.
Q. You never sa'v it after that?
A. No, sir; I gave him everything that belonged to him,
that I could :find.
Q. Did you search him to :find whether he had any papers or
effects about him Y
page 80 ~ A. No, sir, I never touched him.
Q. Only to pick him up and put him on the car 7
A. Just to put him on the car.
Q. Which way was 1\ir. Kercher's head pointing when you
found him?
A. North.
Q. That is towards Fredericksburg1
A. Yes, sir.
Q. Was he lying straight or doubled up?
A. He was lying kind of doubled up a little bit.
Q. Was he on his back or on his face?
A. On his side.
Q. Which side?
A. His right side.
Q: About what was his relative position between the two
tracks-near about half-way between the two tracks? ·
A. Yes, he was lying kind of a cat-a-bias between the two
tracks. He was not lying .exactly straight, but kind of in
that position.
Q. Did any other train pass by between the time you
rescued him and the time No. 74 had passed that point?
A. I don't know, sir, I could not say about that; I reckon
there did; I know one passed, beca.use one passed me when
I was on the 'vay up there that morning.
Q. Which one?
A. I don't know.
Q. Passenger or freight?
page 81 } A. Passenger .
.Q. What was the number Y
A. I don't know, sir; I would not like to say, because they
_ run so many trains and run them in two sections of the same
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train, and it is hard to keep up with them unless you go to
·
the upstairs office to find out.
Q. You remember it was train No. 74 because the message
referred to train No. 74 Y
A. Yes ..
Q. :Qo you know whether any others were scheduled to pass
there between 4:30 or 4 :42 and 8 o'clock in the morning~
A. I don't really know.
Q. You know, as a section master, from the time you began workA. They run so many trains it is hard to keep up With
them unless you have a schedule; and sometimes they cut
off some; I would not like to say. I know one train came north
and one went south-that was the accommodation that goes
every morning.
Q. On what track do the north-bound trains travel?
A. Travel ori the east track.
Q. That is on the right hand side track coming Up from
Richmond?
A .. Yes.
Q. And you found Mr. J{ercher between the tracks?
A. Yes, sir, between the two· tracks.
Q. What tracks do the trains travel on that go
page 82 ~ south from Washington to Richmond t
A. Travel on the west track.
Q. Or the right-hand side going south?
A. Yes .
.Q. Did you find any marks of identification about the deceased?
A. What do you mean, br11ises?
· Q. I mean did you find any ·address---A. No, sir.
Q. You did not look for that?
A. No, sir, I didn't look for that.
Q. You didn't know who the man was, and didn't learn
who the man was?
A. No, sir; I thought the best thing to do was to get him
to a doctor as quick as I could.
Q. And you didn't know who he was?
A. No, sir.
Q. You don't know whether he was the man we are talking
about here, but you know it was a man you found on March
7th and took to Penola? A. Yes.
Q. And you found him about eight o'clock, or a little after
that?
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A. It might have been a little before nr a little after, l
would not say.
Q. Who did you notify of the finding of the ~anY ·
A. I notified the office in Richmond.
page 83 ~ Q. By what means?.
A. We have to send a telegram, and then we
have tq make out a report.
Q. Did you make out a report?
A. Yes, sir, I made out a report.
Q. Where is that report, hav~ you got it?
.
A. No, sir, I haven't got it, I sent it to the office.
Q. Have you got a copy of it?
A. No, sir, I haven't got a copy of it.
Q. W11at does the report contain? What do you have to
report?
A. Well, they require a report of the finding of the man,
or of a man getting accidentally hurt .or anything; I didn't
know what his name was and I just 4lleq out a. report about
finding a man at a certain place and taking h~ to Penola.
and turning him over to Dr. Smith, and sending him on to the
hospital.
Q. You say you sent a telegram'
A. Yes, sir, sent a telegram.
Q. To Richmond?
A. Yes.
Q. Where .did you send it from?
A. From Penola.
Q. From the station at Penola?
A. Yes, sir, from the station a.t Penola.
Q. vVho is the station agent or operator at Penola'
A. J\llr. Doswell.
page 84 ~ Q. Is he also the station agent? ·
A. Yes, sir.
Q. Was Dr. Smith present _,vhen you sent the telegram?
A. I don't know whether he was or not; I think it was
after Dr . .Smith had gone.
.
Q. \Vhat time did Dr. Smith leave there?
A. At nine twenty-three; that is the time the train was
due there.
Q. And then you sent a telegram to Richmond, and it would.
be sometime after nine-t,venty-three?
A. Yes, or it might have been before; it has been a long
time ago, and I am dogged if I know; I know I did every•
th~ng I could for the man.
.
.
_
Q. Yes, there is no one complaining .about what you did for
him. At nine twenty-three the train leaves there?
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· A. Yes, sir.
.
Q. Does any train leave there between eight o'clock and
nine twenty-three 7
A. Yes, sir.
Q. What one~ What time does it leave t}lere Y
A. It is due there about eight thirty.
Q. W"hy didn't you send him on the eight thirty train 1
A. I don't know, sir. I had to find out what to do with
him; Dr. Smith was trying to do something with him; I asked
the agent about it and he said Dr. Smith was trying to find
out. from the hospital.
page 85 ~ Q. What directions did you have in this message
as to what to do with this man in case you found
himY
A. Didn't have any at all, just to go out and look for him
and see if I could find him.
Q. Th..en you didn't kno\v what to do in case you did find
him; you had no instructions.
A. No, sir; but generally we always send them to the hospital if we find them. ·
Q. Arrangements had already been made at the hospital
to take care of him if he was found f
A. No, sir.
Q. Dr. Smith had to make the arrangeemnts?
A. He teLegraphed from Penola, or 'phoned up, one.
Q. Dr. Smith made the arrangements, that is what I mean f
A. Yes, sir.
Q. And Dr. Smith telephoned or sent a message trying to
make arrangements, and that is why he was not taken away
from the station on the eight thirty, and was kept there an
hour longer before being taken!
A. Yes, sir.
Q. Be·cause no arrangements had been made 1
A. Yes, sir.
Q. You stayed on there 'until after nine twenty-three~
A. Yes, sir, I stayed there.
Q. How long did you have him there before the eight
thirty train Y
page 86 ~ A. I don't know, sir. It was not but a very fe'v
minutes, if it was any, before that. •
Q. You must have had him there before that, because you
say you wanted to send him-you spoke tti the agent about
it?
A. Yes, sir.
Q. And the agent said no, Dr. Smith has to make arrangements?
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A. Yes, sir; it was not but a very few· minutes. It 'vas
about eight o'clock when I got up there, and it took me
about twenty-five minutes to get back; I would not say for
sure; it might have passed me coming back, but if it did not it
was a very little while after I got him there.
Q. Then you are not very certain about it Y
A. No, sir, I am not certain.
Q. You don't know whether you had him there in time to
send him on the eight thirty train or not 1
A. No, sir, if I did I know I was not there very much ahead
of the train, because it takes a good little while to get up and
down those places.
Q. Then why did the agent say not to send him-why did
you ask the agent about that f
.A. I don't know; I asked the agent what must I do about
it and he said he didn't know.. he would find out as soon as
he could,.and.he told me "Here is Dr. Smith; let Dr. Smith do
what he can.
Q. I am asking you why you asked the agent to send him on
that 8 :30' train, as you said awhile ago?
.A. Dogged if I know, sir, it has been so long
page 87 ~ ago, I tell you the truth I don't know. I know I
asked him about getting him away from there on
the first train that came along, and he said No. 10Q. If you don't know about this time, how is it you are so
positive about the time you got the message; you might be
mi.f-ltaken about that, might you not~
.A. No, sir, I could not be mistaken about that.
Q. There is no question about your remembering about
that; you are positively certain you got that message about
_six--6 'clock Y
_/ A. Yes, sir.
___//"'
Q. You could not be mistaken about that?
A. No, sir.
·
.
.
Q. Wha.t is it that impresses that on your mind, that time,
so much more dis.tinctly than about the time when you delivered the deceased at Penola?
A. I don't know, sir; I would not say exactly the time,
because it has been a long time ago; I don't know, sir, to tell
.
you the truth.
Q. It was just two hours longer than six twenty, that day,
than eight thirty, was it not?
A. Yes, sir.
·
Q. All right, we will let that go. You did not notify· anybody in Washington about the finding?
·
A. No, sir, I didn't kno:w who he was.
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Q. Do you k;no'v who the train conductor of that train No.
74 is?
A. The train conductor?
page 88 ~ Q. Yes.
A. Conductor Cates, I think.
Q. Is he still a conductor on that road~
A. Yes, sir, still a conductor.
Q. Where does he reside?
A.· In Richmond.
Q. He is a conductor on the R-. F. & P., is he?
A. Yes, sir.
Q. Is he here?
A. Yes, sir, he is here.
Q. Have you talked this case over with anybody recently?
A. No, sir, I certainly have not.
Q. You never talked to me about it, did youY
A. No, sir.
Q. Never spoke to me?
A. I didn't know anything about it until Saturday.
Q. Who notified you to come?
A. To come up here~
Q. Yes.
A. Mr. Hastings.
Q. Who is ~fr. Hastings?
A. He is Chief Engineer for the ra.i1road company.
Q. Which company?
A. R. F. & P. He sent me a message tha.t I had better
eome; he didn't know whether they would need me, or pot.
page 89 ~

Mr. Butzner: We told you this morning, when
you were going to send for him, that we won1u
hr..ye him here.
1\fr. Grimes: Yes, you have certainly been very courteous
about everything.
Q. Could you give us the names of any others of the track
crew who were with you?
A. Yes, sir, I think I can give yon the names of all of them,
bnt I don't know where you could :find some of them; some
of them are not working for me now.
Q. What ones of them are working for you now?
A. Joe Lewis, colored ; Arthur Purvis, Jim Cotton, Ledy
Buchanan, Sam Briggs and Lewis Briggs; that's all working
for me now who were with me.
Q. vVhere do they live?
A. At Penola, and down below Penola there.
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;
1.,....
:

Q. In Caroline County, all of them 1
A. Yes, sir.
Q. Whose name was signed to the message that was delivered to you that morning¥
A. There wasn't any name signed, just a telephone call,
called me up over the telephone.
Q. What did you do in the interim, from six o'clock until
six twenty~ What did you do between the time yon received the message and the time you started to look for the ,
man?
·
A. I had to wait until the men came to work?
Q. Wl1y did yon have to wait?
page 90 ~ A. Because I conldn 't go by myself, unless I
walked.
Q. You could have walked, could you not¥
A. Ye~.
Q. That would have made about as good time as the handcar made that three miles and a half Y
A. Yes; well, 've did walk, a good portion of the way up
there; I had the men looking do·wu the side of the bank, I told
you.
Q. Yon could have walked about as quickly as you could
have gotten there in the hand-car?
A. Yes, I recl{on I could.
Q. You waited for the men to sta.rt out~ Is that the usual
time to start out?
A. :No, sir, 'vc usually start out about seventy thirty.
Q. I-Iow did you get them there early tl1at morning?
· A. Well, they always get there ahead of time.
_,.- Q. About an hour ahead of time?
A. Yes.
Q. No,,r, is not this a fact, that it takes about twenty or
twenty-five minutes to run your hand-car from Penola, or
from where you started that mm::ning, up to the place where
you found the deceased?
A. No, sir, it takes longer than that.
Q. Well, it took you about that loilg to get back, and it was
a little after eight, you say; now is it not a fact that those
men got there at the time you usually started out, seven thir-·
ty, because they did not know that you were going
page 91 } to start out from there any earlier than usual,
and they are not so prompt in getting up and would
not get there an __hour and ten minutes ahead of the time they
usually started to work, without any reason f
A. Yes, sir, they come there lots of times as early as that;
I send them a message.

/.,.

~
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Q. I-Iow did you tell them, if they were not there Y
A. I did not tell them until they came.
Q. After they came that would not bring them any sooner 1
A. No, sir, I know, not after they were there.
Q. And they came there an hour and ten minutes ahead of
time that morning~
A. Yes, sir, they always come ahead of time.
Q. About this time, I want you. to think a little bit, whether
you really got any message ; you 'vere just going along there
on the way to work, as usual. and you found this man, and
out of the goqdness of your heart you gathered him up and
took him back up there?
·
A. No, sir! No, sir!
Q. Instead of taking the time to search over the bank,
would you not have been in a. hurry to go over your track so
that you could pick him up, because of the danger of his being run over hy a train f That would be the natural thing,
and what you did do, is it not 1
A. What is thatY
page 92 ~ Q. Cover your section as soon as you could with
your hand-car, without searching over the bank?
A. No, sir.
Mr. Butzner: I call the attention of the Court and of my
friend, Mr. Grimes, that he seems to overlook the fact that
this is his witness, that I have raised no objection, and that
the witness has not indicated that he is adverse in the least;
but is trying to be frank with him.
;
Mr. Grimes: He is an employee, brought here by the_ other
side, and we had to prove some things by him that we could
not prove by anyone else.
The Court : I know, but you put him on the stand. You did
not put him there as· an adverse witness.
_
Mr. Butzner: lie did not do that, and the witness has indicated all the way through that he is endeavoring to give him
aU the information he possesses.
,
Witness: I know but very little about it; I just picked the
· man up and turned him over to Dr. Smith.
Mr. Grimes.: It was my ignorance in not calling him as an
adverse witness, not knowing tl1at it may be done under the
statute, but it is over with now and there has been no objection until that last question.
The Court: We have consumed right muc:b
page 93 } time.

~
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By Mr. Grimes:
Q. What was the condition of the track at the place where
this injured man was foundY
A. It was all right.
Q. I mean is it straight or curved?
A. It is a curve.
Q. About how much of a curve
A. It has no great curve; about an inch and a half elevation.
Q. Which way does it curve 1
A. Curves east.
By Mr. Butzner:
Q. It is a right-hand curve?
A. Yes, sir.
By Mr. Grimes:
.
Q. That is, the convex of the curve is away from where
you found J\{r. l(ercher, the deceased Y
A. Yes, sir.
Q. And the higher part of the track is to the right-hand
side?
A. Yes, sir.
Q'. And it is lower along there on the side ·wher~ you found
Mr. l(ercher 7
A. Yes, sir, it has a very little elevation though.
Q. The left-hand track is lower than the right-hand track T
A. Yes.
page 94}

CROSS EXAMINATION.

By Mr. Butzner:
Q. I understood you to say that the track curves to the east,
or a right-hand curve, is that right Y
A. Yes, sir.
Q. The elevation on the right-hand side, the outside of the
curve, would be the higher, would it not Y ·
A. Yes, sir.
Q. Did you mean to say that was the lower~
·A. It was the higher.
By Mr. Grimes:
Q. The track of course has to curve on the inside and outside too?
A. One rail has to be higher than the other.
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By Mr. Butzner:
Q. Which is the higher, the one on the left-hand side or the
one on the right-hand side 1
A. The one on the right-hand side.
Q. Then the track curved to the left, didn't it Y
A. Yes, sir.
Q. You said awhile ~go it curved to the east.
A. I meant to the west.
Mr. Willis:
Q. He said the convex was to the east.
~

By Mr. Butzner:
Q. Yon understand what I mean by a curve that
goes to the right or to the left¥
A. Yes, sir.
Q. You don't know anything about convex or concave, do
you7
·
A. No, sir.
Q. Tell the jury wh~ther that curve, looking north (that is
the direction you were coming in) whether it curves around
to the left or to the right?
A. It goes around to your right.
Q. Which was the high side of the track, the left-hand side
or the right-hand side?
A. The left-hand rail was the higher.
Q. You said awhile ago it was the lower.
A. Yes, I was mistaken; the left-hand one was the higher;
it goes around in this direction (illustrates); this is the
high rail and this is the low rail.
Q. I believe you stated that you found Mr. Kercher between
the northbound track and the southbound track~
A. Yes, sir.
Q. When you got the message was it light yet?
A. No, sir, it was fairly dark.
Q. Do you know when it gets light about that time of the
.
year, the 7th of March?
A. It gets light kind of early, but that was a drizzly, dark,
rainy morning.
Q. Had it gotten light when you found him.Y
page 96 ~ A. Yes, sir, it had just gotten light; it was a
terribly foggy morning.
Q. You could not see very well?
A. No, sir.
Q. Mr. Grimes asked you why you didn't walk up there,
and you said you got the crew to run your hand-car. If you
page 95
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had walked up there by yourself and found him, how would
you have brought him back Y
A. I could not have brought him back.
Q. You had your crew to help you in looking from one side
to the other and trying to cover the territory, in going upY
A. Yes, sir.
Q. Did that aid you in getting along faster, than if you had
go1ie by yourself ~
A. Yes, or just as fast; I would not have gotten along any
faster, I reckon, if I had walked up there.
Q. And you did have some way, by the method you adopted,
of bringing him back if you found him?
A. Yes, sir; you kno'v it is a long way between stations,
Ruther Glen and Penola.
Q. After you found him did you and your crew, and Dr.
Smith as far as you could see, do everything that was possible?
A. Everything that could be done, yes, sir; we took him
into the depot and 'vrapped him up.
Q. You took your coats off of yourselves and
page 97"·~ wrapped him up and took him to the depot?
A. Yes, sir.
Q. Was that the nearest depot you could take him to?
A. Yes, sir.
Q. Was any other train scheduled to stop there, except the
one you sent him on Y
A. No. sir.
Q. :Had he been made as comfortable as he could be made,
by having him near the fire and in care of a physician, while
you had him there waiting for a train?
A. Yes, sir.
Q. Was Dr. Smith at the Penola station when you arrived
there with ~Ir. l{ercher?
A. Yes, sir.
Q. Did I understand you to say that your men ~snally got
there earlier than the time to start to 'vork?
A. Yes, sir, tl1ey always get their earlier than the time to
start to work.
Q. How far do yon live from the right of way of the railroad?
A. I live right on there.
Q. You live on the :railroad company's property!
A. Yes, sir.
Q. In the section master's house?
A. Yes, sir.

<:::·
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Q. And do I understand that your foreman communicates
to the station at Penola?
A. No, sir, not the station, but KN Tower.
page 98 ~ Q. How far is that tower from your house?
A.· That is at Rixey, ten or twelve miles.
Q. But you are in telephone communication with the line
of the R,. F. & P. and can talk to Richmond, or any tower on
the line¥
A. Yes, sir, I talk to the tower and then they open me up
so I can talk to anywhere on the .line; the operator though
always makes the message and sends it on.
Q. Did Dr. Smith get on the train and accompany Mr. Kercher to the hospital? .
A. Yes, sir; we wrapped him up with some canvas and
things, and Dr. Smith went on the car with him. !left him
and the train pulled on out with him.
Q. After you got the message did you proceed to make the
investogation as quickly as possible Y
A. Yes~ sir.
·
Q. The message you received to look out for the missing
party, did you get that from the dispatcher's office at Richmond, or from the tower Y
A. From the tower.
Q.. And the man in the tower is in communication with the
dispatchers' office at Richmond Y
A. Yes, sir.
Q. They have their own direct line,?
A. Yes, sir.

page 99 ~

RE-DIRECT

EXA~iiNATION.

By Mr. Grimes :
Q. You did not see any of the railroad officials or other
employees after you picked up this man and got back to
Penola, did you 7
A. No, sir.
Q. Then you did not inform anyone that this man had
been rescued, prior to sending the message after he had been
taken by Dr. Smith on to Fredericksburg¥
A. No, sir.
Q. Then they could not have learned anything about- him
having been rescued, for about an hour and a half after you
found himY
A. Yes, I reckon it was something like that.
Q. Didn't they say anything in the message about advis-
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ing them if he was found, or give you any instructions about
what to do with him Y
A. No, sir, just said to lo'ok for a passenger who was missing.
(Witness here stood aside.)
Court here adjourned till 10:00 o'clock tomorrow morning, October 19, 1926.
page 100

~

·SECOND DAY-OCTOBER 19TH, 1926.

HERBERT SKINNER,
a witness introduced by the plaintiff, on the stand at the hour
of adjournment yesterday, resumed his testimony as follows:
RE-CROSS EXAMINATION.
By Mr. Butzner:
Q. Mr. Skinner, the gentlemen of the jury may have taken
in just exactly where you located Mr. l{ercher on the morning of the 7th of 1iarch, but I did not. Do you live north or
south of Pel'\ola?
A. North of Penola.
Q. And Penola is at what mile post 1
A. Thirty-three.
Q. And you live at 'vhat mile post?
A. I live between 33 and 34.
·
Q. Did you find Mr. Kercher south of Penola or north of
PenolaY
A. South of Penola.
Q. And I understood you to say between 29 and 30 mile
posts?
A. Yes, sir.
Q. So you had to look for him going south of Penola.Y
A. Yes, sir.
Q. And on south until you found- him, and then brought his
body back to Penola 7
A. Yes, sir.
Q. !"understood you to say that you received a
page 101 } notice, or order, to cover your section o.f five
miles, to see if you could locate this manY
A.· Yes, sir.
· Q. There was no specific direction what to do with him i.n
event you did find him, was there t
A. No, sir.

164

Supreme Court of Appeals of Virginia.

Q. As a matter of fact you were fortunate enough to find
the doctor there at the station and turned him over there to
the doctor?
·A. Yes, sir.
Q. It happened to be the best that could be done, didn't itY
A. Yes, sir.
Q. Have you as section master any general instructions as
to what to do in case of an emergency?
A. No, sir, not particularly, I don't think.
Q. It is left to you to do the best you can under the circumstances, is it not?
A. Yes, sir.
Q. IGnd of a g·eneral understanding to do th~ best you can Y
A~ To get him to a doctor as quick as possible, yes.
Q. Well. that is a mighty good order. Do you know what
time it gets light at the 7th of March, or the first week in
March?
A. No, sir.
Q. When you first 'vent out on your search was it light f
.
A. It was not very light, kind of dark, drizzly
page 102 ~ rain and foggy as a g·eneral thing.
Q. You could not see very far~
A. No, sir, a very little ways. .
Q. After you located him you had to get back to Penola,
about I understood you to say three miles or more Y
A. Three and a half miles.
.
Q. You didn't have to stop, at all~ going back, did you f
A. Yes, I had to stop once to set off for a freight ttain.
Q. Bnt 'vith that interruption alone you just came straight
on back?
A. Yes, sir.
Q. I will ask yon to state whether you got him into the
station where it was ·warm, and where the physician was, as
quickly as it was possible to do so?
A. Yes, sir.

2ND RE-DIRECT EXAMINATION.
By Mr. Grimes:
Q. There was a question or two I forgot to ask the witness,
and I will ask him now. You said something yesterday about
a train going south sometime while you were making this
search; I don't remember what time you said that train went f
A. The Accommodation that I spoke about!
·
Q. Yes, going to Richmond?

Kercher's Admr. v.

R~

F. & P. R. R. Co.

165

A. I am. dogged if I kno'v what time that morning; it is du~
down there about seven o'clock.
Q.. Due there you say about seven o'clock?
page 103 ~ .A. Yes.
Q. Then there is a train .that goes to Richmond
about seven. Is there another that goes south between 4:30
and 9:307
A. Yes, sir, there are some due to go by.
Q. When were they due to pass Penola 1
A. One due to pass there at 8 :32.
Q. What about the other oneY
A. 9:16.
.
Q. Now those are all that go south, are they, between the
hours that I mentioned¥
A. Yes, sir.
Q. What ones go north between the same hours?
A. There are two or three in there due to go north, but I
don't know whether they went that morning; I can't tell yon.
Q. You work on that road every day¥
A. Yes, sir.
Q. .And have to set off for them, don't yon~
A. Yes, sir.
Q. Then you know about the time 1
A. No. 82, I think-I don't know exactly what time it is due
there.
Q. Well, say about what time, I don't ask you for the exact
minute.
A. It is due along there around about five o'clock.
Q. Then when is the next one going north?
page 104 ~ A. 92 runs behind 82-I think it is earlier than
82; I don't know what time it gets along there,
I reckon between 4 and 5 sometime.
Q. Then wl1en is the next onef
A. Going north f
Q. Yes, after 5 o'clock?
A. I don't know, sir.
Q. About what time f
A. The next one I reckon is 96, which is due there about
8:32.
Q. That is the one you spoke of yesterdayY
A. Yes, sir.
Q.. Now the next one is 9 :23, what is the number of that~
·A. No. 10. .
Q. No. 10, that is at 9:23?
A.. Yes.
Q. If you "r~re to find an obstruction on the track and a
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train was about due, and you could not remove it and it would
endanger the train, what would you do in that caseY
A. I would have to flag him to stop.
Q. Then you have the right to flag a train in ali emergency 7
A. Yes, sir.
(Witness here stood aside.)
page 105
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B. CATES,
introduced by the plaintiff as an adverse witness, being duly sworn, testi:fi~d as follows :
DIRECT EXAMINATION.
By Mr. Grimes:
Q. What is your name Y
A. Brawner Cates.
Q. Where do you _live Y
A. Richmond.
Q. How long have you lived there Y
A. Since -1882.
Q. What is your occupation?
A. I am a railroad conductor.
Q. How long have you been a railroad conductor?
A. Since 1901.
Q. By whom are you employed?
.
A. By the Richmond, Fredericksburg & Potomac Railroad
Company?
Q. Do you recall being conductor on train No. 74, that runs
from RiGhmond to Washington, D. C., on which train there
was a passenger named Henry Kercher, who fell or jumped
or got off tb.e train and was lost here about Penola 1
A. I was in charge of the train that day.
Q. Who was the Pullman conductor on the car "Ascalon ",
do you remember?
·
A. His name was Schooler; he had charge of
page 106 ~ ten sleepers.
·
Q. He had charge of ten Y
A. Yes.
Q. Were there any other Pullman conductors in the other
cars!
·
A. None that I know of.
Q. Who was the porter of the car Ascalon? Do you remember~

A. Well, only from hearing his name-; they say his name
was Carson. · ·
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Q. You don't know that?

A. No, there are so many of them.
Q. Have you any record of any kind of the movements of
that train that day?
A. I have the make-up of the train; it was a twelve car
train the way it left Richmond.
Q. Is there any memorandum or record made of the movements of these trains 7
A. Oh, yes, 've have a train sheet that shows the engine,
conductor, engineer and the number of cars in the train, and
the time of its passing all te!egraph stations, and its arrival
at Washington.
Q. You don't have that train sheet f
A. No, I haven't got that sheet with me.
Q. When have you last seen it?
A. I have never seen it; they keep that in the office; it is
about as large as this table.
Q. Then what you say is said of your own personal knowledge here, .and as you rec-ollect the matter. What
page 107 } time did the tran leave Richmond that day?
A. At 3:42.
Q. Do you live in Richmond t
A. Yes, sir.
Q. Are there any hospitals there? That sounds like a foolish question~
A. Oh, yes, tl1ere are several there.
Q. Will you name one or two ·of them T
A. Well, there is the Memorial, Retreat for the Sick, Grace,
St. Elizabeth-·is that enough 7
Q·. Yes. You were not in the Pullman ear-well, they were
all Pullmans, were they not 7
A. Yes.
Q. Where were you? Where did you ride?
A. I worked the tickets in the car '' C!uro '', and that was
the fourth car from the engine, and the fourth car from the
"Ascalon ". The tickets for the collection of the train were
left in that car by the Atlantic Coast· Line conductor, in the
envelope representing that car.
.
Q. Wha.t is the time of that train between Richmond and
"\Vashington?
A. Three hours and .ten minutes.
Q. What time did the train leave Riclu:qond that morning Y
A. 3:42.
Q. Was that on time?
A. Two minutes late. It arrived in Washington on time,
6:40.

.
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Q. You made up the two minutes, and that
page 108 ~ was all. Where is the first scheduled stop of
that train?
A. Fredericksburg.
Q. What time does the train pass Mile Post No. 30, from
Richmond?
A. Well. we were on time at Doswell, and on time at RX,
and approximately it "ras 4:25-somewhere between 4:25 and
4:30 passing that point.
Q. Passing that mile post?
A. Yes.
Q. What telegraph stations are· there between mile post
No. 30 and say Fredericksburg?
A. Two-RX and MA-that were open at that time.
Q. There are others that were not open at that time?
A. Yes; they don't come on until later.
Q. Where is RX?
A. Forty-two miles from Ricl1mond; the other is fiftyseven miles from Richmond-three miles south of Fredericksburg.
Q. RX-the name of that station is· Rixey, is it not?
A. The staiion is Rixey, but the tower is RX; they are
designated as block stations.
Q. And MA-what station is that~
A. That is nothing in the "'"orld but ~iA Block; the nearest
station to that it Massaponax.
·
Q. How far is Massaponax?
A. About a mile or mile and a quarter north.
Q. Ho'v far is it from l\ifassaponax to Fredpage 109 ~ ericksburg?
A. About three miles.
Q. That is, ~Iassapouax is about 'three miles south of
Fredericksburg?
A. Yes.
Q. And Rixey is about how many miles south of Fredericksburg?
A. Rixey is sixteen miles.
Q. And tlJe 30 Mile ~Post then is--....:.what it means is thirty
miles from R.ichmond Y
A. All designated from Richmond.
Q. Did you state what time the train passes Rixey, and
'vha.t time it passes Massaponax Y
A. It was on time.
Q. What time would that be?
A. I don't know exactly what time it would ~e, but it is a
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little over an hour's run from Richmond to Rixey, and that
would be somewhere around 4 :40 or 4 :45.
Q·. Rixey is about-~
A. It is about 41 or 42 miles from Richmond.
Q. It would be about 11 or 12 miles from the 30 Mile Post Y
A. Yes.
Q. About wluit time did the train pass Massaponax, or the
MA telegraph station?
·
A. ,It should have been on time there.
Q. And that 'vould make it pass there when Y
A. Well, somewhere around 4 :53 or 4 :55.
Q. What time then did the train get to Fredpage 110 } ericksburgY ·A. It was due there at 5 :05.
Q. What is the next telegraph station or telegraph tower
after you leave FredericksburgY
A. Quantico.
Q. There is a telegraph station at Fredericksburg, is there
not?
A. Yes.
Q. And the next one is at Quantico. What time do you get
to Quantico?
A. We passed Quantico twelve minutes late, which would
· be 5 :48. We were due in Washington at 6 :50.
Q. What is the-next place?
A. The next tower is CW.
Q. Near what station Y
A. Near Lorton.
Q. How far is it from Quantico to Washington T
A. 38 miles.
Q. How far is it from Quantico to Alexandria?
A. 27 miles. That ought to be 35 instead of 38, from
Quantico to Washington.
Q. Ho'v far from Alexandria to Washington Y
A. 8 miles.
Q. The railroad company in answering some interrogatories propounded by us, says that this train was scheduled
to stop at Fredericksburg and Alexandria. That is correct,
is it not?
" A. Yes, sir.
·
Q. And also answers that you stopped at those
page 111 } places; that is true Y
A. Scheduled to stop there, yes.
Q. Do you remember whether you took on or discharged
any passengers at Fredericksburg?
A. No, sir.
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Q. Did you at Richmond~
A. No, we did not receive any passengers at Richmond,
either.
Q. The other train crew, that is, of the Atlantic Coast Line
Company, got off at Richmond, and the R. F. & P. crew took
charge there Y
A. Yes.
Q. About what time would the train pass Lortonf
A. That is about fifteen minutes run from Quantico; that
would make it 6:03 or 6 :05, something like that.
Q. And the distance is what, from Quantico to Lorton f
A. I can't give you all those mileages. .
.
Q. May be you could tell about how far it is tu Washington from there?
A. It is twenty miles from Lorton to Washington; that
would be about fifteen miles from Quantico.
Q. About what time does tbe train pass Alexandria?
A. It is due at Alexandria at 6:30; it is a twenty minute
run from there to Washington.
Q. And the distance Y
A. Eight miles.
Q. Any telegraph stations between Alexandria
page 112 ~ and Washington T
· A. We have two towers in there-X tower,
and RO.
Q. What time did you get to Washington~
A. On time, at 6 :50.
Q. Then between Richmond and Fredericksburg you made
up two minutes time that you started late; that is correct, is
it not?
A. Two minutes.
Q. That you started behind schedule?
A. Yes, we left Richmond two minutes late. ·we were on
time at D~swell, twenty miles out; we didn't have to wait to
get to Fredericksburg.
Q. What place did you mention there 1
A.· Doswell, twenty-two miles from Richmond. It is a right
slow schedule, three hours and ten minutes, with only those
two stops.
Q. Then between Fredericksburg and Quantico you lost
twelve minutes, is that right?
A. We were there getting water.
Q. Where were you getting waterY
· A. At Fredericksburg; and we might have been held there
for some train coming there; I don't remember exactly, but
twelve minutes were lost around there.

Kercher's Admr. v. R. F. & P.R. R. Co.

171

Q. And you don't know how you lost itt
A. Well, we had to get water; it takes three or four minutes to get water at Frederick~burg.
Q. But you made up that time between Fredpage 113 } ericksburg and Washington Y
A. Yes, sir.
CROSS EXAlviiNATION.
By Mr. Butzner:
Q. Captain Cates, this train designated as No. 74 is one of
the fast trains between the north and south, is it not~
A. Well, 've would not call it fast, three hours and ten minutes; we have them make it in two hours and thirty-five minutes. This was a right heavy train, twelve cars; the regular train is eleven cars-a diner and ten Pullmans.
Q. But it makes very few stops?
A. It don't make but two stops, and that still makes the
schedule slow-three hours and ten minutes to Washington.
· Q. Did you see this man Mr. :((ercherY
A. No, sir, I didn't know he was on the train.
Q. When you went in charge .of your duties it was early in
the morning and the passengers were asleep, were they not Y
A. I reported to the train at 3 :10-thirty minutes before
leaving time.
Q. As. I understand it, the Atlantic Coast Line Company
hauled this train from Jacksonville to Richmond, or from
St. Petersburg and Jacksonville to Richmond, and there the
Coast Line delivered that train to the R. F. & P. That is correct, is it not1
A. That's it.
Q. And the R. F. & P. then hauled that train
page 114 } from Richmond to Washington?
A. Yes.
Q. And you and your crew took charge of that train at
Richmond and carried it to Washington~·
A. Yes.
·
Q. You did not come in contact with any of the passengers,
did you!
A. No, not personally; I sa'v the passengers after they commenced to get up to get ·off at Washington.
Q. When did you first learn that this man l(ercher was on
the train¥
.A. On leaving Fredericksburg.
Q. Were you then apprised .that he was still on the train
or not?
· A. No, that he was missing.
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Q. Then what did you do?
A. I wrote out a. message to the Superintendent and left it
at Quantico 'vhen passing there.
Q.. As soon as you received information that he was missing from the train did you then proceed to notify the dis ..
patcher?
A. My message was to the Superintendent; the dispatcher
represents the Superintendent when the Superintendent is
asleep.
Q. Who is the dispatcher?
A. Well, that morning lVIr. J\!Iountjoy was the dispatcher.
Q. Mr. William Mountjoy~
A. Yes.
_
Q. Did you send the message at the most availpage 115 ~ able place-the first place Y
A. The only place.
Mr. Grimes: I object to that. That is a question for the
jury.
The Court: Objection sustained.
Q. What place did you send it from?
A. Quantico.
Q. What tower did you pass after yon received this information before you got to Quantico?
.
A. "Didn't pass any.
Q. Well, then, was Quantico the first place that you could
send the message?
A. The first place you could send a message.
Q. Would you recognize the message if I showed it to
you?
A. Yes, sir; it is on an envelope. that is addressed to mesome communication that I got in some way.
Q. You got this envelope from where Y
A. Out of my pocket--or out of my grip.
Q. And wrote the message on the envelope and turned it
over to the man at Quantico?
A. Yes; you will see that the envelope was split open to .
make it larger.
.
Q. I here hand you a paper and ask you to state what is
that?
A. This is a message to the Superintendent, sent by me.
Q. Is that the message referred to just no'v
page 116 ~ ·when you stated you communicated it at the first
station you reached, to the Superintendent, advis..:
ing that this man was missing1
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A. Yes.
Mr. Butzner: We offer this. ·
Mr. Grimes: That does not show that it was sent, does it?
Mr. Butzner: We will show you it was received.
Witness: There is the sending and receiving right there,
and the time 6 :02 A. M.
Q. Is that customary, for a message to be endorsed that
way?
A. All messages are endorsed that way.
~Ir. Grimes: With that understanding we have no objection.
Q·. Will you read that'
A. (Reading from paper introduced) ''C. W. C. Pullman
porter-"
Q. Who is "0. W. C.''f
A. C. W. Culp. "Pullman porter car Ascalon, A 111, reports man passenger missing. Was on the train leaving
Richmond. Reported to me after leaving Fredericksburg.
I found vestibule door on west side open when I went to rear
of the train behveen RX and MA. B. Cates, No. 74. ''
Q. Where were you 'vhen you wrote that message?
A. I was somewhere on the train, I expect I was in the
"Pluro", where my grip was, about four cars ahead.
Q. Then as I understand you, as soon as you
page 117 ~ received information that a man "ras missing you
immediately wrote this message and delivered it
at Quantico, which was the first station at which you could
communicate with Richmond?
A. Yes, sir, at that time of the morning.
Q. Something was said about one of the conductors talking
with ~fr. and :Mrs. Hall, and Mr. Hall said, as I understood
him, that this conductor said he would send a message; and
Mrs. Hall said that tl1e conductor said "I have just wired";
but as I understand, neither of them knew 'vhether it was
the Pullman conductor or the train conductor. Did you have
any talk with Mr. or ~tfrs. Hall~
· A. Not that I remember.·
Q. You don't know what the Pullman conductor might have
had?
A. No, I don't know; I would not have told them that I
'vould send a message, when I had already sent it.
Q. Was there anything else that you could have done that
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you did not do, after being informed that this man 'vas missing· from the train Y
Mr. Grimes: I object to that question.
The Court: Objection sustained. That is for the jury to·
determine~

Q. What else could you have done to locate this man, besides what you did doY

page 118

~

Mr. Grimes: Objected to.
'rhe Court: Objection overruled.

A. There was nothing else that I could have done but send
the message to Richmond.
Q. Do you know where the train was 'vhen you observed
this door open~
A. Not the exact place on the road, but it was between this
tower R:X and MA.
Q. Tell the jury how it was you happened to see this open
door?
A. Well, when I came out of a warm car and stewed on
the platform I could feel the draft, and I looked and found
tho door open; it was either the '' Ascalon'' or the car south
of it. I closed the door and continued to the rear of the train.
· Q. Did you have anything else to call your especial attention to it, other than the door. being open Y
A. Nothing but the door being open.
Q. State what was the. condition of that door~ Did it close
all right when you closed it?
A. Yes, sir, and it was closed when I came by it at Fredericksburg. I went to the rear of the train, and came to the
head end at Fredericksburg, to see tha~ we didn't have anything wrong with the cars; I got on the front ·end at Fredericksburg and that is when I was told about the man being
missing.
Q. Then as I understand you,. all the doors were closed
with the exception of that one-on which side of the car was
~t, going north?
·
page 119 } A. On the west, or left side.
Q. And that was on either the car "Ascalon H
orA. Or the St. Regis, yes.
Q. Was the platform of the vestibule open or was tha~
closed?
A. That was down.
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Q. Can you raise that platform without opening the door,
or does the door have to be opened first~
A. The door has to be opened first.
Q. Captain Cates, how long before that had yon passed
through the train from end to end, if at all?
A. I had not been through the train before.
Q. Had you been through those coaches before-either the
'' Ascalon'' or the one immediately behind it?
A. No; I went ·from the Pluro, which was the fourth· car
in the train, after passing this tower, and rode the rear into
Fredericksburg. That was after finishing working the tickets.

By the Court:
Q. How did you get the information at Fredericksburg that
this man was missing?
A. The Pullman porter and the baggagemaster told me.
By Mr. Butzner:
Q. Do you know where this man Mr. Schooler is~ Does he
'vork for the company?·
A. He is not 'vorking for it no,v, I understand.
Q. Do you kno'v where this man Carson is 7
page 120 } A. Both of them are out of the service.
RE-DIRECT EXAMINATION.
By ~{r. Grimes :
Q. Then you were in this car '' Ascalon" that morningwent through itt
A. Passed through it.
Q. And that was between the stations RX and MA-the
relative distance between the two you don't know?
A. How is thatT
Q. You don't know just what distance you were behveen
those two stations 7
A. Oh, no, I just designated it as between tlie two places.
Q. You know it was· after you passed RXY
A. It was after that. I know that.
Q. Who did you see in the car ''As calon'', when you went
there~

A. I don't remember seeing anyone in there.
Q. You didn't see the porter 7
A. No, sir.
Q. Does the p9rter sleep at night on the train?
A. They have a watch, and then some off; they sleep then. ·
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Q. Where fo they sleep, in what part of the ear-in the
smoker?
A. They usually sleep in the smoker on the couch.
Q. You did not observe whether the smoker door 'vas open
or closed, when you passed by~
.
. A. There is no door to that, only a curtain
page 121 } hangs there.
Q. But you know you didn't see the porter
when you went through there Y
A. I am pretty certain that I did not see him, at all.
Q. And there was no one on guard in that train, or on duty
on that trafn?
A. Oh, I c~n not tell you about that.
Q. But so far as you know?
A. Yes, there were men on duty there.
Q. I mean active duty; you didn't see anybody performing any duties, or up and about~
A. Oh, they were not up parading through the train.
Q. Yon did not see anybody awake, at all, on that car?
A. He might have been awake and I not see him.
Q. Oh, yes, but you didn't see bini?
A. I didn't see him.
Q. Did you go on cleai~ back to the rear of the train T
A. Yes, I 'vent to the rear of the train.
Q. What was your purpose in going through there ~
A. To inspect the train at Fredericksburg.
Q. Then what time did you go back after you had reached
the rear?
,4. When the train stopped at Fredericksburg I went to
the front of the train.
Q. Then you were almost at Fredericksburg before you
started back from the rear of the train, back to the front Y
A. No.
Q. "\¥ell, tell us about it?
page 122 ~ A. About fifteen or sixteen miles south of ·
Fredericks burg, between Rixey and MA.
Q. Did you go right back to the rear, and then back to the
front, or remain?
A. Stayed at the rear until it stopped at Fredericksburg,
then got off on the g·round and walked to the front of the
train, on the platform.
Q. You remained in the rear?
A. Yes.
Q. And got out at the rear of the train and walked to the
front on the platform, along the said of the train?
A. Yes; by the time I got to the front of the train he was
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about leaving Fredericksburg, because a twelve car train you
want to look at, and it takes three or four minutes ·to get
'Vater, and to walk the distance of those twelve Pullman cars
it is going to take you very near that time to do it in.
Q. And when you got on the train at FredericksburgA. That was the first time I heard of a man being missing.
Q. -the Pullman porter delivered this message to you Y
A. Yes.
Q. Did the Pullman porter tell you this while you were on
the ground, or after you got back on the train Y
A. I think I was on the train ; the train was pulling out ; the
baggagemaster, as well as I remember, pulled the cord for
him to leave.
page 123 ~ Q. Just pulled the cord. Then you went on;
. you did not stop the train when you received this
information, but went on to Quantico?
A. Yes.
Q. And you didn't send any message until 6 :02 A. M.; is
that the time¥
A. That is the time the message was completed there.
Q. The train 'vas how late at Quantico?
A. Twelve minutes-5 :48; it was due at 5 :36, and twelve
minutes would make it 5 :48.
Q. What is this 6 :02 on here f
A. That means the time the message was completed-sent
and received.
Q. The telegraph operator that you delivered the message
to was also an employee of the R. F. & P. Hail road Company?
A. Either the operator or the station agent got the message, passing Quantico.
Q. You did not stop there, did you f
A. No, sir.
Q. You handed it out to them and they got it, or whoever
it was. You don't know to whom you handed it?
A. No, I don't know.
Q. You don't kno'v ho'v that door got open on that car,
do you?
A. No, sir.
. Q. What examination did you make of the door
page 124 ~ after you found it open?
A. I didn't make any; all I did was to close it
and it stayed there.
Q. I understood you to say awhile ago-I may be mistaken
-that when you came back through the train after you had
gone back to the rear, you found this door to be still closed?

- ·''···=··~-.. ~=::"il!Si!0.~,·::: .. . ;
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. A. That was when I was going up the platform at Fred.ericksburg.
Q. You observed it was still closed when you passed on the
platformy. I didn't .understand it just that way. Then the
Pu~lman porter and the Pullman conductor, or anyone else
made no report to you for a period of-from the time this
man was missing, at 4 :42, or between 4 :25 when I believe you
said you passed 30 Mile Post-from 4 :25 until 5 :05; that is
correct, is it not~
A. There was no report to me until leaving Fredericksburg.
Q. It would be a little after 5 :05 then.¥
A. Yes.
Q. I believe you said he was just pulling the bell rope. Do
you remember that there was considerable excitement. about
the passenger being missing, especially among the other pas~
sengers of the car '' Ascalon' ', as you were approaching WashingtonY
A. I don't know whether I. was back in that car, or not.
If I was it was for the purpose of seeing that the effects left
gotten off, to be delivered in Washington.
page 125 ~ Q. You sent this message to whom Y
A. To the Superintendent.
Q. What is his name y
A. C. W. Culp.
Q. Where does he reside Y
A. Richmond.
Q. And he -did at that timeT
A. Yes.
Q. You sent this message to him. Was he on duty at that
time~

A .. No, sir.
Q. You did not send a message back to all the towers then!
A. No, I did not do that.
Q. You did not send any message along to the section foreman telling- hi-m to search for the man.
A. No; I report to the Superintendent.
Q. All the message you sent is the message that has been
read here?
A. That's right; I report to him.
· Q. And that wa:s sent to the Superintendent of the compMy!
.
A. Yes; sir.
Q. I understood you to say a'vhile ago there was someone
acting in his place Y.
A. There was; the train dispatcher on cluty at the time represents the Superintendent.
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Q. This was sent to the train dispatcher?
A. No, that was sent to the Superintendent.
page 126 ~ Q. Oh, yes.
A. But the train dispatcher got the message.
You see there is a dispatcher and an opera tor there; the
operator takes the message.
Q. I see.
A. And in a case of this kind, or of any other message of
importance, to the Superintendent when he is not on duty,
if the train dispatcher can handle it 'vithout consulting him
he attends to it, but if it is necessary for him to call .up the
Superintendent on the 'phone he wi~l do so and find out what
to do about it.
Q. What they did about this you don't know!
A. No, I suppose that will be brought out later.
Q. Why did you permit the train to go on at Fredericksburg after you learned this man was missing~ Why didn't
you stop there then and make arrangements for ·someone to
go back and search for the man?
A. Well, to have tried to .stop at Fredericksburg, I would
have been out on the Rappahannock River Bridge, and the
delay in getting back would have been as much as going ahead.
I can not stop a train and back right in there without having
protection there for it.
· Q. I didn't say that you should back the train; but why
didn't you make arrangements to have someone start right
out and search for the manY Why didn't you telegraph from
there?
A. Before I could have gotten back in there,
page 127 ~ there would have been as much time consumed as
to go on to Washington.
Q. But you could have gotten the message away sooner,
could you not?
·A. I don't know that I could.
Q. And you could have made some arrangements there to
have someone search for the man, could you not Y
A. Well, I sent the message.
Q. There were employees of the railroad company on duty
at Fredericksburg at five o'clock, were there not-agents or
telegraph operator?
A. The telegraph operator was on.
Q. Wl1o else was on duty~ Who met the train there? Did
you have ~J.ny baggage to take on or put off there?
A. No.
·
Q. If you had a passenger with baggage-
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A. At FredericksburgY
Q. Yes.
A. Did I have any?
Q. I say if you did?
-A. Oh, if we did, they have station men there to take care
of it.
. Q. Did you send any other messages after you sent this
message?
A. No, sir.
'Q. What did you do after you got to Washington f
A. Wha.t did I do after I got to Washington ?
Q. Yes, about the matter?
page 128 ~ A. There was nothing to do; I covered it with
that message.
Q. Did you make report about it thel;'e to anybody?
A. No, sir.
Q. Did you know there was an overcoat missing from that
train Y Did you learn about that?
A. Through the Pullman platform man; he brought it up.
Q. Only what he told you f.
A. I saw the coat; also saw the letter that he wrote to a
nephe'v of his, I believe, at the White House; the letter was
written, as well as I remember, in German, and this Pullman
representative there read it.
Q. You were not sure when you got to Washington, even
yet no one was sure whether the passenger was missing1
that is, 'vhether he was on or off the train, were they?
A. I don't know whether they were sure he was off the train
or not. ·
Q. They were still searching some for him, were they not,
hoping they would find him on the train¥
A. They had made all the search they could, unless they
had gone into all the other berths that were closed.
RE-CROSS EXAlVIINATION.
By l\fr. Butzner:
Q. Captain Cates, if you had gone to Fredericksburg-as
I understand you were leaving Fredericksburg when you first
learned of this, and you said that you could not
page 129 ~ have gone back because your train would have
been on the bridge there-it is a fact, is it not,
that you would have had to look after the care and protection of tl1e other passengers on the train 7
A. Of course ; by the time we could ha.ve stopped that train,
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you know where it would have been, probably on the oth~r
side of the river, or might have been stopped on the bridge,
they 'vould have had to protect that train back in the block.
Q. Now, tell me who could you have gotten at five o'clock
in the morning to have walked the tracks from there back to
Penola to locate this man?
A. I could not have gotten anybody; I could not have told
anybody to have done it. .
Q. Is it not a. fact that it would have been a waste of time
for you to .undertake any such thing as that?
A. I don't think it would have been anything else.

2ND RE-DIRECT

~XAMINATIO:N..

By Mr. Grimes:
Q. You have engines and cars there at Fredericksburg,
have you not?
A. Engines and cars at Fredericksburg?
Q. Yes, shifting engines ?
A. There is a yard engine located at Fredericksburg, and
there is an accommodation train goes to Richmond, and one
to Washington; and they notified the one that
page 130 ~ left Fredericksburg to look out, too. She had gotten away from Fredericksburg, I think.
Q. Was there a train leaving southbound from Fredericksburg, at the time you left there?
A. No, it was due to leave there later.
Q. And you say you notified the train going south to look
out for this passenger?
A. It 'vas done through the Superintendent's office.
Q. well, personally you don't know anything about that'
A. No.
Q. You didn't do that. Now if your train stops on the track
anywhere you have means of protecting it, have you not?
A. We have a flagman on there.
Q. Yes; you can do that anywhere, at any time, can you
not, by protecting it that way with a flagman? I believe that
is all.
(Witness here stood aside.)
page 131

~

1viR.S. LILLIE B. HALL,
recalled as a witness on behalf of plaintiff, further
testified as follows :
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By Mr.. Grimes :
Q. You are the same Mrs. Hall who testified on yesterday?
A. Yes.
'Q. A witness who testified here, Mr. ·Cates, did you recognize him~
A. No, I did not. I know it was a conductor, but I did not
recognize him.
Q. Do you remember seeing him on the train?
A. Not any more than to know it was a conductor I saw.
Q. On yesterday, in respons·e to a question there was some
statement made about the search of the train ending; I didn't
just understand, and I do not think the jury understood what
you meant by "the search had ended"; just where 'had it
ended, and the time Y
A. Do you mean when the·porter stopped looking for the
missing passenger Y
•
Q. Yes.
A. He did not stop looking until we got into Washington;
:
he was still looking for him, and just as we were
page 132 ~ going into Washington he told me he thought the
conductor had locked him up somewhere just to
tease him.
· Mr. Butzner: I objected to that yesterday, and the Court
ruled it out.
The Court: What the porter thought you will not consider,
gentlemen of the jury.

Q. But he was still searching when he got into Washington
A. Yes.
_
Q. And did not know yet for sure that he was off the train.
Yon were interested in this passenger, and you had not
learned when you left the train, as I understand it, that he had
been found Y ·
A ..No.
Q. You did not learn of itY
A. No.
Q. For sometime afterwards Y
A. No.
.

(Witness here stood aside.)
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DR. CHARLES ~1ASON SlVIITH,
another witness sworn on behalf of the plaintiff,
testified as follows:

page 133

~

DIRECT EXAMINATION.
By Mr. Grimes:
Q. State your name and profession, and where you re.side?
A. Charles !Iason Smith, doctor of medicine, ~,redericksburg, Virginia.
Q. How long have you been practicing medicine?
A. Nineteen years.
Q. Are you employed by the Richmond, Fredericksburg &
Potomac Railroad Company'
A. Yes, sir.
Q. How long have you been physician for the railroad company?
A. Two years this past September.
Q. You were employed subsequent to the time of this accident you have heard being discussed here f
A. Yes, sir.
Q. Then at the time you rendered -service to Henry Kercher you were not in the employ of the railroad company 1
A. I was in the employ of the railroad company at the
time.
Q. That was in 1\tlarcb, 1924; and you have said you had
been in its e1nploye two years last September.
A. I am sure I was in the e1nploye of the compage 134 ~ pany at the time because I went down to Penola
on a Relief· Department matter; they have an
insurance department of the R.. F. & P., and that was the
occasion of my being at Penola.
Q. Yon were not there on any instructions from the railroad company in connection with auy injury to a passenger,
were you?
A. No, sir.
Q. You just happened to he there~
A. I was there to see a sick man who I had a.report to see,
and make a report.
Q. Do you know Herbert Skinner 1
~· I don't know him; I can not place him.
~fr. Grimes: Where is ~Ir. Skinner? "\Viii you please stand
up, Mr. Skinner¥ (1\fr. Skinner here stood up.)
vVitness: I may know him, but I don't remember seeing
him.

L84
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Q. Did you see him at Penola the day you were there Y

A. I don't remember tba t.
Q. What time did you g·o to Peno~a that day?
A. I left Fredericksburg· it seems to me about six o'clock,
and I think I was back-went out in the eouutry about five
miles and was back there by eight-back to Penola.
Q. You "rent down on the train and of course was expecting to go back on the train~
A. Yes.
Q. "'\Vhen was the first train out going north
page 135 ~ after your arrival there f
.A. I don't know; I know I took a. train· at nine
something·.
Q. You didn't miss any other train1
A. I don't know; I really don't know enough about the train
numbers; I have a pass but rarely use it; I use an automobile. I don't have that territory now; it is too far away for
me.
Q. When did you first see Henry Kercher?
A. I imagine about nine o'clock, some while before the train
left-half an hour, or something like that.
Q. Where was he when you first saw hiq~?
·A. He was brought up there on a hand-car.
Q. Did you see them approach the station with the handcar?
A. Only a sort distance, about twenty-five yards or so.
Q. "\Vho was he brought by 1
A. Some laborers.
Q. Yon don't remember the number?
A. No, I do not; he was brought into the station by four or
five men, it seems to me; they brong·ht him in wrapped up,
into the waiting room.
· ·
· Q. Yon don't know the number of hand-cars, 'vhether there
was one or two?
A. No, sir.
Q. Do yotl remember the way ].Ir. l(ercher was dressed?
A. I thought he had an overcoat on; hut his head was very
bloody, he 'vas breathing badly, a.nq perfectly unconscious,
and covered with cinders and gravel. That is
page 136 ~ my impression.
Q. What 'vas the condition of l1is clothing with
reference to being dr.y or w·et?
A. I don't remember. It was a foggy morning; I rather
think it 'vas a damp, foggy morning.
Q. I think it was dark, rainy and chilly-at least that is
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the information we have iii evidence. But you do.n't remember the condi!ion, as to ·whether he was wet or dry?
A. I think he was rather damp; I don't remember about
the rain.
Q. What about his pulse?
A. Very weak and rapid.
Q. What about his condition as to .being cold and clammy?
A. He was cold.
·Q. What injuries did you observe f
A. There were a good many cuts about his head, and I observed blood on one of his hands, I have forgotten which, and
a bone· broken in his hand-his finger, or top of the hand.
Q. Who asked you to take charge?
A. I understand it was a Mr. Dos,vell, tl1e agent; I understood it to be; I was never there but once before and never
had met ~Ir. Doswell but that one time, if that was his name;
he said, ''Doctor, you take charge of this ma.n '', which I did.
He asked me to search his clotlws, which I did not do, but
I did not let anyone else search them. I gave him a hypodermic injection of stryGhniiie and morphine and stayed by him,
and had him wrapped up. I don't know whether I put hot
water bottles to him, or not; I imagine I did.
page 137 ~ Q. Was he wrapped up ''rhen brought in there¥
A. Yes, 'vrapped up in a piece of canvas, and
I had him put by the stove.
Q. ''.rhere was a. fire in the stove, was there?
A. Yes.
Q. What kind of canvas was itf
A. It was not new.
Q. It was an old canvas?
A. They used that, I thought, as much as anything to lift
him with. They wrapped him up in it. I was in the station
'vhen they arrived, and when I walked out they were bringing
him in.
Q. You think that was about nine o'clock?
A. I think it was about nine; I think I hacl some wait there
of about twenty minutes.
_
Q. Of course, you did all you conld for him during tbat
time?
A. I gave him a hopodermic, that is all I could do.
Q. rrhat was all the facilities you had~A. Yes, I don't. believe I had anythi11g else with me; I r~
alized he ""as seriouslv hurt.
Q: You got the info1:mation there as to where he was found,
I suppose'
A. I was told tha.t he ·was founcl.do'vn the track.
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Q. Of course I will not ask you to repeat that because it
would only be hearsay. Did you have any instructions from
anybody what to do'
page 138 ~ A. I was asked to look after him, and I had
someone 'phone to Fredericks burg and notify the
railway surgeon there to meet the train and have an ambulance; and I stayed with the gentleman until we got to Fredericksburg, stayed in the baggage car with him; I never left
. him, and I think I rode to the hospital with him in the ambulance.
Q. The services you rendered were not rendered for the
railroad company but were paid for by ~!r. J{ercherY
A. Yes, ~ir.
Q. That is, by 1\Ir. l{ercher's son?
A. I think so; Dr. Scott paid me.
Q. And Dr. Scott, the local surgeon, was also paid by ~fr.
Kercher-or do you know f
A. No, I don't kno·w. I know Dr. Scott paid me for my
service.
Q. ·Dr. Scott paid you f
A. Yes.
· Q. About what time did you get to the hospital¥
A. I think there was some little time lost at the station,
transferring him to the ambulance; I think it was about
eleven.
Q. The arrangements "rere all made-and did the ambulance meet you at the train ~
A. Yes, sir, at the station; I don't tl1ink Dr. Scott met me
at the station, but met me at the hospital.
·
Q. And that is where you turned him over to Dr. Scott 1
.A. Yes, as a rna tter of courtesy; whether I
page 139 } should or not is a question.
Q. You ·were asked by Dr. Scott to look this
man over1
A. Yes.
Q. And he looked him over 1
A. Yes.
Q. You examined him carefully, didn't you 1
A. Fairly carefully.
Q. And took an X-ray of him?
A. Yes.
Q. "\¥hat did your X-ray reveal f
A. The X-ray only revealed a fracture of the nasal bone,
and tl1a t was confirmed by my own vision.
Q. And examination~ ·
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A. Yes. Then he was taken into the operating room. I
don't think I was present when the cuts on the skull were
sutured; I think I was still developing my p:a.tes, but I peeped
In there only through the door.
Q. The fracture of the nasal bone would not necessari Iy
be fatal, would it~
A. No, sir.
Q. Nor the lacerations, nor the scalp wounds about the
head-they would not necessarily be fatal; would not a.t all,
would thev?
A. Not those of themselves.
Q. And he bad a. broken finger: I believe you ~tated, alsoo/
A. Yes.
page 140 ~
Q. That of course would not have been fatal.
'\Vhat treatment was administered to him after
you got him to the hospital?
A. I think hot water bottles were put around him, and he
was X-rayed, and then taken into the operating room and the
,v·ounds on the skull treated.
Q. And some heart stimulants given him ·
A. I think so.
Q. And that is what is known as anti-shock treatment, is
it not? That is the way the medical fraternity term it, is it
not, anti-shock treatment 1
A. Possibly so.
Q. If Mr. :Kercher had been taken to the hospital immedia,tely and received the proper medical attentiou, would the
physical injuries he had sustained necessarily have resulted
in his death; or would you say that the exposure from about
4:30, or a little less than that, on a cold, dark, drizzly morning, under tlwse conditions, up to about eight o'clock would

beA. I don't think the exposure-! think that added, but my
opinion was that he had received a severe injury to the brai11.
Q. But you did not ascertain that from the X-ray?
A. Not from the X-ray picture, no .
. Q..Nor from any. external examination you could make;
you didn't ascertain that ?
A. I can tell you this: that a fracture at the
page 141 ~ base of the skull is very hard to show on an Xray; I l1ave never seen but one, and I have done a
good many.
Q. The death certificate made out says that the· injuries to
the head were the. cause of death, '\vith this other shock being
a contributing or secondary cause. Now just what is meant
by contributing or secondary cause of death f
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A. Sir?
Q. What is meant by "contributing or secondary cause"?
A. I should say that that 'vould be aiding and abettingthe injuries to his skull and brain, and then added to that the
shock?
Q. From the exposure?
A. From the exposure, and the shock of the injury; a sim- ,
pie thing wi1l sometimes even give you a shock.
Q. Tfie injuries and then in addition the exposure to the
cold, wet, damp while lying there without attention, that would
add very much to it, would it not 1
A. It would add something.
Q. And it is pretty bard to say-nobody could say, in factabsolutely, whether the death "ras caused from those injuries alone to the head, or whether from the combination· of
the injuries and the shock and exposure, or the shock and exposure, without attention. You could not do that absolutely,
could you~
A. Not absolutely, no. You can have your opinion.
Q. Who had charg·e of the patient after you arpage 142 ~ rived a.t the hospital¥
A. Dr. S. L. Scott.
.
Q. He is the local surgeon for the railroad company, is
he not'
A. Yes; I turned l\fr. J{ercher over to him, as a courtesy,
although under the. cir~umstauces possibly the patient was ~
mine as I was asked to look after him.
Q. Yon were out five miles in the country that morning,
.and you got hack to Penola about what time?
A. I imagine it was about eight o'clock
Q. How did you go out into the country 1
A. I got a ],ord automobile.
Q. And yon got back there and then you say-how long
were ·you there before you saw the men coming up the track ·
about twenty-five yards away?
A. I don't remember; it might have been a half or threequarters of an hour, or an hour,. I kno'v I went in and out
of the station.
Q. Then you would say it 'vas something· near nine o'clock
wl1en they got there and the man was delivered to you.
ll. I got there before that time.
Q.. Then you had about twenty minutes to wait; I believe
the train lea yes tlyre at 9 :23?
A. It must have been at least twenty minutes or half an
hour.

Kercher's Admr. v. R. F. & P.R . .R. Co.

189

Q. Ai1d within that twenty minutes you ma.de the arrange-.
ments--:-~

A. I did what I could, with what I ha.d.
Q. You made the arrang·ements about getting
page 143

~

him into the hospital at Fredericksburg?
A. Yes, sir.
Q. Did any other trains pass north or south while you were
at Penola 'vaiting with this man 1
A. I don't remember. ,· · ·,
Q. If there were a-n:§ you don't remember?
A. I don't r
mber, at all.
CROSS

~~AMIN..:\.TION.

By ~ir. Beale:
Q. Dr. Smith, your home is in the city of Fredericksburg?
A. Yes.
Q. Al1d you practice your profession there?
A. Yes, sir, and in the surrounding territory.
Q. You carried Mr. l(ercher to Frededcksburg on the first
train that passed T
A. So far as I know; it was near train time then.
Q. Was there any other train that stopped there?
A. Oh, I am sure none stopped.
·
Q. And you C'a-rried him on the first. train?
A. Carried him in the baggage-car and· sat by him all the
trip.
Q. I understood you to say that the injuries that }fr. J(ercher had received in your opinion would have resulted in his
de'ath, independent of any exposure to the cold, or shock~
A. I think they would, but I think the shock added to it. He
"ras seriously injured, I realized that.
page 144 ~
Q. But the contrihutil-.g eause, or as you expressed it, the aiding and abetting of the primary
cause, would that l1ave done more than merely hasten the end,
or would it he a pnrt of the cause of his death?
A. I think that added some to it,.but I think he would have
died any how.
Q. There is no hospital at Penola, is there~
A. I have never heard of one being there.
Q. Is there .any physician livh1g at Penola-any doctor
l_iying near the station'¥
A. -I don't think so. Dr. Cobb lives somewhere In that territory.
Q. And you were at the· depot or station when 1\fr.. Kercher's body was brought there~

HO
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A. Y~s; I think I had knowledge of its being hrought up,
before it was.
Q. You had learned- f
_
A. That it would be there in a little while.
Q. You, had le.arned of it before it arrived f
A. Yes, that is my impression.
Q. The transfer of this body to the train, and carrying it
to Fredericksburg, and moving it to the ambulance, and the
trip from there to the hospital; did that contribute anything
to his death ~
A. I don't think so; I think we handled that the best we
could; I did not desert him from the minute he
page 145 ~ was turned over to me until I put him in the hospital; I was constantly with him. He had a good
deal of money ·with him. I was asked to search him, but I
didu 't do it and did not let anyone else do it; I stayed 'vith
him and 'vatched him, and put my hand on his pulse even on
the way up.
Q. Was there anything· that you could have clone, that occurs to you now, that was omitted, that might have contributed to his comfortf
A ..Not a thing-.
Mr. Grimes: We object to that and moYe to strike the answer out, for the reason that it develops that this doctor was
not even acting for the railroad company, and "rhat a third
person does certainly would not be credited· to the railroad
company.~Ir. Butzner: Didn't he say the agent, Mr. Doswell, asked
him to look after the man ·1
By

~Ir.

Beale :

Q. Do I understand you are in the employ of the R. F. &

P. as one of its physicianst
A. Medical-not in accident cases.
Q. But you are one of the doctors, and responsible to its
calls or orders in cases o.f sickness¥
A. Certainly in cases of sickness.
~ir. Grimes~:

You accept other employment.
Witness: I am only a medical relief. No,v, if a man is hurt,
and belongs to this department, he can have anyone else to
attend him he wants, but I must go and see him in four or
five days.
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~fr.
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Beale :

Q. Did I unclersta11cl you to say that 1\fr. Dos..

·wellA. That is what I understood to be the name of the agent
there-turned him over to me.
Q. What agent¥
A. Of the R. F. & P.
Q. He requested you to take charge of this gentleman and
look after him¥
A. Yes, sir.
Q. In what capacity did you do it?
.
A. I understood it to be just as a private physician, being
down there under a call.
Q. In whose employment?
A. \Vho was I down there for 1
Q. N o-'\vhen you took charge 1
A. I understood for the agent, representing the R. F. &
P. Then I transferred him, as a courtesy, to the surgeon
of the I{,. ~,. & P.
Q. The regular surgeon of the R. F. & P. at Fredericksburg?
A. Yes. It is questionable whether it was necessary for
me to do that, at all; I doubt whether any other doctor would
have done it.
Q. Now, will you answer the question-or I will resubmit
the question I asked you awhile ago?
page 147

~

Mr. Grimes: I think there was one similar to
it overruled, on the ground that it was for the
jury to say whether he did all that he could. He has already
to~d what he did.
The Court: Tha.t is true, but this witness is a medical man,
and he can give an opinion, though it need not be controlling.

By Mr. Beale:
Q. Doctor. ~viii you please state whether there was anything that you could have done that was omitted, that you
now know of, that might have contributed to his comfort and
relief?
A. Not a thing; I don't think it would have helped him any
to give him a hypodermic, although possibly ease his pain.
1\lr. "'\Vil:is: "\Ve except to the question and ans"'o/er.
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By ~Ir. Grimes:
Q. Is the :Mary \Vashington Hospital owned by the railroad and conducted by it, or by private individuals, or by
some. charitable organization?
A. By a charitable organization.
Q. What organization has c.ontrol of it?
A. A Board of lady manag·ers,
the last. few years, and
now it has some local men on the Board. Any de.l1cit is made
up by contril)utions. TJwy have a few charity
page 148 } beds, for local peop~e only.
Q. You were not instructed by any railroad official or anybody else to take this man to any hospital, were

in

you~

·A. He was just turned over to me, and I thought the nearest P.lace and first train was the best; I used my own judgment.
Q. You did not know that this man was unjured, at all,
until vou saw him~
A. Just a few minutes hefore; I heard that they were looking for a man w·ho had fallen off the train; just heard it rumored.
Q. From whom did you hear that?
A. From the darkevs around the station-some colored
people around the station-and I think ~Ir. Doswell, if he is
the agent-I may have the name wrong, but I understood him
to tell me that he expected a man to be brought there, and for
me to take eharp:e of him.
Q. That was just a few minutes before nine o'clock?
A. Yes, sir.
By Mr. Butzner:
Q. I w·oulcl like to ask the doctor if he knew of a better
place he could have taken this gentleman to, than to the Mary
Washington Hospital?
Mr. Grimes: \Ve 'ohj.ect to that.
The Court: Objection sustained.
Mr. Butzner: We note an exception.
pag·e 149 ~

Q. ConRi.dering· tl1is man~., condition, and the
circumstances surrounding it, did you know of a
better place you could take him tl1an to the 1\{ary Washing·
ton Hospital at Fredericksburg~ .
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lYir. Grimes : I am. willing to consider it is a good place;
there is no question about that; but I object to the questiorl.
The Court: Objection sustained.
lVIr. Butzner: Exception.
By Mr. Grimes :
Q. The condition of this man at the time you found him, or
all the time, from the time of the injury, w~ such that it was
important to get l1im to a hospital or to some place for treatment, from the very moment he fell from that train 7
A. Certainly.
(Witness here stood aside.)
page 150 ~
HENRY 1\::ERCHER, Jr.,
.
recalled as a witness on behalf of plaintiff, further testified as follows:
DIR.ECT EXAMINATION.

By ~fr. Grimes:
Q. :Mr. l{ercher, you are the same J\Ir. Kerche~ who testified on yesterday¥
·
·
A. Yes.
Q. I omitted to ask you some questions about payment ·of
expenses, doctors bills and so forth. Did you come to Fredericksburg from your home at Wheeling, at the time you received notice of the dean1 or injury of yonr father~
A. Yes, sir.
Q. ])icl you receive any notice from the railroad company
that your father had l)een injured?
A. No, sir.
Q. From ·whom did you receive notice of the inju_cy!
A.. I got a telegram from Mr. Strouse at Washington.
Q. About what time?
.
A. About ten o'clock~ or half past ten-between ten and ten
thirty.
Q. On lYiarch 7th?
A. Yes, sir, the day he was found.
Q. The day that he w·as found?
page 151 ~ A. Yes.
Q. Then did yon come from your home in
Wheeling, \Vest Virginia, to Fredericksburg, to see your
:fatherf
.A.. Yes, sir.
Q. Did anyone come with you~
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A. :J\fy brother George came with me; 've got the next train
out of there-a through train-that we could get.
Q. "\Vha t expenses did you incur in comingMr. Butzner: \Ve object to that. The declaration is very
but I haven't observed in it any allegation of special
damage.
Mr. Grimes: I think that under the statutes here these are
clements that the jury may consider, whether alleged, or even
proved, or not. There must be some adjustment of fair compensation; any damages, not to exceed ten thousand dollars,
that may he just or right and proper, and the jury may consider those thing:s.
The Court: My opinion is, gentlemen, that if you sue for
damages you must charge damages; that is the old rule, to
charge damages and prove them.
Mr. Butzner: This is an effort to prove damages without'
charging them.
The Court: You can not do that. If you have not charged
damages you can not claim them.
J\IIr. Grimes: Special damages is what I have
page 152 ~ reference to. The allegation seems to be for dam. ages as in such cases made and provided by statute, and so forth, and by reason of the alleged wrongful injuries. It does not aUege anything about funeral expenses,
or anything like that.
The Court: Well, I will exclude it.
Mr. Grimes: I note an exception. :Now, for anoth.er reason, I want to ask the ·witness about. the physicians-not for
the purpose of sl1owing damages.
The Court: All right, sir.
lo~1g,

Bv

~Ir.

Grimes:

~Q. Who were the attending physicians of your father?

A. According to the statements from the hospilal, Dr.
Scott.
Mr. Butzner: I object to that. He starts out by showing
that his information is predicated upon hearsay.
Q. You say according to the hospital f I did not ask you
according to the hospita.l, but asked you, if you kne,v, who
'vere the attending physicians-who you pa~d f
A.. I paid bills that read Dr. Scott, Dr. Smith, and hospital
services; medical aid rmidered through the hospital.
Q. You have those bills w~ith you, have you j

-~-----------------------~---------,
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A. Yes, sir.
~fr. Grimes: Do you want to inspect them 1
Mr. Butzner: Do you propose to offer them l
Mr. Grimes: I will offer them if you have no
page 153 ~ objections.
1\fr. Butzner: And if I do object you won't offer them 1
~Ir. Grimes: I don't know· whether it \Vould be admissible.
I leave that to the Court.
The Court: Suppose you gentlemen stop doing so much
talking to each other. If you have objections to make, make
them.
Mr. Butzner: I l1ave no objections to the gentleman lookillg at his own private papers.

Q. ,Just state what you did when you came here.
A. \Vhen we came here to see my father, I did not know he'vas cle~d until I got here-he died about two hours before
've arrived, some,vhere about that time, and we had to settle
the bills. before we could take him away and have him prepared to take l1ome; and I think the bills here~Ir. Butzner: Right now I object to his stating the amount
of the bill~.
'Vitness: "\Veil, I pai·d out. here before I left, three hundredMr. Butzner: One minute, ~Ir. l(ercher.

The Court: The objection is sustained.
Q. You paid Dr. Smith and Dr. Scott and the other doctors
who attended your father?
A. Yes.
Q. And the hospital lJill ·1
page 154 ~ A. Yes, sir.
By J\tlr. Butzner:
Q. Your youngest brother or sister is how old?
A. :My youngest brother I think is 39.
Q. And how old is your youngest sister?
A. 44-about that.
·

Bv !vir Grimes :
··Q. Your brothers and sisters are the only "distributees of
the estate of your father?

196

Supreme Court of Appeals of Virginia.

Mr. Butzner: I object; that was asked him__yesterday. Why
go over it again.
The CoJtrt : No good going· over the same ground twice.
Mr. Grimes: All right. I just wanted to be sure that I
had asked him.
The plaintiff rests.
(Witness here stood· aside.)
~

WILLIAl\1[ N. MOUNTJOY,_
_.
a witness sworn on behalf of the defendant, testified as follows:
page 155

DIRECT EXAMINATION.
By Mr. Beale:
Q. Where do you live?
A. Richmond.
Q. What is your occupation Y
A. Train dispatcher.
Q. For what company1
A. Richmond, Fredericksburg & Potomac Railroad.
Q. How long have you heen -a dispatcher for the R.. F. & P .
A. About twenty-five years.
Q. What hours cio you "work, or were you working in 1\farch,

19241

A. From twelve o 'cloek midnight until eight A. ]\[
Q. In your duties as train dispatcher are you ever the representative of the Superintendent!
A. Yes.
Q. Under what circumstances?
A. When tl1e sup~rintendent is absent. I hav_e charge at
all times of all trains when lam on duty, under the superintendent's signature, and any matter that comes up or occurs
on the road that needs the attention of the superintendent,
during any time when he is not tlwre, I handle it.
page 156 ~ Q. On the night or morning of March 7th, 1924·,
''rere you on duty that night?
A. Yes.
Q. Did you receive any message, and, if so, from whom,
and what was the contents of it, 'vith regard to the missing
of a gentleman from passenger train No. 74 f
A. I received a messag·e-a copy of the message that you
have offered in evidence here, at 6 :02 A. l\L; it was received in
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the telegraph office and came to my attention about ten minutes past six.
Q. You say that w·as the .same message?
A. Identically the same message.
Q. Upon receiving that message what did you do?
A. I proceeded to get the different towers in communication
with the different section masters; you see we have a private
line ':Qhone from the different towers, covering so many sections, and it is the only way 've have of communicating with
the section masters : and directed the section masters to covertheir sections and look for a man who was missing from train
No. 74.
Q. Did you report that to the Rixey tower~
A. Yes, sir.
Q. That is RX tower~
A. RX Block Station, yes, sir.
Q. Who was on duty there that night, do you know?
A. Mr. B. B. Davidson.
page 157 ~ Q.. I-I ow would Penola be communicated with?
. A. From R~ Block Station, by telephone direct to the section master's house.
Q. Is that the only 'vay he could be communic~ted with f
.L~. That is the only way we did communicate 'vith him,
and it is the quickest way.
Q. And you sent this message from Richmond?
A. From Richmond, yes.
·
Q. About ten minutes after six~
A. I reckon it "ras about between ten minutes after and up
to thirty, because I had to get in communication with all the
towers ; they could not all be gotten at once.
Q. Yo)I communicated this to lVfr. Davidson?
.A. Yes, not only to him but to all the towers along the line
and they in turn communicated it to every section master,
betwen Fredericksburg and Richmond.
Q. Do you knov{ what trains passed Penola that morning,
going }lOrth, following No. 74-beh,reen No. 74 and No. 10 in
the morning~
A. Well, .No. 82 and No. 92, and No. 88, I think.
Q. Three?
A. Yes-and No. 96 also.
Q. Four.
A. All through trains.
Q. Do you kno'v what time they are due to pass
page 158 ~ Penola~
·
.
A. No, I don't know the exact time, because we
e.l1ange schedules some several times a year, and I make it a
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rule to try not to remember any schedules, but depend on actual figures.
Q. Do you recall whether those trains were running on
time that particular morning 1
A. They were on time.
Q. They were on time that particular morning¥
A. Yes.
Q. Do you kno\v· whether or not all of them, or any of them,
were due to pass Penola before 8 :30?
A. Oh, yes.
Q. How many of them?
A. Nos. 82, 92 and 88.
Q. Those three "1'ere due to pass prior to 8 :30?
A. Yes.
Q. And 96 passed there later¥
A. 96 passed there a!ong· about I think 8:30; I don't remember exactly the time.
Q. All three of those tra:in went north 1
A. Yes.
Q. What trains passed south~ .
A. Between what times1
Q. Between 4 :42 and 8 :30.
A. As well as I remember, No. 89 southboundQ. Is that a through train~
A. A through train. There was a freight train
page 159 ~ that left the south end of ~1: tower at 6:55, and a
local passenger train out of Fredericksburg was
notified to be on the lookout, to see if it could see anything of
him.
Q. \Vho notified this local f
A. I did.
Q. Is that known as the Accommodationf
A. Yes, sir.
Q. What time is that due at Penola.~
A. It was due at Penola somewhere around-it leaves
Fredericksburg at 5 :55 and is ·due at J{N about 6:34; I think
it was six minutes late leaving Fredericksburg that· morning on account of trouble with a freight train, and that
claimed my attention, and I think it was around six minutes
late when it passed l{N tower, 'vhich would make it about
6:40, and he was due at Penola around 7 o'clock.
Q. And you say the conductor of that train was notified to
look out along the road for this missing man?
A. Yes.
Q. Vvas any report made to you of the finding of Mr. Kercher?
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.A. No; I left the office a.t eight o'clock.
Q. :.Mr. ~iountjoy, you are sufficiently familiar with the rules
tQf the company to know 'wl1at are the duties of a section master, or employee of the railroad, finding a passenger or other
person on its road in an injured conditiont
A. When any unusual condition occurs it is the duty of the
section master to report to his supervisor, the enpage 160 ~ gineer, of maintenance of way, chief engineer and
tl1.e superintendent.
Q. Whose duty is it to do that1
A. The section master's, especially a11y -unusual circumstance due to track conditions, or any passenger being injured.
Q. This was not reported to you-you had gone off duty at
eight o 'clock1
A. .....1\.t eight o'clock, yes.
Q. Did you know from what point you received this mes.sage~

A. From Quantico.

CROSS

EXA~IINATION.

By ~Ir. Grimes :
Q. vVhere is that message 1
A. It is in the records here of this case.
Q. You have it here~
A. YoJl had it in your hand this morning.
Q. Oh, I mean the one you received~
A. The one I received, tl1at is with the record.
Q. You did not receive this-it was transcribed?
A. Oh, yes, it was sent by telegraph and transcribed at the
R-ichmond office.
Q. And where is that message1
·Q. And where ·is tha.t nwssage?
A. That is in the files.
Mr. Grimes (to ~ir. Butzner): liave you got that'
Mr. Butzner: I think probably I have.
page 161 } 1\ir. Grimes: I wish you "'"ould look. I think ·
that would be about the best evidence there.
Q. Where were you when you received it, in the dispatcher's office1
.
A. At Richmond, yes.
Q. Then h1 about ten minutes yonr attention was called to
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this message, or you received it about that time, ten minutes
after sixf
A. Yes, something like ti1a t, I presume. The operator was
in the next office and sent it in to me.
Q. And immediately upon receipt of this message you telephoned out to the .different section masters between . 'vhat
points~

A. Between Fredericksburg and Richmond.
Q. I wish you :would give us, to the very best of yoti.r recollection, the exact language that you used in that message that
you sent out by telephone f
A. Practically the same. as this message here: To all Section ]\{asters; there is a man reported missing from train 7~
between Richmond and Fredericksburg, and for them to cover
their different sections and see if this man could be found
at any place.
Q. In other 'vords, you gave almost the identical words used
in this message. Did you read this message T
A. Yes.
Q. It was the reading of the message that Captain Cates
sent and you received 1
page 162 ~ A. ·yes.
Q. And you read that message to them and gave
them no further instructions¥
A. I gave instructionsQ. You just read this message?
A. -to the section masters to cover their sections and see
if this man could be found.
Q. This message is that ''Pullman porter of car Ascalon
A 111, reports a man passenger missing from train leaving
Richmond; reported to me after leaving Fredericksburg. I
found Yestjbule door on west side open 'vhen I 'vent to rear
of train between R.X and 1\IA. B. Cates''. You read that
messag-e to a.}l of them?
A. Yes, and advised them to cover their sections immediately and see if any trace could be found.
Q. And that is all you did do Y
A. Of course,. there 'vas nothing else I could do. As soon
as they report to us any unusual occurrence, like a man be-·
ing hurt or anything of the kind, we instruct them. We could
not arrange for l1ospital in advance; we would not know what
've were arranging for.
Q. There is no general order, and yon had no special orders or instructions, or general instructions given to these
men as to what to do in an emergency like that.
.A. \\Tell, of course, in a case of emergency it is understood
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· . that they will take him to the first doctor and adpage -163 ~ vise us, and of course we instruct them further.
Q. 'fhey advise you ~
A. Yes..
Q. But you didn't get any such advice, and therefore didn't
give them further instructions.
A. I did not get it because it came after I left duty.
Q. The recovery of the man then, as I understand it, had
uot been reported to you at 8 o'clock¥
. A. No, sir.
Q. It would have been their duty to have reported to you
as soon as he 'vas found?
A. From the :first telegraph station; tl1ere is no one at duty
at those intermediate stations until 8 A. M.
Q. Could they not have called back by telephone 7
A. Not unless the station was open. The station is no supposed to be open until 8 o'clock, but the agent lives adjacent to the section master. It was not necessary, however,
because they got him to Penola after the agent went on duty.
Q. It would be his duty to report to you as soon as he
could1
·
A. Yes.
Q. The section master would report backA .. To me.
Q. -to you, and he could report back by the same means
you could communicate with him 1
..
A. Yes.
page 164 ~ Q. That is true, is it not?
A. Yes.
Q. When 1\lr. Skinner recovered this man, or rescued him,
l1e could have reported back over the telephone to you?
:1\... lie does not report to me but to the operator; you see
they have a private line 'phone from these towers, communicating with abo~1t three section masters.
Q. And the operator then "yould report back finally to the
superintendent, or to your office~
A. Yes.
·
Q. And it is their dnty to do that right awayf
A. Yes.
Q. You had received no such message at eight o'clock when
you left there 1
A. No, sir.
Q. And you don't know how soon after that, of course, it
"·as received 1
·
. A. It states on tlie message that it was received at 8:55the message from the section master.
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Q. Have you got that Y
A. Yes, sir.
~Ir. Butzuer: I do not think I have the original, but M.r.
Williams, the General Counsel for the company, sent me a
a copy of it.

Q. That is when the message was received by your office,
at 8:551
page 165 ~ .A.. Well, that is no sign that the information
·was not received sooner.
The agent reported
to the superintendent by telephone, and this is a confirmation of it.
Q. It is a fac.t that the message you received there is marked
as having been recehred at 8:55 f
A. Yes.
Q. You ·do not know where that message is now f
Mr. Butzner: I have what purports to be a copy, sent to
me by the General Counsel, and it is marked "Copy".
Mr. Grimes : Of course, I have no right to inspect your
copy, unless you want me to. I would like to see the original.
l\ir. Butzner: I was looking to see if I had it.
·~

Q. You say that would not indicate the time the section
foreman sent it?
A. Here is the idea: the agent, 1\Ir. Doswell, when l\1r.
Skinner advised him of it, he \Vould call us up and tell us,
and this message would be sent to confirm his conversation
and sho\v that l\Ir. Skinner had made report of his finding.
Q. How did Skinner report., by telegram or telephone~
A. He did not report to me, at.· all-other than the message
I saw.
Q. "\Vhat was that messag·e you saw~
A. That he had found the man near 30 Mile Post, I believe~
about half a mile south of Coleman's mill.
Q. But tl1ere would not be much delay in transpage 166 ~ mitting· a message like that?
A. No. Yon see, the operator docs not l1andle
the proposition, at all, other than just transcribe his copy
and turn it over to the Superintendent, or whoever might be
on duty, for attention.
·. 1\tir. Grimes: "\Vell, if you have not got those messages I
believe that is all.

---------- - - - - - - -
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Mr. Butzner: I don't seem to have them.
Mr. Grimes: Well, this witness will be here for some littl~
time, and if you fu1d them later on I may want to ask him
something else.
(Witness l1ere stood aside.)

D. D. DAVIS,
_
another witness sworn on behalf of the defendant, testified as follows :
page 167 }

DIRECT EXAl\IINATION.

By Mr. Beale:
Q. ~Ir. Davis, 'vhere do you live¥
A. Milford.
Q. Where is Milford1
A. Two miles and a half from here on tl1e R. F. & P ..
Q. What is your occupation1
A. TelegTaph operator.
Q. For whom?
A. R. F. & P. Railroad.
Q. At what point do you operate~
A. It used to be called RX Tower-RX Block Station.
Q. Same as Rixey?
·A. Well, it is three-quarters of a mile from Rixey.
Q. How long l1ave you been employed by the Company7
A. Twenty-four years.
Q. Were you on duty the night of :Nlarch 7th, 1924?
A. Yes.
Q. Where?
A. At R.X Block Station.
Q. At what time?
page 168 } A. Twelve o'clock midnight to eight A. M.
Q. Did you receive a message with reference to
a male passenger being missing from train No. 74?
A. Yes.
Q. Who did you get the information from?
A. I got it from the train dispatcher, Mr. Mountjoy.
Q. What did you do ?
A. I immediately rang the section masters at Penola, ~Iii
ford and Rixey, and notified them to look their sections over
for the missing man.
·
Q. Do you know at what hour or 'vhat time you received
this message?

,··--

~
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A. I don't know exactly the time; aU our records have
been destroyed, but it was between six and six thirty; I
would say along probably about 6.:15 ..
Q. How were the records destroyed 7
A. Well, the day operator usually bundles them up a.nd!
keeps them for a year, and then destroys them. That is at
that time. I think now they have to be kept for two years ..
Q. But at that time they were kept for one year¥
A. One year.
Q.. And you promptly on receipt of this message from Mr~
Mountjoy, the train dispatcher, called those three section'
mastersf
A. I called tJ1e three section masters- right then; it was not ·
five minutes before I had all of them.
Q. And yon told thempage 169 ~ A. To go over their sections to see if they could!
:find the man missing from train 74.
CROSS EXAMINATION..

By Mr. Grimes:
Q. Of co·urse, you know nothing personally about how the
man was missing, or what care and attention he received, or
how he came to be missing?
A. No, sir, I just notified these section masters to look for
the missing man. That is all I know.
Q. That ls all you knew about itf
A. Yes.
Q. And the message you delivered to these section masters
was the same that Mr. l\fountjoy delivered to you Y
A. Same thfng, yes.

~(Witness here stood aside.)
page 170}

A.M. HANCH,
another witness sworn on behalf of
testified as follows:

defendant~

DIRECT EXAMINATION..
:By Mr. Butzner:
Q. What is your position ?
A. General foreman, Pullman Company.
Q. What duties do you have?
A. Take charge .of all the electrical and meehanieal work
on the cars at Washington, D. C.
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Q. Were you requested to examine the coaches in train
No. 74 on J\IIarch 7th, 1924?
A. As far as I can recollect I was called up by the District
Office and told to examine the three coaches cut off at Washington-three Pullman cars, rather-for defects; on account
of a missing passenger.
Q. Do you remember what coaches they weref
A. No, I don't recall the names. There was the '' Pluro '',
.and I believe the '' Chenung' '.
Q. You remember those two?
A. Yes. There were three there.
Q. Did you examine the doors and platforms~
A. Examined all vestibule doors and trap-doors.
Q. Will you tell the condition you found them in Y
A. All the vestibule doors and trap doors were
page 171 } found in good condition. Each vestibule door
was secured by two latches, a lower and an upp~r
latch; the lower latch is about 36 inches from the trap, and
the upper about 69 inches from the trap; and in order to
make a thorough investigation I closed the door, _got hold
of the lower latch and saw that the upper. latch was securely
fastened, and then tried· the reverse by opening the upper
·latch and seeing if the lower latch was securely fastened. It
requires two hands to open a vestibule door.
Q. Two hands at the same time 7
A. Yes, sir, you can not unlock it with one hand ..
Q. Did you find anything wrong with any of them¥
A. No, sir.
Q. They were in working condition 1
A. In good working condition; the doors closed freely.
Mr. Willis: If Your Honor please, this witness has not been:
connected with the car that Mr. Kercher was on; he has not
testified that he examined that car, at all.
The Court: I understood him to say that he ·was called up
and asked to go down and examine the cars-two of the cars
he named, the other one he did not.
Mr. Butzner: These cars were cut out at Washington; he
examined those.
Mr. Grimes: He didn't say·who the missing man was, and
when it was he was down there.
Mr. Butzner: If you gentlemen will just listen
page 172 } to the questions : I asked him if he was requested
to examine these cars on the morning 6f March 7,
1924, and he said he had been so requested.

r
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Witness: I got a message from our chief clerk. at t11e District Office, who had been notified by our station agent, ~ir.
Greenhow, in connection with this affair.
Q. You did not know anything about who it was that was
missing?
A. No, sir.

CROSS

EXA~iiNATION.

By ~ir. Grimes : I move to exclude all the testimony of this
witness, as he bas not testified that he examined the car on
'vhich the deceased was a passenger, nor the one next to it,
or the door of the car which the conductor mentioned as having been open:
The Court: He mentioned the names of the two cars. It is
for the jury to determine.
Mr. Grimes: l-Ie mentioned the "Pluro" and the "Chemung''.
Witness: Those are the two cars I remember.
Q. Did you examine the St. Regis T
A. I can not say, I do not recall.
Q. Did you examine the Ascalon T
A. I do not recollect. I do not think so.

:Nir. Willis: Those cars he mentioned are not shown to have
been in proximity to the car 1\{r. l{ercher was a passenger on,
or of the car the door to which ·was open.
·
page 173

~

By Mr. Grimes:
Q. \Vhat time did you make this examination 1
A. I{ I recollect it was about eight o'clock, or a little after
eight.
Q. Who directed you to do itt
A. The Chief Clerk, Mr. Thomas, of the District Office in
Union Station.
Q. What company?
A. Pullman Company.
RE-DIRECT EXAlVIINATION.
By :Wir. Butzncr:
Q. Were those coaches you examined cut out of that train?
A. Yes, sir, cut out of 74.
Q. What became of the balance of them?
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·A. Went to New York.

(Witness llere stood aside.}
page 174}

DAVE O'KEEFE,
:another witness sworn on behalf of
testified as follows :

defendan~

DIR.ECT EX.A}JIINATION..

By Mr. Butzner!
Q. 1'lr. O'l{eefe, where do you live'
A. Jersey City, _New Jersey.
Q. Where do you work 7
A. Sunnyside, Long Island.
Q. What is your business!
A. Head Mechanic, Pullmru1 Palace Car Company, New
York City.
Q. Holding that position what are your duties?
A. Well, to take care of the mechanics ; I am Foreman of
Mechanics and look after things, and sometimes get an order
to go out and examine ·a car, stepping boxes or stepladders,
or steps and doors, or something like that, and either I or
one of the mechanics that I send out goes out and makes the
examination.
Q. You are head of that de_pa.rtment 1
A. Yes, sir.
Q. How long have you occupied that position?
A. Working for the Company~
Q. Yes.
A. I have worked for the company lwenty-six years,
Q. And you are still working for it'
page 175 } A.. Yes, sir.
Q. Did you receive any request to examine any
of the coacher tl1a t came from the south on train No. 74,
passing throug·h this section on :!\larch 7th, 1924?
A. Yes, I did.
Q. Tell the jury now what request was made Y
A. I could not say just exactly what time of the day it 'vas,
but I think it was in the afternoon sometime of March 7th.
1\{r. Emery, my foreman, called me into the office and told me
to go out and examine the cars ''Hurdwar'', ''St. Regis'',
"Ascalon", "Council Bluff" and "Riderhood'', which I did,
and I found the trap-doors, an vestibule doors and all catches
in perfect working order and in A 1 condition. I could not
find anything wrong 'vith any of the cars or any of the

'
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catches. · They were pretty good cars. Th·e ''St. Regis'' was:
a new car, ju~t about three years built, and all the rest of
the cars were in perfect condition. I found no- defect of any
kind.
Q. I believe you mentioned in your list the "Ascalon" and
the "St. Regis"f
A. Yes, sir-the "Hurdwar", "R.iderhood'', "St. Regis'\
'' Ascalon'' and ''Council Bhlif'' "\ teTe the five cars I exam1

ined~

CROSS EXAMINATION.

Bv Mr. Grimes:
·Q. Then you would say, from your examination of these

doors, that if one had been found open that mornpage 176 ~ ing while the train "ras en ;route, that it had either
been left open or somebody had opened it?
A. From tl1e condition I found the cars in that I examined,.
when the train reached New York, the doors wou~d have had
to be opened by somebody. The coaches were in perfect
working order, in every way.
.
Q. How· were those car doors operated~ all the same way,.
on all those cars you examined?
A. All of them are operated the same way; each has a top
and a bottom catch; of course, one side is left~hand, and the
other side right-band.
Q. IIow do you work those catches t1 .get them open?
A. Just get hold of the bottom one here, and the top one
'there, and open with both hands.
.
Q. You have got to use both hands at the same time 1
A. Yes, sir.
Q. Does it take very much of a pull to open them?
A. Yes, sir, you can't open them very easy; you l1ave got
to use some force to open them.
Q. What 'vould you say about the ability of 'an old man
seventy-nine years of age, with a cane in one hand, being able
to open one of those doors Y
A. I don't know what he would be able to do; I don't know
his condition or anything else.
.
Q. I say he has a cane in one hand-he is an old man?
A. I don't know; I never saw the man, and
page 177 ~ don't know what he could do.
Q. I am not talking about any particular man f
A. I am not going to say what he could do; I don't kno,v.
Q. It takes both bands, thought
A. Yes, sir, takes both hands.
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And a good deal of strength¥
That's all right, but an old manIt takes strength, you have already said~
Yes.
Q. And it takes both hands ~
A. Yes.
Q. Which one of these latches pulled the harder, the upper
()r the lower one Y
A. They both ·worked about the same.
Q. And then the door when it is opened t
A. It hooks back on a catch.
Q. Is it difficult to open after you get these latches released,
I mean to swing back Y
A. And the door close f
Q. Yes.
.
· A. If it was not properly caught it would swing back.
Q. If it was not properly caught when it was opened, it
·would swing back, but I saw after you loosen the catches and
a person pulls it open, is it hard to pull it back. Does it take
some strength f
A. After you have the door open once, no, sir;
page 178 ~ there are three hinges on the door, and the hinges
are oiled and everything else to keep them from
sticking.
Q. How is tl1e platform opened?
A. You open the vestibule door and hook it back, and then
open up the trap door.
Q. How do you open the trap door!
A. Some of tlH~m have a catch on them and you open it with
your foot, and some you open \vith your hand.
Q. How did the doors open on the '' Ascalon'' and ''St.
R.egis'' ~
A. I just could not remember whether it was a foot opener
or side opener; I don't exactly remember.
Q. You made an examination of those cars just because it
'\Vas reported that a passenger was missing! You made a
.
·
special examination f .
A. They didu 't say what it was, but just told me to go out
:and examine all trap doors and vestibule doors. They didn't
tell m~ a passenger was hurt, or anyone _hurt.
Q. Didn't you make a memorandum of it Y
.A. I made a memorandum of \Vhat I found wrong with
them, of course.
Q. Of what you found wrong with them Y
.A. I mean if I had found anything wrong, or they were in

,.

-
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A 1 condition, I made a statement to that effect, and named
the five cars.
Q. Who was your bossY
A. 1\fr. Emory.
Q. Is he here f
page 179 f A. No, sir.
Q. Where is that memorandum T
A .. I have got one statement myself, and our superintendent has got one, and one is filed in New Y ark..
Q. You have one here with you~
·
A. Yes.
Q. Which you made at that time?
A. That is the statement I made at that time.
Q. To whom did you make this statement~
A. To a stenographer.
Q. What is the hour there f
A. I don't know 'vhat hour it 'vas, whether it was late in
the afternoon or early in the . afternoon.
Mr. Butzner: Suppose yon read it.
Mr. Grimes: It is just stated here that he tuspect~til all the
cars and found them in A 1 condition.
Mr. Butzner: Suppose you read it.
Mr. Grimes: All right. "I inspected all trap door catches
and vestibule catches today -on the following cars: "Ridgewood", "Hardwar", "Sr. R.egis", "Ascalon" and "Council Bluff~.', and found them all 0. K. in A 1 condition".
(signed) "Dave O'Keefe". Of course, that is not admissible
in evidence, because it is an opinion and not· a statement of
facts.
Mr. Butzner: Didn't you call for it!
page 180 ~ Mr. Grimes: No, I didn't call for it; I said I
'vould like to see it.
Mr. Butzner: Yon c~.lled for it and he gave it to you.
The Court: The witness can use it to refresh his memory;
and besides, he is an expert in his work and he told you that
in his every car was in first class condition.
Mr. Grimes: But. your Honor will remember I did not ask
him for it.
The Court: You said you would be g-lad to see it.
Mr. Grimes: Yes; and I read it to the jury.
The Court: All right.
Mr. Butzner: And it is in evidence, I assume.
Mr. Grimes : We do not offer it.
Mr. Butzner: We do.
Mr. Grimes: We object to that, because it is a mere state-·

-----------------------------------~
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ment of opinion; the witness may be an expert, but he has
got to state facts.
Mr. Butzner: Do you object to the introduction of the paperY
.
Mr. Grimes: Yes, because it is not proper evidence.
The Co.urt: The paper is introduced for the particula_r pur-.
pose of refreshing the witness's memory; it is all right.
Mr. Grimes: We except.
page 181

~

By Mr. Grimes :
Q. Did you open and close these doors themselves when you made tlie test?
A. Yes, sir, I did, because if I did not I would not have
signed this paper. The mau who makes an inspection of a
car signs his name to the statement.
Q. And you know that it took both hands to open those
doors, because you tried it'
·
A. I think I ought to know it; I have worked for the Com.pany long enough to know ho'v those doors operate.
·

RE-DIRECT EXAMINATION.

By 1\Ir.

Bntz~er:

Q. How often are these Pnllman cars

inspected~

A. Every time ·a train comes into the yard; when a train is
made up the cars are inspected by mechanic and his helper,
and electrician and his helper.
Q. And after they are inspected they are put over Into the
inspected lot?
A. Yes, they are made up. The mechanic goes there and
makes an inspection and if he finds anything wrong about
a car he puts it on his inspection report; and then an inspector goes there to look for broken windows and catches and
whatever he finds he makes a report of, and the repairs are
made.
Q. As I understand you, those coaches are inspected before
the train is made up 1
A. The morning the train comes in they are inpage 182 } spected for flat wheels, loose bolts, or any de. fects, for safety purposes. That is our business, to make these inspections all the time and make any
necessary repairs.

a
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RE-CROSS EXAMINATION.
By Mr. Grimes:
Q. After you pull these catches, or latches, or whatever
you call them, down from the top in order to open the door,
is there any way for it to catch, and hold that catch down,
or does it work automatically?
A. No, sir, every one of them, every catch on a Pullman
car, is a spring catch.
Q. And if you open them you have to hold them open until
you get the door open and latched back?
·
A. When you open your latches, all you have to do is to
swing the door back, and the· bottom latch catches and holds
it.
.
Q. You misunderstand me; you have got to bold those
latches openA. No, you don't have to hold the catches open; you can
shove the door back in place.
Q. Suppose you pull down that top latch and let go, it
swings back into place.
A. You don't pull them do·wn.
Q. I-I ow do you do it~
A. Open them, the same as you would open a door there.
Q. The top and the bottom 1
page 183 .~ A. Yes, sir.
1\fr. Butzner: With the knob?
vVitness: Yes, sir.

Q. How far apart are those turning knobs?
A. Well, I should judge something around tl1irty inches
apart, not quite, but something like that.
Q. But if you let go of the knob it springs back and catches f
A.. She 'vorks with a spring, and the spring catches.
Q. A11d they must both be open at the same time-the
upper and the lowerf
A. Yes, you have got to open both at the same time.
Q. Yon pull it back, and then if you let go of the door without latching it back there it will s'ving back shut, will it?
A. Oh, sure, you can't open the door half-way, because if
it got a little jar it 'vould swing closed itself.
(-Witness here stood aside.)
Testimony here ends.
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Done this the 31st day of December, 1926, and within sixty
days after the final order and judgment herein complained
of was entered.

FREDERICK W. COLEMAN, (Seal)
Judge of the Circuit Court of Caroline
·
County, Virginia.
A Copy-Teste:

FREDERICK W. COLEMAN, Judge.
A Copy-Teste:

E. S. COGHILL, Clerk,
page 57 } Order entered December 31st, 1927.
In the Circuit Court of Carolina County, Virginia.

ORDER.

J. C01hv-ay Chichester, Administrator of Henry Kercher, deceased,
vs.
Richmond, Fredericksburg and Potomac Railroad Company.
This day came as well the plaintiff, as the defendant, by its
attorneys, and the Plaintiff tendered his bills of exceptions
nembcred, respectively, 1, 2 and 3, and it appearing to the
Court that legal and seasonable notice has been given to
counsel for the defendant, the court doth sign and seal said
hills of exceptions and direct and order that they be en-·
rolled as a part of the record in this case.
I, E. S. Coghill, Clerk of the Circuit Court of Caroline
County, Virginia, do hereby certify that the foregoing is a
true transcript of the record in the foregoing styled suite, in
'vhich J. Conway Chichester, Sergeant of the City of Fredericksburg, Virginia, Administrator with the will annexed of
Henry J(ercher, Sr., deceased, annexed, of all and singular
the goods and chattels, rights and credits, which were of
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Henry Kercher, Sr., deceased, at the time of his death, is
the Plaintiff, and Richmond, Fredericksburg, and Potomac
Railroad Company, a corporation, doing business in the State
of Virginia, is defendant, and that the attached Bills of Exception~ Nos. 1, 2 and 3 are true copies of the bills of exceptim.l filed in said suite . .And I further certify that the Defandant had due notice of the intention of the Plaintiff to apply
for said transcript.
Given under my hand this the 12th day of February, 1927.

E. S. COGHILL, Clerk.
Fee for copy $33.50.
· A Copy-Teste:
H. STEWART JONES, C. C.

,_..----
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