<fyf

l

1-./2/-J::L1831

IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

JAMES PINKNEY HISE .......................... . Appellant
vs.

J. S. GRASTY, Trustee .......................... .".... AppeUee

From the Circuit Court of Augusta County
Rule of the Supreme Court of ,Appeals w-ith Respect to How- Briefs of
Counsel Shall" Be Printed

"The Briefs shall be printed in type not less in size than small
pica and shall be nine inches in length and six inches in width~ so as to
conform in dimensions to·the printed :records along with which they are
to be bound, in accordance with Act of Assembly approved March 16.
1903; and the Clerks of this Court are directed not to receive or file
a Brief not conforming in all ~espects to the aforementioned requirements."
The foregoing is printed in small pica type for the information of
Counsel.

HAMPTON H. W A YT,

Clerk.
TB1;

McCl.aa:;; Co .. L'<c.. PJUNTEas. ST.o.CNTOl<. V J..
'

I

-

IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON
1*

*JAMES PINCKNEY HISE ................. . Appellant
vs.
J. S. GRASTY, Trustee ....................... . Appellee

To the Honorable Justices of the Supreme Court of Appeals of
Virginia:
Your Petitioner, James Pinckney Rise, respectfully represents
that he is aggrieved by a certain final decree of the Circuit Court of
Augusta County, rendered on December 2, 1931, by which the Court
detennined and decided that the proceeds of two certain patents issued
by the United States Patent Office to your Petitioner did not belong
to your Petitioner, but did belong to his father, John P. Hise. A duly
certified transcript of the record of the cause in which said decree was
entered accompanies this petition.
I

STATEMENT OF FACTS
In order to avoid confusion arising from the identity of their
initials, your Petitioner will be hereinafter referred to as Pinckney
Hise and his father as John Hise.
On May 19, 1928, and on February 28, 1929, Petitioner
2*
*made application to the United States Patent Office for the
issuance of two patents covering an improvement in wire bedsprings. After the applications \1\'ere filed, Petitioner assigned the invention in a corporation formed by Mr. B. M. Weller and others, the
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assignments. being made by a written contract which will be found in
the record, and the patents were subsequently issued to said company.
The patents themselves appear in the record.
Petitioner received under his contract with Weller and others
certain money with which he purchased and had conveyed to himself
certain parcels of land in Augusta County.
On February 17, 1930, one W. D. Snyder, who had recovered a
judgment against John Hise on January 3, 1930, filed his bill in the
Circuit Court of Augusta County alleging that John Hise was in truth
and fact the inventor of the bed-spring improvements and that he had
sold the same to B. M. Weller and his associates for the sum of Five
Thousand Dollars ($5,000.00) and certain stock in a corporation to
be formed for the purpose of manufacturing the bed-springs; and the
hill charged that John Hise was the real owner of the real estate purchased by Petitioner and that the said John Hise had put the title to
said real estate in the name of Petitioner for the purpose of defrauding his creditors.
Later on, it having been discovered by him that the patents had
been applied for by Petitioner and not by John Rise, the said Snyder
filed an amended and supplemental bill in which he averred
3*
"that the brains and ingenuity of J. P. Hise (John *1-Iise)
was responsible for the aforementioned patents and that the
proceeds of the sale thereof has by various manipulations been worked
into the hands of James P. Hise, Jr., (Petitioner) with the intent of
both he and his father to defeat the creditors of J. P. Rise (John
I-Iise) from the collection of their just debts." And the prayer of the
hill was that the property purchased by Petitioner be declared to be
held by him as Trustee for the benefit of his father, John Rise, and
subjected to the debt of $875.00 claimed by the plaintiff against John
His·e.
An answer was filed by Petitioner and John Rise denying that
the invention was the idea of John Hise and denying the right of complainant to subject the property of Petitioner to the payment of the
debts of John Rise.
On June 25, 1930, John Hise having in the meantime been adjudged a bankrupt, J. S. Grasty, Trustee, was by decree made party
plaintiff to the suit in the room and stead of 'vV. D. Snyder and the suit
was thereafter proceeded with in his name.
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On August 14, 1930, J. S. Grasty, Trustee, filed his amended bill
which was in substance the same amended bill filed by Snyder.
Evidence on both sides was taken and the decree herein complained of was entered.
It appeared from the evidence that John Rise had been for many
years engaged in selling in Highland County and adjoining territory bed-springs of his own manufacture which he peddled
4*
*from house to house. It further appeared that Petitioner
had for several years been working with his father and helping
hin1 in the manufacture and sale of the bed-springs. It was undisputed
_that Petitioner ha~ paid the cost of filing the application for the patents and also undisputed, as the patents themselves showed the fact,
that he was the applicant for the patents and that they were issued
on his application to his assignee.
The evidence of complainant, which consisted largely of declarations of John Hise, was to the effect that John Rise had said that he
was getting a new patent on bed-springs; that the invention was his
idea; and that he said he was not going to cover it by a patent in his
own name for fear his creditors would subject it. This evidence was
for the purpose of establishing the claim of complainant that the original conception was that of John Hise and not of Petitioner. Complainant also introduced evidence to show that John Hise had been
looking after the property bought by Petitioner and had also, under a
Power of Attorner from Petitioner, drawn .checks on the bank accounts in which Petitioner had deposited money. It further appeared
in the evidence that John Hise had signed an addendum at the foot of
the contract between Petitioner and B. M. Weller and others, in which
it was recited that the interest of John Hise, if any, was also to pass
to Weller and his associates. Upon the evidence adduced to show these
facts, the complainant relied to establish his claim that the
5*
invention was as he claimed due "to the brains and *ingenuity"
of John Hise and that the taking of the patent in the name of
the Petitioner was a fraud upon the creditors of John Hise which
entitled them to have the property purchased by the Petitioner with
the proceeds of the sale of the patent declared to be held by him as
Trustee of John Hise.
Petitioner, on the other hand, showed by the evidence adduced by
hi1n that he himself had originated the idea which was carried into
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the patent; that the entire cost of procuring the patent was borne by
him; that the property purchased with the proceeds was his property
and that he was simply allowing his father to live upon it as he was
utterly without means of his own. He further showed by lVIr. B. M.
\Veller, a witness called by complainant, that the reason for having
John I-Iise sign the addendum at the foot of the contract was because
the company, as ~1r. Weller said, "Thought we ought to have some
protection in case there were additional improvements made on the
springs; that we should have the benefit of them." lVIr. vVeller also
stated that at the time the addendum was signed lVIr. Frank B. !(enneely, who was the legal adviser of Petitioner, stat~d that John Hise
had no interest in the patent, but that it would make no difference if
he signed it as the company requested. ~1r. l(ennedy testified to the
same thing and also testified that a further reason for having John
Hise sign the addendum was to clear up a confusion resulting from
the fact that Petitioner and his father had exactly the same
6*
initials. Mr. \Veller in *his testimony stated that he and his
associates knew and understood from the beginning that the
patents belonged to Petitioner and that everything that John Hise did
in connection with the business matters was done by him for Petitioner.
Petitioner developed upon cross-examination of the witness in
Highland County introduced by complainant, and whose testimony
was relied upon by him .to show that John Hise had really conceived
the idea for the patent, the fact that he had made the idea public
property by explaining it to any one and every one to whom he talked.
J\. P. Gum, one of complainant's witnesses, said that John Hise explained to him the improvement on the bed-springs in detail; that he
had been talking about it for a long time; and that the whole proposition was public property and that anybody could have gotten a patent
on it.
The lower court held in a \Vritten opinion that John Rise, and
not Petitioner, had originated the idea and that the patent application
was made by Petitioner under a fraudulent and collusive agreemr,;t
with John I-Iise to keep the creditors of John Hise from subjecting the
patent, or its proceeds, and entered a decree to that effect which is
the decree from which this appeal is sought.
The position taken by counsel for Petitioner in the lower court
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was that, even if it were conceded that John Hise had originated the
idea and for the purpose of defrauding his creditors had given it to
Petitioner and allowed Petitioner to cover it by a patent, this
7*
would not give the creditors of John *Hise any rights in the
proceeds of the patent or the property purchased with such proceeds for the reason that a mere idea is in no sense property and could
not be the subject of a fraudulent conveyance or regarded as constituting consideration for the creation of a resulting or constructive
trust. Counsel for Petitioner took the position that, even if John Rise
had proclaimed from the house-top that he had a valuable idea which
could be made the basis of a patent, but that he did not intend to let
his creditors have the benefit of it, he could give it to whom he pleased
and the person to whom he gave it could obtain a patent upon it which
no creditor of John Hise could touch. \tVith the decision in the case of
Stein 'Vs. J1 orris, 120 .Va. 390, fully sustaining the proposition that
there is no property right in an idea or thought, the lower court was
constrained to hoid, as stated in its opinion: "If John P. Rise originated the idea above mentioned and gave it over to his son in an unconditional and absolute right, I do not think that the creditors of
John P. Rise could have any right to complain, even though the said
James P. Hise (Petitioner) afterwards had it patented and acquired a
considerable or great amount of money therefrom."
The lower court then went on to say (and this constitutes the
basis of its decision) that it did not think that John Rise ever gave
over the idea to Petitioner or abandoned it to the public, but that he
had retained ownership of the idea and had the patent taken out in
the name of Petitioner for the purpose of keeping off his creditors;
and the lower court, following out this view, held that there
8*
must have been a secret under*standing between Petitioner
and John Rise that the proceeds of the patent should remain
the property of John Hise. It is submitted that this curious method
of hurdling an insuperable difficulty and arriving indirectly at the
very result which the court admits could not be· directly arrived at
cannot be sustained upon either reason or authority, nor is there any
basis in the evidence for the facts assumed by the Court.
Before proceeding to analyze the conclusion of the lower court
and the grounds upon which it is rested, it will be helpful to consider
certain well established principles of law.
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In Stein vs. J.l!Iorris, 120 Va. 390, this Court, reviewing numerous
decisions, fully considered the question as to whether an idea is property in any sense and expressly held t~at it was not for the reason
that:
"It lacks that dominion, that capability· of being applied by its originator to its own use, which is the essential
characteristic of property."
.And further, quoting from the leading case of Haski'ns ·vs. Ryan:
"Now, it has never, in the absence of contract or statute, been held, so far as I am aware, that mere ideas are
capable of legal ownership and protection."
In Beecher ~~s. Contours Laboratories, Inc., 29 Fred. Rep. (2nd
Series) 31-49, it is said:

9*

"In the case at bar the plaintiff in the state suit charged that the defendant got from him the ideas which were
embodied in the patent. This fact, if true, would mean that
the patent issued to defendant was *null and void. Kennedy v. Haselton, 128 U. S. 667, 95 Ct. 202, 32 L. Ed. 576.
Merely to get an idea from another is not a tort; the inventor may have freely communicated it. In that event, the
inventor has no recourse, except to an interference in the
Patent Office, if the borrower files an application for a patent embodying his idea. But the idea may have been obtained under circumstances which forbid the borrower
to make use of it for his own benefit. The complaint in the
state suit alleged, and the Court found, that Becher had
agreed to keep secret and confidential such infom1ation as
Oppenheimer gave him concerning his massaging instrument. and that, in violation of this agreement and of the
confidential relationship between the parties, Becher embodied this information in his application for a patent."
In Afa.rsh

'l.JS.

Nicholls, Shepard & Co., 128 U. S., 605:
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"The patent is the evidence of his exclusive right to
the use of the invention; it therefore may be said to create
a property interest in that invention. Until the patent is
issued there is no property right in it, that is, no such right
as the inventor can enforce. Until then there is no power
over its use, which is one of the elen1ents of a right of property in anything capable of ownership."

ln 14 Am. & Eng. Enc. of Law (2nd Edition), at page 255, it
is said:
"The third requisite of a fraudulent conveyance is that
the subject-matter of it should be something out of which
the creditor could otherwise have realized all or a portion of
his claim. The law takes no cognizance of fraudulent practices that injure no one, and so, no matter how covinous the
intent, unless the thing upon which it operates be something
which the law would appropriate to the payment of the debt,
the conveyance cannot be fraudulent. A deed cannot be
fraudulent against creditors who are not injured by its execution and who would not be benefited if it were declared
void."
10*
*In Michie's New Digest, Vol. 6, page 257, citing all of
the Virginia and West Virginia cases, the following well-settled rule
ts established :
"It is well settled that where statute enactments do not
interfere, a judgment creditor can acquire no better right to
the estate of a debtor than the debtor himself has when the
judgment is recovered * * * and a court of equity will limit
the lien of the judgment to the actual interest which the
debtor has in the estate. The creditor is in no sense treated
as a purchaser."

\V e will now proceed to examine the conclusion of the lower
court. This conclusion which was carried into the decree was that the
real estate purchased by Petitioner and held by him in his own name
is subject to a parol trust in favor of John Rise which his creditors
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can subject to the lien of their judgments. The Court, as will appear
from its opinion, after admitting that the contribution of John Hisc
to the enterprise of a mere idea was in no sense a contribution of
property, goes on to hold that John Hise never parted with the idea
at all, but simply let Petitioner use it for the purpose of obtaining a
patent, with the understanding and agreement that Petitioner was to
hold the patent, or its proceeds, for John Hise, with the result that the
real estate of Petitioner is now impressed with a trust in favor of John
Hise. By this process of reasoning, nothing is converted into something; the strean1 here rises far above its source; the contribution of
the idea by John I-!ise, although such idea not being property was
valueless in the eyes of the law, has become converted by reason
11 * of the covinous in-*tent of John Hise into an estate for his
creditors; although John Hise himself, having paid no consideration for either the patent or the property purchased with its proceeds, could not enforce any claim against or impress any trust upon
the property, his creditors can.
In addition to the above curious results, the argument of the
lower court overlooks the elementary and well-settled principle that a
resulting or constructive trust can only arise where consideration (and
it must be a valuable consideration) has been paid or furnished by the
alleged cestui que trust.
Suppose there were no creditors of John 1-Iise and that John Hise
himself were here asserting the claim which these creditors are asserting. Would it not be a complete answer to his claim to point out that
the only consideration furnished by him was a mere idea which could
not constitute consideration in the eyes of the law? If this be true,
then it is likewise undoubtedly true that the creditors of John Hise,
who can claim nothing except what John Hise himself actually owned,
cannot assert any greater claim.
The argument of the learned lower court moreover overlooks the
fact that the first coming into existence of any property, as the authorities above clearly show, was when the government issued the patent.
'Then, for the first time, a property right was created. Whose property right was this? The lower court says it was the property
12*
right of John Ffise. Why, *may we ask. Because, says the
lower court, John Hise furnished the idea to Petitioner on the
understanding that Petitioner would get a patent which would belong
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to John Rise and, the idea being thus clothed with a trust, the patent
and its subsequent avails became clothed with the same trust. How an
idea could be clothed with a trust when the idea was not property the
lower court did not point out, although it dated the secret understanding which it inferred from the evidence at a titue antedating the patent
and when the idea itself was the only thing in existence.
'vVe do not know whether the Court is here holding that the trust
attaching to the patent was an express trust or an implied trust. It
n1akes no difference, however, for it is perfectly well settled that an
express trust can be created only by the express declaration of the
owner of the property. In order, therefore, for this patent to become
the subject of an express trust, it would be necessary to show that
Petitioner who took it, and who for the first time thereupon took anything possessing the attribute of property, thereafter by his own act
impressed a trust upon it. No such contention is here. made and there
is no evidence to show any such thing.· The whole contention here is
that there was a secret agreement between Petitioner and John Rise
prior to the acquisition by either of any property right, with a subsequent taking of the property in the name of Petitioner instead of in
the name of John Rise. The trust, therefore, if any there was, was
an implied or resulting trust. Let us see then what the law is as to
resulting trusts.
In Michie's Digest, Vol. 9, page 666, the settled law
13*
*is thus declared:
"A resulting trust arises out of payment or purchase
money, or the equivalent thereof, and not otherwise."
And again:
"And as to the time of payment to raise a resulting
trust, it has been held, repeatedly, in Virginia, which decisions are followed in West Virginia, that: In order to raise
a resulting trust from the payment of the purchase money,
it is absolutely necessary that the payment or advance be
made by the beneficiary, or an absolute obligation be assumed by him as a part of the original transaction, at or before
the time of the conveyance, for a subsequent payment will
not, by relation, attach a trust to the original purchase."

10

James Pinckney Hise vs. J. S. Grasty, Trustee
And again:
"Payment, therefore, of the purchase money by the
alleged cestui qui trust before or at the time of the purchase
is indispensable. And as the trust arises out of the circumstance that the moneys of the real and not of the nominal
purchaser formed at the time the consideration of the purchase and became converted into it, a subsequent payment
will not, by relation, attach a trust to the original purchase."

The lower court states in its opinion that John Hise could by contract or agreement with Petitioner have taken out the patent in the
name of Petitioner upon an agreement that Petitioner was to held it
in trust for him. In making this statement, the learned lower court
overlooked a principle elementary in the law of patents that no one
but the inventor can obtain a patent, and that a patent issued to one
other than the real inventor is void.

14*

In Am. & Eng. Enc. of Law (2nd Ed.), Vol. 22, page
346, *the Ia w is thus laid down :
"Only the first and original inventor is entitled to a
patent, subject to the exception, already considered, that
certain prior knowledge ·or use does not constitute an anticipation. A patent to one who is not the inventor of the patented device or who does not claim in the right of the original inventor is void. The consent or connivance of the
original inventor does not change the rule, and notwithstanding such consent a patent to one who is not the inventor is void."

Not only could John Hise not have done what the Court says in
its opinion he might have done, but, if he had attempted it, the patent
itself would have been void and Petitioner would.now be required to
hold the real estate purchased ·with the proceeds of the sale of the
patent in trust for the people to whom he sold it.
The only way by which the legal title to a patent can be in one
person and the equitable title in another is by assignment or by dealings with the patent subsequent to its issuance.
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It makes no difference from what angle we view this matter. With
the conclusion once reached that an idea is not property, and with the
undisputed fact before us that John Rise, in any view that can be
taken of the evidence, made no other contribution towards the acquisition of the property, there is no way open by any process of reason,
without doing violence to established principles of law, to arrive at
the result reached by the lower court in this case.
The difficulty with the lower court-and it was a very natural
one-was that, having reached the conclusion that John
15*
*Hise was the originator of the idea and that he deliberately
set out to withhold the benefit of it from his creditors, the
Court felt that the creditors of John Rise ought to have the benefit of
his ingenuity and proceeded to give them the benefit of it in spite _of
the legal difficulties which, upon careful examination and mature reflection, are clearly insuperable.
A higher ethical or moral sense (assuming that John Hise in
fact originated the idea) might have induced him to use his ideas to
pay his debts. He was, however, under no legal obligation to do so.
As stated in the beginning, he could, if he pleased, have spouted original and valitable ideas by the thousands and have openly declared that
he was not going to allow his creditors to have the benefit of them.
He could give them to whomsoever he pleased and the persons to
whom he gave them could obtain patents upon them unless John Hise
himself protested their issuance in the manner provided by law. It
requires a combination of properf'j' and fraudulent intent to make
either a fraudulent conveyance, or what is exactly the same thing, a
secret trust in fraud of creditors.
Throughout this discussion we have deferred to the findings of
fact by the lower court and have proceeded strictly upon the assumption of the correctness of these findings, realizing the weight which
attaches to the judgment of the lower court in respect of conclusions
of fact, however, made by the lower court, and upon which its
16*
entire decision was based, which not only have *no foundation
in the evidence, hut which are absolutely negatived by appellee's own evidence. For example, the Court in its opinion says that
John Rise neither gave the idea to Petitioner nor abandoned it to the
public. That he did give it to Petitioner (assuming that the idea was
that of John Hise) is a necessary and conclusive inference from the
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fact that Petitioner filed the application for the patent and it was issued upon his application. The Court has gone directly in the teeth of
the evidence and of the settled law in stating that there was no abandonment. The testimony of appellee's own witness shows, as hereinbefore pointed out, that the idea was public property and that any one
could have gotten a patent upon it. The law in respect of the question
of abandonment is set out in Am. & Eng. Enc. of Law, Vol. 22, page
342, as follows:
"Any conduct of the inventor inconsistent with an intention to claim the invention or clearly showing an intention upon his part to abandon it is sufficient to defeat his
right to a patent. An express declaration of an intention to
abandon is, of course, sufficient. So, if an inventor knowingly suffers his invention to go into public and general use
without objection upon his part, it is an abandonment."
So, if an inventor may abandon his invention after he has perfected it, as shown by the authority just cited, it must a fortiori follow
that the dissemination or publication of the mere idea before it has
been mechanically put into practice is an abandonment of it.
Indeed, the following notation from the case of Bristol vs.
E. L. A. Society, cited in Stein ~'. Nl orris, supra, clear17*
*ly shows this:
"It is difficult to conceive how a claim to a mere idea or
scheme, unconnected with particular physical devices for
carrying out that idea, can be made the subject matter of
property. So long as the originator of the naked idea,
whether, germinating under the laws of metaphysics, it be
regarded as Platonic or Cartesian in its make-up, keeps it
to himself, it is his exclusive property, but it ceases to be
his own when he permits it to pass from him." As further
_said in the case cited, such ideas in their relation to property,
belong to the claimant as long as he keeps them. But if he
permits them to go he cannot follow them.
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For the foregoing reasons and such others as may be _assigned at
the hearing, it is respectfully ·submitted that the decree of the lower
court is erroneous and Petitioner prays that an appeal and supersedeas to said decree may be allowed him and that said decree may be
reviewed and reversed.
Respectfully submitted,
JAivlES PINCKNEY RISE,
By Counsel.

T.IlVIBERLAKE & NELSON
Counsel for Petitioner.
I, S. D. Timberlake, Jr., an attorney practicing in the Supreme
Court of Appeals of Virginia, do certify that the decree complained
of in the foregoing petition is in my opinion erroneous and should
be reviewed and reversed. I further certify that I have this 26th day
of May, 1932, given a true copy of the foregoing petition to counsel
for appellee.
Given under my hand this 26th day of May, 1932.

S. D. TIMBERLAKE, JR.
Received May 26, 1932.
H.W.H.
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VIRGINIA
In the Supreme Court of Appeals, held at the Cmtrt House of
IVj'the County, in the Town of Wytheville ou the 13th day of
!~me, 1932.

Upon th~ petition of James Pinckney Rise an appeal is allowed
and supersedeas awarded to a decree of the circuit court of Augusta
County, rendered on the 2nd day of December, 1931, in the cause then
therein depending wherein J. S. Grasty, Trustee was complainant and
J. P. Rise and J. P. Rise, Jr., were defendants; upon the petitioner,
or some one for him, entering into bond, with sufficient security, before the clerk of the said circuit court, in the penalty of one thousand
($1,000.00) dollars, with condition as the law directs.
A Copy Teste
]. M. KELLY, Clerk.
18*

*VIRGINIA, AUGUST A COUNTY, To-wit:

Pleas before the Circuit Court of Augusta County at the Court
House thereof, on the 2nd day of December, 1931.
Be it ren1embered that heretofore, to-wit, on the 17th day of
February, 1930, came the plaintiff, W. D. Snyder by counsel and
filed in the Clerk's office his Bill in Chancery against the defendants,
J. P. Hise and J. P. Hise, Jr., which bill with the exhibits therewith·
filed is the words and figures following, to-wit:
BILL
To the Honorable los. A. Glasgow, Judge of the Circu·it Court" of
Augusta County:

Your complainant, W. D. Snyder, respectfully represents unto
this honorable court.
1. That on the 3rd day of January, 1930, he received, in the
Circuit Court of Augusta County, a judgment against J. P. Hise of
the said County in the sum of Two Hundred ($200.00) Dollars with
interest thereon from the 25th day of June, 1927, together with ten
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per cent attorney's fee for collection and Seven Dollars and Fifty
Cents ($7.50) costs and that the said judgment was duly docketed in
the Clerk's Office of the said Court on the 3rd day of February, 1930,
an abstract of which judgment is hereto filed marked "Exhibit A" and
made a part of this bill ; and
2. That a writ fieri facias was issued upon said judg19*
menton the 3rd day of February, 1930, directed to the *Sheriff
of Augusta County and returnable to the 1st April rules, 1930,
that the said writ was placed in the hands of the said Sheriff to be
executed, and was on the 17th day of February, 1930, returned by the
said Sheriff with the following return marked thereon, to-wit: "No
property known to me liable to levy, therefore this execution is returned to the Clerk on February 17, 1930, W. B. Wilson, Sheriff of
Augusta County," and
3. That on the 3rd day of January, 1930, your complainant
recovered in the Circuit Court of Augusta County a judgment against
J. P. Hise and Jennie D. Hise, his wife, in the sum of One Hundred
($100.00) Dollars with interest thereon from the 28th day of January,
1927, and that ten per cent additional as and for attorney's fee, together with costs of $8.00, that the said judgment was duly docketed
in the Clerk's Office of the said County on the 3rd day of February,
1930, and an abstract of which said judgment is herewith filed marked
"Exhibit B" and made a part of this bill; and
4. That a writ fieri facias was issued upon said judgment on the
3rd day of February, 1930, directed to the Sheriff of Augusta County
and returnable to the 1st April rules, .1930, that the said writ was
placed on in the hands of the said Sheriff to be executed, and was on
the 17th day of February, 1930, returned by the said Sheriff with the
following return marked thereon, to-wit: "No property known to
n1e liable to levy, therefore this execution is returned to the Clerk on
February 17, 1930, W. B. Wilson, Sheriff of Augusta County,"
and
20*
*5. Your complainant further represents unto this honorable court that the respondent called at his home on the 9th
day of February, 1928, with a promisory note, the makers of which
were- J. P. Rise, Jr., and the daughter and son-in-law of the J. P.
Hise, and the said J. P. Hise in order to effectuate the loan of the
sum of money rep~esented by this note, which was the sum of
Eight Hundred Seventy-five ($875.00) Dollars, represented to your
complainant that he had transferred all of his property to his son and
that in order to have any real value for collectability the note had to
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be made out by the said J. P. Hise, Jr., that when sued on said note,
J. P. Hise, Jr., set up defense of infancy and that judgment against
the daughter and son-in-law is valueless; your complainant further
charges and avers that the respondent used the sum of money hereinabove mentioned for his own purpose and advantage and gave the
said note to you.r complainant with the deliberate purpose and intent
of deceiving him.
6. Your petitioner further charges and avers that the said J. P.
Hise is the inventor of certain bed spring patents of considerable
value and that on the 24th day of March, 1929, the said J. P. Hise by
contract, a copy of which is hereto attached marked "Exhibit C" sold
his interest in the said patent to one B. M. Weller and his associates
for the sum of Five Thousand ($5,000.00) Dollars in cash, to be paid
in several installments and Five Thousand ($5,000.00) Dollars
worth of paid up stock in the corporation to be formed for the
purpose of manufacturing the said bed springs hereinbefore set
21 *
*out; with an additional royalty of a stipulated price for each
bed spring so manufactured and sold.
7. Your complainant further charges that on the 2nd day of
December, 1929, while the respondent J. P. Hise was indebted to your
complainant in the sums hereinbefore set out, and having no c.•.ssets
other than his interest in the said contract, and with the deliberate
purpose and intent of hindering and delaying his creditors f ron1 the
collection of their just debts, assigned his right, title! and interest in
the aforementioned contract to James P. Hise, Jr., without consideration and with the intent on the part of both patties to hinder and delay
the creditors of J. P. Hise from the collection of their debts.
8. Your petitioner further charges and avers that the proceeds
from the sale of said patent have been paid to the said J. P. Hise, Jr.,
and that the said proceeds have been invested in divers parcels of real
estate of considerable value, all of which is located in the County of
Augusta near the village of Verona except one house and ot located
in the City of Staunton known as 221 Prospect Street, your complainant further charges and avers that the said J. P. Hise is the real
owner of the property hereinbefore mentioned that he still handles,
manipulates and controls the said property and the title is in the name
of J. P. Hise, Jr., for the purpose of hindering, delaying, and defeating, if possible, the collection of the obligations of J. P. Hise. A copy
of the deeds to each and every parcel of land is filed herewith
22*
marked "Exhibits D, *E, F, and G."
In consideration whereof, and in as much as your com-
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plainant is without remedy save in a court of equity, you complainant prays:
1. That the sai~ J. P. Hise and J. P. Hise, Jr., be made parties
defendant to this bill and required, but not under oath, to answer the
same, the oath being hereby expressly waived.
2. That process may be issued against them.
-. 3. That the said debt, of Elight Hundred Seventy-five ($875.00)
Dollars with interest thereon from the 9th day of February, 1928, together with ten per cent attorney's fee fro collection heretofore men..:
tioned in paragraph five of this bill, be decreed to be a debt due your
complainant by J. P. Hise.
4. That the said J. P. Hise, Jr., be declared a Trustee of the
said real estate hereinbefore mentioned in this bill for the benefit of his
father, J. P. Hise.
5. That all proper orders and decrees may be made, inquiries
directed, and accounts taken; and that if it shall appear that the rents
and profits of the said real estate will not satisfy the debts due your
complainant by the said J. P. Hise, in five years, that the said real estate, or so much thereof as it may be necessary, be sold to sold to satisfy the claims of your complainant; that if the rents and profits .of
said real estate will satisfy the debts of your complainant in five years
the said land shall be rented out the rents and profits therefrom
23*
to be applied to the said debts until the *same are fully satisfied; and that your complainant may have all such further,
other, and general relief in the premises as the nature of this case may
require or to equity shall seem just and proper.
W. D. SNYDER,
By Counsel.
GRASTY & NACHMAN, p. q.
"EXHIBIT A"
ABSTRACT OF JUDGMENT
VIRGINIA: COUNTY OF AUGUSTA:
In the Circuit Court of Augusta County, November Term, 1929.
W. D. SNYDER .................................... Plaintiff
P. HtSE ........................................ Defendant

J.

Judgment at said term in favor of the Plaintiff against the De-
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fendant for the sum of $200.00 with interest thereon at the rate of
six per centum per annum, from the 25th day of June, 1927, till paid,
and ten per cent additional as attorneys fees for collection. And cost
of suit $7.50.
.
A Fieri Facias issued from the Clerk's Office of the said Court
on the 3rd day of February, 1930, returnable to the 1st April Rules
thereafter, directed to the Sheriff of Augusta County who hath made
the following return thereon, to-wit: No property known to me
liable to a levy therefore this execution is returned to the Clerk's
Office Feb. 17, 1930.
Teste: HARRY BURNETT, Clerk.
Upon an instrument waiving the Homestead.
24*

*"EXHIBIT B"
ABSTRACT OF JUDGMENT

VIRGINIA: COUNTY OF AUGUSTA:
In the Circuit Court of Augusta County, November Term, 1929.

vV. D. SNYDER .................................... Plaintiff
J. P. HISE, and JENNIE D. HISE .................. Defendants
Judgment at said term in favor of the Plaintiff against the Defendants for the sum of $100.00 with interest thereon at the rate of
six per centum per annum from the 28th day of January, 1927, till
paid, and ten per cent additional thereon as attorneys fee for collection, and costs of suit $8.00.
A Fieri Facias issued from the Clerk's Office of said Court on the
3rd day of February, 1930, returnable to the 1st April Rules thereafter, directed to the Sheriff of Augusta County, who hath made the
following return thereon, to-wit: No property known to me liable to
a levy therefore this execution returned to the Clerk's Office February
17, 1930.
Teste: HARRY BURNETT, Clerk.
Upon an instrument waiving the Homestead.
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"EXHIBIT C"
CONTRACT-B. M. WELLER
This Memorandum of Agreement, made and entered into in
triplicate this 23rd day of March, 1929, by and between James P.
Hise, party of the first part, and B. M. Well and his associates (who
make themselves parties hereto by their respective signatures hereto),
parties of the second part:
25*

*WITNESSETH

Whereas the party of the first part has applied to the United
States Patent Office for letters patent under Serial numbers 279141
May 19, 1928, and 243334 for bed springs, dated the 28th day of
February, 1929, and whereas the parties of the second part propose to
acquire the rights of the party of the first part under said applications,
or any further applications, for patents for further improvements
thereon, and to incorporate for the purpose of manufacture and sale
of said bed springs and improvements. Now therefore it is covenated
and agreed between said parties as follows:
1st. The party of the first part hereby sells and transfers to the
parties of the second part, who hereby buy from the party of the
first part, all of the rights of the party of the first part in, under, and
by virtue of the said applications, Serial Numbers 279141 and 343334,
and for any further applications by him for patent and improvement
or improvements thereon, as hereinabove recited.
2nd. The price to be paid by the parties of the second part and
their assigns is as follows: The sum of One Thousand ($1,000.00)
Dollars in cash at the time of the execution and delivery of this agreement: One Thousand ($1,000.00) Dollars to be paid in cash at such
time and whenever sufficiently favorable action is had on the said applications by the Commissioner of Patents to justify the manufacture
and sale of said article and make such manufacture and sale practical
and profitable; and Three Thousand ($3,000.00) Dollars in
26*
cash on July 1, 19Z9, *or as soon thereafter as such favorable
action is had and made by said Commissioner of Patents; and
the remainder to be paid by the issue of the party of the first part of
One-fourth of_ the paid. up ·Stock (of whatever kind issue), of such
incorporation, but not less than Five Thousand ($5,000.00) Dollars
of par value of such stock.
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3rd. The parties of the second part or their assigns shall, as
hereinafter provided, pay or satisfy to the party of the first part the
following royalties upon the sales of such bed springs: SOc for each
set of springs and frames of full size. 30c for each full size spring
when sold separately from the frame. 37 0 for each three-quarter
size set of springs and frame. 20c for e(:_lch frame when sold separately from the springs. 25c for each half size set of springs and frame.
4th. The parties of the second part or their assigns shall pay no
royalty at the rate hereinabove set forth or otherwise until after the
amount of such royalties shall be equal to the sum of Five Thousand
($5,000.00) Dollars (payable in cash as above provided) plus the
face value of the stock to be issued by the party of the first part, as
hereinabove provided, and also plus interest at six per cent on the cash
payments hereinabove provided for, said interest to date from all
such cash payments, with their accrued interest, and said stock so
issued to the party of the first part, shall all be repaid and paid for
by the party of the first part in royalties due him under this contract,
before· any such royalties shall be paid to or drawn by him under this
contract.
27*
*5th. The said royalties shall be payable and computable
at the end of each period of four months after the party of the ·
first part shall be entitled to same hereunder, and he shall himself or
through his duly authorized agent or attorney, have the right to inspect the books and records of the parties of the second part and their
assigns for the purpose of verification and check in respect to the correctness of the amount of royalties so to be paid to him or withheld
on his account under this contract.
6th. The party of the first part and his assigns shall have the
right to exchange the royalties payable under this agreement for capital stock of such corporation at par, or in case of issue of such corporation of no par value stock, at the market or book value thereof,
up to the maximum capita1 stock allowed to be issued on the charter.
7th. The royalties payable under this agreement shall cease with
the· life of the patent or patents issued under the applications aforesaid, but shall not in any event be payable for a term of more than
twenty years after the date of this agreement.
8th. The party of the first part shall proceed at his own expense
to perfect the patents under said applications as may be required by
the parties of the second part or their assignees, and will execute and
deliver to the parties of the second part or their assigns a.ll necessary
transfers and assignments of his rights under said applications and
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patents as may be deemed necessary to carry out this
ment.
/
28*
*9th. The parties of the second part and their assigns
shall within ninety days from the date of such favorable action
on said applications by said Comtnissioner of Patents, begin the
manufacture and sale of said bed springs and shall proceed with active
operation of such production and sale; otherwise this agreement shall
be null and void and the party of the first part shall have the right to
retain the consideration· paid hereunder.
1Oth. Should the parties of the second part or their assignees determine that it is unprofitable for them to manufacture and sell said
bed springs, then they shall have the right to terminate this agreement upon the surrender andre-transfer to the party of the first part
or his assigns of said patents and rights mentioned in this agreement,
and he shall have the right to retain any and all monies or cash paid
to him under the terms hereto.
11th. Should there be unfacorable action on both of said applications, or should action thereon be deferred for a period of not less
than twelve months from the date of this agreement, by said Commissioner of Patents, then the One Thousand ($1,000.00) Dollars
paid to the party of the first part on the signing of this agreement
shall be refunded by him to the parties of the second part, who shall
also re-assign and re-convey to the party of the first part the said
. applications hereinbefore mentioned in this agreement.
12th. It is expressly understood and agreed that the parties
of the second part have examined the title · of the. party
29*
*of the first part to the riglrts under his said applications and
the model or models and samples of such bed springs, and they
are fully satisfied in respect thereto upon their own judgment and
not upon the judgment of any representations made by the party of the
first part.
·
Witness the following signatures and seals this the day and date
first above written.
JAMES P. HISE
(Seal)
B. M. WELLER
(Seal)
J. A. BROWN
(Seal)
(Seal)
J. H. CRAIG
J. R. ANDES
(Seal)
(Seal)
R. H. COLEY
C. L. WILKERSON (Seal)
DAVID F. GLOVIER (Seal)

/
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State of Virginia,
County of Augusta, To-wit:
I, Forest T. Taylor, a Notary Public in and for the County and
State aforesaid, do hereby certify that James P. Hise, It M. Weller,
J. A. Brown, J. H. Craig, J. R. Andes, R. H. Coley, C. L. Wilkerson,
and David F. Glovier, whose names are affixed to the foregoing
writing, bearing date of lVIarch 23, 1929, have each this day ac. knowledged the same before me in my County aforesaid.
Given under my hand this 11th day of December, 1929.
My eommission expires February 9, 1933.
FOREST T. TAYLOR, Notary Public.

0*

/

*For value received I hereby transfer and assign to James
P. Hise, Jr., all of my right, title, and interest if any I have
n the foregoing contract, and direct that he be treated in all respects
s though his name were inserted in said contract as party of the first
part, instead of my name, he to have all of the benefits of said contract
the same as I would but for this assignment.
Given under my hand this 2nd day of December, 1.929.
J.P. HISE.
State of Virginia,
County of Augusta, to-wit:
I, F. B. Kennedy, a Notary Public in and for the County of
Augusta, in the State of Virginia, hereby certify that J. P. Hise,
whose name is signed to the writing above, bearing date on December
2, 1929, has this day duly acknowledged the same before me in my
County and State aforesaid.
1\1 v commission expires September the 19, 1931.
Given under my hand this 13th day of December, 1929.
F. B. KENNEDY, Notary Public.
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"EXHIBIT D"
SPITLER DEED
THIS DEED made and entered into this 12th day of December,
1929, by and between J. E. Spitler and Gladys R. Spitler, his wife,
parties of the first part, and James P. Rise, Jr., party of the second
part, all of Augusta County, Virginia.
31*

*WITNESSETH

That for and in consideration of Ten ($10.00) Dollars and other
valuable considerations cash or its equivalent in hand paid by the party
of the second part to the parties of the first part, receipt of all of
which is hereby acknowledged, the said, J. E. Spitler and Gladys R.
Spitler; his wife, parties of the first part, hereby grant, bargain, sell,
and convey unto the said James P. Hise, Jr., party of the second part
with GENERAL WARRANTY OF TITLE, all of that certain
lot or parcel of ground, with all buildings and improvements thereon
and all appurtenances thereto belonging, now owned by the said J. E.
Spitler, situated in the City of Staunton, Virginia, and known by
house numbering as No. 221 Prospect Street, being the san1e identical
property in all respects which was convey~d into the said J. E. Spitler
by Harman B. Forsythe and wife by deed of" date October 1,· 1929,
the same being duly recorded in the Clerk's office of the Corporation
Court for the City of Staunton, D. B. 38, page 96, reference to which,
and to the deeds and records therein referred to, being hereby for further and full description and derivation of title to the lot herein conveyed.
,
Witness the following signatures and seals this the day and date
first above written.
'
J.·E. SPITLER
(Seal)
GLADYS R. SPITLER (Seal)
State of Virginia,
32*

*County of Augusta, to-wit:

I, F. B. Kennedy, a Notary Public in and for the County of
Augusta in the State of Virginia, hereby certify that J. E. Spitler and
Gladys R. Spitler, his wife, whose names are signed to the foregoing
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writing, bearing date on December 12, 1929, have each severally
acknowledged the same before me in my County and State aforesaid.
My commission expires September 19, 1931.
Given under my hand this 13th day of December, 1929.
F. B. KENNEDY, Notary Public.
"EXHIBIT E"
RANKIN D. LANDES, DEED
ToHIS DEED made and entered into this 7th day of January,
1930, by and between Rankin D. Landes, unmarried, party of the
first part, and James P. Hise, Jr., party of the second part, both of
Augusta County, Virginia.
WITNESSETH
That for and in consideration of the sum of Ten ($10.00) Dollars and other valuable consideration cash in hand paid by the party
of the second part to the party of the first part, at and before the
sealing and delivery of these presents receipt of all of which is hereby
acknowledged, the said Rankin D. Landes, party of the first part, doth
hereby grant, sell, and convey unto the said James P. Hise, Jr., party
of the second part, with GENERAL WARRANTY OF TITLE,
free from liens of every kind and nature, all of a certain tract
33*
or parcel of *land, together with all improvements thereon, and
all appurtenances thereto belonging, now owned by the said
Rankin D. Landes, situated in Middle River District, Augusta County,
Virginia, near the Village of Verona~ adjoining the other lands of the
said La:ndes, the lands of Link and others, said tract of land containing 188 acres, 3 roods and 5 ~ poles, being a portion of the lands
conveyed unto the said Rankin D. Landes by Madeline Landes Stout
and husband by deed of date July 7, 1928, duly recorded in the
County Clerk's Office of Augusta County in D. B. 238, page 272,
refer~nce to which, and to the deeds therein referred to, being hereby
made. The tract of land herein conveyed is made up of two parcels,
adjoining each other and co11stit-ution one tract, one of the scrid parcels
containing 82 acres, 2 roods, and 170 Poles, and is the first of the two
tracts described and conveyed under "Second" in the foregoing mentioned deed from Stout to said Landes, for metes and bounds of
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which reference is specially made to said deed. The other pracel is
part of the one described as "First" in said deed, and is said in said
deed to contain 125 acres, 4 poles, more or less, hut the portion hereby
conveyed actually contains 106 acres and 28 poles, by survey thereof,
made by C. F. Hamrick, Surveyor, and is contained within the following boundaries, to-wit : Beginning at a white-oak, Sutton and
Link's Line N. 41% E. 46 poles and 2 links to a stake on west side of
a hollow; thence N. 33 ?4 E. 67 poles to a stake; n~w corner near
two walnut trees on Link's line; thence (new line) S. 70 2 E.
34*
*46 poles to a stake near solid rock; thence N. 24 34 E. 7 poles
to a stake; thence S. 70 2 E. 46 poles to a stake near a branch;
thence N. 2434 E. 200 poles, crossing the branch to a stake on south
side of Mowry's Mill Road, thence with said road S. 79 E. 22 poles
and 17 li~ks to south of said road; thence N. 82}4 E. 17 poles and 13
links to a stake on north side of said road Spitler's corner; thence
with his line S. 83 20 E. 88.40 poles to a point in the road (new
corner); thence by new lines up the hollow S. 48 55 W. 41.68 poles,
crossing a deep gully twice to a stone by a post on the west side of said
gully; thence S. 47 10 W. 81.60 poles, crossing said gully to a stone
Sutton's line near a gate; thence along Sutton's line N. 62 W. 109.42
poles, crossing said gully and a hill to a stake; thence S. 68~ W.
122.60 poles to a stake; thence N. 20}/:i W. 17 poles to the beginning,
containing 106 acres and 28 poles.
It is understood that the party of the second part is to pay the
taxes assessed against the lands herein conveyed for the current year,
1930.
There passes also under conveyance to the party of the second
part all personal property now on said lands belonging to the party of
the first part, an itemized list of which is now in the possession of
each of the parties hereto. It is further understood that for the
consideration hereinabove situated the private road leading from the
end of the street in the Craig Addition plat across the lands of the said
Landes which be is not conveying under this deed to the lands
35*
herein *conveyed is to be kept as a private road way for the
use and benefit of the said party of the second part and his successors in title, gates to be kept at the end of said street and at the
line between the land herein conveyed and the other lands of the said
Landes; and is the same consideration hereinabove expressed, and
which is really a part of the consideration of and for this conveyance,
the said party of the first part agrees, for himself and his successsors
in title, to donate a strip of land 30 feet wide along and over said old
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road for the purpose of building a hard surface road thereon, same
to be deeded to the County of Augusta or the State of Virginia for
that purpose whenever said County or State is ready to build said hard
sm·face road. It is further agreed that the said Hise, or his assigns or
successors in title, shall have the right to lay water pipe, of unlimited
size, along said old road over said Landes lands, for the purpose of
piping water from the spring or springs on the lands herein conveyed,
said pipe line to be placed without expense to the said Landes or his
successors in title; and said Landes, and his successors in title shall
have the right, without compensation, to tap and take water from said
pipe line to supply any and all buildings that tnay be erected by said
Landes, or his successors in title on the lands over which said pipe
runs and \vhich are still owned b)' the said. Landes.
Witness the following signature and seal this the day and date
first above written.
RANKIN D. LANDES (Seal)
36*

State of Virginia,
County of Augusta, to-wit:

I, F. B. I<ennedy, a Notary Public in and for the County of
Augusta in the State of Virginia hereby certify that Rankin D. Landes
whose name is signed to the foregoing writing bearing date of January
7, 1930, has this day duly acknowledged the same before me in my
County and State aforesaid.
My commission expires September 19, 1931.
Given under my hand this 7th day of January, 1930.
F. B. I<ENNEDY, Notary Public.
41 acres, 1 rood and 23 poles of this tract has been conveyed to
J. Vv. Link February 3, 1930, for the sum of One Thousand Four
Hundred Ninety-two Dollars and Fifty Cents ($1,492.50), which deed
is recorded in D. B. 244, page 148, the description of the land is as
follows: The parcels of land herein conveyed are located in Middle
River District, Augusta County, Virginia, near the village of Verona,
·~djoining the other lands of the said James P. Hise, Jr., and G. V.
Link and are a portion of the same lands which were conveyed to the
said James P. Hise, Jr., by Rankin D. Landes by deed of date January
7, 1930, the same being duly recorded in the Clerk's Office of Augusta
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County in D. B. 243, page 493, reference to the said deed, and to the
deeds therein referred to being hereby made for further derivation- of
title to the said lands herein conveyed.
37*

"EXHIBIT F"
G. V. LINK, DEED

THIS DEED, made and entered into this 3rd day of February,
1930, by and between G. V. Link, and Annie E. Link, his wife, parties
of the first part, and James P. Hise, Jr., party of the second part, all
of Augusta County, Virginia.
WITNESSETH
That for and in consideration of the sum of Ninety-five ($95.00)
Dollars cash or its equivalent in hand paid by the party of the second
part to the parties of the first part, at and befo·re the sealing and delivery of these presents, receipt of which is hereby acknowledged, the
said G. V. Link and Annie E. Link, his wife, parties of the first part,
hereby grant, bargain, sell, and convey unto the said James P. Hise,
Jr., party of the second part, with GENERAL WARRANTY OF
TITLE, a small strip or parcel of ground, with all appurtenances
thereto belonging, now owned by the said G. V. Link, situated in
Middle River District, Augusta County, Virginia, near the village of
Verona, adjoining the other lands of the said G. V. Link and James
P. Hise, Jr., and containing 3 roods, 32 poles, according to plat and .
survey thereof made by C. F. Hamrick, Surveyor, on Hanuary 28,
1930, which plat and survey, together with the said Surveyor's field
notes accompanying same, is hereto attached and made a part of this
deed, the same to be recorded herewith as a part and parcel hereof.
This qmveyance being made in accordance with said plat, survey, and
field notes as fully and completely as though the same were set '
38*
*out in e~t:teuso in this deed. The parcel of land herein conveyed is a portion of a larger parcel of land which was conveyed unto the said G. V. Link by Thomas J. Thompson by deed of
date May 12, 1926, the same being duly recorded in the County Clerk's
Office of Augusta County in D. B. 226, page 33, reference to said
deed, and to the deeds therein referred to, being hereby made for
further derivation of title to the parcel of land herein conveyed.
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Wit~ess

the following signatures and seals this the day first above

written.
G. V. LINK
(Seal)
ANNIE E. LINK (Seal)
State of Virginia,
County of Augusta, to-wit:
I, F. B. Kennedy, a Notary Public, in and for the County of
Augusta, in the State of Virginia, hereby certify that G. V. Link and
Annie E. Link, his wife, whose names are signed to the writing hereto
attached, bearing date on February 3, 1930, have each severally acknowledged the same before me in my County and State aforesaid.
My commission expires September 19, 1931.
Given under my hand this 3rd day of February, 1930.

F. B. I<ENNEDY, Notary Public.
39*

*"EXHIBIT G"
THOMAS ]. THOMPSON DEED

THIS DEED made and entered into this 14th day of September, 1929, by and between Thomas J. Thompson, (widower), party
of the first part, and J. Pinckney Hise, Jr., party of the second part,
.· both ~f Augusta County, Virginia.
WITNESSETH
That for and in consideration of Two Thousand Seven Hundred
($2700.00) Dollars of which the sum of Fifteen Hundred ($1500.00)
Dollars is paid cash in hand by the party of the second part to the
party of the first part, at and before the sealing and delivery of these
presents, receipt of which is hereby acknowledged, and for the residue,
Twelve Hundred ($1200.00) Dollars, the said party of the secorid
part has executed his two bonds for Six Hundred ($600.00) each to
the said Thomas J. Thompson, both dated even date herewith, both
bearing interest fr01n date at 6% per annum, said bonds being due
and payable respectively in one and two years from date, and to secure
the payment of which the said party of the first part hereby specifically

•

James Pinckney Hise

1/S.

l. S. Grasty, Trustee

29

reserves and retains a Vendor's Lien on the real estate hereinafter
conveyed, the said Thomas J. Thompson, party of the first part, doth
hereby grant, bargain, sell and convey unto the said J. Pinkney Hise,
Jr., party of the second part, WITH GENERAL WARRANTY OF
TITLE, all of a certain tract or parcel of land, with all improvements
thereon, and all appurtenances thereto belong, now owned by the
said Thomas J. Thompson, situated in Middle River District,
40*
Augusta County, Virginia, *near the village of Verona, adjoining the lands of Link, and lying and being on the road
leading from Mowry's Mill to Verona, and containing 12 Acres, 23
Poles, being all of the land heretofore conveyed unto the said Thomas
J. Thompson by James F. Bowman and wife by deed of date November 1st, 1907, the same being duly recorded in the County Clerk's
Office of Augusta County in D. B. 153, page 33, less two parcels conveyed therefrom by the said Thomas J. Thompson to G. V. Link, one
of 11 acres and 4 Poles by deed of date December 23, 1923, duly
recorded in the said Clerk's Office in D. B. 215, page 162; and the
other of 6 acres and 17 Poles by deed May 12, 1926, duly recorded in
said Clerk's Office, in D. B. 226, page 33, reference to all of said
deeds, and to the deeds therein referred to, is hereby made for further
and full description of the parcel of land herein conveyed, and for
further derivation of title thereto.
Witness the foilowing signature and seal this the day and date
first above written.
THOMAS J. THOMPSON (SEAL)
State of Virginia,
County of Augusta, to-wit:

I F. B. Kennedy, a Notary Public in and for the County of
Augusta in the State of Virginia hereby certify that Thomas J.
Thompson, whose name is signed to the foregoing writing bearing
date of September 14, 1929, has this day duly acknowledged the same
before me in my County and State aforesaid.
41 *
*My commission expires September 19, 1931.
Given under my hand this 14th day of September, 1929.

F. B. KENNEDY,
Notary Public.
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And at another day, to-wit: on the.5th day of March, 1930.

This day came John P. Hise and James Pinkney Hise, sometimes
called J. P. Hise, Jr., by counsel and filed in the Clerk's office of this
Court their joint and separate answer with exhibits therewith, to a
Bill in Chancery exhibited against them in said Court by W. D.
Snyder, which answer with the exhibits therewith is in the words and
figures following, to-wit :
ANSWER
The Joint and Separate Answer of John P. Hise and James
Pinkney Hise, son1etimes called J. P. Hise, Jr., to a Bill in Chancery
exhibited against them in the Circuit Court of Augusta County by
W. D. Snyder.
These respondents demur to the said bill and say that the same
is not sufficient in law.
\i\Tithout \v.aiving their said demurrer, respondents answering to
so much of said bill as they are advised is material for them to answer, say:
Respondents do not question the allegations of the bill in
so far as they recite the recovery of certain judgments
42*
*therein set forth.
Respondents further say that it is not true that the sum of
$875.00 evidenced by a note as recited in paragraph 5 of said bill was
borrowed of the plaintiff or that the note representing the same was
given with the deliberate purpose and intent to deceive the plaintiff.
On the contrary, when the said note was given, respondent, James
Pinkney Hise, turned over to the said plaintiff ten shares of the Hise
Gun Flash Light Co., Inc., worth $50.00 a share, as additional security for said note and the said stock was at the time and still is worth
$50.00 per share or $500.00 in all, but the said. Snyder has declined
to take advantage of the market thereror and opportunities for sale
of the same at the price named above, although urged by respondent,
James Pinkney Hise, to do so. As further security for said sum of
$875.00 respondent, James Pinkney Hise, assigned and turned over
to the said plaintiff a contract with one P. T. \i\Tard, former secretary
of the said Hise Gun Flash Light Co., Inc., for patent rights covering
the Hise Gun Flash Light in Mexico and Cuba, for which patent has
duly issued in said countries and under said contract the said plaintiff
well knows he has a good solvent asset worth $2000.00 but has neg-
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lected, failed and refused to prosecute his rights under the said collateral contract so assigned. As a result of the said assignment respondent, James Pinkney Rise, says that he has more than secured
the amount aforesaid.
Respondents deny that respondent, J. P. Rise, whose
*proper·name is John P. Hise and who is the father of the said
43*
James Pinkney Rise, is the inventor, patentee or owner· of the
bedspring patents referred to in paragraph 6 of said bill but in fact
and in truth the respondent, James Pinkney Rise, is and has been always the patentee, inventor and owner thereof, as will more fully
appear by copies of the original patents therefor herewith filed marked
Exhibit 1 and Exhibit 2 and asked to be taken as part of this answer.
It is true that respondent, James P. Hise, sold his interest in said patent, as set forth in Exhibit C. filed in said bill, to B. M. Weller and
his associates, as is therein set out, but it is not true that respondent,
John P. Rise, sold ariy interest therein, because respondent, John P.
Rise, never d.id own an interest in the same, but inastnuch as he was
helping his said son, James P. Hise, in the negotiations with B. M.
\Veller and his associates, looking to a sale of the same, apd because
of the possibility that at some future day it might have been thought
that respondent, John P. Hise, did own an interest therein, it was
thought by the purchasers necessary to have respondent, John P. Hise,
transfer and assign at the same time all possible interest he n1ight be
thought to have had therein, which was done accordingly. It will be
noted that the contract in question is executed in the name of respondent, James P. Rise, conforming exactly to the name in the patents as
issued. It is true that there is a: confusion of verbiage in the assignment at the foot of said contract signed by respondent, John P. Hise,
but this grew entirely out of the confusion in the minds of the
44*
purchasers of *the patent interest, due to the similarity of
names of respondents and the identity of their initials, and
respondent, John P. Hise, did not examine the wording of the assignment signed by hin1 at the time and, even if he did, he did not think it
worth while to make any change therein. It will also be observed by
the Court that the assignment last mentioned merely transfers '·all of
my right, title and interest, if a.n)'/' and as a matter of fact respondent,
J phn P. Rise, was neither the inventor, patentee or owner of the subject matter of said contract but united therein merely to cleat up and
make certain any doubt in the minds of persons who might deal therewith as to the completeness of the transfer.
Respondent, James P. Rise, has nothing to conceal with regard
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to the purchase of the divers parcels of real estate referred to in paragraphs 7 and 8 of said bill and in truth did purchase said parcels, but
he denies most emphatically that the transaction evidenced by said
contract with B. M. Weller and associates or the investment of the
money received thereunder in the parcels of real estate mentioned were
without consideration or with the intent on the part of these respondents to hinder, delay or defraud the creditors of either of them.
Respondents further deny that respondent, John P. Rise, is the owner
of any interest whatever in said real estate or in the avails of the said
contract with B. M. Weller and his wife and has no interest whatever
therein, or in said parcel of real estate.
And now having fully answered, these respondents pray
45*
*to be hence dismissed with their costs in this behalf n1ost unjustly expended.
And respondents will ever pray, etc.

JOHN P. RISE,
JAMES PINKNEY RISE,
By Counsel.
TIMBERLAKE & NELSON, p. d.
Exhibit No. 1 and 2 filed with defendants answer withdrawn
by consent of counsel.
53*

*And at another day, to-wit: on the 14th day of March,
1930.

DECREE
Upon tnotion by the complainant, in the above entitled c:1~e, aud
with the consent of the defendant, leave is hereby granted to· the
plaintiff to amend his bill.
.
And at another day, to-wit: March 20, 1930, came the plaintiff
by counsel and filed in the Clerk's office of this Court his amended
and supplemental bill, which amended and supplemental bill is in th.e
words arid figures following, to-wit:
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AMENDED AND SUPPLEMENTAL BILL

To the Honorable J os. A. Gla.sgo1.U, Judge of the Circuit Court of
Augusta County:
Your complainant, W. D. Snyder, respectfully represents unto
this honorable court.
1. That on the 3rd day of January, 1930, he recovered, in the
Circuit Court of Augusta County, a judgment against J. P. Rise of
the said County in the sum of Two Hundred ($200.00) Dollars with
interest thereon from the 25th day of June, 1927, together with 10%
attorney's fee for collection and Seven Dollars and Fifty Cents
($7.50) costs and that the said judgn1ent was duly docketed in the
Clerk's Office of the said Court on the 3rd day of February,
54*
1930, an abstract of which judgment *is hereto filed marked
"Exhibit A" and made a part of this bill; and
2. That a writ fieri facias was issued upon said judgment on the
3rd day of February, 1930, directed to the Sheriff of Augusta County
and returnable to the 1st April Rules, 1930, that the said writ was
placed in the hands of the said Sheriff to be executed, and was on the
17th day of February, 1930, returned by the said Sheriff with the following return n1arked thereon, to-wit: "No property known to me
liable to levy, therefore this execution is returned to the Clerk on February 17, 1930, W. B. Wilson, Sheriff of Augusta County," and
3. That on the 3rd day of January, 1930, your complainant recovered in the Circuit Court of Augusta County a judgment against
J. P. Rise and Jennie D. Rise, his wife, in the sum of One Hundred
($100.00) Dollars with interest thereon from the 28th day of January, 1927, and 10% additional as and for attorney's fee together with
the costs of $8.00, that the said judgment was duly docketed in the
Clerk's Office of the said County on ~e 3rd day of February, 1930,
and an abstract of which said judgment is herewith filed marked
"Exhibit B" and made a part of this bill; and
4. That a writ fieri facias was issued upon said judgment on
the 3rd day of February, ·1930, directed to the Sheriff of· Augusta
County and returnable to the 1st April rules, 1930, that the said writ
was placed in the hands of the said Sheriff to be executed, and
55*
was on the 17th day of Febru*ary; 1930 returned by the said
Sheriff with the following return marked thereon, to-wit: "No
property known to me liable to levy, therefore this execution is returned to the Clerk on February 17, 1930, W. B. Wilson, Sheriff of
Augusta County," and

,
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5. Your complainant further represents unto . this honorable
court .that the respondent, J. P. Hise called at his home on the 9th day
of February, 1928, with a promisory note, the makers of which were
J. P. Hise, Jr., and the daughter and son-in-law of the said J. P. Hise,
and the said J. P. Hise in order to effectuate the loan of the sum of
money represented by this note, which was the sum of Eight Hundred
Seventy-five ($875.00) Dollars, represented to your complainant that
he had transferred all of his property to his son and that in order to
have any real value for collectability the note had to be made out by
the said J. P. Hise, Jr., that when sued on said note, J. P. Hise, Jr.,
set up defense of infancy and that judgment against the daughter and
son-in-law is valueless; your complainant further charges and avers
that the respondent used the sum of n1oney hereinabove mentioned
for his own purpose and advantage and gave the said note to your
complainant with the deliberate purpose and intent of deceiving him.
6. Your complainant further represents unto this honorable
court that patents were applied for May 19, 1928, and February 28,
1929, and were issued February 11, 1930 and December 31, 1929, respectively, to cover bed springs, which said patents are .of con56*
siderable value having been sold to one, B. *M. Weller and his
associates for the sum of Five Thousand ($5000.00) Dollars
in cash to be paid in seYeral installments, and Five Thousand
( $5000.00) Dollars worth of paid up stock in a corporation to be
formed for the purpose of manufacturing the aforementioned bed
springs, and with an additional royalty of a stipulated price for each
bed spring so manufactured and sold, as evidenced by a copy of the
contract filed herewith marked "Exhibit C".
From the patents and various paper writings signed by the
parties, your complainant is unable to say, with any degree of certainty, just who is the patentee of the aforementioned bed springs, the
parties having used the named of J. P. Hise, James P. Hise, and
James P. Hise, Jr., so interchangeably as to cause confusion in the
minds of persons who might deal with the said papers, and/or to assist them in perpetrating this and other frauds.
7. But your complainant charges and avers that prior to the
application for the aforementioned patents, J. P. Hise was indebted
to your complainant in the sums. hereinbefore set out, and to other
persons in sums not known to him, and was absolutely insolvent. Your
complainant further avers that the brains and ingenuity of J. P. Hise
was responsible for the aforementioned patents, and that the proceeds
of the sale thereof has by various manipulations been worked into the.
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hands of James P. Hise, Jr., with the intent of both he and his father
to defeat the creditors of J. P. Rise from the collection of their just
debts.
57*
*8. Your petitioner further charges and avers that the
proceeds of the said patent have been invested in divers parcels
of real estate located in the County of Augusta near the village of
Verona, Virginia, except one house and lot located in the City of
Staunton, known as 221 Prospect Street by James P. Hise, Jr., and
title taken in his name. Your complainant further charges and avers
that the said J. P. Rise is the real owner of the property hereinbefore
mentioned that he still handles, manipulates and controls the said
property and the title is in the natne of James P. Hise, Jr., for the
purpose of hindering, delaying and defeating, if possible, the collection of the obligations of J. P. Hise. A copy of the deeds to each
and every parcel of land is filed herewith marked "Exhibits D, E, F,
and G."
In consideration whereof, and in as much as your complainant is
without remedy save in a court of equity, your complainant prays:
1. That the said J. P. Hise and J. P. Hise, Jr., be made parties
defendant to this bill and required, but not under oath, to answer the
same, the oath being hereby expressly waived.
2. That process may be issued against them.
3. That the said debt, of Eight Hundred Seventy-Five
($875.00) Dollars with interest thereon from the 9th day of February,
1928, together with 10% attorney's fee for collection, heretofore mentioned in paragraph five of this bill, be decreed to be a debt due your
complainant by J. P. Rise.
4. That the said J. P. Hise, Jr., be declared a
58*
*Trustee of the said real estate hereinbefore mentioned in this
bill for the benefit of his father, J. P. Hise.
5. That all proper orders and decrees may be made, inquiries
. directed, and accounts taken; and that if it shall appear that the rents
and profits of the said real estate will not satisfy the debts due your
complainant by the said J. P. Hise, in five years, that the said real
estate, or so much thereof as it may be necessary, be sold to satisfy
the claims of your complainant; that if the rents and profits of said
real estate will satisfy the debts of your complainant in five years the
said land shall be rented out the rents and profits therefrom to be
applied to the said debts until the same are fully satisfied; ~nd that
your complainant may have all such further, other, and general relief
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in the premises as the nature of this case may require or to equity
shall seem just and proper.
W. D. SNYDER,
By Counsel.
GRASTY & NACHMAN, p. q.

59*

*And at another day, to-wit: on the 25th day of June
1930.
DECREE

This cause came on this day to be again
the proceedings formerly had and upon the
open court of counsel for all of the parties
that the same be made a vacation cause.
lt, is, therefore, adjudged, ordered and
he, and the same herehy is made a vacation

and further heard upon
consent and request in
interested in this cause
decreed that this cause
cause.

And at another day, to-wit: on the 13th day of August, 1930.

DECREE
This day came J no. Sharshall Grasty, 3rd., Trustee in Bankruptcy
for J. P. Hise, and presented his petition to the Court, duly executed
upon the defendant, praying to be made a party to this cause, and the
Court having examined and considered the said petition, and it appearing to the Court that the said Jno. Sharshall Grasty, 3rd., Trustee in
Bankruptcy, may properly be made a party thereto, it is therefore
ordered, adjudged and decreed, that the said petition be filed with the
papers in this case and that the said J no. Sharshall Grasty, 3rd.,
Trustee in Bankruptcy, is hereby made party plaintiff in the said cause
in the place and stead of W. D. Snyder the present plaintiff, with
full liberty to take such further steps in this cause as his interest may
require.
60*
*We consent to the entry of this decree in vacation.
JOS. I. NACHMAN,
Attorney for Plaintiff.
TIMBERLAKE & NELSON
Attorney for Defendant.
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Clerk of the Circuit Court of Augusta County will enter this
decree in his Chancery Order Book in Vacation.
PETITION
To the Honorable J os. A. Glasgow, Judge of the Circuit Court of
Augusta C ounf)', Virginia.
The undersigned petitioner respect£ ully represents unto this Honorable Court :
1. That there is now pending in your Honor's Court a chancery
case the style of which is \h/. D. Snyder vs. J. P. Rise and James
Pinkney Hise.
2. That the object of said suit is to declare James Pinkney Rise ·
a 'frustee of certain property for the benefit of his father, J. P. Hise
and to subject the said property to the payment of a debt due the complainant.
3. That your petitioner is interested in the said suit by reason
of the fact that the defendant J. P. Hise has filed his voluntary petition in Bankruptcy and that your petitioner was on the 18th day oi
July, 1930, appointed his Trustee in Bankruptcy. Your petitioner
was by further order of the Bankruptcy Court directed to pro61 * ceed with the said suit in his *name as Trustee for the benefit
of all creditors, all of which will more fully appear from a
copy of the order of the Bankruptcy Court which is attached hereto
marked Exhibit A 1.
Your petitioner therefore prays that Jno. Sharshall Grasty, 3rd.,
Trustee in Bankruptcy for the estate of J. P. Rise may be made a
party plaintiff to this suit in the place and stead of W. D. Snyder the
presept plaintiff, that leave he given your petitioner to amend the hili
in this cause so as to show your petitioner's interest in the matter in
controversy, and that your petitioner be treated as the plaintiff in the
said cause as though he were the original complainant, and such other
further relief as the nature of your petitioner's case may require and
to equity seen1 just.

JNO.

SHARSHALL GRASTY, 3rd., Trustee
By Counsel.

.JOS. I. .NACHMAN,
Counsel.

.. lf
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Notice of the filing of this petition is hereby accepted and service
of process hereon is waived Aug. 13/30.
TIMBERLAKE & NELSON
Attorneys for Respondents.
EXHIBIT A 1.

lu the United Sta.tes District Court for thr. ltVester1l District o.f
Virginia
(In bankruptcy)
62*

*In the Matter of

J.

P. RISE
Bankrupt.

No. 718

At Staunton, Virginia, in said District, on the 6th day of August,
1930, before Duncan Curry, Referee in Bankruptcy.
It appearing that there is now pending in the Circuit Court of
Augusta County a suit in the style of W. D. Snyder vs. J. P. Hise
and James Pinkney Rise, the object of which suit is to declare James
Pinkney Rise Trustee of certain property for the benefit of J. P.
Hise, and it appearing that the said J. P. Hise is now a Bankrupt, and
that J no. Sharshall Grasty, 3nL, is Trustee herein, and it further appearing that creditors have agreed to save said Trustee harmless from
any costs, it is therefore ordered, no objection being made, that the
said Jno. Sharshall Grasty, Jrd., proceed with the said suit in his
name as Trustee, as party plaintiff, and spall report his proceedings
under this order. ·
DUNCAN CURRY,
Referee.
*And at another day, to-wit: On the 14th day of August,
1930, this day came John Sharshall Grasty, 3rd., Trustee in
Bankruptcy for J. P. Hise and filed his amended biiJ, which amended
·
hill is in the words and figures following, to-wit :

63*
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Al\tiENDED BILL
To the Hollorable los. A. Glas,qo·w, Judge of the Circuit Court of
Augusta County:
Your complainant, Jno. Sharshall Grasty, 3rd., Trustee respect£ull y sh0\\ S unto this honorable court :
l. That he is Trustee in Bankruptcy for J. P. Hise as will be
shown by "Exhibit A 1" filed with a petition asking that Jno . .Sharshall Grasty, 3rd., Trustee, be made a party plaintiff in this cause; and
said petition and exhibit being filed with the papers iri this case.
2. Your complainant further represents unto this Honorable
Court, that patents were applied for lVIay 19, 1928, and February 28,
1929, and patents were issued February 11, 1930, and December 31,
1928, respectively, upon the aforesaid applications, to cover bed
springs, which said patents are of considerable value, having been sold
to one, 13. M. Weller and his associates for the sum of Five Thousand ($5000.00) Dollars in cash to be paid in several installments and
Five Thousand ( $5000.00) Dollars worth of paid up stock in a Corporation to be formed for the purpose of manufacturing the aforesaid
bed springs, and \:\.rith an additional royalty of a stipulated price for
each bed spring so manufactured and sold, as evidenced by
64*
*a copy of the contract filed herewith marked "Exhibit C". ·
From the various paper writings signed by the parties, your
. complainant is unable to say, with any degree- of certainty, just ·who
is the patentee of the aforementioned bed springs, the parties having
used the names of J. P. Hise, James P. Rise, and J. P. Hise, Jr., so
interchangeably as to cause confusion in the minds of persons who
might deal with the said papers, and/or to assist it1 perpetrating this
and other frauds.
3. But your complainant further charges and avers that prior
to the application for the aforementioned patents, J. P. Hise was
heavily indebted to various creditors, filed in his bankruptcy schedule,
in a stun in the excess of Eight Thousand ($8000.00) Dollars, and
was absolutely insolvent. Your contplained further charges and avers
that the brains and ingenuity of J. P. Rise was responsible for the
aforementioned patents, and that the proceeds of the sale thereof have
by various manipulations been worked into the hands of James Pinkney Hise with the intent of both he and his father to defeat the creditors of J. P. Hise frotn collection of the debts due by him.
4. Your complainant further charges and avers that the pro1
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ceeds of the said patents have been invested in real and personal property consisting of a house and lot located in the City of Staunton,
known as No. 221 Prospect Street, and two farms in Augusta County,
situated near the village of Verona, Virginia, and a large quantity of
personal property such as farming impliments and live stock,
65*
etc., situated upon *the said farms, by James Pinkney Rise, and
title taken in his name. Your complainant further charges
and avers, that the said J. P. Hise is the real owner of the property
hereinbefore mentione that he still handles, manupulates and controls
the said property and. th~t the titles are in the name of James Pinkney
Rise, or James P. Rise, Jr., for the purpose of defrauding, hindering
and delaying the collection of the obligations of J. P. Rise. A copy
of the deeds to each and every parcel of land is filed herewith marked
"Exhibit D. E. F. and G".
In consideration whereof, and inasmuch as your complainant is
without remedy save in a court of equity, your complainant prays:
1. That the said
P. Rise and James Pinkney Hise, be made
parties defendant to this bill, and required, but not under oath, to
answer the same, the oath being hereby ·expressly waived.
2. That process may be issued against them.
3. That the said.James Pinkney Rise, or J. P. Rise, Jr., be
declared a Trustee of the aforesaid real and personal property hereinbefore mentioned, for the benefit of his father, J. P. Rise.
4. That all proper orders and decrees may be made, inquiries
directed, and accounts taken ; that the aforesaid real and personal
property be sold and the net proceeds, after the payment of all costs,
expenses and liens upon the said property, be paid over to
66*
your complainant for distribution by *him among the creditors
of the aforesaid bankrupt, as required by law; that your complainant may have all such further, other, and general relief in the
premises as the nature of his cause may require or to equity seem
just.
JNO. SHARSHALL GRASTY, 3rd., Trustee
of J.P. HISE
By Counsel.
JOS. I. N ACHl\IIAN, p. q.

r

Process upon this amended bill is hereby waived, Aug. 18/30.
TIMBERLAKE & NELSON,
Attys. for Defendants.
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*IN THE CIRCUIT COURT OF AUGUSTA COUNTY}
VIRGINIA:

JOHN SHARSHALL GRASTY, III, Trustee
vs.
JOHN P. HISE AND JAM:f-4~ PINKNEY HISE, sometimes known
as James P. Hise, Jr.
Depositions of Lloyd Sullenberger and others, taken before the
undersigned Notary Public, at the Court House, in Augusta County,
Virginia, on September 2, 1930, between the hours of 9/30 a. m. and
6 p. m., pursuant to agreement of counsel, arid to be read as evidence
on behalf of complainant in the above entitled cause.
PRESENT : Grasty & Nachman, attorneys for plaintiff, S. D.
Timberlake, Jr., attorney for defendants.

R. W. HEVENER
a witness of lawful age, called on behalf of the plaintiff, after being
duly sworn, deposes and says:

Direct Examination
BY MR.

NACH~IAN:

Q 1 Will you please state your name, age, and address?
A R. W. Hevener, Hightown, Va.
Q2 How long have you been a resident of Highland County?
A All of my life.
68*
*Q3 Do you know John Hise and Pinkney Hise. his
son?
A Yes, sir.
Q4 How long have you known them?
A I have know John ever since he has been in the County and
his son all of his life.
QS Do you happen to know how much education Pinkney has
had?
A .Not definitely. He has attended the public school right
near his hon1e in West Virginia that Highland County helped to
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support; I know he attended that school ; I do not know how many
years.
Q6 Would you say he has had as much as a fifth grade education, more or less?
A I doubt if he has had that much.
Q7 vVhat would you say is the apparent degree of intelligence
of Pinkney? Would you call him very bright, or very dumb, or the
average?
A I-Ie is under the average.
Q8 Would you class him as a typical mountaineer?
A Yes, sir.
Q9 Have you ever heard of Pinkney inventing anything?
A No, sir.
MR. Tll.VIBERLAKE: All of the foregoing questions
and answers are objected to, upon the ground that the evidence is utterly irrelevant, incompetent and immaterial, and
counsel for defendants moves the court to reject all of this
evidence.
69*

*1\'IR. NACHMAN: In answer thereto, counsel for
complainant says that the whole question in this case is, who
is the inventor of the patents involved, and evidence as to
the apparent degree of intelligence and knowledge of prior
inventions should be admissible to throw some light on the
subject of inquiry.

Q 10 I believe you are a creditor of John Hise, are you not?
A Yes, sir.
Qll He owes you something like $900.00?
A Yes, sir.
Q12 Did you approach him and ask him for the payment of
this account?
A Yes, sir.
Ql3 At that time you had some conversation with him in regard to these bed springs, patents and property, etc., did you not?
A Previous to the conversation in regard to the bed springs[ have had some notes discounted in the bank for some of this indebtedness-about the time he was making an assignment of his
property, or the title to his mountain farm, to his children, Pink, a
daughter and a son-in-law, he came into my store over in Hightown,
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and one of the notes at the bank was due and I got notice from
the bank and he said I would have to renew it. *After I had
renewed the note, I asked him what he meant by turning his
property over to the children ; what those of us would do if he was
turning his property over to the children; what he expected to do with
his creditors. He said: "I am not going to beat you out of anything; I am going to beat the dam sons of bitches from West Virginia" (using his own words). That was all he said at that time. I
took the note and brought it to the bank After he had moved to
·Augusta County, he was back up there doing some work on his place
and he bought some wire, etc., from me at the store, and he was telling me about getting some patents on bed springs; going to incorporate; that Mr. Timberlake and Mr. Ruckman and good friends of
his were interested in this new company, and he wanted me to take
some stock in it. I told him I did not believe I wanted any stock in it
at that time. These notes I had at the bank, I had been carrying these
notes and they had run along and came due again, and the bank notified Mr. Rise they were due and he did not pay any attention to it.
Mr. Cox called me in and he said: "I cannot get any reply from John
Hise about the notes." I wrote him again and I did not hear from
him. A little while after that he was in Monterev and just prior to
that I had the conversation about the bed springs business before the
other occurred; he said that they were forming a stock company and
getting new patents and putting it in Pink's name. I asked him why
he was doing that. He said: "I cannot have anything
71 *
*in my name because my creditors will not allow me to have
anything in my name." I asked him: "How about these notes
and this indebtedness to me?" l-Ie said : "I am not going to beat
you out of a cent, nor the Highland Mercantile, nor Mr. Wood, but
I do not give a damn about the other beys; I an1 going to pay you
boys." I said: "If you are going to put everything out of your
name, how will you pay us ?" He said : "We will make a lot of
money out of it and I will pay you and the Highland Mercantile and
Mr. Wood.
Mr. Cox called me and said ] ohn Rise was in Monterey and I
1ocated him standing by a fence and I talked to him an~ I told him
the notes were clue and would have to be remewed. He said: "I
have not got anything; no use to renew it." He was rather short
about it. I said: "But you told tne you expected to pay me; give
me a note with Pink on it." He said: ·"I cannot do that,- the company will not allow Pink to sign any paper." I said: "That is
70*
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mighty funny." He said: ."It does not make any difference: I will
renew the notes, but I have not got anything." I came in and paid
the notes and I took the old one with me; that is about all; I have not
seen Mr. Hise since.
Q 14 Had any of these notes that you held been endorsed by
Pink?
A No, sir.
QlS To your knowledge, I believe, John Rise has been selling
bed springs through this county long before the patent that is involved
in this case?
72*
*A Yes, sir, sold bed springs to my grand-mother, prior
to 1913.
Q16 How long, to your knowledge, has he been selling these bed
springs through this county?
·
A Ever since he came to Highland County; I don't know how
long, at least 20 years or more, perhaps 30 years.
Q17 Tell us whether or not you have seen Pink Hise in this county.
during the summer of 1930?
A Yes, sir, he has been here the magority of the tilne.
Q18 He has been here practically all the summer, since June?
A I have seen him here off and on since June.
Q19 What has he been doing?
A Working for Mr. Homer Stevenson on the farn1; lives with
his father in law; he was married within the last month and is staying with his father-in-law and working for Mr. Stevenson.

Cross Exa1nination
BY MR. TIMBERLAKE:
Q 1 You held these notes against John Hise?
A Yes, sir.
Q2 When did you take these notes?
A I could not give the date of those notes, some of them I
have been carrying for 3 or 4 years, for store accounts and discounted
at the bank, and he was to pay them and he did not pay them.
Q3 Did you turn the notes over to Grasty and Nachman
73*
for *collection last year?
A Yes, sir.
Q4 · \t\That is the amount of your indebtedness?
A I do not know exactly.
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QS Old John Hise lived on the top of Alleghany mountain?
A Yes, sir, the Jonas Puffenbarger farm.
Q6 It was sold under decree here last year?
A Yes, sir.
Q7 I believe his brother who lives over there bought the farm?
A His nephew took it for the Federal Land Bank.
Q8 Clay Rise and John have been on bad terms for a long
time?
A I don't think they have; I don't know; they travel together
and deal together.
Q9 John Rise has no education, has he?
A I do not know so far as schooling is concerned; he has much
sense.
QlO He has no tnore education than Pink?
A He has a whole lot more sense than Pink.
Q 11 Pink lived with his father?
A Yes, sir.
Q12 Worked with him?
A. Yes, sir.
Q13 Helped hin1 make bed sprmgs and sell them over the
COQnty?
74*
*A Yes, sir, travelled with him.
Q14 John Rise came out here and wanted to sell you
some stock in the stock con1pany that had been formed in Staunton?
A Yes, sir, asked tne if I did not want some stock.
QlS He told you that Mr. Glenn Ruckman and I were interested in the stock and he wanted to sell you some?
A Yes, sir, he said he was going to get som much royalty out
of it.
Q16 Do you remember the date of that conversation?
A I do not.
Q 17 Tell me as nearly as you can?
A I could not say just when that was; some 6 months after he
moved to Augusta County; he had been over there for some little
time?
Q18 This was after this company had been formed over there
to put this bed spring on the market?
A He was talking about this company; I do not think it had
been formed.
Q19 Do you know how long he has been in Augusta County?
A About 2 years or more.
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Q20 Could you not tell me by the date, or dates of these notes
about when this conversation took place?
A I don't know whether I could or not; the note run along for
some little time and not renewed.
Q21 Was it last winter, or fall or last summer?
A I do not just remember the date when he left here; if 1
knew when he left here to go to Augusta County I could tell
75*
you *I think it was the fall of 1928; I think; I am not positive
about that; I could not make a positive statement about the
date.
Q22 You know nothing about the procuring of the Patents?
A No, sir, the only thing I know about the formation of this
company is one day, Mr. Glover said some man interested in the company was in Monterey ·in the bank and asking about John Hise' s
creditors, inquiring about me; said he was coming to see me, but he
never did, just before the company was organized.
Q23 Was this after the talk you had with Mr. Hise?
A Yes, sir.
Q24 Hise did not tell you what the patent was?
A No, sir; said having the bed springs patented, I supposed the
same old springs; going to organize a stock company; wanted to
know if I wanted some stock.
Q25 You don't know what patents?
A He said the bed springs patents.
Q26 You do not know what patents had been gotten before?
A No, sir.
Q27 You don't know whether before or after any patents had
been granted ?
A I presumed it was after; he said he was getting some additional patents on the bed springs.
Q28 Some patents, or additional patents, on the springs which
he had already patented?
A Yes, sir, 1 so understood it.
76*
*Q29 \Vas Pink Hise with his father at the time you had
this conversation relative to the bed springs patents?
A No, sir, by ourselves in my office.
Q30 Do you authorize the notary to sign your name to your
deposition?
A I do.
Further this deponent saith not.

R. W. HEVENER.
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LLOYD SULLENBERGER,
another witness of lawful age, called on behalf of the plaintiff, after
being duly sworn, deposes and says:

Direct E.t:amiuatiou
BY MR NACHMAN:
Ql \Vill you state your nam~, address and age?
A Lloyd Sullenberger, Monterey, Va., 53.
Q2 I-I ow long have you been a resident of Highland County?
A All of my life.
Q3 Do you know John Rise and his son, Pinkney Hise?
A Yes, sir.
Q4 How long have you known them?
A I expect I have known John Rise for 30 years and Pink all
of his life.
QS vVhat would you estimate the scholastic education of Pink
Rise?

77*

*MR. TIIviBERLAKE: The question is objected to
as not a pertinent inquiry and because it is a question of
opinion and not of fact.

A I could not hardly say; I suppose he had a little free school
education.
Q6 Do you think he has had as much as a fifth grade education?
A No, sir, I don't think so.
Q7 Would you class him as unusually bright, or dumb, or an
average human being?
A I consider him as dumh as the devil.
Q8 Have you ever known or heard of Pink Rise being an inventor, or inventing anything?
A No, sir.
Q9 I believe you are a creditor of John Rise, are you not?
A Yes, sir.
QlO He is indebted to you for approximately $700.00 or
$800.00, to you and your company?
A Yes, sir, around $1000.00, I guess; I ha,·e forgotten the
amount of the notes.
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Q11 I believe in the early part of 1928, you and John Rise had
a conversation in regard to the transfer of his Highland property, did
you not?
.A.. The transfer of his land, yes, sir.
Q12 Will you state what that conversation was?
A He got in a n1ix-up over in 1\llarlington, W. Va., at
78*
that *time I was director in the First National Bank; he ow..ed
the bank right tnuch and he repeatedly said that he would
transfer his property to his son to beat those damn sons of bitches
over in West Virginia.
Q13 I believe the Federal Land Bank of Baltimore had a loan
·
on his real estate here?
A Yes, sir.
Q14 The First National Bank of Highland also had a loan, a
second lien ?
A Yes, sir.
QlS Did you ever ask him, as a director of the bank, why he
had made this conveyance of his property?
A He voluntarily told me.
Q16 Have you had any conversation with John Rise or Pink
Hise about these patents involved in this case?
A With. John several times.
Q 17 \Vhat was the nature of it?
A He told me repeatedly that he was getting a new patent on
these bed springs so that he could fold them up in a small package
and parcel post them anywhere in the United States.
Q18 Did he make any statement to you as to who the inventor
was?
A He said he was getting a new patent.
Q19 Did he make any statement about putting these patents in
Pink's name?
79*

*MR. TIMBERLAKE:
leading.

The question is objected to as

A I do not remember that he did; he come in the store there
repeatedly and slapped me on the shoulder and said : "By God, you
boys have been my best friends an4 I am going to pay you."
Q20 What was the approximate date?
A September, 1927, or 1928, stated it 3 years ago.
Q21 It is a well-known fact that John Hise has been selling
bed springs through this part of the county for the last 30 years?
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Yes, sir, almost as long as I can remember.
Cross E..rantination

BY MR. TIMBERLAKE:

Q 1 Your claims are represented by Grasty and Nachman?
A No, sir, Taylor & Taylor, my brother took the claims to you,
to see you, and you were out of town, and Glenn Ruckman told him
to turn thetn over to Wesley Taylor.
Q2 Does he still represent your claim ?
A Yes, sir.
Q3 Do you know anything about the procuring of these patents ;
when they were procured?
A No, sir, I don't only, as I stated, that John repeatedly told
me he was inventing a new thing; had a new invention, that he could
fold these springs in a small package and parcel post them.
80*
Q4 Do you know anything about the formation of the
company that took over these patents ?
A No, sir, I heard a little; don't know much about it.
QS You do not know when or how the idea for this patent originated?
A No, sir, only what John said.
Q6 Pinkney has lived with his father all of his life?
A As far as I know.
Q7 He helped hin1 to make and peddle bed springs ever since he
was a child?
A I would say he had.
Q8 They lived together back on the top of Alleghany Mountain?
A Yes, sir.
Q9 It was the only business they had excepted for e1: little grazing, selling these bed springs?
A They had a good farm for a mountain farm; every now and
then sell a little piece of timber off of it for a little money.
QlO Do you authorize the notary to sign your name to your
deposition?
A I do.
Further this deponent saith not.
LLOYD

SULLENBERGE~.
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81 *

*CLAY HISE,

another witness of lawful age, called on behalf of the plaintiff, after
being duly sworn, deposes and says:
Direct E,-ramination

BY MR. NACI-IMAN:
Ql You are Clay Hise?
A Yes, sir.
Q2 You are a nephew of John Hise?
A Yes, sir.
Q3 I believe two years or more ago, your uncle John Hise had
some judgments gotten against him in West Virginia, did he not?
A Yes, sir, that is what he told.
Q4 I believe, just about that time, did not he come to you and
tnake you a proposition in regard to his real estate?
MR. TIMBERLAKE: The question is objected to
because it is grossly leading. Counsel should ask the witness without leading him what conversation, if any, he
had with with his uncle. It is further objected to because
there is no question of any real estate involved in this case.

QS Did you ever have any conversation with John Hise in
regard to real estate situated in Highland County?
A Ail I can tell you is he come to my place about eight
82*
o'clock one night; said they was getting after him back *in the
other state, West Virginia, and he wanted to put his property
over in my hands so they could not make these debts off of him, so
he asked me whether it would be all right, and I told him, "No." Then
he said he would put it over in Pink and Gertie and Dewey Hise's
names. I' told him he could do as he liked about that.
Q6 You turned the proposition down ?
A Yes, sir.
Q7 I believe your uncle moved from Highland County in 1928,
did not he?
A Yes, sir, I guess he did.
Q8 Where did he move to?
A Over near Staunton.
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Q9 Do you know anything about his money matters at the time
he moved from here? Was he well fixed, or down and out?
A He was down and out.
QlO Everybody was getting judgments against him?
A Yes, sir.

Cross Examination
BY MR. TIMBERLAKE:

Q1 Your uncle John Hise lived and raised his family on a. small
place on the top of Alleghany Mountain, right close to the West
Virginia line?
A Yes, sir.
Q2 You lived near to him?
83*
*A Yes, sir, him and I neighbors.
Q3 And when Jo4n Hise got involved over in West
Virginia he wanted to put this land in your name, as you have testified?
A He wanted to put everything he had there in my name.
Q4 He had nothing but the land and a little stuff on the place?
A A little stock.
QS The land had a deed of trust on it?
A I am not sure about that.
Q6 Was not it sold here last year in a suit foreclosing the
liens on it, which were on it when talking to you?
A The Federal Land Bank sold it; they had a loan on it.
Q7 And you bought it?
A Yes, sir.
Q8 It brought just about the amount of the Federal Land
Bank loan?
A And the costs of the sale, right close.
Q9 So he had no interest in that property of any value when he
transferred it to his children?
MR. NACHMAN: The.question is objected to on the
ground that whether he had any interest in it or not is
entirely irrelevant; we are not seeking to set aside this
particular transaction, but offering this testimony solely
for the purpose of showing the course of conduct with
other property.
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84*

*MR. TIMBERLAKE: Counsel for defendants cordially agrees that the land business has nothing in the world
to do with the case, but inasmuch as counsel for complainant has seen fit to interrogate the witness, it is, of course,
proper for counsel for defendants to pursue the examination to such extent as he may desire.

Q10 What did you pay for the place?
$2600.00.
Q11 Your uncle, John Hise, has been selling home-made bed
springs ever since you can remember ?
A Yes, sir.
Q12 And Pink lived with him and worked with him and helped
him in the bed spring business ever since he was a child?
A Not that I know of.
Q 13 Don't you know that?
A Never knowed him to help him in the bed spring business,
not that I know of, Pink never made no springs.
Q14 Who made them?
A Uncle John.
Q15 Who helped him?
A Helped himself.
Q16 'Pink knew how to make them?
A I cannot answer that.
Q17 Did you ever work over there with them?
85*
*A No, sir.
Q18 You don't know anything about the work?
A I seen uncle John maktt them, but I never saw Pink make
them.
Q19 You do not know what work Pink did on the springs?
A No, sir.
Q20 Pink sold them?
A Pink went with him when he sold them, but I don't know
whether he sold any or not.
Q21 · Do you know anything about the patents?
A No, sir.
Q22 Do you know anything about the inventions?
A No, sir, I do not.
A
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Re-Direct Examination
BY MR. NACHMAN:

Ql Tell us whether or not you had a conversation with Pinkney
Hise something like a year back?
A A little over a year.
Q Will you tell us about that conversation, please?
A. The way that come up, Pinkney was working for me, down
here on the poles. Pinkney and his father sotne way had a suit here
\vith Bob Trin1ble and Uncle John and Dewey come down there and
talked to Pinkney a while, and when he come back he went up to the
spring to get a drink of water and sat down and was talking. Pinkney up and told me what was up and was telling me that he had
86*
*to come here to Monterey in a short time; said something his
father wanted him to deny the note or something. He asked
me what would you do about it; he said part of the debts on us and
part of them I don't know whether on us or not. I told him the only
thing I knew to do and the best thing, I thought would be to come up
here and tell as near the truth as he could. Pinkney said that it did
not make no difference to him how it went; he said there was nothing
over there that was his no way.
Q3 Nothing over in Augusta County?
MR. TIMBERLAKE:
as leading.

The question ts objected to

A If they. made him pay it, take nothing of his; he was just
standing between his father and his debtors or creditors.
Q4 What did you understand by "There"? What did that
mean?
A Over at his home, over at Pinkney's home.
QS In Augusta County, near Staunton?
A Yes, sir.
Q6 He made the statement that he was just standing between
his creditors and his father, nothing there that belonged to him?
A Pinkney said if they made John pay it it will take nothing off
of me; nothing over there-over home, he meant-that is mine; all I
am doing just doing business through my name.
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87*

*Re-Cross Examination

BY MR. TIMBERLAKE:
Q1 What was it exactly that he said: You have told us two or
three different things; tell us word for word what he said?
A He said: if they made Dad pay (John Hise, you understand, Pink's father), if they make him pay it, it will take nothing off
of mee; everything over there is his. He said, they are just doing
business through my name to beat his creditors, to stand them off.
Q2 You are just adding son1ething more that you say he said?
A That is exactly what he said.
Q The very words he said, word for word?
A Yes, sir, that is right. .
Q4 The exact words?
A As near as I can remember.
QS That conversation took place when?
A A day or two before they had the Bob Trimble suit over
here.
Q6 Do you know when that was?
A Not the exact date.
Q7 What year was it?
A 1929.
Q8 Last year?
A Yes, sir.
Q9 Who was present, just you and Pinkney?
88*
*A There was another fellow present, but he said he did
not remember anything about it.
Q10 Who was it?
A Edmund Washburn ...
Q 11 Where does he live?
A On Back Creek, six miles from Hightown.
Q12 Although he was present when you claim to have had this
talk, Ed Washburn says he does not remember anything about it?
A He said he was not paying any attention; remembers us
talking, but just does not remember what we were saying.
Q13 How did you happen to be talking to him about it?
A Ed and I talking one day and I just forget. who broke the
subject, Ed or myself.
Q1 Are you on good terms with your uncle John?
A Ordinary.
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Q15 What do you mean by "ordinary"?
A On good terms in a way.
Q16 What way are you not on good terms?
A When he started to leave out here, you see, he first tried to
get me to take this property over, you understand, and when I did not
do that he kinder turned a cold shoulder to me, you see.
Q 17 Y ott have not been on good terms for some time?
A Not since that, not real good terms.
Q18 You have been an enemy of his ever since?
89*
*A · He has not done anything to me.
Q19 You have not liked him?
A I have not disliked him.
Q20 Don't you know you have not been on good terms for the
last couple of years, but, on the contrary, you have been on bad terms?
A No, sir.
Q21 Do you speak to each other?
A Yes, sir.
Q22 You lived over there, side by side?
A Yes, sir.
Q23 You had trouble while he was over there?
A No, sir.
Q24 You never had any trouble?
A Not that I know of.
Q25 You have been trying to work up this case?
A No, sir.
Q26 Did you go to see Ed Washburn?
A No, sir.
Q27 When was it you talked to him?
A At different times.
Q28 About this very matter?
A No, sir.
Q29 When did you talk to him about this matter?
A I cannot recall.
Q30 During this year?
A Blamed if I know for sure about that, I could not say.
90*
*Q31 Ed Washburn was right there the whole time you
were talking to Pink?
A We were working together.
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Re-Direct

E.~amination

MR. NACHMAN:

Ql Mr. Rise, do you have anything against your uncle?
A No, sir.
Q2 You still contend that what you are testifying to here is the
truth?
A Positively the truth.
Q3 And you would not say it if it were not the truth?
A It does not make me anything ei_ther way.
Re-Cross Examination
BY MR. TIMBERLAKE:

Ql Do you know anything about the inventions?
A Just like I told you before now, as far as knowing who made
the thing, I don't know.
Q2 Do you know anything abo~t the issue of the patent?
A No, sir, I don't know, .John and Pinkney's business, I don't
know.
Q3 About the patent, or the bed springs, either one, you never
did know?
A No, sir, don't know nothing about patent or business in that
way.
91 *
*Q4 Do you authorize the notary to sign your name to
your deposition?
A I do.
Further this deponent sai th not.
CLAYHISE.
OSCAR RISE,
another witness of lawful age, called on behalf of the plaintiff, after
being duly sworn, deposes and says as follows:
Direct Examination
BY MR. NACHMAN:

Ql

You are also a nephew of John Hise?
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A Yes, sir.
Q2 Within the last year or two have you paid a visit to your
uncle, John Hise, at his hime near Verona?
A Yes, sir, I was there one night.
Q During that visit did you have any conversation with your
uncle John Hise in regard to his patent on the bed springs?
A We had a little con\·ersation.
Q Was he drunk or sober?
A Pretty well tanked up.
QS What did he say during the course of that conversation?
A The way the conversation come up, r was making .a patent
on an automobile like myself. Me and him got conversation up
92*
about patents. He n1ade this remark to me. *He said that
would be no account if you would get it worked though; you
are like Pink here; he said people have all claimed he is smart;
worked up a good springs patent; he did not have nothing to do with
it; it is all mine; that is what he said.
Q Did he make that statement?
A He made that statement.
Q7 About Pink not having sense enough to do that?
A You know he would not have sense enough to have done
something like that; he just laughed, because he was about half drunk
Q8 That was said at his home in Augusta County?
A Yes, sir.

Cross E.t·am,ination
BY MR. TIMBERLAKE:

Ql Are you on good terms with your Uncle John?
A Yes, sir.
Q2 Were you. drunk?
A No, sir.
Q3 Were you drinking?
A I had not had a thing to drink
Q4 Who else was there?
A Several around there, me and him sitting there talking.
Q Who else in the room, what other people?
A I don't remember whether anyone else was in the room or
not.
93*
*Q6 Tell me exactly who was there?
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A I didn't pay no particular attention; the family were
there and Jake's son, Joe, was there and Pinkney was there.
Q7 What did Pinkney say?
A He was not right in the room when we were talking about
that; they was going out and in; me and him sitting there talking.
Q8 What day of the week was that?
A I don't know whether it was Saturday or not; I believe it was
Saturday night or Sunday morning.
Q9 What month was it?
A Just about a year ago; I cannot state whether it was in
Augusta or· September.·
Q10 How long did you stay?
A I stayed over night; went there about five in the evening and
left the next morning, approximately at eight o'clock
Q 11 Do you know anything about the bed springs?
A Not a thing about who made it or nothing else.
Q12 You do not know whose idea it was?
A No, sir, I never as much as seen a photograph of it.
Q13 John told you that everyone was talking about how stuart
Pinkney was to invent the bed springs?
A But he said you know he did not have sense enough to do it.
Q14 That he had hatched the idea up himself?
A That is the way I understood it.
Q15 That he had thought out the idea and Pink had
94*
taken the *idea and patented it?
A I don't Know how they did that; the way he got it off
to me I thought he made it himself; he did tell me he made it hhnself;
that he made it himself.
Q16 Made what?
A The patent himself, the way he told me.
Q17 The government makes patents?
A He made a form before it went to the goyernment office.
Q18 John had been talking about that idea for some time?
A They claim he had.
Q19 Talking about it everywhere, this idea of the bed springs?
A That is the first time I had a conversation with him.
Q20 For some time he had been talking about the idea on the
bed springs?
A Not to me; I heard other people talking about that.
Q21 You heard the idea of the patent discusses in the neighborhood?

James Pinckney Hise vs. J. S. Grasty, Trustee

59

A Yes, sir, be£ore I talked to John ; I had not been about John
for something like three years.
Q22 This idea about making change in the bed springs patent
had been talked about here for some time, had not it?
A Around through the country for about eighteen months,
something like that.
Q23 About making a folding up bed springs?
A Something on that order; how it was gotten, I don't know
nothing about that at all.
95*
*Q24 Do you authorize the notary to sign your nan1e to
your deposition?
A I do.
Further this deponent saith not.
OSCAR HISE.
A.P.GUM,

a witness of Ia wful age, called on behalf of complainant, after being
duly sworn, deposes and says:
Direct E~vamination
BY MR. NACHMAN:
Ql
A
Q2
A
QJ
A
Q4
A
John.

QS

Where do you live?
Monterey.
How long have you lived in Monterey?
Twenty-one years.
Do you know John P. Hise and his son, Pinkney?
Yes, sir.
About how long have you known them?
Practically ever since I have been in Highland I have known

How long have you known Pinkney?
A Ever since he was a small boy.
Q6 Y ott were formerly cashier of the old First National Bank
of Highland?
A Yes, sir.
Q7 Did you and John Hise have any conversation in regard to
these bed springs ?
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Yes, sir.

*Q8 Please relate what that was?

A It was always my understanding that John P. Hise
was the owner of the patent of the bed springs, and he was the n1an
who was getting out the springs.
Q9 Did Mr. Hise ever come here and attempt to borrow money
on the springs, on this patent?
A He borrowed money and about the time he was getting the
second patent out he wanted to borrow tnoney and we did not let him
have it and· I told hitn he ·might possibly get it at the Crab Bottom
Bank; he was owing us right much money at this time.
QlO Did he make the statement that he was the inventor?
A He said he was going to get a new patent, that is for the
folding bed springs.
Qll Did not mention anything about Pinkney?
A No, sir, that is the folding bed springs to put in a box so he
could ship them by parcel post; talking about forming a corpor~tion in
Staunton, Mr. Julius Witz and others mentioned.
Q12 Do you recall the circumstances of the transfer of his property to his children ?
A About the time he was having trouble with a fellow at Cass,
West Virginia, about some stocks or bonds, or something; I do not
just recall just what it was about; and he said he was afraid these
judgments would go against him, about $2,000.00, and that he was
making the property over to his children to avoid paying that
97* debt, *in case they got judgment, but not doing it to affect his
creditors here and for the bank not to be the least bit uneasy.
I told him we had a deed of trust on his property any way.

Cross Examination
BY MR. TIMBERLAKE:
Ql John Hise for many years made home-made bed Sl)rings
and peddled them over the country?
A Yes, sir.
Q2 Pinkney helped him?
A I never did hear he helped him; I never knew he helped him.
Q3 You never saw them made?
A No, sir.
Q4 Was not Pinkney with him all the time he was selling then1?
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A No, sir, travelling along in the wagon, and I never knew
Pinkney to be along.
QS Has not Pinkney been with him all the time??
A I never saw him along with him with the bed springs.
Q6 The idea of the bed springs was discussed around here for a
long time?
A Yes, sir.
Q7 It was public property so far as knowledge of it was concerned?
98*
*A Yes, sir.
Q8 One of the original ideas was to get a bed springs
that would conform itself to the position of the body and distribute
the weight when two people occupied the bed and one was heavier
than the other?
A He thought he could ship it by parcel post.
Q9 The folding springs idea was discussed here for a long
time?
A Yes, sir.
QlO Collapsible or folding springs so he could ship by parcel
post?
A Yes, sir.
Qll You don't know anything about procuring the patent?
A No, sir.
Q12 From the general knowledge and discussion of that idea
anybody could have gotten a patent on it?
A Yes, sir.
Q13 It was public property, the whole proposition?
A Yes, sir.
Re-Direct E.-ramination
BY MR. NACHlVIAN:

Ql During the talk about this bed springs being common knowledge through the country and public property, so far as knowledge of
it was concerned, did he go around and tell everybody how it worked,
or just say it was an improvement on his bed springs?
99*
*A No, sir, just said making an improvement o~ it.
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Re-Cross Exa-mination

BY MR. TIMBERLAKE:

Ql He told you freely that it could be shipped by parcel post?
A Yes, sir. ·
Q2 He discussed it, time and time again, with everybody, would
he not?
A I do not know as to that, with everybody, but he told me
about it at the bank; about telling others I could not say as to that.
Q3 Do you know whether he had any patent on these bed
springs he was selling out here all these years?
A I don't know; I never saw patent right or anything like that;
I suppose he did have one.
Q4 Was he not selling the bed springs under a license fron1 a
patentee, an old patent?
A I do not know about that.
QS He talked to you about the idea of folding them up r
A Yes, sir.
Q6 It was generally known in the community?
A After the patent was taken.
Q7 How long ago was it that you first heard of it?
A I cannot say exactly.
Q8 How long back, would you think?
A Four years, I would think.
100*
*Q9 For the last four years you have heard the matter
discussed?
A Something like that, talking about it.
Re-Re-Direct E~·mnination

BY MR. NACHMAN:

Ql None of the details of the operation of the patent were released?
A I never did know what the details of the patent were.
Re-Cross E.;ramination

BY MR. TIMBERLAKE:

Ql He undertook to explain to you about having them fold?
A Yes, sir, about folding.
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Q2 Also whether made of wood frame or steel?
A I don't know about that.
Q3 Making the springs stronger for a heavier person, to keep
them from sagging?
A He did not explain that part to me ; just about the bed springs
in general.
Q4 The folding and adjustable feature he discussed with you?
A Yes, sir.
QS Did you ever see one of the folding ones?
A No, sir.
Q6 He just discussed the idea with you?
A He said he was getting an improvement on it.
101 *
*Q7 Do you authorize the notary to sign )'OU name to
your deposition?
A I do.
Further this deponent saidth not.

A. P. GUM.
E. D. SVvECKER,
another witness of lawful age, called on behalf of the complainant,
after being duly sworn, testified as follows :

Direct Examination
BY MR. N ACHlVIAN:

Q 1 I believe you are J ustic~ of the Peace in Highland County?
A Yes, sir.
Q2 How long have you been a resident ·of Highland County?
A Sixty-one years.
·
Q3 All of your life?
A Yes, sir.
Q4 Do you know John P. Hise and his son, Pinkney?
A Yes, sir.
Q5 How long have you known them?
A Twenty-five or thirty years.
Q6 It is more or less common knowl~dge arount here that John
Rise has been making and peddling bed springs through this county
for the past twenty-five or thirty years?
A Yes, sir.
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*Q7 About two years ago, Mr. Swecker, John Hise left
this county and moved over to Augusta County, do you know
anything about his financial condition at the time he moved?
A I know something about his business; I think last February
two years ago I transacted some business for him; I prepared a deed.
Q8 Do you know anything about his financial condition in
February two years ago? Did he have plenty of money, or was he
financially embarrassed?
A Insolvent, I would say.
Q9 I believe at that time you drew a homestead deed for him?
A Yes, sir.
Q 10 You also drew one other deed?
A Yes, sir.
Q 11 Will you tell us what the other deed was?
A The deed for the lands; he conveyed his· land on Alleghany
Mountain, he and his wife, to his son Pinkney, and if any one else
mentioned in that deed, I do not recall.
Q 12 He conveyed it to Pinkney and his other children?
A He conveyed his land to Pinkney and to Gertie and Dewey.
Q13 At that time he also made out a note, did he not?
A I made out a note for him.
Ql4 Who was that note made payable to?
A I made out several notes for him on that day; made
out one note, I think, to his son Pinkney; he claimed that
103* *Pinkney had loaned him money.
Q15 Did he make out a note payable to Lizzie M.
Snyder?
.
A Yes, sir, I prepared a note so that he could borrow $800.00
of Mrs. Dower Snyder, for $875.0_0. He told me at the time he could
borrow that amount from those people, provided that he could make
them safe, and in that deed I prepared to his children he had me to
insert in that deed that a vendor's lien should be retained on the land
conveyed to secure the payment of the note of $875.00.
Q16 I believe Pinkney is the maker of that note?
A I believe so.
Q17 Just about the time that this deed was drawn, several of
Mr. Hise's creditors obtained judgments against him over in West
Virginia?
A That is what he told me.
Q 18 Did he make any statement about why he was conveying
the property?
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A Yes, sir.
Q19 What was it?
A He told me that the sheriff of this county had some executions against him for collection from West Virginia; these judgments
were rendered on contracts of the Hise Wagon Springs Company, I
believe he called it, and the homestead deed was not waived and he
expected to show those fellows in West Virginia that they could not
make their money over here off of him that he was going to
104* *homestead the whole damn bunch.
Q20 He also told you at that time, did he not, that he
was making this conveyance for the purpose of defeating these West
Virginia creditors?
A Yes, sir, that is what he stated.
Q21 About seven or eight months ago, did you or not have a
conversation with John Hise on the streets of Staunton?
A Yes, sir, I met him on the streets of Staunton, as well as I
remember in February of this year.
Q22 Had you had any conversation with him then in regard to
these bed springs patents, etc. ?
A I did, or rather he had a conversation with me.
Q23 What was said?
·
A He told me at that time that he had ·sold his bed spr:ings business, as well as I remember, to Montgomery Ward and Company, and
in that sale had received a big pile of money, and that he bought
property close to Staunton, and had it deeded to his son Pinkney so
that the people that he owed could not get after him. He said :
"Squire, what do you think about it?" He said: "You reckon that
will stand?" I said: "John, that is too big a question for me to
answer."
Q24 · He made the statement to you then in February of this
year?
A As well,as I remetnber it was the month of February.
Q25 That he had sold his bed springs business and had bought
real estate with the money and had it deeded to his son
105* *Pinkney so as to keep his creditors from getting it?
MR. TIMBERLAKE: Councel for defendants objects to this reiteration by counsel for complainant of the
witness's statement. The witness has stated the conversation and it is not proper for counsel either to lead him into
other statements, or to incorporate the statements according to counsel's own idea, as is being done.
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Q26 He told you these facts and asked you whether you thought
the transaction would stand ?
A Yes, sir.
Cross

E~-ramination

BY lVIR. TIMBERLAKE:

Q1 Do you know anything about the patent ?
A Of course, I know that he has had a patent to make those
bed springs for years.
Q2 What patent did he have to make them?
A A patent ; I prepared some papers years ago when he apalied
for this patent, known as the bed springs company; shether he secured
a patent on that application I could not say.
Q3 Do you know whether he ever had a patent?
A Only what he told me.
Q4 Did he discuss the question of a folding bed springs?
106*
*A I only know what he repeatedly told me after he
moved to Augusta County, a company formed and taken some
of the most leading men in Staunton with him, going to organize, I
think, and get a fine thing out of it.
Q4 He told you he sold this business to Montgomery Ward and
Company?
A That is my recollection; I would not be certain about Montgomery Ward ; I am sure he told me he sold it.
QS You would scarcely remember Montgomery Ward and Company unless it were discussed?
A That is my recollection.
· QS ~ Whether any truth in that you don't know?
A That is my best recollection. ·
Q6 You do not know whether he did sell it or not?
A Only what he told me.
Q7 Y ott do not know what his business was?
A Only what he told me.
Q8 This idea about the patent of the bed springs had been
talked about for years?
A Yes, sir.
Q9 About the folding springs?
A Yes, sir.
Q 10 About making a springs that would distribute the weight
of people of different weight?
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A Yes, sir; I bought several bed springs of him.
Q11 The idea was public property so far as the community was
concerned?
A Yes, sir.
Q12 You could have gotten a patent of the bed springs
107* your*self, could you not, so far as it being generally understood, the idea was such cotnmon and general public property
that any one could have patented it, unless it had been already patented?
A If they would have the necessary machinery to make them,
I suppose it would have been done.
Q 13 He described in detail how it could be made ?
A He showed me the machinery that he made the bed springs.
Q14 You do not know who applied for this particular patent,
this last patent?
A Years ago he signed the papers that he applied for before
me as a notary ; I did not see the patent.
Q15 You do not know anything about the patent being issued
to Pinkney, or about the patent itself?
A No, sir.
Q16 The idea incorporated was generally known to everybody?
A After he went to Augusta County if a corporation was
formed there and they became incorporated, I know nothing about it.

Re-Direct Examination
BY MR. N ACHlVIAN .:
Q1 This new patent that they have just gotten out within the
last two years or so, did any one ever discuss the details of that patent
with you?
A Only Mr. Hise.
*Q2 Did he tell you how he was going to make it?
108*
A He named the parties in Staunton that joined in with
hitn and taken stock and gotten a new patent and going to reorganize
his business· and make big money out of it.
Q3 Did he ever tell y.ou just exactly how that patent was going to work?
A No, sir.
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Re-Cross Examination

BY MR. TIMBERLAKE:

Q1
A
Q2
A

He told you in detail how the bed springs would work?
Yes, sir.
And what the advantages of the new patent were?
Yes, sir.
R e-R c-Direct E.'raminatio1l

BY MR. NACHMAN:
Q1 He told you what the new springs would be like, folded up?
A Yes, sir.
Q2 He did not tell you how he was going to make it?
A No, sir. In fact he said he was going to bring a map out
and stay with me and get me to go along and introduce it; he made
our home his home when he was at Crab Bottom.
Q3 John Rise has invented others patents has not he?
A Yes, sir, a brake on a wagon.
Q4 And a wagon lock?
A Yes, sir.
109*
*QS Didn't he invent some kind of flash light device?
·
A Yes, sir, I bought one.
Q6 l-Ie has invented several things, has he not, he is quite an
inventor?
A Seems to be very apt along that line.
Q7 Did you ever hear of Pinkney inventing anything?
A No, sir.
Re-Re-Cross

E.~amination

BY MR. TIMBERLAKE:

Q1 This bed spring improvement was to provide a bed spring,
consisting of a plurality of small springs and mounting and connecting means for the same, the whole being unassembled until mounting
upon the bed sled to be equipped so that the nember of small springs
employed may he varied to suit the dimensions of the particular bed
stead; to provide a bed spring which when assembled will readily con-
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form to the lines of the body in reclining position and only with the
particular area of the body, so that there will be, no tendency, where
two persons of different size and weight occup the same bed, for the
one by reason of his or her heavier weight to affect the comfort of
the other, and to provide a bed spring which may be easily and cheaply
manufactured, marketed at small cost and readily installed by inexperienced persons?
A Yes, sir.
11 O::C
*Q2 And that could be folded up in a convenient package to be shipped?
A Yes, sir, he told n1e that.
Q3 Do you authorize the notary to stgn you name to your
deposition?
A I do.
Further this deponent saith not.

E. D. SWECKER.
R. M. TRIMBLE,
another witness of lawful age, calle on behalf of complainant, after
being duly sworn, deposes and says as follows:

Direct E.:ran·tination
BY l\1:R . .N ACI-IMAN:
Q 1 You are a resident of Highland County?
A Yes, sir.
Q2 How long have you lived here?
A About 50 years.
Q3 Do you know John Rise and his son Pinkney?
A Yes, sir.
Q4 How long have you known them?
A About 30 .or 35 years I have known John and his son since
his childhood.
QS I believe you are a creditor of John Hise, are you not?
A Yes, sir.
Q6 What is the nature of the obligation that he owes you?
A John Rise; I was endorser on a note for him for $50.00;
He also owes me a store. account for something over
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111 * *$100.00; along with that I cashed two checks for him, I
think one was $20.00 and the other one was $25.00.
Q7 I believe he gave you a note for one of the store accounts?
A I went to the bank and paid this note to save a law suit and
I had the note and two checks and store account and John was unable
-he was trying in a way-and he was unable to satisfy that account
and take care of the note and checks, so just before he left this county,
I said to hi, or he was talking to me about it, and I suggested that he
and his boy give me a note to cover that account and take up all -this
paper with a note, so they give me a note.
Q8 John Rise was maker of the note?
A No, sir, Pinkney was the maker and John the endorser.
Q9 Yott discounted that note at the bank·?
A No, sir.
Q10 You held it?
A Yes, sir.
Q11 Was the note paid at maturity?
A No, sir, when it come due, or shortly after, I went to sec
lVIr. Rise about it and I told him I would like to use the money, needed it in my business, and asked him if he would care to give me a
note I could use in the bank if I endorsed it myself. He said: "No,
I cannot let Pinkney endorse that note any more."
112*
*Q12 Did he give you any reason for refusing to let
Pinkney endorse it?
A Yes, sir, he said Pinkney was not 21 when he endorsed it, but
he was 21 now and he was not going to let him endorse my note, or
any one else's since he was 21.
Q13 When did that conversation take place?
A About the first day of June, 1929.
Q 14 Do you authorize the notary to sign you name to your
deposition?
A I do.
No C1·oss Exatnination
-· ....,
Further this deponent saith not.

R. M. TRIMBLE.
STATE OF VIRGINIA,
COUNTY OF AUGUST A, to-wit:
I, E. S. Bumgardner, a notary public in and for the county afore-
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said, hereby certify that the foregoing depositions were taken before
me at the time and place and for the purpose set out in the caption
hereto, and that l have transcribed same from my shorthand notes.
Given under my hand this the 8th day of September, 1930.
~1y commission expires on the 20th day of March, 1934.
E. S. BUMGARDNER,
Notary Public.

*Costs of depositions:

113*

Due E. S. Bumgardner, N. P., and shorthand Reporter,
Staunton, V a.
To swearing 7 witnesses ......................... $3.50
To taking depositions, one day, and transcribing
same, 55 pages ............................ 22.0_()
$25.50
Paid by J. S. Grasty III, Trustee, September 15, 1930.
E. S. BUMGARDNER, N. P.
114*

*IN THE CIRCUIT COURT OF AUGUSTA COUNTY,
VIRGINIA:

JOHN SHARSHALL GRASTY III, Trustee,
vs.
JOHN P. HISE AND JAMES PINKNEY HISE, sometimes known
as James P. Rise, Jr.
Depositions of J. H. Craig, taken before the undersigned Notary
Public, at the Court House, in Staunton, Virginia, on January 15,
1931, between the hours of 10 a. m. and 6 p. m. pursuant to agreement of counsel, to be read as evidence on behalf of the complainant
in the above entitled cause.
PRESENT: Grasty & Nachman, attorneys for plaintiff, S. D.
Timberlake, Jr., attorney for defendant.
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H. CRAIG,

a witness of lawful age, called on behalf of Plait:ttiff after being duly
sworn deposes and says:

Direct Examination
BY MR . .NACHMAN:
Q 1 Your are the post master at Verona?
A Yes, sir, Rolla is the name of the posf office.
Q2_ I believe you are the secretary and treasurer of the corporation that, at one time, was known as the Hise Bed Spring Corporation?
115*
*A I was the treasurer.
Q3 You paid, according to your contract with Mr. Hise,
the sum of $5000.00 for the bed spring patents?
A Yes, sir.
·
Q4 Did you pay him by checks?
A Yes, sir.
QS Do you have those checks with you?
A Yes, sir.
Q6 Will you let us see them, please ?
A Yes, sir. (Witness hands ·counsel some checks).
Q7 I show you a check, dated March 28, 1929, in the sum of
$.150.00, payable to James P. Hise and signed by yourself as treasurer
of the Hi_se Bed Spring Company. That. check is endorsed James P.
Hise and under that is J. P. Hise: Is that correct?
A Yes, sir.
Q8 Will you please file that check with your deposition, marking it "Plaintiff's Exhibit No. 1"?
·
A I file same, marked as requested.
Q9 There is a second check, which is dated March 23, 1929,
payable to James P. Hise, for $850.00, that is signed by you as treasurer of the Hise Bed Spring Co., and which is also endorsed James
P. Hise and under that is J. P. Hise, Jr.? Is that correct?
A Yes, sir.
Q10 Please file that check with your deposition, marking it
"Plaintiff's Exhibit No. 2"?
116*
*A I file same, marked as requested.
Q11 That J. P. Hise, Jr., is the signature of the elder
Mr. Hise: Is that correct?
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A It looks a little like his writing to me.
Q12 There is a third check which is dated June 11, 1929, to
]. Pinkney Hise, for $1000.00,. signed by yourself as treasurer of the
Rise Bed Spring Co., and which is endorsed by J. Pinckney Rise by
J. P. Rise, Atty. in fact: Is that correct?
A Yes, sir.
Q13 Will you please file that check with your deposition, Marking it "Plaintiff's Exhibit No. 3"?
..A.. I file same, marked as requested.
Q14 The next check is dated July 3, 1929, to J. Pinkney Hise,
for $2000.00, signed by yourself as treasurer of the Rise Bed Spring
Corp.: Is that correct?
A Yes, sir.
Q15 This check is endorsed by J. Pinkney Rise by J. P. Rise,
Atty. in fact?
A Yes, sir.
Q16 Will you please file that check, marking it "Plaintiff's Exhibit No. 4" ?
A I file same, tnarked as requested.
Q17 The next check is dated July 6, 1929, to J. Pinkney Hise,
Jr., for $500.00, signed by yourself as treasurer of the Hise Bed
Spring Corp., and which is endorsed by J. Pinkney Rise by J. P. Hise,
Atty. in fact: Is that correct?
117*
*A Yes, sir.
Q18 Will you please file that check, n1arking it "Plaintiff's Exhibit No. 5"?
A I file same, marked as requested.
Q19 The sixth check is dated July 8, 1929, payable to J. Pinkney Hise, for $250.00, signed by yourself as treasurer of the Hise
Bed Spring Company, and which is endorsed by J. Pinkney Rise by
J. P. Hise Atty. in fact: Is that correct?
A Yes, sir.
Q20 \Vill you please file that check with your deposition, marking it "Plaintiff's Exhibit No. 6"?
A I file same, marked as requested.
Q21 The last check is dated July 8, 1929, payable to J. Pinkney
Hise, for $250.00, signed by yourself as treasurer of the Hise Bed
Spring Corp., and endorsed by J. Pinkney Hise by J. P. Hise Atty.
in fact, and further endorsed by B. M. Weller & Bro. : Is that correct?
A Yes, sir.
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Q22 Will you please file that check with your deposition,
marking same "Plaintiff's Exhibit No. 7"?
A I file same, marked as requested.
Q23 When was the first time that you were approached in connection with the company, becoming a member of this Bed Spring
Company, if you recall?
A I c.annot just tell ; I think we first commenced talking about
it sometime in the winter of 1929, early part of the year, I think
so.
118*
*Q24 Who approached you in regard to that transaction?
A Mr. Hise.
Q25 Which Mr. Hise?
A The old gentleman.
Q26 Can you give us as near as you can recall the gist of the
conversation that took place between Mr. Hise and yourself?
A I could not remember anything he said at that time.
Q27 What I mean is: Can you give us some idea of what you
discussed ; I do not mean the exact words?
A Mr. Rise was trying to get a company organized down there
to take over his patents, and, of course, he approached me to take
stock in it, that is as far as I can recall.
Q28 Did you take stock in that corporation?
A Yes, sir, I took some stock
Q29 I believe about some time in the early part of 1929, you
sold to Mr. Hise two lots in Verona?
A Yes, sir.
Q30 Did the sale of those lots have anything to do with this
Bed Spring Corporation?
A Not in that way. Mr. Hise wanted me to take some stock
-and I told him I did not have any money but if he could take these
lots over in place of money that I would take the stock to the value
of the lots ; if he would take the lots over which he did. I deeded to
him the Jots. He give me $500.00, one of those checks there;
119* *he turned it over to tne and I took stock in the company.
Q31 Your testimony there is that you told him that you
could not invest any money in this corporation?
A I said I did not have any to invest.
.
Q32 But if he would take the two lots that you would invest
the value of those lots in stock of the corporation : is that correct?
A Yes, sir.
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Q33 I show you here a check that is endorsed by you, being
Plaintiff's Exhibit No. 5"?
A That is the check that he turned over to tne. I took the
stock and made the check out to him as part of the payment we was
to pay him, and he gave it to me for the lots and I gave him a deed
for the lots.
Q34 This is a check for $500.00 that you made payable to J.
Pinkney Hise for his patent rights and then he endorsed this check
back to you as payment for the lots?
A Yes, sir; that was to go on the royalty we agreed to give him
for the transaction.
Q35 And you bought stock to the value of $500.00 in the corporation?
A Yes, sir.
Q36 You were present at all negotiations that were had between
the Hise Bed Spring ~orporation and the Hises?
A I cannot say I was present at all of it either. He talked to
.!\tlr. Weller a lot and I was not present when they had their conversations at all.
120*
*Q37 Tell us whether you ever had any conversation in
connection with the sale of the bed spring patents with Pinkney
Hise?
A No, I cannot say I did; most of it was done. throught the
old gentleman.
Q38 All of the transactions and negotiations that you had in
regard to this bed spring patents were conducted between you and the
elder Mr. Hise?
A Yes, sir, the conversations were.

Cross Examination
BY MR. TIMBERLAKE:
Ql Your company, the Bed Spring Company, bought these
patents from James Pinkney Rise?
A Yes, sir.
Q2 And there was a written contract?
A Yes, sir.
Q3 And John P. Hise, the father of James Pinkney Rise, was
required to put an endorsement at the foot of that contract and signed
it himself, so in case he had any interest in it to pass it to your company. ~ To you remember hat?
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A I do not remember whether his name was on the legal contract;_ I do not remember that it was.
Q4 You did not attend to the details of making the contract?
A No, sir.
121 *
*Q5 As a matter of fact, every one of these checks was
made by you to James Pinkney Rise?
A Yes, sir.
Q6 He was the man from whom you purchased the patents and
the man to whom you made paytnent for the patents?
A Yes, sir, that is the way we bought it, with the understanding
it was his, and we paid him; he wa~ to get the money from it.
Q7 You understood, from first to last, that the patents belonged
to James Pinkney Rise?
A I believe I did; I can be sure about that, that is was bought
with that understanding that it was James Pinkney's.
Q8 \V"hen you first were approached about going into a company to take over this patent and manufacture bed springs, John P.
Rise talked to you himself ?
A Yes, sir.
Q9 And he talked to you several titnes ?
A Yes, sir.
Q10 And I suppose Pinkney was present?
A Yes, sir, some times.
Q 11 And the father did most of the talking?
A Yes, sir.
Q12 You .knew he was talking for the owner of the patents?
A Yes, sir.
Q 13 Hames Pinkney Rise?
A Yes, sir, that was the understanding.
Q13 And you knew he was James Pinkney Rise's father
122* and was *interested on that account?
A Yes, sir, that is what was understood.
Q 14 At the time you decided to buy stock in this company, you
did not feel like putting up money?
A I did not have it.
Q 15 But you were willing to put in the lots?
A Yes, sir.
Q16 It was agreed between you that you would tum in the lots
for $500.00 on account of your stock subscription?
A Yes, sir.
Q17 And the check of James Pinkney Rise was endorsed back
to you to cover your $500.00?
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A Yes, sir.
Q18 And you made the deed to the lots to James Pinkney Hise?
A Yes, sir.
Q19 And the understanding that you had, and that all of you
had, from start to finish, was that John P. Hise was acting for his son,
James Pinkney Hise?
A That was the understanding.

Re-Direct Examination
BY MR. NACHMAN:
Q1 At the time of this transaction, that the $500.00 check was
endorsed back to you, you delivered the deed to Mr. Hise for those
lots, did you not?
A Yes, sir, I gave him a deed when he turned the check back
to me.
123*
*Q2 That deed was made to James Pinkney Hise?
·
A Yes, sir.
Q3 Was there any reason why it was made in his name ?
A We got the patents from him and all the mqney was paid to
him and that is who we were supposed to deed the lots to.
Q4 That deed was not made at the request of' Mr. Hise in the
name of Pinkney?
A I made the deed to the one that we was paying for it; it was
coming through James Pinkney Hise.
QS Did not Mr. Hise ask you to make the deed to James Pinkney Hise?
A I do not remember about that; I knew how the transaction
was and I knew where it belonged.
Q6 All your negotiations were had with J. P. Hise and all the
conversations you had were?
A Yes, sir, the most of them; I just do not know that I ever did
talk to Pinkney about that; I do not remember about it.
Q7 You do not remember ever talking to Pinkney in regard to
. the bed spring patents ?
A No, sir.
QS Do you authorize the Notary to sign your name to your
deposition ?
A I do.
Further this deponent saidh not.
J. H. CRAIG.
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*At this point, adjournment was taken until Saturday
morning, January 17, 1931, at 10 o'clock, at the same place.
E. S. BUMGARDNER, N. P.
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*Plaintiff's Exhibit No. 1
Filed Jan. 15, 1931
E. S. Bumgardner, N. P.

No. . . . . . . . . . . . .
Staunton, Virginia, 3-28-29, 193
THE NATIONAL VALLEY BANK 68-116
OF STAUNTON

Pay to the order of James P. Hise ....................... $150.00
One Hundred & Fifty 00-100 ................. ~ ......... Dollars
Acct for Patent
HISE BED SPRING CO.
J. H. Craig, Tra.s.
126*

*Plaintiff's Exhibit No. 2
Filed Jan. 15, 1931
E. S. Bumgardner, N. P.

No.......... :'..
Staunton, Virginia, 3-23-29, 193
THE NATIONAL VALLEY BANI( 68-116
OF STAUNTON

Pay to the order of James P. Hise ....................... $850.00
Eight Hundred Fifty 00-100 ............................ Dollars
Payment on Patent
HISE BED SPRING CO.
By J. H. Craig, Treas.
127*

*Plaintiff's Exhibit No. 3
Filed January 15, 1931
·E. S. Bumgardner, N. P.

No. . . . . . . . . . . . .
Staunton, Virginia, 6-11-29, 193
THE NATIONAL VALLEY BANK 68-116
OF STAUNTON

Pay to the order of J. Pinkney· Rise .................... $1,000.00
One Thousand 00-100 ................... ~ ............. Dollars
Second Payment on Patent
HISE BED SPRING CO.
. by J. H. Craig, Treas.
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*Plaintiff's Exhibit No. 4
Filed January 15, 1931
E. S. Bumgardner, N. P.

No. . . . . . . . . . . . .
Staunton, Virginia, 7-3-29, 193
THE NATIONAL VALLEY BANI< 68-116
OF STAUNTON

Pay to the order of J. Pinkney Hise .................... $2,000.00
Two Thousand 00-100 ................................. Dollars
HISE BED SPRING CORP.
By J. H. Craig, Treas.
129*

*Plaintiff's Exhibit No. 5
Filed January 15, 1931~
E. S. Bumgardner, N. P.

No. . . . . . . . . . . . .
Staunton, Virginia, 7-6-29, 193
THE NATIONAL VALLEY BANK 68-116
OF STAUNTON

Pay to the order of J. Pinkney Hise ..................... $500.00
Five Hundred 00-100 .................................. Dollars
Part on Patent
HISE BED SPRING CORP.
By J. H. Craig, Treas.
130*

*Plaintiff's Exhibit No. 6
Filed January 15, 19~1
E. S. Bumgardner, N. P.

No. . . . . . . . . . . . .
Staunton, Virginia, 7-8-29, 193
THE NATIONAL VALLEY BANK 68-116
OF STAUNTON

Pay to the order of J. Pinkney Hise ...................... $250.00
Two Hundred Fifty 00-100 ............................. Dollars
HISE BED SPRING CORP.
By J. H. Craig, Treas.
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*Plaintiff's Exhibit No.7
Filed January·15, 1931
E. S. Bumgardner, N. P.

No. . . . . . . . . . . . .
Staunton, Virginia, 7-8-29, 193
THE NATIONAL VALLEY BANI< 68-116
OF STAUNTON

Pay to the order of J. Pinkney Hise ...................... $250.00
Two Hundred Fifty 00-100 ............................. Dollars
HISE BED SPRING CORP.
By J. H. Craig, Treas.
132*

*The taking of depositions was resumed on Saturday,
January 17, 1931, at the Court House, Staunton, Virginia,
at 10 A.M., pursuant to adjournment taken on January 15,
1931.
PRESENT : The same parties as heretofore.
W AYT B. TIMBERLAKE,

a witness of lawful age, called on behalf of the plaintiff, after being
duly sworn, deposes and says:
Direct Examination
BY MR. NACHMAN:
Q 1 You are the Cashier of the Augusta National Bank?
A Yes, sir.
Q2 Do you have a power of attorney in your bank given by
John Hise to draw checks on an account in the name of Pinkney Hise?
A No, sir.
Q3 Was there a verbal authorization ?
A There was a written authorization.
Q4 Who gave that authorization?
A John P. Hise.
QS Do you have that card with you?
A Yes, sir.
Q6 Will you produce it?
A (Witness hands counsel a small blue caret.) In transactions
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of this kind, I will just say, it is not usually the case that I
133* have anything to do with them personally *because the accounts are opened usually by the tellers, or some one else, in
the bank.
Q7 Was this card given to you?
A No, sir, not to me.
Q8 This is the card that was given at your bank?
A Yes, sir.
Q9 Will you please leave that with us as an exhibit?
A No, sir, I would not like to leave it because we want this in
our own records.
NOTE 1: It is agreed by counsel that the card or
authorization referred to is as follows:
(Printed at the top of the card)
"For deposits of funds to the checking account on
said bank, and I hereby agree to abide by the rules and regulations prescribed by the said bank for accounts in that
deposit.
Sign here
(in handwriting) J. P. HISE, JR.
by J.P. HISE, SR.
Residence: R. 4, Staunton, Va.
Occupation :
,
Account opened
NOTE 2: It is also agreed that the words, J. P. Hise,
Jr., by J. P. Hise, Sr., as written on said card, are in the
134*
*handwriting of John P. Hise.
Cross E*t"amination

BY MR. TIMBERLAKE:
Q1 The words "J. P. Hise, Jr., by ]. P. Hise, Sr., as they
appear on this card, are the words indicating how checks drawn on
your bank are to be signed in order to be paid : Is that true?
.
A Yes, sir, and also it is a specimen of the signature.
Q2 Then these words indicate two things : ( 1) how the checks
are to be signed; and (2) the hand-writing of J. P. Hise, Sr., who

82

James Pinckney Rise vs. J. S. Grasty, Trustee

was to sign them, in order that you might have a standard of comparison to see that the checks are signed as authorized by this card?
A Yes, sir.

Re-Direct Examination
BY MR. NACHMAN:
Q1 This signature card is all in the hand-writing of John Rise.
If a check had been signed in the hand-writing of James Pinkney
Hise, whose signature does not appear on this card, would that check
have been honored?
·A No, sir.

*Re-Cross Examination

135*

BY MR. TIMBERLAKE:

Q1 Do you know who left the card with the bank?
A It was not given to me personally; I have only the information that came to me from the assistant cashier.
Q2 Do you authorize the Notary to sign your .name to· your
deposition?
A I do.
Further this deponent saith not.

WAYT B. TIMBERLAKE.
B. M. WELLER,

another witness of lawful age, called on behalf of the plaintiff, after
being duly sworn, deposes and says :

Direct Examination
BY MR. Ni\CHMAN:
Q1 You are Mr. B. lVL Weller?
A Yes, sir.
Q2 I believe you live very close to Verona?
· A Yes, sir.
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Q3 I believe you are intimately connected with the Rise Bed
Springs Corporation?
A Yes, sir.
Q4 Y ott were on of the organizers?
A Yes, sir.
QS Do you know John Hise?
A Yes, sir.
136*.
*Q6 I believe that you were approached by John Hise in
the early part of 1929 with reference to the organization of
this Bed Spring Corporation: Is that correct?
A Yes, sir.
Q7 Will you state, as nearly as you can remember, the gist of
the conversation between yourself and John ~ise?
MR. TIMBERLAK.E : This evidence and all similar
evidence heretofore introduced in this cause and any such
evidence which may hereafter be offered along this line, in
this case, is objected to, unless it is made to appear that at
the time of the conversations James Pinkney Rise was
present.
A He was present quite a nUinber of times, often by himself,
and with other men, who he hoped to interest, but to recall just what
the conversation was that long back would be impossible for me to
give a definite statement of it, more than his sole object was to get
some one to take over the manufacturing of these springs.
Q8 And he approached you with that purpose in view?
A Yes, sir.
Q9 Did you ever talk to P-inkney about the organization of
company, the sale of the bed springs, or any such matters as that?
A He was often with his father, quite a number of times.
137* *I do not say he was always present, and the matter was discussed.
Q10 Was he always present?
A Not always, but most of the times; every time that we called
a meeting. They had several meetings at my place, pertaining to the
organization of the company, and Pinkney was always present at
these meetings.
Q11 Who would you say carried on the majority of the negotiations, and really conducted the business of the organization of the
company, as between John Rise and Pinkney?
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A Mr. John Hise generally looked after the business end of it;
he seemed to have charge of that, but all the papers that were signed
were signed by Pinkney Rise and not by John Rise.
Q12 I believe the reason for that was because the patents stood
in the name of Pinkney Rise?
A Of course, we dealt altogether with Pinkney Rise in regard
to any contract whatever.
Q13 The reason for that was that the patents were in the name
of Pinkney Hise?
A They were issued to Pinkney Hise.
Q14 I here show you a check that has been filed as "Plaintiff's
Exhibit No. 7" ; that check is a Hise Bed Spring Corporation check,
payable to J. Pinkney Hise, and endorsed by J. Pinkney Rise, Atty.
in Fact, and beneath that appears your endorsement. How did
138* that *check happen to come into your possession?
A Mr. Hise said that he needed some help and if I would
help him get this company organized that they would be willing to
pay me $250.00.
Q15 That was in payment for your services?
A Yes, sir.
Q16 That proposition was made to you by John Hise?
A As well as I recollect, Pinkney Hise was present when he
made it.

Cross Examination
·BY MR. TIMBERLAKE:
Q1 The whole situation briefly stated was just this, was it not:
Pinkney Hise had these bed spring patents and his father was interested in having a company formed to manufacture the bed springs?
A Yes, sir.
Q2 And with that end in view he talked to you and to others
about the value of the patents and how profitable it would be, and a
general line of talk, to interest people in forming a company to take
over and manufacture an article?
A Yes, sir.
Q3 Y ott knew and understood from the beginning that the patents belonged to Pinkney Hise?
A It had not been issued but only applied for; it was as-.. .
139* signed to us before it was issued and the patent was *issued
afterwards.
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Q4 And everything that John P. Hise did in discussing business
matters pertaining to the corporation and the patents he was doing for
his son?
A Yes, sir.
QS And that was ture in regard to the payment for your services for organizing the company?
A Yes, sir.
Q6 One of the contracts between your company and James
Pinkney Hise was also signed by John P. Hise?
A Yes, sir, that was in case there was any future patents or
inventions that he should make.
Q7 The reason for haying John P. Hise unite in that contract
was in order to protect the company against any future patents or
inventions which John P. Hise might make?
A Yes, sir.
Q8 And it was not because John P. Hise had any interest in
that particular patent?
A We had no financial transactions whatever between John P.
Hise and the Company; all were over the signature of James Pinkney
Hise.

Re-Direct Examination
BY MR.

NACH~IAN:

Q l In regard to that addendum at the end of that contract,
wherein your company required John Hise to sign that contract
140* so as to protect your company against any *future patents that
John Hise might bring out : Was that done at the request of
your company ?
A Yes, sir.
Q2 Vvho insisted upon that?
A The Board of Directors after the company was organized
said they thought we ought to have some protection in case there were
additional improvements made on the springs; that we should have
the benefit of them.
Q3 You specifically recall that that addendum was insisted upon
at the instance of your company?
A Yes, sir.
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Re-Cross E.'ratnination

BY MR. TIMBERLAKE:
Q1 Mr. Frank B. Kennedy, a reputable and experienced practitioner at this bar, represented J atnes Pinkney Hise and acted as an
adviser to him and his father in this matter?
A Yes, sir, that is our understanding.
Q2 When your company wanted John P. Hise to sign the contract for the reasons that you have given, is it not a fact that Hise and
Mr. Kennedy said John Hise had no interest in the patent, and it made
no difference; but they would be glad to have him go ahead and sign
it if your company desired it?
A Yes, sir.
Q3 And thereupon Mr. John P. Rise did sign that contract?
141*
*A Yes, sir.
Q4 Do you authorize the Notary to sign your name to
your deposition?
A I do.
Further this deponent saith not.
B. M. WELLER.

H. A. DRIVER,
another witness of lawful age, called on behalf of the plaintiff, after
being duly sworn, deposes and says:
Direct E:ramination

BY MR. NACHMAN:

Q 1 I believe you are cashier of the Mt. Sidney Bank?
A Yes, sir.
Q2 Yott were s1:1mmoned here and requested to bring with you
all ledger sheets, cancelled checks, and other writings between your
bank and Mr. Hise. Do you have those with you?
·
A Yes, sir, I have all that we have with me (handing counsel
a package of papers) .
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Q3 I notice on these ledger sheets that you have brought here
that Sheet No. 1 starts out with a deposit on the 29th day of l\1arch,
but does not give- the year, in the sum of $175.00, in the name of J.
P. Rise, with the address of Rolla, Virginia, and Sheet No. 2 is
changed to the name of J. P. Rise, Jr.?
142*
*A I think that the ledger sheets are all in the name of
J. P. Rise, Jr., all along.
Q4 ~Thy is that ledger sheet listed J. P. Rise?
A I do not remember about that; he tnight have come in and
opened the account; both have the same name; it might be my error in
opening the account, or he might have come in and just give n1e his
name, the young man, and I carried .it that way.
QS Do you recall who opened that account?
A No, sir.
Q6 Then you cannot give any definite explanation?
A No, sir.
Q7 I notice there is a group of cancelled checks drawn on this
hank account and that every one of them was signed J. P. Rise, Jr.,
by J. P. Rise, Sr. Is that correct?
A Yes, sir.
Q8 There is not a single check drawn on this bank account that
is drav"n by James Pinkney Rise?
A I do not think so.
Q9 Do you have a signature card?
A I looked through my signature cards and I do· not think I
have one.
QlO \i\/ould you honor a check on that bank account signed by
James Pinkney Rise?
A Yes, sir.
Q 11 Then you understand this is the bank account of
143* James *Pinkney Hise with authority for his father to sign the
checks?
A Yes, sir.
Q12 Not a check is drawn by the boy?
A As far as they show there, I do not hink there is. It seems to
me the boy has drawn checks; I would not be positive about that, but
I think he has.
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Cross Examination

BY MR. TIMBERLAKE:
Q1 As I understand you, wheri this account was opened, it was
understood between the Hises on the one hand, James Pinkney Hise
and his father, and the bank on the other hand, that his father had
authority to draw checks in the name of James Pinkney Hise and to
sign James Pinkney Hise' s name to them himself?
A Yes, sir.
Q2 And these checks to which opposing counsel has referred,
nine in number, in various atnounts running from $5.00 to $25.00,
were drawn by John P. Hise and signed by him as follows:
"J. P. Hise, Jr.,
by J. P. Hise, Sr."
Is that correct?
A Yes, sir.
Q3 Other checks, according .to your recollection, were drawn
direct by James Pinkney Hise himself?
A There might have been cancelled checks which were
144* re*tumed.
Q4 With these checks you have produced a note for
$165.00; dated June 16, 1930, which is signed by J. Pinkney Hise,
Jr., .tn person.?
A Yes, sir.
NOTE: It is stipulated and agreed between counsel
that the entire signature referred to above on .the nine
checks referred to is in each case in the hand-writing of
John P. Hise.
Q5 Do you authorize the Notary to sign your name to your
deposition?
A Ido.
Further this deponent saith not.
H. A. DRIVER.

At this point adjournment was taken to a date to he .
later agreed upon by counsel.

E. S. BUMGARDNER, N. P.
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COSTS OF DEPOSITIONS
Due E. S. Bumgardner, N. P.
To swearing four witnesses ............................. $ 2 . 00
To 24 pp. of transcript, at 40c. . . . . . . . . . . . . . . . . . . . . . . . . . . 9. 60
$11.60
Paid Jany. 22-31, $11.60 by J. S. Grasty, III, Trustee.
E. S. BUMGARDNER, N. P.
145*

*The depositions of David Glovier and others, taken
before the undersigned Notary Public, at the office of Timberlake & Nelson, in the City of Staunton, on April 10,
1931, by agreement of counsel, to be read as evidence in
behalf of the defendants in the Chancery Cause of Grasty,
Trustee, vs. Rise, now pending in the Circuit Court of
Augusta County.
PRESENT:
Grasty & Nachman, Attorneys for Plaintiff.
Timberlake & Nelson, Attorneys for Defendants.
D. F. GLOVIER,

a witness of legal age, called on behalf of the defendant, and being
duly sworn, deposes as follows:
Direct

E~atnination

BY 1\IIR. TIMBERLAKE:
Q 1 Please state ·your age, residence, and occupation.
A Forty-one. No. 10 Hancock street, Staunton, V a. 1\llinister
of St. Paul's U. B. Church.
Q2 Were you interested with Mr. Weller and other in the
corporation which took over the Hise bed-spring patent?
A Yes, sir.
Q3 What interest did you have in it? Were you an officer or
merely a stockholder?
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A Stockholder and Secretary.
Q4 From whom did the company acquire the patent or patents?
. A J. Pinkney Rise.
QS Before acquiring the patent did you or any of the others of
you make an investigation to ascertain whether the patent or patents
belonged exclusively to J. Pinkney Rise?
A Yes, sir.
Q6 Please state what investigation you made?
A Mr. C. L. Wilkinson and I went to Monterey and
146* confer*red with Mr. J. M. Colaw, attorney at law, and we
consulted with Mr. Beveredge, Clerk of the Circuit Court.
Q7 Did you also go to the First National Bank and make any
inquiries there?
A I don't remember which bank.
Q8 Do you know whether it was the Bank in which lV[r. J. ~r.
Colaw is interested and for which he is attorney?
A I am not quite sure about that. Our minds were pretty well
made up before we went there.
Q9 Please state the result of your investigation in lVIonterey
with respect of the ownership of the patents and the condition of
their title ?
A I remember that we were satisfied with the investigation that
we made to the extent that we made the sale.
Q10 You were satisfied to the extent that you went ahead and
bought the patent from J. Pinkney Rise?
A Yes, sir.

Cross Examination

BYMR. NACHMAN:
Ql Mr. Glovier, what led you to make up your mind in the
purchase of these patents was not so much the investigation that you
made in Highland as was the fact that you arid your associates were
advised by legal counsel that regardless of who was actually the
owner of the patents they would be safe in buying them in as much as
they were of record in the Patent Office in the name of James P. Hise.
Isn't that correct?
A The reason for our going to Highland was to further satisfy
our minds in regard to the title and ascertain whether there were any
liens given against the title.
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147*

*Q2 You knew, Mr. Glovier, did' you not, that the Government patents were issued in the name of Pinkney Hise?
A Yes.
Q3 What. led you to make an investigation? Why did you not
deal with them as they were written on the fact?
A With the patents?
Q4 Yes.
A I have said in order to further satisfy our minds as to any
possible liens that might have been given against his interest.
QS Y ott were not so much interested in as to who the owner of
the patent is· as you were in ascertaining whether or not there were
any liens against it? Is that correct?
A Our chief interest, of course, was in purchasing the patents
and in being certain that we were safe in doing so.
Q6 I don't believe you understood my question.
A Our primary interest was in going to see if there were any
liens on it as the Patent Office record showed the title.
Q7 Did you make an investigation in Highland as to who was
actually the real inventor of this article?
A No.
Q8 Have you formed an opinion of your own as to who is actually the inventor of the patents?
MR. TIMBERLAKE: Objected to as irrelevant and
as calling for a mere expression of opinion.
MR. NACHlVIAN: To which counsel for the plaintiff replies that the very question in issue is who invented
the article and that is is, therefore, very material. Counsel
further undertakes to prove or to show what led this witness to arrive at his conclusion.
148*

A Yes.
*Q9 \tVhat is your opinion ?
MR. TIMBERLAI{E: Same objection.
MR. NACHMAN: Same reply.

A
Hise.

My opinion is that the invention is the work of Mr. John
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QlO Will you state, Mr. Glovier, what led you to arrive at that
conclusibn ?
MR. TIMBERLAKE: Same objection.
runs to all of this line of examination.

Objection_

l\1R. NACHMAN: Same reply.
A The fact that Mr. John Hise had told me that he had sold
bed springs to residents of Highland County and used them for as
much as twenty-five years.
Qll I believe another factor in forming your opinion was that
John Hise did all the negotiating for the sale of the patent. Did he
not?
A Mr. Hise did do the negotiating.
Q12 He agreed to all of the terms and conditions of the sale,
did he not?
A So far as I know, he did.
Q13 He was also exceedingly careful to inform you at all times
that this was Pinkney's invention, was he not.
A I believe so.
Q14 Did you ever discuss the sale of this patent with Pinkney?
A I do not remember that I did.
Q15 So far as you know, did any member of your organization
ever discuss the sale of the patent with Pinkney?
A No.
Q16 If you recall, Mr. Glovier, after the contract by which
you purchased this patent was signed and executed by all
149* *parties concerne_d, an addendum was added to this contract,
the gist of which was that John Hise assigned all his right, interest and title in the said patent, if any he had, to James Pinkney Hise. Can you tell us why that was put there?
A No, I cannot.

Re-Direct Examination
BY MR. TIMBERLAKE:

Ql Mr. B. M. Weller is the Manager of your Company, ts
he not?
A Yes, sir.
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Q2 And he had the chief negotiations with Pinkney Hise for
the purchase of the patent, did he not?
A He did the negotiating.
Q3 When you made your investigation in Highland was any
claim made there by any one that this patent did not belong exclusively
to Pinkney Hise?
A I did not hear of any.

Rc-Crosss Examination
BY MR. NACHMAN:

Ql Mr. qiovier, you were present at a great portion of the
negotiations for the purchase of the patent, were you not?
A I think there were several times that I was not there.
Q2 Would you say that you were present at the majority of
said negotiations?
A I think I was.
Q3 Do you authorize the notary to sign your name to this deposition when it is transcribed?
A Yes.
D. F. GLOVIER.
150*

*JOHN P. HISE,

another witness of lawful age, called on behalf of the defendant, after
being duly sworn, deposes and says:

Direct Examination
BY MR. TIMBERLAKE:

Ql What is your age?
A Fifty-five.
Q2 Y ott are the father of James Pinkney Rise?
A Yes, sir.
Q3 You are the John P. Rise who has been talked about in
these depositions ?
A Yes, sir.
Q4 You lived for most of your life on top of the Alleghany
Mountain in Highland County?
A Twenty-seven years.
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Q5 Are you the John P. Rise who invented the flash-light gun?
A Yes, sir.
Q6 Were you ever engaged in the business of making and selling bed springs ?
A I have made bed springs nearly all my life, about thirty""five
years.
Q7 Where did you make them?
A I was born and raised over here at Mr. Solon and I made
springs there, and then about thirty years ago now, I moved to
Highland County, on Alleghany lv,Iountain, and I made springs there,
and I sold them in Virginia and West Virginia;
Q8 Did you peddle them around yourself fron1 house to
house?
151 *
*A Yes, sir, and some time I had agents, J. H. Puffenbarger and E. K. Rexrode, living over toward Laurel Hill, he
sold bed springs for me.
Q9 Did you have a patent covering the springs, or make them
under some one else's patent?
A I bought the county rights from Ed. Jones Sturges, that he
had, and I bought the county rights and worked in that territory after
I bought.
QlO You had certain territory rights from the patentee?
A Yes, sir.
Qll Giving you the right to sell in a certain territory?
A I have a deed fro the county rights.
- Q12 Is that patent still in existence?
A Out of date long ago. Then I got a machine with the patent
right and I had one of those machines.
Q13 It is claimed in this case that certain pa.tents, two in num·
ber, I believe, which were granted to your son, James Pinkney Rise,
were actually issued on an invention of yours. What are the facts
about that?
A I never thought anything like that and I never saw anything
like that until Pinkney come with it.
A14 Did he work with you and help you in the bed springs
business?
A He helped me as quick as he got big enough to work, around
thirteen and fourteen when he first started and he got to making
springs; and I invented this flash-light, and, in fact, I had let the bed
springs go for over a year before that. We had a little wire
152* *yet and I would sometimes make a few. The fact is our
flash-light, that patent, our secretary he had the executive

James Pinckney Hise vs. J. S. Grasty, Trustee

95

committee to assign all the territory east of the Mississsippi river to
him after he found that it was worth a good deal of money. That
put us in a law suit· then and I owned one-half of the stock, and we
went after that, to get this back. I was as busy as I could be, after
that, and that is what broke me up.
Q 15 You lost your flash-light patent and business?
A Yes, sir; I had one-half of the stock and they kept after me,
saying, "You go," and I did go.
Q16 We are not interested in the flash-light or the circumstances converning your loss of it. What we are inquiring about
here is as to who was the inventor of the improved idea baout the bed
springs?
A Pink was the inventor strictly. I never thought about such
a thing until I come home from Marlington, I think, it was one Saturday evening, and when I come home he told me that he had a new plan
of making bed springs and showed me some of the springs he had
made, and he had also made some drawings of them. We talked
about it and he talked a heap about it. I made some pictures then of
it afterwards and I also made some springs.
Q17 You say that Pink happened on this idea while you were
over in Vvest Virginia looking after your flash-light suit?
A Yes, sir, down at Marlington. I would go down there
153* every *Monday morning and they would send me everywhere;
I don't know whether I went away anywhere else that week
oc~

•

Q18 What was the improvement that Pinkney invented on th'e
bed springs?
A The kind I always made, you know, locked together like this,
an arm lock folding bed springs (indicating) ; hooked together that
way (indicating); we packed these in bunches, you know. Could not
nobody take them apart, only an experienced hand; experienced in
getting them out. The one he made just coiled around and hooked in
itself, and then he made an - - . You just lay that on and pulled
and it would hook and it was easy to take apart.
Q 19 So the improvement on the spring consisted in making it
so it could be pulled apart easily?
A So any one could take it open or apart.
Q20 Did he also, at the same time, conveive the idea of some
change in the frame?
A Had the frame to correspond with it. The fact is there is
many different sizes of beds, and that one he had the steel slats slipped
into each other, so that you could make them wide and narrow.
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Q21 That made it adjustable to different sizes?
A Yes, sir.
Q22 Did you and he make some springs according to his patents after he hit on this idea?
A We made some samples; never did make a full set, and
154* *after we come over here, we made a full set on the wooden
slats, after we come over here, and put them up for Mr. Witz
t~p here at the Furniture House.
Q23 You were living in Highland at the time when this idea
was developed by Pinkney?
A Yes, sir, some time in the fall.
Q24 What year was that?
A We moved over here three years ago the 7th of this coming
April. When we first struck this was in the fall before we moved
over here in the spring.
Q25 After you made the model form Pinkney's idea, did you
show them around to everybody out there?
A Yes, sir, everybody looked at it and talked about it, no secret
at all.
·
Q26 When did Pinkney determine to get a patent, or make an
application for a patent?
·
A He wanted to get a patent and I told him he tnay be better
go a little slow. The fact is I lost out on the two patents I made and
I lost all I made and then some, and I was not in favor of getting any
patent on nothing; and he kept on wanting to get a patent and he
wanted me to help him, and I told him I would, and I come one day
to Monterey and talked to John M. Colaw. He said if there was anything in it I ought to help him to get a patent, even if he did not make
. no money, it would encourage him and hard to tell what he might
·
make.
Q27 Did you apply for the patent before you came over
here?
155*
*A Along in the spring, before we moved over here, I
went in and talked to Mr. Colaw again. He said I ought to go
·on and get a patent, or somebody would get it if we·did not watch.
I went to Washington and took a drawing and I had some pictures
made and some drawings and also some samples of the springs, and
Talbot and Talbot, the lawyers who got the patent on the flash-light
for me, they examined and said no patent like it, but they could not
guarantee a patent because they did not know what had been applied
for. They thought he would have to get two patents-springs in one
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patent and the fran1e in one patent, in different classes. We could
change our machine so we could make that kind of spring, but could
not make no steel frames; did not have equipment to make them. I
told him I thought he better apply for the springs, a patent on the
springs, with an amendment, so that he could apply for the steel frame
later. Then a good while afterwards, we tried to sell it.
Q28 Before you come to that, I want to find out who paid for
the patents ?
A Pink paid for it.
Q29 Where did he get the money?
A What he paid he wor~ed around for, at the camps, and then
he worked on the pole job and earned some money, and he had a few
sheep, he sold them. and got a little money for them; $10.00 if I ain't
mistaken ; then he come over here then. He wanted to get the
156* patent on the steel frames, *and he had no money, and I had
none I could let him have. I owed him some money. He had
a life insurance policy that he had taken out four or five years ago,
Conservative Life Insurance Company of Wheeling, W. Va., for
$1,000, and he happened to think may be he could get some money on
his life insurance policy, and they said they would loan him $160.00,
and they loaned him $160.00 on the policy.
Q30 Did he pay that money in on the patent expenses?
A Yes, sir, took that right straight and wanted me to go to
'vVashington and get the application for the steeel frame and I went
down and got that and paid $40.00 for that.
Q31 It seems that Pinkney sold these patents to a company over
here in Augusta County, of which lVIr. B. M. 'vVeller was the manager?
A Yes, sir, ~1r. \\Teller and his associates.
Q32 And the facts of that have been fully detailed by Mr.
Weller and the other gentlemen who testified?
A Yes, sir, the deed is on record here.
Q33 It has already been explained by Mr. Weller and others
how it happened that you signed the addendum at the foot of the
contract which Pinkney made with these people for the sale of these
patents?
A 'vVhen he traded to l\1r. J. E. Spitler, Mr. Ruckman and
Johnson traded part of the contract for a house, 221 Prospect St., to
Mr. Spitler.
Q34 The contract that Pinkney had with these people had an
addendum at the foot, whicb you signed, why did you sign
157* *it?
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A Because they said my name was J. P. Hise and his
name was J. B. Hise and the patent was signed James Pinkney Hise.
lVIr. Spitler and Mr. F. B. Kennedy got a paper here and wanted me to
sign it.. I said: "I have got nothing in it," and I hesitated to sign it
for that reason. They said: "If you have got nothing in it, it does
not make no difference." I said: "I am afraid it will put me in trouble
to sign that, for something I ain't' got." I said: "Any interest I have
in it they might have." They made the paper, "with any right I have
in it," but I had no more than just what I was helping him.
Q35 Mr. F. B. I{ennedy represented you, I believe, in the
negotiations and sale ?
A Yes, sir.
Q36 - He appeared for Pink throughout those proceedings?
A Yes, sir.

Cross Examination
BY MR. NACHMAN:
Ql You say the first you heard of this bed springs improvement
was when Pinkney came to you with a drawing?
A When I come hime, he come in the kitchen with it.
Q2 Then you made a set of them or part of them?
A He had a couple of coils made and had a picture of the frame
made on the paper.
Q3 Anq you showed them to different people around
158* Monterey *and Highland?
A Yes, sir, and Bartow and Durbin.
Q4 Did you tell anybody that you had invented them?
A No, sir, I did not.
QS Didn't you tell Mr. Lloyd Sullenberger· that you invented
them?
I
A No, sir.
Q6 He testified that you told him that you had invented them?
A I heard he did, but if he told that, he positively told what is
not so.
Q7 Then he lied?
A I never told him I did that.
Q8 Didn't 'you say that to E. D. Swecker, who testified out
there?
A Did he say I said invented it?
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He certainly did?
A He is mistaken.
Q10 He lied about it?
A I never told anybody that I invented it; if I had I would
have told them so.
Q11 If he said you told him that, he lied about it?
A If he said I said I invented it, he positively lied about it;
I did not tell anybody that I invented them. When people asked me :
"Did you make that?" I said: "No, sir, my son, Pinkney, invented
it." Of course, the patent is in his natne because he invented
159* it;· it had to be *in his name.
Q12 What I have said applies equally as well to Mr.
Hevener?
A I did not tell any one I invented it, because I did not invent it.
Q13 Did you hear Mr. B. M. \iVeller testify in this case?
A Yes, sir, I heard him.
Q14 Do you agree with everything that he said?
_A As far as I know, I think, he told the truth.
Q15 ·He told the truth about everything I asked him?
A I reckon he did; I did not hear some things he said; I do not
hear very good; I don't know just what he said.
Ql6 You stated that the addendum at the bottom of the contract was made at the request of Mr. Spitler, when Pinkney traded
the house for an interest in the patent. Is that right?
A When Pinkney sold the five-eighths interest for a house,
through Mr. Ruckman and Johnson, I thought the trading was done,
and then they come with a paper-and I do not know whether a request from Mr. Kennedy or. Mr. Spitler; I guess it was Mr. Spitler.
Q17 Mr. Weller testified that it was put on at his company's
request?
A9

MR. TIMBERLAKE: Counsel for defendants objects to this question as utterly immaterial, in that it makes
no difference at whose request it was put on; the only question is as to why it was put on.
i

I

160*

*MR. NACHMAN: To which counsel for plaintiff
replies that the questions are asked for two purposes: ( 1)
To ascertain the truthful reason for its being there; and
(2) to test the veracity of the witness.
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MR. TilVIBERLAKE: To which counsel for defendants replies that a test of veracity relating to a wholly immaterial and collateral matter does make the test competent in any sense. Mr. Weller has testified fully as to
the reasons for it and the same reasons have been given by
this witness.
A I could not hear all he said; I am hard of hearing; I do not
know all that was said there.
Q18 You claim that Pinkney paid for the patents?
A Yes, sir.
Q19 Just roughly, how much· did it cost him in all?
A I am not sure, just what an ordinary patent generally costs,
around $100.00; but now this last patent, the reason it cost a good
deal more. These fellows down here they wanted it _and to go to
work and they did not ·want to go to work until they knew they
could get a patent. You do not know whether there is an application
prior to yours ; bout the time you look for a patent, somebody else has
one. Then they got the patent lawyers to get the Commissioner of
Patents to give him a special action on it, and I do not know how
much it was, may be $250.00 or $300.00. They had done paid
161 * Pinkney $1,000.00 *and he had the money and he could pay
the lawyer.
Q20 You attended to all of Pinkney's affairs?
A I helped him with it as much as I could and every way I
could.
Q21 Where did Pinkney live during last summer?
A He lived down here near Verona; he was out in Highland
quite often; he married out there.
· · Q22 Did not he work for Mr. Homer Stephenson all last
. ?
summer.
A He worked some time when he was out there, I think.
Q23 He worked there practically all last summer?
A He worked some time, but not all summer; he was out there
with his daddy-in-law; he lives on Homer's place.
Q24 All the money that was put in the bank was put in the bank
in Pinkney's name and you had authority to check on it?
A Yes, sir, sometimes when he was out there and I attended to
his business.
Q25 And at the Augusta N ationa! Bank you had an account
and you were· the only one that }:tad authority to check on it?
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A He wanted to go out to Highland then and some things to be
paid for and we went there to the bank and the bank said he would
have to give me a power of attorney to sign them checks and I went
to Mr. Kennedy and he wrote a paper making me attorney-in-fact, and
then some checks to be put in the bank; the bank said if you are
going to write these checks, you signed them deposit slips,
162* *and I said, "All right," and I did, and wrote the checks.
Q26 At the Augusta National Bank you w'ere the only
one to sign the checks ?
A I don't know if he had authority to sign them or not; they
wanted the checks all signed the same way.
Q27 Not a check that went opt of the Mt. Sidney Bank or the
Augusta National Bank that had Pinkney's name signed to them,
except by you ?
A They wanted them all signed alike and we went there several
times and I went with him there and got the money.
Q28 Money that belonged to Pinkney and was in the bank in the
name of Pinkney and the bank would not give it to him if he
wanted it?
A I reckon they would, hut they did not want two ·kinds of
checks.
Q29 The bank said the checks should all be signed alike?
A They did not say they would have to be but said they should
all he signed alike; they knowed it was his money, all of them.
·
Q30 When this business about the bed springs first started up,
Pinkney was under age, was he not?
A I don't know, no, I don't recollect he was.
Q31 When was Pinkney born?
A Fifth of July, 1908, I think.
Q32 Before Pinkney became of age, he was endorsing
163* notes for *you all over the country?
A No, sir, I don't think he had endorsed anything for
me, may be one or two.
Q33 He endorsed some notes that you gave to D. W. Snyder?
A I give them notes.
Q34 He endorsed it?
A I reckon he did; I don't know.
Q35 He endorsed some notes, three or four of them, for Dick
Hevener?
A I don't know; not that I know of; I do not remember him
endorsing any notes of his, any notes of Mr. Hevener's.
Q36 Y ott say he did not endorse those notes for Mr. Hevener?
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A Not that I know of; the only note I know of his endorsing
was some of the land out there ; the notes on the land.
Q37 Did he not endorse some notes for you at the Highland
Mercantile Company?
A One note at the Highland Mercantile Company.
Q38 Pinkney had also endorsed some notes for R. M. Trimble?
A I think he had endorsed a note for R. M. Trimble.
Q39 When that note was not paid, Mr. Trimble as/~ you to get
.him a note with Pinkney on it and you told him that since Pinkney
had become of age, you could not let him endorse any more notes
for you?
A No, sir, I did not tell him that; I told him that Pinkney would
not go on my notes, one note of Sullenberger.
Q40 When you conveyed this Highland County land to Pinkney, you claimed you gave that to him because you owed Pinkney
some money?
164*
*A The money I owed him, I owed him, yes, sir.
Q41 Where did Pinkney get that money that he loaned
you?
A Just where he got all of it exactly, I am unable to tell you;
got some for work for North Fork Lumber Company, across the hill
from us ; he worked at the camp; and he reported that he had worked
for the Creamer Bros. pole jobs; then he had some sheep, he sold
them; and that is where he got the principal part.
· Q42 I believe Mr. Creamer killed two of his dogs and paid him
for the~?
A That is the way he got his start of sheep. Pinkney had a
couple of dogs and they went with him and they run in Mr: Creamer's
sheep, and when Pinkney come back the dogs were in there, late in
the evening, and stray dogs, and Mr. Creamer did not know whose
dogs they was and killed them; they were not bothering the sheep,
bttt he was afraid they would, and he wanted to go to hunt for the
dogs, me and Pink, and Mr. Creamer said he saw them there and
thought they were sheep killers and he killed them, and he gave Pinkney four good young sheep and that is where he got his start of
sheep, and when he sold the last bunch, he had fourteen sheeep, and
several years before he got his start from Mr. Creamer.
· Q43 · Do you authorize the Notary to sign your name to your
deposition?
- A I do.
· Further this deponent saith not.
r ••
JOHN P. HISE.
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*JAMES PINKNEY HISE,

another witness of lawful age, called on behalf of the defendants, after
being duly sworn, testified as follows :

Direct Examination

BY MR. TIMBERLAKE:
Q 1 Your name is James Pinkney Hise?
A Yes, sir.
Q2 What is your age?
A Twenty-three next July.
Q3 The question has arisen in this suit as to who was the inventor of the improved method of making bed springs; I will ask you
whether or not you helped your father off and on when he was making and selling bed springs in Highland County and other adjoining
counties?
A I have helped him ever since I was big enough to make them;
·
I did not sell any one.
Q4 Who hit upon the idea of making these improved springs?
A I did myself.
QS Was your father at home at the time?
A No, sir, he was not at home.
Q6 Do you know where he was?
A I think he was at l\1arlington, \fo..l. Va.; there was where he
had went the first of the week; I guess he was there.
Q7 What is the improvement which you made in the springs?
A I made a spring that can be packed in a small bundle and
sent by parcel post and was easy to put together and will fit any
166* bed when it is put together and it is easier to *make then than
the ones I had been making.
Q8 Could you make that kind of spring with the old machine
which your father used for many, many years in making his springs?
A Yes, sir.
Q9 Which idea did you hit first, the idea about the springs or
coils, or about the fratne?
A The coils first.
Q10 Did you show it to your father when he got home?
A Yes, sir.
Q11 Did you and he make any then?
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A I don't know if he n1ade any right then; I had some that I
made and I had pictures drawn of it and I showed them to him.
Q12 Did you afterwards make some model springs?
A We never made no frame; tried to, but could not get them
made; had nothing to make them with.
Q13 You had no machines for tnaking the frames?
A I did not make them myself; I had them made in Staunton.
Q14 Was that after you came over here?
A Yes, sir.
Q15 Did you and your fath.er, after you hit on the idea of
tnaking the improved bed springs, show them to people around and
talk to them about them?
A We showed it to nearly every one we saw and told them
about it.
Q16 When did you decide to make an application for a
167* a patent, *before you came over here, or afterwards?
A Before I came over here I decided to get a patent on
both, and I did not know I had to get two patents; I applied for the
patent on the springs when we lived out there and I had a frame tnacle
after I come over here and applied for the patent on it then.
Q17 Were they, the two patents you sold to Mr. Weller's Company?
A Yes, sir.
Q18 Who paid the costs of getting the patents?
A I paid that myself.
Q19 You paid every dollar of it yourself?
A Yes, sir.
Q20 Did your father help you in your business over here and
look after it for you?
A Yes, sir, he helped me in all of it.
Q21 Did he have anything in the world to do with making this
invention, the improved bed springs?
A I do not think he did; he had made them for twenty-some
years, I guess, and he never had thought about that, and never u:cntioned it to me; and I showed it to him, how to make them a better
way.
Q22 After you showed it to him, did he take an interest in it
and help you?
A Not right at first, he did not; talked about nothing in a
patent of no kind, you know.
168*
*Q23 Did he finally take an interest in it and help you?
A Yes, sir, helped me a little after awhile.
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Q24 He helped to form the company over here; and helped to
sell the stock in it?
A Yes, sir.
Q25 Who was your lawyer who attended to the legal business
of selling this patent?
A Mr. Frank Kennedy wrote the contract and stuff about that.
Q26 He represented you throughout the whole matter, did he?
A Yes, sir.
Q27 Did you sign the application for the patent?
A Yes, sir.
Q28 And made oath to it ?
A Yes, sir.
Q29 And furnished all the money to get it?
A Yes, sir.
Cross Examination
BY MR. NACHMAN:

Q1 Where did you live during last summer?
A I lived down here at hon1e, but I have been out in Highland
County a good bit of the time; never out there long at a time; just
backwards and forwards.
Q2 Didn't you work for Mr. Homer Stephenson the greater
part of last summer?
A No, sir, just a few days while I was out there.
169*
*Q3 And you claim that you were the inventor of these
patents?
A Yes, sir.
Q4 You got the patents out and paid for all of them?
A Yes, sir.
QS And you claim that all the property that was bought was
bought with the money that came from the sale of these patents belonging to you ?
A Yes, sir.
Q6 Your father claims that there is absolutely nothing at the
home there that belongs to him; that it all belongs to you?
A I guess so; I don't know if he claims any or not.
Q7 Does it belong to you or not?
A The house and the land belong to me and the farming machinery and all the personal property and stuff in the house.
Q8 It all belongs to you?
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A My brother-in-law lives on the place, he has some stuff there.
Q9 That is in another house?
A Yes, sir, some stuff belongs to my sister, that is there; some
stuff that is in the house.
Q10 That is all in the same house your brother-in-law lives in?
·
A The house I live in.
Q11 You say you are twenty-three years old?
A Yes, sir, I will be in July.
170*
*Q12 Is this stuff in the house old or new?
A Some of it is old stuff, ain't none of it right brand
new.
Q13 Where did you get it?
A I got part of it from the old man and part of it at sales
around; I got most of it at sales around.
Q 14 Your father sold you all the stuff he had ?
A Yes, sir, I bought some of him, not much.
Q15 You got married, I believe, when?
A Last July.
Q16 When did you buy this furniture?
A I bought it off and on ever since we lived over in Augusta.
Q17 What were you buying furniture for? What did you
want with it?
A I was around at sales and the stuff going cheap and I thought
I might need some and I would buy it and I gathered it up around
most everywhere.
Q18 You were just preparing for the time when you were going
to get tnarried; was that it?
A Yes, sir.
Q19 Is any of the stuff in the house the furniture that your
father brought over from Highland County·?
A Some little stuff that was mine though when they brought it
over.
Q20 Where did you get the money to buy it?
A I worked at lumber camps and different places; raised some
sheep and sold them.
171*
*Q21 How much did you make a day when you worked
at the lumber camps ?
A $2.00 to $3.25 per day.
Q22 You spend some money on clothes?
A Some, not a great deal.
Q23 Out of that, you saved up enough to. buy your father's
household furniture?
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A Not. much I bought of him. He had a sale and I bought
some little stuff.
Q24 What did he do with the household stuff he had in Highland?
A He had a sale and sold part of it, and I have part of it.
Q25 Didn't he move it over here to Augusta?
A That I bought we moved over here, that is all.
Q26 And you paid him money for it?
A Yes, sir, there was not but very little.
Q27 How much did you pay?
A I don't remember that.
Q28 Was it $100.00?
A Not that much.
Q29 Fifty dollars ?
A I don't believe it was hardly that much.
Q30 Was it $25.00?
A It might have been something like that.
Q31 What did you get for that money?
A I think I got a bed or two, a couple of chairs, a clock
172* · and a stove and I don't hardly know just what all, little *old
stuff.
Q32 You paid your father for it?
A Yes, sir.
Q33 You endorsed several notes for your father in Highland?
A I endorsed a couple, yes, sir. ·
Q34 W auld you endorse any more for him?
A No, sir, I don't think I would.
Q35 Why not?
A Because I have paid a lot of these debts now.
Q36 What does your fa.ther do for a living?
A He works on my place; I furnish him a living.
Q36 Do you pay him any money?
A No, sir.
Q38 You give him a house to live in?
A He lives with me.
Q39 And you give him everything he eats?
A Yes, sir, I give him, you might say, all he eats.
Q40 Do you buy his clothes for him?
A Yes, sir, I let him have the money for that.
Q41 In other words, you keep your father and mother and the
whole family and furnish them with everything?
A Yes, sir.
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Q42 Where does your wife live ?
A She lives with me, but she is in Highland now.
Q43 She has been in Highland ever since you married her?
A She has been over here pretty nearly all the time and I go
out there and stay as long as a week.
173*
*Q44 Have you spent most of your time over here or in
Highland?
A Over here.
Q45 All the money you got for these patents, you deposited in
the bank, did you ?
A I deposited some of it; all the money I got for it I deposited.
Q46 In these several banks, didn't you?
A Yes, sir.
Q47 All in your name?
A Yes, sir.
Q48 With the right to your father to write the checks?
A Yes, sir.
Q49 And he writes all the checks?
A No, sir, he got that wrong; I wrote some.
QSO You never wrote a check on the Augusta National Bank?
A Yes, sir.
Q51 Have you got those checks?
A No, sir, I ain't got them right now; I might find them.
Q52 Have you got them at home?
A I guess I have.
Q53 Will you bring those checks in and leave them with Mr.
Timberlake, so he can give them to the stenographer?
A Yes, sir, if I can find them.
Q54 I asked you about the Augusta National Bank?
A I would not say for certain.
Q55 You want to change your answer?
A I would not have put my money nowhere like that,
174* that I *could not get it when I wanted to.
Q56 When did you first think of the idea about the bed
springs, that was patented?
A I do not remember when it was.
Q57 Just about how long ago was it?
A It must have been about 1928, I would not say for sure.
Q58 And your father was away from home when the· thought
came to you?
A Yes, sir, he was in West Virginia.
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Q59 Just exactly what was your idea? What· did you want
to do?
A I was just making springs and I seen how I could make them
easier by leaving that arm off, and I seen, too, to make them that way
it would make them better; it would not take as much wire to n1ake
them and I could pack them up in a small bundle and that they would
come apart easier and easier to be made that way and I just made a
couple that way and I looked at them and thought I would get a patent on them.
·
Q60 \tVhat made you thing these would be better ?
A Because they was easier to make; that would be an advantage
_
they would have over the others.
Q61 Did you think the spring itself would be better?
A Yes, sir, because the top of the spring would spread where
the arms would slip by each other and the same amount of springs
would fit any size bed, where the others would not.
17 5*
*Q62 Did you think they would be better to sleep on ?
A I don't know that for sure.
Q63 After you made a couple and looked at them and thought
they would be good, you drew a picture of them?
A Yes, sir.
Q64 And when your father came home, you showed him the
picture and the springs ?
A Yes, sir.
Q65 You drew a picture, showing him exactly how it was going
to work?
A Yes, sir.
Q66 I will ask you to draw me a picture?
A It will take me a good while to do it; it is a good while sitice
I drew that one, but I can do it.

(Witness draws picture.) ·
Here it is; I could have drawn it much better with a ruler. The
one I sent down to the patent office was done right smart better than
that; the one I sent to the patent attorneys.
Q67 Please mark the different parts of that drawing, 1, 2, 3,
etc., and file it with your deposition, marking it "Drawing filed
marked Exhibit A with the deposition of James Pinkney Hise"?
A I mark and file it as requested.
Q68 Just explain to us what this is all about? What is ( 1) ?
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A · The top of coiled springs ; just how it hooked into
*itself there at the top; No. (2) is the same thing; I have it
on there twice.
Q69 What is No. (3)?
A That shows the end of the side rail; how it is bent and the
slats fasten in it, a bolt goes through it.
Q70 What is No. (4)?
. A That is the end of the slats, shows how they are bent, one slat
is a little bit smaller and slips in.
Q71 What is No. (5)?
A That is the springs, showing the other hook, how that hoo~ed
on the slats.
Q72 The picture of the springs is the frame and slats, with
a few springs put on it?
A Yes, sir. This is just the frame and side rails and shows
the place to adjust it (indicating).
Q73 In this No. 1 here, what is the purpose of having this
spring hook into itself?
A So the top coil will get wider and get little, so the springs
will stand up straight all the time, then you can widen it out, the
frame, and the springs will spread out too.
Q74 Why is the side rail bent on No. 3?
A Made to hook on the bed rails.
Q75 This is an exact drawing of the one that you showed your
·
father, the night you were talking about?
A Something like that; I drew several before I sent it in.
177* The first one was not as good ·as the last one, but the *same
idea.
176*

Re-Direct Examination
BY MR. TIMBERLAKE:
Q1 I believe your father some time ago, before you left Highland, conveyed that mountain place to his children, including yourself?
A Yes, sir.
Q2 That was sold under a decree of court?
A Yes, sir.
Q3 And the children got nothing out of it?
A No, sir.
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Q4 There was a farm loan on it?
A
much.

Yes, sir, I think he had a farm loan on it; I don't know how

QS And your uncle Clay Hise Qought the place for the amount
of the farm loan?
A I don't know just what it was that he-bought if for.
Q6 Is Clay Hise on good terms with your father?
A No, sir, they ain't.
.
Q7 Clay Hise claims you told him when working in the pole
business, some time last year, that you had nothing over here, referring to Augusta County? Did you tell him anything of that sort?
A No, sir, I never told him about that.
.
Q8 Did you talk to him out there at all ?
A Yes, sir, I talked to him ; I cannot remember just ex178* actly *what I said.
Q9 What were you talking about?
A About the place out there that he bought; the place the old
man used to own. I told him the reason I could not keep it; that I
had nothing in it and I was not going to try to pay n1y part and my
brother-in-law would not help.
QlO Was that all you told Clay Hise?
A All I remember telling him.
Q 11 Did you ever talk to him about the patents or anything
connected with them in your life?
A No, sir.
Ql2 Ever talk to him about any business over here in Augusta?
A

-

N~ ~~

Re-Cross Examination
BY MR. NACHMAN:

Ql You deny ever having told or talked to Clay Hise about any
of your affairs?
A Yes, sir, affairs of the patents or property that I have now;
I talked to him only about that Highland property.
Q2 You want us to believe that ~hat you told Clay Hise about
· not having anything in it, that you meant the Highland property, and
not anything over here?
A Yes, sir, I told him something about that
Q3 You admit having talked with Clay Hise about it?

·

112
179*

James Pinckney Hise vs. J. S. Grasty, Trustee

A About that, yes, sir.
*Q Do you authorize the Notary to sign your name to
your deposition?
A I do.
Further this deponent saith not.
JAMES PINI<NEY HISE.
FRANI< B. KENNEDY,

another witness of lawful age, called on behalf of defendants, aftet:
being duly sworn, deposes and says:
Direct Examination

BY MR. TIMBERLAKE:
Ql You are a practitioner at the Staunton bar?
A Yes, sir.
Q2 And have been for the l)ast 35 years?
A Yes, sir.
Q3 It seems that you attended to the legal matters in connection with the sale by James Pinkney Hise to the company, which I
called the Weller Bed Springs Company, here. Is that true?
A Yes, sir.
Q4 It seems that there is an addendum appended to the foot of
the contract of sale, which was signed by John P. Hise, the father.
Are you familiar with the circumstances incident to that and the reason
for that?
A As I recall, the contract was signed James P. Hise. I did not
know at that time what the old gentleman's real name was;
180* the trouble came because of the fact that *the father and the
son had the same initials as the contract then ·was signed,
James P. Hise. Mr. Spitler, who was buying a five-eighths interest
in the royalty contract, requested that an addendum be put to that to
clear up any posssibility of q>nfusion of names, the father and son
had the same initials, but they did not have the same name; the father
is John P. Hise and the son is James P. Hise, but he had been signing
his name J. P. Hise, Jr., and that was the reason the addendum was
put there in order to clear up the confusion. As I remember, the ap-
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plication was in the name of James P. Rise, who was the son, and not
the father.
QS .Did John P. Rise, the father, claim any interest, or does he
claim any interest in it?
MR. NACHMAN: The question is objected to as a
self serving declaration.
A There was no question raised by any one at the time of this
transaction to the effect that John P. Rise had any interest whatever
in the patents, or that any one had any interest in them whatever,
except James P. Rise, sometimes known as J. P. Hise, Jr.
Q6 Mr. B. M. Weller, in addition to stating substantially what
you have said, said his company was prompted by the further reason,
in requesting John P. I-Iise to sign the contract, that they wanted to
be protected against any future patents which John P. Hise
181 * himself might make; *do you recall that?
A That is true.
Q7 vVas Mr. Spitler, to whom you referred, interested with
these other gentlemen in the acquisition of these patents?
A He was buying a five-eighths undivided interest in the royalty contract, which James P. Hise had with the Weller Bed Springs
Company.
Q9 The question arose at that time because of his acquisition of
the royalty interest?
A The confusion came about by these two men signing the
initials J. P. Hise, and the son signing his name, J. P. Hise, Jr.,
when, as a matter of fact, they had different names.
·
Cross Examination

BY MR. NACHMAN:

Ql ·You are positive that Nlr. Spitler is the one that n1ade the
request for the addendum to the contract, or was it Mr. Weller?
A I do not know which mentioned it first; it was discussed by
both of them.
Q2 Do you authorize the Notary to sign your name to your
deposition ?
A I do.
Further this deponent saith not.
FRANK B. KENNEDY.
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Drawing filed marked Exhibit "A," with the depositions of James Pinkney Rise, April 10, 1931.
Withdrawn by consent of counsel.

183*

*The depositions of R. W. Hevener and others taken
in Ivlonterey, Virginia, August 19, 1931, by agreement of
counsel, to be read as evidence on behalf of the plaintiff in
the chancery cause of John S. Grasty, III, Trustee, vs. J. P.
Rise, et als.
PRESENT:
J. I. Nachman, Attorney for Plaintiff.
S. D. Timberlake, Jr., Attorney for Defendants.
R. W. HEVENER,

a witness of lawful age, after being first duly sworn, deposes as follows:

Direct Examination
BY MR. NACHMAN:
Q1 Your name is R. vV. Hevener, is it not?
A. Yes, sir.
Q2 Yott are the same Mr. I-fevener that testified previously in
this case?
A Yes, sir.
Q3 Mr. John Rise has testified in this case that he never told
you that he was the actual inventor of the bed springs patent which is
the subject of this controversy. Is that true or not?
·

184*

MR. TIMBERLAKE: Question objected to because
this witness has testified fully in chief in regard to his conversation with John P. Rise, and the further reiteration of
this *testimony in rebuttal is improper.

lVIR. NACHMAN : Counsel for the complainant replies that this is rebuttal testimony and is privileged to call
any witness to clear up any matter which is the subject of
testimony in the defendants' case.
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A Some time after Mr. Hise had gone to Augusta County, he
was in my place one day and, in a conversation in my office, I was
asking him about these matters of debt. He said, "We are forming
a new stock company on this patent spring and getting some new
patents on it in Pink's name." I" asked him, "Why Pink's name?"
He said he couldn't have anything in his own name. I asked him who
·was behind it, and he said Mr. Ruckman and Mr. Timberlake were,
implying to me that Mr. Ruckman and Mr. Timberlake were putting
up the money.
Q4 I don't think you have answered my question. Did Mr.
Hise ever tell you that he was actually the patentee involved in this
case?
A No, sir, he never told me that he was but he told me that he
was getting a patent on some springs in Pink's name.
Q5 I think Pinkney work~d out here the greater part of the
·
summer of 1930, did he not?
A Yes, sir.
Q6 He bought some stuff at your store, did he not?
185*
*A Yes., sir.
A7 How did he pay for it?
A He paid cash for-some of it and for some of it he had orders
against Mr. Homer Stevenson. I have some of these orders and Mr.
Stevenson has some. Her is one for July 4, 1930, and another for
July 11th (holding these in his hand).
Q8 In other words, a great many times he would bring you an
order from Mr. Homer Stevenson instructing you to let him have
things and charge it to Mr. Stevenson's account. Is that correct?
A Yes, sir. In fact, he still owes me for fiv~ gallons of gas.
And further this deponent saith not.
LLOYD SULLENBERGER,
another witness of lawful age, recalled on behalf of the plaintiff, after
·
being first duly sworn, deposes as follows:
· Direct Examination

BY·MR. NACHMAN:

Ql

!vir. Sullenberger, Mr. John P. Hise in his deposition in this

116

186*

James Pi-nckney Hise vs. J. S. Grasty, Trustee

case has stated that he never told you that he was the actual
inventor of the bed springs patent *spoken of in this suit. Is
that correct or not?
MR. TIMBERLAKE: Objected to for the satne
reasons assigned in connection with a similar objection to
the same question propounded to 1\!Ir. Hevener, the preceeding witness.
MR. NACHMAN: Same answer as before.

A He did tell n1e that he had invented a new invention on his
bed springs so he could fold it to ship by parcel p0st and he was having
it patented, and he told me repeatedly that he was putting everything
in Pink's name on account of a law suit he was having in West
Virginia.
Q2 Then he did tell you that he was the actual inventor of the
patent.
A Absolutely.
Cross Examinatio11

BY MR. TIMBERLAKE:
Q1 You mean to simply reiterate the testimony which you gave
hef ore in this case?
A How is that?
Q2 You me~n to simply reiterate the testimony which you gave
before in this case?
A That is t o Q3 As to the conversation with John P. Hise, are you
187* under*taking to change the conversation which you stated before or repeat what you said then ?
A I repeat what I said then.
Q4 And the conversation was exactly as you testified to before?
A Yes, sir. I don't know that he told me explicitly that he
invented it. l-Ie said, "I have gotten a new invention on my springs
so that I can fold them and ship them by parcel post." In a conversation a time or two, he said that he was putting everything in Pink's
name; and in every conversation I ever had with him, he said that we
were going to be the first people_to pay when he got his money.
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Re-Direct Examination
l\ IR. NACHMAN:
1

Ql In these conversations with you, he always left you under
the impression that he had actually conceived the idea of these bed
springs. Is that correct?
MR. TIMBERLAI<E: Objected to as it is not a
matter of impression, and the witness has testified that
there was no explicit statement by John P. Hise to the
effect that he, John P. Hise, invented the improvement on
the bed springs.
188*

MR. NACHl\IIAN: Counsel for plaintiff replies that
this witness has a *right to state the impression that he
gathered from his conversation with John P. Hise.

A Absolutely.
Q2 He also promised to pay the debt which he owes you out of
the proceeds from the sale of this patent.
A The first money he could get.
And further this deponent saith not.
(lVIr. Nachman reserves the right to introduce testi·
mony of one other witness.)
(NOTE: Through oversight, the last six pages of
evidence were not taken before a Notary Public. It is
therefore agreed between counsel in this case, that the defect is waived, and that the said evidence be considered the
same as though taken in regular form.)
JOS. I. N ACHlVIAN,
Attorney for Plaintiff.
TIMBERLAKE AND NELSON,
Attorneys for Defendants.
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*COSTS OF DEPOSITIONS
Due E. S. Bumgardner, Notary Public
To swearing four witnesses .................... $ 2. 00
To 37 pages at 40 cents ........................ 14.80
$16.80
Paid may 18, 1931, by Check of Timberlake & Nelson, Atty.
E. S. Bumgardner, N. P.

State of Virginia,
County of Augusta, to-wit :
I, E. S. Bumgardner, a Notary Public, in and for the County and
State aforesaid, hereby certify that the foregoing depositions were
taken at the time and place and for the purpose, set forth in the cap- ·
tion thereof.
My commission expires Mch. 20, 1934.
Given under my hand this the 18th day of May, 1931.
E. S. BUMGARDNER, N. P.
190*

*And now at this day, to-wit, at a Circuit Court held for
Augusta County at the Courthouse thereof, on the 2nd day
of Dec., 1931, being the same day and year first herein men~ioned.
DECREE
JOHN SHARSHALL GRASTY, 3rd, Trusteee
vs.
J.P. HISE & JAMES P. HISE, JR.
This cause came on this day to be heard upon the papers formerly
read and upon the evidence duly taken on behalf of the complainant
and respondents and was argued by counsel.
Upon consideration whereof the Court being of the opinion for
reasons stated in writing which are made a part of the record that
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John P. Rise is the actual inventor of the bed springs in the evidence
mentioned and that he applied for and took out a patent upon said bed
springs in the nan1e of his infant son, James P. Rise, with the intent
and purpose of thereby hindering, delaying, and defrauding his ere~-:
itors, and that the said John P. Rise afterwards sold said invention
and patent, and the proceedes derived therefrom were placed in the
~1ame of James P. Rise for the purpose of hindering and delaying
the creditors of the said John P. Hise, and that the said proceeds of
the sale of said invention was invested in certain real estate and personal property and the legal title thereto taken in the name of
191 * James P. Rise for the intention and purpose *above set out~
Now, therefore, the Court proceeding to finally adjudicate the
principles of this cause it is adjudged, ordered, and decreed that th~
property, real and personal, acquired with the proceeds of the sale of
said invention standing now in the name of James P. Rise is in truth
and fact the property of John P. Rise and liable for his debts, :and
that the title to said property standing in the name of James P. Rise·
is held by the said James P. Rise in trust for the benefit of John P.
1-Iise and subject to the debts of the said John P. Rise.
It is further adjudged, ordered, and decreed that this cause be
referred to H. H. Kerr, one of the Master Commissioners of this
Court, who after giving personal notice to the defendants in this
cause or their attorneys of record, shall make, state, and settle the
following accounts:
First: An account of all the property, real and personal, standing in the names of James P. Rise acquired with the proceeds derived from the sale of the patent right above mentioned and any
property standing in the name of James P. Rise derived from said
patent right.
Second: Any liens upon said property stated in the order of
their priorities together with any taxes ciue and unpaid upon said
property.
And said ~'laster Commissioner shall proceed forthwith to execute this reference, making report thereon within the period of sixty
days (60),from this date.
192*

*OPINION OF TRIAL COURT

There is some confusion in this record on account of the fact that
the two chief actors have the same initials. These parties are John P.
Rise, sometimes known in the record as J. P. Rise and sometim~s as
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P. Hise, Sr. The other party is James Pinkney I1ise, sometin1es
known in the record as Pinkney Hise, sometimes as James P. Hise,
and also as J. P. Hise, Jr., John P. Hise is the old man and the father
of James P. Hise, who is the young man.
John P. Hise lived for many years on the top of the Alleghany
Mountains in the western part of Highland County. He owned the
tract of land on which he lived with his family.
The said John P. Hise had been engaged for many years in manu(acturing and selling bed sprif!gs. These springs were made and
sold under a Ilcense granting him certain territory given to him by
the patentee of the bed springs.
His son, James P. Hise, above mentioned, did some work with
him in manufacturing these bed springs, which he did in a small way
and also in selling them by retail through the country.
About three years ago John P. Hise became very much involved
in debt and was in reality a bankrupt. At this time he owned the land
above mentioned on the top of the Alleghany Mountain. The said
John P. Hise was a man of considerable ingenuity and was looked
upon generally in a local way as an inventor. He had invented
193* a flash-light gun, which he had- un*dertaken to capitalize, and
also he· had patented a wagon brake, and generally he was considered a man of some talent as an inventor, but without any scholastic education.
It is claimed by the complainant in this case that the said John P.
Hise discovered and originated an idea for making an improved bed
spring, which would consist of a plurality of small bed springs and
mounting and connecting means for the same, the whole being unassembled until mounted upon the becrstead to be equipcd so that the
number of small springs employed may be varied to suit the dimensions
of the particular bedstead ~o provide a bed spring which when assembled would readily conform to the lines of the body reclining position
and only with the particular area of the body, so that there will be no
tendency, where two persons of different size and weight occupy the
same bed, for the one be reason of his or her heavier weight to affect
the comfort of the other and to provide a bed spring whi«;h may be
easily and cheaply manufactured and marketed at a small· cost and
readily installed by inexperienced persons and a bed spring that could
be folded up in a convenient package to be shipped by parcel post.
The defendant, on the other hand, claims that the idea was not
discovered by John P. Hise, but was discovered in fact by his son,
James Pinkney Hise, who at that time was a lad under· twenty-one
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years of age. This boy is described by the witnesses as an uneducated
and ignorant lad.
Lloyd Sullenberger, an intelligent and reliable witness, thus describes hitn:

194*

*Q Would you class him as unusually bright, or
dumb, or an average human being?
A I consider him as dumb as the devil.
Q Have you ever known or h'eard of Pink Hise being
an inventor, or invented anything?
A No, sir.

From all of the evidence in this case, some of which will hereafter be set out it seems to the Court that there can be little if any
question that this idea was evolved and discovered by John P. Rise,
the father, instead of his infant son.
At this time, that is, when this idea was discovered by John P.
Hise or his son, Jatnes P. Hise, the said John P. Hise was the owner
of considerable tracts of land on top of the Alleghany Mountains as
heretofore set out, and he was also the discoverer of this idea as this
Court thinks the evidence establishes. He was also, as stated above,
heavily involved in debt and was most likely hopelessly involved.
He then proceeded to convey his real estate to his children, one
of whom was his infant son, James P. Hise, or as he is also known,
Pinkney Hise. He made a number of declarations to people of absolute reliability whose word and statement this Court must accept as
true, that he had made this conveyance really to defraud and defeat
his creditors, particularly certain West Virginia creditors who were
at that time undertaking to press him.
The same witness, Lloyd Sullenberger, has this to say
195* *that subject.

Q I believe in the early part of 1928, you and John
Hise had a conversation in regard to the transfer of his
Highland property, did you not?
A . The transfer of his land, yes, sir.
Q Will you state what that conversation was?
A He got in a mix-up over in Marlington, W. Va.,
at that time I was director in the First National Bank; he
owed the bank right much and he repeatedly said that he
would transfer his property to his son to beat those damn
sons of bitches over in West Virginia.
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This deed made by John P. Hise to his children was drawn by
E. D. Swecker, who is a Justice of the Peace of Highland County.
Mr. Swecker also has been for a number of years in the habit of
drawing deeeds and wills throughout the County of Highland. He
has given his depositions in this case and says that John P. Hise told
him that he was making this conveyance for the purpose of defeating
his West Virginia creditors.

196*

Q He also told you at that time, did he not, that he
was making this conveyance for the purpose of defeating
these West Virginia creditors?
A Yes, sir, that is what he stated.
Q About seven or eight months ago, did you or not
have a conversation with John Hise on the streets of Staunton?
A Yes, sir, I met him on the streets of Staunton, as
well as I remember in February of this year.
*Q Had you had any conversation with him then in
regard to these bed springs patents, etc. ?
A I did, or rather he had a conversation with me.
Q What was said?
A He told me at that time that he had sold his bed
springs business, as well as I remember, to Montgomery
Ward and Company, and in that sale had received a big pile
of money, and that he bought property close to Staunton,
and had it deeded to his son, Pinkney, so that the people
that he owed could not get after him. He said: "Squire,
what do you think about it?" He said: "You reckon that
will stand?" I said: "John, that is too big a question for
me to answer."
Q He made the statement to you then in February of
this year?
A As well as I remember, it was the month of February.
Q That he had sold his bed springs business and had
bought real estate with the money and had it deeded to his
son, Pinkney, so as to keep his creditors from getting it?

There are a number of other statements by witnesses in this
record along the same line and to the same effect.
At about the same time that the said John P. Rise was engaged
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in transferring his real estate for the purpose of defeating his creditors, an application was made to the Government in the name of James
P. Hise, his son, for a patent to protect the idea for the manu197* facture of bed springs, which *idea has above been mentioned
and described. This application as stated was not made in the
name of John P. Hise, but in the name of his infant son, James P.
Rise.
This record is bristling with statements made by reliable witnessess that John P. Rise had admitted to them that he was the
originator of the idea above mentioned and that he had put the application in the name of James P. Rise, his infant son, to defeat his
creditors. Quotations from the evidence showing this fact will be set
out later in this opinion.
This case was argued before this Court by very able and ingenious counsel who claims, and I think, correctly claims that an idea
is not property and even if this idea was evolved by John P. Rise, his
creditors had no interest in it as it was not property. The law on this
subject is succinctly laid down in the Am. and Eng. E'nc. of Law
( 2 Ed. Volume 22 at page 272) as follows :
"At common law an inventor has no exclusive rights in
the subject matteer of his invention except so long as he is
able to keep it secret. Anyone acquiring the knowledge of
the invention may use it freely to the same extent as the
inventor himself. The only qualification of this rule is that
in cases of contract, trust, or confidence quity may enjoin
an improper disclosure or use of the unpatented invention
as a trade secret, or an action at law for damages may be
sustained."
198*

*This subject is fully discussed by Judge Harrison in the
case of Stein vs. Morris, 120 Virginia 390.
If John P. Hise originated the idea above mentioned and gave it
over to his son in an unconditional and absolute right, I do not think
that the creditors of John P. Rise could have any right to complain,
even though the said James P. Hise afterwards had it patented and
acquired a considerable or great amount of money therefrom.
However, in this case I do not think that John P. Hise ever gave
over to his son this idea, nor did he abandon this idea to the public.
On the other hand, I think the whole record in this case shows that he
retained the ownership of the idea and took out the patent in the name
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of his infant son, James P. Hise, for the simple purpose of keeping
his creditors off of any income that might be derived from the idea.
The whole record shows, to my mind, that this idea and the patent in
fact belonged to and is now the property of John P. Hise covdred up
by a secret undertaking and agreement with his son, that while the
patent was taken in the .natne of the son, the patent and the money
derived therefrom should remain as the property of the said John P.
Hise. If John P. Hise discovered and evolved this idea, he could
unquestionably have protected his idea and obtained a monopoly on
the idea by perfecting a patent of the same. He could also have by
contract or agreement taken the patent out in the name of his son upon
an agreement that while it stood in the name of his son that his
199* son was to hold it in trust and hold it for the *benefit of the
father, John P. Hise. I think the record in this case shows
that this is what was actually done.
After this application had been made for a patent in the name of
James P. Hise, John P. Rise as the active and moving party, though
he was accompanied at certain times by his son, James P. Hise, came
over to Staunton from his home in Highland and undertook to interest
certain moneyed people in the patent which stood in the nmne of his
son, James P. Rise. He succeeded in interesting certain· people in the
patent. It seemed that if he, that is, John P. Hise, from the evidence
in the case was the active man in this undertaking, though it was
recognized by the people who became interested, that the patent was
in the name of James P. Hise and any contract made would of necessity have to be executed by James P. Rise.
He succeeded in organizing a corporation, which corporation took
over the patent right above mentioned and paid therefor Five Thousand Dollars ($5,000.00) in money and gave to James P. Hise certain
royalties under this patent.
The money was paid by checks made payable to J. Pinkney Rise.
John P. Hise proceeded to get a power of attorney from J. Pinkney Hise and endorsed all of these checks in the name of J. Pinkney
Rise, by J. P. Hise, Attorney in fact. These checks weredeposited in
bank on deposit slips. These checks were deposited in the Augusta
National Bank of Staunton, Virginia, and in the Mount Sidney Bank
by John P. Hise and were so deposited that the money could
200* only be drawn out by *John P. Rise and in such a way as lVIr.
W ayt B. Timberlake, Cashier of the Augusta National Bank,
says that the money could not even be drawn out by a check in the
handwriting and signed by James Pinkney Hise himself.

.
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So, it will be seen that John P. Rise took this money, the proceeds of the patent into his absolute possession and control and considered the same his by absolute ownership.
With this money thus received and deposited in bank, John P.
Rise bought and paid for certain real estate, being a farm made up of
different tracts near Verona. These tracts of land were all deeded to
James P. Rise.
On this tract of land the Rises, John P. Rise and family reside.
J. Pinkney Rise calls this his home, though he has since married a
girl who lived in Highland County and who spends a large part of her
time in Highland County with her father, and James P. Rise spends
tnuch of his time in Highland County, where he has worked as a
laborer, having left his father in charge of the lands at Verona, acquired with the money above mentioned. .
This Court is fully aware of the fact, that to establish a trust
where there are written muniments of title, it is necessary that the
evidence establishing the trust covered by this written evidence of
title, must be clear and convincing evidence.
However, this Court is of the opinion that the evidence in thi9
case is clear and convincing, that though this patent was taken
201 * in the name of James P. Rise, and though *the real estate was
conveyed to James P. Hise, and though the checks for the patent were made payable to James P. Hise, yet the evidence weems to
the Court overwhelming that this property and all the charges made
therein were put in the name of James P. Hise to carry out the often
repeated declaration of James P. Hise that he was doing this identical
thing to keep his creditors off his back.
The witnesses who have testified in this case are well known to
this Court and this Court feels that it is able to give proper weight to
the evidence of the respective witnesses and to determine their credibility and reliabi~ity. This Court is therefore of the opinion that the
property in the bill and proceedings mentioned acquired with the proceeds of the patent above mentioned is in truth and fact the property
of John P. Hise and stands in the name of James P. Rise in trust for
his benefit, that is, for the benefit of John P. Hise and is subject to his
debts. The Court will now review in a brief way the statements of
certain of the witnesses sustaining the views above mentioned.
Mr. R. W. Hevener makes the following statement as to a declaration made by John P. Rise that he was conveying hi~ lands to his
children to defraud his creditors and also that he was getting some
patents on bed springs :
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"After I had renewed the note, I asked him what h~
meant by turning his property over to the children; what
those of us would do if he was turning his property over to
the children ; what he expected to do *with his creditors.
He said : 'I am not going to beat you out of anything; I
am going to beat the damn sons of bitches from West Virginia' (using his own words). That was all he said at that
time. I took the note and brought it to the bank. After
he had moved to Augusta, he was back up there doing some
work on his place and he brought some wire, etc., from me
at the store, and he was telling me about getting some patents on bed springs; going to incorporate."

The same Mr. Hevener, who was a man of character and reliability, makes the following statement as to a conversation he had
with John P. Hise in regard to the patent corporation:
"A little while after that he was in Monterey and just
prior to that I had the conversation about the bed springs
businesss before the other occured; he said that they were
forming a stock company and getting new patents and putting it in Pink's name. I asked him why he was doing that:
He said: 'I cannot have anything in my name because my
creditors will not allow me to have anything in my name.'
I asked him : 'How about these notes and this indebtedness to me?' lie said : 'I am not going to beat you out of
a cent, nor the Highland Mercantile, nor Mr. Wood, but I
do not give a damn about the other boys; I am going to pay
you boys.' I said: 'If you are going to put everything out
of your name, how will you pay us.' He said: 'We will
make a lot of money out of it and I will pay you and the
Highland Mercantile and Mr. Wood.' "
203*

Lloyd Sullenberger, whose name has been mentioned *before, makes the following statement:

Q Have you had any conversation with John Hise or
Pink Hise about these patents involved in this case?
A With John several times.
Q What was the nature of it?
A He told me repeatedly that he was getting a new
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patent on these bed springs so that he could fold them up
in a small package and parcel post them anywhere in the
United States.
Q Did he make any statement to you as to who the
inventor was?
A He said he was getting a new patent.
The same witness also makes this statemtnt:

Q Do you know anything about the procuring of
these patents; when they were procured?
A No, sir, I don't, only, as I stated, that John repeatedly told me he was inventing a new thing; had a new
invention, that he could fold these springs in a small package and parcel post them.
Mr. A. P. Gum makes the following statement in regard to who
was the inventor of this idea :

204*

.Q Did he make the statement that he was the inventor?
A He said he was going to get a new patent, that is
the folding bed springs.
Q Did he mention anything about Pinkney?
A No, sir, that is the folding bed springs to put in box
so he could ship them by parcel post; talking *about forming a corporation in Staunton, Virginia, Mr. Julius Witz
and others mentioned.
He also makes the following statement :
A About the time he was having trouble with a fellow
at Cass, West Virginia, about some stocks or bonds or something; I do not just recall just what it was about; and he
·said he was afraid these judgments would go against him,
about $2,000.00, and that he was making the property over
to his children to avoid paying that debt in case they got
judgment, but not doing it to affect his creditors here and
for the bank not to be the least bit uneasy. I told him we
had a deed of trust on his property anyway.
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Mr. E. D. Swecker, Justice of the Peace, makes the following
Statement in regard to these matters:
A The deed for the lands : he conveyed his land on
Alleghany lVIountain, he and his wife, to his son Pinkney,
and if any one else was mentioned in that deed I do not
recall.
Q He conveyed it to Pinkney and to his other children?
A He conveyed his land to Pinkney and Gertie and
Dewey.
This witness also testifies as follows:
205*

206*

Q About seven or eight months ago, did you or not
have a *conversation with John Rise on the streets of
Staunton?
A Yes, sir, I met him on the streets of Staunton, as
well as I remember in February of this year.
Q Had you had any conversation with him then in
regard to these bed springs patents, etc. ?
A I did, or rather he had a conversation with me.
Q 'i\lhat was said?
A He told me at that time that he had sold his bed
springs business, as well as I remember, to Montgomery
Ward and Company, and in that sale had received a big
pile of money, and that he bought property close to Staunton, and had it deeded to his son Pinkney so that the people·
that he owed could not get after him. He said: "Squire,
what do you think about it?" He said: "You reckon that
will stand?" I said: "John, that is too big a question for
me to answer."
'
Q He made the statement to you then in February of
this year?
A As well as I remember it was the month of February.
Q That he had sold his bed springs business and had
bought real estate with the money and had it deeded to his
son Pinkney so as to keep his *creditors from getting it?
Counsel for defendants objects to this reiteration by
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counsel for complainant of the .witness's !statement. The
witness has stated the conversation and it is not proper for
:eounsel·either :to :lead :him !into, other ~:statements, or to incorporate the •statements aecording :to tcounsel's own idea,
as is being done.
~Q

!He~told.you . these .fa€ts~and

;thought·~the•transaetion ·.would

asked .you whether you
stand·?

.:A ·yes, sir.
Now, it should be stated that Pinkney H. Rise himself made
'.certain:atlniissions:showing clearly thatihe did not.tilaim~any interest
·~in !the :property acquirea by ·his father, :John P ..Hise, as above ·set
forth.
tClay rHise, .who is a nephew of John P ..Hise, :testified in this
case, and he said that he had a conversation with ··Binkney ,Jtlise _and
·they .were ·discussing .a debt ·that lfrimble .had against -them, and he
•told ·Clay iHise:that:his .father wanted him ·to deny any liability and
·he told:Clay 1Hise 1that it did .not ·make any differenee to1him ·how :it
·went ·that '~there .was nothing over :there that :was :his· noway," ·and
:furth~r:this·witness says:

Q Nothing over in Augusta County?
The question is objected to as leading.
_207*

·A If they made him' pay .it, :take :nothing of his; he
was just standing between his father and llfhis debtors or
~· creoitors.
•Q ;What did you,understand by Hthere"?
A 'Qver at·his:home, over at Pinkney~s~home.
~Q iln Augusta County, near Staunton?
A Yes, sir.
Q He •made·the statement·that ·he was just standing
between his creditors;and his !father, nothing there that be,longed to :him?
A :Pinkney ·said if ·they .made John pay it it will take
·nothing·oH~of me; nothing over!there-over~~home he meant
-that is mine; all I am doing is just:(lciing business through
my name.
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Also he further says : ·

Q What was it exactly that he said; you have told us
two or three different things ; tell us word for word what
he said?
A He said: "If they made Dad pay (John Hise, you
understand, Pink's father), if they make him pay it, it will
take nothing off of me ;everything over there is his." He
said : "They are just doing business through my name to
beat his creditors, to stand them off.
It is true this witness said that his uncle turned a cold shoulder to
hin1 after he. had declined to let him convey his lands to him instead of
his children in order to defraud his creditors. This witness, however,
stated that they w·ere on fairly friendly terms and that he had
208* nothing against his *uncle. .
Oscar Hise, another nephew of John P. Hise, also testified. He said he had a conversation with his uncle in regard to
the patent on the bed springs. He said that his uncle ·was under the
influence of liquor and pretty well tanked up. The old Latin maxim
should not be forgotten: "In vina veritas." The statement by this
witness is as follows:

Q What did he say during the course of that conversation?
A The way the conversation come up, I was making a
patent on an automobile like myself. Me anq him got conversation up about patents. , He made this remark to me.
He said that would be no account if you would get it worked
through; you are like Pink here; he said people have all
claimed he is smart ; worked up a good springs patent; he
did not have nothing to do with it; it is all meine; that is
what he said.
·
Q Did he make that statement?
A He made that statement.
Q About Pink not having sense enough to do that?
A You know he would not have sense enough to have
done something like that; he just laughed, because he was
about half drunk.
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As a further corroboration of the views above expressed the
-agreement by which James P. Hise conveyed to the parties, who
209* were engaged in organizing the corporation, the *patent, was
signed and acknowledged by the said James P. Hise, and an
addendum was added to this contract which was signed by John P.
Hise in the following language :
"For value received I hereby transfer and assign to
James P. Hise, Jr., all of my right, title, and interest if any
I have in the foregoing contract, and direct that he be
treated in all respects as though his name were inserted in
said contract as party of the first part, instead of my name,
he to have all of the benefits of said contract the same as I
would but for this assignment.
"Given under my nand this 2nd day of Dec., 1929."
(Italics supplied.)
and this addendum was duly acknowledged by the said John P. Hise,
signing his name J. P. Hise.
The defendants in this case undertake to explain this addendum
which was given by John P. Hise to his son, James P. Hise, but the
explanation is so confusing that it furnishes no help in explaining the
terms used in this paper.
The answer filed by John P. Hise and James Pinkney Hise says
that this addendum was added to the contract, that the said John P.
Hise sold any interest therein because the said John P. Hise never did
own any interest in the same, but inasmuch as he was helping his son
Jan1es P. Hise in negotiations with B. M. Weller and associated,
looking to a sale of the same, and because of the possibility that at
some future day it might have been thought that John P. Hise would
own an interest and when it was thought by the purchasers necessary
to have Jon P. Hise transfer and assign at the same time all
21 0* *possible interests he might be thought to have therein, which
was accordingly done.
John P. Hise in his depositions testified that the reason he signed
this addendum was that he had no interest in the patent and he was
willing to sign this paper as it only conveyed what right, title, and
interest he had.
Mr. B. M. Weller testifies that the reason the addendum was
signed by John P. Hise was to protect the purchasers of the patent
against any future patents that John P. Hise might make.

l3a

·James:Pinc.kne~ Hise.

VS:i

l: S<~ G.rast~ Truste.a

The attor.neyi who, drew the addendum testifies that. ib was. put in
on: account of the.~ confusion brought: about, by· John P. Hise. and his
son; James P. Rise,. having· the same· initials, and· also· he adds when.
his attention· was called to it, the· matter. stated by Mr. Weller was
spoken,of· at the·time:
These different statements are very confusing, the· addendum· itself added to the paper given by James P. Hise would indicate that
all the:parties•or; at: least some of the. parties thought~ John P. Hise was
the·owner·or liad an·interestin the patent..
From the· aoove views it will·l:ie· seen as stated above that the
Court is· of the opinion tha;t: the· property standing in the name of
James· P. F.Iise and' acquired1 with the· proeeedings derived' from the
patent is·. in· fact the· property. of John. P. Hise· and: is held. in trust by
him for the benefit of John P.. Hise·and1is subject to•tHe·debts of John
P~ Hise. A decree·may Jje·drawn accordingly. .
211 *
*I, Harry Burnett, Clerk off tlie·G:ircuitl Court for Augusta
County, in the State of Virginia, do certify that the foregoing
is a. true transcript of the· record· and• proceedings· im the· Chancery
suit of J. S. Grasty, Trustee, vs. J. P. Hise:and Jl H. Hise,-Jr.., pend;.
ing:in said Courbas·fttlly as the same appears.ofi record·and:on.file in
the·office of said Court.
1 further certify that: tlie notice required by law has been duly
given to counsel for the plaintiff.
Given under my. hand this· 26tliJday o£1 May, 1982.

HARRYr BURNETT, C::lerk.
A Copy,. Teste:

H: H. WAYT, Clerk
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