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IN THE

Supreme Cour~ of Appeals of Virginia
AT RICHMOND

CHARLES S. GROSSO

Plaintiff in· Error

v.
COMMONWEALTH OF VIRGINIA .... Defendant in Error

To the Honorable Chief J'U8tice and Associate Justices of the
Supreme Court of Appeals of Virginia:
JUDGMENT COMPLAINED OF
Your petitioner, Charles S. Grosso, respectfully represents
to the Court that he is aggrieved by a judgment of the Oorporation Court for the City of Staunton, Virginia, rendered
on September 19, 1941 in the case therein pending of Commonwealth of Virginia v. Charles S. Grosso.
A certified copy of the record is herewith presented.
PROCEEDINGS IN TRIAL COURT
The prosecution of the accused Charles S. Grosso was on
a warrant charging that on the 11th day of December, 1939,
within ~he City of Staunton with unlawfully practicing chiropractic and medicine without having first obtained a license
therefor as required by law. The Police Justice for the City of
Staunton found the accused guilty and fixed a :fine of $50.00,
which judgment was appealed to the Corporation Court for
the City of Staunton. The case was then tried by a jury in
said Court, at which time the jury f01md the accused guilty
and fined him $200.00. The Court entered judgment sus2i:·
taining this verdict, which judgment *was thereafter
reversed ~y this Honorable Court and the case remanded to the Corporation Court for the City of Staunton for
a new trial.
The case was then again tried by a jury in said Court on
September 19, 1941, at which time the jury found the accused
guilty and fined him $100.00. The Court entered judgment
sustaining this verdict and overruled the motion to set aside
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as contrary to the law and the evidence and without evidence
to support it, from which judgment the said accused now seeks
a writ of error.
ASSIGNMENT OF ERROR
(1) The Court erred in holding that the warrant was sufficient .
( 2) The Court erred in holding that there was sufficient
evidence to support a conviction under the warrant in this
case.
( 3) The Court erred in permitting the introduction of
evidence of alleged violations of the law by the accused prior
to December 11, 1939.
( 4) The Court erred in granting Commonwealth Instruction
No. A.
( 5) The Court e1•red in holding that the statute under
which petitioner was prosecuted did not abrogate the rights
guaranteed petitioner under the State and Federal Constitutions.
FACTS

The evidence of the Commonwealtl1 was as follows:
*Dr. J. '\V. Preston, Secretary of the State Board of
-Medical Examiners, testified that the accused had never
applied to his Board for examination or taken an examination
before this Board, as prescribed by the Medical Practice Act
(R. p. 17). He further testified that the accused did not fall
in the excepted class of those who began to practice medicine
bt.,fore 1913, nor has any certificate or license ever been issued
by the State Board of l\Iedical Examiners to him (R. ·p. 17).
On cross examination Dr. Preston testified that the State Board
of Medical Examiners consists of eleven members, nine of
whom are medical doctors, one is an Osteopath and one a
Homeopath, .that there is not a Chiropractor on the Board,
and that the examinations are prepared by various members
of the Board (R. p. 19, 20, 21). According to Dr. Preston, no
Chiropractic School has ever been approved by the State Board
of Medical Examiners, no course in Chiropractic is included
in the curriculum of either of the two medical schools in the
State of Virginia, and no Chiropractor has ever been examined
by the Board, nor has any examination ever been prepared for
use in examining Chiropractors ( R. p. 21, 22) .
Earl l\foF. Taylor, Clerk of the Cor,_.:>oration Court for the
City of Staunton, testified that the name of Charles S. Grosso
was not on the Medical Register in his office ( R. p. 28) . Chris-
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tine Herndon, Clerk of the City Council, testified that there is
a City Ordinance requiring practicing physicians and surgeons
to obtain a City license, but none requiring such license of a
Chiropractor ( R. p. 31, 32) ; and S. D. Holsinger, Commissioner
of Revenue for said City, testified that he has refused to issue
to the accused a City license to practice Chiropractic because
t11e latter did not present a certificate from the State Board of
Medical Examiners ( R. p. 29, 30).
4*
{'Richard Carter, janitor of the Witz Building, in
Staunton, testified that the accused had occupied offices
in his building since :1\Iarch 1, 1.939, that he was occupying
these offices on December 11, 1939, and that on the door was
the sign, "l\Iassage and X-ray" ( R. p. 34). On cross examination this witness testified that he did not know whether the
atcused was in these offices during the day of December 11,
1.939 ( R. p. 35) . When recalled as a witness for the defendant,
Richard Carter testified that he had observed "Defendant's
Exhibit No. A" hanging on the wall of the accused's office
( R. JJ. 58) as well as "Defendant's Exhibit No. B" ( R. p. 60) .
On cross examination he stated that there were several other
pictures on the walls, that the office furniture consisted of
cliairs, a desk, x-ray machine, and four or five little compartments, in each of which was a couch ( R. p. 61). He added
that a stenographer stayed in the office.
R. S. Jordan, advertising solicit01~ of the Leader newspapers
in Staunton, testified that "Commonwealth's Exhibit 3A" appeared in the Evening Leader published by his firm on August
2~ 1939 ( R. p. 37), that "Commonwealth's Exhibit 3B" appeared in the same newspaper on December 11, 1939, (R. p.
40), and that "Commonwealth's Exl1ibit 30" appeared in the
Evening Leader on August 19, 1939 ( R. p. 45) . The witness
Jordan also testified that he could not recall who gave him
these various advertisements, but that the accused paid for
th.em ( R. p. 45) . The accused had definitely instructed him not
to use the word "doctor" in any of the advertisements ( R. p.
47).
H. C. Loyd, Manager of the Chesapeake and Potomac Telephone Company, at Staunton, testified that on March 10, 1939,
Charles S. Grosso, applied for a listing in the directory
5*
to be *published in July, 1939, as follows: "Grosso,
Charles S., Chiropractor 'Witz Building . . . 1796" ( R.
p. 50). This listing was published in fJuly, 1939, and was the
current directory on December 11, 1939 ( R. p. 51). In the
classified section of this directory the accused's name appeared
·under the heading, "Chiropractors" ( R. p. 51).
The only evidence introduced on behalf of the accused consisted of the testimony of Arthur Lee Langley and John H.
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Stoke, both graduates of the Palmer School of Chiropractics,
at Davenport, Iowa. The witness Langley testified that he
attended this school in 1922 and 1923 ( R. p. 62), that courses
at that institution were taught in Anatomy, Histology, Physiology, Embryology, and Chemistry (R. p. 69); that he received a diploma identical to defendant's Exhibit No. A ( R. p.
72); that the standards of the Palmer School conform to those
prescribed by the Chiropractic Profession in the United States
and the International Chiropractic Association ( R. p. 73) ;
and that this institution is a member of the Allied Educational
Institutions of Chiropractic ( R. p. 74) .
The witness Stoke undertook to testify that the standards
of the Palmer School of Chiropractic are the same today as
they were when he graduated in 1920 ( R. p. 76), but the
Court sustained objection to this testimony on the grounds
that it was not the best evidence on the subject.

ARGUMENT
Gou-rt Erred in Not Quashiny Warrant.
The warrant in the instant case charged that on the 11th
day of December, 1939, the accused unlawfully practiced Chirop1•actic and Medicine in the City of Staunton without
u~
having first *obtained a license therefor as required by
law. The. defendant made a motion to quash the warrant
in the following language ( R. p. 12) : ·

"1. That the warrant in this case does not charge or specify
the particular or precise a~ts which he did that constitute
the unlawful practice of chiropractic and medicine without
having first obtained a license therefor, and does not inform
him with clearness and certainty of the cause and nature of
the accusation, as required by Section 11, Article 1, of the Constitution of Virginia, and the Fourteenth Amendment to the
Constitution of the United States, and is too indefinite and
uncertain to put him on defense.
"2. That the warrant not only charges the accused with the
unlawful practice of medicine without having obtained a license
to do so, but also charges him with the unlawful practice of
chiropractic without first obtaining a license to do so in the
same count, the practice of chiropractic not being defined either
under the laws of the State of Virginia, or in the warrant, and
does not specify the specific acts the defendant did in either
practicing chiropractic or medicine.
"3. That the statute upon which the warrant in this case
is based is unconstitutional and void because it violates the
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due process clause of both the Federal and State Constitution,
and the equal protection clause of the Federal Constitution,
and discriminates both in the body of the statute and in the
regulation of the Medical Board against this defendant."
Clearly this warrant did not set out the offense with which
the defendant was charged with the certainly required. In the
first place, he was charged with practicing chiropractic, although the statute itself does not define what constitutes the
practice of chiropractic. Obviously the act or acts which constitute this offense should have been set out and the defendant
was entitled to require that they be set out.
Likewise, the warrant also charged him with unlawfully
practicing medicine, the practice of which is defined by the
statute. In spite of the fact that the acts constituting this
offense are enumerated in the Medical Practice Act, Section
1622 of the Virginia Code, no such act or acts were set forth
in the warrant.
7*
~•so we have this defendant being charged with practicing chiropractic which is undefined and medicine,
which 'is defined by the statute, in the conjunctive without
having these offenses set out whatever, much less witl1 the
certainty required by law and guaranteed by law to any one
charged with a crime. As said in Xippas v. Commonwealth,
141 Va. 497, 126 S. E. 207:
"It is unquestionably true that before an accused can. be
convicted of the violation of a statute, the crime charged must
fall within the provisions thereof. It is also true that where no
offense is charged in an indictment, the appellate court will
reverse the judgment of the trial court, set aside the verdict
of the jury, and award a new trial, even though no motion was
made in arrest of judgment."

Article 8 of the Virginia Constitution guarantees that a
· man has the right to demand the cause and nature of his
accusation, a right also guaranteed by the Federal Constitution.
In the case of Doss v. Oomnwnwealth, 159 Va. 968, 167 S. E.
371, Mr. Justice Holt said:
"The warrant is void upon its face and charges no crime.
t>

* *

"It is perfectly true that the Circuit Court, under authority
of section 5989 of the Code, had authority to amend the warrant, or, if deemed proper, to dismiss it and issue one under
the hand of the judge. This was not done and it is the justice's
warrant which is now before us for construction.
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"It is also true that warrants are not required to describe
the offense with that particularly demanded of indictments,
Lut they still must recite the offense charged."
The case of People v. ·watson (Mich.) 1G2 N. W. 943, is analogous to the one at bar. There the accused was charged with
"unlawfully practicing medicine" within the meaning of the
Medical Practice Act. The act, as here, defined the acts which
constitute the practice of medicine and the Court held the
charge to be insufficient, saying :
8;i.

*"It will be at once perceived that the information
before us may or may 11:ot charge respondent with committing an offense, in view of the .definition of 'practice of
medicine' found in the act and the proper scope of the act,
as evidenced and limited by its title; because, since the act has
been sustained as valid upon certain limitations of the definition, it is no longer sufficient to charge one with engaging in
the business of practicing and with practicing medicine, cont1·ary to the provisions of the statute-the law having been
held valid only when applied to such acts enumerated therein
as 'in common acceptation and as generally construed by the
cQurts' are regarded as engaging in the 'practice of medicine.'
The rule that in indictments and informations fo1· offenses
created by statute it is sufficient to describe the offense in the
words of the statute, and that where the words of the statute
are descriptive of the offense it is safe to follow the language
there used, is a rule which has not been observed by the pleader,
since the descriptive words found in the present statute are
not used in the information. See Tiffany's O,ri1n. L. ( 3d) 365;
Engers v. Peovle, 20 Mich. 233; Hall v. People, 43 Mich. 417,
5 N. W. 449; People v. Quider, 172 Mich. 280, 137 N. W. 546;
People v. Kennedy, 176 Mich. 384, 142 N. W. 771, Ann. Oas.
1916A, 895. Moreover, so long as a person may innocently do
some things embraced within the definition given in this particular statute, there is additional reason for particularity of
statement of the acts committed in order to apprise the accused
of the charge sought to be brought against him.
" 'The rule that an indictment for a statutory misdemeanor
is sufficient, if the language of the statute is used in charging
the. offense, is limited to cases where such words fully set forth
all the assignments necessary to constitute the offense without
uncertainty or ambiguity.' Joyce on Indictments, 389.
"I am of opinion that the motion to quash the information
should have been granted. It follows that the verdict should
be set aside, and the respondent discharged."
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Likewise the situation here conforms exactly to that presented in the case of Whitehurst v. State (Fla.) 141 So. 878.
'l'he accused there was charged with "unlawfully practicing
medicine without first having obtained a license so to do,"
almost the identical words of the warrant in the. instant case.
Here, a license ordinance was proven by the witness Herndon
(R. p. 30) although the penalty for its violation was not
9*
set forth while, in instructing *the jury the Court gave
the penalties prescribed for practicing medicine without
obtaining a certificate from the State Board of Medical Examiners. Prior to the trial the accused had no way of knowing
from the warrant wJ1ether he ~as even being prosecuted for
violation of one or the other of the laws. The Court in the
Whitehurst case, supra, said of such a situation:
"The count of the information on which the conviction was
based charged that the defendant, on a certain date, in Hillsborough county, 'did unlawfully practice medicine without
having first obtained a license so to do.' The character or kind
of license is not set forth-whether an occupational license, as
provided ·for by sections 1050, 1226, Comp. Gen. Laws, or a
license from the state board of medical examiners, as provided
for under sections 3404, 3408, 3409, Comp. Ge. Laws. For
practicing medicine without having first obtained an occupational license, the cost of which is fixed by section 1226 at $10,
the penalty upon conviction is by fine not exceeding double
the amount required for such license or imprisonment not
exceeding six 1:uonths (section 7435, Comp. Gen. Laws), while
the penalty for practicing medicine, as defined in the statute,
without being lawfully licensed and authorized so to do by
the state board, being the o:ffense specifically defined by the
provisions of section 7704, Comp. Gen. Laws, is fixed by that
statute to be by fine of not more than $1,000, or fmprisonment
for not more than five years, or both. * * * These are sufficient
reasons for reversing the judgment of conviction without passing on the other contentions made in behalf of plaintiff in error.
Here we have such fundamental errors appearing of record as
we would not be authorized to ignore, even though not raised
in the trial court, as was the case as to one of them."
Obviously the trial Court should have sustained the motion
to quash. In doing tltis, permission could have been granted
to amend the warrant. However, this was not done and error
was thereby clearly committed.

Not Sufficient Evidence to Support Gonmction.

s
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There is · not one scintilla of evidence in this case showing
that the accused rendered medical or chiropractic treat1.0~1- ment to *any patient for compensation, either on December 11, 1939, as charged in the warrant or on any other
date. The Commonwealth 1•ested its case upon a mere showing
that Commonwealth's Exhibits A, B, and Chad been published
in the Staunton newspaper and paid for by the accused, that
he was listed in the current telephone directory as "Chiropractor," and that he occupied offices in the Witz Building in
the City of Staunton which were generally open and at which
a stenographer was em~Jloyed.
Certainly if there had been any actual treatment of persons
for compensa.tion there would have been no difficulty for the
Commonwealth to as.certain this and show it in evidence. The
\Vitz Building was a public building and there could have
been no secrecy in practicing the profession of either medicine
or chiropractic. However, the Commonwealth chose to rest its
case u11on the evidence above described. If such eYidence is
sufficient under.· the statute to show unlawful practice of
medicine and chiropractic, then the statute itself is unconstitutional as an Uill'E!asonable and arbitrary exercise of the
police power of the State.
· The evidence of tlie newspa~ier advertisements themselves
merely show that the accused had au office in Staunton and
extol the value of chiropractic treatments. Likewise, the testimony of Carter, the janitor, shows that. the accused maintained an office. How can it be held that this constituted evidence sufficient to support a conviction that he opened "an
office for such purpose" ( the practice of medicine) or announced "to the. public in any way a readiness to practice
medicine in any county or city of the State'' or prescribed for
or gave surgical assistance, diagnosed or treated, healed, cured,
01· relieved "those suffering from injury or deformity or desease
of mind or body" or advertised, or announced "to the public
in any manner a readiness or ability to heal, cure,
11.*
*or relieve those who may be suffering from injury or
deformity or desease of mind or body for co-mpensatfon" f
To do so would necessitate the assumption that the accused
did accept compensation-there was no evidence to this effect
nor was there any statement in the advertisements sho"'\\ring
such to be the case. A verdict can not be predicated upon this
or any other assmnption of fact in lieu of evidence.
If the mere listing in the telephone directory of the accused's
name as a chiropractor, in the absence of any evidence that
he practiced chiropractic for compensation, constituted the
practice of medicine under the statute, then the statute is so
arbitrary and unreasonable as to violate both the Federal
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and State constitutions. To hold otherwise would render
guilty every druggist at the comer store who is known and
called "Doctor" or "Doc."
In the exercise of the police power by a legislature, the test
of reasonableness must always be met. As said in 11 American
Jurisprudence, page 992:
"Nevertheless, the police power is not without its limitations,
since it may not unreasonal>ly invade private rights and thus
violate those rights which are guaranteed under either Federal
or state Constitutions. The police power is not a universal
solvent by which all constitutional guaranties and limitations
can be loosened and set side, regardless of their clear and plain
meaning, nor is it a substitute for those guaranties.
"With regard particularly to the Federal Constitution, it is
elementary that a right secured or protected by that document
cannot be overthrown or impaired by any state police authority,
because the police power of a state must be exercised in subordination to the provisions of the }l,ederal Constitution."
Again in H e,i1mington v. Geor,qia, 1.63 U. S. 299, 16 S. Ct.
1086, the United States Su1)reme Court said:
"The well settled rule is that if a statute purporting to have
been enacted to protect the public health, the public
12*
morals or the public safety has no *real substantial
relation to those objects, or is a palpable invasion of
rights secured by the fundamental law, it is the duty of the
courts to so adjudge and thereby give effect to the Constitution."
tJil,·

Can it be claimed that the legislature is reasonably exercising
its police power when it says that a man who has the word
"Chiropractor" listed after his name in a telephone directory,
and does nothing more, is practicing medicine? As far as the
record shows, no one even entered the office of the accused
to receive medical or chiropractic treatment for compensation
·or otherwise. By distorted definition can the Legislature trans.form an act which in itself is harmless into an entirely different
· act which is rinlawful?
Alle,qed Vfolations P.rfor to December 11, .1939

Of course, we recognize the rule that, in such a prosecutioµ
as this, other acts within a year can be shown along with tlie
·one committed on the date charged in the warrant. Whitlock v.
Com11ionwealth, 89 Va. 337. However, can such other acts be
substituted completely for the one charged in the warrant?
We submit that they cannot.

1.0
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The Commonwealth charged that the accused unlawfully
pmcticed chiropractic and medicine in the City of Staunton on
December 11, 1939, and chose to stand on this charge rather
than amend the warrant when motion to quash was made. As
a result, there was no showing whatever that any even techmeal violation of the statute occurred on that date. Instead,
evidence was introduced over the objection of the accused to
the effect that on some earlier date certain advertisements were
ordered and the telephone listing made.
13*

*Error i,n Oommonwalth!s Instruction No. A

There are various vices in this instruction whicl1 constituted
prejudicial error. It has heretofore been 11ointed out that the
Legislature had no right to characterize the acts set out in the
statute for which the accused was here prosecuted as being the
practice of medicine.
Furthermore, this instruction narticularly in (a) undertook to define certain acts as constituting the practice of chiropractic and medicine which were not even so defined in the
b1;atute. Section 1622 of the Virginia Code defines a practitioner
of medicine as:
"One who opens an office for such purpose
pensation."

w

ff

* for com-

This instruction d;efines it as one who opens an office :
"For the pu111ose of healing, curing or relieving human
deseases, disorders ,displacements, injuries, or ailments by
means of a certain system known as Chiropractic, for compensation."
Aside from the fact that there is no evidence that any act
whiGh the accused may have done was for compensation, this
instruction departed entirely from the wording of the statute
under which this prosecution was apparently based. If the fact
that the accused, prior to December 11, 1939, opened an office
was to be relied upon, such office had to be opened for the purpose mentioned and described in the statute; i.e., the practice
of medicine.·Jnstead, the Commonwealth sought to convict him
for opening an office for the purposed mentioned in (a) of this
instruction.
A prosecution for a statutory offense must be based upon the
language of the statute. State v. Kni,ght (W. Va.) 191 S. E.
845; People v. Watson (Mich.) 162 N. vV. 943; Whitehurst
v. State (Fla.) 141 So. 878.
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*Statute U1iconstituti-Onal

It has already been pointed out that the attempted definition
of the practice of medicine is so unreasonable as to amount
to an improper exercise of the police power, invalidating the
statute under the Federal and State constitutions.
There is a further reason why the Medical Practice Act cannot be sustained as conforming to either the Equal Protection
Clause of the Federal Constitution or the Due Process Clause
of the Federal and State Constitutions. The pertinent portion
of the statute reads as follows, Section 1615 Code of Virginia :
"All applications to practice medicine, homepathy, osteopathy, and chiro1Jractic in this State after the passing of this
act must successfully pass an examination before the board of
medical examiners, establishing by this act. The said board
shall admit to examination any candidate who pays a fee
of twenty-five dollars, and submits evidence by affidavits and
satisfactory to the board, that he or she : * * *
" ( d) Has studied medicine not less than four school years,
including four satisfactory courses of at least eight months
each in four different calendar years in a medical school registered as maintaining a standard, satisfactory to the State
board of education. Such standards being based upon the
grading of the American Medical Association, of the American
Institute of Homeopathy, and of the American Osteo1lathic
Association, respectively."
We recognize that the accused, in order to attack the constitutionality of this act must show that his interests are
affected. As said in 11 American Jurisprudence 748:
"One of the elementary doctrines of constitutional law, firmly established by the authorities, is that the constitutionality
of a legislative act is open to attack only by a person whose
rights are affected thereby. Before a law can be assailed by
any person on the ground that it is unconstitutional, he must
show that he has an interest in the question in that the enforcement of the law would be an infringement on his rights. Assailants must therefore show the applicability of the statute and
that they are thereby injuriously affected. The burden of
proof is upon those who claim themselves harmed
15*
*by a statute to show how,· as to them, the statute is
unconstitutional. Thus, one who invoked the power of
the court to declare an act of Congress to be unconstitutional
must be able to show not only that the statute is invalid, but
that he has sustained, or is in immediate danger of sustaining

12
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some direct injury as the result of its enforcement, and not
merely that he suffers in some indefinite way in common with
people generally. The rule that interested parties alone can question the constitutionality of statutes applies likewise to ordinances. The general principle applies even in those jurisdictions
where an agreed case may be submitted to the court because of a
special enactment providing for such procedure. When this is ·
done and a legislative act is therein attacked as being unconsitutional as to persons who are not shown by the agreed case
lative act involved is constitutional as to the l}ersons shown by
the agreed case to be affected by the legislative act and will
r()fuse to determine whether or not the legislative act is conbiitutional as to persons who are not shown by the agreed case
to be affected.
"The principle obviously results that it is always open to
interested persons to show that the legislature has transgressed
the limits of its power and that persons injuriously affected
may question the validity of a law."
When the fii·st trial of this case was reviewed by this Honorable Court, there was no evidence to support such a showing.
However, in the instant case, the record shows that the accused
was a graduate of the Pabner School ( Defendant's Exhibit
No. A, R. p. 58). This school conforms in all particulars to the
requirements of the International Chiropractic Association,
the chiropractic organization corresponding to that of the
medical profession, the American Medical Association ( R. p.
73).
It might be conceded for the sake of argument that the
Legislature has the right and power to prohibit the practice
of chiropractic in this State under its police power. However,
it did not undertake to do this in words; it expressly recognizes
this profession along with those of medicine, osteopathy, and
homeopathy. Until one reads the quali:fieations prescribed, he
gathers from the statute that a chiropractor, a medical doctor,
an osteopath, or a homeopath can practice in Virginia
16*
so ·long as he is properly *qualified in his particular
branch of the healing art.
"'When it comes to obtaining the necessary certificate, however,
we find that the accused, in the instant case, although he is
qualified to practice by every standard of his profession, must
have first studied four years in some school maintaining a
standard based "upon the grading of the American Medical
Association, of the American Institute of Homeopathy, and of
the American Osteopathic Association ( italics supplied). This
not only constitutes the rankest discrimination against the
accused but absolutely prevents him from practicing a pro-
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fession, recognized by the statute, iu which he has qualified
himself by the highest standards of that branch of the healing
art. 1'he situation is exactly the same as if the statute required
a medical doctor, before 1n·acticing, to complete a course of
study based on the standards of the International Chiropractic
Association.
·
.
It is sib>nificant to note that the discrimination complained
of does not apply to any of the other three recognized branches
of the healing art-medicine, osteopathy, and homeopathy.
'That the accused, .being qualified to practice as a chiropractor,
is unconstutionally discriminated against by the statute is
c]early evidenced by the history of the medical board created
lty this act. Never since the creation of the board has a chiropractor been examined nor has an examination on this branch
of the healing art even been prepared ( R. p. 21).
The case of People v. Schaeffer (Ill.) 142 N. E. 248, is the
only dceided case which appears to be analogous. There, the
st'.atute prohibited the practice of medicine in any of its
branches unless the applicant for license to practice be
17* a graduate nof a medical school of good standing. Thus,
an osteopath, regardless of his training as su~h, had
also to be .trained as a practictioner of medicine or mate1·ia
medica. The Court in holding the statute unconstitutional as to
osteopaths, said :
''
"We think there can be no question whatever that this
statute discriminates against appellant as an osteopathic physician, and in favor of the graduates of the medical schools,
as contended by him. It required him or a graduate of his
school, after spending four years in such graduation, to continue his college education for a further time, and perhaps
four years longer, until he has become a graduate of a medical
school, before he can even be permitted to be examined for
lk.ense to practice osteopathy and surgery, while a graduate
of medical college is permitted, without further study, to practice medicine and surgery. In the second place, he is required
to study the therapeutics of the allopaths or other medical
schools, which he does not desire to use in his practice, before
hC' can practice osteopathy and surgery, while the graduate
of a medical school is not required to graduate in osteopathy,
or to study osteopathic therapeutics, and yet he may be licensed
to practice, and may practice, osteopathy. In the third place,
if an osteoiJath attends a medical college for the pu,pose of
graduation, the probabilities are that he will be recfuired to
repeat in the medical college the study of all those subjects,
including surgery, midwifery, and gynecology, and all the
other studies that we have above enumerated as having been
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passed in his own school, before he can begin the practice of
surgery. The very great prejudice existing among many physicians of the medical schools against the osteopaths, and of
the o.steopaths against those of the medical schools, is well
known. This statute recognizes both systems as meritorious,
because it allows both to treat human ailments according to
their system, and it discriminates against the osteopath and
seems to place the examination of osteopaths to practice osteopathy entirely at the will and discretion of a medical board,
as no one other than those educated in the medical system are
qualified, under the act, to conduct the examinations pro,1ided
for by it. This statute therefore tends to deprive the osteopaths
of their constitutional right to practice surgery, who are, so
far as this record shows, just as efficient and as well prepared
by college and hospital training to practice surgery as are the
physicians of the medical schools. The act is therefore void
as to such physicians so deprived.
"We are only concerned with the question whether this
act is unconstitutional by reason of unlaw discrimination, as
charged. As we have previously said in other cases, we have no
leaning for or against either system or either practi18* tioner. It has been demonstrated over *and over again
that there is merit in both systems, and neither should
be unjustly penalize(!} by statutes which permit unlawful discrimination. This statute is in contravention of the Fourteenth
Amendment of the Federal Constitution, which provides that
no state shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States,
nor shall any state deprive any person of life, liberty, or property without due process of law, nor deny to any person within
its jurisdiction the equal protection of the law. It also violates
the provisions of our Bill of Rights (article 2, §2) that no
person shall be deprived of life, liberty or property without
due process of law, and that no law impairing the obligation
of contracts or making any irrevocable grant of special privileges or immunities shall be passed ( article 2, §14). In the
passage of this statute the Legislature evidently overlooked
the fact that it discriminates against osteopaths, as already
shown. It is a fundamental principle of this government that
its people have the right to make constitutions that will guard
them against the tyranny of statutes that permit unlawful
discrimination, however innocently or inadverently made, and
courts are required to regard their constitutional oaths and
declare 'every such statute void when it conclusively appears
that such act is unconstitutional."
·

In none of the other State or Federal cases determining the
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constitutionality of statutes regulating the practice of medicine in its various branches has one branch been expressly
recognized, on the one hand, and ·eligibility to practice been
made solely dependent on preparation in the other branches,
on the other hand. Such a procedure is obviously so arbitrary
as to violate the constitutional safeguards. It is prohibition
under guise of regulation.
CONCLUSION
It is respectfully submitted that the judgment of the Trial
Court was plainly erroneous for the reasons hereinbefore set
out and your petitioner prays that he may be awarded a writ
of error and supersedeas to the said judgment and that this
Honorable Court may review and reverse the same.
19*
*Your petitioner desires to adopt this petition as his
opening brief in the event a writ of error may be granted.

CHARLES S. GROSSO
By Counsel

,vGEOAYTG.B.RINIER
TIMBERLAKE,

JR.

Attorneys for Petitioner
I, Wayt B. Timberlake, Jr., an attorney practicing in the in
the Supreme Court of Appeals of Virginia, hereby certify that
in my opinion the judgment of the Corporation Court for the
City of Staunton, rendered on September 19, 1941, in the case
of Commonwealth v. Charles S. Grosso, the record of which
accompanies the above petition, should be reviewed by the
Supreme Court of Appeals of Virginia.
·
And I further certify that I personally delivered to Herbert
J. Taylor, Attorney for the Commonwealth for the City of
Staunton, Virginia, a copy of this petition on the 17th day of
January, 1942.
Given under my hand this 17th day of January, 1942.

WAYT B. TIMBERLAKE, JR.
February 24, 1942. ·writ of error and supersedeas awarded
'by the court. Bond $300.
M.B.W.
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RECORD
VIRGINIA:
CORPORATION COURT FOR THE CITY OF STAUNTON:
November 18, 1941
Commonwealth of Virginia
(CITY OF STAUNTON)
v.

CHARLES S. GROSSO
PLEAS BEFORE THE CORPORATION COURT FOR THE
CITY OF STAUNTON ON THE 19TH DAY OF
SEPTEMBER 1941
BE IT REMEMBERED that heretofore, to-wit, on. the 15th
day of December, 1939, there was filed in the office of the Clerk
of the Corporation Court for the City of Staunton the warrant in this ·case, which warrant is in the words and figures
following, to-wit:
WARRANT
THE COMMONWEALTH OF VIRGINIA, CITY OF STAUNTON, TO-WIT:

'1.'o the Chief of Police or any Policeman of Said Oity,
Greeting:

·

WHE.REAS, Herbert J. Taylor, Commonwealth's Attorney,
has this day made complaint and information on oath before
me, the undersigned, a Justice of the Peace for the said City,
that Charles S. Grosso, heretofore, to-wit, on the 11th day
of December, 1939, within the said City, did unpage 2. ~lawfully practice Chiropractic and Medicine without having first obtained a license therefor as required by law, against the peace and ·dignity of the Commonwealth of Virginia.
·
THESE ARE THEREFORE, in the name of the Commonwealth, to command you forthwith to apprehend and bring
before the Civil and Police Justice of the said City, the said
Charles S. Grosso to answer the said complaint and to be
further dealt with according to law.
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Given under my hand and seal this the 11th day of December, 1939.
('SEAL)
TAYLOR McCOY
Justice of the Peace
JUDGMENT OF THE JUSTICE
The above named Charles S. Grosso was this day brought
before me in my said City, and the above warrant was tried
by me in the presence of said accused, and it is my judgment
that he be fined $50.00, costs $2.00.
And thereupon the said accused was let to bail.
Given under my hand this the 15th day of December, 1939.

J. H. MAY
Civil and Police Justice
page 3

}- APPEAL TO CORPORATION COURT

On motion of the said Charles S. Grosso an appeal is allowed
him from the within judgment to the Corporation Court of
Staunton, and he was thereupon let to bail.
Given under my hand this the 15 day of December, 1939.
J.H.MAY
Civil ~nd Police Justice
RECOGNIZANCE
On motion of the said Charles S. Grosso he was let to bail,
and was duly recognized with W. W. Gabbert who justified
as to his sufficiency, as surety, in the sum of Two Hundred
Dollars ( $200.00), for his personal appearance before the
Corporation Court of Staunton, at the Courthouse thereof, on
the first day of January, 1940, term of said Court, at ten o'clock,
A. M. to answer for the offense with which he is charged in
the within warrant, and not to depart thence without the leave
of the Cour.t.
Given under my hand this 15 day of December 1939.
J. H. MAY
. Civil and Police Justice

page 4

}- AND .AT ANOTHER DAY, to-wit, on the 19th
day of September, 1941 :
JURY IMPANELED

1~
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This day came the attorney for the Commonwealth and the
defendant ·appeared in court in person, and the said defendant
by his attorney moved the court to quash the warrant in this
case, which motion the court overruled, and being arraigned
the said defendant pled not guilty as charged in warrant. And
thereupon came a jury duly summoned by the Sergeant of the
City of Staunton, to-wit, J. A. Carrier, E. Frank Fishburne,
Harry W. Wilson, Jr., Thos. W. Dixon and S. Henry Simmons,
who were sworn the truth in and upon the premises to speak,
and after having fully heard the evidence retired to their room
to consider of a verdict, and after some time returned into
court and returned the following verdict, to-wit: "We, the jury,
find the defendant guilty as charged in the warrant and fix
his punishment at a fine of one hundred dollars. (Signed) E.
~,rank Fishburne, Foreman." Whereupon the defendant by his
attorney moved the court to set aside the verdict of the jury
as contrary to the law and the evidence, which motion the
court overruled, to which ruling of the court the defendant
by counsel exc~pted. ·whereUJ)On it is considered and ordered
.by the court that the said defendant, Charles S. Grosso, be
and he is hereby sentenced to pay a fine of $100.00 and the
costs of this prosecution, to which judgment of the court the
defendant by counsel also excepted; and on motion
page 5 ~of the defendant by counsel it is ordered that this
judgment be and the same is hereby suspended for
the period of sixty days in order that the defendant may apply
to the Supreme Court of Appeals of Virginia for a writ of
e.l'ror and supersedeas if he be so advised.
FLORIDUS S. CROSBY, Judge.
page 10 ~

CERTIFICATE NO. 1

The following evidence on behalf of the Commonwealth and
the defendant, respectively, as hereinafter denoted, is all of
the evidence which was introduced at the trial of this case
at the September term of the Corporation Court of the City
ot Staunton, 1941. Motions and objections, rulings and exceptions were made during the progress of the trial, as are herein
set forth in this Certificate.
page 11 ~

IN THE CORPORATION COURT FOR THE
CITY OF STAUNTON, VIRGINIA:

COMMONWEALTH OF VIRGINIA, CITY OF STAUNTON,

v.
CHARLES S. GROSSO

Charles S. Grosso v. Commonwealth of Virginia

19

SEPTEMBER 19, 1941.
PRESENT: HON. FLORIDUS S. CROSBY, Judge of the
Corporation Court for the City of Staunton.
HERBERT J. TAYLOR, Commonwealth's Attorney for the City of Staunton, and J. M.
PERRY, Counsel for the Commonwealth;
W. B. TIMBERLAKE, jR., M. J. FULTON
and GEORGE D. H.INIER, Counsel for Defendant.

IN CHAMBERS:
MOTION BY

,v. B.

TIMBERLAKE, JR:

Your Honor, I do not know the status of this case in view
of the former trial. Before entering a plea of guilty or not
guilty, we wish to make a motion to quash the warrant, on the
grounds set out in a written motion, filed as of this date. If
the plea of not guilty carries over from the former trial, we
wish to withdraw it and make our motion to quash the warrant. I am of the opinion that a plea of guilty or not guilty
would have to be entered as of this date.
The Court : I think that is correct.
Mr. Timberlake: Charles S. Grosso, the defendant,
l)age 12 ~comes and moves the Court to quash the warrant in
this case on the following grounds :
1. That the warrant in this case does not charge or specify
the particular or precise acts wllich he did that constitute the
unlawful practice of chiropractic and medicine without having
first obtained a license therefor, and does not inform him with
clearness and certainty of the cause and nature of the accusation, as required by Section 11, Article 1, of the Constitution
of Virginia, and the Fourteenth Amendment to the Constitution of the United States, and is too indefinite and uncertain
to put him on defense.
2. That the warrant not only charges the accused with the
unlawful practice of medicine without having obtained a llcense
to do so, but also charges him with the unlawful practice of
chiropractic without :first obtaining a license to do so in the
same count, the practice of chiropractic not being defined either
under the laws of the State of Virginia, or in the warrant, and
does not specify the specific acts the defendant did in either
practicing chiropractic or madicine.
3. That the statute upon which the warrant in this case
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is based is unconstitutional and void because it violates the due
process clause of both the Federal and State Constitutions and
the equal protection clause of the Federal Constitution, and
discriminates both in the body of the statute and in the regulations of the Medical Board against this defendant.
1mge 13 ~ The Court: May I see the warrant? (Warrant is
handed to the Court).
Mr. Perry: I understood Mr. Timberlake to say if the plea
of not guilty carries over from the other trial, then this motion
would not be presented.
The Court: In presenting the motion, Mr. Timberlake, do
you wish the Court to rule on the-first motion?
Mr. Timberlake: If it does carry over, we think we have the
right to withdraw the plea; if not, the accused would have the
right to move to quash the warrant.
The Court : My opinion is that in a criminal case sent back
by the Court of Appeals to be retried it practically comes into
this Court de nova, subject to the directions contained in the
opinion en· order sending it back. There may be a wholly different situation in the new trial and it is to be tried as if it had
never been tried before.
Mr. Timberlake: ~'hat would eliminate the question of withdrawing the plea.
Mr. Fulton: The defendant if lie files a plea of not guilty
and desires to put in a technical pleading, like a demurrer, can
withdraw that plea for the purpose of filing the demurrer, or
the special plea, first, and then enter the plea of not
page 14: ~guilty afterwards ; that is what we desire to do.
The Court : Let the Record show that the defendant withdraws the plea of not guilty, ove1• the objection of the
Commonwealth, and then tenders this motion, which is in the
nature of a demurrer.
Mr. Taylor: We would now like the Court to pass on the
matters presented in Defendant's motion.
The Court: The first paragraph of this motion to quash the
warrant substantially says that the warrant itself is not so
framed as to inform the defendant as to what he is charged
with, what violations of the law he has committed. It is very
true this warrant is drawn in general terms, charging him
with ''practicing Chiropractic and Medicine without having
first obtained a license therefor as required by law." I think
that is sufficient under the Medical Practice Act, as construed
by the Court of Appeals in this case. The Act held you have
to have a license or show your authority to practice without
a license; and if it is brought to the attention of the Commonwealth's Attorney that you do not have a license, it is his
duty to institute a prosecution. I think if the Commonwealth
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brings itself within any of the provisions of the Medical Practice Act, showing that the defendant was practicing without
authority, it is sufficient.
The second paragraph of the motion states: "That the warrant not only charges the accused with the unlawful practice
of medicine without having obtvJned a license to do
page 15 ~so, but also charges him with the unlawful practice
of chiropractic without first obtaining a license to
do so in the same count, the practice of chiropractic not being
defined either under the laws of the State of Virginia, or in the
warrant, and does not specify the specific acts the defendant
did in either practicing chiropractic or medicine." The practice of chiropractic may not have been defined, but the Medical
Practice A.ct is clear and the Court of Appeals has held in the
Grosso case that went up and is now here to be retried that
if the defendant is guilty of any of the things prohibited by the
Act, such as practicing without a license or showing authority
to practice without a license, it is a violation of the law.
The third paragraph of the motion is based on constitutional
grounds. The Court of Appeals went very fully into this
holding. Dr. Grosso could not complain because he had not
brought himself within the provisions of the Act.
For the reasons just given by the Court, defendant is denied
the right to quash the warrant.
Mr. Timberlake: Defendant, by counsel, excepts to the ruling
of the Court, on the grounds set forth in our motion.
Motion by Mr. Timberlake:
Your Honor, it is our opinion that the jury should be examined on their vaudire, each one separately, and should
page 16 ~be asked whether they have any preconceived opinion
about the practice of chiropractic, and whether they
have a prejudice against chiropractors or the school of chiro·
practic.
Mr. Perry : It seems to me that is carrying matters rather
far. I think they should be asked whether they have had any
business or professional connection with Mr. Grosso ; that was
done at the first trial and three jurors were excused. To ask
them whether they have constitutional objections to the practice of chiropractic is like asking them whether or not they
have a prejudice against Mr. Grosso. I do not think we should
go into a collateral issue, but just examine the jury on the
vaudire as is usually done in such cases.
The Court: I will examine the jury separately and at the
c1ose of my examination, counsel may ask me to put such
questions as he wishes, and I will rule on each question at that
time.

22

Supreme Court of Appeals of Virginia

Dr. J. W. Preston
IN OPEN COURT:
JURY EMPANNELLED:
Each juror was examined separately by the Court, and no
challenge was made as to any one of them. '
The jury was then sworn, the defendant was brought before
them and arraigned, and entered a plea of not guilty.
Dr. J. W. Preston, a witness of lawful age, called on behalf
of the Commonwealth, after being first duly sworn, testified as
follows:
DIRECT EXAMINATION
By Mr. Taylor:
Q. Dr. Preston, where do you reside?
page 17 ~ A. Roanoke, Virginia.
·
Q. What is your occupation?
A. Practice of medicine.
Q. Do you have any official connection with the State Board
of Medical Examiners?
.A.. I am secretary and treasurer of the State Board of Medical Examiners.
Q. How long have you been secretary of that organization?
.A.. Since 1918.
Q. Is it one of your duties to keep the records and to issue
certificates?
A. Yes, sir.
Q. Has Charles S. Grosso ever made application for examination to your Board?
A. We have no record of his ever making application.
Q. Has he ever stood an examination before your Board?
A. He never has.
Q. I believe the law makes exception of certain classes of
cases, of those who began to practice before 1913 : Does he fall
in that category, so far as you know?
A. No, sir, he does not.
Q. Has any certificate or license ever been issued to Charles
S. Grosso by your Board?
A. We have no record of any such certificate.
page 18 ~

CROSS EXAMINATION

By Mr. Timblerlake:
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Q. You stated you are Secretary and Treasurer of the State
Board of Medical Examiners?
A. Yes, sir.
Q. You are also a member of the Board?
A. Yes, s'ir.
Q. I believe you testified that this defendant, Charles S.
0-rosso, has not taken an examination before your Board?
A. Yes, sir.
Q. You also stated that he did not practice before the year
1.913, as far as you know?
A. ,ve have no record of it.
Q. ·would you have a record of it?
A. We would have a record if he had made application for
what is called a verification certificate. He has not made an
application for a verification certificate. \Ve have no lmowledge
of it.
Q. You do not know of your own knowledge that he did not
practice prior to 1913 in Virginia?
A. No, sir.
Q. Of what does your Board consist? How many members?
1\fr. Perry: The question is objected to; it does not seem to
me we should go into matters of the Board or its working. We
have the law and the statement of the Court of Appeals as to
the validity of it. The charge here is practicing withpage 19 ~out a certificate. \Ve have introduced evidence showing that no certificate was issued, or application was
made. Why should we go into the mechanics of the Board when
the question here is whether or not a certificate has been issued?
Mr. Timberlake: The Court of Appeals pointed out that the
constitutionality of this Statute could not be considered, unless
the evidence showed certain facts that would warrant or enable the Court to consjder the constitutionality of the Act. In
this present trial the constitutionality of the Act is in contest
and the Court cannot have a clear picture of 'the workings and
requirements and qualifications of the Members of the Board,
unless it is introduced in evidence. That is the purpose and
object of asking Dr. Preston that question.
The Court: ':rhe objection is overruled.
Mr. Timberlake :
Q. Will you now answer the question?
A. 11 members.
Q. ·wm you state whether or not .all eleven members of the
Board are members of the School of Medicine, lmown as Materia Medica, or Medical Practice as distinguished from Osteo1mthy or Chiropractic?
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A. There is an Osteopath on the Board and a Homeopath.
Q. One member is an Osteopath and one a Homeopath, and

nine are medical doctors?
page 20 ~ A. Yes, sir.
·
Q. Is there a Chiropractor on the Board?
A. No, sir .
Q. Who prepares the examination questions which are submitted to the applicants for admission to practice in Virginia?
A. All are examined alike. Do you want to know who prepares each set of questions?
Q. Yes, sir.
A. Dr. Boyd of \Vinchester :prepares the anatoiny questions.
Q. He is a medical doctor?
A. Yes, sir. I do not ]mow whether I can give you this information exactly in detail, because the examiners are changed
occasionally from time to time. If I may explain : All branches
of the healing arts, or practitioners of the healing arts, are
examined upon exactly the same branches except those who
desire to practice drugless healing, who are not required to
take the examination upon drugs. The Osteopaths are required
to take an examination in Osteopathy, but all are examined
primarily upon the same branches. If you would like to have
a detailed list of who prepares the examinations. There are
nine members of the medical profession on the Board and each
examines on a se·parate branch. I can try to give it·to you extemporaneously from memory. Dr. Boyd prepares the examination on anatomy.
·
Q. He is a medical doctor?
A. Yes, sir, and Dr. Stephenson prepares the expage 21 ~amination 011 surgery.
Q. He is a medical doctor?
A. Yes, sir, and Dr. Harrison prepares the examination on
hygiene and state medicine, and toxicology.
Q. He is a medical doctor?
A. Yes, sir, Dr. Bates prepares the examination on materia
medica.
Q. He is a medical doctor?
A. Yes, sir. Dr. Holliday prepares the examination on the
p1·actice of medicine.
· Q. He is a medical doctor?
A. Yes, sir. Dr. Johnson, a Homeopath, prepares the examination on Homeopathy. ·
Q. He is a Homeopath?
A. Yes, sh-. Dr. Shackelford prepares the examination on
Osteopathy.
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Q. He is an Ostaopeth?
A. Yes, sir.
Q. Who, if any one, prepares the question on the principles
and practice of Chiropractic?
A. No one has ever qualified yet to take an examination on
the practice of Chiropractic, so no examination has be~n held
upon Chiropractic.
Q. Have any questions ever been prepared for submission
to an applicant for the practice of Chiropractic?
A. No, sir, not to my knowledge, because no requests have
been made.
Q. As I understand the Medical Practice Act requires an
applicant before being permitted to take an examina·page 22 ~tion to satisfy the Board that he has completed certain educational requirements: Is that correct?
A. Yes, sir, pre-professional.
Q. And followed by four years in a medical school in the
State of Virginia, or its equivalent : Is that substantially correct?
A. For medical practice it requires four years, not necessarily in Virginia, four years of eight months each in separate
calendar years in some approved medical college.
Q. That is, a medical college approved by the Board : Is that
correct?
·
A. Yes, sir.
Q. Has the Board ever approved any Chiropractic School?
A. There has been no question of approving any Chiropractic
School that I lmow of.
Q. Consequently, it has not approved any Chiropractic
School?
A. No, sir.
Q. What medical schools in the State of Virginia are recognized by the Board?
A. Both the University of Virginia and the Medical College
of Virginia.
Q. Do either of those schools have in their curriculum a
course of Chiropractic?
A. No, sir.
Q. Is there a Chiropractic School in Virginia recognized
.
by the Board?
A. No, sir.
Q. How do you know that the defendant, Charles S. Grosso,
has not applied to take the examination prescribed
page 23 ~by the Statute?
A. I have been a member of the Board of Exam-
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iners since 1913, and secretary since the year 1918, and practically all applications have come under my observations.
Q. Have you examined the records to determine positively
whether or not Charles S. Grosso, since 1913, has applied to
take an examination up to the time of the warrant in this case?
A. Yes, sir.
·
Q. Have you gone over all the records since 1913, to December 11, 1939?
A. That depends on what you mean actually by the records.
I have gone over the official records, yes, sir.
Q. Have you gone over all the applications that have been
submitted?
A. I have handled practically all of them, yes, sir. I have
not reviewed them ,because a good many thousands of all sorts.
Q. You have not reviewed those records to determine positively from those applications, to determine whether or not
Charles S. Grosso has applied?
A. Do you mean the correspondence?
Q. No, sir, I mean the applications?
A. If you mean, have I gon,e back through all the files to
examine all tlle applications, I luwe not done that, because an
interminable pro1)osition. ,ve have official records, in which we
keep our consecutive applications. Of course 7 we have file after
file of correspondence, in which it might be conceivpage 24 ~able that some indiYidual had made an application.
I have not gone over our conespondence.
Q. It is conceivable that some individual might make an
application without it appearing in your official records?
A. Yes, sir, that could happen.
RB-DIRECT EXAMINATION
By Mr. Taylor:
Q. No certificate has been issued by your Board to Charles
S. Grosso?
A. No, sh-.
Q. Your examination of your records did not disclose this
man as an applicant?
A. No, sit-.
Q. Is there any proYision made in the law, or by your Board,
for the examination of Chiropractors if they apply?
A. Yes, sir, as I stated a moment ago, all applicants,-no
matter what branch of medicine they wish to practice,-are
examined upon the same fundamental branches, up to the
point of material rnedica and the practice of medicine. As is
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well-known, our Board has the right to make its own regulations as to passing and so on, and likewise the Attorney General has ruled in the event a Chiropractor should aoply and
wished to take the examination that the Board may invite a
committee from the licensed practitioners of the State to hold
an examination upon Chiropractic; that is the provision.
· Mr. Timberlake: vVe move to strike out any referpage 25 ~ence of this witness to the ruling of the Attorney
General on this question, because that has no weight
as a judicial decision or Legislative enactment that would gov-.
ern or control.
The Court : That is true, but you went into the matte1• as
to how the Board was set up, what kind of examinations it
gave, what their system is. ·what the Attorney General ruled
has nothing to do with it. I think his answer meant the Board
had taken its position from that. I will say to the jury that
what the Attorney General said has nothing to do with it.
Mr. Timberlake: ,ve except to the failure of the Court to
strike that the evidence.
The Court : I do not see how I could strike it any more than
by what I have said. I now say to the jury that what the witness said as to the ruling of the Attorney General is struck from
the record.

RE-CROSS EXAMINATION
By Mr. Timberlake:
Q.You stated that you felt you did have the ·mechanics, in
the event an application was made by a Chiropractor, to give
h1m an examination on Chiropractic and you described that
matter : The fact remains that any exam1nation given by your
Board must be based upon the requirements of the American
Medical Medical Association, or the Council of Medical Education of the American Institute of Homeopathy, or the American
Osteopathic Association. Is that correct?
·
A. No, sir, there are certain branches of the healpage 26 ~ing art which are comparatively new. I might mention Naprapathy. The law is broad, giving our Board
authority to make rules and regulations to cover any of these.
The basic fact is that all of them must have the same preprofessional training and must have spent the same length of
time in a school, which is standard, according to the tenets of
the particular organization.
Q~ Chiropractic is also a comparatively new science of. the
healing arts?
A. Yes, sir.
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RE-DIRECT EXAMINATION
By Mr. Taylor:
Q. You speak of Chiropractic as being comparatively new:
About how old is it?
A. About the first I knew of the Chiropractic organization
was around about 1908-1909.
RE-RECROSS EXAMINATION

By Mr. Timblerlake:
Q. Does your Board recognize the Palmer School of Chiropractic as a qualified school of that branch of the healing art?
A. As you know, the law requires that all recognized schools
must teach four years of eight months each, in separate calendar years, prior to graduation and application. The Pabner
School, as I understand it, has never exceeded three years.
Q~ So, as I understand it, the Board does not recognize the
Pabner School?
page 27 }- A. That is just the situation; just as I have explained it.
Q. Does the Board recognize, or does it not recognize the
Palmer School?
A. It could not under these conditions; it has never reached
the same standard so far as actual training is concerned of the
st.andard required of our Virginia schools.
Q. Therefore, the Board cannot recognize it; and it does not?
A. It cannot recognize any school that does not have the
same length of time of training as is required of the Virginia
students and the Virginia schools, which is four years of eight
months each, in separate calendar years. The law specifically
states that the Virginia schools shall not be discriminated
against by recognizing any school of less time of training than
'is required of our schools, and that is the requirement of our
two schools.
Witness leaves the stand.
Earl McFarland Taylor, another witness of lawful age, called
on beha~f of the Commonwealth, after being duly sworn, testified as follows :
DIRECT EXAMINATION

By Mr. Taylor:
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Q. Are you the Clerk of this Court?

A. Yes, sir.
Q. As such Clerk, you are charged with keeping the medical
register?
A. Yes, sir.
page 28 r Q. I show you a certificate, which you have made
here: You prepared that certificate, did you not?
A. Yes, sir.
Q. "\\rill you file that certificate, marking it "Commonwealth's
Exhibit No. 1," aild read it to the jury and Court?
A. I file same, marked as requested, and it reads as follows:
"COMMONWEALTH'S EXHIBIT NO. 1"
Virginia:
In the Clerk's Office of the Corporation Court for the City of
Staunton:
This is to certify that no certificate issued by the Board of
Medical Examiners for the State of Virginia in the name of
Charles S. Grosso has been produced in my office for registration on the Medical Register kept for that purpose in the said
Clerk's office.
Given under my hand as Clerk of said Corporation Court
this 19th day of SeptemI?er, 1941.
(Signed) EARL McF. TAYLOR, Clerk."
. Q. It seems Mr. Grosso has never filed with you any certificate which you could enter on the Medical Register?·
A. Yes sir, that is right.

page 29 ~

CROSS EXAMINATION

By Mr. Timberlake:
Q. Is a Chiropractic record kept in your office?

Mr. Perry: The question is objected to ; the law requires a
Medical Record?
The Court: The objection is sustained; that is not a proper
question; the law requires a Medical Record and does not
specify a Chiropractic Record.
.
A. All certificates are recorded in the same Regist~r.
Witness leaves the stand.
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S. D. Holsinger another witness of ]awful age, called on
behalf of the Commonwealth, after being duly sworn, testified
as follows:

DIRECT EXAMINATION
By Mr. Taylor:
Q. Are you the Commissioner of Revenue for the City of
Staunton?
A. Yes, sir.
Q. Are you acquainted witli Dr. Charles S. Grosso?
A. Yes, sir.
Q. In the year 1939, before the issuance of this warrant,
did he come to your office and apply for a license?
page 30 ~ A. Yes, sir, he appeared there.
Q. He applied for a license for what?
A. To practice Chiropractic.
Q. Did you issue such a license?
A. No, sir, I did 'not because he did not have a certificate
from the State Medical Examining Board.
Q. As a matter of fact he never had a certificate or license
from your office?
A. No, sir.
NO CROSS EXAMINATION
Witness leaves the stand.
Christine Herndon, another witness of lawful age, introduced on behalf of the Commonwealth.
STIPULATION:
Mr. Perry: It is stipulated by and between counsel that the
tl'stimony of Miss Christine Herndon, given at the previous
trial of this case, is to l>e read with the same effect as if she
had appeared and had been duly sworn.
The Court: Gentlemen of the jury, that is the same thing
as if Miss Herndon had gone on the stand and been examined
and cross examined. The evidence is given in this way for convenience.
page 31 ~ Mr. Perry: ( reading from the printed record, No.
2382, Charles S. Grosso v. Commonwealth of Virginia,
at page 53, et seq.)

Charles S. Grosso v. Cmmnonwealth of Virginia

31

Christine Herndon
"Miss Christine Herndon, another witness of lawful age,
called on behalf of the Commonwealth, after being duly sworn,
testified as follows :
DIRECT EXAMINATION
By Mr. Perry:
Q. Miss Herndon, you are Clerk of the City Council?
A. Yes, sir.
Q. Is there a City Ordinance cc,vering the matter of the
license of physicians?
A. Yes, sir.
Q. Do you have that ordinance. with you?
A. Yes, sir.
Q. Will you read it to the jury?
A. The Ordinance is found in The Code of the City of Staunton, on page 346, and reads as follows :
216.4 PRACTICING PHYSICIANS AND SURGEONS
A City license tax of $25.00 is hereby imposed on every
practicing physician Bnd surgeon in the City of Staunton,
1n·ovided no physician or surgeon shall be required to pay more
than $10.00 whose receipts are less than $500.00 per annum.
But the· license to practice either medicine or surgery shall
C()nfer the privilege of practicing both of the said professions;
and no license tax shall be required of non-resident physicians
and surgeons who are called into consultation or
page 32 ~to perform an operation in said City by a licensed
physician or surgeon practicing in the City of Staunton."

CROSS EXAMINATION
By Mr. Timberlake:
Q. Is there any Ordinance providing for the license to practice Chiropractic in the City?
A. Not specifically: this is the only one we have.
Q. That is the only Ordinance the City has that has to do
with any of the healing arts?
A. Yes, sir.
Q. The Chiropractor is not mentioned there?
A. No, sir.
Witness leaves the stand."
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Richard Carter another, witness of lawful age called on
behalf of the Commonwealth, after being duly sworn, testified
as follows:

DIRECT EXAMINATION
By Mr. Taylor:
Q. You live in Staunton, I believe?
A. Yes, sir.
Q. How long have you lived here?
A. All my life.
Q. Where do you work?
A. In the Witz Building.
Q. In the City of Staunton?
page 33 } A. Yes, sir.
Q. How long have you worked there?
A. 34 years the first day of the coming November.
Q. Ever since the building was built?
A. Yes, sir.
Q. What are your duties?
A. I am the janitor and I look after most everything.
Q. Did you work there in 1939?
A. Yes, sir.
Q. I believe Dr. Grosso rents some offices in that building?
A. Yes, sir.
Q. Do you recall when he rented them.
A .. March 1, 1939.
Q. For how long a period?
A. At that time he rented it for 3 months and it ran on,
then for practically 6 months before we taken a lease, and in
6 months he taken a lease, on the first day of August, 1939,
aud leased for one year, al}d it has continued on ever since.
Q. Is that a written lease?
A. Yes, sir.
Q. Do you have tl1at lease?
A.' I do not have it with me; I can get it.
The Court: Confine it to the 11th of December, 1939.
Mr. Taylor:
Q. This lease was a lease for one year from August 1, 1939?
A. Yes, sir.
Q. Was · he occupying these offices on December 11,
1939?
page 34 } A. Yes, sir.
Q. How many rooms does he have there?
A. 3 rooms, Nos. 3, 4, and 5, on the second floor.

Charles S. Grosso v. Commonwealth of Virginia

33

Richard Garter
Q. Does he have a secretary or stenegrapher there?

A. Yes, sir.
Q. Did this condition exist there from August 1, 1939, on
through December 11, 1939?
A. Yes, sir.
.
.
Q. Did he have any signs on his windows or door there; and,
is so, what was the nature of them?
A. On the door-"Massage and X-Ray."
Q. Did he have his name there?
A. Yes, sir.
Q. You were around the building constantly?
A. ,Yes, sir.
Q. Did you see people going in and out of his office?
Mr. Timberlake: We object to the questions as being too
broad and general. They have to be limited to the date on which
this offense is charged. Just a _general question as to whether
or not he has seen or sa-w people going to and from his office
is not proper.
The Court : The offense is charged as of the 11th day of
December, 1939, and this examination is limited strictly to
December 11, 1939. Under the law, you can go back for the
year, but you must specify the date; this prosecution is limited
to December 11, 1939.
page 35 ~ Mr. Timberlake: We move the Court fo strike all
of this witness's evidence that does not relate to
acts on December 11, 1939. We think any evidence of any
occurrences at other times is improper and misleading.
The Court: I permit his evidence to stand, showing the execution of the lease and the actual occupancy of the rooms on
December 11, 1939, and that the sign was over his door.
CROSS EXAMINATION
By Mr. Timberlake:
Q. You have no independent recollection of what, if anything took place on December 11, 1939?
A. No, sir.
Q. Do you know whether or not Dr. Grosso was there that
day?
A. He has been there P!actically every day except holidays.
Q. Do you know positively whether or not he was actually
there on December 11, 1939?
A. No, sir, I could not say that.
Mr. Timberlake: We reserve the right to recall the witness.
Mr. Perry: We will call him as our witness.
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Witness leaves the stand.
page 36 ~ R. S. Jordan, another witness of lawful age, called
on behalf of the Commonwealth, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Taylor:
Q. Where are you employed?
A. The Leader Publishing Company.
Q. How long have you worked there?
A. 7 years.
Q. What is the nature of your duties?
A. I am the advertising solicitor.
Q. I show you a certain paper here, purporting to appear in
·the Evening Leader as of August 2, 1939, and ask you whether
or not that did a1)pear in the Evening Leader at that time?
Mr. Timberlake: vVe object to any evidence being introduced
aA to the act or acts of this defendant on August 2, 1939. It is
not charged in the warrant that he committed any unlawful
acts on August 2, 1939.
Mr. Perry: The justification of this advertising that preceded
the advertising on December 11, 1939, is to show it was a continuous course of dealing for a certain purpose; that is to be
shown by these advertisements and simply may be regarded
as introductory to the advertisement that was put
page 37 ~in on December 11th; that it was not a dealing on
a specific date, but that it continued up until that
date, December 11, 1939. We will show he did continue this
very. course of action that constituted under the Statute the
practice of Chiropractic.
The Court: The Court is of opinion that the advertisement
prior to December 11th is relative and pertinent to the act
cl1arged on December 11th; that there is a connection between
the two things and that it is a part of the Commonwealth's
case and is pertinent.
Mr. Timberlake: '1Ve insist that it is irrelevant and immaterial and prejudicial to the defendant's case, and except
to the ruling of the Court.
Mr. Taylor:
Q. Did that advertisement appear in the Evening Leader on
tb.e date indicated there, August 2, 1939?
A. Yes, sir.
Q. Was that advertisement put in by Dr. Grosso?
Mr. Timberlake: e object to the question as grossly leading.
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The Court: The .objection is sustained.
Mr. Taylor:
Q. Who put that adv.ertisement in that paper?
page 38
A. It was given to me by Dr. Grosso's secretary.
Q. At his office in the Witz Building in Staunton?
A. Yes, sir.
Q. Who paid for it?
A. Dr. Grosso.
Q. I will ask you to file that advertisement, marking it
"Commonwealth's Exhibit 3-A." and read it to the jury and
the Court?
A. I file same, marked as requested. It reads as follows :

r

"COMMONWEALTH'S EXHIBIT 3-A.
CONTROL OF HEART ACTION
Before the muscles of the arm contract to produce movement we first think the thought and then as a result the contraction takes place. This same process is also true of the
heart, except that here the thought is a sub-conscious one.
Though we are not aware of its existence, the mental process
or thought absolutely must precede the contraction of any
muscle. 'l'his thought takes place in the brain and as a result
the tiny nerve fibers transmit energy from here to the heart
and thus produce contraction.
IS YOUR HEART DISEASED?
To the thousands upon thousands of sufferers who are now
living under a handicap produced by an abnormal heart action,
Chiropractic offer·s the only real and logical solution. Have
that pressure removed which is causing that trouble and thereby render yourself 100 per cent efficient in your life's
work.
page 39 r
CHARLES S. GROSSO
Graduate of Palmer School
(A Full 3-year Course)
Office Hours: 2 :00 to 5 :00 P. M. Evening Hours 7 to 8 P. M.
Phone 1796, Rooms 3, 4, 5, ,vitz Building, Staunton, Va.
Main office : Rooms 1 to 6, Weinberg Building, Lexington,
Va."
Q. Whose picture is that on the right side of the adve1·tisement?
A.. That is Dr. Grosso.
Q. By whom was that plate furnished?
_
A. It was furnished by us; we had the plate made for him.
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Q. Was it made f1•om his picture?
A. Yes, sir.
Q. Who furnished the pi~ture to you?
A. Dr. Grosso.
Q. I show you another paper, or advertisement, purporting
to have appeared in the Evening Leader of December 11, 1939;
Will you look at this pa per and state whether or not did it
appear on December 11, 1939?
·
. Mr. Timberlake: We object to the introduction of this evidence on the ground that it is .irrelev·ant and immaterial and
·does not constitute an offense under the law of Virginia.
The Court: The objection is· overruled.
page 40 } Mr. Timberlake: Defendant, by counsel, excepts
to the ruling of the Court, on the grounds previously
stated.
Mr. Taylor:
Q. Did that advertisement appear in the Evening Leader
as of December 11, 1039?
A. It did.
Q. Who paid for it?
A. Dr. Grosso.
Q. Was the advertisement brought there, or turned over to
you in his office?
A. I brought it from his office.
Q. In the Witz Building in Staunton?
A. Yes, sir.
Q. Who paid for it?
A. Dr. Grosso.
Q. Will you mark that paper "Commonwealth's Exhibit
3-B," and re~d it to the jury and the Court?
A. I have marked same as requested, and it reads as follows:

"COMMONWEALTH'S EXHIBIT 3-B·
.AN OPERATION WAS ADVISED IN THIS CASE BUT
CHIROPRACTIC ADJUSTMENTS CORRECTED THE
CAUSE OF THIS WOMAN'S AILMENTS.

To Whom It May Concern:
State of New Jersey)
ss
County of Middlesex)
For the past seven years I have been suffering with
page 41 }back-aches and painful menstruation. It all started
after the birth of my daughter, and it seems nothing
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could ease that suffering. To make matters worse, my bowels
refused to function and I broke out in a rash, which irritated
me considerably. I visited one medical doctor after another,
with no apparent results. Finally, one medical doctor said that
an operation would be necessary in order to correct the female
disorder, and that would take care of everything else. I had
been through a similar operation and the after-effects were
worse than the condition itself, so the thought of submitting
to another operation was upsetting me .very much.
A friend of my husband suggested that we try Chiropractic
and explained why. As long as everything else had failed I
could see no reason for hesitating, so we went to see Chiropractor J. M. Grossman.
After an examination of my spine had been made, Dr. Grossman explained that my tro~ble was due to pressure on the
nerves going to the various parts of my body, causing that
condition. My spine was X-Rayed to show the proper place to
adjust. A few days later results started to show. My improvement has been remarkable, my weight has increased, there
has been no pain or discomfort. My period~ are regular, the
rash has cleared up because of my bowels being normal. There
is a lot to be thankful for. The feeling of good
page 42 ~health and knowing that I don't have to go for an
oper~tion makes me want to do most anything, in
the way of spreading the good word about Chiropi:actic.
Subscribed and sworn to before me this 2nd day of April,
1936.
(Signed) Mrs. ANNA FLOWERS.
745 State St., Perth Amboy, N. J.
(SEAL) ALFRED ANTONIO
Above is another in the series of testimonies showing the
outstanding work done by the Chiropractic profession all over
the country. Mrs. Flowers suffered for seven years with backaches painful menstruation and constipation which caused her
to break out in a rash. She tried everything that she heard of
but nothing helped her and she was :finally advised that an
operation was the only thing that would help her condition.
As she had been through a similar operation with after effects
worse than the condition itself she became very upset at the
prospect of another.. A friend advised her to try Chiropractic
Adjustments and since everything else had failed she saw no
reason to delay taking the adjustments, so she went at once
to a Chiropractor who found that her trouble was caused by
nerve pressure in the spine. After a few adjustments ·She began
to improve until she became entirely well. If you are
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page 43 ~suffering as Mrs. Flowers did or with any other disease do not delay any longer, see your Chiropractor
today, spinal analysis and consultation free.
X-RAY AND SPINOGRAPHY LABORATORY AND
NEUROCALOlIETER SERVICE.

CHARLES S. GROSSO
Graduate of Palmer School
(A Full 3-Year Course)
Office Hours: 2 :00 to 5 :00 P. M. Evening Hours 7 to 8 P. M.
Phone 1796, Rooms 3, 4, and 5, Witz Building, Staunton, Va.
Main Office : Rooms 1 to 6, Weinberg Building, Lexington,
Va."

This advertisement carries the picture of a young woman,
Beneath which are the words: "MRS. ANNA FLOWERS."
Q. I show you another paper: Will you examine that paper
and see whether or not that advertisment was in the Evening
Leader as of the date indicated thereon (August 19, 1939)?
Mr. Timberlake: We object to this evidence on the grounds
that the date set forth on the advertisement shows it not to be
the date on which this offense is charged; and that this evidence
is, therefore, immaterial and irrelevant; and for the further
re,ason that even though published on the date on which this
offense is charged to have been committed, it would
page 44 ~still be irrelevant and immaterial as showing he
practiced medicine or Chiropractic in the City of
Staunton.
Mr. Perry: It shows the validity of our contention that he
occupied these rooms in continuous course leading up to the
date the warrant was issued.
The Court : The objection is overruled. If I was right in my
ruling as to the advertisement of August 2, 1939, then I am
right in permitting the introduction of this advertisement of
August 19, 1939. I permit its introduction because of its relation to the offense charged on the 11th of December, 1939.
Mr. Timberlake: We except to the ruling of the Court, on the
ground that it is irrelevant and immaterial and it fails to show
any offense under the law.
Mr. Taylor:
Q. State by whom this advertisement was given to you?
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A. This particular one, I cannot say definitely who gave it
to me.
Q. ·where was it given to you?
..
. A. It may have been given over the phone or in the office.
Q. By whom?
A. That I cannot say.
Q. From whose office did it come?
A. From Dr. Grosso's.
Q. State whether or not that was published just
page 45 ~as you were directed to publish it?
A. I cannot.
Q. It was published in the Leader as of that date?
A. Yes, sir.
Q. Who paid for it?
A. Dr. Grosso.
Q ·will you please mark that paper "Commonwealth's ExMbit 3-0" and read it to the jury and the Court?
A. I have marked same as requested, and it reads as follows:

"COMMONWEALTH'S EXHIBIT 3-C
Due to change in plans, will be in my office at regular hours
on Monday, Aug. 21. DR. CHAS. S. GROSS. Chiropractor."
Mr. Perry: Your Honor, we should have stated that Colonel
Walton Opie would have been able to give more details as to
these advertisements, but Colonel Opie is out of town in army
service and is not available.
Mr. Timberlake: We object to that statement. It is encumbent on the Commonwealth to have any witness that it considers proper to attend the trial and any statement by counsel
as to what any witness might have said or why he is not here
is improper.
The Court: The objection is sustained and the
page 4G ~Court strikes from the record what Mr. Perry has
just said about Colonel Opie and the jury will disregard it.

CROSS EXAMINATION
0

By Mr. Timberlake :
Q. You are advertising solicitor for tp.e Leader papers and
were in 1939?
A. Yes, sir.
Q. You have identified these three advertisements as having
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appeared in the Leader papers on the dates shown on the
advertisements: Is that correct?
A. Yes,. sir.
Q. I believe you further testified that you do not know and
cannot say whether those advertisements were handed to you
by Dr. Grosso personally,· or whether you obtained them from
some one in the office he maintained.
A. Only the last one.
Q. As to the last one, you stated you do not know how that
advertisement was received ( Referring to "Commonwealth's
J.Jxhibit a-rn') ?
A. No, sir. Sometimes he called me from the office saying
Dr. Grosso had made other plans and would not be there on
a certain day and so I prepared it.
Q. You do not know whether this advertisement, Commonwealth's Exhibit 3-C, was phoned in to the paper; and, if so:,
bvwhom?
'·· A. No, sir.
Q. As a matter of fact Charles S. Grosso instructed you
prior to tlie appem·ance of the advertisement
page 47 ~not to use the word, "Doctor"?
· A. That is true.
Q. I believe as to the other two advertisements, Commonwealth's Exhibits 3-A and 3-B, yon stated that you· got them
from the girl at Charles S. Grosso's office, prior to December
ll, 1939?
A. Yes, sir.

REDIRECT EXAMINATION
By Mr. Perry:
Q. Mr. Timberlake has asked yon if you had gotten them
from the 1,rirl in his office: Who was that girl?
A. I presume his secretary.
Q. Was Dr. Grosso present at these times or not?
A. No, sir, I cannot say.
Q. Were any of these advertisements gotten from Dr. Grosso
personally?
A. Yes, sir, some were.
Q. They were handed out to you substantially in the form
they appeared? •
A. Yes, sir, as given to me.
Q. M1\ Timberlake has asked you about the word, ''Doctor" :
You said he had instructed you not to use the word, "Doctol'.• ,
Did he ever g-ive you any such instructions as to the word,
"Chiropractor"?

r
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A. I do not remember.
Q. If he had so instructed you, would you or not have used
the word, "Chiropractor"?
pag~ 48
Mr. Timberlake: The question is objected to. It is
. asking for a conclusion on the part of the witness.
The Court : The objection is sustained.

r

RECROSS EXAMINATION
By Mr. Timberlake:
Q. You cannot state as to Commonwealth Exhibits 3-A and
3-b, whether given to you, or the substance of them given to
you by Grosso, or a girl in his office?
·
A. That is true.
Q. Are you familiar with the terms of employment of any
girl that might have been in his office?
A. No, sir.
Q. Do you know what her authority was under her employ-

~~?

A. No, sir.

RE-REDIRECT EXAMINATION
By Mr. Perry:
Q. You knew him?

A. Yes, sir.
Q. You dealt with him about the advertisements?
A. Yes, sir.
Q. Did he ever protest in any way about these advertisements that appeared or tell you his girl had no authority?
Mr. Timberlake: The question is objected to, on the ground
that it is grossly leading. He can ask whether he had communi.;
cated with Charles S. Grosso.
page 49 ~ The Court: The objection is overruled; you brought
that out yourself.
Mr. Timberlake : Defendant, by counsel, excepts to the Court's
ruling, on the grounds previously stated.
A. No, sir.
RE-RECROSS EXAMINATION
By Mr. Timberlake:
Q. Were you the only employee of the Leader papers who
ca.me in contact with Charles S. Grosso, or had anything to do
with him?
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A. Yes, sir, as far as the advertisements go.
Q. Were the instructions given to the paper by him in refer-

ence to the use or nonuse of the word, "Doctor," transmitted
to you directly?
A. Transmitted to me.
Q. Do you know whether or not any other instructions were
transmitted to other employees of the Leader papers?
A. Not as far as I know.
Q. Do you know?
A. No, sir.
Witness leaves the stand.
1,age 50

~

H. C. Loyd, another witness of lawful age, called
on behalf of the Commonwealth, after being duly
sworn, testified as follows :
DIRECT' EXAMINATION
By Mr. Taylor:
Q. ,vhat is your occupation?
A. Manager of the Chesapeake and Potomac Telephone Company.
Q. Were you such manager on December 11, 1939?
A. Yes, sir.
Q. Was Charles S. Grosso a subscriber to the telephone system on December 11, 1939?
A. He subscribed on March 10, 1939.
Q. Did he continue to be a subscriber?
A. Yes, sir.
Q. Your telephone company issues a directory from time to
time?
A. Yes, sir.
Q. Does Dr. Grosso's name appear in that directory?
A. It does not appear as Doctor. It appears as ''Grosso
Charles S. chiropractor Witz bg .... 1796."
Q. At whose instance was the word, "Chiropractor," placed
there?
A. Mr. Grosso's. In other words, when any one comes in to
sign up for the telephone service the rule is to have one of the
girls take the directions of listing and that is entered in a contract and then signed by the individual subscriber.
Q. Is that listing on that particular contract?
A. Yes, sir.
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Q. "\Vas that directory on December 11, 1939, the
page 51 ~current directory?
A. In this case the application was taken on
!farch 10, 1939, and put in the next issue of the dire~tory,
which would have been some time in July, 1939.
Q. That was the current directory on December 11, 1939?
A. Yes, sir.
Q. Does your directory have a classified section?
A. Yes, sir.
(~. Dqes Dr. Grosso's name appear in the classified section?
A. Yes, sir, under ''Chiropractors."
Mr. Timberlake: vVe object to all the evidence of this witness, on the grounds heretofore assigned, that is, that it is irrelevant ~nd immaterial and even though the acts described by
the witness may have occurred on December 11, 1939-which
is not borne out by his evidence-eYen then, it fails to show
any violation of the law or any practice of medicine or chiropractic on December 11, 1939, by the defendant.
Mr. Perry: "\Ve want to introduce this contract as an exhibit,
but with permission to withdraw it as it is a part of the permanents records of the C. & P. Telephone Company.
'l'he Court: I will permit you to intr·oduce it and then withd1·aw it. The court overrules the objection of counsel for the
defendant for the same reason he ruled with reference to
the Leader advertisements. 1'he contract had started
page 52 ~prior to December 11, 1939, and had continU;ed in
force; and Mr. Loyd testified also that he did haYe
a telephone on December 11, 1939, listing him as a chiropractor.
In my opinion the testimony is material and germane to the
issue ,ve are trying in this case.
Mr. Timberlake: You are overruling my objections and the
motion to strike as well?
The Court : Yes, sir.
lfr. Timberlake: Defendant, by counsel, excepts to the
Court's ruling.
lfr. Perry:
Q. You have here a contract that is apparently signed by
Charles Grosso?
A. Yes, sir·.
Q. Will you state whether or not that is the contract that
was made between the C. & P. Telephone Company and Mr.
Grosso on the occasion mentioned by you?
A. Yes, sir.
Mr. Timberlake: I wish it understood that I a:ffi making the
snme objections and motion to strike as in the other case.
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The Court: It is so understood, and I have made the same
ruling, to which you except.
Mr. Perry: Will you please mark that contract,
page 53 ~"Commonwealth's Exhibit No. 2," and read it to
the jury and the Court?
A. I file same, marked as requested and it reads as follows:
t Witness reads from a card)
"COMMONWEALTH'S EXHIBIT NO. 2
Information for Directory Listing
Grosso ·Charles S Chiropractor Witz Bg
Classified Heading
Chiropractors
Stn 1796
Initial service equipment and rate per month
Ind. Flat Rate Bus H 5.00
Billing information
Serv. Conn. Chg. $2.25 PD 3-10 ATJ
Adv. Pay. On Acct. $5.00 PD 3-10 ATJ

C

B

3/10
AP
ATJ
2-15
MIScellaneous Information
DD 3-10
Install Tel in RM 3
Advertising No
Full name Charles Shelley
APPLICATION for Telephone Service at STAUNTON VIRGINIA Exchange
The undersigned requests .The Chesapeake and Potomac
Telephone Company of Virginia to furnish telephone service
and equipment as above specified and as may be ordered from
time to time, and agrees to pay all toll, local message and
other charges in accordance with the Company's tariffs. Applicant's signature to this application for service conpnge 54 ~ stitutes verification of and authority for initial directory listings.
SUBJECT AT ALL TIMES TO LAWFUL RATES AND
REGULATIONS.
(Signed) Charles Grosso, DC
APPLICATION taken by AT Jordan Dated 3-101939
Order No.
Service
Rate
Issued
Compl
3-10-39
3-10
315
1 FB-H
5.00"
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What does "RM" mean?
That is room 3.
Is that the applicant's signature?
As far as I know.
That is the same contract that was continued and in
effect on December 11, 1939?
A. Yes, sir.
Q.
A.
Q.
A.
Q.

NO CROSS EXAMINATION

Witness leaves the stand.

IN CHAMBERS:
Mr. Perry: Your Honor, we are going to offer the evidence
of J. B. Galloway, M. C. ,vhisman and J. H. Noll and R. C.
·wymer. Only Wllisman testified at the last triel. These are
people who have taken treatments at other times than December 11, 1939. They will be able to show the time.
The Court: I think an advertisement is entirely
page 55 ~different from a patient going to his office. We are
trying this defendant for what he <lid on that particular day. The Court will let the record show that these ·witnesses would have been introduced to show they had been
treated after August 1 and prior to December 11, 1939, and
that they paid for the service; that the defendant by counsel
objected to the introduction of this evidence; and that the
objection was sustained.
Mr. Taylor: The Commonwealth rests its case.
Motion by Mr. Timberlake:
We move to strike the evidence of the Commonwealth and
to dismiss the warrant, on the grounds heretofore assigned in
the motion to quash the warrant; and on the further grounds
that the evidence introduced on the part of the Commonwealth
fails to prove the practice of Chiropractic and the practice of
Medicine as charged in the warrant in the manner and form
required by law.
Mr. Perry : The Statute is Section 1622, as amended by the
acts of 1928, and reads as follows:
"Any person shall be regarded as practicing medicine within
the meaning of this chapter (1) who opens an office for such
purpose, or announces to the public in any way a readiness to
practice medicine in any county or city of the State,
page 56 ~or prescribe for, or give surgical assistance, diagnos~s
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or treats, heals, cures or relieves those suffering from
injury, or deformity or disease of mind or body? or advert~s~s,
or announces to the 1mblic in any manner a readmess or ab1hty
to heal, cure or relieve those who may be suffering from injury
or deformity, or disease of mind or body for a compensation;
( 2) or who shall use in connection with his name _the words or
letters "Dr.," "Doctor," "Professor," "1I.D." or "healer," or
any other title, word letter or designation intended to imply
or designate him as a practitioner of medicine in any of its
branches, or of being able to heal, cure, or relieve those who
may be suffering from injury or deformity or disease of mind
or body. Th.is section shall also apply to corporations."
You will notice he used in connection with liis name that
of being able to "heal, cure, or relieve those who may be suffering from injury or deformity or disease of mind or body."
We proved the obtaining and keeping of offices; the listing of
himself in writing in the telephone directory as a chiropractor;
and his continuing of the promise to "heal and cure" in the
advertisement introduced as of December 11, 1939, the date of
the warrant. We think we come within the terms of the Statute.
pnge 57 ~ The Court : Instruction No. B given in the former
trial was passed on by the Court of Appeals. That
Court held that paragraphs a, b, and c were correct statements
of the law as applicable to the case. If those paragraphs are
correct statements of the law, then I am of the opinion that the
evidence that has been introduced by the Commonwealth comes
within those three llaragraphs:
(1) The Commonwealth has established by its evidence
that the defendant opened an office in tl1e City of Staunton
for the purpose of healing and curing human disease;
( 2) That he advertised a readiness to heal and cure human
disease; and
( 3) That he used the word chiropractor after his name. The
Court of Appeals did not pass on paragraph ( d) . In my yiew of
the law if he did any of these things, without first having obtained a license, or established a right to practice witllout such
license, he comes within the provisions of the Statute. It is
my opinion the duty devolves on the defendant to prove that he
did have a right to practice under the law; and I deny the
motion.
Mr. Timberlake: Defendant, by counsel, excepts to the ruling
of the Court for the reasons previously assigned.
COURT .AND ATTORNEYS RETURN TO THE COURT
ROOM.
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Richard Garter
page 58

r

Richard Carter recalled, as a witness for the
Defendant.
DIRECT EXAMINATION

By Mr. Timberlake:
Q. You have already testified that you are the janitor and
general care-taker of the vVitz Building in Staunton, where the
accused, Charles S. Grosso, is alleged to have maintained an
office on the date charged in this warrant?
A. Yes, sir.
Q. From time to time did you have occasion to go into this
office?
A. Yes, sir.
Q. Was that a daily practice?
A. Yes, sir.
Q. Did you have an opportunity to observe what, if anything, was displayed on the walls of the office?
A. I noticed the pictures hanging there. I saw some pictures
hanging around in there.
Q. I will ask you whether or not you saw this particular
diploma or instrument on the wall ( Handing witness a framed
diploma)?
A. I saw this picture there.
Q. Your Honor, I have marked this diploma, "Defendant's Exhibit No. A" ; I wish to introduce it as a part of the record, with
the privilege of withdrawing it later, and it reads as follows:
"DEFENDANT'S EXHIBIT NO. A
THE PALMER SCHOOL OF CHIROPRACTIC
(Incorporated)
Davenport
(Photograph)
Iowa, USA
B. J. Palmer, DC. PRC., President
page 59

r

GREETINGS

Be it known that CHARLES S. GROSSO has completed the
course of study as taught in this "Chiropractic Foundation
Healing" school, and passed the required examination as required by the }.,aculty Body of this institution whereof we
confer upon him the degree of
D.C. (Doctor of Chiropractic)
( Three years course
)
In testimony where we give this
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Richard, 0Mte·r
DIPLOMA

This the 16th day of July, 1923
B. J. Palmer, D. C., Ph. 0
President
Frank W. Elliott, D.C., Ph. C.
Registrar
A. B. Header, M.D., D.C., PhC.,
Dean
J. S. Craven, D.C., Ph.C
Dept. of Philosophy, Orthopedy and Hygiene
Henri L. Gaddis, D.C., Ph.O.
Dept. of Technique

Mabel H. Palmer, D.C., Ph.C.,
Dept. of Anatomy
James N. Firth, D.C., Ph.C.,
Dept. of Symptomotology
and Pathology
S. J. Buric4, D.C., Ph.C.,
Dept. of Chemistry
E. A. Thompson, D. C, Ph.C.
Dept. of Spinography
Louis E. DeArmand
Dept of Salesmanship."

(Note: The ·seal of the corporation engraved between the
names).
The Court: You may withdraw the diploma later.
Mr. Timberlake :
Q. I will ask you if you also saw this instrument framed and
hanging on the ~all ( handing witness a framed diploma) ?
A. Yes, sir.
page 60 ~ Q. I wish to introduce this diploma, which I have
marked "Defendant's Exhibit No. B," with leave to
later withdraw it. It reads as follows:
"DEFENDANT'S EXHIBIT NO. B
THE PALMER SCHOOL OF CHIROPRACTIC
Chiropractic Fountain Head
Daven1Jort, Iowa, U.S.A.
Be it known that CHARLES S. GROSSO has completed
the prescribed course of study in X-RAY AND SPINbGRAPHY in this Chiropractic Fountain Head Institute and
being considered professional in the technic thereof and having passed the necessary requirements we hereby grant this
DIPLOMA
IN TESTIMONY WHEREOF WE HAVE CAUSED THE
SIGNATURES AND SEAL of the proper officers, this the·
31st day of January, 1923, at _:Qavenport, Iowa, U.S.A.
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B. J. Palmer, D.C., Ph.C.,
President
R. B. Header, M.l)., D. C., Ph.C.
Dean
R A. Thompson, D.C., Ph.C.,
Professor of Spinography
Prank W. Elliott, D.C., Ph.C.,
Registrar

Roy Richardson, D.C., Ph.C.,
Instructor
F. A. 'Ranier, D.C., Ph.C.,
Instructor
Beryl B. Bryant, D.C., Ph.C.,
Instructor
W. L. Heath D.C., Ph.C.
Instructor."

(The seal of the Corporation is engraved between the names
and is in these words, as in the case of the seal on the other
diploma Defendant's Exhibit No. A)
"The Palmer School of Chiropractic, Incorporated, SEAL,
Davenport, Iowa, U.S.A."
page 61 } It is understood that we have leave to withdraw
the diploma?
The Court : A. The request ·is granted.
CROSS EXAMINATION
By Mr. Taylor:
Q. Were there other pictmes besides these on the wall?
A. Yes, sir.
·
Q. Do you recall what they were?
A. A picture of several men there; I do not remember
whether any statements on the pictures.
Q. What about the furniture in the rooms? What description
of furniture in this office?
A. In the first room you enter they had chairs and a desk
in there.
Q. Was that where the stenographer stayed?
· A. Yes, sir. The next room an X-Ray machine, and four of
these little compartments in one room; must be :five of them·
in there, shaped something like this ( indicating with hands).
Q. Couches or lounges in those little compartmeµts?
A. On the order of a couch.
Witness leaves the stand.
Dr. A. L. Langley, another witness of lawful age, called on
behalf of Defendant, after being duly sworn, testified as follows:
page 62 }-

DIRECT EXAMINATION
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By Mr. Timberlake:
Q. What is your full bame?
A. Arthur Zee Langley.
Q. Have you in the past had occasion to attend the. Palmer
School of Chiro1wactic at Davenport, Iowa?
A. Yes, sir.
·
Q. When were you there?
A. In 1922 and 1923.
Q. Was Charles S. Grosso there at that time?
A. He was.
Q. Do you know whether he graduated from that school?
Mr. Perry: The question is objected to. A diploma has been
introduced, which is the best evidence.
Mr. Timberlake: If the Commonwealth will agree the diploma
is e,ridence of his graduation, we tlo not wish to pursue that
any further.
Mr. Perry: We will agree to that.
Mr. Timberlake:
Q. I will ask you if the Palmer School, at the time you and
Charles S. Grosso attended it, taught a course of Anatomy,
Histology, Physiology, Embryology and Chemistry?
page 63 ~ Mr. Perry: The question is objected to. It is immaterial entirely what the Palmer School taught.
.IN CHA1IBERS:
The Court : The Court of Appeals, in my opinion, did not
pass on the constitutionality of this Statute as such in its
former opinion ; but it said :
"But even if it he conceded, for the moment, that the statute
is discriminatory, we agree with the Attorney General that
the accused is in no position to raise the question. For if the
statute had provided that an applicant desiring to take the
examination for· a license to vractice chiropractic must show
that he has taken a course in a school graded according to the
standards of that profession, there is no evidence whatsoever
that the accused could have qualified under such a provision.
There is no evidence that he was denied permission to take
the examination because of the lack of recognition of a chiropractic school, or that he has pursued his studies in such a
school, or in any other school, or that he has had the four-year
medical course prescribed by the statute. Consequently, the
accused has in no way been injured nor have his
page 64 ~rights been in any way prejudiced by the terms of
the statute of which he complains.

Charles S. Grosso
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It is well settled that one challenging the constitutionality
of a provision in a statute has the burden of showing that he
himself has been injured thereby. It avails him nothing to
}Joint out that some other person might conceivably be discriminated against.''
"* * * * •~ Before one can ask that a statute be declared'unconstitutional, he must show that he has been injured."
It. is my opinion that the defendant in this case, in order
to attack this statute on the ground that he was within this
class, to show he has been injured, must show these things,
to the Court; the Court says that is a prerequisite :
He must show he ap1>lied for 1Jermission to take the examination and had been refused; or had authority to practice
without taking it, or had done these other things that the
statute says is a prerequisite. If he can show he had done these
· things and still was not permitted to take the examination,
then he could attack the constitutionality of the statue.
When I permited Dr. I>reston to be cross examined, I went
far afield. If the Commonwealth proved he opened an office,
etc.-it is not necessary to enumerate the numerous acts-the
burden of proof then shifts to him. We are squarely faced with
the question, if the defendant wants to attack this statute; in
my opinion, he must do so in the manner pointed out by our
Supreme Court of Ap1)eals.
page 65 ~ Mr. Perry: ( reading from the diploma, Defendant's Exhibit No. A)
"Doctor of Chiropractic, Three Year Course."
The Court: In my opinion, the defendant would have to
show he made an effort to comply with our law and had been
discriminated against. He cannot show what they taught as
evidence of discrimination; he must show he submitted his
case to the Board and show he was discriminated against.
Mr. Timberlake: The Board was compelled by law to discriminate-what we consider was discrimination. After we
have proved the facts, we are now undertaking to prove, which
W(l feel if the statute were not discriminatory, would permit
this defendant to apply for and receive an examination and
if he passed it to obtain his· certificate to practice; that even
though these facts we now undertake to prove are brought
out and clearly shown to qualify the defendant to practice,
then the statute in its own terms are discriminatory. It is the
statute we are attacking, which prohibits the Medical Board
fr·om accepting him and permitting him to take the examination. Our attack is on the statute and the constitutionality of
the statute, and not on the Medical Board. We do not think
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we have to show a vain act was done; that the defendant
·
applied to the Board for something the Board was
page 66 ~powerless to grant; and I do not tl1ink the Court
of Appeals in considering the constitutionality of
this statute, when it is shown this man otherwise was qualified
to practice. I do not think the Court of Appeals would say his
failure to do a vain act was a condition prerequisite. Tne other
record was silent as to what qualifications this man had. The
Court of Appeals could not say he was a Chiropractor and
qualified to practice under the best stan~ards of that profession any more than to say he was a ditch digger.
The Court: Even though he cannot comply with the law,
you mean to raise the question? The law requires a four year
course. You will still have to bring yourself within the provisions of the law.
Mr. Perry: Would he not have to show a refusal to examine
him, because of the four year provision? If not, any doctorcould come in here and without any application to the State
Board begin to practice. He must show he a1)plied to the State
Board and they must say whether or not he is qualified. No
application has been shown and no refusal, or reason for a
refusal.
Mr. Timberlake inadverently gave a wrong definition of
what is required by the statute. The applicant first has to apply
to the Board for permission to take an examination. If he
is granted that permission, he is given an examination and if
he passes he receives a certificate permitting him to
page 67 ~practice in his own school. The Board has no dis_.,
cretionary power in granting the permission to
take the examination. If the Board had any discretion in
accepting the applicant or rejecting the applicant to take an
examination, then we would have to show the Board had
abused its discretion. Here the Board has absolutely no discretion in the matter. In other words, the requirements are set
forth in the statute as to whether or not the Board can or
cannot permit a man · or applicant to take the examination.
We contend that 'those requirements, and not the action of
the Board, are unconstutional. The requirements are arbitrary
and discriminatory, and we expect to show by the evidence
we shall introduce that under the most a1lproved standards of
this particular school of the healing arts this man is qualified
to be allowed to take the examination and the statute says under these Virginia standards that he cannot do it. His mere
failure to go through the vain motion of applying to the Board
for permission to take the examination, when the Board has
Jno discretion in the matter and is required automatically to
refuse to allow him to take the examination, is what we intend
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to base our complaint on as far as the constitutionality of the
Statute is concerned. The Court of Appeals pointed out the
Yery thing we are trying to overcome now-they had nothing
in the record before it to show whether this man was, under
the ordinary accepted standards and approved standards of
the Chiropractic School, entitled to be examined and
page 68 ~practice. The Court said they did not what he was
-whether a ditch digger, chiropractor or lawyertllat is exactly what we went to put in the record so the Court
may know what his qualifications are.
Mr. Perry : The Court of Appeals said : .
"* * * There is no evidence whatsoever that the accused
could have qualified under such a provision. There is no evidence that he was denied permission to take the examination
because of the lack of recognition of a chiropractic school, or
that he has pursued his studies in such a school, or in any other
school, or that he has had the four-year medical course prescribed by the statute. Consequently, the accused has in no
way been injured nor have his rights been in any way prejudiced by the terms of the statute of ,vhich he complains.
It is well settled that one challenging the constitutionality
of· a provision in a statute has the burden of showing that he
himself has been injured ther~by. It avails him nothing to
point out that some other person might conceivably be discriminated against."
·
If the man has never applied to take the examination or been
refused, he has never been injured.
page 69 ~ The Court: That question is a matter of law. The
defendant cannot have the jury pass on the question
as to whether the Constitution has been violated. To make up
the record the defendant may introduce the evidence out of the
presence of the jury and I will pass on it, as to whether it is
discrimination.
Mr. Timberlake: We wish the record to show our exception
to the refusal of the Court to allow the evidence to be introduced
before the jury.
The Court: This is a matter of law, and I cannot pass on it
until I hear the evidence, but it is not proper for the jury to
hear it. The objection is, therefore, sustained to the introduction of this evidence in the presence of the jury, the grounds
of objection being that defendant did not apply to the Board
to take the examination or offer any evidence ·that he had a
right to practice without taking the examination.
DIRECT EXAMINATION CONTINUED
(IN CHAMBERS)
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Mr. Timberlake:
Q. Dr. Langley, I will ask you if the Palmer School, at the
time you and Charles S. Grosso attended it, taught a course
of Anatomy, Histology, Physiology, Embryology, and Chemistry?
A. It did.
·page 70 ~ Q. Did the awarding of a diploma from the Palmer School require the taldng of and graduation in
these courses?
Mr. Perry : The question is objected to ; that is not the best
evidence; the rules of the School themselves must be introduced here.
.
The Court : The objection is well taken and is sustained.
Mr. Timberlake:
Q. Did you take the courses that were enumerated in my
former question while you attended the Palmer School?
Mr. Perry: The question is objected to; this witness's experience could not be used to, show the requirements of the
School.
The Court : The objection is sustained. What this witness
might have taken would not be proof of what the defendant
took.
Mr. Timberlake :
Q. You were there with Charles S. Grosso while he was a
student at that Palmer School?
A. Yes, sir.
Q. Was he or not in the same class with you?
A. He was.
Q. Can you state whether or not in the course of his studies
at the Palmer School he took the courses just enumerated and
successfully passed them, of your personal knowpage 71 ~ledge?
A. I cannot answer that of my personal knowledge. I feel if he got his diploma the way I got mine, he had
to pass them.
Mr. Perry: I object to the witness stating-"! feel if he got
his diploma the way I got mine, he had to pass them," and
I ask that be stricken from the record.
The Court : The objection is sustained.
Mr. Timberlake:
Q. Did you attend the classes in these courses with Charles
S. Grosso?
A. No, I did not for this reason : The class was divided into
three branches. There were some several hundreds of students
and the accommodations in the building was such they could
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entertain only about 250 at the first-and, believe the diploma
does not show it-but three divisions in the classes and Dr.
Grosso was in another division than the class I was in.
Q. Do you know whether or not the same subjects were
taught in all three divisions of the classes?
A. They were.
Q. Were the same professors used to teach these courses?
A. They were.
Q. Do you lmow if the same prescribed course of
page 72 ~studies were given to each of the three divisions?
A. They were.
Q. You have testified that Charles S. Grosso was in one
of the three divisions and you in another?
A. Yes, sir.
Mr. Perry : That question before the last : "Do you know if
the same prescribed course of studies were given to each
of the three divisions"? falls within the requirements and
must necessarily be proved by the best evidence.
The Court : That evidence would be the issues of the school
catalogues of that period. The objection is overruled.
Mr. Timberlake:
Q. I will ask you whether or not you received upon graduation a diploma identical with the Defendant's Exhibit No. A?
A. I have my diploma of the year and they are identical
Q. You have compared the two?
A. I l1ave not compared the two as to dates; the dates vary
a little bit. Mine was on the 12th of July, while his was on the
16th. That change was due to the fact that some of us lost
time in school and had to make the additional period up tllat
we had lost. The diploma was given at the time on the diploma.
You had to complete your scholastic hours ebfore you obtained
the diploma.
.
page 73 ~ The Court: You did not have a class and all graduate on the same day?
A. We had a graduation day, and we did not get the diploma
until we had completed the full hours.
Mr. Timberlake:
Q. Do you know whether or not the Palmer School conforms
to the standards prescribed by the Chiropractic profession in
the United States?
Mr. Perry: We object to the question, on the ground that it
is not pertinent and is irrelevant.
The Court : The objection is overruled.
A. Yes, sir.
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Q. What is the national organization of Chiropractors in
the United States corresponding to the American Medical
Association?
A. .International Chiropractic Association.
Q. Are you a member of that Association?
A. Yes, sir.
Q. Do you know whether or not the courses taught at the
Palmer School conforms to the requirements and standards
of that Association?
A. They do.
Q. Do you know whether or not the Palmer School
page 74 ~is a member of the Allied Educational Institutions
of Chiropractic?
A. Yes, sir.

NO CROSS EXAMINATION
Witness leaves the stand.
Dr. John H. Stoke, another witness of lawful age, called on
behalf of the Defendant, after being duly sworn, testified as
follows:
DIRECT EXAMINATION
(IN CHAMBERS)
By Mr. Timberlake:
Q. Are you a graduate of the Palmer Sch·ool of Chiropractic?
A. Yes, sir.
Q. When did you graduate?
A. In 1920.
Q. ~e you acquainted with the prescribed courses of study
at that institution?
A. Yes, sir.
Mr. Perry: We object to this evidence as not the best evidence
to show the prescribed courses, nor does the fact that this
gentlemen was there in 1920 have any relevancy as to Dr.
Grosso's application to the board.
The Court: You must show he was there at the same time.
Mr. Timberlake:
Q. Have you kept informed as to any changes, if
page 75 ~any, in the courses prescribed at that school since
your graduation?
Mr. Perry: The question is objected to for the same reasons
as the former question was objected to.
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The Court: This is far afield; the man was not even there
when the defendant was there; it is not the best evidence,
unless he was one· of his class mates who was there when the
c.lefendant was there.
Mr. Timberlake: Defendant, by counsel, excepts to the ruling
of the Court.
The Court: We will let the Record show that all of the
questions now propounded to Dr. Stoke and his answers to
same were objected to and the objection sustained by the Court
as not pertinent to the issue the defendant is attempting to
establish, and they are allowed to be asked and answered for
the purposes of the Record.
Mr. Timberlake:
Q. Have you kept informed as to any changes, if any, in the
courses prescribed at that school since your graduation?
A. I have attended review courses each year since my gradu.ation and the courses are practically the same so far as I can
see.
page 76 ~ Q. Can you state whether Anatomy, Histology,
Physiology, Embryology and Chemistry are taught
at the Palmer School and have been taught constahtly since
your graduation as a part of the courses given prior to granting a diploma?
A. Yes, sir.
NO CROSS EXAMINATION
Witness leaves the stand.
Dr. A. L. Langley recalled:
REDIRECT EXAMINATION
(IN CHAMBERS)
By Mr. Timberlake:
Q. What was the enrollment of the Palmer School at .the
~ ti.me you and Charles S. Grosso attended it, approximately?
A. 3200 or 3300 approximately.
Q. Do you know whether or not the United States government recognized the school at that time and furnished tuition
to any of the students there?
A. They did. Between some 700 and 800 additional trainees
there· at that time; that was one of the reasons why the class
was so large at that time.
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Q. They were sent by the United States Government?
A. Yes, sir, their tuition and books were paid for.

NO RECROSS EXAMINATION
Witness leaves the stand.
page 77

t

OPINION OF THE COURT:
The Court is of the opinion that the testimony of
Dr. Langley and Dr. Stoke, offered by the defendant solely
for the purpose of showing the unconstitutionality of the Virginia Statute, on the ground that the defendant has been discriminated against by the State Board of Medical Examiners,
is improper to present to the jury. The question of the constitutionality of the Statute is a question of law for the Court
to determine. On the basis of this evidence, I have no
hesitancy in saying that the defendant has not borne the burden of proving that he has been discriminated against, because
under our Statute the burden is imposed upon him to show
he applied to take the examination or to show that he could
practice ·without taking the examination, and it would have
to appear that the Board declined to permit him to take an
examination or declined to let him practice without taking an
examination because of some reason set forth in the Statute.
~'or instance: refused to recognize the school, or that he had
been there for three years, or refused to recognize he had received a diploma, or ref used to recognize the standards of the
sehool. He would also have to show he had pursued a four year
course. Our law is so broad it not only deals with medicine but
with four other branches of the healing arts. Our State, expressing its public policy their Legislature, has determined that
before anybody can practice the healing arts he must have had
four years of eight months each in a medical school
page 78 ~registered as maintaining a standard satisfactory
to the State Board of Education.
Mr. Perry: This is predicated upon the absence of any application to the Board?
The Court : The Court is of the opinion that the statute is
not discriminatory and not unconstitutional.
Mr. Timberlake: Defendant, by counsel, excepts to the
Court's ruling for the reasons previously stated.
Your Honor, so far as we are now advised these are all the
witnesses we expect to introduce, but we wish to reserve the
right to introduce one other witness.
Motion by Defendant :

Charles S. Grosso v. Commonwealth of Virginia

59

Mr. Timberlake: We wish to renew our motion to strike the
evidence and dismiss the case, which we made at the completion of the Commonwealth's evidence, for the reasons then
a~signed and on the further ground that the evidence is not
sufficient to support a conviction in this case.
The Court ~ To dismiss the warrant you mean?
Mr. Timberlake : Yes, sir; and on tlie further ground that
the evidence is not sufficient to sustain a conviction under the
warrant; and on the additional grounds that the evidence failed
to show that the defendant did any of these acts
page 79 rfor compensation as required by law.
The Court: I am now ready to make my decision
on the motion made by counsel for the defendant.
In my view of this case and the evidence that has been
adduced this morning, I ain of the opinion that the doing of
any of the things enumerated in Section 1622 of the Code, such
as opening an office, advertising in newspapers, using the word,
"Chiropractor," or, in general, holding himself out to heal,
cure or relieve persons suffering from injury or deformity or
disease of mind or body, constitutes violation of this Medical
Practice Act, and particularly this section thereof.
I am of the opinion that if the jury brought in a verdict of
conviction the evidence is sufficient to sustain it; and I, therefore decline to strike the evidence and dismiss the case.
On the question of compensation, let me say this:
Here no patient has been produced who received treatment
and paid for it, and it is well known in a criminal prosecution
-and this is a criminal statute as construed by the Supreme
Court of Appeals in this case-the charge may be sustained by
direct evidence or by circumstantial evidence; and here I am
of the opinion the questions of compensation may be inferred
from all the facts and circumstances that have been produced
in evidence.
For these reasons I deny the motion.
page 80
Mr. Timberlake: We except to the ruling of the
Court for the reasons heretofore assigned.

r

At this point both the Commonwealth and the Defendant
rested their cases.
ATTEST: This the 28th day of November, 1941, to Defendant's Certificate No. 1, the same having been tendered to the
undersigned on the 18th day of November, 1941, after notice
to the Commonwealth's Attorney, as required by law.
FLORIDUS S. CROSBY,.
Judge of the Corporation Court for the City of Staunton,
Virginia.

UO

Supreme Court of Appeal.. of Virginiu
Presented Nov. 18, 1941.
F. S. C.
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CERTIFCICATE NO. 2

The following Instruction, No. A, was granted ·at the request
of the Commonwealth, and Instructions Nos. 1, 2, and 3 were
granted at the request of the Defendant, respectively, and, with
the general instruction of the Court, were all of the .instructions
which were granted at the trial of this case, at the September
Term, 1941, of this Court. The objections and exceptions of the
Commonwealth and Defendant, in so far as any were made to
the granting of said Instructions, follow the Instructions in
this Certificate.
·
page 82 ~

COMMONWEALTH'S INSTRUCTIONS NO. A.

The Court instructs the jury that if they believe from the
evidence in this case beyond a reasonable doubt, that the accused, Charles S. Grosso, without first having received from the
Virginia State Board of Medical Examiners a certificate to
practice medicine and without first having registered a certificate in the office of the Clerk of the Corporation Court of
the City of Staunton, did on December 11, 1939 :
(a) Open an office in the City of Staunton for the purpose
o.f healing, curing or relieving human diseases, disorders, dis- ·
placements, injuries or ailments by means of certain system
lmown as Chiropractic, for compensation;
( b) Or advertise in a newspaper published in the City of
Staunton a readiness at Staunton to heal, cure or relieve those
who may be suffering from injury, or deformity, or disease of
mind or body, for compensation;
( c) Or use in connection with his name the word "chiropractor," intending by said designation to imply his ability ~o
· heal, cure, or relieve persons suffering from disease, injury
deformity of body or mind;
·
Then the jury shall find the defendant guilty and shall fix
his punishment by a fine of not less than $50.00 nor more than·
$500.00;; and in their discretion may imprison him in the jail
of the city for a term not exceeding six months.
Mr. Timberlake: We object to this instruction, on the ground
that it goes right back to the vice that the Court
page 83 ~eliminated in the introduction of evidence, that is,
it permits the jury to convict the defendant for some
act or acts not specified in the . warrant and committed on
days other than the date named in the warrant, that is, the
11th day of December, 1939.

or
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The Court: My ruling was we are trying him for acts committed on the 11th day of December; that the opening of the
office, the advertising in the telephone directory and in the
newspapers were continuing acts.
Mr. Fulton: We also object to the instructions, on the ground
that the facts set out in paragraphs a, b, c, do not constitute
the practice of Chir~practic or Medicine, and that the effort
by the Legislature to so characterize them is unconstitutional
and in violation of Section 11, Article 1 of the Virginia Constitution and of the 14th Amendment of the United States
Constitution.
The Court : The Court is of opinion that the Statute is valid
and constitutional and does not contravene the Constitution
of Virginia nor the Constitution of the United States, and the
objections urged by c~mnsel for the defendant to this Instruction are overruled and tlle Instruction is given.
-Mr. Timberlake: Defendant, by counsel, excepts to the giving
of this Instruction by the Court for the reasons previously assigned and for the further reason that no definition that analyzes Chiropractic or the system of Chiropractic is contained in
the Instruction, and the jury is left to guess at what that may
be.
page 84

r n·EFENDANT'S INSTRUCTION NO. 1.

The Court instructs the jury that before the jury can find
the defendant guilty in this case that the burden rests upon
the Commonwealth to prove by the evidence beyond all reasonable doubt that the defendant, Charles S. Grosso, on December 11, 1939, did practice chiropractic and medicine in the City
of Staunton, without first having obtained a license therefor,
and unless the Commonwealth carries this burden and does so
prove beyond all reasonable doubt, the jury must :find the
defendant not guilty.
DEFE~DANT'S INSTRUCTION NO. 2.
The Court instructs the jury that the law presumes the
defendant innocent of the offense charged in the warrant,
which presumption of innocence goes with him throughout the
entire trial and applies _to every stage of the case, and unless
the jury believe from the evidence beyond a reasonable doubt
that the defendant is guilty as charged in the warrant, then
they should find him not guilty.

c;2
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DEFENDANT'S INSTRUCTION NO. 3.

The Court instructs the jury that under the law a person
charged with a criminal offense is not required to take the
witness stand or prove that he did not commit the offense
charged, and the fact that the defendant in this case,
page 85 ~Charles S. Grosso, did not testify shall not be considered by you in any manner whatsoever.
The Commonwealth offered no objections to Defendant's Instructions Nos. 1, 2, and 3.
ATTEST: This 28 day of November, 1941, to Defendant's
Certificate No. 2, the same having been tendered to the undersigned on November 18th, 1941, after notice to the Commonwealth's Attorney, as required by law.
FLORIDUS S. CROSBY,
Judge of the Corporation Court for the City of Staunton,
Virginia.
Presented Nov. 18, 1941.
F. S. C.
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CERTIFICATE NO. 3.

After the closing argument of counsel, the jury retired to
consider their verdict; and, after consideration, returned into
the Court Room and rendered the following verdict:
"We, the jury, :find the defendant guilty as charged in the
warrant and :fix his punishment at a fine of $100.00. Sept. 19,
1941.
E. FRANK FISHBURNE, Foreman."
Motion by Mr. Timberlake:
Defendant, by counsel, moves the Court to set aside the
verdict of the jury as contrary to the law and the evidence,
and without evidence to support it; and we ask that the defendant be discharged and the warrant dismissed.
The Court : The Court is of opinion that no uAeful purpose
would be served by the Court, at this time, in reviewing the
evidence and the legal questions that have been presented
throughout this trial. Every matter of law has been carefully
considered and gone into at the various stages of this trial; and
I am of opinion that the evidence amply supports the verdict
of the jury, and therefore, I will have to decline to grant the
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motion to set aside the verdict of the jury as contrary to the
law and the evidence.
page. 87 ~ Mr. Timberlake: Defendant, by counsel, excepts to
the refusal of the Court to set aside the verdict of the
jury for the reasons previously assigned.
ATTEST: This the 28th day of November, 1941, to Defenda.11t's Certificate No. 3, the· same having been tendered to the
undersigned on the 18th day of. November, 1941, after notice
to the Commonwealth's Attorney, as required by law.
FLORIDUS S. CROSBY,
Judge of the Corporation Court for the City of Satunt'on,
Virginia.
Presented Nov. 18, 1941.
F. S. C.
page 88 ~STATE OF VIRGINIA
CITY OF STAUNTON, to-wit:
I, Earl McF. Taylor, Clerk of the Corporation Court for the
City of Staunton, Virginia, do certify that the foregoing is a
true transcript of the record in the case of the Commonwealth
of Virginia (City of Staunton) v. Charles S. Grosso, as the
same appears on :file and of record in the clerk's office of said
court. I further certify that it has been made to appear to me
that the notice required by law has been given to the attorney
for the Commonwealth.
Given under my hand this 18th day of November, 1941.
EARL McF. TAYLOR, Clerk.
Fee for transcript-$7.50.
A Copy-Teste :
M. B. WATTS, Clerk.
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