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RULE 14-BRIEFS

I. Form and content, of appellant's briof. The opening brief of the appellant ( or fr
:ietition for appeal when adopted as the opening brief) shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citatior
if Virginia cases must refer to the Virginia Reports and, in addition, may refer to oth1
ieports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors assigne<
md the questions involved in the appeal.
.
(c) A clear and concise statement of the facts, with references to the pages of the recor
where there is any possibility that the other side may question the statement. Where the foci
ue controverted it should be so stated.
(d) Argument in support of the position of appellant.
The brief shall be signed by at least one attorney practicing in this court, giving hi
address.
The appellant may adopt the petition for appeal as bis opening brief by so stating in th
petition, or by giving .t o opposing counsel written notice of such intention within five day11 o
the receipt by appellant of the printed record, and by filing a copy of such notice with th
clerk of the court. No alleged error not specified in the opening brief or petition for appca
shall be admitted as a. ground for argument by appellant on the hearing of the cause.
2. Form and contents of appolloo'a brief. The brief for the appellee shall contain:
(a) A subject index and table of citation with cases alphabetically arranged. Citation
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to othe.
reports containing such cases.
(b) A statement of the case and of the points involved, if the appcllec disagrees with th,
statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement h
appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate referenc,
to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this court, giving hl1
address.
B. Reply bri.of. The reply brief (if any) of the appellant shall contain all the authoriUei
relied on by him, not referred to in his petition or opening brief. In other respects it shall
conform to the requirements for appellee's brief.
4. Twne of filing. (a) Civn. CASES. The opening brief of the appellant (if there be one in
iuldition to the petition for appeal) shall be filed in the clerk's office within fifteen days afte1
the receipt by counsel for appellant of the printed record, but in no event less thnn twenty-fiv,
days before the first day of the session at which the case is to be heurd. The brief of the
1tppellee shall be filed in the clerk's office not later than ten days before the first day of the
session at which the case is to be heard. The reply brief of the appellant shall be filed ht the
clerk's office not later than the day before the first day of the session at which the case is
to be heard.
(b) CRIMINAL CASSEs. In criminal cases briefs must be filed within the time specified iD
civil eases; provided, however, that in those cases in which the records have not been printed
and dcHvered to counsel at least twenty-five days before the beginning of the next session of
the court, such eases shall be placed at the foot of the docket for that session of the court, and
the Commonwealth's brief shall be filed at least ten days prior to the calling of the case, and
the reply brief for the plaintiff in error not later than the day before the case is called.
(c) STIPULATION OF COUNSEL AS TO FILTNG. Counsel for opposing parties may flle with the
clerk a written stipulation changing the time for filing briefs in any case; provided, however,
that all briefs must be filed not later than the day before such case ls to be heard.
5. Nwmbor of copies to bo filed and delivered to opposing counsel. Twenty copies of each
brief shall be filed with the clerk of the court, and at least two copies mailed or delivered to
opposing counsel on or before the day on which tbe brief ls flled.
6. Bizo and, Type. Briefs shall be nine inches in length and six inches In width, so as to
conform in dilllentions to the printed record, and shall be printed in type not less in 617.e, as to
height and width, than the type in which the record is printed. The record numher of the case
and names of connsel shall be printed on the front cover of all briefs.
'1. N cm,-co7111Jliance, effect of. The clerk of this court is directed not to receive or file a
brief which fails to comply with the requirements of this rule. If neither side has filed a
proper brief for the cause will not be heard. If one of the parties fails to file a proper brief he
can not be heard, but the case will be heard eai parto upon the argument of the party by whom
the brief hns been filed.
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IN THE

Supreme Court of Appeals
of Virginie
AT RICHMOND

Record No. 2845
HOUSING AUTHORITY OF THE CITY OF BRISTOL
Plaintiff in Error
vs.

EAST TENNESSEE LIGHT~ POWER COMPANY,
a Corporation, Defendant in Error

PETITION
To the Honorable Justices of the Supreme Court of Appeals of
Virginia:
Petitioner, plaintiff in the trial court, respectfully represents that it is aggrieved by the final judgment entered therein
by the Corporation Court for the City of Bristol, on December
2, 194 3, which denied and overruled petitioner's motion to
set aside the verdict o.f the jury in favor of defe.ndant. The
parties will hereafter be referred to as in the .court below, petitioner as the Authority, and defendant in error as the Utility.
A transcript of the record in said case is presented herewith as a
part hereof and from which the following will appear:
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PLEADINGS AND ORDERS

The Authority sued the Utility by notice of motion for
judgment for damages for breach of contracts in the sum of
$18,878.07, with interest from May 1, 1942, until paid, sub- .
ject to a credit of $5,520.00 as of February 1, 1943, and costs.
The contracts sued on are a part of the notice of motion and are
in the original exhibits herein as "Exhibits P-1 and P-·2.
2*
Tr. 54. *One relates to William L. Rice Terrace, or
buildings for white people·, and the other to Johnson
Court, or buildings for negroes. Otherwise the terms and provisions of said contracts are identical. The breach alleged is
that during the winter of 1941-1942, the Utility failed and
refused to furnish the Authority gas for the purpose of heating its twenty-five large buildings, then full of tenants, by
reason whereof, the Authority was forced, as alleged in the
notice of motion (Tr. 1-4), to discard the gas heating units and
replace them with coal heating units. (The Utility has .continued to supply gas for cooking and refrigeration purposes.)
The amount of damages sued for is the cost of the change-over
from gas to coal for heatii:ig purposes. The Utility relies upon
the plea of the general issue and grounds of defense-all of the
grounds being, in substance, impossibility of performance due
to alleged failure or shortage of the supply of natural gas at the
source it had contracted to get it from through the Industrial
Gas Corporation.
THE FACTS
The contracts sued on were exe.cuted on September 5,
1940, having been written by Utility (Tr. 122) after considerable negotiation beforehand.
After appropriate recitals,
Clause I of the contracts provides "The Utility shall from the
date of initial delivery to the expiration of the contract, * * *
supply all of the gas requirements of the Authority and the
Authority's tenants for refrigeration, cooking and heating.'~
The price of gas to Authority is 25c per thousand cu. ft. The
term of the contra.cts is for five years. It continues thereafter
as a contract from year to year unless either party gives the qther
120 days notice to terminate prior to the end of a year. Said
contracts do not stipulate as to where or from whom
3 * Utility was to obtain *its supply of gas.

Housing Auth. of Bristol v. E. Tenn. Light
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Utility had before, on February 8, 1939, made a contract
with Industrial Gas Corporation to supply it with natural gas.
The Authority knew nothing of the terms of that contract until
during this suit, but it is interesting to find therein that Industrial did not obligate it[elf to furnish gas to the Utility at all
hazards, but only "to the extent that Seller (Industrial) can
supply such natural gas under the terms of (its) contracts with
Bristol Natural Gas Corporation * * * ,and to the purchase of
natural gas from other producers." (Sec. 4 of Ex.· D-3 and
Tr. 172).
In view of the defense be-rein, and the' trial court's rulings,
it is interesting also to find in Sec. 5 thereof {page & of exhibit)
that Industrial was not prevented from purchasing· natural gas
from others than Bristol Natural Gas Corporation and. delivering it under the contract, and that the Utility was not preuented "From procuring or using manufactured gas or other
natural gas tf Buyer is unable to obtain from Seller a supply of
gas sufficient to enable Buyer to supply the total gas requiit"em.mts of its said customers.,,
Natural gas was first turned into the mains o.f Utility by
Industrial Gas Corporation in June 1939. During the month
of July 1939, Utility sold 3,949,999 cubic feet of natural gas,
or an average of 127,400 cubic feet per day (Tr. 161-162).
This supplied all its customers the first full month after the
change to natural gas. The sales for August 1940, amounted
to 4,818,000 cubic feet (Tr. 163). The Authority began the
use of natural gas in Johnson Court Mar.ch 1, 1941, and in Rice
Terrace April 18, 1941 (Tr. 64). The total sales of Utiiity
for August 1941, including the Authority as a customer,
amounted to 5,999,000 cubic feet.. Authority changed over
gradually and as fast as possible from gas heating units to coal
heating units between January 26, 1942, and April 6, 1942,
for heating purposes. In August 1942, the sales of gas by
Utility, with Authority excluded as a heating customer,
amounted to 6,470,000 cubic feet, and in August 1943, the
sales totaled 6,459,000 .cubic feet. Charles E. Ide, Presi4 * dent of Utility, *testified that it was impossible to supply
the Authority with gas for heating purposes longer, because his company was not getting from Industrial Gas Corporation the amount it had "contracted" to deliver (Tr. 171,
178, 179). Mr. Ide testified that his company was assured by

4
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"Mr. Blair and the Industrial Gas people" of an abundance of
gas to take care of all requirements for "a minimum of ten
years, and possibly up to fifteen." His conclusions are based
upon estimates and opinions (Tr. 143-150, 163, 167) :. Before entering into the contract with Industrial Gas Corporation
Mr. Ide and Utility made an investigation of their own as to
the supply of gas which they were contracting for, and Mr.
Ide says that they relied upon the estimates and opinion of their
own eminent geologist, Dr. Snyder (Tr. 158-160).
The Authority made no investigation as to the supply of
natural gas, and relied upon the Utility and its contract sued
on herein, according to the uncontroverted testimony of Mr.
J. F. McCrary, Executive Director and Housing Manager of the
Authority (Tr. 104).
In the beginning, the Utility, through its Sales Manager
Mr. Farnsworth, estimated the requirements of the Authority
for heating purposes at 25,031 ,ooo cubic feet per year (Tr.
128).

The Authority used gas for heating purposes for only one
year, or until April 6, 1942, and during that year it used for
heating purposes -10,354,200 cubic feet, or less than half of
Utjlity's estimate (Tr. 65-69).
When the Utility began to· supply natural gas in June
In August r 940, just before
the execution of the contracts sued on, it had r 847, and at the
time of the trial, September 28-30, 1943, it had 1999 customers. After the execution of the contracts sued on, or for the
period between September 5, 1940, and September 1, 1943,
Utility took on at least 135 new customers, who for that three
year period consumed 26,462,700 .cubic feet of gas, or an
ave~age of 8,820,900 cubic feet per year (Tr. 169-171, 259.193 9, it had 1728 customers.

260).
5*

*During the winter months of November and December
1942, and January and February 1943, long after the
changeover by the Authority, the Utility sold to its customers
an average of 7,255,000 cubic feet per month (see Exhibit
Avowal and Tr. 217, 274). The Utility solicited the making
of. the contracts sued on (see letter of Mr. Ide as Exhibit P-4,
Tr. 58, 157-158).

Housing Auth. of Bristol v. E. Tenn. Light~ Power Co.

5

Mr. Ide, General Manager of Utility, knew that the specifications of the .contract for the construction of the buildings
were being changed so as to require the installation of gas boilers instead of coal heating bo,ilers, in order to make the contract with Utility for gas for heating purposes (Tr. 54-56).
The average dcmestic gas customer uses less than 3 ooo
cub:c feet per month, and such custome·r pays at the rate of at
least $ 1. 3 3 per 1 ooo cubic feet. A customer using in excess of
3 ooo cu hie feet pays for the exce:s at the rate of 5 o.c per 1 ooo
cubic feet (Tr. 179- 18 I, 265-266). The Authority, under
the contracts sued on, had a flat rate of 25c per I ooo cubic feet.
The Utility contracted with, and took on so many more
.customerr; after making the contracts with the Authority, that
in continued cold weather the gas did not flow out of the gas
rand fast enough to supply all of them during such weather.
The Utility has two storage holders) (Tr. 244), with a capacity of 200,000 cubic feet, the same ones theretofore used for
manufactured gas when the Utility was distributing only 125,000 cubic feet per day. The Utility, with such storage facilitie£, realizing that it had oversold its .capacity, decided to get out
of the space heating business and confine its gas business to dome::tic curtomers, put on a campaign to induce heating customers to change over to another method of heating, and as. a
result of such campaign 76 heating customers changed over, the
Utility paying some of them a .consideration to make the
changeover (Tr. 25 1-256). The Utility admits that it
6* did not furnish gas as required by the *contracts sued on,
and claims that it could not because of an alleged shortage
cf gas. The Authority finally changed over to coal heating at
the urgency of Utility, but before doing so supplemental
writings were signed between the parties on January 23, 1942,
to the effect that the changeoV'er was without prejudice to the
Authority's dght to aisert its claim for damages for bteach of
contracts (Tr. 69-73, 96-97). The Utility insisted that it
mu~t discontinue the Authority as a heating customer in order
to protect its then 2,000 domestic customers (Tr. 96, 173).
The Utility could have reverted to manufactured gas for
its domestic customers and more than supplied Authority with
natural ga~. The natural gas pipe-line came into the City near
the property of Authority (Tr. 269-70).
The Authority sustained dam~ges in the amount sued for,

6

Supreme Court of Appeals of Virginia

which is the .cost of the purchase and installation of coal heating boilers in lieu of the gas heating boilers, and the credit
stated in the notice of motion is the net amount realized for the
gas boilers. An itemized statement as sued for was furnished to
the Utility before the suit was brought. The amount sued for
is established by the uncontroverted evidence of Mr. McCrary
(Tr. 74-86; 100-109; 267-271).
ASSIGNMENTS OF ERROR
These assignments are based upon grounds· of motion to set
aside verdict (Tr. 28-30).
FIRST. The court erred_ in denying the motion to set
aside the verdict, and in rendering final judgment thereon for
defendant, because the verdict is contrary to law and without
sufficient eviden.ce to support it.
SECOND.
structions.

The court erred in giving and refusing in-

I.
The court should have given instructions P2, P3, P 4
and P5 asked for by plaintiff (Tr. 278-279).

7*

*2. The court should have refused instru.ction A-5 ( 1)
(Tr. 290-291) given for defendant, the objections thereto being the same as to A-5 (Tr. 286). It was prejudicial error to plaintiff's case for the court of its own motion to give
instruction E, as will appear from the objections stated in the
re.cord (Tr. 296-299).
THIRD. The court erred in submitting the contracts
sued on to the jury for their construction and reformation if
they saw fit. They are clear and unambiguous, and the court
should have ruled as a matter of law that defendant assumed
the risk as to its supply of gas and of supplying gas to plaintiff
(The contracts are among the original exhibits as P- 1 and
P-2 :. Tr. 54).
.
FOURTH.
tracts as written.

The· court erred in not enforcing the con-

FIFTH. The court erred in ruling that Mr. Ide, President of Utility, should not answer as to the amount of the gross
income from the sales of gas for the months of August 1940,.
and August 194 3, and in ruling in the presence of the jury that

Housing Auth. of Bristol v. E. Tenn. Light~ Power Co.
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the amount of such income was immaterial (Tr. 182-184,
. 207-208).
SIXTH. The court erred in not striking out grounds of
defense No. 3, and 3a of amended grounds of defense (Tr.
5-20).
8*

*LAW AND ARGUMENT

All contentions revolve around the question of whether
or not new and additional terms or conditions can be added to
the contracts involved. Accordingly, the assignments of error
will be in the main discussed as a whole.
1.

The Utility cannot profit by i'ts own wrong.

The court should have construed the contracts, and dis.allowed the alleged impossibility of performance as a defense,
as a matter of law. The court ruled correctly that paragraph
19 of the contracts sued on did not stipulate for the type of impossibility of performance relied upon by the Utility as a defense. But the court erred in ruling, of its own motion, that
the defense of impossibility of performance could be enlarged
and extended beyond and in spfte of the express terms of the
contracts, by giving instruction E (Tr. 296-·299), which so
told the jury and in P.ff~ct invited the jury to add a new provision to the contracts if they deemed proper. The case actually
submitted to the jury has no foundation in fact.
A supply of natural gas coming out of the earth of its own
force, in quantities of 6,500,000 cu, ft. or more per month, and
supplying 2, ooo .customers all of their requirements, has not in
law or in fact ''ceased to exist.''

It is respectfully submitted that the judgment of the court
and the-verdict of the jury are contrary to law and contrary to
the undisputed facts·.
Mr. Ide, General Manager of the Utility. in justifying the
action of his company in not longer furnishing gas for heating
to the Auth'ority and its tenants, while testifying (September
I 94 3 said in SU bstance ''we had to look after OUr other
9
2000 customers."
*The Utility was then supplying its
customers with approximately 6,500,000 .cubic feet of gas
per month, an.d had been supplying all their requirements for
seventeen months after the Authority was ousted as a cus-
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tomer for heating purposes. If the Utility is to· come into court
with a plea of disappointment as to the amount of gas it had
estimated it would receive from Industrial Gas Corporation,
why should it be unwilling to tell the jury what the gross income was for gas sold. to its customers in August 1943, as compared with that for August 1940, particularly when the information was readily available? The Utility well knows that it
has made a profit out of the nonperformance of the contracts
with the Authority. It is in this record that the average domestic customer uses not over 3000 cubic feet per month, for which
he pays a minimum o.f almost $4. oo, or at the rate of $I. 3 3 per
thousand, and at the rate of 5 oc ·per thousand for all in excess
of 3,000 cubic feet; whereas, the Authority has a contract flat
rate of 25c per thousand cubic feet. This is why the Utility
is looking after the other 2,000 customers. Mr. Ide says the
Utility is obligated to take care of 2,000 other customers. The
record shows a success in that regard. But the price of that success, in a large measure at least, is the loss sustained by the
Authority. The obligations and duties of the Utility to the
Authority under the express contracts sued on are just as sacred
and binding as those it confesses to owe to the 2,000 others.
No one can take advantage of his own wrong. No ca·se has been
or can be cited which will justify the Utility in making a profit
cut of the nonperformance of its contracts. One year's profit
to the Utility resulting from the nonperformance of the contracts sued on will more· than pay the amount sued for
r o * herein, the .cost of the changeover in * the method of heating. Even if the court could delegate to the jury the decision of the case by what the parties may or may not have
had in mind, or contracted with reference to, though not expressed in the contract, the verdict of the jury and judgment of
the court, under the undisputed facts, violate and disregard the
following well established rule of construction of contracts:
"The words of a contract will be given a reasonable construction, where it is possible, rather than an unreasonable one. and
the court will likewise endeavor to give a construction most
equitable to the parties, and which will not give one of them
as unfair or unreasonable advantage over the other." Allemong vs. A.ugusta National Bank, 103 Va. 243, 248.
Moreover, if there had been no written contracts, and the
Utility through its manager had solicited the authority to use
gas instead of coal, using the same words in an oral statement

Housing Auth. of Bristol v. E. Tenn. Light
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as those used in the .contract, that Utility would supply all gas
requirements for heating the buildings which were about to be
erected, and the Authority had installed the gas heating boilers
as a result thereof, and relying on same just as it did on the
written contracts, the Utility would have been liable. "Where
one, who is reasonably expected to know, makes a positive representation of a mate.dal fact, when he is ignorant whether the
fact is true or untrue, and it turns out to be untrue, causing
damage to another who in good faith relies upon the representation a·s true,. the injured party is entitled to relief'', either in
equity or at law. Mears vs. Accomac Banking Co., 160 Va.
311, 321. Trust Co. vs. Fletcher, 152 Va. 868, 881-882.
The Rule-Which of two innocent persons must suffer.

The Utility, whose business it is to supply gas, not only
had superior knowledge but also employed its own geolo1 r * gist *and investigated as to the amount of gas it had or
thought it had available for its purposes, and relied upon
that investigation. The alleged mistake as to quantity, now
pleaded as an excuse for non-performance of the contracts sued
on, is the mistake of the Utility. The Authority made no investigation as to the ability of the Utility to procure or supply
gas, and relied upon the co,ntracts sued on.
The trial court's opinion (Tr. 3 1) begins thus: ''The
court freely admits great perplexity in dealing with this case.
The field of legal thought covering the situation is quite confused and unsettled. Also it looks exfremel y harsh for ·either
party to be required to bear the loss. Nev-ertheless one of the
other inevitably must. Therefore, it is difficult to· perceive
what is substantial right and justice in the case." The plain
way out of the quandry was to apply the maxim. "Where· one
of two innocent persons must suffer a loss, it must be borne by
that one of them who by his conduct, acts or omissions has rendered the injury possible." Mercantile Co-operative Bk. vs.
Brown, 96 Va. 614, 623.

f

In this connection, it should not be overlooked that the
Authority would have pur.chased its gas requirements directly
from Industrial Gas Corporation but for the intervention of the
Utility and its desire to furnish both gas and electricity (Tr. 545 7, 1 5 7) . Industrial held a franchise under which it also
could furnish natural gas to the Authority's public buildings.
Had it contracted with Industrial, the latter could have fully
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served the Authority, even if in doing ·so there had resulted
an inability on its part to furnish all the Utility's requirements,
for their contract provides:
"SECTION 14. RESERVATION OF GAS. Seller
owns a franchise for the sale of gas to industrial consumers, public schools, colleges and public buildings in the City
of Bristol, Virginia, and it is understood and agreed that
Seller reserves sufficient gas from the lands and leaseholds
covered by Seller's agreement with Bristol Natural Gas
Corporation to supply such customers as Seller now has
er may hereafter secure in said City pursuant to said franchise.''
11a* *So that, in agreeing to furnish the Authority's gas requirements, the Utility deprived it of the priority which
Industrial could have furnished it, required it to dis.continue gas
heating, while retaining to dates of trial nineteen other house
heating customers, and yet contends the loss sustained here
should be fully borne by the Authority. Clearly the acts of the
Utility have resulted in the actual damages sustained, and there
is no reason, at law or in equity, why reimbursement should be·
denied.
2.

The contracts are to be enforced as written.

Impossibility of performance cannot be 'pleaded as a defense against an absolute undertaking. It is submitted that no
language could be employed to make an obligation more positive and absolute than the language of the contracts sued on.
providing that the Utility shalt supply all of the gas requirements of the Authority and the Authority's tenants for refrigeration, cooking and heating.
"There can be no doubt that a man may, by an absolute
contract, bind himself to perform things which subsequently
become impossible, or to pay damages for the nonperformance;
and this construction is to be put upon an unqualified
12* undertaking *taking where the event which caused the im~
possibility was or might have been anticipated and guarded against in the contract." Lehigh etc. Co. vs. Va. S. S. Co.,.
132 Va. 257, 269-270. The same language is used in Columbus R. ~- P. Light Co. vs. Columbus, Ohio, 249 US 399, 63 L-
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Ed. 669, 6 ALR _1648, r 65 8,, from which is taken the following quotations:
"Unforseen difficulties will not excuse performance.
Where the parties have made no provisions for a dispensation, the terms of the contract must prevail.
"One who makes a contract can never be absolutely
certain that he will be· able to perform it when the time
comes. and the very essence of it is that he takes the risk
within the limits of his undertaking. The modern cases
may have abated somewhat the absoluteness of the older
ones in determining the scope of the undertaking by the literal meaning of the words alone ( citing authority) But
when the scope of the undertaking is fixed, that is me~el y
another way of saying that the contractor takes the risk
of the obstacles to that extent".
Wher2 one hires a yacht and agrees to return it or pay the _
stipulated value, and the yacht is wrecked without any fault of
the hirer and cannot be returned, the hirer is not excused, but
must pay for the loss though he was helpless and without fault
in the matter. The court held that ''the rights of the parties
are to be administered a.ccording to the contract into which they
voluntarily entered", and that the court cannot disregard the
contract and substitute "cur will or our conception of what the
parties should have done for that which they did plainly do."
Sun Printing 8 P. Assn. vs. Moore, I 83 US 642, 46 L. Ed.
366, 375-377.
13 * *Moreover, "It is the duty of contracting parties to provide against contingencies, as they are presumed to know
whether the completion of the duty they undertake be within
their power." Bunch vs. Potter (W. Va.), 17 SE 2nd 438,
440.
In Potts vs. Matheison Alkali Works, 165 Va. 196, 2232 24, the court declared:
"Considered in its true light, it might with much better reason be argued that complainant should have provided storage facilities, in order to meet defendant's fluctuating requirements and at the same time be able to carry
on its mining operations at a standard capacity, rather than
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that de"fendant should have provided storage facilities to
enable .complainant to maintain its standard of production. The contract was to supply defendant's actual requirements. It was not a contract binding defendant to
take coal as it might be convenient for complainant to
produce it. The fluctuations complained of appear to
have been fluctuations of actual requirements. They were
such fluctuations as must have been anticipated might occur, when the contract was entered into. It may be that
the contract was such as could not have been profitably performed by complainant. It may be that the contract was
favorable to defendant. But these are questions with
which courts have no con.cern. For nevertheless it was the
contract of the parties. It was their own voluntary undertaking. The extent of the duty and the limit of the right
of a court is to construe and enforce all the provisions of
valid con tra.cts, as made by the parties."
The contracts are clear, complete and unambiguous.

The contracts were written by the Utility after prolonged
negotiation. Each contract covers nine legal size pages, with
twenty-two separate paragraphs, in addition to appropriate
preamble and recitals. They purport to be and are clear, .complete and unambiguous. Their terms leave nothing uncertain
or equivocal. "They thus fall within the general rule that
when parties have deliberately put their engagements into writing in such terms as import a legal obligation, without any uncertainty as to the objects or extent of such engagement, it
r 2 * is conclusively presumed that the whole *engagement of
the party and the extent a11d manner of their undertaking
was reduced to writing; and all (such) oral testimony as would
tend to substitute a new and different contract for the one which
was really agreed upon. to the prejudice possibly of one of the
parties, 1s rejected. In other words, as the rule is now more
briefly expressed, 'parol contemporaneous evidence is inadmissible to contradict or vary the terms of a valid written instru.;.
ment. Rector vs. Hancock, 127 Va. 101, 107-108. Slaughter vs. Smither, 97 Va. 202, 206-207. Matheison Alkali
Works vs. V. B. C. Co., 147 Va. 125, 135 et seq. (a requirements contract).
In Fe:ntress vs. Steede,
cise statement:

I I

o Va. 5 7 8, 5 8 3, there is this con- ·
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''If the written agreement imports 'On its face to be a
complete expression of the whole agreement-that is, contains such language as imports a complete legal obligationit is conclusively presumed that the parties have introduced
into it every material term, and parol evidence .cannot be
admitted to add another term, although the writing is
silent as to the particular one to which the parol evidence is
directed.''

Natural causes-underground.

In the case of School Trustees vs. Bennett, (3 D!u~c'her)
J. L. 5 13, 72 Am. Dec. 3 73, the· .contract was to build a
schoolhouse. "When the building was partially erected, it was
blown down by a gale of wind. The contractors rebuilt it. A
second time the building fell, and the contractors maintained it
was due to a latent defect in the soi1, and refused to rebuild."
The contractors were required to bear the loss. The court declared: "If a party enter into an absolute contract, without any
qualification or exception, and receives from the party with
whom he .contracts the consideration of such engagement,
I 5 * *he must abide by the contract, and either do the act or
pay the damages; his liability arises from his own direct
and positive undertaking * * *. No matter how harsh and apparently unjust in its operation the rule may occasionally be, it
cannot be denied that it has its foundations in good sense and
inflexible honesty. Where one of two innocent persons must
sustain a loss, the law casts it upon him who has agreed to sustain it, or rather leaves it where the agreement of the parties bas
put it; the law will not insert, for the benefit of one of the
parties, by cd,nstruction, an exception which the parties have
not, either by design or neglect, inserted in their engagement."
(italics supplied).
27 N.

The quoted decision has been followed and reaffirmed in
Ingle vs. Jones, 2 Wall. I, I 7 L. Ed. 762, 765-764, in which
case the builder claimed he was not responsible for "a cause. of
which he was ignorant, and which he had no agency in producing", namely, subsidence of the soil. The court held that the
principle quoted above "rests upon a ·solid foundation of reason
and justice. It regards the sanctity of cont.racts. It requires
parties to do what they have agreed to do." And the court,
among other things, observed: "Against the hardship of the
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case·he might have guarded by a provision in the contract. Not
having done so, it is not in the power of this court to relieve
him." As was said by the court in dealing with analogous
facts, "If the contract did not express the t:r:ue agreement, it
was the claimant's folly to hav-e signed it:' Simpson vs. United
States, 172 US 3 72, 43· L. Ed. 482, 484. See also Denver etc.
Ry. Co. vs. Moffat Tunnel Imp. Dist., 35 F: 2d 365, 371-2
(aff. 45 F. 2d 715; cett. den. 75 L. Ed. 448)
16* *"Impossibility of Performance." Under this underscored heading, paragraph 19 of the contracts sued on expressly
and specifically provides for certain named excuses for nonperformance, such as fire, strikes, riot, explosion, flood, accident, breakdown, acts of God, or the public enemy, or other
acts beyond the control of the party ·affected, etc., but it does
not stipulate as to failure or shortage of gas, the excuse pleaded
as a defense herein, and the court erred in allowing and inviting
the jury to add this further term or condition to the contract.
This, in effect, allowed the jury to reform the contract for the
benefit of the Utility and to the damage of the Authority.
"Expressio U nius. The expression in a contract of
one or more things of a class implies the exclusion of all
not expressed, although all ~ould have been implied had
none been expressed." 1 3 C. J. 5 3 7.
An ~uthoritative .case is Standard Ice Co. vs. Lynchburg
Ice Co., 129 Va. 521, 532-533. The contractor for nine days
failed to furnish all the ice the other party was entitled to, and
set up as an excuse that the plant could not be operated because
of sickness among the employees. From the date given, October 1918, it must have been the occasion of an epidemic of influenza. There was an absolving clause, but sickness of employees was not one of the stipulated excuses for non-performance. The trial court allowed the ex.cuse, but the Suprem~·
Court reversed the ruling, applying the eju.sdem generis rule,
using language believed to be peculiarly applicable to the case
at bar, and saying: "Whatever the parties might have done if
a situation of this sort had been in mind when the contract was
written, it seems clear that they were not thinking about such a
contingency, and therefore simply failed to deal with it one
way .or the other." The excuse not being stipulated for could
not be allowed.

Housing Auth. of Bristol v. E. Tenn. Light

~

Power Co.

15

17* *In Pepper v-s. Dixie Splint Coal Co., 165 Va. 179, there
was an absolving .clause (p. 186), and it was again held
that such clause could not be enlarged by oral testimony or
otherwise. On page 1 9 5 the conclusion of the court is stated
thus:

"The defendants contend that clause twelve of the
lease, which has been previously copied herein, permitted
them to abandon the mine if the coal could not be profitably mined on account of bad market conditions, and that
if the ~aid clause did not allow them to do this, then they
asked that it be reformed so as to permit it because such
was the intention of the parties when the clause was placed
in the lease. The lower court held adversely to this contention and we think the holding was correct. The court
said: 'The contract in this regard is .clear and unambiguous in its legal meaning and the oral testimony to the effect that the saving clause should be interpreted to embrace
and include bad market conditions as one of the intended
causes for an abatement of the minimum royalty is inadmissible.' The court aptly said that it 'cannot make a different .contract from that which the parties made for
themselves' ''.
See also Swift~ Co. vs. Columbia Ry. Gas~ E. Co. (CCA,
4) 17 F. 2d 46, 5 1 ALR 983, · for an ins.t,ructive and convincing opinion by Judge Parker on the same subject.
Additional applicable quotations ate:
''It is not the province of a court, however, to change the
terms of a contract which has been entered into, even though it
may be a harsh and an unreasonable one. Nor will the dictates
of equity be followed if by so doing the terms of a con tract are
ignored, for the folly or wisdom of a contract is not for the
.court to pass upon. Its terms, however onerous may be, must
be enforced if such is the clear meaning of the language used,
and the intention of the parties using that language." r 3 C.
J. 541, 542.
''Excuses for Nonperformance-a.
In General. The
general rule is that, where a person by hiCj contract charges
18* *himself with an obligation possible to be performed, he
must perform it, unless its performance is rendered impos~
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sible hy the act of God, by the law, or by the other party, it
being the rule that in case the party desires to be excused from
performance in the event of .contingencies arising, it is his duty
to provide therefor in his contract. Hence performance is not
excused by subsequent inability to perform, by unforseen difficulties, by unusual or unexpected expense, by danger, by inevitable accident, by the breaking of machinery, by strikes, by
sickness, by weather conditions, by financial stringency, or by
stagnation of business. Nor is performance excused by the fact
that the contract turns out to be a hard and improvident, or
even foolish, or less profitable, or unexpectedly burdensome."
13 C. J. 635-637.
"Stipulation in Contract. A provision in a contract that
performance shall be excused in the event of certain .contingencies cannot be extended to cover contingencies not specificaJly
provided for. So, where a contract contains a general stipulation providing for exemptions from liability, followed by an
enumeration of specific causes, the rule of eiusdem generis will
be applied." 13 C. J. 638.
"Where performance be.comes impossible subsequent to the
contract, the general rule is that the promiser is not therefore
discharged." 13 C. J. 639.
"When the parties express themselves in reference to a particular matter, the attention is directed to that, and it must be
assumed that it expresses their intent." M ut. Life Ins. Co. vs.
Hill, 193 us 55 I, 48 L. Ed. 788, 793.
Even where impossibility of performance is not excluded
as a defense by the terms of the contract, "It must be shown
that the thing cannot by any means be effected. Nothing
19* short *of this will ex.cuse non-performance. The answer
to the objection of hardship in all such cases is th~t it might
have been guarded against by a proper stipulation. It is the
province of courts to enforce contracts-not to make or modify
them." The Harriman vs.. Emen·ck, 9 Wall. 161, 19 L. Ed.
629, 633.

The facts show that the Utility could have reverted to
manufactured gas for its former customers and performed the
.contracts sued on with natural gas, with a surplus left over for
others.
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3.

17

The Utility's undertaking a contract of hazard.

Necessarily the obligation of the Utility to supply all gas
requirements of the Authority is one of hazard. Natural gas
is of course underneath the surface of the earth and is of a fugitive nature. The Utility employed an eminent geologist and
mad~ its own investigation and survey as to quantity. It calculated the chances and certainly assumed the risks as to the
quantity of gas and the continued existence thereof for its purposes. On this phase of the case the attention of the .court is
directed to the following authorities:
"Mistakes as to matters which the contracting parties had
in mind as possibilities, and as to the existence of which they
took the risk, are not such mistakes of fact as entitle either
party to relief." Fix vs. Crai'ghill, 160 Va. 742, 755. Se.ction
855 of Pomeroy's Eq. Juris., now Vol. 3 of the 5th Ed., cited
and followed in Fix vs. Craigh£ll, supra,· reads as follows:

20*

"855. Compromises and Speculative Contracts.
When parties have entered into a contract or arrangement
based upon uncertain or contingent events, purposely as a
compromise of doubtful claims arising from them, and
where parties bave knowingly entered into a speculative
contract or transaction, - one in which they intentionally
speculated as to the result, - and there is in either case
an absence of bad faith, violation of confidence, misrepresentation, concealment, and other inequitable conduct mentioned in a former paragraph ( 84 7) , if the facts upon
which such agreement or *transaction was founded, or the
event of the agreement itself, turn out very different from
what was expected or anticipa~ed, this error, miscalculation, or disappointment, although relating to matters of
fact, and not of law, is not such a mistake, within the
..meaning of the equitable doctrine, as entitles the disappointed party to any relief either by way of canceling the
contract and rescinding the transaction, or of defense to a
suit brought for its enforcement. In such classes of agreements and transactions, the parties are supposed to calculate the chances, and they certainly assume the risks, where
there is no element of bad faith, breach of confidence, misrepresentation, culpable concealment, or other like conduct
amounting to actual or constru.ctive fraud."
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In the case of Denver and S. L. Ry. Co. v. Moffat Tunnel
Imp. Dist., 35 F. 2d 365, 371-372 (aff. 45 F. 2d 715; .cert.
den. 75 L. Ed. 4481, cited with approval in Fix vs. Craighill,
supra, the cost of a tunnel was involved.
stated thus:

There the issue is

"The defendants in their second defense allege that
because of a mutual mistake of fact the rent provisions of
the contract are invalid; that during the negotiations leading up to the lease both parties believed the cost of construction ~f the tunnel would not exceed $9,720. ooo; that
this was the basis they dealt on: that it constitutes in law
a mistake of fact, because, due to unforseen conditions and
contingencies unknown to both parties on January 6,
1926, the final cost was $15,370, ooo, and that as a result thereof the rental agreed on is 'not a fair and just
proportion' of the amount required to pay interest and
to retire the bonds.''
The court observed, ''The so-called mistake of fact here in
question, by the very nature of things, was, at the time the
·contra.ct was entered into, merely an estimate, impossible of ascertaining and dependent upon future events". In support of
its conclusion that in such case the defendant was not entitled
to relief and necessarily assumed the risk, the court, inter alia,
teasoned thus:
"Dambmann, Schulting, 75 N. Y. 55, at page 64:
'There are many extrinsic facts surrounding every business transaction which have an important bearing and in21 * fluen.ce upon its results. Some of them are generally *unknown to one or both or both of the parties, and if known
might have prevented the transaction. In such cases, if a
court of equity could intervene and g.rant relief, because a
party was mistaken as to such a fact which would have
prevented him from entering into the transaction if he had
known the truth, there would be such uncertainty and instability in contracts as to lead to much embarrassment.
As to all such facts, a party must rely upon his own circumspection, examination and inquiry; and if not imposed
upon or defrauded, he must be held to his contracts.'

"In Chicago f1 Northwestern Railway Co. vs. Wilcox
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(8th C. C. A.), 116 F. 913, at page 914, the court says:
'Again, it is not every mistake that will lay the foundation
for the rescission of an agreement. That foundation .can
be laid only by a mistake of a past or present fact material
to the agreement. Such an effect cannot be· produced by
a mistake in belief cf relative to an uncertain future
event.' "
In Bishpam' s Principles of Equity ( 1899) Sec. 191, page
276, this statement is made: "There can be no relief on the
ground of mistake when the subject matter of the contract is
necessarily, and by its very nature, of a doubtful or uncertain
kind.''
"There is no mistake where parties voluntarily enter into
a contract in the face of conscious ignorance of certain material
facts. Thiel vs. Mille'r, 122 Wash. 52, 209 P. 1081, 26 ALR
523." Foot note 3, page 284 of 3 Porn. Eq. Jur. (5 Ed.), Se.c.
839.
See also Harley vs. Magnolia Petroleum Co., (Ill), 137
ALR 900, 906-907, and note 908, where the doctrine of the
case is quoted thus:
" 'Where the parties to an agreement enter into it in
the face of their conscious present want of knowledge of
facts ... ther·e is not such mistake of fact as to constitute
ground for reformation of the agreement ... To constitute a mistake which will. be relieved against, the mutual
ignorance of facts must be unconscious.' As is further
pointed out in this case, the parties who thus proceed in
spite of their conscious ignorance demonstrate that they
have concluded that the existence or nonexistence of these
particular facts is cf no consequence to them and would
22* not influence their action or *induce them to refrain from
entering
,,
.into the contract, whatever they may turn out to
b e.
4.

Motion for final judgment.

Petiti9ner moves the court to set aside the judgment complained of, and to render final judgment in its favor for the
amount sued for, in accordance with the provisions of Section
6365 of. Virginia Code. This motion was not made in the
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trial court, but that does not preclude the motion now. Morris
~ Co. vs. Alvis, 130 Va. 434, 446. With the alleged excuse
for nonperformance denied, there is nothing in the record to
refute or reduce the claim sued for, namely, $18,878.07, with
interest thereon from May 1, 1942, until paid, less a credit of
$5,520.00 as of February .I, 1943, and costs in both .courts.
The item of $5520.00 is the net amount realized for the discarded gas boilers. The Authority and Mr. McCrary, its Manager, himself an experienced contractor and builder, did everything possible to minimize the cost of the change-·over, which
is all the damages sued for, although more could have been
claimed and more has been proven. (Tr. 74-86; 100-rn9;
267-271).
"The general purpose of the law, in fixing the amount of
the damages for the non-performance of a contract, is to give
such compensation as will put the plaintiff in the same position
in which he would have been had the defendant kept his contract." Barr vs. MacGloth.ft'n, 176 Va. 474, 484. Alleghany
I. Co. vs. Teaford, 96 Va. 372, 378.
This being an $800,000.00 proje.ct full of tenants, many of
whom were women and children whose health was endangered
for la.ck of heat, it was the duty of the Authority not only to
move promptly to protect them, but also to minimize the damages which might otherwise accrue against the Utility. Without gas for heating the gas boilers were useless, and special
2 3 * circumstances *existing, it was the duty of the Authority
to set them aside and replace them with .coal boilers, and
set up its damages accordingly.· So. Tires Sales vs. Dudley ~
Co., 138 Va. 582, 587-589. Ney vs. Wrenn, 117 Va. 85, last
paragraph instruction 6, page 88, approved page 98. The supplemental contract c!ontemplated that this action would be
taken.
CONCLUSION
A copy of this petition was delivered to S. Bruce Jones,
Esq., Bristol, Virginia, one of the attorneys of record for the
Utility, on February 23, 1944. Original petition, transcript
of record and original exhibits will be mailed to the Clerk of
this Court at Richmond.
An oral presentation of this petition will be r·equested..
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If a writ of error is granted this petition will be adopted as
the opening brief.
For the foregoing, and other reasons to be assigned at bar,
petitioner prays that a writ of error be awarded, and that upon
final hearing the order .complained of be reversed and final
judgment entered in its fayor, or failing therein that the order
be reversed and the case remanded for a new trial.
HOUSING AUTHORITY OF THE
CITY OF BRISTOL,
By Counsel.
DONALD T. STANT,
FLOYD H. ROBERTS,
. Attorneys for Petitioner.

We, Donald T. Stant and Floyd H. Roberts, attorneys
practicing in the Supreme Court of Appeals of Virginia, do
certify that in our opinion the final order of the Corporation
24 *

Court for the City of Bristol, Virginia, in the foregoing suit
*should be reviewed by said court.

Given under our hands this the 23rd day of February,
1944.
FLOYD H. ROBERTS
DONALD T. STANT
Received February 25, 1944
M. B. WATTS,
Clerk.
March 14, 1944.
Bond $500.

Writ of error awarded by the court.

M. B. W.
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RECORD
Virginia:

In the Corporation Court of the City of Bristol.
Housing Authority of The City of Bristol
vs.
Notice Of Motion For Judgment
East Tennessee Light~ Power Company

Plaintiff
Defendant

Virginia:
Pleas before the Honorable Joseph L. Cantwell, Jr., Judge
of the Corporation Court for the City of Bristol:
Be it remembered that heretofore, to-wit: On the 15th
day of January, 1943, Housing Authority of the City of Bristol
filed a notice of motion for judgment in the Clerk's Office of
said court against East Tennessee. Light ~ Power Company,
which, with the other pleadings and orders therein, is in the
words and figures following, to-wit:
NOTICE OF MOTION FOR JUDGMENT
Filed January 15, 1943.
To East Tennessee Light~ Power Company, a Virginia corporation hereinafter referred to as the Utility:
. You are hereby notified that on the 1st day of February,
,1943, at 10:00 o'clock A. M., or as soon thereafter as it may
be heard, Housing Authority of the City of Bristol, a public
body organized under and by virtue of the Housing Authorities
Law of the State of Virginia, hereinafter referred to as the
Authority, will move the CorpoI'ation Court for the City of
Bristol for a judgment against you for the sum of $18,878.07.
with interest from May 1, 1942, until paid, subject to a credit
of $5,520.00 as of February 1, 1943, and costs, which is justly
due from you to the Authority under and by virtue of two certain contracts in writing, bearing date September 5, 1940,
which you made with the Authority and which con-
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tracts you have broken, failed and refused to keep
and comply with on your part, and which contracts
are filed herewith as a part hereof, Exhibits No. 1 and No. 2.
respectively. Contract No. 1 relates to William L. Rice Terrace, Project Va. 2- 1, and No. 2 relates to Johnson Court,
Project Va. 2-2. Otherwise the terms and provisions of said
contracts are identical. Clause I thereof as to "supply of
Electrical Energy and Gas" without any qualification provides
"The Utility shall, from the date of initial delivery to the expiration of this contract, supply all cf the electrical requirements of the Authority and the Authority tenants for project
lighting and power requirements and supply all of the gas requirements of the Authority and Authority's tenants for refrigeration, cooking and heating. Under Clause 4 of said contracts it is provided that they '' shall continue in effect for five
(5) years" and thereafter they "shall continue from year to
year after the term provided above unless either party shall give
the other 120 days notice in writing, prior to any anniversary
of the date of the -termination of the contract, of the intention
to terminate the contract". Relying upon said contracts and the
various provisions thereof the Authority at great expense and
cost purchased and installed gas heating boilers and units in
each of its twenty-five large buildings embraced in said projects
in Bristol, Virginia, which buildings were full of
page 3 ~ tenants at the time of the default and breach alleged
herein, and are still full of tenants whose health was
endangered by the default of the Utility, and the Authority was
under the duty and obligation to furnish said tenants all necessary heat -and to keep said buildings warm and comfortable.
The Authority alleges that d.uring the winter of 1941 -42, the
Utility, in violation of sai~ contracts and of its duty and obligations thereunder, failed, declined and refu~ed to furnish natural gas for the purpose of heating said buildings to the great
damage of the Authority. By reason of said breach and default
and the failure of the Utility to furnish plaintiff such gas for
heating purposes in compliance with said contracts, the
Authority was forced and compelled by reason of its duty to its
tenants to _change over from gas heating units and equipment
to coal heating units and equipment,· and this change-over as a
direct result of the breach of said contracts has cost and damaged the Authority the principal sum sued for, which is made
up of the following items:
2
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Contract price for 25 heating boilers, bunkers, etc. $ I 7,42 r.50
I coal bunker built by Local Authority (as sample)
79.54
886.oo
Contract prices for coal doors, drives, etc.
Fees-Consulting engineers
22 I. 77
- Telegrams for quotations, etc.
1o.35
Telephone .calls for quotations, etc.
32.30
Electric heaters ~ repairs for furnishing auxiliary heat
26.6 i
Excess electric bills-January, February and March,
approx.
200.00
Total
The Authority realized from the sale of the discardpage 4 r ed twenty-five gas heating units the net amount of
$55 20.00, and has applied same as a credit on the
total damag~s as set out above.
The Authority has fully and faithfully complied with said
contracts.
Wherefore, there now remains due from you to the undersigned, under and by virtue of said contracts, and because of
your breach the,reof, the said sum of $18,878.07, with interest thereon from May 1, 1942, until paid, less·a credit of $5,520.00 as of February I, 1943, and the same still remaining
unpaid, though payment thereof has heretofore been demanded
of you, judgment therefor will be asked accordingly.
Given under our hand this January 14, 1943.
HOUSING AUTHORITY OF THE
CITY OF BRISTOL,
By Counsel.
DONALD T. STANT,
FLOYD H. ROBERTS,
Counsel for Plaintiff.
ORDER REQUIRING FILING OF GROUNDS OF
DEFENSE, entered February 1, 1943.
This day came the parties by their attorneys and the defendant by the attorneys interposed the plea of not guilty to
which plaintiff replied generally and issue was joined. Thereupon, plaintiff, by attorneys moved that defendant be required
to file a statement of its grounds of defense, and it is so ordered,
the same to be filed within fifteen days from this date.
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STATEMENT OF DEFENDANT'S
GROUNDS OF DEFENSE, filed
February 19, 1943.

Defendant will rely on the following as its grounds of defense:
1.
It does not owe plaintiff the amount sued for nor any
amount whatsoever.

2.
Defendant has not breached the conracts of September 5, 1940, filed as exhibits to the notice of motion, in any
particular whatsoever, nor has it failed in any wise in any duty
due thereunder to the plaintiff.

3. The natural gas contracted to be supplied plaintiff
under said contracts was furnished it by the Industrial Gas
Corporation, which Industrial Gas Corporation obtained same
from wells on the land of the Bristol Natural Gas Corporation
lo.cated in Washington County, Virginia, all of which facts
were well known to plaintiff at the time said contracts of September 5, 1940, were made, and any shortage in the amount
of natural gas supplied was due not to any breach or default
on the part of defendant, but to a failure in the amount of gas
~upplied from said wells due to natural causes and which could
not be prevented.
4. Under the terms of said contracts defendant would not
be responsible for any shortage of natural gas supplied due to
natural causes.

5. The change-over from the use of heating with n~tural
gas to another form of heating on the part of plaintiff was voluntary and not due to any requirement of defendant
page 6 ~ or any negligence on its part.
6. The measure of damages set forth in the notice of
motion is not the correct measure of damages under the law
and under the facts in the case.....
7. It was an express and an implied condition of the
contract that in the event of the failure of the supply of natural gas the performance under die contract was not expected
and would be excused.
8. The defendant will rely upon any other defense provable under its plea of general issue.
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EAST TENNESSEE LIGHT~
POWER COMPANY,
By Counsel.

H. G. LAVINDER,
JONES f!1 WOODWARD,
p. d.
MOTION FOR FURTHER AND SUUFFICIENT
GROUNDS OF DEFENSE, filed February 28, 1943.
Plaintiff moves the court to disregard and to strike out the
grounds of defense heretofore filed, and to require the defendant
to file a further and sufficient statement of its grounds of defense herein. and for grounds of such motion the plaintiff
shows:
(a) Grounds of defense numbers
more than the plea of the general issue.

1, 2,

5, 6 and 8 are no

(b) Grounds of defense Numbers 3, 4 and 7, whether
read together or separately, do not in law constitute any defense herein. The contracts sued on are clear, compage 7 ~ plete express and unambiguous and cannot under the
·
law be added to, contradicted, explained, or the
legal effect thereof in anywise varied by parol testimony as proposed by defendant under said alleged grounds of defense.
(c) To allow the alleged grounds of defense, Numbers
3, 4 and 7 to be put before the jury, or evidence to be introduced thereunder, containing as they do improper allegations
would prejudice the plaintiff as to the ·full measure of damages ·which it is entitled to recover, and said alleged grounds
should be stricken out and disallowed, and particulars of defense required which in law constitute a defense to the action.
FLOYD H. ROBERTS,
DONALD T. STANT,
p. q.

ORDER, entered August 9, 1943.
This cause which was· heretofore submitted in term upon
the motion of plaintiff to strike the grounds of defense· and was
argued by counsel and taken under consider~tion by the court,
again came on this day to be heard in vacation, the parties
appearing by counsel.
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The court now having maturely considered said motion,
is of opinion to and doth hereby sustain the motion to strike
Paragraphs 4 and 7 of the grounds of defense, and doth overrule
the motion to strike the remaining grounds of defense. The
reasons for the foregoing actions of the court are set out in
writing and hereby made a part of the record.
To the action of the court in sustaining the motion

page 8

r to strike paragraphs 4 and 7, the defendant by counsel duly excepts.

To the action of the court in over-ruling the motion to
strike the remaining grounds of defense, the plaintiff by counsel duly excepts.
Upon the motion of plaintiff to require the defendant to
make a more particular statement of its grounds of defense as
set forth in paragraph 3 of said grounds, it is ordered that defendant by August I 5, 1943, file a more particular statement
o.f its grounds of defens~ insofar as it relies upon the status of
the natural gas supply referred to by it; that is, a clear statement of its contention as to the condition of the supply of
natural gas referred to at all times when defendant contends
that t~e condition of such supply is material.
page 9

r

MEMORANDUM BY COURT ON
PLEADINGS AND MOTIONS. filed
August 9, r 943

The. court is of opinion that defendant is not excused by
the express terms of the contract between it and the plaintiff
from delivering plaintiff's requirements of natural gas by reason
of any depletion of the source of supply. This is the opinion of
the .court upon the construction of that clause in the contracts
in question designated therein as "Impossibility of Performance."
The contract exempts either party from liability "by
reason of failure cf the Utility to deliver the Authority to receive electricity or gas as the result of fire, strike, riot, explosion, flood, accident, breakdown, acts of God, or the public enemy." The clause just quoted is followed by the words
"or other a.ct beyond the c0ntrol of the party affected." It is
contended by defendant that these last quoted words relieve it
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from liability for failure to deliver gas which failure results
from failure of the amount of gas supplied by certain wells.
The ejusdem generis rule is applicable to the consideration
of the language here in question. Standard Ice Co. vs. Lynchburg Ice, 129 Va. 521, 532; Wash. ~.O. D. Ry. vs. Westinghouse Co., 120 Va. 620, 626. This conclusion upon the construction of the language in the present contract is fortifyied
by the act that the phrase relief upon, uses the word "act"
which has a more narrow meaning than the word
page

l O

r

"cause"

usually

employed in

such exemption

clauses, and by the further fact that the· paragraph
proceeds further to provide for promptness and diligence in removing and o~er:coming the "cause or causes of said interrup- ·
tion" and provides against refusal to deliver after the cause of
interruption has been removed. This language clearly demonstrates that the parties, when they included the exemption -provision above quoted, were dealing only with temporary causes.
AccordingIy, it is the opinion of the court to sustain the
motion of the plaintiff to strike paragraphs 4 and 7 of the
grounds of defense.
The court is further of opinion that it would be acting
prematurely, and an ill-advised manner should it u11dertake
at ·this stage of the case to finally dispose of all of the issues.
except the question of damages, by sustaining the motion to
strike the grounds of defense, without further development of
the case upon evidence. It is the desire of the plaintiffs to have
the .court consider that the grounds of defense, together with the
motion to strike the same, place all of the issues in the case, with
the exception o.f damages, before the court as pure question of
law; and that a final adjudication of the merits may be had
upon its said motion. Plaintiffs view is that the sole question
(outside of damages) is whether impossibility of performance.
resulting from shortage or exhaustion of natural gas in the
.field supplying defendant, constitutes, in law, a
page

l l

r

defense to an _action for breach of a contract to

furnish natural gas to plaintiff. Assuming that the
grounds of defense did narrow the issue to this single question,
still that issue, in the opinion of the court, would present a
mixed question of law and fact, which could not be passed upon
at this time, However, the grounds of defense are not so framed
as to the present such a single issue. As one outstanding
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example of the contrary, the defendant, as one of its grounds
of defense, says that it has not breached the contract nor failed
in anywise in its duty thereunder. This presents an issue as to
whether defendant has performed its contract. Certainly that
is not a question of law which the court can decide without a
trial upon the merits.
Accordingly the motion to strike the remaining grounds.of
defense should be denied.
. _Let an order be entered in accordance with the foregoing
op1mon.
JOSEPH L. CANTWELL, JR.,
Judge.
AMENDED STATEMENT OF· DEFENDANT'S
GROUNDS OF DEFENSE NO. 3, filed August 14, 1943.
Defendant begs to amend grounds of defense No. 1 so as
to read as follows:
3. (a) The natural gas contracted to be.supplied plaintiff under said contract was furnished by the Industrial Gas
Corporation, which Industrial Gas Corporation
page I 2 t obtained same from wells on the lands of the Bristol Natural Gas Corporation located in Washington County, Virginia, all of which facts were well known to
plaintiff at the time said contracts of September 5, 1 940, were
made, and any shortage in the amount of natural gas supplied
was due not to any breach or default on the part of defendant,
but to failure in the amount of gas supplied from said wells due
to natural causes and could not be prevented. Then• ~as an
actual failure or shortage in the amount of gas supplied from
·said wells due to natural causes and which could not be prevented and by reason of such failure it was impossible for the
defendant to supply all of its customers the usual requirements
of each.

(b) There was a failure in the amount of natural gas
supplied which failure was due to an act of God or to other
causes for which the defendant was excused by the express terms
of the contract.
EAST TENNESSEE LIGHT f1
POWER COMPANY,
By Counsel.
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H. G. LAVINDER.

JONES

~

WOODWARD,
p. d.

SECOND MOTION FOR FURTHER AND SUUFFICIENT
GROUNDS OF DEFENSE. filed August 23, 1943.
Plaintiff moves the court to disregard and to strike out
the "Amended statement of defendant's grounds of defense No.
3'', heretofore filed in response to order entered
page 13 ~ August 3, 1943, and to require the defendant to
file a further and sufficient grounds of defense, including the natural causes upon which it will rely as grounds
for not complying with the contract sued on, if any it has.
upon the following grounds:
The amendment, whether read and considered as a whole
_ or its subsections (a) and (b) separately, does not state a legal
or valid excuse for the failure to furnish natural gas under the
contracts sued on, and adds nothing to grounds 4 and 7, which
the court has ordered stricken out.
·
It is no excuse or defense to this suit that it was impossible,
because of shortage of gas due to natural causes, for defendant
to "supply all of its .customers the usual requirements of each".
Plaintiff is concerned with its own contract, and any contracts
defendant may have had with others, or inability to supply
their requirements, is no defense to this action for breach of
plain tiff's con tract.
Sub-section (a) does not even state that it was impossible,
by reason of shortage of supply, to comply with plaintiff's
contracts.
Nothing which constitutes an.act of God (grounds 3, subsection b) is set out in the grounds of defense. Failure of supply is not an act of God. Besides the court has already held
that the "Impossibility of Performance" clause of the cohtracts,
in which acts of God are mentioned as ex.cuse for performance,
relate solely, to temporary causes.

In view of the language of the amendment to subpage 14 ~ section (a), and the addition of sub-section (b),
coupled with the wording of the second ground of
defense, the latter should state wherein it has not breached its
[

Housing Auth. of Bristol v. E. Tenn. Light~ Power Co.
contract with plaintiff, since there is a conflict between No.
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To allow evidence to be introduced by plaintiff under th~
amended grounds of defense, would be confusing, misleading
and prejudicial to defendant, since nothing is stated therein
which in law constitutes a defense to the action.
FLOYD H. ROBERTS,
DONALD T. STANRT,
p. q.
MOTION TO STRIKE OUT A PART OF NOTICE
OF MOTION, filed August 2 7, 194 3.
Now comes the defendant by counsel and moves the Court
to strike out the following words and figures in the plaintiffs
Notice of Motion, to-wit:
·

of

"By reason of said breach and default and the failure
the Utility to furnish plaintiff such gas for heating purposes
in compliance with said contracts, the Authority was forced and
compelled by reason of its duty to its tenants to change over
from gas heating units and equipment to coal heating units and
equipment, and this change-over as a direct result of the breach
of said contracts has .cost and damaged the authority the principal sum sued for, which is made up of the following items:
Contract price for 25 heating boilers,
5 ~bunders, etc.
$ I 7,42 I. 5 o
1 coal burner built by Local Authority
(as sample)
79.54
Contract price for coal doors, drives, etc.
886.oo
Fees-Consulting engineers
221.77
Telegrams for quotations, etc.
10.35
Telephone tolls, quotations, etc.
32.30
Electric heaters f1 repairs for furnishings auxiliary
heat
26.61
Excess electric bills-January, February, March,
approx.
200.00
page

I

TOTAL

$18,878.07

for the reason that the allegations above quoted are immaterial
and have no relation to the quantum of damages. At most the
quoted allegations are a mere statement of the purchase price

32

Supreme Court of Appeals of Virginia

and cost of installation of another· and different type of heating pla.nt, the cost of which can have no relation to the damage
suffered by the plaintiff.
EAST TENNESSEE LIGHT ~
POWER CO.,
By Counsel.
H. G .. LAVINDER,
JONES~ WOODWARQ,
p. d.

MOTION FOR BILL OF PARTICULARS, filed
August 27, 1943
Now comes the defendant by counsel and moves the Court
to require the plaintiff to file a bill of particulars, setting forth
the fdllowing particu'lars of i!S olaim n.ot set forth 'in its
motion of motion:
1.
The date on which the plaintif alleges the defendant
breached its contract or contracts with the plaintiff.
2.
The specific provisions of the contract which plaintiff
alleges were broken by the defendant and the manner in which
they were broken, and whether such alleged breach occurred
before, after, or at the time the plaintiff removed
page 16 ~ the gas-fired equipment.

3. A correct measure of damages, and in particular the
original cost of the gas-fired equipment which was removed~
and its value at the time of removal. ·
EAST TENNESSEE LIGHT ~
POWER CO.,
By Counse1.
H. G. LAVINDER.
JONES ~WOODWARD.
p. d.

DEFENDANT'S SPECIAL PLEA. filed August 27, 1943
Now comes the defendant, East Tennessee Light and
Power Company, and for special plea says:
Prior to the removal by the plaintiff of the gas heating
equipment, the plaintiff knew, and was fully informed, that
by reaso!! of the failure of the supply of natural gas, this defendant could not supply all of its customers the usual require-
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ments of each. Plaintiff in this action was then entitled to file
its petition under Section 4072-.A of the Virginia Code before
the State Corporation Commission of this State, praying that
the Commission require the defendant to furnish the plaintiff
herein with such power, heat, light, or water to prevent serious
injury or loss to its business, and if it were entitled to priority
by reason of the contract, or for any other reasons, it had the
right to establish such priority in the proceedings before the
State Corporati~n Commission.
The defendant says that the right to file the petition
page 17 ~ under Section 4072-A for the purpose of establishing a preference in the supplying of gas, was a
right granted solely to the plaintiff in this action, and that the
said procedure was the exclusive remedy of the plaintiff; that
having failed to exercise its rights, privileges, and duties, the
plaintiff waives the right to proceed otherwise.
Defendant further says that the plaintiff, by voluntarily
removing the gas-fired equipment and by discontinuing the service before there had been any breach of the contract by the defend_ant, without proceeding under Section 4072-A of the Code,
released th.e defendant from any duty to furnish natural gas to
the plaintiff and can.celled the contract between the plaintiff
and defendant.
Wherefore, defendant prays judgment whether it shall be
compelled to further answer the complaint of the plaintiff.
EAST TENNESSEE LIGHT
POWER COMPANY

~

H. G. LAVINDER,
JONES~ WOODWARD,
p. d.

PLAINTIFF'S MOTION TO REJECT OR STRIKE
SPECIAL PLEA, filed August 31, 1943.
Plaintiff moves the Court to reject, or if treated as filed,
to strike out the Special Plea of defendant as insufficient in law.
For grounds of its motion, plaintiff shows:
1. Sec. 4072A of Michie' s Code of Virginia has no application to this case.
·
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page

I

8

r 2.

Even if it were applicable the remedy afforded
is not exclusive.

3. The remedy of an action at law for damages for breach
of contract is expressly recognized and preserved by Section
4073 of the Virginia Code.

4. Plaintiff under the law is a political subdivision, a
quasi municipal corporation (Mumpower vs. Housing Authority, 176 Va. at p. 445), with "public and corporate powers"
expressly authorized to contract and arrange for, as it did.
"with any person or agenncy public or private" for just such
"services" or "facilities", as were contracted for by the contracts sued on, "in connection with a housing project or the occupants thereof." Michie's Code, Sections 3 14_s"(4), 3 145 (8).
See also Virginia Code, Section 4066. (last sentence of next
to last paragraph).
FLOYD H. ROBERTS,
DONALD T. STANT,
p. q.

ORDER, entered September

2,

1943.

This day came the parties, by counsel, by agreement, in vacation, and the plaintiff moved the court (as set forth in its
amended motion for further and sufficient grounds of defense
filed August 2 3, r 94 3,) to strike the amended statement of the
defendant's grounds of defense, filed August 14, 1943, and for
a further and sufficient statement of the grounds of defense,
in.eluding the natural causes upon which defendant
page 19 ~ will rely as grounds for nqt complying with the
contract sued on.
Whereupon, the court doth over-rule the motion to strike
grounds 3a of the amended grounds of defense, to which ac. tion. the plaintiff by counsel duly excepts.
The· court doth sustain the motion to strike paragraph 3 b
of the amended grounds of defense, to which action defendant
by counsel excepts.
It is further ordered, that defendant file a statement of the
natural .causes upon w}?iic~ it will rely as grounds for not complying with the contract sued on, as further grounds of defense.
Thereupon, plaintiff as set forth in its written motion.
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filed August 3 1, 1943, moved the court to strike the special
plea o.f defendant, filed August 27, I 94 3, which motion is accordingly sustained and to which action defendant by counsel
duly excepts.
In response to the motion of d~fendant to strike out a part
of the notice of motion which is in writing, and filed August
27, 1943, -plaintiff asked leave to amend its notice by inserting on page 2 in the eighth line from the bottom following the
word "comfortable", the following: "The Authority constructed said building by letting them to con tract to one general
contractor as a result of competitive bids and the cost of the
gas heating units was embraced in the lump sum price paid for
the erection of said buildings complete and ready
page 20 r for o.ccupancy and the Authority is not advised as
to the specific cost of the gas heating units and the
installation thereof," which amendment is accordingly allowed.
The court is further of opinion to and accordingly doth
overrule the written motion of defendant filed August 2 7,
1943, to strike out a part of the notice of motion to which action of the court, defendant by .counsel duly excepted.
Responding to the written motion filed by defendants,
August 2 7, 194 3. for a bill of particulars, it is ordered, that
plaintiff file a bill of particulars setting forth the date or dates
of the commencement of any period or periods of the shortage
of gas supplied by the defendant, and the date of the discontinuance of the use of natural gas by plaintiff for heating purposes. To said action of the court plaintiff by counsel duly
excepts.
The _court is further of opinion. to and doth overrule the
motion of defendant for further bill of particulars as set forth
in paragraphs 2 and 3 of said motion, to which action defendant by counsel duly excepts.
page

2·1

r ADDITIONAL

GROUNDS OF DEFENSE

filed September 6,

I

943

Now comes the defendant by Counsel, and in. addition to
the grounds of defense heretofore filed by it, says that it will
rely upon the following as a defense aagainst the action of the
plaintiff:
I

36

Supreme· Court of Appeals of Virginia

Defendant is a public utility or public service corporation
organized under the laws of the State of Virginia and was at the
time of the execution of the .contract and is now, engaged in
the sale and distribution of natural gas in the-City of Bristot
Virginia, under franchise from said city. It is true that the defendant executed the contract, a copy of which is filed with the
notice of motion. At the time of the execution of this contract
the defendant was engaged in distributing natural gas to approximately two thou·sand .customers under express contracts,
or by contracts imposed by law, and which it was the duty of
defendant to perform over the period provided in the contract
with the plaintiff. all of which facts were known to the plaintiff; and that the defendant's source of supply was the natural
gas wells which had been opened in the vicinity of Bristol, and
with which the plaintiff was familiar, and the contract was
made by both parties with the knowledge on the part of both
parties that these wells .constituted the only source of supply
for natural gas that was available for the performance of this
contract and of all the other contracts with the
page 22 r other gas users in the City of Bristol. Defendant
further says that the source of supply dimini~hed
or decreased from natural causes, and without any fault of the
defendant, and without human intervention of any kind, but
that defendant is not informed as to the nature of such natural
causes.
As a result of the decreased or diminished supply of natural gas, it became evident to plaintiff and defendant that the
natural gas available would be insufficient to supply all the
consumers of natural gas. who drew their supply from the system. The quantity of gas that each and aU of them had been
previously using could not be supplied. These facts were
brought to the attention of all consumers by statements over
the radio, by advertisements in newspapers having a general
circulation in Bristol, and were a matter of repeated discussion and correspondence between the plaintiff and the defendant, all of which was done with a view of persuading, but not
requiring, those whose requirements were less urgent and imperative to relinquish a part of their demands, so that others,
whose demands were more imperative, and particularly users
of gas for cooking purposes, could be supplied from the limited supply available. All users of gas, including the plaintiff,.
had the opportunity and privilege of establishing their right
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to priority, but none of them did ~o. Likewise, all of them had
an opportunity and privilege cf attending to draw their usual
requirements from the syste.m, with the knowledge that the
limited amount available would result in a shortage
page 2 3 r for all users, or in the alternative, to cooperate with
other users by discontinuing their less urgent requirements.
The customers, and in particular the plaintiff, voluntarily
reduced their requirements in view of the limited supply avail~
able and of the consequences that would follow from demands
exceeding the supply. Su.ch reduction in requirements was not
the result of any breach of contract by the defendant, but was
voluntary and in cooperation with the defendant and other
users of gas drawing their supply from the system.
Defendant, as a public utility, was not permitted, under
the law, to discriminate between customers, but had to serve
all equally and impa.rtially, but due to natural causes the source
of supply diminished so that it was impossible to perform its
contracts and obligations as a public utility to all its customers,
and that the contract of this plaintiff could not be performed
without shutting off the supply of numerous other customers,
and discriminating against them in violation of the law.
. EAST TENNESSEE LIGHT t!1
POWER COMPANY
JONES t!1 WOODWARD,
H. G. LAVINDER,
p. d.
page 24

r MOTION TO STRIKE OUT ALLEGED
ADDITIONAL GROUNDS OF
DEFENSE, filed Sept. 8, 1943.

Plaintiff moves to strike said alleged grounds for the following reasons:
1.
The statement does not comply with the order of the
court. It fails to state any natural ·causes which constitute any
defense to the contracts sued on.

2.
The allegations of the alleged additional grounds do
not in law amount to any defense.
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All matters of alleged priority and discrimination as
to customers are immaterial and no defense herein.
3.

-4. Th~t plai:ntiff may have temporarily reduced its consumption of gas to accommodate defendant is no defense, nor
is any reduction any defense to the charge that defendant breached its contracts and failed and refused to furnish plaintiff's requirements of gas as contracted.

5. Plaintiff is entitled to have its contracts performed. or
recover damages for the breach thereof, regardless of the rights
of other customers and .consumers.
6. Said alleged additional grounds are calculated to mislead and confuse the jury as they are immaterial and not relevant to any issue.
FLOYD H. ROBERTS
DONALD T. STANT,
p. q.
page 25

r AFFIDAVIT

UNDER CODE SECTIONS

623 6-7, filed September 8,

I

943'·

I, Susan Goetchius, a Notary Public in and for the State
and City aforesaid, do certify that J. F. McCrary this day personally appeared before me in my City aforesaid and made oath
that he is the Executive Secretary· of plaintiff; that there are,
as he verily believes, in the custody and possession of defendant.
certain records from which the following information may be
compiled and furnished:
I.
A list of defendant's customers and consumers oi
natural gas, for all purposes, where use began on and after September 6, 1940, to September 1, 1943, including old customers
who added natural gas for heating. purposes on and after September 6, 1940.
2.
The name of each of such customers and the number
of cubic feet of gas consumed by each between first use and
September 1, 1943.

3. Names and dates of discontinuances of all customers
who have discontinued use of gas for heating purposes at defendant's instan.ce.

That all of said records cpntain material evidence for plain-
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tiff, and it desires that a summons be issued requiring defendant
to answer the foregoing interrogatories and furnish statement
containing the information from its books and records therein
stated and asked for.
page 26

~

Given under my hand this 6th day of September,
1943.

SUSAN GOETCHIUS,
Notary Public.
My ·commission expires June 3, 1947.
ORDER, entered September 8, 1943.
This day came the parties by counsel, and the defendant
filed its additional grounds of defense; whereupon, the plaintiff filed its motion to strike the alleged additional grounds of
defense, filed September 6, 1943 (which refers to the additional
grounds this day filed) .
After hearing the argument of counsel, the court is of
opinion to and doth hereby strike from said additional grounds,
the following at page 2 thereof, "All users of gas including the
plaintiff and the opportunity and privilege of establishing their
rights to priority; but none of them did so." The .court doth
overrule the motion to strike the remaining additional grounds
of defense. To the action of the court in striking the language
above set forth, defendant by counsel duly excepts. To the
action of the court in overruling the motion ro strike the remaining additional grounds, plaintiff by counsel duly excepts.
Thereupon, plaintiff filed its a~fidavit under Code Sec.
2 3 2 6 ( 7, and the defendant express! y waived the issuance and
service of summons in accordance with said affidavit, but denied the propriety of requiring it to produce all of the information therein mentioned; and the parties by counsel
page 2 7 ~ submitted to the court the question of the extent to
which defendant should be required to furnish the information set forth in said affidavit. After hearing the argument of counsel for the parties, it is ordered, that defendant
furnish the information requested in item 1 and item 2 of said
affidavit, and that it be not required to file the information
contained in item 3. The information so ordered, shall be filed
by September 23, 1943.
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ORDER IMPANELLING JURY. entered September 28, 1943.
This day came the parties by their attorneys and the defendant for plea relies upon its written grounds of defense
heretofore filed.
Thereupon, the following jury was summoned, selected
and impanelled in the manner prescribed by law, to-wit: Paul
Cowan, G. C. Henley, C. C. Sawtelle, J.M. Markwalter, A. P.
Fleenor, H. I. Goode, and Chas. C. Rader, who were sworn to
try the case and after hearing a part of the evidence, court was
adjourned until tomorrow morning at riine o'.clock, the jury
being cautioned by the court not to discuss this case with anyone nor to allow anyone to discuss it in their presence.
ORDER DURING TRIAL, entered September 29, 1943.
This day came again the parties by their attorneys and the
jury appeared pursuant to its adjournment on yesterday, and
after fully hearing the evidence, receiving instrucpage 28 r tions from the cou.rt and hearing a part of the argument of counsel, court was adjourned until tomorrow morning at 9 o'clock A. M., the jury being cautioned
by the court not to discuss this case with anyone nor' to allow
anyone to discuss it in their presence.
ORDER SHOWING VERDICT, entered September 30, 1943.
This day came again the parties by their attorneys and the
jury appearedjjursuant to its adjournment on yesterday and
after fully hearing the argument of counsel, retired to their
room to consider of a verdict, and after sometime returned into
court having found the following verdict to-wit:
''We the jury, find for the defendant.
H. I. GOODE,
Foreman'~
Thereupon, plaintiff by counsel moved the court to set
aside the verdict of the jury, the grounds to Be assigned and the
motion argued at a later day.
GROUNDS OF MOTION TO SET ASIDE VERDICT,
filed October

I I, I 94 3.

Plaintiff, having heretofore moved the Court to set aside
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the verdict of the jury and to award a riew trial, assigns the
following grounds of said motion:
1.
The verdict i~ contrary to law and without sufficient
evidence to support it.

~ 2.

The alleged excuse for non-performance is insufficient in law. The evidence shows that defendant, through its officers and agents, voluntarily entered into
the contracts sued on in the face of their conscious present want
-;,f knowledge of facts necessarily speculative and uncertain.
page

29

3. The uncontradicted evidence and contracts in evidence
show that defendant as.$umed the risk of gas failure, if any was
shown.

4. The jury ignored or disregarded the instruction requirements of burden of proof on the defendant, and the part
of instruction "E" dealing with burden of proof is too favorable to defendant.

5. The Court erred in failing to rule as a matter of law.
that defendant had no legal defense to the action.
6. The Court erred by in effect submitting the contracts
to the jury for their reformation and revision. and allowed the
defendant to add another term to the contracts through the instrumentality of the jury.
7. The Cou'r erred in giving instructions offered by defendant and in refusing instructions offered by plaintiff.
8. The Court erred in giving instructions of its own
motion.
9. The Court erred in admitting evidence, duly obje.cted
to, introduced by defendant, and in refusing to allow the introduction of evidence offered by plaintiff.
page 30

~

FINAL ORDER, entered December

2,

1943.

This day came again the parties, by their attorneys, and the
court now having maturely considered the· motion of the plaintiff to set aside the verdict herein doth overrule the same, for
reasons set forth in writing, and hereby made a part of the record .. Plaintiff, by counsel, duly excepts to the said action of
the court.
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Whereupon, it is adjudged .that the plaintiff, Housing
Authority of the City o.f Bristol, take nothing by its notice of
motion herein, according to the verdict of the jury, and that defendant, East Tennessee Light f1 Power Company, have and
recover of the plaintiff its costs in this behalf expended. Plaintiff, by counsel duly excepts.
Plaintiff having signified its intention to apply to the
Supreme Court o.f Appeals for a writ of error herein, execution
of said judgment is suspended for a period o.f ninety days.
page 3 1

r OPINION

ON MOTION TO SET
ASIDE VERDICT, filed
Dec.

2,

1943.

The court freely admits great perplexity in dealing with
this case. The field of legal thought covering the situation is
quite confused and unsettled. Also it looks extremely harsh for
either party to be required to bear the loss. Nevertheless one or
·the other inevitably must. Therefore it is difficult to perceive
what is substantial right and justice in the case. To delve into
the lc!_w of impossibility of performance is like undertaking to
thread ones way through the Labyrinth. The principles applicable to some phases of impossibility of performance are not
fully crystallized. Some courts refuse pointedly to even get
near those phases which are in something of a formative stage.
The opinion of others make confusing reading. Text writers
and legal commentaries have struggled desperately with ,the
problems, undertaking to evolve comprehensive, workable
statements of principle. In studying the case, the .court has had
the benefit of three articles in "Readings on Contracts", page
961, by F. C. Woodward, page 970, by Arthur L. Corbin, page
979, by· \V. H. Page. These present a full picture of the
troubled field and the efforts already referred to at arriving at
definite principles.
Williston on Contracts (Rev. Ed.) has a very informative discussion of the general subject of "Impossibility", Sec.
193 I, et seq. In .Sec. I 93 3 of this work, the situation is well summarized. The author there
page 3 2
breaks the subject into five classifi.cations, the first
three of which are well recognized. These three are: impossibility due to domestic law, impossibility due to the death or

r
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illness of one whose personal performance is required, and impossibility due to fortuitous destruction or change in the character of something to which the contract relates, or which by
the terms of the contract was made a necessary means of performance. The fourth is stated by that author to be on
more debatable ground, but toward which the law is tending, and to have been sometimes allowed. This fourth is:
"where imupossibility is due to the failure of some means of
performance, contemplated, but not .contracted for". To re~
state it, in such manner as to parallel the third class, it is impossibility due to fortuitous destruction or change in character of
something to which the contract relates in the minds of the
parties, but which is not by the terms of the contract made a
necessary means of performance.
It is readily seen that the real difference between the third
and fourth classes is, that in the former, the "something" or the
"necessary means of performance" wherein the fortuitous destruction or change takes place, is made a part of the transaction
by the language of the contract, while in the latter, it is just as
inescapably a part of tbe transaction in contemplation of the
parties, though not so labeled by any language in the contract.
In the discussion of impossibility as a defense to
page 3 3 ~ non-performance of contracts, American Jurisprudence, Vol. 12, p. 930-960, "Contracts", Sec.
363-384, deals with the cases placed in the fourth class by Williston, as follows:
"Sec. 3 77. Extension of the Principle as to Specific
Thing or Person. Tr..ie ·principle that nonperformance is excused where without the fault of the promisor performance becomes impossible by the cessation of the existence of a necessary
thing or person applies equally to cases where the event which
renders the contract incapable of performance is the cessation
or nonexistence of an express condition or state of things going
to the root of the contract. according to some authorities, though
there is also some authority to the contrary. The view is taken
that the parties are excused in case, before breach and without
the fault of either party, performance becomes impossible by
reason of a thing or .condition ceasing to exist, in the absence of
a warranty of continued existence, if from the nature of the
contract and the surrounding circumstances the parties must
have known that it could not be fulfilled unless, when the time
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for performance arrived, some particular thing or condition continued to exist. ,Of course, the extension of the rule to in.elude
conditions is into a. field of somewhat uncertain boundary, and
the courts are not entirely in harmony as to the proper limita··
tions of the doctrine."
Williston has much to say concerning these uncertainties~
in undertaking to formulate a proper test. Beginning with Sec.
195 2. he discusses the distinction between means of performance·
.contracted for and a means merely contemplated. The author
there states that there is probably a tendency toward enlargement of the defense by the courts, and an ultimate rule evolved
that in any ~ase where it may be fai.rly said that bath parties assumed that performance would involve the continued existence
of a certain state of affairs, impossibility due to
page 34 r change in this condition of affairs will ultimately
be held an excuse. That author quotes from the
opinion of Judge Cardoza, then a member of the New York
Court of Appeals, in the case of Canadian Industrial Alcohol
Co. vs. Dunbar Molasses Co. (January 5, 1932), 258 N. Y.
194, 179 NE 383, 80ALR1173, as follows:
''The inquiry is merely this, whether the continuan.ce of a
specific group of circumstances appears from the terms of the
contract, interpreted in the setting of the occa_sion, to have been
a tacit or implied presupposition in the minds of the contracting parties, .conditioning their belief in a continuing obligation."
Concerning the unce·rtain boundaries of extending the defense to such conditions, that author points out that the continuance of such conditions of things must be contemplated by both
parties. Where the promise is absolute, the fact that the promisor alone contemplated continuance of such condition is not
enough. He further points out that ability to anticipate is a test
of little value, because any kind of impossibility is more or less
possible of anticipation. He suggests, in evolving a helpful
principle, that it be required not only that the event might have
been anticipated, but its occurrence guarded against (not the
effect of the occurrence by a provision in the contract, but the
occurren.ce of the event itself by preventing its happening) , and
that in default of both, it may be reasonably assumed the
promiser took the risk. However, he proceeds then to discuss

Housing Auth. of Bristol v. E. Tenn. Light f!1 Power Co.

45

a situation where the promisor is powerless to prepage 3 5 ~ vent the occurrence, and point out that the superior
knowledge, is any, of the promiser concerning the
possibility of the event, should become a factor for consideration, stating that the less control the promisor has, and the less
his knowledge as .to the probability of the event occurring, the
more reason there is to assume a mutual assumption by the
parties of the continued existence of the means of performance.
Taking into consideration all of the possible factors, no
reason is perceived why the defense of impossibility, as thus extended, cannot be stated as a just and workable proposition or
law, provided it does no violence to other well established principles. The chief argument against it is that it imports a condition into a contract which is absolute in its terms. In other
words, the contract must be enforced as written, and not modified by parol evidence.
Refer back again to Williston' s third class of contracts.
Suppose A contracts to sell, and B to buy A's horse Ned, and before the deal is consummated, Ned dies through no fault of A.
A is relieved from liability. Was this not an absolute contract to sell Ned? Could not the failure to do so have been
compensated for in damages? The courts, in administering
justice, were not troubled with the problem of whether or not
to require that damages be paid for breach of a contract absolute in its terms, where performance became impospage 3 6 ~ sible. They were not concerned for a. moment
about the absolute character of the contract. The
contract does not say that A shall be exempt in the event of the
-death of the horse. Justice dictated that B should not have the
benefit of h~s contract if the horse died through no fault of the
seller. The court in evolving this principle did not erect a
straw man, that is, a· question as to whether the contract was an
absolute contra.ct to sell Ned, or whether it was a contract to
sell Ned, provided he survived the date of performance. When
thus stated, wherein is there any logical basis for distinction
between the two classes of contracts. The only difference is
that in the third class, sometimes briefly designated as "distinction of the subject matter'' the subject matter appears from
the language of the contra.ct to be specific subject matter. The
question of wbet~r the contract is an absolute undertaking is,
however, completely hurdled. Why is this? It is simply because the continued existence of the subject matter is considered
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by the courts as being taken for granted by the parties, unless
the contract, is shown to be an agreement to do the impossible
or answer for damages. Also, even in regard to the third class,
the destruction must be without the fault of the promisor.
Likewise, the contract must not be one of hazard on the part of
the promiser, otherwise he is still held liable. To summarize,
although the contract, by its terms, is classified as
page 3 7 r 'belonging to the third class, still it must not, in addition, be an absolute contract to do the impossible,
it must not be a contract of hazard, or assumption of the risk,
and it must not be made impossible of performance by the act
of the promisor. Now, in determining these three things,
whence do the courts go; they go to the evidence. Do they
quibble about whether these factors appear from the terms of
the contract? No. Law is based on reason and comm.on sense,
and the courts give a reasonable and common sense in.terpretation to the contracts of the third class. By like token, persons
entering into contracts of the fourth class should be held to be
.confined to the realm of reason and common sense. They
should not be held entitled to go beyond reason and common
sense in enforcing their rights, and if they go to that extent, thecourts should turn a deaf ear.
·
The field of class four can safely and justly be entered by
extending to this class the same three conditions just mentioned, and by also applying to the class certain factors peculiar to
it, that is, ability to anticipate, ability to prevent, or relative
knowledge by the parties concerning the prospect of continued
existence of the subject matter.

.

In considering whether a co.ntrac.t of the fourth class is an

absolute undertaking, the language actually construed might
be such as .could be construed either as an absolute undertaking,
or a specific undertaking. In other words, the
page 38 r language is sufficiently general to include either.
For that reason alone it is within the realm of constr1ct1on, without doing violence to the parole evidence rule.
As an example, take the situation under the law of sales,_ where
the description is general enough to fit more than one article.
"Parole evidence is admissible to identify the subject matter of the sale if it does not contradict the terms of the written
contract of sale. Such evidence is admissible when the descrip-
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tion is ambiguous, provided the uncertainty or ambiguity arises
not because of an indefinite description which fits no property,
but from the fact that it fits more than one article. Under
this rule, where the parties to a written contract of sale use general and ambiguous terms merely describing the property as a
class or subject, parole evidence has been held admissible to show
that the parties contemplated a particular quality or kind within
the descriptive terms." 46 Am. Jur. 322, Sales Sec. 143.

In determining whether a contract is an absolute undertaking, it is no more just to require that the promiser be required to anticipate and provide in the contract against all contingen.cies rendering performance impossible than it is to require
the promisee to anticipate them and see that the contract provides fQr performance regardless of the events.
By adopting the fourth class of impossibility the courts
are simply saying they will enforce the contracts as written, in
the light of reason.
To extend the principle of the third class to the fourth
cla~s. only two ef.sential additional inquiries are necessary:
1.
Did the parties both .contemplate the continued
page 3 9
existence of a certain subject matter or means of
performan.ce which is embraced by but does not conflict with
the language of the contract.

r

2.
Is it an absolute undertaking, that is, may the promiser
be reasonably assumed to have taken the risk of impossibility by
failing to provide against the contingency in the contract.

Both of these comprehend the language of the contract, the
setting in which the contract was made, the ability of one or
both parties to anticipate the event, the ability of the promiser
to prevent its occurrence, the relative knowledge by the parties
of the possibility of the event. Stated otherwise, all of these
are factors to be considered in answering the two inquiries.
The two inquiries will, in most instances, constitute mixed
questions of law and fact, to be determined by a jury from conflicting evidence, under the law as stated by the court.
Before applying the foregoing discussion to the instant
case, let us examine some of the· decisions of our court of last resort. It appears that the extension of the doctrine of impossi'bility has not been squarely passed upon by our court.
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The case of V. I. C. ~ C. Co. vs. Graham, I 24 Va. 692, is
relied upon by defendant. In that case, the compage 40 ~ ·plainant, lessee of ore lands upon a royalty basis,
·
brought an equity suit to cancel the lease, because
the low grade of the remaining ote did not justify mining. The
defendant demurred to the bill. The first ground of demurrer
was that the bill showed that the risk as to quantity and quality
was assumed by lessee, that this appeared from the lease itself
and that it was a definite contra.ct, under seal, for the rental of
the property for forty years, that the existence or non-existence
of ore in any quantity or of any quality was immaterial. The!
~econd ground was that plaintiff had an adequate remedy at
law. The trial court sustained the demurrer upon the second
ground. The ruling of the trial court was reversed, and the
c3use remanded for hearing. The opinion discusses at length
each ground of demurrer. In passing upon the second ground,
and pointing out certain cir.cumstances peculiar to that case, the
court further said: "If the facts alleged are true, the lessee is entitkd to relief in equity upon the ground of failure of consider .:ition and mutual mistake, and both failure of consideration
and mistake are grounds of equity jurisdiction." However, at
another point, this is stated: "While the lessee was not bound
to go into a court of equity and could have made its defense at
law, if sued by the lessor, it was under no obligation to aw:iit
the institution of su<:h action." It is true that the contract in
that case comes proper! y within. the third classification made
by Williston, for it related to ore found in a. specific tract
of land. However, it is the effort of this court
page 4 I r to point out, in this entire discussion. that the•
reasoning of the courts in recognizing the defense of
impossibility as applied to contract of the third class, ls just as
logically applicable to the extension of the defense to the fourth
.class, where no violence is done to the express te.rms of the
contract.
Here are some of the pertinent statements in the Graham
case, either from the substance of the opinion, or from quotatations therein:
"If one makes a .contract to do a thing which is in itself
possible, he will be liable for a breach of the contract. not~ithstanding it is beyond the power to perform. But where, from
the nature of the contract itself it is app~rent that the parties
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contracted on the basis of the continued existence o.f the substance to which the contract relates, a .condition is implied that
if performance becomes impossible because that rnbstance does
not exist, this will and should excuse such performance.'' (page
701).

Let it be noted that this quotation uses the words nature
of the contract, which appears to be a much more appropriate
expression than, terms of the contract, found in the quotation
from Judge Cardoza, already referred to. Also, in using the
expression, substance to which the contract relates, nothing is
said requiring the contract to relate to the substance by the
terms of the contract.
Again at page 702:
"Where by the intent of the parties, the continued existence
of a spe.cific subject matter is essential to the performance of the
contract, its destruction will operate as a discharge
page 42 ~ where neither of the parties have assumed such
risk.''
(Page 706) "The contingency provided against was the.
failure to mine and not the exhaustion of the ore which both
parties assumed to exist. It is manifest, then, that if the facts
alleged in .the bill can be proved, . and the ore does not exist,
the lessee should be relieved of its obligation to pay the royalty
provided for in the lease, because the paramount consideration
in th€ contract has failed, and performance thereof by the lessee
has become impossible."
One of the cases reiled upon by plaintiff is Lehigh etc. C9.
vs. Va. S.S. Co., 132 Va. 257. The defense of impossibility
was rejected by the trial court by refusing certain instructions.
The trial court was affirmed. However, impossibility, had it
existed, would have resulted from the act of a third person,
which is not ordinarily a defense, 1 2 Am. Jur. 941. But the
court there points out that performance was not impossible.
"The .cement· was, in existence and the cement company had
agreed to ship and the steamship company had agreed to carry
it* * *". In distinguishing the Graham case, the court said:

"In the Graham case, which involved a mining contract,
the foundation of the contract was the existence of sufficient
iron ore to justify the operations of the mines for forty years,
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and both parties assumed its existence and .contracted with reference thereto."
Standard Ice Co. vs. Lynchburg Ice Co., 129 Va. 521, is
also cited by plaintiff. This case, however. involved merely
the coonstriction of an exemption clause of a contract. The
question was whether the exemption .covered temporary failure
to manufacture ice,· due to illness among employ.
page 4 3 r ees. The opinion says:
i'Whatever the parties might have done if a situation of
this sort had been in mind when t!ie contract was written, it
seems clear that they were not thinking about such a contingency,· and thetefore simply failed to deal with it one way or
the other."
The same result would be reached under a statement of the
·principle CO'\"ering the fourth class of contracts, for no reasonable person would say that the parties contemplated the continued availability of a certain force of men. To be eligible to
the defense, defendant would have been .required to show that
the parties did, in fact, contract with reference to the continued
existence of the· promiser's working force, which is something
totally beyond the thoughts of the purchase of products from·
a manufacture.r.
The case of Goldstein vs. Old Dom. PeanutCo., 177 Va.
716, does not have any bearing upon the present case. Tnat
case does not involve impossibility, for, as pointed out by the
court,· defendant had the articles· called for by rhe contract, and
did, in fact supply them to others during the life of plaintiff's.
contract, at the same price stated in plaintiff's .contract. The
defendant did not contend that performance was impossible,.
but simply that it would be inequitable to require him to perform. That was simply a case of a contract becoming burdensome to the promisor, which is not a ground for relief.
Now to come to the specific case before us. Clearthe contracts come within the fourth classification made by Williston, for the impossibility is
due to t}:le failure of a means of performance contemplated, but
not contracted for~ They relate to natural gas, by general description, but no particular source of supply is made a necessary means of perfotmance by the ter~ of the contrac~s.
Natural gas is not a commodity generally available in the mar-

page 44
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ket. certainly not at the present stage of industrial development.
In other words, the general descrip.tion of the subject matter
is such that by its very nature, any reasonable person would
know that in this locality the words, though general, referred,
in fact, to a specific supply. Not only that, the evidence in this
.case shows beyond a shadow of a doubt that both parties did, in
fact, contemplate the continued existence of a nearby gas deposit
as the means of performance, that deposit being the only one
known to this section of the country! Evidence of this fact
does not vary the contracts, it simply applies the language used
to the transaction.
Treating the contracts as within the fourth classification,
the court has undertaken, by instruction E, to em brace all the
factors mentioned in the foregoing discussion under the two
essential enquiries previously set forth. Thus, in the first paragraph is set forth the question of whether performance has become impossible; the second paragraph presents the
page 45
question of whether the .continued existence of the
subject matter was in fact contemplated by both
parties as the means of performance; and the third submits the
question of whether the contracts are absolute undertakings.
In determining, under the third paragraph, what the circumstances and conditions were, and the relative knowledge thereof
by the parties, the pcisib]ity of anticipating the event, and of
preventing its occurren.ce, on the part of the promiser, are
prope.r matters of enquiry. It might· be that it would be more
logical to transpose the positions of paragraphs one and two;
because impossibility due to failure of a subject matter is immaterial unless that subject matter was, first, contemplated by
both parties as the means of performance. However, the difference is one of form and not of substance. It might be, also,
that the third paragraph should have more specifically called
attention to the possibility of anticipating and preventing.
However, the instruction was not objected to upon these scores,
the position of plaintiff being that impossibility of performance
was not, under the language of these contracts, available to any
extent or in any form as a defense.

r

Plaintiff .contends that instruction E contains an improper
statement of the deg.ree of the burden of proof which should be
imposed upon defendant. The defense of impossibility is a
mere affirmative defense, in no way related to fraud, and no
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reason is perceived for requiring' a greater degree of proof than
that required in other affirmative defenses, always
page 46 r excluding fraud. Furthe,rmore, this was not one
of the objections to the instruction at the trial.
For the foregoing reasons, it is the opinion of the court to
overrule the motion to set aside the verdict.
J. L. CANTWELL, JR.,
Judge.
page 47

r Virginia:
In the Co:rporation Court for the City of Bristol

Housing Authority of
The City of Bristol,
vs.
East Tennessee Light ~
Power Company,

Plaintiff

Defendant.

Stenographic report of all the testimony, together with all
motions, objections and exceptions on the part of the respective
parties, the action of the Court in respect thereto, all the instructions, offered, amended, granted and refused and the· objections and ex.ceptions thereto, and all other incidents of the
trial in the case of Housing Authority of the City of Bristol~
Plaintiff v. East Tennessee Light ~ Power Company, Defendant, tried in the Corporation Court for the City of Bristol,
Virginia, at Bristol, on September 28th, 29th, and 30th, 1943,
before the Honorable Joseph L. Cantwell, Jr., Judge, and a
Jury.
page 48

r APPEARANCES:
Donald T. Stant, of Bristol, Virginia
Floyd H. Roberts, of B.ristol, Virginia,
Counsel for the Plaintiff.
H. G. Lavinder, of Bristol, Virginia
S. Bruce Jones, of Bristol, Virginia,
Counsel for the Defendant.

The jury was selected and sworn to try the case.
The witnesses were called and sworn.
Opening statements were made by Mr. Floyd H. Roberts

Housing Auth. of Bristol v. E. Tenn. Light~ Power Co.

53

J. F. McOrary
on behalf of the Plaintiff, and by Mr. H. G. Lavinder on behalf of the Defendant.
page 49

THEREUPON, the plaintiff, to maintain the ison its behalf, introduced the following evidence, to-wit:

r sue

J. F. McCRARY, the ·Hrst witness, having been first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Stant:

Q. 1 Mr. McCrary, what has been your connection
with the Housing Authority of the City of Bristol, Virginia,
since its organization?
· A. Executive director and housing manager.
Q. 2 In view of a statement Mr. Lavinder made, as to
which he is in error, to the effect that the Federal Government
fully paid for the project, or something of that sort, I wish you
would state how these authorities are set up and financed.
A. Well, the Federal Government agrees to put up
ninety per cent of the cost of the projects. The lo.cal autho,rity
sells ten per cent of its bonds to outside purchase.rs. Then there
is an annual contribution from the Federal Government to help
cover expenses, liquidation of the interest and bonds over a
period of years. In this case it happens to be sixty years.
Q. 3 Why is the annual contribution made, for
page 50 r what purpose?
A. To maintain low rents.
Q. 4 That is applied, I believe, toward the payment of
the principal of the bonds?
A. Yes, sir.
Q. 5 When you spoke of the Federal Government putting up 90 per centA. They purchase our bonds, 90 per cent of the bonds.
Q. 6 That is what I mean. And the public pur.chases
10 pe,r cent of the bonds?
A. That is right.
Q. 7 When those bonds are repaid, what becomes of the
property?
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A. It becomes the property of the local authority. They,.
in turn, if they feel there is a further need for low-rent housing, can continue to operate it as such, or they may sell it, tnirn
the proceeds over to the city, or th~y may d'eed it to the city for
their own use to do as they choose.
. Q. 8 At that time the local authority, as I understand
it, can only continue to own it if it .continues to furnish lowrent housing?
A.
That is right.
page 5 I

~ The Cou.rt:

Gentlemen, I think the jury ought to be told that
we are not trying the primary issue here. It makes no difference what they are, unless some question comes up later to require the Court to instruct the jury to the contrary. No matter whether it is Federal, local, or individual, you are not to
be· influenced by the condition of the parties in this case but
try the case fairly.
I understand this is in response to the opening statement.
Judge Roberts:
It left the idea that. it was set up by the Federal Government, and it is set up by local statute in response to the .Federal
statute.
Mr. Stant:
What your Honor said, of course, is right. Ma.y we finish
in view of the statement that was made, how it is set up?
The Court:
I think you are wasting your time, but in view of the
opening statements, go ahead. The jury will understand, of
course, it has nothing to do with the merits of the case.

Q. 9 If I may put it in this form, I believe ~he State
of Virginia passed what we know as an "enabling act," and
under that the City Council by ordinance set up ·your
Authority?
A. Yes, sir.
page 5 2 ~- Q. Io And either the Council or the Mayor ap-
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pointed the Commissioners from the Bristol, Virginia citizens?
A. The Mayor appointed according to the Virginia
statute.
Q. 11 There are five of them, I believe?
A. Yes, sir.
Q. 12 And under the law, are those Commissioners the
governing body of your Authority? Local Authority?
A. Yes, sir.
Q. 13 I see in these contracts a reference to Va. 2- 1, and
2-2.

A. Yes, that stands for Virginia Project No. 1, and Virginia Project No. 2.
Q. 14 How many projects had your Authority here that
were heated with gas?
· ·
A. Va. 2-1 and 2-2.
Q. I 5 White and colored?
A. \\1hite and colored.
Q. 1 6 No. 1 is Rice Terrce and No. 2 is Johnson Court?
A. That is right.
Q. I 7 How many housing units are there? I believe you
know the number.
A. 204-68 in the colored, and I 3 6 in the white.
Q. I 8 Does a housing unit mean where one fampage 53 ~ ily is housed?
A. That is right.
Q. 19 Are there different sizes?
A. 3Yz, 4Yz, and 5Yz room units.
Q. 20 How many separate· buildings?
A. Twenty-five.
·
Q. 2 1 What was the total cost of the land and buildings,
of all those complete?
A. $786,000.00.
Mr. Lavinder:
For both courts?
The Witness:
Yes. sir.
Q. 22 Including land?
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A.

Including land.
Do you have any information as to the separate
cost of those gas- fi;red boilers which were originally put in the
projects, and if not, why not?
·
A. I do not, for the reason that the contra.ct was let as a
whole, for landscaping, site improvements, buildings, in fact,
a turn-key job.
Q. 24 By competitive bidding?
A. By competitive bidding.
Q. 25 Do you remember what the lowest bidder, Nich-olson, was?
A. No, I would rather not answer that now. I
page 54 r can give you that, but I haven't got it here.

Q. 23

1

Mr. Stant:
We want to introduce in evidence the two contracts that are
filed .with the Notice of Motion for Judgment between the defendant and the local Housing Authority for the furnishing of
gas and electricity to these two projects. I will ask that they
be filed as Exhibits No. 1 ·and 2.
(Thereupon, the said documents were filed as Plaintiff's Exhibits I and 2, and are hereto attached.)

Q. 26 Those contracts are dated September 5th, 1940.
Prior to the entering into these contracts with the defendant
here, I should like to have you state whethe1r you had entered
into a verbal contract for the furnishing o.f gas with Industrial
Gas Corporation and, if so, what led up to the East Tennessee
Light~ Power Company taking that gas furnishing over. Just
state it in your own way.
A. Sometime in the early part of 39, Mr. Blair of the
Endustrial Gas Corporation was in Bristol, and I talked with
him about the possibility of the gas company furnishing us
with gas for heating our buildings. He assured me at that time
that it was possible, that they had ample gas, but we did not go
any further at that time toward .completing any cont.ract or
agreement. However, later on in the year, not very
page 5 5 ~ much later, however, a representative from the
United States Housing Authority was here, and he
and I talked the matter over again with Mr. Blair.
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Mr. Lavinder:
Who was the representative?
The Witness:
For Industrial Gas Corporation.
Mr. Lavinder:
I thought you said the Housing Authority.
The Witness:
H. A. Schauffler.
Mr. Lavinder:
United States Housing Authority.
A And at that time, Mr. Blair assured us that he could
furnish us gas, would be glad to do so, at 25 cents per thousand
cubic feet, flat rate. We then took the matter up and got the
United States Authority to agree to allow us to insall the gas
heating boilers, or specify them in our specifications for the
buildings. Then after that, Mr. Blair, I believe, told me that
the East Tennessee Light f6 Power CompanyMr. Lavinder:
I don't believe you could repeat what he said to you, Mr.
McCrary.
The Witness:
I am not attempting to repeat it.
Mr. Lavinder:
Just give the substance.

Q. 2 7 You are leading up to your contract with Mr. Ide,
aren't you?
A. Yes, sir-that East Tennessee Light ~ Power Company would like to take over that contract, or make a contract
with us I talked this matte.r over with Mr. Ide,
page 5 6 ~ and he assured me that they_ would be glad to have
it inasmuch as they were distributors of natural
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gas in Bristol, and that he had possibly talked with Mr. Blair
regarding it.
But before I would agree to do anything, I wanted to be released by Mr. Blair from my agreement with him to take gas
from the Industrial Gas Corporation. I went to Mr. Stant's
office and had him call Mr. Blair on the 'phone in New York
advising him of my conversation with Mr. Ide, and he assured
me that that ·would be entirely satisfactory with him. Then we
continued the negotiations which brought about the contract
dated September 5, 1940.
Q. 28 Mr. McCrary, just to get it in at this point: I
believe it is true that Industrial Gas Corporation had what was
called a limited franchise by which it could supply in Bristol,
Virginia, gas to industrial users, public buildings, schools, and
colleges?
A. I have understood that to be the case. However, I
do not know that to be the fact.·
Q. 29 I think there is no question about it. That is
stated in the pleadings -of the defendant.
Mr. Jones:
Your Honor, we .submit that the best evidence is that of
the ~ra1111chise itself.
Mr. Stant:
Isn't it in your pleadings?
page 57

r Mr. Jones:
I don't think so.

The Court:
Objection sustained.
Mr. Stant:
Well, it is very easy to find.
Mr. Lavinder:
It will just give us something a little more definite to talk
about.
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Mr. Stant:
If you look at your contract, it probably won't put us to
that trouble, if you look at your contract with Industrial
because that is where it is recited.

Gas.

Mr. Lavinder:
It is not in evidence yet.
Mr. Stant:
Well, I am just seeing whether you want us to go and get
an o.rdinan.ce book.
Mr. Lavinder:
Introduce it any time during the trial and file it later on,
so we have access to it.
The Court:
You might treat it as Exhibit 3 filed in evidence.
(Thereupon the above mentioned ordinance was fil~d
as Plaintiff's Exhibit 3, a certified copy of which is hereto
attached.)

Q. 30 In that connection, Mr. McCrary, I want to show
you a letter from Mr. Ide, General Manager of the defendant
power company, to you, dated April 9, 1940, and will ask you
to treat that as an exhibit and read it as you go along.
A.
page 58

(The witness read the letter.)

r

(Thereupon, the above-mentioned letter was filed
as Plaintiff's Exhibit 4 and is attached hereto.)

Q. 3 1 Now, Mr. McCrary, following that, can you tell
us something _about the history of the form of the contract or
how it got into your hands and from whom the contract was
submitted?
A. I believe that I first asked East Tennessee Light ~
Power Company-whether it was Mr. Butterworth or Mr.
Ide or Mr. Farnsworth, I am not able to say-to prepare a contract, and in the discussion I think I told. them that the United
States Housing Authority had a form that they furnished for
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the preparation of these contracts, and I believe that I secured
those from the U. S. H. A. and turned them over to the East
Tennessee Light~ Power Company fo,r the preparation of their
.contract. Instead of filling in those forms, which it would
have been rather hard to do according to our contract, they
wrote one of their own.
Mr. Lavinde.r:
Who did?
The Witness:
East Tennessee Light

~

Power. Co.

Q. 3 2 Now, when the contract they wrote of their ownr
as you ·said, got .either to you or to the U. S. Housing Authority
in Washington, do you recall whether there were ce.rtain suggestions made as to revisions by your authority?
A. Those contracts were turned over to me, and I
page 5 9 ~ in ,tum submitted them to Washington, to the U.
S. Housing Authority, for their approval, and they
in tum suggested that one or two of the points covered be
changed. One of them, I remember, was the gas contract.
Being a te.chnical question, I wan' t able to pass on that, and
afte-r Mr. Butte.rworth, I believe it was, talked to me and explained it, I then explained to Washington their ideas on it, and
I believe that they concurred in that statement.
Q. 3 3 After those things were done, do you recall
whether in August, 1 940, you returned the forms to the power
company along with those suggestions?
A. Sometime after receiving them I did, yes, but as to
the dates, I couldn't say.
Q. 3 4 Following that, will you state when the contracts
were returned to you executed by the power .company after this
discussion of suggestions cmt of Washington (handing papers
to witness) ?
Mr. Lavinder:
What letter is that, Mr. Stant:
Mr. Stant:
I just gave him that to refresh his recollection, his memorylt
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on the date. I wasn't asking about the letter, but have no objection to your seeing it. I was just trying to fix a date in his
mind.
Mr. Lavinder:
All right.
page 60

~

(Thereupon, letter dated August 27, I 940, addressed to Mr. J. F. McCreary was filed as Plaintiff's Ex.hi bit 5 and is attached hereto.)

Q. 3 5 If you have a letter there that refreshes your memory on it, just read it, the date and so forth.
A. (The witness read Plaintiff's Exhibit 5) . August
27, I 940. I think that is the date that they were sent to me.
Q. 3 6 Do you recall after that date whether or not there
was still later one slight suggestion as to the wording from Mr.
Farnsworth that was ag.reed to?
A. No, I don't.
Q. 3 7 Just look at this letter from Mr. Farnsworth,
dated September 6, I 940, carbon copy to you-I am trying to
fix a date (handing paper to witness).
Mr. Jones:
That is Septembe.r 6, I 940?
Mr. Stant:
Yes.
Mr. Jones:
That was after the contract was signed, wasn't it?
Mr. Stant:
I know it was.

It was signed as of a certain date.

Mr. Jones:
Signed as of September 5th ..
A. Yes, I remember this letter very distinctly.
Q. 38 What happened? What was it?
A. Well, we changed the contract, as I remember,
page 6 I ~ to meet the suggestion of Mr. Farnsworth as outlined in this letter.
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Q. 3 9 There was just some technical word or change.
as you recall, wasn't there?
A. Yes.
The Court:
Was that change inco.rporated in the contracts so that as
they now appear in evidence they are in final form?
The Witness:

I think the change was made to fit with that.
Mr. Stant:
Made in the contra.ct itself pursuant to that.
Mr. Lavinder:
Why, not put the letter in?
Mr. Stant:
No, I didn't think there was any particular point to it.
Mr. Lavinder:

I think it ought to go in the record since the witness looked
at it and referred to it.
(Thereupon, copy of letter dated September 6, 1940·
to M.r. Oliver C. Winston, Washington, D. C., was filed
as Plaintiff's Exhibit 6 and is attached hereto.)

Q. 40 Mr. McCrary, prior to the execution of this contract, were the different officers whose names appear in these
letters, or others of the power company, over your project? I
take it they had. been over your project, hadn't they?
A. Oh, yes, I think so, several times.
page 62 ~ Q. 41 Did they know that gas-fired boilers were
being installed?
A. Yes, I think they knew that.
Q. 42 Did you or your Authority have any occasion to
know anything about the contract provisions between the power company and Industrial Gas?
A. No, sir.
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Q. 4 3 You did know, of course, the business that thl.?
defendantA._. Let me change that, Mr. Stant. I can only answer for
myself. I knew nothing of it. As to the other members of the
Authority, I can't say.
Q. 44 Well, let's put it this way. At any of your meetings where business was considered, was there ever before your
Commissioners any of the provisions of the contract between
the power company and Industrial Gas'?
A. No, sir.
I find this reference in the Industrial Ordinance which you
say may be treated as in evidence.
Mr. Lavinder:
Yes, sir.
Mr. Stant:
I will call attention to it, Minute Book of Council, No. 12,
page 515, meeting of December 21, 1937. It shows
page 63 r the bid Mr. Blair, President of the Company, accepted.
(Resolution and Sections 1 and 2 of the Ordinance.
Plaintiff's Exhibit 3, were read by Counsel for the Plaintiff.)

Q. 45 Now, Mr. McCrary, you completed these projects, or your contractor did, about when?
A. Well, the Johnson Court or Project Va. 2-2 was
completed-it was turned over to the local authority on Ma.rch
1st, 1941. William L. Rice Project Va. 2-1 was completed
and turned over on April 18th, I 941.
Q. 46 You stated when you finished the p,ropage 64 r jects. When was the first use of natural gas under
this contract in the project?
A. On March 1st, project Johnson Court, Va. 2-2, and
on April r 8th, project William L. Rice, Va. 2-'1.
Q. 47 Those are the respective dates they were occupied
and the use of gas began? .
A. Yes, sir.
Q. 48 Have you prepared from your gas bills furnished
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by the defendant a statement which you have in your hand
headed "Record of Gas Used for Projects Va. 2-1 and Va. 2-2
for Period March 1, 1941 to March 1, 1942"?
A. I have.
Q. 49 What do the first two columns show for those
months beginning March 1st, 1941, through March 1st, 1942?
A. It shows that we used no gas in 2- 1, but we used 1,128, 5 oo feet at 2-2.
Q. 50 Just generally speaking, I meant, not the number, but what are those two, columns?
A. The first two columns represent the total gas used in
Projects 2- 1 and 2 -2 from March I st, 19 4 1 to March 1st,
1942.
Q. 51 And the totals are carried-suppose you
page 6 5 r give the totals.
The Court:
Is there any objection to the introduction of that statement
along with Mr. McCrary' s testimony?

Mr. Lavinder:
At this time, your Honor, we don't ·see the relevancy of it.
We have no special objection to the information, hut I don't
see its bearing on any issue in the case.
The Court:
If you don't have any specific objection, go ahead and treat
it as an exhibit.

Mr. Stant:
We will offer it as an exhibit.
(Thereupon, the above-mentioned statement was
filed as Plaintiff's Exhibit 7 and is attached hereto.)

Q. 52 The first column, you say, shows the total of
cubic feet of gas used in that period on 2- 1 which is the white
project?
A. Yes.
Q. 5 3 And column two, the same information for the
colored project?
A. 2-2.
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Q. 54

And the next two columns show the amounts you
paid, I believe.
A. For that gas.
page 66 ~ Q. 55 And the last column is the total amount
for both projects?
A. And the total amount paid.
Q. 56 For both projects?
A. Both projects.
Q. 5 7 Total monthly bills· for both projects which are
broken down in columns three and four. And it also shows
the total cubic feet used each month in next to the last column,
doesn't it?
A. That is right. 16,548,200 feet.
Q. 5 8 Mr. McCrary, for the sake of accuracy, were you
able to get a full twelve months period of use of gas.?
A. No, sir. In the first place, we didn't begin until the
18th of April to use gas in Va. 2- 1. Then in the early part
of November, when we started to firing our furnaces, the East
Tennessee Light~ Powe~ Company commenced to holler shortage of gas, and Mr. Farnsworth and Mr. Butterworth made
several visits to our project asking us to cut down on consumption, to try to hold the thing together, and we endeavored to
cooperate with them by reducing or cutting down the burners
so that we wouldn't use so much gas, and visited $Orne two or
three times a day the different units in the project requesting
them to bear with us, that the condition was bad, of which they
had already been notified by radio and newspapers,
page 67 ~ and for that reason we were unable to burn the gas
we really needed. Then we began to change over
on January 26th Project 2-2 which was completed March 1,
1942. Therefore, there was a portion of that project out all
during the month of February.
Q. 59 That is reflected in the fourth column, the last
item on it, in the amount of the bill?
A. Yes, sir.
Q. 60 You have already said you began changing the
projects, I think, the last part of January and continued to do
it. For those reasons do you figure you have been able to get
any better picture or any better twelve months than you have
here?
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A. I do not.
Q. 6 1 During those twelve months, you of course had
.certain periods in which no gas was being used for heating purposes?
A. Other than for hot water. Nothing for space heating
in the months of May, June, July, or rather June, July and
August.
Q. 62 This same period, '41?
A. '4 1 , yes, sir.
Q. 63 In those months, and of course now, for that mat-·
ter, you were using gas for cooking and hot water heating?
A. That is .right.
Q. 64 Have you made an actual calculation of
page 68 ~ the amount of gas that you used in the months of
- June, July, and August, 1941, including this year,.
so as to get at your average?
A. Not this year-' 41 and' 42.
Q. 65 So as to get your average monthly bill to the pow-·
'er company for cooking and hot water heating?
A. Yes, sir.
Q. 66 What is it and how have you done it?
A. Total gas bill for the first twelve months amounted
to $4,137.11, average cocking bill and hot water heat for the
same period, $1,548.60. This was arrived at by taking the
months of June, July, and August, '41, an.cl the· same months.
in '42, the amount paid those months, ·which would make an
average of $ 129.05 per month. After deducting
page 69 ~ the $1,548.60 from $4137.11 total cost of.gas,
leaves the heating bill for the first year $2,588.51,
for 10,354,200 cubic feet of gas used for the heating of th~
first twelve months.
Q. 67 In other words, for those twelve months, and deducting from the total bill in the way you have, the gas. used
for cooking and water heating, your heating bill for the first
twelve months was $2,588.51, and that required 10,354,200cubic feet of gas for heating only the firstA. The first twelve months.
Q. 68 Have you those figures you just read in a statement form there?
A. I have.
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Mr. Stant:
Just for convenience, I want to introduce it as Exhibit 8.
Mr. Lavinder:
I understand your Honor has ruled that that could go in.
The Court:
Any objections?
Mr. Lavinder:
Nothing except as to its relevancy, as we said before.
The Court:
Overruled.
(Thereupon, the above-mentioned statement was
filed as Plaintiff's Exhibit 8 and is attached hereto.)
Q. 69 Now, Mr. McCrary, will you teil the jury
page 70 ~ in yo1:1r own way, as you perhaps started to do a
. while ago, the first intimation you had of any gas
troubles, and when it was and what it led up to, and what you
did.
A. In the early part of November, 1941, through the
newspaper advertisement of the East Tennessee Light ~ Power
Company. Then in a few days after Mr. Butterworth and
Mr. Farnsworth .called on me to explain the reason for this
shortage of gas and .requested that we do everything we could to
help conse·rve the supply. This we attempted to do as best we
could. However, we had our buildings full of people. We
couldn't turn it off entirely and freeze them, because they had
no other way of heating the buildings. At that time, I asked
them to write me a letter setting forth the statements w~ich they
}:lad made to me in o,rder that I might submit them to the U. S.
Housing Authority in Washington to apprise them of what we
were up against.
Possibly all of you are acquainted with the radio statements made by the East Tennessee Light ~ Power Company
every few days there-after for the next month or two. ·
I was in \Vashington on Decembe.r 11th, and my
page 7 1 ~ secretary called me at the offices of the U. S. Housing Authority, and stated that Mr. Butterworth-·
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I don't know whether she said Mr. Farnsworth, too, but I will
say Mr. Butte.rworth, had been to the office and told her that
unless something was doneMr. Lavinder:
\Ve object to what your stenographer told you that Mr.
Butterworth said. You can prove that by the stenographer. I
don't believe you would have the right to repeat the convsrsatidn.
The Court:
Sustained.

Q. 70 Pursuant to information you received from your
office here while you were in Washington December r rth, do
you know whether or not a telegram was sent while you were
there to Mr. Ide in connection with it?
A. It was.
Q. 71 Is that a copy of it?
A. Sent at my request. That is a copy of it, yes, sir.
Q. 72 Will you read it?
A. "Mr. Charles E. Ide, President, East Tennessee Light
~ Power Company, dated December r r, 1941. We strongly
protest the· p,roposed shutting. off of gas service to USHA-aided
housing developments in Bristol which would endanger the
Government's financial interests in these developments. David
L. Krooth, Assistant General Counsel, United
page 72 ~ States Housing Authority."
Q. 73 Aside from that, were there any threats
made to you in December of that nature, unless other forms of
heating were provided by you?
A. I wouldn't say there was any threats inade, but they
insisted that we must make some other arrangements for heating our project.
Q. 74 How long did that continue before you entered
into a contract I am going to show you?
A. Right on up to the date that we entered into the con·
tract.
Q. 75 What was the occasion of the contract that I am
going to introduce, dated January 23, 1942?
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A. Well, we wouldn't change over unless we had that
contract.
Mr. Stant:

I want to show you, and you can introduce it, the originals
of two supplemental agreements dated January 23, I 942, between the power company and your Authority, and being identical except that one deals with on.e project and one with another;
(Thereupon, the said documents were filed as
page 73 ~ Plaintiffs Exhibits 9 and Io and are attached hereto.)

Q. 76 I want to ask you to read one of them.
A. (The ·witness read Plaintiff's Exhibit 9.)
Q. 77 I notice, Mr. McCrary, that in the other .contract
relating to Ric~ Terrace( in clause two, page two of the contract, is a minimum charge per meter of $600.00, and $300 in
the one you just read. Does that have referenC'e to electric
meter or gas, o.r what-that minimum?
A. That has reference to the gas meters, because there
was no change in the electric consumption.
Q. 78 I see. Now did your Authority have any desire
on its part to discontinue the use of gas heating except for what
you have said that led up to it?
A. No, sir.
Q. 79 Following that, w]Jat did you do with reference
to the changing over; I mean when did you begin and when did
you end?
A. January 26, '42, and completed the installation on
April 6, I 942. That is in both projects.
Q. 8 2 Started first in the colored project?
page 74 ~ A. That is right, and that was completed the latter pa.rt of February.
Q. 83 That was a gradual process, I believe?
A. All the way through on both projects we had to take
out one and install the boile·r, and then take out another and install another boiler, just as fast as we could.
Q. 84 I notice that you started to use gas or began the
use of gas for heatinng in one of the proje.cts on March 1st,
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'41. In connection with some other evidence, I want to ask
you whether you had any difficulty in securing gas for heating
during that month, the first month?
A. Not that I heard of.
Q. 85 Know nothing of it?
A. No, sir.
Q. 86 Mr. McCrary, after your Authority had completed changing over, did you or not notify the power company
that you had changed over ancf furnish them a statement o.f the
damages you claimed?
A. We did.
Q. 87 You may state whethe.r that was the same that is
sued for in here except the credit for the sale of the gas boilers.
A. That is right.
page 75 ~ Q. 88 They declined to recognize liability and
your Authority authorized this suit?
A. That is right.
Q. 8 9 That was brought. On the question of damages~
Mr. McCrary, here is the Notice of Motion for Judgment. Will
you explain in your own way the method of arriving at the
damages your Authority .claims in-

Mr. Jones:
Your Honor, at this stage, we want to object to the evidence as to the cost of the installatjon of the coal-fired heating
equipment. That was new equipment purchased by the Housing Authority, and it does not represent the measure of damages. In other words, we are not required to buy them new
heating equipment under any theory· of the case.
The Court:
Objection overruled. The Cou.rt: will undertake at the
proper time to instruct the jury as to the proper measure of
damages in all of the elements to be considered in arriving at it.
Mr. Lavinder:
We want to note our exception to your Honor's ruling
on that point.
A. The first item, $17,421.50 was the contract price for
the installation of 2 5 heating bunkers which was necessary to
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build because it hadn't been provided-the reason, we had no
need for them while we were using gas, and for
page 76 r stokers. Stokers were made necessary in order to
give us automatic operation of the heating plants
the same as we had with the gas burning boilers.
The second item, $79.54 covers one coal bunker built as a
sample. We had to do that or else get an a.rchitect or engineer
to come in and make plans. which would have cost several hundted dollars to have submitted to the U. S. Housing Authority
for their approval. ·we built this as a sample and had the
Washington people send a representative here to approve that
sample to be built in all of the buildings.
The item of $886.oo, the thi.rd item, was a contract price
of putting in coal doors to the basements, building drives, and
a coal chute to one of the buildings in the. Johnson Court which
was so much lower than the bank of the s·treet, that it 'Vas impossible to get the coal into the basement except with a chute,
steel chute.
The fees for consulting engineer, $221. 77, the fourth
item, was made necessary in order to determine the size of heating boilers and the necessary .changes in the piping and controls
then used on the gas-fired boilers.
The item of $ 1o.35 was for telegrams trying to get quotations on boilers and other materials necessary for this installation.
$3 2. 3 o, telephone calls for the same purpose. The
for
furnishing auxiliary heat. We had to buy several-I presume they call them "hot spots," in order to give heat
to the families while we were making the change over in each building.
page 77

r item of $26.61, fo.r electric heaters and repairs,

The item of $200, the approximate-we say· appro,ximate--amount for excess electric bills for January, February,
and March. These bills were brought about by reason of the
tenants in the buildings having to use the electric .current for
heating while we were making the change over. That is as near
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as we could estimate that additional cost.
of $ I 8,878.07.

That makes a total

Mr. Jones:
For the purpose of the record,. we wish to object to all the
testimony of the witness since our previous objection with reference to each and every item of cost that he has read, because
the same does not represent the measure of damages sustained
by the plaintiff, the defendant not being under any duty to purchase new equipment of a different kind at a higher .cost than
the original equipment.
The Court:
Objec~ion overruled.
Mr.; Lavinder:
Exception noted.
0

Q. 9 r Mr. McCrary, in that connection, do you have
any information, any general information, as to comparative
costs between the gas-fired type of boiler originally installed
and the necessary coal type of boiler with stoker?
I don't have that right now, but I think I can
page 7 8 ~ give you that sometime in the morning, if that is
satisfactory. However, my personal opinion now
1S-

Q. 92 I intended to ask you· anyway.. Will you give the
jury the experience you had, briefly, in this matter of construction of buildings, and building supplies?
A. Well, I was .contractor and builder, and in the btiilding supply business for something like twenty years.
Q. 9 3 You had that here in Bristol?
A. Yes, sir, and Johnson City.
Q. 94 Any other place?
A. Well, as contractors we built in several places besides
Bristol.
Q. 95 Has your work included the bidding for housing
jobs which included the necessity of knowing the cost ·of heating equipment boilers, coal-fired boilers? ·
A. It did, yes, sir.
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Q. 96 Now then, with that I would like to ask you to
complete your answer.
A. My personal opinionpa.ge 79 ~ Mr. Lavinder:
Just a minute. He says he has got information that
will be accurate on that point. Should we go into his opinion
when they are going to introduce later the information that he
says will be accurate?
The Court:
Objection overruled.
The Witness:
I think I can get it by morning.
Mr. La.vinder:
If that is the case, we object to it.
The Court:
Overruled.
Mr. Lavinde.r:
Exception.
A. (Continuing) My personal opinion is that the gasfired boilers would cost more than the coal-fired boilers including the stokers purchased to operate them with.
Q. 97 I believe you covered it, but your gas-fired boilers
were purely automatic heating, tbermostat-controlled propositions?
A. They were.
Q. 98 When you changed over, did you change any part
of your radiators or pipes ~r anything but the boiler itself?
A. There was nothing changed except the boilers. Even
the same piping was used, the same thermostatic controls.
Q. 99 What do you say as to the comparative life of ·
gas-fired a.nd coal-fired boilers of the type installed in these
projects?
A. I can't see that there would be any difference
page 80 ~ in them.
Q. 1 oo It appears you started using them in
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March and began to take them out in the following Januaryp
between then and April. What do you say in years as to the
'probable life of both types or each type of heating boilers?
A. I am not qualified to state as to that.
Q. 1 o 1 Are you able to state whether it is many years?

Mr. Lavinder:
Now, your Honor, we object to that. The witness has
very frankly stated he isn't qualified to state on it, whether it
was marty years.
Mr. Sta_nt:

I asked "many years."
A.

There are a great many things that would enter into

that.

The Court:
Objection sustained. He doesn't have any expert knowledge. It would be the same as that of everybody else, including
the jury.
The Witness:
If you would let me, I would like to say one thing.

Mr. Lavinder:

I think the Court has ruled on the question.
lieve the witness. could vounteer a remark.
The Witness:

I dont be-

Unless the Court asks for it.
page 8 1 ~ The Court:
The Court ruled that you can't answer that question.

Q. 102 Mr. McCrary, you mentioned you~ experience.
Do you know of anymore economical method of changing over
than that that you used in order to get the same type of hea.t
you had before with gas?
A. You mean under the conditions under which we have
to operate?
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Q. 103 Yes.
A. I do not.
Q. 104 Were your buildings filled with tenants beginning in November and on through that winter?
A. Yes, sir.
Q. 105 Was there any reason why you didn't attempt
to put in heating plants and use hand-fired method of heating?
A. Yes.
Q. 106 What was that?
A. Because of the additional cost in .connection with the
operation. It required more firemen to tend to them day and
night, whereas with the stoker-fired boilers, one man operates
the ones on each project.
.
Q. 107 With the hand-fired boilers, and even with the
additional men, could you have gotten the uniform heat that
you had before that you get with stokers?
A. I don't think so. I don't think so.
page 82 ~ Q.. 108 Your Authority is, of course, occupied
not just by single men but men with families, children, and all?
A. Yes, sir. They are all occupied by families, and if
there happens to be a single man there, of course, he stays with
his people.
Q. 109 Would you mind explaining just a. little further
what is meant by this word ''drives" in the item o.f "contract
.
doors, etc. ''?. .
.
prtce,
A. That was made necessary to get the trucks back to the
buildings. We had never built any driveways to get back to
the buildings for the reason that we were burning gas a.nd had
no need for the trucks to get to the buildings.
Q. 1 lo In other words, the boilers were all located in
one end of each project?
A. Each building?
Q. 1 1 2 You had to get the coal from the street bank to
where you could put it through?
A. In the boiler .room, that is right.
Q. 113 Is that what nlecessitated the drive from the
street back to that?
A. Yes, sir.
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page 83 ~ Q. 114 Is the boiler end of every project on
some street?
A. Yes, sir.
Q. 1 1 5 These consulting engineers-would you mind
stating whether they were the same ones used in the construction of the building?
A. They were.
Q. 116 The total you have read is $18,878.07. I believe you said in presenting it to. the power company as a claim
you hadn't at that time disposed of the· gas-fired boilers?
A. No, sir.
Q. r 1 7 But offered to credit them. What did you do
with reference to disposing of them, artd what credit have you
allowed?
A. We took the matter up with the United States Housing Authority, and they contacted the War Department, or
Navy Department, to see if they could use them in any of the ·
buildings that they were then building, and we also·_ I talked with someb0dy down at· t~e East Tennessee Light ~ Power
Company, I couldn't say who it was-if they knew of anybody whom we could place them with, or whom we could take
it up with, and I think they told me "No." Then we had an
offer, got an offer from the Memphis Housing Authority,
.Memphis, Tennessee, which we submitted to the United States
Housing Authority before giving them an answer as to whether
they would approve· the sale at that price. They
page 84 ~ came back and said they thought that was a fair
price for the boilers, and that we should accept it.
So based on that, we sold the boilers for $6,000 to the Memphis
Housing Authority f.o. b. truck or cars, Bristol. It cost us $480
to get those boilers out of the basements, pack ·them for shipment, and ship them, leaving a net to us of $5 5 20 for ·the:
boilers.
Q. 1 I 8 That is the amount that is credited in these suit
i:,apers here?
A. Yes, sir.
Q. 119 Mr. McCrary, after what had taken place here as
you have outlined, was there any local market for these gasfired boilers?
A. Absolutely none, because the local market had been
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killed by the East Tennessee Light ~ Power Company saying
·
they had no gas to sell.
Q. 120 You may state did your Authority, your Com ..
missioners, act on this sale to the Memphis Housing Authority?
A. They did and approved the sale.
Q. 1 2 In you.r various efforts, were you able to get any
leads that indicated a better price for it?
A. We were unable to get a better price from anybody
or indication from anybody that they were even interested.
Q. 122 Was there a free and open market for
page 85 ~ those at that time, or were they under some sort of
priorities?
A. Well, I think all of the heating apparatus of all kinds
was under priority.
Q. 123 Did your Autho.rity have to get a priority in
order to purchase the coat-fired equipment?
A. We did.
Q. 1 24 This coal-fired equipment at that time, do you
remember whether it was under a ceiling price when you bought
it or had the price· been fixed?
A. I wouldn't say as to that.
Q. 125· You don't know. Do you know whether you
bought them at a proper price as good as you could have gotten them anywhere· else?
A. We thought so.
Q. 126 Did you make inquiries as to the price?
A. Yes, sir.
Q. 127 And whether you could get them?
A. Made inquiries as to the price and whether we could
get them, and we were unable to get them at any price.·
Q. 128 You mean there was difficulty in buying them
at all?
A. Yes, sir.
Q. 1 29 Were you able to get them all at one time or was
delivery scattered?
A. Delivery was scattered; I think the contractors
page 86 r got them in a.bout three shipments.
Q. 13_0 Where did you finally buy them? Who
did you get them through?
A. We made a contract.
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Q. 131 Who did?
A. With the Interstate Hardware Company for the boilers and their installation.
Q. 132 Can you think of anything we haven't asked you
that we have discussed?
A. No, I don't believe so.

Mr. Stant:
I believe that is all.
CROSS EXAMINATION
By Mr. Lavinder:
X. 1 Mr. McCrary, I believe you said you were director and housing manager· of the local jroject?
A. Executive director, housing manager, and secretarytreasurer.
X. 2 You are the active man here on the ground?
A. Yes, sir.
X. 3 How long have you held those offices?
A. Since September 23, 1938, all except the housing
manager, and that came in when we went into ·operation in
Ma.rch.
X. 4 You say that you are the active man in.
page 8 7 ~ charge here in Bristol?
A. Yes, sir.
X . . 5 Before you made this contract with East Tennessee Light ~ Power Company, I believe you said you first
discussed with a representative o.f the Industrial Gas Corpora-·
tion the purchase of the gas from them?
A. Yes, sir. ·
X. 6 You knew, of course, that the East Tennessee·
Light ~ Power Company was getting their gas from the Industrial Gas Corporation? You knew that they were buying:
their gas from them?
A. I don't know whether I did or not, Mr. Lavinder.
But it might be that I was going on the idea that-I don't know
this to be the .case, it might be how we arrived at it-I was
going on the idea that they were furnishing to public buildings ..
and.I was in a public project. I might have gotten it that way.
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X.
gas from
A.
X.
signed?
A.

7 You said Mr. Blair told you you couuld get thethe East Tennessee Light & Power Company?
Yes, that was later on.
8 That was before the contract with them was

Yes, sir.
X. 9 So you did know before the contract was
page 88 ~ signed where they were getting their gas?
A. Yes, sir.
X. ro You knew, furthermore, that the Industrial Gas
Corporation was getting its gas from the Elkins wells in Washington County and Scott County, Virginia?
A. I did.
X. r r Did you ever go out there on the ground where
the wells are?
A. One time.
X. r2 You did see them?
A. I was out there when they had that well open, No. r.
X. r3 No... r-probably the best well they had?
A. Yes, sir.
X. r4 You were there when that was open. You saw
the lay of tbe land at that time?
A. Yes, sir.
X. r 5 Was that after you were made director and housing manager of the local p,roject?
A. Yes, sir.
X. r 6 Befo-re you went int~ this contract and while you
were discussing the matter with Mr. Blair, he assured you that
there was ample gas there for all you.r purposes?
A. Yes, sir.
page 89 ~ X. r 7 And you never found anything to the
contrary prior to the signing of the contract?
A. No, sir.
X. r 8 In other words, at the time the contract was signed, you and your company felt there was ample gas for your
requirements?
A. Yes, sir.
X. r 9 And the contract would be fulfilled?
A. We felt that before the time of the contract because
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we put into our specifications that we were to install gas-fired
boilers.
X. 20 That is right, and as I say, you relied on the fact
there was ample gas supply to meet your requirements during
the five-year period?
A. Yes, sir.
X. 2 1 You went on to mention the .connection of you.r
project with the Federal Government. I believe you said that
the Government furnished 90 per cent of the money that went
into the project?
A. That is right.
X. 22 The total cost was $786,000?
A. Yes. We sold what is known as "A" bonds for a
little over Io per cent. We sold $84, ooo to the public.
X. 23 Ten per cent of the total amount?
page 90 ~ A. Yes, si.r, and the remainder was "B" bonds
which the Federal Government took over.
X. 24 Was that 10 per cent sold to one· big investor or
to more than one?
A. Sold to bond buyers.
X. 25 You don't know who it was?
A. No.
X. 26 The City of Bristol doesn't hold them, does it?
A. No, sir.
·
X. 2 7 In addition to the 90 per ~ent of the cost of the
projects here that you said the Governm~nt paid for, you say
in addition to that they contributed annually so much towards
the maintenance of the projects and that will last for a. period
of 60 years?
A. Yes, sir.
X. 28 How much do they contribute each year?
A $23,580.
X. 29 They will do that for 60 years according to the
contract?
A. Under the contract they have a right to re-examine
the project at the expiration of the first ten years, and each five
years the.reafter, and make any necessary changes, if we ha.ve too
much or too little.
X. 3 o What is the object of making that contribution?
A. Well, in order to mai11tain low rents. The
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page 91 -~ rents that we .collect are insufficient :to :maintain the
project and to meet the bonds and interest on them,
retire the bonds as they mature and to meet·that interest.
X. 3 r And to meet them, the Government puts up
whatever is necessary?
A. The Government puts :up whatever is necessary.
X. 3 2 · You estimate 'it at so much a.n amount per year?
A. Yes.
X. 3 3 The Government dictates every policy of the local
project?
A. Not altogether, Mr. Lavinder. They do to a large
extent.
X. 34 In other words, you dori't undertake to come to
any decision involving any material matter in conne.ction with
·these projects without submitting· it to Washington, do you?
A. No.
X. 3 5 Now, you sa.y the object in this annual contri6ution from the Government is to maintain low rent. Do you
mean to tell the jury by that that the rents on those apartments.
considering the kinds of houses they are, are less than the scale
here in Bristol?
A. Yes, sir.
X. 3 6 You think so. What do those houses rent for?
A. Well, they start out with an $1 I rent -includpage 92 ~ ing all utilities.
X. 37 $11 a room?
A. $11 per unit. That may be 3Yz or 4Yz or 5Yz. That
includes heat, light, hot and cold water, gas for cooking.
X. 3 8 You start out-how long does that low rate last?
A. They start at $II and advance to $3 7.50.
X. 39 $11 is your minimum a.nd a maximum of
$37.50?
A. Yes, sir, under our present schedule now. We can't
take into that proje.ct a new tenant whose income is in excess
of $ 1500, and his rent is based on his income-approximately
.20 ·per cent; some tnay run 22 per cent.
X. 40 Are the rates the same on the white units as they
are on the colored?
A. Yes, si.r, and the reason for that is we have what is
known as a comparative rent, comparable with other rents in
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t6·w·rt. That is $32.50· for 3Yz room unit; .$35.oQ for 4Yz;
$37.50, 5Yz.
x. 41 5!(2 rooms?
A. Yes, sir.
X. 42 What do you mean by "half room"?
A. That is where you.r kitchen and breakfast room are
combined. In other words, your kitchen is made just a little:
bit larger than usual, so you can eat in there.
X. 43 That is your largest apartment?
page 93 r A. Yes, sir.
X. 44 And that rents for $37.50 a month?
A. They would rent in the comparative rents, however.
If you needed a 5Yz unit and your income wouldn't justify you
to pay over $11, you would get 5Vi for $11.
X. 45 Of course, the rent is governed by the number of
rooms that the apartment has?
X. 45 In the compatative rents, but not in the low in.comes.
· X. 46 How many rooms are there in the low-income:
apartments?
A. 3Yz, 4Yz, and 5Y2·
X. 47 The same rent for 3 Yz as it would be for 5 Yi?
A. That is right.
· X. 48 Why is that?
A. It is according to a man's need and based on his income.
X. 49 And amount of family?
A. Size of his family. · ·
X. 50 Has the project-·hexe started to retire the bonds;
that were issued to pay for that project yet?-:
A. Yes, sir , we retired $25,000 in three years~
X. 5 1 Out of a. total of $786,000?
page 94 ~ A. Yes, sir.
·
X. 52 Does itA. We have also, if you will let me say this, ~n our sinking furid $235,000 towards fu.rther retirement th;it has been
invested.
X. 53 How· often do you retire your bonds? .
A. It is set up over a period of 60 years, so much each
year.
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X. 5 4 In retiring these bonds, do you first pay the bonds
held by the Government or the other .1 o per .cent?
A .. We pay off the Government, the last issue.
X. 5 5 The Government gets the first of everything?
A. That is right. Let me say this, Mr. La.vinder. When
we retire any bonds from surplus, it goes to the .retirement of
the "B" bonds owned by the Government. However, from the
"A" bonds we retire so many each year. The first year we retired $ 1 2, ooo, the next year $4, ooo. This past year we retired
$3,000. The coming year we have set up for $5,000.
X. 56 Who always gets retired first-the "A" bonds?
A. Sold to the public.
X. 5 7 The Government has priority in the collection ~f
the bonds according to what you said a minute ago.
A. I just tried to straighten you out on that. They have
priority on any surplus that we have over and above the retire:ments, of the f'A" bonds as they come due.
X. 58 Now, Mr. McCrary, with reference to the
:page 9 5 ~ contract, the one exhibited in this case, as a ma~ter
of fact,· that .contract, the agreement was made as to
the contract between Mr. Farnsworth and Mr. Parker of the
United States Housing Authority, was it not?
A. I couldn't say as to that.
X. 59 You wouldn't know about that. I thought probably you might. It was some agent of the United States Housing Authority that went into the agreement with the East Tennessee Light~ Powe.r Compan}T?
A. I think he came here and approved it and said he
would approve it in Washington.
X. 60 The representative?
A. The representative.
X. 61 Wasn't the contra.ct itself, the basis of the contract. prepared in Washington and sent here for approval, and
some changes were made, and finally it was sent back to Washington?
A. ~hat might be. It has been so long, so much water
over the dam, that I couldn't remember all those details.
X. 62 I think that is the situation. That, you say,
might be the situation about it?
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A.

Yes.
63 Now, you say this shortage began to affect
you in November, I 94 I?
A. Yes, sir.
X. 64 How were you first apprized of the shortage-by
complaint of your tenants or by information over the radio?
A. By the advertisement of the East Tennessee Light ~
ower Company in the Herald Courier.
X. 65 That is the first intimation you knew?
A. Of the shortage.
X. 66 Later they came to see you and discussed the matter with you, rep,resentatives of the company?
A. That is right.
X. 67 You say they never demanded that you remove
the gas-fired boilers but urged you to do so?
A. They urged us to make some other arra-ngements for
heat, that it was absolutely necessary because they were to be out
of gas likely.
X. 68 The reason they were about to be out of gas was
they wanted to protect these domestic customers?
A. They didn't say that. They said there wouldn't be
any gas· for us.
X. 6 9 Your projects also use the gas for your cooking
aind water heating?
A. Yes, sir, still use it.
page 97 r X. 70 But it was more important to your project
than the space heating?
· A. They didn't ask us to take that out or make any arrangements about that.
X. 71 As a matter of fact, that was the more important
for the cooking and water heating?
A. I wouldn't say that, because we could have substituted
electric current for those two items for less expense than it
was to change over those boilers.
X. 72 For less expense?
A. Yes, sir.
X. 73 I believe you said on your direct examination that
the company never at any time threatened your .company with
taking out these boilers but did urge you to do it?
A. Yes, sir - since it amounts to the same thing_.
page 96

r X.

0
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X. 7 4 There are various ways of looking at- that. You
say it did not begin to furnish you with gas for heating the
apartments until March 1st, 1941, for one of them· and April
I 8th for the other. As a matter of fact, they did furnish gas
to the contractor.
A. That wasn~t to us.
X. 75 To the contractor who was engaged in building
the units?
A. Yes, sir, they did.
page 98 ~ X. 76 You had nothing to do with that?
A.. I had nothing to do with. that.
X. 77 Didn't pay fo.r that?
A. No, sir, they paid their own bill.
X; 78 Mr. McCrary, did l understand you to say that
the gas-fired boilers cost more than the coal-fired boilers- and
the stokers togetbet?
A. Yes, sir, that is my opinion.
X. 79 You haven't got figures to furnish?
A. I will try to: furnish you those in the morning.
X. Bo I thought you said you didn't know exactly.
A. I don't know exactly in -dollars and cents.- Neither
do I know the dollars and .cents on.the coal-fired.
X. 8 I How do you figure that the one costs more than
the other if you don't· know the cost of either?
A. I said that was my opinion.
X. 82 You have. no substantial basis for your opinion
except that it was just an offhand opinion of yours?
A. That is right.
X. 83 How many of the gas-fired boilers were in the
two units?
A. Twenty-five.
X. 84 You didn't have a separate boiler for .each apartment or each room?
A. No, sir.
page 99 ~ X. 85 Twenty-five. And how many coal-fired
boilers did. you. install?
A. Twenty-five.
X. 86 Same number.
A. One i~ each building. ·
X. 87 Mr. McCrary, you spoke of an item the.re of fees
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for engineer in .connection with this change. Couldn't the
people that sold you those boilers have told you what size boil-·
ers you would need without employing experts on a question of
that kind?
A. Possibly they could, but then that isn't the way we:
have to operate under Government supervision.
X. 8 8 In othe.r words; , if you had been doing that, you
wouldn't have gone to that expense, would you?
A. I believe I would in that case, Mr.· Lavinder.
X. 8 9 You would ha.ve?
A. Yes, sir, that is a very small item in propo·rtion to theexpense.
X. 90 You did it because the Government required it?
A. That was one reason, yes.
X. 9 1 You say before you made the change you had to.
have an expert from Washington look at the proposed bunker
that you were going to build?
A. That is right. It was either that or have an
page I oo ~ architect m~e plans for them and submit it and:
lose time, and time was an element at that time,
or at least, the East Tennessee Light~ Power Company said it
was, that they didn't have the gas and we must do something at
once.
X. 92 You said it was difficult for you to buy coal-fired.
boilers, you couldn't hardly get them at all on the market, and.
yet you say at the same time you couldn't sell the gas-fired boilers. Isn't that a contradiction f
A. No, sir, because there is no market in Bristol for a.
gas-fired boiler. There is no fuel for it. ~There is .coal here for
a coal-fired boiler.
X. 93 But you were not restricted in selling your boil-·
ers?
A. Right. I am going a good deal on what I have heard
about the gas situation. As I understand it, you would have to
have a priority to get gas at one time, or other places in the
country the Govemment put that on, as I understand it.
X. 94 If boilers were so scarce, wouldn't your gas-fired
boilers be in demand-I don't mean here in Bristol, I mean
over the country?
A. We couldn't find that demand.
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X. 95 Mr. McCrary, could you be mistaken about the
·
number of boilers-25 or 27?
A. 25--couldn't be but 25-25 boilers in 25
page

IO I

r buildings.

X. 9 6 25 boilers-one to each building. Now
on the question of the difference between the upkeep of the gasfired boilers and the coal-fired boilers, have you made any comparison of the difference in the cost of operating one as compared with the other?
A. We had the gas·-fired boilers such a short time that we
could make no comparison with the coal-fired boilers other than
that we have more labor in connection with the operation of
coal-fired boilers than we had with gas-fired. .
X. 97 You hav·e no figures of what it was costing you
to operate the gas-fired boilers?
A. No, sir, I couldn't give you that other than what I
have given you here.
X. 98 Now, what are you paying for coal?
A. Last year we paid $6.49.
X. 99 Per ton?
A. Per ton. This year we are paying $6.95 per ton.
X. 1oo That is not run of the mine; that is high-grade
coal?
A. Stoker coal.
X. 101 You say you have no way of comparing your
maintenance cost or your cost of running the coal-fired boile,rs
with the gas-fired boilers?
A. No, it would be mighty hard for us to compage 102 ~ pare that cost.
X. 1o 2 Have you got the totals on your coal
for last year and also for this winter? Do you know what it
amounted to in dollars and events?
A. I can get that, yes, sir.
X. 103 You haven't got it at this time?
A. I haven't got it at this time.
X_. 104 We may want that, so we would like for you to
get it.
A. There is one thing in conne.ction with that. Do you
want the labor, extra labor in connection with it, or just coal?
X. 105 Yes, I would like all expenses in connection with
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the operation of the plants as compared with the operation of
the gas. Now, when those gas boilers wore out, as they naturally would in time, and you wanted to change to coalburning
boilers after this contract expired, you would have the same expense as you did now. In other words, in the futu.re you would
have to go through the same process that you have done no~?
A. Yes, or if we put the coal-fired boilers in, we would
have had to go through the same pro.cess.
X. 106 Yes, that is true. In other words, the·
page ·103 ~ cost of making the change came on you earlier
than it would have because, you think, of the:
shortage of gas.
A. .I don't think anything about it. I know it did.
X. I 07 Suppose the shortage had developed at the end
of the five years. You, would have no claim.
A. No, sir, we would have no contract then.
X. 108 Because your contract was a five-year contracc
A. Five-year contract.
Mr. Lavinder:
That is all, gentlemen.
RE-DIRECT EXAMINATION
By Mr. Stant:

Q. 1 You were askeq, Mr. McCrary, if you went out in
this gas field, and you said you did on one occasion see one of the
wells. Were you there there on any investigating tour or like: hundreds of others, cu.rious to see a gas well?
A. Well, I went out there on your invitation and Senator Elkins', just to see a gas well. I had never seen one.
Q. 2 That was long before you made this contract, or
it came up, do you know?
A. Welt I think it was some little time before this came·
up. I couldn't say as to that.
Q. 3 Did seeing a gas well being drilled or gas coming
from it mean anything to you as to giving you information
as to what is in the well?
A. No, sir.
page 104 ~ Q. 4 Mr. Lavinder asked you if you didn·t
think there was sufficient gas there, and so forth.
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If you thought it, did you get it from any knowledge you had
or some other source?
A. I had no knowledge myself. The only way that I
had knowledge was given to me by Mr. Blair of the Industrial
Gas Corporation and the East Tenµessee Light f!1 Power Company. I felt that they had it or else they wouldn' thave entered
into a .contract or agreement to furnish it.
Q. 5 Were you r~lying on the contract or what knowl·edge you had?
A. Contract.
Q. 6 Mr. Lavinder also asked you if annual contributions made by the Federal Government were not given you for
maintenance. I don't know what you answered him, but that
isn't correct is it?
A. It is first set aside for the payment of the bonds and
the interest. That is the firstQ. 7 To help pay the bonds off?
A. That is the first thing we have to do with it. It is
turned over to our fiscal agents, the First National Bank of Bristol, who put it in their bond accounts.
Q. 8 It is not maintenance of the property,
page 105 ~ generally speaking?
A. No, sir.
Q. 9 Now, since he has asked you a good many things
about that and talked about cost, I want to ask you how are you
able to finance the cost of the change over?
·
A. The only way we can finance a thing of that kind is
through the sale of additional bonds.
Q. 1 o That was done?
A. We sold additional bonds to cover this expense.
Q. 11 Are they outstanding?
A. They are.
.
Q. 1 2 You were asked if the payment of the bonds held
by the public didn't .come last.
A. They come first.
Q. 13 By the public?
A. By the publ~c. ··
Q. 14 I was going to ask you whether or not they are
unconditionally guaranteed by the Federal Government?
A. They are.
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Q. 15 Mr. McCrary, this probably is a. self-evident
propos1tton, but in the business the Housing Authorities have
set up and in which you are engaged, would your properties
have been worth anything substantial without heat?
A. Absolutely not, because there is no way in the
page 106 ~ world to heat them except from a central heating
plant in the building. There are no chimneys,
only one chimney. The only way they could have been heated
was to knock out a window and put in a galvanized pipe with
a stove pipe.
Q. 16 No fireplaces?
A. No fireplaces, no chimneys.
Q. 17 Do you recall just right off hand approximately
what your monthly .tent, or gross rentals were, let's say, January, 1942, when you began t ~
A. They run approximately $3,000 a month.
Mr. Lavinder:

I don't see the relevancy of that question.
Mr. Stant:
You say he hasn't got the proper amount of damages.
The Court:
He has already answered.

Go ahead.

Q. I 8 This also seems self-evident, but if you had taken
the gas-fired boilers out and not at the same time put a boiler
in for another type of heating, what would have. become of your
tenants, and rents?
Mr. Lavinder:
That is speculative. We object to that, your Honor. 1
don't know that Mr. McCrary knows any more about t}:iatwe could all speculate what might happen.
page Io 7 ~ The Court:
Let him answer.
Mr. Lavinder:
Except.

i
.J

Housing Auth. of Bristol

V'.

E. Tenn. Light

~

Power Co.

91

J. F. McCrary
The Court:
We all know what would become of them.
Mr. Stant:
I think we do.
A. There was no place for them to go, so I reckon they
would have had to stay in there, and the .chances are we would
have had suits on our hands greater than the suit against the
East Tennessee Light ~ Power Company. They had leases
with us.
Q. 1 9 Does your lease require the furnishing of light
and electricity?
A. Yes, sir, it does.
Q. 20 All utilities?
A. All utilities.
Q. 2 1 And that is in all your leases?
A. Yes, sir, that is right, and every ten.ant has a lease.
Q. 22 You were asked something as to the specific cost ,
of heating, you didn't seem to answer. I want to ask you this:
Generally speaking, can you answer whether you found out
the cost of heating your projects with naturai gas at 25 cents a
thousand cubic feet would likely be more or less than if it had
been done by coal?
A. I haven't made a comparison of that as yet.
page 108 } Q. 23 I know you haven't specifically, but I
was asking you generally speaking whether you
collected any data on that at the time, or before the time, you
put gas in for heating.
A. The United States Housing Authoritis technical department made a survey or an estimate of the cost of firing with
coal or with gas as a comparison, and their determination was
it would .cost us a fraction more to heat with gas than it would
with coal. However, they permitted us to go ahead and use the
gas on account of its cleanliness rather than put in the coal-fired
boilers. Those were some of the discussions that took place.
Q. 24 Was that talking strictly about operating cost or
did that take into consideration the purchase of equipment, too?
A. Well, that was operating cost and alsq the purchasing of equipment.
Q. 25 But you put gas in over coal fo.r that reason.
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A.

On account of its cleanliness, easier to operate.

Mr. Stant:
I believe that is all.
RE-CROSS EXAMINATION
By Mr. Lavinder:
X. 1 Mr. McCrary, you say that you were
afraid that you might be sued by some of your
tenants?
A. I didn't say afraid.
X. 2 It was a possibility.
A. We were talking in generalities.
X. 3 Can't your lease be cancelled after 30 days?
A. Yes, sir.
X. 4 So that you could have cancelled any lease at the:
end of 30 days?
· A. But he had a claim for 3 o days.
X. 5 In which you would have had to take care of
them. You said that the Government guaranteed the bonds
that were held by other partiers?
A. Yes, sir, they a.re guaranteed.
page

--
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~

The Court:
Why do you keep going on that?
Mr. Lavinder:
I want to get it straight.
The Court:
I thought when I first made my remark to it that plaintiff
had gone far enough in response to what was brought about by
the opening statement. The matter bas no business in the case
to begin with. Since the statement was made, I thought plaintiff was entitled to introduce some evidence. It seems to me
that both of you have gone far enough on it now, because the
Court has already told the jury it was immaterial as to the
status of this plaintiff. The question is in regard
page 1 1 o ~ to the rights and duties, if any, under the .contract,,
and not the status of the claim.
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Mr. Lavinder:
All right, your Honor.

X. 6 You stated that when you went out to inspect
the gas field, I believe, they call it the Early GroveA. I didn't say "inspect," Mr. Lavinder.
X. 7 Went out to see it. Did you say you went with
Mr. Stant and Senator Elkins, or at their suggestion?
A. I went with them, I believe.
X. 8 Senator Elkins was practically the owner of the
field?
A. The one that was boring the wells, as I understand it.
X. 9 Mr. Stant was the attorney for the Industrial Gas
C~rporation?
X. Io As a matter of factA. Yes, I believe he was.
Mr. Stant:

If you want to be accurate, Senator Elkins was Bristol
Natural Gas.
Mr. Lavinder:

I thought you were counsel for the Industrial Gas Corporation?
Mr. Stant:

I don't know what time he is talking about.
page

111

~

The Witness:

I went, but I don't know when.
X. I I Your office at the time that this contract was
signed with East Tennessee Light f1 Power Company, your office was adjoining offices with the offices of the Industrial Cas
Corporation? You were there?
A. No, sir. We were on the same floo.r, but not adjoinmg.
X. 1 2 Within a door or two?
A. That is right, yes.
page 1 1 2 ~ By Mr. Stant:
Q. 1 I failed to ask you before lunch the names
of the members, of your Commissioners. Who a.re they?
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A. Mr. C. P. Daniel is Chairman; Mr. W. H. Blakely.
Vice-Chairman; Mr. Carl A. Jones, R. H. McClure, H. H.
Harkrader, Commissioners.
Q. 2 Have they all been members of the Authority
since its organization?
A. Yes, sir.
Q. 3 One other thing. These different buildiingsare they all the same size?
A. No, sir, some of them ha.ve six units, some have eight,
and some of them have nine.
Q. 4 That being the case, were different size gas boilers
used and then when you changed, were different size coal boilers required?
A. Yes, si.r.
Q. 5 Did the difference in size have anything to do
with the necessity of .calling in your consulting engineer?
A. Yes, sir, to know what size coal boiler to buy, what
size coal boiler would be required to take care of the radiation
required in each of the buildings.
Q. 6 You did not include in you.r items of
page

I I

Q.
A.

r damage

3

any change whatever in the radiators

themselves?
A. No, sir.
7 Were they left as they were?
Yes, sir.

(Witness excused)
Mr. Stant:
That is all we have, your Hqnor, ·at this time.
THEREUPON, the defendant, to maintain the issues on
its behalf, introduced the following evidence, to-wit:
CLYDE FARNSWORTH, the next witness, called on behalf of the defendant, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
By Mr. Lavinder:

Q.

1

Your name is Clyde Farnsworth?

... ·
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A. Yes, sir.
Q. 2 Are you connected with the East Tennessee Light
~ Power Company, the defendant in this case?
A. Yes, sir.
Q. 3· What is your office, Mr. Farnsworth?
A. General sales manager.
Q. 4 Did you have anything to do with the making of
the contract between the East Tennessee Light ~ Power Company and the Housing Authority, which is an exhibit in this
case?
A. Yes, I had quite a bit to do with it.
page 114 ~ Q. 5 Just tell the jury who your preliminarr
dealings leading up to the making of the contract,
were had with and where.
A. Well, I had more to do with it, I guess, than any
other member of the company. There was a great deal of dis.cussion, primarily through representatives from the Housing
Autho.rity in Washington. I think as far ahead, maybe a year
ahead of the actual construction of the project, various representatives would come down to BristolQ. 6 Representatives of what?
A. Of the United States Housing Authority in Washington, to discuss the proposition, most of which discussion revolved' about the matters of p,rices and cost of service, and things in
that connection.
Q. 7 Did you take any trips to Washington in .connection with it?
A. Yes, sir, I made two trips down there.
Q. 8 Two trips to Washington?
A. Yes, sir.
Q. 9 Who did you take up the matter with when you
went to Washington?
A. Two or three people down there. I had mos.t of my
conve.rsation with a man by the name of George Parker who
was in the legal department. Mr. Parker was in
page 1 1 5 r Bristol on two or three occasions and talked to me
about it, and also contacted another Parker who,
I believe, was the head of the legal department down there.
Q. 1 o After the terms of the contract were agreed upon,
who reduced it to legal form, to writing?
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A. Well, they submitted usQ. I 1 Who is "they"?
A. Well, the representatives of the Housing Authority
there in Washington.
Q. 12 They submitted the contra.ct to you?·
A. Submitted to us, and after considerable discussion and
changing of the terms and provisions of this contract, it was
finally agreed to by both parties.
Q. I 3 Have you got the form of the contract that was
sent to you from the United States Housing Authority?
A. I don't have it in my possession here.
Q. I 4 I thought you had it this morning.
A. I left it at the office.
Q. I 5 We want it and want it to be filed as an exhibit.
A. I will get it.
Q. 1 6 How does it happen that a copy of the
page I I 6 r contract that is filed as an exhibit in this case
bears a cover of the firm of Peters. Lavinder,
Peters ~ Rouse on the back?·
A. I don't know how that copy had that.
Q. I 7 Does the original have it there or not?
A. I don't know.
Q. 1 8 Do you know how it ha.ppens to be on there? •
A. Well, I went down there and had you pass upon the
contract. It .could have happened in your office there.
Q. I 9 You brought the contract and submitted it to
your attorney?
A. Yes, you okayed it.
Q. 20 Mr. Farnsworth, did any shortage develop in the
amount of gas that you were obligated to sell to the plaintiff in
this case? If so, when did that shortage develop, ·and just give
us some idea of how it developed, and how much, and so on.
A. Well, the first shortage really developed when we got
into some cold weather. I can't tell you the exact date of that
time. I think some of our men have that on the record, but the
first actual shortage developed when we got into quite a drop in
temperature where the demand for house heating and buil:ding
heating and various other kinds of space heating became so great
that the gas .company in the field wouldn't supply that demand.
Q. 21 What did you do?
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page

117

r M,r. Stant:

If your Honor please, for purposes of the record,
and of course for reasons which the Court and counsel will
understand, in view of various pleadings that have been filed,
we want to note an objection to this type of question and any
answers which may be given on the ground that it does not constitute in law a defense to this suit.
The Court:
Overruled.
Mr. Stant:
Exception. May we treat that as a general objection so
as not to take up time?
Mr. Lavinder:
Yes, if you want to object to all the proof we introduce
along that line, we will consider that you do so.
Mr. Stant:·
All .right.

Q. 22 What did you do aft~r this shortage?
A. We proceeded with newspaper advertisements, radio
broadcasts, and personal contacts by members of the sales
department calling on va.rious customers that were· using gas for
building and space heating and informed them of the shortage
of gas and asked them to curtail the use of it or conserve the
use of it as much as possible so as to cut down the demand on the
sytem.
Q. 23 At that time did you have enough gas to meet the
requirements of all your customers?
A. Well, we did after a voluntary cooperation.
page I I 8 r Q. 24 I mean before the cooperation-at the
time you asked them to .cooperate, did you have
enough?
A. Oh. yes, it was-we have advanced waming of the
impending shortage due to pressure shortage in the field. We
don't have to wait until it gets here. We knew a day or so
ahead of the time.
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Q. 25 In other words, you get a warning from the pressure in the field before you get a warning. at the other end of the
line?
A. That is right.
Q. 26 And that is the time you approached your customers for cooperation?
A. Yes, sir. We had a day or two of time before the
·
shortage would have arrived.
Q. 2 7 Did the shortage finally arrive at this end of the
line, shortage in the amount of gas?
A. Yes, it became short. However, we were able to take
ca.re of our customers that stayed on the line andQ. 28 You took care of them that weren't willing to go
off?
A. We didn't cut anybody off.
Q. 29 Did anybody go off the line?
A. Oh, yes, any number of our customers were
page I I 9 r very cooperative, and ·~ome of them turned off
their furnaces, particular! y those that had other
means of heat, and. reduced their thermostatic temperatures and
did other things in order to cut down their demand on the gas.
Q. 30 Do you mean then you had ample gas the.re for all
customers after they had cooperated o·r before?
A. We had enough gas to supply the customers after they
were cut off.
Q. 3 I You didn't have enough before?
A. I will put it this way: We would not have had, if
they had not cut off . No customer was ever without gas service at any time.
Q. 32 Mr. Farnsworth, after you approached your customers with reference to cooperation and asking them to change
over from the gas to other forms, how many did .change over to
some other form of heating?
A. You mean at the first time?
Q. 3 3 At all times, during times that you were asking
them to change..
A. Well, I don't have the figures. Of course, I do know
that 76 of our building heating or space heating customers total
converted back to other forms of equipment, but over what
period of time, I couldn't answer that.
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Q. 34 After the shortage developed?
A. Yes.
Q. 3 5 76 went off of .space heating?
A. That is right.
Q. 36 Mr. Farnsworth, you said that no customer was
ever cut off?
A. No customer was ever cut off.
Q. 3 7 Did you, or any other member so far .as you
know, threaten anybody on account of the shortage of the gas?
A. No, sir.
Q. 38 What form did you put your approach in to your
customers? What did you say to them, and how did you form
your request?
A. Well, we informed that of the drop in the pressure
and the possible impending shortage and simply urged them,
you might say, to help us conserve the supply by reducing their
demands on mains there.
Q. 39 Did you personally talk to Mr. McCrary in reference to the gas that was used by the Housing Authority of
the City of Bristol?
A. Yes, sir, I talked to him.
Q. 40 Was any threat made to him?
A. No, none whatever.
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Mr. Lavinder:
Take the witness, gentlemen.
page

121

~

CROSS EXAMINATION

By Mr. Stant:
X. r M.r. Farnsworth, the form of contract, you say,
got into your hands either through the local authority or the
U.S. H. A. in Washington. That was a mimeographed form
that they let you have; that was all it was, wasn't it?
A. I think it was their standard form of contract that
they put out to all these housing projects. L checked that
against contracts in Atlanta and checked with a number of utili. ties in the southeast, and they all had the same identical contract
as this one.

I
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X. i It was in mimeographed form, covering both gas
and electricity?
A. No, it wasn't covering both. They had written in
"and gas."
X. 3 It had a lot of notes on it which would call for
changes, depending on certain situations, didn't it?
· A. Well, it had a few notes in there. I don't know
exactly what they were.
X. 4 .And of course, you.r negotiations that you are
talking about prior to the actual execution of the co!ntract had
to do with electricity as well as gas?
A. It had mainly to do with electricity. Most of the
argument was over electric rates. Very little was

---

..

page

I 22

r

said about the gas.

X. 5 The gas really came· into the picture a
little later than your negotiations on the electricity, didn't they?
A. Yes.
·
X. 6 . However that may be, your company, or somebody for it, actually drafted the typewritten contract and sent
it back to the Authority?
A. Well, no. We changed it. We made several changes
in there, struck out one or two paragraphs that we didn't feel
like applied to this particular kind of service.
X. 7 It was first put in typewritten form by somebody
on behalf of the company?
A. Yes, I think so.
X. 8 And then you sent it in, and it came back with
four o.r five suggestions. You finally ironed those out, a·nd it
was signed in typewritten form, as here exhibited?
A. That is right, it was changed several times afterwards.
X. 9 Regardless of what assistance or advice you had
or whoever may have been sent to see you, it was signed as a
contract by this local Housing Authority and your companythey were the parties to the contract?
A. Why, yes, on the face of the contract, but actually all
my dealings were with people in Washington, and as a matter
of fact, the local people had practical1y no say
page I 23 r about the terms of the provisions or anything.
else. Everything had to be handled with Washington or relayed to Washington. All my discussion about the

I

I
/

i

Housing Auth. of Bristol v. E. Tenn. Light

~

Power Co.

1o1

Clyde Farnsworth
controversial points were with representatives of the legal department down there in Washington.
.
X. Io I say whatever their method of working it out and
advice from Washington may have been, it was signed by the
to the contract?
parties
1
A. Yes, it was signed by local people here.
X. I I And your talk, at least a pa.rt of your talk, when
you say a gas shortage developed was with Mr. McCrary?
A. Yes, we went to Mr. McCrary. Of course, I talked
to Mr. McCrary several times, too. I went to his office but he
usually relayed me on to Washington.
X. 1 2 Mr. Farnsworth, before you made a contract
with Industrial Gas Corporation, your company had its geologist down here in this field, didn't you?
A. Well, I think they had. I am not in that department
and don't follow that along, but I understand that we did.
X. I 3 And you went over these housing projects, that
being in your department, with a view of making an estimate of
its requirements covering the period of twelve months?
A. No, we didn't do that. Washington had
page 1 24 ~ figured out beforehand. We had nothing to do
with making up of estimates at all. We simply
took their figures they passed on to us, and we applied our rates
to their figures and found out what-as far as the estimates
for refrigeration and gas for heating, that was all given to us
by these people in Washington.
X. 14 My question is that about the time, either shortly
before or shortly after the date, of this contract with the
Authority, did you not make an estimate of what their requirements fo.r these units would be for a twelve months' period?
A. No, we didn't make that estimate. I think I supplied
those figures, but I called up Mr. Kearfott who had those figures in his office that had been given to him by somebody-Mr.
Gardn~r or somebody from Washington-and got those figures from him and passed them on. We never did make u_p any
figures ourselves.
X. 15 Didn't Mr. McCrary have a talk with you shortly after the contract in order that you might give him your ideas
of gas requirements and what their bill would be for a twelve
months' period?
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A. No, I don't recall any talk of that kind. I might have
given him a little information. I think he did ask me about
how that gas would be divided up monthly, that
page 125 ~ is, for the heating of a project of that kind the
gas consumption wouldn't be the same every
month, because in the summertime with the cooking and watJr,
hot water, only, the gas consumption would be maybe only a
third or fourth as much as it would be in the wintertime when
the heating system was operating. I think· I helped him figure
out, try to figure out, just how that consumption would fall on
each month-what it would amount to in the winter and what
it would amount to in the summer time, but I never made up
any estimate as to the requirements for gas in the project.
X. 16 Mr. Kea.rfott was the Housing Authority .architect, wasn't he?
A. Well, I believe he was.
X. I 7 Didn't you get from him the dimensions of the
various buildings?
A. No.
X. 18 You didn't do that. Do you recall
Mccrary
asking you to furnish him the gas consumption and breakdown
of it by months?
A. That is what I referred to. I did furnish them that.
X. I 9 Wasn't that based on the figures the architect gave
you as to the number of cubic feet to be heated?
A. No, that was based on the figure he gave me
page 1 26 ~ on the number of cubic feet of gas that would be
consumed.
X. 20 YOU mean that Mr. Kearfott gave you?
A. Yes, Mr. Kearfott gave me.
X. 21 The numbe.r of cubic feet?
A. Of gas to be consumed. ~ never made any attempt to
figure out the gas .consumption of the buildings whatever.
Nobody in our organization did, that I know of.
X. 22 You mean you entered into a contract in September, 1940, without any sort of investigation as to what the requirements would be?
A. No, didn't do that. We had these estimates already
from Washington. We had their figures as to what they
thought the gas consumption would be.
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X. 23 On that basis, if it was that way, you then had
their estimate of what the annual requirements would be and
you had that before you entered into your contract?
A. Yes, we had that. They changed it two or three
times, though, before it was all over with.
X. 24 Changed the estimates?
A. Yes, changed their estimates.
X. 25 .Do I understand you then that you did or did not
make any investigation as to what you could supply th~ Housing Authority before you entered into the contract?
A. What do you mean by that?
page 127 ~ X. 26 Do I understand you to mean that you
or your company did not make any investigation
-before you made this contract with the Housing Authority as
to what you would be able to supply it?
A. You mean whether or not the field would supply it?
X. 2 7 I mean whether or not you could-you are making the contra.ct.
A. Well, as far as I know we had a contract for the delivery of so much gas, and I knew how much gas they said
they consumed at the Housing Authority, and the gas we had
in this contract was far in excess of demands of the Housing
Authority. There wasn't any inv·estigation made.
X. 28 How much did you expect the Housing !\.uthority
requirements to be then?
A. Wlell, I don't remembe~ those figutes-~mewhere
around-I don't know; you probably have those figures there,
just what they are. I wouldn't attempt to sa.y without refer1ing to records.
X. 29 I was going to show you a letter of September
26, 1940, from you to Mr. McCrary and the statement of
figures attached to it, and I will ask you if you did write tfiat .
letter and furnish the statement atta.ched?
A. Yes, sir, I wrote this lette.r and furnished
page 128 ~ figures-just what I referred to as being the breakdown by months.
Mr. Stant:
We will introduce this as Defendant's Cross Exhibit r.
(Thereupon, letter dated Septembe.r 26, 1940, and
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attached statement, were filed as Defendant's Cross Exhibit r and are attached hereto.)

X. 30 Read the letter that has been introduced.
A.

(The witness read the letter.)

X. 3 1 Now the statement attached to it is broken down
by months, one heading being "Heating Gas Consumption,"
and the other "Amount of Bill,'' and fo,r the twelve months beginning, as you have here, the month of September, which
shows a total of 25,031 ,ooo cubic feet over a twelve months'
period. Do you say that was your estimate or somebody else's?
A. That 25,031,000 was somebody else's estimate, hut
I was responsible for having it broken down by months; it
wasn't a year, but nine months.
· X. 3 2 Is that what you conti?mplated their requirements would be at that time?
A. Well, substantially, yes.
X. 33 Mr. Farnsworth, you spoke rather generally of
a shortage of gas developing. When do you say that first was?
A. Well, I don't have the dates in mind. Some
page 129 ~ others in the organization would probably be able
to supply them better than I could.
X. 34 The time you were talking about was in Nov·ember 1941, wasn't it?
A. First shortage in 1941. That is the one I had in
mind. Of course, I don't know what day it occurred on, and
I haven't looked back to see the figu,re.
X. 35 I understand you to give the date. Is that the
one you are referring to?
A. Yes, the first time is the one I had reference to.
X. 3 6 Do you have available the amount of gas that
your company sold in that month of November, I 941?
A. No, l don't have it myself.
X. 3 7 Somebody else should have that?
A. Somebody else.
X. 38 You mean a record of that doesn't come under the
sales manager?
A. Well, not particularly, no.
X. 3 9 Well, didn't the sales manager know as you went
along and took on new contracts what amount of gas you were
then using and selling?
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A. · Well, at the time we were taking on new contracts,
we had gas. We certainly stopped selling it when we found
there was going to be a shortage.
X. 40 You say you first found that out in No- .
page 130 ~ vember of 1941?
A. Yes, sir.
X. 41 As a matter of fact, you probably would- know
this: You are familiar with the fact ·that your company at our
request has furnished a list of all use.rs of natural gas whose use
began after September 5, 1940-that is the date of the contract with the Housing Au.thor.ity-down to September 1,
1943, including old customers who added natural gas for space
heating purposes. You are familia.r with that?
A. I know they got up some figures for you.
X. 42 You didn't assist in getting this up?
A. No, I had nothing to do with it.
X. 43. Do you know who got this up?
A. Mr. Phetteplace, I presume, had those figures prepared.
X. 44 I believe your company began the use of natural
gas in the month of June, 1939, and the contract with the
Housing Autho.rity was a little over a year later, September 5,
1940. When would you say that you began the efforts to increase the sale of gas after you began to distribute it?
A. Well, we began right after we started distributing it.
X. 45 Did that continue on down after Septempage 131 ~ her, 1940?
A. Well, I think it did.
X. 46 Did it continue after Mar.ch, 1941, in the summe,r· of '4 I prior to the November shortage you mentioned?
A. Well, we discontinued along in there sometime. I
don't remember exactly when it was we discontinued aggressive efforts to sell gas. I don't know when-I know of course.
we cut off sharp whenever the gas shortage developed.
X. 4 7 Do I understand that you didn't make any effort
to cut off space heating gas or to encourage people to use less
of it, as well as cutting it off, until afte.r November 1942 shortage developed?
A. Yes, to my knowledge that is the first real excuse we
had had for trying to cut down on the use of it.
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X. 48 Now, did you participate in that, that is, in the
efforts to get your heating .customers to discontinue heating
use?
A. I had some little part in it. I was mostly under Mr.
Phetteplace' s direction, too. ·
X. 49 In the opening statement, M,r. Lavinder said that
76 space heaters changed over to another form of heating, and
that this was the only suit·which had been brought. I want to
ask you whether or not your company didn't offer to pay, and
whether it didn't pay, either all or some of your
page 132 ~ space heating customers who did change over on
some basis of reimbursement or. partial reimbursement for the equipment or expense of converting?
A. Well, I understand that Mr. Phetteplace did some of
the customers that had bought equipment from the company,
he made some kind of adjustment with them ..
X. 5 o Those who had bought the equipment from the
company?
A. Yes, bought from us, where our men had sold them
to them, we made some kind of adjustment with them.
X. 5 1 In other words, your .company, afte.r you began
to use natural gas, did also sell gas heating equipment?
A. Yes, that is right.
X. 5 2 Now, some of that equipment was what we know
as a gas-fired boiler, built only for that purpose. Do you
handle that kind, too?
A. Yes, sir.
X. 5 3 And then a good many other customersA. I would say we only handle a ve.ry few pieces of it.
There is the self-:contained gas-fired boiler units. That is where
the gas boiler is an integral part of the heating plant. We ~9ld
a few of those. I am not in position to say how many, but it
was very few. Then most of the other types of gas heating
burners that we sold were conve.rsion burners,
page I 3 3 ~ where you take out the old coal grate from your
furnace and install this conversion burner in place
of you.r grate. We did at one or two places sell a complete outfit.
X. 5 4 You handled both types and sold both types?
A. Yes, sir. Yes, sir.
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X. 5 5 The conversion job, as well as the other, when it
was put in of course was at the expense of the property owner?
A. Yes, that is right.
X. 56 You are not familiar with the basis of reimbursement if your company adopted a reimbursement basis, are you?
A. Well, I am not familiar enough with it to make any
statements about it. I would rather let somebody else.
X. 5 7 Mr. Phetteplace?
A. Mr. Phetteplace can answer that.
X. 5 8 When you answered Mr. Lavinder that no threat
of any kind was made the Authority, Mr. Farnsworth, you
didn't mean to say, did you, that somebody for the company
didn't either say or w.rite, or both, to them that it was absolutely necessary for them to find some other form of heating?
A. Well, I probably misinterpreted the word "threat".
I mean where you go out and use some kind of fo.rce to make
the customer do something. We never did that.
X. 59 But you did tell them it was necessary to
page I 34 r find some other method of heating the building,
didn't you?
A. Well, I don't know whether we put it that
way or not. We certainly tried to impress on the customer for
his own comfort and future safety that be ought to find some
other. I think we put it up to him as to being absolutely
necessary. He certainly couldn't take the position of not telling
the customers about an impending gas shortage, and we made
it impressive enough so that they would see .the necessity for
taking some voluntary action on the matter. But we didn't
threaten them or use any club that we might have. In fact, we
had no legal right to cut a man's se.rvice off. We didn't use
that method at all.
X. 60 Now, those people with the exception of the
Housing Authority had no prior negotiations and written contracts as we did here, did they? Covering the period of years?
A. No, they were served on our regular domestic contract.
X. 6 1 That is just like any gas user if he had come to
you and said, "I would like you to put in a conversion job,'' or
if you had tried to sell him, "I would like to put in a conversion job and heat your house gas" - it was just done, and
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he was billed for it, after you told him what the cost would be,
of course.
A. Well. I imagine so. I wouldn't say for sure
page 13 5 ~ exactly what the mechanics of that were. In
some cases we had to put in a larger size service to
the man's house. And then, too, when we'd sell the man
equipment, there was plenty of negotiating there. We had to
sign him up on a partial payment contract covering several
months, and I don't know how many now.
X. 6 2 Yes, that was how he would pay for it.
A. Yes, we had plenty of discussions on that part of it.
X. 63 That isn't what I meant. I meant that in none
of those ,cases was there a contract to furnish gas for a period· of
five years or any specific time?
A. No, we had no long-term contracts. I think most of
our contracts were on the basis of a year.
X. 64 Well, none of them were on a basis of this contract where you say, "We will furnish it to you for five years,"
was it?
A. Well, we had no contracts like that.

Mr. Stant:
That is all.
RE-DIRECT EXAMINATION

By Mr. Lavinder:
Q. 1 You were asked something about your cases ·with
other customers. Let me ask you first, Mr. Farnsworth, how
many customers, gas customers, did you ha,ve at the time ··this
shortage developed, about how many?
A. Well, I don't have those figures right at
page 136 ~ hand. I can give you an estimate. I think Mr.
Phetteplace has the exact figures.
Q. 2 Was it in the neighborhood of 2,000?
A. Less than 2,000, yes.
Q. 3 Less than 2.000. Would you say about 1900
then?
A. Yes, sir.
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Q. 4 Do you have written contracts with all those,
contracts to supply?
A. Every one o.f our customers signs up a contract for
service which is more or less of a- formal contract based on our
rates for service. That is filed with the regulatory .commission. That is. a contract, if you want to call it that.
Q. 5 A signed paper, isn't it?
A. Signed paper, and we are obligated to deli.ver service
to them.
Q. · 6 Did you have that same obligation to those custome.rs as to this plaintiff?

Mr. Stant:
That is objected to.

('

The Court:
That is a question of law. Sustained.
Q. 7 In answer' to Mr. Stant, you said in some cases
where space heaters took out gas-fired boilers and put in other
forms of heating some adjustment was made by
page 13 7 ~ Mr. Phetteplace. You were not familia.r with
what adjustment was made by him, are· you?
A. Only indirectly. I would rather he would make the
statements in that respect.
Q. 8 You said in answer to Mr. Stant-he was asking
you about trying to sell gas-that you cut off sharp, your exact
words "cut off sharp," when the shortage developed. What do
you mean by you "cut off sharp"?
A. I meant we stopped selling gas.
Q. 9 Stopped tryb:ig to sell gas?
A. Stopped in our tracks, in other words.

RE-CROSS EXAMINATION
By Mr. Stant:
X. 1 You were asked about the approximate number
of customers you had when the shortage developed which, I·
understand, you mean November, 1941, the beginning of it.
Now can you tell me how many more .customers you had then
than you had in September, I 940?

I

ro
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A. No, I couldn't give you those figures without refetring to the record~.
X. 2 Well, this statement here shows 135 newA. Well, I didn't prepare that.
x.· 3 Do you happen to know the number of cubic feet
of gas that your company used the first full month that you
began to distribute natural gas, July, 193 9?
·
A. You mean total? I don't have those totals at
page I 3 8 r all.
X. 4 Is there somebody here that would know
it?
A. Yes, sir.

By Mr. Lavinder:
RE-DIRECT EXAMINATION
Q. r There is another question that I forgot to ask
about this last exhibit, Defendant's Cross Exhibit No. 1. The.re
are two pages o.f that exhibit. the first page a letter from
you stating that you are breaking down the estimated gas consumption by months, and then say this is based on the architect's figures of twenty-five million and so many feet per year
for heating purposes. Mr. Stant asked you whether or not the
figures on the second sheet were your estimates of the amount
of gas that would be consumed by those units for each of those
nine months. I want you to state whether that is your estimate.
o.r whether that is the estimate based on the total amount consumed made by Mr. Kearfott?
A. That is the estimate made on the total amount consumed.
The Court:
The monthly estimate totals are your estimates based on
the total amount, annual estimate furnished to you?
page

1 39

r

The Witness:
That is right.
RE-CROSS EXAMINATION

By Mr. Stant:
X. r But your letter says that it is based on the ar.chi-

Housing Auth. of Bristol v. E. Tenn. Light t1 Power Co.

111

Charles E. I de

tect's figure of 25to3 1 tooo cubic feet pe.r year for heating purposes. Isn't that the way you make an estimate of heating requirementst by cubic feet and type of building and so on?
A. Welt that is not the way I make it. I was simply
breaking that down there. He ga.ve me a total figuret and the
simple way would be to divide it by 12. Well, I prorated that
over the heating season as best I could so that more of it fell in
one month than in another. That is based on that 25 milfi.on.
And that is all there is to it.
X. 2 But I believe you did sa.y that that was substantially what you expected to furnish them?
A. I was taking his word for the gas consumption.
X. 3 Even taking his word for it, that gave you that
knowledge that was the estimated quantity?
A. Yes, that was what we probably thought it would
be.
(Witness excused)
CHARLES E. IDEt the next witnesst called on behalf of
the defendantt being first duly sworn, was examined and testified as follows:
pag~ 140 ~

DIRECT EXAMINATION

By Mr. Lavinder:
Q. 1 Mr. Ide, you are the President of the East Tennessee Light f1 Power Companyt are you?
A. I ani, .sir.
. Q. 2 Were you the president of that organization m
I 9 3 9 and several years prior thereto?
A. Yest sir, I was.
Q. 3 Did you have any negotiations with anybody
leading up to the signing of the contract of September 5, r 940,
between your company and the Housing Authority of the City
of l:\ristol?
A. As to the actual negotiationst Mr. Farnsworth handled
the bulk of those. Mr. M.cCrary came to see me one day prior
to the beginning of those negotiations and stated that they had
decided to use gas in the housing projects. He wanted to dis-
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cuss with me the matter of a contract for electric service, for gas
service, and also a contract for servicing the gas and electrical
appliances that would be installed in the two projects. We discussed that at some lengths, and while the two housing projects
were fairly close together, yet they could not be served through
one single mete.r installation. I told Mr. McCrary that in view
of the fact that these two projects were of considerable size.
located comparatively close together, that providpage I 4 I r ed We got a contract for both gas and electric service, we could make him some concession through
that form of a cont.ract. We discussed only in a general way
the terms of that contract.
Later I think Mr. Blair talk'ed to me about the gas, and I
told him it didn't make any difference whether our company
sold it or whether his, but we had gas ma.ins in .close proximity
to the Housing Authority and we could probably serve it with
a little less investment than his company could. He said it
didn't make any difference who served the business:
The result was that the contract was negotiated and worked out as has been discussed here today.
Q. 4 Who is Mr. Blair?
A. Mr. Blai( is the president of Industrial Gas Corporation, the owners of the pipe line from which we buy our natural
gas supply.
Q. 5 Where does the gas come from
A. The gas comes from about 9 or Io miles outside of
Bristol. The leases are owned by the Bristol Natural Gas
Company. The wells are owned by the Bristol Natural Gas
Company.
Q. 6 Who owns the pipe lines into Bristol?
A. They are owned by the Industrial Gas Corporation
with whom we have our contract and from whorr
page I 42 r We received the gas.
Q. 7 Is the Natural Gas Corporation that you
referred to there, the Bristol Natural Gas Corporation, that is;
is that the concern owned by Senator Elkins that has been referred to?
A. It is, yes, sir.
Q. 8 At the time you entered into this contract, I want
you to tell the jury what reasons you had to believe that you
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could fulfill the terms of that contract which provided that
you should furnish the plaintiff in this case their gas requirements for a period of five years.
A. Well, that first well was drilled out there a number
of years ago, I think back about ·1929. Since that time there
have been seve.ral additional wells drilled, some of which were
producers, some of which were not. We were approached by
the Industrial Gas Corporation people in regard to the sale of
gas by us for distribution.
Now to cease the distribution of manufactured gas and
start the distribution of natural gas requires considerable change
over. They are entirely different forms of gas. They require
.changes of burners. It required certain construction wok to
fix up our distribution system to receive it, to build pipe line
to connect with the Industrial Gas Corporation. It required
that we would put in certain equipment for putting an odor
in this gas as a matter of safety. And we, of
page 143 ~ course, were very much interested before we went
into such an operation, which can't be started arid
stopped over night, as to what the supply would be and how
long it would last.
We inquired particularly of Mr. Blair and the Industrial
Gas people who assured us that they had ample gas there to take.
care of these requirements. He showed us certain maps showing the leases which were held by Senator Elkins' company,
and outlined in .considerable detail what he thought the prospects of gas were. He assured us that there was an ample supply there to meet our needs and that additional wells would
bring in sufficient gas to maintain that supply.
Well, not content with that, I discussed the matter with
other geologists, some of whom went out in the field, made a
brief inspection and checked the records of the Industrial Gas
people and other records which were supplied by the Bristol
Natural Gas people.
It was recognized that the formation was not large in extent; the formation was fairly well defined. and before we
went into this contract, enough wells had been drilled to fairly
well outline the extent of the formation which might .contain
gas.
Based on my conversation with these geologists-or rather.
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prior to the reaching of a conclusion on that matter, we also made a market survey. Assuming
that we go to natural gas, sta.rted the distribution
of it, what will it take to supply the needJ, what will it take to
supply the market that is available here. We made a ·careful
check of all the large industrial plants to see what gas might
be available, or what gas could possibly be sold to those plants
to replace your coal boilers. There were such plants· as the
Columbia Pape.r Mill, Dixie Tannery, and Bristol Knitting
Mills.
We also made estimates as to what gas might be required
to supply the load to domestic customers, to .commercial customers for cookin.g and water heating, what amounts of gas
might be sold for house heating and space heating.
We set up a very careful estimate by years of how much
we would sell the first year, the second, the third, fourth, and
fifth, and so on, over a ten -year period. And our best estimate of the gas that would be required was approximately two
billioIJ. feet of gas to supply our needs, what we could reasonably expect to sell over a ten-year pe.riod ..
The lowest estimate of the gas reserve out there that 1 got
from anybody was in excess of two billions of feet. The Industrial Gas people told me that their estimate was a minimum
of three and a half billion feet, which was nea.rly twice what we
estimated the market would be for an entire ten-year period.
In the meantime an additional well had been
page 145 ~ drilled, which the first indication showed to be
nearly as -good a well as two of the best ones tnat
had already been drilled. And from .consulting the best advice
we could get, and discussing the supply with the Industrial
people, we conservatively estimated that we could count on
somewhere between 2, I oo, ooo, oo and 3, 5 oo, ooo, ooo feet of
gas from that field.
The City officials we.re quite anxious that gas be distributed. Several meetings were held. We were approached by
City officials to make this agreement and start the distribution
of natural gas.
.
So on the basis of these estimates tha.t the supply would
last a minimum of ten years, and possibly up to fifteen, with
the further hope that eventually they might locate some other

page r 44
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gas fo.rmation or gas pipe line might come in this vicinity, we
set about to negotiate a contract with the Industrial Gas people,
which we finally did. That .contract committeed the Industrial
Gas Corporation to supply us up to-

Mr. Stant:
We object to that.

The contract is the best svidence.

The Court:
Objection sustained, as to tpe terms of that contract. That
is. Mr. Ide' s statement.
A. (Continuing) What I am trying to bring out here
is that we contracted for more than ample gas to supply the
needs here.
page 146

r Mr. Stant:
We object.

The contract would have to speak

for itself.
Mr. Lavinder:
His statement has already been made about what the situation was.
The Court:
Wait a moment. Do you expect to offer the cont.ract?
Mr. Lavinder:
We hadn't expected to because we didn't see any reason
why we should. The contract, the other one, is in with the
plaintiff in this case. If there is any reason why it would become relevant, we will introduce it, but we don't see any reason
at this time to introduce it.
The Court:
The contract is the best evidence of how much gas was to
be bought by them.
·
Mr. Lavinder:
Of course, we are not bound by what we bought, but what
we sold.
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The Court:
Objection sustained to Mr. Ide' s statement.
Mr. Stant:
Your Honor, that statement, whatever it was, that he
bought under that contract more than his requirements we think
should be stricken out.
The Court:
Objection sustained, and that statement is stricken from
the consideration of the jury. You will not consider any statement made by the witness with reference to the
page 14 7 ~ contract made with Industrial Gas Co.rporation
as to what the contract said.

Q. 9 Mr. Ide, you stated the grounds that you had to
believe there was an ample supply of it before you went into
this contract. I wish you would state whether any test was
made of the well that was .considered the best well to see how
it would stand up under adverse conditions by letting the gas
blow loose in the air, and what was the effect of that?
A. Well, the pressure of the gas at these wells was tested, and it was something in excess of 1 200 pounds per square
inch. The wells were opened and permitted to blow into the
air, and that open flow was gauged-one well blew into the
air for 58 days.
Q. 1 o Continuously?
A. Continuously. After it was kept in, the pressure built
.right back up to the original pressure of something in excess of
1 200 pounds.
Q. 11 Now, about the time you entered into this contract with the plaintiff in this case, the pressure was about 1 200
pounds in these wells. Getting that into daily cubic feet, how
many cubic feet were those wells supplying at the time you went
into the contract?
A. The open flow at the time of the contract
page I 48 t Was something in the neighborhood of 4 million
feet per day, slightly less than 4 million feet per
day.
Q. 1 2 Now getting that into the number of cubic feet
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daily that can be delivered at the ~end of the pipe lines, how
much would that have been deliverable in Bristol assuming
that there was about 4 million cubic feet per day at the field?
How much could you have·delivered to your. customers daily?
A. Approximately a third, about that, or about one and
one-third million feet a day.
Q. I 3 You say that before you entered into the contract
you tnade an estimate of all the .requirements of all your .cus·tomers for gas. I wish you would state what your estimate was,
and file it if you have it here-what. that would amount to.
A. ,We estimated by years. The first year after the distribution of natural gas was started we estimated that the requirements of our customers woulcl be 70 million cubic feet.
That went up the second year to I ofr million, then I 29 million,
I 49 miilion, I 5 7 million, and so on up until the tenth year it
was estimated that we would require 195,500,000 ·cubic feet.
That was a total for the 10 years of 1,515,500,000 cubic feet.
It was estimated that the Industrial Gas Corporation customers would take in the neighborhood of anothe.r 500,000,000
cubic feet, or that would be a total of 2,015,500,000 cubic feet
feet to supply our own customers, plus the .cuspage I 49 ~ tomers of the Industrial Gas Corporation for the
entire period of Io years:
Q. I 4 I will ask you to file'. that statement showing the
estimate for the number of years. That was the estimate you
made before the contract was signed?
A. Yes, sir.
(Thereupon, a statement headed "Estimated Natural
Gas Requirements was filed as Defendant's Exhibit 1,
and a statement headed "M. CU. Ft. Natural Gas Pur-.
chased by E.T~L.P. CO. Since Natural Gas Was First Distributed" was filed as Defendant's Exhibit 2, both of
which are attached hereto.)
Q. I 5 I will ask you if you made a comparative statement showing the difference between your estimated amount
of gas that would be .consumed by that first year with what was
actually consumed after the contract was made.
A. I have a statement showing here what was consumed
each year since we have been distributing natural gas.
Q. I 6 Read what your estimate was and what the fig-
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ures show that was actually consumed after the contract was
made.
A. We estimated the first year we would use 70 million
cubic feet of gas. We actually used 30,8 I 6,000. We estimated
the second year we'd use I 06, 200,000. We actually distributed 75,392,000. The third year we estimated to require
I 29,300,000.
We actually distributed 99,565,000. The
fourth year we estimated would require 149,;oo,page 150 ~ ooo. We actually distributed 85,591,000. That
· was after the shortage began to develop and we
began to curtail, which accounts for the decrease. In 194 3 up
to the end of August, we have actually distributed 50,508.000.
Q. 17 Against an es,timated amount of -what?
A. That is: only eight months, but the fifth year we estimated I 57,000,000.
Q. 18 About 1oo million for ·s months; is that right?
A. That is right, and we actually distributed half of
that. Or the total amount that we have actually sent out for
the time that natural gas had been distributed from June r 939
to the 31st of August, 1943, 341,872,000 cubic feet as against
a minimum estimate which we placed on the gas available over
something in excess: of 2 billion.
Q. r 9 Mr. Ide, since the_ contract was made with the
Housing Authority of the City of Bristol, Virginia, the plaintiff in this case, have any additional wells been sunk in this
area in order to try to supplement the amount of gas?
A. Yes, sir, there have been two wells sunk.
Q. 20 \Vhen were they sunk_ and with what results, if
you have information on that?
A. One of them was brought in in October or November
of 194 r, I believe it was. The other one· was the latter part
of December of the same year. We had every
page 15 I ~ reason to believe that those wells would be as
good producers as, well No. 1 and well No .. 5 and
6 which had been d,rilled on the top of this structure. And"
based on that, we had every reason to believe·that there would
1:,e ample gas by the time those were brought in to take .care of
our requirements. Both of those wells were extremely d·isappointing. Their output was low, far lower than anybodr had
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any reason to expect- disappointing to the Industrial Gas
people and to the Bristol Natural Gas people as well. They
were so small, as a matter of fact, that they were not deemed
commercial wells.
One of those wells was drilled at the northeast or toward
the northeast from the wells. that had already been drilled. The
other to the southwest. Having been practical failures in both
ends of this structure, they condemned the structure. That is.
they indicated that the gas didn't go any furthe.r to the northeast or southwest, certainly not in commercial quantities, and
that any further drilling would be useless.
Q. 2 1 These two wells, as I understand, were at opposite ends of the area that these wells were supplying?
A. That is correct.
Q. 22 And the other six wells were between the two at
the time of the contract, between the two that were
page

I

52

r last drilled?

A. Yes, sir.
Q. 2 3 And neither one of those were wells that would
furnish gas in commercial quantities. Mr. Ide, have you got the
graph that shows the decline in the amount of gas supplied by
those wells?
A. Mr. Butterworth or Mr. Winchel has that.
Q. 24 What did you personally do, if anything, when
the shortage developed? What steps, did you take to apprize _
the. public of the situation or to deal with this plaintiff in this
case, or any other steps that you may have taken?
A. At the first indication of a shortage, I issued instructions to sell no more gas whatever, and we then proceeded to
rock along the two weUs that were being drilled. We had
hoped they would be sufficient to bolster up the then existing
supply. When those wells came in with such a small production, we then proceeded to try to get off of the system that load
which was causing the most trouble which was, of course, the
space heating load.
Now, the reason that is troublesome is this fact: As the
temperature goes down, the demand for gas goes up. And when
the temperature drops to about zero, it .creates an enormous
demand for gas. And it created a demand for gas far in excess
of the ability of those wells to supply.
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Then we were confronted with reaching a decision
page I 53 ~ as to what should be done. Now, those extremely
cold days come periodically. Sometimes they last
for a week, the temperature warms up for a period of time, and
you eventually get another period of low temperature. The
effect of that space heating load which varies with the temperature is that you get a much heavier load in the wintertime than
you do in the summ·ertime, so it was decided that the gas could
do the most good to the most people if the system was reTieved
of as much of that house heating load as possible, so that those
customers who used it for cooking and water heating and that
had a requirement for it regularly would have it available.
So our organization set about the job of apprising our customers of the fact the shortage did exist, that we could see no
way of replenishing the supply. There was no gas field available in close proximity to Bristol. The.re was no pipe line
available in close pi:oximity to Bristol. The result was that
many of these cm::tomers who had been using gas for heating
purposes converted to some other type of fuel.
Q. 25 Do you know the number? We have proven that
by one of the others, but I just won~ered if vou knew that or
not?
A. Approximately 76, I think.
Q. 26 You said there was no other gas available
_ page I 54 ~ to add to your supply. How about adding manu-·
factored gas to it? Let me ask you this: If
at the time this shortage developed, if you had manufactured gas to the entire capacity of your plant here in Bristol and added that and mixed it with the natural gas, would
you have had enough gas to have supplied the requirements of
your customers?
·
A. No, sir, we would not. That is not the only reason
why it .couldn't be done, however. When we stopped the
manufacture of gas and started the distribution of natural gas.
we put the plant in such shape that its depreciation would be
the least. We emptied the purifiers. We took down the metal
stacks. We did a lot of other things to put the plant away to
keep it in the best state of repair and that would have required
some time to have repaired it. After the plant was put in shape
then, it required approximately three weeks to set it up and get
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it in shape to manufacture gas. Another thing is that manufactured gas is a different kind of gas than natural. It is a dif -'
ferent BTU. It has other different characteristics. It requires
a different mixtu,re of gas and air to bum than does natural gas.
Furthermore, our rates are filed and it is required that we supply natural gas. Our contract with the Housing Authority requires that we supply natural gas. But even had we dis:tegard~
td all those considerations and had the gas plant been available
with its capacity, it would have been impossible to
page I 5 5 r have supplied the total demand of our .customers.
And furthermo.re, had the entire out-put of that
gas plant been delivered to the Housing Authority, it would not
have takeri care of the requirements.
The Court:
You mean the entire output of the gas plant along with the
available natural gas?
The Witness:
The gas plant alone. The entire output of manufactured
gas without natu.ral gas would not take caJe of the requirements
of all the customers.
The Court:
Let's take a short recess.
(A short recess was taken.)

Q. 27 One more question, please. Mr. Ide, you were
telling about the use that was made and the dismantling of the
gas plant while you were not using it. I want you to state
whether or not there has been a use that you have used that
plant for during the emergency, particularly with reference to
gas holders.
A. Gas holders have been in use constantly, even during
the time that there was an ample supply of natural gas. There
was also used boosters and other equipment.
Q. 28 Where do you keep your reserve that you are not
actuaily using?
A. Keep the holders full.
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Q. 29 That.is what they are for, to hold your reserve?
A. Yes, sir.
page 156

r

CROSS EXAMINATION

By fyfr. Stant:
X. r You always did that when you were using manufactured gas, if you could, didn't you?
A. When you manufacture gas, you manufacture it at a
constant rate throughout the hou.rs of the day. Your load fluctuates from one hour to the ·Other. So you use the holder to
either absorb the surplus manufactured or to supply the deficit
for dist.ribution. It always takes up or gives out the difference
between the rate of manufacture and rate of use.
X. 2 But the gas holders were built when you were
manufacturing gas and not for natural gas?
A. That is correct.
X. 3 And in the ve.ry beginning, when your use of
natural gas was less than at any other time, you used the gas
holders even then, did you not?
A. The holders were kept full.
X. 4 A good deal has been asked you and Mr. Farnsworth about whether they conferred with some representatives
of the United States Housing Authority in connection with these
matters. It is true in your case, is it not, that you didn't go into
this .contract with the Industrial and furnishing natural gas
either without taking it up with your home of~age 1 5 7 r fice or your folks in New York?
A. We had some conversation with them, but
never about the details: of the contract.
X. 5 But about the policy before. it was done?
A. No, we did not even discuss with them the matter of
the contract with the Housing Authority.
X. 6 Going back just a little-you all had been ·nego-·
tiating with the Housing Authority or someone for it on the
question of electricity before the gas ·.question came up muchr·
hadn't you?
A. I don't recall now. I presume we did.
X. 7 And you knew or were advised of the fact that
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Mr. McCrary had been discussing with Industrial Gas the ques-·
tion of its furnishing gas to the local authority?
A. I understood that he had been, yes, sir.
X. 8 You had that knowledge, of course, at the time
and before you and Mr. McCrary began to talk about gas for
heating and before the contract was made?
A. I understood that he had had some conversations with
the Industrial people.
X. 9 Well, wasn't it your suggestion, Mr. Ide, and not
Mr. McCrary's, that you just take over the whole thing, all the
gas and electricity so you would have it all at one place?
A. I don't know whose suggestion it was. I
page 158 r know Mr. McCrary came to my office, and we·
talked about the contract for the electric supply,
for the gas supply and for the servicing of appliances, and the
result of that conversation was that we submitted a proposition, as I recall it, to supply the whole thing.
X. 1 o You don't remember the details of how that otiginated then, you say?
A. Well, it was an outcome of conversation between Mr.
McCrary and myself.. I don't know whose idea it was first. ·
X. 11 Well, I will put it this way: You know that he
had been talking to Blair of the Industrial before you got into
the heating of it?
A. I understood he had, yes.
X. 12 Mr. Ide, who was the geologist, what was his
name, that you said you had here to look at this field befo.re, you
went into the contract with Industrial?
A. Well, I had talked with more than one.
X. 1 3 You had one down here, as I recall it.
A. Dr. Snyder came down after the Industrial Gas
people had told us that they had ample supply of the gas to
meet our needs. Dr. Snyder spent a few days out there, checking the result of their drilling operations and the flow of the
wells and matters of that nature.
X. 1 4 They just turned over to you and your
page I 5 9 r geologist such reco.rds as they had?
A. That is right.
X. 15 And of course, records are kept as wells are drilled?
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A. That is right.
X. r 6 Formations,, I mean. Who is Dr. Snyder, who is
he employed by?
A. He was at that time employed by Petroleum Advisors.,
which is a consulting firm which furnishes technical service of
various kinds to natural gas and petroleum subsidaries of the
Cities Service Company. He is a man of considerable geological
experience.
X. 1 7 And he was brought here by you?
A. Yes, si.r.
X. 18 Some of your associate companies, or City Service Companies, are engaged extensively in the natural gas
business, aren't they?
A. Yes, sir. Yes, sir.
X. 1 9 And I take it he was the advisor, too, when they
needed him, to some of the other companies?
A. That is right.
X. 20 About the same time, didn't Industrial have down
here Dr. Butts, the man who first wrote a pamphpage I 60 ~ let about this field or possibilities of the fiela?
A. I understand they did. I don't know.
X. 21 You didn't feel like, or you didn't go into this
matter of furnishing natural gas entirely on the records: and information, opinions, and estimates furnished you by Industrial.
but on the other hand, called in Dr. Snyder and made whatever
investigation that involved?
A. He checked against their findings. yes~ sir.
X. 22 He saw the field?
A. Yes, sir, and went over their records and studied the
geology of it.
X. 2 3 That is one of the things that geologists do, see
the fields and the structures, isn't it?
A. That is right.
X. 24 And you, I take it, were not content, not being a
geologist yourself, to go into it until you had Dr. Snyder's
views?
A. \Vell, you always do the logical thing when you are
confronted with a problem to consult the best advice you can
get and make up your mind and act on the basis of that advice.
X. 2 5 When this .contract was made, as I have it, your
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contract with Industrial, the first month you. turned natural
gas into the mains was in June, I 9 3 9?
A. That is cor.rect.
page 161 ~ X. 26 I presume that you didn't use all natural
gas during all of June. Would you say that is
correct?
A. That is correct. It wasn~t all natural gas.
X. 27 And July, r939, was your first full month of
natural gas?
A. That is correct.
X. 28 At that time, according to the figures I have
hete, for July, 1939, you distributed and sold to all your customers 3,949,000 cubic feet of gas. Do you recall whether that
sounds right or not?
A. It is substantially correct. It is approximately correct.
X. 29 That divided by 31 for the month of-July would
show an average daily use for the first full month of distributed
natural gas of 127,400 feet.
A. That is substantially correct.
X. 30 That then, based on those figures, was what it
took to supply all you.r customers the first full month after you
changed over?
A. That's right, assuming that those figures agree with
our official records, and they are not far wrong.
X. 3 r I think you recall independently of that that
were using about the equivalent of this much natu.ral gas the
first month?
A. That is right.
page I 62 ~ X. 3 2 That meant, of course, more artificial
gas but the equivalent of that much natural.
A. That much natural.
X. 3 3 At that time, did you have any industrial customers, or do you rem em her die number you had?
A. We didn't have any large industrial customers. We
had a number of commercial customers.
X. 3 4 But commercial restaurants would come under
that?
A. Restaurants and those engaged in the preparation of
food.
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X. 35

You didn't have houses?
A. Maybe a few potato chip factories and candy factories
and so _forth.
X. 3 6 I believe you had practically no houses?
A. We had several house customers
X. 3 7 Were they comparatively few?
A. Comparatively few. I don't remember the number.
We had several business houses that were heated with gas,
maybe a theater, and several smaller business houses on Stat~
Street.
X. 3 8 But they ran nothing like the number you later
got up to with natural gas?
A. No, they never did get so high with natural gas.
X. 3 9 But I mean the number was very, very
page I 63 r much lower?
A. That is right.
X. 40 I notice, Mr. Ide, that according to this figure
that by the time of the contract with the Housing Authority
made September 5th, as of September 5th, 1940, which is a
little over a year after you started to deliver natural gas or distribute it, a.ccording to theEe figures. your use had gone up from
July, 1939 from 3.949.000 for that month to 4,818,000 cubic
feet of gas in the month of August just prior to the Housing
contract. The month of September. which is the month of
the contract, 1940. shows that you purchased 5,295,000 cubic
feet of gas. That being divided by 3 o days would be an average of 176,500 cubic feet a day.
Now, assuming that they agree with yours, your monthly
use had gone up in July '39, up from 3,949,000 cubic feet to
5,295,000 .cubic feet at the date of your contract, or about the
date of your contract, hadn't it?
A. It had increased substantially. We had a field out
there with an open flow of roughly about 4 million, which
meant we·had about 1,300,000. We had a lot to sell, and we
were endeavoring to sell it.
X. 4 1 At the time of your contract with Industrial, I
believe it recites fou:r producing wells; is that right?
A. . Let's see. There were six drilled. One was.
page 164 r dry hole and one had been abandoned. That
would leave four.
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X. 42 One dry hole-No. 2. The contract was SeP'tember 5, 1940. I am looking at the wrong date. lWhat I
meant to ask you was on February 8, 1939, when you made
your contract with the Industrial Gas Corporation, it recited
four producing wells but on September 5, 1940, when you
made it with the Housing Authority, I believe one other well
had been completed, No. 6 completed on February 20, 1940.
Do you remember those dates?
A. I don't remember the dates, but I think at the time
we started to dist:ribute natural gas No. 6 had been completed.
X. 43 I notice here, Mr. Ide, that this other well you
mentioned, No. 7, was not begun until May 12, 1941, and
completed in October of that same year, so that after the date
of your contract in Septem her, 1940, there was no well started
during that winter at all, was there?
.
A. I don't believe so. It wasn't considered that any well
was necessary: there was ample open flow to more than take
care of the requirements we had any reason to expect.
X. 44 So far as you and Industrial were concerned, there
was no well started, and maybe you didn't think one was necessary to start until after some instances that occurred in March,
1941. Do you remembe.r that?
A. I don't remember what instance you refer to.
page 165 ~ I do know this: that the· average field pressure
began to drop down somewhat, and it was then
considered that an. additional well would be required. As a
matte.r of fact, we paid little attention to when they drilled ·
the wells and when they didn't as long as- the gas pressure was
there.
_ X. 45 It may be true that the pressure was reduced, but
it is also true that back in March, 1941, the uses: continued to
go up to a peak you had never reached before; isn't that true?
A. That is quite true. We were trying to sell the gas
and use up the amount that could be delivered.
X. 46 According to my records, which I think would
agree with yours, in Decembe:r, 1 940, you bad gotten up for
that month to 10,181,000 and January, 1941, 10,748,000;
February, 1941, 11,241,000; and in March, 1941, 12,044,000. Now there was a time in March, 1941, when, following
continued cold weather and three or four months continuous
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use of gas building up each month, that you did have some
shortage, didn't you?
A. I don't recollect that we had any shortage at all in
the early part of I 94 1.
X. 47 Wasn't it immediately after March. 1941, that
you began to insist on another well being drilled?
A. Well. there had not heen any shortage at
page 166 ~ that time, but the load was increasing and the result was it was going to :require more gas to take
care of the load.
X. 48 You said a while ago that the pressure was coming down. but what I am getting at is: the use of gas was .constantly going up in those winter months?
A. That is as we planned, but the use increased far less
than we had estimated or planned for.
X. 49 Well, it is not correct then· that the first difficulty
. or possible difficulty was in Novembe;r, 1941, is it?
A. Yes, that was the first difficulty. We were never
short of gas before that, but when building up the load, it was
anticipated that there were to, be additional wells drilled, and
that was provided for.
X. 5 o Didn't your p:ressure go down in March. 1941,
after this continued building up of use until along about the
19th of March it was very low, and that was when you started
to holler for another well?
A. I think the pressure dropped somewhat as the load
increased, and we anticipated fu:rther increases in load. and we
began to request that additional wells be drilled.
A. 5 I Mr. Ide, your July, 1939 sales for 3,949,000
cubic feet. taking that as a basis, hasn't each year's use, we will
say in July and possibly with one exception. continued to climb,
and isn't it a fact that in July, 1943 your compage 167 ~ pany purchased and paid for 6,444,000 cubic
feet of gas?
A. I can't testify as to the accuracy of those figures, but
something like that is correct. There has been an increase each
July_ over the preceding July due to more customers, bigger
demand by those on the line. and just as we planned. We liad
what we figured was 1,300,000 per day available supply, and
it just wasn't sense to leave your load down at 125.000 a day.
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Furthermore, you can't hold your sales at any pa·rticular figure. You have to take care of what comes on. ·
X. 52 Even the last month of August, according to
these figures, was 6,459,000 cubic feet of gas-August, 1943,
the last month?
A. I don't know. I can't testify to the accuracy of those
figures without checking, but that was substantially what it
was-somewhere around 200,000 feet a day.
X. 53 And that August figu,re of 6,459;000 cubic feet
compares with August, 1940, just before the Housing contract
was made, which was 4,818,000 cubic feet. In other words,
the August that you made the contract with. us early in September, you sold 4,818,000 cubic feet; and up here now when
we are talking about having no gas, or an insufficient amount,
you sold 6,459,000 cubic feet, didn't you. If that figure is correct?
A. If that figure is correct, that is substantially true.
It's likewise true that there has been a tremendous increase in
all other business activity in this community. We
page 168 ~ have had defense houses built, and we have had a
great influx of people. We have had more customers .come on our line demanding service. So far as our efforts to sell additional gas are concerned, we have· made no efforts to promote the sale of any space heating gas or any othe:r
large use of gas. Our efforts have been confined to· trying to
keep so far as we could our sales within our available supply.
X. 54 Mr. Ide, of course, you:r continued sales of gas
or whatever efforts were made were continued on after the date
of your contract with the Housing Authority in the same manner they were before?
A. They were continued until it appeared to us that
there was a question about the future supply.
X. 55 There has been furnished by your counsel, at our
request, a list of natural gas .customers who began on or after
September 6, 1940 the use of natural gas for space heating purposes, and I suppose you are familiar in a general way with th.is
list that has been furnished us, are you not?
A. I am only familiar with the fact that there is such a
list.
X. 56 Anyway, it shows 135 space· heatin~ customers
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since the date of our contract. That means they have been
furnished natural gas, doesn't it?
A. I am not familiar with the details of the sheet
page 1 6 9 ~ that you have.
X. 5 7 Well, I was showing it to you. It is on
your letterhead. It shows a total of new customers since the
date of our contract as 135.
·
A. That is total customers?
X. 5 8 No. It is headed "List of All Use.rs of Natural
Gas Whose Use Began on or After September 6, 194:0 to September 1, 194 3, including Old Customers Who Added Natural
Gas for Space Heating Purposes." It does include all customers
since that date; that is what you mean. It shows a total of r 3 s
new customers of all kinds.
A. That is up until what date?
X. 59 September 1, 1943.
A. Does it show the ones that have discontinued the use
of gas for space heating in that time?
· X. 60 It has an aste.risk indicating space heating customers.
A. Those are not all space heating customers.
X. 6 1 They have a mark on it showing it, but what I
was getting at for the moment is that it shows 26,462,700 cubic
feet of gas to new customers over that three-year period since
the date of ou.r contract.
A. That is since the date of the contract with the
page 179 ~ Housing Authority was signed?
X. 62 Yes. As I .figure it, if that were divided
by three, it would give 8,820,900 .cubic feet of gas, that is an
average of gas to new customers, that you have sold per year
since you made the contract with tlie Housing Authority.
A. I don't understand your computation there.
X. 63 I was dividing that total by three because it is:
over a period of three years.
A.· I see. You have not taken into consideration in your
calculations there, however, the number of those customers who:
have .removed their heating equipment.
X. 64 No, beca~se it doesn't make any difference for the:
purpose of the information that is given there.
A. To get a correct figure, you should have the net, not
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what has been added, but what has been added less· what has
been removed.
X. 6 5 That gives the total new business that you have
added over these three years since our contract. Then I say,
if you divide the total by three,· so as to give the average annual
new business since the date of our contractA. That would be the average, but that wouldn't be
necessarily what it is now, because what it is now would be
what the existing customers are using.
X. 66 I understand that. But anyway, if you
page I 7 I ~ divide the total hy three, it gives the figure of an
average of what has been done over the past three
years of 8,820,900 cubic feet. Then based on Mr. McCrary's
figures this morning as to what they used during the twelve
months' period, why the new business doesn't lack a great deal
of being the equivalent of what they used for heating the first
twelve months.
A. Well, the average figure means nothing. The bottleneck that you have to get by is your ability to supply gas on
the coldest day.
X. 67 I understand.
A. You might have one zero day in the month, and it
might be a certain figure. Yet the demand on that biggest day
might be ten times your average for the month.
X. 6 8 I understand that very well; that is one of the
things, of cou.rse, which you knew when you entered into a
contract with Industrial Gas and a contract with the Housing
Authority. You knew that then as well as you know it now.
A. We knew that and had ample gas contracted for, and
we had what was considered by proper authorities ample open
flow of gas in the field to supply the demand for an excess of,
anything like that.
X. 69 I understand that, Mr. Ide. You have been over
that. Since you have said once or twice "having ample gas contracted for," I am going to a* you to treat in evidence as an
exhibit a copy of your contract with the Induspage I 72 ~ trial Gas Corporation. Mr. Lavinder told me he
would have one on hand if eithe.r of us wanted it.
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Mr. Lavinder:
I think we have it here now. You may treat it as filed,
the contract with the Industrial Gas Corporation.
Judge Roberts:
Dated February 8, 1939?
Mr. Lavinder:
That is right.
(Thereupon, the ·above mentioned contract was filed
as Defendant's Exhibit 3 and is attached hereto.)
X. 70 But. Mr. Ide, while what you say is true, that you
have to guard against these peak loads in both gas and electricity,
it is nevertheless true, is it not, that if your company actually
sold 26,462,700 cubic feet of gas-if that has actually been
done ove.r the three-year period since the Housing Authority
Contract, why, what was done according to the figure Mr. McCrary gave this morning amounts almost to as much as the
Housing Authority used for heating during the first r 2 months
of its use, doesn't it?
A. In the first place. a large number of those listed there
have discontinued the use of their heating equipment.
X. 71 But that doesn't affect the fact that you
page r 73 ~ have sold that much new business since our contract?
A. That wouldn't anyway have supplied the Housing
Authority's requirements.
X. 72 That may be, but it still remains that you have
sold out that since our contract, doesn't it?
A. We have sold it, or they have come and tak~n it. We
are a public se.rvice corporation. We can't say to one man, "We
will sell to you and not to Mr. 'B.'" We have to supply everybody or else deny it on a uniform basis.
X. 73 I am not arguing with you about that. We say
that while that may be true that it doesn't affect your liability
under a contract if it is broken, but the Court will have to deal
with that later on.
A. We have equal responsibility to 2,000 customers, approximately.
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Juc:lge Roberts:
We object to him making that statement. He has got a
specific contract, and we claim that we are entitled to have that
contract enforced.
Mr. Lavinder:
We also have contracts for the other parties, too.
Judge Roberts:
Well, that is something the CourtThe Court:
Of course, we are not trying the rights of other
7 4 ~ customers. We are trying the rights of parties to
that cont.ract, and it is with that understanding
the objection is sustained.

page

I

Judge Roberts:
That is the point I was making.

X. 7 4 Mr. Ide, the pressure you have talked about on
well No. I, I 200 pounds after it had been opened up for the
number of days you mentioned, means that when the flow of
gas was stopped or capped up, or whatever the expression is,
that the pressure built back up to 1200 pounds?
A. That ·is correct.
X. 75 At that time nobody was using any gas out of the
well, were they?
A. There was some gas being used. I don't know how
much. They were supplying, I think, several pretty good sized
industrial customers in Bristol-Bristol Knitting Mills and Sullins College-fo.r heating purposes.
X. 76 They were at one time, but what I am talking
about was when the well was left flowing for 58 days. That
was before there was even a pipe line built to Bristol, wasn't it,
the time you are talking about?
A. I don't recall whether the pipe line was built then
or not.
X. 77 Didn't that occur way back there when the pressure blew the thing off and they couldn't stop it for 5 8 days?
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A.

I think you are correct.
78 So that was beforeA. Nevertheless, the well did put out all it could
put out against that pressure for 58 days without any restriction after that time, it recove.red its 1 200 pounds pressure.
X. 79 That is true, but I am talking about, to direct
your attention as to when it was, before any use was being
made of it. In other words, it didn't run in the open 58 days
and then was .capped up and you using from it and still have
its 1 200 pounds pressure. That is what I mean.

page 175

r X.

The Court:
Is that a question, Mr. Stant?
Mr. Stant:
I asked him if it wasn't before any use was made of it by
- customers.
That is your question.
Mr. Lavinder:
And he answered and showed that he was using it.
Mr. Stant:
I am trying to see if he was mistaken or not.
The Witness:
I wouldn't be sure.
X. 8 o M.r. Ide, it sounds to me like from your statement
that you continued making your contracts and your sales rather
on the. assumption, as you saicl, that wells 7 and 8, the last two.
you thought would be good. Is that substantially correct?
A. May I refer to this contract now between Inpage I 76 r dustrialTbe Court:
Yes, it has. been t.reated in evidence. You may refer to it.
A. I want to make this clear that that contract with Industrial Gas Corporation provided that they were to supply us

'
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with gas up to one million cubic feet per day. and that they
were to maintain a pressure o.f 20 pounds out here at the .city
gate, and that the responsibility was the~re:-keeping that supply.
Mr. Stant:
I shall have to object to that, your Honor.
Mr. Lavinder:
I think he has a right to answer the question.
Mr. Stant:
He is interpreting the con(ract.
The Witness:
I am stating what the contract says.
The Court:
Do you have the contract?
Mr. Lavinder:
I don· t know that my copy is signed, but it is a true copy,
, so far as I know. He is just stating what is in the contract.
The Court:
He may testify as to the contract in evidence and let it
bear him out.
A.
page

1 77

That contract in substance says~

Judge Roberts:
Let him read that part of the contract.

(Thereupon. the witness read Section 5 of Defendant's Exhibit 3 to the words "requested so to do by Buy-·
er" on page 7 of said exhibit.)
' X. 8 r I didn't intend to get into a discussion about the
conrract, because the Court construes that. My question was,
didn't you continue to add the new business after, before and
after. particularly after. your contract with us and up as late
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as March, 194 r, on the assumption that additional drilling
would take care of thfogs?
A. \Veil, Mr. Stant, the cont.ract provides that the Industrial Gas Corporation would maintain an cpen flow in the
field of four times our requirements.
X. 82 I think I am entitled to have your answer to that,
whether I am right o.r not.
A. I am trying to do it, Mr. Stant. I am trying to do it
so the jury will understand. Now then, we continued to sell,
and as provided in the contract, since it appeared to us that the
reserve was less than fou.r times our requirements, we called
upon Industrial to drill additional wells. It was their contention that they had ample reserve at the time, but in spite of that
fact, they started additional well. So while we did sell additional gas, we never had a load more than in excess of 5 o
per cent of the million feet per day that the· conpage I 78 ~ tract calls for . .)ndustrial Gas Corporation agreed
to deliver to us up to one million feet per day, and
never did reach a point when we had in excess of 500,000 feet
per day.
X. 83 I am still not asking for your construction of the
contract.
A. My answer is this: that we never did sell up to theamount of gas we had contracted fo.r, not much over 50 per
cent of it.
X. 84 Of .course, you call it contracting for something,
but you contracted for your supply as best they could deliver it
under the terms of the contract.
A. \Vell, we had a right to .rely on that contract.
X. 8 5 You are talking about a contract between you
and Industrial, which, of course, you don't contend that we
are party to that contract?
·
A. You are not a party to that .contract, but from your
line of questioning I judge that you are endeavoring to point
out the fact that we should not sell any gas after we contra~ted
with you. Now, my answer to your question is that it is
reasonable business judgment to sell up to that supply that you
have contracted fo.r. Now, we never sold up to much more than
50 per cent of the supply we had contracted for.

i
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X. 8 6 That depends on your construction of
page

~

what you had contracted for.
A. It was unreasonable to expect that we would
.continue along with~ demand of 125,000 feet a day when we
had a supply of a million feet a day contracted for.
X. 87 And you claim that incident that caused you to
do what you did first occu.rred in November, 1941, and not in
March?
A. The field pressure, as I recall it, began to-rather it
was indicated that the open flow perhaps wasn't four times the
load.
X. 88 When?
A. That was sometime in 1941.
X. 89 March, wasn't it, after that month?
A. I don't know what month you refer to.
X. 90 March, the month of March?
A. It was along about that time. And I don't know
when we requested Industrial to drill that well, but my recollection is that we did, because the reserves were getting down
below their contracted .reserves in our contract with them. We
had reason to believe that the drilling of additional wells would
bring the supply up to amply take care of whatever we might
sell.
X. 9 1 Mr. Ide, if you were to take the gas that you sold
the Housing Authority for heating during the Hrst year and
which produced an income, according to Mr. Mcpage 180 ~ Crary's statement, of $2588.51-if you use that
somewhere else, and the average domestic customer used 3,000 feet, can you tell us offhand what that number
of .cubic feet that you sold the Housing Autho.rity would allow
you in income?
A. I don't know whether I could make a computation
from that.
X. 9 2 This will answer the purpose. You were selling
it to the Housing Authority at 25 cents a thousand cubic feet?
A. That is correct.
X. 93 Is it true or not that the average domestic customer, not heating but domestic customers, runs around 3,000
feet a month?
A. I think it is somewhat less than that. I am not sure.
I 79

~-
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X. 94 Well, if it is 3,000 just for illustration, your income of that type of .customer for 3,000 feet, first 3,000 feet,.
would be how much under your rate?
A. I wouldn't know withput making that computation,.
but it would have been considerably mo.re than 25 cents a
thousand.
X. 95 It would be $4. 78, about that?
A. No, I think not. I don't think it is in excess of $4.
I wouldn't know without.making the computapage 181 ~ tion, but it is considerably more than 25 cents a
thousand.
X. 96 And over and above 3,000 feet, it drops to 50
cents a thousand1 I believe?
A. That is right.
X. 97 .Are you prepared to tell us, Mr. Ide, following
up a statement made by Mr. Lavinder about the number of
space heating customers who discontinued the use for heating,
the consideration that .was paid them when they did that, or
will somebody else have to do it?
4. ·I don't know what the .consideration was paid them.
I don't know whether the information is available.
X. 9 8 I presume that was your general policy, and therefore known and directed by you, wasn't it?
A. As I recall, the policy that we adopted was those customers to whom we had sold gas heating equipment, either conversion burners or gas furnaces, they were repurchased from
them on some uniform basis. It didn't apply to me. I bought
one myself and haven't been able to get any adjustment yet.
X. 99 You didn't want to trade with yourself, did you?
A. Most of those burners and furnaces we sold, I think
all of them were sold on the basis of satisfaction, and I think
guaranteed :maybe fo.r a year. The most of them sold on partial payments, and customers hesitated to make
page 182 ~ any further payments when the gas was lo~, and
that was largely a merchandising operation.
X. 100 Mr. Ide, I don't know whether you can answer
this offhand or not, and I am not trying to p.ry_ unnecessarily
into your .company's affairs, but we think that this has a· bearing on our defense. I should like you to tell us, if you can, or:
if not, to furnish it, what your gross income from the sales of

I

I

{
I

I

I

I
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gas was in the month of August, 1940, which is the month
prior to our September contract, and the month of August,
1943, .for comparison.
Mr. Lavinder:
We are going to object to that, your Honor, on the ground
it is an unnecessary burden on the defenrl:ant' s bookkeeping department, and it is not necessa.ry information that will throw
any light on this. If they wanted that before, they could have
asked for it at the same time they asked for the other figures.
They didn't, and now we are in the midst of the trial, and they
ask for that. A thing like that cannot be supplied right off the
bat, anc;l we don't think they are entitled to it.
The Court:
Fi.rst, Mr. Ide, is that a figure readily available from your
records without computation?
The Witness:
Well, it is a figure that I don't think anybody has here. I
know I haven't. The records we would have to
page r 83 ~ get from the books of t~e .company.
The Court:
I mean, you have it at your place of business?
The Witness:
The total revenue for the month.
Mr. Stant:
The gross revenue for the month of August, r 940 and
August, r 94 3, from the sale of gas.
The Court:
I wanted to ask the question before I ruled on whether
or not he could get it from the records or something that had
to be computed.
The Witness:
It can be secured from the ,records.
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X. 101 Isn't it already made up. Mr. Ide? Each month
as you go along, doesn't appear in your records?
A. That is right.
Mr. Lavinder:
We object, your Hono.r.
The Court:
I understand you are objecting because it is not material.
The Court hasn't ruled on that. I believe the Court will sustain your objection as to its materiality. Do you want to be
heard in the absen.ce of the jury?
M.r. Stant:
We might do it this afternoon shortly before we leave
without interrupting anything now.
The Court:
Go ahead with your examination.
page r 84 }- Judge Roberts:
Mr. Ide, how long would it take to get that information from the proper person in the office?
The Witness: ..
Probably take 30 minutes.
Mr. Stant:
That is all.

RE-lDIRECT EXAMINATION
By Mr. Lavinder:

Q. r I want you to clear up one matter that I don"t
think the jury got a clear idea of. I know, because the record
doesn't show it. Mr. Stant asked you if the papers that you
filed in pursuance to his request showing the number of your
old customers and the amount of gas they consumed didn't show
that the new customers consumed for the three-year period from
September, 1940 to September, 1943, 26,462,700 cubic feet,.
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or 8,820,900 feet for one year. And he followed that up, by
saying was that amount not as much as the gas the Housing
Authority used for a year in their units. Now, I show you the
exhibit filed by the Housing Authority and will ask you to
show what was the total amount that tney used fo,r one year.
A. 16,548,200.
Q. 2 So it is almost twice as much as the one here?
A. That is right.
Q. 3 So it is almost two to one?
A. Yes, it is even worse than that because that
page I 8 5 }- is the average over a year. Winter months are
heavier than the summertime. The colder days
are heavier than the hotter days.
Mr. Stant:
Mr. Lavinder, you have goten hold of the wrong exhtoit
on that question.
Mr. Lavinder:
This is the exhihit you filed.
Mr. Stant:
Yes, but we filed another-this "P-8" here shows Mr.
McCrary' s figure here of that sixteen million, that Io, 354,200
cubic feet was the gas used for heating the first I 2 months.
Mr. Lavinder:
Yes, but these I 3 5 customers weren't restricted to space
heating. They were all forms of heating. You wouldn't want
to rest.rict one.
Mr. Stant:
What I was asking was if the average of the new business
wasn't getting close up to what Mr. McCraryThe Court:
You have examined on your respective exhibits.
jury have it.
(Witness excused)

Let the
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PAUL B. WINCHEL the next witness, called on behalf of
the defendant, being -first duly sworn, was examined and testified as follows:
page

I

86

r

DIRECT EXAMINATION

By M.r. Lavinder:

Q. 1 Mr. Winchel, you are connected with the East
Tennessee Light & Power Company, are you not?
A. lam.·
Q. 2 How long have you been with them?
A. Sixteen years.
Q. 3 What is your position, Mr. Winchel?
A. Engineer of production, gas and electricity.·
Q. 4 How long have you been acquainted with gas and
the manufacture of gas?
A. Since I 923.
Q. 5 Have you had connection with natural gas also
du.ring that time?
A. No, just since being in Bristol. I have lived in natural
gas country all my life but never been connected with it.
Q. 6 Have you got a graph that shows the decline in
the production of gas from the wells in question in this caseso that you can show it to the jury?
A. I have made up. one. Mr. Butterworth has it.
Mr. Lavinde.r:
We want to introduce it at this time.
page 187
'

~

(Thereupon, above-mentioned graph was filed
as Defendant's Exhibit 4 and is attached hereto.).

Mr. Stant:
Is that production, sales, or pressure?
The Witness:
Production and pressu.re both.

Q.
jury.

7 Mr. Winchel, I want you to explain- that to the
Will you come and show this to the jury? Beginning
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right here (indicating), Mr. Winchel, this represents the beginning of the record on the well?
A. Yes, sir.
Q. 8 And what was the original pressure back there in
1940?
The Court:
Let's get something in the record. The vertical represents
what and the horizontal represents what?
·
The Witness:
The lower section, the vertical represents thousands of
cubic feet, and send out from the field plotted against time,
1939, month by month, 1940, and so on through 1943.

Q. 9 Well, now your scale. The pressure in the wells
beginning in 1940, coming down toA. This is the zero point for the p,ressure. .This is the
zero point for the MCF-that is the thousand cubic feet. This
is zero, 600, 800, I ,ooo, 1200 pound pressure.
page 188 ~ This 100, 200, 300, and 400 shows thousand
cubic feet per day. And this is I 939 by months,
1940 by mon-ths, '41, '42, and '43 (indicating).
Q. r o Looking at that graph, Mr. Winchel, and starting
in the year r 940, in the fall of the year 1940, what was the
pressure at the wells as shown by that graph at that time?
A. About 11 90 pounds.
Q. 11 Nearly 1200 pounds?
A. 1 18 o pounds.
Q. 1 2 In the neighborhood of r 200 pounds?
A. That is right.
Q. 13 How long did that pressure continue, up until
what time?
A. It continued about 1,ooo poundsMr. Stant:
You said '40.
The Witness:
That is 1939.

Didn't you mean '3 9?
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Q. 14 That is in the fall of 1939, is that?
A. That is right.
Q. I 5 How long did it continue over 1tooo pounds of
pressure?
A. Over 1,000 pounds until here in October, 1939.
Q. 16 What was it about September, 1940?
A. September, 1940, it was about 800 pounds.
Q. 17 Well now; from September, 1940 to
page 189 ~ March, 1941, what does the graph show?
A. March, 1941, it shows a drop to 230
pounds.
Q. 18 In the six-month period?
A. That is ,right.
Q. 19 Mr. Winchel, was that a gradual drop or a sharp
drop?
A. A sharp drop.
Q. 20 Can you account for that drop?
A. No.
Q. 2 I You don't know what caused it?
A. No.
Q. 22 After you hit the period 1941, just tell.the ju,ry
what the .course of the graph shows from then on?
A. The course shows from there on that the pressure
stays-you will notice the two go pretty well along, because
the pressu.re stays down, but it stays more even. due to the fact
that the Toad is down and more even. In other words, it shows
here that the load stayed pretty much on the same level. There
is no load added, which means that the pressure stayed more on
the level, but it is gradually, if you notice how, this curve starts
down here. (Indicates on graph)
Q. 23 It shows there a rise in 1941. About what time in
1941 was that?
A. Rise in 1941-that is along during the sumpage I 9 o ~ mer months.
Q. 24 That is due to the release of the load?
A. That is right.
Q. 25 Not demanting as much gas out of the well. After
the summer of '4 I, it goes still lower?
A. That is right.
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Q. 2 6 How low did the pressure drop in the late fall of
'4I?

A. Here is October, 194-1, about 395 pounds.
Q. 27 Then what was the course of it, which way did
it go from that time on down until January the following
yea,r?
A. Right on down.
Q. 28 And what was it in January and February of '42?
A. 1942-let's .see, January, 1942, it was less than 200
pounds. That has been about 150 pounds.
Q. 29 And the original was nearly 1200 pounds. Can
you give the jury any reason why that drop has occurred?
A. I don't know-unable to tell you.
Q. 30 This graph also shows the output of free-flow
gas, that is, the number of cubic feet of gas?
A. That was put into the pipe line from the field. In
other words, it left the field through the pipe line to Bristol.
The graph shows here in 1939 in June we had 130,000 .cubic
feet on an average. That is the average daily flow
page I 9 1 ~ during the yea.r.
Q. 3 I That is the amount that is putA. Into the pipe line, leaving the field for Bristol through
the pipe line. ·
Q. 32 . Which way did it go from that time on?
A. It goes steadily up for a short time, and then radically
up.
Q. 3 3 Any new wells sunk about the time there was a
rise there?
A. No. Numbe.r 6 was started August, 1939 and completed January, 1940.
Q. 34 From October, 1941, has there been any rise in
the amount of cubic feet put into the pipe line from the well?
A. No, sir, the average has come down, as you can see the
gradual drop in the grade of that cu.rve there (indicating on
graph).
Q. 3 5 What is the amount of .cubic feet going into that
line on your last rating there?
A. In August, 1943, the average leaving the field into
the pipe line is 240,000 a day.
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Q. 36 I want you to mark that to be filed in the record.
Have you got a .record here that shows the daily amount of gas
sold to all customers from September 6, I 940, up to this time?
Isn't that here somewhere, or have you got it?
A. · I didn't prepare · anything like that. Mr ..
page I 92 ~ Phetteplace probably has that.
Q. 3 7 You have it from September 6, that is,,
just the new customers.
Mr. Stant:
September, 1940.
A. My job was to get the stuff together.
Q. 38 Mr. Winchel, you say you had a great deal of experience in manufactured gas. Would it be possible-or what
would have been the effect in October, 1941, when this sho.rtage first developed, if you had turned the manufactured gas
into the lines with the natural gas? Would the BTU have been
increased or de.creased?
A. Decreased.
Q. 39 Why do you say that?
A. It all depends on the amount of manufactured gas
you would mix, what propo.rtion.
Q. 40 Can it be mixed in any proportions?
A. It depends on the way you put that. It depends on
if the equipment is in proper adjustm~nt for that particular
mixture, but there is a limit to the amount of manufactured gas
you can put in with you.r n.atural with any one set of equipment.
Q. 41 It has to be within a certain limit?
A. The same proportion exactly.
page 193 ~ Q. 42 When this shortage developed in the fall
of 194 I, as you had from that time on until February, I 942, if you had mixed your natural gas with manufactured gas, or you had got all the 1:11anufactu.red gas that it was
.capable for you to manufacture at your plant, would you hav~
had enough to meet the requirements of all your customers?
A. No.
Q. 43 Would not have?
A. No. It might have been unsafe, also, for the reason

Housing Auth. of Bristol v. E. Tenn. Light~ Power Co. 147

Paul B. Winchel
I am telling you. There wouldn't have been. enough. And,
as a matter of fact, as a matter of safety to our customers, our
duty is to their safety as well as to their comfort.
Q. 44 What per cent would you say it lowers the BTU
to put mixed gas with the natural gas?
A. What per cent-that all depends on the amount, and
the BTU of the coal gas that you make.
Q. 45 It does reduce it?
A. Yes, it reduces it. The highest BTU coal gas that
you can make economically is around 600 BTU, and the natural gas runs around a thousand, which means that theQ. 46 BTU means the heating quantity?
A. Yes, just like the amount of heat in the gallon of gasoline, and that is all you can get out of it.
M.r. Lavinder:
Take the witness, gentlemen.
page 194 ~

CROSS EXAMINATION

By Mr. Stant:
X. r Mr. Winchel, speaking of BTU, what was the
BTU of the manufactured gas furnished in Bristol before you
began the use of natural gas?
A. We furnished 480 BTU. Th~ Utilities Commission
specified 470, but we had a little higher than 470.
X. 2 You have said something in a general way about
the effects of mixing. You are proposing to do that very thing
now, as I understand, aren't you-mix the gas?
A. Yes, we have to.
X. 3 I say, so much was said about the danger of something else about it, but you are proposing to do that?
A. Under controlled conditions. We proposed to mix it
under controlled .conditions.
Mr. Jones:
I think that that should be stricken out, because the contract here was not a contract for mixed gas, but it was a contract
for natural gas.
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The Court:

1'

Objection overruled.
M,r. Jones:
If we had undertaken to supply what he is now asking
the witness about, we would have '6een breaking the contra.ct.

Mr. Stant:

If you had asked us to change it, we may have.
page

I

95

~

You didn't ask us that.

The Court:
The objection is overruled.
Mr. Jones:
Exception.

X. 4 Mr. Winchel, the pressure that you were asked
about, this pressure in the field in the fall of 1939, that was the
same year you began using natural gas in June, wasn't it?
A. Yes.
X. 5 Was that taken before you began the use of gas?
A. What is the month there that it starts? (Receiving
graph) Begins with the month with which we started using
it, June.
X. 6 In your answer a while ago, as I understood it,
you gave 1 1 8o pounds pressure in the fall of 1 9 3 9. That's
the way Mr. Lavinder asked the question.
Mr. Lavinder:
I wasn't just sure what that was.
X. 7 But you mean it was the month of June you weretalking about that the pressure was 1 I 80?
A. That is right.
X. 8 Is that taken before you began the use of any
gas at all?
A. How is that question?
X. 9 Was that pressure taken before you began to use
the natural gas?
A. That is the ave.rage pressure for all thirty·
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page

I 96

r days of the nionth of June.
X. 1o

Yes, that is the average pressure.

A. Yes.
X. 11 There wouldn't have been that pressure if at that
time you had been using what you used, let's say, in March,
1941, would it?
A. No. Under the well being worked, there is always
less pressure.
X. 12 In othe.r words, starting here with the first month,
you are giving us the top pressure in the very month you started to use gas when you didn't even use it a full month in.June,
did you?
A. No.
X. 13 That is where you are starting here· (indicating)?
A. That is right.
X. 14 And at that time, and in fact for the whole month
of June, you only used 2,985,000 cubic feet. That is made up
from the ,records you have. I say,. when the pressure was up
back there when you started, the use was very low, your use of
it was low?
A. Yes.
X. 15 And that is the general principle, £egardless of
how big a gas well may be, is it not, that the less you take out
of it, why automatically the pre~ure stays up?
A. That is true of any well. Pump wat~r out
page

I 97

r a well, and the leyel goes down.

X. 1 6 That is true always in any kind of gas
well?
A. That is right, the same principle.
X. 17 In other words, when you are pulling practically
everything a well is making, wfiether it is daily or one day or
two days in succession, why naturally the pressure will always
go down at that time, won't it?
A. That is the average of all the wells in the field.
X. 18 In June, 1939?
A. In June, 1939·
X. 19 But I am asking you that general propos1t1on.
That wenever you pull on the gas wells and you get nearly
all of it, you get no pressure left at that time? I am just asking
the general proposition, Mr. Winchel. It is true, is;n't it, that
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if any day, whether it is a part of a day or for days continuous,,
· if at any day you are draining, pulling on a well, or seve~l
wells, and taking near its capacity that its pressure will be
down?
A. That is a self-evident fact, yes.
X. 20 And it is also true that the.re is to be expected a
reduction of pressure from .continuous use of gas, isn't it?
A. Well, just how do you mean that? Of that
page I 9 8
particular well, yes.
X. 21 I mean any well or any field?
A. Yes, that is what happened here.
X. 22 And everybody knows that before you start into
it, don't they, that the use of gas reduces pressure?
A. True enough. The use of water in a well reduces the
level, but that doesn't necessarily say that there is that much
less water in the well because the level goes down while you are
pumping it out.
X. 23 Isn't this true, which you all knew at the time,.
that in this. area ou.t here, this field, that the gas sand, that is the
sand in which the gas is formed, is a very hard substance. It is
a hard gas sand.
A. Well, all sand is hard. It is not a sand really, it is a
rock. \Vhe~ they ·talk about hard, it is talking about porosity~
Mr. Clarkson can give you that. He is a natural gas man.
X. 24 But I thought you hadA. But all gas sands are not sand. They are rock.
X. 25 You don't construe a well to have failed just
simply because when you use a lot of it the pressure goes down,.
do you? .
A. No, not unless the pressure doesn't come-back
page I 99
when We quit using it, .
X. 26 Well, the pressure has varied out here in
the field from the beginning, hasn't it?
A. Yes.
X. 27 And even this year in the month of January, it
was down considerably lower than it is now?
·
A. I can explain that best by-if you will let me use
this graph againX. 28 J"hat is true, isn't it?

r

r
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The Court:
Answer the question and then make your explanation.
A. Yes, on the average through the years it has varied
down and not up.
Mr. Lavinder:
You were going to make some explanation.

Go ahead.

A. I want you to notice that since 1941 here-the send
out curve has stayed pretty level, which means that what we
call a base load, or summer load without any heating. without
any effect from the winter weather, has remained the same for
the past two years at least. I want you to note at the same
time that the peak pressure was reached in the summertime for
each one of those years when the load is practically the same as
it was the year before. I want you to note that that has gradually been going down instead of up.
X. 2 9 Well, it has been a gradual proposition,
page 200 ~ the summertime thing, and your summer sales, of
course, vary some?
A. Very little.
X. 3 o The fact remains that in June of this year what
you sold would have been about what you had in June, 193 9?
A. Yes, but not-we· didn't sell any more in June of this..
year, I don't think, than we did June 'last year and very little
over the June the year before.
·
X. 31 For th0t particular month, my information is that
you sold 6,130,000 cubic feet in June, 1943, as against 5,739,- •
ooo cubic feet in June, 1 942.
Mr. Jones:
I don't know whether Mr~ Stant is testifying or where he
is getting his information.
·
··
Mr. Stant:
Mr. Winchel has every bit of this that I am asking.
The Court:
Of course, this is not in evidence that those are the figures.
Those figures haven't been proven.
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X. 3 2 You know what the sales are, furnished you by
charts by Industrial Gas, and you know what you pay for.
don't you?
A. Yes, I knew that at the particular time, but I don't
.carry all those figures in my head. I would be a walking encyclopedia. I can get them but I don't know the exact figures,
but in all respects I am pretty close to right.
page 20 l r• X. 22 You mean that in the summer months
theA. Average daily sendout for the past two years and
possibly the past three years has remained practically the saine
through the summer months.
X. 34 But average daily sendout, just putting that another way, that means what you bought from Industrial Gas?
A. That is right.
X. 35 That means sales?
A. That is right.
X. 36 And in turn, what you sold?
A. Less what was lost in transmission through the distribution system.
X. 3 7 It is metered to you?
A. It is metered all to me, but we lose gas from our meter
to the customers.
X. 3 8 I understand that.
A. But the sendout is not the sales. The sendout is
the total-the sendout sales less the loss.
X. 3 9 You expected there to be a gradual drop in pres. sure when you went into this thing as your sales. were building
up and with a continued use of natural gas?
A. Yes, but not an abrupt drop.
X. 40 You are calling this abrupt. Can you
page 202 r tell me whet~r the average pressure for the month
of June, 1943, was 159? Does your chart show
that?
A. June, 1943, the average pressure, let's seeX. 41 I should have said July.
A. July, about 155. The graph shows about r 55.
X. 42 Taken from these little things on the graph, it is:
hard to get it exa.ct, isn't it?
A. That is right.
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X. 43

You haven't got there before you for 1942, have

you?
A.

Yes.

Mr. Lavinder:
It is there, 1942 and part of 1943.
X. 44 1942, the month of June, it is around 260?
A. Yes, little better than 260.
X. 45 Well, now, Mr. Winchel, nothing has happened
over night by which you got no pressure. The gas hasn't just
gone, has it?
A. It looks like it.
X. 46 You say it looks like it is gone. How much more
are you selling, or did you sell in the month of July, 1943 than
you sold in the month of July, 1939?
A. I don't know without looking it up. I don't keep
those figures in my head.
X. 4 7 You said it looked like it had gone.
page 203 ~ A. I am just looking at the graph.
X. 48 You certainly know that you sold more
gas in July, 1943, and more gas in August, 1943, than you
sold in those two months the first year you went in there,
don't you?
.
A. They tell me Bristol was growing, and there are a lot
more people and industries in Bristol now that need feeding
and housing. I think there should be more, although I don't
have the figures. I would say yes from common horse sense.
X. 49 Of course, you couldn't sell 6,459,000 cubic feet
of ·gas in August, 1943, if it didn't come to you through the
pipe lines?
A. That is right.
X. 50 But you say you don't know what has happened
to it or what has caused it. You do know, don't you, that in
December, 1940-going back to your chart-and January,
194 I. February, 1941, and March, 194 I, that you had a constantly inrceasing use for gas?
A. This doesn't show it. This shows the decrease.
X. 5 I That decrease is after what date?
A. That is a decrease-here is 194 r, and the peak was
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reached in October, in November, -r941 the peak was reachfd,
and from there on it is down.
X. 5 2 I believe we are talking ·about different
page 204 ~ years.
A. This was 1941.
The Court:
Mr. Stant was asking about in early 1940.

X. 53 I intended to say that beginning with the month
of December, 1940, continuing through January, February,
and March of 1941, tlrere was a continuous increase each month
over the other in the sales of gas?
A. Yes.
X. 54 Isn't that right?
A. Yes.
_
X. 55 Do you have anything there that would show the
correctness of thk that in Mardi 1941, your sales got up
to 12,044, ooo cubic feet?
A. In Mar~h?
X. 56 Yes.
A. Well, now, your curve, you understand, is. the total
amount leaving the field Jar Bristol and includes what we sold
and what the Industrial Gas Corporation sold. In March,
1941, from the field there left an average of 45 o, ooo cubic feet
per day.
X. 57 450,000times·31 days in March.
A. That is what we asked for, and that is what the Industrial Gas Corporation asked for, total.
X. 58 That shows for March, 13,950,000
page 205 ~ cubic feet for the month of March. That is what
you say left the field?
A. That is what left the field.
X. 59 My question to ;y_ou was that your company did
not use r 2,044,000· cubic feet that month?
A. Well, that sounds like it might be approximately
right.
.
X. 60 Under your contract with Industrial Gas, they
furnish you gas, and you read the meter and know what you
buy and pay for each month?
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A. Yes, we know that.
X. 6 I You also have the pressure read, too?
A. That is right.
X. 6 r So you have everything they have, or supposed
to. In the month of March, 1941, wasn't there a constant
build up from December, each month over the other in sales?
Mr. Lavinder:
December of what year?

Mr. Stant:
'40 and '41.

A.

'40, yes.

The Court:
Haven't you asked him that s-everal times now?
Mr. Lavinder:

I think he has.
The \Vitness;
Yes, as long as he asked that, may. I tell you the reason
why, because from January through March is our
page 206 ~ coldest weather.

X. 6 3 That is right. Now in March. 1941,
sometime in March, r 94 1, wasn't there more use of the gas or
such use of the gas that the pressure was pulled down very
low?
· A. Well, in March, 1941, the pressure got down to 200
pounds average for the month.
X. 64 Average for the· month?
A. That is right.
X. 65 And in February-are you looking at r 941?
A. · I am looking at March, 1941, which was the lowest
point of the pressure.
X. 6 6 It was after that use that you began to call on the
Industrial for another well?
A. Yes. Our duty was to advise Mr. Ide that the re-
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serves weren't adequate so he could call upon them to produce
some more wells, which he did.
X. 6 7 After that cold weather and with the reduction
of pressure and the other wells that haven't been good, you have
continued to furnish these varying amounts of natural gas until
right now in the very last month you have sold six million
plus?
A. I have to qualify that. That is a sort of ambiguous.
question, because two things happened there. Up until the
time when No. 7 and No. 8 wells came in, we had a right to
expect that we would have an adequate supply
page 207 ~ after No. 7 and No. 8 wells came in. There was
no gas sold except what we could not refuse to
take due to the natural growth of the city.
The Court:
I think we had better adjourn until 9: oo o'clock.
(Thereupon, the jury retired, and the· following proceedings were had in their absence.)
The Court:
Now, I'll hear you on that motion.
Judge Roberts:
As I understood. Mr. Stant asked the witness to answer the
question: What was the gross income from the sale of gas for
the month of August, 1943, and for the month of August,.
1940?

Mr. Stant:
That is right.
The Court:
The Court's view is this: that the amount of gas sold in
August, 1940-I think it is here in evidence, or probably will
be from some of the apparent line of the testimony-and the
total amount sold by the defendant in August, 1943, would
be immaterial evidence on the question of whether or not the
supply was so low that it was impossible to perform the con-
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tract, but what they got out of the sale of the gas is just jury
argument that they are making a profit. They may be making
more money off of less gas, and it is immaterial. It is jury
argument, and has no reference to the case.
·
page

~

Judge Roberts:
Isn't the· jury entitled to know just how mu.ch
they are getting?
208

The Court:
The jury is entitled to know whether they are selling more
·
gas in I 94 3 that in I 940.
Mr. Lavinder:
We are glad to furnish that.
Mr. Stant:
Selling it to 3 oo other customers and making a profit of
something like $ I 5,000; we are entitled to have the jury know
that.
The Court:
Well, the question of impossibility of performance depends on how much they consumed during those months and
not what dollars and cents they got out of that. That is the
view of the Court, and that is the basis of the Court's view.
Mr. Lavinder:
We are willing to furnish the number of cubic feet sold in
August, 1940 and 1943.
Judge Roberts:
We except.
(NOTE: Thereupon, Court was adjourned until 9: oo
o'clock tomorrow morning.)
page
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MORNING SESSION

Bristol, Virginia, September 29, 1943
The Court met pursuant to adjournment of yesterday, at
9: oo o'clock.

Supreme Court of Appeals of Virginia

158

Paul R Winchel
· PRESENT:

The same parties as heretofore noted .

. PAUL B. WINCHEL resumed the stand as a witness, on
behalf of the defendant, being previously duly sworn, was examined and testified further as follows:
CROSS EXAMINATION
By Mr. Stant:

X. 68 Mr. Winchel, generally speaking, as we look at
the bottom of your chart, Exhibit "D-4" at this line marked
"Average daily sendout," it shows an increase in sales each summer, or summer months over the preceding one, doesn't it, an
increase in daily field sendout?
A. I have some more copies of this graph this morning
(handing them to counsel) if you ca.re for the jury to have
them.
Mr. Lavinder:
All right (passing graphs to the jury.)

Answer the ques-

tion.
A.
or 1943.

h does for I 940 and I 94 I, but it does not for I 942

X. 69 Let's look at 1941. The low point is
page 21 o ~ the month of June, and that seems to be 200 and
what?
A. About 2 Io.
X. 70 And in 1942 the low point is about 2 I 5 in July?
A. Is about 215, and in I 943 the low point is in April,
which is still a fa~rly .cool month. It is only 205, about 210.
X. 7 I But. for the months of July and August, it shows
a sustained mark there of 220?
A. Yes.
X. 72 It is also true that after each winter's use the pressure did not stay down to. where the winter left it?
.;. .
A. That is right.
X. 73 It came back up?
A. That is right.
X. 74 Y ou.r chart shows, does it not, that the January-,,
1940 sendout was less than November, 194!?
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A. Right.
X. 75 It was also less in January and February, 1942?
A. Yes, it was less in 1941 and 1942. 1941 and 1942
was considerably less than 1940 and 1941.
X. 76 Of course, there were less sales in January, r 940,
than in the months that I have indicated?
A. True.
X. 77 You said yesterday that in September.
page 21 I r 1940, that means for the· month of September the
averageA. That is right, the average for the whole 3 o days.
X. 78 That the pressure was 800 pounds. For that
same month of September, 194·0, did not your company bny
from-Industrial, according to these figu.res, 5,295,000 cubic feet
of gas?
·
A. I don't know. I don't .carry those figures in my head.
I could verify that by going back and looking, but I can't carry
all those figures in my head from day to day. It would be
silly.
X. 79 Assuming that is cor,rect?
A. Assuming that is correct, yes.
X. 80 Isn't it also true that in each succeeding September after r 940 through 1942, your company purchased more
. gas than in September, 1940, if these figures a.re .correct?
A. Well, let's see. I have this curve which shows the
amount of gas leaving the field. September above 1940, yes.
X. 81 And you don't have the September, 1943 record
available, of course?
A. Oh, no.
X. 82 You also told us from your chart that in March,
1941, the p,ressure had dropped to 2 3 o pounds, or at least that
was the average for the month of March, 1941.
A. That is right.
X. 83 Isn't it true, not only from these figures
page 2 I 2 r but doesn't your chart show it, that the biggest
month you ever had, that is in purchases of gas
from Industrial, was in the month of March, 1941 ?
A. Yes, because that was the only year we had any heating load on, and I would like to call your attention. and the
jury's· attention to that curve right at .that particular period.
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In other words, the more gas you get from the well, the less
pressure you have. There is a condition of what we term as
critical velocity, critical flow. You look at that curve in February (indicating).

Mr. Lavinder
What year?
The Witness:
February, 1941.
A. You will notice that the pressure continuously dropped from February to March. You will also notice that although we .cut the sendout, we were still in danger. The sendout was cl,ropping. from February to March, but the pressure
was dropping also. The wells had reached the point where the
condition had become critical, because if we had allowed that
condition to continue, we would have gotten to the point where
there was no pressure in the wells at all.
X. 84 That is right. There had been four heavy
mosths in succession, beginning in 1 940?
A. That shows that even though we .reduced the
page 2 13 ~ amount of gas from the well, the pressure will
continue to drop. When you reach a certain condition, the wells will reach a certain stage·. You will find thaf
same condition over here in January and Februa.ry in 1942,
where it shows a decrease of pressure and still we were decreasin.g the amount of gas leaving the field.
X. 85 Yes, I understand that. That was a drop in
pressure.
A. In other wordsX. 86 One summer, we will say, one month over an-·
other of the precedign year. But this .chart, if you look at it, up
above February and March, 1941, shows doesn't it, what we·
have been talking about-that as your field sendout reached its.
highest point, your pressure reached its lowest point?
A. That is right, yes.
X. 87 But my question, I believe, was that in March,
1941, your sendout, or what you purchased, was the largest of
any preceding month o~ subsequent month?
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A. That is right.
X. 88 Now, it also shows, does it not, in the upper
lines that following the March low level, and as you begin to
use less gas as shown by your sendout chart dropping, that
your pressure did go back up as before until in June it was
395?

A. Practically. Between 390 and 395, which
was a long ways difference from 800, better than
Boo.
·
X. 89 Something was said yesterday by some of the witnesses-I remember Mr. Farnsworth particularly, maybe there
were others-about the difficulties in the fall of I 941 and what
you began to do in the way of notice to space heating customers.
The P.ressure was, in fact, lower in the month of March than it
was in November, 1941, wasn't it?
A. That is right.
.
X. 90 It was 230 for the month of March as compared
with 395 in Novemper?
A. That is correct.
X. 91 But I believe the fact is, if you know, that notwithstanding that, nothing was said to the Housing Authority
between March and in the fall of that year?
A. Of 194!?
X. 9'2 Yes.
A. No, there was nothing said. We didn't .consider that
there should be anything said. We had a perfect right to believe that these two wells that were going to be drilled would
be okay.
·
X. 9 3 You didn't have the right to believe it from the
March pressure, but you were figuring on the wells to take
care of it?
A. Yes, certainly.
page 21 5 ~ X. 94 There was no guarantee that any well
you drilled was going to bring in any particular
volume?
A. Nobody .can guarantee that in any field in the United
States.
X. 9 5 And all of you knew that, of course?
A. That is a conclusion.
X. 96 Let's take the matter of sales. I guess your chart
page 214

~
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will show some indication of that. According to my information, in March, 1941, your company purchased from Industrial, the month of that low pressure, 12,044,000 cubic feet.
Mr. Jones:
When did you say that was?
million-?

In March, 1941? Twelve

Mr. Stant:
That is right.

12,044,000.

Mr. Jones:
Your Honor, we object to that type of cross examining.
He starts out and says, "My information is so-and-so," and
undertakes to state that that is the amount that is furnished.
Mr. Stant:
I asked if he couldn't give the approximate from his own
ch:ut.
The Court:
Is that shown on that chart?
Mr. Stant:
I wilJ avow that these figures were made up from records
furnished daily by Industrial Gas Corporation.
page

2

16 ~ The Court:

Of course, he is under this difficulty. He has certain figures there which have not been introduced in evidence
which will come in evidence. I think if you will identify that
statement from which you are making your avowal that the
Court will over.rule the objection on the condition that those
figures are later proven, in evidence.
Mr. Jones:
I would like him to state what they are, ~ho are the cus.,.tomers and identify that in the record.
Mr. Stant:
The statement I am referring to is one marked at the top

Housing Auth. of Bristol v. E. Tenn. Light t1 Power Co. 163

Paul B. Winchel
the years 1938 through and including 1943, January to December in each year, with the letters B. N. G. in one column meaning the amount of gas that Bristol Natural Gas sold Industrial,
and the other column is E. T. L. t1 P., meaning the amount of
gas that Industrial sold the power company.
The Court:
Suppose you call it Plaintiff's Avowal and so identify it.
Mr. Lavinder:
That is not as an exhibit in the case as yet?
The Court:
He is making an avowal that he exrP..cts it to go in.
page

217

r Judge Roberts:

We also submit that their engineer should be able
to give the figures.
·
The .Court:
You are examining there to find out what he can· give.
(Thereupon, the above-mentioned statement was
marked for identification as "Plaintiff's Avowal," and is
hereto attached.)
X. 97 Industrial did furnish you a daily record of meter
readings, and you made your settlements at the end of the
month?
A. That is right-didn't furnish me, furnished them to
Mr. W. E. Rutherford.
X. 98 To the company?
A. Yes, and he has those on record. They are available
to me any time I want them, but I. can't carry those figu.res in
my head.
Mr. Stant:
I will say further these figures as to the power company
sales ai;e made up from those identical daily readings that he is
talking about.
·
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A. I might explain the reason I don't have those particular figures in my work I am interested in the general overall picture, which is an average of all, and I may have those
particular days and work with the particular sendout for each
day, but after I am through with it and dismiss it
page 2 I 8 t from my mind and get the average over-all picture, those figures are gone, because I have no use
for them.
X. 99 I understand. According to this avowal, October
1941 your company purchased from Industrial 7,229,000 cubic
feet when you say the pressure was 395 pounds?
A. That should be approximately right, because the
average daily sendout was 275,000 cubic feet. Multiply that
by 31, and you will have approximately that.
X. 1oo Your chart shows that is app,roximately correct?
A. That is right.
X. 101 And the following month, November sales,
shows 10,627,000 cubic feet?
A. Well. the chart shows the average daily sendout from
the field to have been 395,000 cubic feet. Multiply that by
3 o, and you will have the total amount that left the fiefd for
the month-approximately the total amount.
X. 102 According to that, November sales with the 305.
pound pressure lacked about approximately 125,000 cubic feet
being as much as January, 1941; pretty close, aren't they?
A. January, 1941, the average sendout was about 405,c,oo, .and November, 1941, the average sendout was 390,000.
X. 103 As I have it in· sales, J1anuary was Io, 7 48,000,.
and in November the same year, 10,627,000.
A. This is what left the field.
page 2 I 9
X. I 04 So they are not far apart-those two
months?
A. No, sir.

r

Mr. Jones:
Mr. Stant, I would like to ask if that sendout that you are
relying on doesn't also include the Industrial Gas?
Mr. Stant:
Not the column I am reading from.

Mr. Winchel's chart
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evidently does~ ancl! I have a separate column showing it, but I
am not reading from. that.
Mr. Jones:
All right.
A. This .curve and this B. N. G. column here should
more or less be together within reasonable amounts (indicat.
.ing).
X. I 05 That is what I thought; because, when you talk
about sendout from the field, it naturally means what B.ristol
Natural Gas sold. to Industrial before it sold to you?
A. That is right.
X. 106 All right. In January, 1942, with the pressure,
you say, of I 50 pounds, according to this, 1:here was 9,699,000
cubic feet of sales.
A. Well, that is- pretty close, because the average sendout
was 355,000, which would be-you have it here, u,056,000
leaving the field.
X. I 07 That is leaving the field, yes. That approximately corresponds with you, does it?
A. 355,000 times 31 would be pretty close to it.
page 220 ~ X. r 08· On your chart, Mr. Wincheh I noti.ce
. in the upper left-hand corner you have "No. I
completed, January, 1934," and othe.r numbers. Does thatA. That refers to the wells.
X. 109 Don't you recognize an error in that date of
No. 1?
A. It might be in error. I don't think so.
X. I Io Specifically, No. 1, the first well, was completed
January, I 93 I.
A. That might be possible. I have got those off-it
was supposed to come from yo.ur record~. The rest of them
agree. I may have misinterpreted that.
X. II I You remember that No. 1 was drilled many
years ago?
A. That is right. I just probably got it wrong.
The Court:
While you are on those figures, I might ask the witness
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this: Those lines across, right below the first heavy line down
from the top, with numbers from 1 to 8 at different places-does that indicate which wells were in operation between the
areas?
The Witness:
That is cor.rect.

Yes.

Mr. Stant:
That is all, Mr. Lavinder.
page
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RE-DIRECT EXAMINATION

By Mr. Lavinder:

Q. 1 Mr. Winchel, in answer to Mr. Stant, you said
that the biggest sendout that you had ever had for one month
was March, 1941. Mr. McCrary testified that that was the.
month in which your system was .connected up with the Housing Authority unit here?
A. That is right.
Q. 2 Was there any connection between the large send-·
out that month and the joining on to the Housing Authority?

A.

Yes.

Q. 3 That was the cause of it, was it?
A. Yes.
Q. 4 Beginning with March,. 194 1, who was your big~
gest consumer of natural gas?
A. The Fede,ral Housing.
Q. 5 I want you to explain to the jury-I don't think
they quite understand what you meant by that critical period
in comparing your pressure with your field sendout. I want
you to explain what you meant by that.
A. We assume when the conditions arise, such as you see
there, where the p,ressure is -going-down, even though the sendout has been reduced, that there is a condition more or less with.
in the well which conditio~ can exist in a pipeline.
page 222 ~ We call it critical velocity. When the pressure
relations between the inlet and the outlet of this.
pipeline-or, you might say, the little pipelines, down in the
earth betw€en where the gas is coming from to the well, come
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out of the well in those particular relations., betweeln the inlet
pressure to that pipeline, and the outlet pressure reach a certain
stage. The only gas you can get through there-see, if you
will squeeze it togethe.r, you have an air pressure on the inlet
side; your velocity, your gas blowing through there-you cannot increase it any more regardless of how mu.ch pressure· you
put on the inlet side. It is going through there just as fast as
it is going to go-it doesn't make any diffe.rence if you inrcease
your pressure a hundred times.
The Court:
Which pipeA. We consider it more or less the same condition that·
will exist in your underground where you.r gas is feeding back
from where the well is. You have an area around that is feeding to the outlet where your well is dug, and this gas feeding
your outlying areas to the bottom of the hole where your well
is will reach a certain velocity, and with those pressure conditions-you see, you have a pressure condition out here away
· from the bottom of the hole (indicating) and have a pressure
.condition at the bottom o.f the hole. Now when those two
conditions a.re in a certain relationship, the gas
page 223 ~ flowing from out here to the bottom of your hole
will attain a certain speed, and it will stay at that
speed. You can't get any more througth there. It doesn't
make any difference whether you· have any more pressure in here
or any less pressure out here (indicating).
The Court:
Let's see if I understand. By "out here" you mean in theThe Witness:
Bowels of the ea.rth.
The Court:
In the deposit of gas flowing from the various points in
that to the pipe where it starts up to the surface.
The Witness:
· We assume that it takes the same conditions in the pipe line
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as it would on top of the ground, because the same conditions
affect the flow of the gas to the_ bottom of the well.

Q. 6 What is that situation that you have just outlined? What would that show you with reference to the amount
of the gas in the ground?
·A. It shows that the amount of gas in the ground-you
have that condition occur.ring here, that lower pressure in 1942,
if you will notice that conditidn beginning to show up there
again in January and February, lower pressure conditions.
which shows that there must be some cause down there that is
producing that decrease in flow. What that cause
page 224 t is we don't know.
Q. 7 I didn't ask you for the cause of it. I
asked you what is it.
A. It shows it must be depfeted.
Q. 8 You said that critical period; when did you reach
that .critical period?
A. In March, I 94 I. That critical period arrived· right
there at that point in February and March, 1941 (indicating)~
The first appeared in March, I 94 I.
Q. 9 Is that critical period still on us or not?
A. I would say yes.
Q. 1 o What right now is the total amount of gas that
you can get out of that field, total field output?
A. Well, it won't run over 240,000 a day.
The Court:
240,000

what?

The Witness:
240,000

cubic feet, and that is the maximum you can get

right now.

Q. I I I meant what a.re you selling to your customers
right now?
A. I looked at the reports before I .came this morning.
It would average between 200 and 2 3 5 and 240 thousand a
day. When the weather gets cold, it will increase to a certain
extent?
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Q. I 2 Approximately how much?
A. I would say I 00,000 a day.
Q. r 3 And that is with the 76 space heaters cut

off?

A. That is right.
Q. 14 Emb.racing the plaintiff in this case?
A. Correct.
Q. I 5 Mr. Winchel, this graph or chart that we have
been talking about and that has been introduced in evidence
was made from what? What is that made from?
A. Made from records I have kept since the field started.
Q. 16 Made froni records that you sayA. Those records were submitted to me by the Industrial
Gas Corporation, both the representatives of Industrial Gas.
Corporation and the Bristol Natural Gas Company.
Q. I 7 You made this graph from the figures furnished
·by the people that supply you with the gas?
A. Yes.
Q. I 8 Is it accurate?
A. Just as nea~ly accurate as I could possibly make it.
Q. I 9 Is the gas from all the wells that you are using
brought to one gauge and that one gauge determines the pressure and output, or is there a separate gauge for each well?
A. Ea.ch well is gauged right at the well head, at
page 226 r the top'"-at the well head, the top of· the hole of
the ground surface.
Q. 20 Does this chart embrace all the gas that was teceived at the time shown from all the wells?
A. Correct.
Q. 2 I Don't you all have a certain number of holders in
which you keep the gas reserve in case of emergency?
A. We· do.
Q. 22 Where are they?
A. They are down at the gas plant on Broad Street.
Q. 23 In Bristol?
A. In Bristol.
Q. 24 How much gas do you keep in reserve in these
holders?
A. We try to keep the holders as near full as practicable,
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workable, which is between 290,000 and 300,000 cubit feet
total.
Q. 25 290,000 to 300,000 cubic feet?
A. That is right.
Q. 2·6 State the lowest that that reserve has ever reached
and at what time that was.
A. According to my recollection, it got down to around
3 o, ooo cubic feet total in the holders. That was during this
critical period of March, 194 1-February and Mar.ch.
Q. 27 Now, how much did you have in reserve
page 227 r in·December, 1941, at the time that has been testified to that you were asking people to go off o.f
the line because of the shortage? What was your reserve at
that time, at that period?
A. During Decem her?
Q. 28 Yes, 1941.
A. It got practically down the same then.
Q. 29 Around 30,000?
A. Around 30.,000.
Q. 3 o Have you got a chart or graph that shows the
position of the holders ·and the amount of gas in the holders?
A. Yes. That is it there (indicating), and I made it
myself.
Q. 3 1 Is it accurate?
A. It· is as nearly accurate as I could fix it.
Q. 3 2 I want you to file it in the record as Exhibit No.

5.
A.

All right.

(Thereupon, the above-mentioned graph was filed
as Defendant's Exhibit 5 and 1s attached hereto.)
A. The chart is from 9.:00 a. m., December 9, 1941 to
9: oo a. m. December 14, 1941.
_Q. 3 3 In other words, it just covers five d_ays?
A. Covers five days hourly ..
page 228 r Q. 34 It is arranged on an h~urly basis and
shows the fluctuations of the reserve gas hourly?·
A. The gas coming in and the gas we sent out and aU the·
positions.
Q. 3 5 What is this line on the graph that you refer to.
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(indicating) ? The upper line--that shows the amount of gas
in the reserve?
A. Yes.
Q. 3 6 What is the line at the bottom that looks like the
outline of a large city? What is the significance of that?
A. Well, there are two of them. One is heavy and one
is light. If you will notice, the heavy line is the gas outgoing
to our system; in other words, the gas that we took from the
Industrial Gas Corporation and sent out to our customers in
that period of time. The light line shows the gas that we received from the Industrial Gas Corporation-Let me qualify
that first statement there. The top line shows the total gas that
we sent at any hour of the day for all these days, we sent out to
our customers. Now the light line shows the gas received from
the Industrial Gas Corporation. Now, you will notice that
during certain periods of the day there, the heavy line is above
the light line, which means that we were sending out more gas
than we were receiving. When the heavy line gets below the
light line-I made that dotted to more or less show
page 229 ~ the difference-and when the heavy line is below
the light line, that means that we were sending out
less gas than we were receiving. And these areas (indicating)
between these two curves determine the holder position because
they represent gas lost or gained by us during the day.
Q. 3 7 When you say "gas sent out by us," do you mean
from the reserve or from the reserve tanks or what?
A. From both the reserve and-in other words, what
we were receiving plus what we needed from the reserve to make
up the difference in our demand. We were needing so much gas
to send out in our distribution system. There wasn't enough
coming, so we had to pull on the reserve.
Q. 3 8 In other words, the heavy line shows the total
amount sent out?
A. That· is right.
Q. 3 9 The way the broken line goes, it shows here you
had to call on your reserves for part of it?
A. That is right.
Q. 40 Mr. Winchel, your graph here only shows for
those five days. Do you remember what the .condition of your
reserves in January, 1942-·-at any time during January?
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A. Any time during January, they got as low as, if not
lower than, here (indicating).
Q. 41 What do you mean by "here"?
A. On this graph.
page 230 ~ Q. 42 As low or lower than any point shown
on your graph?
9. That is right.
Q. 4 3 Mr. Winchel, have you a paper here that shows
a comparison of the average field pressure and the average field
output as between December, 1941 to January, 1942, and
December, r 942, to January, 1943; in other words, the two
years from between those dates?
A. Yes, sir.
Q. 44 And if so, I wish you would read to the jury what
that says. That paper I show you (handing paper to the witness) which I have described in my last question, was that madeup by yon?
A. Made up by Mr. Butterworth and me.
Q. 45 Under your supervision?
A. Well. no--under his supervision. In other words.
he is my superior as far as the company is .concerned.
Q. 46 But you assisted in making it up?
A. Yes.
Q. 47 Is it accurate?
A. This curve was made from the same date that was
taken from (indicating). That is accurate.
Q. 48 Just state what that exhibit shows.
A. It shows field sendouts, field pressures on
page 231 ~ certain days-in December, 1941 to January,
1942; and December, 1942 to January, 1943. It
is a period comparison taken from records, and a daily .comparison of December 10, 1941 and September 25, 1943.
(Thereupon, the above-mentioned statement was
filed as Defendant's Exhibit 6 and is hereto attached.)

Q. 4 7 What are the figures?
A. Now, the period comparison shows the period Decem-·
her, 1941 to January, r 942, the average field pressure was r 15
pounds. The average field output was 355,000 cubic feet per
day.
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Q. 50 That as from December, 1941 to January, 1942?
A. That is right.
Q. 5 I Give us the comparative figures.
A. The second period in that comparison, the period is
De.cember. 1942 to January, 1943. Those two months, for
that particular period, December to January, the average field
pressure was 95 pounds; the average field output was 275,000
pe·r day.
Q. 5:2 Give the daily comparison there.
A. On the daily comparison, Decem her Io, I 9 4 I, the
field pressure was 35 pounds, and the field output was 408,000
cu hie feet. On Septem her 2 5. 1 9 4 3, the field pressure was 3 5
pounds again. The field output was 246,000
page 2 3 2 ~ cubic feet.
Mr. Jones:
Mr. Stant, there is a typographical error in that last figure.
The Witness:
It should be thousands.
Mr. Jones:
The zeros have been left off the numbers. It says "246."
The Witness:
It should be 246,000.
Mr. Stant:
I assumed that, yes.
Q. 53 Mr.· Winchel, I notice on your daily .comparison
that the field pressure is exactly the same on December Io, I 941
as it was this week, September 25, 1943; that is, 35 pounds in
each case. and yet the field output on December Io, 1 94 I was
408,000 cubic feet and the field output on September 25, 1943
was only 246,000 cubic feet. Why is there a difference in the
field output, if the pressure was exactly the same, and what was
the significance thereof?
A. Well, of course, we can't get down in the bowels of
the earth and look. All appearances there would indicate that
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it was g1vmg· out. You can reduce your pressure all you want
to, but if there is not any to come, it is not going to come, not
if there is nothing in there. It is just the same old proposition
as in pumping a well. You can pump for all that is in it. You
can't get it out if it is not in there.
Q. 5 4 I notice on this last exhibit that you havepage 233 ~ been testifying about the words "field output
capabilities in MCF per day." What is that
"MCF"?
A. That is thousands of cubic feet. In other words, instead of writing "thousands," we put MCF. "M" is the old
Roman numeral for a thousand-not numeral. letter that indicates a thousand.
Q. 55 But it is figured in cubic feet?
A. That is right.
Mr. Lavinder:
Your Honor, a situation has developed in which we would
probably want to ask Mr. Winchel a questiqn about the boifers
that were taken out. Mr. McCra.ry says there were 2 7, and he·
has gone to his office to see which two were taken out. I want
to recall him possibly at that time, but we can possibly expe_,
dite the matter by letting hi111: stand aside and taking another
witness.
The Court:
That would be satisfactory?
Mr. Stant:
Yes, that is all right.
The Court:
All right.
Mr. Stant:
Just a few further questions.
RE-CROSS EXAMINATION
By Mr. Stant:
X.

1

According to what you told us yesterday, ther~
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were some things you could not answer. Haven't you rather
become an expert overnight?
A. No, I don't claim to be an expert.
page 2 3 4 ~ X. 2 You answered some things this morning
you told me you couldn't answer.
A. For instance, what?
X. 3 Well, I will get into that as we go along. Taking up where you left off, you had picked out September 25,
1943, as to which of course. we have no record. The September records for the complete montfi are not yet available.
4. No, not for the complete month. hut I received those
reco·rds for those particular days this morning before I came
over.
X. 4 YoupickedoutSeptember25, 1943?
A. Yes.
X. 5 And do you know yet whether you used more in
September than you did in August?
A. No, I don't, but in all probability we did, because
September is a month in which you generally do.
· X. 6 When you pick out one particular day, September
25, 1943, and give that field output as 246,000 cubic feet,
that means nothing more nor less than that that output is based
on what Bristol Natural Gas sold Industrial that day and in
turn is controlled by what your needs were that day?
A. That is all that we could possibly get. The
page 2 3 5 ~ fact is we had to pull on the holders to make up
that
·
X. 7 Nevertheless when you pick out one day, that.. is
what that means; it is based on whatA. On the demand for that day, yes, correct.
X. 8 That is right, and you elected to pick out that day
rather than bring all of September?
A. That is right, because on th_at particular day the
average field pressure stayed at 3 5 pounds 24 hours around the
clock, which would give us a good average day, which is what
we look for rather than one in particular.
X. 9 It also shows that on the day you pick out,
Decemb.er Io, 1941, that field pressure in that winter month,
you say, was 3 5 pounds?
A. The same condition, 3 5 clear around the clock.
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X. 10 - You said 408,000 cubic feetA.

That left the field.
That left the field, yes. Nevertheless, in the entire month of December, 1941, you purchased from Industrial
1o,198, ooo a.ccording to this.
A. Yes, but you can't take the supply for December
20th and use it for December 1oth, because you have got to
take your supply when it is available for that particular day.
X. 12 That is one of the things you have to guard
against, the fact that there will be the high peak. You mentioned that ·yesterday.
A. That is right.
page 236 ~ X. 13 I am going to ask you if it isn't a fa~t
that from 1939 through 1942 your sales have increased for the month of September each year over the preceding September?
A. Yes. If Bristol didn't grow, it probably would not.
X. 14 Field output capacity. I believe you said, meansA. The total amount that you can get from the field at
any particular given time.
X. 15 It actually means what Bristol Natural Gas sold
Industrial, doesn't it?
A. No, it means all you can get from that field in that
particular period of time--couldn' t get another foot out of
there.
X. 16 You couldn't between theseA. Between these particular periods of time.
X. 17 In other words, in the fall of the year you pick
out one day and you compare that with the winter month?
A. Yes..
X. 18 December 10, 1941?
A. I did, because the wells don't know anything about
the temperature. All they know is about when you are callingon them for gas.
X. 19 I am talking about what you did, not
page 23 7 ~ what the wells did. You have also gone back for
your comparison, and you picked out in the first
instance D~cember, I 94 I and January I 942, those two
months?

X. 11
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A.
period.

That is the period, yes.

That is the average for that

X. 20 Then you picked out two months, December,
1942 and January, 1943?
A. That is right. That is the average for that period,
those two months. I think if the jury will look on the curve
sheet, you will find that you can pretty well find that same
average on it.
X. 21 Mr. Lavinder asked you if the Housing Authority
didn't go on as a customer in the month of March, 1941, a'nd
whether its use wasn't the .cause of the March trouble.
Mr. Jones:
We object to that form of the question, because we think it
doesn't state Mr. Lavinder' s phraseology.
The Court:
I didn't understand Mr. Lavinder's question that way. I
understood him to ask him if the Housing Authority was on
there in March, 1941.

X. 22 You didn't mean to say that the Housing Authority was the cause of the March trouble then?
A. It was a big contributor-I migh say that.
page 238 ~ X. 23 The record introduced shows that one
·
of the projects was on on March 1st and that is
used for all purposes, that is including the use you are givilng
it now, hot water heating and cooking, r, 128, 5 oo cubic feet,
a total bill of $282.13. You say that was a big contributor?
A. Yes.
X. 24 Well, the Housing Authority had nothing to do
with February sales, did it?
A. It had nothing to do with it, but the load was tnere
just the same. We had to furnish it to the Housing Authority
or the contractor•. either one.
X. 25 You were the ones that contracted to do it?
A. Surely.
X. 26 In February before the Housing Authority went
on, February, 1941, your purchases from Industrial Gas were
I 1,241,000 as compared with March, 12,044,000, were they
not-if this is correct?
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A. Yes, if that is right.
X. 2 7 That was before the Housing Authority went on?
A. Well, for all practical purpose, the Housing Authority was on in February because we connected them up to the
contractor and furnished him heat in November.
X. 28 He paid for that for warming out the buildings?
A. Yes, but the load was there. That was what
page 2 3 9 ~ I am talking about, the load.
X. 29 There wasn't anything like the load for
heating the buildings?
A. We heated the buildings.
X. 3 o All right, in view of that statement, will you furnish us information as to how much you furnished the contractor and over what period of time?
A. It can be furnished. I don't have it myself.
X. 3 I Will you see about that?
A. Yes.
X. 3 2 And put it in exhibit form. . That is solely in
view of your statement. And also before the Housing Authority went on, in January, 1941, you had another big month o.f
10,748,000 cubic feet according to this, didn't you?
A. Correct.
X. 3 3 And in December preceding 1940, IO, 181 ,ooo·
cubic feet?
A. December? I am taking your word for all this, because I don't carry those figures in my head. I will take a look ..
That ought to be pretty well-1 o million-

X. 34
A.

10,181,000.

You are talking about December, 1940?
X. 3 5 Before the Housing Authoritypage 240 ~ A. The sendout from the field· was 390,000
cubic feet. Multiply that by 3 1, and you will approximately have what you have got.
X. 3 6 So you had three big montha prior. to March
when the March trouble came?
A. That is right.
X. 3 7 The Housing Authority wasn't on those three·
months?
A: The Housing Authority wasn't, but the contract has.
been signed, and we had laid the mains and furnished the heat,.
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and we were heating the project regardless of who was buying
the gas.
X. 3 8 For accuracy, you were furnishing that to Nicholson as he needed to dry out .certain rooms?
A. We furnished quite a bit of it.
X. 3 9 You are going to furnish that figure.
Now, Mr. Winchel, I asked you about some expert testi·
many you tell us this morning about the gas. In other words,
you say you assume-I notice you use that language, "we assume" -that gas underground as it feeds up to a hole, an opening in the ground, that in some instances pressure in the field
doesn't help it, it goes at a certain speed, or something of that
sort.
A. Yes.
page 24 I r X. 40 Now, does not .that vary, depending on
what they call the porosity of the gas sand; tnat
is, whether it is hard or soft?
A. Not critical flow, it doesn't, no.
X. 41 Doesn't the speed, if I may call it that, or flow
which will come out of gas sand into an opening or hole vary,
depending on whether the sand is hard or soft? In other words,
won't it flow faster through a soft sand, that is, more porosity,
than it will through a hard sand?
A. That is just common horse sense, yes.
X. 42 Didn't I ask you that yesterday, and didn't you
have to refer me to Mr. Clarkson?
A. This much I told you-that is this, that was common
horse-sense; but if you want to go farther as far as the technical experts of the natural gas business is concerned, I am not an
authority on it. Mr. Clarkson has spent his life at it, and I
have spent about a year at it.
X. 4 3 If it is such a common horse sense thing, I am
wondering why you didn't tell me yesterday.
A. I don't know, I am just telling you now what I
had a right to assume under the conditions that we see in this.
;9
curve.
Mr. Lavinder:
I don't remember that question being asked.
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page 242 ~ Mr. Stant:
I do.
Mr. Lavinder:
We are not going to deny it, but I don't retpember it.
X. 44 Are you assuming that without reference to
whether the sand is hard or soft?
A. That has not - I assume· that that would be the case
regardless of whether the rock was hard or soft. because that is a
rule in any pipeline.
X. 45 Are you assuming that the hardness of the gas
sand has nothing to do with how fast it will flow to the hole?
A. No, not the hardness. The hardness and the porosity
are two different things. You may have a sand that is as hard
as rock in the world.
X. 46 What I tried to ask you yesterday, if your sand is
not a porous sand. your gas comes to the hole slower?
A. Yes.
X. 4 7 And if it is not a porous sand and comes slower, I
also asked you if it didn't indicate a longer lifo in the field than
where there is much porosity?
A. Well, I can answer that better by saying that-theway I look at it is thisX. 48 Could you answer my question first?
A. You can't say yes or no on a question like that. The
more porous the sand would be, the fewer wells you would
have to drill. The less porous the sand is. thepage 24 3 ~ more wells you have got to drill. It is just like·
you take a pond of water and put one big pump
with a big inlet-you can get as much water out of it as you.
can if you put a lot of pumps with small inlets. It is just the
same thing. The porosity of the sand has the same relation as
the pump with a big inlet and the pump with a small inlet.
The Court:
M~ Stanfs question dealt with the productive life of the·
well.
The Witness:

I ,

The life of the well has nothing to do with it. The po,nd o,r
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well has got so much water or so much gas in it. If you put a lot
of pumps in there, you get it out quicker than if you put one
pump in and try to take it out a little at a time.
X. 49 When you have a winter's use of gas or any ex.cessive use of gas, or large use of gas, which pulls your pressure
down, and then when you cut down your use of gas an~ the
pressure goes up, doesn't it indicate there is gas in the ground?
A. Yes, but if there was much in the ground, the gas
would tend to go back up to a pressure within a reasonable
height equal to the height of the year before, but it doesn't do
tbat. The height is considerably lower. The height reached
by the pressure over period of low flow is considerably lower
year by year as· you go along there. That is selfpage 244 ~ evident.
X. 5 o But it is also true that you said your summer uses
have increased each year?
A. Slightly, but not nearly in proportion to the drop in
pressure.
X. 5 1 But it is still there to the extent that you can sell
what you sold in August and all summer long? What is the
capacity of your holders.
A. The total cubic foot capacity for them completely full
is 200, ooo cubic feet ..
X. 52 You have two of them, I believe?
A. We have two-one for 150,000 and one is for
50,000.

X. 5 3 After all that has been said this morning, I might
understand or did I understand you correctly in saying yester- day that you didn't attempt to be an expert on natural gas?
A. No, I don't.
X. 54 Did you say _that your experience up until a year
ago had been in manufactured gas?
A. No, I did not. My experience in natural gas has been
in Bristol. My experience in manufactured gas has been since
193 I.

RE-DIRECT EXAMINATION
page 245 ~ By Mr. Lavinder:

Q.

1

State to the jury why it was you picked
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on September 25, 1943, for this daily comparison with December Io, 1941? What was that particular day selected?
A. Because the only way you can get any situation, I
don't care what it is, if you want a real picture of it, you can't
pick any .condition of one instant time. You have got to pick
an instance over a given space o"f time to give you something to
base your average judgment on. These periods were taken because they had 3 5 pounds 24 hours around the clock.
Q. 2 The reason you selected that was because the pressure was exactly as it was on December 10, 1941?
A. That is right. That is correct.
Q. 3 Did you know. or did you look at the other field
outputs in September, 1943? Was it more or less than i:he
246,000 shown on September 25, 1943-the other days. of September?
A. Some of them were. I forget now, but they were in
that range. I don't know whether I have it here or not.
Q. 4 You spoke of Mr. Clarkson. That is the Mr.
Clarkson that is here today?
A. Yes. Mr. Clarkson has taught me what I know about
natural gas now.
Q. 5 Mr. Winchel, do you know what the 25
page 246 ~ boilers-the gas boilers-that were in those buildings .cost, the cost of the gas heating equipment?
A. I don't know what they cost. I know the approximate cost of it.
Q. 6 I show · you a sheet showing the 2 5 boilers and
will ask you if you made that sheet up, and if you can tell what
those boilers cost? (Handing paper to witness)
A. I did. I made it up.
Q. 7 This sheet shows that the total cost of those 25
gas-fired boilers was Io, 887 .44. Is that approximately cor-:
rect?
A. That is approximately correct.
Q. 8 Where did you get these figures, Mr. Winchel?
A. Mr. Kearfott, the architect for the project, has it in
his files. the original specifications for the project, and it is a
bound copy which he used through all of his association with
the Authority. That copy was submitted to us when we wanted to compute the amount of gas that ~as g?ing to be required
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by the Authority for my particular phase of the work, and I
went back over to Mr. Kearfoft's office the other day and got
that same copy and got these figures out of it. I can explain
to you how I arrived at them, if you want me to.
Q. 9 Go ahead.
page 24 7 r A. In those specifications, it states that all the gas
boilers shall be of such quality as to be the same
as a Bryant boiler. It also lists the building by number, and
lists the size of the boiler that is necessary. .It gives its equivalent radiation, gives a number of BTU demand by the boiler.
You can go to the list price sheets of the trade for that particular
year, which was 1940. This is one of them I have here (indicating). You can take those specifications, and you can go
through these sheets and pick those boilers out and it has a list
price. And we also had in our files the discounts applicable to
those boilers, and that list is made up from that date.
Q. 10 Does this total $10,887.44 represent the amount
after taking off the discount?
A. That is taking off the discounts, trade discounts allowable for anyone who will buy the boilers.
Q. 1 1 You got this from the files of the architect who
was in charge of the building?
A. I did.
(Thereupon, the above-mentioned statement was
filed as Defendant's Exhibit 7 and is attached hereto.)
Q. 1 2 There is one other question I want to ask you
about the September 25, 1943 field output. State whether or
not on that date, September 25, 1943, you had to
page 248 r call on your reserves.
A. I sure did.
Q. 13 Do you remember how much you had to pull out
of your reserves to supply the demand on that day?
A. I forget. I think we have it here. I think Mr. Butterworth has it.
Q. 1 4 You know you did pull it out?
A. Yes.

Mr. Lavinder:
That is all.
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RE-CROSS EXAMINATION
By Mr. Stant:
X. 1 Did you also have your sales for that month?
A. No, I haven't gotten the sales report. I believe we
d9 have the sales report. Mr. Butterworth has it.
X. 2 Mr. Winchel, in this estimate of these gas- fired
boilers that went in the Housing Authority and the total you
gave, does that mean after taking all discounts off that the
East Tennessee Light ~ Power Companny would have been
entitled to take?
A. No, those are the discounts as listed here.
X. 3 You know what I mean: is this a discount that
you as a power company and purchaser could take?
A. We could buy it, yes. We could take those
page 249 ~ dis·counts, and Mr. McCrary could take them.
X. 4 What I mean is can't you, in your pur-·
chasing capacity and the business you are in, get discounts that
the Housing Authority couldn't have gotten for that one job?·
A. Our own experience is that the Government can get
darn-sight bigger discounts than we can.
X. 5 I am talking about the Housing Authority.
A. That is the Government.
X. 6 I don't want to argue. I just want to know.
A. No, I don't think the East Tennessee Light~ Power
Company could get any less discount than the Housing Authority could. I am absolutely convincea of that. That is my answer.
X. 7 Do you know that?
A. I know it in my own mind.
The Court:
Let's take a. short recess.
(Thereupon, a short recess was taken.)
X. 8 I have one other question. Mr. Winchel, the estimates o.f cost of the gas-fired boilers' which you have just
given appear to have been based on February, 1940 list price·
sheet and discounts of American Radiator Company.
A. That is right.
-
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X. 9 You understand ·that these boilers are Mueller and
boilers not manufactured by American Radiator?.
A. I didnt t know they were Muellers at the time.
page 250 ~ I didntt know exactly what kind of boilers they
were. Boilers of equal quality in the trade must
be on a more or less equal price basis. The competition requires that, or there won't be any sales made. There will be
some discrepan.cyt but very little.
X. Io What would be the effect if you got that from
Mueller instead of the American Radiator Corporation?
A. I haven't got the Mueller prices available, but granting that the Mueller boiler is of equal quality as the other, the
prices are not going to be but a very little in difference.
X. I I Why is your company so anxious to keep reserves
in those holders you have here in Bristol?
A. That is a matter of safety to the public.
X. 12 In what way?
A. We don't want the pressure to go down so low that
some of the burners may go out in some of the customers appliances and then come back and gas be flowing out of those burners with the burners not being lighted and the customer not
know. With gas in the holderst we .can control that pressure to
a certain point, and we will know then when the thing was
going to be down where you can't control it any more, and before that stage is reached, we can if necessary in
pagt 25 I ~ order to maintain that status of safety, we can
cut them off, which is the last resort. Without
the holders we don't know when that thing might happen, and
it might catch us unawares.
Mr. Lavinder:
In other words, there is danger if you have no reserve?
The Witness:
That is right.
Mr. Lavinder:
Stand aside.
(Witness excused)
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L. H. PHETTEPLACE, JR., called on behalf of the defendant, being first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION
By Mr. Lavinder:

Q.
the East
A.
Q.
A.

1 Mr. Phetteplace, what is your connection with
Tennessee Light~ Power Company?
Local manager of the company.
2
How long have you been with it?
Approximately twenty years.
Q. 3 I ~ean how long have you been with them in
Bristol?
.
A. Since October, 1941.
· Q. 4 Something has been said in this case about some
people, who took that space heating out, getting something for
their equipment, for their old equipment. I wish you would
state whether or not that is true and how it was handled.
A. That is true. Customers who bought their
page 25 2 ~ equipment from us have been reimbursed for that
equipment, that is, many of them have, and that
was handled by negotiating with the individual customers.
Q. 5 Do you mean you bought back the old equipment?
A. That is right, yes.
Q. 6 Did you give them the pur.chase pnce or some-·
thing less than that?
I)... Less than the purchase price.
Q. 7 And that applied only to equipment that you.
yourself had sold?
·
A. Yes.
Q. 8 Your company?
A. Yes.
Q. 9 Why did you buy this equipment back from these
customers?
A. Well, the customer had ·no further use for it. The gas
was not available for its use.
Q. 1 o And you say you negotiated with each customer
and agreed on a price?
A. That is right.
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Q. 11 Mr. Phetteplace, was there any case in which you
paid anybody anything unless you did buy back the equipment?
A. No .case at all.
page 25 3 r Q. I 2 I want you to state to the jury just what
you, as general manager of this company, did
when this shortage developed in ·December, I believe it was,
1941. Just tell the jury what steps you took.
A. Well, the first indication we had of trouble was in
November-November 6th, 1941, and we set about to notify
our customers of the situation through the newspaper and by
letter.
Q. 1 3 Have you got a copy of the insertion that was ,
made in the newspaper at that'time?
A. Yes, sir.
Mr. Stant:

If the Court please, in order that it may not be misunderstood, we want to say again that we object to this type of evidence, including particularly what they put in the newspaper
or wrote general customers, on the ground that the whole thing
has no bearing on our contract.
Mr. Lavinder:
Your Honor, we take the position we. have a right to show
what we did when the shortage developed in the protection of
the public. It would be· a very unusual thing with a situation
of this kind when we knew it might become dangerous and did
nothing about it at all.
page 254

r The

Court:

The objection is overruled. I ·don't know which
side went into the question of general public notice first. The
Court will let that evidence go in for whatever it may be worth
to the jury.
Mr. Stant:
May I ask, including all that may have been said or written
to the public or other customers?
The Court:·
You mean the scope of the ruling?
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Mr. Stant;

I meant to say all that may have been put in the paper or
written or said to other .customers.
The Court:
Welt we will see what all they offe.r.

I am ruling on this

now.
Mr. Stant:
He has just offered to show what they put in the newspaper at the time.
The Court:
Well, the objection is overruled. The real issues in the
case will be defined to the jury by the instructions at the proper
time.
Mr. Stant:
Exception.

Q. I 4 I show you an advertisement purporting to have
appeared in the Herald Courier on November 6, 1941, and will
ask you to state if that advertisement was put in the paper at
your instance?
A. Yes, sir.
page 255 ~ Q. 15 I will ask you to file that as an exhibit
to your testimony.
· A. Yes, sir.
(Thereupon, the above mentioned adve·rtisement was:
filed as Defendant's Exhibit 8 and is attached hereto.)
Q. I 6 I wish you would state whether or not the contents of that advertisement were mailed to the parties having
space heating at that time.
A. That is right.
Q. 17 All customers?
A. All customers having space heating, yes.
Q. 18 What further steps did you take to apprize the
public of the situation, the people that were using natural gas?'
A. By personal interview.
Q. 19 Did you try to and did you se~ all of the parties at
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that time that were using natural gas; I mean those that had
space heating?
A. I should say practically all, Mr. Lavinder. We attempted to see all of our customers.
Q. 20 As a result of your efforts at that time, how many
went off of space heating at that time or later?
A. There were 76.
page 256 ~ Q. 21 How many customers do you still have
that use space heating?
A. Approximately 20.
Q. 22 Have you any way to require those customers to
abandon that?
·
Mr. Stant:
We think that is a questionThe Court:
Objection sustained.
law as to public utilities.

I think that would be a question of

Mr. Lavinder:
We think it is a question of law, but I thought there would
be no objection to asking it.

Q. 23 Mr. Phetteplace how many gas customers, approximately, did you have at the time this shortage developed in
November and December, 1941? That is, natural gas customers?
A. (Referring to papers) We had 1917 in November.
Q. 24 It is in evidence here that on September 25, I 943,
that is this week, the field output of gas was 246,000 cubic feet.
I wish you would state whether on that day it was necessary for
you to call on your reserves to furnish your customers?
A. That is right, yes, sir.
Q. 25 Do you know just how much of the reserves you
had to use or you did use on that day?
A. Approximately 20,000 cubic feet.
page 257

~

Mr. Lavinder:
Take the witness, gentlemen.
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CROSS EXAMINATION
By Mr. Stant:
X.

1

Then aftey the day, the holder is filled up again ..

I presume, during the night?
A. We attempt to fill the holders up.
X. 2 I mean, that is the way it is done?
A. That is the theory of it.
X. 3 Mr. Phetteplace, in reimbursing those who pur-chased gas equipment, that was largely what we call .conversion
jobs, wasn't it?
A. Yes.
X. 4 And in reimbursing them for part of the equipment, did you also take out the gas burners and restore the furnaces to their prior use at your expense?
A. Yes, sir.
X. 5 I believe it is stated that your company sold a few
boilers constructed like those of the Housing Authority in tnat
they were built especially for gas and couldn't be converted.
Do you remember approximately how many of those therewere?
A. I don't know of a single complete boiler that was sold
by the company .. We have in our stock one or two, but I don't
think any have been sold.
X. 6 The difference between you and the·
page 2 5 8 ~ other witness is that some of them are in use, but
you think the company didn't sell them?
A. That is right, yes.
X. 7 Now, somebody is wrong. Can you be certainabout it?
A. I could be wrong, but to my knowledge, and I have
examined the records pretty carefully, I don't know of any
complete unit that has been sold by the company.
X. 8 In any event, whether you sold them or somebody·
else, there were comparativ_ely few of that type?
A. That is right.
X. 9 In those instances, that is, that type of gas boiler,.
are they among those of your customers who are still using
them for heating space?
·
A. Yes.
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X. r o You stated that 20 are still using spa.ce heating··customers. Could you look over this list-I presume this
list we have been talking about here would show it, but could
you tell us, or supply us later, the number of cubic feet used
by your remaining space heating customers over some given
period of time?
A. Yes, sir.
X. 1 1 Could you give us that offhand?
page 259 ~ A. It can be supplied. I don't have it.
X. 12 Will you undertake to do that?
A. Yes, sir.
(Thereupon, the above-mentioned statement was
filed as Phetteplace Exhibit and is hereto attached.
X. 13 You stated in November or December, 1941, you
had r 91 7 gas customers. Do you happen to know how many
gas customers you had the first month after you started the use
of natural gas and also in August, r 940, the month before the
contract was made with the Housing Authority?
A. We began the use of natural gas, if I am not mistaken,
in June, 1939. We had 1728 customers at that time.
X. 14 When you began?
A. Yes, sir. And do you want August. 1941?
X. r 5 August, 1940.
A. 1847.
X. 1 6 There has been furnished us by your counsel at
our request a statement here headed "List of All Users of
Natural Gas Whose Use Began On or After September 6, 1940
to September 1, 1943, Including Old Customers Who Added
Natural Gas for Space Heating Purposes," and there are asterisks indicating space heaters. Did you have anything to do with
getting this information together?
A. Yes, sir, that was prepared in my office.
page 260 ~ Mr. Stant:
I would like to identify it and introduce it in evidence as an exhibit.
20

(Thereupon, the above-mentioned statement was
filed as Cross Defendant Exhibit 2 and is attached hereto.)

X. 17 How many gas customers do you have now on
your latest available date?
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A. 1999. If a .customer moves from one location to another, he might be counted as two customers. They may not
count out just right during that month.
X. 18 As I counted on this list, there were 5 5 space
mating gas customers added after September 6, I 940. Do you
know whether that is correct or not? · Anybody can count it.
A. ~ had not counted it, Mr. Stant. I presume that is
correct.

RE-DIRECT EXAMINATION
By Mr. Lavinder:

Q. I Mr. Phetteplace, of the 20 space heaters that you
still have as customers, how many of them are using gas-fired
boilers?
A. Any answer to that would be a guess.
Q. 2 What would be your estimate as to the ~rcentage
that are still using gas-fired boilers?
A. Very high percentage for the reason that those who
have remained on have done so because of the type of equipment they are using there.
Q. 3 You think a large percentage of the 20
page 26 1 ~ are still using for that reason?
A. Yes.
Mr. Lavinder:
All right, that is all.
(Witness excused)
Mr. Lavinder:
We are through, gentlemen.
The Court:
Let me call Mr. Winchel back for one question.
PAUL B. WINCHEL, recalled by the Court, having been
previously duly sworn, was examined and testified as follows:

DIRECT EXAMINATION·
By the Court:
Q. 1 I don't know whether you consider yourself qual-
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ified to answer this question or not. Is there any known standard among experts on natural gas production when the con·
sumption is increasing at a moderately rapid rate and the· pressure is decreasing at a comparatively rapid rate by whic& you
can determine whether the decrease in pressure is solely due to
the increase in consumption or whether it indicates a rapid decrease in the supply in the field not solely attributable to in.crease in consumption?
A. There are two different theories. I am not
page 262 ~ familiar enough with them to expound on them.
but they have two different theories by wbich
they say they can determine the life of a field. But in either on~
of those theories, usage of the field has to be through a period
long enough to give them enough data to base their conclusions.
One theory is the decrease in pressure with the amount of
gas delivered; and another theory is that where. there is the
porosity of the field figures with the pressure in the field. In
other words, the porosity theory take~ into consideration so
much gas pressed into a given volume. If you put a hundred
pounds of pressure on a cubic foot volume, you can get more
gas in there than if you put fifty pounds in there. And one
set of .engineers figure your field capacity on that basis of that
theory.
Another set of engineers will figure the field capacity on
the basis of pressure drop with field delivery, taken through
a period of time to get ~s average pressure drop of an average
field delivery.
Now, I have done that on this field, but it has given me
a figure which shows about since 1941. I have seen curves-I don't have them with me, I don't think. It shows about the
average drop in field pressure per million cubic feet delivered.
Those curves came out about. 73 pounds pressure for every million cubic feet delivered out of the field, which
page 263 ~ means that in a year's time the pressure will drop
·
a hundred pounds that it will never recover again.
That is just over a short period of time, and it might vary
through a longe.r period of time. Do you understand what I
mean?
Q. 2 To apply that to the Exhibit D-4, say, from
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August, 1940 up to February, 1941, indicated on it a real rapid
increase in consumption of cubic feet of gas?
A. Yes.
Q. 3 Over that same period, but really beginning on
July 1st instead of August 1st, 1940, and continuing to March
1st, 1941, instead of Febniary 1st, 1941, there is a rapid decrease in pressure interrupted ther·e at the time when a well was
added. Could you state on any recognized theory whether
that is considered to be in fair proportion to the consumption,
or whether it indicates that the supply is dwindling or the field
becoming exhausted more rapidly than should be accounted for
by the consumption of gas?
A. · It might indicate either one, but that gets back to
Mr. Stant' s question of· porosjty. You will note that we liad
only two wells working, and it might be due to porosity or it
might be due to the depletion of the field. We only had, you
might say, two pumps in the puddle pulling the gas out, whereifthe sand is dense, it might take rnor-e pumps to get out the
same amount of gas ou.t of the volume available, so that from
·
· 1940 to 1942 it was decided that we needed more
page 264 ~ wells to give us the flow. After 1941 when No.
7 and No. 8 were completed and we found that
there was no more available from there on, why, I would say
that you would be more liable to gauge the life of the field by·
the drop in the pressure tha~ you would before r 941.
The Court:
I think that is all.
(Witness excused)

L. H. PHETTEPLACE, JR., recalled by the plaintiff,
having been previously duly sworn, was examined and testified
further as follows:
DIRECT EXAMINATION
By Mr. Stant:

Q. I I believe you can probably answer a question I
~sked Mr. Ide yesterday. Under the rate in force by your com-
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pany for domestic natural gas service, will you tell me whether
a customer using his first 3,000 cubic feet pays $4. 78? Aren't
you able to refresh your recollection on that (handing paper to
witness)?
A. I am sorry. I am not able to tell you that.
Mr. Lavinder:
We object to that on the ground of its immateriality. What
does it have to do with it? There is nothing here except this
equipment, and it is not with reference to the amount of gas.
I can't see its relevancy.
page 26 5 ~ The Court:
Objection overruled.
Mr. Lavinder:
Exception.
A.

I am sorry.

I never computed a gas bill in my life.

CROSS EXAMINATION
By Mr. Lavinder:

X. 1 Were any of your own employees among the 76
that abandoned space heating in pursuance to your request?
A. There were i number of them, including the .company.
x. 2 Including the company itself?
A. Yes.
X. 3 You mean for its offices?
A. That is right.
(Witness excused)
CHARLES E. IDE, recalled by the plaintiff, having been
duly sworn, was examined and testified further as follows:
DIRECT EXAMINATION
By Mr. Stant:
Q.

1

Can you answer that question, whether a cus-
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tomer using his first 3,000 cubic feet pays $4, 78?
A. A new customer would be $4. A new customer coming on the line for 3, ooo cubic feet would pay $4, instead of
$4.78.
Q. 2 I don't quite understand that. Is there a
page 266 ~ difference in what a new customer would pay
than would an existing one?
A. Well, we have two rates. Anyone that uses $4 worth
of gas can get the promotional rate. He might have used less
than that in the past and would increase his consumption sufficiently, but he wouldn't pay more than $3. and might pay
$3.76.
Q. 3 That is for 3,000 cubic feet?
A. 3,000 feet.
(Witness excused)
Mr. Lavinder:
You .called for the amount of gas supplied to the contractor
of the project. We have got that now.
Mr. Stant:
That is the exhibit we asked Mr. Winchel for.
be Cross Defendant Exhibit 3.

That wili

(Thereupon, the above-mentioned statement was
filed as Cross Defendant Exhibit 3 and is attached hereto.)
Mr. Lavinder:
We are through.

'

I

The Court:
The defendant closes?
Mr. Lavinder:
Yes, we close.
The Court:
All right, we will take a short recess.
(Thereupon, a short recess was taken.)

1
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page 267 ~ J. F. McCRARY, re.called in rebuttal on behalf
of the plaintiff, being previously duly sworn, testified further as follows:
DIRECT EXAMINATION
By Mr. Stant:
Q. I Mr. McCrary, since testifying yesterday morning
have you looked through your files and obtained some information with a view of further answering some questions as to the
cost of your gas-fired boilers and the cost of your coal-fired
boilers including stokers, not having to do with installation?
A. I have.
Q. 2 Do you have before you the estimate made by Mr.
Winchel?
A. I do (indicating).
Q. 3 He gives a total cost of your gas-fired boilers of
$10,887.44. Will you tell us what you find the cost to have
been, that is, they would have been to the contractor or to you,
and how .the difference is explained in your figure and his?
A. Do you want us to give what they wou~ld cost had
we purchased the boilers on which he bases his estimate, or the
boilers which we purchased?
Q. 4 I mean the ones actually put in.
A. (Referring to papers) The cost of the gas boilers
actually put in cost us $11,233.75. I say "cost us"-it cost the
contractor that. The coal-fired boilers .cost us
page 268 ~ $7,444. The stokers to go with these coal-fired
boilers cost us $ 3 4 I 5.
Q. 5 Making a total ofA. $10.859.
Q. 6 Do I understand that you are breaking down the
contract price for putting in your boilers and stokers so as to_
show these two items of cost and installation?
A. No, sir. the installation is not in that.
Q. 7 That is the cost of the contractor?
A. That is right.
Q. 8 Your gas-fired boilers were what make?
A. Mueller-Muelle~ Manufacturing Company.
Q. 9 Can you throw any light on the discount that
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. went. with the identical gas-fired boilers that went into your
project?
A. There was no discount from the list price to tbt!'
contractor. There is al ways from all manufacturers a discount to the jobber and to the utility companies which contractors and individuals are not allowed to enjoy. . This is
based on statements of manufacturers and jobbers made to me
and my experience as a contractor who had to buy sur.h materials many times.
Q. 1 o For whatever it may be worth, of course
page 269
your gas boilers were put in by the contractor at
an earlier date; then you had to change over and
install coal-fired boilers. Do you know whether between those.
dates there was an increase in. the cost of gas·-fired boilers?
A. His bid to the Housing Authority was· based on a
quotation made prior to the time that he made his bid, and that
bid caine in in the early part of February, 1940. We did not
install these other boilers until January and February of 1942,.
and I am satisfied that there was at least ·1 2 Yi to 1 5 per cent
advance in price over and above ·the price as quoted as our cost
from the contractor.
Q. 1 1 I ·would assume· it is correct that there was also an
increase in price of coal-fired boilers and stokers, or do you
know?
A. Of course, there was an increase in that, but what I
am trying to show to the jury, if you will pardon me, is that
there is an added cost to the $11,000 cost of the boilers as set
forth in my originai statement there if they had purchased in

r.

1-942.

Q. 1 2 Were you ever asked or your Authority ever asked
by the power company after they began to come to you con.terning a shortage of gas, as they put it, to make any change in
-your contract in .case they wanted to substitute manufactured
gas?
A. No. sir, but if memory serves me right, l
page 2 70 r talked to Mr. Ide or Mr. Butterworth about that,,
and they claimed at that time that it· would take:
so much time and cost them so much money to put· the- plant
back into operation that it wouldn't help the situation. ,.
Q. 1 3 Did anyone for the power company ever offe~ to,
j

I

t
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supply you through the balance of that winter natural gas and
make some other arrangement by the use of mixed gas or manufactured gas to other consumers?
A. No, sir.
Q. 14 Maybe I asked this or did you state yesterday how
dose to the Housing Authority property the power company's
natural gas lines run?
A. No, sir, I don't. think you asked me that.
Q. 15 What is, that?
A. Why, I think they run right along the street in front
of it.
Mr. Stant:
That is all.
CROSS EXAMINATION
By Mr. Jones:
X. 1 As I understand, Mr. McCrary, this figure that
you are giving here of $11,233.75 is lumped into the contract
price that the Housing Authority paid the Nicholson Company
·
for the construction; is that right?
· A. That is right, yes, sir.
page 2 7 r ~ X. 2 And you now have the figure that you
say the contractor paid for those furnaces?
A. That is what I am basing my statement on, yes, sir.
X. 3 Now, yesterday you said you couldn't furnish
that because it was a turn-key job, didn't you?
·
A. I did say that, but I told Mr. Lavinder at the time I
would see what I could do and let him know what I .could this
morning.
X. 4 How did you arrive at that, and where did you
get that figure?
A. Where did I get it from? Quotations of the Mueller
Company who furnished the boilers.
X. 5 When did you get that quotation?
A. When did I get it?
X. 6 Yes, and where?
A. I found it in my files.
X. 7 So you had that figure all the time?
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A.

I did, but I had to look it up. I didn't have it with

me.

Mr. Jones:
That is alI.
(Witness excused)
~ W. 0. CLARKSON, the next witness, called in
· rebuttal on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows:

page

2 72

DIRECT EXAMINATION
By Mr. Stant:

Q. 1 Mr. Clarkson, at this time you are living and engaged in work at what place?
A. At this present time?
Q. 2 Yes.
A. I live in Mt. Vernon, Illinois, and I have worked for
the Industrial Natural Gas Company.
Q. 3 I believe your legal residence is Charleston, West
Virginia?
A. Yes, sir.
Q. 4 And you have been in Bristol over what period
of time?
A. I was in Bristol from 1930 uptil March, 1943.
Q. 5 You went from here to· Illinois?
A. To Illinois.
Q. 6 During all that time you have been engaged in
what lines of business?
A. In the p.roducing and the drilling of these natural
gas wells for the Bristol Natural Gas and Senator Elkins, and
also with the Industrial Grs, and the laying and
page 273 r operating of their pipeline from the field to Bristol.
Q. 7 Did you come here from Illinois at the joint re·quest of both parties to this suit?
A. Yes, sir.
Q. 8 I asked Mr. Winchel this morning if he didn't
have an error on his sheet as to the date of the completion of
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well. Will you tell us whether he did or not?
A. Yes, well No. 1 was completed in July, 193·1.
Q. 9 Mr. Clarkson, we on this side have been referring
to a sheet covering by months years 193 8 through August,
1943, having a column of B. N. G. and another column of E.
T. L. ~ P. Will you identify this sheet and tell us whether
you made it up and from what?
A. Yes, I made it up from the bills and statements furnished the Industrial Natural Gas and furnished to the East
Tennessee Light & Power Company for the gas sold by Industrial to them, and also gas purchased by the Industrial from the
Bristol Natural Gas.
Q. IO Is that made up from the same information that
Mr. Winchel said he made a sheet from?
A. I would say yes.
Q. 1 1 Will you file that as Exhibit "Avowal"?
A. Yes, sir.
No.

I

page

(Thereupon, the above-mentione_d statement
heretofore marked for identification as Plaintiff's
"Avowal" was received in evidence, and is hereto attached.)
2 74

~

Q. 12 Some figures have been written in red for certain
of the months in the columns beginning with the month of
January, 1941 and ending with August, 1943, and up at the
top has been written ''Red figures indicate average pressure in
field all wells." Is that what those red figures mean?
A. Yes, sir.
Q. 13 And did you get them from your charts?
A. From our charts and graphs and records of the wells
·
which is kept each day.
Q. 14 I notice there is the figures that you have there are
at times differences between the pressure. figures given by Mr.
Winchel and your red figures. Can you explain by the use of
his chart why that was slightly different at times?
A. Yes, because the figures shown on this chart in red
are the average of the maximum and the minimum pressures for
the month, where this figure is an average or one figure. Mr.
Winchel in his chart uses two figures and shows two lines. In
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other words, these figures are the average o.f the difference between those two lines on his chart.
Q. 15 In other words, he took one of those lines
page 275 ~ and you are taking the average between them?
·
A. The two of them; that is right.
Q. 16 I don't understand exactly the real difference between you and him.
A. He shows the maximum and minimum pressure a&
two lines, and I show it as the average of the two pressures.
Mr. Stant:
That is all.
Mr. Jones:
Stand aside.
(Witness excused)
Mr. Stant:
We have nothing further in rebuttal.
The following proceedings were had in the absence of the
jury:
Are you ready to offer your instructions?
page 276 .~ Mr. Jones:
Your Honor, at this stage, on behalf of the defendant, we would like to make a motion to strike all the evidence in the case, and as grounds for this motion we say: First,.
that the evidence fails to show any legal liability on the part of
the defendant.
Second, the evidence shows that the failure to supply the
gas or the defendant's inability to supply the gas comes within
the provision of Section 1 9 of. the .cont-rad between the parties,.
dated September 5, 1940.
Third, that the evidence shows that_ the .pa.r~1es, b9th the
plaintiff and the defendant, assumed the continued existen~e .of
natural gas, which was the subject' of the contract, in such-quantities as to supply the requirements of the _defendant's customers
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for the life of the contract, and that there was a destruction or
loss of the subject matter· of the contract which rendered performance impossible and which released both parties from performance, bringing this case directly within the rule of impossibility of performance as defined by the .cases decided by the
Supreme Court of Virginia, and in particular the
page 277 ~ Graham case, 124 Va., page 692.
Fourth, the evidence fails to show any da.mage sustained
by the plaintiff.
The Court:
The motion is overruled.

Mr. Jones:
Exception on behalf of the defendant.
WHEREUPON, Counsel for plaintiff and defendant announced they had concluded the introduction of their evidence,
the foregoing being all of the evidence and exhibits introduced
in the trial of this .case.
The Instructions were then considered by the Court and
Counsel in the absence of the jury, as follows:

Mr. Stant:
r,

2,

Show that the plaintiff at this time offers Instructions Nos.
3, 4, 5, and 6.
INSTRUCTION NO. Pi

(Granted)

The Court instructs the jury that the parties fo this suit
were empowered by law to enter into the contracts sued on.
Thereupon, Instruction No. r was given without objection.
page 278 ~ INSTRUCTION NO. P2 (Refused)
The Court instructs the jury that there is no evidence here-in of faiure of natural gas due to an act of God.
INSTRUCTION NO. P3

(Refused)

The Court instru.cts the jury that there is no evidence here-
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in as to impossibility of performance as a legal defense to this
action.
INSTRUCTION NO. P4

(Refused)

The Court instructs the jury that impossibility of performance as prescribed in paragraph r 9 of the contracts sued
on has not been shown by any evidence herein.
INSTRUCTION NO. P5

(Refused)

The Court instructs the jury that a party to a contract is
presumed to know whether the completion of the obligation he
undertakes be within his power.
Mr. Lavinder:
We have objections to Nos. 2, 3,. 4, and 5. Those instructions take the case completely away from the jury. If the
Court would give the instructions in the form in which they are
written, it means a directed verdict; and of course, we claim
there is evidence in the case to sustain our position of the im possibility of performance .
. Of course, your Honor has taken out of the case the act of
God and any defense under section r 9, but tnis
page 279 ~ would go further and take any defense out of the
.case as to impossibility; and we think there i~
certain! y evidence in the case to take it to the jury and we should
not be deprived of that right. That covers them all.

As to No. 5, that may be the law, but it should be subject
to the law with reference to impossibility of performance because of failur:e of the subject matter~ That law is that you can
read into a contract an assumption of certain fa.cts under certain
conditions. and we think it will be misleading to the· jury to
give that instruction in that form without something to show
how it would be affected by the law of impossibility of performance.
We object to Nos.

2,

3, 4, ~\d 5.

The Court:
I am going· to refuse Nos.

2,

3, 4, and 5.
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Mr. Stant:
We except to the ruling of the Court as to each instruction.
INSTRUCTION NO. P6 (Granted)
.

'

If the jury believe from the evidence, and under instructions given by the Court, that plaintiff is. entitled to re.cover,
the measure of damages is such sum as you find
page 280 ~ from the evidence it takes to put plaintiff in the
same position it would have been in had the contracts been performed.
Thereupon, Instruction No. 6 was given without objection.

Mr. Lavinder:
The defendants offer Instructions B-1, X-1, A-3, A-4,
A-5, A- I, and A-2.
INSTRUCTION NO. B-1

(Refused)

The Court further instructs the jury that if they believe,
either from the nature of the contract itself, or from the facts
in the case, that the parties to the contract of September 5,
1940, reasonably assumed the continued existence of natural
gas in such quantity as to supply the requirements of defendant's customers for the life of the contract and there was a
failure of such gas through no fault of the defendant, so that
performance became impossible, that defendant is excused from
the performance of its .contract.
Mr. Stant:
Plaintiff objects to the foregoing instruction offered by defendant upon the following grounds: (a) What is stated in
the instruction is not a defense in law. (b) The first part of
the instru.ction "that if the jury believe, either from the nature
of the contract or from the facts in the case," and
page 281 ~ so forth, is not a correct statement. (c) There
is no evidence on which to base the instruction:
no evidence of any assumption on plaintiff's part as to requirements of defendant's other customers as to which plaintiff .could
not then know the number nor could it know future requirements. Requirements subject to plaintiffs contract would de1
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pend wholly on defendant's activities or other efforts(d) The word "failure" is too indefinite, and any element of
suddenness in alleged failure of supply is improperly omitted(e-) In next to the last line, "so that performance became impossible-," it is JlOt limited to performance of plaintiffs contract
and may or may not me-an performance of all other gas sales· or
requirements. ( f) The instruction cqncludes for the defendant upon a partial view o.f the evidence.
The Court:
Instruction B- 1 is refused.
Mr. Lavinder:
Before you pass on that, I want to say that that instruction
is taken almost bodily from the case of Graham v. Virginia
Iron, Coal ~ Coke.
·
Mr. Stant:
(g) That there is nothing in the contract sued on from
which it can be said that from the nature of the contract theparties did assume continued existence and so
page 282 r forth.
The Court:
Speaking of the Graham case, it is the opinion of the Court
that the Graham .case is not controlling here because that was in
the nature of failure of consideration. The plaintiff there was
suing for royalty per ton on coal that the plaintiff couldn't
furnish to the defendant for mining because the plaintiff's minedidn't have any more in it in paying quantities, and the plaintiff failed to fulfill the contract and then sued the- defendant
for damages fo_r breach of contract when the plaintiff had
breached itself by not being able to furnish any more minable
coal. That is the Court's idea of the distinction between that
case and this; and on Instruction B- 1 that instruction leaves out
of consideration the relative knowledge of the parties, and therefore the reason for guarding against the event in the cqntract~
Instruction B- 1 is refused.

Mr. Lavinder:
Exception.
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(Refused)

The Court instructs the jury that the defendant was not
by its contract an insurer of the continuance of the gas supply
for the period of the contract, and if the jury bepage 283 ~ lieve from the evidence that the failure (actual or
threatened) to deliver the gas was caused by an act
beyond the control of the defendant then the jury should find
for the defendant.
Mr. Stant:
Instruction X- 1 is objected to because: (a) It is misleading. (b) It concludes with a verdict on a partial view of the
evidence. (c) It ignores the relative knowledge of the parties and disregards the superior knowledge of defendant as to the
e~istence of the gas. (d) It ignores the positive evidence of
Mr. McCrary that the Housing Authority relied upon the contract sued upon and made no investigation as to the existence
or non-existence o.f gas in the field in question. (e) It uses the
terms there "atual or threatened" which is misleading and improper.
The Court:
Instruction X- 1 is refused.
Mr. Lavinder:
Exception.
INSTRUCTION A-3

(Refused)

The Court instructs the jury that in order for the plaintiff
to recover damages for a breach of the contract dated Septem her 5, 1940 there must have been either ( 1) an actual failure
by the defendant to perform the contract in whole
page 284 ~ or in part or (2) a renunciation of the contract by
defendant before performance was completed. If .
the jury find from the evidence that neither of these occurred,
then they shall find for the defendant.
Mr. Stant:
Instruction A-3 is objected to because: (a) It concludes
with a verdict on a partial view of the evidence. (b) Defendant
admits that it has not performed the contract, or the contrary
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relies upon impossibility, and neither of the clauses one or two
stated in the instruction are proper and neither should be submitted to the jury. (c) On the contrary, the Court should instruct the jury as a matter of law that the contract has been
breached and that the only issue open for the jury is the question of damages.
Mr. Jones:
The defendant has never admitted that it has breached the
.contract in this case.
The Court:
Instruction A-:3 is refused, and the opinion of the Court is
there is no evidence in the case to support a finding for the defendant on the questions presented by Instruction A-3.
Mr. Lavinder;
Exception.
page 285 ~ INSTRUCTION A-4 (Refused)
The Court instructs the jury that if they believe from the
evidence that the plaintiff voluntarily discon:tinued the use
of its gas-fired heating equipment before there had been any
breach or any renunciation of the contract by the defendant,,
then the jury should find for the defendant.
Mr. Stant:
Instruction A-4 is objected to because: (a) It is misleading. (b) there is no evidence on which to base it. (c) It is:
contrary to defendant's grounds of defense.
The Court:
Instruction A-4 is refused. Among other reasons, the same:
might be said in regard to Instruction A-4 as the Court said in.
· refusing A- 3.
Mr. Lavinder:
Exception.
INSTRUCTION A-5

(Refused)

The Court instructs the jury that the law imposed upon
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the defendant the duty to serve its customers impartially without discrimination and the fact that the contract with the .plaintiff was written or that this plaintiff is a creature of law did
not give the plaintiff any priority or preferential right to be
supplied with gas if to do so would require cutting off the supply to other customers of the defendant.
page 286 ~ Mr. Stant:
Instruction A-5 is objected to because: (a) The
instruction is not a correct statement of the law, especially as
applied to plaintiff who had a contract for furnishing gas for a
specified period and the others of defendant's .customers, according to the evidence, did not. (b) It ignores plaintiff's
contract rights. (c) Even if the general proposition stated
therein were true, that does not preclude recovery by plaintiff
for breach of the· contracts, is confusing and misleading, and
should not be included as a part of any instruction. (d) It
is misleading also because plaintiff has never claimed, and there
is no evidence in the record upon which to base the idea, that
there is any discrimination or should be any discrimination.
The contract sued on is expressly authorized by law.
Mr. Jones:
We think that is a correct statement of the law, and they
certainly have been fighting this case on the basis of their written con tract and that they were entitled to performance of their.
written contract regardless of the other parties or customers'
rights to the gas.
Mr. Stant:
I think that is a little inaccurate. Our position is if you
don't perform it, you are liable to us for damages.
page 287

~

Mr. Jones:

Your position apparently also is that if it was necessary to
cut off the gas from the other people in order to supply you
with the gas under the contract, then we should .cut it off from
the other people and appropriate it to the performance of your
contract.
Mr. Stant:
A further objection is that if the question of discrimination
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is gone into, it certainly ought, to consider the fact that the
East Tennessee Light ~ Power Company discriminated with
this plaintiff when it cut off its gas.
Mr. Lavinder:
It didn't cut it off.
Mr. Stant:
And the evidence is that it is still furnishing gas to at least
twenty space heating customers without any contracts.
Mr. Lavinder:
Let's don't get away from the facts in the case. We have
never cut anybody's gas off except by their consent. This company, the proof shows, had this written contract with this particular plaintiff and had about 1900 with other .customers.
Now, the law is they must treat all of their customers alike~
This is a public service corporation, and they can't prefer one
customer over inother. ,We have a right to comepage 288 ~ to court and let the Court state to the jury that w~
must treat, under the general law, all alike.
Now with reference to the twenty that are still using space.
heating-that is no discrimination. It is because they refused
to take it out. Some volunteered, and some didn't; so that is
no obje.ction to that.
The Court:
One reason of the Court in refusing Instructions 3 and 4
was that under the evidence on the request of the defendant, the
plaintiff discontinued but not until it had a written stipulation
showing ttat it was doing so without prejudice to its rights. I~
other words, if it hadn't been for that writing, the plaintiff
probably would be the twenty-first customer now trying to get
gas.
Wherever the evidence in any case migh tend to mislead the·
jury on some questidn of law, I think it is proper for the Court
to give instruction on that phase of the. law, and it is the view
of the Court that Instruction A-5 ought to be given.
Now the only possible difference between plaintiff and:
other customers-the franchise is not in eviden~e-~ight be that
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plaintiff has a .contract for natural gas, whereas
page 289 ~ the franchise might be broad enough to cover·any
type of gas under the implied contract to the other
customers; and if that is true, then if defendant undertook to
manufacture gas to supply all the other customers and continued to supply plaintiff with natural gas, and as the evidence
shows that natural gas has a much higher heating value and
therefore is cheaper, that would be discrimination. I think the
law would require them to mix it and give each one a fair proportion of higher heating value. So apparently in the long run
the written .contract doesn't make a ground of defense. That is
one of the views of the Court in granting Instruction A-5.
Mr. Stant:
Exception. Your Honor, since you have indicated intention to give A-5, we would like to suggest that if given, it
should be complete in the sense that it should tell the jury that
that proposition of law does not bar plaintiff's right to recover
if there has been an actionable breach of the contract.
The Court:
I think you are right on that, and without that, I think the
instruction is objectionable. Of course, it doesn't give the right
to discriminate, but whe.re a failure to discrimipage 290 ~ nate constitutes. a breach of contract, there is still
the right of action for a breach.
Mr. Lavinder:
Your Honor, add the words that would make it free of
that objection. We will accept it with that addition because
we believe that is the law.
THEREUPON, the defendant offered Instruction A- 5- ( 1)
which was given by the Court in the following words:
INSTRUCTION A-5-(1)

(Granted)

The Court instructs the jury that the law imposed upon
the defendant the duty to serve its customers impartially without discrimination and the fact that the contract with the plaintiff was written or that this plaintiff is a creature of law did not
give the plaintiff any priority or preferential right to be supplied with gas if to do so would require cutting off the supply
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to other customers of the defendant, provided, however, this
duty of defendant to deal impartially with all its customers
does not impair the right of plaintiff to recover for a breach of
its contract, if you find, under the evidence and other instructions that plaintiff is entitled to do so.
The Court;
Any objection to this one?
Mr. Stant:
page 29 1

~

Only su.ch objection as we had originally to thegiving of the proposition at all.

The Court:
Instruction A-5- ( 1} is given.
Mr. Stant:
We still except to it as a whole.
INSTRUCTION A- 1

(Refused)

The Court instructs the jury that in the event they should
be of the opinion to find a verdict for the plaintiff. they should
allow it such sum as will fairly compensate it for such damages.
as were caused by the failure of the defendant to supply it with
natural gas for the unexpired terin of the contract.
The Court further instructs the jury that the measure of
damages recoverable by the plaintiff is the monetary· value of
the loss of use of the gas-fired boilers for the remaining portion
of the five-year period specified in the .contract.
Mr. Stant:
Instruction A- 1 is objected to because: (a) This instruc-tion does not state the correct measure of damages under the evidence. (b) To give it in this form would be misleading and
prejudicial to the rights of the plaintiff. (c) Neither pa1ragraph separately nor both paragraphs together state the correct measure of damages under the peculiar and special circumstances shown by the evidence in this case. (d) Neither nor
both of these statements in the instruction would
page 29 2 ~ allow the jury to make the plaintiff whole byreason of the breach under the evidence m this
case.
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The Court:
Instruction A- 1 is refu~ed. The Court's most recent view
of the question of damages is this: As the plaintiff had, you
might say, a practically new set. of gas-fired boilers for heating
their premises, and although the contra.ct only covered a period
of five years, and defendant was a public utility engaged in
furnishing gas to consumers in Bristol, and at the end of that
time if there wasn't any exp,ress contract, there would have been
the duty, the legal duty, to supply such type of gas as was
available which would enable the plaintiff to continue to use
gas furnaces until they wore out, or in the event that defendant
didn't fulfill ·its duty as a public utility and had to quit the
business. altogether; then that would have been a question covered by other suits for breach of implied contra.ct between the
public utility and its customers. So that the jury may, if tfiey
think proper, find that if it was a breach and the defendant is
liable for the breach, it did destroy the total usepage 293 r fulness of those gas-fired boilers and made it
necessary for the plaintiff to install the coal~fired
furnaces, and that the defendant's duty is to pay the full cost of
them.
Mr. Lavinder:
Your Honor, I want to call your attention to one thing:
that is, that the proof is undenied that defendant does not have
enough gas now and did not have at the time these heaters were
taken out, and even if you added to it every bit of manufactured
gas they could get out of the plant, they would not have enough
to supply the plaintiff in this case·, as well as their other cus··
tomers; so at the end of five years it is inevitable that they
would have to take it out because there is not enough.gas to supply it now. It looks to me like it is just a question of gas heat··
ers until the end of the term. Under the law they would have
to supply a customer, but they couldn't supply it if they didn't
have the gas.
The Court:

If that word "natural" hadn't been in this contract, there
wouldn't have been any impossibility of performance here.
But now that doesn't reach the question of damages. If there

Supreme Court of Ap_peals of Vir~inia

214

is a breach of contract for which defendant is
that will be because the contr~ct was not
impossible of performance and that being the
reason then there would have been the duty through the life of
those boilers to furnish some kind of gas.

page 294

r liable,

Mr. Lavinder:
Exception ..
INSTRUCTION A-2

(Refused)

The Court instructs the jury .that since the defendant is a
public utility, or public service corporation, engaged in the sale
and distribution of natural gas in the City of Bristol, that it is
charged with the duty of treating its customers impartially and
without preferring one over the other. Any customer has the
right under the law to apply to the State Corporation Commission for such priorities in the distribution ·of gas as he may feel
that he is entitled to, provided, nowever, this duty of defendant
to deal jmpartially with all its customers does not impair th~
right of plaintiff to recover for a breach of its contract, if you
find, under the evidence and other instructions that plaintiff
is entitled to do so.
The Court:

r think it would be mi~leading to inject that.
page 29~

r Mr.

Lavinder:

We offor A-2 with the same addition thereto that
has been added to Instruction A-5.
The Court:
Refused.
Mr. Lavinder:
Exception.
The Court:
In view of the fact that the contract is in evidence and there
~as .been some reference to Section 1 9, I think it is the duty of
the Court to construe that p~ovision of the contract in accordance with the previous .rulings O'n the pleadings. Therefore~
the Court proposes to give Instruction D.
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(Given)

The Court instructs the jury that Section 1 9 of the con tract deals only with temporary failure to perform and is not
to be considered by you at all in reaching your verdict; and that
there is no provision in the contract relieving the defendant
against liability in the event of failure in the source of supply
~f natural gas.
Mr. Jones:
We do except to the Court's giving Instruction D be~ause
we do not .consider it proper interpretation of the contract, and
that it in effect precludes the defendant from relying upon any
of the exempting provisions in clause 19, when
page 296 r under the evidence the defendant is entitled to be
excused from performance under the express provisions of Section 1 9.
The Court:
Instruction D will be given.
The Court:

In view of the fact that the Court has refused to give instructions tendered by the defendant dealing with the question
of impossibility of performance and the further fact it is the
opinion of the Court that the· question of impossibility of performance should be presented to the jury for .consideration
under proper instructions, the Court anticipates giving Instruction E.
COURT'S INSTRUCTION E (Given)
The Court instructs the jury that if you find from a preponderance of the evidence that defendant has breached the contract sued upon, in arriving at a verdict you shall, first, ascer..
tain whether a failure of the supply in the gas deposit from
that existing at the time of the contract, not caused by defendant, otherwise than by normal withdrawa_l in due course of
business, has rendered performance of the contract impossible.
If you find that no such change has occurred, or that if such
change occutil"ed, it did not render perfot.man~ impossible,
then your verdict shall be for the plaintiff.
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r that such change rendered performance by defen-

If you find that such change has occurred, an"d

dant impossible, then you shall ascertain, second.
whether both parties to the contract did in fact contract, though
' not set forth in the terms of the contract, with reference to the
continued existence of an adequate supply of gas from the fieldsof Bristol Natural Gas Corporation as the .contemplated means
of fulfilling the contract by defendant. If you find that they
did not both contract with reference to such supply, then your
verdict shall be for the plaintiff.

If you find that they did both contract with reference to
such source of supply, then you shall determine, third, under
the whole eviden.ce, including the contract (as construed by theCourt), and all the circumstances and conditions at the time of
the contract, and the relative knowledge by the parties of such
circumstances and conditions, whether defendant may be reasonably assumed to have taken the risk of liability in the event of
such impossibility by failing to provide against it in the contract. If you find that defendant may reasonably be assumed
to have taken the risk by failing to provide against the event
in the contract, then you shall find for the plaintiff. If you
find that defendant may not reasonably be assumed to havetaken the risk by failing to so provide, then you
page 298 r shall find for the defendant.
The burden is upon the defendant of proving the·
foregoing three conditions relieving it from liability by a preponderance of the evidence.
Mr. Stant:
Plaintiff objects to the giving of Instruction E on the following grounds: (a) In view of the lack of conflict in evidence, the Court should determine as a matter of law whether
the contracts have been breached. (b) The instrucion does not
correctly state the law. (c) It improperly ignores new business
taken on since plaintiff's contracts. (d) No element of sudden failure is included as it shoufd be. ( e) Such failure as theinstruction deals with is not a defense under impossibility of
performance. (f) The contracts and evidence show as a matter
of law that plaintiff assumed no such risk. (g) It should not
be left to the jury whether such failure has rendered performance
impossible. (h) It allows and invites the jury to speculate and:
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add terms to the contracts which are therein clear, unambiguous, and complete. (i) As to the third paragraph, the question
of whether risk was assumed is under the evidence a matter of
law. (j) There is not sufficient evidence to go
page 299 ~ to the jury that both parties did contract with reference to the risk mentioned. (k) The .contract
is positive and unambiguous, and the.re is nothing to warrant
submission of the third clause to the jury.
The Court:
The defendant is not objectirtg to Instruction E?
Mr. Lavinder:
We don't object to Instruction E.
The Court:
It is given.
Mr. Stant:
Exception.
Mr. Stant.

In view of the giving hy the Court of Instruction D and E,
the plaintiff offers Instruction 7.
INSTRUCTION P7

(Granted)

The Court instructs the jury that under the evidence defendant has breached its contract with plaintiff, and that plaintiff is entitled to recover damages therefor unless you find from
a preponderance of all the evidence that def endan.t is excused
from performance under other instructions· given you.
Mr. Jones:
The defendant objects to the giving of Instruction No. 7
because it takes away from the jury the question of whether or
not there has been a breach of the contract. Seepage 300 ~ ond, there is no evidence of a breach of the contract by the defendant, the evidence being that before a breach had occurred a voluntary arrangement was entered
into by the parties. The instruction is prejudicial to the defendant in that it states that the defendan has breached its contract with the plaintiff from which it migh be inferred that
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the defendant had no regards for the rights of the plaintiff,.
when, as a matter of fact, no breach had occurred, and the defendant was using every means possible to give full consideration to all the rights of all its customers including the plaintiff..
The Court:
Instruction 7 is given.
Mr. Jones:
Exception;
THEREUPON, the Instructions as above set out were read
to the jury.
WHEREUPON, the .case was argued by Judge Roberts for
the Plaintiff and Mr. Jones for the Defendant.
The Court:

All right, gentlemen, we shall adjourn for the day.
(NOTE: At 5 :oo o'clock, p. m., the Court adjourned until 9:00 o'clock tomorrow morning.)
page
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MORNING SESSION
Bristol, Virginia September 3 o, 194 3

The Court met pursuant to adjournment of yesterday, at
9:00 o'clock.

PRESENT:

The same parties as heretofore noted.

WHEREUPON, the case was further argued by Mr. Lavinder for the Defendant and by Mr. Stant for the Plaintiff, and
thereupon the jury retired to its room to .consider the case, and
returned into court having found the following verdict:
VERDICT
"We, the jury, find for the Defendant. H. I. Goode, Foreman."
Is there anything further before the jury is ·discharged?
Mr. Stant:
Not before they are discharged.

·
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(NOTE: Thereupon, the jury was discharged and
the following proceedings were had in their absence: )
Mr. Stant:
Your Honor, in the Order that is put down recording the
verdict, we would like it to show that the plaintiff makes a
motion to set aside the verdict on grounds to be assigned m
writing. You .can put some time limit if you want to.
page
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r The Court:

We will let the Order show that the plaintiff
moved the Court to set aside the vertict and asked leave to file
its grounds in writing later, which is allowed. and the motion
will be argued at a later date.
(NOTE: Thereupon, at 3 :25 o'clock, p. m., Court
was adjourned.)
ORDER
This day came the parties, by their attorneys, and the
plaintiff, by counsel, tendered to the Judge for signature a
stenographic report of testimony and other incidents of the trial
in the above-styled case and Certificate of Exceptions; and, it
appearing to the Court, in writing, that counsel of record for
the defendant, has had reasonable notice that said stenographic
report of testimony and other incidents of the trial and Certificate of Exceptions would be presented at this time and place to
the Judge for sig~ature, the said stenographic report of testimony and other incidents of the trial and Certificate of Exceptions, was on this the 21st day of January, .I 944, within sixty
days from the time final judgment herein was· entered, received,
signed and sealed by the Judge of this Court, and ordered to be
made a part of the record in this case.
JOS. L. CANTWELL, JR.
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(SEAL)
Judge.

JUDGE'S CERTIFICATE

I, Jos. L. Cantwell, Jr., Judge of the Corporation Court
of the City of Bristol, Virginia, who presided over the foregoing
trial of the case of Housing Authority of the City of Bristol.
Plaintiff v. East Tennessee Light f6 Power Company, Defen-
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dant, do certify that the foregoing, together with the exhibits
therein .referred to, is a true and correct copy and report of alt
the evidence, together with all the motions, objections and exceptions on the part of the respective parties, the motion of the
Court with respect thereto, all the instructions offered, amended, g.ranted and refused by the Court, and the objections and
exceptions thereto; and ~11 other incidents of the said trial, with
the motions, objections and exceptions o.f the respective parties
as therein set forth.
As to the original exhibits introduced in evidence, as shown
by the exhibit index, which exhibits have been initialed by me
for the purpose of identification, it is agreed by the plaintiff and
the defendant that they shall be transmitted to the Supreme
Court of Appeal~ as a, part of the record in this cause in lieu of
certifying to the said Court copies of the said exhibits.
And I further certify that the attorneys for the defendant
had reasonable notice, in writing, given by counsel for the
plaintiff, of the time and place when the foregoing
page 304 ~ report of the testimony, exhibits, instructions,
exceptions and other incidents of the trial would
be tendered and presented to the undersigned for a signature
and authentication, and that the said report was presented to me.
on the 21st day of January, 1944, within less than sixty days.
fr~m the entry of the final judgment in said cause.
Given under my hand this the 21st day of January, 1944.
JOS. L. CANTWELL, JR., {SEAL)
Judge of the Co.rporation Court of the:
City of Bristol, Virginia.
Received and filed this 2 1 day
of Jan., 1944 .
. DAN DRINKARD,
Clerk.
page 305 ~

CLERK'S CERTIFICATE

I. Dan Drinkard, Clerk of the Corporation Court of the
City of Bristol, Virginia, do hereby certify that the foregoing
is a copy of the report 9f testimony, together with all the:
motions, objections and exceptions on the part of the respectivrparties, all the instructions, exceptions and other incidents of
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the trial, in the case of Housing Authority of the City of Bristol, plaintiff, v. East Tennessee Light ~ Power Company, defendant, and tbat the original thereof and one copy, together
with the original exhibits referred to, duly authenticated by the
Judge of said Court, were lodged and filed with me as Clerk of
the said Co_urt on the 21 day of Jan., 1944.
I further certify that the foregoing (pages 1-305, inclusive) is a true transcript of said record, and that notice of the
application for this transcript has been duly given to counsel of
record for defendant, as required by law.
Given under my hand this the 21 day of January, 1944.
DAN DRINKARD,
Clerk.
A Copy-Teste:
J. W. HUTTON,
Deputy Clerk.
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