IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.I

Record No. 3086
AUBREY S. DODSON, JR., AND ARTHUR G. DODSON.

vers U,S
1

COMMONWEALTH OF VIRGINIA.

PETITION FOR WRIT OF ERROR.

To the Honorable Chief Justice and Justices of the 8'1.!tprem•
Court of .Appeals of Virginia:
Your Petitioners, Aubrey S .. Dodson, Jr., and Arthur G.
Dodson, respectfully represent that they are aggrieved by
that certain judgment_ of the Circuit Court of Campbell
County, entered against them on the 12th day of Septemb~r,
1945, in a criminal case against them in said court, they being
the defendants in said case.
The proceedings were instituted against them by certain
warrants tried by the Trial Justice Court of Campbell
County, and appealed to the Circuit Court of said County to.
be trj.ed de novo. Upo~ a trial by jury of the Circuit Cqurt
of said County on September 12, 1945, there was a ve:rcµct
against both defendants of guilty and they were each fine_d
One Hundred Dollars ($100.00), and sentenced to sixty (60)
d~s~j~. ·
.
.
There was a motion to set aside said verdict which the
Judge of said Court overruled on said day, and a further
,notion for a suspension of execution of said sente~ce in order
to allow the defendants to apply to this Court for a Writ of
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Error. The Court entered an order suspending said sentence
for thirty (30) days. At the conclusion of the thirty (30)
days upon ·motion of Counsel for the accused for addi2* tional time to apply for said *Writ of Error, the Trial
Court overruled same, ·refused any further extension of
time, and remanded the defendants to jail.
The defendants, by· counsel, excepted to the action of the
Court in refusing to set aside s~id verdict, of which verdict
and judgment, your petitioners now complain.
FACTS.
The facts· of the case are briefly as follows : Aubrey S.
Dodson, Jr~, and Arthur G. Dodaon, who were brot\}ers, and
another brother, B. J. Dodson, owned a building ·known as
The Old English Tavern, situated in Campbell County, Virginia, on Route No. 29, about seven and one-half (7%) miles
south of the City of Lynchburg. Shortly after this .building
was purchased, Aubrey S. Dodson, Jr., enlisted in the U. S.
Navy in which he served as a commissioned officer until January, 1945. During this time he had a license to operate a
business in this building, to sell soft drinks and under which
he served food to the public. · During his absence the business
was operated by a hired man, -Norman Mayberry, who had
assistance at various times from the other Dodson brothers.
The license was still in the name of Aubrey S. Dodson on
April 6, 1945, the date of the alleged crime.
On April 6, 1945, Aubrey S. Dodson, Jr., who was then operating the business, left the premises in the afternoon and
went to the City of Lynchburg to see-his mother who was ill
in the hospital. He left Norman ~fayberry, who had previ:ously worked for him, in charge of the place during his absence. While he was gone, Arthur G. Dod~on came from his
home in the country near by for the purpose of telephoning
to the city to inquire about the condition of his mother. The
Sheriff of the County, by previous arrangement, had arranged
with one Pete ·Johnson to go to the Old English Tavern, and
.to purchase whiskey there. H~, together with his deputies
and some other officers, went to said place between nine and
~en o'clock on the night of that day and sent Pete Johnson in
the building to buy whiskey with a Ten Dollar bill, which the
Sheriff had marked for identification. The officers
3• watched on the outside, ,Johnson went to the Tavern and
•after some discussion with Mayberry, purchased a fifth
of A. B. C. whiskey for the sum of seven dollars ($7;00), giving the money to Mayberry. The evidence shows that at.the
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time Arthur G. Dodson was out of the Tavern attending to
some business in a cabin nearby and came in about the time ·
the transaction was completed, and that he did giv~ to Mayberry $3.00 change at the request of Mayberry, anq. that the
$10.00 bill which the Sheriff had marked, was found in the
cash register and the $3.00 change was taken froµi Mayber.ry '"s
person. Aubrey S. Dodson, Jr., was not at the Tavern at the
time and all of the evidence shows that he had no previous
knowledge of the sale, did not authorize it, and did not subsequently ratify it. He returned from the city after the raid
and found the place locked up.
Thre~ (3) bottles of wfiiskey, all A. B. C. whiskey, were
in the kitchen, some four (4) or five (5) bottles were upstairs
.in a part of the b11ilding used exclusively as a residence by
the Dodsons, and two ( 2) bottles were found in a car parked
near the building. The whiskey upstairs belonged to Aubrey S. Dodson, Jr.; that in th~ automobile belonged to Ar,..
thur G. Dodson, and the evidence is comlicting as to whom
the whiskey belonged to which was §;old by Mayberry. '!'here
was no showing that the whili3key was kept, or stored illegally,
and the o}l.ly ~viden~~ of a n1.1isance ~s charged in the warrant, was from a s~.le of whiskey.
Warrants were sworn out charging Mayberry with a sale of
whiskey, and also against Arthllr G. Doclson and Aubrey S.
Dodson, Jr.,. for oper~ting a public nuisanGe in violation of
Section 55 of the .A. B. C. Act. They were both convicted by
the Trial Justice on the 8th day of J "Q.~e, 1945, from which.
conviction both appealed to the Circllit Court of Campbell
County. The warrants against both Aubrey S. Dodson, Jr;,
and Arthur G. Dodson, were tried job1tly, along with other
charges, including illegal posses~ion of th~ whiskey, on September 12, 1945, in the Circuit Coll.rt of Carnpbell County,
4• *at which trial the evidel}Ge of the Commonwealth on
the charge of illegal posse~sion of 6aid whiskey was
struck out, and said charge dismissed, and the charge of operating a nuisance was submitte<l to the jury, resulting in a
conviction of both of the defendants, and a fine of $100.00 and
sixty (60) days in jail for each.
Thereupon a motion was made to s~t aa.ide the verdict for
errors assigned, and to grant the defendants a new trial,
which motion was overrul~d. Th~reupon, th~ defendimts ijs}red
for a suspension of the execution of the sentenGe in ordeF that
they might have time to prepare the r~cord and apply to tb~
Court of Appeals for a writ of error. The Trial J11dgc
~ante<:1 a suspension for thirty (30) days an4 stated that if
tliat time were not sufficient, that counsel could, at the q;1-
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piration of said time, ask for m_ore time. At the expiration of the thirty days, due to previous commitments of the
Court Stenographer, and other engagements of counsel, it
was found impossible to get the record ready and to apply
for a writ of error,. and motion was made for a further suspension of the sentences. This motion was overruled by the
Court, and the defendants, by counsel, ·excepted.
ASSIGNMENTS OF ERROR.
Petitioners assign error as follows:
(1) The conduct of the Court in making statements to the
,fury highly prejudicial to the defendants.
(2) The refusal of the Court to declare a mistrial for mis-

conduct of the Court in comme~ting upon the weight of the
testimony of a witness in the presence of the Jury.
(3) The refusal of ,tl1e Court to g-rant a mistrial for the
Commonwealth's Attorney's conduct and statement before
the Jury that the defendant, Aubrey S. Dodson, Jr., had been
convicted of illegally disposing of wine and beer.
5•
* (4) For admission of improper evidence, particularly
the evidence of other sales of liquor at said place, with .
.out connecting the defendants with said sales.
(5) The conduct of the Court in examining witnesses and
bringing ~ut evidence to establish the case for the Commonwealth, wnich conduct was highly prejudicial "to the defendants.
·
(6) The failure of the Court to set aside the verdict of th{)
Jury as being contrary to the law and the evidence, and re.
fusal to grant a new trial.
(7) The action of the Court in denying to the defendants a
reasonable time to apply for a writ of error.
ARGUMENT.
Counsel will argue the above assignments of error in their
order.
First, the conduct of the Court in making statements to the
Jury highly prejudicial to the defendants. A reading of the
record _wPl show that throughout the trial, the Court exhibited little patience with the .defendants or their counsel,
and on every occasion made his feeling in the matter-plain to
the Jury, whether or not there was merit in the contentions
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of defendants' counsel. On page 29 of the Record, after the
defendant had objected to certain evidence, the Court stated,
'' All right, Gentlemen of the Jury, go back in your room now.
,ve will be here the balance of the week.'' To which state. ment the defendants excepted. It. requires no citation of authority to sustain the contention, that the Court in its impatient attiutude toward counsel greatly prejudiced his causn
in the eyes of the Jury.
Again on page 78 of the Record the defendant, Aubrey S.
Dodson, Jr., was attempting to explain that be did not.
6* and could not have known of *what went on at the place
during his absence in the Navy. Thereupon, the Court,
in an impatient manner, said to the defendant, ''Let counsel
argue the case. Just ask questions, Mr. Thompson, and you
answer the questions and don't argue". It is clearly ·submitted that the defendant was not attempting to argue the
case and that such interference and censure on the pa~t of
the Judge was highly prejudicial to the defendants before
the Jury.
The Second Assignment of Error relates to the refusal of
the Court to declare a mistrial for misconduct of the Court iri
commenting up~m the weight of the evidence.
On pages 47 and 48 of the Record, when the witness, Mayberry, an admitted p_erjur~r, was testifying, the Court, after
cross examination by the defendants' counsel of the- witness,
attempted to rehabilitate the witness by examining him, and
by bringing out additional evidence by means of leading ques . .
tioils, and capped the climax by remarking in open· Oourt;
from the bench within a few feet of all the J'urymen, and in
their immediate presence, '' That is one time the truth was told

in Court''.

·

The Court then attempted to cure this error by questioning
each of the Jurors as to whether they heard it or not and
even the question itself suggested the answer that the Court
desired. Thereupon, all of the Jurors said they did not hear
it. It is, however, unreasonable to believe that the Jurors
did not hear the statement that was heard by counsel and .the
Court Stenographer, and by practically everyone else in the
courtroom, these Jurors sitting closer to the Judge. than other
persons who heard it. It is also significant that the Jurors
were not placed under oath when they answered the Court's
question.
·
This rule of conduct on. the part of the Trial Judge agahist
expressing an opinion on the weight of the evidence, is so wall
established that it requires no citation of authority. It is,
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therefore, submitted that such conduct of itself alone, is re. versible error.
7,..,
*As fo the Third Assignment of Error, on page 115
(bottom) and page 116 of the Record, the Commonwealth's Attorney made the statement in the presence of the ·
Jury that the defendant, Aubrey S. Dodson, Jr., bad been
convicted in the Trial Justice Court or illegally disposing of
wine and beer when bis license was revoked. The defendant
excepted t.o this statement and moved for a mistrial. In· the
presence of the Jury, over objection of defendant through
counsel, the Attorney for the Commonwealth repeatedly stated
that the defendant's A. B. C. license was revoked, in the presence of the Jury. On page 118 of the Record the Court reprimanded the Commonwealth's Attornev and stated himself
tbat·the evidence was not permissible, and Was highly preJUdiciaJ. The Court again brought the Jury in, and without
putting the Jury under oath, again questioned them about
whether they could and would give the defendants an impartial trial. While they .all answered that they could, it is submitted that it was impossible for the Jurors to dismiss from
their minds the statement of the Commonwealth's Attorney,
notwithsta.nding.. their answers. This was clearly error.
: Burford v. Coninionwealth, 179 Va. 752.
As to the Fourth Assignment of Error, ou page 110 and
page 112 of the Record, Commonwealth was permitted to introduce evidence, over objection of the defendants, of other
sales of intoxicants at said plaGe, with which the defendants
were not connected. This was clearly error and was highly
·
prejudicial.
As to the Fifth Assignment of Error, a perusal' of the Rec.
ord will show that on pages 30, 33, 34, 37, 40, 45, 47, 52, 53~
. 63, 65, 85, 105, and 112, and in other instances, the Court intervened to examine witnesses to bring out evidence for the
Commonwealth to such an extent that it was impossible for
the Jury not to be influenced adversely to the defendants,
by his conduct. It was perfectly apparent that the Court
s• did *not intervene for the purpose of clearing up vague .
points of evidence, but the Court was assisting the Commonwealth's Attorney in the prosecution of the case.
As to Assignment of Error No. 6, it is submitted that the
evidence was not sufficient to convict the defendants of th~
charge. of operating a nuisance. Without reciting same, it is
sufficient .to note here that there is not a particle of evidence
to connect Aubrey S. Dodson; Jr., with the sale of the whis-
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key by Norman Mayberry on April 6th, 1945, which was the
basis of the charge. Nor, is there any evidence to connect
Aubrey S. Dodson, Jr., with a sale of any whiskey at any
time. The ·evidence as to Arthur G. Dodson only discloses
that he may have participated in this one sale by Norman
Mayberry, to the extent of chang{ng the money, if the evidence is taken in the light most favorable to the Commonwealth. It· is submitted that this one sale is not sufficient
under the Statute to convict the said Aubrey S. Dodson, Jr.,
on the charge of operating a nuisance.
The Seventh Assignment of Error relates to the conduct
of the Court in refusing to grant sufficient time· for counsel
to prepare the record and to apply for a writ of error. While
Section 4930 of the Code allows the Court certain discretion
in the matter, this Court has held in the case of Ramey v.
Commonwealth, 145 Va. 848, 133 S. E. 755, that when. the
Court exercises this discretion in a manner so as to deprive
one convicted of crime, of a fair opportunity to apply for a
writ of error, that it constitutes an abuse of such discretion
which this Court can correct.
The facts are th~t the Court Reporter was extremely busy;
and so were counsel for The defendants, and due to previous
engagements, neither had a fair opportunity to prepare this
Record during the thirty (30) days granted by the Court.
9* At the same time the Court had stated that if the ~writ
had not been obtained by the expiration of the thirty (30)
days, that he would entertain a motion for a further extension of time. When the Record could not be prepared within
the thirty (30) dayR, such a motion wa·s made before the
Court, and was flatly refused. The Court did not even grant
an extension of a few days, although the Record was practically complete, and refused to hear counsel until several
days after he had remanded both of the defendants to jail.
It is clear that the Court was actuated by prejudice and bias
agl:lins.t these defendants, and that his actions constitute an
abuse of discretion.
It is clearly submitted that the defendants are entitled to
a reversal of this case.
Your petitioners, therefore, pray that a writ of error be
granted to them, and that the judgments aforesaid be reviewed
and reversed.
Your petitioners request that an oral argument of this petition be granted, and if a writ of error be granted, will rely
011 this petition as its opening brief.
A copy of this petition has been presented to S. J. Thomp--
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son, Attorney for the Commonwealth, Campbell County, Virginia, October 16, 1945.

Respectfully submitted,

AUBREY S. DODSON, JR., and
ARTHUR G. DODSON,
By Counsel..
BASIL G. WATKINS,
Counsel for Defendants.
Counsel for Defendants.
""We, L. H. Shrader and Basil G. Watkins,. of 402
Peoples National Bank Building, Lynchburg, Virginia,
Attorneys duly qualified to practice in the Supreme Court of
Appeals of Virgmia, do. state and certify that in OUT opinion,
the judgment and sentence of the Circuit Court of Campbell
County, Virginia, in the cases of Commonwealth against Aubrey S. Dodson, Jr., and Commonwealth against Arthur G.
Dodson, should be reviewed by the Supreme Court of ApJ>eals of Virginia.

10*

BASIL G.. WATKINS,·
L. H. SHRADER,
Attorneys at Law.
·Writ of error and supersedeas· granted, but the. same is

not to release the accused from custody, if in custody, nor to
release his bail, H he is out on bail.

H. B.- GREGORY.
10/26/45.
Received October 291 1945.

M. B. W.
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RECORD
VIRGINIA:
Pleas before The Honorable Chas. E. Burks, J 1;1dge of
the Circuit Court of Campbell County, at the Court House
of said County, on the 12th day of September, 1945, and in
the 170th year of the Commonwealth.
Be It Remembered that heretofore, to-wit., on the 7th day
of April, 1945, warrants were issued by- the Trial Justice
of Campbell County against Arthur Dodson and Aubrey Dodson, respectively, and after trial by said Trial Justice appeals
were taken to the Circuit Court of Campbell County.
State of Virginia
County of Campbell, to-wit:
To any Police Officer or Constable of the said County:
Whereas, Jack L. Miles of the said County has this day
made complaint and information on oath before me, L. M~
Wooding, Clerk of the said County, that Arthur Dods~m m
the said County,, did on the 6 day of April, 1945, unlawfully
operate a public nuisance on Rt. 29, known as The Old Engi
1ish Tavern, violating section 55 of A. B. C. Act.
·
'- ·
These are therefore, To command you in the name of the
Commonwealth, to apprehend and bring before the said Tri~J
Justice, the body of the said Arthur Dodson to answer the
said complaint and to be further dealt with according to law~
And you are also directed to summon . . . . . . . . . . as witnesses~
Given under my hand and seal, this 7 day of April, 1945. '
L. M. WOODING, Clerk {Seal)_
A copy, Teste:
I

I

C. W. WOODSON, Clerk.
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Docket No.....•.

Commo;nwealth
,vARRANT OF ARREST.
Executed, this the .... day of ....•. , 19 ....
JACK L. MILES,
Police Offic.er.
. Upon the examina tic~n of the within charge., I fin.d the accused guilty $25 and 30 days in jail.
June 8, 1945.

W. H.-OVERBEY.

Appealed to Circuit Court.
.A. Copy, Teste:
C. W. ·woODSON, Clerk.
State of Virginia
· County of Campbell, to-wit:
. To any Police Officer or Constable of the said County:
Whereas, Jack L. Miles of the said Oounty has this day
made complaint and information on oath before me, L. M.
Wooding, Clerk of the said County, that Arthur Dodson in
the said County,, did on the 6 day of April, 1945, unlawfully
operate a public nuisance on Rt. 29, known as The Old English Tavern, violating section 55 of A. B. C. Act.
These are therefore, To command you in the name of the
Commonwealth, to apprehend and brjng before the said Trial
·J nstice, the body of the said Aubrey Dodson to answer the
said complaint and to be further dealt with according to law.
.A.ndyou are also directed to summon .......
as witnesses.
Given under my hand and seal, this 7 day of April, 1945.
i ••

L. M. WOODING, Clerk (Seal)
A copy, Teste:
C. W. WOODSON, Clerk.
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Docket No...... .
Commonwealth ·
WARRA~TT OF ARREST.

Executed, this the .... day of ...... , 19 ... .

JACK L. MILES,
Police Officer.

Upon the. examination of the within charge. I find the ac... ·
cused guilty $25 and 3 months in jail.
June 8, 1945.

W. H. OVERBEY, T. J.
A Copy, Teste:
C. W. WOODSON, Clerk.

.Virginia:
In the Circuit Court of Campbell County,
September 12, 1945.
Commonwealth of Virginia

v.

Aubrey Dodson and Arthur Dodson.
Upon four (4) Warrants appealed from the Trial Justice
Court, tried together by consent.
This day came the Attorney for the Commonwealth as well
as the defendants and their attorneys, and thereupon came
also a jury, to-wit, W. L. Burton, E. R. Bailey, Hudson
Armistead., Rives A. Dowqy, and 0. H. Tweedy, who were
sworn to try the issue Joined, and t11e 'Said jury having heard
the evidence, the defendants by their attorneys moved the
Court to strike out the evidence of the Commonwealth as to
Warrant No. 1 against Aubrey Dodson, and Warrant No. 1
as to Arthur Dodson, both Warrants charging possession of
illegal whiskey, and to dismiss the said two warrants, which
· said motion was sustained by the Court, and the said two
warrants are accordingly dismissed. And as to the other war. rants, one numbered 2 against Aubrey Dodson, and one numbered 2 against Arthur Dodson, both charging the defendants

12

Supreme Court of Appeals of Virginia

with operating a public nuisance on Route 29, known as the
Old English Tavern, and violating Section 55 of the A. B. C.
Act-the said Jury having fully heard the evidence and argument of counsel and received the instructions of the Court
retired to their room to consider their verdict and after some
time returned into Court and rendered the following verdicts : Sept. 12, 1945. We the jurors do find A. S. Dodso~ Jr. guilty
of operating a house of nuisance as charged in the warrant
and fix -punishment and fine at $100. Dollars & 60 days in jail.
(Signed) W. L. Burton, Foreman;" and "Sept. 12, 1945. We
the jurors do find Arthur Dodson guilty of operating a house
of nuisance as charged in the warrant and fix punishment and
fine at $100. Dolla1·s· fine & 60 days in jail. ( Signed W. L.
Burton, foreman.'' And thereupon the defendants by their
attorneys, moved the Court to set aside the verdicts of the
jury and grant them a new trial herein a~ the following
grounds : Th~i said verdicts are contrary to the law and the
evidence; that the Court erred in the admission of evidence
before the jury during the trial; and that the Court erred in
refusing to sustain a motion for mistrial made by the defendants during the trial of these cases; which said motion to set
aside and grant a new trial was overruled by the Court, and
to the action of the Court in overruling said motion the
defendants excepted. It is therefore orq.ered· that said
Aubrey Dodson forfeit and pay to the Commonwealth of Vir-ginia a ~ne of One hundred dollars, together with his part of
the costs of this prosecution, and that he be confined in Campbell County jail for a term of 60 days; and it is further ordered that said Arthur Dodson forfeit and pay to tbe Commonwealth of Virginia a fine of One hundred dollars, together with his part of the costs of this prosecution, and that
he be confined in Campbell County jail for a term of 60 days.
The defendants having indicated their intention to appeal,
execution is susp~nded for thirty days in order to enable the
said defendants to apply to the Supreme Court of Appeals of
Virginia :for a writ of error and su,persedeas. It is further
ordered that the said term in jail be served on the State Convict Road Force, if said defendants are physically fit for road
work; but if not~ then on the State Farm for Defective Misdemeanants.
A Copy, Teste,
C. W. WOODSON,
Clerk Circuit Court of Campbell
County, Va. •
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C. H. Darley.
Virginia:
In the Circuit Court of Campbell County.
Commonwealth of Virg'inia

v.
Aubrey S. Dodson, Jr.
Commonwealth of Virginia
v.
Arthur G. Dodson
TRANSCRIPT OF EVIDENCE.
Stenographic report of the testimony, together with them•tions, objections and exceptions on the part of the respeetive
parties, the action of the court in respect thereto, the instrnc_.
tions offered, and granted, amended· and refns~d, and other
incidents of the trial of the cases of Commonwealth of Vir- ginia versu,s Aubrey S. Dodson., Jr., and Commonwealth of
Virginia versus Arthur G. ·Dodson, tried together by their
. consent at Rustburg, Virginia, on September 12th, 1945, before Honorable Charles E. Burks and J nry, in the Circuit
Court of Campbell County, Virg·inia.
Present: S. J. Thompson, Commonwealth's Attorney.
B. G. Watkins, and L: H. Shrader, counsel for defendants.
Reported by
C. R. McCarthy, Court Reporter
Lynchburg, Virginia
page 2·~ ,
C. H. DARLEY.,
·
baving been first duly sworn, testifies as foUows: .
DIRECT EXAMINATION.
By ;M:r. Thompson:
· Q. Mr. Darley, did you take some pictures of the Old English Tavern?
·
A. Yes, sir.
Q. You recall the date you took them 7
A. They were made on July 5th. The time was about 3:80
in the afternoon.
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0. H. Darley.
By Mr. Watkins: We don't have any objections to the
pictures.

By Mr. Thompson:
Q~ I show you a pictur~ denominated Commonwealth's Ex..,
hibit No. 1 and ask you to "tell the court and jury whether or
not you took that picture.
A. Yes, sir, I made this picture on the date I mentioned.
It shows the physical layout of the Old English Tavern on
Route 29. The picture was made from a prospective of a
road intersection showing side and rear of the main building.
·The distance from the point the picture was made to the building is 110 feet.
By the Court:
Q. In other words, that picture was taken from a distance
of 110 feet from the building f
A. Yes, sir.
·
By Mr. Thompson: I offer that picture as Compage 3 ~ monwealth 's Exhibit No. 1.
_
By the Witness: I may add that that was looking toward Danville, south, I would say.

Q. I show you another picture which has been denominated
Commonwealth's Exhibit No. 2 and ask you to tell us whether
Qr not you made that picture and what it portrays.
A. This picture was made at the same time. It portrays
the interior of the Old English Tavern. It shows a portion
of the entrance room and also a ·dining room or a dance hall.
It also shows a portion of the counter or bar, whatever it may
be call~d.
By. the Court:
.
Q. Mr. Darley, suppose you stand up and show those pictures to the jury. Your explanation- doesn't mean a thing
to the court. If you will explain to the jury so they will know
what you are talking about it will be helpful.
. A~ This picture, No. 1, is taken looking down Route 29· towa~d Danville at a point here showing the side of the Old
. English Tavern and the entrance to the kitchen. This door
here leads into· the kitchen. This was made at the intersection of the roads here a distance from here to the building· of
110 feet., and you can see through the door h~re. which is open
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C. H. Darley.
of th~ toilet inside o.f the door. This is the highway out here which goes to Danville. The inter.:.
section-I don't know the number of it, but it runs
through here. This was taken from the roadway. Anything
else I can explain to you gentlemen about the location or dis:tances?
Q. The one you just explained to the jury is No. 1. Go
ahead and explain what No. 2. shows.
A. No. 2 shows the interior of the building. The entrance
dpor is here. The highway, No. 29, is running at right angles
here. This is the entrance. This is the serving counter or
whatever it may be called. This is a dining room or a dance
hall in here. The picture was taken with me backed up to the
wall of the room looking through, all the way through, even
outside of the building. You can see a car standing outside
of the building.
page 4

~

By a Juror:
Q. That sign says "No dancing''?
A. Yes, the sign does. I say it is a dining room or dance
hall. There are serving tables and chairs in there. Whether
it was a dance· hall or not I don't know, but it could be used
for that purpose.
By Mr. Thompson:
.
Q. I show you picture denominated Commonwealth's Exhibit No. 3. ·wm you please explain that Y
A. This photograph, gentlemen, was made with the ·prospective from the entrance door, showing the ser~page 5 } ing counter. It also shows through this door into
the kitchen. If you will notice there is in this photograph, and I think it was taken for this purpose, a serving
window here which leads into the kitchen. You 'can sM across
the counter through the serving window into the kitchen ·and
outside of the building through an additional window in the
kitchen.
By the Court : Do you have· any more pictures?
By Mr. Thompson: Defense counsel have two pictures that
have been made by .Mr. Darley a11d I have no objection to
them being introduced at this time. Those photographs will
be used for the same purpose., to C:\.rplain the evidence as it, is
presented.

1
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0. H. Da.rley.
By the Court: Gentlemen, _do you want to_ introduce them
at this time Y
By Mr.rWatkins: Yes, si~.

Q. Mr. Darley, I h.and you Defendant's Exhibit No. 1.
Will y9u explain that to the. jury¥
A. This photograph was made at the same time I was there.
This photograph is pretty much a duplicate of what I showed
you. I would say that. the only difference in this
page· 6

~

photograph and the other interior showing the cou~ter is that there is a sign up over the s~rving window into the kitchen, otherwise it is identical with the same
photograph taken from the same point, angle and view.
Q. I show you Defendant's Exhib~t No. 2. Will you explain to the jury where that is taken?
A. This photograph was taken showing the Old English
Tavern, made from a point across the highway, showing the
layout of the entire building, the front entrance.
Q. Of course these pictures were not made on the day of
the occurrence, were they Y
A. No, sir, they were not. They were made on July .5th..
, I don't know what date the thing occurred.
By the Gourt :
Q. All these pictures ~ade the same dateY
A. Yes, sir~ within a half-hour, I would say.
By Mr. Watkins:
Q. So whether or not the premises were exactly the same.
that day that they were the day of the raid, April 6th, you,
of course, don't know 7
·
.A. The only thing I know they were as they are shown in
the photographs the day I took them.
Q. These pictures were also made in daylight, were they
notf
A. Yes, sir.
page 7 ~ Q. Particularly the outside ones Y
A. All of them were made in daylight.
By Mr. Shrader: We offer those two. pictures as exhibits
marked ''Defendant's Exhibit No. 1 and No. 2''. ·
The witness stands aside.

/
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SHERIFF J. L. MILES,
. having been first duly swo1·n, testifies as follows:
DIRECT EXAMINATION.

By Mr. Thompson:
.
Q. Mr. Miles, I want you to tell the jury and court all you
know about this raid that took place on April 6th at the Old
English Tavern.
A. I had information that the Dodson boys were selling
whisk~y and wine by the drink and by the bottle over at thQ
Old English Taverri, and on A.pril 3rd I contacted a boy by
the name of Pete Johnson and ask him would he go with
over there and go in and buy some whiskey and he said that
he would; that he had· bought it there before and thought he
·
could buy it again.

m,

By Mr. Watkins: I object to that.
By the Court: Don't tell what he said. You just tell what
your arrangements were with him.
· By Mr. Watkins: I move that the jury be instructed to disregard that statement, your Honor.
By the Oourt: Oh_, ns, the jury will disregard what Pete
Johnson told him.
·

By Mr. Thompson:
Q. Go ahead.
A. I told hi~ to oome to my house the night of
page 9 ~ April 6th and meet me about 9 :00 o'clock, and Mr.
Barnes, Mr. Newman, Mr. Withers, Mr. Oapps all
met me there and I took all the money Pete had on his person
and gave him a ten dollar bill, whic4 I have now, and I took
the serial number of this ten dollar bill. M:r. Barnes, Mr~
Newman and all <;>f them saw me put it down here, and this
boy and his party went on in front of us about a hunqred
yards in his car. Mr. Newman, Mr. Capp~, Mr. Barnes, Mr.
Withers, "Williams and myself were in Mr. Barnes' car. WfJ
got over to the Old English Tavern right where you go into
29-a cut where the road goes by the old depot and llri
Charli~ .Arthur's., a cut about five or six feet· deep just as
you go in 29. Mr. Barnes slowed up and Mr. Newman
Mr. Capps and myself got out theFe in the cut and on the
bank and we watched Pete Johnson when he went in th'~re.
He went in the front door and he was in there abQut :five
minutes and we saw him an~ Norman Mayberry in the back

and
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room, in the _kitchen department, a little narrow back room in
the back.
.
·
·
Q. Mr.,Miles, I want to interrupt you right ther~ to show
you Commonwealth's Exhibit No. 1 and ask you to point out
to the jury where you all were and where you saw Pete Johnson and Mayberry. ·
·.
. A. This cut goes into 29 right here, right down here. This
doesn't show the road here but the road goes into 29 right
out here and the cut runs on back up here. We
IJage 10 ~ were right here. Mr. Darley was standing right
whe:re we were laying that night when he took this
picture. Here is the door here. We could see the commotion through that door ·that night of Norman Mayberry and
the Johnson boy. You could see their.hands moving and see
him give him a bottle--we didn't know what it was-and Pete
Johnson came on out this door. The car at that time was
parked right. here. We ran right across there and met Pete
right at his car and he had a fifth of wl1iskey in that case over
there now.
Q. Can you get the fifth of the whiskey out that be brought
you, please, sir t
' A. (indicating a bottle of whiskey) · This is the fifth of
whiskey that he had that night when he came out of the Old
English Tavern.
By the Court :
· Q. Is that the same identical bottle that he had?
. A. The same bottle. It has the date and his name is on
there, and we went on in. Capps and myself went in here,
in the front door. Mr. Newman went on in this back door.
Arthur Dodson and Mayberry were in this little back room
·here. vVe come thi:ough here and about the time we got- into
the back room here Arthur Dodson was handing Norman
Mayberry three dollars and they were talking. I didn't understand what they said. Mr. Newman took the three dollars
out of Mayberry's. hand and gave it to me.
pag·e 11

~

By the Court:
Q. You say Arthur Dodson was handing it to

who?
A. Handing Norman Mayberry three dollars. Then I told
Arthur that he was under flrrest and I searched him. I took
his ·pocketbook out and looked for my ten dollars that I had
the serial number on and it was~ 't there. I went in this fro~t
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room (indicating on Exhibit No. 3) and I opened the cash
register and my ten dollar. bill was laying on top of some
more money in there. I took the ten rlollar bill out and clo~ed
the cash register and we arrested Norman Mayberry and
Arthur Dodson, and I asked Arthur did he keep a register·
there.
·
Q. Which one of these boys is Arthur?
A. This one here. (indicating). I asked him if he had a
·reg'ister of the people in the ~abin and he said he did a11;d he
handed me this register which was right under the cash register on a shelf in this counter. About that time Mr. Withers
and Mr. Williams came in with a Mr. Hall and some ladv I
didn't know, that they found up in the cabins, and this was
the register he said they were keeping.
By Mr. Thompson: ·we want to introduce that in evidence. '_
By Mr. Watkins: We object to the whole register.
By Mr. Thompson: Your Honor please., I think .
page 12 } under the statute we have a right to introduce the
whole register to show they haven't kept the
proper register, not just this one particular instance, but to
show how they kept the register. It not only involves one
case hut numerous cases.
By Mr. Watkins: He was charged with not keeping a register on this particular date.
By the Court: Under the statute the time is not limited·.
If you want to amend the warrant to show how the register
was kept from the beginning you can do that.
By ¥r. Watkins: We, of course, object to that and ask
for a bill of particulars of the charge if he is going to amend
it to include any other dates because I haven't had a chance
to examine that and don't. know anything about any other
cla te than the one we· came to try the man on this morning.
By the Court: What have you to say about that, Mr.
Thompson?
By Mr. Thompson: My position is that under
page 13 } the statute this man is supposed to keep a proper
.
:
reg·ister at all .times and if we had gone in there
on any date we could have shown that l1e had not been keeping a proper register, although we found nothing wrong on
that particular day.
.
By the Court: Gentlemen of the jury, you had better go
into you room there, I reckon.
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Note; {Tb~ j1.1ry r~tires from the courtroom.).

:Br the-Collrt: Gentlemen, I have just read Section 1607
( c) of the Code of Virginia, Virgini& Code of 1942 Annotated,

· as publish~d by Michi~ Co~pany. It seem~ to the court that
the charge in the warrant is broad enough, and while it is ~
blanket charge and broad, yet th~ re~edv of th~ accused was
to ijsk for a bill of particulars and he failed to do it. You
wol.lld have be~n entitle~ I think, to a bill of particulars if
.YOU had asked for it at the proper time. I think the warrant
is brpad enough to cover and the register may be introduced
for tbe purpQt;,~ of ahowing he fai]ed tQ keep a·proper register
on that d~y.. Of course you can make su()h cross examination
-as you may rJeem proper .as to ~my qf the evidence
page 14 ~ introduced.
By Mr. W ~ tki:tis ;
o note an exqeptio:n to your
Honor's ruling.

,v

Note: ('l'he jury returns into the courtroom and the exa,ininatign of Mr, J. L. Miles is _:resumed).

By Mr, 'l'li9mpso11:

Q. Mr. Miles, I will ask you if you will jntroduoe that reg·i~t~r ais Qop;ipippwealth 'fl :W;hibit No, 4 with your evidence
and pass that to the jury for their h1spectiop.
NQt~: ('l'h~ witneijs hand~ "b<>oks to .th~ jury).
B,y

& Jµrm::

Q, J µst 9n~ page f
A.. 'rhe whole b<H>k.

By th~ Cqurt : YOlJ want that to go in evidence 1
By Mr, 'I'hompson: Ye~, #sfr, I introduce it in evidence as
Commonwealth's Exhibit No. 4.
By Mr~ Watkins: To which couns~l for the defendant excepts~
·
By t;t J lJfQr: Wh(m diq tltis qccasion happen Y
.
By Mr, 'l'hopipson~ W~ wj.ll point that Ollt in a minute, We
j'tlst' waAt you.

page 15}

to look at the bo<>k n<;>w.

Q, Mr. Miles, w.ha~ was tbe date of yollr raid Y
A. April 6th.
.
.
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By the Court: "'What is the ground of your objection, Mr,
·watkinsf
By Mr. Watkins: I object to it in the first place on the
ground that it covers a period not contained in the warrant~
and it has not been properly identified as the register book,
and is not connected with these defendants.
By Mr. Thompson: The Sheriff Raid Arthur gave it to him
and told him it was the register.
By the Witness: I asked Arthur if he kept a register and.
he said ''yes'' and this book was picked up under a shelf and
handed to me.
By Mr. Watkins: I want to move that your Honor instruct
the jury that the only thing in tllis case about the .book is
that the law requires a man to keep a register showing the
names and' addresses of the people and their automobile plate and registration number, and to disregard anything else that
might be in the pook with the exception of that.,
page 16 ~ By the Court: I can't rule upon that now. 0£
course, upon request, I will undertake to instruct
the jury properly as- to the issues involved and I will instruct
them specifically upon the pertinency of and the limit of the
consideration which they may give. I can't properly instruct'.
them at this time.
By Mr. Watkins: Your Honor asked the grounds Qf my
·objection. My objection is, any evidence that is competent
in this case would be evidence of that book tending to ·show
that this man hadn't put down the name and the addresses
of the people registered and automobile license plate numbers
and registration, and I object to any evidence contained in
that book or any extraneous matter contained in there that"
does not relate to those specific points and I just want your
Honor to tell the jury they are to disregard everything else,
except what relates to those things.
..
By the Court: The issue before the court and jury, is
· that a proper register within the provisions of the Code of·
Virginia?
page 17 ~ By Mr. Watkins: That is what .I am talking
about. A proper :register is a register in which"'
the names and addresses and automobile license and plate\
numbers are kept. That is the only thing the law requires
him to keep and I am objecting to anything else. If there is
no automobile involved it is not required. I am objecting to ·
any extraneous matter in the book in any way, shape or form·
that doesn't relate to that and I am ·asking your Ho~or to
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i~struct the jury :pot to regard anything that doesn't come
within those limits.
By the Court: I don't know what is in the register. Can
you point out anything definite? Mr. Thompson, I am inclined to think you should limit the period. ·while t.he warrant charges that Arthur Dodson did on the 6th day of April,
1945, unlawfully fail to keep any proper reg·ister, in violation
of Section 1607 of the Code of Virginia, I think under that
warrant you are limited to the 6th day of April, 1945. You
didn't charge him with the 5th or any other day, ··just the 6th
day of April.
·
By Mr. Shrader : I don't think all this argupage 18 r ment should go on before the jury.
Note : ( The jury retires from the courtroom.) ·

By the Court: Mr. Thompson, the warrant charges the
6th day of April. Now, you may amend the warrant to cover
a period from a certain date to and including April 6th.
By Mr. Thompson: I will be glad to amend the warrant.
By Mr. Watkins: Your Honor will recall that I called for
a bill of particulars and he told me at the time, ''When you
have seen the papers you won't want a bill of particulars."
By the Court : I don't have any record of it. You may
l~ave but I don't recall it. Now, if you gentlemen object to
the ame11dment I will continue it, but if it is limited to this
particular date I will try it as to this particular clay. I will
continue the warrant if you want me to.
·
· By Mr. "\Vatkins: We object to the amendment of the warrant at this time and ask for a continuance on that charge.
By the Court: All right, I will continue this
page 19 r warrant,, No. 3, to a future day of this term. In
view of the objection of counsel for the accused to
the introduction of the register insofar as it relates to the
violation of Section 1607 (~) of tho Code of Virginia, for· any
other period than April 6th, 1945, the court sustains the objection and is therefore of the opinion tl1at the register sl1ould
not be offered as evidence for any other period tl1an April
6th, 1945, but upon motion of the Attorney for the Commonwealth the court allows the warrant to be amended inasmuch
as the charge is a misdemeanor, and in yiew of-Mr. Watkins, what is the specific ground .of your objection to the
amendment?
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By Mr. ·watkins: I understand the case is going to be continued.
By the Court: No, you objected to the amendment of the
warrant. ·what is your ground 7
By Mr. Watkins: We are taken by surprise and we are not
prepared to defend any charge except on April 6th.
.
By the Court : Counsel for the accused obJects
page 20 ~ to the amendment of the warrant on the ground
that they are taken by surprise.
Do you wish to have a continuance Y
By Mr. Watkins: Yes, sir, we do.
By the Court: And counsel for the accused asks for a continuance of the warrant. The court therefore grants a continuance of the trial of tlie warrant hereby designated as No.
3. charging Arthur Dodson with unlawfully failing to keep
any proper register in violation of Section 1607 ( c) ·of the
Code of Virginia, and as amended, for the period beginning
July·l, 1944., and ending April 6th, 1945. Therefore this war:
rant will be continued until a future day of this term, anq
at the suggestion of counsel for the accused the case is set
for trial for October 3rd. ·
By Mr. ·watkins: Your Honor, I would like for ·the court
to require the Commonwealth Attorney to furnish a bill of
.
particulars on this charge.
By the Court: The Commonwealth Attorney
page 21 } will furnish such bill of particulars, as he may be
advised is required under the law; within ten days~
Bring the jury in.
Note:

(The jury returns into the courtroom.)

By the Court: Gentlemen of the jury, the trial of the accused here on warrant designated No. 3, and charging Arthur
Dodson with failing to keep a~y proper register in violation
of Section 1607 ( c) of the Code of Virginia, on April 6th,
1.945, has been continued and by agreement of counsel set
down for trial at a future day in.this term, and therefore you
g·entlemen will disregard and there is .hereby stricken from
the record any and all evidence with reference to that charge,
and you all understand that now in consideration of the case
you will disregard any evidence with reference to the charge
embraced in Warrant No-. 3.
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By Mr. Thompson:
Q. Mr. Miles,. did you hear Arthur Dodson say anything
to Norman Mayberry with reference to how much money
Norman Mayberry had given him!
A. Seven dollars.
·
Q. Did lie make any statement about that to
page 22 } Norman Mayberry!
A. No.
Q. All right~ did you find any whiskey in this establish~~,

.

A. Yes, sir. After we went inside we went in the kitchen
and in the kitchen setting up on a shelf in a bag was two
bottles of whiskey there.
·
Q. ·wm you get that whiskey so we can see itt

By the Court :
. Q. How many bottles did you say you found Y
A, I think nine bottles and a piece. These two are the two
bottles I found in the restaurant part, Private Stock. They
lire labelled ''Private Stock".
By Mr. Thompson:
Q. Now, did you :fb:id any other whiskey downstairs¥
A. No, sir.
Q. Did you find any other whiskey on the premises?
A. We went usptairs. Leading out from this room here
is a sfa1irway leading up from the room to upstairs and just
at the head of the steps was three
four bottles of whiskey
and several bottles of wine, and one or two of the wine bottles
were open and one whiskey bottle was open with some gone
out .of it, and was some glasses up there. We went on back
in the next room where a lot of beer crates were, I reckon 25
or 30 empty crates of beer bottles were stacked up there,
·
and a. lot of old rubbish, old rags and quilts and,
page 23 ~ just junk, and in a little closet room tliere there
was in two different paper boxes dimes and nickels
and a box of quarters and halves, just small change. The~
we· came on down and some of these fellows went outside and
found some whiskey in a car.
. Q. Yon say some of the bottles of whiswey found upstairs
had been opened f
·
A. Yes, sir, one of them.
Q. And you ,ound some small glasse~ up there f
A. Yes., sir, small glasses, and' found five or six fifths of

or
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wine, and some of that was open, a little out of one bottie and
about half out of another.
Q~ Did either one of these meri make a statement as to
who the liquor that was sold belonged to 7
A. Norman Mayberry made a statement to me up at jail
at police headquarters.
Q. You can't tell what Norman said.

By the Court:
Q. Was it made in the ifr'esence oi these two defendantst
A.N~sh.
·
By Mr. Thompson:
Q. Go ahead. ·what statement did Arthur make t
A. I don't know any statement that Arthur made.
Q. Did Arthur make any statement when this caere was
tried in the Trial Justice's Court with reference to wno that
whisl:rey belong_ed to T
.
page 24 ~ A. Yes,, ~ir, he said it belonged to .Anbreyj that
he had it there for sickness.
· ·
By Mr. Watkins: I object to that as hearsay and move to
strike it out.
By the Witn:e·ss: I would like to withdraw that statement;
I made a mistake. He didn't say it was .Aubrey's whiskey.
By the Court: It is strickeii fro mthe record and tlie jury
shall _disregard the evidence given by the Sheriff als to the
statement made by Arthu·r Dodson a:s to the whiskey b1elonging to Aubrey.
By Mr. Thompson:
Q. Sheriff, you say that was incorrect. Go· ahead and tell
what this man did testify.
A. I can't recall what lie said. I wouldn't attempt t'O' ilf!:1~
I don't know what he said. I know two people he said it belonged to but I might say wrong so I- am not going fo say
anything.
CROSS EXAMINATION.-

By Mr. Watkins:

Q. Mr. Miles, was this at night when you'. all weht to rnak~
.
A. Around 10 :00 o'clock on Friday night.

t'he raid·!
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· Q. It was dark at that time?
A.-Yes, sir.
.
page 25 ~ Q. This whiskey labeled "Private Stock" I believe has A. B. C. stamp on it and is A.. B. C.
whiskey.
A. Yes, sir.
The witness stands aside.
page 26
·

~

PETE lOHNSON,
.
having been first duly sworn, testifies as follows:
DIRECT EXA.MINATION.

By Mr. Thompson:
Q. Your name is Pete Johnson Y
· A. Yes, sir.
Q. All right, tell the court and jury just what you know
about this charge against these boys selling liquor.
A. Well, all I know is that I went in and I bought some
liquor for Mr. Miles that night I went out there. I went in and
asked for a fifth of liquor and Mayberry sold me a fifth for
$7~00 and I started out to the car and Mr. Miles got it and
went back in there· with it and I stayed out at the car.
·
Q. Did Mr. Miles give you any money?
·
A. Yes, sir, he give me $10.00.
Q. A ten dollar bill!
A-. No., sir. He gave me five dollars and ten dollars; gave
me fifteen dollars and I gave him the ten dollars for the
liquor.
Q. Who did you give the ten dollars to?
A. To ·Mayberry.
.
Q. Did .you talk to Aubrey Dodso.n in connection with that
matterY
. A. No, sir.
Q. Did you get any change back?
A. No, sir, I did not. I carried the liquor out
page 27 ~ to the car and Arthur Dodson had the change when
I came back in and he didn '.t give it to me. Mr.
Miles got the change.
Q. How did you happen to go out there to purchase this
liquor for Mr. Miles!
A. Well, Mr. Barnes asked me did fpey sell liquor and I
told him "yes".
1
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Pete Johnson.
By Mr. Watkins: I object to his conversation with Mr.
Barnes.
By Mr. Thompson:
Q. Just answer the. question. How did you happen to go
to buy the liquor f How did you know you could _buy li:quor
there?
·
A. Well, I went out there with a soldier I knew when he
·
was on furlough and we bought it.
By Mr. Watkins: I object to that..
By the Court: Don't tell-what you did before;
By Mr. Thompson: May I be heard ·on that? This is a
charge of operating a nuisance here as well as one charge
of selling·· whiskey and for that reason I think we can show
other times he sold whiskey. I think on that particular chl!,rge
this evidence is relevant and pertinent.
By the Court: What have you gentlemen got to say about
that?
page 28} .- By Mr. Watkins: The same -rule applies. He is
~barged _on a ce~tain day of operating a nuisance
By tµe Court : Of violating Section 55 of the A. B-. C. Act
By Mr. Thompson: That is the nuisance section w'1ich
says where liquor is sold it is per se a nuisance and_ is con•
trary to the A. B. C. act and that is why I introduce it.
By Mr. Watkins: The warrant charges the nuisance- was
committed on this particular date, the 6th day of April, and
he now comes and-says he is going to charge me with something I know nothing about. I am not prepared to clefend
. ·
every charge he can bring over a period of a year.
By the Court: The _charge is he did on that day operate a
public nuisance. Well, of course, h~ operated--He don't say
over what period it existed. You have to have some peri.od.
He says on that day and that is all.
·.
By Mr. Watkins: If y~ur Honor goes to the statute as to
· what constitutes a nuisancepage 29 } By the Court: · All right, gentlemen. of the jury,
~f the weefo back in your room. We will be here the bala1;1ce
By Mr. Watkins: ·we except to all of ,this that ~as gone on
in the presence of the jury.
Note: (The Court liaving heard further argument of counsel, out of the p~esence of the jury, ruled as follows) :
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Pete Johnson.
By the Con.rt : Mr. Thompson, if you can find some anthority I will let you recall the witness and proye other ~ales.
Note: (The jury returns into tbe courtroom and the examina~on of the witness Pete Jo1mson .is resumed).

By Mr. Thompson :- ·
Q. Mr..Johnson~ {lid Norman Mayberry, when you nsked
for the fifth of whiskey, ~ell you that immedillt~ly or did he
tell y«>u to wait until Arthur Dodson came back Y
A. He told me to wait until Arthur Dodson got back.Q.. Did he wait until Art4µr came back 1
A .. No; sir.- He said; "Maybe I could fix you up right
now." He went ba~k in the. kitchen and reached np ori the
side of the ~helf and got a fifth and lta~ded it to me.;_ I gave
him ten dollars and tarried it out to the car and Mr. Miles
and them came back in and Arthur Dodson had the change.
page 30 ~ By the Court:
.
.
Q. _How much did you pay for the whiskeyY ·
A. Seven dollars.
.
Q. And yo~ didn.'t get any change backf
. A. No, sir, he said he would give me the change when I came
back.
,
.
.
Q. ~hen w4~n you came _back who had the change!
A .. Arthur Dodson had the change~
GROSS

EX.AMINATiON.

By Mr.

Watkins:
.
.
, Q.. As I unde,rstand you,. when yqu went in thei.:e and asked
Mayberry for the whiskey Arthur Dodson wasn't present Y
4-. No,. .sir. .
..
.
Q.. .And so far as you know Arthu;r Dod~on had nothing to
do ,wiµ,i the sale ~f that whiskey at all, qid heY
.A. No, sir, not to my, ImoFing he di~_'t.
Q! :i;:,id you say the Sheriff. gave you fifteen dollats f

t: !C:~ ~~

ten and a five f
A. Ten dollars and five dollars., . .
.
Q. What did you do with the ot~er five dollars Y
.
A. Gave it back to Mr. Miles, not at the present time though.
Q. Re said he g~ve you just te~ .dollars and marked it.-.
A. He gave me ten dollars and then gave me five dollars.
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mai;ketl bbth and r didn't give lillh the flve dbliats Hack
at the present time.
.
.
page 31 ~ Q. You didn't give him the five dollars oack!
.A. No, sir.
Q. :You have still got it, you mean f
A. Yes, sir.
Q. What was .the five dolla;rs fod
A. He said ifit cost hiore tharl ten dollars to pay it.
.
Q. Was that your pay for going in tliere and itiakiiig that
Mayberry boy-violate the lawY Was that your pay!
· A. No, sir, not my pay.
Q. That is what you got o:ut of it.. You got that.for your
pay for doing it, didn't ybtt, Isii 't that your part
· ·
A. Yes, I reckoh $0.
Q. Of course, y,ou ~now it is. Di{! he tell you how muchth,ey were going to give you tb go thero and buy this whiskey!
A. No, sir.
,
Q~ Just let yt>tt keep the nve dollars. N_owi w1ieh you . tuol<
this whiskey out to the car did you go bablt in the pla~~ !
4. Yes, sir, I did.
.
_ . .
Q~ Now, when you 'Yent in tlie1·e yon didii 't get atty chaitge
from Arthur; did you f
A. No, sir, I did not.
Q. Weren't the officei·s in ther~ at that ·Hm~t
p~ge 32 ~ A. Yes,. sir, I went back in there with the officers.
Q. And when you went in there you say you saw Arthur
giving Mayberry the change Y
.A; I didri 'l say that.
.
Q. What did you say hbout that Y
A. I said Arthur Dodson had t~1e change.
Q. He had th~ cliarige. What did he dd with itt
A. Give it to Mr. Miles~ Mr. Milas tobk it.
Q. He gave it to Mr. Milest
A. Mr. Miles took it.
Q. Took what 7
.
·
,
A. Ask~d hirli where that thte~ dollars was and took it.
Q. Where was the other money Y
A. Iµ the cash register.
.
_
.
Q. Will you tell the jury whether tJt nbt you hfi~ ijijen,
convicted of stealing somethihg iii ibis court or tttiy 6l1i@f
c6urt7
A. I have not. They have a warrant out for me for st@alihg
four packs of cigarettes that night.

He
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Q. And you have never been convicted in this court of stealing!
A. No, sir.
I

By Mr. Thompson:
:
·Q. Who got out the warrant against you Y
A. Arthur Dodson.
.
.
Q. Did you steal any cigarettes from him f
A;. Ne, sir;. I did not.
. . . ..

,,

I

. '
11

Witness stands aside.
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w. JONES,

having been first duly. sworn, testifies as follows:
. DIRECT EXAMINATION.

By Mr. Thompson:
Q. Mr. Jones,. I believe you are Commissioner of Revenue
of Campbell County.
1 A. Yes·, sir.
. Q. I will .ask you who was operating the Old English Tavern on April 6th, 1945,-that is, the business establishment,
i~ whose name was it being operated! ~. . ,
A. In !~e name of A. S. Dodson, Jr.
CROSS EXAMINATION .
.,

.

By' Mr. Watkins:
Q. Mr. Jones, the book that yori have got there simply

shows to whom the license was issued?
.
; A. Yes, sir.
·.
Q. Of course you don't know whether the business was being operated under the license or noU
A. No, I don't know about th~t. · ·
By. the Court:
.
Q. Does the law require them to take out a license fo op-·
eratef
·
A. Yes, sir.
Q. What did they have license to operate? What did the.
Iicens~ entitle them to operateY
A. License. was for merchant, tobacco and lodging house
license.

1·
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~

By Mr. Thompson:
· Q. Under that lodging house license is a restaurant also operated Y
.

By Mr. Watkins: I object to that. He is leading the wit~
ness. ·
·
·. By the Court: Objection sustained~ I think that is a mat- ter for the court to determine and not the witness. I think
we had· better· go to the· statute in ascertaining that. .
By the Witness:·, You want me to teU ·what the statute provides?
By the Court:
.
. .
Q. Have you got the statute with you 7
A. No, sir. . ·
.
Q. What kind of license did you issue?
A. -Merehant 's license, lodging house license, and tobacco
license.
.
.: .·• ..
·. Q. That is what you issued and that is all you know about

it.

A. I know what constitutes a lodging house license and I
know what ~hey can· do under a 'lodging house license.
.
By Mr. Watkins: I object to that. That is his own_ con~
clusion of law:
:.
, ·: ··
By the Court: I sustain the objection. Let the
page 35 ~ statute speak for itself.
: ··
:
By Mr. Thompson: I would like to i~troduce the
statute.
·
.
·
'
.
. By Mr. Watkins:. I object to that. The 'statute:fa·never
permissible ~o g? in. Y~mr Honor can tell thejurf the law·
but he can't mtro'duce a statute any more than I can introduce
a case in court.
By the Court: It depends ·on what kind of a.statute. · If it
is a private statute or municipal ordinance it can be proven
but if it is a state law it doesn't have to ·be proven, ·neither
alleged nor proven. I suppose it's a stat~ law. Is i~ a state
law, Mr. Thompsont
· By Mr. Thompson: Yes, sir.
By the Court: The court takes judicial notice if it .fa a
state law and will .explain it to the jury but the court will say
~hat they can do under it and not the witness.
; : ··
Tlie witness stands aside.

32 .
page 36 }

Supreme Court of Appeals uf Virginia
NORMAN MAYBERRY, .
having been first duly sworn, testi:nes as follows:
DIRECT EXAMINATION.

By_ Mr._ Thompson :
Q. Mr. Mayberry, were you working for Aubrey Dodson
on the night of April 6th; 1945 f

A.. Yes, sir, I was there that night. ·
:Sy Mr~ Watkins: I object to the leading question.
By .the Court: Don't ask leadi.ng questions.
Q. Whom were you working forT
_
A. For Mr. Aubrey Dodson-··well, for the two that worked
there. Both of them paid me-anyway when l got paid off
who was there was the one that paid me-.

By Mr. Thompson:
Q. WhQ operated that business out theref
A. Well, it went by Mr. Aubrey Dodson's name. That is
what they tell me: Really I didn't lmow which one.
By Mr. Watkins: I move to strike out his answer, your
Honor.
.
By the Witness: I didn't know which one's nanie it was in
but that is what they told me~
·

By Mr~ Thompson :.
. Q. You didn't know whose name the business was in. Wlio
did you work forY
.
A. I worked fer them; still it went by A. s~ Dad:.
page 37 ~ son. . _
.
.
_
Q. The place was operated under A. S; DodsoP'~
natfieY .
.
Ai Yes; ei:r:
.
- Q. But either one of them paid roil Y
A. That is right
Q. And you were employed there the night there was a raid
made by the officers?
A. Yes, sit~
_ Q. Please state wliet:,i~~ or not you ltnow 6f any liquor be~
ing sold there that nightf
A. Yes, sir.
Q. Just tell the jury and court what rou know about it
A. Well, I had been there just that day. I came in tll~
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store that day· and Aubrey Dodson and· Arthur Dodson was
there and their brother, the youngest one of the threet the
three brothers were there; so Aubrey told me to help Arthur
around there; that he had to go to the hospital or somewhere
that night, his mother was in the hospital, and to help him
awhile.
By the Court:
Q. Aubrey told you what 7 .
A. Told me to help his brother Arthur.
Q. Aubrey wasn't. there then?
.
A. He was there when 1 first come, you see. He just told
me to help Arthur until he come b~ck, he had to go to t11i
hospital or somewhere-anyway he left there.
By 1\fr. Thompson:
Q. Go ahead.
·
page 38 ~ A. That left nobody but me and Arthri.r Dodson,
this one over here, so Pete Johnson come in the
store and I couldn't say for pc;>sitive whether Arthur was irl
there when Pete come in or not, I really couldn't tell you ex:.
actly, becaui;;e- I don't know, but anyway~! don't know positive whether he was in there, he may have been there or not
-I mean Arthur Dodson.. Pete askbd me about some whis-:key, did I have any, and I told hitn 1 didn't have any but it
was some whiskey there and sb Arthur Dodson was ont at the
time, out about the .cabins-anyhow, he was out of the build:,
ing right at the present time. So in minute or two after
that Pete give me ten dollars and says, "I want some whi~key". I said, "I haven't got any but some is here.. I will
wait until Arthur comes back~'. And as soon as Arthur cbfn~
back from the cabins I asked him, told him Pete Johrison
wanted a fifth of whiskey and·he g·ave me information to give
it to him, and so I told him to get me some change .and h~
w~nt after the change, and Pete took the whiskey back in thf\
kitchen, the little back room. I give him the whiskey off tlie
shelf there. Arthur went to get the change and brought it
back to me and so me or him one put it in the cash regii;ter.
Both of us were standing thera but I had the ten dollars iind
put it in there and took out three dollars change to giv~ Johnson back. Johnson was back here and I was f atdng
page 39 ~ the front of the store then, not in the kitc!Jen. The
cash register was inside. of the main storet yo,u
see. When I turned around to see where J ohnsrin wa$ fo
give him his change back Pete had gone outside. I thought

a
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he had stepped out maybe to take a drink of the whiskey, so
I was standing inside in the kitchen right beside the doo1·,
me and Arthur both of us. About that time Mr. Miles and
them come in and arrested me and Arthur Dodson.
Q. Where was the three dollars change at that time?
A. Well, it wasn't any one dollar bills at all in the cash
register and I told him to give me some change, I didn't have
any change but nickels and dimes and don't want to give him
the change. He went in the store and got it, maybe upstairs,
or might have took it out of his pocket. I was back in the
little kitchen .
. Q. Who had that three dollars at the time the officers came
·in!
A. I did. They took it from me.
Q. Took the money from you?
A. Yes, sir. I think Mr. Newman took it.
Q. Now, who did that whiskey that you sold belong to?
A. Well, it belonged to one or the other of them, which one
it was I couldn't tell you exactly, but them three fifths were
in the kitchen and I knew where that was in there. It was
where you could see it, but the balance of it I didn't lmow
anything· about it at all.
.
Q. There were three fifths of whiskey in that
page 40 ~ kitchen and the money from that whiskey you sold
·
was put in the cash register Y
A. Yes; sir, I put it in there myself. It was a ten dollar
bill.
.
- Q. And Arthur Dodson gave you three dollars change 1
A. He got some change. He broug·ht not only the three
dollars but some more-wasn't any in the cash reg·ister. I
told him to get me some change..
. Q. The point is Arthur gave you three dollars to give back
to Pete?
A. Really I ·don't know whether he handed it to me oF put
it in the cash register and I got it out. I wasn't thinking
about that and it has been done so long.

I

By the Court:
· Q. You say Arthur gave you the chang·e?
.A. He went and got the chang(:\. Aubrey Dodson wasn't
there.

By· Mr. Thompson:
Q. I believe you have pled guilty to the sale that you made.
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A. Yes, sir. That is all I know about that.
CROSS EXAMINATION.
.By Mr. W~tkins:
.
\),. Mr. Mayberry, how ~ong had yon been working ~t tha\
placef
A. Last year I worked some at that place. You mean that
night Y I had been there about an hour and a half.
page 41 ~ Q. Do you know how long Aubrey Dodson has
·
·
been out of the service¥
A. Well, he went in the service sometime last fall and then
eame out sick for awhile and stHI hadn't had 'his discharge
and· went back this year and got" his discharge.
Q. He came out since Christmas, January or February?
A. He g-ot his discharge then but he was out awhile before
he got his discharge.
·
Q. But he was still subject to go back!
A. He was at the store· at Christmas.
~
Q. Who was running the place when he was in the service 7
A. Me and Arthur Dodson and the other younger one. J
didn't stay there all the time, just there week-ends.
Q. You just helped out!
·A.. J tist on week-ends.
Q. Picked you up to help out!
A.. That is right.
Q. You were not an employee on that particular night Mr.
A.ubrey Dodson saic;l he had to go away and wanted you to
stay there and help his brother. What had yon been doing
that day?
A. Been uptown all that day.
Q. Where do yon workT
A. On a farm over here about four miles west of Rustburg,
about two miles and a half northw.est of English
page 42 ~ Tavern.
.
Q. Now, you testified about this affair when it
was tried in the Trial Justice's Court, didn't you Y
A. Yes, sir.
·
Q. And at that time I believe you testified that this mau
Pete Johnson came in and paid some money on his bill and
picked up the whiskey and went out of the door.
A. It was a bill, but it was a bill on the liquor.
Q. SirY
A. It was a .bill but a bill on the liquor that he got.
Q. Did he :tiave a bill on that ledger?
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A. Really I. couldn't tell you because I didn't keep the
books. I didn't attend to the books at all. I haven't got any
education, never was ov-er the third grade in school in my life.
Nobody bought anything there on credit from me.
Q. Did you mark this '' Paid $7.00' '!
.l:,,..

~o, sir.

·

Q. That is not your writingf
A. No, sir. I never messed with the book. If a man came

by and wasn't nobody there but me and wanted credit he
didn't get it.
·
,
Q~ You did tell be:fore that you didn't sell. the liquor, that
he stole it.
A. I diaremember. It has been done a right good while
ago.
. ..
Q. You know what yott testified to under oath in
page 43 ~ thi$ court.
·
A. I think it was something of that kind-said
something about took it on a bill.
Q. Don '~t you know you are under indictment for peijury
and having lied about that in court at that time V
A. Yes, sir.
By the Court: Mr. Watkins, that is not· a proper question.
Just the fact a man is charged is not a proper question.
By Mr Watkins:
Q. You are testifying under oath nowY
A. I am testifying to exactly. the truth.
Q~ And you did testify at a different time to something that
is absolutely different?
A. At first I did.
Q. Yon were under oath then, weren't you f
A. I think so.
·Q. Now, the.Commonwealth Attorney came to see you, after
you testified before, over at your home somewhere in the
country, ditin 't he f
A. No, sir.
.
Q. Where did he see you Y
A. In his offic~.
Q. Did he send word for you to come to see him f
A. No, sir..
Q. Why did. you cbme to see him and change your story T
A. Mr. Capps told me to come ·down to see him.
· page 44· t Q. Who is Mr. Capps!
·
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A.
Q.
~Q.
A.
Q.

A. B. C. Itlspector_.
Did he come to your hons~ 1
No, sir, pe s~e~. me in Lynchburg. .
He tuld you to cohie to see Mr. Thompson Y
I seen Mr. Miles and he told me the same tJ_iing.
.
Did Mr. Thompson tell you it would be easier on you T
A. No, sir. I knew I had done wrong and I wa~ co~ing
back and tell him the straig·ht-:out thing aµJ7Way. . . .
.
Q. But you didn't do anything tiiitil after charges '*erl~
placed against you¥ ·
A. No, but I w.a~. gpiµgJo J~ll hirµ. l coµJ~ have ~old him
right then. I never aid get to sbe him before the thing was
tried.
Q. wasn't anything to keep you from telling th~ ·truth, was
itt
.
.
A. What is that?
· Q. it doesn't. matter: Yo~ shy. tµa~ Arthur DodScin was
hot in there when you sold this whiskey T
.
·A. No,_ sir, I di_dn 't say, .he wasn't tlier~. H~ co~~ therJ
and I asked him about it before I ~ver give it to Johhson.
.
Q. Didµ 't you say lie was out when the m~tt cam¢ i~ Y . .
A. I don ~t know whether he wns outside or ili$ide~ I don't
remember. H~ could have be~ii in the store or could have
been outsige.
·
page 45 ~

RE:.DIRECT EXAMINATION.

By Mr. Thonipson:
. ..
Q. J u~derstood yo1=1 to say he had gqne to get th~ ~hattge

at that time.
·
,, A. H~ °\\Tent t.o get t~~ cp.aii~EH1~!~r l tolq_ ~!ni 't~~t J~ltp.Ron
wa:pted the whiskey and I giye li1rti tlie liquor but l .d1dfi 't
have the change to give J"ohhstin b~ck tliere and ~e _had tg
get me some change before I could give J 9hns·on. his ~:J1ange~
-Q. Mr! WE:ttkins l;ias asked. you aijput ybttr tet,tjn\9ny, at
th~ preliminary hearing in wh}cli y'oti testiijed that thls fellow Pete Johnson stole this whiskey: Will you tell. the court
and jury why you made tliat sfatemerit iit the preliihinary
hearing Y
.
-. , • .
A. Well, A-µbrey DodsoA _t_old me th.at 1:Je wits gt>ittg, __t8
straightel). it hp ~hd ~omprtjmis~_ it-saitl, "! ~ill p~y .ybu
out of it. a~d. U w-ott 't c~s~ you anyt:µhig_' ';_ so I. thoug-ltt t}tat ·
all the titne 'right ttp tn the atty. l aidrt 't knbw any better:.. l
knew he had more money than I did, I didn't have aiiy; iin-l
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he claimed he knew the law and everything, and he had a good
education, five years in college of a lawyer, so I thought he
knew what he was doing. Q. In other words, it was at Aub:r:ey Dodson's request that
you told tba t in court Y
A. Yes, sir.
1

By the Court:
Q. Which one told you that?
A. Aubrey, that one there.
page 46

r

RE-CROSS EXAMINATION.

By Mr. Watkins:
Q. How old are you?
A. 39. I will be 39 the 9th of November.
Q. You don't know any better than to do exactly what
somebody tells you. If they tell you to come here and swear
to a lie you will do it?
A. If you are a lawyer and tell me to do so and so do I
know any better?
Q. Don't 'Y,OU know that regardless of whether a lawyer or
Judge or anybody else tell you to say something that is not
so don't you know that is wrong?
A. Well, really I don't. If I done done something and I
done got you employed to help me or something of the kind
who am I depending on, you or who? ·
Q. Mr. Mayberry, ·do you know what the truth is Y
, A. Yes, sir.
Q. You know the difference between the truth and a lie?
( A. You ever seen many cases tried wasn ~t a lie told in Y
Q. You do know the difference. I see you are plenty smart
now. You know the difference between the truth and a false..;
hood, don't you?
A. Yes, sir, certainly.
Q. Which are you telling now, the truth or a falsehood 1
. A. I am telling the truth about it, nothing else
page 47 ~ but God's truth about it.
1

By the Court:
Q. And you told a lie about it th~ first time?
.
A. Yes, sir, but I was telling it by listening at what some, body else said. I didn't know any better and didn't have any
hetter sense.
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Q. Did Arthur Dodson tell you to sell it to Pete 7
A. He said, "It's all right, let him have it".
Q. Did he know you were going to sell it to Pete J ohnsonl

A. Why certainly.
The witness stands aside. ·
By the Court: That is one time· the truth was told in court.
By Mr. Watkins: I want to except to the remark made by
the court and ask for a mistrial in this case. .
.·
By the Court: Let me have the jury list here. Gentlemen
of the jury, Mr. Watkins, counsel for the accused, has . made,
exception to a statement made by the Court in the presence
of the jury. Mr. Burton, did you hear what the court said:
· By Mr. Burton: I was listening to that boy over
page 48 }- there.
'
·
·
By the Court: So you didn't hear what the court
said about iU Say "yes" or ''no".
By Mr. Burton: No.
By the Court: Mr. Bailey, did you hear what the court
saidY
·
·
By Mr. Bailey: No, I was thinking about what the witness
said.
By the Court: Mr. Armistead, did yon hear what the court
said?
By Mr. Armistead: No, sir.
By the Court: Mr. Dowdy, did you hear what the court
said?
By Mr. Dowdy: No, sir.
By the Court: Mr. Tweedy, did you hear what the court
saidT
By Mr. Tweedy: No, sir.
By the Court: So regardless of the objection yon can try
this case according to law and the evidence and give the accused a fair trial. Your motion is overruled, Mr. W ~tkins.
By Mr. Watkins: The defendant excepts.

40
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E. A. NEWMAN,
. having been first duly sworn; testifies

.

as follows :

DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Newman, I want you to tell t~e jury and the court
what you know about this :raid that took place over here at
the. Old_ English ~avern on the. ~th of April. You are an A.
B: .C. ;~IJforcement officer, I believe¥
A. Yes, sir.
.
Q. Go ahe.ll.d and tell the .court and jury. the whole stor.y.
_.Aj W~JI, we wa.s . to maet at Sheriff Miles' house at 9 :00
o'clock and .we left there about 9 :00 o'clock and that is about
~s I cEtn get to any .time. I didn't lo'dk at any tim~
finer tJiat.. _W ~ w~ht immediately across to th~ English Taver-n, the Sheriff, Mr. Withers, Mr. Williams, M:r. Q~pps; an
A! _JJ. C!' In~pe.ct9.t, nnd mys~lf, and Sheriff ~rid Mr. Capps
and I got out at the filling station, a~d tJ}ere was a £armer
there they had made arrangements with,· Pete soriiebddy, ~nd
}w w.e:qt 0~ at9und ih his car l~ter and. went in the hohse; but
he took his time. While we was watching the place there
Mr. D.oq~on;. tb.e. one who hash 't got his coat ~ni; ..Arthhr Dodson, I believe is his name, he came out of the filling station
a~d :we!lt "ijp .to the tourist cabins with. a fifth bottle,. the size
of one of them, in a paper sack, and it wss wrapped up. and
he_ had it by this part, the. neck:. - He was walftlng
page 50 ~ ~lQng .~Pd the place :was lighted up. pretty ghod.
He went on in this cabin-three cabins. He went
in the second one. ·There was a light•. He opened the ;d6or
~~cl w~~t fo find shut_ the door 'liehind him.and was a light in
there. He came out and he did not have this bottle, or whntever it was the shape of a bottle, and he went oh ihto this
:tirf3t_Qabln up }tere and went in and;.struck a liglit, stayed a
s~co:Ad Qr _yw-9, &nd went on back to,the st~tioh~ When he got
to !:f;_h.e. ~tnt1qii yQtI .could see. through a window~
.
Q. (interposing) May I interrupt you just tliere ahd_ ask
you to examine Commonwealth's Exhibit No. 1 and point out
to the jury where you were at that time. Stand up so the
jury can see it.
·
A. There is a road that goes right along up here into 29
highway and we was on a bank looking at this window right ·
there. The transaction happened on the inside of this window and this Pete was handed a bottle by somebody inside
of this window, and that is a top of a door. He came out of
this door with this bottle and crone straight and give it to

a~ !l~~r .
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the Sheriff. The Sheriff and Mr. Capps went around to the
front of the building and I went to this door. ·when I got.
to this door Arthur Dodson and Mayberry were st~nding
there and Arthur Dodson had three one dollar bills in his
h~nd and he said to Mayberry, "The price of it was $7.00"
wasn't iU" and he said, ''Yes".. He said, "You g·ave µie a.
ten dollar bill?'' He said, "Yes". (He said, "Yes")
page 51 ~ and when he handed him the change I opened
the door and I g'ot the money and at that time
Sheriff Miles was coming into the door to the back par~ and
I handed the money, three one dollar bills, to Sheriff Miles
at that point. Then we stayed in· there a while, got som~
whiskey, I believe picked up two fifths of whiskey, arid then
we were looking for the money an~ got the ten dollar bill out
of the cash register that was given to him with a number on
it. There was two fifths of whiskey found in the kitchen pad
of the filling station. Then we looked around a li~tle btt more
and Sheriff told Mr. Withers and Mr. Williams artd mysell to
go to the cabins. When. we got to the cabins we w~nt to t~P
second cabin and was no one in 'there. There was a little ash
tray there with a cigarette on it ~nd smoke curling -qp. from
it but everyone was gone. The ones in there was gon~. We
w~nt back to the end one and wasn't anyone in there and nq
- whiskey, just a bed and chairs. The third cabin there wa~
a woman and a man in that cabin. The woman was in the
bed and the man was behind a little curtain hangi11g on th~
window trying to hide himself be_hind that curtain.
;By Mr. Watkins: I object to that testimony as not being
relevant. ·
··
By the Court: Objection su(3tai11ed.
By Mr. Thompson:
.
Q. Just leave out th.e part about the ma~ alid
page 52 ~ woman and go ahead.
A. We came back to the filling station and
searched upstairs ovet this filling station and .~ d~m 't tnow
whether anybody had been up before but Mr. Wtlliams an(i J
were the first ones that went upstairs that I saw ·a11d th~rP
were tabl~s and a chair or two and an old bed up theret some
clothes laying around on the table and some laundry Qn th<'
table. I e~pect was fifty more or less beer crates f1:,1ll of petW
bottles and· a lot of old boxes and stuff. It looked like it hadn't
been cleaned up for months·, just place to ·walk around throu.gl1,
it, and was some wine up there and I don't know how much
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whiskey. I don't think I found but one fifth of the whiskey
of all of it and some -of them found the rest aud got it to.
gether, and that is about all I know.
. Q. Did you find any glasses up there Y
A. Yes, sir, some ·glasses up there.
.
Q. Were there any whiskey bottles from which some whiskey had been taken out of?
, A. I don't remember. They got that whiskey up there and
I was kind of looking around for more whiskey and I didn't
pay much attention to it., I know it was nine :fifths altogether
of whiskey got there.
·
By the Court:
.
Q. Found nine fifths Y
A. After got it all together I think it was nine
page 53 ~ fifths.
.
·
Q. That would be nine different bottles?
A. Yes, sir.
By Mr. Thompson:
. Q. Did you find any outside of the building f
. A. Was some in a car. Mr. Williams and I went out and a
car was setting by this door and we got it open and Mr. "\Villiams got the whiskey out of that, I believe it was two fifths
in that.
By the Court:
Q. Whose car was thaH
A. Belonged to Mr. Arthur Dodson. He said it was his
car. We didn't look up the record to see who it belonged to.

CROSS EXAMINATION.
By Mr. Watkins:
Q. Mr. Newman, you indicated to the jury on .one of those
pictures where you were standing when you saw Arthur Dodsofi come out of the house and go toward the cabins. Were
you back in the road that comes into 29 there?
A. No, sir.
Q. Where were you T
A. I was up on the bank, just over the bank. The bank
was about, just guessing· at it, around ten feet, in a slant from
the ·bed of this road.
Q. You were standing on the side f
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A. I was on the bank, laying down against the bank hidi~g
myself behind the weeds.
Q. {Tust your head sticking oyer 7
page 54 ~ .A.. Yes, sir.
Q. How far is that bank from the door of -that
placef .
A. I don't know. I imagine it is seven, eight or ten steps,
maybe more.
Q. The photographer testified he took a picture from there
and it was 100 feet. vVould you be in position to say that is
incorrect?
A. I wouldn't know.
Q. What time of night was it f
A .. It was 9 :00 o'clock when we left here and went straight
there.
Q. Was it dark?
A. Dark that night but everything was lit up around tho
place.
,
Q. What door did he come out of?
.A.. ,That back door there.
Q. You mean the door referred to as the kitchen door on
Commonwealth's Exhibit No.11
A. Yes, sir, this door right here.
Q. The -door at the extreme left-hand side of the picturef
A. Yes, sir, that is the door.
Q. Will you indicate to the jury whether or not there were
any lights at the back of that building or side of it?
·
A. Wasn't much lig·ht back here at all but there was a light
inside of the house. It was well lit up.
page 55 ~ Q. Inside of the house?
A. Yes, sir.
Q. So the only light that was there was the light that shown
through the panels of the door, is that right?
A. No, sir. Some light shown all the way across here but
none right at that door. As well as I can recollect there is a
light pole out here up on this bank that had a light on it.
Q. Is there or is there not a light there?
A. I know you could see Mr. Dodson going all the way
across here and could plainly see everything. Right down
in the hole where this door is it was a little bit dark.
· Q. Which way did he go when he came out of that door7
Which way are the cabins from there 7
A. Up over the bank to the left.
Q. You mean he disappeared kind of behind the under•
growth?
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A~ No, sir. There is some broomsage two or three feet
hig·h.
Q. Is this a correct picture of the thi:p.g as'·it looked at that
time?
·
4 . .That looks like it, the house part of it:
Q. Would you mind coming here and pointing out to the
jury which way he went when he came out of the kitchen door
to go toward those cabins'?
A. He came ri~ht over th~s hill an~ tho. ca~ins nre over
·
here where t!1ey chdn't get m this picture, (lUt of
page 56 ~ this door, over this bank, and walked out to the
cabins.
Q. As a matter of fact, doesn ~t a road come in here,
..A.. No, sir.
.
Q. You· are looking at the north end of this building.
Weren't you in the road back here!
A. No, sir. I am in the road that comes ttlong this way,
and I could see the cab~s back up there.
Q. Now, the premises shown on this picture ar,1 as they
were at that time!
A. So much as is shown, yes, sir.
Q. And it doesn't show any light back there anywhere back
of there?
A. No, sir, I don't see any lights.
Q.· And you were a hundred feet away f
A. I don't know how far but I was in the edge of the road
looking over there.
.
Q. I understood you to say when he came out he had a
package in a paper bag which you described as a bottle
wrapped up in paper or in a pa.per bag.
A. He had it by the small part of the neck.
Q. Could you swear that was a bottle at that distance Y
A. It looked like a· bottle.
Q. It may not have been a bottle!
A. It may not have been.
·
·
Q. That was simply your conclusion. as to what he had in
his hands!
page 57 ~ A. Yes, sir.
Q. And so far as your testimony to the jury that
he had a bottle in his hand that is something of which you are
not eertain f
·
·.
·
A. It was in the shape of a bottle.
Q. It was in a pa per bag T
A~ It was wrapped up in paper.
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·Q. You watched him go in the second cabin. Was there ~
light in that cabin Y
·
A. Yes, sir.
.
Q. Then when he came back from the cabins I understand
you to say you went on to thi!$ back door. Did you go in
then?
A. Yes, sir, pretty soon.
.
Q. Was any alarm sounded around there, any great commotion!
.A. I didn't hear any.
.
Q. You went down to that cabin pretty soon, didn't you 7
A. Yes, in five or ten minutes,
i
Q. And the couple in the cabin hadn't been dist.urbedT
A. No, sir.
·Q. I believe you all ultimately searched all of the cabins,
did you not?
A. Yes, sir.
.
Q. Did you find one single .drop of whiskey in any of those
cabins!
·
A. No, sir.
page 58 ~ Q. Now, _the upstairs of this Oltl English Tavern
is cut up into several rooms, is it no1 Y
A . .Yes, sir, several rooms through there.
Q. HowmanyY
A. I don't know but I believe it is three. They are all sort
of all together up there, open.
Q. .Aren't there partitions between each room and doora
leading from· one room to the other?
.
.
A. I wotildn 't say it was or wMn 't, Might have been just
kind of open places or doors.
Q. Did you see a bed up there, one or mo1·e beds 7
A. Yes, sir, one old bed.
Q. And did you see a dresser up there?
A. Yes, si~, a dress.er.
Q. And some chaira V
,
A. Yes, sir, and most any kind of junk you want to find
was up there.
_ Q. The junk you refer to, was-n. 't that in one roo~ over
there shut off by itself at the south end of the building?
A. Seemed like to me.. both of those rooms were kind qf
junk rooms after you. left the first one.
. -. _.
Q. I am talking abou.t what you ijaw, not what seeuisJI . 1)Q
you recollect whether or not this storage room was th~ .rp_Qm
to the south and the other one was used for a bed room with
a man's clothing setting around on chairs!
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page 59

~

A. I think it was, but in the middle room was
where all these old beer cases were.
Q. Are you sure about that or was that in the storage .
room Y
A. I am thinking it was in. the second room.
The witness stands aside ..
Note: (At this point a recess of one hour was taken for the
purpose of obtaining lunch.)
page 60

~

R. P. CAPPS,
.having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

Mr. Thompson:
· Q·. Mr. Capps, I believe you represent the A. B. C. Board
in this territory.
A. Yes, sir.
.
1
Q. Did you accompany l\fr. Miles and the other officers on
a raid o~er arOld ·English Tavern on April 6, 1945?
A. Yes, sir.
·
Q. Tell the court and jury what you observed.
: A.· When we arrived Sheriff Miles and Officer Newman and
myself laid on the side of a bank beside the Old English
Tavern and watched over the bank until this man made a
purchase of some whiskey. In a few minutes·he came out and
we, of course, had started to the service station about the
time he came out of the door with the whiskey in his .hand~
because we were afraid they had been tipped off and we
were in a hurry because these two Roberts boys bad seen us.
This boy, J o;hnson, had the whiskey in his hand and we., of
course, took him and went in the front door. I took the position on the steps and Sheriff Miles went in the kitchen where
I think Arthur Dodson and Mayberry were. During the
search we found whiskey, nine bottles, I think it
page 61 ~. was, and some wine, and also found a revolver under the cash register and money that all of us had
witnessed Sheriff Miles give this J.ohnson boy. In othe~
w:ords, we all took the serial number off the ten dollar bill.
I· was standing beside Sheriff Miles when he opened. the cash
register and found that ten dollar bill in there. It was a
girl-·
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Q. (interposing) One minute. That ten dollar bill was
taken out of the cash register. Was that the same one that
was given Pete Johnson and identified by the serial number T
~Y~,~~

•

Q. Do you _know muc4 liquor was found, if any, · downstairs in the place of business there Y
A. It has been so long but if I remember correctly -it was
three bottles, three or maybe four· bottles on a shelf at the
end of the kitchen or behind a glass door. Anyway, it- was
_about the height of your head. I didn't take the whiskey
down but I was in the kit_chen when the Sheriff did. Then
some was found _upstairs, and I think some more QUt in ·a
car parked beside the place.
Q. Did you go upstairs Y
.
A. Yes., sir, I was up there too. I don't recall whether I
found it or whether someone else did.
Q. In other words, you say that whiskey was found. up
there?
page 62 ~ A. Yes, sir.
Q. "\\Tere you outside when that was fom;id out
in the car?
A. Yes, sir.
Q. Whose car was i.tY
A. Later I found out it was Dodsqn Brothers-' car: .All of
them drive it. It was a grey Chevrolet, about a '37 model
sedan~
Note: (No_ cross examination.)
Witnes~ stands aside.
HOWARD ROBERTS,
· having been first duly sworn, testifies as f ollow:s:
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Your name is Howard Robe1·t&?
A. Yes, sir.
Q. Were you over at Old English Tavern on the night of
April 6th when the officers made a raid there 7
A. Yes, sir.
Q. Did you see any whiskey sold there 7
A. Yes, sir.
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Q. Will you tell the court and jury under what circumstances it was eold and who sold it, and so forth! In other
words, tell the whole story about it.
A. Well, I was in the store part and went back in the
.kit~hen...-.
·

page 63 } By the Court: (interposing)'
·
·
Q, Was that on April 6th f
. A. Yes, sir, the same night, and this Johnson boy and Mayberry were standing in the kitchen and the Mayberry boy
had a fifth of whiskey in hie hands. He told the Johnson boy
to take it a,nd the Jolmson boy said he was going to puf it in·
the car; Mayberry told him, "You go put it in· the car." So
Johnson went on to the car with it. I went back in the dance
hall and wh<rn I went in the dance hall pretty quick here came
the law in there.
Q. Did you see any money pass between Mayberry·· and
Johnson!
A. Yes, sir.
Q. How mµch f
A. Ten dollars.
Q. What did Mayberry do with the ten dollarA7
A. Mayberry took the ·ten dollars and put it in the cash
·
register.
Q. Did you see how much change was taken ant T
A. ·He took three dollars out of the cash register.
Q. Where was Arthur Dodson at that time!
A. He was upstairs making change.
Q. Did the Mayberry boy make the change before Arthm"
Dodson came down Y Did he take the tnoney tQ give
. pag~ 64 r to Pete Johnson before Arthur Dodson came downy
A. Yes0 sir.
Q. In other words, Mayberry p1;1.t the money ,in the -cash
register and took the three dollars out Y
A. Yes, sir.
Q. Did he give the three dollars to anybody?
A. :Mayberry had the three dollars wh~n the offioers came
in.
Q. Where was Arthur Dodson when the officers came in y
A. He was baGk in the kitchen, he and )fayberry.
Q. He and Mayberry were in the kitchen at the time the
officers came in T ·
A. Yes, sir.
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Howard Roberts:
Q. Did you hear Mayberry or Dodson either orie tell Pete
Johnson what the price of liquor was Y
By Mr. Watkins: I object to him leading the witness.
By the Court : Mr. Thompson, don't lead hini.
By Mr. Thompson:
.
.
Q. You know what the price of the liquor was?
A. I know what they sold it forY
Q. Yes.
.
A. Seven dollars.
-

page 65}

•

•

I

'

•

•

•

-

~

CROSS EXAMINATION.

By Mr. Watkins:
.
Q. Aubrey wasn't there at all when the whiskey was sold f
A. No, Aubrey wasli 't there.
·
·
By the Court:
Q. You say Aubrey wasn't in there t
A. No0 sir.
By Mh. Th?mp~oi1: . .
. ..
. · _ . .
· .• . .
Q.. I;>1d y~u see ~ny other wl:rl*~y 1~ the kitchen oth~r t}la:q..
the fifth that was sold to Pete J ohnsoh t
i\.. No,
I. diq~ 't
.1nor~. .
Q. Did you see wher~ M~ybe1~ry_got that whiskey?
A. Yes, sir, I k;n_ow wh~re be got it.
Q. Wher~ did !le get it t . . ·
A. It was settmg up o.n the shelf.
.
Q. You don't know who it belonged to, do you Y
A. N0 0 sir.
.
. . ., . ,
.
.
. ,. ri
. Q. But you do know that he put the ten dollars in th'.e cash
register?
A. Yes, sir.

sir,

se~: ~ny

By Mr. Watkins:
. _. .
_
Q. Was this boy, Arthur, in there at the time he sold fhe
whiskey?
A. No., sir.·
1

., . • ,

By the Court:
_ .
.
.
.
J.
Q. Did Y?tt see Arthur give MaybeH·i, r}~~
page ~6 } ~ang~ T Did_ y01,1 see any :rponey pass befweenn
.Arthur Dodson and Mayberry?
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A.

No.,

sir.

The witness stands aside.
By Mr. Thompson: The Commonwealth rests.
page 67 } EVIDENCE FOR THE DEFENSE.
AUBREY S. DO:i)SON, JR.,
having been first duly sworn, testifies as follows:.
DIRECT EXAMINATION.
By Mr. Watkins:
Q. How old are you f

A.
Q.
A.
Q.

23.

.

Where· were you born and raised f
About three miles from here.
In Campbell County?
A. Yes, sir.
·
.
Q. State whether or not you and your brothers did own
that property up there known as the Old E11glish Tave~~n.
., A .. ~hr;e~ of us: owned it tog~thei;. It was in our narpes up
in the Clerk's office, but I handled the business. I paid them:
so much a month rent., ten dollars a month for each third, and
Bert, I had .him employed along with Norman Mayberry.
Q. You three brothers o~ed ~he propertyY
A. Yes, sir, but the business was in my name.
.
Q. The Commissioner of Revenue said tl1e licenses were
gotten in your name.
· ·
·
·
A. Yes, sir.
Q. How.long had yo:u been operating the b11;siness thereY,
A. I had had it in my name for about 13 moµth~ ..
page 68 t Q. The property Y
·
A. The business had too, but I operated it all
the time I was away in the navy.
Q. .You were away in the navy T
· A. Yes, sir.
Q. How long?
A. 18 months and 15 days.
Q. Did you hold a commission in the Navy¥
A.
navy and was up for mv
• : . I was midshipman in the
.
. comm1ss1on.
· 'Q. Don't go into that. When did you get out of the navyf
1

'
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.A. 15th of JanJlary, this year.
Q. Did you get ·an honorable discharge!
A. Yes, sir, as this pin here signifies.
Q. Medical?
A. Yes, sir, I ge~ a pension every month.
• By the Court: What has that got to do with the casef - By Mr. Watkins: It has some bearing on the r1mning of
the business.
By the Court: What kind of discharge doesn't make ap.y
difference.
page 6'9 ~ By· Mr.- Watkins: I want the jury to know the
facts of the case. ·
By the Court: It has no relevancy at all.
By Mr. Watkins:
Q. Mr. Dodson, you said you were operating the place
through- somebody else. Who was operating iU
A. B. F. Dodson, my brother, and I had Mayberry employed.
.
.
Q. Did Mayberry work there some T
A. Yes, sir., he worked there regular.
Q. Now, coming•dow,n to the time here in question. On
April 6th, where did you live? Where was your residence?
A. I lived upstairs in the- store. I had a three room apart~ent _up _there, furniture and .I also have a contract where I
put it in the hands of a real estate agent to sell exactly· one
month after I got my discharge, on February 14th.
·
Q. Put it in their hands to be sold YA. Yes, _sir, and it has been sold. ·
Q. Were you living· in that apartment on April 6th Y
A. Yes, sir.
·
Q. Tell the jury how that- was arranged.
A. Well, it is three rooms up there, and it is plastered. up
there, and it has a partition in there. It also has do9rs, h~1.s_.
beds, oil stoves, two dressers· and five chairs and
page 70 ~ one small table. .
.
Q. Those rooms ai·e opened up. there on these
wi~dow~ shown in this photograph¥ .
.
A. Yes., sir. (indicating o·n photograph) See, here is the
bath room. Here is a room here. I had this room J1ere for a
bed room and I had some stock in there, didn't have room
downstairs. I had another bed back in here and had my
laundry and clothes and everything. I stayed in here. B. F.
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Dodson stayed back here and Mayberry a]so stayed in here,
and my mother also stayed up there sometmies when she was
well.
·
Q.. Was one of those rooms up there used £or a storage
room!
A. All of those roqms up there were u~ed for living purposes, .,except I had. some groceries and things stored there,.
Q. Which. rooms did you use for storage purposes Y
A. That was in the first room .
. . Q. The officerij ~aid there were ·some empty beer crates
arid things up there~
. A .. I just had some things stored there. I also had storage
and furniture in the saine room.
'
Q. Did you sell beer at that tiroe4 April 6th Y.
A. No, sir, I haven't sold beer for a long time.
Q. And you were not selling wine there at that time?
.,A.. No, sir.
.
.
page 71 ~ Q. YQU didn't rise that part Up there for any..
thing except your residence Y
A. That is alL
.
Q. Was it used in connecti~n with your business _downstairs at all Y
T /1.. ~o, sir, not at all, beGause stairs gc, up there and that
is cpric~aled-<;an 't see a thing from downstairs.
Q: Did YOll have your clothes 1.1p there?
- A.. Yes, sir.
.
. .
"· ._ ,
, . Q. You wer.e not there, ~ believe, on the night it is alleg~d
.
. .
this whiskey was sold by Mayberry Y
A. My mother was in the hp~pital. She. had been operated
on that day and I was up at the hospitaL She had a serious
operation ~nd they thought she. was going to die and the
nurse called me up that afternoon about 4 :00 o'clock and I
went up there.
. .
. .
.
Q. Wh~m did you, leave in ~~a~ge ~f the place? .
..
, . A. I left, Mayberry there at the time I left, a·nd I uµq.er-:·~t~,il4 Arthrrr Game. up there later to ~3:ke a call to town to
see how mother was and Mayberry·wa.s therf:' at th~ time.
Q. IJ~d .~ay~erry ~b~en~ working· tl;tere that day?
A. He came m., I 1magme, about 1 :00 or 2 :00 o'clock that
afternoon, or.. ;ma~be a little l.a:ter, an.<l J left .for the hospital
,. .. . I, 1magme about 5 :00 o'clock. I got a telephone
p,ige 72 ~ call. tor ,c3ime up. .
.
.
.
.
-·
.
Q. Did you come bac~. nny time between that
time and the time tl1e officers made this raid at yo1:r place T·
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· A. No, sir. I didn't get back until late that night.
Q. Did you authorize Mayberry to sell any whiskey?
A. No, sir, I didn't know he sold it. I drank some myself
because I was discharged on account of a nervous breakdown.
I have nervous spells now. My intestines were mashed due
to a fall and I was operated on and have a scar from here to
here now (indicating). I also have these nervous spells and
that is the reason I drink some. I don't get intoxicated.
Q. Did you have whiskey in. your apartment 7
A. I had four or five :fifths upstairs.
Q. Where was that up there!
A. It was upstairs. I had some there on a dresser. One
or two bottles were open where I had been taking little drinks
along. They were setting up there, and the others up there
were in a drawer, I believe, or either setting on the floor. Thev
were conspicuously not hidden. ·
.,
Q. Was there any effort to conceal it t
A. No, sh.
Q. Did the public have access to that place at all T
A. No, sir, that is .where I live.
page 73 } Q. And you are certain wasn't over five fifths Y
The officers said three or four were up there.
A. It was four or :five. It wasn't over five, I am sure. Yori
can account for them there.
Q. w·here did you get that whiskey up there!
A. Well, George Lerner., from South Carolina, an automobile dealer, stopped by there all the time going up to Wash.:.
ington after cars. I knew him right ·well. He was going by
there and I gave him about ten dollars one time to bring me
some back, and I asked him if he was going up there and· he
said he was and I said, "Bring me back a little whiskey 0 , so
he brought it back to me.- There it is right there.
Q. Did he sell it to yon 7
A. I gave him the money to buy it with.
Q. Just an accommodationT
A. Yes, sir. . I just sent by him after it.
Q. What was his name!
A. George Lerner.
Q. Where is he from!
A. South Carolina.
Q. What business was he-in 7
A. Used to buy these second-band automobiles and drive
them back and sell tl1em, five or six at a time.
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Q. You know where be got the whiskey?
A. Washington, D. C.
page 74 r Q: Why was it necessary for you to do that?
A. I didn't have any book. I hadn't long been
discharged from the navy and I don't think you can get but
a :fifth or two a month anyhow-couldn't get any good brands
-but this here (indicating certain bottles of whiskey) I don't
l"llow where this came from. This is A. B. C. whiskey, this
stuff here. I didn't ·have any there like that at all.
Q. Did you know anything about the two A. B. C. bottles
of whiskey, the ones in the kitchen, which appear to have
been bought on April 4th, two days· before this thing~these
two bottles called "Private Stock"? Did you know anything
about them?
·. A. No, sir, I don't know anything about them.
Q. The officers testified Mayberry sold this one here called
Turrett. Do you know anything about that?
A. No, sir. I wasn't even there. I didn't know a thing in
the world about it.
Q. You didn't put any whiskey in the kitchen?
· A. No, sir. I had all of mine upstairs, every bit of it.
Q. You· know anything about the whiskey that was· out in
the cart
A. No, sir.
· Q. Did you authorize Mayberry any way, shape or form
.
to sell any whiskey?
page 75 ~ A. No, sir, never have at all. I never authorized
him at any· time to sell anything except what was
there in the store, just groceries and things of that kind. I
didn't know anything about this whiskey at all. He had access to the cash register and if I wasn't there he took all the
money out and carried it upstairs and lac.keel it up.
Q. I believe you have since succeeded in selling that place.
A. Yes, sir, it has been sold.
Q. Yo:u no longer own or operate it?
A. No, sir, I don't own it and don't operate it. · I am plan, ning on going back to school again this fall. I want to go to
Washington and Lee, and have been accepted.
· Q. You no longer operate the place and have nothing to do
<;.

~iliilY

A. No, sir.

.
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· CROSS EX4-l\1INATION.
By Mr. Thompson:
Q. Who did you say was there in charge of the business on
this particular night?
'
A. Norman Mayberry.
Q. Norman Mayberry was in charge?
A. He was left in charge at the time I left.
Q. Wasn't Arthur there at the time you left?
A. No., sir, he hadn't gotten there.
Q. Then Norman Mayberry is wrong if he says
page 76 } Arthur was there?
A. When?
Q. At the time you left.
A. No, sir, he wasn't there at the time I left.
Q. Now, I gather from what you have told here on direct
examination that Arthur didn't have any business up there
at all, did he?
·
·
A. No, sir. He had nothing to do with the business at all.
Q. What was he· doing up there all the time f
A. He wasn't up there all the time. ·
Q. Wasn't he up there about 95% of the time T
A. No, sir, he was not, not while I was there, not after I
got out of the navy. ·
Q. Hadn't he been there all day the day you went to the
hospftal, the 6th of April? · ·
A. No, sir..
Q. You turned that place over to Norman MayberryY
A. In emergencies I had to.
Q. You didn't know Arthur was even going to be up there?
A. No, sir.
Q. What time did you leave there?
A.. Four or five o'clock.
Q. And who ran the business while you were away in the
navyY
·
page 77} A. B. F. Dodson and Norman Mayberry. He is
here.
Q. As a matter of fact, don't you know that .A.rthur Dodson, your brother., applied for a beer license from the A. B. C.
Board and said that he had rented that place prior to the
time this raid was made Y
A. That is while I was away.
Q. Pid he rent the place?
A. He hadn't rented· the place from me. He owned a third
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of the building th.ere but those Iicem~Qs have never . been
changed.
. .
Q.. I understand. I want to get this straight. When he
a.pplie<l t~- t~~, -!,..; B. C. Board for a license he said that he
had rented the place and when he said that he was wrong Y
By Mr. Watkins: I object to that question, It assumes
evidence, your Honor, that is nQt here. There is no evidence
that he represented that at all.
By Mr. Thompson: We are going to prove it.
By Mr. Watkins: I object to it until he does prove it.
By the Court: Do you propose to show that he did do
that?
By Mr. Thompson: Yes, sir.
page 78 ~ By the Court: Then that is admissible.
By Mr. Watkins: We note.an exception.
By Mr. Thompson:
Q. Then he was mistaken Y
A. I was away in the navy, and he didn't apply for them
after January, I don't think.
Q. In other words, he never did rent it?
A. Not as I know. I was a thousand miles away and I
don't know what went on here.
Q. You liave just told the jury that all the time you were.
away you operated that place, operated in yo-ur name and it
was your place.
: A. That is right. I already had the license in my name.
Q. If the place was being operated in your name then if
yo-u:r brother made application to obtain a license from the
A. B. C. Board to sen· wine and beer saying he had rented the
place he is mistaken, is that :righU
A. I don't know what he did while I was away from here.
The lic~nse :was still in my nanie. That is up to the Commissioner of Revenue's office.
By the Court: Let counsel argue the case. Just ask questfons, Mr. Thompson, a.nd you answer the. question and don't
argue.
page .79

~

By Mr. Thompson: ·
Q. In other word~, you had charge of the place
and if he said he had leased the place he is mistaken, is that

rigbtY
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A. That is right.
Q. Yon say you lived upstairs 7
A. Yes, sir..
Q. How niany bed rooms 7
A. Two bed rooms.
Q. And four people lived up there Y
A. I lived up there anq. Norman did anq. BerkJey.
Q. Yon testified your motlier ·lived: there . part ·of fhe tqne.
A. Sh~ stayed up there sometimes., I said.·
, · "··
Q. Wasn't but one room up there thaf was habitapl~, was
it?
1 "
), ...
;.
A. rhere were three up tJtere.
~- I asked·if'mor<f tban one·room was habitable that l)eopJ~
could live in. ·
Ji:.~,-.:)
A. Thre~ that were habitable-furniture jn. all three of

them. I. ·.
•.
. . ;
, . . . ; •; ~ .
;
.
Q. You weren't se_lling any wjne or }leer 7

I

',

'

A. No, sir.
-· · ·:. '· · · · ·
-· ·
Q. What was that -wine doing up there 7
A. I don't know.
Q. X our place, wasn't it?
· page 80 ~ A. Xes,' sj.t, put l' wasn't there all t~e time.
Q. But y6u Iive4 tip stairs. · .
·
.. ··
A. While I ·wai(there. · ~Jjt when: l was in the navy, then

wha t7
. \••
i, •r ·1
Q. Yon weren't in the navy on Aprjl ~th, were yon Y
A. No, sir. 'I haven't J:>l~en·iri"tliei;navy since·· Janui;try 15th.
Q. Tpis w~ne was fotiiid npsfaj·rs: Now· T want 'to, Iti1bw
from you how come"it to'··b'e up· there.
··
· ·; ··
L.

:

t

:

,• ',

By Mr. WatJrins: I opject to tpat. This man is not cp~rged
with possessing wine and·it is·not-·contrary fo the law·t<Niive
the wine. He is not charged with possession of wine al ~)I:"'~ 1t
is ·not in the case·.
·· ·
··
··
· ·..
~ ··
'
By Mr. Thompson : He pag. no rig}lt to seJJ whisk~y or
wine either one. Evidence is· bo~t~es ··w.e:r~ ··operi anq. ~Ja~:~es
up there and money up there and I thmlt J have a r~gnt· to
cross-examine this man about this wine. bejng up there~
By the Court: Go ahead.
· · .,,,, .. ·
· .....
By Mr. Watkins: We note an e~~eptf?1:1·
1
·

page 81 } By Mr. ~~~mpson:
•=
·Q. ·what was this wine doing up there f
A. I don't lmow. Three of us Jjve(l up t}ler~. ·_. · =
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Aubrey 8. Dodson, Jr.
Q. Did you know it was up. there f
A. No, sir, not the wine.
Q. Y:ou· have lived up there all the time and did not know
anything about the wine at all?
A. That is right. I would go home about once a week and
stay all night and conie back.
Q. What were the glasses doing up there?
A. I took drinks.
Q. Anybody else Y
A. Not that I know of.
Q. What was this money doing up there¥
A. We have to keep it somewhere and it was locked up in a
closet.
·
Q. Could have taken it to the bank, couldn't you Y
A. I had those machines down there and every time I need
change I don't want to have to go to the bank- after small
change. No store does that that I know of.
. Q. Did you own those machines or were they. left there by
someone else Y
A. They belonged to someone else.
Q. Wasn't the man supposed to be on hand to get his half 6l
A. He was always there when they were opened.
Q. You didn't go in the machines everv time you
page 82 ~ wanted change, did you?
·
A. Ne, sir, I didn't have any keys to jt.
Q. You say all of this whiskey belonged to you?
· ·A. Four or five fif tbs and that was all.
Q. Four or five fifths upstairs and you were using that
yourself?
.
! A. Yes., sir.
Q. Did you open more than one bottle at a time?
: A. No, sir.
Q. It was testified to here that more than one bottle was
open.
.
A. Maybe it was different brand8.
Q. It was different brands.
A. Maybe I did.
Q. And you drank it Y ·
A. Yes., sir.
Q. For your ·nervousness?
A. Yes., sir.
Q. How about those two fifths that were found down in
the kitchen?
A. I don't know why they were there.
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Aubrey S. Dodson., Jr.
Q. And this other fifth in the kitchen Y
That don.'t correspond with my other
brands.
Q. This District of Columbia stamp on there
page 83} indicates whaU
.
.
A. Indicates it probably came from there.
Q. Now, I believe you say a man by the name of Lerner
brought you that whjskey.
A. Not that whiskey. I don't know where that bottle came
·
·
·
·
·from.
Q. You don't know how it happened to be in the kitchen Y
A. No, sir.
·
Q. You know why the money happened to be put in the cash
register?
A. I don't know. They all had access to it.
.
Q. You do know that .A. B. C. Store No. 117 is in Lynchburg, don't you Y
A. Maybe it is. I don't know.
Q. µd you have looked at these and they were purchased
April 4th, yet they were put in your kitchen and yon don't
know anything about them at all f
A. No, sir, I don't.
.
Q. Do you remember testifying at a previous hearing here
tbat that liquor, and all the other liquor there, was yours Y ·
A. I didn't say that. You a.re mistaken about that.
Q. Didn't yoµ testify in the Trial Justice's Court that all
·
·
the liquor was yours?
A. No, sir, I didn't.
page 84} Q. You ·deny that. Now, how about the two
fifths that were out in your car Y
A. I don't know anything about that. I wasn't driving
that car that day. I was driving another one.
Q. You weren't driving that car?
A. No, sir.
.
Q. And you were using five fifths of liquor for your n.enousness Y
A. Four or five, yes, sir.
Q. Why did you tell Norman Mayberry to come down here
and testify at the previous trial of this case that the ten
dollars which he took from Pete Johnson was to be paid on
account?
· A. I didn't tell him th~t. He told me that. I have got
1:tis handwriting here in the book.
. Q. He is mistaken when he said that? .
A. Yes., sir. I have always told the truth and still do.
A. I don't know.
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RE-DIRECT EXAMINATION.
By Mr.. Watkins:
·
Q. When was the first time that you learned anything about
Pete J·ohn$on being tl1ere or anything1 about th'e thing Y
.,A.. It was that nig·ht about 12:00·o'clock-after I came back
from the hospital that night
·
·
Q~· And I understand that· is the story Mayberry told you 1
,4. Mayberry told me 'that. · · · ' · ; · · •.:
page 85 } .Q. Di.d·youever·aslt'him at any time to tell anything that wasn 't true Y
:~ '~ ·
A. No, sir. :I always told Jinn· to tell the truth. :ae told
me the Johnson boy had stolen it. He thought prdbably I
would- fire him~ He asked· me· fot a job last -spring whiJe I
. ··· !; ,! ·
was on furlough.
Q. Did he repeat that story that it had been stolen in the
presence of· Mr: Royston Jester and other people:? ,
A. Yes, sir, and also told it here in court: i.ifider oath.
Q. And when did_he changet· ·:· · ··
?· :~ ·1: :_
:A:. He ·said Mt'.· ·Thompson: came to his house-he told you
and I both -out: there-came over ·to·· his· house and told· him
if he would change it the fine would only be '$25WO. Thai: is
what Norman said.
··
··
Q: Is.that what he stated to you and me in the filling station in:·LynchburgY 1 ·· • · . • • • • · . .• • .,, ! . : · · r
A. Yes; sir,· at 12th and Floyd.
1

1

=

•

'

•.

'

•

•

•
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By the Court:
.
Q. You say you are taking that whisJrny for your nerves.
Do.the 'doctors.advise you to take itt··
;···
· ··
A. Dr. Wilson 'said it ·would be a great heJp to me. He
pas been my, doctor· ever since I was discharged,:·Dr.· A.· L.
Wilson, in Lynchburg. ·
'
'· · · ·· ·
· · ·
page 86 ~ By Mr. Watkins:
· .
. ·· · ·
· · · ·Q. · Do you have to go to the Veterans' Hospital
periodically for treatment?
· , .' ·
A. Yes, sir, I went up last Thursday. I have to go every
two· or three weeks for· treatment. · · ·
:··
· ·,
The witness stands aside.

A. S. Dodson, Jr., and A.G. Dodson v. Commonwealth. 61
ARTHUR DODSON,
having been first duly sworn, testifies as follows:
DIRECT EXAMIN.A.T.ION.

By Mr. Watkins:
Q. Where do you live?
A. Rustburg District, Campbell County, Virginia.
Q. You live with your mother and father not far from
here?
A. Five or six miles.
Q. Lived there all your life Y
A. Yes., sir.
Q. Were you there at the_ Old English Tavern on April 6th
when it is alleged this whiskey was sold by this man Mayberry!
·
A. I came there that evening between 6 :00 and 7 :00 o'clock.
Q. Where had you been Y
page 87 ~ A. Down on my father's farm plowing.
Q. You work with your father over there on .a
farmY
A. Yes., sir.
Q. "\Vere you running the place at that time!
A. No., sfr, I went up there to call the hospital to see how
my mother was. I walked up the hill, a mile and a half or
two miles, and when I got there Norman asked me to go out
and ·make up some cabins for him. I got the linen and went
out to make the cabins up--stayed out there approximately
half an hour.
Q. When you g·ot there was your brother gone to the hos~
pita!?
·
A. Yes, sir, and Norman and two or three people were in
the store.
·
Q. Was there a 'phone in the building T
A. Yes, sir, upstairs, rig·ht up the steps.
Q. In the apartment T
A. Yes., sir.
Q. And you went to call up about your mother!
A. Y~s, sir.
.
Q. You know who was in charge of the place 7
A. Norman Mayberry.
Q. And he asked you to help!
A. To make up a few cabins for him, so I did it.
Q. Did you do that?
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Arthur Dodson.
A. Yes, sir.
Q. Were you operating that business there?
A! No, sir. He was paying me rent for my
share of the property, a .certain amount each month. ·
Q. I believe you and your brothers have sold that property.
A. Yes, sir.
Q. Was it for sale at that time?
A. Yes, sir.
Q. ere you trying to sell it then'
A. Yes, sir.
Q. And you have since sold it and none of you are connected in the business now at alU
. ·. A._ That is right.
Q. You are still working at the home of your father'sf
. A. Yes, sir.
Q. The officers testified they saw you come out of the building with some kind of paper sack which he took to be a bottle,
going toward those cabins. Is that soT
A. I had some sheets under my right arm and some towels
in my left hand, going to fix the ca bins, and that is all I had
in my hands.
·
Q. Which door did you go out of?
:. A.· Went out of the back door.
Q. Was there any light back of that house?
page 89 r A. No, sir, all of the lights. are between the
· building and Route 29.
Q. Where are the cabins situated with reference to the
housef
A. In the rear.
. ·Q. How far away 7
A. About 150 feet, I imagine.
. Q. So you came out of that door and went back behind the
building?
A. Yes, sir.
Q. And was it dark or not that nightf
A. Yes, sir, it was dark. It was approximately 9 :30, I
imagine, between 9 :QO and 10 :00.
Q. Could you distinguish at a distance of a hundred feet,
or from where you were to that road that comes into 29, what
a man had in his hands?
A. No, sir, it is impossible.
Q. It has been testified you went down to Cabin No. 2.
Where did you go? Just tell the jury what you_did.
page 88

,v

r
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A.rthitr Dodson.

A. Well, I went out there to make up the cabins. I went
in and swept them out and made the beds and got my soiled
linen and put it in a pillow slip and I was out there approximately a half an hour, and I carried the soiled linen to the
store ~nd went upstairs to the rooms up there where we keep
all of the linen and threw it up there., and came back down
and when I came down Norman Mayberry told me
page 90 ~ he wanted to see me .a minute and I told him I just
·
had a few minutes.
·
Q. Did he ask you anything about making a -sale of whiskey
to Pete Johnson?
.A. No, sir, said nothing.about that whatsoever.
Q. Did you know he had sold whiskey to Pete Johnson Y
A. No, sir.
.
Q. Did he ask you for any change or did you give him any
change that night?
A. No, sir. About the time I got there he was putting some
change in the cash ·register.
Q. You all had some change upstairs Y
A. That is where he always kept it. I never did fool around
it myself.
Q. What was that change kept up there for?
A. To make change. ·when a person buys a Coca-Cola and
gives you a dime you lmve to give him a nickel change.
Q. How wa~ that money kept up there T
A. Had it in cigar boxes, I believe.
Q. Was it out in a room up there, in a closet, or where
·
·
was it?
A. I think it was in the closet.
Q. The officer testified here he stood out at the door and
he said you asked how much it was and Mayberry
page 91 ~ said seven dollars and wanted three dollars change, .
or something like that. Did you have any con·
versation with this man Mayberry like that?
A. No, sir. When Sheriff Miles came in and told me I was
under arrest I asked him for what. I didn't have the least
idea what I was under arrest for.
Q. Did you own any of that whiskey in the kitchen, this
A. B. Q. whiskey, or this bottle Mayberry sold?
·
·
A. No, sir. I didn't even know it was there.
Q. You hadn't been working there that day?
A. No, ·sir. I came up there that evening to call to ask
.
about my mother at the hospital.
Q. Do you ~mow where Mayberry came from that dayf
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.A.rth,u.r Dodson.
A. From Lynchburg, I heard. I wasn't the1·e when he got
there.
Q~ ·He hadn't been working there for two or three ~lays ·before thaU
A. I couldn't recall exactlv. I wasn't there.
Q. How about. the whiskey~ out in the car!
A. Those two fifths were mine.
·
Q. How did you get tho~e Y
A. Well., this was on Tnesday or Wednesday night, I don't
recall exactly .which night, and this fellow Lerner went by
and he told me to put in some gas and I put it i~ and he said
he was going· np after some more automobiles in
page 92 ~ Washington and I said, '' If it won't be too much
trouble, George, while you are in Washington
would you get me a couple of fifths of whiskey!'' I gave him
a ten .dollar bill, I think it was, and he brought it on back..
He told me when he would be back by there and I was there
to get it and I put it in the car and was aiming to go home that
- night in the car and .carry the whiskey over there.
Q. Did you know that he brought your brother some?
A. Yes, sir. That is how I got acquainted with him. He
stopped by there often, every time he would go either way,
and he would fill up with gasoline.
Q. You asked him to bring you those two fifths Y
.
A. Yes, sir. It was Kinsley's or Three Feathers, I forget
which. It was in a bag in the back part of the automobile.
Q. Did you get it from him that night T
A. Yes, sir, about 8 :30, I think.
Q. But you did not put it in the English Tavern 1
A. No, sir, it was still in the car. I was going to carry it
home that night.
.
Q. Your brother had a different .car in Lynchburg that
nightY
·
A. Yes, sir.
.
Q. And did he have anything to do with that whiskey?
A. No, sir, I don't reckon he knew anything
page 93 ~ about the two-fifths I had. I hadn't told him anything about it. I put it in the car to take home that
night when I went. ·
Q. Did you .in any way authorize M:ayberry to sell any
whiskey that night or have anything to do with itY
A. No, sir!· I didn't even know Pete Johnson was on the
place until they came. to make the arrest and Pete came in
the front door.
!
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·.A..rthur Dodson.
Q. You didn't take any liquor out to a cabin or anything
like thatY
A. No, -sir.
.

Q. Did the officers make a thorough search of those premises and the cabins I
·
A. I think so.
CROSS EXAMINATION.
By Mr. Thompson:
Q. You recall testifying in the Trial Justice's Court that
the whiskey in the kitchen was yours 1
A. No, sir.
Q. You don't remember tbaU
A. No, sir.
Q. Now you say that the only whiskey that was yours was
that in the car?
A. Yes, sir.
page 94 } Q. Whose whiskey was that in the kitchen f
A. l didn't even know it was back there until
later on.
Q. Whose was that that'-was sold f
A. I do not know.
Q. Do you recall testifying previously · or ra tber in the
Trial Justice's Court in this case that Norman Mayberry collected from Pete Johnson seven dollars on a store account
which he had there and that Norman Mayberry gave you
seven dollars and you gave credit on the account for it?
A. No, sir.
Q. Don't remember testifying to that!
A. No, sir.
Q. Do you remember that you testified in the Trial Justice's Court to anything to that effect?
A. Not what you said. I don't recall saying· that. Yon are
bound to have misunderstood me.
Q. Did you say anything about the money paid by Pete
Johnson on account?
A. The only thing I testified was that Norman Mayberry
said that he got seven dollars from Pete Johnson and he
said he paid it on his bill, and that was the end of it, and
Norman said he. stole the whiskey. That is all I found out
until a few days ago.
Q. Didn't you testify here that you took that
page 95 ~ A. Sir t
Q. Didn't you testify here that you took that
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B. F. Dodson.
seven dollars and put it in the cash register and gave credit
of seven dollars on his accolmt and gave Norman Mayberry
three dollars back?
A. No, sir.
Q. You didn't testify to thaU
A. No, sir.
.
Q. In other wor.ds, you didn't testify in the Trial Justice's
Court anything about that account at all, did you Y
A. Yes., I did.
Q. What did you. testify?
A. I testified that he stole the whiskey. That is what Mr.
Mayberry told me so I took his word for it. I thought he
was honest.
·
Q. Didn't you testify you saw Pete Johnson reach up on
the shelf and take a bottle of liquor down and go out with iU
A. No, sir.
'
.
Q. You didn't testify to that either!
A. No, sir.
Q. As I understand, you don't have any interest in this
business up there at ally·
A. Nothing but the property.
Q. And you were employed on this 'particular niglit by
Norman Mayberry to assist him who had been left
page 96 ~ in charge of the business by your brother Aubrey Y
A. I didn't know anything about the business
whatsoever. A few things he told me b,e couldn't do at that
time and I helped him a little.
Q. I take ~t from what you say you were very seldom at
the place?
A. Sometimes at night I would go up there ..
Q. Just occasionally?
·
A. That is true, and week-ends.
The witness stands aside.
.
B.F.DODSON,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.
By Mr. Watkins:
Q. Are you B. F. Dodson?
A. Yes, sir.
Q. How old are you T
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B. F. Dodson.
A. Eighteen.

Q. You· are a brother to these boys?
A. Yes, sir.
Q. ·Where do you live Y

A. Between here and Lynchburg.
Q. Were you at the Old English Tavern the evening they
made this raid over there Y
A. Yes, sir.
page 97 }- · Q. How long did you stay there 7
A. I left around 6 :30.
Q. Who was there when you lefty
A. Mr. Mayberry and Arthur came in. When I got ready
· to leave he came in.
Q. You know anything about any whiskey th~t was there
that afternoon Y
A. Well; Mr. Mayberry came in about 5 :30 o'clock on the
·
bus and he had some with him.
Q. You know how much he had with him Y
A. It was two or three fifths. I think it was three.
Q. Came out from Lynchburg while you were there t
A. Yes, sir.
Q. And you say he had some whiskey with him Y
A. Yes, sir. ·
.
·
Q. You didn't examine it,
A. No, sir.

CROSS EXAMINATION.
By Mr. Thompson:
Q. You didn't testify in the Trial Justice's Court about

this matter, did you?
A. Yes, sir.
Q. Your name is Bert Dodson 7
A. Yes, sir.
Q. Yon testified then you saw Norman Mayberry get off
the bus and come in with two or three fifths of.
page 98 ~ whiskey f
·
A. I don't remember that. that question was
asked me.
Q. You dian't testify to it anyway, did youY
A. I don't remember.
Q. And you were here in the courtrooth when your broth~r,
Arthur Dodson, said that the whiskey in the kitchen was
hisY
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B. F. Dodson.

. A. No, sir. .I was in the witness room.
By Mr. Watkins: I object. That is an unfair question. He
assumes something in his question which has not been proved.
By the Court: He says he was in the witness room and
didn't hear it.
·
.By Mr~ ·watkins: I withdraw the objection.
By Mr; Thomp~on:
Q. ,vhat time did you leave there that nightf
A. Between 6 :30 and 7 :00 o'clock.
Q. You stayed up there sometimes., didn't youY
A. Practically all the time.
Q. Whose wine was that that was upstairs!
A. I found that wine in the tourist cabins, was two or ihree
bottles, I don't remember which, and I· put it up
page 99 t in the closet.
.
Q. When did you find thatY
A. I think it was that morning.
Q. Find all that wine in one of the tourist cabins 7
A. Yes, sir, a double cabin.
Q. And you carried it upstairs Y
A. I put it away in case they came b_ack after it.
Q. Was that in a closet or loose on the .floorY
A. I put it in the closet that morning.
Q. If it was out on the floor there when the officers went
there then somebody moved it outt
A. Somebody could have moved it out, yes, sir.
Q. How· about that whiskey that was upstairs, you know
anything about that¥
A. No, sir.
Q. You don't. know whose that was?
A. No, sir.
Q. You never heard of that being up there f
A. :N"o, sir.
·
Q. You didn't know it was up there at all Y
A. No, sir.
Q. Didn't know anything about it at all?
A. No, sir.
The witness stands aside.
By Mr. Vl atkins : We rest.
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.

page 100 } REBUTTAL EVIDENCE FOR THE
· COMMONWEALTH.

J. L. MILES,
recalled in rebuttal, testifies as follows:
. DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Miles, were you in the courtroom when this case was
tried in the Trial Justice's Court Y.
A. Yes, sir.
Q. Please state whether or not you heard Arthur Dodson
say that the whisker in the kitchen belonged to him.
A. He did.
Q. I want to ask you also if you heard Arthur DodsonBy Mr.. Watkins: (interposing) Your Honor please, I
wish you would instruct the jury that this is not substantive
evidence in this case that tends to prove this case at all, and
it may be considered by the jury only for the purpose of impe3:ching the witness. .
·
By the Court: Gentlemen of the jury, evidence given by the •
witness as tending to contradict a former witness may be considered you merely for the purpose of determinpage 101 ~ ing whether or not the witn~ss Dodson told the
truth. In other words, it may be used for the
purpose of testing the credibility of his evidence and is not to
be considered as having any probative value for the purpose
of establishing the offense charged here.
By Mr. Thompson:
Q. I ask you whether or not Arthur Dodson didn't testify
in the Trial Justice's Court in this case that Norman Mayberry gave him a ten dollar bill tellin&" him that Pete Johnson
gave it to him to be credited on his account and that he
credited him with the seven dollars and gave Norman Mayberry three dollars change.
A. He did testify to that. ·
By Mr. ·watkins: Will your Ho~or instruct the jury!
By the Court :1 G~ntlemen, you are to consider that evi. dence in the same light as the court formerly instructed _you.
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E . .A.. Newman.
By Mr. Thompson:
.
Q. Mr. Miles, have you had occasion to go by the Old
English Tavern from time to time during this year, 19451
· A. Yes, sir, several times a week.
Q. Please state whether or not Arthur Dodson
page 102 ~ was there a large part of the time you were going
. by there.
·
A. He was, and all the rest of them stayed there most of
the time, and the other place they run over on 29 near Otter
River.
Q. Please state whether or not you were ever there when
Norman Mayberry was in charge of the place.
·
A .. No, sir. I have seen Norman: ::M:ay,berry out there before that night.
The witness stands aside.
E. A. NEWMAN,
recalled in rebuttal, _testifies as follows:
DIRECT EXAMINATION.
· By Mr. Thompson:·
. Q. Mr. Newman, were you in court when this case was tried
in the Trial Justcie's Court?
A. Yes, sir.
Q. Please state whether or not you heard Arthur Dodson
say that the whiskey in the kitchen at the Old English Tavern
belonged to him.
A. Yes, sir.
By Mr. Watkins: i ask your Honor to instruct the jury that
that is not substantive evidence in the case.
By the Court: Gentlemen of the jury, you conp~ge 103 ~ sider that testimony merely for the purpose of
testing the credibility of the witness.
By Mr. Thompson:
Q. I will ask you whether. or not at the _hearing~ in the Trial
Justice's Court you heard Arthur Dodson testify. that Nor~
man Mayberry gave him a ten dollar bill an·d said' Pete Johnson gave it to him and wanted to ci·edit it on his account and
that he put the ten dollar bill in the cash register and gave
Norman Mayberry three dollars change to give back to Pete
Johnson.
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A. Yes, sir.
. Q. I will ask you whether or not Arthur Dodson testified

in the previous hearing of this case he saw Pete Johnson take
a fifth of whiskey off the shelf and go out of the door.
A. Yes, sir, and accused him of stealing it.
By Mr. Watkins: I want the same instruction.
By the Court: Gentlemen of the jury, this rebuttal evidence.
is merely for the purpose of testing the credibility of the
witnesses and you consider it for that purpose but not for the
purpose of establishing the offense.
The witness stand~ aside.
page 104

~

J. H. BARNES,
having bee~ duly sworn, testifies in rebuttal, as

follows:
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Barnes, did you frequently this year, prior to April
6th, pass the old English Tavern T
By Mr. Watkins: Your Honor, I object to that. This is not
proper rebuttal evidence and I object to it on that ground,
and it has no place here. . By the Court : I don't know whether it has or not. I can't
tell. Go ahead. What is the purpose of this?
.
By Mr. Thompson: To show that this man, Arthur Dod'son,
ran the place,
·
By the Court: Answer the question. .
By Mr. Watkins: We note an exception. ·
By Mr. Thompson:
Q. How frequently did you pass that place and go in there ·
from time to time?
A. I would pass the place several times every day..
Q. Did you go in there from time to time?
page 105 ~ A. I would go in t~ere from time to time. Sometimes it would be a week at a time that I didn't
go in there.
Q. I will ask you whether or not you have been in there
when Arthur Dodson was there apparently in charge of the
place.·
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J. H. Barnes.
By Mr. Watkins: I object to the question as leading.
By the Court: Ask anot4er question.
By Mr. Thompson :
Q. I will ask you if you have frequently seen Arthur Dodson there.
A. Yes, sir.
Q. Have you seen him there when there wasn't anyone else.
·theref
A. Yes, sir.
. Q·. Have you ever seen Norman Mayberry there by himself
in charge of the place apparently¥
By Mr. Watkins: Same objection.
By Mr. Thompson:
Q. Do you recall t
A. I don't recall ever seeing him there by himself. I
wouldn't like to swear. he wasn't but I don't remember ever
seeing him there by himself.
page 106 } Q. As a matter of fact, Mr. Barnes, through
this year who has been there most frequently, Au- ·
brey or Arthur Dodson, when you dropped inT
A. I would hate to say.
Q. I ain just asking for your estimate Y
A. I imagine I would see Arthur there more in the daytime or early part of the night. Aubrey Dodson has been
working there at night right much-stayed open late at night'.
· The witness stands aside.
By the Court: Gentlemen of the jury, retire to your room .
. Note: (The jury retires from the courtroom.)
By the Court: Mr. Thompson,- before lunch the court understood you were attempting to show by a witness- Johnson
that other sales of whiskey had been made at the Old Eng·lish
Tavern for the purpose of establishing a nuisance. Objection
was .~ade lly cou~sel for ~he. defendants and I asked for au. thor1ties. You stud you d1dn 't have any then. Do you have
any now?

By Mr. Thompson: I haven't had an opportunity to look
for any authority.
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Norman MatJbe'rYy.
pag·e 107 }

By the Court: Tlie court is of the opinion that
other sales inay be shown for the purpose of
showing whether a nuisance existed there but not for the
purpose of showing this pai'ticular sale was made, and I will
how give you an opportunity to offer such evidence as yo~
wish on that question. _Of course counsel for the defense
,vill be -given an. opportunity,. to rebut H:
.
.
By Mr. Watkins: At the proper time we will except:
Note: (The ju~y retur~s into the courtrrio~.)
. . NORMAN MAYBERRY;
.
1:ecalled, testifies in rebuttal as follows;
DiRECT EX:A.l\HNATION:

By Mr. Thotnpson;
, ..
.
Q. Mr~ Mayberry, it has been testified by B. F. Dodson that
you came out to the Old English Tavern on the -evening of
April 6th and that you 4a~ two pr.three ~tbs .of whiskey with
you. Please tell tlie court and ju~y whether or not that is
true.
.
. ..
A. No, sir, it is not t~ue, and the fellow th~t I came out
with, Mr: Shelton, who owns the. piccolo, I can prove .it by
. hiin. I came 0:ut from Lynchb~rg with him in the
.
page 108 ~ car, ~nd maybe· if you wouid call· his house he
.
· would be here in a mighty few minutes: 1 can
giye· yoµ hi~.· 'phone number.1,
.
Q. You didn't have any whiskey?
A. No whiskey at all..
.
Q. Did yQn buy any whiskey around the .4th of April 7 .- .
: . A. No, sir: I have got ~ book. in my pocket to show ain't
~ut .two p~nts of whiskey been bought on my book this year,
if ~nybody. wants. to see it.
Q~ Let. me see your book? , .·
.
A. Rer.e it is. Two pints bought the first of the year.
· Q. It has been testified -by Aubrey Dodson. that ,he left YOll
jn charge of his place when he left there on the afternoon
of April 6th. Please tell the jury whet!ier or not that is
true.
- .
. .
. .
1 . A. He didn't leave. me no more in charge than he did his
brother. W a~ two -of. us there.
Q. Was Arthur· there when he left 7
. A. All three of us was there when Aubrey left. Aubrey
and Bert left together and went off in the car.
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R. P. Capps-Pete Johnson.
Q. Aubrey and Bert left togetherY
A. Yes, sir, and left me and Arthur there.
Q. Bert testi:fied he caine in there after Aubrey
page 109 ~ had gone.
A. They both left there in ibe car together.

1

By Mr. Watkins:
Q. There isn't any question but that you came out from
Lynchburg that day?
A. I did come out from Lynchburg with Mr. Shelton. He
was here to testify in the other court but wasn't asked anything about Irie coming out with him. but. I got with him in
Lynchburg and came out with him4
The witness stands aside.

R. P. CAPPS,
recalled, testified in rebuttal as follows :
DIRECT EXAMINATION.
By Mr. Thompson:
Q. Yon stated you were an A. B. C. Inspector?
A. Yes, sir.
Q. Look at this book of Mayberry's and state if he used
his April coupon to purchase liquor.,
A. No, sir, he did not.
Q. On the night that this raid ·was made and these men
were placed under arrest who t~ok the key to the Old English
Tavern?
. A. Arthur Dodson locked up and put the key in his pocket ..
· The witness stands aside.
page 110 ~

PETE JOHNSON,
recalled, testifies in rebuttal as follows:
DIRECT EXAMINATION.

By Mr. Thompson·:
Q. Pete, YO'}l were on the st~nd this morning and I asked
you the question how you knew you could purchase liqnor at
the Old English Tavern. Answer that now.,
A. Well, me and my brother-

A. S. Dodson, Jr., and A. G~ Dodson \r. Commonwealth. ?3
'

Norma;n Maybr.rry~P·ete Johnson,
By Mr. Watkins: Your Honor I object and except to this
evidence.
By the Court: L€t him answer the question.
·
By Mr. Thompson:
.
Q. Go ahead.'
A. Me and my brother went out there and these girls and
bought liquor, and me and McPearl, a soldier, went ·out and
bought liquor.
Q. How many times have you or people with you purchased
liquor at the Old English Tavern 7
A. Three or four times •.
The witness stands aside.
By Mr. Thompson: I want to recall Norm.an Mayberry on
the same point.
By Mr. Watkins: I further object to this evidence as it
is not connected with this case. It is not conpage 111} nected with these defendants and I except to the
evidence.
NORMAN M~YBERRY, recalled.
EXAMINATION.
By Mr. Thompson: .
Q. Norman, you have been working at the Old English
Tavern a year or tnore-:By the (;ourt: (interposing) Mr. Watkins, I think you are
right about that. I sustain your objection.
By Mr. Thompson:· I will recall him.
·
PETE JOHNSON, recalled.
EXAMINATION.

By Mr.. Thompson:
Q. Who was the liquor bought from t
.
A. I bought it one time from Norman Mayberry. ~hat was
the first time. The second time I ever bought it out there I
was with my brother when they bought it.
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Pete Johnson.
Q. Did y6ti o~ linyone else ever purchase ariy from either
one of tliese boys y
.
.. . .
A~ Tlie night McPearl was out there I helped pay for it~
Q. McPearl bought it froin who?
A~ From Aubrey Dodson:. ·

i12 } Byr the

pag~

Court :

.

. ,
Q. When was that Y
A~ That was. on a Sunday~

Q:

Whatmonth?

A. I don't know.
Q~ B~fore or J:J.fter _this Y
A. Just before. this~
Q: How long ,b~foreJ
..
A: About two. weeks.
Q. Who was rnnniilg ;the place t;tien t .. .' . . . . :
'
A. The Dodson boys is ~11 I know was running it. I don't
know which oiie ruii the business:
-

•.

•

-

,

•

...:

•

•

I

•

•

•

-

,

1'

i By .M:!, :w;atkhis: I dbject to that evidence a:rid inove ~hat
it be stncken out. .. . ·
By the Court: Overruled. ,:
By M:r. Watkins: Exception~

f~~m:

· Q~ You s~y ybu ;e:n't there arid b~ught liqu~r
Aubrey
Dodsonf ·
..
...
.. . .
A. No, sir. r·said-1\foPearl,did and I helped pay on it.
Q. Where did McPearl live Y.
. .
A. ·up next to Moore Brothers'· service station.
Q~ And what kind -G>f liquor did he buy?· . . .
, A: A; B~ p; liquor; I don't· know the name:.
j)~g~ 113 ~- Q. How muph was paid for itY
A~ Seven dollars a fifth;
Q. How do you kriqw Y..
..
. _ . ..
~~ That is what we. give him., All of us put in.
Q: Where. did -you get it froniY
A: Old. English Tave-rn; . , .. · ·
- , . . . · .
. ·Q~. Yon say you .bought it from this boy and you don't kno,v
what day,of the week it. was?.
A. On Sunday, .I know that. .
.
,
Q. You ~oii't know what month it was?
A: No, sir~
1

I '

• •

The witness sta~ds

aside:
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Norman lJ!Iayberry-Andrew Dodson.
NORMAN MAYBERRY, recalled.
EXAMINATION.
By Mr. Thompson:
.
Q. Norman, prior to this occurrence on April 6th had you
sold any whiskey at the Old English Tavern before that Y
A. Yes, sir, I had. If anybody would ask me for any whiskey I would tell them to go see them <lr ask them would it be
all right to let so and so have it and if they give me informa,
tion to do it well I done it. If they didn't, well I
page 114 } didn't.
.
Q. Did you ever sell any liquor there that belonged to you?
A. No, sir. If I had any to sell I would have sold it athome.
I wouldn't have sold it up there.
.
By Mr. Watkins:
Q. You can always put it on somebody else.
A. I have a house over there I could sell it at.
Q. You always put it on somebody else.
By Mr. Thompson: I object to that.
The witness stands aside.
By Mr. Thompson: We rest.
page 115 } SURR,EBUTTAL EVIDENCE FOR THE DEFENSE.
AUBREY DODSON,
recalled, testifies in surrebuttal, as follows:
DIRECT EXAMINATION.
By Mr. Watkins:
Q. Mr. Dodson, did )rou ever in your life sell any liquor to
a soldier when that boy Pete Johnson was present?
A. No, sir. I hardly know the boy.
Q. Did you ever authorize Mayberry to ~ell whiskey for
youY ·
·
A. No, sir, I never have in my life. That is a fact. I never
have. He is trying to hide l1is own evil. I never authorized
him at all.
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CROSS EXAMINATION.
By Mr. Thompson:
Q. When this case was tried in the Trial Justice's Court
your attorney was representing Mr. ::Mayberry, wasn't he?
A. Yes, sir., and he said the boy stale it then. That was
the reason.
By Mr. Watkins:
·Q. He told your attorney, Mr. Jester? that it was stolen
and not sold at all?
A. Yes, ·sir; told everybody it was stolen.
By Mr. Thompson:
Q. Mr. Dodson, you we1·e convicted in the Trial
pag·e 116 ~ Justice's Court of illegally disposing of your wine
and beer when your license was revoked.
By Mr. Watkins: Your Honor please, I object to that and
move for a mistrial of this case. I ask for the withdrawal
of a juror.
By the Court: Wbat is the purpose of that?
By Mr. Thompson: He said he never sold any whiskey
other than legally and he was convicted he_re of doing it.
By the Witness : Not of selling it
By the Court: Isn't that what we are trying here now?
By Mr. Thompson: That is when his A. B. C. license was
revoked.
By Mr. Watkins: Your Honor, he is making that statement
in the presence of the jury right here and I respectfully submit I am entitled to a mistrial in this case.
By the Court: Gentlemen of the jury, you will retire to
your room.
Note : ( The jury retires from tl1e courtroom.)
page 117 ~

By the Court: Mr. Thompson, what was the
purpose of that question Y
By Mr. Thompson: My purpose was to show that when
his .A. B. C. license was revoked-he has come and testified
hereBy the Court: (interposing) I know. Tell me the purpose.
.
.
By Mr. Thompson: For the,pur.pose of impeaching him.
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By_ the Court: Does that .involve moral turpitude Y As a
matter of fact has he been convicted ·of selling whiskey, in a
court of record Y
By Mr. Thompson: He has been convicted of illegally disposing of wine and beer after his license were revoked.
By the Court: By whom?
By Mr. Thompson: By the Trial Justice.
By- the Court: Does that involve moral turpitude f
By Mr. Thompson: I don't think that it does. I don't
think so.
page 118 ~ By the Court: Is it a felony 7
By Mr. Thompson: No, sir.
By the Court: You know then good and well it is not admissible and is hig·hly prejudicial. Bring the jury in.
Note: (The jury returns into the courtroom, and by direction of the court the stenographer reads to the jury the
question objected to.)
By the Court: Gentlemen of the jury., the court tells. you
that that is an improper question and that any answer to it
would be improper. The court tells yo~ to disregard that
question. It is stricken from the r~cord and the court asks
you to disregard it, erase it from your minds-disregard any
inferences that have occurred to you as a result of the asking
of the question. Now, can you and each one of you do thaU
Can you, and each one of you, disreg·ard the question and
any inferences that may be drawn from the question, and
try the case according to the evidence before yon and the
~
law that will be given yon and give the accused
page 119 } a fair and impartial trial 1 Mr. Burton, what say
yon V Can you and will you Y
By Mr. Burton: I can and will.
By the Court: What about you, 1\fr. Bailey?
By Mr. Bailey: I can and will.
By the Court: What about you, Mr. Hudson Y What say
you?
Bv Mr. Hudson: I can and will.
· By the Court:· Mr. Dowdy, what say you?
By Mr. Dowdy: I can and will.
By the Court: Mr. Tweedy, what say you?
By Mr. Tweedy: I certainly can.
By the Court: Mr. Watkins, while I feel it was an improper question I am also of opinion, and in view of what
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the jury .has said, that no prejudice has been done so I overrule vour motion.
page· 120 ~ By.. Mr. Watkins: We note an exception to the
action of the court in overruling the motion.
By_Mr. Thompson: We rest.
By Mr. Watkins: We rest.
Note: No objections were made by either counsel for the
Commonwealth or counsel for the defendants to the granting., amending, or refusing of any instructi?~S offered.
ORAL INSTRUCTION.

By the Court: Gentlemen of the jury, the court instructs·
you that the only charge to be considered before you now is
the charge against Aubi;ey Dodson contained in warrant No.
2, charging him with operating a public nuisance on Route
29 known as the Old English Tavern, in violation of Section
55 of the A. B. C. Act, and the charge·against Arthur Dodson
contained in warrant No. 2 against him, charging him with
operating a public nui§lance on Route 29 known as the Old
English Tavern, in violation of Section 55 of the
page 121 } A. B. C. Act. In other words, both o.f these defendants here are charged with the same offense
contained iri the warrants and those are all you are to con~~~

.

.

Now, the law bearing upon t~e charges are embraced in the
read to you and
following instructions which the court
you shall consider these instructions as a whole and they
are the instructions of the court and not either the Commonwealth Attorney or attorney for the accused. They are the
instructions of. the court, and the court instruct2 the jury
as follows:

will

Commonwealth's Instr11,ct-iort No. 1 (Grattited):
'' The Court instructs the Jury that all houses, buildings
or places of every description where alcoholic beverages are
sold, contrary to law, by any scheme or device whatsoever, is
deemed a common nuisance, and any person who maintains,
or aids or abets, and knowingly is associated with others in
maintaining· a comm.on nuisance is guilty of a misdemeanor,
and is punishable by a fine of not exceeding $500.00, or confinement in jail not exceeding twelve months, either or both.''
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Commonwealth's Instruction No.

2 (Gra'lifed):

'' The Court further instructs the jury that if you belitlve
from the evidence in this case beyond a reasonable doubt
that A. S. Dodson, Jr., and Arthur Dodson, or oither of them,
are guilty of maintaining a nuisance as set forth
page 122 ~ in the warrants in this case, you should so ·find
and fix his or their punishment as set forth in
Instruction No. 1. ''

TJef endants' Instruction A ( Grant eel) :
'' The court instructs the jury that unless yon believe from
the evidence beyond a reasonable doubt that at any time al. leged in the warrants, or within twelve months prior thereto,
alcoholic beverages were sold, contrary to law, in the building known as the Old English Tavern, and that the defendant, or either of them, at said time, maintained, or aided, or
abetted, or was knowingly associated with another in maintaining said building whe1~e said acts were done, ·you should
find such defendant not g·uilty of the c.barge of maintaining a
nuisance.''
page 123

~

Note: The jury, having heard arguments of
counsel, retired to the jury room, and after- deliberating returned a verdict finding both-·defendants. guilty.
Thereupon the following motion was made : .
By Mr. Watkins: May it please your Honor, the defendant by counsel moves to set aside the verdict of the jury as
b~ing contrary to the law and the evidence of this -case, and
for the eirors of the court in the admission of evidence in
the course of the trial, and for the refusal. of the motion of
tbe defendants to declare a mistrial during the course of the
t,·ial.

..

· By: the Court: Motion overruled.
By Mr. Watkins : I would like to have a suspending order
in the case.
By the Court: I will give you tllirty days.
page 124

~

CERTIFICATE.

J, Charles E. Burks, Judge of the Circuit Court of Campbell County, Virginia, who presided over the foregoing trial
of Commonwealth of Virginia versu.s Aubrey S. Dodson. Jr.,
and Commonwealth of Virginia versus Arthnr G. Dodson,
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tried together by their· consent in said court, at Rustburg~
Virginia, September 12th, 1945, do certify that- the foregoing
pages 2 to 123 inclusive is a true and correct copy and report
of the evidence, all of the instructions offered, and granted
by the court, and other· incidents of the said trial of the said
cases., with the objections and exceptions ·of the respective
parties as therein set forth. As to the original exhibits introduced in evidence, as shown by the foregoing report, towit: Commonwealth's Exhibits No. 1, No. 2 an(j No. 3 (3
photographs), and Defendants Exhibits No. 1 and No. 2 (2
photographs), which have been initialed by me for the purpose of identification, it is agreed by the plaintiff and the
defendant that they shall be transmitted to the Supreme Court
of Appeals as a part of the record in this cause in lieu· of
certifying to said court copies of said exhibits. .
And I do further certify that the attorney for the Commonwealth of Virginia had reasonable nptice, in writing,
giv.en by counsel for the · defenrlants, Aubrey S.
page 125 ~ Dodson, Jr., and Arthur G. Dodson, of the time
· and place when the foregoing report of the testimony, exhibits., instructions, exceptions and other incidents
of the trial would be _tendered and ptesented to the under_
signed for signature and authentication.
Given under my hand this 18 day of October, 1945, within
sixty days after the entry of the final judgment in said cause.

·-

CHAS. E. BURKS,
Judge of the Circuit Court of Campbell
County, Virginia.
I, C. W. 'Vvoodson, Clerk of the Qircuit Court of Campbell
County, Virginia, do certify that the foregoing report of the
testimony, exhibits, instructions, exceptions and other incidents of the trial in the cases of Commonwealth of Virginia v.
Aubrey S. ·noason, Jr .., and Commonwealth of Virginia v ..
Arthur G. Dodson, tog·ether with the original exhibits therein
referred to, all of which have been dulv authenticated bv the
tTudge of said court, were lodged and filed with me as Clerk
of the said court on the 18th day of October, 1945.
C. W. WOODSON,
Clerk of the Circuit Court of Campbell
· County, Virginia.

•
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Virginia:
In the Clerk's Office of the Circuit Court of Campbell·
County, the 18th day of October, 1945.
I, C. W. vVoodson, Clerk of said Court do certify that the
foregoing is a true and correct transcript of the recotd in
the cases of the Commonwealth of Virginia against Aubrey
Dodson and Arthur Dodson, respectively, upon warrants issued by the Trial Justice of Campbell County and appealed to
the Circuit Court of said County; and. that it appears from
the record. that nptice of application for this transcript was
given as prescribed by law.
Teste.,
C. W. WOODSON, Clerk. .

RECORD
On motio~ for additional time in which to prepare rec~rd..
Virginia:
In the Circuit Court of Campb~ll C~rm,ty. ·
Commonwealth of Virginia
v.
Arthur Dodson
Commonwealth of Virginia
v.
Aubrey Dodson
· Stenographic report of evidence adduced on October llt~,
1945, in .support of a motion made o~. beha~ of ~he d~fendants in the above-styled case for additional tune m which to
have the transcript of evidence in said case transcribed.
Present: :M:r. S. J. Thompson, Commonwealth's Attorney.
Mr. Lucian H. Shrader, and Mr. B. G. Watkins, counsel for
defendants, and the defendants in person. .
,
Reported by
C.R. McCarthy, Court Reporter
3403 Memorial Avenue
Lynchburg, Virginia.
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C. R. McCARTHY,
h~ving been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Shrader:
Q. Mr. McCarthy, did you take the evidence in the cases
of Commonwealth of Virginia agaittst Aubrey Dodson and
ArthµrDQdsoti., tried in the Circuit Court of Campbell County
before ·Judge Burks and a jury on September 12th, 1945, in
which case ·Arthur and .Aubrey Dodson were convicted of
operating a nuisance Y
·
A. Yes, sir.
Q. For operating a nuisance at the place lmown as the Old
·
English Tavern f
A. Yes, sir, I did report that case.
·
Q. Mr. McCarthy, have you had time to get up the record
for the defendants at the request of counsel for .the defendants!
A. No, sir, I have not..
.
Q. Mr. McCarthy, is there anybody else that the defendants could have gotten to have copied your record and transcribed your notes t
A. No, sir, no one that I know of.
Q. Have you been told that counsel for the defendants have
the money in hand to pay for this record as soon as it is
transcribed Y
A~ Yes, sir, I have.
By Mr. Shrader: · Now., if your Honor please,
on this showing that we have done all that is possible for lawyers in cases of this kind, we move the
court to grant us some additional time in which to ·have the
record transcribed.
·
page 3

~

CROSS EXAMINATION.
By the Court:
Q. Mr. McCarthy., how long did it take to ,try that case?
A. One day.
Q. Approximately how mally pages would the transcript
of the record consume T
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0. R. McCarthy.

..,

A. I would say possibly 150 pages.
Q. How long would it take you to transcribe 150 pages?
A. Ordinarily about five days if I didn't have anything else
ahead of that work.
Q. Fi:ve days to write 150 pages Y
.A. That is allowing time for reading the record over, :finding and correcting typographical errors, getting the instruction to copy into the record, and for other interruptions.
Q. How many pages can you write a dayY
A. In some types of cases I have transcribed 60 or 70 pages
in a long day.
·
,
Q. In other words, you have thirty days to do something
that you admit you .could have done in five daysY
page 4 ~ A. Yes, sir, if I had nothing else to do but that.
Q. You could have done it in :five days Y
A. Yes, sir.
By Mr. Srader:
Q. Did you have other previous engagements 7
A. I had other work contracted to be done by a ce_rtain date
before I was authorized to do. this work.
By the Court:
.
·
Q. When were you authorized to get up the record in this
caseY
A. I can't say definitely but it has not been' over a week
or ten days.
Q. In other words, there·was 20 days at least in which you
could have done this work that elapsed before you were even
notified to get up tlie record?
A. Yes, sir, to get up the entire record. I had previously
transcribed a portion of this evid·ence.
The witness stands aside.

..

By the Court: (addressing Sheriff J. L. Miles) Take charge
of them tomorrow, Sheriff.
By Mr. Shrader: We want to except to the ruling of the
court for the reasons stated here that counsel haven't been
able to get the record because the court reporter
page 5 ~ hasn't had time to transcribe the evidence., and that
thirty days is not reasonable, even though it is in

Supre~e Court of Appeals of Virginia

86

the discretion· of the court to allow such time as he feels is
reasonable and proper.
page 6
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COPY

SIXTH JUDICIAL DISTRICT OF VIRGINIA
HONORABLE CHAS. E. BURKS, JUDGE
LYN,CHBURG, VI~GINIA
October 12, 1945
Mr. B. G. Watkins, Peoples Bank Building
Mr. L. H. Shrader, Peoples Bank Building
Attorneys at Law
City

In Re: Commonwealth v. Aubrey S. Dodson, ,Jr.
and Arthur Dodson
Gentlemen:
The above case was tried on September· 12, 1945, and resulted in a verdict of conviction. Thereupon you as counsel
indicated ypur intention to ask for a writ of error and s1tpersedeas, whereupon the execution of the sentence was suspended for 30 days. The Court was of the opinion then, and
is now of the same opinion, that 30 days was ample time in
which to secure a transcript of the record ·and apply for writ
of error, and the Court assumed that you were acting· in good
faith and would immediately proceed to secme 11 transcript
of the record for the purpose of perfecting the appeal.
.On yesterday you made a motion to extend_ the time of the
suspension of the execution of the sentence and represented
to the Court that you had not had time and had done all you
could to secure the record. The facts revealed hy an examination of :M:r. C. R. McCarthy who reported tbe case are briefly
as follows:
The record would include appro;imately 150 pages; that
the record could easily have been made up and prepared for
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presentation in five days; that he was not requested nor authorized to proceed with a transcript of the record until about
a week, or at least, tel} days ago. I conclude, therefore, that
if you had exercised the diligence contemplated by the Court
· in extending the execution of the sentence, that the record
would have been in your hands not later than 'September 17,
or at least, by September 25.
As a matter of fact, the record in a. case tried in the Circuit
C~urt of Campbell County subsequent to the 12th day of
September, 1945, and embracing 225 pages, has been transcribed by the same reporter and was delivered to counsel on •
October 9, 1945. Therefore, under all of the facts and circumstances of the case, I feel that 30 days was
page 7 ~ ample time to suspend the execution of the sentence
and can but conclude that you did riot act with the ·
degree of diligence and promptness in proceeding with the
appeal which would ordinarily· be expected, and certainly not
that diligence with which this Court expects counsel to proceed.
·
The refore, in view of your failure to act with the degree
of diligence and good faith contemplated by the Court at the
time the execution of the sentence was suspended, your motion for a further extension of time is denied.
Very truly yours,
CHAS. E. BURKS,
Judge ·circuit Court of Campbell County
CEB:rc
CC: Mr. S. J. Thompson
Commonwealth's Attorney
Mr. C. R. McCarthy
page 8
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CERTIFICATE.

I, Chas. E. Burks, Judge of the Circuit Court of Campbell
County, who presided over the cases of the Commonwealth of
Virginia v. Aubrey S. Dodson, ,Tr. and the Commo~wea~th of
Viro'inia v. Arthur G. Dodson, tried together by their consent
in s~id court a~ Rustburg, Virginia, September 12, ·1945, and
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· · Supreme

Court ·of Appeals of Virginia

in which court a motion was made by the accused through
counsel on October 11, 1945, to extend the time of the suspension of tlie judgments entered in such cases on September 12,
1945~ do certify that the foregoing pages 2 to 5, inclusive, and
the copy of a letter from me as judge to B. G. Watkins and
L. H. Shrader, attorneys for the defendants, dated October
12, 1945, constitutes the evidence and ruling of the court on
said motion.
Given under my hand this 18th day of October, 1945.

..

CHARLES E. BURKS,
Judge of the Circuit Court of Campbell
County
A Copy, Teste:
C. W. WOODSON, Clerk.
A Copy-Teste:

:M. B. WATTS, C.. C.
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