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Record No.

3430

In the
Supreme Court of Appeals of Virginia
at Richmond

W. S. WASHINGTON AND EPPA D. KANE,
CO-PARTNERS, ETC.,
v.

JOHN F. GARRETT, ET AL.
FROM THE CORPORATION COURT OF THE CITY OF ALEXANDRIA

,r5. NUMBER OF Corms TO

RULE 14.

BE F1LED AND DELIVERED TO OPPOSING CouNSEL. Twenty copies of each brief sball be filed with
tl1e clerk of the court, and at least two copies mailed or delivered to opposing counsel on or before the day on which the
brief is filed.
if6. S1zE AND TYPE. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size,
as to Leight and width, than the type in which the record is
printed. The record number of the cm;e and names of counsel shall be printed on the front cover of all briefs.
M. B. ATTS, Clerk.
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.
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RULE 14-BRIEFS
1. Form and contents of appellant's brief. The opening brief of the appellant (or
the petition for appeal when adopted as the opening brief) shall contain:
(a) A subject index and table of citations with cases alphabetically arranged.
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases.
(h) A brief statement of the material procee:lings in the lower court, the errors
ssigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
he record where there is any possibility that the other side may question the statement. \Vhere the facts are controverted it should be so stated.
(d) Argument in support of the position of appellant.
The brief shall be signed by at least one attorney practicing in this court, giving
is address.
The appellant may adopt the petition for appeal as his opening brief by so stating
·11 the petition, or by giving to opposing counsel written notice of such intention
,ithin five days of the receipt by appellant of the printed record, and by filing ;;.
copy of such notice with the clerk of the court. No alleged error not specified in the
opening brief or petition for appe:ctl shall be admitted as a ground for argument by
appellant on the hearing of the cause.
2. Form and contents of appellee's brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged.
itations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees
M•ith the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate, with apropriate reference to the pages of the record.
( cl) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this court, giving
address.
3. Reply brief. The reply brief (if any) of the appellant shall contain all the aut horities relied on by him, not referred to in his petition or opening brief. In other
·espects it shall conform to the requirements for appellee's brief.
4. Time of filing. (a) Ci·z:il cases. The opening brief of the appellant (if there be
one in addition to the petition for appeal) shall be filed in the clerk's office within
1fteen days after the receipt by counsel for appellant of the printed record, but in no
vent less than thirty clays before the first day of the session at which the case
s to be heard. The brief of the appellce shall be filed in the clerk's office not lat~r
han fifteen days, and the reply brief of the appellant not later than one day before
he first day of the session at which the case is to be heard.
'
(b) Criminal Cases. In criminal cases briefs must he filed within the time specified
n civil cases ; provided, however, that in those cases in which the records have not
Jcen printed and delivered to counsel at least twenty-five clays before the beginning
,f the next session of the court, such cases shall be placed at the foot of the dock~t
or that session of the court, and the Commonwealth's hrief shall be filed at least ten
days prior to the calling of the case, and the reply brief for the plaintiff in error not
ater than the day before the case is called.
(c) Stipulation of counsel as to filing. Counsel for opposing parties may file with
he clerk a written stipulation changing the time for filing briefs in any case; pro·ided, however, that all briefs must be filed not later than the day before such case
s to be heard.
5. Number of copies to b_e filed and delivered to opposing counsel. Twenty copies
f each brief shall be filed with the clerk of the court, and at least two copies mailed
r delivered to opposing counsel on or before the day on which the brief is filer! .
6. Size and Type. Briefs shall he nin e inch<', in length and six inches in wirlth , so
s to conform in dimensions to the printed record. and shall be printer! in tvpe not le%
The
11 size, as to height and width, than the type in which the record is printed.
ecord number of the case and names of counsel shall be printed on the front cover of
111 briefs.
7. Non-compliance, effect of. T~e clerk of ~his court is directed not to receive or
ile a brief which fails to comply w_ith the requirements of this rule. If neither side
,,as fil ed a proper brief the cause w1ll not be hear9. If one of the parties fails to file
proper brief he cannot be heard, but the case will be heard ex parte upon the argu~ent of the party by whom the brief has been filed.
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Supreme Court of ·Appeals of Virginia.
AT RICHMOND.

Record No. 3430
W. S. WASHINGTON AND EPPA D. KANE, CO-PARTNERS, TRADING AND DOING BUSINESS. A.S
,
WASHINGTON & KANE, Plaintiffs in Error,
11ersus

JOHN F. GARRETT AND JOHN HILL CARTER,
·
Defendants in Error.

ON APPLICATION FOR WRIT OF ERROR.

PETITION FOR WRIT OF ERROR.

To tlie Honorable the Justices of the Supreme Court of AppeaJs of Virginia:
.

The petitioners, W. S. Washington and Eppa D. Kane, CoPartners, trading and doing business as Washington & Kane,
respectfully show that they are aggrieved by a Final Judgment order entered by the Corporation Court of the C~ty of
Alexandria, Virginia, on January 12, 1948, in a case wher.eiu
they were plaintiffs and John F. Garrett ·and John Hill Carter were defendants, and for its 1·eview and reversal they :POV{
seek a writ of error, to that end presenting this petiti9n
2• 0 with supporting brief and a transcript of the record in
this case.·

2

Supreme Court of Appeals of Virginia
PROCEEDINGS ON TRIAL.

The plaintiffs filed their. Notice of Motion for Judgment
against ,the defendants, seeking to recover a real estate commission in the amount of One Thousand Dollars. ..The defendants filed demurrers which were sustained by the Court.
Thereupon, the plaintiffs filed an Amended Notice of Motion
for Judgment. Again demurrers were filed and again the
Cour~ entered an order sustaining the demurrers.
·
QUESTION INVOLVED.
The plaintiffs alleged that they were the sole, efficient, procuring cause of the sale of defendant Garrett's property and
that the defend ant Carter did nothing more than present the
contract. Are the complainants to be denied as a matter of
law, the right to a commission because they did not present
a contract and another agent did, or is it a question for the
jury to determine to what, if any, commission, plaintiffs are
entitled?
ASSIGNMENT OF ERROR.
Vve seek reversal of the judgment order on the ground
that the Court ened in sustaining the demurrers to the
Amended Notice of Motion for Judgment, and not sub3~' mitting the 0 case to a jury.
STATEMENT OF FACTS.
The defend ant Garrett listed his property lo-F-Sale-at--$23,000.00, net, with the plaintiffs, duly licensed re'al estate agents
in the City of Alexandria, Virginia, on or about February
26, 1947. In accordance with said listing, plaintiffs showed
'the property to Oliver Perry on April 3, 1947, and interested
h ~ its purchase. They advised him how he could haye
the. property financed. Perry promised to come to their office on April 4, 1947, and sign a contract. When Perry did
not come to their Qffice as promised, plaintiffs, at about four
o'clock P. M., on April 4th, delivered a letter to Miss Fisher,
the Secretary to defendant Garrett. The letter advised that
they had shown the property to Perry and interested him in
its purchase, and that he was their client. Miss Fisher discussed the matter with them and informed them that Mr.
Garrett was out of .the City but would return at eight o'clock
that evenin_g, and that she would communicate with him im.:..
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mediately upon ,his return. That at about eight o'clock of
the same evening, the .defendant Carter went to the home of
defendant Garrett and obtained authority to list said property for sale (prior to that time he had no. listing); that a
short time thereafter Ca1·ter 1·eappea1;ed at the home of Garrett and presented a contract signed by Perry for $23,...:
4• 000.00,net or thereabouts, *Carter never showed the prop.
erty to Perry and did nothing whatever to interest him
in it. Garrett told Carter that Perry was the client of plaintiffs and Carter replied that lie would ,vork out tbe matter of
commission with plaintiffs. Carter knew at that· time that
Perry had acted upon the advice of plaintiffs in making' arrangements for financing. the purchase of the property and
that both Garrett ·and Carter knew that the plaintiffs. had
doJ1e everything to promote the sale and that it was through
their efforts, and only their efforts, that the sale was made.
Perry had Carter to present the contract because Carter had
just previously sQld his (Perry's) property. That· at the
time of the acceptance of the contract by Garrett, both Ga1·rett ani{ Carter knew that the plaintiffs were entitled to the ·
commission, and Carter had Garrett to sign an independent
writing separ.ate and apart from the contract of sale, providing for a commission to Ca1·ter.

POINTS OF ARGUMENT.

.I·

1. It is not necessary for an agent to present a contract
of. sale in order to be entitled to ii, commission, if he is the
·
efficient, procuring cause of tbe sale.
· 2. That this is ont a case where two agents have the property listed and each uses his efforts to find a purchaser with
one agent. being successful in presenting a contract.
~ ARGUMENT.

· 1. .It is not 11,ecessary for an agent to present a contract of
sale in order to be e1ititled to a commissiot1,, if he is tlze effi-.
cie1it, procuring cause of the sale.
· ·

-It was the contention of the defendants tliat the plaintiffs
were not entitled to a commission because they did not ,present a contract. In· support of their contention, they relied
on the case of Ca,nnon, v. Ba.tes, 115 Va. 711. The facts of that
case are quite different from those of the instant case. I11
that case the1·e. were two agents known to each other as being
.

\
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actually engaged in making efforts to sell the property of the
defendant Cannon. The Court therein says:
"While the cases are not in accord, the. better rule seems
to be that when two or more brokers are employed and they
know ·of each other's employment, and one of them is not
more favored than another by the principal, he may sell to
the purchaser who is first produced, and the broker producing
said purchaser is entitled to the commission."

.

.· There is no Virginia case in which the facts are similar
to those in the instant case. In the Can-non v. Bates case, the
· Court recognized that there a re ca&es in which the broker
is entitled to his commission though he does not produce a
contract. Quoting from the opinion in the case, it is said:
·· "It also seems to be the general rule that wllere t.wo or
more brokers are authorized to make sale of land, but are
ignorant of each other's employment, that the broker
6" who was the "procuring cause of the sale is entitled to
the commissions. ,vhcre such broker is the efficient
cause of the sale, the fact that another broker,, or the owner
of the land himself, .takes the matter in hand and completes
the sale does not affect the right of such broker to the commissions. e e 0 \Vhere two or more of such brokers have been
endeavoring to bri.ng about a sale which is finally consummated and each mav have rendered meritorious services without which that result would not have been realized, a discrimination must be made between them to ascertain whose
services must be deemed to be the efficient and effective cause
of the sale (pp. 714 and 718).. ''
Under the admitted facts of this case, the defe1idant Carter did nothing whatever to effect the sale. He presented
the contract to the owner Gart'ett nfter the plaintiffs had sold
the purchaser the idea of buying the property. Is it to be
said as a matter of law that although plaintiffs did all of thE.'
work they were not entitled to compensation and that the
b1·oker who presented the contract was entitled to all of tho
commission V It is submitted that thi8 sl1ould be u question
for the jury.
The real estate brokerage business is now recognized to be
of such public interest as to require regulation by State Law.
Does the Cannon-Bates case give encouragement and support to a practice whereby one broker does the work and thu
buyer, anothe1· broker, and the owner co-operate to deny him
tho benefit of compensation for his work? If this be true,
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Broker A can interest buyer B in property and buye1· B can
· go to. Broker C and have him present the contract and
7"' have the commission divided between B *and C. It should
not be asking too much of the owner to require him to
see that the agent with whom he has placed his property for
sale is 1·ewarded for his efforts in procuring a purchaser.
2. That this is not a case where. two agents have the properly listed and each uses his eff'orts to find a purchaser with,
one agent being sitccessful in presenting ci contract.
·

The defendant Carter did nothing toward procuring the
purchaser for the property of defendant Garrett. He did
not have authority to sell the property until one-half hom
before he presented a contract. When he presented the contract he was advised by Garrett that Perry was a client of
the plaintiffs. Carter assured Garrett that the matter of
commission would be worked out with the plaintiffs. Carter
had Garrett to sign an independent writing· providing for
·a commission, which makes evident the fact that both Garrett and Carter knew that the plaintiffs would expect and
would be entitled 'to a commission for their ~ervices.
.
.
THE AUTHORITIES.
In the absence of any case presenting facts which are in
accord with those of the .instant case, plaintiffs take the liberty of presenting general principles of the law of the agency
of real estate brokers to support their position. ·
83
*In the Restatement of the Law of Agency, page 1053
(Vol. II), it is said:
"Where more than one broker is employed. If the o,vner
of property employs two or more brokers, not contracting
that any of them shall have an exclusive agency or power,
the broker who first secures the serious attention of tl1e customer ordinarily is entitled to the commission. If, however,
the first broker does not continue active negotiations, or if
it appears that his negotiations are likely to prove fruitless,
the principal is privileged to utilize the services of another
broker for the purpose of accomplishing the transaction; if
it is found that the services of such other broker predominate
in producing the purchaser, the principal has no duty to pay
commission to the first broker, and the second broker is entitled to
.
. the commission for his services. No more definite
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rule can be stnted as to the conditions under which one or the
other of the brokers is entitled to the commission.
: Illustrations :
6. P lists Blackacre with several brokers for its sale. One
of these, A, advertises and the advertisement is seen by T,
who examines the land and considers its purchase.. T happens to learn it is listed with nnother broker and, for his own
convenience, goes to him offel'ing a price satisfactory to P
~thout further negotiation. A is entitled to his commission.
· 7. P lists Blackacrc for sale with several brokers. One of
these, A, takes a prospective customer, T, to the land. T is
not convinced by A's arguments and goes to another
9~ broker, *who suggests further reasons for the purchase
and through whom the transaction finally is consummated.
It is a question for the triers of fact to determine whether A
01· B is the effective cause of the sale.''
,. Quoting from Corpus Juris, Secudum, Vol. 12, page 215, it
is said:

.
"
"Knowledge
or notice. An owner who has knowledge that
a certain broker first interested u customer with whom negotiations are still pending procreds at his peril in closin~ a
deal with sncl1 customer through another broker and paying
a commission to the latter broker; and he cannot thereby
avoid liability to the ~rst broker."
It is respectfully submitted that there is nothing in the
case of Ca11nwn. v. Bates at variance with the principles set
forth above. The question in the instant case is one of fair
dealing and peculiarly suitable for determination by a jury.
CONCLUSION.
. A writ of error is prayed that the judgment order of Janual'y 12, 1948, be reversed and that the case be remanded for
a trial by jury.
Respectfully submitted,
JOHN BARTON PHILLIPS,
Alexandria, Virginia,
Attorney for Petitioners.
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,.;CERTIFICATE OF COUNSEL.

I, John Barton Phillips, an Attorney duly qualified to prac, tice in the .Supreme Court of Appeals of Virginia, and whose
address is 105 South Royal Street, Alexandria, Virginia, do
p.ereby state that in my opinion the order complained of ought
to be reviewed.
JOHN: -B.A.RTO:N PHILLIPS ..
l\fEl\fORANDUM.
This petition and brief will be filed with .the Clerk of the
Sup1·eme Court of Appeals at Richmond, Virginia.
The petitioners will adopt tl1is petition for a writ of error
and brief as their opening brief.
A copy of the petition and brief was delivered to Frank
L. Ball, Esquire, and Howard "\V. Smith, Jr., Esquire, Counsel for defendants on the 5th day of May, 1948, at their respective offices in Arlington and ·Alexandria, Virginia.
JOHN BARTON PHILLIPS,
Counsel for Petitioners~
11 >!<

"Receipt of a copy of the foregoing petition and brief
is hereby acknowledged this 5th day of May, 1948.
FRANK L. BALL,
Counsel for John F. Garrett.
HffWARD
SMITH, JR.,
Counsel for John Hill Carter.

w:

. Received ~fay 6, 1948~
M. B. WAT:rs, Clerk.
9

_Writ of error awarded.

Bond $300.00.

May 25, 1948.
WILLIS D. MILLER.
Received lfay 25, 1948.
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RECORD
In the Corporation Court of the City of Alexandria, Virginia.
W. S. ,vashington and Eppa D. Kane, Co-Partners, trading
and doing business as ·washington and Kane,
·

' -v.

.

John F. Garrett and John Hill Carter.
At Law #3362.
NOTICE OF MOTION FOR JUDGMENT.
Filed .June

23, 1947.

To John F. Garrett
102 South vVashington Street
and
John Hill Carter
917 Prince Street

.:

You and each of you are hereby. notified that on the 14th
day of July, 1947, at ten o'clock A. M., or as soon thereafter
as we may be heard, we will move the Corporation Court of
the City of Alexandria, Virginia, in the Courtroom thereof,
for a judgment against both and each of you in the amount
of $1,000.00 and costs, the said amount being due and owing
to us for Real Estate Commission in connection -with the sale
of the property known as 609 Upland Place, Alexandria, Virginia, to Oliver Perry.
·
You, John·F. Garrett, the owner of the said p1·operty, listed
the· said property with us, duly licensed Real Estate Agents
in the City of.Alexandria, Virginia, on or about February 26,
1947, at a sale price of $23,000.00 net. In accordance with
said listing we showed the said property to the said .QJ!ver
Perry on, to-wit, April 3, J947, and interested him in maldng
·
purchase of saia. property. That the said Oliver
page 2 ~ Perry promised to come to our office -011; to-wit:
April 4, 1947, and sign a contract. That on the
evening of to-wit: April 4, 1947, we notified the office of you,
John F. Garrett, that we had interested the said Oliver Perry
in making purchase of said property. That on, to-wit: the
evening of April 4, 1947, you, John Hill Carter, or your Agent,
contacted the· said John F. Garrett and presented a- contract
of Oliver. Perry for $23,000.00 net or thereabouts, when you,
John Hill Carter, and your Agent then and there knew that
you ~-npt-the procuring cause of the s~le; that ,you had
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never shown s1i1id property to the said Oliver Perry; and
that the said Oliver Perry had become interested in said
property ~olely through our efforts. That we are now advised that you, John F. Garrett, have since paid a commission of $1,000.00 to you, John Hill Carter, both of you knowing at the time that we were entitled to said commission by
reason of our efforts in procuring a purchaser ready, willing
and ab\e to buy upon the terms as given by you, J obn F. Garrett.
·
That you, John Hill Carter, knew at the time that said
contract was presented to said John F. Garrett, that we were
entitled to the Commission on said sale and you, in order to
circumvent this obligation had the said John F. Garrett to
sign an independent writing separate and apart from the
contract of sale, providing for a commission to you, John
Hill Carter.
·
That by reason of the aforegoing you, John F. Garrett, arc
indebted to us in the aforesaid amount of $1,000.00, and you,
John Hill Carter, a1·e holding for our benefit, the commission
paid to you by the said John F. Garrett by reason of said
~~.

.

For the a foregoing, we will ask judgment in the aforesaid ·
amount of $1,000.00 and costs against you and each
page 3 ~ of you at the aforesaid time and place.
·.
Given under our hands this 17th day of Jumh
1947.
vVASHINGTON AND KANE
(S) W. S. 'WASHINGTON,
Co-Pal'tner.
By (S) J'OHN BARTON PHILLIPS,
Agent and Attorney~( S) EPPA D. KANE,
Co•Partner.
.
By (S) JOHN BARTON PHILLIPS,
Agent and Attorney. : , ,
SERGEANT'S RETURN.
Executed on the 21st day of June, 1947, by serving a true
copy of the within Notice of Motion, in writing, on John ~Garrett and John Hill Carter, in person, in Alexandria, Virginia.
·
Given under my hand this 21st day of June, 1947.
ROBT. H. COX,
City Sergeant.
By: ( S) EffW. J. SILLEX,
Deputy Sergeant.
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DEMURRER.
Filed July 9, 1947.
Now comes the Defendant, Jolm F. Garrett, and demurs

to the Notice of l\Iotion filed against him and says that the

same is not sufficient in law and assigns as his grounds the
following:
. 1. The Notice of :Motion does not state that Plaintiffs pro<,luced to the Defendant, Garrett, a purchaser ready, willing
and able to buy the prope1:ty in question at the agreed price.
2. The Notice of :Motion accuses the other Defendant, John
Hill Carter, of certain unlawful acts but in doing so does not
allege any facts which makes the Defendant, Garrett,·liable
to Plaintiffs.
3. The Notice of l\Iotion alleges that Plaintiffs
page 4 } showed the purchaser the property and interested
.
him in the purchase of the Defendant, Garrett's,
property but it does not show that Plaintiffs did anything
further towards closing or consummating the deal with the·
Defendant, Garrett.
4. The Notice of Motion does not show any situation or
statement of facts which, as a matter of law, would make
Garrett liable to Plaintiffs for a commission unless and until
the Plaintiffs produced a purchaser ready, willing and able
to pay to the Defendant, Garrett, an acceptable price, which
said Notice of l\Ioti01i does not allege.
5. The fact that the Plaintiffs may have sl1own the purchaser the Defendant, Garrett's, property with his consent
and the fact that Plaintiffs may have interested said purchaser in the purc11ase of said property does not, as a matter
of law, make the Defendant, Garrett, liable to said Plaintiffs
unless they produced a purchaser to said Defendant ready,
willing and able to buy at an acceptable price.
6. The Notice of Motion for Judgment does not allege that.
the Plaintiffs. had the sole right to show and sell the said
prnperty for the Defendant, Garrett, and in that case the
Defendant, Garrett, had the right to list his property with
any number of brokers and he had a rigl1t, as a matter of law,
to accept the first agreeable contract brought to him by any
one of the brokers and the fact that more than oue broker
may have been soliciting and trying to sell said property to
the same purchaser is no concern of the Defendant, Garrett,
and imposes no obligation upon him to pay a commission ex-

W. S. Washington, etc., v. Jolin F. Garrett, et al.

11

cept to such a broker. who produced such a contract as is
herein described.

(S) CHAR.LES HENRY SMITH,
p. d.
DEMURRER.
Filed Sept. 25, 1947.
page 5}

Now comes the Defendant, John Hill Carter, and
demurring to the notice of motion for judgment
filed herein insofar as it pertains to this defendant, says:
1. That the said notice of motion for judgment does not
state· a cause of action against this defendant and therefore
is insufficient in law.
·
'
2. That tl1e said notice of motion for judgment should,
therefore, be disrili~sed as to this defendant.

(S) JOHN HILL CARTER,
By: HOWARD W. SMITH, JR.,
His Attorney.
September 25, 1947.

ORDER SUSTAINING D_EMURRER.
Entered Sept. 8, 1947.
On the 23rd day of July, 1947, came the parties by their
attorneys and thereupon the demurrers heretofore filed in
behalf of both defendants were argued by counsel and the
Court took the same under consideration;
And now, l1aving fully considered the same, the Court being of the opinion that the said demurrers should be sustained;
· It is therefore adjudged and ordered that the said demurrers filed on behalf of the defendants be and they are hereby
sustained; to whicl1 ruling ·of the Court the plaintiffa by counsel excepted.
Aud thereupon the plaintiffs asked leave of court to file an
amended motion for judgment herein;
Upon consideration wliereof leave is hereby granted to the

,;;_;:
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plaintiffs to file an amended motion for judgment herein on
or before the 8th day of September, 1947.
(S) WM. P. ,voOLLS, Judge.
page 6 ~ · Seen :
¢,

(S) JOlIN BARTON PHILLIPS,
Attorney for Plaintiffs.
(S) FRANK L. BALL,
Attorney for John F. Garrett.
(S) HOWARD W. SMITH, JR.,
Attorney for .-!~hn Hill Carter.

AMENDED NOTICE OF l\IOTION FOR JUDG?\IENT.
Filed Sept. 8, 1947.
You and each of you are hereby notified that on the 8th
day of September, 1947, at ten o'clock A. M. (Daylight Saving Time) or as soon thereafter as we may be heard, we
will move the Corporation Court of the City of Alexandria,
Virginia, in the Courtroom thereof, for a judgment against
both and each of you in the amount of $1,000.00 and costs,
the said amount being due and owing fo us for Real Estate
Commission in connection with the sale of the property
known as 609 Upland Place, Alexandria, Virginia, to Oliver
Perry.
You, John Jr.!_. Garrett, the owner of the said property,
listed the ·said property with us, duly licensed Real Estate
Agents in the City of Alexandria, Virginia, on o·r about February 26, 1947, at a .so)e price of $23,000.QO net. In accordance with said listing we showed the said property to the
said Oliv~r Perry on to-wit: April 3, 1947, and iijtereste<l
him in its purchase and had him to agree to purG;hase ~!1-W,
property. We advised him at that time how he coulcrar-,
range to have the property :financed. That the said Oliver
Perry promised to come to our office on the following day,
to:.wit: April 4, 1947, and sign a contract. The said' Oliver
Perry did @.t come to our office as promised and on· the afternoon of to-wit: April 4, 1947, at about 4 o'clock,·
page 7 ~ we delivered to Miss Dorothy Fisher, Secretary for
you, John F. Garrett, at your office, 102- South
,vashington Street, a letter advising tlmt we had shown, the
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property to Oliver Perry and interested him in its purchase,
.and that he was our client. We then and there discussed
the matter with the said Miss Fisher, who informed· us that
, you, John F. Garrett, was out of town but would return at
.about 8 o'clock P. M. that evening and that she would communicate with you, John F. Garrett, immediately upon your·
return.
That you, John Hill Cm·ter,Jlid not have the said property
listed for sale before the evening of April 4", 1947; that at
about 8 o'clock of said day, you, John Hill Carter, or your
representative, went to the home ,of you, John F. Garrett,
and obtained authority to list the said property for sale;
that a short time thereafter, you, John Hill Carter or your
representative reappeared at the home of tl10 said John F.
Garrett, and presented a contract of the said Oliver Perry
for $23,000.00 net or thereabouts. That you, John Hill Carter, and your representative then and there knew that you
. l1ad never shown the said property to the said Oliver Perry;
that you l1ad done nothing whatever to interest the said
Oliver Perry in the said property; that the said ,John F. Gar1·ett then and there told you or your representative that the
said Oliver Perry was our client and that you or your representative then and there replied tl1at you would work out
the matter of commission with us. That you, John Hill Carter, then and there knew that the said Oliver Perry had acted
· upon our advice and made arrangements for financing tbe
purchase of the said property; that you, John F. Garrett,
and you, John Hill Carter, then and there knew that we had
done everything to promote the said sale; that it was through
om· efforts and only our efforts. tl1at the sale was made, and
tliat the said Oliver Perry had you, J olm Hill Carpage 8 ~ ter, to present the contract only because you had
just previously sold his property. That we are now advised that yon, John F. Garrett, have
·
since paid a commission of $1,000.00 to you, John Hill Carter, when both of yon lmew at the time the said contract w~s,. /
presented that we were entitled to the said commission byV'
reason of our efforts in procuring a purchaser ready, willing
and able to buy upon the terms as given by you, John F. Garrett.
That you, John Hill Carter, knew at the time that said
contract was presented to said J ohu F. Garrett, t4nt we were
entitled to the Commission on said sale and you, in order
to circumvent this obligation, had the said John F. Garrett
to sign an independent writing separate and apart from the

,,
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contract of sale, providing for a connnission to, you, John
Hill Carter.
·
That by reason of the aforegoing you,'Jolm F. Garrett, are
indebted to us in the aforesaid amount of $1,000.00, and yout
.John Hill Carter, are holding for our benefit, the commission
paid to you by the said John F. Garrett by reason of said
sale.
.l!,or tpe aforegoing, we will ask judgment in the afore.,.
said amount of $1,000.00 and costs against you and each of
you at the aforesaid time and place.
· Given under. our hands this . day of. September, 1947.
"\VASHiNGTON AND KANE,
Co-Partner.
By: JOHN BARTON PHILLIPS,
Agent and Attorney.
(S) EPPA D. KANE,
Co-Partner.
By: (S) 'JOHN BARTON PHILLIPS,
Agent and Attorney.
page 9
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DEMURRER.
Filed Sept. 16, 1947.

Now comes the Defendant, John F. Garrett, and demurs
to the amended Notice of Motion filed against him and say~
that the same is not sufficient in law and assigns as his
grounds the following:
1. The Notice of Motion does not state that Plaintiffs ·produced to the Defendant, Garrett, a purchaser ready, willing
and able to buy the property in question at the agreed price.
2. The Notice of Motion accuses the other Defendant, John
fill Carter, of certain unlawful acts but in doing so does not
allege any facts which makes the Defendant, Garrett, liable
to Plaintiffs.
3. The Notice of Motion alleges that Plaintiffs showed the
purchaser the property and interested him in the purchase
of the Def~mdant, Garrett's property but it does not show
that Plaintiffs did anything further towards closing or consummating the deal with the Defendant, Garrett.
4. The Notice of Motion does not show any situation or
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statement of facts which as a matter of law, would make Garrett liable to Plaintiffs for a commission unless and until
the Plaintiffs produced a purchaser ready, willing and able
to pay to the .Defendant, Garrett, an acceptable price, which
said Notice of Motion does not allege.
5. The fact that the plaintiffs may have shown the purchaser the defendant, Garrett's, property with his consent
and the fact that Plaintiffs may have interested said purchaser in the purchase of said property does not, as a matter
of law, make the Defendant, Garrett, liable to said Plaintiff1:1
unless they produced a purchaser to said Defendant ready,
willing and able to buy at an acceptable price.
.
6. The Notice of Motion for Judgment does not
page 10 } allege that the Plaintiffs had the sole right to
show and sell the said property for the Defendant,
Garrett, and in that case the Defendant, Garrett, had the
right to list his property with any number of brokers and he
had a right; as a matter of law, to accept the first agreeable
contract brought to him by any one of the brokers and the
fact that more than one broker may have been soliciting and
trying to sell said property to the same purchaser is no concern of the Defendant, Garrett, and imposes no obligation
upon him to pay a commission except to such a broker who
p~·oduced such a contract as is herein described.
CHARLES HENRY SMITH and
FRANK L. BALL, p. d.,
A ttys. for John F. Garrett.
DEMURRER.
Filed July 14, 1947.
Now comes the defendant, John Hill Carter, and demurring
to the notice of motion for judgment filed herein insofar aR
it pertains to this defendant, says:
1._ That the said notice of motion for judgment does not
state a cause of action against this defendant and therefore
is insufficient in law.
2. That .the said notice of motion for judgment should,
therefore, be dismissed as to this defendant.
JO:ijN HILL CARTER,
By: HOWARD W. SMITH, JR.

July 12, 1947.
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or Virginia

ORDER SUSTAINING DEMURRER TO
AMENDED DECLARATION.
Entered Jan. 12, 1948.

This matter having heretofore come on to be heard upon
the amended declaration and the demurrers filed thereto on
behalf of both defendants and having been argued and submitted to the Court, and the Com·t now having fully considered the same and being of the opinion that the said demurrers
should be sustain~d; ·
:It is, therefore, adjudged and ordered that the demurrers
filed to the amended motion for judgment by both of the defendants be, and they are hereby, sustained and the motion
for judgment herein be, and the same is hereby, dismissed
at the costs of the plaintiffs.
To the action of the Court in sustaining the said deIJlurrers
and entering judgment for the defend ants, the plaintiffs, by
counsel, excepted.
Entered Jan: 12, 1948.
(S) WM. P. WOOLLS, Judge.

Seen:
(S) JOHN BARTON PHILLIPS,
Attorney for Plaintiffs.
(S) HOWARD "\V. SMITH, JR.,
Attorney for 'John Hill Carter.
(S) FRANK L. BALL,
Attorney for John F. Garrett.

STIPULATION.
To: Frank L. Ball,
. Counsel for John F. Garrett,
and
Howard W. Smith,
Couns~l for John Hill Carter.

·w. S. Washington, etc., v. John F.
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Take notice that at ten o'clock A. M., on the 26th
day of April, 1948, the plaintiffs in the above entitled case will by their Counsel, apply to the Clerk of the said
Court, at his office in the said City, for a transcript of the
record in said case, for the purpose of seeking a writ of error
to the final Order entered in said case on January 12, 1948,
and making the following designated parts of the record to
be included in said transcript:
·
1. Notice of Motion for Judgment.
2. Demurrers to said Notice of Motion for Judgment.
3. Order sustaining Demurrers to said Notice of Motion for
Judgment.
4~ Amended Notice of Motion for Judgment.
5. Demurrers to Amended Notice of Motion for Judgment.
6. Order sustaining Demurrers to the Amended Notice of
· Motion for Judgment.

Given under my hand this 14th day of April, 194x.
(S) JOHN BARTON PHILLIPS,
Attorney for Plaintitis.
Legal and timely service of tbe foregoing notice is hereby
accepted, and we stipulate that the parts of the record in thiR
case designated in the fore going Notice shall constitute the
complete and entire record of the said case for the purpose·
of an application for a Writ of Error to the Supreme Court
.of Appeals of Virginia,.

(S) FRANK L. BALL,

Atty. for Garrett,

(S) HOWARD W. SMITH, .TE.,

Atty. for Carter,
Attorneys for Defendants.

page 13}

CLERK'S CERTIFICATE.

·I, Elliott F. Hoffman, Clerk of the Corporation and Cir. cuit Courts of the City of Alexandria, do certify that the
within papers constitute the entire record in the proceedings
styled W. S. Wasbington and Eppa D. Kane, Co-partners,
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v.

trading and doing business as Washington and Kane ·John
F. Garrett and John Hill Carter.
I do further certify that due notice of the application for
the transcript bas been served on the Attorneys for the Defendants.
Given under my hand and seal of the Corporation Court
this 27th day of April, 1948.
(Seal)

ELLIOTT F. HOFFMAN,
Clerk of Corporation Court.
A Copy-:-Teste:
M. B. WATTS, C. C.
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