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Record No. 3941
In the

Supreme Court of Appeals of Virginia
at Richmond

JOHN TWOHY, II
V.

H. H. HARRIS

FROM THE CIRCUIT COURT OF THE CinT OP NORFOLK

BULB 5:12~BBIEPS.

^5 Number of Copies. Twenty-five copies of eaeli brief shall
be'filed with the clerk of the Court, and at least three copies
mailed or delivered to opposing counsel on or before the day
on which the brief is filed,
. . , . ,
j
&G Size and Type. Briefs shall be nine inches in length and

six inclies in width, so as to conform in dimensions to the

printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.

Court opens at 9:30 a. m.; Adjourns at 1:00 p. m.

RULE 5:1^BRIEFS

§1, Form and Contents of Appellant's Brief. The opening brief of appellant shall
contain:

(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition,
may refer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.

(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may question the
statement. When the facts are in dispute the brief shall so state.

(d) With respect to each assignment of error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.

(e) The signature of at least one attorney practicing in tins Court, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall con-

(a) A subject index and table of citations with cases alphabetically arranged. Cita
tions of Virginia cases must refer to the Virginia Reports and, in addition, may refer
to other reports containing such cases.

(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellant.

(c) A staieinent of the facts which are necessary to correct or amplify the state
ment in appellant's brief in so far as it Is deemed erroneous or inadequate, with ap
propriate references to tlie pages of the record.
(cl) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving
§3, Reply Brief. The reply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brief.

§4. "Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number

of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5:2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of

the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.

(a) The opening brief of the appellant shall be filed in the clerk's office within
twenty-one days after the date the printed copies of the record, or the substituted
copies allowed under Rule 5:2, are filed in the clerk's office. The brief of the ap
pellee shall be filed in the clerk's office not less than twenty-one days, and the reply
brief of the appellant not less than two days, before the first day of the session at
which the case is to be heard.

(b) Unlcs.s tlic appellant's brief is filed at least forty-two days before tiie be
ginning of the next session of the Court, tlie case, in the absence of stipulation of
counsel, will not be called at that session of the Court; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed at
least fourteen days prior to the calling of the case, in which event the reply brief for

the appellant shall be filed not later than the day before the case is called. This para
graph does not extend the time allowed by paragraph (a) above for the filing of the
appell.ant's brief.

.

. ..

(c) Counsel for opposing parties may file with the clerk a written stipulation
changing the time for filing briefs in any case;' provided, however, that all briefs
must be filed not later than the day before such case is to be heard.

§5. Number of Copies. Twenty-five copies of each brief shall be filed with the
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which the brief is filed.

§6. Size and Type. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, and shall be printed in type not

less in size, as to height and width, than the type in which the record is_ printed. The
record number of the case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.

§7. Effect of Noncorapliance. If neither party has filed a brief in compliance with
the requirements of this rule, the Court will not hear oral argument If one party has
but the other has not filed such a brief, the party in default will not be heard orally.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3941

VIRGINIA:

In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Wednesday the 3rd day
of October, 1951.

JOHN TWOHY, II,
against

H. H. HARRIS,

,
'

Appellant,

,

Appellee.

From the Circuit Court of the City of Norfolk.

Upon the petition of John Twohy, II, an appeal and
supersedeas is awarded him from a decree entered by the
Circuit Court of the city of Norfolk on the 25th day of May,
1951, in a certain chancery cause then therein depending
wherein H. H. Harris was plaintiff and the said petitioner
was defendant, upon the petitioner, or some one for him, en
tering into bond with sufScient security before the clerk of
the said circuit court in the penalty of thirty-seven thousand
dollars, with condition as the law directs.

Supreme Court of Appeals of Virginia
R£CORD
EXHIBITS.
EX.P.II.

C. H. J.

, Norfolk, Virginia,
January 27, 1947.
John Twohy, II, Esq., President
Commonwealth Sand & Gravel Corporation
Seaboard Air Line Railway Building
Norfolk, Virginia.
Dear Mr. Twohy:
I have not heretofore made any reply to yours of December
28, 1946. This was partly for the reason that I was so aston
ished and stunned by the action taken and the reasons attrib

uted for that action that I hardly knew how to frame a reply.
I felt that if you did not desire my services any fui*ther I must
accede to your wishes that I should not report for duty there
after.

I never had any intimation, until the receipt of your letter,
that others had to be employed to do my work or that I had
or showed any lack of interest in the general progress of the
companies. I am distressed to learn that you had such senti
ments and I can only wish that you had given me some inti
mation that you entertained them.
I construe your letter to mean that my employment is ter

minated as of June 30,1947, your letter serving as six monliis
notice thereof, and that between December 28,1946 and June
30,1947,1 have been relieved of all duties, subject, of course,
to your right to call upon me in the interval for such duties,
if any, as you should want me to perform.
I further construe your letter to mean that you desire that
at the. time of the termination of my employment I shall re

sign both as an employee and as trustee. Will you please let
me know whether my construction of your letter is correct.
I regret exceedinly that an association of so many years
should be so abruptly and unexpectedly brought to an end.
Very truly yours,
-

H.H. HARRIS.

^
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EX. P IV,

C. H. J.

February 1,1947
Commonwealth Sand & Gravel Corp.,
and Associates—John Twohy, 11,
President,

Norfolk, Virginia

, i
• . .

■

. ;
. ' :

; •
'

.
'■ ' i

Gentlemen:

Iacknowledge receipt of your letter of January 30, 1947,

wherein you advise me that my employment by the Common
wealth Sand and Gravel Corporation and associate companies,
has been terminated, as of the 28th day of December, 1946;

and you further request that Iresign as Treasurer of the
several companies, as of the 2nd day of January, 1947; and
further advise me that ifIdo not resignIwill be discharged
in the minutes of the companies.

In view of said demand by you,Itake this means of tender

ing my resignation, to become effective as of January 2nd,
1947, as Treasurer of Commonwealth Sand and Gravel Cor
poration, Transit Mixed Concrete Corporation, Interstate
Sand and Gravel Corporation, Aberdeen Sand Company, In

corporated, and Ready-Mixed Concrete Corporation; as Sec
retary of Allied Sand and Gravel Corporation; as SecretaryTreasurer of Regal Realty Corporation, and as Vice-President
and Treasurer of Angerona Corporation.
Very truly yours,
H. H. HARRIS

EX. P V.
C. H. J.

' It was swell indeed to be able to talk with you, and to learn
conditions could have been worse. Do not worry about things
on this end of the line, everything is sailing smoothly.

4
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In our conversation you asked about the stocks in your
mothers name:—There is one (1) share of Commonwealth
stocky and 198 of the Regal Realty Corporation.
I know Mrs. Twohy will keep me advised as to how you are
coming along, and with the very best of luck, I am
H.H,H.

Dear Harris:

Talked to the mayor today and enjoyed if and certainly
enjoyed talking to you. I am not woriying; first keep thena
rolling. I expect to he operated on tomorrow for a hugh gall
stone and removal of gall bladder. If all goes well you will
hear from me later in the week. Give Robie & a0 my love.
JOHN TWOHY,II
EXDI.
C. H. J.

April 8th, 1940.

-

Mr. H. H. Harris,
233 Law Building,
Norfolk, Virginia.
Dear Harris:

Please secure H. W. Chaffee's approval on all checks is
sued on all Companies until my return to the office or. home.

I shall explain my reason for this when I am up and about.
Yours very truly.
JT2nd

WMC

EX.D 111.

C. H. J.

Joiin Twohy, II, v* H. H. Harris.
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April 16tb, 1940.

,

Mr. H. H. Harris,
233 Law Building,
Norfolk, Virginia.
Dear Harris:

I no longer see the necessity for your making any long
distance calls, therefore, will you kindly discontinue making
these,from date of the receipt of this letter.
i
You will also not make any orders for the purchase of
supplies or materials without the consent and approval of
Mr. Chaffee.

Yours trulyj

.i

JT2nd

•

MWC

f. .

EX. D IV.

C. H. J.

January 16th, 1942.

Mr. H. H. Harris,
Secretary-Treasurer,

'

Transit Mixed Concrete Corp.,

:|

Commonwealth Sand & Gravel Corporation, and
Aberdeen Sand Company, Inc.

Prom: Mr. John Twohy, TL
My dear Mr. Harris:
Effective today at Noon you will please cause to be type

written over your signature, citing therein such parts of this
letter as are pertinent thereto, the following instructions and.
take such appropriate action as may be necessary to put them
into effect as rapidly as is convenient:
The Accounting Office and the responsibility for the proper
conduct of its affairs, together with full responsibility for all

6
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accounting is to be placed under Mr. W.C. Everett. The con
duct of the General Office as distinct from the Accounting Of
fice, together with full responsibility for tbe conduct thereof,
rests upon W. J. Chenoweth. Neither myself, nor Mr. Snow,
nor Major Thom, nor yourself will interfere in any way in
the proper conduct of the affairs of these two departments.
All matters pertaining thereto will be taken up with the re
spective responsible heads.
. Please cause as soon as possible all files dealing with the
affairs of the Accounting Department such as all data deal
ing with accounts payable and receivable, pay rolls, petty
cash, compensation. State, Federal, Social Security taxes,
demurrage, freight bills, drafts, notes, over-charges, junk
sales and such comparable matters to be placed in separate
files to be designated Accounting Files and after this separa
tion has occurred, we will then take steps to physically put
these files in as convenient a location as possible to the Ac
counting Department. All other files will be kept separate
and where necessary, appropriate cross-references estab
lished.

EX. DV.

C. H. J.

May 24, 1942.
To Mr. H. H. Harris

From W. C. Everett

Subject Information needed to close Commonwealth, Inter
state and Aberdeen as of April 30, 1942.
Under date of May 1st, I wrote you as follows:

''"VVe are now in the midst of closing Commonwealth, Inter
state and Aberdeen for the month of April, and will need have
the information asked for in my memorandum to you April
25—that is—

"A statement of the insurance policies for each of these

three Companies, showing tbe Policy Number, Company, Date
of Policy, Date of expiration and the Premium."
You replied to m-e as follows:

** Attached are the policies: The breakdown on Policies ap-

Jolin TTwohy, II, v. H. H. Harris.
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plying to the several Companies I believe are noted on the
bills.

In compliance with your demand received today, I am re
turning the policies herewith.
In the meantime^ I wish to advise that not having received
the statement, requested in nay letter of May 1st, the books of
the three Companies have not been closed, and I wish to in
form you that Mr. Twohy was raising *'sand'* Saturday, the
23rd instant, with me, because of the delay. I am now mak
ing another formal request On you for these statements, which
were reqnested in the first instant in my letter above referred
to.

W. C. EVERETT.

IVCE/hhj,

EX, D VL

C. H. J.

June 5th^ 1.942.
Mr. Harris, Mr. Chenoweth, Mr. Everett
Mr. Twohy
Subject Freight bills and Insurance,
File.

Effective immediately, all matters pertaining to the check
ing, filing and vouchering of freight bills will be handled ex
clusively by the Accounting Department.
All matters pertaining to insurance in all forms for all of
the corporations will be handled exclusively by the General
Office. This will relieve Mr. Harris of any responsibility for
freight bills and place that responsibility on the Accounting
Department. This will relieve Mr. Harris of any responsi
bility in connection with insurance and place that respon
sibility on Mr. Chenoweth.
JOHN TWOHY, n
JTII/ac.

8 .
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D X. RejectecL
.

C. H. X

May 1, 1942>
To Mr.Twoliy
From W. G. Everett

, Subject

Ou April 25tb, I wrote Mr. Karris requesting" a statement
of the Insurance Policies, said statement to show Policy Num
ber, Company, Date erf Poliey^ Date of expiration and the
Premium.

On May 1st, I traced for reply to this letter asking for the
statement.

Instead of sending me a statement as requested, he sent
all of the Policies, together with my letter of May 1st, with a
note:

Attached are the policies r The breakdown on Policies:
applying to the several companies, I believe, are noted on the
bills.''

As Mr. Harris handles the Insurance, it seems to me that
we should have a statement signed by him and hold him re
sponsible for the figures.
I would like to discuss this matter with you.
W. C. EA^EEETT.

WCEAliD'

EX.DVIL

'

.

C H. J.
June I§tb, 1942.

To Mr. Harris

From Mr. Twohy

Subject Information on and authorization of expenditures.
Your memorandum dated 6/18/42 containing the rather

cryptic command "Pick up title. HHH",to which is jMnned

John Twohy, II, v. H. H. Harris.
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a coupon of the Norfolk National Bank of Commerce, does
not meet with my approval. Would you be kind enough to
furnish Mr. Everett with proper information and proper
authorization for this expenditure. It would be deeply ap

preciated both in the interest of clear cut bookkeeping and
office atmosphere.

The same comment goes for your second memorandum of
6/18/42 covering transfer to my disbursement account of
$250.00 and I judge your salary of $100.00.
It is most desirable to facilitate in every way possible com
plete and accurate records.
JTII/ac.
C. H.

EX. D VIII.

0. H. J.

July 30th, 1942.

Mr. Harriss, Mr. Everett, Mr. Jolliff,
Mr. Chenoweth, Mrs. Dowe.

Mr. Twohy

Subject Opening of mail.

Effective tomorrow morning, in order to relieve any bur
dens entailed in the matter of opening mail and to facilitate

its distribution promptly, all mail for all companies will be
opened under the direction of Mr. Chenoweth from this date
forward.

JOHN TWOHY,II
JTII/ac.

10
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EX. D IX.
a H. j.

September 25th, 1943.
Mr. H. H. Harris,
Secretary-Treasurer,
Transit Mixed Concrete Corp. and
Commonwealth Sand & Gravel Corp.,
Norfolk, Va.
Dear Mr. Harris:

According to the information which you and Mr. Jolliff
have furnished me, I am in the embarrassing situation of
having unwittingly participated in the creation of a situation

which reflects no credit on me or the companies, namely, the
Transit Mixed Concrete Corporation and the Commonwealth
Sand & Gravel Corporation, in that the letter of the law in

our relation with the Federal Reserve Bank, in my opinion,
has not been completely complied with.

I shall expect you monthly hereafter to present me with
information as to the status of all officers' accounts with a

comparison of the amounts authorized, this to include charges
to salary and withdrawals; and should any officer, for any
reason overdraw his salary account, I want it brought imme
diately to my personal attention. From this time on I shall
expect no money to be transferred from either the Transit

Mixed Concrete Corporation or the Commonwealth Sand I

Gravel Corporation to any allied operation.
■ I shall look to your personally for the execution of this
direction minutely.
Very truly yours,
JOHN TWOHY, II
President.

EX. D X.

C. H. J.

Jolm Twoliy, H, v, H. H. Harris.
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February 29th, 1944.
Mr. Collins Denny, Jr.,
Attorney at Law,

-

Travelers Bldg.,
Hichmond, Va,

. . ;
.

■

Dear Collins:

We have decided that it is best that we dissolve the Regal

Realty Corporation and Mr. Twohy has suggested that I

write you with the view of having this matter consummated.
The Regal Realty Corporation was incorporated on Octo
ber 1st, 1926, and its only holdings were the house in which

Mr. Twohy lived on Boiling Avenue and several vacant lots
adjacent thereto. The house and all the lots have been sold
and the corporation has no assets whatsoever. ,

I am attaching hereto bill covering registration fee and
franchise tax in the amount of $20,00 for the year 1944, which
has not been paid and it is assumed that it will not be neces
sary to pay.

Will you please advise in regard to the above at your early
convenience and oblige.

Very truly yours,
REGAL REALTY CORPORATION
H,H. HARRIS

Secretary-Treasurer.

plaintiff'S exhibit ....
DEFENDANT'S EXHIBIT XI.
C. H. J.

February 16, 1939

Mr. John Twohy 11
and Major L. G.Thom:

After several years of careful observation I believe that
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with a few changes at the Norfolk office a substantial saving
can be shown in the operation of the several companies.
I would suggest that:

I. Dismiss from the service the present Sec'ty-Treas., for
reasons best known to yourselves, and replace him with some

of the thoroughly capable men you now have in the organiza
tion and at the same time let it be thoroughly and emphati
cally known that no further company checks can be drawn
without Jwo signatures. This would result in a saving of

$5,000.00 per year. At this time a life Insurance policy on.
the life of the Sec'ty-Treas. would be cancelled and this would

result in a saving of about $1,200.00 per year.
II. Dismiss from the service Miss Jones for the same rea

sons as above and replace her with another stenographer at
a salary of $15.00 per week. The saving in this instance
would be $10.00 per week or $500.00 for the year.
As can readily be seen these sa"\dngs would amount to$6,700.00 and after adjusting the salaries of the remaining
force the saving would amount to about $6,000.00 per year.
m. Turn over to Mr. Chaffee all of the bills, letters, etc.
that com&:to Ihe office which do not pertain directly to the
Corporations.] This would include the paying of all bills con

tracted pej^dnally by John Twohy and the keeping of proper
records and files to fully explain these transactions; the

handling of all appointments made by John Twohy and fur
thering the interest of John Twohy (and the Corporations)
in any way he possibly can. If this does not fully occupy Mr.
Chaffee's full time the balance can be used for the Corpora
tions'benefit. -

IV. Mr. Everett should keep all social security records and
handle all payrolls, also receive all incoming mail, see thatsame is properly distributed and answered. He should also-

write all letters regarding past due accounts and see that all

the minutes of the various Corporations are properly re
corded. Items III and IV fuHy cover all the work Harris and
Jones are now doing.

V. I think Mrs. Dowe should continue along the same lines
she^ is now working. The new stenographer could generally
assist in the office, doing most of the filing, answering tele
phone, and helping wherever needed.

VE. I would place a $60,000.00 mortgage on Transit Mixed

Plant and Equipment, which I think is worth at least $200,000,00; pay Seaboard Citizens the lien they have on the Ac
counts Receivable, thereby gaining about $20,000.00 working

capital. Repay this loan at the rate of $1,000.00 per month
for sixty (60) months.

John Twohy, II, v. H. H. Harris.
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I would also place a $20,000.00 mortgage on Interstate
Equipment which would give this company about $17,000.00
working capital. Repay this loan at the rate of $500.00 per
month for 40 months.

VII. No prices should be quoted by anyone without first
contacting plant Superintendents, Major Thom or John
Twohy II.
VIII. I am firmly convinced all purchases (over $25.00)

should be handled by one person (possible Chaffee) with the
assistance of any employee or officer he may need. This per
son then should buy only after getting competitive bids. Our
purchases for material will run about $40,000.00 per year,
perhaps more in the future, so you can see if 2^% is saved
that means $1,000.00 in money.
I believe if these recommendations are put in effect and
with the whole organization working together the future suc
cess of the Corporations is assured.

Respectfully submitted,
Below is a list of equipment and other items purchased in
the past few years and paid for by Transit Mixed.
Aberdeen, N. C.

Dragline
Railroad Tract

'
, '
; ! •

Well or Water Supply
Land or Sand Deposits
Crane, Washer, Conveyor, Auto, etc.
Capital losses, 1938
Interstate.

Capital losses, 1938
Cash paid out in excess of earnings, 1939
MiUers Drug Store

<

$14,000.00
4,500.00
'

' '
!

870.00
1,400.00
6,600.00
1,000.00

' '

6,500.00
5,000.00
4,500.00

Stock—Building Loan
990.00
Loans to Officers and employees, this item would or
dinarily have been charged to expense had it not
been for the restrictions on Officers Salaries
1,000.00

Advances to John Twohv for the purpose of paying
life insurance premiums, settleing Ruffih suit,
. (
purchase of Drug Store and other property
20,000.00
$66,360.00

14
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PLAINTIFF'S EXHIBIT ....
DEFENDANT'S EXHIBIT XII.
C. H. J.

December 15, 1947
Mr. John Twohy II
Box 387

Norfolk, Virginia
Re: H. E. Harris

Dear Jack:

Mr. H. H. Harris of 1600 Boiling Avenue, Norfolk, Vir
ginia, has consulted Mr. William G. Maupin, attorney at law,
this City, and myself in connection with claim Mr. Harris
has against you, and Mr. Maupin and myself would like very
much to discuss the matter with you at your earliest conveni
ence. Consequently, I shall appreciate your contacting Mr.
Maupin with a view of making an appointment at a time and
place agreeable to you and Mr. Maupin,, and I will endeavor
to make the time and place selected by you agreeable to me.
With kindest regards, I am
Very truly yours,
MAURICE B. SHAPERO
MBS:w

'

cc: Mr. William G. Maupin,
Attorney-at-Law
National Bank of Commerce Bldg.
Norfolk, Virginia
Mr. H. H. Harris

1600 Boiling Avenue
Norfolk, Virginia

page 6 \

Virginia:

In the Circuit Court for the City of Norfolk.
H. H. Harris, Plaintiff
V.

John Twohy, II, Defendant

Jolin Twohy, II, v. H. H. Harris.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

Pursuant to the provisions of Appellate Procedure Rule
5:1, Section 4, defendant John Twohy, II, by his attorney,
files this notice of appeal and assignments of error with the

Clerk of the Circuit Court of the City of Norfolk,
ERRORS ASSIGNED

1. The Court erred in allowing plaintiff to file his second
amended bill of complaint.
2. The Court, erred in allowing the plaintiff to take incon
sistent positions at successive stages of the controversy, the
second amended bill of complaint stating a supposed cause of
suit which was entirely different from the cause of suit stated
in the,original hill.
3. The Court erred in overruling defendant's special plea
of the Statutes of Limitations.

4. The Court erred in directing an issue out of chancery
for a trial by jury on the question of whether or not plaintiff
had a contract with the defendant as alleged in plaintiff's
second amended bill of complaint.

5. The Court erred in overruling defendant's motion to
strike the testimony offered for plaintiff at the coiielusion

•of plaintiff's evidence; the Court erred in overruling de
fendant's motion to strike the testimony for plaintiff at the
conclusion of all the evidence.

6. The Court erred in refusing defendant's motion
page 7 }■ to set aside the jury verdict, and in overruling de
fendant's motion to dismiss the bill of complaint
and the amended bill of complaint and the second amended
hill of complaint.
7. The Court erred in refusing to grant defendant a new
trial.

8. The verdict was contrary to the law and the evidence
and without evidence to support it.
9. The Court erred in decreeing specific performance of
the contract alleged in the second amended hill of complaint,

and said contract is unenforceable in equity (and no cause of
action can be maintained thereon at law) because:
(a) Such alleged contract is void and unenforceable for
uncertainty and indefiniteness.
(b) Such alleged contract is lacking in mutuality.
(e) Such alleged contract is lacking in consideration mov
ing from plaintiff to defendant.

16
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(d) Such alleged contract is. unilateral, and plaintiff had
no obligation thereunder.

. 10. The Court erred in its rulings on the admission and
exclusion of testimony as follows:

(a) In aHowing plaintiff to prove certain supposed ser
vices for the defendant in 1937, three years prior to the mak

ing of the supposed'contract in suit, at Reporter's Transcript
pages 23, 24y 25, 26 and 27.

(b) The Court erred in rejecting defendant's Exhibit X,
and in refusmg to permit cross-examination of plaintiff
thereon, as set forth at Reporter's Transcript pag*e 101.

(c) After first ruling properly, the Court erred in allowing
plaintiff to state that his actions, inconsistent with the exist

ence of the contract which be claimed, were taken on the ad

vice of counsel, as set forth at Reporter's Transcript pages
141,142 and 14^
11. The Coui*t ■ erred in entering judgment for plaintiff,
and the judginent in his favor is plainly wrong.
Dated June' 27th, 1951.

W- R. ASHBURN,
Attorney for John Twohy, II, defendant
Ashburn, Agelasto and Sellers
502 Citizens Bank Building
Norfolk, Virginia

page 10[

BILL OF COMPLAINT.

Your complainant, H. H. Han-is, respectfully presents to>
your Honor the following case r

1. That prior to the year 1930 your complainant was em-

John Twohy, II, v. H. H. Harris.
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ployed by Massaponax Sand & Gravel Corporation, a Vir
ginia coi'poration, the principal office of which was in Fredericksburg, Virginia, occupying the positions of General Ac
countant, Office Manager and Assistant to the President of
that corporation, and your complainant and his family lived
in the City of Fredericksburg, Virginia. Some time in the
year 1929 the defendant, John Twohy, II, leased the proper
ties of said corporation for a period of three years, and at
the request of said defendant your complainant, on or about
the first day of January, 1930, entered the employ of said
defendant and performed substantially the same duties which
he had theretofore performed for the Massaponax Sand &
Gravel Corporation. Your complainant remained in Fred
ericksburg until about October, 1930, at which time, at the
request and upon the instructions of said defendant he moved
to the City of Norfolk, remaining in the employ of said de
fendant and performing in Norfolk substantially the same
services that he had theretofore performed in Fredericksburg
in and about the business of the said Massaponax Sand &

Gravel Corporation, which business was being conducted by
said defendant through the year 1932.
2. Your complainant remained in the employ of

page 11 }- said John Twohy, II, the defendant herein con
tinuously from on or about the first day of Janu
ary, 1930, until the 28th day of December, 1946, as will more
fully appear below. During the time that your complainant
was employed by the said defendant a number of corpora
tions, in which the defendant had a controlling interest, were ,
operated under the supeiwision, management and control of
said defendant, and your complainant was charged with duties
in connection with all of said corporations and was an officer
of all of them, to-wit:
.
Your complainant was Treasurer and a member of the
Board of Directors of Commonwealth Sand & Gravel Cor

poration and performed substantial services for that corpo
ration.

Your complainant was Treasurer and a member of the
Board of directors of Interstate Sand & Gravel Corporation
and performed substantial services for that corporation.
Your complainant was Treasurer and a member of the
Board of Directors of Transit Mixed Concrete Corporation
and performed substantial services for that corporation.
Your complainant was Treasurer and a member of the
Board of Directors of Eeady-Mixed Concrete Corporation
and performed substantial services for that corporation.

Your complainant was Treasurer and a member of the
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Board of Directors of Aberdeen Sand Company and per
formed substantial services for that corporation.
Your complainant was Secretary and Treasurer and a
member of the Board of Directors of Regal Realty Corpor
ation and perfoimed substantial services for that corpora
tion.

Your complainant was Vice President, Treasurer and a
member of the Board of Directors of Angerona Corporation
and performed substantial services for that corporation.

Until the year 1945 your complainant was Secretary and
Treasurer of Enterprise Drug Company, Incorporated, and
performed substantial services for that corporation. In the
year 1945 your complainant resigned as an officer of said
last named corporation.

page 12 }■

3. During the period extending from 1932 until
December 28, 1946, all of the corporations named

in paragraph 2 of this bill were under the general manage
ment and control of said defendant who, according to the
infoi-mation and belief of your complainant, owned substan
tially all of the stock in all of them with the exception of
Angerona Corporation, in which the controlling stock interest

was vested in the wife of the defendant. The business of all

of said corporations was conducted from the office of the de

fendant, and your complainant was not only an officer and
director of all of them, as above set forth, but was called upon
to perform and did pei-form very important and substantial

duties with regard to the business of all of said corporations.
During the same period of time your complainant performed,
in addition to these services to the corporations above men

tioned, valuable and important services to the defendant per

sonally with regard to financial and tax matters and many

other matters of a personal nature.

4. On or about the first day of March, 1940, your complain
ant became dissatisfied with the compensation he was receiv
ing for the duties performed by him and had an interview
'With the defendant in which your complainant told the de

fendant that he could no longer afford to continue with, his
duties as officer, director and employee of the corporations
hereinabove named, and his duties to the defendant per
sonally for the amount of compensation that he was receiv
ing. Your complainant told the defendant at that time that
he would seek other employrnent and advised the defendant

that he believed he could obtain considerably more compensa
tion for comparable services in such other employment; At
this interview the defendant requested complainant to remain
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an Ms employ, and as an inducement to your complainant so
to remain in the employ of the defendant, the defendant then
and there promised your complainant that if he would remain
in the employ of the defendant and of the corporations named
above, which were controlled by the defendant, he, the de
fendant, would make over to your complainant ten per cent
of the capital stock of each of the corporations in which your
complainant was an officer and director and by
page 13 }• which he was employed, and for which he had been
and was performing services, /md that if com
plainant would then remain in the employ of the defendaht
and continue to perform services for the defendant aud for
the corporations above mentioned which he had been per
forming, he, the said defendant, would, if at some future tim^
the complainant should sever his employment with the de
fendant and the defendant's corporations named above, pay
to the complainant in casTfthe book value of said ten per cent

of the capital stock of said corporations, or the appraised
value thereof, whichever might be higher.
Relying upon this promise of the defendant your complain
ant did remain in the employ of the defendant and did remain
as officer and director of the corporations named above, and

did continue to perform the services for the said corporations
and for the defendant until the 28th day of December, 1946,
upon which date the defendant, as President of the Common
wealth Sand & Gravel Corporation and associate companies,

wrote, signed, and sent to your complainant a letter which is
herewith filed marked Exhibit *'A", and prayed to be read as
part of this bill. In this letter your complainant was sum
marily dismissed as of January 1, 1947, and was requested to
terminate his employment by resignation. Your complain
ant's salary was continued for six months from January 1,
1947, but his services terminated on January 1, 1947. This
letter was confirmed by another letter from ,said defendant
as President of Commonwealth Sand & Gravel Corporation,

and associate companies, dated January 30, 1947, which is
herewith filed as Exhibit"B" and prayed to be read as part
of this bill.

5. Defendant has not had transferred to the name of your

eomplainant any stock in any of the corporations above

named, nor has"he paid to your complainant either the book
value of such ten per cent of such stock or the appraised value
thereof, and your complainant"is advised and therefore
charges that the defendant ought in equity and good consci
ence be compelled to perform his promise hereinabove set out
and to pay to your complainant either the book value or ap-
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praised value of ten per cent of the outstanding capital stock
of all of said corporations mentioned above, whichever may
be the higher. Your complainant is not advised as to the
value of said stock jas of the first day of January, 1947, or as.
of this date; but your complainant is advised and

page 14[ therefore charges that more than ten per cent of
the stock of all of said corporations is owned and
stands in the name of said defendant, with the possible ex
ception of Angerona Corporation,in which, as your complain
ant is advised, substantially all the capital stock stands in
the name of the wife of the defendant.

Your complainant therefore prays that the said contract
between your complainant and the defendant may be specifi
cally enforced, and that the defendant be compelled to pay to

your complainant the book value or the appraised value,
whichever may be the highest, of ten per cent of the outstand
ing stock of Ready-Mixed Concrete Corporation, Aberdeen
Sand Company, Regal Realty Corporation, Angerona Cor

poration, Commonwealth Sand & Gravel Corporation, Inter
state Sand & Gravel Corporation, Enterprise Drug Company,
and Transit Mixed Concrete Corporation; that defendant be
compelled to give an accounting to your complainant disclos
ing the amount of the capital stock in each one of said cor
porations above named outstanding, the book value thereof
per share, and the appraised value thereof per share; that
all proper references be had, accounts taken, and evidence
heard; that proper process may issue; that the said John
Twohy,II be made a party to this bill and required to answer
the same, but not under oath, answer under oath being hereby
expressly waived; and that your complainant be awarded
such other and further relief, both general and special, as the
nature of his case may require or to equity may seem meet.
And your complainant will ever pray, etc.
H.H. HARRIS
MAURICE B. SHAPERO
WM. G. MAUPIN
p. q.

page 15 }
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EX.PL

C. H. J.

Norfolk, Va.

Address your reply to
December 28th, 1946.
Mr. H. H. Harris,
1600 Boiling Ave.,
Norfolk, Va.

•

All agreements contingent upon strikes, accidents and other
causes beyond our control
Dear Harris:

I have attempted to afford you every opportunity to grow
in statute with these corporations,, to no avail. I have had to
employ other people to properly do the work you should have
seen the need for and attended to without any prompting on
my part, and in view of your evident lack of interest in the
general progress of the companies,I do not feel that it is fair
to the other employees of the several corporations, either
here or elsewhere, or to myself to continue to carry you far
ther. Therefore, you need not report for duty after this date.
In consideration of the length of time which you have had
with these companies, it is my present intention to give you
six months* notice as of January 1st, 1947, and your checks
will be mailed to you each week at your present address. I
shall expect you, of course to terminate your employment
here by resignation and I shall expect your resignation as
trustee at the same time, and after check you will be given a
receipt for such papers as are in your possession and received
by us.
,
I reget exceedingly that this must be done, but I have waited
patiently from year to year, in vain, in the hope that your
activity would increase and that you would become a con
structive force in the organization.

Very truly yours,
COMMONWEALTH SAND & GRAVEL
CORPORATION AND ASSOCIATE
COMPANIES

JOHN TWOHY,II
President.
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*

«
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EX. P III.

'^

C. H. J.
Norfolk, Va.

Address your reply to
January 30th, 1947.
Mr. H. H. Harris,
1600 Boiling Ave.,
Norfolk, Va.

All agreements contingent upon strikes, accidents and other
causes beyond our control
Dear Harris:

Please do not try to write into my letter of December 28th,
1946., anything that is not specifically contained therein.
As for intimation that your work was unsatisfactory, the
condition that the books were in December, 1945, and my re
peated requests that you secure and read some standard works
on the duties of a treasurer should have been all the intima

tion needed that your work was not satisfactory.
December 28th was the end of an office pay week. Your em
ployment terminated as of that day. In lieu of the customary
week's notice, because of your length of employment with the
companies as stated before, it is my present intention to pay
you weekly for a period of six months. Therefore, you are
not now, nor have you been an employee or officer of these
companies since December 28th, 1946. IfIreceive your resig
nation as treasurer of the several companies and trustee dated
January 2nd, 1947, or at any date approximate thereto, the
matter will be treated as a resignation; provided, however.I
do not, it shall have to be treated in the minutes as a dis-.
charge.
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There are certain private papers of your own in the oflfice
which, should you care to resign, I would appreciate your
•coming up and removing, as they are in the way. If not, they
will be, with aU care possible, put away and held for your
direction, but with no risk or responsibility assumed by us
for them.

A prompt reply to this letter will be greatly appreciated.
Very truly yours,
COMMONWEALTH SAND & GEAVBL
COKPORATION AND ASSOCIATE
COMPANIES

JOHN TWOHY,II
President.
^'EXHIBIT B",
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SPECIAL PLEA OF THE STATUTE OF LIMITATIONS,

Now comes the defendant, by his attoraeys, and says that
the supposed cause of suit set forth and alleged in the bill of
'complainant filed in this cause did not accrue to the said com
plainant within three (3) years next preceding the institution
of this suit, nor within five (5) years next preceding the in
stitution of this suit, and the said defendant intends to and

■does rely upon a plea of the statute of limitations in said
cause, and now files the same. And this the said defendant
Is ready to verify.
DENNY, VALENTINE & DAVENPORT

ASHBURN, AGELASTO & SELLERS
p. d.

page 20 )■
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ANSWEE FOE DEFENDANT.

For answer to the bill of complaint exhibited against him
in the above styled cause, or so much thereof as the defend
ant is advised that he is required to answer, the said defend

ant, reserving all just exceptions to said bill for its many im
perfections of form and substance, answering says:

1. The bill is without substance, the court is without juris
diction, the complainant has no cause of suit against the de
fendant and he is not entitled to any equitable relief.
2. The defendant is without sufficient knowledge to affirm or
deny the alleged positions of the complainant, or his functions
or .duties as an employee of Massaponax Sand and Gravel
Corporation prior to the year 1930, but he requires strict
proof of all material allegations of Paragraph One of the
bill which are or may be relevant to the cause of action as
serted by complainant. It is true that during some periods
of time the complainant was an employee in some of the
business enterprises in which the defendant was interested,
and at such times said complainant was subject to the direc
tions of the defendant in the performance of the duties which
complainant had undertaken.

3. Defendant denies that complainant was in the employ of
John Twohy,II as an indirtdual until the 28th day of Decem
ber, 1946. It is true that complainant was employed by sev
eral companies in which the defendant had a stock interest at
various times and of which the defendant was an officer. It

will be necessary to examine the corporate records
page 21 [• of said companies to accurately ascertain the of
ficial position of defendant thermn as officer and/or
director from time to time, and the corporate recoi*ds of said
companies will be available and the facts respecting the posi
tion o-f defendant in said companies will be set forth from
said records and by testimony as may be relevant in the course
of this proceeding. The said corporate records of said com

panies an^ testimony will establish any official positions held
by complainant in said companies froin time to time as may
be relevant.

4. The contents of Paragraph Three of this an.swer applv as
well fo Paragraph Three of the bill of complaint as to Para

graph Two thereof, and are again incorporated herein by
reference without a repetition which would be unnecessary.
While defendant was active in the affairs of all of the cor
porations by which the defendant was employed from time to

time, or in which he held any official position between the years
1932 and 1946, it is denied that said defendant was in control
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of said corporations for in law and in fact the said corpora
tions were controlled by the respective boards of directors
thereof. Defendant is without sufficient information to spe

cify the duties and services wdiich the complainant attempted
to render for said corporations, and any of them, hut he ex

pressly denies that said duties were either important or sub
stantial, and on information and belief asserts that the serv
ices of complainant were not well performed and that com
plainant neglected many services which he should have per
formed in the course of his employment. Defendant denies
that the complainant performed either valuable or important
services to him personally, and again says that any such serv
ices as complainant undertook wore neither important nor

valuable nor were they well or propeid^ performed.
5. Defendant expressly denies that he has made any prom
ise to complainant as is in manner and form alleged in Para
graph Four of the bill of complaint; asserts that he has never
made any promise to complainant which was not wholly per
formed ; denies that he has any contractual obligation to com
plainant of any sort or nature whatsoever, or that he is in
debted to complainant or obligated to complainant in any form
whasoever in money or stock or otherwise. Defendant ad
mits that he was the author of the letter filed with the bill of

complain as Exhibit A therewith and the letter which is
filed with the bill of complaint as Exhibit B therewith, and
states that said letters apeak for themselves,

page 22 }■

6. It is true that defendant has not transferred
to the name of the complainant any stock in any of
the corporations by which complainant was from time to time
employed, nor has defendant paid the complainant either the
book value of ten (10%) per cent of such stock or the ap
praised value thereof, and defendant has no obligation so to
do one or either of such things, and defendant has no obli
gation to complainant of any sort or kind whatsoever. De
fendant says that his stock holdings in any such corporations,
so far as relevant to the issues in this cause, will be matters
of evidence in the course of these proceedings;

And now having fully answered, this defendant prays to
be hence dismissed with his reasonable costs in this behalf

expended.
DENNY. VALENTINE & DAVENPORT

ASHBURN, AGELASTO & SELLERS
p. d.
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SECOND AMENDED BILL.

" •;

To the 'Honorable Clyde H. Jacob, Judge of said Court:

Your complainant by way of amendment to bis original bill
of complaint in this cause and to bis amended and supple

mental bill of complaint bereiii says that heretofore be &ed
bis bill of complaint in this Court against the defendant, to
which bill of complaint be hereby refers and asks that it be.

taken and read in connection with this bis amended and sup
plemental bill to the same extent and with the same effect as

if the same were herein fully recited, and that heretofore and
after the filing of bis bill of complaint herein be filed bis
amended and supplemental bill of complaint, to which amended
and supplemental bill of complaint be hereby refers and asks
that it be taken and read in connection with this bis amended
and supplemental bill to the same extent and with the same

effect as if herein fully set out; and the defendant herein
filed bis answer to said original bill of complaint and other
proceedings were thereon bad in this Court as will appear
in the records of this cause, and the complainant hereby begs
leave to file this bis Second Amended Bill of Complaint in this

cause, which leave having been granted, your complainant,H. H. Harris, presents to your Honor the following case:
1. That prior to the year 1930 your complainant was em
ployed by Massaponax Sand and Gravel Corporation, a
Virginia Corporation, ther principal office of which
page 33 } was in Fredericksburg, Virginia, occupying the
positions of General Accountant, Office Manager
and Assistant to the President of that corporation, and your
complainant and his family lived in the -City of Fredericks
burg, Virginia. Some time in the year 1929 the defendant,
John Twohy, II, leased the properties of said corporation for
a period of three years, and at the request of said defendant
your complainant, on or about the first day of January 193(>

entered .the employment of said defendant and performed
substantially the same duties which he had heretofore per
formed for the Massaponax Sand & Gravel Corporation,
Your complainant remained in Fredericksburg until about
October 193Q, at which time, at" the request and upon the in
structions of said defendant he moved-to the City of Norfolk,
remaining in the employ of said defendant and performing
in Norfolk substantially the same services that he had there
tofore performed in Fredericksburg in and about the busi
ness of the said Massaponax Sand & Gravel Corporation,
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which hnsiness was being- conducted hy said defendant through
the year 1932.

2. Your complainant remained in the employ of said John

Twohy, n, the defendant herein, continuously from on or
about the first day of January, 1930, until the 28th day of
Hecemher, 1946, as will more fully appear below. During fhe
time that your complainant was employed by the said defen
dant a number of corporations, in which the defendant had a
eontrolling interest, were operated under the supervision,
management and control of said defendant, and your com

plainant was charged with duties in connection with all of
said corporations and was an officer of all of them, to-wit:

Your complainant was Treasurer and a member of the'
Board of Directors of Commonwealth Sand & Gravel Cor

poration and performed substantial services for that corporalion.

'

Your complainant was Treasurer and a member of the
Board of Directors of Interstate Sand & Gravel Corporation
and perofrmed substantial services for that corporation.
Your complainant was Treasurer and a member of the
Board of Directors of Transit Mixed Concrete Corporation

and performed substantial services for that corporation.
Your complainant was Treasurer and a member of the
Board of Directors of Beady-Mixed Concrete Corporation
and performed substantial services for that Corpage 34} poration
Your complainant was Treasurer and a member
'of the Board of Directors of Aberdeen Sand Company and
perfoimed substantial services for that corporation.
Your complainant was Secretary and Treasurer and a
member of the Board of Directors of Begal Realty Corpor

ation and performed substantial services for that corpora
tion.

Your complainant was Vice President, Theasurer and a
member of the Board of Directors of Angerona Corporation

and performed substantial sei-vices for that corporation.
Until the year 1945 your complainant was Secretary and
Treasurer of Enterprise Drug Company, Incorporated, and

performed substantial services for that corporation. In the
year 1945 your complainant resigned as an officer of said
last named corporation.

During the period extending from 1932 until December 28,
1946, all of the corporations named in paragraph 2 of this
Second Amended Bill were under the general management
and control of said defendant who, according to the informa-
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tion and b^ef of your complainant, owned substantially alJ
of the stock in all of them with the exceprtion of Angerona
Corporation,in which the controlling stock interest was vested
in the wife of the defendant

Tlie business of all of the said

corporations was conducted from the office of the defendant,
and your complainant was not only an officer and director of
all of them, as aboVe set forth, but was called upon to perform
and did perform very important and substantial duties with,
regard to the business of all of said corporations. During
the same period of time your complainant performed, in
addition to these services to the corporations above men
tioned, vauluble and important services to the defendant with
regard to financial and tax matters and many other matters
of a personal nature.
4. On or about the first day of March, 1940, your com
plainant became dissatisfied with the cornioensation he was
receiving for the duties performed by him and had an inter
view with the defendant in which your complainant told the
defendant that .he could no longer afford to continue with
his dutigFS as officer, director and employee of the corporai tions hereinabove named, and his duties to the

page 35 ^ defendant personally for the amount of compen
sation that he was receiving. Your complainant
told the defendant at that time that he would seek other
employment and advised the defendant that he believed he

could obtain considerably more compensation for compara
ble services in such other employment. At this interview the
defendant requested complainant to remain in his employ,
and as an inducement to your complainant so to remain in
the employ of the defendant and of the corporations named
above the defendant then and there promised your complain
ant that if he would remain in the employ of the defendant
and of the corporations named above, which were controlled
by the defendant, he, the defendant, would hold for the bene
fit of the complainant ten per cent of the capital stock of each
of the corporations in which your complainant was an officer
and-director and by which he was employed, and for which hehad been and was performing services; and that if com
plainant would remain in the employ of the defendant
arid continue to perform services for the defendant and
for the corporations above mentioned which he had been
performing, he, the said defendant, would, if at some futuretime, the employment of the complainant with the defendant
and the defendant's corporations named above should be
ended, then pay to the complainant in cash the book value of
said ten per cent of the capital stock of said corporations, or
the appraised value thereof, whichever might be higher.
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Relying upon this promise of the defendant your com
plainant did remain in the employ of the defendant and did
remain as officer and director of the corporations named
above, and did continue to perform the services required of
him for the said corporations and for the defendant until the
28th day of December, 1946, upon which date the defendant,
as

President

of

the

Commonwealth

Sand

&

Gravel

Corporation and associate companies, wrote, signed, and
sent to your complainant a letter which was herein filed
marked Exhibit "A" with the Bill and is prayed to
he read as part of this Bill. In this letter your com
plainant was summarily dismissed as of January 1, 1947,
and was requested to terminate his employment by resig
nation. Your complainant's salary was continued for
six months from January 1, 1947, but his services term

inated on Januaiy 1, 1947. This letter was confirmed
by another letter from said defendant as President of
Commonwealth Sand & Gravel Corporation, and

page 36 j- associate companies, dated January 30,1947, which
was herein filed as Exhibit "B" with the biU and

is prayed to be read as a part of this bill.
5. Notwithstanding said promise, defendant has not paid
to your complainant either the book vaule of such ten per
tjeiit of such stock or the appraised value thereof, and your
complainant is advised and therefore charges that the de
fendant ought in equity and good conscience be compelled to
perform his promise hereinabove set out and pursuant there
to be compelled to pay to your complainant either the book
value or appraised value of ten per cent of the outstanding
capital stock of all of said corporations mentioned above,
whichever may be the higher. Your complainant is not
advised as to

the value

of said stock as of the first

day of January, 1947, or as of this date; but your com-

IDlainant is advised and therefore charges that more than
ten percent of the stock of all of said corporations is owned
and stands in the name of said defendant, with the possible
exception of Angerona Corporation, in which, as your com
plainant is advised, substantially all the capital stock stands
in the name of the wdfe of the defendant. Your complain
ant alleges that he is interested in ascertaining the value
of the stock of all of the corporations above

named

since the amount which is due the complainant from the de
fendant is measured by the book value and/or the appraised
value thereof; your complainant has no access to the books
and records of said corporations above named or any of
them; and he is advised, believes and therefore charges that
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alf of such corporate books and records are in the custody
and control of the defendant. And your complainant further
charges that the defendant ought to be compelled to make
discovery thereof and to give an accounting of the assets and
liabilities of said corporations and all of them to the end that
the hook value of the stock in all of the above named corpor
ations may he accordingly ascertained and the amount of
money to which your complainant is entitled he determined.
Your complainant therefore prays that the said contract
between your complainant and the defendant may he specific
ally enforced, and that the defendant be compelled to pay to
your complainant the boOk value or the appraised
page 37 }• value, whichever may he the highest, of ten per
cent of the outstanding stock of Ready-Mixed Con
crete Corporation, Aberdeen Sand Company, Regal Realty
Corporation, Angerona Corporation, Commonwealth Sand
& Gravel Corporation, Interstate Sand & Gravel Corporation,
Interprise Drug Company and Transit-Mixed Concrete Cor
poration; that defendant be compelled, to give an accounting
to your complainant disclosing the amount of the capital stock
in each one of said corporations above named outstanding,
the book value thereof per share, and the appraised value
thereof per share; that all proper references be had, accounts
taken, and evidence heard; that proper process may issue;
that the said John Twohy, II, be made a party to this bill
and required to answer the same, hut not under oath, answer
und,er oath being hereby expressly waived; and that your
complainant be awarded such other and further relief, both
general and special, as the nature of his case may require or
to equity may seem meet.
And your complainant will ever pray, etc.
H. H. HARRIS.
.

MAURICE B. SHAPERO

WM. G. MAUPIN,
p. q.

(On hack)
Filed 11-29-49.

MARY E. ODOM, D. C.
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SPECIAL PLEA OF THE STATUTE OF LIMITATIONS.

Now comes the defendant, by his attorneys, and he says that
the complainant ought not to have or maintain the cause of
suit asserted against him in this cause, because such specified
eause of suit did not accrue to the complainant within three
years next preceding the institution of this suit, nor within
five years next preceding the institution of this suit, and said
cause of suit is barred by the Statutes of Limitations for suchi
•cases made and provided.
ASHBURN, AGELASTO & SELLERS
Counsel for Defendant

page 40 }■

.

ANSWER FOR DEFENDANT.
I

Defendant files this his an^'or to complainant's second
•amended bill and prays that same will be treated as well as
an answer to complainant's first amended bill, and so far as is

pertinent to complainant's original bill, and for, his answer
to all of the allegations and charges against him or so many
thereof as are material, he says:
1. The allegations against the defendant are without sub

stance, the Court is without jurisdiction, the complainant has
no cause of suit against the defendant and is not entitled to

any equitable^ relief. The cause of suit asserted by the com
plainant is without foundation in fact or in law or in equity,
and the contract which the defendant is alleged to have made
with the complainant according to the alle.ffations of the bill is
void for uncertainty and indefiniteness and for lack of mutual
ity. The contract as alleged is unenforceable and in viola

tion of the Statute of Frauds and a plea of the Statute of
limitations is a complete defense to complainant's cause of

suit, as said specified cause of suit did not accrue to the com
plainant within three years next preceding the institution of
this suit., nor within five years next preceding its institution.

2. The defendant is without sufficient knowledge to affirm

or deny complainant's relations to the Massaponax Sand and
Gravel Corporation prior to the year 1930, but he requires
strict proof of all material allegations of Paragraph One of
the bill which are or may be relevant to the cause of suit as-
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serted by complainant It is true that during some
page 41[ periods of time alleged in said paragraph, the
complainant was an employee in some of tlie busi
ness enterprises in which the defendant was interested, and
at such times as he was an employee the complainant was sub
ject to the directions of the defendant in performance of the
duties which the complainant had thereby undertaken.
3. Defendant denies that complainant was in the employ of
John Twohy, III as an individual up to the 28th day of De
cember, 1946. It is true, however, that complainant was em
ployed by and received compensation from several corpora
tions in which the defendant had a stock interest at various
times and of which the defendant was an officer. The defend

ant at many of such times was the directing head of each of
the six corporations named in Paragraph Two of the bill of
complaint, and the complainant at various times was a cor
porate officer or director of some or all such corporations, and
the corporiate records of said corporations will disclose ac
curately the time periods in which the complainant was a cor
porate officer or director of any such corporations, Complain
ant has performed at some time periods services for the de
fendant as requested, and they Avere voluntarily performed
by him. The corporations named by complainant were in law
and ill fact controlled by the respective boards of directors
thereof, and while defendant was active in their affairs pur
suant to his employment by them, it is not true that he was
in sole control of said corporations. Tlie duties which com
plainant undertook to perfonn for said corporations were

not well perfonned at all times, and complainant neglected
many services which he should have performed in the course
of his employment.

4. Defendant expressly denies that he has made any prom
ise or entered into any contract with complainant as is in man
ner and form alleged in Paragraph Four of the second
amended bill of complaint; asserts that he has never made
any promise to complainant which was not wholly performed;
denies that he has any contractual obligation to complainant
of any sort or nature whatsoever, or that he is indebted to
complainant or obligated to complainant in any manner or
form whatsoever in money or stock or othenvise. Defendant
says that the contract alleged in Paragi-aph Pour of the seond
amended bill of complaint is void and unenforceable at law

or in equity if any such contract had been made by him, which
is not admitted but is expressly denied,
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5. It is true that the defendant has not paid to
complainant either the book value or the appraised
value of ten (10%) per cent of the stock of the six corpora-
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tions named in the bill, and defendant denies that he has any
obligation,, duty or liabilitj'- to make any such payment or
that he has any obligation or liability to complainant of any
sort or kind whatsoever. Defendant denies that complainant
has any right to an accounting or to a discovery to ascertain
the value of the stock in any or all of such corporations or
any claim upon such stock or any right to an accounting of
assets or liabilities of said corporations or any of them. De
fendant denies that complainant has the right to any specific
performance or to any relief either general or special.
Now having fully answered, the defendant prays to be hence
dismissed with his reasonable costs in this behalf expended.
ASHBITEN, AGELASTO & SELLEKS
Counsel for Defendant
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DECREE ORDERING ISSUE OUT OF CHANCERY.

This cause came on this day to be heard upon the bill of
complaint and the exhibits filed therewith, answer of the de

fendant thereto, the amended and supplemental bill of the
plaintiff praying discovery in certain particulars and the or'der entered thereon, and the Second Amended Bill of Com
plaint, the Answer and Plea of Limitations of the defendant
thereto and general replication to said answer; and the Court,
without at this time passing- on said plea of Limitations, be^
ing of opinion that there is and will be such conflict in the
evidence adduced by the respective parties hereto as in the
opinion of the court will render it proper that an issue should
be made and tried by a jury at the bar of this Court, it is
ADJUDGED, ORDERED AND DECREED that an issue

be^ made and tried by a jury at the bar of this Court to ascer
tain and decide the following question.; to-wit:

,

Whether or not the defendant on or about the first day of
March, 1940, promised the plaintiff, in consideration of plain
tiff's agreement to remain in the employ of the defendant and
of the following corporations, to-wit; Ready Mixed Concrete
Corporation, Aberdeen Sand Company, Regal Realty Cor
poration, Angerona Corporation, Commonwealth Sand &
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Gravel Corporation, Interstate Sand & Gravel Corporation,
Transit Mixed Concrete Corporation and Enterprise Drug
Company, Inc., that defendant would hold for the benefit of
the plaintiff ten per cent of the capital stock of each of said
corporations in which plaintiff .was an officer and director,
hy which he was employed, and for which he had

page 44 [■ been and was performing services, that, if in the
future the employment of the plaintiff with the de
fendant and said corporations should he ended, he, the de
fendant, would pay to the plaintiff in cash the book value of

ten per cent of the capital stock of all of said corporations
or the appraised value thereof, whichever might be higher.
AND IT IS ORDERED that in the trial of said issue the

plaintiff shall maintain the affirmative and the defendant shall

maintain the negative; and on the trial of said issue any ex
hibits filed herein may be offered in evidence and such evi
dence may he introduced hy plaintiff and defendant as may
he legal and proper.
And this cause is continued.

Enter April 11th, '50.
C. H. J.
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This day came again the parties, hy counsel, and thereupon
came the jury sworn herein on the 11th day of April, in the
year, 1950, and now having fully heard the evidence and argu
ment of counsel returned its verdict in the following words
and figures, to-wit: ''We, the Jury, find, on the issue sub
mitted to us, that complainant did have a contract with the
respondent". And thereupon said defendant, hy counsel,
moved the Court to reject the verdict of the jury: and the
further hearing of which motion is continued.

page 53 [
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MOTION BY DEFENDANT.

As to the verdict on tiie issue out of chancery which was re

turned in the above captioned cause on Thursday, April 13th,
1950, the defendant conceives that the verdict of the jury is
advisory only, and in the discretion of the Court may be ac
cepted or rejected The defendant moves that the verdict be
rejected because such verdict is contended to be:
1. Contrary to the law and the evidence and against the
weight of the evidence and without evidence to support it,
and

2. The defendant contends that the evidence introduced in

this cause on behalf of the complainant tending to establish
the making and the existence of a contract is legally insuf
ficient to establish the making of or the existence of a valid
and enforceable contract, or a contract which will support the
jurisdiction of a court of equity for its enforcement, or a con
tract on which the plaintiff is entitled to relief in this cause.
In support of this motion, the grounds stated to the Court
in support of the motion to strike the evidence are renewed
and again urged, and the defendant moves the Court not only
to reject the verdict of the jury but to enter its decree ad
judging that the complainant is entitled to no relief and to
dismiss the bill.

If the contention is made by counsel for the complainant
that the verdict is more than advisory, and if the Court shall
so conclude, then the defendant moves that the verdict be set
aside; that the Court adjudge that the complainant is not
entitled to any relief and that the bill be dismissed, or in the
alternative that the verdict be set aside as contrary to the
law law and the evidence, without evidence to support it and
and against the weight of the evidence, and that
page 54 }■ a new trial be awarded on the issues heretofore
submitted to the ury.

Respectfully submitted,
W. R. ASHBURN,
Counsel for the Defendant

page 58 [
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This cause came on this day to be again heard, upon the
papers formerly read, and upon the. decree entered herein
July 15, 1950, directing the defendant to file with the Courts
presenting a copy thereof to counsel for complainant, an ac

count showing in detail the book value per share as of the
1st day of January, 1947, of the capital stock of the corpora
tions hereinafter named; the classes, if any, into which the
stock of said corporations, respectively, were., as of the 1st
day of January, 1947, divided, and the number of shares of
each class of such stock of each of said corporations issued

and outstanding as of that date; the said accounting to show
further, as of the said 1st of January, 1947, the appraised
value per share of the capital stock of each of said corpora
tions.

Pursuant to.the directions of said decree the defendant pre
pared an accounting as therein directed, and delivered a copy
thereof to counsel for the complainant. The said accounting
is now filed and made a part of the record.

The following excerpt from- the report is a summary of the
information supplied by the defendant in response to said
decree.

Corporation

Capital

No.

Stock

Shares

December 31, 1946-

Surplus/

Capital

Book

praised

Deficit
12/31/46

Stock

Value

Value

Outstanding

Per
Share

Per
Share

Ap-

Commonwealtb
Sand and Gravel

Corp.

127,323.55

309 $424.41 $451.36

Aberdeen Sand

Company, Incor
porated ,

9,374.49

250

37.4979 (19.6504)

(6,684.07)

500

(I3.36SI> (33.3165)

Interstate Sand
and Gravel Cor

poration
Transit Mixed
Concrete Cor

poration
Ready Mixed

60,690.31

8 7,586.30 2,906.34

Concrete Cor

poration

(66,455.42);

250'

(265.82) (265.82)
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Angeroiia Cor
poration
Enterprise Drug
Company, Incor
porated
Regal Realty
Corporation

225.32

10

6,935.00

34

203.97

279.41

200

none

none

none

22.532

29.272

(Figures in brackets are minus figures)

Counsel for the complainant, Maurice B. Shapero, Esq. and
William L. Parker, Esq., and counsel for the defendant, W.R.
Ashburn, Esq., thereupon stated to the Court that following
the compilation of said report and negotiations between the
parties, the complainant agreed to accept the following ad
justed figures as the basis for computing the liability of the
defendant to the complainant., subject to determination on ap
peal of the question whether or not any liability existed:
Higher of

Book
Value

Appraised
Value

Book/
Appraised

Commonwealth Sand &

Gravel Corporation

.$12,732.35 $19,219.06 $19,219.06

Aberdeen Sand Company,
Incorporated

937.45

none

937.45

Interstate Sand and Gravel

Corporation

none

none

none

Transit Mixed Concrete

Corporation
Ready Mixed Concrete
Corporation
Angerona Corporation
Enterprise Drug Company,
Incorporated
Regal Realty Corporation..

Total

4,136.32

2,325.08

4,136.32

none
22.53

none
29.27

none
29.27

693.50
none

950.00
none

950.00
none

$18,522.15 $22,523.41 $25,272.10

Accordingly, it appearing to the Court that the parties have
agreed on the amount of liability, subject to determination on
appeal whether or not the defendant is liable in any amount,
it is
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ADJUDGED, ORDEEED AND DECREED, that the com
plainant recover the sum of Twenty-five Thousand Two Hun
dred Seventy-two Dollars and ten cents ($25,272.10) from the
defendant John Twohy, II, with legal interest thereon from
January 1st, 1947, until paid, and his costs in and about the
prosecution of this suit expended, to which action of the Court
the defendant by counsel duly excepted, and the
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defendant excepted both allowance and interest.
And it appearing to the Court that the defend
ant desires to present a petition for an appeal and siipersedeas to the judgment now entered, the execution thereof is
suspended for a period of ninety (90) days from the entry of
this order, upon condition that the defendant, or someone for
him, shall give bond before the Clerk of this Court with surety
approved by said Clerk, in the penalty of Thirty-five Thou
sand Dollars ($35,000.00), conditioned according to either the

provisions of Section 8^65 of the Code of Virginia or the
provisions of Section 8-477 of the Code of Virginia as the
defendant may elect.

Nothing further remaining to be done, it is ordered that
this cause be removed from the docket.

CLYDE H. JACOB,

Judge of the Circuit Court of the City
of Norfolk

May 25, '51.
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H.H.HARRIS,
the plaintiff, having been first duly sworn, was examined and
testified as follows:

By Mr. Maupin:
Q. You are H. H. Harris?
A. Yes, sir.
Q. You are the plaintiff in this case?
A. Yes, sir.
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H. jff, Harris.

'Q. Now, prior to the 1st of January, 1930, by whom were
you employed?

A. The Massaponax Sand and Gravel Corporation,
Q. Where were you living and conducting your work for
that corporation?
A., At Fredericksburg, Virginia.
Q. How long had you been employed there ?
A. Approximately 12 years,

Q. What was your position, what sort of work did you do
for them?

A. I looked after the office, looked after most of the sales,

the accounting, collecting the bills, making out the bills, gen
eral office routine.

Q. Had you been advanced in responsibility of your duties
during the 12 years that you worked there?
page 4 [• A. Yes, sir.
Mr. Ashburn: I object to that as immaterial, if your Honor
please.
The Court: Objection sustained.

By Mr. Maupin:
Q. That was the work which you described as what you
were doing as of the first of January, 1930?
A. Yes, sir.
Q. Now, did Mr. John Twohy, II, acquire any interest in
•or right to the properties of the Massaponax Sand and Gravel
Corporation about that time?
A. He leased the properties.
Q. He leased the properties?
A. Yes, sir, of the Massaponax Sand and Gravel Corpora
tion.

Q. Did he thereafter operate them during the term of that
lease ?

A. During the tenn of that lease for approximately three
years.

Q. After he took that over did you, or not, enter his em
ploy?

A. Yes; when he began the operation of the property he
took over all the personnel and equipment of the Massaponax
Sand and Gravel Corporation.
Q. Did you continue on at Fredericksburg?.
A. I stayed in Fredericksburg until October, 1930.
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:

Q. Where did you come then?

page 5 [■

A. To Norfolk.

Q. Did you do that of your own volition or be
cause you were required or asked to do so ?
A.Iwas instructed to do so.

Mr. Ashburn: Iobject to that as immaterial^ if your Honor
please.

Mr. Maupin: Ido not think it is, your Honor.
The Court: I take it you want to show advancement of
employment which is background. It is immaterial to the is
sues of the case.

Mr. Maupin: Idon't think you would call it immaterial,
your Honor. This, man is in Twohy's employment andIam

asking him whether he came down here in his employment,
or not.

The Court : It is stated in the pleadings that he was in
the employ of Mr. Twohy at the time of the alleged contract.
Mr. Maupin: Yes.
The Court: What happened before that seems to be imma
terial.

]Mr. Maupin: I think, if the Court please,, in view of Mr.
Ashburn's opening statement, that Mr. Harris''

page 6 f services were of no value, we should he permitted
to show what services he performed.

The Court: You may show what services he performed.
Mr. Maupin: Idon't want to be cut off in giving the back
ground.

The Court: You may show what services he performed.

Mr. Maupin: What is vour Honor's ruling on the obiection?

The Court: I.sustain the objection.
Mr, Maupin: You su.stain the objection?
The Court: Yes. Reframe your question.

N Mr. Maupin: Iwill put it in another question.
By Mr. Maupin:

Q. Did you come to Norfolk at the direction of Mr. Twohy?
A.Idid.

Q. Have you.been here ever since?
A. In Norfolk ever since.

Q. Mr. Harris, the bill states that Mr. Twohy was con
nected with a number of corporations, among them the Com
monwealth Sand and Gravel Corporation.
page 7 \ that corporation owned bv Mr. Twohv?

Was
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H.H.Harris.
A. That is one of them.

Q. What business was that in?
A. Producing sand and gravel.

Q. And were you a director of that corporation?
A. Yes, sir.

Q. Were you, or not, an officer of that corporation?
A. Yes, I was.
Q. What office did you hold?
A. Treasurer.

.

^

,

Q. You were director and treasurer of that corporation?
A. Yes, sir.
Q. Who appointed you to that office?
A. The Board of Directors.

Q. Who held the controlling stock in that corporation?
A. Well, I could not say—Mr. Twohy controlled it directly
or indirectly. As to whose name the stock was in, I can't
tell you offhand.

Q. From what office was the corporation's business done?
A. The Norfolk—I don't quite follow you.

Q. Where were the headquarters of the corporation?
A. Norfolk.

Q. The same office you were in?
A. Yes, sir.

page 8

Q. Who office was that?
A. Well, that was leased, I believe, in the name.
of the Commonwealth Sand and Gravel Corporation.
Q. Who was the president of that corporation?
A. John Twohy.

Q. The Interstate Sand and Gravel Corporation, what busi
ness was that in?

A. Producing sand and gravel.
Q. Who was the president of that company?
A. John Twohy.
Q. Were you a director?
A. Yes, sir.
Q. Were you an officer?
A. Yes, sir.
Q. What office did you hold?
K. Treasurer.

Q. The Transit Mix Corporation, who was president of
that?

A. John Twohy.

Q. Were you an officer of that?
A. Yes, sir.
Q. What office?
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IL H. Harris.
A. Treasurer.

Q. Were you a director also?
A. Yes,, sir.

page 9 }-

Q. Now, these two I have named, the Interstate

and the Transit Mix Concrete Corporation, where
were the headquarters of those two companies?
A. Norfolk.

Q. The same offices as the Commonwealth?
A. The same office.

Q. The Eeadymix Concrete Corporation. What was the
business of that corporation?
A. Producer of ready mixed concrete.
Q. Who was president of that company?
A. John Ty^ohy.
Q. Were you a director of that?
A. Yes, sir.
Q. And'officer?
A. Yes, sir.
Q. What office?
A. Treasurer.

Q. Where were the headquarters of that company?
A. Norfolk.,
Q. The same office as the other one?
A. The same.office.

Q. The Aberdeen Sand and Gravel Company, was that a
corporation?
A. Yes, sir.
Q. What was its business?
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A. Producer of sand.
Q. Wlio was president ?
A. John Twohy.
Q. Were you an officer?

A. Yes, sir.
Q. What office ?
A. Treasurer.
Q. Were you a director?

A. Yes, sir.
Q. Where were the headquarters of that company?
A. Norfolk.

•

Q. The same office as the others?
A. Same office.

Q. What was the Regal Realty Corporation?

A. That is some sort of holding company that was organ
ized, that Mr. Twohy organized on Boiling Avenue.
Q. What was its business?
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A. It owned a building there and a few vacant lots.
Q. Who was the president of that company?
A. I don't know, I would have to look at the minute book.
I was secretary and treasurer,

Q. Were you a member of the Board of Directors?
A. Yes, sir.

Q. What office was its business done in?
A. The same office as the others,

page 11}-

Q. Was Mr. Twohy connected with that?
A. Yes, sir.

Q. What was the Angerona Corporation, what sort of busi
ness was that doing?
A. That was a company organized by—^to buy some se
curities.

Q. Who organized it?
A. John Twohy.
Q. Mr. Twohy?
A. Yes, sir.

Q. Speak louder, please,.I cannot hear you very well. Was
Mr. Twohy president of the corporation, too?
A. Mrs. Twohy was president.
Q. Were you a member of the Board of Directors?
A. Yes, sir.
Q. Did you hold office in that company?
A. I was vice-president and treasurer of that company.
Q. Now, were you a director and officer of all of the com
panies to which I have invited your attention up until about
the first day of January, 1947?
A. Yes, sir.
Q. What was the Enterprise Drug Company?
A. That was a drugstore and a drug company that origi
nated over on Church and Olney Road.
Q. Was Mr. Twohy interested in that?
page 12
A. Yes, sir. He put up practically 50% of the
money, when it was first organized and it was
known as the Miller Drug Company, and/or trading as the
Miller Drug Company, and then it was moved to Norview and
the name was changed to the Enterprise Drug Company, In
corporated.
Q. Were you at any time an officer of that company?
A. I was secretary and treasurer until '45, I believe.
Q. What happened then?
A. Mr. Twohy asked me to resign.
Q. For what reason?
A. He didn't say.
" ';
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Q. He didn't give any reason?
A. No.

Q. Is it not a fact that Mr. Twohy was the managing headi
of all those corporations?
A. He was.

Q. Generally speaking, what was its principal husiaess,.
what kind of business was it that he was conducting through
these corporations?
A. Sand and gravel and ready mixed concrete.
Q. Sand, gravel and ready mixed concrete?
A. Yes, sir.
Q. Now, what services did you perform for Mr. Twohy
and/or his corporations aft^r vou came to Norfolk in the fall
of 1930?

page 13 [■

A. WhenIfirst came to Norfolk in 1930Ilooked
after the Massaponax interests—I mean that por
tion of the business, the properties which he had leased. He
had plants in. Fredericksburg, Washington, Bowie, Maryland,
andIbelieve .on the Bappahannock Eiver. Ilooked after the
oflBce management of that so far as collecting the hills, seeing,
that the material was billed for and collected, and general
supervision. After the lease expired at the end of 1932, at
that time the secretary and treasurer of all these corporations
was Mr. Doran, who died.
Q. What is his name?

^ A. E. J. Doran, Ned Doran; and after his passingI was
elected secretary and treasurer and on the Board of Direc

tors of all the companies, and, of course, it was in my duties
then to begin to tackle the finances the best 1 could.
Q. Wait a minute. Are we to understand that the Massa

ponax Sand and Gravel Corporation, so far as Mr. Twohy
was concerned, went out of business after 1932?
A. Yes, cleaned up.
Q. The lease was over in '32 ?
A. Yes, sir.
Q. You say you had been elected on the Board of Directors

of this, and the other corporations and you had begun to say
something else,Ithink. Will you proceed?

A. We did not have too much money to operate

page 14 } the companies on, and it was a pretty hard job te
keep funds together with which to keep going. I
looked after the offices, supervised the sales, buying materials
and supplies and most anything that came up within the busi
ness and of the office.
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Q. In Mr. Twohy's absence who had charge of the office
in which these Various enterprises were being conducted?
A. I did.

Q. Who hired the employees, you or Mr. Twohy?
A. I did, up until the war came on in '41 and '42 when the

business got larger and it was made more departmental.
Q. Were all of these enterprises, these corporations, that
you have mentioned here, functioning at the same time and
doing business at the same time?

A. Well, the Eeadymade Concrete Company, that did busi
ness, I believe, until May, 1933, and then it ceased business—
well, I wouldn't say, maybe it was '35—anyway it became
necessary to borrow some money, and we had to. The Eeadymixed was so involved that the banks or lending institutions
did not want to loan that particular company any money. In
the meantime,I believe in '33, we purchased the Transit Mixed

Concrete Corporation, which only consisted at that time of
two Or three secondhand trucks purchased from a Mr. John
son; so that company was operated until *36 and then we
transferred the equipment and everything from Aberdeen—I
mean from the Eeadymixed to Transit Mixed Concrete. .
Q. From the Eeadymixed to the Transit Mixed?

page 15 [-

A. That is right. And the Transit Mixed did
procure a loan from the Federal Eeserve Bank of

Eichmond for $35,000.00 or $40,000.00.

Q. How much?
A. $35,000.00 or $40,0000.00 dollars. That was in '35.
Q. That was in '35?
A. Yes, sir.

Q. Where did these corporations do their banking locally?
A. In Seaboard Citizens, principally.
Q. Who was in charge of the responsibility of getting to
gether the collateral of these loans and getting the loans?
A. I was.

Q. Who signed those?

A. 1 signed the most of them.
Q. How long did that go on?

A. Well, we were borrowing money there up until '43, I

believe, maybe in *44. Maybe on some of the companies, the
Interstate and Aberdeen, we switched the main account over

to the Bank of Commerce in '44 or '45, 1 don't recall the exr
act date.

Q. Are we to understand you were charged with the re-
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sponsibility of attending to the financial matters

page 16 [■ of these corporations with the Seaboard Citizens
Bank?

A. Yes, sir.

Q. How did the loans run in the way of the amount of
money that was borrowed for the different enterprises?
A. Oh, they would run for the more active companies like
the Transit Mixed from 10 to 130 to 140 to 150 thousand dol
lars.

Q. Did you sign the notes for those?
A. Yes, sir.

Q. Did you get the collateral together for those loans?
A.Idid.

Q. Now, did that situation that you just described obtain
the early part of 1940?
A. Yes, sir.

Q. At that time had you heard any complaints about the
inefficiency and inattention to your duties that Mr. Ashburn
spoke of in his opening statement?
A. Ihave not.

Q. Now, Mr. Harris, what was your salary when you first
came with Mr. Twohy?
A. $4,500.00.

Mr. Ashburn: Is there any controversy about his salary?
I understand the salary was paid and no claim was made
about that.

page 17 [•

The Court: What is the purpose of that?

Mr. Maupin: It is leading up to the question
of this discussion he had with Mr. Twohy about leaving his
employ if he could not get more money. Iwant to show that
he was not getting any more money.
The Court: As to what he was getting at the time he
threatened to leave?

Mr. Maupin: We should not be limited to that extent, un
less your Honor so rules.
The Court: AsIsee it, it is immaterial to the issue now.
Mr. Maupin: Iwant to show this man had been doing these

duties he just described, and what he was getting for it.
The Court: Ask him what he was getting at the time of
this contract and how long he had been getting it, something
of that kind.

By Mr. Maupin:
Q. What was your salary in 1939 ?

,"

i

'
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A. In '39 I drew $4,416.50.
Q. $4,416.50?
A. Yes, sir.

Q. That would be a salary of somewhere around $350.00
a month?

page 18 }•

A. Yes, it would figure around that.
Q. Now, were you satisfied with that amount of

money?

A. No,I was getting more than that ten years before.
Q. I beg your pardon?
A. I was getting more than that ten years before with not
half the responsibility.
Q. Did you have any conversation with Mr. Twohy in the
early part of 1940 with regard to the amount of money you
were getting and your dissatisfaction with it?
A. I did.

Q, About when was that?
A. Around the first of March.

Q. Suppose you tell in your own words just what that con
versation was, how it was initiated and what was said?
A. Well, Mr. Twohy was in my office and we were discuss
ing things generally, and I told him,"Now,I have been with
you and these companies ten years. I am worse off financially
than I was when I came, and unless there is some provision
made for my future I will be forced to se what I can do some
where else." He said, "Oh, you cannot do that, nobody can
do these jobs like you are doing. I will tell you what I will
do. I will set aside 10% of the stock of all these companies
you are working for and if and when you leave the services
of the company I will pay you at that time 10%
page 19 }■ of the cash value based on the book value or ap
praised value, whichever is the higher," and he

says, "Now, you call in Mr. Joliff, the hookeeper, and have
him witness this."

Q. Did he make that statement in Mr. Joliff's presence?
A. He did;

Q. Did you relv on that statement?
A.Idid.

Q. Did you continue in the emplov of the companies?
A.Idid.

Q. And in his employ?
A.Idid.

Q. How many loans were procured, as well as you can
recollect, for the Twohy enterprises or any of them from the
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Federal Reserve Bank of Richmoad while you wefe so em
ployed?

A. We got three loans, one in '35 for around $35,000.00 to>
$40^000.00 5 one in '40 for arOund $1.00,000*00 or^it was $100,000.00; and in '42 the Transit Mixed Concrete Company got
one for $300,000.00 and the Commonwealth Sand and Gravel
one for $100,000*00.
Q. That was $400,000.00 altogether in '42?
A. Yes, sir*

Mr. Ashburn: Will yott repeat that last statement, please?
Mr. Maupin: $400,000.00 in all in '42

The Witness: Two companies got loans at the
page 20 \ skme time.
By Mr. Maupin:
Q. $100,000.00 to the Commonwealth?
A. Yes, sir.

Q. What did yoti have to do with those loans, if anything?
A. I had to get up all the details; they were mortgage
loans, of course, loans on equipment or liens on the eqnipnient, however you term it, and we had to list each and every
piece of equipment showing when it was bought, what it cost

and evei^thing of the sort, describing it by numbers, de
scribing it in every way, shape, form or fashion, to be put in
the deed of trust.

Q. Was that yOur responsibility?

A. It was,, and there were hundreds of items, too.
The Court: We will take a recess at this time.

(Short intermission.)
The Conrt: Proceed, gentlemen.
By Mr. Manpin:

Q. Mr. Harris, in '35 or '36, along in there some time, was
there a period that Mr. Twohy was out of the office for a con
siderable length of time?

A. Yes, he was out of the office the major part of 1936.

Q. What proportion of the time did he spend in
page 21[ the office, would yon say?
A. During that year?
Q. Yes.
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A. Oh, I don't believe he was there 60 days during the en
tire year.

^

Q. Did business proceed during his absence, the business
of all these various corporations'?
A. They did.
Q. Who was in charge of the business during his absence?
A. I was.

Q. Did you conduct all the business of the corporations,
and such business as you had to do for Mr. Twohy personally
during that entire period of time ?
A. Will you repeat that?
Q. Did you conduct the business of the corporations and
such services as you had to perform for Mr. Twohy person
ally during that entire time ?
A. I did.

Q. When he came back to the office was there any com
plaint made to you about any sins of omission or commission
made by you during his absence?
A. No.

Q. So far as you know, were your services in
page 22 }• that regard during his jjrotracted absence satis
factory?
A. They were.

Q. How much were you getting at that time, Mr. Harris?
A. Well, 1936 I drew for myself $4,100.00.
Q. Was there any other money except that $4,100.00 drawn
and charged to vou?

A. $3,680.00.'
Q. What was that used for?
A. Turned over and used to pay Mr. Twohy's accounts and
bills.

Q. Personal items?
A. Yes, sir.
Q. Was that deposited in Mr. Twohy's account or how was
it handled?

A. That was handled through a special account I had to
take care of his expenses and expenditures.
Q. Who attended to the payment of the premiums on in
surance on his life during that time?
A. I did.

Q. And personal bills, you say?
A. Yes, sir.

Q. So far as you know., was that service also performed
satisfactorily?
A. Yes.

•
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Q. Did you occupy the position of trustee hi conpage 23 [■ nection with any of Mr. Twohy's affairs ?
A.Iwas trustee of his mother's estate.

Q.' What were your duties in that connection?
A. Well, it was to pay little hills and collect any bills that
might have come in due to the estate, and look after payments
to the beneficiaries.

Q. Did you attend to this business ?
A.Idid.

Q. Did you receive an extra compensation for that?
A. No.

Q. Did you ever do any work for Mr. Twohy in regard to
the procuring of the stock of the Norfolk Federal and Sav
ings Loan Companv?
A.Idid.

Q. What was that, do you remember?
A. That was back in 1937,1 believe somewhere back in that
period.

Q. Tell us, if you will, just what Mr. Twohy was trying to
accomplish, what his purpose was and what jmu did, if any
thing, to assist him ?

Mr. Ashburn: If your Honor please, we object to that as
immaterial, it is some transaction that Mr. Harris undertook,
and the result of tliat which he performed in '37, prior to.

the supposed making of this agreement; whatever
page 24 }■ his duties were, or what sort of duties he per
formed two yeai-s prior to the time he himself
claims is not material to this issue.

The Court: Wouldn't it have some bearing from the stand
point of what motivated the defendant to make any promise,
to him? It goes without saying that an employee ordinarily
is not offered any capital stock, the average employee never
gets any capital stock for his services, he simply gets his
weekly or monthly pay. If he can show he performed un
usual services which might or might not have motivated the

defendant in making him the unusual proposition,Ithink it is
proper from that standpoint only. I will overrule the ob
jection.
Mr. Ashhurn: Exception.

Mr. Maupin: Bead the question.

(The last question was read.)

A. At that time Mr. Bailev,I forget his initials,I think
W. G.—
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By Mr. Manpin:
Q. Talk to this gentleman here so that they can all hear
you.

A. At that time Mr. W. G. Bailey, Mr. Bailey, I
page 25 f couldn't say for sure that is his initials, was the
president of the Norfolk Federal, and what they
were trying to do was to put Mr. Bailey out. There is some ,
provision in the bylaws and in those passbooks which Mr.
Twohy was smart enough to pick up which was to the effect

if you. buy a book costing $25.00 to $30,00 you had as much
voting power as if you had paid as much as $1,000.00, or
whatever the book would be worth when it was paid out. So
we began to buy these books, eight or ten a day, in someone's
name, and we would keep track of that, Mr. Twohy would
come to our office; we knew how many we bought, and he had
an idea how much stock was against him, and we kept a

thoroughly good check on that; it didn't look like we had
enough, so we kept on buying, and the last I bought was about
seven or eight books about 15 minutes before the offices were
closed for the stockholders' meeting and the stockholders'
meeting got under way and with all these books—

Mr. Ashburn: Will you talk a little louder, please ?
A. (Continuing) The stockholders' meeting got under way,
and with all of these additional books, or certificates, why,

the meeting was carried according to, plan, I will put it.
By Mr. Maupin:
Q. Who bought those books?

page, 26 }

A. I did,I slipped over and bought them about 15
minutes before the offices closed for the stock

holders' meeting.

Q. For whom did you buy them?
A. Different ones.

Q. For whom, yourself or somebody else?
A. Somebody else.

Mr. Shapiro: Can't you say for whom you bought them?
By Mr. Maupin:
Q. Who did you buy them for?
A. I couldn't tell you,I don't know, we would buy one here
from this man and another here.
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Q. Were yon buying tiiem for yourself t
A. No.

Mr. Shapiro: Who were you bujung them forT
The Court: Just one gentleman at a time.
Mr. Ashbum: They are leading the mtness, your HonorMr. Manpin: We are not leading the witness.
By Mr. Manpin:
Q. Did you buy those books for yourself, Mr. Plarris?
A. No, sir, I didn't,

page 27 y. Q. For whom were you getting them?
A. J was buying them for Mr. Twohy.
Q. An right.
A. But the books were not bought in his name, but some
body else's name.
Q. Those last books you bought, were you told to do that^
or did you do it on your own volition?
A. No, he didn't tell me to make any special trips, I was
trying' to get enough together for his purpose.
Q. You say those last books were enough to turn this case ?
A. Yes, sir.
Q. Did that involve any extra compensation or was that
covered in your regular salaiy?
A. In my regular salary.
Q. No extra compensation?
A. No.

Q. You said something about a drugstore at Olney Eoad
and Church Street. Was that privately owned or owned by
the corporation, personally owned or by the corporation?
A. The drugstore itself was owned by the corporation.
Q. Who owned the stock in that?
A. In the beginning John Twohy, III; Mr. John Towhy's
nephew,I believe, had 14 shares; I think Miller had 14 shares
and John Twohy had two shares.
Q. Did Mr. John Twohy, II, the defendant here,

page 28 [■ ever acquire control, the controlling stock interest
in that?

A. He or Mrs. Twohy. Ibought John Twohy's, 11, stock,
his 14 shares.

Q. You mean the nephew, you bought whose stock?

A. This John Twohy (in^cating).
Q. You bought his?
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A. No, John Twohy, III, the nephew, I honght it for Mr.
Twohy.

Q. Wlio negotiated that deal?
A. I did.

Q. Did you do it at Mr. Twohy's behest?
A. Yes, sir.

Q. Did that give him control?

A. When we bought this stock he had the stock assigned
to me, and then later, why, he asked me to assign it hack to
him, iust a little while before I left the services of the com
pany.

.

Q. Did he ever put any other stock in your name and gwe
it to your before?

A. He gave me the Massaponax Sand & Gravel Company
stock, I believe, 50 shares.
Q. Why?
A. I don't know.

Mr. Ashburn: That must liave been prior to '32.
A. No, it wasn't,

page 29 } The Court: That concern went out of business
in '32?

Mr. Maupin: No, when the lease expired.
By Mr. Maupin:
Q. When was that, Mr. Harris?
A. When he assigned that stock to me?
Q. Yes.

A. I would say '35, maybe '36.

Q. Why did he do it, did he tell you?
A. No.

Q. How long did you hold it?
A. About six months before I left there he wanted to see

it. I got it out of the safe and showed it to him. He said,
will keep it here a little while in my desk." Then in a
few weeks he called me, wanted me to reassign it back to him,
which I did.

Q. Was any explanation given to you as to why that course
of action was pursued?
A. No.

Q. You say you got 14 shares of that stock, drugstore
stock, from John Twohy, III. Did you get any stock from
Marcellus Miller ?
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A. No, I didn't get any, but Miller didn't have

page 30 J- any money to buy this stock with, and John
Twohy, II, put up money, or something in lieu of
money to equal the 14 shares, and gave Twohy a note for it,
and he gave it back to Mr. Twohy.
Q. Getting back to 1940 and thereabouts, when there was
a great deal of Government work incident to the war and war
activities in this and other parts of the world, what effect did

that have on this sand and gravel and concrete business you
were engaged in ?

A. The business increased, oh, 100%, I guess, maybe sev
eral hundred per cent.
Q'. Did that involve any increase in the office force?
, A. Oh, yes, oh, yes.

Q. Now, in connection with that increase of business, did
these coi'porations or any of them have to purchase any con
siderable amount of equipment?
A. Yes, the Commonwealth Corporation and the Transit

Mixed Concrete Corporation purchased around seven or eight
hundred thousand dollars worth of equipment, between them.
Q. Was that paid for in cash or the deferred payment plan?
A. The deferred payment plan, with a string of notes.
Q. Who handled all those payments?
A. I did.

Q. Now, you said there was how much money involved in
that?

page 31 [■

A. Around seven or eight hundred thousand dol
lars in the two companies.

Q. Now, what, if anything, did these corporations do with
regard to that equipment in order to charge it off in a shorter
time,?

A. Well, there was a ruling that you could depreciate any
equipment in five years if it was purchased for the emergency
work, providing you got a certificate of necessity.
Q. Where did you get that certificate?

A. It come from the Navy Department or War Department,
whichever was concerned.

Q. Who got those certificates with regard to this money?
A. Igot all the certificates up, worked up all the certificates.
Q. You got them all?
A. Yes, it took lots of work to get those, they had to be
itemized and there was a lot of detail work.

Q. Icannot hear you.

A.Igot them up, they had to be itemized, whether new,
secondhand, and a lot of other information.
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Q. How much wore you getting then!
Mr. Ashburn: "What was that?

You did not ask him?

Mr. Maupin: Isaid 1940 er thereafter,
A. We begun to get those certificates in '42.

page 32| Q. How much were you getting then?

A, My salary was then $5,500.00; it was set out
by the Federal Reserve Board what we could draw,
Q. All the officers of all the companies and employees draw

ing any significant amount, their salaries had to be approved
by the Federal Reserve Board?
A. All the offieei-s,

Q. Now, Mr. Harris, you say you got all those certificates
■of necessity; was there any olher kind of services tha.t were

necessary to be secured with regard to this equipment that
you speak of?

A. Yes, we got a certificate of non-necessity.

Q. When you got those certificates first, and then tell us
what they were for and the purpose of them?
A. The certificates of necessity permitted us to charge to
depreciation all the equipment in five years; and then if the
emergency should be over we could charge the equipment off
at any time to depreciation and expenses. At the end of about
two and a half years the emergency was over with us, so we
prepared certificates of non-necessity and sent it in to the
War Labor Board and they approved it, and charged every
thing to expenses.

Q. What effect did that have on the tax situation of these
corporations?

page 83 y

A. We did not have to pay any taxes,IbelieVe,

and if we did we got most of it back; we paid some
but got it back by making claim for it.
Q. Was it necessary, or not, to work in the certificates of
non-necessity with the original certificates of necessity?
A.Idid not get that.
Q. Well, when you procured and prepared these certifi
cates of non-necessity was it necessary to work them in with
the original certificates of necessity?
A. "^es, we had to show the same data on the application
for non-necessity as and when for necessity.
Q. Were you successful in getting certificates of necessity
for all the equipment you applied for?
A. Yes.

Of course, during that same period there Mr.

Twohy would do lots of good there, butIworked it up.
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Q. Were you successful in getting certificates of non-neces
sity for all the equipment you asked for?
A. YeSj, sir^

Q. AVas there any complaint about tlie quality of your serv
ices in that regard?
A. Noj, sir^
Q. Or the taxes that resulted from it?
A. Noj sir.

• Q. When you got those certificates of non-necespage 34 I sity, what year., do you remember?
A. I could not say but I believe '44.

Q. Now, from that time on, Mr. Harris, was there any
complaint made to you by Mr. Twohy or anybody else con
nected with the .pi^ganization about the quality of your serv
ices?

. "

A. No, sir.

Q. Had you been told by anybody that they were not satis
factory in any particular at all?
A. No, sir.

Q. Had you had any disagreement with Mr. Twohy or any
difference of opinion?
A. No,

Q. Any arguments with him?
A. No.

Q. Now, let's get down around Cliristmas time of '4fi. Did

you see Mr.Twohy around Christmas time and talk to him ?
A. Yes, I saw him,I believe, Christmas Eve when we were
closing up the offices for the holidays. We shook hands with

each other, wished each other a Merry Christmas, each

other's wives, and so on, and he hoped I would have a good
time. I told him everything was all right at the baiilcs. He
patted me on the back. That was the last time I saw him.

Q. Did you say anything about wanting to be away from
the office during the holidays?

page 35 ^

A. I said I was going up*^ to New York over the
weekend. He said that would be fine.

Q. Why were you going up there?
A. To visit my daughter.
Q. What did he say?

A. He said,''That will be fine, the trip will do you good.'"
Q. When did you get back?
A. I believe it was Monday.
Q. That was what date of the month ?

A. I don't recall now, about the 31st, I imagine. I was
gone about three or four days.
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Q. Did you find any communication from Mr. Twohy when
you got back home?
A. I found a copy of a letter he had written me and a no

tice of a registered letter in the post office.
Q. When you got the registered letter was that the same
as the copy?
A. Yes, sir.
Q. I take it you found the copy at home and the notice of
the registered letter which vou afterwards picked up; is that
right?

'A. That is right, sir.
Q. Is this the letter you got from Mr. Twohy?
A. It is.

page 36 [-

Mr. Maupin: I would like to read it to the jury,
your Honor.

Mr. Ashburn: It is attached to the pleadings.
Mr. Maupin: I will introduce it in evidence.

This is written on the stationery of the Commonwealth Sand
and Gravel Company, dated December 28, 1946, addressed to
H. H. Harris, 1600 Boiling Avenue, Norfolk, Virginia, and
reads:

Dear Harris,

I have attempted to afford 3'^ou every opportunity to grow
in statute with these corporations but to no avail. I have
had to employ other people to properly do the work you

should have seen the need for and attended to witiaout any
prompting on my part, and in view of your evident lack of

interest in the general progress of the companies I do not
feel that it is fair to these other employees of the several cor
porations, either here or elsewhere, or to myself to continue

to carry you further. Therefore, you need not report for duty
after this date.

In consideration of the length of time which you have had
with these companies it is my present intention to give you
six months' notice as of January 1, 1947, and your check will
be mailed to you each week at your present address. I shall
expect you, of course, to terminate your employment here by
resignation and I shall expect your resignation as trustee at

the same time., and after checking you will be given a receipt
for such papers as are in your possession and received by
us.

page 37 J-

I regret exceedingly that this must be done, but
I have waited patiently year after year in vain
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in the hope that your activity would increase and that you
would become a constructive force in the organization.
Very truly yours,
COMMONWEALTH SAND AND GRAVEL
CORPORATION AND ASSOCIATED
COMPANIES

JOHN TWOHY, II, President."
By Mr. Maupin:
Q. How much monev were you getting then, Mr. Harris?
A. $5,500.00.

Mr. Maupin: There was a reply to that letter, Mr. Ashburn, and I would like to have it.
Mr. Ashburn: I have the original and carbon, which do
you want?
Mr. Maupin: Either one.

By Mr. Maupin:
Q. Now, Mr. Harris, who was employed to do the work
you should have seen the need for or attended to without any
prompting?
A. No one.

Q. Had you been reprimanded for lack of attention to your
duties at any time?
A. No, indeed.

page 38 [■

Q. Until you got this letter did you know that

Mr. Twohy entertained these sentiments towards
you and the quality of vour work?
A. No.

Q. Had he ever intimated to vou that he did ?
A. No.

Q. Had he ever said to you that your work was not satisfactorv?
A. No.

Q. When did you consult counsel, how long after the re
ceipt of this letter?

A. The dayIgot the letter.

Mr. Ashburn: Just a minute, if the Court please.
Mr. Maupin: Mr. Ashburn, in his opening statement, said
nothing at all about this in a year or two, or thereabouts.
The Court: He said no demand was made.

^
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Mr. Maupin: He said no demand was made, all right, for
'compensation. I won't pursue this any further, but I want
to ask him when he consulted counsel.

Mr. Ashburn:

That was not my point in rising.

My

friend made a demand on us for a letter and as soon as I

handed it to him he left the subject. I want hira to
page 39[ read it.
Mr. Maupin; I am going to put it in.
Mr. Ashburn: Put it in now.

Mr. Maupin: Suppose you let me conduct my examina
tion.

The Court: Proceed.

By Mr. Maupin:
Q. When did you consult counsel?
A. That same day I received the letter.
Q. Now, I hand you a carbon copy of a letter dated Janu
ary 27th, addressed to Mr. Twohy, and which appears to have

been signed by you and ask you if that is a copy of the letter
which was prepared and sent to Mr. Twohy and signed by
you?

Mr. Ashburn: This is the original (indicating).
By Mr. Maupin:
Q. Here is the original?
A. It is.

Mr. Maupin: I will read this and I would like to have this
taken down in the minutes. It reads as follows:

page 40 y

"Norfolk, Virginia
January 27th, 1947.

John Twohy, II, Esq., President
Commonwealth Sand & Gravel Corporation .
Seaboard Air Line Railway Building
Norfolk, Virginia.

'

Dear Mr. Twohy:

I have not heretofore made any reply to yours of Decem
ber 28, 1946. This was partly for the reason that 1 was so
astonished and stunned by the action taken and the reasons
attributed for that action that I hardly knew how to frame a
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reply. I felt that if you did uot desire my services any fur
ther I must accede to your wishes that 1 should not report
for duty thereafter.
I never had any intimation, until the receipt of your letter,,
that others had to he employed to do my work or that I had
or showed any lack of interest in the general progress of the
companies. I am distressed to learn that you had such senti
ments and I can only wish that you had given me some inti
mation that you entertained them.
I construe your letter to mean that my employment is ter
minated as of June 30,1947,, your letter serving as six months
notice thereof, and that between December 28, 1946, and June
30,1947,1 haye been relieved of all duties, subject, of course,
to your right to call upon me in the interval for such duties,
if any, as you should want me to perform.
I further construe you letter to mean that you desire that
at the time of the termination of my employment I shall re
sign both as an employee and as trustee. Will you please
let me know whether my construction of your letter is cor
rect..

I regret exceedingly that an association of so many years,
should be so abruptly and unexpectedly brought to an end.
Veiy truly yours^

(Signed) H. H. HAEEIS"
page 41 f-

Mr. Manpin: They have a letter from Mr..
Twohy to Mr. Harris under date of December 28th

which is attached as an exhibit to the hill.
Mr. Ashhnrn: I also want to introduce that in evidence.
The Court: You had better have it marked.

Mr. Maupin: Yes.
Mr. Ashhurn: I would like to detach it so these exhibits-

will run along in chronological oi^der; have the first on mari?ed
1 and the next qjie marked 2.

The Court: It makes no difference where it is if properly
identified. The ruling is that the Court will have to mark
it. This is Plaintiff's Exhibit 1 (indicating;).
Mr. Manpin: And this is Plaintiff's Exhibit 2The Court: Yes.

(Whereupon, the docnments referred to were marked by
the Court ''Exhibt 1 and 2/^ respectively.}
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page 4"3

Q. Mr. Harris,'did you get a reply to your letter
of January 27th from Mr, Twohy?

A. Yes, I think I did.

Q. Is this it (handing paper to witness)?
A. Yes,

Q. This is also an exhibit filed with the bill which I will
read into the evidence, and it is also on the letterhead of the
Commonwealth Sand and Gravel Companv, 'dated January
30, 1947.

January 30th, 1947.
"Mr. H. H. Harris,
1600 Boiling Ave.,
Norfolk, Va.
Dear Harris:

Please do not try to write into my letter of December 28th,
1946, anything that is not specifically contained therein.
As for intimation that your work was unsatisfactory, the
condition that the hooks were in December, 1945, and my re^
peated requests that you secure and read some standard
works on the duties of a treasui'cr should have been all the,

intimation needed that your work was not satisfactory.
December 28th was the end of an office pay week. Your
employment treminated as of that day. In lien of the cus
tomary week's notice, because of your length Of employment
with the companies as stated before, it is my present inten
tion to pay you weekly for a period of six months. There
fore, you are not now, nor have you been an employee or
officer of these companies since December 28th, 1946. If I
receive your resignation as treasurer of the several com
panies and trustee dated January 2nd, 1947> or at any date

approximate thereto., the matter will be treated as a'resig
nation; provided, however,I do not. it shall have to bo treated
in the minutes as a discharge,

page 43 j-

There are certain private papers of your own
in the office which, should you care to resign, I

would appreciate your coming up and removing, as they are

in the way. If not, they will be, with all care" possible, put
awav and held for your direction, but with no risk or respon
sibility assumed by us for them.
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A prompt reply to this letter will be greatly appreciated.
Very truly yoUrs,
COMMONWEALTH SAND & GRAVEL
CORPORATION AND ASSOCIATE
COMPANIES

JOHN TWOHY,II
President."

By Mr. Maupin:
Q. Now, what condition were the books in in December,
1945, as far as your knowledge extends?
A. All right.

Q. VW?
A. They were 0. K. as far as I know.
Q. Had you ever been told there was anything wrong with
them?
A. No.

Q. Were the books your responsibility?
A. No, not at that time. We had a bookeeper and an ac
countant to look after them, look after the hooks.
Mr, Maupin: I guess your Honor had better mark this
now^

page 44 [•

(Whereupon, the letter w^as marked "Plain
tiff's Exhibit 3.")

By Mr. Maupin:
Q. Who was responsible for the condition of the hooks at
that time?

A. J. L. Joliff was bookkeeper at that time.
Q. In December, 1945?
A. I think he was, yes.
Q. Whoever was the bookkeeper was responsible for them ?
A. Yes, sir.
Q. Mr. Harris, Mr. Twohy refers to repeated requests that
you secure and read some standard works on the duties of a

treasurer. What request did he make of yon in that regard?
A. The only thino: is one time he mentioned just in a
half way conversation there was such things that people
could read. I paid no attention to it because I didn't know
what he was talking about.

'
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"Q. Was that in the naturo of a reprimand?
A. No.

Q. Was it in connection with any expressed dissatisfaction
with your work?
A. No,

Q. Was it casual?
A. Casual, yes.

page 45 )■

<5. Now, did you resign as treasurer and direc
tor of these several companies by your resignation
of January 27th as he requested?
,
A. Yes.

Q. In writing?
A. Yes,

Q. And gave them to Mr.. Twohy?
A. Or to his representative.
Mr. Ashburn: Ihave it here andIwould like for you to
introduce it.

By Mr. Maupin:
Q. Is this your letter that you sent dated February 1,1947 ?

A. Yes, and tlien Mr. Twohy requested thatIresign sepa

rately, on separate sheets.
Q. We will get to that presently.
A. All right,

(Whereupon, the paper was marked *'Plaintiff 's Ex
hibit 4.")
Mr. Maupin: Iwill read this for the record, February 1,
1947, it is dated.
February 1,1947
Commonwealth Sand & Gravel Corp.,
and Associates—John Twohy, IT,
President,
Norfolk, Virginia.

page 46,} Gentlemen:

Iacknowledge^ receipt of your letter of January ,30, 1947,
wherein you advise me that my employment by the Common
wealth Sand and Gravel Corporation and associate companies,

has been terminated, as of the 28th day of Decemberj 1946;
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and you further requeat that I nesogn as Treasurer >of the
several companies, as of the 2nd day of January, 1947; and
further advise me that if I do net resign I will he discharged
in the minutes of the companies.
In view of said demand by you, I take this means of ten

dering my resignation, to become effective as nf January 2nd,
1947, as Treasurer of Commonwealth Sand and Gravel Cor-

poratioUft Transit Mixed Concrete Corporation, Interstate:
Sand and Gravel Corporationa Aberdeen Sand Company. In
corporated, a.nd Eeady-Mixed Concrete Corporation j as Sec
retary of Allied Sand and Gravel Corporation j as SecretaryTreasurer of Eegal Eealty Corporation, and as Vice-President and Treasurer of Angerona Corporation.
Very truly yours^,
H.H.HAEEIS."

By Mr, Maup^n:

Q. Was any further request made of you by Mr. Twohy
with r^-ard to the form of the resignation he wanted?
A- No.

Q. I understood you to say a moment ago he wanted some
thing separated?
Mr. Ashburn: Objected to as leading, your Honor.
Mr. Maupin: It is immaterial to me.
The Court: Sustained.

page 47 } By Mr. Manikin:
Q. Was anything* done further about resigning
than that letter?

A. Yes, that I sign separate resignations for each com
pany.

Q. That is what I thought yon stated. Did vou do that?
A. I did.

Mr. Maupin: Have you those, Mr. Ashhnrn?

Mr. Ashhnrn: I haven't. I don't think it is necessary to
get them.
Mr. kfanpin: I want to make it clear.
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By Mr. Maupin:
Q. Am I to understand that at his request you submitted
a resignation as to each one of the companies'?
A. Yes.

Q. Who drew those resignations?
A. Twohy had it done.
Q. And you accepted them in the form in which he put
them ?

A. Yes;I went by the office and signed them.

Q. All right. Now, Mr. Harris, you said that you consulted
counsel the day that you received this letter. Have you been
represented by that same counsel ever since?
A. I have.

Q. Were your subsequent actions guided by
page 48 }- the advice of counsel?
Mr. Ashburn: I object to that.
The Court: Objection sustained. You may ask him what
he did.

By Mr. Maupin:
Q. Were the negotiations with Mr. Twohy and his repre
sentatives conducted by you or your counsel?
A. By the counsel.
Mr. Maupin: You may examine him.
Mr. Ashburn: Shall I proceed now, your Honor?
The Court: Unless counsel wants a recess.

Mr. Ashburn: May we recess about five minutes?

, The Court: All right, gentlemen, we will take a five minute
recess.

CROSS EXAMINATION.

By Mr. Ashburn:

Q. Mr. Harris, this suit was brought by you in April, 1948,
was it not?
A. I believe that is the date.

Q. And, of course, you furnished your attorneys with the
information from which to make out the complaint to be filed
in the suit?

, A. Yes.

page 49 jsuch?

Q. This paper that I have in my hand is the
original complaint. Would you recognize it as
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Mr. Maupin: I don't suppose Mr. Harris knows whether
it is the original complaint, or not.

Mr. Ashburn: We will see whether he does, or not.
A. That is probably the first one but there is something
in there that is not the true facts. The phraseology of it is
not exactly what I told him.
By Mr. Ashburn:
Q. I would assume that they went over with you the com
plaint before it was filed, did they not?
A. I told them how it was, the agreement and so on, and

they wrote it out and told me to run by arid sign it.
- Q. So you ran by and signed it?
A. That is right, sir.
Q. Of course, you read it before you signed it?
A. Not too carefully, I don't reckon.
Q. But you did read it?
A. Parts of it.

Q. Tell the jury what is in your complaint first filed by
you that is not true, not the true facts?
A. That he was going to issue me stocks at that time more
or less, whereas the intent was that when I left the

page 50[ companies I would have something tangible, money,
in other words.

Mr. Harris, when did you discover that was not the true
fact?

A. My attorneys brought it to my attention some time after
that,I don't know just when. T hadn't read it over any more.
Q. Was it brought to your attention when it was found that
you could not recover on the cause of action that yon origi
nally stated? .

Mr. Maupin: That is an improper question. There is no
evidence in this case he could not recover on the cause of
action originally stated.

The Court: He may say what conversation he had with
his attorneys regarding it.
Mr. Maupin: I think the question should be reframed.
Mr. Ashburn: I will be glad to.
By Mr. Ashburn:
Q. Did your attorneys sav to you that on the basis of what

you had stated and on the basis of what you put in your bill
of complaint, you could not recover ?
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A. No, I don't think so.
Q. Thon what was the occasion for changing it?
A. I don't know.

Q. Yon don't know?

page 51}

A. No.
Q, Yon didn't cnt the cloth to meet the agree

ment then?

A. No,I didn't. These are the facts as I told them.
Q. It is trne yonr attorneys conld have had no knowledge
of what the actnal occnrrences claimed by yon were except
what yon, yonrself, told them?
A. No.

Q. They conid not have had it in any other way?
A. No,I don't think so.
Q. In the original complaint yon say this:
''Yonr complainant (that is yon) told the defendant (that
is Mr. Twohy) that he conld no longer afford to continne with
his dnties as officer, director and employee of the corpora
tions hereinabove named, and his dnties to the defendant per
sonally for the amonnt of compensation that he was receiving.
Yonr complainant told the defendant at that time that he
wonld seek other employment and advised the defendant that
he believed he conld obtain considerably more compensation

for comparable services in snch other employment. At this
interview the defendant (that is Mr. Twohy) reqnested com
plainant to remain in his employ, and as an indncement to
yonr complainant (that is yon) so to remain in the employ of
the defendant, the defendant then and there promised yonr
complainant that if he wonld remain in the employ

page 52} of the defendant and of the corporations named
above, which were controlled by the defendant, he,
the defendant, wonld make over to yonr complainant 1Q% of
the capital stock of each of the corporations."
That is what yon first state, that he promised to make over
the stock to yon?
A. That is what it meant from my experience.

Q. Is that what yon, yonrself, told yonr attorneys?
A. I don't think so.

Q. Yon tell the jnry that is not the fact?
A. I tell the jnry the statement I have made here were the
facts.

Q. "Well, now, yon didn't change yonr gronnds nntil Novem
ber 29,1949, did yon?
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A. I don^t know.

Q. This is your second amended complaint, isn^t it (hand
ing paper to witness)f
A. Yes.

Q. So the suit had been pending* for a year and a half be
fore you ever advanced the claim that you are advancing to
the jury today as the true claim?
Mr. Maupin: I don*t think that is a fair question, your
Honor. I object.
Mr. Ashibnrn: It is a perfectly fair question.
Tlie Court: Objection sustained. The pleadings speak for

themselves and do not require any testimony about
page 53 } them,at all.
By Mr. Ashbum:
Q. Mr. Harris, you now say that what Mr. Twohy promised
you on the first of March, 1940, was that if you would remain
in the employ of the above named corporations then he, Mr.
Twohy, would hold for your benefit 1(1% of the capital stock
of each of the corporations in wMch you were an officer and
director?

A. Tliat is right, and pay me in cash if and when I left the
company at that time, the last time.
Q. And those corporations as to which you say he under
took to hold for your benefit 10% of the stock were (1) The
Commonwealth Sand and Gravel Corporation,* is that right?
A. Yes.

Q. And (2) The Intei*state Sand and Gravel Coi-poration?
A. (Affirmative nod).

Q. When you nod your head the reporter doesn*t get it.
You say yes?
A. Yes.

Q. And (3) The Transit Mixed Concrete Corporation?
A. Yes.

Q. And (4) Ready Mixed Concrete Corporation?
A. Yes.

Q. (5) Aberdeen Sand Company?
A. Yes.

page 54

Q. And (6) Regal Realty Corporaticwi?
A. Yes.

Q. And (7) The Enterprise Drug Company, Incorporated?
A. Yes.

Q. Now, Mr. Harris, when do you say that agreement was
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A. Around the first of March, 1940.
Q. On what day of the week?
A. I don't' know, but I believe it was a Friday, but I
wouldn't say.
Q. And where was it made?
A. In my oflBce.
Q. And at what time of day?
A. Well, I couldn't say, but I would say around, I believe
around, 11:00 o'clock. I don't know.
Q. Do you have any recollection of that or are you just
guessing?
A. No, I wouldn't say. When he came in in the morning

we generally had a little talk. He didn't get there until around
10:00 or 11:00 o'clock.

Mr. Maupin: I can't hear you.

A. I say when Mr. Twohy came in the office, if we did any
discussing of things it was generally about that time.
By Mr. Ashbum;
Q. Well, now, you think it was around 11:00
page 55 \ o'clock in the morning?
A. I think so, yes.
Q. But you don't have any independent recollection?
A. No.

Q. In whose presence was it made ?
A. Well, he first made the agTeement with me personally
and then called in a witness to witness it.

Q. Who called in a witness?
A. Mr. Twohy.
Q. Whom did he call in?
A. J. L. Joliff, the bookkeeper.
Q. Immediately?
A. Yes, or rather while we were all in the office.

Q. And repeated it to Mr. Joliff?
A. Yes.

Q. So the repetition was in your presence and the presence
of Mr. Joliff and Mr. Twohy?
A. That is right.

Q. They were the only people present?
A. Yes.

Q. Did you regard such an agreement as a usual and cus
tomary one?

A. I thought it was all right. I certainly had that much
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confidence in Mr. Twoliy, that lie would do what he said he
would do.

page 56 }-

Q. How many employees were there in the Nor
folk office at that time!.

A. Well, we didn't have so many there then. I would say
it was not over four or five.

Q. How many stenographers?
A. Maybe a couple. I don't think we had any more than
that.

Q. Of course, this was during business hours?
A. Oh, yes.

Q. It would have been a very easy thing to have called a
stenographer in to put it dovui in writing by a letter to you
or memorandum. Was that done?

A. It wouldn't have been such a burden,I don't think, no.
Q. What?
A. It wouldn't have been such a burden, no.
Q. It would not have been such a burden?
A. No.

Q. It could have been done in two minutes?
A. Yes.

Q. Did you ask that it be done?
A. No. I didn't think it was necessary.

Q. Did he suggest that it be done?
A. No.

Q. No comment was made on that subject?

page 57 }■

A. No.
Q. Now, Mr. Harris, let's see what the situation

was as to these corporations at that time. You say Mr. Twohy

agreed to hold 10% of that stock for your benefit. First as
to the Commonwealth Sand and Gravel Coj*poration, what

business was it doing at that time, March 1, 1940?
A.Idon't know whether it was operating or they were re

building it to put it back in operation. The plant was closed
down in 1932 or 1933 and we had a working agreement with
the Richmond Sand and Gravel Company that we would do

the operating and we would share in their profitSj had that
working plan. Whether it was producing sand and gravel at
that time,Idon't know.

Q. Was it doing any business at that time?
A.Idon't know.

Q. Did you not say that you were an officer and director in
that corporation?

A. Yes, but it has been ten years ago. Icouldn't say on
that particular date what was going on there.
_
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Q. If it was engaged in any work at March 1, 19^40', where
was the work being* done?
A. Will you repeat that, sir?
Q. If it was engaged in any work or business on March 1,
1940, where was the work?

A. Where was it working?

page 58 }■

Q. Where was the work being done?
A. At its location.

Q. Where was the location?
A. Darbytown Road about a mile or two this side of Rich
mond.

Q. What office did you hold as of March 1,1940, in that cor
poration? ,

A. Secretary and treasurer.
Q. Both secretary and treasurer?
A. Yes.

Q. You say in the complaint that you were treasurer and a
director. ' As a matter of fact, at March 1, 1940, you were
secretary and treasurer?
A. That is right, sir.

Q. But were removed as secretary at a later date?
A. No. In 1945 Mr. Twohy and Bill Ohenoworth went to
Richmond to the John Marshall Hotel and the next morning
we had—called a meeting, the meeting was the next day, and
Mr. Twohy said he was going to split the secretary-treasurer,
split the office of the treasurer and secretary. 'Mr. Twohy
came back. Of course, it didn't make any difference to me
one way or the other. Iasked him why and he said, ''I need
somebody to go around with me to execute contracts as secre
tary."

Q. Now, isn't it a fact that the Commonwealth Sand and
G-ravel Corporation had been dormant from 1932
page 59 }- until the latter part of 1940?
A.Itold you awhile ago it was closed down in

1932 and it may have been up until approximately 1940.
Whether we got back in operation at this time, or not,Idon't
know.

Q. It was not doing anything on March 1, 1940?
A. We were building it back, restoring it, rehabilitating the
best we could for the war effort.

Q. During March, 1940?
' A. Yes. Business got to be getting good around 1940.
Q. What work did you say you were doing or had to do for
the Commonwealth Sand and Gravel Corporation in 1939 or
1940?
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A. We Lad a certain amaunt of payrolls up there, not too*
much, maybe the watchman and things of that sort, and taxesQ. Let me see if I understand you» The place of business,
had been on Darbytown Road outside of the City of Rich
mond, had it not?
A. Yes.

Q. If there was any work whatever going on there you had
nothing to do with that work, did you, and never went upthere?

A. I beg your pardon?
Q. You never even went up there?
. A. Oh, yes, J did.
• Ql Had you been up there in 1939?
page 60 . A. 1 couldn't say whether I was up there in
1939, or not.

Q. Had you been up there in 1938?
A. Yes, X went up there every year, so I can safely say
1937 and 1938, but what the conditions were^—
Q. Did you go up there in 1940?
A. I am sure I did, but I couldn't say.
Q. For what purpose?
A. I don't know,

Q. You don't know?
A. No.

Q. What work do you say you had to do for that corpora
tion or were doing?

A. Well, I generally had been doing plenty for them allthe way up until we closed down. When that plant was closed
down—

Q. In 1932?
A. In 1932, and we were under—^I believe the first contract
was 40% of the net profits of the Richmond Sand and Gravel

Company after transportation and cost of production weretaken out. We had to check over every item and every bill
the Richmond Sand and Gravel Company sent out which was
operating and shipping its own gravel.

Q. The Richmond Sand and Gravel Corporation
page 61 } was a corporation in which Mr. Twohy had no in
terest whatever?

A. Not that I know of, financially.

Q. No financial interest, and he was neither a director,,
stockholder or officer?
A. No.

Q. The Richmond Sand and Gravel Company in 1932 took
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over the business of the Commonwealth Sand and Gravel

Corporation!
A. On a yearly basis.

Q. The business of tlie Commonwealth Sand and Gravel
Corporation consisted solely in receiving a report from the
Richmond Sand and Gravel Corporation accompanied by a
check mailed to the Norfolk office!

A. No, we got a statement every day. We had to check
to see if we were getting the profits. We were entitled to
40% of their profits after they figured the transportation
and cost of production of every ton of it and then we would
break it down and get the net, and the next month they would
send us a check for it.

Q. You had nothing to do with that work!
A. Yes,I supervised it.
Q. Was it done by an auditor!
A. Yes, an auditor.
Q. It was done by an auditor or bookkeeper!
A. No. We had a man who helped us on it. It

page 62 }■ was a pretty big job.
Q. Who was the man who did most of the work!
A. A man named Freeman. He is dead now.

Q. Was he one of the bookkeepers!
A. No.

Q. Where did he work!
A. He didn't have much to do anywhere. He stayed around
our office and drew a small salary. Mr. Twohy gave him a
small salary just to help him out,Isuppose.
Q. You say he is the one who did it!
A. He did the detail stuff.

Q. Your work consisted in once a month looking at the re
port mailed by the Richmond Sand and Gravel Corporation
and depositing a check!
A. Even then they had a bank account and obligations we
had to meet.

Q. Mr. Harris, as secretary you were supposed to write the
minutes, the annual minutes of the corporations!
A. Yes,Iwrote the minutes. There was some little phrase
ology in there that didn't sound quite right and Mr. Twohy
suggested we let Collins Denny do it. Icalled him up time
after time and spoke to him personally to get the books in
proper shape. If there was some phraseology there—Inot

being a lawyer,Idid get the minutes up in my own rough way
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naturally and filed reports with the Corporation
page 63 [• Commission which you have to do.
Q. You never had the minutes written up and
typed as drafted by you?
A. NO; We were going to have it done by the attorney for
the company, and—
Q. That was the reason—
Mr. Maupin: Ijet him finish.
A. I say we wanted to have it done legally by the attorney
of the company, Mr. Collins Denny. Collins never did do it.
By Mr. Ashburn:
Q. Isn't it a fact it was discovered that no annual minutes

while you were secretarv had been written for 1939, 1940
or 1941?
A. I don't think so.

Q. So they took you out as treasurer?
A. I don't think so. The minute books may show.
Q. The secretary would know, would he?
A. Yes.

Q. You say that is a fact or is not a fact?

A. I say I don't think so. I don't know if they are or
whether they were or were not. Mr. Twohy and I discussed
it together and Collins Denny was going to write up the min
utes and he didn't do it. I didn't try to do it myself.
Q. Now, you charge in your complaint that as

page 64 [■ to all of these corporations except the Angerona
Corporation Mr. Twohy owned the controlling
stock. That is what you say in your complaint, isn't it?
Mr. Maupin: The complaint speaks for itself.
A. As to the controlling stock, yes.
The Court: The complaint speaks for itself.
By Mr. Ashburn:

Q. Mr. Harris, as secretary of the corporations you would
know who owned the stock, wouldn't you ?

A. Yes,IknowIhad some of it but never did get it.

Q. Who owned the stock in the Commonwealth Sand and
Gravel Corporation?

^
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A. I would not undertake to remember all of the stock
holders,

Q. Did Mr, John Twohy, II, own any of the stock in that
corporation in March, 1940?
A. Unless he had assigned it to somebody, yes.
Q. Did he own a single share?
A. Unless he assigned it to somebody.
Q. Do you know of any assig-nment as secretary?
A. The stock was switched back and forth many times.
Q. Certainly if somebody undertook to hold 10% of the
stock for your benefit you, as secretary of the corporations,
would know whether that person owned the stock, would you?
A. I know if he didn't have 10% of it he could get it.
Q. What do you say to the jury now as to

page 65 [■ whether he owned 10% of it or any part of it at
all at that time ?

A. Eepeat that.
Q. What do you say to the jury as to whether, in March,

1940, he owned as much as 10% of the stock or any part of it
at all?

A. You mean as standing on the stock book in his name?
Q. Imean what the secretary's record of ownership showed.
You were the secretary.
A.Iwouldn't say.
Q. You wouldn't say?
A. No. Iknow that for certain reasons he had assigned
it, some of his stock, here and there.
Q.I will ask you another question. At any time within
four years prior to 1940 had Mr. John Twohy ever owned
any of the stock in the Commonwealth ?

A.Iam of the opinion, sir, that most—that he signed away
most of it to cover up.

The Court: Yon are asking the witness a question as to
the ownership of the stock. The best evidence, if the books
are available, would be the introduction of the stock books.

Mr. Ashburn: It goes to the foundation for his claim, as
to whether there is any substance to it and whether it is rea
sonable.

page 66 }•

The Court: You are asking the witness in whose
name the stock was on a certain date. It is easily

ascertained.

Mr. Ashburn: I am going to show it but I want to see
what he knew about it if he -was so important in the affairs
of the corporation.
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The Court: Continue your examination.
Mr. Shapero: We have filed an amended bill of discovery
and the Court ordered Mr.Twohy to bring his records here.
Mr. Ashhurn: I have them here.
The Court: Continue.

By Mr. Ashburn:

Q. Now,I want to turn to the Interstate Gravel Corpora
tion, which is No. 2 company in which you claim Mr. Twohy
undertook to hold 10% of its stock for your benefit. Tell thejury what activity or business that companv was engaged in
in 1940?

^

A. Producing,safld.
Q. Sir?
.'
A. Producing sand.
Q. Where was the sand produced?
A. On the Belt Line Eailroad on the Southern Branch of
Elizabeth River.

Q. The plant was on the Southern Branch of the
page 67[ Elizabeth River outside of Norfolk?
A. Yes.

Q. Who was in charge of the operation of that company?
A. I believe W. C. Snow, I would say so.
Q. As of March, 1940?
A. I believe so, yes.

Q. What was his office or position?
A. I think he was manager at that time.
Q. Where was his office ?
A. Where was his office?

Q. Yes.
A. We had an office out there, but had the main office here
with all the others.

Q. You had an office at the plant site?
A. The main office was in Norfolk in the Seaboard Bank

Building.

Q. What work did you do for that company?
A. Sold sand, looked after the taxes, borrowed money, paid
out money, negotiated loans and saw that accounts were col
lected.'

Q. You say you sold sand for them?
A. Yes.

Q. To whom did yon sell any sand?
A. I beg your pardon ?
Q. To whom did you sell any sand?
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page 68[

A. I wouldn't undertake to tell you who I sold
sand to.

Q. Tell us one person whom you sold any sand to. Tell
us one out of all of these customers to whom you say you sold
sand.

A. Not.too many customers there.
Q. What?
A. There are not too many customers there.
Q. Give us one to whom you sold sand ?
A. I have got to think about that.

Q. When you get through thinking let me have the answer,
if you will.

A. All right, sir. These shipping companies here, I sold
them. I can't think of the names; for ballast, that stuff, I
know I sold that.

Q. You sold ballast?

A. Yes; Pugh, something like that.

Q. Was that a transaction in which the steamship agent
would call the office and say they wanted so much sand for
ballast?

A. No. They never used it before.
Q. You went around and solicited?
A. Yes.

Q. With whom did you talk?
A. I have forgotten the gentleman's name.
Q. Well, now—

page 69[ A. Ames & Webb is another one I sold sand to,
if you want to put it down.

Q. Mr. Harris, in 1940 what office did you hold in that com
pany, the Interstate?
A. Secretary and treasurer.

Q. How long did you hold that office, or how long had vou
held that office in 1940?

A. Since 1933, I guess. I went with that office and all of
them in the beginning.

Q. Were the books of that company in your possession?
A. I beg your pardon ?
Q. Did you keep, as secretary, the minute books?
A. They were in my office, yes.
Q. How does it happen that no minutes for 1939 through
1941 are in the minute books?

A. For all the minutes we called up Denny to write up.
"We would have special minutes about every month and we
called Collins Denny to get them in form.

Q. And your explanation for saying the secretary had no
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minutes for a three or four year period is that the lawyer in
Richmond was to write them up I
A. That is right.

Q. He was not at the meetings, was he?
A. I don't think we ever had any actual meetings. We

used to just write the minutes up and put them in and go on.
Q. And there were not any written up for that
page 70 [• company for four years?
A. They were written up on paper and put in
my desk. I left them there.

Q. Whether they were phrased right, or not, you don't
know?

A. I tried to do it.

,

Q. You wrote something on paper in pencil and left it in
your desk when you left the company in 1946?
A. Yes, and I could have put my hands on them, and one
reason I did it was to make report to the Corporation Com
mission.

Q. Who owned the stock in the Interstate Sand and Gravel
Corporation in March, 1940?
A. You will have to look at the stock hook. I wouldn't

undertake to tell you. They would assign those stocks this
day or the next day and give them to somebody else,, some
thing like that, and I couldn't tell you how the stock hook
stood.

Q. Weren't you interested in whether or not the man whom
you say promised to hold 10% of the stock for your benefit
controlled any of it?
A. He controlled every one he had assigned. He could
have gotten 10% of it any time he wanted to. I had no worry
about that.

Q. What had he assigned?

page 71 }•

A. If he assigned 100 shares to Collins Denny
of the Ready Mixed Concrete he could get it back

when he wanted it.

Q. Had he ever assigned any?
A. Yes.

Q. For what purpose?
A. Security on loans on the assets and signed a note for it.

Q. If he signed a note and the stock had been pledged as
security on the loan he could not get it hack so soon, could
he?

A. I don't know what sort of loan it was.

Q. You didn't know as secretary and treasurer of the cor
poration?
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A. Maybe be told me most of the things bat there may
have been a few things between him and Collins Denny he
didn't tell mo about personally.
Q. For 1939 did the Interstate Sand and Gravel Corpora
tion have a profit or loss?
A. From 1939?

Q. In 1939?
A. Probably had a loss. It never did make much money.
Q. You were treasurer and should know?
A. Yes,

Q. Would you say it was a profit or loss?
A, I wouldn't say ten years ago.

page 72 \

Q, In 1941 did the Interstate Sand and Gravel

Company have a profit or loss?
A. They would lose one year and make a little the next. I
wouldn't tell you in 1939. I have no record since I left.
Q. In 1940, the year in which you say the agreement was
made, was the Interstate showing a profit or loss?
A. I couldn't tell you the particular year,

Mr. Shapero: I object to this on the ground it is imma
terial as to the value of the stock as this would come in on a

subsequent proceeding and has no bearing on this question.
The Court: I think it has a bearing, Mr. Shapero, on the
■question as to whether it had any value and whether there
would be any inducement for him to continue with his em
ployment. Ioverrule the objection,
Mr. Shapero: Exception.

By Mr. Ashburn:
Q. So you say vou are unable to tell us?
A. Yes.
'
Q. Well, we will turn to the Transit Mixed Concrete Cor
poration. What was its business in 1940?

A. That is the No. 3 company, the Eeady Mixed Concrete?
Q. The Transit Mixed Concrete. Where was it operating?
A. Norfolk, Richmond, and maybe in Hampton;
page 73 y Idon't know. A few years later there was a half
dozen different places.
Q. In March, 1940, was it operating anywhere?
A. Oh, yes.

Q. Was it closed down, as far as you recall?
A. No.

Q. Never was?
A. No.

T
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Q. What service were you doing for the Transit Mixed
Concrete Corporation?
A. I was trying to pay the bills^ collect the money^ super
vise the payrolls and things of that sort^ and look after some
sales also up until 1945.
Q. Who was in active and direct charges of its business?
A. From 1940?

Q. Yes.

A. I believe we had a superintendent by the name of Ewellj,
and I believe Major Thom maybe in EichmondL
Q. Major L. Gr. Thom you refer to?
A. Yes.

Q. He was .vice-president?
A. Yes.

Q. And in ^active charge of its operations at Riclimond^
was he?

A. Possibly.
Q. And Mr. Ewell, the superintendent, was in
active charge at Norfolk?
A. Yes, of the operation.
Q. You had nothing to do with the.operation of that com
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pany?
A. No, not as such.
Q. Your work was confined—

A. Not at that time anyway.
Q. Your work was confined solely to such clerical work
as you were requested to perform?

A. I don't know whether you would call it clerical work
particularly, or not.

Q. You may call it whatever you want to. Who owned thestock in the Transit Mixed Concrete Corporation in March.
19401

Mr. Manpin: Objected to. The books are the best evidence.

Mr. Ashburn: I am asking the secretary and treasurer of
the company who say that an agreement was made with him;
with reference to this stock.

Mr. Maupin: No human being on earth could remember
who owned what stock on a give date, ten years ago.
The Court: Tlie Court su2,-gested a fW minutes
page 75[ ago that the books, if available, were the best evi
dence. If he doesn'^t know he can answer that he
doesn't know.

Mr. Ashburn: I want to know if he knows.
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A. Do you want me to answer that or tiy
By Mr. Ashburn:
Q. Yes.
A. I think Mrs. Twohy owned seven shares and John Twohy
one. You can check that. I think that is correct. That stock

was not switched around every night.
Q. Now, what was the Ready Mixed Concrete Corporation,
Mr. Harris?
A. What was it?

Q. Yes.
A. It was a corporation to put out ready mixed concrete.
Q. That is the fourth corporation in which you say Mr.
Twohy undertook to hold 10% of the stock for your benefit?
A. Yes.

Q. In March, 1940, where was it doing business?
A. I don't think it was doing anything at that time. We
did the next year or the year after.
Q. You mean it was wholly dormant in 1940?
A. That is right. The Transit Mixed Concrete Corpora
tion was carrying the ball at that time.
Q. And you say it was active again when?
page 76 [■ A.Iwould say 1941 or 1942.
Q. AYere you secretary and treasurer of that
corporation?
A. Yes.

Q. Mr. Harris, as secretary and treasurer of that corpora
tion don't you know that every bit of its personal property
and operating equipment was sold to the Transit Mixed Con
crete Corporation in 1935 ?
A. Yes, sir, very well.
Q. Did it do any business after that time?
A. Yes., in 1941 and 1942 for a few months over there on
the C. & 0. Railroad.

Q. What sort of work?
A. Ready mixed concrete.
Q. With whom?
A. Some contractor. Ican't tell you who, but there were
dozens over there, and maybe Doyle & Russell.

Q. What work did you do for the Ready Mixed Concrete
Corporation ?
A. You mean after it was closed down?

Q. Yes, after 1935.
A. Nothing only to look after the taxes and bills. We al
ways had bills we had to worry along with.
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Q. How could you have had unpaid hills for five years?
A. I think there are probably some there now.
Q. Do you claim it ever did any business after 1935?
A. I beg your pardon?

page 77 }■

Q. Do you claim it ever did any business after
1935?

A. Yes,Isay it did.
Q. I would like for you to point out the dates, as far as
you know.
A. Look on the Ready Mixed books.
Q. You say you did work for it?
A. Yes,Imade up the tax return and paid the tax bill.

Q. Can we put it this way, that because they had omitted
to dissolve the corporation it was necessary to pay the regis
tration fee and franchise taxes,Iguess annually, to the State
of Virginia, and that is what you did?
A. That is one of the things.
Q. Can you think of anything else ?
A. They maybe had some other bills and taxes, and people
were writing about what they owed them.
Q. Do you know anything about the stock ownership of
that company in March, 1940?
A.Icouldn't tell you.
Q. The stock was worthless anvAvay, was it ?
A.Idon't know.

Q. You don't know?
A. No, sir.
Q. Mr. Harris, we will turn to the Aberdeen

page 78 [• Sand Company. You say that is the fifth corpo
ration that Mr. Twohy promised to hold 10% of
its' stock for your benefit?
A. Yes.

Q. What was the business of the Aberdeen Sand Company
in March, 1940?
A. What kind of business?

Q. Yes.
A. Producing sand.

Q. WTiere did it produce sand?
A. Near Aberdeen.

Q. WThere is Aberdeen?
A. Nofth Carolina. Moore County,Ithink.
Q. How long had it been active?
A.Ithink the corporation was organized in 1925.
Q. And in 1940 you say it was producing sand?

'
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A. Yes.

Q. Did you have anything to do with the production of it?
A. No., not the actual production,
Q. Who was in charge of production?
A. E. E. Pleasants.

Q. In 1940?
A. That is my recollection. He was shifted from one plant
to the olher,

Q. What work were you doing for the company in 1940?
A, About the same as with the others, trying to
page 79 [■ keep some money in bank, pay the bills, collect the
receivables, and anything of that sort.
Q. Well, now, do you say that that company did any busi
ness through the Norfolk office except the payment of routine
bills ?

A. This hein,g the main office we made our tax returns here

and things of that sort, but the operating was all done down
there, two or three-hundred miles down there.
Q. Did you write its corporate minutes of its stockholders
and directors?

A.Ibeg your pardon?
Q. Did you write the corporate minutes of its stockholders
and directors?

A. You have just gone into that. It is all the same. If I
wrote oneIwrote them all.

Q. Your answer is you didn't write any, isn't it?
A. Not in the regular form, not in the minute book, maybe.
Q. When did you cease to be secretary?
A.Ithink 1945 or 1946.

Q. As of March, 1940, do you know whether the Aberdeen
Sand Company was solvent, or not?
A. Yes,Iwould say it was solvent. The books may not
have shown it, butIwould say it was solvent,

page 80 }-

Q. You would sav it was solvent?
A. Yes.

Q. Did you see its balance sheet?
Q. In February, 1940?
A. Yes.,Isaw all the balance sheets.
Q. Who made them up?

A.Icouldn't tell you just what—
Q. Who made up the balance sheets ?
A. The bookkeeper or accountant or auditor. We had two
there about that time.

, Q. The sixth corporation in which you say Mr. Twohy
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promised to hold 10% of the stock for your benefit is the
Regal Realty Corporation.
A. Yes. I don't thinlc there is. much to that company.
Q. You say he promised you that?
A. Yes.

Q. What was the business of that company?
A. That has been a shady proposition from the—I have
never known and nobody else knows, I don't think. They
organized it, Mr. Twohy, and called it the Regal Realty Cor
poration and included the house out there that Mr. Twohy
Uved in and four or five vacant lots nearby on Boiling Avenue;.
Q. Did it have anything else?
A. That is all,

that has been sold.

Qt It v^as nothing but a holding corporation for
page 81 \ some real property owned by the Twohy family?
A. That is right, by Mr. Twohy himself.
Q. And you say- to this jury that Mr. Twohy promised to
hold 10% of the value of his home for your benefit?
A. No, not his home; He didn't have that even.
Q. That is all the corporation owned, was the residence in
which he lived, was it?
A. It was not worth anything, I would say.
Q. You say to the jury he promised to hold 10% of its value
for you?
A. That is the phraseology, 10% of the stock of the com
panies I was working for.
Q. Were you working for the Regal Realty Corporation?
A. Simply a few little things coming up, even if it didn't
have anything, as long as it was a corporation.

Q. Mr. Harris, is the Regal Realty Corporation still in
corporate existence?
A. I don't know. They were trying to get Collins Denny
to get it out. It was still in existence when I left.'
Q. You mean he had written him to dissolve it?
A. Yes.

Q. And distribute its assets to the stockholders?
A. It didn't have any assets.
Q. It didnT have any assets?
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A. No.
Q. What became of the real property Twohy

owned?

A. He sold the property and Mr. Twohy got the money and
put it in his pocket, I guess.
Q. When did that happen?
A. All the way, at different times. I donT know when it
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was, but bis father and mother died and he moved from over
there.

Q. That was after 1940?
A. No. His mother died in 1932 or 1933.

Q. Had the sale of all of the property and distribution of
the proceeds been made in 1940 then?

A. I believe—^I don't know; I wouldn't say, but I believe
it had. I think the last lot was sold before that.

Q. And that was before Mr. Twoby agreed to give you 10%
and yet you are suing him for 10% of the value of that cor
poration ?

Mr. Maupin: That is not a question, your Honor.
The Court: Answer it.

By Mr. Ashbum:
Q. Is that a fact, Mr. Harris?
A. 10% of its value.
Q. And yet you say all of its assets had been distributed
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before 1940?

A. T say that is my opinion. Idon't recall now,

butIthink so. It never did operate as a corpora
tion. Mr. 'Twohy collected the rents, used the money, paid
the bills and took it all under his tax return. It was a cor

porationI didn't know too much about and nobody else, T
don't think.

Q. You never did any work for it at all?
A. Yes.

Q. You did?

A. Not too much though.
The Court: Gentlemen, we will recess until 2:00 o'clock.

Thereupon, at 1:00 P. M., a recess was taken to 2:00 P. M.
page 84

AFTERNOON SESSION.

Met at close of recess.

Present: Same parties as heretofore noted.

'
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the plaintiff, resumes the stand for further cross examination,
and was examined and testified as follows:

By Mr. Ashburn:

Q. Mr. Harris, I believe we had about reached some in
quiries concerning the Angerona Corporation. That is the
seventh corporation in which you claim that Mr. Twohy
agreed to hold 10% interest for your benefit, is not?
,

A. Yes.

Q. Tell the jury, please, what was the business of the
Angerona Corporation?

A. It was, I guess you would term it., an investment com
pany holding various securities and slocks.
Q. In what form did it handle them?
A. It purchased them under a sale made by the
page 85 \ Seaboard Bank at public auction, and that is about
all I can tell you about that.

Q. When was that purchase made?
A. I believe it was in 1934. .

Q, And did it ever do anything else except purchase some
securities in 1934?

A. That is right, and sold them, purchased them and sold
them.

Q. They never purchased any other securities after 1934?
A. Well, I wouldn't say. I don't know; I don't recall.

Q. It held securities which it purchased in 1934 and sold
them off at some later date?

A. They were sold, some of tliem, I know at some later
date.

Q. You were secretary and treasurer of that corporation,
were vou not?
A. Yes.

Q. It is within your knowledge, is it not, that it was noth
ing but a holding-company for some securities owned by Mrs.
i&race Twohy?
A. The stock was made to Mrs. Twohy, yes.
Q. Mrs. Twohy had put up her own money for the purchase,
hadn't she?

. page 86 [•

A. I believe she had $100.00 or something like

that, some negligible or nominal sum.
Q. The corporation never did any business in the accepted
sense of operating at all, it simply held some stocks owned

by Mrs. Twohy which she had collected dividends on?
A. I suppose they were dividends, I don't know.

^
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, <Q. You say Mr, Twohy promised to hold for,your benefit
10% of the value of that corporation?
A. Yes.

Q. What sort of work did you ever do for that corpora

tion?

*

;

A. Had to make the tax returns, had notes in bank, this,
that and the other.

Q. You mean if it had a note due in one of the banks, when
the note came due you would take down a renewal?
A. Yes, or pay it or do something with it

Q. That is all the work you can mention you did in con
nection with that corporation?

A. That is right, and keep what little books might be neces
sary to it

Q. You never received anv salary from it?
A. No.

Q. And nobodv else ever received any salary!
A. No.

Q- Well, now, Mr. Harris, the Enterprise Drug
page 87 [■ Corporation is the eighth corporation as to which
you say Mr. Twohy promised to hold a certain percentag*e of the stock for your benefit?
A. Yes-

Q. What was the business of that corporation?
A. General drug business, drugstore and confectionery
store, like any^ other drugstore.
Q. How did it happen to be formed?

A.Ithink, when it was formed. Dr. Miller, a druggist, and
Mr. Twohy's nephew wanted to go in the drug business so
Mr. Twohy said he would put up half the money and his
nephew would put up the other half. That is what was done,

and Mr. Twohy—I don't know that he had any casi in the

business. He had some furniture, it seemed, from the Twohy
estate, which operated the place before, anyway he had some

furniture up there and he piit in that for his'half of the invest
ment. It was to be capitalized,Ibelieve, at $3,000.00, and
when they come to issue stock 14 shares was issued to Miller,
14 shares to John Twohy, III, and two to Mr. Twohy.
Q. It was an accommodation to enable Dr. Miller and his

nephew to get in some sort of drug business, was it?
A. That is my understanding.

Q. And finally Mr. John Twohy, II, the defendant, had to
bail them out? It was not successful and he had to take over
Dr. Miller's stock?

8S
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A- I don't know whether he had to bail it outMiller had 14 shares of stock but he didn't have

any investment- He had his note back of this put up as col
lateral, and when Miller wanted to leave he turned the stock
over to Mr- Twohy and he gave him the note- The other

shares; that is, John Twohy's, III, shares, he bought thatThat was negotiated, the purchase of that. Mr- Twohy called
me to buy John Twohy's,. III, shares as cheaply as I couldIt seemed they were not getting along so weU together, John
Twohy, HI, and Miller, and Mr. Twohy called me to purchase
his nephew's interest, so I made arrangements to purchase
it for $300.00 and Mr. Twohy at the time requested that the
stock be issued an4signed over to me, and it was signed over
to me and stayed in the safe in that condition until, I would
say, some time before I left the semce.

Q- As of March 1, 1940, at least one-half the stock stood
in your name on-the books of the companv, didn't it?
A. No.

Q. How much of it?

A. I don't know that any didQ. You just stated—
A. I say it was assigned to me. He signed it in blank.

Q. The certificate was in the name of H. H. Harris, was
it?
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A.Idon't think so.
Q. What did you mean by stating they re-trans
ferred it shortly before you left?
A. It could have been cancelled at that time and new stock

issued to Mr. Twohy or his wife. It was signed to me in the
place provided on the back of the certificate.

Q. And you reassigned it?

A.I got rid of it to them, yes, either cancelling it or re
assigning it.

Q. If you had had any claim on if whatsoever would you
not have mentioned the claim when you reassigned if?
A.Icertainly would not.
Q. Youwonldnot?
A. No.

Q. You never did any work for the Enterprise Urug Com
pany, did you?

A.Ihad to do right much financing for them up there.
Q. What do you mean by having to do right much financ
ing?
A. To pay the biUs. People would come hv and wouldn't
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sell them unless I paid the bills, and I Would switeh a little
money in thete from some other company mayb'ej

Q. It was all their money and not yours?
A. We have got checks maybe to provd it was my money.
I don't say I didn't get it back;
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Q. Would you say it was or was not your money?

A. I beg your pardon?
Q. Would you say it was or was not your money? •
A. I wouldn't say it was not my money. I didn't intend

to be out my money indefinitely^ and I issued my checks oc
casionally to cover the overdrafts.

Q. Mr. Harris^ as secretary of the company the stock book
and its stock was in your custodv, was it?
A. Yes.

Q. Do you know what became of stock certificate No. ll
which seems to be missing as of now?
A. No, I don't know aily certificates by numbers. Who is
it made payable to ?
Q. It Seems to have been made payable to
H; Harris in
the Enterprise Drug Company,
At It may have been issued to me and I transferred it over

to Twohy. I got rid of it simultaneously, and I didn't have
any of the stock*
Q. Do you know what you did with it?
A. I gave it to Mr. Twohy,I think. I must hayO;
Q. It is your understanding that the books so show?
A. That I owned 14 shares?

Q. I am not certain that certificate is for 14 shares. It

may be two shares^ I don't know without looking at the book.
This corporation paid some small dividends, did it
page 91 notj in some Of the years when yOU Were employed
with Mr. Twohy?
A. The drug company?
Q; Yes.
A; If it ever paid a dividend^ I don't IjnOW.
Q. Did you ever inquire?
A. I think I would know if it paid one, I should know. I
don't know who would pay it.
Q. You were secretary in 1945j were vou?
A. Yes.

Q. Did you write up any minutes of the annual meetings?
A. No. Along about that time Mr. Twohy would iiot let
anvbody do anythina' with that but W. J. Chenoworth;
Q. You never received any pay from that corporation?
A. No, never.
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Q.,Returning to the Angerona Corporation for a moment,
was it not within your knowledge that all of the shares of
stock issued by that corporation were owned by Mrs. Twohy?
A. That is my recollection.

Q. You knew that in March, 1940?
A. Yes.

Q. I mean Mrs. Grace Twohy?
A. Yes, Grace M. Twohy.

Q. Now, Mr. Harris, you mentioned what your work was,
on direct examination., in order to stress its impage 92[ portance, did you not, and you mentioned the de
tails of the work that you had done?
A. Some of them, yes.
Q. You also stated your salary for the vear 1939 was
$4,416.50?
A. $4,416.50, yes.

Q. And you said the reason for ^ this agreement which you
claim was made about March 1, 1940, was that you wanted
greater compensation for the work that you were doing?
A. That is right.

Q. And you say for that reason the agreement was made?
A. Yes.

Q. Tell the jury what your compensation was for the vear
1940?

A. $4,263.10.

Q. Or approximately $200.00 less than it was in 1939?
A. I drew that much less.

Q. Doesn't it seem surprising to you if your work was so
important that Mr. Twohy found it necessaiw and desirable
to promise you a beneficial right to 10% of the stock in these

corporations that your salary, instead of being increased, was
decreased in the following year?
A. My salary was drawn—only drew as I had to have

it. We owed so much money, and I got my salary at no set
time but whenever we sot money in or something,
page 93 }• I didn't draw any specific salary. My salary was
behind from the first day I associated with him
until I left there.

Q. You say your salary was behind. Didn't you get vour
whole $4,416.50 for 1939?
A. That is all I drew.

Q. That is all you were entitled to draw, was it not?

A. No. In the very beginning I was entitled to forty-five
or forty-eight hundred dollars a year.
Q. VHien was the last arrangement made?

^
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A. When Mr. Twohy leased the properties of the Massaponax Corporation and took them over on the same basis, the
same salary,

Q. Yon were permitted to make ont checksf
A. Yes. Mr. Twohy told me,"Make your salary anything
you want to." How could I draw a salary when there was

nothing in the bank and somebody else suffering for it? I
didn't do it.

Q. You mean there was no fixed agreement at all about your
salary?

A. No, not until we got the loans with the Federal Reserve

Bank in 1942, I believe. They put it at $5,500.00 and that is
what I drew.

Q. Isn't it the fact that you were never paid any salary or
other compensation by any of these companies except four,
the Transit Mixed Concrete Corporation, the In-

page 94} terstate Sand and Gravel Corporation, the Aber
deen Sand Company and the Commonwealth Sand
and Gravel Corporation?
A. That might be true.
Q. Is it true, or not?
A. I wouldn't say, sir.
Q. You know who paid you, don't you?
A. No. I wouldn't undertake over a period of 5 or 20 years
to say whether I drew any salary from one or the other com

pany when it was all in the same office and under the same
management. The books will show that.
Q. Is it not also true that after 1941 you didn't draw any
salary from any of the companies except three, the Transit
Mixed Concrete Corporation, the Aberdeen Sand and the
Commonwealth Sand and Gravel Corporation?
A. That is possibly true. They are the only ones that
were making money. That is the way we worked it.
Q. Isn't it true that after 1942 you never drew any salary
from but two?

A. That is possibly true.
making money.

They are the ones that were

Q. Yet during none of this time when you were ceasing to
draw salaries from some of the companies did you ever say
anything about having any stock ownership or any rights or
benefits in any of them?
A. T didn't follow that,
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Q. After 1941 you received no salary from the
Interstate Sand and Gravel Corporation. When

your compensation from that company ceased did you say
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anything to Mr^ Tlyohy ahoilt having dny beneficial iiitei'esf
in 10% of the stock?
A. No,I didn't, sir. I could have switched the salaiy from
the Interstate dnd dtaWn it from dndther conipanyi They
didn't have any moneyj
Q. And yon didn't say anything about having any right or
beneficial interest in it?
A. No. When it came to the Interstate and Ahetdeen it
made not difference to me.

Q. Well, now, you say that in 1940, as far as yoii knCWj.
everyhddy Was pleased with the Way yoii performed yOur
services?
A. Yes.

- .

Q. I hand you a letter dated Aj^ril 8, 1940y niailed eight
days after'you say this contract was made., and ask you if

you got the briginai of that from Mf* Twohy?
Ai Yesj I got the original of iti
Qj The letter says:

"'Please secure H. W. Chaffee's approval on all checks is
sued on all Companies until my return to the office or home.

I shall explain my reason for this when I am up and about.'
A. While he Was in St. Vincent's Hospital, yes.
Q. You had been issuing checks up to that titnb without
anybody's approumlj had you I
page 96
A. Yes, hud I have since.
Q; And it Was found nCcessary to get Mr. Chaf
fee's approval ae of April, 1940?
A. (No response.)
Mr. Ashhnrn: We offer this, if yotir Honor please.
(Whereupon^ the letter Was matked "Defendant's Hxhihit 1.")
By Mr. Ashhnrn:

Q. Now, Mr. Harris^ I hand ton a second letter dated April
8, 194()j and aSk you if yon got the original .of which that is
a cafhon copy?
A. I think I did. It was complied with as far as I know.
Q. Yon complied with it?
A. Yes.
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Mr. Maiipin: I can't hear you.
The Witness: I say, as far as I recall, I got the letter and
complied with it.
By Mr. Ashburn;
Q. This is from Mr. Twohy to you?
A. Yes. He was tvriting letters back and forth, running

letters between St. Vincent's Hospital and the office.
Q. ''Please arrange to send me a list of all property of
which you are Trustee, in aiiy capacity connected

page 97 } with me." That was a month and eight days after
you say this agreement was made?
A. I don't dispute that.
Mr. Ashburn: I offer this as Defendant's Exhibit No. 2.

(Whereupon, the letter was accordingly marked.)
By Mr. Ashburn:
Q. Now, I hand you a letter date April 16., 1940^ approxi

mately a month and a half after the time when you say this
agreement was made and ask you if you got the original of
that?

A. Oh, I think I did, yes. Of course, there iS a reason for
that.

Q. The letter reads:
"Dear Harris:

I no longer see the necessity for your making any long dis
tance calls, therefore, will you kindly discontinue making
these, from the date of the receipt of tliis letter.
You will also not make any orders for the purchase of
supplies or materials without the consent and approval of
Mr. Chaffee."

Doesn't that indicate that maybe your work was not so im
portant and there was some comment or criticism of itf
A. None whatsoever,

page 98 }■

Q. It does not?
A. No, sir.

Mr. Ashburn: Ioffer this letter, your Honor.
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(Whereupon, the letter was marked "Defendant's Ex
hibit 3.")

By Mr. Ashburn:

Q. Here is an inter-office memorandum of January 16,1942.
Did you get the original of that?
A. Yes, sir. That is the time that he branched out and
had two or three offices and wanted one main office, a manager

here, and the other office, a manager over there, and these
respective managers handled through the main office of the
company.

Q. The company branched out in 1942 and in 1940 then,
did it?

A. It branched out in 1941,, before that.

Mr. Shapero: Speak a little louder, Mr. Harris, please.
Mr. Ashburn: We offer this, your Honor, as Defendant's
Exhibit 4.
/

(Whereupon, the paper was accordingly marked.)
By Mr. Ashburn:
Q. Who was office manager at the main office at that time?
A. We had a man by the name of Everett, man-

page 99 \ ager of the Accounting Department, and Bill
Chenoworth was general office manager under him.

Q. You weren't the office manager at all, were you?
A. No. I was treasurer and looking after about six-million
dollars worth of business a year.

Q. Mr. Harris, here is an inter-office memorandum from
Mr. W. C. Everett, whom you say was manager of the Ac
counting Department, to Mr. Twohy, dated May 1, 1942. I
want to ask you if you didn't see a copy of the original of
that after it reached Mr. Twohy?
A. I remember something about that incident, that he was
the accounting man and wanted a break-down and I gave him
the policies to get it from.
Q. What he was complaining about was—
Mr. Maupin: We object to that.
The Court: Unless the witness says he received a copy it is
not admissible.
Mr. Ashburn: He said he remembered it.

A. I remember something about insurance.
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By the Court:
Q. You say you received that?

A. I couldn't say I received that copy, I do remember hav
ing turned over some insurance policies to the adutor to check,
Q. We are interested in whether you received a

page 100 }■ copy of that communication?
A,Idon't think so-; if so,Idon't recall it. If
Idid it is in Mr. Twohy's files. Everything is in his files.
By Mr. Ashhurn:
Q. Mr. Harris,Iask you whether, on or about May 1, 1942,
there was a complaint by Mr. Everett to Mr. Twohy, within
your knowledge and known to you, at the time of your failure
to do your work proijerly?
A. There may have been by Everett but his complaint
wouldn't mean anything anyway. That was his job, to^see
how to charge up the insurance premiums, as to what branch

factory or otherwise. He probably wanted me to dig them out
with all the other duties.

By the Court:

Q. That is not responsive to the question. He asked you
whether this gentleman made a complaint to Mr. Twohy about
you, if you know?

A. No; that is the only thingIknow.

By Mr. Ashhurn:
Q. Do you know this— ' -

A. No. I do remember his asking for insurance policies
with a statement which was verbal,Ibelieve,
Q. Do you recall this paper ?
A. No,Idon't recall it.

page 101 }

Q. You don't recall it?
A. No.

Mr. Ashhurn: We tender it as evidence of the conditions

existing at that time of which the witness says he knew. We
contend it is a record of the original entry—
Mr. Maupin: Objection.

The Court: The Court will sustain the objection.
Mr. Ashhurn: Very well, sir. Dive us an exception and
mark it in some fashion to show it is rejected.
(Whereupon, the paper was marked Defendant's Exhibit
X, rejected.")
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By Mr,AsM)nm:

Q. Mr, Harris, I Iiand yoti an inter-offiee memorlftndunii
datod May 24, 1942, from Mr* Wi C* Everett directed t5 you„
alid I ask y&u^

Mr. Skapero: There is an initial down there. It is an
Oligiiial. Harris wOuld have the original of it if it had gone
to him*

The Court: The question was asked as to whether he saw
a copy of it or received a copy of it, or mll.he^ I gtiess^.
Mr. ShapOro: That is right;
ThO Gotirt: Hfe hagfl\answered it.

pagO 102.f- • Mr; Ashhurn: It has his initials on it^ I fhink^
your Honor.

Mn ShaperO: Not necessarily his*
Mr* Ashburii: It is ''H. H.

The Court: The question was whether he had ever seen ai
copy of thdt letter*
A. I evidently saw this.
By Mr.Ashhurn r
Q. You saw that paper which is initialed hy youT
A; It is initialed by me.

Q. Those initials,"H. H. H." are yours iii accordance with
the office jn-actice to indicate that you received it and it went
into the company files'?
A. Yes, everything-1 had personally was in the conipahy
files.

Qi ''From Wi C. Everett to H.H* Harris;*''
Mr. Maupin: That is hearsay*. Everett is not here.
Mr. Ashbum: Mr. Harris admits he received it.

The Court: If the witness soys he received it, all tight.

Mr. Maupin: He may have received that, but it is written
on the typewriter and it has no indication of who
page 103 f if is writteii by* It is supposed to be ati inter
office commurtication signed on the typewritet.
Mr. Ashhurn: And signed in handwriting*

By Mr. Ashhurn:

Q. Dp you reeogitize his signatured
A. That is his Signattire.
The Court: He would have to have Mr. Everett here if the.

witness dehied having received it. What is the poiiit in hav
ing him here if the witness admits itd

JoM Twdlay, II, y, h. H. Harris*
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Mr* Maupin: What is the relevaiicy of it?
The Court: As to its not being relevant, the Court will have
to pass upon it by reading it.

Mr* Maupin: I don't see any relevancy of it on the-issue
here.

The Court: The Court overrules the objection. The ques
tion was raised about complaints or lack of complaints by the
defendant here.

Mr. Maupin: Mr* Everett is stating what purports to be
faets. We don't know whether it is the fact, or not* I don't
think it is admissible. It is pure hearsay.
The Court: The Court will admit it with the understand^

ing that counsel will put Mr* Twohy on the stand
page 104 }• and connect it up.
(Whereupon, the paper was marked "D-5.")
Mr. Ashburn: It is dated May 24,1942,from W. C. Everett
to H. H. Harris as to information needed to close Common

wealth, Interstate and Aberdeen as of April 30, 1942. He
says:

"Under date of May 1st, I wrote you as follows:
'We are now in the midst of closing Commonwealth, Inter
state and Aberdeen for the month of April, and will need have

the information asked for in my memorandum to ydu April
25th—that is—

"A statement of the insurance policies for each of these
three Companies, showing the Policy Number, Company,Date
of policy. Date of expiration and the Premium*'
You replied to me as follows:
'Attached are the policies: The breakdown on Policies ap

plying to several Companies I believe are noted on the Mils.'
'In compliance With your demand received today, I am re
turning the policies herewith.
'In the meantime,I wish to advise that not having received
the statement, requested in my letter of May 1st,

page 105 [■ the books of the three Companies have not been
closed, andIwish to inform yOu that Mr. TwOhy

was raising 'sand' Saturday, the 23rd instant, with me, be
cause of the delay. Iam now making another formal request
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on you for these statements, which were requested in the first
instant in my letter above referred to. W. C. Everett.'"

The Witness: That is when I was in the midst of working
up the $400,000.00 loan and could not get to them.
By Mr. Ashburn:
Q. Your explanation for failure to furnish the statements
and the delay in making them up is what?

A. Working up the details of this $400,000.00 loan in 1042,
and another thing,if you don't know Everett, he is a man who
will knife you in the back.
Q. You say Mr. Everett was trying to knife you in the back?
A. Yes.

Q. He is now dead, is he?
A. Yes.

Q. You can now say he was trying to knife you in the back
since he is not here?

Mr. Maupin: I object to that and ask that it be stricken
out.

page 106 }■

The Court: Objection sustained.

By Mr. Ashburn:

Q. You said there was never any complaint about your work
at the time?

A. Why would he have to complain to me anyway? He was
subordinate to me.

Q. Subordinate to you?
A. Yes.

Mr. Maupin; I don't know anything about Everett and
never heard of him before. He is dead, and it seems, to me
that should not be introduced.

By Mr. Ashburn:
Q. Mr. Harris, this is,a copy of an inter-office memorandum

of June 5, 1942, from Mr. Twohy to you and others. You got
the original or a copy of it, did you not?
A. Oh, yes,Igot that.
Mr. Ashburn: We offer it as—

, The Witness: Because we had a young lady there trying
to get the freight bills together.
Mr. Ashburn: We offer this as an exhibit.

John Twohy, II, v. H. H. Hnrris.

"99

E.Jl, Harris.
The Court: Defendant's Exhibit 6.

Mr. Ashhurn: This reads,"Effective immediately, all mat
ters pertaining to the checking—
Mr, Maupin: I -tedsh you would read the adpage 107 } dress.
Mr. Ashhurn: Very weU, sir,"To Mr, Harris,
Mr. Chenoweth, Mr. Everett. Effective immediately, aU mat

ters pertaining to the checking, filing and vouchering of
freight bills will be handled exclusively by the Accounting De
partment."

By Mr. Ashhurn:
Q. That was not you, was it, Mr. Harris?
A. No, not to me that was addressed.

Q. All matters pertaining to the checking, filing and vouch
ering of freight bills was taken out of your hands at that time?
A. There were some clerks in my office who tried to do that
with other work and could not do it all.

Q.- "All matters pertaining to insurance in all forms for
all of the corporations will be handled exclusively by the Gen
eral Office. This will relieve Mr. Harris of any responsibility

for freight bills and place that responsibiilty on the Account
ing Department. This will relieve Mr. Harris of any respon-

siffility in connection with insurance and place that responsi
bility on Mr. Chenoweth."
A. That is right.

Q. So the insurance was taken out of your hands, too, at
that time?
A. Yes.

Q, As a result of the month's delay that ocpage 108'}- curred in May?
A. No,I don't think so.

Mr. Shapero: Mr. Harris, will you please speak a little
louder?

By Mr. Ashhurn:

Q. This is an inter-office memorandum of June 18, 1942, to
you from Mr. Twohy, Mr. Harris. Did you get that?
A. Yes.

Mr. Ashhurn: We offer it as Defendant's exhibit.

(Whereupon, the paper was marked "Defendant's E^bit
7.")

ICO
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Mr. Asliirarrn: The memorandum reads as follows:

^'Your memorandum dated 6/18/42 containing the rather
cryptic cOmmOnd 'pick up title. H. Hi Hi/ to which is pinned
a coupon of the Norfolk National Bank of Commerce, ddes not
meet -sVith in'y approval. Would you he kind enough to furnish
Mi'i Everett with the proper irtfonnatioii and proper atithori^
:^ation for this expenditure. It wotdd he deeply appreciated
both in tfe interest of clear cut hooltkeepitig^ and ofHce at
mosphere.
''The same comment goes for your second memorandum

of 6/18/42 covering transfer to ray disbursement account of
$250.00 and I Jtndg'e your salary of $100,00.

page 109 }■

"It is most desirable to facilitate in every way
possible complete and accurnte records/*

By Mr^ Afebbnrni '
Q. Here is one, Mr. Harris^ to Mr, Harris, Mr* Everett, Mr.
Joliff) Mr. Chenbwetb, Mrs. Dowe, dated Juty 36, 1942. Did
you get that ohef
A. Yes, sir,IthinkIhave seen that.

Mr. Ashburn? We offer it ns a defendanfs exhibit, your
Honor#

(Whereupon, the paper was marked "Defendant's Exhibit
8.*')

By Mr. Aslibnrn:
Q. So after July 30, 1942, you didnt continue distributing
the mail any more ?
A. Inever did distribute it#

Q. Did you open it1
A, NOj sir,
Q. Did you have anything to do with its receipt f
A. It was generally done in my office.
Q. That was taken out of your office. Mr. Harids, here is
one Of SeptemhOr 25, 1943^
A. Igot the letter. There is something back of that. It
doesn *t mean what it says, andIcan tell you that.

Mr, Ashhurn r You may say anything yoh want,
page 110 f- You said everything was so harmonious and your
work was excellent-

exhibit, your Honor.

We offer it as defendant's
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(Whereupon, the paper was marked "Defendant's Exhibit
9.")
Mr. Ashburn: It reads as follows:
Dear Mr. Harris:

According to the information which you and Mr. Jolliff have

furnised me, I am in the embarrassing situation of having
unwittingly participated in the creation of a situation which

reflects no credit on me or the companies, namely, the Transit
Mixed Concrete Corporation and the Commonwealth Sand &
Gravel Corporation, in that the letter of the law in our rela

tion with the Federal Reserve Bank, in my opinion, has not
been completely complied with.

I shall expect you monthly hereafter to present me with in
formation as to the status of all officers' accounts with a com

parison of the amounts authorized,, this to include charges to
salary and withdrawals; and should any officer, for any rea
son overdraw his salary account, I want it brought immedi
ately to my personal attention. From this time on I shall ex
pect no money to be transferred from either the Transit Mixed
Concrete Corporation or the Commonwealth Sand & Gravel
Corporation to any allied operation.
I shall look to you personally for the execution of this di
rection minutely.

Very truly yours,

JOHN TWOHY,II,
President.''

By Mr. Ashburn;

Q. Mr. Harris, you said something this morning about be
ing charged with responsibility of attending to
page 111 [■ financial matters at the Seaboard Citizens Na
tional Bank. Iwant to ask you if you ever ar
ranged a loan with the Seaboard Citizens National Bank on
behalf of any of those companies'?
A. What do you mean by arranged a loan?
Q.Imean procured the willingness of the bank to make the
loan?

A. We were having notes eveiy week to renew and interest
to pay.

Q. That is just a matter of a messenger going down and
taking care of it?
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A. That is right. . We sent them over by messenger mostly.
Q. You were given authority to sign renewal notes as treas
urer and seeing that the matters received attention when they
came due, but as far as going to the bank and arranging to
borrow money, you never at any time did that, did you?

A. I wouldn't say I told them what we were going to do
now. That was done in carrying on the business so to speak.
The discounts and all these receivables would go in.
Q. You said something about making up the Certificates of
Necessity?
A. Yes.

Q. You say you did that?
A. Yes, sir.
Q. Yourself personally?

page 112

A. Yes. Maybe there was one in the beginning

I may have had a little help on.
Q. From whom would you have.gotten the help?
A. I dug most of it out of the files when we made purchases.
Q. It was simply a matter of filling out a Government form,
was it?

A. Not too simple, no. You had to get the information to
gether.
Q. Which required only—
A. It was simple after you had it altogether.
Q. What is a Certificate of Necessity?
A. If it was approved by the Navy or Army Department,
you depreciate the equipment over a period of years, and it
is a certificate for certain equipment.
Q. That is necessary?
A. Yes.

Q. The company owning the equipment, you fill in a list of
the ownership?
A. Yes.

Q. You fill it in and mail it in?

A. Yes. As to that, we had to give a statement of the pieces
on hand and what we wanted to get, etc.
Mr. Maupin: I wish you would talk a little louder.
page 113 [■ By Mr. Ashbum:
Q. What is a Certificate of Non-necessity?
A. That equipment covered by a Certificate of Necessity
that has served its usefulness.

Q. Has what?

A. Has served its usefulness so far as the emergency or
war is concerned.
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Q. And you filled in another form to show it is worn out?

A. No, we don^t fill in a certificate to show it is worn ou^
but we don't need it any longer for the war effort,
Q. And you say you did that?
A. Yes.

Q. Did you have any assistance in that?
A. Very little. We had 8, 10, 1 5or 20 clerks mayhe in the
office, and I probably would ask and get a little" something.
Q. What did Pete Marwick and Mitchell Company do?
A. I don't think anything.
Q. They were certified public accountants, were they I
A. Yes.

Q. Who took the application to the Navy Department to
get it signed?

A. Generally mailed them up there. A few times we would
send them up. We sent W. C. Snow. He carried

page 114 }- the first ones up, I believe. V^ether they were
signed, I don't know, but he delivered them any
way. That was the easy part of it, the approval,
Q. That was easy?
A. To get it okayed.
Q. How much work was necessary?
A. Several weeks in g-etting them up for several hundred
thousand dollars worth,

Q. Several weeks?
A. Yes, to find all the data and get the numbers, and
whether it was new or secondhand.

Q. Well, now, concerning what you say was the agreement
made in March, 1940,1 want to ask you if you ever, yourself,
claimed to Mr. Twohy that such an agreement had been made
after that time?

A. No, not until I got this letter. No, it was not necessary.

Q. You haven't followed the question. Did you, 3^oursebf,
at any time ever claim to him he had made such an agreement
with you?
A. No.

Q. Well, now, Mr. Harris, you refer to this letter of Decem
ber 28, 1946, terminating-your services and you say to the
jury that you were very much surprised to get that letter?
A. I certainly was.

page 115 }■

Q. You were a little indignant, too, were you?

A. Very much hurt.
Q. Very much hurt?
A. After 15 or 2D years work.

Q. If the agreement had been made in March, 1940, to hold
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for your benefit 10% of the stock in tbese corporatioais, would
tbat not bove been the time for you to have advanced that
claim?

A. I advanced! it to my attorney. Wben I received tbat let
ter I was so puzzled I didn't know wbat to do. I went up to
one of my attorneys and told him wbat I had gotten and bow
I felt.

Q. You tben waited a month, and one month later you re
plied to the letter?
A. I did that on my attorney's—
Q. And in your reply—

Mr.Sbaperp: Let him finish.
A. I did that on my attorney's advice.
By Mr.Asbbum:

Q. In your reply did you say one word about the existence
of any agreement to hold 10% of the stock for your benefit?
A. It was their thought to word it that way.
Q. You say the attorneys thought you should word it that
way?

page 116 f

A. Yes.
Q. Mr. Harris, you tell the jury that at the time

when you received this letter of December 28, 1946, so far as
you knew, you and Mr. Twohy were on the best of terms?
A. Yes.

Q. Can you tell the jury any reason why you should not have
sat dowm and talked with him about this claim?
A. What?

Q. Can you tell the jury any reason why you should not

have sat down and talked about this claim with him if any such
promise had been made to you?
A. After receipt of the letter such as I received on the 28th
to sit down and talk with him?

Q. Yes.
A. Would you?
Q. I am asldngyou,

A. I don't think I should. I thought I should take it up
with the lawyer.

Q. Would it not have been the natural thing to say, ''It is
all riglit to discharge me but how about what you owe me^
how about my 10% ?''
A. It might be ah right for some people but it didn't hit me
that way.
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Q. It was not all right for you?
A. No.

page 117 }■

Q. In succeeding letters that you wrote you
never once made any such claim, did you?

A.Idon't think so.

Q. "Well, now,Ihand you the original of a letter written by
you to Mr. Denny dated February 29,1944, and ask you if you
wrote that?

A. It is my signature on it. Imust have.

Mr. Maupin: Ididn't see what was attached to it.
Mr. Ashburn: A bill from the Corporation Commissioner
for franchise taxes.

The Witness: It is somethingIwas trying to tell you awhile
ago about the Regal Realty Corporation.
Mr. Ashburn: The letter reads:

"February 29th, 1944. i
Mr. Collins Denny, Jr.,
Attorney at Law,
Travelers Bldg.,
Richmond, "Va.
Dear Collins:

We have decided that it is best that we dissolve the Regal
Realty Corporation and Mr. Twohy has suggested thatIwrite
you with the view of having this matter consummated.
The Regal Realty Corporation was incorporated on Octo

ber 1st, 19^26, and its only holdings were the house in which

Mr. Twohy lived on Boiling Avenue and several vacant lots
adjacent thereto. The house and all the lots have been sold
and the corporation has no assets whatsoever,
page 118 }■ Iam attaching hereto bill covering registration
fee and franchise tax in the amount of $20.00 for
the year 1944, which has not been paid and it is assumed that
it will not be necessary to pay.
Will you please advise in regard to the above at your early
convenience and oblige.
"Very truly yours,
REGAL REALTY CORPORATION
H. H. HARRIS

i

Secretary-Treasurer."
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By Mr. Ashburn:
Q. Now, Mr. Harris, if you had any claim upon Mm hold

ing that 10% stock interest in this corporation, would you
write to have it dissolved without mentioning that claim ?
A. I think I repeated once before I don't think it is worth
. anything. If it is, why I would like to have it, but I don't think
it is; if so, I don't know what it is.

Mr. Ashburn: We offer it as Defendant's ExMbit 10, your
Honor.

By Mr. Ashburn:

Q. Now, lilr. Harris, do you remember when Mr. Twohy
was very iU and went to a hospital in Cleveland, Ohio, where
he remained for several months and was expected to die?
A. I remember when he was up there, but I don't know
whether he was expected to die, or not. Some of them thought
so.

page 119 [■

Q. It began in August, 1941, did it not?

A.Ibelieve it was 1941, yes.
Q. He was taken very suddenly, was taken to St. Vincent's
Hospital for a short time, and went from there to a hospital
in Cleveland, Ohio?
A. Yes.

Q. Where he had a serious operation?
A. Yes.

Q. Is that right?
• A. That is right.
Q. And by reason of that illness he was out of the office until
maybe November, 1941?
A. Well, September. If you will look in my files there you
can tell. Iwill bring that out later.
Q. That was the year following the year in which you say
tliis agreement was made with you?
A. That is right.
Q. Who was charged with the responsibility for the affairs
of these companies during that illness of Mr. Twohy ?
A.Iwas.

Q. You were?
A. Yes, except the production.
Q. Who is Major L. Gr. Thom?
A.Ibeg your pardon?
Q. Who was Major L. Gr. Thorn?

page 120 }-

A. Vice-president.
Q. He was in charge during the absence of Mr.

Twohy, washe?

•
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A. He may have supposed to have been but he was in Eichmond practically all the time.
Q. Do you not recall that he and Mr. Denny came to Nor
folk in August, when it was expected Mr. Twohy would die,
and talked with you about the affairs of these companies?
A.,I can't recall that It is possible he did, but I can't re
call it.

Q. I am going to see if I can help you with it.
A. All right.
Q. Don't you recall the two of them coming here together

and spending three days in the office to find out exactly what
the status of these business enterprises then was?
A. I can't recall it.

Q. Do you not recall their asking you to give them the cor
porate records, stock books and minute books, on that visit
in 1941?
;
A. I don't say it isn't true but I don't recall it, sir.

Q. Do you not recall giving them the stock books and min
ute books both, and do you not recall Mr. Denny asking you
in the presence of Major Thom whether the stock, so far as

you knew, was owned in accordance with what the stock books
showed?

A. No, I don't recall any of that,
page 121[ Q. Do you deny that it happened?
A. No, sir.

Q. Do you not tecall, Mr. Harris, Major Thom and Mr.
Denny both asking you whether any person connected with
the companies was working on a basis that they claimed any
of the profits?
A. No, sir.
Q. You say it didn't happen?

A. I would say it didn't happen.
Q. You will say it didn't happen?
K. Yes.

Q. You know Major Thom pretty well, don't you?
A. I beg your pardon?

Q. You know Major Thom pretty well?
A. I knew him. I have been Imowing him 25 years.

Q. Is it your opinion that his reputation for truth and ve
racity is pretty good?
A, Yes.

Q. I ask you pointblank, and warn you I expect to contra

dict you, if you didn't tell these gentlemen that neither y6u
nor anybody else worked on a profit share basis as far as you
knew unless it was Major Thom, and that nobody had any
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claim on any of the stock ei^cept those whose names are listed?
A. I didn't malie any such statement. I did not.
Q. You deny that!
A. I certainly do.

page 122 ^

Q. I ask you if that was not a time when it was
thought Mr. Twohy was going to die?

A. Major Thorn and some others may have thought he was
going to die but I didn't think so.
Q. You didn't think so?
A. No.

• .

Q. You wei^Bf relieved when he didn't die, were you?
A. I was ^ehe^ed when he didn't die?

Q. Yes.
A. Yes.

Q. You knew he had been pretty sick, a pretty sick man?
A. Yes. He called me up the day before he was operated
on and told me how sick he was and had to he operated on
the next day.
Q. Did the fact that you knew he was very ill and that you

had no memorandum of this supposed contract concern you
very much?

A. No, I didn't worry about that.
Q. You didn't worry about that?
A. No.

Q. Did you ask Mm to give vou some memorandum of it?
A. No.

Q. When he got back to the office did you say,''Look hei'e,
Mr. Twohy, you came very near dying and I think

page 123 ^ you ought to give me something to sbow what my
agreement is?"
A. It never entered my mind.

Q. It never entered your mind, and you had the agreement
for nearly a year after you were disdiarged without sayingv
anything about it?
A. That is right.
EE-DIRECT EXAMINATION.

By Mr. Shapero:

Q. Mr. Harris, in answer to a question propounded to you
by Mr. Ashburn, you said something about why you didn't—
Mr. Ashburn: Mr recollection is that Mr. Maupin examined
Mr. Harris.

, Mr. Maupin: I did on direct, but I don't see any objection
to switching.
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Mr. Ashbnrn: It has been the rule, if I remember, for one
counsel to examine.

Mr. Matlpin: I never heard it except on original examina
tion or re-direct examination. It doesn't make a particle of
diiference.

The Court: This is re-direct, isn't it?
Mr. Maupin: Yes, sir.

Mr. Shapero: Do you object to my examining him, Mr.
Ashburn ?

page 124 [-

Mr. Ashburn: You know what the rule is.
Mr. Shapero: The question is do you object
to my examining him?
Mr. Ashburn: The answer is yes.
By Mr. Maupin:
Q. Mr. Harris., you were asked a question along the line of
why you didn't take it up with Mr. Twohy immediately upon,
your discharge, why you didn't take up the question of this
promise he made during March of 1940 with regard to these

stocks and his promise to give you 10% of the full value of
them when your connection with the companies came to an
end? I ask you why it was that the matter was deferred?

Mr. Ashburn: 1 didn't ask him why he didn't do it. I asked
him whether he did it and he said no. I asked him if it Would

Tiot have been the reasonable thin.g to do if such an agree
ment had been made. He said he didn't consider it so.

Mr. Shapero: He said he did it on advice of counsel.

The Court: He said he left it to his lawyer, 1 think. He
has answered the question.
Mr. Ashburn: I object to it as self-serving.
Mr. Maupin: I am asking him why.
Mr. Ashburn: I object to his asking him why because his
response would be a self-serving declaration,

page 125[

Mr. Maupin: I can't see the logic of that. Mr.
Ashburn on his Cross examination asks if certain

things were done and he said no, and I am asking him why.
Mr. Ashburn says it is self-serving.

Mr. Ashburn: Is his conclusion helpful to hirn ?
The Court: I think the witness can avail himself of that,
what was gone into by Mr. Ashburn's questions. He can give
an explanation as to Why he didn't do certain things.
Mr. Maupin: It is a matter brought out on cross examina
tion. I have a right to inquire into something that was
brought out on cross examination on my re-direct examina
tion.
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The Court: You canH ask the witness a question, the an
swer to which would be a self-serving declaration.
Mr. Maupin: I don't know that it is. He was asked if
he took a certain course of conduct. He says no. It is up

in the air. I am asking him why he didn't do it. That is not
self-serving. It is just an explanation which has not been
explained up to this time.
Mr. Ashburn: Whether he did, or not, is an

page 126 }■ answer of fact. Why he didn't is a self-serviug
declaration.

The Court: Objection sustained.
Mr. Maupin: I ask your Honor to let the jury retire so
that we can put it in the record.
The Court: Gentlemen, step out into the hall.
(The jury retired.)

The Court: Do you recall what Mr. Maupin asked you?
The Witness: No.

(The question was read.)

A. He was going to pay my salary for six months and my
attorney advised me not to.

By Mr. Shapero:
Q. Not to do what?
A. To take it up with Twohy at that time because my
salary might be stopped.

Mr. Ashburn: This is for the purpose of the record only.
By Mr. Shapero:
Q. What did you say?
A. That my salary might be stopped.
Mr. Maupin: All right.
The Court: The questions asked are objected to?
Mr. Ashburn: Yes, sir.

page 127 }

The Court: The Court sustains the objection.
Mr. Maupin:Ithought, after your Honor heard

it, you would let it in.

The Court: Idon't think it is proper in its present form.
(The jury returned to the courtroom.)
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By Mr. Maupin:
Q. Mr. Harris, did you, yourself personally, or througla
anyone else say anything to Mr. Twohy with regard to this
promise you say he made you?
Mr. Ashburn: Ho has already answered it, your Honor,
He said no.

The Court: I don't think he has finished the question.
By Mr. Maupin:
Q. Did you, yourself personally, or through anyone else
speak to Mr. Twohy about this promise you say he made you
prior to the first dav of June, 1947?
A. No.

Q. Why not?

,

Mr. Ashburn: Objected to, if your Honor please. It is
the same thing, an objection which your Honor sustained be
fore.

The Court: I think the witness, without being
page
|
128 asked that question, could have said "I didn't,
because," and give his explanation as to why.
He could have answered the question. I don't think counsel
can ask the direct question. I sustain the objection to it.
A. I can answer that.

Mr. Maupin: Did your Honor sustain the objection to
that?

The Court: To the last question, yes.
By Mr. Maupin:
Q. You said nothing to Mr. Twohy about it—
A. No.

'
.' •

Q. At that time?
A. No, sir.

Q. At the time you were discharged?
A. I did not.

Q. Do you know when anything was first said to him on
your own behalf about it? A. I don't think so, only^—

Q. I say do you know when it was first broached to Mr.
Twohy?

A. I don't recall the date. It was handled by my attorney.
Q. Do you recall about the date?
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page 129 \

A. I think around June, 1947; I don't recall,
Q. Can yoii tell us why the matter was deferred

that longf
Mr. Ashhurn: I object, if your Honor please. The ques
tion calls for a self-serving declaratioiL It is the pame ques
tion dressed up differently.
Mr. Shaperoi That is right, hut the Court has ruled on.
letting the question in rephrased, I think.
The Court: He has already stated as a fact that he madeno statement to Mr. Twohy about the agreement, that he left
it to his lawyers.
Mr. Shapero: He said on advice of counsel.

The Court: The objection is sustained to the question.
Mr. Maupin: Let the record show that if he had answered
these questions it would have been the same answers that
he gave when the jury was out.
The

: Yes.

Mr. Maupin: Before further examining Mr. Hanis, I
would like to have an opportunity to go over these exhibits.
The Court: You want a recess?

Mr. Maupin: Yes, or we could take another witness
now.

page 130 }■

The Court: Suppose we recess for five min
utes.

(Recess.)

By Mr. Maupin:
Q. Mr. Harris,Iwant to call your attention to an exhibit
introduced by Mr. Ashburn. Here is one marked Defend

ant's Exhibit No. 1, a letter dated April 8^ 1940, from Mr.
Twohy which asks you to secure H. W. Chaffee's approval
on all checks issued on all Companies until Ms retum to the

office or home.
A. Yes.

Q. Where was Mr. Twohv at that time?

A. Up at St. Vincent's Hospital.
Q. Who is Mr. Chaffee?
A. He was his secretary. That is what he called him.
Q. What became of him f

A. Mr. Twohy fired him the next year.
Q. This was during Mr. Twohy's illness f
A. Yes.
'
^

-
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Q. When he came hack to the oflfiGe did that apply any fur
ther?
A. No.

Q. Did you have to have anybody's approval that you had
not had before?

A. No, not until 1941 and then he decided two people should
sign the checks,

page 131[

Q. How did these letters come to you from St.
Vincent's Hospital?

A. Mr. Chaffee handed them to me.

Q. He came back and handed them to you?
A. He came back and handed them to me.

Q. Here is Exhibit 2, dated April 8th, from Mr. Twohy to
you and asks you to send him a list of all property of which
you are trustee. Did vou do that?
A. Yes.

Q. Did you hear any more about it?
A. No.

Q. No objection?
A. No.

Q. Here is Exhibit 3, dated April 16, 1940. Was he still
in the hospital at that time?
A. Yes.

Q. It says: *'Dear Harris: I no longer see the necessity
for your making any long distance calls, therefore, will you
kindly discontinue making these, from date of the receipt of
this letter.

''You will also make any orders for the purchase of sup

plies or materials without the consent and approval of Mr.
Chaffee."

Is that one Mr. Chaffee brought back?
A. Yes.

page 132 [■

Q. During Mr. Twohy's sickness?
A. Yes.

Q. When Mr. Twohy got back to the office did this continue
in effect, or not?
A. Ididn't hear any more from it.

Q. Did you make aiiv long distance calls after he got hack?
A. Yes.

Q. With his knowledge and approval?
A. Oh, yes.
Q. Now, we will skip over to January 16, 1942. Here is
Defendant's Exhibit 4 and this is addressed to you as secretaiy of the Transit Mixed Concrete Corporation, apparently
an inter-office memorandum from Mr. Twohy, and it reads:
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''Effective today at Noon you will please cause to be type
written over your signature, citing therein such parts of this
letter as are pertinent thereto, the following instructions and
'take such appropriate action as may be necessary to put them
into effect as rapidly as is convenient:
The Accounting Office and the responsibility for the proper
conduct of its affairs., together with full responsibility for all
accounting is to be placed under Mr. W. C. Everett. The

conduct of the General Office as distinct from the Accounting
Office, together with full responsibility for the conduct there
of, rests upon W. J. Shenoweth. Neither myself,
page 133 }■ nor Mr. Snow, nor Major Thom, nor yourself will
interfere in any way in the proper conduct of the
affairs of these two departments. All matters pertaining
thereto will be taken up with the respective responsible
heads.'*

Mr. Twohy says in there that,neither he, Mr. Snow, nor
Major Thom will interfere in any way in the proper conduct
of the affairs of these two departments.
A. Yes, sir.

Q. Did you consider that as any rebuke to you?
A. No.

Q. "All matters pertaining thereto will be taken up with
the respective responsible heads.

"Please cause as soon as possible all files dealing with the
affairs of the Accounting Department such as all data deal

ing with accounts payable and receivable, pay rolls, petty
cash, compensation. State, Federal Social Security taxes, de
murrage, freight bills, drafts, notes, over-charges., junk sales
and such comparable matters to be placed in separate files
to be designated Accounting Piles and after this separation
has occurred, we will then take steps to physically put these
files in as convenient a location as possible to the Accounting
Department. All other files will be kept separate and where
necessary, appropriate cross-reference established."

Was that done in accordance with Mr. Twohy's instruc
tions?

A. Yes.

page 134 }-

Q. In 1942 had there been any increase in the
amount of business done and in the personnel of

the office, or not?

A. Oh, yes. I guess we had two or three times as many

people working as we had before.

■
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By Mr. Shapero:
Q. Will you speak a little louder?
A. Two or three times more. We had two hig offices filled
up with them.
By Mr. Maupin:
Q. Was there a departmentalisation of your offices at that
fime?

A. Yes. They had one accounting office, bookkeeping office
and the other was the general office where they invoiced the
materials and general office routine.
Q. This letter,I take it, had to do with the departmentaliza
tion of your office?
A. Yes, that is right.
Q. Here is a letter from Mr. Everett which says that Mr,
Twohy was raising sand. That was in 1942, on the 23rd of
May, and says that he was raising sand because of certain
•delay in some policies. Did Mr. Twohy mise any sand with
you about that?
A. No.

Q. Did you ever hoar anything about it from anybody ex
cept Mr. E\^rett?
page 135} A. No.
Q. That was a fuss between you and Everett?
A. It was not a fuss. He was running the Accounting De
partment on the basis of this letter here and it was his duty
to get all information necessary for the insurance policies,
and I gave him, the policies to get it.
Q. It was his job and he didn't do it?
A. That is right.
Q. Here is one of June 5, 1942, addressed to you, Mr,
CJhenoweth and Mr. Everett from Mr. Twohy:
''Effective immediately, all matters pertaining to the check

ing, filing and vouchering of freight bills will be handled ex
clusively by the Accounting Department.
"All matters pertaining to insurance in all forms for all
of the corporations will be handled exclusively by the Gen
eral Office. This will relieve Mr. Harris of any responsibility
for freight bills and place that responsibility on the Account
ing Department. This will relieve Mr. Harris of any respon
sibility in connection vdth insurance and place that respon
sibility on Mr. Chenoweth."
What was the reason for that?

Ji.- '
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A. The purpose of it was distributing* the WOrlL
Q. And taking part of the load ofE youl
A. Yes.

Q. Was there any rebuke about your not doing:
page 136[ that work properly?
A. No.

Q. Here i& one to Mr. Harris from Mr. Twohy,"Informa
tion on and authorization of expenditures," June 18, 1942:

"Your memorandum dated 6/18/42 containing the rather

cryptic command "Pick up title. HHH",to which is pinned
a coupon of the Norfollc National Bank of Commerce, doesnot meet with my approval. Would you be kind enough to»
furnish Mr. Everett with proper information and proper au
thorisation for this expenditure. It would be deeply appre
ciated both m the interest of clear cut bookkeepittg and office
atmosphere:

The same eoniment goes for your second memorandum of
6/18/42 covering transfer to my disbursement account of
$250.00 and I judge your salary of $100.00It is most desirable to facilitate in every way possible com
plete and accurate records."
What was the reason for sending that letter?
A. I don't know why there should be any suggestion or

memorandum about picking up titles or whatever it was-.
Q. Did yon hear any more from it?
A. No.

Q. Did that follow any particular rebuke, fuss or argu
ment?

A. No.

Q. You never heard any more about it?
A. No.

Q. Here is an-inter-office memorandum dated July 30, 1942 r
"Effective tomorrow morning*, in order to relieve any burdens entailed in the matter of
opening mail and to facilitate its distribution
promptly, all mail for all companies will be opened under the-

page 137

direction of Mr. Chenoweth from this date forward."

This was addressed to Mr. Harris, Mr. Everett, Mr. Joliff,

Mr. Slienaweth, and Mrs. Dowe. Was that a rebuke to you for
anything you had been doing before that?

A. I don't recall it. The mail was opened as quickly as
could be.

John Twohy, li, V. H. H. Harris.
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Q. Who was opening the mail at that time?
A. A young lady in my office.
Q. A girl in your office?
A. Yes.

Q. And this is the first you had heard about it?
A. Yes.

Q. That also was about the time of this office reorganiza
tion in July, 1942, apparently?
A. Yes.

Q. Here is a letter of September 25, 1943, to you from Mr.^
Twohy saying:
"According to the information which you and Mr. Joliff
have furnished me,I am in the embarrassing situation of hav
ing unwittingly participated in the creation of a situation
which reflects no credit on me or the companies, namely, the
Transit Mixed Concrete Corporation and the
page 138 Commonwealth Sand and Gravel Corporation, in
that the letter of the law in our relation with the

Federal Eeserve Bank,in my opinion, has not been completely
complied with.''

In what respect had it not been complied with, do you
know?

A. I don't know unless somebody maybe had drawn a little
more salary one month that they should or maybe less the
next month, and it didn't look like a complete round-out.

Q. I believe you said your salary as agreed to by the Fed
eral Reserve Bank was $5,500.00?
A. Yes.

Q. Did you ever exceed it?
A. No, only I think maybe it was $100.00 or $200.00 over

and less the next year, and vice versa. For three years it
was all I ever drew.

Q. He says:

"I shall expect you monthly hereafter to present me with
information as to the status of all officers' accounts with a

comparison of the amounts authorized, this to include charges
to salary and withdrawals; and should any officer, for any
reason overdraw his salary account, I want it brought imme
diately to my personal attention. From this time on I shall
expect no money to be transferred from either the Transit
Mixed Concrete Corporation or the Commonwealth Sand and
Gravel Corporation to any allied operation."
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page 1S9 [■ Itake it all of this had to do with the Federal
Reserve Bank loan?
A. Yes.

Q. Up to that time had there been transfers from one com
pany to another?
A.Idon't think we had transferred anything; if so, it was
small amounts from the Commonwealth to some of our other
companies.

Q. Before you had your Federal Reserve loan had there
been transfers from one company to another?
A. We could switch the funds anyway.

Q. And that was done,I suppose, with the knowledge of
all concerned?
A. Yes.

Q. And after the Federal Reserve loan was made that was
changed?

A.Iunderstood we couldn't take any of the Transit Mixed
and transfer it to the Commonwealth or the Commonwealth

to the Transit Mixed,- or transfer it to any other company.

Q. Mr. Harris,Ihand you what appears to be page 2 of
a letter signed by your initials. Can you identify what that
letter was and to whom it was sent?

A. It was a letter sent to Mr. Twohy. ,

Mr. Shapero:" Speak a little louder.
A. It was a letter sent to Mr. Twohy at Cleve-

page 140 }■ land'when he was sick.
By Mr. Maupin:

'Q. Is this note on the bottom of it in Mr. Twohy's hand

writing?
A. Yes.

Q. That was at the time Mr. Ashburn referred to when he
said a great many people thought he was going to die ?
A. Yes.

Q. It reads:
''Dear Harris: Talked to the Major today and enjoyed it
and certainly enjoyed talking to you. I am not worrying.
Just keep them rolling. Iexpect to be operated on tomorrow

for hugh gallstone and removal of gall bladder. If all goes

well you will hear from me later in the week. Give Robie all
mv love. John Twohy."

^
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A. Yes.

Mr. Maupin: I introduce that

(The paper was marked "Plaintiff's Exhibit 5.")
By Mr. Manpin:
Q. What year was it Mr, Twohy was in Cleveland, do you
remember?
A. 1S4L

Q. 1941?
A. Yes,

IQ. Now, Mr. Harris, I am going to ask you a
page 141 }■ question and will ask you to be good enough not
to ans^ver it until the Judgn rules on it if an ob
jection is made to it. You were asked by Mr, Ashbura why
you didn't bring this matter of the promise of Mr. Twbhy up
immediately that you were fired, and your answer was that
you had relied on the advice of counsel. What was the ad
vice of counsel that you were following?
Mr. Ashburn: Iobject to that.
The Court: He may say what he did as the result of the

advice of counsel, but not what the advice was. He may say
that after consulting counsel he did so and so.
By Mr. Maupin:
Q. After you consulted counsel, what did you dp?
A. What?

Q. After you had consulted your counsel in regard to the
advisability of speaking to Mr. Twohy about this matter at
once, and had taken the advice of your counsel, what did yoii
do as a result of that advice?

A. Wrote Mr. Twohy a letter.

Q. I am speaking of regard to bringing up the question
with him of his promise. Mr; Harris—

Mr. Ashburn: That is leading, if your Honor please.
Mr. Maupin: Iam just directing his attention
page 142 } to it.
Mr. Ashburn:

His answer was he didn't do

anything.

The Court: The question has been asked. No objection
was raised to the last question. He hasn't answered it. You
can repeat the same question.
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By Mr. Maupin:

Q. Mr. HarriSji Mr.Ashburn asKed you why you didn't take
up immediately with Mr. Twoby, after you were discharged^
the question?
Mr. Ashburn: I have to correct my friend. I didn't ask
him that. He said he didn't and I ask him whetheri if such a
promise had. in fact been made to him would that not have
been the reasonable thing to do.
Mr. Maupin: He said he was guided by the advice of coun
sel. Mr. Ashhurn asked him if it would not be reasonable

to take it up with Mr. Twohy when he was fired. He said he.
had consulted counsel the same day and was guided by their
advice as to tahing up with Mr, Twohy the question of his
right to havexfhis promise carried out. I am asking him what
he did as jl.result of the advice of connsel regarding saying:
. anything to Mr. Twohy about that promise^
page 143 \ The Court: He can answer it if he knows how
to answer it.
A. Counsel told me not to.

Mr. Ashburn: I move to strike that out.

The Court: Disregard that statement. You may tell the*
jury what you did as a result of the advice of counsel if any
thing.
By Mr. Maupin r

Q. What did you do with regard to consulting Mr. Twohy
immediately after receiving the advice of your counsel?
A.-1 didn't do anything after counsel advised me not to>
do it.

Mr. Ashhurn: I object to what he advised him.
The Court: Disregard that.

Mr. Ashburn: He has answered the question and said hedid nothing.
By Mr. Maupin:

Q. With regard to the advise of counsel that you received^
at what time was it taken up with Mr. Twohy?
A. I didn't get that.
Q. After what time was it taken up with him?

A. Certainly after six months, after I stopped getting my
salary, as soon as possible after that.

JohtL Twohy, II, V. H. H. Harris.
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page 144 j-

Mr. Maupin: All right. That is all.
The Court: Stand down. Who will yoU have?
Mr. Maupin: Just a minute.

By Mr. Maupin:
Q. Mr. Harris, when you left the employment of these en
terprises on December 28, 1946, under the conditions that
have been discussed here, you had been making out for signa
ture the checks that paid yottr salary, had you not?
A. I didn't make out the checks.

Q. I thought you had been making them out and getting
them ready for signature?
A. No.

Q. Who had been making them out?
A. Different clerks in the officei

Q. Were you overdrawn in your salarv?
A. No.

Q. And you say that as of December 28th you had only
been paid through that date?
A. That is right.
Q. That was the end of the payroll week, was it?
A. I guess so.
Q. You say you had not been overpaid up to that time?
A. As far as I know. If so, whoever had charge of the
account—

Q." You don't know whether you had?

page 145 }■

A. I would say definitely no.
Q. What?

A.Iwould say definitely no.
Q. You would sav definitelv no?
A. Yes.

Q. You had been paid only to that date?
A. From the first week or the next week,Idon't know. It
may be a Week in advance. Idon't know how the checks were
drawn.

Q. Would you have known it if you had been paid a month
in advance at that time if you had been directing the making
of the checks?

A. I certainly would.
Q. The making out of which you had directed? ..

A. Yes. Ididn't draw them. It was just a regular weekly
affair.

Mr. Maupin: All right.
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J. Ljolliff,,
called as a witness on behalf of the plaintiffj having been first

duly sworn, was examined and testifed as follows:
page 146 }■ By Mr. Shapero:
Q. You are Mr. J. L. Jolliif ?
A. J. L., yes.
Q. J-o-l-l-i-f-f?
A. That is correct.

Q. Mr. Jolliff, where do you live?
A. In Portsmouth.

Q. By whom are you employed?
A. The City of Portsmouth.
Q. In what capacity?
A. I. B. M. machine operator.
Q. You are in the Treasury Department, are you not?
A. Yes.

Q. Of the City of Portsmouth?
A. Yes.

Q. Mr. Jolliff, were you at one time employed by Mr. Twohy
or companies in which Mr. Twohy was interested?
A. Yes.

Q. For what period of time?
A. Ithink from 1933 to about 1946.

Q. In what capacity were you employed, what were your
duties?

A. Bookkeeper.
Q. By whom were you employed? Don't answer the ques
tion untilI explain whatImean. Who did you .

page 147 }■ contact when you were employed, what individ
ual?

A. Mr. Harris.

Q. Is that H. H. Harris?
A. Yes, sir.

Q. Did you confer with Mr. John Twohy, II, before you
were employed?
A. No.

Q. Who arranged for the amount of salary you were to re
ceive?

A. Mr. Harris told me that when he employed me, whatI
would get.
Q. Who, if anyone, besides Mr, Twohy was in charge of the
activities of the various Twohy interests that were conducted
in your of&ce?
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A. Mr. Harris.

Q. Who,in yonr judgment and from your observation, was
the boss so to speak, outside of Mr. Twohy?
A. I thought Mr. Harris was boss.
Q. Who hired and fired everybody around there?
A. Mr. Harris hired and firei
Q. To repeat my question, what period of time were you
employed?
A. It was a period of about 13 years,
Q. From when?
A. From 1933 to 1946, the best I remember,

page 148 }■

Q. Have you ever heard a conversation of any
kind at any time between Mr. John Twohy and
Mr. H. H. Harris as to the nature of Mr. Harris' employment
and what compensation, if any, he was to receive?
A. What compensation he was to receive ?

Q. Anything about compensation, salary, or anything Mr.

Harris was to receive?

A. Of course, being bookkeeperIknew what everybody re
ceived.

Q. All right. Have you ever heard a conversation between
Mr. Harris and Mr. Twohy?
A. Oh, yes.
Q. When?

A.
Q.
A.
Q.

Well,Iheard any number of conversations.
And in reference to compensation?
Yes,Igness the early part of 1940.
Where did.that conversation take place?

i

A. Over in the Seaboard Airline Eailway Building.

Q. Was that the office of Mr. Twohy?
•

A. Yes.

Q. That is where his activities were conducted?
A. That is right.

Q. In whose office, and whenIsay whoImean the particu
lar individual's office in which this conversation

page 149'}• took place?
A. Mr. Harris' office,.

Q. Mr. Harris' office?
A. Yes.

Q. Who was in that office at the time?
A. Mr. Harris and Mr. Twohy.

Q. What occasioned your presence; why were you there?^
A.I was in the outer office and Mr. Twohy called me in

there, in "^e office where he was.
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Q. "Wliaf, if anything, did yon hear?
A. Mr. TwOhy called me in there to witness a stateiiient he
was about to make to Mr. Harris. He told Mr. Harris their

that he was setting aside 10% of the Capital stock Of ah the
corporations that Mr. Harris was working for for him and

that he would pay him the appraised or book value of the
stock whenever he left the service Of the companies. That was
the conversation I was called in to witness.

Q. Who called y€iu iii?

A. Mr. Two^.
Q. At that time, you, Mr. Twohy and Mr. Harris were the
only ones in the room?
A. The three of us, that is all.

.Q. Mr..JToHifP, under What circumstances did you terminate

your emplo^ent With the Twohy interests; were you fired Or
did you quit?
A. No,I left of. my own accord,
Q. Did you have any unpleasantness with Mr.
Twohy?
A. No, sir.
Qi Do yon have any animosity toward Mr. Twohy todav?

page 150

A. No.

Q. You left voluntarily under pleasant relations; is that
correct?

A. As far aS I know.

Q. Is that which you have stated to us exactly what tran
spired?
A. Yes, sir.

Mr.Shapero: Answer Mr. Ashhurn's questionsCROSS EXAMINATION.

By Mr. Ashhurn:
Q. Mr. Jolliff, let me refresh your recollection a little.
What date did you say you left the employment of these com
panies?
A. I think it was in January, 194fi.
Q. Yon Just left one day and never came hack, did you?

A. That is right—no,I didn't do it that way. What do you
mean by ^'left one day and didn't come hack?''

Q. I mean you jUst stopped without any notice, just didn't
return, and finally wrote a letter stating you were resigning?
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A. No. I went to Mr. Harris and told him I

page 151[ was leaving the service of the company.
Q. The same day?
A. Yes.

Q. You say that was in 1940 you were bookkeeper for these
various companies?
A. Yes, sir.
Q. For which companies were you bookkeeper?
A. Transit Mixed, Ready Mixed, Commonwealth, Aberdeen
and Interstate, I believe.
Q. For which one of those companies did Mr. Harris work?
A. He was officer in all of them,I think.
Q. For which did he work?
A. He worked for all of them.

Q. What sort of work?
A. "What sort of work?

Q. Yes.
A. You mean define his duties?

Q. No, I don't want you to define his duties, hut I want to
know generally what he did?
A. I would say he was manager of the office, if you want
just a general statement.
Q. You say that you were called in by Mr. Twohy to witness
some conversation or some statement, whatever
page 152 }■ it was?
A. Yes.

Q. Are you able to tell us when that was?
A.Ijust said it was,Ibelieve, the early part of 194Q.
Q. Can't you be any more definite than that?
A.Icouldn'^t tell you the date.
Q. Can you tell me the month?
A. No,Icouldn't tell you the month; probably January of
1940.

Q. Probably January of 1940?
A. Probably.

Q. Now, Mr. Jolliff, who customarily occupied the office
which Mr. Harris occupied;Imean the particular room?
A. Mr. Harris customarily occupied the office.
Q. Anyone else?
A. No.

Q. And it was in that room this conversation took place?
A. Yes.

Q. And do you have any recollection of the day of the week?
A. No, sir.
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Q. Or the hour of the day?
A. The hour of the day, no, sir.
Q. Did it make any particular impression on
page 153 j- you at the time ?
A. The statement that was made?

Q. Yes.
A. Yes.

Q. Were you surprised at it?
A. Not particularly, no, sir.
Q. Did anybody make any memorandum of what was agreed
upon?
A. Memorandum?

Q. Yes; was there any writing?
A.Imade a memorandum of it^ yes.
Q. You made a memorandum of it?
A. Yes.

Q. At that time?
A. Yes.

Q. And kept it?
A. Kept it?
Q. Yes.
A. It was preserved, yes.
Q. Did you keep it?
A. No, sir.
Q. What did you do with it?
A. Grave it to Mr. Harris.

Q. And when did you do that?
A. Eight at that time,

page 154 [■

Q. A pencil memorandum?
A. No, sir.

Q. Immediately at the conclusion of the conversation?
A. No, it was not immediately at the conclusion of the con
versation.

Q. Well, when was it?
A.Iwould say a week or two or three weeks afterwards.
Q. Some several weeks afterwards?
A. Yes.

Q. You don't have any recollection of when you made such
memorandum?

Mr. Shapero: He said two or three weeks afterwards.
By Mr. Ashburn:
Q. Imean any more definitely than that?
'

A. No.

■

i
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Q. You say you were not surprised at tliat statement?
A. Tliat is right.

Q. Do I take it you thought the work Mr. Harris was doing
was important work?
A. I thought so, yes.
Q. You thought it was well done?

'

A. Yes.

Q. You thought it would be the sort of work that would
naturally bring about some such arrangement?

page 155 \

A. I know of no reason why it should not. .
Q. In the time you had been there you found Mr.

Harris' work to be excellent?

A. As far as I could tell, it was all right.
Q. As far as you could tell?
A. Yes.

Q. You thought it was worth that compliment?
A. Yes.

Q. You answered yes?
A. Yes,

Q. What did you say was the statement then made?
A. Mr. Twohy was setting aside 10% of the capital stock
of all corporations for Mr. Harris and he would pay him the
value of this stock, either appraised or book value, whenever
he left the service of the company.

Q. What corporations did you consider were referred to by
''all the corporations?"

A. I would think he meant all the corporations of which he
was secretary and treasurer.

Q..Was there any statement made at that time by Mr.
Twohy in which he called any corporation by name?
A. He said all the companies.
Q. The names of no companies were stated?
A. He didn't name them that I remember.

Q. I understand you to say that when Mr.
page 156 \ Harris left the companies he would do what?
A. I beg your pardon?

Q. When Mr. Harris left the companies Mr. Twohy would
do what?

A. You mean Mr. Twohy would do what?
Q. Yes.

A. He would pay him the value of this stock.
■Q. And that was all that was said?
A. That is all. That is all he called me in there for,

Q. What did Mr. Harris say on that occasion?

A. "V^at did he say?

J
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Q. Yes,
A. Thanted Mm, tliat is all,

Q. He said, *'!DMnk you?'*
A. Yes.

Q. That was his only comment?
A. I went on out after the statement was made. I didn^t

stay in there to hear any other conversation that may havetaken place between them.

Q. All you heard Mr. Harris say was ''Thank you?"
A. Yes,that is all.
Q. You were bookkeeper in 1939,the year before, were you?

page 157 }

A.. Tliafc is right,
Q. In'&at year were you asked to make some

recommendations for the improvement of the con
duct of the business of the company?
A. It is possible.
Q. You say it is possible?
A. Yes, it is.

Q. Do you recall definitely whether you were, or not?
A. No, not now.
Q. What?
A. No.

Q. You ted the jury you don*t recall, or you didn't?
A. I made a lot of recommendaticms perhaps.

Q. I would like to have a specific answer from you as to
whether you made some recommendations as to changing the
office—

Mr. Shapero: He has answered and said he didn't recalL

Are you going to continue going over it?
By Mr. Shapero:
Q. Is that what you said?
A. I don't recall it, that is right.
By Mr. Ashbum:

Q. You don't say you didn't make any?
A. I never said so.

Q. See if you wrote this (handing paper to witness)?
page 158 );

Mr. Shapero: Is this signed ?
Mr. Ashburnt I am entitled to ask him if he

wrote it. He will say yes or no, I reckon.
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By Mr. Ashburn:
Q. Mr. Jolliff, read this over and see if it seems familiar to
you. After you have read it I will ask you a question about
it. -

Mr. Shapero: Wait a minute, if your Honor please. That
is an unsigned piece of paper. You can't show it to the jury.
A. The name is not on it.

The Court: He has a right to ask him to read it over. He
may say it is his paper or he may deny it.
Mr. Shapero: All right, sir.
The Witness: What do you want me to do about this?
By Mr. Ashburn:

Q. I want you to say, sir, whether or not that is a paper of
which you prepared the contents and wrote?
A. I prepared it?
Q. Yes.
A. How do you expect me to know that from this?
Q. I would think you would know, Mr. Jolliff. I would
think you would know very definitely if you wrote
page 159 [■ it, sir.
A. As far asIknow,Ihaven't seen it before,
as far asIknow.

Q. Well, now, let's have a straight answer. Do you tell the
jury you have never seen that before?

A. Unless you can show; me something better.
Q.Ijust want you to answer the question.
Mr. Shapero: The answer was, "As far asIknow,Ihave
never seen it before."

By Mr. Ashburn:
Q. Do you wish to stick to that answer ?
A. Right nowIdo, yes.
Q. What date does it bear ?
A

19^9

Q.' What date?
A. February 16th.
Q. Do you know Mr. H. W. Ohaffee?
A. Yes.

Q. Was he employed there at that time ?
A.Ipresume he was.

f.
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Q. In what capacity?
A. I think he was personal secretary to Mr. Twohy.
Q. I want to ask you, Mr. Jolliff, if you didn't write this
paper and deliver it to Mr. ChafPee requesting him to deliver
it to Mr. Twohy?
A. If I wrote it and gave it to Chaffee and

page 160 }■ asked him to give it to Mr. Twohy?
Q. Yes.
A. Who is it addressed to?

Q. Addressed to Mr. Twohy and to Major L. G. Thom.
A. Ican't recollect it now.

Q. DoIunderstand you to take the position that you will
not say whether you wrote it, or not, and you are only saying
that you can't recollect it now?
A. IsayIdon't remember writing it, and so far asIcan
rememberIdon't remember seeing it, right at the moment.
Q. Iwant to ask you, Mr. Jolliff, if you didn't in 1939 state
to Mr. Chaffee that you recommended that Mr. Harris be re
moved from the office of secretary and treasurer and removed
from his employment with the companies for not attending to
hisduties?
A. No.

Q. You say you didn't?
A. That is whatIsay as far asIcan remember.

Q. Wouldn't you remember a thing like that?
A. Why wouldIremember it?
Q.Iwant you to be specific becauseItell you nowIexpect
to contradict you by direct testimony.
A. Mr. Ashburn,Imust have had hundreds of conversa
tions with Mr. Twohy, Mr. Harris and Mr. Chaffee and Major
Thom and it is very difficult to remember any par-

page 161 [ ticular conversationImay have had with either
of them unlessIhad personally wanted to remembet* it.

Q. Do you tell the jury that you don't want to remember
this letter ?

A. Idon't remember it. It is not a question of wanting to.

Q. Have you ever made any recommendations concerning
Miss Jones?

A. Make a recommendation about her?

Q. Yes.
A. Not thatIremember.

■

Q. Who was Miss Jones?
A. She worked in the office awhile.

.

|
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Q. Did yon make any recommendation about whom the bills,

letters, etc., that came to the office should be turned over tof
A. I just told you I don't remember.
Q. Any recommendation outside o£ this 1
A. I didn't go to Mr. Twohy and tell him how to run his
business. He came to me and told me what he wanted me to
do and I did it.

Q. You were not requested to make any survey and recom
mend changes?
A. I don't remember it,

Q. Would you as bookkeeper have compiled a

page 1&2 [■ statement of the equipment and other items pur-'
chased in the years before this? Do you.recog-^
nize that compilation of figures (handing paper to; witness) ?
A. It looks like a $14,000.00 dragline. It sounds familiar.
Iknow that they had a dragline in Aberdeen, and crane.
Q. Any others?
A. They had automobiles and general machinery down
there.

'

.

Q. Do aU of those items sound familiar to you?
A.Icouldn't tell you about capital losses in 1938, cash paid
■out in excess of earnings in 1939 or whether Miller's Drug
store owed them $4,500.00 or whether they had stock in the
building and loan. Icouldn't tell you whether that was a part
of the books of the corporation, or not.
Q. In 1939 you could have told because you were keeping
the books?
A. Yes.

Q. You were keeping the books?
A. Yes.

Q. And you were the only bookkeeper who was keeping
them?
A. Yes.

Q. And you are the only person who would have normally
gotten this information out of the books?
page 163 } A. Yes.
Mr. Shapero: Iobject to that.
Mr. Ashburn: He said yes.
Mr. Shapero: He doesn't know who wrote this lettet.
The Court: He can say he was the only one in the office
who did that work.

Mr. Shapero: Most everybody could have had access to

them. Mr. Twohy could have. Let's speak practically about
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it. He knows wliether he kad aecess to tise books but as to>

who else bad access be doesn't know. He couldn't say that.
The Court: He asked him if he was the person who would
make it up and he said yes.

A. There was any number of people in the office who had
access to the books, of course. They were never locked up.
By Mr. Ashbum:

Q. Do I understand your position correctly to now say that
you don't deny writing this letter?
A. I said I don't remember it. I don't remember having:
seen it.

Q. You don't remember having delivered it to Mr. Chaffee?:
A. No.

Mr. Shapero: The gentleman says he doesn't remember
having'seen it, and he couldn't have delivered him

page

[■ something he didn't see. He has answered the

questicm.
The Court: Continue your examination.

By Mr. Ashbum:

Q. Mr. Jolliff, did you at the request of Mr. Harris in the
year 1948 make an affidavit concerning this supposed con
versation which you say you heard?
A. In the year 1948?
Q. Yes.
A. No, sir,

Q. Did you in the year 1949?
A. No.

Q. When did you do it?
A. When didIdo it?

Q. Yes.
A. In 1948.

Q. Made an affidavit?
A. Not an affidavit.

Q. Have you ever made an affidavit concerning it?
A. What is an affidavit?

i

Q. It is a statement sworn to?
A.Inever made any swom statement,
Q. You never made any sworn statement?

:

A. Nov
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J)age 165}

WILLIAM C. SNOW,

called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
By Mr. Shapero:
Q. You are W. C. Snowf

A. Yes, sir.
Q. Mr. Snow, where do you live?
A. 1330 Mallory Court. <

'

;

Q. By whom are you now employed?
A. Southern Materials Company, Incorporated.
Q. Were you at one time employed by Mr. Twohy or Mr.
Twohy's interests?
A. Yes, sir.
Q. During w^hat period of time?
A. I have been trying to think. I believe I came there in

June, 1034, and left there in March, 1942. I t.hi-nk
page 166[ that is correct.
Q. In what capacity were you employed?
A. Well, I was originally employed as salesman.

Q. By whom w^ere you employed, and when I say by whom,
what individual actually negotiated your employment? Who
did you take it up with when you were employed?
A. There was an ad in the paper and I answered it and had
a letter from Mr. Harris to come in to see him.

Q. Did you confer with Mr. Harris about employment?
A. Yes.

Q. Who hired you?
A. Mr. Harris employed me.

^ Q. Mr. Snow, did you have an opportunity during that pe
riod which you were connected with the Twohy interests to
observe-the duties performed by Mr, Harris?
A. I would say his duties were entirely in the financial end.
He had to do with the financial end of the business.
Q. Who actually ran the business?

'

A. It would be hard to say. I don't know just who to sav
was running it.

Q. What part of the business did Mr. Harris handle?

A. As far as I am concerned, anythina: pertaining to money
I took it up with Mr. Harris. If I had anything coming to
me I went to Mr. Harris to get it. After I had been there

,
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a short while Mr. Twohy got into the picture and I went to
him.

page 167 }-

Q. I direct your attention specifically to the
year 1936. Who was in charge then?

A. 1936?

Q. Yes.
' A. Be damned if I know.

Q. I am speaking of the time Mr. Twohy was away from
the city.

A. Mr.—took up what things were necessary with Mr.
Harris.

Q. Who ran the business while Mr. Twohy was sick?
A. I would say Mr. Harris would have been the man in
there, I imagine that. Nobody ever told me that.
Q. Did you hear any complaints from Mr. Twohy at any
time about the manner in which Mr. Harris was performing
those duties, whether or not they were efficient or inefficient?
A. I don't think he said anything to me about it.

Q. Did you ever hear him criticize him?

A. Welt I wouldn't say he directly criticized him to me.
Q. Did you ever hear any complaints about Mr. Harris
from Mr. Twohy?

A. Well, there are lots of ways to look at the things. As
far as complaint about his work, I know there is a couple
of times that Mr. Harris went offi and there was some cora,plaint.

Q. Mr. Twohy told you his work was not satisfactory?
A,. No, he wouldn't ever tell me that,
page 168 }- Q. Mr. Snow, what were your duties at the
time that you severed your relations with the
Twohy interests?

A. Well, I guess you would call me^I was vice-president
of the company.
Q. What?

A. 1 was vice-president of the companies, and I think you
would say I had charge of all the work south of Richmond.
Q. Did you leave voluntarily or were you fired ?
A. I wouldn't think it was being fired. I think it was a

question of we thoroughlv disagreed. As far as leaving, I
think I could still go on there payroll if I wanted to do it.
Q. Did you quit or did he fire you?
A. It is a hard thing to say.

Q. Tell us under what circumstances you terminated your
relation?
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A. I will have to tell you the story,
Q. All right

Mr. Ashhurn; Are we interested in the story of what oc'curred to Mr,Snow, or what may have occurred?
Mr, Shapero: I am going to show he has no reason what
soever for having any antagonism against Mr, Twohy, I am
going to show he left there voluntarily,

page 169 }•

The Court: Will you stipulate he left volun
tarily?

Mr. Ashhurn: I think so. I don't expect to attack it in
any respect

Mr. Shapero: And it is admitted, is it not?
Mr. Ashhurn: I understand that the gentleman will say
Mr. Twohy didn't critici^ess Mr, Harris to him.
Mr. Shapero: My next question was under what circum
stances he left to show that he left with pleasant relations and

had no reason to come here and testify except to the truth.

A. I am not telling you anything but the truth, I will as
sure you,

Mr. Shapero; AH right, sir. Answer Mr. Ashhurn,
CBOSS EXAMINATION,

By Mr. Ashhurn:
Q, I understood you to say in substance that Mr. Twohy
would not, if he had had any criticism of Mr. Harris, have
normally voiced it to you?
A. No, there wasn't any occasion for it. Mr.
page 170} Harris didn't come under mv jurisdiction. I
would have been after him. lie wouldn't have
•come after me.

Q. That is all you said in your testimony?
A. Yes.

The Court: Come down. Who will you have next?
«

page 187 }•

»

*

*

*
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Miv Ashburn: If your Honor please, the motion is to strike
the testimony offered on behalf of the complainant -and todismiss the bill-

For the purpose of the discussion of this motion, the testi
mony given by the plaintiff himself is considered to be true
and every reasonable inference which may be drawn from
that testimony in his favor is considered,to be drawn from
it.

page 188 \

The testimony of the complainant was in ac

cordance with the allegations of the second
amended bill of complaint, and the allegations I will refer to

in lieu of quoting the testimony because the substance of it
would be the same,, and the allegations are as follows:
''On or about the first day of March, 1940, your complain
ant became dissatisfied with the compensation he was receiv
ing for the duties performed by him and had an interview
with the defendant in which your complainant told the defend
ant that he could no longer afford to continue with his duties
as officer, director and employee of the corporatious hereinabove named, and his duties to the defendant personally for
the amount of compensation that he was receiving. Your com
plainant told the defendant at that time that he would se^k
other employment and advised the defendant that be believed
he could obtain considerably more compensation for com
parable services in snch other employment. At this inter
view the defendant requested complainant to remain in his;
employ, and as an inducement to your complainant so to re
main in the employ of the defendant and of the corporations
named above the defendant then and there prompage 189 ised your complainant that if he would remain ini
the employ of the defendant and the corporations
named above, which were controlled by the defendant, he„
the defendant,, would hold for the benefit of the complainant
10% of the capital stock of each of the corporations in which
your complainant was an officer and director and by which
he was employed, and for which he had been and was per
forming services; and that if complainant remained in the
employ of the defendant and continued to perform services
for the defendant and for the coi^porafions above mentioned
whiph he had been performing, he, the defendant, would, if
at some future time the employment of the complainant with
the defendant and the defendant's corporations named above
should be ended, then pay to the complainant in cash the book
value of said 10% of the capital stock of said corporations,
or the appraised value thereof, whichever might be higher."
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The substance of that allegation is what Mr. Harris testi
fied to although he did not testify in as much detail as the
allegation itself. Now, I point out to your Honor that the
substance of that allegation is a contract of employment said
to have been made on March 1, 1940, which was

■page 190 [ at variance with the terms of the contract of em
ployment, previously existing to which Mr. Harris
was a party, so that all rights on the part of the complainant,
if he has any such to recover in this suit, stem from and ar
rive out of a very limited statement of what the contract on
March 1, 1940, was; that is to say, there is no dispute about
any issue in this case of anything prior to this supposed hap
pening of March 1, 1940. It all stems from that.
The question that arises under the testimony here only is
the agreement as stated by the plaintiff sufficiently certain
and definite to permit any Court to enforce it because, after

all, this is an action or suit that has as its object the enforce
ment of the rights accruing to Mr. Harris under that con
tract. As a correlary of that question, there is also involved
the principle that if enforceable by one of the contracting
parties to said obligation or contract then entered into it must
be enforceable by the other contracting party; if it is not, it
is not enforceable and has no valid standing in favor of either
of them.

Concerning the principles involved in this question, the
"Virginia Court of Appeals has had occasion to,
page 191 [• consider these principles as recently as 1940 in
the case of Miillins v. Mingo Lime and Lumber

Company. What was involved there was in fact a suit for
commissions for the sale of building materials and it was said
that the right to commissions arose from a parol contract be
tween the plaintiff and the representatives of the defendant
company. The testimony concerning the existence or nonexistence of an enforceable obligation on the part of the plain
tiff was that there had been a general promise that if they
would sell building materials which the defendant company

was engaged in selling they would receive a commission. The
case is important here, principally because of its analogy on
the legal principles before your Honor on this question. The
Court said this in that case:

"A contract is based upon the representations inter se of
the two contracting parties, and once the nature and extent
of these representations has been determined, the question of
whether or not a contract was formed is a question of law,
and is not within the province of the jui*y."
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For the purpose of the discussion of this question, taking
Mr. Harris'- testimony as a verity, it becomes a question of

,law as to whether it constitutes an enforceable contract. The
Court then said:

page 192 }■

"An agreement in order to he binding must be
sufficiently definite to enable a Court to give it an

exact meaning."

In this case the Court has submitted the issue to the jury,
hut this is the language of the Court of Appeals:

"Even if the jury had believed the facts as testified to by
the plaintiffs, there is serious doubt whether the whole trans
action possesses that certainly which is essential to a con
tract. In Willston, Contracts, Section 37, it is said, 'It is a

necessary requirement in the nature of things that an agree
ment in order to be binding must he sufficiently definite to en
able a Court to give it an exact meaning.' And in 12 Am. Jur.,
at page 555, we find the following: 'For instance, an agreement
for service must be certain and definite as to the nature and

extent of service to be performed, the place where and the
person to whom it is to he rendered, and the compensation
to be paid, or it will not he enforced.' In 17 C. J. S., Contractsy Section 36, pp. 365, 366, there is a statement of like

import;' So, where a contract of employment does not specifv
its duration, the position to he filledj nor the wages, it is void
for uncertainty.'

"Moreover, there was an absence of agreement as to such
details as to time and place of payment, duration of the con
tract, bearing of selling expenses, and extent of services to
he performed before compensation was due. Both Crawford
and Shortt were business men of high standing, and it is not
likely that they would enter into any contract so vague and
shadowy in outline.

"The uncertainty of the alleged contract, the omission of
significant details usually appearing in a contract, and the
lack of any essential element of salesmanship in.plaintiffs'
actions, coupled with the flat denial of Crawford and Shortt
as to any agreement whatever with plaintiffs, are all factors
from which the jury might well have concluded that no con
tract was ever formed."

page 193 [

Now, your Honor,Iwant to point out to you

what is said to be the existing contract here.
The Court: The only question is as to the duration, isn't
it?
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• Mr. Ashburn; That is not absolutely true, but duration is
a very Important questiom Let me also point thus out, that
it seems to me there is uncertainty as to the identify of the
corporations referred to by the complainant as the corpora
tions in which he was an officer and director.

The Court: Wasn't that easily ascertainable?
Mr. Ashhurn: If it is to be ascertainable as to whether

he is an officer or director, yes, of course, your Honor. There
is an uncertainty as to the nature and degree of the services
which the defendant was entitled to call on the complainant to
perform. How could your Honor say what thej'^ would bh?
How could your Honor say from that contract, if a contro-r
versy subsequently had arisen and Mr. Harris had contended,
am not required to perform services," what it was?
The Court: Wasn't he to continue to perform the services
he had theretofore i^erformed ?
^
Mr. Ashhurn: Could your Honor ascertain

page 194 [■ what they were? The rights of Harris stem out
of this contract. If it should be admitted such

contract had been made, for it to be a legal and enforceable
contract the Court must give exact meaning to it. Suppose,
for example, it had been agieed he was to receive 10% of the
stock and after three months a question had arisen and Mr.
Harris had been directed to perform such and such acts and
he objected and said, "They are not services the contract re
quires me to perform andIwon't perform them and T, there
fore, am entitled to my 10%, andIwill leave before I will
perfoim them," could the Court from this evidence say the
contract required him to perform it or didn't from the terms
■of the contract itself?

Your Honor, if we look at the 10% of the stock as a con

sideration passing to Harris for the obligation which he had
undertaken it is certainly definite, but if we consider what
the parties, from Harris' own testimony, have in contempla
tion, that the 10% of the stock was not to be the only com
pensation that he would get, but in addition to the 10% of
the stock during his period of employment he was also to re
ceive a salary, then the contract is wholly uncertain and in
definite conceniing the salary. He didn't say he
page 195 } was going to receive the same salary he was there
tofore receiving and the Court, unless it made a
contract for the parties, could not say what additional mone
tary amount he had a right to demand or as to which the de
fendant had a right to be limited, and we contend the Court
would have to make a contract for the parties in order to en
force the obligation of either one.
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Concerning the duration of the contract which your Honor
has at once grasped has one.of the more important elements,
of the question now presented, we contend to the Court that
the Court cannot look at the testimony and look at the allega

tion, without making a contract for the parties, and fix any
duration for the supposed contract. There must be some con
sideration on his part moving to the defendant for the de

fendant's undertaking to hold the 10% of the stock for his
benefit and to pay him the value of the 10% of the stock in
cash at some future date, namely, the time when he should
leave the employment or when his. employment should end
as it is an undertaking to remain in his employment, but
how long? Was it one minute, one hour, one week, one year
.jir one decade? Without the Court making some
page 196.f a^eement for the parties, there is an absolute
•lack of any certainty as to the obligation on the

part of the complainant, Harris, stemming from the agree
ment itself or what he says the agreement was.
Mr. Harris is here seeking to enforce a contract. If he be
entitled to enforce if it must be such a contract as the defend

ant, Twohy, also could have enforced if the conditions were
reversed and if it were Harris who was accused of breachingit. If Mr.Harris had, the next minute after the contract had

been made, left the employment and simply said, *'I don't
want to be here any longer, but you have made a promise, T
have worked here, and I want my 10%, I am leaving," and
Twohy had come in Court to try to enforce a compliance he
would have nothing to enforce. He would have no right what
soever to maintain any action to extend this supposed con
tract. Obviously, we contend, it is not a contract which will
support a clear obligation on both parties or any enforceable

right on the part of the defendianf if if is viewed from any
aspect.

There have been some employment cases. I read from an

old case of Parsons v. Trash, 66 Am. Dec. 502, a
page 197 [• Massachusetts case:
"A contract for services must be certain and definite as

to the nature and extent of services to be performed, tbe place
where and the person to whom it is to be rendered, and the
compensation to be paid, or it will not be enforced."
In that particular case it was what was said to be a con

tract and it was in writing.
"Elizabeth Lycka hath been and nut herself servant to the

said T.Parsons, Jr., to serve him, his executors and assigns.

John Twohy, II, v. H. H. Harris.

141

from the day of the date hereof, for and during the full term
of five years thence next ensuing, during all which time the
said servant, her said master, his executors or assigns, faith
fully shall serve, and that honestly and obediently in all things
as a good and dutiful servant ought to do."

The compensation was:
''To find and provide for said servant sufficient meat, drink,

apparel, lodging, and working, and at the expiration thereof
to give to her the customary freedom dues."
The servant left the employment and went into the employ
ment of another master and sought to enforce the contract.
The Court said it was too uncertain and indefinite to permit
the enforcement and a contract in that manner could not be

enforced by the master.

In the case of Ignited Press v. New York Press Company,
53 L. R. A. 288, the question was the indefiniteness of the con
tract for compensation to be paid. The question was whether
the contract of the parties was sufficiently complete legally as
would bind either to continue under it. The con-

page 198 I' tract was in writing and the plaintiff agreed to
deliver to the defendant the night news report
of the former for publication every morning in the City of
New York, and the defendant agreed to receive the said news
report and to pay the plaintiff a sum not exceeding $300.00
each and eveiy week that the news report was received by the
other party. The Court held that the contract lacked enforceability because it was indefinite and uncertain as to its
term as to what was meant within the definition of news re

ports. It said it was not sufficiently definite to make it an
enforceable contract.

Ingram-Day Lumber Company v. Rodgers is a rather in
teresting case. He was an employee of the lumber company
and was injured during his employment by being run over
by a handcar, and in the settlement for the cause of action

arising from that injury the company had undertaken to pay
him and had paid him a specific sum of money and in addition
thereto had made an agreement that the would be given a
permanent job of such kind as he could fill to continue as
long as he lived or as long as the defendant operated its mill.
The defendant some time thereafter had dis-

page 199 }► charged him and refused to cany out its agree
ment to give him permanent work, and he brought
action for breach of that agreement. It was held that the
contract was not capable of enforcement because it was too
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uncertain and indefinite. The Appellate Court stated in its
opinion:
"The Court erred in overruling the motion and in refusing

to grant the preemptory instruction for the defendant. We
do not see that the agreement, as shown by the testimony in
this case, is sufficient in its terms to entitle the appellee to re
cover thereon. The contract is uncertain and indefinite. It

does not show what job was to be given appellee, nor what
amount he was to be paid for his services. The terms of the
agreement are indefinite. According to the testimony, ap
pellee was to be given a job for his life, or as long as appellant
was in business ,at the place where then located. It does not
know what special work was to be given him, nor the depart
ment of the mill or plant."
The Court commented:

We must keep in mind that this is a suit on a contract. The
general rules govering contracts will apply. The terms of
a contract must be complete and sufficiently definite to enable
the Court to determine whether it has been performed or not.
The terms and conditions are not sufficiently definite, unless
the Court can determine therefrom the measure of damages
in the case of a breach. This cannot be done in the present
case. This contract lacks sufficient precision. There are not
enough necessary and material facts stated to render it ca
pable of enforcepient.* *
In the case of Schwab v. McVey, 171 Pac. 277, the Court
said:

"It is an elementary rule of law that, to con-

page 200 [■ stitute an enforcable contract, the agreement of
the parties to it must be sufficiently certain and

explicit that their full intention may be ascertained to a rea
sonable degree of certainty.
"If an agreement be so vague and indefinite that it is not
possible to collect from it the full intention of the parties, it is

void; for neither the Court nor the jury can mafo an agree

ment for the parties.'*

Now, a rather similiar situation was before the Virginia
Court in Belmont y. McAllister, 116 Va. 285. The question
there was between a lawyer and his former client, Mrs. Bel
mont, as to whether or not they had a contract for the sub- ,
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"division and development of property owned by tbe client, and
the lawyer contended he had been authorized and a contract
had been made with him to proceed to subdivide this tract of
land, put in certain improvements such as streets and water

mains, and to sell it to purchasers in lots and that he was to
receive a certain compensation for the reasonable value of his
services in undertaking to carry out the work. The Court re
fused relief and in its opinion said:

"In this case the complainant (appellee) under the most
favorable view of the testimony given by himself or in his
behalf, utterly fails to establish a contract between him and
appellant sufficiently certain and complete in its terms to show
that the minds of the parties met upon the essential elements
necessary to make a complete agreement in a matter of this
character. Not only so, but the probabilities that

page 201} the appellant entered into and becaihe bound by
the contract alleged in appellee's bill are clearly
against him. As remarked above, it is hardly to be supposed
that appellant would have agreed and bound herself to incur
the expenses of developing her property according to any
plan that appellee might formulate Or propose without being
first advised as to the probable cost of such development."
It was held that the agreement between them was not suffi

ciently certain and definite to be capable of enforcement. The
testimony admitted that they had ag*reed to subdivide, im
prove and develop a tract of land but the defendant took the
position that her conception of it had been that they had
simply agreed upon a principle, but what should constitute
the development and how much it would cost, and what it
would cost for the improvements to be made was ,subject to
reservation on her part of the right to pass upon those as

they arose and she didn't agree to them and she had inade no
binding contract because the contract was uncertain in those
details and the Court so held.

So we say to your Honor that upon the plaintiff's own state
ment of what constituted this supposed agreement of March

1,1940, it is not an enforcable agreement. I wish to point out
simply as a matter of collateral interest on that
page 202 )► question how ingenious complainant's position is.
If, under the allegations of the original bill of
■complaint which were that Twohy then promised to deliver
10% of the stock to Harris, the statute of limitations would
bar action because the right would have accrued more than

three years or five years, whichever was applicable, before
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suit was brought. They void that by saying in the omendedl
bill,''No, ho didn't promise to deliver it but to hold it for the

benefit of the complainant. If they had put any time limit
on it, if thejy had attempted to make this contract more specific
by testimony and had said the condition was he should remain-

in the employ of these companies for 18 months, then the stat
ute of frauds would have gotten them because it would have
been a contract which, according to its terms, would not heperformed within a year. If, on the other hand, the contract

had been made definite and certain that the agreement or un
derstanding was that he would remain, for example, for 10
months in his employ, in the employ of these companies, the
statute of frauds would not have been applicable, but no jury
would ever believe that the defendant would give 10% of his
stock for a man to remain 10 months more when

page 203 f he had already been employed for seven yearsprior to that time without any subsequent induce
ment of benefit. We say the very ahsence of that veiy thing
makes it void for uncertainty and is legally unenforceable be
cause Twohy would have no rights whatever under the con
tract.

Tlie Court: There is no question in the Court's mind that

the contract is certain as to what the defendant promised.
The contract is certain as to consideration; that is, a continua
tion of the employment, but I would like very much to hear
from the other side on the question of what Mr. Twohy could
have done and as to the lack of mutuality if Harris, after en
tering into the contract, the next morning had said,"I am
quitting and I want my 10%." I would like for you to ad
dress your argument to that.

Mr. Maupin: I don't think Mr. Ashburn's argument, his
basis for it, is sound. He is basing it entirely on the assump
tion that this bargain made between Twohy and Harris Avas
a contract of employment. That is not my conception of it.
Either party could have terminated this agi-eement at any
time and, as a matter of fact, Mr. Twohy did.
^ Mr. Harris was dissatisfied with the compensapage 204 f- tion he was getting and he told Mr. Twohy so, and
here is the exact evidence given by Mr. Harris on
that point r

"Q. Now, were you satisfied with that amount of money?
A. No,I was getting more than that ten years ago,
Q. I beg your pardon?
A. I was getting more- than that ten years before with no;t
half the responsibility.
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Q. Did you have any conversation with Mr. Twohy in the
early part of 1940 with regard to the amount of money you
were getting and your dissatisfaction with it?
A. I did.

Q, About when was that?
A. Around the first of March.

Q. Suppose you tell in your own words just what that con
versation was, how it was initiated and what was said.

A. Well, Mr, Twohy was in my office and we were discussing
things generally, and I told him, ^'Now,I have been with you
and these companies ten years. I am worse off financially
than I was when I came, and unless there is some provision
made for my future I will be forced to see what
page 205 ^ I can do elsewhere.*' He said, ^'Oh, you cannot
do that, nobody can do these jobs like you are do
ing. I will tell you what I will do. I vrill set aside 10% of
the stock of all these companies you are working for and if
and when you leave the services of the company I will pay
you at that time 10'% of the cash value based on the book value
or appraised value, whichever is higher," and he says,''Now,
you call in Mr. Jolliff, the bookl^eeper, and have him witness
this.''

Mr. Harris said some provision had to be made for his fu
ture or he would quit. Mr. Twohy said,''I will make it. I will
set aside 10% of the capital stock for you."
The Court: There is no uncertainty as to that.
Mr. Maupin '• That is all there is to it.
The Court: You didn't answer the Court's question which

was whether or not, the following day, the complainant had
said, "Mr. Twohy, I am quitting," could he, as a matter of
right, have enforced that agreement?
Mr. Maupin: I think that might have been a breach of good
faith. He may have had a legal right, but Mr. Twohy had
said, "I will make provision for your future. I

page 206 }■ will set aside capital stock of the company and at
such time as you leaveIwill give you the money.''
If Harris had taken advantage of that offier and had left the

next day,Ithink legally he would have been entitled to col
lect butIthink morally he would have been guilty of breach
of good faith and may have been enjoined in a Court of
Equity.

This man was upset because of the amount of money he was

getting and he could not see what the future offered. He con
tinued on the same salary and, as an inducement for him to
remain with Mr. Twohy Mr. Twohy made provision for his
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future, told Mm he would do it, and as to the duration, I per
sonally think the rule of reason should apply to that, that he
would have to remain for a reasonable time. I believe, if he
had attempted to leave the next day, it would have been a
fraud. If he stayed there a reasonable time as was in con
templation of the parties he is entitled to collect under the
contract. It is not a contract of employment at aU, but a con
tract whereby, if this man agrees he will remain in the employ
of these companies, provision will be made*for his future.

The Court: The Court considers very seriously the posi
tion of the respondent that he could not enforce

page 207 }• the contract as such. I don't know how much
work you have done in studying the point of Mr.
Twohy's position, but it would be far better to all parties.to
let the jury hear all the testimony and then the Court will
take proper action at the conclusion of the case. I will over
rule your motion to strike the evidence at this time.

Mr. Ashburn: All right, sir; just note our exception. '
May we have a five minute recess before we start our testi^
mony?
The Court: Yes.

H. W. CHAFFEE,

called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
By Mr. Ashbum:

Q. Mr. Chaffee, you were sworn on yesterday, were you
not?

page 208[

A. Yes, sir.
Q. Tell the jury, please, your full name, how

old you are and where you live.
A. I am Herbert "Watson Chatfee, 62 years old, and I live
at Virginia Beach, Virginia.

Q. Mr. Chaffee, how long have you lived in this part of
Virginia?
A. The last time for 17 years.

Q. Were you employed in Mr. Twohy's enterprises during
the late 30's and early 40's?
A. From 1039 until 19411 was in Mr. Twohy's employ. You
want me to tell as what?

Q. Yes.

■
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H. W. Chaffee,

A. As his personal confidential secr-etary,

Q. And during that time, the period from 1939 to 1941, state
whether or not you attended to Mr. Twohy''s personal busi
ness affairs?

A. I handled all of his personal affairs.

Q. During that time did Mr. H. H. Harris, the complainant
here, handle any of his personal affairs?
A. Not to my knowledge, no, sir.
Q. At what place were your working hours spent?

A. The greater part of the time at the office in the—I think
it is called the Seaboard Bank Building at that time, and the
Seaboard Building at present,

Q. Seaboard Airline Railwayi Building?
page 209 }

A. Yes.

Q. Is that the same location at; which Mr. Har
ris also performed the duties he had?
A. Yes, sir.

Q. Did you come in frequent contacts with this gentleman?
A. Daily except when I was out of the city,

Q. Mr. Chaffee, during these years, approximately three
years,in your position what sort of work was Mr. Harris per
forming?

A. Well, to my knowledge, he handled the incoming mail,
the banking and had supervision, I believe, of the accounting
and bills that were sent out, and bills receivable and things
of that kind.

Q. When you say banking, what do you mean by that?
A. General banking, handling all necessary things of that
kind.

Q. You mean manually taking the deposits down and at
tending to the curtails of notes?

Mr. Sliapero: Don't lead him. Let him tell you what he
did. I object

The Court: Objection sustained.
By Mr. Ashburn:
Q. State it in your own way.

page 210} A. I don't mean he actually went to tho bank
every day, but he supervised the preparation of
the deposits, the notes, and things of that kind, although on
occasions I do know he did go himself to the bank.

Q. As to Mr. Jolliff, what sort of work was he perform
ing?
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A. He was,in charge of the hooks^
Q. Aa hookkeeperl
A. Yes.

Q. Mr. Chaffee, I hand you a paper and ask you to look Q>t
it and tell me whether ypu reeogiii^e it, please?

A. Yes, sir,
Q. I hand you an envelope and ask you what relation the;
envelope has to the paper?
A. This,statement was given to me with instructions to»
put it in an envelope, seal it and put it in Mr. Twcdiy's per
sonal files,

Q. By whom was the paper first given to you before it was
taken to Mr.^.Twohy?
A. Mr. Jolliff"brought this to me and asked me^I looked
it over smd said^'^You ought to take that and give it to Mr.
Twohy," and after he had done that Mr. Twohy gave it tn
me and asked me to seal it up and put it in his personal file.

Q. I would hke to get the order of that. Do I understand
the paper first qame to your attention---

page 211 i

Mr. Shapero; I objeei Let him tell you and
not yon tell him what haj)pened. I object to your

leading.

The Court: Objection sustained. Change the form.of thn
question,

Mr. Ashbnrn: All right, sir. I thought it was a resume'
perhaps.
By Mr. Ashbnrn r

Q, Who is the individual who first handed von the paper?'
A. Mr. JoffifF.

Q. Yon read the jraperf
A. Yes, sir.
Q. And yon had a conversation'^wifh Mr. Jolliff ahont the*
paper?

A. Yes, sir.
Q. And that conversation was what?

A. Several times we had informally disonssed the organi
zations and ways in which it roigfit he bettered and money
saved, and Mr. JoIli:ff had also discussed this with Mr. TVohy
once in my preBence, and Mr. Twohy had snggested that he
put it in writing and I nndersfood, when Mr. JolifiF showed
me the papers, that was the result of his thoughts on the mat

ter and wanted to submit it to Mr. Twohy, and that is why I
told him to take it to Mr. Twohy.

- Jdhil Twohy,

V. H. H. HdrHa.
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:

Q. Did he take it to Mr. Ttvohy?

A. Yes., sir, he did.
Q. When did you neiit theleafter See the paper?
A. Immediately after he went out of his office Mr. Twohy
gave me the paper and asked me td seal it and put it in his
personal file to which I had a key.

Q. And you did that?^
A. I did that. That is my handwriting on the outside of
the envelope.
Q. What does that say?
A. It says "John Twohy personal file, Jolliff suggestions."

Q. Those notations Were made by you at the time?
A. At the time I put it in the envelope and sealed it.
Q. Can you state whether or not that Occurrence was on

or about the date of the paper? Look at the paper, and the
date, please.

A. My recollection is, as near as I can rechll it, was later
than this.

Q. Very much later, or what is the approximate time?
First, what is the date of the paper?
A. The date on here is February 16, 1939.

Q. Can yOii give Us an estimate as to how much later you
think it Was?

A. I Would say at least six months later than this.
Q. You think it was approximately Six months
page 213 [• after that date?
A. Yes. As to the dates of these things, I
couldn't state positively it was six months later but my recol
lection is it was not that date.

Q. Do you have a recollection as to whether it was in the
year 1939?

A. If it was it was, as I say, at least six months after this
date.

Mr. Ashburn: Your Honor, I wish to o^er this in evi
dence.

Mr. Shapero: I object to it, if your Honor please.
The Court: On what grounds?

Mr. Shapero: On the grounds it is a letter offered by
Mr. Chaffee which does not bear the signature of Mr. Jolliff

or anyone else, just a piece of paper with a lot of printed
matter on it. He Can testify what transpired, but it is en
tirely---^

The Court: His testimony is it is of his own knowledge.
He testified of his own knowledge that this gentleman gave
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him the paper. For whatever it is worth the Court admits
it. I overrule the objection.

Mr. Shapero: We note an exception.

page 214 \

(The paper was thereupon marked "Defend
ant's Exhibit 11.")

Mr. Ashburn: Gentlemen of the jury, this paper is dated

February 16, 1939., addressed to Mr. John Twohy, II, and
Major L. G. Thom. It reads:
"February 16, 1939

IStr. John Twohy II
and Major L. G. Thom:
After several years of careful observation I believe that
with a few changes at the NorfoU?: office a substantial saving
can be show in the operation of the several companies.
I would suggest that:

I. Dismiss from the service the present Sec'ty-Treas., for
reasons best known to yourselves, and replace him with some
of the thoroughly capable men you now have in the organiza
tion aiid at the same time let it be thoroughly and emphati
cally known that no further company checks can be drawn
-without two, signatures. This would result in a saving of
$5,000.00 per year. At this time a life Insurance police on the
life of the Sec'ty-Treas. would be cancelled and this would
result in a saving of about $1,200.00 per year.
II. Dismiss from the service Miss Jones for the same rea

sons as above and replace her with another stenographer at
a salary of $15.00 per week. The saving in this instance would
be $10.00 per week or $500.00 for the year.
As can readily be seen these savings would amount to
$6,700.00 and after adjusting the salaries of the remaining
force the saving would amount to about $6,000.00 per year.
III. Turn over to Mr. Chaffee all of the bills, letters, etc.
that come to the office which do not pertain directly to the
Corporations. This would include the paying of

page 215[ all bills contracted personally by John Twohy and
the keeping of proper records and files to fully
explain these transactions: the handling of all appointments
made by John Twohy- and furthering the interest of John
Twohy (and the Corporations) in any way he possibly can.

Jolm Twoliy, II, v. H. H. Harris.

151

H, W, CJiaffee.

If this does not fully occupy Mr. Chaffee's full time the bal
ance can be used for the Corporations'benefit

IV. Mr, Everett should keep all social security records and
handle all payrolls, also receive all incoming mail, see that
same is properly distributed and answered. He should also
write all letters regarding past due accounts and see that
all the minutes of the various Corporations are properly
recorded. Items III and IV fully cover all the work Harris
and Jones are now doing.
V. I think Mrs. Dowe should continue along the same lines

she is now worldng: The new stenographer -could generally
assist in the office, doing most of the filing, answering, telet
phone, and helping wherever needed.
VT. I would place a $60,000.00 mortgage on. Transit Mixed
Plant and Equipment., which I think is worth at least $200,000.00; pay Seaboard Citizens the lien they have on the Ac
counts Receivable, thereby gaining about $20,000.00 working
capital. Repay this loan at the rate of $1,000.00 per month
for sixty (60) months.

I would also place a $20,000.00 mortgage on Interstate
Equipment which would give this company about $17,000.00
working capital. Repay this loan at the rate of $500.00 per
month for 40 months.

VII. No prices should be quoted by anyone without first
contacting plant Superintendents, Major Thorn or John
Twohy IL

VIII. I am firmly convinced all purchases (over $25.00)
should be handled by one person (possible. Chaffee) with the
assistance of any employee or officer he may need. This per
son then should buy only after getting competitive bids. Our

purchases for material will run about $40,006.00 per year, per
haps more in the future, so you can see if 2%%.is saved that
means $1,000.00 in money,

page 216} I believe if these recomraiendations are put in
effecJ and with the iohole organization working

together the future success of the Corporations is assured.
Respectfully submitted,"
It bears no signature and appended to it is this list, "Be
low is a list of equipment and other items purchased in the
past few years and paid for by Transit Mixed."
By Mr. Ashburn:
Q. Mr. Chaffee, John Twohy, II, named as one of the par
ties to whom it is addressed is the defendant?

i$%
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A. Yes- •

Q. Who is Major L. G. Thom, the other party?
A. At that time he was in the employ of the corporations^
as^ I believe, vice-president,
Q. This tvas given to you as recommendations of Mr. Jollifff

A. Yes, sir.

Q. The gentleman who testified here yesterday?
A. Yes, sir.

Mr. Ashbum: Of conrsej the paper speaks for itself You
may inquire.
-;^CE0S8 EXAMINATION.

By Mr. Shaperor

page 217 ^

Q. Mr. Chaffee, can yon accotuit for this letter
not being signed by anyone?

A. No, sir, I cannot.

Qi Wouldn't it occur to you as being quite peculiar that
such an important document given by a fellow employee to>
turn in to the boss wouldn't show it was signed?
A. No, it would not, not under "the conditions Under Which
it Was given.

Q. Were your relations at that time friendly with Jolifff
A. Yes, very.
Q. Could you not have said,"Mr. Joliff, put your name on
this piece of paper?"
A. I could have, yes.
Q. But you didn't?
A. Under the circumstances.

Q. What were the circumstances?

A. It had been informally diSCussed several times, and"—
Q. Does that-=^
A. Wait a minute.

Mr. Ashburn: Let him answer the question.

A. Mr. TWOhy had suggested that Mr. Jolliif put it in
memorandum foim, and I considered it memorandum form
and there was no signature necessary on it.
page 218 [> By Mr. Shapero:

Q. It says "Respectfully submitted."^
A. I admit to you the form under which it was written
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under here and the circumstances may have required a sig
nature.

Q. You haven't told me the extraordinary circumstances so
the jury will know themselves.
A. I told you it was the result of some transactions which
had taken place on numerous occasions.
Q. Numerous discussions, and the man who was interested
in writing the letter wouldn't put his name on it. Is that your
reason?

A. No.

Q. What is it?
A. I don't believe he would-have refused if someone had

asked him to put his signature on it.
Q. All you had to do was to say,''Put your name on it?"
A. I realize that.

Q. Are you sure you didn't write that yourself?
A. Absolutely not, and who says I wrote that is a liar.
The Court: Just a minute.

The Witness: I beg yonr pardon for losing my temper. I
apologize.

By Mr. Shapero:
Q. I will read you this:
"Turn over to Mr. Chaffee all of the bills, letters, etc. that

come to the office which do not pertain directly to
page 219 (■ the corporations. This would include the paying
of all bills contracted personally by John Twohy
and the keeping of proper records and files to fully explain
these transactions; the handling of all appointments made
by John Twohy and furthering the interest of John Twohy
(and the corporations) in any way he possibly can. If this
does not fully occupy Mr. ChafPee's full time the balance can
be used for the corporations' benefit.''

Under this transaction it would put Mr. Chaffee in a right
good prominent position, would it?
A. That is exactly what I was doing from the timeI en
tered Mr. Twohy's employment to the dayIleft.
Q. Is that what you wanted ?
A. No. That is what I was doing.
Q. Who was doing it ?
A.Iwas.

Q. Was it necessary to put it in writing?

'

'

:
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A. I didn't ask Mm to put it in there.
Q. You already were performing those duties at that time?
A. Yes.

Q. And it was necessary for this transaction?
A. I didn't write that so I could not tell you what the neces
sity was for.
Q. You have never liked Mr. Harris, have you?
A. I don't know as I have had any objection to
page 220 } Mr. Harris.
Q. That is what I am getting at. Do you like
him, or not?
A. Personally I have nothing whatsoever against Mr.
Harris.

Q. Have you ever had any controversy?
A. Not to my knowledge, no.
Q. Were you friendly?
A. As far as I know,I was very friendly with him.
Q. Wouldn't you know?

A. For my part, if you want to say that.
Q. I see. You were very much interested in keeping your
good will up with Mr. Twohy, were you not, at that time?
A. Why, naturally, however—

Q. Then there is something about advancing to John Twohy
$1,000.00 to pay life insurance premiums, settling Euffin suit,
purchase of drugstore and other property $20,000.00. AVhat
do you know about that?
A. I don't know anything about it.

Q. Did you go on business trips with Mr. Twohy or Mr.
Harris.

A. While I was there I went with him.

Q. You did?
A. Yes.

page 221 }

Q. Do you not think it was right peculiar that
a bookkeeper would take it upon himself to sug

gest policies for these gigantic organizations?
A. (Negative nod.)

Q. Did you also take suggestions from the bookkeeper?

A. I don't know as it was absolutely essential to take them.
As I said before, it had been informally talked between Mr.
Jolliff and Mr. Twohy and I had been present on one or two

occasions and Mr. Twohy suggested that Mr. Jolliff put them
in writing so he might consider them, and I think you will
find in almost any corporation suggestions from emplovees

(I wouldn't say always) are acted upon and received by the
man in charge of the business.

•
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Q. Mr. Harris was there throughout the entire time you
were there, was he not?
A. Yes.

Q. And it was you who went on business trips with Mr.
Twohy and not Mr. Harris?
A. I don't recall any business trips Mr. Harris made with
Mr. Twohy during that time. He may have. I am not say
ing he didn't.
Q. How many did you make?
A. Oh, I couldn't tell yon, sir, exactly; maybe 50, 75 or
ICQ;I don't know.
Q. Betv'^een 1939 and 1941 you made 100?

page 222 }•

A. No, I wouldn't say it was 100. I didn't say
that

Q. Was it 50?
A. Yes, I would say it was as much as 50,
Q. You were his personal secretary?
A. Yes,

Q. Did you attend to his insurance?

A. No, I didn't have anything to do with that
Q. Who did?
A. It was handled through the other office.
Q. Who did it, do you know?
A. No,I don't.

Q. Who assembled the data for his tax returns for Mr,
Twohy as well as his business, his corporations?
A. The regnlar Accounting Department.
Q. Did Mr. Harris do that, or not?
A. To my knowledge,I couldn't tell you.
Q. You don't know?
A. No.

Q. In .fact, you don't know a great deal about what Mr.
Harris was doing at all; is that correct?

A. If you want to be specific, on details and itemized busi
ness, no, but no one could have been there where I was with
out having general knowledge of what he was doing, more or
less.

Q. Have you ever presented to Mr. Twohy
page 223 }■ prior to this time a resume of recommendations,
or whatever you call it, as to changes in his busi
ness?

Mr. Ashburn: He didn't say he presented that. He said
he advised Mr. Jollifi: to take it to Mr. Twohy and Mr. Jolliff
did.
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By Mr. Shapero:
Q. Did you ever have in your hand prior to this time any
thing like that in connection with the Twohy interests, a
resume of recommendations as to policies of the business
which was unsigned?
A. No.

Q. Mr. Chaffee, you were, according to your statement* Miv
Twohy's Good Man Friday; is that correct?
A. If you want to put it in that formQ. And handled his hank account?
A. I handled one hank account.

Q. Did you ever sign any checks for him?
A. Yes.

Q. On what account?
A. Personal account when I paid his hills. It was in my
name.

Q. What was the necessity of putting it in your name?
A. I couldn't tUl j'^ou that. That is the way it was handled.
Mr. 8hapero: That is ah, sir.
The Court: Stand down.
Mr. Ashburn: Will you gentlemen require Mr.
Chaffee any more?
Mr. Maupin: Yes, we certainly will.

page 224 }■

COLLINS DENNY, JB.,
called as a witness on behalf of the defendant, was examined
and testified as follows:

By Mr. Ashburn:

Q. Mr. Denny, you were sworn on yesterday, were you?
A. I was not sworn, sir.
Mr. Ashburn: Be sworn now.

(The witness was thereupon duly sworn.)
By Mr. Ashburn:

Q. Mr. Denny, state your name, place of residence and your

profession, please,

A. Collins Denny, Jr., Richmond, Virginia. I am a law

yer.

Q. Mr. Denny, what has been your contact with the busi

ness enterprises represented by some of the corporations, who
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are named in this bill of complaint,, and when did
page 225[ that contact commence?
A. My first contact was in the year 1928, pos
sibly 1927, but I am quite sure 1928, at which time 1 was em
ployed by Mr. Twohy, along with some other lawyers, to rep
resent him, or rather represent the Commonwealth Sand and
Gravel Corporation in some litigation then pending in the
Circuit Court of Henrico County. Thereafter, perhaps dur
ing the next two years, two or three years, I may have been
employed in one or two matters, however, from time to time
when Mr. Twohy was in Richmond we saw a good deal of
one another. In 1931, the summer or early fall of that year,
a minority stockholder of the Ready Mixed Concrete Corpo
ration filed a suit against that corporation asking for a re
ceivership. That suit was filed after there had been con
siderable negotiations—

Mr. Maupin: 1 don't see the relevancy of this.
The Witness: All right, sir.
Mr. Maupin: 1 am objecting to it..
The Court: Just a minute.

Mr. Ashburn: 1 will skip over that, your Honor.
The Court: Ask him direct questions.
By Mr. Ashburn:
Q. From what time had you acted as counsel for Mr.
Twohy's business enterprises?
A. I would say from approximately 1931, sir, because by
that time 1 was brought into so many of his mat-

page 226 }■ ters that 1 was getting considerable familiarity
with them.

Q. Have your contacts with those enterprises been frequent
since that time?

A. Quite frequent., Mr. Ashburn. At some times they have
been over periods of time almost daily. There have been
other occasions, only occasional periods of perhaps a month
or two months, whenIhave given no attention to them.
Q. State whether or not your professional work for these
enterprises has brought you in frequent contact with Mr.
Harris?

A. Quite frequent, sir, from 1935 on, not so much prior to
that time.

Q. Do 1 understand from 1935 until the time Mr. Harris
left their service in 1946?
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A. Up until, shall we say, about 1943 or 1944. I didn't
have much contact with Mr. Harris during the last two or
three years he was an officer and director in these corpora
tions.

Q. Do you recall how Mr. Harris first came to your atten
tion and what sort of work he was then doing?,
A. Mr. Harris was here in Norfolk in the office of these

corporations giving attention to certain work connected with
the Massaponax Sand and Gravek Corporation of which Mr.
Twohy was lessee. Mr. Ned Doran had been secretary and
treasurer of those several corporations. He died

page 227 [■ in 1932. I came down here" at that time and in
the reorganization, for a short period of time,I
became secretary and Mr. Harris was at that time,I think,
elected assistant secretary in one or two of them. T think
that was the first timeIever met Mr. Harris. He was there

in the office. I don't recall having met him prior to that
date.

Q. "While you were in contact with him, what was he doing,
say around 1935 or 1936?
A. Not up to 1935. Iwas in reasonably close contact at
times, very close contact, with Mr. Harris say from the time
the first loan was obtained from the Federal Eeserve Bank
in 1935.

Q. What was the amount of that loan and for whom was it
obtained?

A. That loan was for the Transit Mixed Concrete Corpora
tion for $40,000.00. Yes., $40,000.00. $35,000.00 was in my
mind, butIam sure it was $40,000.00.
Q. What, if anything, did Mr. Harris have to do with that?
A. He got up for me, sir, a list of the physical .properties
of the corporation, and a list of those bought on conditional
sales contracts with the amounts due in each instance.

Q. "What was the nature of those physical properties, the
general nature of them?
page 228 } A.Iought to have said physical personal prop
erties. They were cranes, trucks, draglines, clam
shell buckets, machinery and equipment.
Q. DoIunderstand he simply put down on paper designa
tions of those pieces of equipment?
A. Yes. Ihad to have a list of them to draw the papers.
Q. Did he have anything else to do with the consummation
of that loan?

A. In connection with physical properties I, of course, in
clude automobiles. Not a thing else, sir,, that Irecall. He
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had nothing to do with the obtaining of the loan. That was—
the Seaboard Citizens Bank here participated in the loan.
I was down here on two or three occasions with Mr. Twohy
and we discussed with officials of that hank the question of

that loan and Mr, Harris was not present at any of those
conferences, nor was he present at any conference between
Mr. Twohy and me preparatory to it. I handled the matter
solely with the Federal Reserve, and the preparing of the
papers.

Q. Would it he accurate to say his connection with tlie mat^
ter—

Mr. Maupin: We object to the form of the question.
The Court: Objection sustained. It is leading,

page 229 [-

Mr. Ashburn: Very well, sir.

By Mr. Ashburn:

Q. State, if* you will, your next contact with work being
performed by Mn Harris. Before answering that, turn back
to the $40,000.00 loan with the Federal Reserve Bank, Was
the list of the equipment to be pledged as security for that
loan which Mr. Harris undertook to prepare accurately and
properly done?
A. Mr. Ashburn, that has been 15 years ago, ?ind in my re
view of my files on that particular loan it shows most of the
matters save for the list was handled by telephone and 1

could not, with safety, answer the question on that particular
loan.

Q. All right, sir. Proceed to the next transaction.
A. During the next five years we had a fair number of mat
ters that were moving on. In either 1936 or 1937, I forget
which, Mr. Twohy was ill for some period of time and I was
down here quite frequently with Major Thom who was, of
course., in charge during Mr. Twohy's sickness of operation
and things. He was vice-president of these concerns, and
there was no particular work that brought me in contact with
Mr. Harris but I saw a reasonable amount of him. I would

like to correct, if I may, Mr. Ashburn, one answer that I made
to you. You asked me about the 1935 loan, I did have con
siderable trouble in the 1935 loan, particularly

page 230 [- with the conditional sales contracts. I found a
large number of them had been paid^ We found
them on the records, and I took the matter up with Mr. Harris

and got him to check back into the matter down here and it
turned out they had been paid but had never been released of
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record and I did find trouble with the list of property from
this point of view^ That was a loan being made to the Transit
Mixed Concrete Corporation and what we needed was a list

of property owned by the Transit Mixed Concrete Corpora
tion. There was confusion in this list of property owned by
the Transit Mixed Concrete Corporation and some other cor
porations, so much so—I should like to state why I have cor
rected my testimony in that respect—so much so that after
that I made recommendation to Mr. Twohy concerning the
general office manager whose work I had seen considerable
of. My files on the 1935 loan, which I went through before
coming down here, would support my statement of the dif-

fficulty with that machinery, and I know immediately after
that I did make recommendation to Mr. Twohy because of
what we had foupd.

Q. What was the next transaction in which you had direct
contact with Mr.Harris1

A. I would say the loan the Transit Mixed Concrete Cor
poration made in 1940 with the Federal Reserve Bank about

September 1, 1940, of $100,000.00.
Q. What, if anything, did Mr. Harris have to-

page 231[ do with that?
A. The same thing as in the first loan, sir. I
asked Mr. Harris to take the 1935 deed of trust of which he
had a copy and in which we had in detail described these
properties owned in 1935—1 asked.him to take that 1935 deed

of trust and get me a list of the physical properties and de
scribe them in the same manner as was described in the 1935

deed of trust so I would not—so I could simply take that de
scription and incorporate it verbatim in the deed of trust as.

a description of the properties. It came to me in a long list
without any particular reference to the location of the vari
ous properties,, although in most instances the locations were

shown him. One item might be property in Richmond, the
other might be property in Norfolk and the other some place
else, and all of that we had to take apart and group together
so as to get the property at various places within the same
paragraphs of the description.

Q. Was the work which he had undertaken well and prop
erly done?

A. No, it was not done the way I desired it to be done. I

had to reform in many respects the descriptions of the prop
erty and bring them in line with the type of descriptions pre
ferred by the Federal Reserve Bank in loans of this kind.

Jofill ^WoBy, II, V. H. H. Hariris.
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Q. Well, do you recall wBat your next direct contact with
Mr. Harris was?

page 232 [■

A. Well,I sUtv Mr. Harris froin time to time.

My next primaty direct" contact with him "v^as in
August of 1941, as well asIcaii recall;
Q. What was the bdcasioil for that Contact?
A. Sir, around about August 20th—
Q. Of 1941?
A. 1941. Let me go back a few days earlier; Iknew that
Mr. Twohy was in the hospital here in Norfolk. Iknew that

by the first few days in August. 1 don't recall from whom
Igot that iiiformatioU. I was in touch with that situation.

I knew he was quite ill. Around about the 20th, the 21st,
the 22nd Or the 23rd of AugnistIreceived word through Major

Thom that Mr. "twohy was in a critical condition and had
been taken from the Norfolk hospital Up to a clinic in Cleverland.

Mr. Shapero: Just a minute.

^ A. (Continuing) And the Major and I—
Mr. Ashburn: Just a moment.

Mr; Shapefo: Iobject to a resume of something Mr. Thom
told him. He came here and he can tell us what he did. As

to Mr. Thom calling this witness,IObject.
Mr. Ashburri • It is just a foundation for it.
Mr. Shapero: This gentleman can tell what he did.
The Court: The testimony of this witness is

page 2331 as to the service Of Mr. Harris.

Mr. Ashburn: We are going into the conver

sations he had with Mr. Harris and Major Thom.
The CoUrt: Let's get into that then.
Mr; Ashburn: Ithink he is entitled to show the reason for
his coming here^OU that occasion.
The Court: He did cOme, but he doesn't have to explain
why he was here because he was counsel.
By Mr. Ashburn: ..
_
Q. Did yOu and Major Thom come to Norfolk"at that time?

A. We did, sir. We Came here,Ithinlq the dUy follotving
my telephone Conversation with Major Thom or certainly two
days thereafter.

Q. What was the reason for your coming here?
A. My reason for coming here was to find—
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Mr. Maupin: I think your Honor ruled that out a moment
ago.

Mr. Ashburn: Certainly the witness is entitled to show the
reason for the trip leading up to his conversation with Mr.
Harris here, if he had a conversation.
Mr. Shapero: Not if it is based on something someone else
told him.

'

Mr. Ashburn: It is not based on something

page 234 \ someone else told him. It is based on the fact that
Mr. Twohy was ill.
, Mr. Shapero: He was leading, that is all.
The Court: Ordinarily it is difficult to have lawyers on the
stand.

The Witness: Lawyers always make very poor witnesses.

The Court: You might save time to let them say anything
they want to. Whether it is advisable to do it and let them
go ahead and tell the whole story is another thing. I don't
believe we are going to save any time by stopping him.
Mr. Shapero: I must bide by your Honor's ruling. When
Mr. Denny takes the stand he takes it as any other witness
and is bound by the same rules of procedure as any other
witness, and I object to this narrative form of what somebody
told him.

The Court: He was going to say why he came here. He
said Mr. Twohy was at the hospital. I don't know what else
he is going to say about it.
Mr. Shapero: Let him take it up from there., if he will.
By Mr. Ashburn:
'
Q. What was the reason why you and Major Thom came to
the Norfolk office?

page 235 }-

A. We came to Norfolk, sir, to ascertain to the

best of our ability what was the condition of these
corporations and to make plans for their operation in the
event of the prolonged illness of Mr. Twohy, and to begin to
lay plans, in the event of the death of Mr. Twohy, was our
reason.

Q. That was your purpose for coming?
A. Sole purpose.

Q.^ Upon your arrival at the Norfolk office, with whom did
you talk concerning the then affairs of the corporations?
A. Almost entirely with Mr. Harris. We may have had
one or two brief talks with some other people in the office,
but for two or three days Major Thom, Mr. Harris and I were
closeted continuously in the office going over many records.

■
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Major Tliom and I were trying to find out at that time coneerning all the affairs of the corporations.

Q. Did those conversations relate to the stock ownership
of those corporations or any claims upon the stock?

Mr. Shapero: I object to the question as leading.
The Court: Ask him what they were doing.

Mr. Shapero: He knows better than to ask a question like
that.

A. If I am asked to state what a three day conversation

was about it is going to take some time to cover it because it
covered a wide ramification of things,

page 236 }■

In the first place,Iwanted to find out what was

the financial condition of the corporations, I
wanted to find out what commitments they had out, and I
wanted to find out allI could about, their operations which

were then becoming quite far flung, Iwanted to find out ex

actly how the stock in the corporations was held at that time
and who was interested .therein;Iwanted to find out not only
the affairs in connection with the corporations but in con
nection with Mr. Twohy's personal affairs, what agreements,

arrangements or contracts which might be outstanding or that
he had with any person or obligations he had.

Mr. Shapero: Just a minute. If your Honor please, we
are trying a suit between Harris and Twohy and not a resume
of all the legal wqrk my friend has done from the beginning

of the world until today. Ihave the peatest respect for Mm,

but he should confine himself to the, issue we have here. We

are now trying to find out whether Twohy promised to give
Harris certain tMngs.

The Court: He is now about to say what conversations he
had with Mr. Harris. He is going to give you that informa
tion.

By the Court:

Q. Is that the purport of your answer?
A. Entirely. We came down here—

page 237 } By Mr. Ashburn:
Q. Tell the Court what Mr. Harris told you
about that situation, if anything.
A. On each one of those things, or do you wish me to pick
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some of them oiltl I wsltit td hold ilijrself withili the realms
of a witness. I will take the first one—

Q; You heard counsel, Mr^ ShhperOj shy what the iSSue in
this case waSi HO iiiade a si&teiheht about the stock.:

A. All right, sir. I will confine myself to the stock.

By the Court:
Jiisf cOnfihe yourself to the stock;

A. I asked Mr. Harris to get for me the stock ledgers Of
the various corporations, and he got them and I looked them
oVer to see in whOse hemes the stock stood. I asked Mr.

lierris whether he knew of ah^ ilitefest aiiy petsoh hed Of
any kind of agreement in any stOOk of these corporations save
as might be disClo^d by the StOCk Ifedgefs which showed Who.
the stockholders
e. Mr.- Harris replied to me that he knevr

of iiOhe with these exceptions^ thht certain stock stOOd in my
iiame, fegistered'ih my tlaitie, aiid that he didh't khoW wMt

affahgemeiit, if afiyj existed between Mf; TwOhy and ihe COiiGeriiirig that stockfahd he sfiid he didn't kiiow whether Major
Thom had any kind of agreement With Mr; Twohy concefning:
any stock or interest in the cOrpOrfttiom He skid savO for
those instances he khew Of norie.

page 238[ By Mf; Ashbufn:
Q. Was Major Thorn present at that time?
A. Major Thom whs pfeseiit fit that time.

Q. Did Mr. Harris claim aiiy interest iii himself Of aiiy
kind in the stock?

A. He did not, sir;

Mr. Shapei-o: What was the date of that?
Mr. Ashburn: August, 1941.

A. (Continuing) I knOw^ Mf. Ashburn^ because 1 have veri

fied from the minute book that we were here on August 28tm
Whether certain formal actions taken as recorded in the min

ute books were taken on the first day we were hfeffe or the last
day,I don't know.

By Mr. Ashburn:
Q. It was in August, 1941?

A. It was Wittm three daySj one Way or the other, of Au
gust 28fh because I was here at t^hat tim^e. At that meeting of
the directors held With Majbf T'hom and Mr. Harris, I dic
tated the minutes that are here in Norfolk.
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Q. Mr. Denny., do yon know abont when Mr. Twohy recov
ered from that illness?

A. Mr. Twohy,I think, got back here to Norfolk from Cleve
land some time around about the 20th of September. It may
have been the 25th or it may have been the 17th, but it was
the latter part of September that he got back,

page 239 [■

Q. What was your next contact with Mr. Harris

concerning any matter of importance?
A. My contacts with Mr. Harris after that were very fre

quent, beginning with October of 1941, because in that month
Mr. Twohy employed me on a general retainer for all of the
affairs of those corporations. Up to that timeIhad repre
sented them only in matters that had been referred to me, and
for a couple of years thatIwas representing Mr. Twohy on
a general retainerIwas—oh,Ishould sayIwas here in Nor
folk certainly once a month for a day or two, and a great
many matters that theretofore had not been referred to me
were referred to me.

Q. With matters of what nature did you deal with Mr.
Harris ?

A. Mostly concerning physical property, machinery and
equipment. Iwas drawing quite a number of contracts with
various concerns and I wanted to know its locations, and
sometimes I would call Harris about that, the physical ma
chinery and equipment.
Q. Were there some later loans made, either with RFC, the
Federal Reserve Bank or other institutions?

A. There were some. In July, 1942, two loans were closed
made by the Federal Reserve Bank, one for $300,000.00 for
the Transit Mixed,, and the other $100,000.00 to the Commour
wealth.

page 240 [>

Q. What work, if any, did Mr. Harris do in
connection with those loans?

A. Nothing in connection with the obtaining of the loans
or the preliminary work done in obtaining the commitments.
After the commitments were obtained,—have verified this
from my files. Idid bring my files on the 1942 loans. The
commitment was obtained on April 22nd. I then communi
cated with Mr. Harris and asked him to take the 1940 deed

of trust and get up for me a list of the machinery, equipment
and motor vehicles as we had described them in the deed of

trust in 1940, andIspecifically asked Mr. Harris on that oc

casion in listing them to give me a list of the equipment at
the Commonwealth plant in Henrico County, a list Of the
equipment at the Dock Street plant in the City of Richmond,
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to give me a description of tlie equipment here in Norfolk, and
in North Carolina and Newport News, and I called his atteiir
tion to the fact that we were going to have to record these

papers in each jurisdiction where any property was located
and I had to break it down by locations, and in giving me the
list to list them so 1 would not have to reshuffle them. That,

sir, was within a few days after April 22nd. I got the list
perhaps—don't know exactly, but teii or twelve pages, and
I got it on May 18th. Mr. Harris was also acting for me at
that time concerning conditional sales. It was necessary to
examine the records in each place property was
page 241 located to ascertain what liens might be of record,
and the list came to me not segregated but a ruii-

riing list. Perhaps one or two places would be segregated,
but otherwise it was a hodge-podge.
Q. Was the work properly done, or not?
A. Not to the extent that I had requested it to be done in
the first place., and in the second place there were quite a
number of conditional sales contracts which we found of rec

ord not marked satisfied which didn't appear in the list sent
by Mr. Harris, and we had to go back and check and in quite
a number of instances those things had been paid hut no re
leases were on record, and then there was confusion between
the properties of the Transit Mixed and the Commonwealth
in some respects. There was considerable confusion in that
type of properties, sir, of which they would have a number of
"units like clamshell buckets. They may have had 10 or 12
clamshell buckets.

Q. How many other loans were there?
A. After that?

Q: Yes.
A. No more Federal Reserve loans, sir, after 1942.
Q. Were there any more loans in the general nature of
mortgage loans requiring similar work?
A. No, sir.
Q. Did Mr. Harris have anything to do with the 1942 Fed
eral Resei've loan other than the mechanical work

page 242 [■ of the nature you have described?
A. That is all. The loans were obtained in con

ferences we had, Mr. Twohy andIhad, with officials of the
bank in Richmond and with conferencesIhad with them, and
Mr. Harris was never present at any of them, and was not
in touch with them until we had obtained commitments and

had asked him to get up the list.

Q. There was some statement by Mr. Harris concerning the
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reason for non-proparation of the annual corporate minutes
for the corporations. AVhat do you know about that, if any
thing?
A. In October of 1941, when I began to represent these coneerns on a.retainer, and while I was still here in Norfolk look
ing over those minute books which I had been looking over

two months previous when I was down here on the occasion of
Mr. Twohy's illness, I told Mr. Harris at that time if I was
not present at meetings of the directors and there was any
action of any unusual nature taken to let me have a memoran
dum of it and I would either write up the minutes or write the
resolutions. On C[uite a number of occasions I knew they
wanted to take particular action and I would send the resolu
tions. I pointed out to Mr. Harris that annually there should
be included in the minute book records of what we term the

annual meetings of the stockholders and directors, the pri
mary business of the stockholders' meetings, or

page 243 }■ the essential business of the annual meeting be
ing to elect directors^ and the essential business
of the annual directors' meeting being to elect officers.
I said to him annually to incorporate in the minute book
those items and if anything further went wrong at those meet

ings to let me know andIwould see to the resolutions. Most
•of the time those books stayed here in Norfolk. During the

ten yearsIrepresented the corporation on a retainerIhad
them in Richmond one time. Ihad them there in 1'942 when

Iwas handling the loans because we had to take specific cor
porate action. I got from Mr. Harris from time to time a
letter asking me to go back and write up the annual minutes
of the directors and officers. I doubt not, Mr. Ashburn, we

got perhaps two or three letters of that kind a year. Idoubt
not that some may have been received when the minute books
were in Richmond. Idid tell Mr. Harris on a number of occa

sions, "All you have to do is simply take the minutes of the
annual meetings which you have got in your minute book, a
half page, and write up so and so is elected officers, and so
and so elected directors. You can do that if you hold the
meetings. You can do it at any time." Other than those
routine things of that kind, other than those routine annual
meetings showing the election of officers and directors,Ithink
virtually all minutes which related to any action of any im
portance were drawn by me. Ididn't, sir, draw
page 244 } those little annual minutes of annual meetings
showing the election of officers and directors

pretty largely for the reason that on routine matters of that.
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kind I was trying to get them done in their oflBces because dur
ing the war my office had been cut down from five to two men
and also during this period my associate, my partner,, was out
of the office ill between five and six months.

Q. So far as you know, were there any requests through
Mr. Harris for minutes that were not written by you?
A. Yes, he requested that I write them for those routine
annual meetings. I didn't do it. I said, ''All you have got
to do is to take the last minutes and change the dates and
copy those you find in the minute book.''

A. Mr. Denny, did you have any occasion to make any rec
ommendation to Mr. Twohy concerning Mr. Harris' value or
efficiency prior to 1940?

Mr* Shaperor I-bbject to the question as to what he recoinmended. We are hot concerned with that so far as this issue;
is concerned.

Mr. Maupin: Ml*. Denny's opinion of Mr. Harris may be;
valuable, but I don't think it has any bearing on this issue.
Mr. Ashburn: I would like to tell your Honor the reason

why I think it is proper. I don't know whether it ought tO'
go before the jury,

page 245 }

The Court: Gentlemen, step out Until you are
called!.

(The jury retired.)

Mr. Ashburn: Your Honor., it Was intimated by the plain
tiff that at the time of the making of this supposed contract,
in 1940 his relations with Mr. Twohy were universally pleas
ant and his services were valuable and that is an explanation
as to why the language of this supposed agreement is not in
writing which Mr. Twohy would reasonably be expected to.
make.

What we wish to point out and want to offer evidence on

is that theretofore,-before the time of the supposed agree
ment was made, it had been pointed out to Mr. Twohy"that
his services were not valuable, neither well performed, so that
Mr. Twohy had knowledge of those facts, and a contrary in
ference may be drawn from this testimony, namely, that this,
supposed agreement is not such as one would naturally make
with knowledge of those facts. You will remember Mr. Har

ris said everything was serene, that "Nobody ever said to

me my services were not excellent, Mr. Twohy thought they
were valuable, and it is perfectly reasonable lie should make
the contract."'
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page 246 [■

The Court: Mr. Shapero, suppose Mr. Twohy

was on the stand and was asked why his services
were not satisfactory and he would say his attorney advised
him they were not, would that be admissible ?
Mr. Shapero: No, sir. He can say what he personally ob
served and what he ascertained from the work he did.

He

might bring in 25 meii that had reported things to him.
The Court: Even if every report that was made to him
was false, yet that might inliuence his mind in doing what he
did do as a result of those false things.

Mr. Shapero: It may be so, hut it is no justification for
this man coming in and saying \vhat he told Mr. Twohy. He
can testify that he observed his wdfk and the man was ineflScient and couldn't do it properly. That is something that
would he within his own personal knowledge, if it is a fact.
That is not something he told Mr. Twohy.
The Court: His influence and attitude in making the con
tract is important.

Mr. Shapero: Mr. Twohy has the privilege of saying, when
he gets oil the stand, that he understood his work was not
satisfactory. He could say, ''Mr. Denny told me", or "Mr.
Tom^ Dick and Harry told me."
page 247 }■ The Court: He could say why he discharged
the man and what occasioned him to do a certain

act based on his state of mind at the time. Call the jury.
Mr. Maupin: What is your Honor's ruling on that?
The Court: The objection is sustained to the question.
Mr. Ashhurn: We contend it is admissible to prove the
transmittal of the report to Mr. Twohy. Here is a report
from sOrtieone engaged in handling the affairs of his corpo

rations concerning Mr; Harris' wdrk being unsatisfactory,
the report being triade prior to the making of this supposed
agreement, prior to March 1, 1940. Wc contend it is admis
sible to show it was brought to his attention that Harris'
work was not efficient and he was not a valuable employee.
The Court: That might be admissible after Mr. Twohy
has testified as to the conversation he had with Harris.

Mr; Ashbufn: It is snbstabtive evidencej your Honor.
The Court ■ The onh'- purpose of the testimony
page 248 [ is to find out what Mr. Twohy was seeking in 1940.
It would be proper after he says why he felt as he
did towards Harris, and would negative the idea of his mak
ing a contract of that kind.
Mr; Ashhurn:
is admissible.

We contend it is substantive evidence and

170

Supreme Court of Appeals of Virginia
Collins Benny, Jr.

The Court: It may be after he takes the stand, if he says
he was not satisfied with his services. I sustain the objec
tion.

Mr. Ashburn: Exception.
The Court: Call the juiy.

(The jury returned to the courtroom.)

Mr. Ashburn: You may inquire, Mr. Shapero.
Mr. Shapero: You know it is a rather difficult task to ex
amine a practicing lawj^er, but I will.
The Court: Do you want him to stand aside?
The Witness: I didn't get what he said.

The Court: He said it was a difficult task to examine you.
The Witness: How about my being cross examined?
CROSS examination.

page 249

By Mr. Shapero:
Q. Mr. Denny, were you not associate counsel
in this case until yesterday?

A. From the very beginning, even before your original let
ter to Mr. Twohy, which I thinlc was written about a year
after Mr. Harris left—

Q. Mr. Denny—

The Court: It is not responsive.
- By Mr. Shapero:

Q. You know what is admissible. I asked you this ques
tion, which I believe to be a simple question, were you not
associate counsel in this very case with Mr. Ashburn until
yesterday?

A. From the very beginning, from the moment Mr. Twohy
heard of it.

Q. That is fine. That answers the question.
A. That is what I was trying to answer before.
Q. Your answer could have been yes. Why is it you con
tacted Mr. Harris whenever you wanted anything done?

A. I didn't, sir. I did in connection with the phvsical property.

Q. You did that, did you not?

A. Oh, yes.^ He was the man Mr. Twohy told me that I
could get the information from concerning the physical prop
erties.

■
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page 250 }■

Q. All right, sir. That is fine. Now—

X On other features of the loanI didn't get
in touch with hmim at all, or an other matters

•connected with it

Q. As a, lawyer you know that the stubs in a stocJj book,
assuming that the transfer has been made on the records of
the carporation, show the ownership, show the owners, of
record?
A. Yes,

Q. Why would it be, necessary for you to have access to
those stubs if you asked Mr. Harris whether anyone else had
any interest in this stock?
A. For two veiy distinct reasons, sir,
Q. What are they?

A. In the first place, there was stock of the Commonwealth,
the Interstate and the Eeady Mixed,I think they were the
three corporations, standing in my name and was owned by
me. Ihad originally held that stock as collateial for a note
from 1933, In 1936Itook that stock over as a credit on his

note. Iknew there was no agreement between Mr. Twohy
and me concerning that stock, althoughIhad told Major Thom
on the occasion of my visit here when Mr. Twohy was ill and
had told Mr. Harris thatIhad provided by a codicil to my
will that on any occasion that Mr. Twohy or his family might
pay the amount owing me plus the credit for that stock that

they should have the stock. Major Thom had been aware of

that for a number of months. I had told himI had done
that.

The second reason was that there had been for

page 251 \ a number of years general conversation between
Mr. Twohy and Major Thom about probably
Major Thom had acquired a beneficial interest or part owner
ship interest in the stock, andI asked Major Thom on our
trip down here whether anything of that kind had been done,

knowing thatIheld stock and the terms under whichIheld
it, and no conversations with Major Thom had taken place,
butIwanted to know whether there was any understanding
of which Mr. Harris knew, he being the ofiice man doAvn here,

of which Mr. Harris knew between"Mr. Twohy and any other
person concerning any stock because, in the event of Mr.
Twohy's death,Iwanted to know whatIwould be confronted
with.

Q. Could you have asked the question of Major Thom?
A.Idid.

Q. He answered it?

i
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A. He told me lie knew of none-

Q. Why Was it necessary to ask Mr- Harris! Why didn't
you ask Chenoweth^ Chaffee or some one else!
A. Mr. Harris was here in the Norfolk office. Major Thom
was in Richmond. I asked both thinking if there was Such a.
thing one or the other would ImOwQ; Mr. Harris w^as just maldng up lists for you; Why did
you ask Harris!
A. You will have to repeat the first part of the question.
Q. FranklVj sir, I haven't gotten it clear- Tell
page 252 \ me briefly why you asked Harris.
A. I asked Harris because Harris was the only
man in the Norfolk office other than Mr. Twohy with Whom I
had had throughout the years anjdhing other than most casual
contact. So far as I was aware, Mr.: Harris was Mr,TWohy's
oldest attorney about.

Q- Attorney t
A. Oldest:employee, I mean irt the Norfolk office. I knew
that there weire certain matters Mi-j Harris Iidd been han

dling. He was secretary of the corporations and it was tohim that I plit the qilestion, just exactly as I had put it tO'
Major Thom on the way down here, who Was vice-president
of the corporations.

Q. All right, sir; Now, yoti have given testimony about
drawing the minutes. Mr; Harris gave you the information
as secretary and treasitrer of the corporations as to what

transpired at the trieetings and you, as the attorney, drew theminutes; is that correct, sir?

A. I asked Mr. Harris, sir--Iet me say first in answer to
the question no, that is not correct; This is correct: I told
Mr Harris when they had a iheeting at which there w^as ac
tion of any importance taken, if he would send me a memo
randum of it I would draw the minutes or let me know in ad
vance and I would draw the resolutions. On one or two occa

sions that was done; Generally, at a meeting of

page 258 } tile Board of any of the corporations, if any par
ticularly important action was takeil I was pres
ent. I thiiik you will find that fnost of the minutes where any
action of importance was taken that I drew them.
Q. "Well, that is—
A. You asked me What I told Mt*. Harris and what T did.
I told Mr. Harris if he would turn to the former minutes of
the annual meetings that he could write the Ettle foutino
minutes of the meetings himself.
Q- Is that your answer!
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A. That is what I told him, Mr. Harris, as I say, on three
or four occasions wrote me a letter, and on some occasions
I know he didn't have the minute hoojcs and I probably muy
have had some of them, and asked me later to write up the
annual minutes, I told him, ''Harris, all you have g'ot to do
is to redate and copy a list of those routine minutes you had
before.'' The correspondence between Harris and me on the
minutes related simply to a notation of the election of direc
tors and officers.

Mr. Shapero: Mr. Denny, I am scared to ask you another
question. Thank you very much. It takes too long.
The Court: You are excused, Mr, Denny.

page 254 [-

JOHN TWOHY, II,
the defendant, having been first duly sworn., was

examined and testified as follows:

By Mr. Ashhurn:
Q. Mr. Twoh}^ tell us your name, your age and place of
residence, please.
A. My name is John Twohy,II, I live at 442 Mowbray Arch
in Norfolk, Virginia, and on June Hth I will be 49 years old—
50 years old.
Q. How long have you lived in this city?
A. All of my life.
Q. Mr, Twohy, when did you first become interested in
these corporations that are named in the bill of complaint?
I don't want you to go into detail, hut X want you to give me
a general answer conoerning the time.
A. In '28 or '29 I started the Aberdeen Sand Company by
the purchase of a hit of land and some machinery down in
Aberdeen, North Carolina, lying between Binehurst and Aber
deen.

Q. That was your first contact with this sort of business?
A. That was my first contact.
Q, Wlien did you first meet Mr. Harris?
A. In 1929,1 think, T think I could tell you better by say
ing I don't remember the date, but on my contract with the
Massaponax Sand and Gravel.
Q. That was the occasion ?
A. That was the occasion of it- The Massapage 255 ponax Sand and Gravel had been started and had

gotten itself in dire financial straits. Mr. Euffin,
who was then the owner—
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Q. You leased the properties?
A. From them, yes.

Q. And Mr. Harris was working for that company?
A. He was.

Q. I think the vear was said by the complainant to be in
1931,

A. That may be correct.

Mr. Shapero: 1930.
Mr. Ashburn: 1930.

By Mr. Ashburn:
Q. Mr. Twohy, it has been testified that Mr. Harris there
after had contact with you as an employee with some of these
corporations until December 28, 1946. Is that correct?
A. That is correct.

Q. The complainant here asserts that on or about March 1,
1940, you agreed that if he would remain as an employee of
those corporations you would hold for his benefit 10% of

their stocL Is that true, or not?
A. No, neither around March 1st or at any other date did
I make such an agreement with Mr. Harris.
Q. Was there ever any conversation on that subject between
you?
A. No, sir.

Q. Mr. Twohy, Mr. Jolliff has testified here, and
page 256 [• you heard him, you being in the courtroom—
A. Yes.

Q. That on the same occasion which he said he thought was
in the early part of January, 1940, he was called by you from
the outer office into the room which Mr. Harris customarily oc
cupied and that you said to him you wanted him to witness
that statement to Mr. Harris. Is that true, or not?
A. It is not true.

Q. Did any such occurrence ever take place?
A. No.

Q. Now, Mr. Twohy, concerning the time when your lease
for the properties of the Massaponax Sand and Gravel Com
pany terminated, what then occurred, if anything, between Mr.
Harris and yourself about his continuing in the employment
of the companies in which you were interested?
A. Mr. Harris told me at that time that he had been ofiPered

by Mr. Ruffin, the majority owner, I think, at that time of the
stock of the Massaponax Sand and Gravel Company, an op-
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portunity to come "back to work ■with, them. He consulted me
and told me his children liked Norfolk and he liked Norfoll?:

and that he would like to stay with me. Itold hhn it was not

only agreeable but would be perfectly satisfactory in every

respect, andIthereupon offered him emploj^ent in the office,

Q. That would he as of the time of the ending
page 257 } of your lease about 1932?
A, Yes, sir, in that period.

Q. Do you recall at that time what salary or compensation
you undertook to pay Mr. Harris ?
A.Icould not say of my own certain knowledge after all

nf these years, Mr. Ashburn, but it was the same or above the
salary he was then getting.
^
^
^ ,

Q. He had previously been doing work in connection with

the Massaponax Sand and Gravel Corporation, had he not?
A. Yes.

Q. Tell the jury, sir, the work he thereafter commenced to
do and something about the nature and extent of that work.
A. At the time of Mr. Doran-s death we had an employee,

a man by the name of Pearce,Ibelieve, and with Mr. Doran's
death we began to split the work up. Mr. Doran was sick
three or four months, maybe six months before his death, and

after Mr. Doran's death Mr. Harris gradually took over what
Iwould call the head bookkeeper's work in the office. In the

morning he opened the mail andIwould jmagine, as far as
Mr. Harris was concerned, supervised the receivables, and

payables which were on voucher, and ledger posting, and it

was checked back in a very simple dual entry boolckeeping sys
tem. The physical work continued to be done by Pearce as

long as he stayed, and my recollection is that Joliff succeeded
him. Harris physically wrote the checks in pay-

page 258 }■ ment of the accounts payable and generally as
sisted in detail around the office.

Q. Now, did you have any occasion up to 1940 to check up

with Mr. Harris in any particular as to whether his services
were well and properly rendered, or not?

A. On many occasionsIsought to bring to Mr. Harris such
knowledge of office management asIhad. On many occasions
Ipointed out to hiin better ways of doing things, and that a
well organized office had to an office in which each person's
work was given to them and properly done and checked.
I thiTiV it was in the fall, September of maybe 1939, my

brother-in-law left and took a position with my father-in-law

in Cleveland, Ohio, andIwent out to the Interstate plant and
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took a place mtli the guperintendent to rebuild the machinery
and get it in good shape. During that period I worked many
hours each day, and during that period I had to come back
into the ofijce, sometimes at night and sometimes early in the?
morning before I left for the plant, and tried to ooyer the
clerical Avork, and it was dnring that period that definitely I

became co^zant of many weaknesses that had been creeping
np from time to time. I sought in general coiwersations to»
try to find out what the score was, and finally boiled it down
to a point at which I asked JolUff and Chenowetb in these con

versations to finally get something down factual that I could
examine and check up with Major Thom who at
page 259 that time handled the area north of the James;
River^

Q. Mr. TAVofiy,I hand you a paper, Defendant's Exhibit No,
11, and ask you look at that paper, please.
A, Yes, siri

;;

Q- What individual presented that paper to you as a recom
mendation?
A, Mr. Jolliff.

Q. Is that the same Mr. Jolliff who testified hero and is sit
ting here now?
A. The same Mr, JoHilf sitting over there.

Q. Did he represent to you the contents of that paper were
his reconnnendations?

A. He represented to me this would he, in his opinion, the
proper way to organize the ofiice to get most efficient results.
Q. Was that recommendation made to yon in 1939?
A. If that is the date on the paper, it must have been.
Q. One of those recommendations was the dismissal of Mr.
Harris, was it not?
A. Yes, sir.
Q. You didn*t foUow that recommendation?
A. I did not.

Q- What were your feelings'concerning whether yon "wished
to dismiss Mr. Harris, or not, at that time?

A. I didn't want to dismiss Mr. Harris, My
page 260 } feeUngs have ahvays been very friendly towards
Mr. Harris, My feelings have been to practically
every employee I ever had to make the greatest possible use
of their ability and teach them and guide them as much as I
could, and my feeling was that this was too precipitous to be
done, although some of the recommendations were carried out.

Q. State whether or not as of that time other persons had

Johfi Twoliy, n, y. H. S. Harris.
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called your attention to the fact that Mx. Harris's work y^as
neither valuable or properly performed, in their opinion?

Mr. Mappin: If your Honor please, ^ye object to that. What
other complaints were and what they were actuated hy I don't
think is proper.
The Court: He can't x^elafe what other persons said to

him. He nray answer the questiqn that other persons 4id make
statements concerning Mr. Harris and what he did as a resi^lt
of the statements.

]\|r, Maupin: It is simpjy cpn|ined to the fapt that statenients were inade and what he did?
The Court: Yes.

Hy Mr. Ashburn:

Q. Not what they said, but whether representations had
been made and received by you along that line?
A. Yes, sir.
Q. Don't answer this until the CopH rules pn

page 261[ it. By what persons had such representations
been naade?
Mr. Maupin: Objection.

The Court: J overrule the objection.
Mr. Maupin: We except.
A. Mr.Penny and Mr.Jolliff, and at one time an aGGOuntant,

but whether he was employed by somebody else or was in husiness for himself,I don't remember.
By Mr- Ashburn:

Q. IjYas' he doing an audit of the corporate books?
A. My recollection is he was attempting to giye me some
sort of picture as to why the salary account didn't agree with
my own thinking as to what it should be, so J went into my
own acpounting.

Q. Now, Mr. Twohy, it is the fact then that you had such

information prior to Slarch f, 1940?
A. Yes, sir.

Q. As of that time was it your conception that Mr- Harris'
work had been efficiently and diligently performed in all par
ticulars, or not?
A. No.

Q. Or did you then regard his inefficiency as being sufficient,
for discharging him?
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A. No, definitely not.
Q., Was he, in your mind, as Of that time sufficiently valu
able and efficient as would naturally cause you to
page 262 }- agree to hold 10% of the stock of your companies
for his benefit?

A. No, sir.

Q. Subsequent, or at the beginning or early part of the year
1940, did you come to rely upon Mr. Harris to a greater degree
or a lesser degree?
A. My own feeling was that he had definite limitations and

along in the latter part of the year I began to realize all of
that I ought to strengthen my office, and I proceeded to try
to do it.

Thereupon, at 1:00 P. M., a recess was taken to 2;00 P. M.

page 263[

AFTERNOON SESSION.

Met at close of recess.

Present: Same parties as heretofore noted.

Mr. Ashburn: If your Honor please, subject to your ap
proval, I will ask permission of opposing counsel to put on
several character witnesses.

The Court: Very well, sir. If you have any character wit
nesses here who were not sworn yesterday, the Court would
very much like to swear them all at one time.

T. W. HENDERSON,

called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as
page 264 }■ follows:
By Mr. Ashbum:

Q. Mr. Henderson, state your name, age and place of resi
dence, please.

A. T. W. Henderson, 57, Norfolk.
Q. What is your business?
A. General insurance.

Q. With what firm are you connected?
A. Dobie, Bell and Henderson,

i Q. How long have you lived in the City of Norfolk?
A. All of my life.

i

•
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Mmiry Riganto.

Q. How long- and.iow well liave you known the defendant,
John Twohy, H?
A. I would say between 15i and 20 years very closely.

Q. Have your contacts with him been frequent or other
wise ?

A. Frequent.

Q. Do you know his general reputation for truth and ve
racity in the City of Norfolk?
A. I do.

Q. What is it, pl-easel
A. Of the finest.

Q. Mr. Henderson, would you believe him on oath in a mat
ter in which he was interested?

A. Unquestionably.

page 265 }

Mr, Ashburn: You may inquire, gentlemen.
Mr. Maupin: No questions.
MAURY RIGANTO,

•called as a witness on behalf of the defendant, having been

hrst duly sworn, was examined and testified as follows^
By Mr. Ashburn:

Q. Tell the jury, please, your name, age and place of resi
dence.

A. My name is Maury Riganto, I am 37 years old, and my
address is Norfolk, Virginia.

Q. How long have you lived in this city?
A. All of my life.

Q. What is your occupation?
A. News dealer.

Q. How long and how well have you known the defendant,
Mr. John Twohy,II?
A. I have known Mr. Twohy approximately 15 years, and
I have known him very closely for the past five or six years.

Q. Do you know his general reputation for
page 266 } truth and veracity in the City of Norfolk?
A. Nothing but the finest.

Q. Would you believe him on oath in a matter in which he
was interested?

A. I certainly would.
Mr. Ashburn: You may inquire,, gentlemen,

Mr. Maupiii: No questions,

^I

j
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LOUIS C. CORNICK,

called as a witness on behalf of the defendant, hayiiig beeui
first duly swqrn,^as exaininp4 and testified as follows:
By Mr. Ashburn:
Q. Please tell the jury your name and age.

A. My nnnje is Louis C. Cornick, 49 years of age, Traflie
Manager for the Calvalier Shipping Compnny.
Q. Where do you live?

A. 6014 Upper Brandon Place, Larchniont, City of Nor
folk.

Q, Uqw long hjiva you lived in Noffph^?
A. Practically all of my life.
Q.^ How long and how well have you known the
page 267 [• defendant, Mr. John Twohy, II?

A. I have Imown Mr. Twohy practically all pf
my life and have ha4 very close business relationship with
him for the past two years in importing.
Q. Your knowledge of him hps been over that time?
A. Yes, practically.,
Q. Do you know his general repntation for truth and ve
racity in the City of Norfolk?
A. It is the best.

Q. Would you believe him on oath in a matter in which he
was interested?

A. Unquestionably, yes, sir.

Mr. Ashburn: You may inquire, gentlemem
Mr. Maupin: No questions.
The Court; You may be excused.

JOHN TWOUT, U,
the defendant, resumes the stand for further examination,,
and testified as foljow^s:

By Mr. Ashburn:
page 268

Q*

Twohy, cpncerniug these corpprations

in which Mr, Harris claims that you undertook
to hold a 10% iuterest for his bepefit frpm the

early part of 1940, I wish to make some inquiry as to the
status and condition of those corporations at the beginning

of the year 1940, w^hether in January.or March. I wift first
refer to the corporation known as the Commonwealth Sgnd
and Gravel Corporation. What was its status at the early
part of 1940?"
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A. At the early part of 1940 the Commonwealth Sand and
Gravel Corporation was under a contract with the Eichmond
Sand and Gravel Corporation, the essential elements of which
were that the Eichmond Sand and Gravel Corporation would
supply all the sand and gravel needed by the Transit Mixed
Concrete Corporation and the Transit Mixed Concrete Cor
poration would buy from it all sand and graVel needed by it;
two, that the Commonwealth Sand and Gravel Corporation
would remain completely closed down and would produce no
sand and gravel.
Q. How long prior to 1940 had such an arrangement been
in effect?

A. That contract was a successor contract to a prior one,
or following prior ones, the first of which was signed and
went into effect oh October 1, 1932.
Q. Does that mean that the Commonwealth Sand and
Gravel Corporation had been dormant since 1932?
A. It means that it had produced nothing from Octolaer 1,
1932, or shortly thereafterj until the termination
page 269 of the contract in 1940. Its activities had con
sisted of receiving monthly checks by Sales made
from the Eichmond Sand and Gravel Corporation which was
giving to us 40% of the profit at a prearranged cost price.
In other Words, to make it clear, if a ton of gravel, the cost
of it or if it was sold at one dollar a ton, the Eichmond Sand
and Gravel deducted from that forty cents as cost of produc
tion, and We will say twenty cents for cost of transportation,
and the result would be split 60-40 between the Eichmond
Sand and Gravel Corporation and the Commonwealth Sand

and Gravel Corporation.
Q. That is as to the remaining forty cents gross profit?
A. Eight.
Q. Did you or any member of your family have any Owner
ship interest of any kind in the Eichmond Sand and GraVel
Corporation ?
Ai None whatsoever.

Q. Does your answer mean that no substantial work was

required of the Commonwealth Sand and Gravel Corpora
tion?
A. Yes.

Q. Had Mr. Harris been performina: any substantial work

of any kind for the Commonwealth Sand and Gravel Corpo
ration?

A. I would say checking the monthly statements, and I am
not clear as to whether we employed Walker and Company to
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assist in the preparation of the annual Federal tax return,
but I am under the impression that he did the
page 270 [• compilation of it, and depreciation.

Mr. Maupin: I don't think his impression ought to be
given to the jury.
The Court: Confine jj^our testimony to what you know and
not what you think did exist.
The Witness: I am sorry.

By Mr. Ashburn:

Q. Walker and Company is a firm of certified public ac
countants?

A. Yes, sir.
Q. Mr. Twohy, at March, 1940, what was the stock owner
ship of the Commonwealth Sand and Gravel Corporation?
A. Mr. Ashburn,I would have to refer to the books. I have
got a notoriously poor memory!
Q. Would you like to refer to the books?
A. If I could. I have a memorandum there on the end of

the table that I have worked up.

Q. It is at the bottom of that first sheet, I think.
A. Thank you, sir. On March, 1940, the stock of the Com
monwealth Sand and Gravel Corporation was, certificate No.
2, one share, Catherine Twohy; Certificate 5, 125 shares,,
Catherin Twohy by assignment from John Twohy, II, De

cember li9, 1932; Certificate 8, 24 shares, Grace M. Twohy,
Certificate 9, F. C. Merrick, 50 shares; Certificate 10, F. C.
Merrick, 50 shares, and Collins Denny, Jr., Certificate 11, 50
shares.

page 271[

Q. Who was Catherine Twohy and what rela

tionship is she to you?
A. Catherine Twohy was my mother.
Q. Who is Grace M. Twohy?
A. My wife.
Q. Concerning the Interstate Sand and Gravel Corpora
tion, which I call No. 2 corporation, that designation being
purely with reference to the order in which they are listed in
the bill of complaint, what was its condition and activities in
the early part of 1940?
A. Its business was below normal.

Q. First, what was the nature of its business?
, A. Its business was producing sand and gravel principally
used as a filler for fertilizer because the concentrates or

chemicals used in commercial fertilizer had risen in strength
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and it was found necessary to get an inert filler to distribute
those chemicals through the En2ymes,

Q. It produced sand primarily for sale to fertilizer manu
facturers?
A. Yes.

Q. Where was its location?
A. It is located on the Southern Branch of the Elizabeth

River just telow the Richmond Cedar Works bridge crossing.

Q. And it was in business at the beginning of 1940?
A. Yes, but it has never been very much of a plant
Q. What, if anything, did Mr. Harris have to
page 272 do with its affairs or his employment under it?
A. I would say that he opened the mail.

Q. I am speaking as of that time, as of January, 1940?
A. Well, he opened the mail, he received telegraph au<l
telephonic orders and transmitted them to the plant, looked
after the payrolls when they were sent in, and he disbursed
the checks for the payment of the accounts payable, and
duties of that nature. He was also supposed to keep the min
utes and corporate records.

Q. At March 1, 1940, how was the stock ownership in that
•corporation? I think you will find it on the second page, at
the middle of the second pag^e of the Interstate.
A. On March 1,1940, the stock was as follows:

-Certificate No. 1, Grace M. Twohy, 100 shares. Certificate
No. 4, Catherine Twohy, 200 shares, assignment from John
Twohy, n. Certificate 5—
Q. One second. Was that assignment individually or other
wise?

A. That was from me personally.
Q. My notation shows as administrator.
A. Yes, maybe that is correct. I didn't get these figures
up. I beg your pardon. I see I am wrong.

Mr. Shapero: Was that from Mr. Twohy personally?
A. Personally.

Certificate

No. 5, Collins

page 273 }• Benny, Jr., 200 shares.
By Mr. Ashburn:
Q. Mr. Twohy, what was the result of the operations of

Snpfrenae Conrt of Appedls ef Vii^mra
John TwOhyyll^

that corporation in the years 1939, 1940 and 1941; were they
profitable, or otherwise?

Ai My recollection is that they Were unprofitable^
Q. Was the corporation active thereafter and during the
war period?

A. My recollection is that we shut it down during the warI would say during' the war period it was practically dormant,
that type of sand not being particularly required^
Q. Now, turn to the Transit Mixed Concrete Corporation^,
and tell us something aboiit its business affairs at the begin
ning of 1940?

A. The Transit Mixed Concrete Corporation is a corpora
tion which was -designed to produce and sell sand and gravel,
cement and water already mixed and deliver it to meet a cer

tain preparatiqn or a certain strength. At that period it had
gotten into competition and its business had gone down measureably.

Qi What^ if anything, did Mr^ Harris have to do with thebusiness or affairs of that Corporation?
A- Mr. Harris was the secretary and treasurer and Was

chargeable with the conduct of the duties of secretary and
treasurer. Each morning Mr. EWell who was the-

page 274 } Norfolk representative of the Transit Mixed Con^
Crete Corporation came in and returned the cash

monies to him and probably sat down in Harris' office maybe
a half hour or so and discussed in general prices and contracts
and what have you. He would usually come into my office and
discuss with me business and policies of one kind and another

to meet this competition. Mr. Harris was also charged with
the hookkeeping or general overlooking of the bookkeepingin a general sort of way as any treasurer properly should doQ. How was the stock of the corporation owned at March
1,1940?

A. On March 1, 1940, the stock was. Certificate No. 5, John
Twohy, II, myself, one share, Certificate No. 6, Grace MTwohy, seven shares.

Q. Were the eight shares all of the issue of outstandinestock?

^

A.

Q. All right; how as to corporation No. 4, Ready Concrete
Mixed Corporation, at the beginning of 1940?
A. The Ready Mixed Concrete Corporation had for several
years prio rto 1940 sold—let me see if I can find the exact
date-

I

f
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Q. I think you will find it on the third page, the hottom
paragraph.

A. I have got the Transit Mixed. I am sorry,
page 275 [• gentlemen.
Q. The page following the listing of officers and
directors. You will find it on the bottom of the page.
A. Thank you, sir. That is right, and there is the date.
In 1935 the Ready Mixed Concrete Corporation sold to the
Transit Mixed Concrete Corporation all of its physical as
sets ; in fact, everything except its right to be a corporation,
to the Transit Mixed Concrete Corporation.
Q, So at the beginning of 1940 it had no property or no
business?

A. It had no property except a note with the Transit Mixed
Concrete Corporation given for the purchase of this property.

Q. And was doing no business?
A. No business.

Q. And wasn't expecting to do anv?
A. No.

Q. And any stock that was still outstanding, how was it
held? I will give you another copy of that.
A. I wish you would, please. We are talking about the
Ready Mixed?
Q. That is right.

A. On March 1, 1940, Certificate No. 2, 125 shares, Cath
erine Twohy, John Twohy, Administrator, Certificate No. 4,
125 shares, F. C. Merrick.

page 276 }■

Q. Are you reading from the Ready Mixed Con
crete ?

A. No,Ibeg your pardon. Iam sorry. It is on page 17,
isn't it? Iam absolutely wrong about that. Will you change
that, please? On March Ist, Certificate No. 2, Catherine
Twohy, John Twohy, Administrator, 75 shares by assignment
from John Twohy, II; Certificate No. 3, Grace M. Twohy by
assignment from John Twohy, II, 75 shares; Certificate No. 4,
Grace M. Twohy by assignment from John Twohy, II, 40
shares, and Certificate No. o, Collins Denny, Jr., 60 shares.
Q. Now, Mr. Twohy, how as to the Aberdeen Sand Com
pany; what was its business at the beginning of 1940?

A. That was a very small company also. It was engaged
in the production of sand from what is known as a dry sand
bank in the ground, lifting sand out and putting it in a car

and the process is finished, and its business was not too great.
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Q. Where was the location of that husiness?
A. At Aberdeen, North Carolina, between Aberdeen and
Pinehurst.

Q. What, if anything", did Mr. Harris have to do with the
conduct of any part of its business?
A. To do work usually assigned to secretaries and treas
urers, to make out the checks to pay its payables and to—or
rather receivables, and to look after in general its receivables.
Q. Who owned its stock at March 1, 1940? You
page 277 }• will find it on the first page of Aberdeen, middle
of the page.

A. Certificate No. 2, 125 shares, Catherine Twohy, John
Twohy, Administrator, and Certifificate No. 4, 125 shares as
signed in blank, John Twohy, II, beneficial owner.
Q. Mr. Twohy, how as to the Regal Realty Corporation,
and what was that?

A. The Regal Realty Corporation was a corporation
formed by me when I was first married, I guess possibly the
first or second year, or third year, for the purpose of pur
chasing a house and to acquire the land surrounding that
property in order to have a garden in which we had roses
and tulips, and when my mother died I moved into the house
I was born in on Mowbray Arch, and the house was rented
and then sold, and the property sold, and those being the only
assets of the corporation it was dormant and we had ahsolulutely nothing to do with it except to make out franchise re
ports and write on the face of Federal tax returns that it had
not done any business.

Q. When did it cease to owii any property or do any busi
ness; that was what year?
A. Certainly prior to 1939.

Q. All right. What was the Angerona Corporation?
A. The Angerona Corporation was a corporation formed
to purchase certain stocks which were owned by Ned Doran
who had been at one time secretary and treasurer of these
corporations and who had died. The bank didn't

,page 278 Y want to throw this stock on the market and they
offered it to me. I turned it down and I told my
wife of the otfer, and the corporation was formed to take this
stock.

Q. Who owned the stock in the Angerona Corporation?
You will find it at the top of the first page.
A. The sole subscriber and owner was Mrs. Grace M.
Twohy, who owned ten shares.
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'Q. Was the purpose of that corporation simply to hold
certain securities owned by Mrs. Twohy?
A. Yes,

Q. It had no business in the accepted sense of the word?
A. No,

Q. You say no?
A. Yes.

Q. All right, Mr. Twohy. What was the Enterprise Drug
Oorporation?

A. I had a nephew who in some way or other got in contact
with an old school friend by the name of Marcellus Miller,

They decided they wanted to go in business. Miller had no
money but claimed to be quite a salesman. They came to me,
and the family owned, if I recall correctly, or the estate owned,
a piece of property up on the corner of Church Street and
Olney Road and the rent was delinquent, so the corporation
that had been renting the property went out of
page 279 [• business and we secured the fixtures and what not
in lieu of rent I turned the money that came out
of the transaction over to the rest of the family and Kept the
furniture and fixtures for myself. I donated those plus what
ever money was put into the Enterprise as Miller's part of
it for the opening of the store. John Twohy, III, paid by
cash.

Q. He was your nephew ?
A. My nephew. They went at it with a great deal of en
thusiasm but soon each one was complaining about having to
get up early in the morning and open the store and stay up
late at night and close the thing, and the final result was that
my nephew became unnecessarily dissatisfied, and during a
period when I was at home with a terrific cold he insisted on
selling out, so that I asked that he and Harris and either one
■or two other persons come over to the house. They agreed
on the price of the stock andIdirected Harris to purchase
it, and Mr. Twohy, my nephew, passed out of the picture.
The drugstore continued to operate until the time whenI
was in Cleveland when, in some way—oh, yes, my nephew in
sisted that his name come off the Twohy and Miller, trading
as Enterprise Drug Company, and that was done and it was
put in a corporation, and a location was found for it in Noryiew. It is still operating as the Norview Drug Company.
Q. What work, if any, did Mr. Harris have to perform in
connection with the business affairs of that company?
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A. Prior to its removal from Church Street, I

page 280 J think he kept some sort of cursory^ figures, and
Mr. Everett was charged with doing the work.
After it moved out to Norview, my recoUectiou is he had
nothing to do with it.
Q. Do you know whether it moved to Norview before or
after 1940?

A. It moved to Norview some time in 1941.

Q. Mr. Twohy, at the beginning of the year 1940 did you
then have any reason to believe that the business and activi
ties of these corporations would substantially increase?
A. No, sir.

Q. Were their prospects any more appealing to you at that
time than they had been in the preceding eight or ten years?
A. No. Mr. Ashburn, it was only—as I recall, President

Roosevelt made'a» speech at the University of Virginia iu
June that has been commonly known as a stab iu the back
speech in that he referred to Italy's declaration of war ou

France. Now, things had been quite tense, I would say, for
three or four weeks prior to that, and my guess is it would
have been some time in the early part of June or the first of

May that the international situation liad begun to crystalizoto the point where you could in some way begin to apply it to>
Norfolk and this vicinity.

Q. So that in January or March, 1940, you had not—

page 281 J

Mr. Maupin: Now, if your Honor please, I
think the time for leading should stop.

The Court; Objection sustained.
By Mr. Ashburn:

Q. State whether or not in January or March, 1040, you
had formulated any plans for an expansion or increased op
eration., or anything of that kind?
A. No, sir.

Q. Mr. Twohy, here are some exhibits that were introduced

in evidence on yesterday. Mr. Harris made some explana
tion concerning the reason for those notes. I hand von De

fendant's Exhibit No. 2, April 8, 1940—Exhibit No. I, April
8, 1940, and ask you to look at that letter written by you and
state what was the occasion for writing it, if you recall?
A. Mr. Ashburn, I recall the reason for this. I coxdd not
be too specific about it, but I had all along had the feelingthat there should be a closer control of my own affairs and
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of the affnirs of the companies since I was out of town so
much. I didn't have occasion to check the man in whose hands

I had left signed checks, also for payments of my personal
bills when I was out of town, and 1 put him as another check
on it.

Q. This letter refers to the necessity of Mr. Harris ob
taining Mr. Chaffee's approval on all checks issued?
A. Yes.

page 282 }•

Q. In a second letter here you ask for a list of
all the property of which he was trustee. That is
April 8, 1940, also. Do you remember the occasion for that?

A. No, I don't.
Q. All right; he^e is a third one, April 16th, concerning
some telephone calls and accounting.
A. Yes, telephone calls and accounting. As to the first
paragraph I can only surmise, and the second paragraph is
exactly the same as the other was, an attempt to control or
place in the hands of somebody I had confidence in the pur
chase of supplies and materials before they became a charge
against the corporation.
Q. Does that indicate jmu didn't then have confidence in
Mr. Harris in that capacitv?
A. Yes.

Q. Mr. Twohy, here is a memorandum of May 24,1942,from
W. C. Everett to H. H. Harris. Did that come to your atten
tion at the time?

A. Yes, sir.
Q. What were the facts concerning it?

A. Well, the construction end of the "war was tfie first part
of the war und that had to be completed, and for me to know
where I was, what I was doing, how much I owed and how
much was owing me, and what the coverage were,

page 283 \ etc., I had to have accurate information quickly,
and that I could never get from Mr. Harris.

Everett was put in as auditor and Everett was given the respousibility and charged with the duty of seeing to it that I
got actual accurate figures quickly. He complained to me
that time after time that he was unable to get any cooperation
from Mr. Harris and, as a consequence, I think it was a Fri
day afternoon, I got all over Everett and told him if he

couldn't get it up I would have to get sorriebody that coifid,
an4 he left and went hack to his office and came in with this

written notice'here when he was on his way to take to Mr.
Harris, gad I said, ''It is no good to me unless Harris ac
knowledge receipt of it."
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Mr. Maupin: The conversation between Mr. Harris and
Mr. Twohy is not admissible.

The Court: Disregard the conversation be bad with Mr.
Everett.

By Mr. Asbburn:

Q. Are there any initials on the memorandum?
A. Yes.

Q. H. H. H.?
A. Yes.

Q. What does that indicate?
A. That indicates that be bad taken it to Mr. Harris and

brought it back to show me.
Q. Here is one of June 18, 1942. Does that

page 284 } bring anything back to your mind?
A. Before I answer these questions, I want to

ask the Judge whether I am following the laws, or not.
The Court: We will stop you, if necessary. It is counsel's
duty to stop you.
A. This goes back to the same lack of cooperation between
Everett and Harris. I was trying to build morale of the
office, and these terse comments, such as ''Pick up title.
H. H. H.," were directed at Everett who complained—wait a
minute. That is all I can say.

By Mr. Asbburn:
Q. These other exhibits of 1942 speak for themselves as
to what was occurring, do they not?
A. This- was to re-empliasize the expression and to place
upon the named persons the duties and responsibilities which
had been assigned to them and which Mr. Harris insisted
upon going back and forth and getting in it. This set forth
clearly and distinctly what I intended.
Q. All right, sir, put it with the other exhibits. Now, Mr.
Twohy, I want to know whether, after 1939, you depended
more on Mr. Harris than you had theretofore done or less
on Mr. Harris than you had theretofore done?

A. I would say that with the growth of business I depended
less and less on him.

Q. Why was that?

A. Because with the pressure of war things had
page 285 }■ to be done promptly, accurately and quickly, and
Iwas out of the office a lot, andIhad to pick up
information and use it right then and there.
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Q. Did he do that promptly, accurately and quickly?
A. No, sir.

Q. Mr. Twohy, there has been some testimony concerning
?in illness on your part in 19^41. Were you ill in that year?
A. Yes, sir. I went to St. Vincent's Hospital upon return
ing from a Colonial Board meeting held at Virginia—
Mr. Maupin: Is this material? I don't want to object to
it.

The Court: We have had some testimony in the record as
to his illness.

Mr. Maupin : He might point out to the Court why it is
admissible.

Mr. Ashburn: I want to know whether he was seriously ill,
or not.

The Court: I understood he was near death at one time:

They referred to his having a serious operation. I think the
jury have heard it.
Mr. Ashburn: What I want to know is whether Mr. Harris
knew that.

Mr. Maupin: How could Mr. Harris know

page 286 }■ whether Mr. Twohy was on the point of death?

The Court: He may have known it. He wants

to know whether Mr. Harris knew about his condition.

By Mr. Ashburn:

Q. Did he know about your condition?
A. Yes, sir.

Q. Mr. Twohy, how long were you away by reason of that

-condition?

A.Iwas up in St. Vincent's Hospital from July 28, 1941,
through the morning of August 20, 1941, whenIwas put on
a train and sent to a Cleveland clinic, the Criles Clinic, where
Iwas admitted on August 21,1941, and discharged on Septem
ber 13, 1941.

Q. At any time during that illness did Mr. Harris claim to
you that you had promised to hold 10% of the stock in these
corporations for his benefit?
A. No, sir.

Q. When you returned to the office from that illness did he
claim that you had promised to hold 10% of the stock in these
corporations for his benefit?
A. No, sir.

Q. Mr. Twohy, when you wrote the letter severing his con

nections with these companies, in reply to that letter did he
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claim that he was entitled to the benefit of 10%>
page 287 } of the stock of these companies?
A. Noy sir,

Q. Did he ever in any personal conversation \vith yon as
sert that yon had made such an agreement with him?
A. No, sir.

Q. When was the first intimation that you had that any such
claim was made by him, and what was the form of that inti
mation?

A. It was verbal—the first time that I ever had any idea of

what he was claiming, there was a claim asserted in writing.
Mr. Ashburn,' there is a whole file, and the letters there would
give me the dates of everything.

Q. Is this the letter (handing paper to witness)?
A. Yes, sir. v It is from Mr. Shapero and written to me. It
reads:

''Dear Jack: Mr. H. H. Harris of 1600 Dolling Avenue^
Norfolk, Virginia, has consulted Mr. William G. Maupin, At
torney at Law, this City, and myself in connection with claim

Mr. Harris has against you, and Mr. Maupin and myself
would lilte very much to discuss the matter with you at your
earliest convenience.^ Consequently, I shall appreciate your
contacting' Mr. Maupin with a view of maldng an appointment
at a time and place agreeable to you and Mr. Maupin, and I
will endeavor to make the time and place selected by you
agreeable to me. With kindest regards,I am,very
page 288 [■ truly yours, Maurice B. Shapero."
Q. Iwant to know whether or not that was the first intima

tion that you had from any person, Mr. Harris, his attorneys
or anybody else, that such a claim was asserted?

A. Tliat is the first intimation thatIhad from any perspn

that any claim on the part of Mr. Harris was assumed.
Q. Was asserted?
A. Yes.

Q. What is the date of that letter?
A. December 15,1947.
Q. Was that, or not, nearly a year after Ms connection with
these companies bad been severed?

A. Lacldng a few days, it was a year.

Mr. Ashburn; We otfer this in evidence, your Honor.
(The paper was thereupon marked ^^Defendant's Exhibit
12.")
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The Court: Mr. Ashburn, there are some gentlemen hack
here who are probably character witnesses. Do you want to
put them on?
Mr. Ashburn: I would like very much to.
(The witness was excused.)

page 289 }■

LEON T. SEA WELL,
called as a witness on behalf of the defendant, hav
ing been first duly sworn, was examined and testified as fol
lows :

By Mr. Ashburn:
Q. Mr. Seawell, please state your name, age and profession.
A. Leon T. Seawell, 69, Attorney at Law.
Q. Where is your place of residence?
A. Norfolk, Virginia, 1350 West Princess Anne Road.
Q. How long have you lived in this city ?
A. Born and raised here.

Q. Have you been active in the practice of your profession
and in public affairs for a good many years here ?
A. Ihave been active in my profession since 1909.

Q. How long and how well have you known Mr. John
Twohy, II, the defendant here ?
A. For a great many years, and very closely.
Q. Do you know his reputation for truth and veracity in the
City of Norfolk?
A.Ido.

Q. What is it, please?
A. Of the highest.
Q. Would you believe him on oath in a matter in which he
was interested ?
A.Iwould.

page 290 [

Mr. Ashburn: You may inquire, gentlemen.
Mr. Maupin: No questions.

D. M. THORNTON,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:

By Mr. Ashburn:
Q. Mr. Thornton, please state your name, place of residence
and your occupation.
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A. D. M. Thornton, 551 Warren Crescent, President of
Southgate Corporation.

Q. For how many years have you lived and engaged in
business in the City of Norfolk?
A. 38 years.

Q. How long and how well have you known Mr. John Twohy,
11, the defendant?
A. I have known Mr. Twohy for more than 25 years, have
known, him intimately.
Q. Do you know his reputation for truth and veracity in
Norfolk?

page 291

A. I do.
Q. What is it, please?

A. Excellent.

Q. Would you believe him on oath in a matter in which he
was interested?
A. I would.

Mr. Ashburn: You may inquire, gentlemen.
Mr. Shapero: No questions.
Mr. Maupin: May we have a five minute recess?

The Court: Gentlemen, you may recess for five minutes.

JOHN TWOHY,II, .
the defendant, resumed the stand ,for further examination,
and testified as follows:

page 292 ]■

CROSS EXAMINATION.

By Mr. Maupin:
Q. Mr. Twohy, asIunderstand the situation, you were not
acquainted with Mr. Harris until the time that you made cer
tain negotiations looking to a lease with the Massaponax Sand
and Gravel Company some time in 1929?
A. That is my recollection, Mr. Maupin.
Q. That was a concern at that time with certain personnel.
Mr. Harris was employed by that concern, and you took over
the business with some of their personnel, some of the per
sonnel of the Massaponax Sand and Gravel Company?
A. That wa,s the understanding, thatIwould take over all
the personnel, operating crew.
Q. Where was headquarters of that concern?
A. Predrickshurg or just outside of Fredricksburg, the
plant of the Massaponax Sand and Gravel Company.
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'Q. At that time; Hiat is to say, the time yoii took over that
<concern on lease, which I believe was the first of January,
1930, Mr. Harris was working in Fredricksbnrg?
A. That ife correct,

Q. How long did he continue to work in Fredricksburg?
A. I would imagine two or three months, but it has been
so long ago I couldn't give ydu an accurate statement.
Q. It was testified he stayed there about a year
page 293 [■ and then was called to Norfolk?
A. Iwouldn't contradict that.

Q. Then he came down to Norfolk in your office, did he not?
A. That is correct

Q. Iunderstood you to testify—correct me if my recollec
tion is at fault—that as long as you wiere conducting the

Massaponax operation his duties were principally connected
with tlmt concern?
A. That is correct

Q. So that you had an opoprtunity to observe how he con
ducted the work in that connection?

A. Yes,I would say Ihad had ah opportunity, good op
portunity. He acted as bookkeeper.

Q. When that lease came to an end you no longer operated
the Massaponax Sand and Gravel Corporation; you had a
similar business of your own?
A. Yes.

Q. The Interstate Sand and Gravel Company and the Com
monwealth Company?
A. That is correct

Q. Mr. Harris' employment after that time was not con
nected with the Massaponax Company at all, your connection
with that having ceased, but with your other enterprises?
A. That is correct,
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Q. And he continued in your employ and the
employ of your various related companies from

that time on until the 28th of December, 1946?
A. That is correct.

Q. You did your banking,Ibelieve, at the Seaboard Citi
zens National Bank locally, di<^ you not?
A. Yes.

Q. What line of credit did you have there, and whenIsay
you I mean line of credit of your company or companies
which did the most business there ?

A. In dollars and cents, Mr. Maupin,Icould not give you
an accurate figure, but if what you want to know is how it
was conducted, it was on the basis of—
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Q. What I was after right noWj not meaning to interrnpf
you, was how much did you ever borrow there at one time as
a maximum on account of your companies?
A. At any time?
Q. At any time.
A. I would judge close to $100,000.00, plus or minus.
Q. To a large extent your loans there were secured by your

receivables, were they not!
A. Correct.

Q. That included both notes and accounts receivable, did
it not? Didn't you assign to them certain accounts receiv
able?

page 295 )■

A. Definitely, yes.
Q.- And they were extended so far as one ac

count would go and another one would take its place?
A. That is correct.

Q. Who attended to that?

A. I think Mr. Jolliff probably presented Mr. Harris each
week a list to look over to see if it was correct and then they
were brought in to me andIlooked them over, and then Mr.
Jolliff or Mr. Harris., one or the other, physically made out
the note and it may have been taken to the bank by Mr. Jol
liff from time to time, Mr. Harris from time to time or by me.
Q. As a matter of fact, if you had a 90 day note in Mnk
there was a substitution of collateral during the life of the
note many times?
A. That was not the way it was handled. In order to con

trol the face of the note and collateral, Mr. Dudley and my
self worked out a plan whereby every seven days the note be
came due, and every seventh day some of the accounts were
carried over and those which had been paid off were sub
stituted.

Q. That is right. If they were paid off they were taken
out and other accounts substituted for them?
A. That is correct.

Q. How long did that method of doing banking business;
last from start to finish, as well as you can recall?
A.Icouldn't tell you exactly when that account

page 29fi } started but it lasted up to the beginning of the
third Federal Reserve loan.

Q. That was in 1942, was it not?
A. Yes.

Q. To whom were those Federal Reserve loans made?
'
A. The first one was made to the Transit Mixed Concrete
Corporation, the second one was made to the Transit Mixed
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Concrete Corporation, and the third one; which paid off the
second one, was made $100^000.00 to the Commonwealth Sand
and Gravel Corporation and $300,000.00 to the Transit Mixed
Concrete Corporation.
Q. The first one \Vas $40,000.00, and that was in 1939 or
1938, was it not?

A. I can give you the exact date if you would like to have
it.

Q. I am depending on your memory*
A. Doii't depend on it. The first Federal Reserve loan was
made in 1935.

Q. 1935.
A. And the second was made in Augnst, 1940;
Q. AugTist, 1940?
A. And the third—

Q. For $100,000.00?
A; Yes.

page 297 }■

Q: And the third one was fOr $400,000,;00, $300,-

000.00 to the Transit Mixed and $100,000,00 to
the Commonwealth; is that correct?
A. That is correct, and that was made in 1942.
Q. What was the purpose of that first loan to the Transit
Mixed ihade in 1935 ?

A. The first loan w^as because of lack of money and a de
sire to get sufficient Working capital.
Q. Ipresume you pledged the assetsj all the tangible physi
cal personal property in the way Of assets, fOr that loan?
A. As well as real estate.

Q; Did the Transit Mixed have any real estate ?

A.Ithink at that time it did.
Q. Now, it is in evidence that Mr. Harris' life was insured
for the benefit of one of those companies?
A. Yes.

Q. Which one was that?

A.Iwouldn't know, but it was insured—

Q. It was insured for the benefit of the business ?

A. Yes.
Q. What was the amount of the insurance fiayable, in the
event of his death?
A.Iwouldn't know.

Q. It is in evidence that the premium on that was $lj200.00
a year; Was it a substantial attiOunt, or not?

page 298 j-

A. Yes.

Q. Quite a substantial amount?
A. Yes.
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Q. I heard you on your direct examination testify as to
the stock ownership of the .various corporations as of the
first of March,1940.
A. Yes.

Q. And if my recollection is at fault, I want you to correct
me, if you will.
A. All right.

Q. As well as I recall, the stock of these corporations as
of that date was owned by your mother, your wife and in one
or two of the corporations by someone named Merrick; is that
correct?

A. Yes, substantially, and Denny.
Q. Mr. Denny?
A. Yes.

Q. I unintentionally omitted Mr. Denny. Did you own any
stock in any of these corporations?
A. I will have to look back and read it again.
Q. I don't want to delay matters any longer than I can

help, but I wish you would get sufficient information to an
swer the question.
A. As of March 1, 1940, in the Commonwealth none, Inter
state none.,

page 299 [■

Q. How long since had it obtained that you
owned no stock in the Interstate?

A.Ihave that here. On March 22, 1933, certificate to John
Twohy, II, 400 shares, marked cancelled, issued in error.
March 22,1933, Certificate No. 3, John Twohy, II, 200 shares,
March 22, 1933., Certificate No. 4, John Twohy, II, 20(1 shares
assigned to Catherine Twohy March 22, 1933, to secure loan;
January 15, 1936, Certificate No. 5, Collins Denny, .Jr., 200
shares, to secure debt.

Q. Since 1933 you had not owned any stock at all in the
Commonwealth?

A. That is the way it shows.

Q. Did you say there was some man named Merrick who
owned some ?
,
A-. Y'es

Q. Who is he ?
A. My father-in-law.
Q. He is your father-in-law?
A. Yes.

Q. So all of the stock was owned by your father-in-law,
your wife and your mother?
I

A. And my mother's estate.

Q. You said Catherine Twohy?

John Twohy, n, v. H. H. Harris,,,

199

John Twohy,IL
A. Yes.

Q, When did she die?
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A. I think 1934, 1933 or 1934.
Q. What other companies did you -own any

stock in in 1940?

A. In the Transit Mixed Concrete I owned one share and

my wife owned seven.

Q. Is that all the outstanding stock?
A. Yes.

Q. What was the par value of the stock?
A. No par,
Q. You owned one share in—

:

' A. Transit Mixed.

Q. That was the Interstate you owned one in?
A. Transit Mixed is the last one.

Q. The one before that was the Interstate, was it?
A. Yes,

Q. All right, the next one.
A. The next one is Ready Mixed, That, as of March-1st,
shows Catherine Tv/ohy, John Twohy, Administrator, 75
shares, and Grace M. Twohy. That is the only one that shows
me as administrator,

Q. Personally did you own any stock in it?
A. No.

Q. That is the Transit Mixed you are talking about?
Mr. Ashburn: Ready Mixed.
A. Ready Mixed,
page 301 }■ By Mr. Maupin:
Q. Ready Mixed,Ibeg your pardon. The next
one in order is what ?

A. That is the next one on my list; 125 shares Catherine
Twohy, John Twohy Adminstrator, and this is the one in
which Merrick appears. That is 125 shares.
Q. So you owned no stock in that?
A. Not personally, no.
Q. Then the Regal Realty.
A. The first stock record shows April 12, 1933, Certificate
No. 1, John Twohy, II, one share, and April 12,1933, it shows
Certificate No. 2, Catherine Twohy, my mother, 198 shares,
and April 12,1933, it shows E. J. Doran, one share.
Q. How did it stand as of 1940?
A There was no change in stock ownership.
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Q. E.J. Doraa owned one share and you owned one sharef
A. 200 shares, hut one was fbund loose in the stock book
and was not signed by the presideati
Q. How inuch did you own?
A. One share.

Q. One share?
A. Yes.

Q. All right, sir; what is the aext one?

A. Angerona Corporation. It says Griifee M..
page 302 J Twohy, sole subseriberj ten shares^ Aoeotding tothe correspondence betsveen Mr. Denny and Mr.
Harris in May and June, 1946, there was nO record of cer

tificate covering the above stock having been issued, and on
June 18, 1948j Mi\ Twohy had issued one certificate covering,
her ten shares and forwarded it to Mi\ Harris. That is tho

letter of June 19, 1946. Mrs. Twohy paid $100.00 per share.
Q. So you owned no stock in that corporation at that time?
A. No.

Q. And the Re^al Realty?
At I think we have passed that.
Q; The Drug Corporation?

A. I don't see a breakdown here, but I can read it to you.
Q. Did you own any.stock in it?
A. I am sorry that I did. The total stock authorised—

Q. It is a facti is it notj that of all these corporations the
stock was owned by one or more of the following persons,
yourself, your wife, your mother, yoUr attorney and your
father-in-law?
A. Yes.

Q. It is also a fact that you were president of all the cor
porations, is it not?
A^ Tliat is correct; j
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Q. From their beginning until the present
time?

A. I don't know about Airgerdna. In the beginning, Mr.
P. V. Howett was president.

Q. Wlien was he president of that, approximately?
A. January 1,1947. There was an anmlal meeting oh Feb
ruary 19, 1936, in -which he was shown as a director ahd of

ficer, and on October 12^ 1936^ my wife Is showrt elected as
president; Q. Wlio was Mr; Howett?
A. My brother-in-law;

Q. Your brother-in-law, your wife's brother?
A. My wife's sister's husband; Let's put it that way.
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Q. All right, sir. What is the difference in that stock
ownership shown as betwen the first day of March, 1940., and
the present time?
A. Starting with the Commonwealth—
Mr. Ashhurn: Will you ask him about Angerona? You
asked him whether he was president, and I think the records
will show he was never president or even a director in An-

gerona. Would you mind asking him that question?
By Mr. Maupin:
Q. Mr. Ashhurn desires me to ask you whether it is a fact

you never owned any stock in the Angerona Corporation and
you were never director and never president of
page 304 j- it. Is that correct?
Mr. Ashhurn: Yes.

A. No, sir, I own no stock and never was an officer and
never was a director.

By Mr. Maupin:
Q. Your wife owns all the stock?
A. Yes, sir.
Q. My question was, I think, as to what the changes were
in the stock ownership between the first of March, 1940, and
the present time?
A. Now, I couldn't give it to you at the present time. If
it has changed at all since when this suit was originally sclieduled for trial, I don't believe there has been any substantial
change.

Q. It was originally scheduled for trial some time in 1948,
was it?
A. Yes.

Q. Incidentally, let me get something cleared up while w^e
are on that. This suit was scheduled for trial on the 25th

day of October, 1948, was it not?
A. You know that better than I do.

Q. Assuming that was on Monday, what happened to me
on Saturday preceding that?
A. I can only answer that question by hearsay.
Q. All right.

page 305 J-

A. MTiat happened to you. Bill, I can only tell
them from hearsay.

Q. I will waive that.
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A. The best information I had, gentlemen, is that Mr. Maupin had the dire misfortune to fall down some steps and badly
injured himself from the fall. He was hospitalized for a very
considerable period under very painful circumstances.
Q. The point I am getting at is, was it, or not, your recol

lection that it was about eight months before I got back to
work?

A, I don't recall that, Bill, but it was a very considerable
time.

Q. We have digressed on that. Let's get back to what we
were after:

A. Isn't that what you wanted to to give you? I didn't
want the onus as to the time or anything of that kind placed

on your shoulders, or any delay. 1 understand you were hurt
and sick.

Q. That is all I wanted to show.

A. I am very pleased to make that as emphatic as I can.

Q. Coming back to the corporations, I believe you said you
had a list of the ownership of stock prepared some time in
1948. Give us that, please.

A. I have this through December, 1946. So far

page 306 }• as I know, these are the last figures that would
show on the books.

Q. All right, let's have those, how it stood at that time?
A. One share to John Twohy, Administrator, Catherine

Twohy. That is Certificate No. 2. 125 shares, John Twohy,
Administrator, Catherine Twohy, Certificate No. 5, 24 shares
to Grace M. Twohy, Certificate No. 8, Certificate No. 9, F. C.
Merrick, 50 shares assigned in blank, beneficial owner John
Twohy, n. Certificate No. 10, F. C. Merrick, 50 shares, as
signed in blank, beneficial owner John Twohy, II, Certificate
No. 11, Collins Denny, Jr., 50 shares assigned in blank, John
Twohy, II, beneficial owner. I think that covers the total.
Q. That is for which corporation?
A. That is for the Commonwealth.

Q. Commonwealth?
A. Yes.

Q. All right, sir.
A. Would you like for me to go on down the same way?
Q. Yes.

A. For Interstate, Certificate No. 1, Grace M. Twohy, 100
shares, Certificate No. 4, Catherine Twohy, 200 shares assign
ment from John Twohy, II, Administrator, Certificate No
5—

Q. I didn't understand that.

■

Jolm TwoLy, II, v. H. H. Harris,

203

John Twohy,IL

page 307 f

A. I didn't either,
Q, Is that still in yonr mother's estate, or have

you—

A. That must have heen in my mother's estate.
Q. Has that estate been settled?
A. No, it cannot be settled. It won't be settled until three
years from now,
Q. Three years from now?
A. Yes.

Q. Who is the chief beneficiary?
A. If I elect I can become—

Q. Chief beneficiary?
A. Yes. Certificate No. 5, Collins Benny, Jr., 200 sliares
assigned,John Twohy,II, beneficial owner. The stock owner

ship in the rest remains unchanged. Certificate No. 5, John
Twohy, n,one share assigned in blank, undated, Certificate 6,
Hrace M. Twohy,seven .shares.
Q. That is all the stock in that?
A. That is all of that company, the shares. The owner

ship in the Beady Mixed is the same as at December, 1946,
with the exception of Certificate No. 5, Collins Denny, Jr.,
which had been returned and stood assigned to John Twohy,
II, undated,

Q. How many shares?
A. That is 60 shares,
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Q.' 60 shares?
A. Yes. Aberdeen Sand Company at Decem
ber, 1946, Certificate No. 2, 125 shares, Catherine Twohy,
John Twohy, Administrator as above. Certificate No. 4, 125
shares assigned in blank, John Twohy, II, beneficial ovmer.
Regal Realty Corporation, 200 shares were authorized,
minimum amount to be 50 shares, original issue 200 shares, no
stock book record of stock having been issued previous to

April 12, 1933, however, the minutes indicate at the original
issue was John Twohy, II, one share, Catherine Twohy, 198
shares, and E. J. Doran, one share.
Q. Is that Regal Realtv Corporation?
A. Yes.
'
' : -' ^
-1 ,

By Mr. Ashburn:
Q. No change?
A. No change in that.
t

t
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I
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'

ByMr. Maupin:

Q. I understood you to say, and again correct me if my
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recollectiait is false, that all the Regal Realty Corporation
ever owned was some property on Boiling Avenue,I tliink'?
A. That is right.
Q. Which you bought for a house and for some grounds
around it to raise roses and tulips?
A. That is correct.

Q. That was your home I

page 309[

A. Yes.
Q. And in the corporation which owned your

home you owned one share of stock and Mr. Doran one share t
A. Yes.

Q. And the balance was owned by your mother f
A. Yes.

Q. That seems to me to be somewhat of an unusual ar
rangement. Can you explain it?

A. Put it down as a vagary of the Irish temperament.
Q. I am perfectly willing to accept that answer.
A. That is all there Ls to it.

Q. Did you ever own most of the stock in any of these cor
porations in your own name on the books?
A. Well, I can give you the whole stock record.

Q. You need not do that. What I am trying to get at is,
if I can, you seem to be in complete charge of all of these
companies and their destinies were entrusted to your charge..
You conducted their operations and managed them generally,
and in some of them you have no stock whatever and in others

you have one share of stock, and I am wondering why it was;
you had full charge of all of the companies when the stock
was owned by relatives or your attorney.
A. Well,, is that the question you want answered, or tlie
first one?

Q. You may answer that one.

page 310 ^

A. All right. In the first place, take Angerona,
but I don't think it amounts to the value of the

Court's time to talk about it—

Q. All right.

A. Let's skip Regal because that is purely a vagary of the
Irish temperament.
Q. A vagary of the Irish temperament?

A. Coming to the Enterprise Drug Company, I gave som^^
stock in that to a man who took it from Church Street and

made it from an insolvent to a solvent corporation, and cer
tain shares beneficially to my children and I think one or
two shares to a young lady that was doing the office work.

As far as the other corporations are concerned, at one time
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I borrowed from my fatherJn-law a certain sum of money
which he rather willingly loaned to me, and I offered him
shares of stock and told him at the time I didn't think they

were worth the paper they were written on, and subsequently
I had the good fortune to pay the loan off.
In regard to the stock Denny owned, it was given in pay
ment of a bill for which $1,000.00 was credited on the bill and
he held the stock.

In regard to the stocks held by my wife, they were given
her for the simple reason that she loaned me money at the
time of the depression when there was no value in first mort
gage loans, of w^hich I had several that I owned at that time,
and the office of Willcox, Cooke & Willcox, as you
page 311 [• will recall, were unable to make things tick, and
the ownership of first mortgage notes and things
of that sort were not worth a hurrah.

Q. It was on account of loans from various members of
vour family?
A. Yes.

Q. Ordinarily there is no change in the stock, in the stock
book, but the way it is handled the stock issued in your name
is issued in blank and put up as collateral to the note?
A. I see where you want to go. You mean why it was
actually changed in the book?
Q. Why was it noted in the book to denote ownership in
the creditor and not yourself?
A. Because there \vas one very pertinent reason. In and
around this time, if you will recall, things were very difficult.
You will also recall I mentioned to you the fact that I had
taken on lease the Massaponax Sand and Gravel Corporation.
At that time there was a dispute between the elder Mr. Ruffiii
and myself as to the conditions of the contract which were
written by Mr. Doran in which he said ''Ordinary wear and
tear excepted."
Q. That is to say, you had to return the property to the
owner ordinary w^ear and tear excepted?
A. That is what he thought he had written in
page 312 there, I assume. Actually what happened was he

had written a contract in which any damage to
the .property was to be considered as a charge against the
return of the property. The result was that after—-I don't
know what is the proper name, arbitration, I suppose—
Q. I understand there was litigation about that?
A. Yes, and it was appealed. He obtained iudgment against

me. At that time I neither felt that the judgraent was justi-
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fied or correct, and if he gave me time I could have followed
through and liquidated it and paid him off, otherwise he would
get nothing. During that time if he had taken control of these
companies he would have wrecked his own chance of recover
ing. As a result of that, to make clear the ownership as far
as all the monies which had been given to me by other people
were concerned, and to keep the thing afloat, the thing was
spelled out exactly as has been shown here today. Is that
sufficiently clear ?
Q. I think so. Let me see if my understanding is correct,
and if I am wrong, correct me.
A. Good.

Q. Your purpose was, because a judgment had been ob

tained against you by the Massajjonax interests, iri order to
give yourself time to get this straightened up, and prevent
your creditors from getting the stock it was transferred to
others?

Mr. Ashburn: It was never transferred. It

page 313 [■ was issued in the first instance to them.
A. It was issued to them first.

By Mr. Maupin:
Q.Iunderstood you to say they had advanced consider
able sums of money?
A. Yes.

Q. You took it to be loans?
A. Yes.

Q. You also, said you paid it off. What you did was to pay
your father-in-law the amount of money he put into the
corporations?
'
A. Yes.

Q. Whereupon he surrendered the stock to you; is that
correct?

. A. Some years later, yes.

Q. -So the form the transation took, instead of it being a
personal loan to you it was secured by your stock?
A. Yes.

Q. So the advance of money to you was for the purchase
of stock by the various members of your family?
A. Say it again.
Q. Let me put it this way: Such advances as were made by

members of your family to get you out of difficulty was the
money represented by these advances and was used for the
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purchase of stock in certain of your corpora-

page 314} tions issued in the name of the person advancing
the money?
A. Yes.

Q. That is correct, is it?
A. Yes.

Q. So when you were able to raise that amount of money
plus such interest as may have been charged to repay your
relatives, that stock was assigned over to you?
A. Bight.
Q. Is that correct?
A. Yes.

Q. ITow, Mr. Twohy, you said that the Commonwealth
Sand and Gravel Corporation had been dormant under an
arrangement with the Richmond Sand and Gravel Company
for a number of years. About the time of the beginning of
the war the Commonwealth took on a new lease on life, did it
not, and became quite active?
A. It began to take on new life, I would judge, about Octo
ber or November, 1940.

Q. And it did a very considerable business for some years
thereafter, did it not?
A. It didn't do much in 1940, and it did very little in the
oarly part of 1941.

Q. It had sufficient assets to borrow $100,000.00 in 1942?
A.

page 315 }

Yes.

Q. Which indicates a fairly healthy company?
A. May I add to that that it had one of the

most definitely solvent institutions in the world behind it.

-It had the endorsement of the Navy Department and the
United States Government.

Q. You had put up collateral of your own?
A. Collateral which the corporations had.

Q. As to the Transit Mixed, you said, as well as I recall,
that up through 1940—
A. Yes.

Q. It had made very little, if any money; is that correct?
A. Yes. No, I said, if I recall my testimony, that its busi
ness for several years prior to 1940 had been relatively light.

Q. Relatively light, so it had been rocking along without
making any money, or if making any in no significant amount?
A. I don't believe it had.

Q. And a very great change came about with that corposration after the war started^ did it not?
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Mr. Astburn: The Interstater?

Mr. Maupin: No, the Transit MlxecL
By Mr. Maupin:

page 316^

Q. That became a very prosperous corporation, too, after the start of the war?

A. It got a contract, if I recall correctly, in the
latter part of 1940 for dirt fillera. From that point on it
secured contracts •until at one time it had seven operations.
Q. You had simultaneous contracts in excess: of one miHion
dollars, did you not?
A. I should think so.

Q. "When did that start?
A. The beginning of that was in very late 1940 and 1941.

Probably the last one was closed in the spring of 1942.
Q. Isn't it a fact that you increased the salaries of some
of your personnel that were employed by the Transit Mixed
in the fall of 1940, when you started getting in large sums of
money?

A; Mr. Maupin, I would have to look at the records. I
don't know.

Q. Maybe I can refresh your recollection.
A. All right. I have it over here if you would like to haveit.

Q. Isn't it a fact that in 1941 the Transit Mixed Corpora
tion made sufficient to set up a trust fund for the benefit of
its employees amounting to $57,400.00!
A. That is a fact.

Q. "1. The Corporation recoguizes that during the current year the experience, fidelity and
ability of the beneficiaries hereinafter named
have been of peculiar importance to it. Most of the bene
ficiaries hereinafter named have been officers or employees
of the Corporation for a number of years; a few, al
though employed more recently, have for a number of
years given freely of their advice, time, and skill to the

page 317

corporation and its problems; a few had no connection

with the Corporation prior to the present emergency.
The same fidelity and ability which has characterized
all during the current year has been exhibited by each since
his connection with the Corporation.

2. Tlie Corporation recognizes that since the beginning of
the present national defense program it has called upon the
beneficiaries hereof to sacrifice every other consideration to^

the work of the Corporation and has required of them an
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expenditure of effort and strength at times almost beyond
physical endurance. Each has responded in a manner worthy
of the highest praise and as might be expected of American
citizens who have had the satisfaction of knowing that their
work was essential to the defense of our country.
3. The Corporation recognizes that prior to the fall of

1940 it did not properly compensate those of the hereinafter
named beneficiaries who were then employed by it or who
were giving to it the benefit of their experience and advice."
So you apparently did raise the salaries in 1940, did yon
not?

page 318 }■

A.I thinlc we created a trust agreement.
Q. That was dated the 31st of December?

A. Yes.

Q. The agreement says the corporation recognized the fact
that prior to the fall of 1940 it had not properly compensated
its employees, andI take that to mean that after that time
they were properly compensated?
A. You might read that anyway you want to. Iam going
to stick to the text of what is written there.

That was 1941.

Q. It was 1941, but it says the corporation recognized that
prior to the fall of 1940 it had not properly compensated
those employees named?
A. Yes.

Q. Does that, or not, mean that after that time compensa
tion was considered by the corporation to be adequate?
A. The things, to my mind, are not connected at all. This
is for past services you are talking about, and present serv
ices for a certain period.
Q. WhatIam tr\dng to find out is there was an increase in
compensation paid to certain of the employees of the Transit
Mixed in the fall of 1940? Iwould take this thing to mean
that, and if it doesn't I would like for you to tell me what it
does mean.

A. What you are trying to get me to say is that

page 319 (■ salaries wei-e raised in 1940?
Q.Iam not trying to get you to say anything.
Iam asking you if that is a fact?
A. It is all right.
Q. Is it, or not, a fact?
A. Yes.

Q. And from that time on the corporation has been doing a
fairly extensive business, has it not?
A. As a matter of fact, it hasn't done any business for
about two and a half years.
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Q. Wliat is your principal enterprise now?
A. Sand and gravel.
Q. Which corporation is that?
A. Commonwealth.

Q. You sort of have different buckets in the well, and when
one is going up the other is going down?•
A. Sometimes that is a very desirable situation, is it not?
Q. I imagine it would be.
A. Bill—beg your pardon, Mr. Maupin—
Q. That is all right. I have known you for a long time.
A. That is all right, let her go.
Q. Now, Mr. Twohy, there have been certain documents
referred to here which are Defendant's Exhibits 1 through 9,
I believe, and they seem to be construed as repripage 320 } mands to Mr. Harris. I think they are all over
on your table. I haven't got any of your stuff
here, have I?
A. No.

Q. There are three memoranda or letters which I believe
were written by you at St. Vincent's Hospital in April, 1940,
to Mr. Harris, one to secure Mr. Chaffee's approval on checks,
one to arrange to send a list of all property of which Mr.
Harris is trustee and as to which I believe you have testified,
and one about long distance calls and also the purchase of
materials, and the other memoranda that were introduced by
your counsel are May, 1942, January, 1942, and July, 1942.
Have you any other memoranda or letters to Mr. Harris sub

sequent to 1942 in which you complained about the quality of
his services?

A. Mr. Maupin, I wouldn't be able to answer that. I have
none here, but we have moved our offices three times.
Q. I assume that as to the introduction of those letters you
made a through search of your files?
A. Yes.

Q. And these are all that you could find?
A. Apparently.
Q. Let's get to this communication of February 16, 1939.
When did you first see that, Mr. Twohy?
A. I wouldn't be able to tell you because T would never have

looked at the date, but I would assume, if you

page 321

will permit me—am quite sure that if it was
handed to me on the morning that is shown by that
date there, it would have been that morning.
Q. By whom was it handed to you?
A. By whom was it handed to me?
, •

'
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(Q. Yes,
A. Mr. Jolliff,

Q. Mr.Jolliff?
A. Yes,

Q. Did you read it then, or not?

A. I think probably what happened was that I went Ikrough
the mail that morning and took that and sat down and read
it thoroughly,
Q. Did Mr. Jolliff tell you he was the author of it?
A. If he—couldn't tell you at this late date that he said

to me, "I, James L, Jolliff, wrote this letter and hand it to
you." He probably said,
wrote this," and anyway I
would identify it without the peradventure of a doubt as hav
ing been written by Mr. Jolliff and handed to me as his work.
Q. I don't think we can go on probabilities. What I am
getting at is have you any independent recollection of Mr,
Jolliff handing you this letter as his recommendations?
A. Yes.

Q. You so understood it?
A. Yes.
Q. I understood also on direct examination to
say this was a result of certain conferences between members
of the office personnel, including yourself, as to policies for
the companies and reorganization of them?

page 322

A. Yes,

Q. Yoti were after suggestions and recommenadtions from
fhose employed by you to facilitate and encourage more busi
nesslike conduct of your affairs and also matters of policy?
A. In this form, and I thought that he was competent to
give it.
Q. Mr. Jolliff was your employee. What was his position
when he started work?

A. Bookkeeper.

Q. What was his position when he quit work for you?
A. Bookkeeper.
Q. And he was the man that you were discussing business
policies and office reorganization with?
A. No. He was the man that, because of his familiarity
with the details and of his familiarity with the actual amount
of work done by the individuals in the office, probably more
competent to reveal what was going on than some other per
son, a stenographer.
Q. You say you think what happened was. you took this
letter and put it on the side, read your office ma!il,

page 323 [■ and then picked it up and read it?
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A. Yes.

.

.

'Q. Did you thereafter discuss it with Mr.Jolliff i
A. I gave that letter to Mr. Chaffee and told him to put it
,m an envelope and put it aside until such time as T could
discuss the matter with Major Thom. It was very j-evealing..
Some of those recommendations were carried out.

Q. I asked you did you discuss this with Mr. Jolliff there
after?

A. I have no independent recollection.
Q. At that time Harris had been in your employ nine years,,
had he not?
A. Yes.

.

Q. Did you discuss the letter with Mr. Harris?
A. No.

Q. Mr. Twohy, how many anonymous letters have you re
ceived while you have been president of these corporations
recommending that your employees he fired and certain things
he done in the office ?

A. As far as I recollect, not a single one.
Q. It didn't occur to you to ask Mr. Jolliff to sign the let
ter so he would stand responsible for his recommendations? .
A. Mr. Maupin, I wasn't asking him to stand responsible..
I did ask him to make recommendations and, as a consequence,
it would not have made one single bit of differpage 324 ence to me whether he signed it once, 50 times or
not at all. It was what was in the letter I wanted:

Q. When it says, '^'Respectively submitted," and no signa
ture there, didn't you speak to hira about it and say, ''Wiy
didn't you sign this letter?"
A. No.

Q. As this thing stands, it could have been written by any
body, could it?
A. No, because it was given to me by Mr. Jolliff.
Q. TaHng this paper by its four corners, it could have been
written by anybody on earth?
A. Tliat is not true.

Q. "Why?

A. Because it would have had to be by somebody who had

intimate knowledge of both the affairs and the peVsonalities
in the offices at that time to have over written that letter.

Q. I thoroughly agree with you, Mr, Twohy. As I recollect

the testimony given, and if i am in error correct me, Mr.
Chaffee said he gave this letter to you, that Mr. Jolliff
. handed it to him and he gave it to you?
A. I think you are wrong.
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Q. I may be wrong, but tbat is my recollection.
A. I tbink you are wrong.
Q. Whatever the testimony is—
Mr. Asbburn: I want to say your recollection
page 325 [• is not correct.
Mr. Maupin: I asked Mr. Twoby to correct me
if I was wrong, and be has corrected me according to bis
recollection.

The Court: The jury will remember it.
Mr. Maupin: They are going to rely on their own recollec
tion.

By Mr. Maupin:

Q. Now, whatever the testimony shows, you are quite sure
it was not Mr. Gbaffee tbat banded you the letter but Mr.
JoUiff?
A. I am.

Q. You would still be of the same opinion if Mr. Jolift'
denies categorically be ever saw the letter before or. ever
banded it to you or bad any discussion with you about if?
A. I would be.

Q. Again I ask you if anything was ever discussed with
anybody as to this letter which winds up, ''Respectfully sub
mitted," with no signature of any sort, if it was ever dis
cussed with anybody as to why there was no signature on it?
A. Not within my recollection.

Mr. Asbburn: If you have the envelope I would like very
page 326

much to have it clipped to the letter,
Mr. Maupin: I haven't got it.

By Mr. Maupin:

- Q. Whose handwriting is this on this letter or envelope?
A. That is Mr. Chalfee's handwriting.
Q. Mr. Chaffee's handwriting?
A. Yes.

Q. The only documentary evidence yon have as to the au
thorship of this is Mr. Cliaffee's handwriting on the envelope
which Mr. Ashbum is very anxious to have clipped to the
letter?

A. That is not on the letter but the envelope.

Q. Mr. Asbburn has intimated that they both were integral
parts. If that is true, that is all you have got, is it not?
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A. I don't know whether that is the implication, or not. I
wouldn't draw it.

Q. Now, Mr. Twohy, these memoranda we have here issued
in 1940 and 1942 which have been construed by you as a re

flection on the part of Mr. Harris' work would have been
followed up by other similar or even stronger documents,
would they not, in the ordinary course of affairs if that work
had continued to be unsatisfactory?

A. Mr. Maupin, if you will recall, there was a very unusual
condition pertaining to every business throughout this whole
country during these years. During that period
page 327[ I worked from dawn until dark and many times
until I couldn't move. I didn't have time to sit

down and write memoranda to Harris of his shortcomings.

I asked him in the latter days to even get books and read tliem.
Q. What sort of books?
A. Books on the duties of a secretary, and books on the
duty of treasuryship and matters with relation to them.
Q. What are the books is what I am interested in because
I have never heard of them.
A. You have one of them?

Q. I haven't any.
A. You haven't got a book as to the duties of a secretary
or treasurer?

Q. No, not about the duties of a secretary or treasurer.
A. You haven't?

Q. No, and I never saw one.
A. I think the International Business Machine people pub

lish a very excellent one, the title of which I don't remember,
and then I think you will find the people who put out the
census and City directory have one.

Q. People who put out the City Directory publish a book
about the duties of a secretary and treasurer?
A. Let's see if I can recall the name of the best one. Mc-

Oraw-Hill, I think publishes one, too.
Q. Do you know what the title is?
page 328 }• A. "Hints to Secretaries," something like that.
Q. Have you ever read it?
A. Have I ever read it?

Q. Yes.
A. I don't believe I have read all of it. I have read a part
of it.

.

Q. Have you one in your possession?
A. Not my possession, but I could get it in 12 or 15 hours.
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13. Did you eyer offor those books, such as you had, to Mr.
Harris?

A. My recollection is I did at one time get some books and
bring them down and put them in the office and they stayed
on Mr. Harris' desk about 10 months.

Q. "What were those books?
A. On a man's duties as secretary,
Q. How many were there?
A. Mr. Maupin, honestly I could not tell you the number,
"two or three.

Q. Do you remember when that was?
A. Well, it was certainly 18 months or two years before
Mr. Harris was let out.

Q. Before you wrote Harris this'letter of December 28,
1946, what in particular had happened to induce you to come
to the conclusion that Harris was no longer de-

page 329 }• sired as an employee?
A. Well, with the war over I think everybody
decided that business was going to be very, very tight. If
you will recall, after the last "war this town shrunk down to
the proportions of a village.
Q. You don't think it is a village now, do you?
A. I hope not.
Q. Were you anticipating it might be?
A. No,I hope it won't.
Q. You were at that time?

A. At that time I think everybody thought it would be
chopped off like that (indicating). I had done everything
in the world I could to try to get Harris to work along and
improve his work. I had at this time been in this business
about 20 or 22 years and I was getting tired of trying to do
all the work myself.
Q. Mr. Twohy, Mr. Harris had been an employee of yours
for 16 years, had he not?

A. Yes. I was getting awfully tired.
Q. And that is why you fired him ?
A. I thought it was to the best interest of the companies.

In other words, there were minutes not written, reports to

the State Corporation Commission hot written, and I had
asked him for statements and didn't get them, or when I got
them they were wrong,

page 330 [■

Q. You knew he had gone off during the Christ
mas holidays to New York?

A. Yes.
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Q. When he asked for permission to go did you intimate he
was going to be fired when he got back?
A. No. I decided, since he was going to see his daughter
in New York,it would be a rather unchristianlike thing to do*
to let the man worry through with it.
Q. You wrote him the letter as appears in evidence?
A. When he came back.

Mr. Maupin: I think that is alL

MAJOR L. G. THOM,

called as a;witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
♦

By Mr. Ashburn:
Q. Were you sworn yesterday morning. Major?
A. Yes, sir.

page 331[

Q. Tell us your name and your place of resi
dence, please.

A. L. G. T-h-o-m, and I live at Finding Creek Mills, Vir
ginia.
Q. Is that near the City of Richmond?
A. It is about 25 miles.

Q. Major, I understand you haven't been well within the

last several days and if counsel doesn't mind I will get a
little closer to you. During the late '30's and the early '40's
were you connected with the enterprises in which Mr. John
Twohy was interested, such as the Commonwealth Sand and

Gravel Corporation, the Transit Mixed Concrete Corpora
tion,, and the Interstate Sand and Gravel Corporation, or
some of those companies?
A. Yes, I was.
Q. In what capacity. Major Thorn?
A. I was vice-president and igeneral manager of the com
panies.
Q. You are not now connected with any of those enter
prises?
A. No.

Q. And haven't been since what time?
A. October, 1945.
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Q. Major Thorn, do you know Mr. H. H. Harris, the com
plainant here»

page 332 }■

A. Yes.
Q. Over how many years did you have some
contact with him by reason of your employment?
A. Oh, some 15 or 16 years,Ithink, something like that.
Q. Did you have occasion to come to the Norfolk office very
frequently?
A. No, not very frequently, but at times more often than
others.

Q. Major Thom, state whether or not you came to the Nor
folk office in August of 1941 in company with some other per
son on account of a special happening or for some special
purpose ?

A. That was in connection with Mr. Twohy's illness, yes.
Q. What was your reason for coming here, and with whom
did you come?
A. Well, at that time I came—^I tbinkIcame down twice

alone. Iwas summoned down here because Mr. Twohy was
ill in the hospital and I had to come down and look after
things in general. Do you want me to go on with it?
Q. Yes, go on.
A. Then later on Mr. Twohy's symptoms,Imight call them,
became quite alarming and he went out to Cleveland, to a
Cleveland clinic. Italked with him and talked with doctors

page 333

in the hospital here. Dr. Strauss, who was—
Q. Not what they said to you, but after you did
taffi to them did you determine what his condition

was ?

A. Yes. It seemed to Jie very serious, and when Mr. Twohy
leftIwas faced with the problem of handling the whole sit
uation in the office as well as the production work, andIknew
that we had a big program ahead of us and it was going to
cost a lot ,of money andIbecame alarmed at the thing, the
situation as far as the stock ownership was concerned and
anything like that, andItalked to our attorney, Collins Denny,
Jr., and asked him to come to Norfolk with me to go into these
matters. He did. We came down and spent two or three days
down here.

Q. On the occasion of that visit did you discuss those mat
ters with Mr. Harris?

A. Yes, sir.
Q. You did?
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A. Yes. There was a discussion concerning the stock Own
ership or any claims as to the stock ownership,
Q. And you discussed those matters with him?
A. Yes. As far as I was concerned,I was simply endeavor

ing to become familiar with the owners of the stock of the
company. I wasn't particularly familiar with it. Harris
being secretary of the company,1 asked him all of those ques
tions about the ownership of the various stocks, the stock of
record. I was particularly interested in that, of

page 334 [■ course.
Q. Major, did he on that occasion make any
claim or any statement concerning any beneficial interest in
any part of the stock in himself?
A. No, sir.,Idon't recall that he did. 1 was particularly
interested in all of the stock of record.

That is allI was

particularly interested in, and he didn't mention any that he
had at all.

Q. Did he say anything on that occasion concerning an un

derstanding between Air. Twohy and himself with respect to
any stock?
A. No, sir.
Q. Did any of the work done here by Mr. Harris during
that occasion with those companies come particularly to your
attention?

A. "Well, yes.
Q. Which phases of it?
A. The matter of regular reports to the office and all that
sort of thing, routine work from the field office into the office
there.

' Q. That was about the extent of your contact with him?
A. Yes.

Mr. Ashburn: You may inquire.
CROSS EXAMINATION.

page 335 [■ By Mr. Shapero:
Q. Major, you came to Norfolk to obtain in
formation about the stock; that is what you were interested"
in, was to ascertain from the record in whose names the stock
was issued; is that correct, sir?

A. That is right.
Q. And that is all?
A. Imight say that Ihad business with the stock which

wms covered by an agreement between Mr. Twohy and my
self.
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(Q. You had an agreement with Mr. Twohy?
A. Mr. Harris referred to that and I told him I was only
interested in the stock of record,

Q. The agreement that you had with Mr. Twohy was in
connection with stock that was not in your name?
A. That is right.

Q. So you had an agreement as to your interest in the stock
that Twohy had that was not in your name; is that correct?
A. Yes.

Mr. Shapero:. Stand aside. Thank you, sir.
Mr. Ashburn: That is all

page 336 f

EDWAED SIMONE,
called as a witness on behalf of the defendant,

having been first duly sworn, was examined and testified as
follows;

!

By Mr. Ashburn:

Q. Tell the jury your name, your age and place of resi
dence, please,

A. My name is Edward Simone, I am 47 years old, and I
reside at Eidgwood, New Jersey.
Q. "V\Tiat is your occupation?
A. I am a certified public accountant in the States of New

York and New Jersey with the firm of Pete Marwick and
Mitchell Company, 70 Pine Street, New York, with offices in
about 30 states in the United States,

Q. Mr. Simone, has your firm done the accounting work of
these enterprises in which Mr. Twohy is interested; if so,
from what date?

A. We started work for Mr. Twohy and certain of his cor
porations in 1940 and have done work for the corporations
continuously until to date.

Q. Have you, yourself, supervised that work or has it beep
"under your direction?
A. It has been generally under my direction.
Q. Are you familiar with the books and records of those
companies in which you have acted?
A. I am.

page 337[

Q. Mr. Simone, concerning certain certificates

of necessity and non-necessity which have been
referred to in the testimony relating to equipment used dur

ing the late war, what do you know of those certificates for
those companies?
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A. I am familiar with the certificates of necessity and one
certificate of non-necessity.

Q. Have you come in contact with Mr. Harris in co^ectiou
with your auditing and accounting work!
A. I did.

Q. What, if anything, did he have to do with the certificates
of necessity and certificates of non-necessity!
A. I believe that the first certificates of necessity were ap
plied for in the early part of 1941, maybe one or two. I be
lieve Mr. Harris worked on those particular certificates.
In the fall of 1941, when we started to do work for the
Transit Mixed Concrete Corporation and the other corpora
tions, a number of pieces of equipment had been acquired and
I urged that certificates of necessity be applied for so that
they would be covered within the prescribed period of time as
specified in the Internal Revenue Code. My senior accountant
did considera'ble work in preparing them from that time on.
We also assisted in the preparation of certificates of necessity
applied for in the case of Commonwealth Sand and Gravel
Corporation. I believe those certificates were applied for
some time in 1942. There may have been one or
page 338 \ two applied for in 1943.
Q. Did Mr. Harris do any considerable work in
connection with any other than those first two!
A. In connection with those in the fall of 1941 the work

was done by iny senior accountant with the assistance of Mr:
Harris.

Q. How about the subsequent ones!
A. I believe the subsequent ones were prepared by Mr.
Harris. Mr. Harris would call me occasionally and write me
about those particular certificates.

Q. How about the certificates of non-necessity which are
referred to for the respective
A. The certificate of non-necessity was the one which T
spoke to Mr. Twohy about over the telephone some time in

1945. At that particular time the revenue agent had ex
amined the books and returns of the Commonwealth Sand

and Gravel Corporation for the fiscal years ended, I believe,

April 30, 1941, through April 30, 1944. The revenue agentproposed certain substantial adjustments in connection with
those particular returns. The major adjustments related to
depreciation of equipment and rental of equipment. I believe
those were the two major items that were questioned. The

equipment was being depreciated over a period of^—
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Mr. Shapero: I object to this line of testimony. It has
nothing to do with the question in issue,
page 339 [- The Court: Mr. Harris testified yesterday con
cerning' these returns. I take it this is to show
he didn't do the work he said he did.

Mr. Shapero: He said Harris did give information and
assisted as to the certificates of necessity.. The Tax Depart
ment had nothing to do with that.
The Court: As to the returns,, Mr. Harris said he prepared
them.

Mr. Shapero: This has to do with the certificate of non
necessity.
The Witness: I am getting to that, sir.

By Mr. Shapero:'
Q. What?
A. I am getting to that.
Mr. Shapero: I would like for you to get to it.
By Mr. Ashhurn:
Q. Get at it in the manner which seems best to you.
Mr. Shapero: I object to that. It is irrelevant.
Mr. Maupin: Who did the work is what we are interested
in.

Mr. Ashhurn: I don't see how he can explain that unless
he tells what was done. Mr. Harris said he drew the tax re
turns.

page 340[

The Court: Made all of them?
Mr. Ashhurn: I think he said he had some as

sistance.

^

The Court: Counsel from Richmond testified this morning
that Mr. Harris did very little and what he did was not right.
What is this witness going to say?

Mr. Ashburn: I think he is going* to say the same thing,
that he did very little and what he did wasn't right.
Mr. Shapero: Lot him say so.
The Court: Let him say about the work Mr. Harris did
and how it was done, in his opinion.

A. Talking about the qertificate of non-necessity, I tele
phoned Mr. Twohy at the proper time and suggested to him
that it would be very desirable for him to obtain a certificate

of non-necessity. I told Mr. Twohy it was urgent to get that
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certificate of non-necessity because of a pending tax case in
connection with the Commonwealth Sand and Gravel Corpo

ration. Mr. Twohy said he would take care of it immediately
I suggested that he should write the War Munitions Board
in Washington for an application form. From what I know,
1 believe the company, maybe Mr. Harris, wrote for an ap
plication form. I believe Mr. Harris prepared an applica
tion for the non-necessity certificate. He spoke to me about
that, or at least sent it up for review and I repage 341 [• viewed it and sent it back, and also again spoke
to Mr. Twohy and advised him it was- urgent for
him to do everything he possibly could and to go to Wash
ington and obtain that certificate of non-necessity. Mr.
Twohy did that, as far as I know. I told him that the original
application had to be redone completely. I saw the original
application that had been crossed out in a number of respects
by the people in Washington of certain exceptions, and a new
application was then prepared. I believe Mr. Harris prepared
the new application. 1 spoke to Mr. Twohy again and he said
he would take it up to Washington. I said to Mr. Twohy,
"You stay in Washington until yon get that certificate of non
necessity." I believe on the 6th, the 7th or 8th day of Sep
tember, 1949, maybe a week after that, I don't know the ex
act date, but early in September, 1945, Mr. Twohy came to
my office and said,"Here it is."

By Mr. Ashburn:
Q. I understand your firm did do the tax report work for
these companies beginning in the faU of 1941; is that correct?
A. That is correct, sir.>
Q. To what degree did Mr. Harris participate in the prepa
ration of the tax returns after that time?

A. I don't believe Mr. Harris prepared any of the tax re
turns for the Transit Mixed Concrete Corpora-

page 342 \ tion, the Commonwealth Sand and Gravel Corpo
ration, the Aberdeen Sand Company and the In
terstate Sand and Gravel Corporation from that time with

the exception of one or two. Our firm prepared most of the
returns; that is, the Federal income tax returns from that
time on with the exception of a few which were prepared in
Norfolk and sent up to the New York office for review.
Q. Mr. Simone, from your familiarity with the books and

records of these companies, particularly the Transit Mixed
Concrete Corporation, the Interstate Sand and Gravel Cor

poration, the Aberdeen Sand Corporation and the Common-
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wealth Sand and Gravel Corporation, can you teU the jury,
please, whether or not there was any great change in condi
tions at the beginning of 1940, in the early months of 1940,
as compared with several years prior thereto?
Mr. Shapero: I object to that. What bearing could it have
on this question?
The Court: It has considerable bearing, the Court thinks.
Objection overruled. The purpose is what happened at that
time and what caused it to happen.
Mr. Maupin: Another ground for the objection is that
his familiarity with it didn't start until the fall of 1941.
The Court: The question was whether there was any
change just prior to 1940?
page 343 \ Mr. Maupin: He was not connected with the
company in any way, shape or form until 1941.,
The Court: Except what he could tell from his examina
tion of the hooks.

By Mr. Ashburn:
Q. Mr. Simone., are you familiar with the books and rec

ords of these companies prior to 1940 and extending back to
1935?

A. I ani.

Q. Will you tell us, please, whether there was any marked
change in conditions- at the early part of 1940 as compared
with several years preceding 1940?

A. As far as the Aberdeen Sand Company and the Inter-

•state Sand and Gravel Corporation, there was no marked
change. The volume of business was relatively insignificant
from 1935 on through 1940. and 1941. I have a statement of

the volume of business they have done.
The Court: You need not go into that. I don't think the
question called for that. Yes or no is the answer as to

whether it showed any marked change.
A. It showed no marked change as far as the Aberdeen
Band and-Gravel, and so far as the Commonwealth Sand and

Gravel Corporation, the change started to take place in the
very last months of 1940 when the Commonwealth Sand and

Gravel Corporation was acquiring a considerable
page 344 } amount of equipment. Insofar as the Transit

Mixed Concrete Corporation, the marked change
took place in the fall of 1940, particularly November and De
cember,1940. Some equipment, some considerable amount of
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equipment, was being purchased in the last three or four
months of 194Q and the volume of business started to go up
around,I would say, October and November,1940.
By Mr.Ashbum:

Q. Mr. Simone, when the corporate records of these cor
porations which would ordinarily be kept and prepared by
the secretary first came to your attention, what was the con
dition of those records with respect to their adequacy?
A. The records, accounting records, were in very poor
shape. The accounts were also in very poor shape. The con
trol accounts were not in balance,, and the cash accounts had
not been balanced against the receivables and didn't tie up
with the controls in the general ledger, and there were very

many errors found in our first examination.
Mr. Ashburn; ¥ou may inquire, gentlemen.
dfeOSS EXAMNATION.
By Mr.Shapero:
Q. When was your first examination, sir?
A. My first examination was as of September 30, 1941.
Q. Do you know who was the auditor for the

page 345 } firm at that time, 1941, when you first made your
examination?

A. Internally or externally?
Q. Internally.
A. I believe Mr. Everett was the internal auditor at the
time.

Mr.Shapero: That is all. Stand down.

page 346 ^
J. L. JOLLIPF,
recalled on behalf of the plaintiff, was examined and testified
in rebuttal as follows r

page 347 f By Mr. Maupin:

Q. Mr. Jolliff, on day before yesterdav voir
were asked regarding the authorship of a certain letter dated
February 16, 1939, and unsigned. Since that time there has
been testimony which I believe you heard by Mr. Cbaffee that

that letter was handed to you by him and that he advised you
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^
to take it to Mr. Twohy, that this letter was taken by you t^^

him and that he had no recollection of discussing it with you^..afterwards. In view of that testimony and the contents
this letter, are you prepared now to state whether or not you
wrote that letter?

A. I have no knowledge of the letter and I have no recol
lection of ever having written it.
Q. Did you present this letter to Mr. Chaffee as he said
you did to be given to Mr. Twohy?
A. No, sir.
Q. Did you take it to Mr. Twohy?
A. No, sir.
Q. Now, Mr. Jolliff, suggests this:

''Dismiss from the service the present Sec'ty-Treas., for
reasons best known to yourselves, and replace him with some
of the thoroughly capable men you now have in the organiza
tion and at the same time let it be thoroughly and emphatically
known that no further company checks can be drawn without

kvo signatures. This would result in a saving of
page 348 }■ $5,000.00'per year. At this time a life Insurance
policy on the life of the Sec'ty-Treas. would be
cancelled and this would result in a saving of about $1,200.00
per year."

Did you ever entertain any sentiment of that sort, that he
should be dismissed and replaced?
A. No.

Q. Did you ever make any suggestion by writing or other
wise to anybody to that effect?

A. No.

Q. Who was Miss Jones?

,

_

>
^

A.Ibelieve she was a clerk in the office.

Q. The second recommendation is:
"Dismiss from the service Miss Jones for the same reasons

as above and replace her with another stenographer at a
salary of $15.00 per week. The saving in this instance would
be $10.00 per week or $500.00 for the year."
Did you ever think Miss Jones ought to be dismissed from
his service?

A. No, no reason for it. As far asIknow, she performed
her duties properly.

Q. Did you ever make any suggestion by writing or other-
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wise to anybody that she ought to be dismissed from the serv^
ice?

A. No, sir.
Q. The third recommendation is:
''Turn over to Mr. Chaffee all of the bills, let-

page 349 [■ ters, etc., that come to the offiee which do not per
tain directly to the corporations. This would in

clude the paying of all bills contracted personally by John
Twohy and the keeping of proper records and files to fully
explain these transactions; the handling of all appointments
made by John Twohy and furthering the interest of John
Twohy (and the Corporations) in any way he possibly can.
If this does not fully occupy Mr. Chaffee's full time the bah
ance can be used for the Corporation's benefit."

Did you ever make any such recommendation as that? ^
A. No, sir.

Q. The fourth recommendation is:
"Mr. Everett should keep all social security records and
handle all payrolls, also receive all incoming mail, see that
same is properly distributed and answered. He should also
write all letters regarding past due accounts and see that all
the minutes of the various Corporations are properly re
corded. Items III and IV fully cover all the work Harris and
Jones are now doing."
Did vou ever entertain such sentiment as that?
A. No.

Q. Did you ever write any such matter or discuss any such
matter with anybody connected with the business ?
A. Ihave no recollection of doing any such thing.
Q. IVlio was Mrs. Dowe?
page 350 [ A. A stenographer in the ofiice.
Q. The fifth recommendation of this letter is:
'I think Mrs. Dowe should continue along the same lines
she is now working. The new stenographer could generally
assist in the office, doing most of the filing, answering tele
<<■

phone, and helping wherever needed."
Did you ever make any such recommendation as that?
A. No, sir.

Q. The sixth recommendation is this:

•
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'*'1 would place a $60,000.00 mortgage on Transit Mixed
Plant and Equipment, which I think is worth at'least $200,000.00; pay Seaboard Citizens the lien they have on the Ac
counts Receivable, thereby gaining about $20,000.00 working
capital. Repay this loan at the rate of $1,000.00 per month
for sixty (60) months.*'
Did you ever makeAny such recommendation as that?
A. I didn't make anv of those recommendations, Mr. Maupin.
Q. "When you had occasion to write communications to Mr.

Twohy or anyone else in the office, did you do so anonymously
or sign your name to the communications?
A. I signed my name to everything I wrote,

Q. Would you ,write anything in which you say
fully submitted" and*omit to sign your name?

Respect

A. No, sir.

page 351 }■

Here is a list attached to that letter, "Be
low is a list of equipment and other items pur
chased m the past few years and paid for by Transit Mixed."

Is that your record?
A. This was information that could have been obtained

from the books or statements of the corporations.

The Court: The answer is not responsive to the question.
By Mr. Maupin:
Q. Did you make that list up?
A. No, sir.
Q. Did you ever in your life hear of this letter Which is

attributed to you until it was produced on the stand day be
fore yesterday ?
A. No, sir,Idid not.
Mr. Maupin: Take the witness.
CROSS EXAMINATION.

By Mr. Ashburn:

Q. At February, 1939, who were the men employed at the
office of these companies in Norfolk?
A. In 1939?

Q. Yes.

A. Harris, myself and Mr. Chaffee,Isuppose Mr. Twohy's
'

page 352 [

personal secretary at that time,

Q. It is perfectly obvious that Mr. Harris

didn't write that letter, isn't it?
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A. That is right.

Q. Mr. Chaffee says he didn't write it, and that only leaves
you, doesn't it2
A. Are you asking me the question?

Q. Does it not follow from your answer tliat you were the
only ones there?
A. I was there,, yes, sir.
Mr. Ashburn: Stand down, sir.
The Witness: I beg your pardon?
EE-DIBECT EXAMINATION".

By Mr. Maupin:

Q. Was Mr. Everett there at that time?
A. Yes, sir.
Q. That doesn't leave only you, but Mi:. Everett and Mr.
Chenoweth?
- A. Yes.

BE^CROSS examination;. '
By Mr. Ashburn:
Q. Mr. Everett is now dead.?

page 353 }

A. Yes.

Mr. Maupin: We are not responsible for that. We didn't
kill him. He was there at the time.

Mr. Ashburn: All right, Mr. Maupin.
By Mr. Ashburn:
Q. The writer of this letter didnt refer to Mr. Everett as

*'I", hut referred to him as a third person, as Mr. Everett,
didn't he? It is in the letter here as to what.Mr. Everett was
to do.

A. It is in there.

Mr. Maujiin: The letter speaks for itself, Mr. Ashburn.
Mr. Ashburn: I was helping him with it.
By Mr. Ashburn:

Q. "Mr. Everett should keep all social security records.""
To your mind does that not indicate it was not written by
Mr. Everett?

A. Not necessarily. Mr. Everett could have referred to^
himself as "Mr. Everett."*

A Copy—Teste:
M. B. WATTS, C. C.
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