JN_ THE-

Supreme Court of Appeals of .Virginia
AT RICHMOND.

Record No. 4790

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in .the City of Richmond on
Wednesday the 9th day of October, 1957.
THOMAS J. ROUNTREE, ET AL., ETC~, ET AL.,
Plaintiffs in Error,
against

ALICE M. ROUNTREE,

Defendant in Error.

From the Circuit Court of the City of Norfolk

Upon the petition of Thomas ,J. Rountree and Margaret G.
Rountree, partners trading as Rountree 's Paint and Spray
Equipment Company and James K. Gregory a writ of error
and supersedeas is awarded them to a judgment rendered
by the Circuit Court of the City of Norfolk on the 21st day
of May, 1957, in a certain motion for judgment then therein
depending wherein Alice M. Rountree was plaintiff and
the petitioners were defendants; upon the petitioners, or
some one for them, entering into bond with sufficient security
before the clerk of the said Circuit Court in the penalty of
thirty thousand dollars, with condition as the law directs.
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RECORD
•

•

•

•

Filed July 12, 1957.
T. A. 1-V. GRAY, D. C.
ASSIGNMENTS OF ERROR.
Pursuant to the above mentioned rules the aforesaid defendants assign the following errors :
1. The Court erred in his comment in the presence of the
jury to the effect that proper care on the part of Gregory
charged him with knowledge that the hand brake was independent of the foot brakes, (R. T., p. 61).
2. The Court erred in admitting the testimony of William
J. Ames as to the life expectancy of the plaintiff and the
Mortality Tables, (R. T., pp. 133-4).
3. The Court erred in granting instruction P-5.
page 2 ~ 4. The Court erred in granting instruction P-11.
5. The Court erred in granting instruc-tion P-12A.
· 6. The Court erred in granting instruction P-14.
7. The Court erred in refusing instruction 4-d as offered
and in amending the same.
8. The Court erred in refusing instruction 6-cl.
9. The Court erred in overruling the defendant's motion
to set aside the verdict and grant a new trial.
10. The Court erred in refusing to hold that the verdict
was excessive.
11. The Court erred in rendering final judgment for the
plaintiff on the verdict.
12. The Court erred in refusing to -vacate tl1e judgment,
set aside the verdict and a-ward a new trial on the grounds
of after discovered evidence.

JOHN S. R.IXEY
Of Counsel for defendants .

•
page 9 ~

•

•

•

•

INSTRUCTION P-1.

Re: Alice M. Rountree v. Rountree 's Paint &
Spray Equipment Company.
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The Court instructs the jury that you are the sole judges
of the credibility of the witness·es and of the weight to be
given to their testimony. You may determine from their appearance on the witness stand, their interest in the cas·e, if
any has been shown, their apparent candor and frankness,
their manner of testifying, their apparent intellig·ence or
lack of intelligence, and from all other circumstances appearing, which of them are more worthy of credit and give credit
accordingly.
Granted: This 21st day of May, 1957.
C. H. J., Judge.
page 10}

INSTRUCTION P-3.

Re: Alice M. Rountree v. Rountree 's Paint &
Spray Equipment Company.
The Court instructs the jury that it was the duty of
Gregory to drive the truck at a speed not in excess of what
was reasonable under existing conditions, and in no event beyond 25 miles per hour, which was the lawful maximum rate
of speed at the place where this collision occurred.
So, if you believe from the evidence tliat Gregory failed in
his duty as above outlined, then the defendants were guilty of
negligence.
And if you further believe that such negligence proximately caused or contributed to the accident, and that the
plaintiff exercised reasonable care, and in which accident the
plaintiff was injured, then you shall find your verdict for
the plaintiff, Alice M. Rountree.
Granted: This 21st day of May, 1957.
C. H. J., Judge.
page 11

~

INSTRUCTION P-4.

Re: Alice l\L Rountree v. Rountree 's Paint &
Spray Equipment Company.
The Court instructs tl1e jury tliat in determining the speed
of the defendants' truck in approaching the intersection, you
may consider not only the direct testimony pertaining thereto, but also the force of the impact between the car and the
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truck, and any other pertinant physical facts appearing from
the evidence.
Granted: This 21st day of May, 1957.
C. H. J., Judge.
page 12

~

INSTRUCTION P.-5.

Re: Alice M. Rountree v. Rountree 's Paint &
Spray Equipment Company.
The Court instructs the jury that it was the duty of the
defendant, Gregory, to use reasonable care to keep the truck
under reasonable control, and to exercise use reasonable care
to do so at a time and place when it would be effective to
avoid an accident.
So, if you believe from the evidence that Gregory failed
in his duty as above outlined, then the defendants were guilty
of negligence.
And if you further believe that such negligence proximately
caused or contributed to the accident, and that the plaintiff
exercised reasonable care, and in which accident the plaintiff
was injured, then you shall find your verdict for the plaintiff, Alice M. Rountree.
Granted: This 21st day of May, 1957.
C.H. J., Judge.
page 13 ~

INSTRUCTION P.-6.

Re: Alice M. Rountree v. Rountree 's Paint &
Spray Equipment Company.
The Court instructs the jury that it was the duty of Gregory
to exercise reasonable care to keep and maintain a proper
lookout, and to exercise this duty at a time and place when it
would be effective to avoid an accident.
So, if you believe from the evidence that Gregory failed
in his duty as above outlined, then the defendants were guilty
of negligence.
And if you further believe that such negligence proximately caused or contributed to the accident, and that the
plaintiff exercised reasonable care, and in which accident the
plaintiff was injured, then you shall find your verdict for
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theplaintifft: .Alice M. Rountree, in ·an amount not to exce·ed
the amount sued for in the: Amended Motion ·for Judgment.
Granted: This 21st day ..of May, .. 1957~
Refused.
C. H: J., Judge .

•
page 16

~

•

•

•

•

INSTRUCTION P.-9.

Re: Alice M. Rountree v. Rountree 's Paint &
Spray Equipment Company.
The Court instructs the jury that if you believe from the
evidence that the truck was equipped with a hand brake which
met the requirements of the statute for such hand brake,
and that Gregory, failed to exercise of reasonable care in
failing to use such hand brake, then the defendants were
guilty of negligence.
And if you further believe that such negligence proximately caused or contributed to the accident, and that the
·plaintiff exercised reasonable care, and in which accident
the plaintiff was injured, then you shall find your verdict
for the plaintiff, Alice l\f. Rountree.
Granted: This 21st day of May, 1957.
C. H. J., Judge.
page 17

~

INSTRUCTION P.-11.

Re: Alice l\f. Rountree v. Rountree's Paint &
Spray Equipment Company.
· The Court instructs the jury that even if you believe from
the evidence that the service (foot) brakes failed to function
without negligence on the part of the defendants, and if
you further believe that Gregory exceeded the speed limit
before approaching the plaintiff's car and before attempting
to stop with the brakes, then the defendants were nevertheless
negligent, and if you further believe that such negligence
proximately caused or contributed to the accident in which

Supreme Court of Appeals of Virginia

6

the plaintiff was injured, and that the plaintiff exercised
reasonable care, then you should find for the plaintiff.
Granted: This 21st day of May, 1957.
C. H. J ., Judge.

•
page 19

~

•

•

•

•

INSTRUCTION P.-12A.

Re: Alice M. Rountree v. · Rountree 's Paint &
Spray Equipment Company.
The Court instructs the jury that it was the duty of Gregory, in the exercise of reasonable care before entering Colley
Avenue from 22nd Street, to bring the truck to a complete
stop, in obedience to the stop sign.
So, if you believe from the evidence that Gregory, in the
exercise of reasonable care, failed in this duty as above outlined, then the defendants were guilty of negligence.
And if you further believe that such negligence proximately caused or contributed to the accident, and that the
plaintiff exercised reasonable care, and in which accident the
plaintiff was injured, then you shall find your verdict for
the plaintiff, Alice M: Rountree.
Granted: This .. day of May, 1957.
C. H. J., Judge.
page 20

~

INSTRUCTION P.-14.

Re: Alice M. Rountree v. Rountree's Paint &
Spray Equipment Company.
The Court instructs the jury that if you believe from
preponderance of the evidence that the plaintiff, Alice
Rountree, is entitled to recover, you may, in determining
amount to which she is entitled, take into consideration
following:
1. The bodily injuries she sustained.
2. Mental suffering.
3. Physical suffering and pain.

the
M.
the
the
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4. The doctors, hospital and other medical bills.

5.
6.
7.
8.

The. inconvenience she has sustained.
The mental suffering in the future.
The physical pain and suffering in the future.
The medical bills in the future.
9. The inconvenience which will be caused the plaintiff
by her injuries in the future.
10. The effect of the injuries she received on her health
and her physical condition, according to the degree or probable duration thereof, and as to whether the same is permanent.
...
And not to exceed the amount clause in the amended motion
for judgment.
Granted: This 21 day of May, 1957.

C.H. J., Judge.
page 21

~

INSTRUCTION 1-d.

The Court instructs the Jury that this case is based on
negligene-e, and yon cannot infer negligence on the part of the
defendants from the mere happening of the accident. There
is a presumption that the defendants were free of ne1Iigence.
The burden is upon the plaintiff to prove that the defendants were guilty of negligence proximately C"ausing- the ~~Pident. If after hearing all the eviden~e you are in doubt
whether the defendants were guilty of ne~ligence and it
appears equally as probable that the co11ision was an unavoidable accident as that it. was the result of neg-lig-ence of
the defendants, your verdict should be for the defendants.
Granted.

C. H .•J.
page 22

~

INSTRUCTION 2-d.

The Court instructs the Jury that the defendants ,vere not
insurers against the brakes on the truck going had. If you
believe from the evidence that the defendants exercised
reasonable care in the maintenance of the brakes on their
truck, and that the collision was caused by the sudden failure
of the brakes without any other negligen!'"e on the part of

8
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the defendants. proximately contributing to the accident your
verdict should be .for the defendants.
·
Granted.··

C.H. J.
page 23

~

INSTRUCTION 3-d.

- ·:.The Court instructs the .Jury that if you believe from the
evidence that the collision was an unavoidable accident,: you
·
should 'find for the defendants.
Granted.

C.H. ,J.
page 24

~

INSTRUCTION 4-d.

The Court instructs the Jury that it was the duty of the
plaintiff to observe a proper lookout, and ·exercise reasonable
·care to avoid a collision with the defendant's tmck.
And if you believe from the,evidence that the plaintiff saw
or in the exercise of reasonable care should have seen that
the def·endant 's truck was out of control, then the plaintiff
was required to exercise such ·reasonable care as was commensurate wit"4 the appearances of danger to avoid a collision
with the defendants' truck.
·
·
If you believe from the evidence that the plaintiff failed
in her duty as above set forth, and such failure proximately
contributed to the accident, ·you should find for the defend·
ants.
This is true even if you believe that the defendants were
·
also guilty of negligence.
Granted.

C.H. J. ·
page 25

~

INSTRUCTION 5-d.

The ·Court instructs the Jury that if you llelieve from the
evidence that the defendant driver through no fault of his own
·was placed in a position of sudden emergency bv the failure
· of ·his brakes to funetion, ,.equiring- nrompt artion on his
part to try to avoid an accident, then he is not to be judged
by the same measure of care as is one under ordinary cir-

Thomas J. Rountree, et al., v. Alice M. Rountree

9

icumstances; but the law makes allowance for errors· of judgment on the part of one so placed· in a sudden emergency;
and under such circumstances all that was required of the
defendant driver was that he exercise reasonable care under
the actual circumstances as they existed.
Granted.

C. H.:J.
page 26

~

INSTRUCTION 6-d.

The Court instructs the jury that there is no evidence of
any permanent injury to the plaintiff; and you can not assess
any damages for permanent injury.
.' I/\

Refused.

C.H. J.
page 27 ~

•

•

•

•

•

On the 21st of May, in the year 1957.
This day came a~ain the parties, bv counsel, and thereupon
came the jury sworn herein on the 20th dav of May, in the
year, 1957, and having· fully heard t11e evid'en,.e and arcrnment of counsel returned its verdict in the following words
and fig-ures, to-wit: "We the Jury find in favor of the plaintiff Alice M. Rountree against the defendants in the sum of
$25,000.00. '' And thereupon said defendants, by counsel,
moved the Court to set aside the verdict and grant a new
trial on the grounds that the verdict is contrary to the law
and the evidence and without evidence to support it, and
errors of the Court on his rulings on the evidence and instructions, and comments before the jury on the evidence
·and duty of the defendants, and because the verdict is excessive, which motion having been fully heard and maturely
considered bv the Court h, overruled. to which action of the
Court sqid defendants, hv counsel. duly ff'<Penterl. ·whereupon it is consiclered bv the Court that said plaintiff recover
against said defendants the sum of Twentv Five Thousand
($25,000.00) Dollars, with legal interest tl1ereon from the
date hereof, till paid, together with her costs about her suit

10
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in this behalf expended, to which action of the Court said
defendants, by counsel, duly excepted.
A Copy-Teste:

W. R. HANCKEL, Clerk
By T. A. W. GRAY, D. C.
page 28 ~

•

•

•

•

•

COPY.
RIXEY AND RIXEY
Attorneys and Counselors at Law
Citizens Bank Building
NORFOLK, VIRGINIA.
June 10, 1957.
Mr. Louis B. Fine
Attorney at Law
National Bank of Commerce Bldg.
Norfolk, Virginia.

Re: Alice M. Rountree v.
Thomas J. Rountree and
Margaret G. Rountree, Partners,
t/a Rountree 's Paint & Spray
Equipment Company, and
James K. Gregory.
Dear Sir:
This will advise that on Tuesday, June 11, 1957, at 9 :30
a. m., I will appear before Judge Clyde H. Jacob, Judge of the
Circuit Court of the City of Norfolk, Virginia, and move the
Court to vacate the judgment heretofore ·entered in the above
matter, to set aside the Jury verdict and to award to the
defendants a new trial.
Yours very truly,
RIXEY & RIXEY
By JOHN F. RIXEY
JFR/ff

Thomas J. Rountree, et al., v. Alice M. Rountree
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Clerk of Circuit Court
of City of Norfolk
Norfolk, Virginia.
Filed June 11, 1957.

T. A. W. GRAY, D. C.
page 29

~

•

•

•

•

•

MOTION.
The defendants hereby move the Court to vacate the Judgment heretofore entered on the 21st day of May, 1957, in the
above styled cause, to set aside the jury verdict and to award
a new trial on the ground of after-discovered evidence, which
evidence has been discovered since the trial on Mav 20th and
21st, 1957, and is material in its obj-ect and such as on another
trial ought to produce opposite results on the merits, is not
merely cumulative, corroborative or collateral and is evidence
that could not have been discovered before the trial by the
use of due dilligence and is such as can be produced at another
trial to show that the testimony of the plaintiff herself was
fabricated, perjur·ed or mistaken as shown by the affidavit
attached hereto and asked to be read as a part hereof.
THOMAS J. ROUNTREE and
MARGARET G. ROUNTREE,
Partners, t/a ROUNTREE 'S
PAINT AND SPRAY EQUIPMENT COMPANY and JAMES K.
GREGORY,
By JOHN F. RIXEY
Of Counsel.
Filed ,June 11, 1957.
T. A. V-l. GRAY, D. C.

page 30
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T. A. W. GRAY, D. C~
AFFIDAVIT.
State of Virginia,
City of Norfolk, to-wit:
JOHN F. RIXEY
being duly sworn deposes and says: ·~.

I am a member of the law firm of Rixey and Rixey and as
such am one of the attorneys for the defendants in the above
·
.styled matter.
· ·On Thursday, June 6, 1957 about 5 :30 p. m. I received a
telephone call from an anonymous caller inquiring if our firm
was handling the above case and stating that the caller had
certain information concerning the plaintiff, Mrs. Rountree,
which was pertinent to this case. A personal conference
with tbe caller resulted in my being advised that the plaintiff
was involved in an automobile accident in either 1938, 1939 or
1940 from which the plaintiff suffered a serious hack injury
and leg injury, which required her to be hospitalized. Since
that time I am advised that the plaintiff has continuously
complained of her back and that the accident which forms
the basis of this suit was not the first injury to the plaintiff's
back although she testified during the trial of the above case
that she had never had any previous trouble with her back.
At the present time a full investigation is being made to determine if· such an accident did occur and whether or not the
plaintiff did suffer a back injury in the previous
page 31 ~ accident in direct conflict with her testimony of
May 20, 1957. Because the previous accident is
supposed to have hapl)encd sometime ago, it has be·en difficult
to locate the information as to the accident in the short period
of time before the verdict in the abov-e case becomes final.
JOHN F. RIXEY.
Sworn and subscribed to before me this 10th day of June,
1957.
My commission expires : January 13, 1958.
SPENCER G. GILL, JR.
Notary Public.
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Filed 6-11-57.
C.H. J.
page 32
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AFFIDAVIT.
State of Virginia,
City of Norfolk, to-wit:
IDA B. SULLIVAN,
age 42, of 7629 Fayver Avenue, Norfolk, Virginia, being duly
sworn deposes and says:
I am a half sister to Alice Marie Rountree, the plaintiff
in the above styled case. She and I have the same mother.
We have both lived here in Norfolk continually since about
January, 1938, except for a period of about two years around
1948 when I was in Durham, N. C. During the years 1938,
1939 and 1940, my sister, Alice Marie Rountree, her father,
our mother, and our brother (half brother to me) lived together here in Norfolk at 3118 Lens Avenue. It was during
that period of time that I remember that my sister, Alice
Marie Rountree, was injured in an automobile accident. I
cannot place the exact date of the accident, but I do know
that she was hospitalized as a result of her injuries from the
accident in Old St. Vincent's Hospital here in Norfolk, Virginia, I do not remember how long she was in the hospital, but
I do recall that she suffered injuries to one of her legs and
her back. These injuries give her a lot of trouble. At the
time she was being treated by a Dr. Rogers or a Dr. Hadley,
but both of them are deceased now. My sister, Alice Marie
Rountree, has continually complained of her back
page 33 ~ and her leg since the time of that accident up to the
time of her accident of September, 1955, when she
again was hurt and complained of her back. I would say
that my sister and I lived in the same house practically all of
the time until she married Mr. Rountree and since she married
Mr. Rountree I hav:e had occasion to he with her and around
her a great deal of the time. It is a fact that she never
ceased to complain of her old back injury up to the time
that she was re-injured in the accident of September, 1955.
,vhile this suit was pending I talked with my mother about
my sister's injuries and asked if anything was going to be
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Ida B. Sullivan.
said about the previous injuries to my sister. The answer
that I got from my mother was not to mention that as nothing
had been said about it.
I also remember that my sister had an operation on one of
her legs by Dr. John Vann around about 1947. My sister
was hospitalized in Norfolk General Hospital for that operation. I also believe that Dr. Hadley removed a cyst from
my sister's leg before the operation by Dr. Vann. In any
event, after the accident of 1938, 1939 or 1940 my sister
bad a great deal of difficulty with her walking and she complained of an aching and hurting in the lower part of her
back.
I know for a fact that my sister is able to do anything that
she wants to do. She drives a car, she takes care of her house
and her children and I even remember seeing her swimming
at Ocean View, Norfolk, Virginia, during the Summer of 1956,
when I saw her diving into the water off of the shoulders of
other people.
To my knowledge my sister has been legally married four
times and went through a ceremony with a fifth man w·hich
I understand was illegal. Her maiden name was Wise, she
was married first to a Mr. Shadle, then to a Mr.
page 34 ~ Arnold, then to a Mr. Laughorn, then to a man
whose first name was Hank who was not divorced
from bis first wife at the time of the marriage, and then
finally to Mr. Rountree. She has five children, two of them
by Mr. Laughorn and three by Mr. Rountree.
The above information was given to Mr. John F. Rixey of
the law firm of Rixey & Rixey for the first time on June 6
and 7, 1957.
IDA B. SULLIVAN.
Sworn and subscribed to l1efore me this 11th clay of June,
1957.
My commission expires: August 23, 1957.

E. PRYOR ,,roR~IINGTON.
Notary Public.

I certify that a copy of the aboYe Affidavit was delivered
to l\fr. Louis B. Fine, attorney for the plaintiff, on the 11th
day of June, 1957.
JOHN F. RIXEY.
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Filed 6-11-57.

C.H. J.
page 35
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Filed June 11-1957.

T. A. W. GRAY, D. C.
MOTION TO STRIKE.
Now comes the plaintiff, by counsel, and moves to strike
the affidaYit herein filed on the 10th day of June, 1957 in
connection with the motion of the defendants to award a new
trial on the ground of after-discoYered evidence, on the following grounds :
l. The affidavit is based entirely on hearsay.
2. The affidavit is not clear and convincing.
3. On the face of the affidavit, the accident occurred almost
twenty (20) years ago.
4. Counsel never interrogated the plaintiff as to whether
she had a back injury in the previous accident, nor whether
she ever had a back injury.
5. That counsel making the affidavit did not participate in
the trial of this action, did not examine any of the witnesses,
was not personally present throughout the trial, and the
affidavit of counsel is only based on information.
6. That this action was brought on the 3rd clav of October,
1955, and that the information desired could easily haYe been
ascertained by interrogatories.
7. "'\Vhether or not the plaintiff's hack was perpage 36 ~ manentlv injured and was caused by this accident
was an issue in the case, and the testimony of the
plaintiff does not show that it was fabricated, perjured or
mistaken.
8. That the affidavit does not come within the rules of afterdiscovered evidence.

ALICE l\L ROUNTREE
By LOUIS B. FINE
Counsel.

•

•

•

•

•
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AFFIDAVIT.
Commonwealth of Virginia,
City of Norfolk, to-wit:
This day personally appeared before me, Elsie Martin, a
Notary Public in and for the City of Norfolk, Commonwealth
of Virginia, Nancy Wise, the undersigned, who first having
been duly sworn, deposes and says that she is the mother of
Alice M. Rountree and that the said Alice M. Rountree never
had any injury to her back at any time, save and except the
injury which occurred on September 17, 1955, by reason of the
negligence of the defendants.
NANCY T. WISE..
Subscribed and sworn to before me this 11th day of June,
1957.
ELSIE MARTIN
Notary Public.
My commission expires :
August 30, 1958.
Filed 6-11-'57.

C. H. J.
page 38
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AFFIDAVIT.
Commonwealth of Virginia,
City of Norfolk, to-wit:
This day personally appeared before me. Rlsie Martin a
Notary Public in and for the City of Norfolk, in the cdmmonwealth of Virginia, Alice M. Rountree, the undersi~ned
who first ha.ving been duly sworn, deposes and says that in th~
year 1938 she did have an accident which involved an injury
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to her leg, but not to her back; that the said injury to her
leg ~as been completely .recovered,.and she. did not have_ any
permanent injury thereto,: and, in fact, she has fully recovered
from the said leg injury, which only required bathing in hot
packs, and no injury to the bone; that her present back injury
and the. pain and. dis~bility to her back .all occurred by reason
of the accident in which the defendants caused the same on the
17th day of September, 1955.
· ·

.ALICE M. ROUNTREE.. ,. ·,
.

:...

'

Subscribed and sworn to before-me this 11th day of June,
1957.
· .
. . ;., · ' ·
. . .. ..
ELSIE MARTIN
· :~otary Public ... ·

My Commission expires:,
August 30th, 1958.

....

Filed 6-11-'57.
C.H. J.
page 39
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ORDER.
THIS CA USE came on this day to be heard upon the
motion of the defendants to vacate the judg-ment on the
grounds of after discovered evidence and award a new trial
and was argued by cotmsel.

UPON CONSIDERATION WHEREOF, the Court doth
overrule the motion for a new trial to which action of the
Court the defendants, by counsel, duly excepted.
Enter 6-11-'57.

. C.H. J .

•

•

•

•

•

•

•

•

page 3 ~
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MILLARD G. SMITH,
called as a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows:
Examined by Mr. Fine:
Q. Mr. Smith, will you tell Judge Jacob and the lady and
gentlemen of the jury your full name, age, your residence
and your occupation Y
A. Millard G. Smith; 37; 8251 Briarwood Circle, Norfolk,
Virginia~ And surveyor with Frank D. Tarrall, Jr. and
Associates.
Q. Are you a duly licensed surveyor of the Commonwealth
of Virginia and the City of Norfolk?
A. Yes, sir.
Q. And how much experience; your educational qualifications; will you state that to us, to his Honor and the jury,
please?
A. I have been in surveying business for eleven years.
Q. All right, sir. You say you are duly licensecH
A. Yes, sir.
page 4 ~ Q. I hand you Plaintiff's Exhibits 1, 2 and 6
and ask you if you have not made this survey?
(Plaintiff's Exhibits 1, 2 and 6 had been marked by the
Court in a previous trial.)
Mr. Rixey: Take one at a time. I want to know what the
difference is.
Mr. Fine: I am going to ask him.
By Mr. Fine:
Q. Mr. Smith, I hand you this survey known as Plaintiff's
Exhibit 1, and ask you if that is the survey that you made
actuallv of Colley Avenue and 22nd Street T
A. Yes, sir.
Q. ,vm you refer to that and tell us, please, what is the
width of 22nd Street?
A. 22nd Street from the face of the north cmb to the
face of the south curb is 26 feet wide.
Q. How wide is Colley A venue from curb to curb?
A. Colley Avenue from the face of the ea~t curh to the
face of the west curb is 40 feet.
Q. Will you tell us whether or not there is a traffic stop
sign there?
A. There is a traffic stop sign on the northeast corner of
Colley and 22nd Street, facing east on 22nd Street.
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Millard G. Smith.
Q. That, then, is for east-bound traffic going westwardly
into Colley Avenue?

page 5

~

Mr. Rixey: West-bound traffic.

A. West-bound traffic.
By Mr. Fine:
Q. Facing east traffic?
A. Yes, sir.
Q. Is that correct? All right, sir.
Mr. Rixey:

It is facing west-bound traffic, isn't it, sirY

By Mr. Fine:
Q. Facing- traffic going westwardly?
A. The sign is facing east and it is for west-bound traffic.
Q. Now, that stop sign is how many feet from Colley Avenue?
A. From the east curb of Colley Avenue the sign is 14-1/2
feet westwardly-eastwardly; excuse me; eastwardly.
By Mr. Rixey:
Q. 14-1/2 feet from the east curb line of Colley¥
A. Yes, sir.
By Mr. Fine:
Q. Now, I believe on the north side of 22nd Street you
have one building 132 feet, is that correct?
A. Yes, sir, 132 feet from the east curb of Colley Avenue.
Q. Then adjoining that you have 50 feet brickpage 6 ~ front warehons·e, is that correct?
A. Yes, sir.
Q. Then you have the P. H. Rose Center Shop 80 feeU
A. Yes, sir.
Q. Now, what is the difference between Exhibit 1 and Exhibit 2, if any, or is it a duplicate?
A. This-No. 2 is just a duplicate of the No. 1, sir.
Mr. Rixey: Take the No. 2 out, will you?
Mr. Fine: "\Vouldn 't it be convenient for the jury to have
two of them as long as we have them? They are both identical. I would like for the jury to have them, if your Honor
please. They are both marked.
The Court: They are already marked. Put them in.
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By Mr. Fine:
Q. Now I hand you Plaintiff's Exhibit 6 .and ask you what
is the difference between Plaintiff's Exhibit 6 and Nos. 1
and 21
A. This Plaintiff's Exhibit No. 6 was revised January
24, 1956; additional information has been added· to this plat.
Q. What additional information do you have there 1
A. The location of the southernmost track of the Norfolk
& Western Railway, which crosses Colley Avenue in an eastwest direction; also the location of a buildingQ. Excuse me, sir. How many feet is it from the southernmost track of the Norfolk & estern railroad, 22nd
page 7 ~· Street 1
A. From the southernmost track of the Norfolk &
Western railroad to the north curb line of 22nd Street is
85-1/2 feet.
Q. Now, what is the other· information that you have, sir T
A. The building known· as-at this time-as the Willis
Cleaners is shown and also a concrete driveway which was
the entrance to the P. H. Rose Company parking lot has
been added.
·
·
Q. How many feet is the entrance from the P. H. Rose parking lot to the eastern curb of Colley Avenue?
A. 225 feet.
Q. That is from the parking lot1
A. That is from theQ. Entrance to the parking lot?
A. Yes, sir.
Q. Now, how many feet is the street that is east of Colley
Avenue, known as Manteo? Is that Manteo Street?
A. Yes, sir.
Q. How many feet is that¥
A. From the ·east curb of Colley Avenue to the west curb
of Manteo Street is 875 feet.
Q. That is all shown in Plaintiff's Exhibit 6?
A. Yes, sir.

,v

page 8

~

CROSS EXAMINATION.

By Mr. Rixey:
Q. Now, as I understand it, Mr. Smith, Plaintiff's Exhibit
6 does not correct anything on Exhibits 1 and 2 but it has
the same information as 1 and 2 and, in addition to that
some additional information 7
· '
A. That is correct, sir..
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Q. But it does not render inaccurate anything on 1 and

·

A. No, sir.
Q. Is that correct 7
A. That is correct.
Q. Now, you haven't put anything here on the south side
of 22nd Street starting at Colley Avenue going east. What
is there in that space? You understood what I mean. The
south side of 22nd Street starting at Colley Avenue going
east; what is in that space Y
A. There was a service station right on the corner here,
sir.
Q. Service station? Can you put that inf
Mr. Fine: May it please the Court, we object to that because that was not involved in this case at all, what is south
of 22nd Street.
The Court: He may ask the witness the general situation.
page 9

~

By Mr. Ri.xey:
Q. All right ; there is a service station f What is

in there?
A. It was a service station.
Q. Service station?
A. Yes.
Q. ·what sort of service station? Do they sell oil and gas
in there orA. Oh, yes.
Q. Or do they sell cars?
A. No, sells oil and gas.
Q. You are sure of that?
A. As I remember at that date, yes, sir.
Q. Wasn't there a second-hand automobile place? Wasn't
that what it wasY
A. Not that I remember, no, sir.
Q. You didn't take sufficient note of that?
A. No, sir.
Q. You weren't asked to put that on the map?
A. No, sir.
Q. How far does that service station extend back going
east?
The Court : If you don't know, don't guess.
A. I don't-I don't have any idea, sir.

22

Supreme Court of Appeals of Virginia
Millard ·G. Smi°th.

page 10 } By Mr. Rixey:
Q. And what is beyond the service station 7
Mr. Fine: If you don't knowBy Mr. Rixey:
.
Q. A parking lot, isn't itT
A. I-I don't remember, sir.
Q. You don't know Y
A. I don't remember.
Q. Well, why is it, Mr. Smith, you didn't observe what was
over there?
Mr. Fine: We object to that, if Your Honor please. That
is not material in this case.
The Court: The witness has already testified that he
was directed to make the plat that he put in evidence.

By Mr. Rixey:
Q. Were you directed to put on the map the things that
you put on here?
A. Yes, sir.
Q. And nothing else?
A. That is right, sir.
RE-DIRECT EXAMINATION.
By Mr. Fine:
Q. When you were directed to put on there what you
testified as to, do you swear on oath that those
page 11 } items, the number of feet and everything, are correct, or were you just putting them down there Y
That was the inference that my friend drew.
A. Everything shown on that map is correct and to scale.
RE-CROSS EXAl\HNATION.
By Mr. Rixey:
Q. Let me ask you one more thing. Did yon take the
measurements from the railroad track to 22nd Street?
A. Yes, sir.
Q. When did you do that Y
A. On-

Q. Did you do that at the time you made the plat?
A. At the time I made the revised plat, yes, sir.
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LUTHER S. DIGGS,
called as a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows :
·
Examined by Mr. Fine:
Q. You are Colonel Luther S. Diggs?
A. That is correct.
Q. Would you state your age, your residence, and your
occupation?
A. I am 62 years old. I live at 130 Hull Street, Warwick,
Virginia. I am employed by the Virginia Electric and Power
Company in their gas department on the Lower Peninsul~.
Q. What is your position with the VirginiaA. Superintendent of Gas Distribution.
Q. How long, sir, have you been with the Virginia Electric
and Power Company?
A. 47 years, excluding some time in the military service.
Q. Mr. Diggs, are you any kin to Mr. Rountree or :Mrs.
Rountree or any of these people in connection with
page 13 ~ this case?
A. No, I am not.
Q. You have come over here by order of this court, is that
correct?
A. Correct.
Q. From Warwick, Virginia f
A. That is correct.
Q. I refer you to September 17, 1955, and ask you whether
or not you were drh1 ing your car southwardly on Colley
Avenue in the City of Norfolk and observed an imminent collision between two automobiles?
A. Yes.
Q. ·wm you please tell his Honor and the jury members
just what you saw, please, sir, and when you first saw this
lady, Mrs. Rountree, and so on, please, in your own words 1
A. I had left the w·estinghouse Supply Company on 26th
Street and had approached the intersection of 26th and Colley
Avenue. As I reached this intersection, I stopped at the stop
sign and a car was a pp roaching the intersection on .my left,
which I gave plenty of time for it to pass. As it cleared
26th Street, I fell in behind that car and followed it across the
tracks of the Norfolk & vVestern. As this car in front of me
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just cleared the railroad, a truck approaching Colley ·Av.enue
from 22nd Street ran into this car in front of me, and that
is just about the story in connection with that.
Q. Now, whose car was that that ran into-do
page 14 ~ you rememoet'the lady?
.
· ...-' .
. A. The ·car in front of me Y
Q. Yes, sir.
.
A. It turned out to be Mrs. Rountree, operator.
Q. Is that the lady who sits here Y · ·
A. (The witness nodded) The operator of the car in front
of me.
Q. State whether. or not Mrs. Rountree 's car was moving
or standing still ,vhen it was struck by this International
truck!
A. I believe it·,vas standing still.
Q. State in what position of the road it was?
as it to
the right of t~e center or left of the center 1
A. We were in the right-hand lane, both ca rs, my car and
·Mrs. Rountree's car.
Q. And what speed would you estimate she was progressing
immediately before you, when· you thought slie came to a
stop, before she came· to a stop?
· A. Between 10 and 15 miles an hour.
Q. What speed would you estimate the truck was making
as it entered into Colley Avenue?
A. About 35 miles an hour.
Q. Coming from 22nd, sir? ,vhen it came ont of 22nd
Street, state in what manner it came out. Did it mnke a
right-hand turn or left-hand turn or did it go
page 15 ~ straight f
A. The young man driving the truck attempted
to make a right-hand turn but he didn't, of course, he didn't
do it. He came in contact with Mrs. Rountree's car.
Q. State whether or not the truck had come to a stop at
22nd Street before entering Colley Avenue.
A. Not to my knowledge. I don't see how it could.
Q. Now, Colonel, I will ask you if you would he g-ood enough
to come down here and let me explain this plat to vou.
Colley A venue, as you know, runs north and south, 22nd
Street runs eastwardly. It does not cross o-ver ntA. That is correct.
Q. Let this represent the truck (indicating), let this (indicating) represent your car-they don't have another one
(indicating models). Let this represent the lady, and ,vill
you take these two cars and show just where tl1ey were, where

,v
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they came to a ?stop and how the truck maneuvere9- oiit, if' you
.pleasef·.·
·
A. This is the-which one?
Q. This (indicating) represents the curb lines, this is the
street.· ,, · · ·
A. This is Mrs. Rountree's car.
Q. This is the intersection right here.
A.· 'This is about as close as I can get it, right along there
-(placing model).
Q. ·where were you?
-page 16 ~ A. {Witness placing another_ model).
Q. All right, sir. Now, take that pickup truck
and show how it came over.
A. This truck came over here about like that (placing
model).
·
Q. What room, if any, was there between the Rountree car
operated by Mrs. Rountree, and this curb line!
·
·
A. I would say a matter of a few reet, very few feet.
Q. · Could ·you give us ·your estimate, when you say a few
feet?
A. About three feet.
Q. About three feet?
A. From the curb.
Q. From the curb. All right, sir. Now, would you take
your seat, please, -sir?· Now, ·immediately following that collision, what did you do?
A. Why, I got out of my car and walked to Mrs. Rountree 's
car to see whether or not she was hurt, .if I could offer any
assistance. When I arrived, her car, she was trembling
considerably, as I placed my hand on her shoulder and told
her to try to quiet down, that I didn't believe she had been
hurt badly, or words to that effect. I don't know exactly
what I said. And while holding my hand on he.r shoulder
trying to quiet her, I looked across the street on the opposite
side-let me point here about where that was.
page 17 ~ Somewhere about here (indicating).
Q. That would be south of theA. Yes.
,
Q. -southern line of 22nd Street?
A. That is right. It was a police patrol car.

By Mr. Rixey:
Q. You nlaced that on the east side of the street?
A. That is right, headed north. I-I don't believe those
polire officers saw the accident.
0
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Mr. Rixey: I object to what he says he believes.
The Court: Objection sustained. You may say what you
saw.
A. I went over to the police officer and told him that there
had been an accident right in front of them and that thl'y had
better investigate, that I thought this lady had been hurt ·
which one of them did get out, come over and immediately
after that I just gave him my card, which I thought was the
honest thing to do, and told him that I was leaving because
people began to gather and accumulate, traffic was started to
tie up and I wanted to get out of there. I had businesst
too.
By Mr. Fine:
Q. You gave your name to the police officers?
A. Police officers.
Q. And that is where Mrs. Rountree got your name from?
A. I don't know how they got it but I gave it to
page 18 ~ the officer that came from the patrol or the call
car.
Q. Have you any interest in this case¥
A. None whatsoever.
CROSS EXAMINATION.
By Mr. Rixey:
Q. Colonel, as I understand it, you were driving your car?
A. I am sorry, didn't hear you, Colon.el.
Q. As I understand it, you were alone in your cad
A. That is correct.
Q. And you had been traveling east on 26th Street?
A. That is correct.
Q. ,,Then you got to Colley, you brought your car to a
stop?
A. Correct.
Q. And let Mrs. Rountree 's car go by, going south on
Colley A venue?
A. That is correct.
Q. Is that right?
A. That is correct.
Q. And you fell in behind her?
A. That is correct.
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Q. At what speed was she going when she
page 19 } crossed the front of your car as it stood still Y
A. In my opinion she was traveling about 20 or
25 miles an hour.
Q. And I believe you said that at the time she crossed the
railroad track she was going about 10 or 15 t
A. That is correct.
Q. At what time, then, did she slow down from 20 to 25,
to 10 to 15?
A. I would say that it was a general breakdown approaching the railroad. She began to slack her speed approaching
the railroad crossing.
Q. And as she did that, how close were you behind her¥
A. Oh, I would say anywhere from 20 to 30 feet.
Q. And you were preparing to pass her, weren't you T
A. Well, I was hoping to get across; when we crossed the
tracks, I was hoping to be able to get by her because she was
traveling soQ. It wouldn't be very difficult Y
Mr. Fine: Let him answer.
By Mr. Rixey :
Q. Have you finished T
A. I was looking to the left for clearance to see if I l1ad
room to pass because she w·as driving slower than you normally drive in a place of that kind.
·
Q. And it wouldn't have been a difficult matter
page 20 } for you to have passed her if she was going 10 or
15 miles an hour, would iU
A. No; no.
Q. And so you were intending to pass her?
A. I was looking out to the left to see if the coast
was clear.
Q. Had you actually started to pass her?
A. No. No, I didn't get that far. This truck came out,
prevented.
Q. ·where were you in reference to Mrs. Rountree 's rar
and in reference to the railroad, or however you may fix
it, at the time when you first saw the truck?
A. We had just cleared the railroad.
Q. What do you mean ''we'' had?
A. A very short distance. Well, both cars.
Mr. Fine: Let him answer, let him finish.
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.:,.' A. , Both cars; . Mrs~ Rountree '·s · car and- my car, had just
cleared the. tracks a short· distance; I don't know; I would
-say maybe 60 or 70 feet more or less from the right of way
to the railroad, to this 22nd Street.
-· .
By Mr. Rixey:
·
·
·
.
Q. Do you know how far it is from the southern-wait a
minute now-from the southernmost track of the railroad,
to the northern curb line on 22nd Street?
.
A. Oh, I never-I wouldn't know exactly where
page 21 t that track is. I would say it was somewhere
around about 40 or 50 feet. · I ·am guessing now.
Q. And you:think you were in that distance of 40 feet when
you first saw the truck?
A. · When-40 feet· away from the railroad track, now f Q. You said that when you first saw the truck you were
between the railroad track and 22nd Street f
A. That is correct.
Q. All right. And you said you think that distance is ahout
40 feet?
A. 40 or 50.
Mr. Fine: I object to that. He said the distance between
the railroad track and the curb was 40 or 50 feet but he didn't
answer it that way; it is misleading, I object to it. ·
By Mr. Rixey:
Q. Well, let's see if you didn't, now. As I understand it,
you say that when you first saw the truck you had crossed the
railroad track and were in the space between the railroad
and 22nd Street?
A. Correct.
Q. Is that righU
A. That is correct.
Q. All right. And you have said that you think that space,
the space from the railroad track to 22nd Street,
page 22 ~ is about 40 to 50 feet?
A. I judge, guess it to be. I bad no occasion to
check it, Colonel.
Q. So when you first saw the truck, then, you were in that
space between the railroad track and 22nd Street?
A. !was.
Q. And moving at 10 to 15 miles an hour T
A. Yes, about that speed, approxQ. Did you stop before the actual impact?
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A. Before the impact? Yes, I did; yes, I did.
Q.. vVhy did you stop 1
A. I saw that truck coming out there at that Rpced and
I knew there was going to be trouMe.
.
Q. What sort of effort was the young man making to
make his turn, ·e,ffort he was making.
A. That! couldn't say too much except that he-llis wheels
was turned considerably to the right.
Q. Now, Colonel, didn't you testify in this case before
and didn't you testify this way: (Reading) ''He' '-referring to the young man driving the truck-"was making an
awful turn trying to get out here, such a terrific turn that I
could almost say that I saw his wheels sliding, trying to
make the complete turn, which he didn't manage''?
A. Well, I would say that the boy was making, certainly
making an effort to make a right-hand turn into
page 23 ~ Colley Avenue, no question about that, and it
looked like to me he was doing a pretty good job
of turning his wheels .
. Q.. And didn't you testifyMr. Fine: Don't cut him off. Let him get through.
Mr. Rixey: · I am sorry.
Mr. Fine: You have done ~hat four times already.
By Mr. Rixey:
Q. I thought you had finished, Colonel. I am sorry.
A. Well, the wheels, of course, of the truck, was turned
apparently just about as far as a man could turn them.
Q. Are you through now, sir?
A. Yes.
Q. You testified this way, didn't you, before : (Reading)
'' That is, it appeared to me that he was doing· all he could
do. It looked like he was pulling on that wheel trying to get
around the corner without hitting this car''?
A. I think he did. I think the bov tried.
Q. You testified that way before, didn't you?
A. I think the boy tried to make the-to turn.
Q. That is correct, isn't it?
A. Well, the best of my memory it is, yes. How a man
makes a turn, Colonel, I-I am sorry, I Q. You testified before f
A. I can't remember ev-ery move.
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Mr. Fine: Don't cut him off.
The Court: He hasn't said anything contrary to
what you read to him.
Mr. Rixey: All right. He just hadn't said it before.

page 24 }

By Mr. Rixey:
Q. You testified last time that you saw this truck before it
started to make its turn, didn't you Y
A. Saw the truck before?
Q. Yes.
A. I did. I still say I did.
Q. You saw the truck before it started to make its turn Y
A. I think I did. I am pretty sure.
Q. You saw it before it came out into 22nd Street, didn't
you?
A. Came out of 22nd?
Q. Came out of 22nd into Colley.
A. I saw it as it approached Colley Avenue.
Q. Yes.
Q. When it was traveling at that speed I couldn't spot the
exactMr. Fine: Let him answer. If Your Honor please, I object to counsel not permitting the witness to answer.
The Court: I think the witness can take care of
page 25 } himself.

By Mr. Rixey:
Q. When you first saw that truck, you saw it was out of
control, didn't you?
A.. No.
Q. What?
A. No. I never said that, Colonel.
Q. You saw he was making the terrific effort to make his
turn?
A. That is as he got out of 22nd Street, yes, sir.
Q. And you thought it was under control?
A. I don't-I didn't know what was-whether or not it was
out of control. I am saying this, that with the speed of the
truck it appeared that it was out of contro~ In other words,
he didn't have brakes.
Q. Exactly. It appeared to you that he didn't have any
brakes?
A. That is what I would think. Either that or he didn't
apply the brakes. I couldn't tell, of course.
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Q. Now, you had a talk with him afterwards, didn't you?
A. Beg pardon Y
Q. You had a talk with the driver of that truck right there
on the scene, didn't you?
A. I did not.
page 26 ~ Q. Vv ell, let's see if you didn't say last time. I
ask you if you didn't testify this way. I ask you
a question and I believe you sayMr. Fine: Excuse me, Mr. Rixey. Now, you asked him
if he didn't have a conversation with this man. He said he
didn't. I object, if Your Honor please, if it has anything else
other than that to contradict him by. There is nothing in
the record to do it, either.
By Mr. Rixey:
Q. Well, let me ask you this : Did you hearMr.. Fine: I object to any statement unless it is in contradiction.
The Court: Let him complete his question.

By Mr. Rixey:
Q. Let me ask you this : Did you hear the young man
make a statement?
A. I did.
Q. All right. Tell the jury, please, what-you mean to say
that he didn't make it to you but you just overheard it?
A. He made a general statement. I don't know who he
was talking to or who he directed his statement to but heQ. Tell us what statement he made.
A. He said that he was sorry, that his brakes had failed on
him, he was unable to stop. And that is-that is the conversation coming from the driver of the truck; not to me.
page 27 ~ Q. You heard him make that statement?
A. He said it and I heard it.
Q. You heard him make that statement?
A. I did.
Q. And ~Tour point is that he didn't make it to you, 1s
that whatA. That is correct.
Q. But you heard him make the statement?
A. I did.
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The.: Court:: Was,there.any controversy a.bout the braJrnJ1ot
holding!
·
·
· . ·: :::'I' '
Mr.. Rixey: . No.,. sir.
r .. : ·.
The Court: You can save a little time. It. is conced.ed:that
the brakes didn't hold. All the evidence- ·
Mr. Rixey: If that is conceded, that is· all right;-::sir. I
think we have to prove it.
Mr. Fine: The burden is on~have you finish.~,: Mr.
Rixey7
:Mr. Rixey: No, sir.
By Mr. Rixey:
.
.:
. Q. Now, you say that the police· officers' car-I don't want
to misquote you-was over here where you placed it on tlie
diagram?
A. In that vicinity, yes, sir.
Q. Well now, what do you mean by "in that
page 28 } vicinity'' ?
A. Well, I would say just as I pointed out a few
minutes ago, if I can move one of these-this police· patrol
car was somewhere along in there. It was certainly not at the
intersection. He was back from it. I don't know exactly
where he was.
Q. Well now, of course, ColonelA. It is a barbecue stand over here, ov·er in that-I don't
know whether it is here or-but it is over on that side of the
street.
Q. What, sirY
A. Barbecue stand, I believe.
Q. Now, it is my recollection, Colonel-I may be mistaken
but you won't be here, very likely, when the· officer is· here,
but it is my recollection that he sai.d his car was parked over
here off the street, over on the west side Y
A. I don't know what he said, Colonel Rixey.
Q. Well, you are still of the opinion thatA. No, sir.
Q. -from your testimonyA. No, sir, I don't have an opinion. I am positive.
Q. You are positive?
A. (The witness nodded).
Q. You are positive that the car was over there on theA. Iam.
·
page 29 } Q. -on the east side f
A. I am.
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RE-DIRECT EXAMINATION..
By Mr. Fine:
.
Q. Let me ask him this: Was there any fluid, any brake
fluid under any of the wheels at the time of the accident?
A. I didn't s·ee any.
Q. Did you look Y
A. I did.
Mr. Rixey: Well now, if Your Honor please; I thought it
was admitted-I just want to know whether it is admitted
that the brakesMr. Fine: The burden is on them.
The Court: I think all the testimony has shown that the
foot brake wouldn't work.
Mr. Rixey: Yes, sir, all right, sir.
The :Court: You may go.
The Witness: I am going back to Hampton, soThe Court: Yes, sir.
Mr. Fine: May he be excused 1 We would like toThe Court: I said you may go.
The ,vitness: Thank you.
page 30

~

OFFICER JULIAN C. O'BRIEN,
called as a witness on behalf of the plaintiff, and
having been first duly sworn, testified as follows :
Examined by l\fr. ,veinberg:
Q. State your full name, please, sir?
A. Julian Chambers O'Brien.
Q. How old are you, Mr. 0 'Brien 1
A. 47.
Q. Where do you live, sir?
A. 833 West 48th Street.
· Q. What is your occupation?
A. I am in the Norfolk Police Department.
Q. vVere you employed on active duty with the Norfolk
Police Department on September 17, 1955, the date of this
accident?
A. I was.
Q. Were you in company with Officer Gene Payne?
A. I was.
Q. At the time of this accident, Officer, will you tell us
where you were?
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A. I was parked in a drive-in restaurant lot between 21st
and 22nd, on Colley, on the west side.
·
Q. And was your back to the accident f
A. It was.
Q. Or were you facing it t
page 31 ~ A. It was.
Q. Did you see it happen Y
A. No, sir.
Q. ,vhat directed your attention to it?
A. A crash.
Q. You heard the noise and then went up there f
A. Yes, sir.
Q. Officer O'Brien, did you turn your car a round to go
back theret
A. Yes. I had to back up just a little and turn out of
this driveway and then I was headin~ north on Colley trnd
I parked on the corner of 22nd and Colley.
Q. In other words, you didn't walk, you turned the c'.:lr
around to go over there f After you turned your car around
to drive up there, would that red vehicle there represent the
vision of your car, approximately?
A. That is correct.
Q. That is the way you came back up there?
A. That is where I parked, approximately.
Q And you parked right there?
A I parked approximately where that red car is.
Q. Good, sir. Now, Mr. O'Brien, will you state exactly
what your investigation disclosed, in your own ,rnrds; jnst
state what you found there.
A. Well, I found that the car driven by 1\frs.
page 32 ~ Rountree was going-was going south on Colley
Avenue and she was in the lane of traffic, proper
lane of traffic, and I found that a small truck, I don't remember the exact size right now, I believe it was a quarter-ton
truck, had-was going west on 22nd Street and after questioning the driver he failed to stop due to brake failure, and he
made a right turn, which would be a north direction into 22nd
Street, striking Mrs. Rountree's car, which waR going south
~co~~

-

Q. V..T as Mrs. Rountree 's car in the lane of traffic?
A. It was in the -just right of the center of the street.
That is going in a south direction.
Q. She was on the proper side of the street?
A. That is correct.
Q. Now, did tl1e boy tell you how fast he had been going?
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A. He told me that he was coming down 22nd Street at
approximately 20 to 25 miles an hour and whenever he applied his brakes, which was somewhere in the vicinity of
Center Shops parking lots, which is up 22nd Street a ways,
that his brakes failed to hold.
Q. Do you know about how far it is from the intersection
to the Center Shops parking lot where he said he first noticed
his brakes failed to hold f
A. Well, I would say offhand it is approximately half a
block.
Q. About half a block?
page 33 ~ A. Yes, sir. I would say that, offhand.
Q. And did he say whether or not he tried to use
his hand brake?
A. I don't remember whether he told me that or not.
Q. Did he tell you why he did not g·o straight ahead instei,d
of turning?
A. No, I don't believe he did.
Q. Did he tell you why he did not cut to his left f
A. No, I don't remember that he told me why he didn't.
Q. Did he ever at any time make any claim about having
a defective hand emergency brake?
A. I don't remember as he mentioned the hand emergency
brake at all.
Q. Did you notice if tlw pickup truck had a hand emergency
brake!
A. No, sir. I don't remember that I noticed it at that time.
I would assume that he had it but I didn't notice. I couldn't
say that heI\fr. ·weinbcrg: Answ·er Mr. Rixey.

CROSS EXAMINATION.
ByMr.Rixey:
Q. Mr. 0 'Brien, when this accident occurred, where was
your car parked'?
~
A. My car was in a drive-in restaurant lot at
page 34 ~ thcQ. ,vm yon come down here and place it, please f
A. Yes, sir.
Q. Say that this is Colley Avenue here and this is 22nd
Street.
A. My ear was parked in the drive-in lot, which is a
restaurant here behveen 21st and-I believe it is Buster's
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-Drive-In Restaurant at that time. I was faced in approxi·mately this direction right here (indicating).
· Q. So you were off Colley A venue?
A. I was· in the parking lot.
Q. On the west side Y
A. On the west side of Colley.
Q. And when did you move your car?
A. I moved it after we heard a crash and looked out the
rear of the car and see1i an accident that occurred.
Q. And then what did you do T
A. Well, we put the car in reverse and came out of the
driveway and came back in this direction and parked right
here, and begun a message on an accident ; and proceeded
to investigate.
Q. That was after the accident!
A. That was after the accident occurred.
Q. I believe you said you had a conversation with the young
man who was driving the truck t
A. That is right.
page 35 ~ Q. As I understand it, you did not actually see
the· accident itself T
A. I didn't see the accident; I-just as I say, I heard
it.
Q. Will you please tell the members of the jury here as
near as you can, the substance of your conversation with
the driver of that truck?
A. Well, the nearest thing that I-the only thing that I
can actually remember is that we asked him what happened
and he told us that whenever he applied his brakes that he
didn't have any; and so from thereQ. Did you look for any brake fluid on the ground?
A. Well, we looked for some and we found a few oil stains,
some oil substance on the ground underneath the car, hut to
say exactly that it was a brake fluid we couldn't actually
determine that but-butQ. Did you test the brakes?
A. I don't remember. I have been thinking about that.
I don't remember whether I did or not.
Q. And did he tell you how fast he was going when he
found his brakes wouldn't hold?
A. He told me 20 to 25 miles an hour.
Q. Did you see anything there to indicate whether or not
that was true as far as the speed is concerned?
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A. Well, from-·from where he turned-no, I
couldn't see any brake marks or anything o~ that
kind where he actually turned, it was just a little
rubbed tire marks as near as I remember. Other than thatit was very short.
Q. When the two came together, state whether or not either
one moved or whether they both stopped right where the
impact occurred.
page 36

~

Mr. Fine: I object to that. He said he did not see, heard
the impact only.
·
Mr. Rixey : I think he could tell.
The Court : He can testify if there was any tire mark
showing the movement of the. car sideways.
Mr. Fine: Yes, sir.
By the Court :
Q. Was there such mark on the street?
A. Not that I remember. It seems as though that the car
driven in a southern direction was still sitting straight ahead,
as near as I could remember.
By Mr. Rixey:
Q In other words, it htttln 't bee1i'-'moved by the impact?
A. Well, I couldn't say that it hadn't been moved. I could
say that it was still heading in a southern direction, such
as east-and-west direction.
Q. Parallel with the street itself?
A. That is correct.
Q. And I believe you say that it was near the
page 37 ~ center but on the right-hand side?
A. It was just to the right of the center of the
street, heading south.
Q. In other words, if my pencil is in the center of the
·
street, her car would have been close to that?
Mr. Fine: I object. Let him pleace it. That is leading.
The Court : I think the witness has already amplified. He
said on three occasions that the plaintiff's car was to the
right of the center line.
By Mr. Rixey:
Q. Close to the center,. is that righU Did you say close?
A. It was in the southern lane of traffic, just right of th~
right of the center of the street.
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Q. Do you know the width of that streetT
A. No, sir.
Q. Well, the plat shows it is 40 feet wide. Do you know
the width of her car, DeSoto carY
A. No, sir, I don't know the width of the car.
Q. Did you take notice of the distance between the righthand side of her car and this western curb line Y
A. No more than just the fact that it was nothing in
there.
Q. It was open!
page 38 } A. That is correct.
By the Court:
Q. How many lanes at that point on Colley Avenue?
A. It is two lanes in each direction.
Q. Each way?
A. Yes, sir.
By Mr. Rixey:
Q. Are there any white lines down marking the lanes at
all!
A. No, sir.
RE-DIRECT EXAMINATION.
By Mr. Weinberg:
Q. Mr. O'Brien, one of your remarks surprised me. I
wonder if you would refer to your notes, if you haveA. I don't.
Q. -written down, and tell us how fast that boy told you
he was going, in view of the fact you previously testified in
two places, said he was going 25 miles an hour ..
A. Well, I don't-I don't have any particular notes, no
more than just this accident form that we filled out, which
isQ. Do you remember having previously testified, sir, that
the boy said he was going 25 miles an hour t
page 39 }

Mr. Rixey:
The Court:
Mr. Weinberg: I am
today was different.
The Court : You may
surprise.

This is his witness.
You can'ttaken by surprise. His testimony
cross-examine if you are taken by
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Mr. Weinberg: I certainly am because I have it right
here (indicating transcript).
By Mr. w·einberg:
Q. Do you remember previously testifying that- the boy
told you he was going 25 miles an hour?
A. Yes, sir.
The Court: 25; that is what. he said today.
Mr. Fine : No, he said 20 to 25.
The Court: The last time he said 25. The first time today
it was 20 to 25; the second time, 25.
Mr. Weinberg: Very good,,sir.
By Mr. Weinberg:
Q. v\T ould the 25 miles an hour be correct as to what he
told you?
A. Well, according to my record here on this report, that
is what be told me.
Mr.

,,reinberg:

page 40

~

Very good.

RE-CROSS EXAMINATION.

By Mr. Rixey:
Q. Would you read your record out ther~, if yon have a
record?
A. ·weII, I hav·e the a~eident form that the police car can·y
on-rather, on there files.
Q. What does that say Y
The Court: Refresh your memory.
A. CWitness consulting report) He told me at that. time
that he was going 25 miles an hour, and that is what I have
down there.
OFFICER GENE L. PAYNE,
called as a witness en behalf of the plaintiff, and having been
first duly sworn, testified as follows:
Examined by Mr. ,,Teinberg:
Q. Are you Police Officer Gene Payne?
A. I was police officer.
Q. You were?
A. Yes, sir.
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: Q.: Were. you a police officer on September 17, 1955?
A. Yes, sir.
·
·
page 41 ~ Q. On active duty with the Norfolk Police Department?
A. Yes, ·sir, I was.
···
Q. And were you working as ·a partner of Officer O'Brien,
who just testified?
A. I was, sir.
Q. Did you have occasion to- investigate the accident at the
inters·ection of 22nd and Colley· with which :we are concerned
·here 'today?
·
·
·
·
A. Yes, sir.
.
Q. wm you state exactly what you recall about the :accident after you heard the crash and went back -to look at it_¥
A. Well, we had gone back to the accident and· Mrs .
.RountreeThe Court : Try to raise your voice. The lady can't hear
you.
A. Went back to the accident and Mrs. Rountree seemed
to be hurt; so we put her in the: police wagon a:nd I fook her
on to the hospital while Officer O'Brien stayed at the accident.
·
By Mr. '\Veinberg:
Q. You didn't follow the ·investigation at all, then 1
A. No, sir, I did not.
Q. You just took her right to the hospital f
A. Y.es, sir.
Q. "\Vas she admitted?
page 42 ~ A. I couldn't say if she was admitted or not,
sir.
Q. You never took her out of there, did you?
A. ·No, sir, I did not. I returned back to the aceiclent.
Q. Did you call anyone from the hospital?
A. I believe I called her husband.
Q. Then :vou returned to the scene of the aceident f
A. Yes, sir.
Q. "\Vhat were the weather conditions that dav?
A. It was clear, dry, and the sun shining.
·
Q. And it was about a little after noon, was it noU
A. About 12 :45, something of thatQ. 12:45?
A. Yes, sir.
Q. And it was on a Saturday, I believe?
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A. Yes, sir.
·Q. Did you observe whether there was any brake fluid under
the truck or in back of the truck 1
A. I can't say if there was or not.
Q. And you had no conversation with the Gregory boy,
did you?
.. A. No, sir.

CROSS EXAMINATION.
By Mr. Rixey:
Q. Mr. Payne, you are no longer a member of
page 43 ~ the Police Department? · ·
· A. No, sir, I am not.
Q.. When you took Mrs. Rountree to the hospitalA. Yes, sir, I did.
Q. -did she get into your car under her own power!
A. I helped her in, ·sir.
Q. Was she walking around the.re?
A. I-I believe she was. She walked to the car.
Q. Walked to the car?
A. Yes, sir, with my help.
Q. And walked from the car into the hospital, is that
right?
A. No, sir. I got a wheel chair at the hospital.
Q. And you say that you were not concerned with the investigation, you left that to Mr. O'BrienA. Yes, sir.
Q. -that you took Mrs. Rountree to the hospital. Did you
go back there after you took her to the hospital?
A. Yes, sir. We went back ~nd swept up the gla8s.
Q. Well now, could you tell the jury, please, where :Mrs.
Rountree's car was stan<lin~ after the impacU
··
A. It was just in the middle of the intersection.
Q. The middle of the intersection!
A. Yes, sir, to my knowledge.
Q. Well now, come down here: would you mind
pag(l 44 ~ taking that car and placing it where you think it
was?
A. Her car w·as approximately-let's see-just about like
that. (Witness placing model)
Q. And how far would you say it was from the right-hand
side of her car over to this curb? Would you be able to
.say!
A. This is where the street becomes to get bigger.
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(Examining exhibit) Right here (indicating).
Q. Let's take No. 6, which he says cov-ers everything. All
right.
A. Right here (indicating) is where you cross the railroad
tracks; but right over here there is no curbing. There is a. just where the asphalt is.
Q. Then there is no curb here where he has put a curb, 'is
that rightT
A. No, there is not. She was-she had come over here;
and I would say that she was-well, she wasn't over the center
line but she was I will say about a foot from it or maybe
right close to it.
Q To the center line Y
A. To the center line. I don't know if there is any center
lines in the street or not, but I would say to the middle of
the str-eet.
Q. Her car stood in the middle of the street?
A. No, I say close to the middle of the street.
Q. Close to the middle of the street?
page 45 ~ A. She was on her side of the street.
Q. Close to the middle of the street!
A. (The witness nodded}.
Mr. Fine: On her side of the street; don't misquote him,
please, sir.
Mr. Rixey: I am not misquoting.
Mr. Fine: You said something about the middle of t.he
street.
Mr. Rixey: If you will let me examine him, I will appreciate it.
Mr. Fine: If you will quote him correctly.
By Mr. Rixey:
Q. I am quoting you correctly? As I understand it is
there; if I am wrong, say so, please. You found her car
close to the center of the street but on her side?
A. That is right.
The Court: Have a seat, sir.
By Mr. Rixey:
.
Q. Well now, you have told us that there is no curb here,
that the surveyor has put in. The surveyor savs that street,
the hard surface part of that street is 40 feet wide. Have vou
·
anything to deny that?
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A. No, sir.
Q. Do you know the width of the DeSoto car Y
A. I beg your pardon, sir 7
page 46 ~ Q. Do you know the width of a De Soto car?
A. No, I do not, sir.
Q. Was there anything in this space between her car and
this curb line on the west side?
A. I don't know if there was or not, sir.

•

•

•

•

•

WILLIAM J. AMES,
.
called as a witness on behalf of the plaintiff, and having been
:first duly sworn, testified as follows:
Examined by Mr. vVeinberg:
Q. You are Mr. William Ames, is that correct, sir T
A. Yes, sir.
Q. Will you state your age and address, please, sir?
A. 42. 1503 Powhatan Court, Norfolk, Virginia.
Q. What is your business address?
A. 603 Bank of Commerce Building.
Q. What is your occupation, sir?
A. I am General Agent for the Mutual Benefit Life Insurance Company.
page 47 ~ Q. And are you qualified as an actuarial expert?
A. Well, I have a chartered life underwriter's degree, which
involves the study of actuarial work.
Q.· Are you familiar with the standard mortality table
which is commonly used in your business?
A. Yes, sir.
Q Can you tell us the life expectancy of a white female
35 years of age?
Mr. Rixey: I object to it, if Your Honor please.
The Court: What is the purpose of the question?
Mr. ·weinberg: The medical evidenceThe Court : Loss of ca rnings orMr. Weinberg: The medical testimony here today will
show that she is going to have a permanent disability, and we
have a right, if Your Honor please, under the authorities, to
show how many years she is going- to live; how many years
she is going to live with this disability, with this pain.
The Court: Excuse the jury, unless you submit authority.
I know you can put it in if it is a question of loss of wages;
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but damages for pain and suffering, if you have any authority for it- '
Mr. Weinberg: I can get the authorities.
The Court: You haven't it with you nowt .
Mr. Fine: We will bring it to you after lunch
.page. 48 ~ and call Mr. Ames back.
The Court: Very well. I sustain the objection
at this time. You may. go.
Mr. Fine: I wonder if you would be back at two o'clock!
The Witness: I can be back.

page 61
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~

Mr. Rixey: Could I bring out the fact that this company
did make trucks prior to this year 1953, in which the foot
brakes were hooked up to the same system as the hand
brakes.
Mr. Fine: We object to it, if Your Honor please.
. The Court: Objection sustained. I think one gets in a
motor vehicle, is supposed to acquaint himself with what the
truck instrumentality- ............ will do.
Mr. Fine: I ask Your Honor to disregard the statement
of counsel as not evidence bearing on this case and an -.improper statement of counsel in the presence of the jury.
··
Mr. Rixey: If Your Honor please, I would like to take
an exception to Your Honor's observation on those lines. '

page 64

•
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MRS. ALICE M. ROUNTREE,
the plaintiff, having been first duly sworn, testified as f ollt>ws:
Examined by Mr. Fine:
Q. Mrs. Rountree, would you tell Judge ,Jacob and ,the
members of the jury your full name, please ma 'am?
A. Alice Marie Rountree.
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Q. Won't you speak up so all of us can hear you? I will
stand over here so you can direct your voice.
A. Alice Marie Rountree.
Q. And your age?
A. 35.
Q. Where do you live?
A. 540 Dixie Drive, Norfolk.
Q. And before this accident, what·did you do? What was
your occupation? Housewife Y
A. Housewife.
Q. Did you do anything else in connection with your duties
as a housewife Y
·
page 65 ~ A. Yes, sir. I used to help my husband at the
service station.
Q. Your husband runs a service station?
A. Yes, sir.
Q. Did you ever assist him any in connection with the
operation of the service station?
A. Yes, sir ; gas, and working inside.
Q. Working on the inside?
A. Yes, sir.
Q. Where is your husband's gasoline service station Y
A. It is on Azalea Garden Road, Gulf Station.
Q. All right. I believe you are married Y
A. Yes, sir.
Q. And you have bow many children?
A. I have five.
Q. On September 17, 1955, had you or not recently been
operated on in connection with a major female operation?
A. Yes, sir, June 10th.
0. On June 10th preceding the SeptemberA. September, yes, sir.
Q. And on September 17th you were driving a De Soto
1950 car going southwardly on Colley A venue, is that correct?
A. Yes, sir.
Q. About what speed were you making at that time?
A. Approximately 15 to 20 miles an hour.
page 66

~

l\fr. Rixey: I didn't understand ,vhat she said.

Mr. Fine: 15 to 20 miles per hour.
By l\fr. Fine:
Q. And you were alone, I believe 7
A. Yes, sir.
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Q. The weather conditions were dry, clear Y

A. Yes, sir.
Q. Is that correcU It has been testified to.
A. Yes, sir.
Q. All right. Now, after you had crossed or gotten to the
railroad tracks, did you slow up or did you increase your
speed?
A. No, sir, I slowed down.
Q. All right. That is the block just before 22nd Street, is
that correct Y
A. Yes, sir.
Q. As you approached 22nd Street and you crossed 23rd
Street or the railroad track there, what was your speed
then?
A. Well, about 15 miles an hour.
Q. What side of the road ,:vere you proceeding on?
A. The right-hand side.
Q. Will you tell us, please, from there on, after you crossed
the track, you had decreased your speed; just what did occur?
A. ·well, I was going south on Colley Avenue.
page 67 ~ Q. Won't you speak up a little bit louder, because these folks want to hear you.
A. I was traveling south on Colley Avenue and oYcr on
the left going up 22nd and Colley it is a buildingQ. Do whaU
A. A building on the corner of 22nd and Colley, and this
truck came out from beside the building, to me, at a terrific
rate of speed.
Q. "\Yhat speed would you say he was making as he came
ouU
A. I would say about 35 to 40, because the truck was weaving back and forth.
Q. Weaving?
A. Yes, sir. I thought it was going to turn over.
Q. What did you do when you saw that truck come out
there?
A. I stopped.
Q. All right. And what side of the street did you stop
on?
A. The right-hand side.
Q. And how close would you say you were, if there was
a curb there¥
A. Well, Mr. Fine, I-I-I was close if there had been a
curb. I was on the proper side of the street and I wasn't
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in the middle of the street. I was in the proper
lane of traffic.
Q. How close were you to the l'ight-hand as far
as you could get over; how close were you f How many feet,
approximately¥ If you don't know, just tell us.
A. Well, I can't say for sure.
Q. You don't know how many. vVere you over on the
right-hand side f
A. Yes, sir.
page 68

~

Mr. Rixey: I object to leading.

A. I was on the right-hand side of the street, yes, sir.
By Mr. Fine:
Q. ,vas your car stopped or was it moving at the time you
were struck!
A. I had stopped.
Q. You had come to a stop Y
A. Yes, sir.
Q. And what part of your car was struck by the truck f
A. The left-hand front.
Q. Left-hand front Y
A. Yes, sir.
Q. Now, I hand you a repair bill and ask you if these ""ere
not the items that were damaged on your cad
Mr. Rixey: If Your Honor please, I think it is more proper
for that to come from a repairman. This is his
page 69 ~ witness and I think she ought to testify to what
damageMr. Fine: I would like to refresh her memory, Your Honor.
It occurred September 1955. ,Tust as to ""hat parts were
damaged. I have two estimates here.
1\fr. Rixey: I think that ought to come more properlyThe Court: You can't refresh her memory except by a
memorandum made by herself. She may remember what part
of the car was struck withoutMr. Fine: All right, sir.
By ].\fr. Fine :
Q. Tell us what items were damaged on your car, the car
you ""ere operating, if you will, if you can remember; if not,
we will get the mechanic to testify.
A. I never saw· the car until after I came l1ome.
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Q. All right.
A. The left fender. Of course, my left-hand door· was
damaged. The glass was broke. The headlight, the grille and
the bumper, to my knowledge.
· .
Q. All right. And were you hurt or notY
A. Yes, sir, I was.
Q. Were you taken to the hospital Y
A. Yes, sir.
Q. That dayY
A. Yes, sir.
Q. After you arrived a.t the hospital, what treatpage 70 ~
ment was accorded youT Do you know?
A. In the emergency room T
Q. Yes, ma 'am.
A. Well, I had an examination. I think I was given
medications. Mr. Fine, that isn't too clear.
Q. All right. If you don't remember, that is all right.
A. I don't know.
Q. Then, after being in the emergency room, you were
taken to another room?
A. Yes, sir.
Q. A private room!
A. Yes, sir.
Q. And did you have nurses to help you?
A. Yes, sir.
Q. Wait on youT
A. Yes, sir.

Mr. Rixey: I object to leading her.

A. I had private nurses.
By Mr. Fine:
Q. All right. Let me ask you this, please : ,.,{ere you
in any pain or not?
A. Yes, sir.
Q. What kind of pain?
page 71 ~ A. Pain in the back of my neck. My head was in
a traction, three-pound wefo;ht on the end. l\Iv
left arm was like it was paralyzed. I had no use of mv left
arm. The lower part of my back and my left le.g-. I hadQ. This traction that you mentioned with a three-pound
weight, how long did you have that on your head?
A. Well, for the-my whole stay in the hospital, fifteen
days, off and on.
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'. Mr. Rixey: How long did\·she \say? : .
Mr. Fine : You can ask her when you get there.
Mr. Rixey: I would .like, ·to .. hear. the witness when .. she
says it. I can't hear, the way she is talking.
The "\Vitness: Sorr~r. About fifteen days, the bala:nce of
my stay in the hospital.

By Mr. Fine:
Q. And, Mrs. Rountree, .was.'any other treatment given you
in the hospital T
A. I had heat treatments and medications.
Q. How did you lie in your bed 1 . Were you free or were
you immobilized?
A. Well, I had a body cast.
Q. This body cast, where did it start from?
A. From my shoulders down, body cast.
Q. During that period of time, were you able to go to the
bathroom or did you have to use a bedpan?
page 72 ~ A. No, sir. I was confined to my bed.
Q. Confined to your bed. How did you move
about from one side to the other?
A. The nurses would turn me.
Q. Following that, you went on home to your home,· is that
righU
A. Yes, sir.
Q. Before that time, were you able to take care of your
children?
A. Yes, sir.
Q. Did you or not take care of any other children?
A. Yes, sir. I kept the little girl next do01· while her
-mother and father workerl;
Q. ·w11i1e they were at work?
A. Yes, sir.
Q. You did that how many- days a week?
A. Five dayi:; a week.
Q. After y~u cftrne out of the hospital, were you able to
get a round 01· were von confined to bed, or were you able
to help your husband?
A. "\Yell, T wasn't able to do anything, Mr. Fine, because
I was trying to ]earn to walk all over again.
Q. And how long- were you in that position learning how
·
to get around ap:ain T·
A. About a month. I was in the house, after I
page 73 ~ left the hospital.
·
Q. And during that time, did you have any ·help
in the house to assist you in the household duties?
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A. We had a maid~· ·We got a maid, someone to do the
housework and take care· of the children.
Q. How much did your maid cost you Y
A. $25 a week.
Q. $25 a week Y
A. Yes, sir.
Q. And did you give the maid food as well?
A. Yes, sir, three meals a day.
Q. How about the transportation?
A. Carfare.
Q. Carfare?
A. $25 and carfare, yes, sir.
Q. Then did you continue on with the maid or did you
change the hours with the maid, after a month or so? Did
you continue to have her five days a week?
A. No, sir. I-of ·course, the children helped me an awful
lot.
Q. The children helped you?·
A. Yes, sir; things that I wasn't able to do after I started
walking around: bending, stooping or scrubbing, waxing
floors, hanging clothes on the line.
Q. Did you do your own waxing, ironing, hangpage 74 ~ ing the clothes, before you were hurt?
A. Oh, yes; yes, sir.
Q. Do you have a maid to come in now to help you, or
noU
A. Yes, sir, I do.
Q. How many days a week?
A. Sometimes two, sometimes three, sometimes one. It
all depends on how I feel. But I Q. Have you had a maid continuously once, twice or three
times a week since September 17, 1955?
A. Yes, sir.
Q. How much a day do you have to pay?
A. Pay her $5 and carfare.
Q. Did you have a maid before the accident?
A. No, sir.
Q. Never did?
A. No, sir.
Q. Whv do you have to have a maid now?
A. Well, I can't do my work; the majority of it, I can't.
Q. Now I would like for you to describe, please ma 'am,
the present pain, if m1y, that you have; where it is, how it
affects you. Tell his Honor and the lady and gentlemen of the
jury.
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page 75

~

A. The pain is in the lower part of my b~ck le.ading down toQ. Won't you put your hand on my back and

indicate?
A. Yes, sir. It is across here (indicating) and down my
left leg, this side Y
Q. And your left leg 1
A. And a vertebra in here.
Q. Do you have any other pain?
A. I have headaches, sometimes, in the back of my neck.
Q. And will you tell us, please, the names of the doctors
that have treated you since this accident f
A. Yes, sir. Dr. Hollins.
By Mr. Rixey:
Q. Dr. what?
A. Dr. Hollins. Dr. Raymond. Dr. Kirk.
Q. Dr. who1
A. Dr. Kirk.
By Mr. Fine:
Q. Let me ask youMr. Rixey: Let her finish, please.
A. Dr. Thomson.
Mr. Fine: Let me examine my witness.
Mr. Rixey: You asked her a question; I think I am entitled
to my answer.
Mr. Fine: I am going to get her to answer. If you have
any objection, state it to the Court.
page 76

~

By Mr. Fine:
Q. Have you been nervous or not Y

By the Court :
Q. (Interposing) Had you finished the list Y
A. No, sir.
Q. Continue.
A. Dr. Thrasher, psychiatrist.
By Mr. Fine:
Q. All right.
A. (Continuing)

Of course, Dr.-
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Q. Have you beenMr. Rix-ey: Wait a minute. Is she through nowt
A. (Continuing) I was just thinking about Dr. Thomson.
He saw me when I was in the hospital.
By Mr. Rixey:
Q. Dr. who!
A. Dr. Thomson, when I was in the hospital, yes, sir.
Mr. Fine: All right.
Mr. Rixey: Is that all T
Mr. Fine: If Your Honor please, I object to counsel interrupting her. I submit that it is not proper and Mr. Rixey
knows it isn't.
Mr. Rh:ey: I think it is proper.
Mr. Fine: He has a right to object.
By the Court:
Q. Do you wish to add to that list or say that is
page 77 ~ all!
A. Yes, sir, yes, sir; that is_ all.
By Mr. Fine:
Q. Did you name the physician who X-rayed you 7
A. No, sir, not the ones that I saw in the hospital.
Q. Who were they?
A. Mr. Fine, I don't really know.
Q. You don't know their names Y
A. No, sir, I don't.
Q. But you did have X-ray physicians, is that right T
A. Oh, yes, sir.
Q. And have that off and on?
A. Yes, sir.
Q. Your original doctor w·as Dr. Wiley?
A. Yes, sir.
Q. And he referred you to Dr.Mr. Rixey: Hold on a minute. She didn't mention Dr.
Wiley. Why did you mention it?
Mr. Fine: You mentioned it in the opening statement. He
didn't treat her.
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By Mr. Fine:
Q. Did Dr. Wiley refer this case to Dr. Hollins?
A. You asked me if he treated me; he didn't.
The Court: The question was asked: ''What doctors .did
you see in connection with this injury?" Now, if Dr. Wiley
didn't prescribe for her, it is immaterial.
page 78 ~ Mr. Fine: He did not. That is right.
By the Court :
Q. But you did see Dr. Wiley Y
A. He saw me the day I went to the hospital and turned
me over to Dr. Hollins.
Q. Didn't treat you?
A. No, sir.
By Mr. Fine:
Q. All right. Now, what did Dr. Thrasher treat you for
and what ,vas your difficulty and why did you go to Dr.
Thrasher? Please tell his Honor and the members of the
Jury.
A. He has treated me for my nerves. I have nightmares.
Q. Have what?
A. Nightmares. My nerves are bad.
Q. Were you perfectly good health or not before this accident occurred?
A. Yes, sir. I was in good health.
Mr. Rixey: I object to that, if Your Honor please. She
said she had he~n operated on for some female trouble in
June.
Mr. Fine: She is in good health.
The Witness: That was in June.
Mr. Rixey: .June before this accident. I think that is a
matter for the doctors to testify to.
The Court: I think Dr. V\7iley or whatever docpage 79 ~ tor has treated hm·, will say whether she is in good
health or bad l1ealth.
By Mr. Fine:
Q. Had you had any complaints or any illness of any kind
prior to September 17 that had not been corrected by your
operation by Dr. Wiley?
A. I had my six weeks' checkup and I was in perfect
health.
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Q. In perfect health Y
A. Yes, sir.
Q. Now, how does it affect you, this pain that you have in
your left leg and your back? What does it do to you?
A. It seems to draw my left leg. It is hard for me to bend
my leg, put it down. I am not sure when I do step whether
I will stand up or I will fall.
Q. ,All right. Are you able to walk as you usually have,
or not?
A. No, sir. I don't walk too much, no, sir.
Q. Why?
A. On account of my leg.
Q. I don't like to ask you all these things but we have got
to know it, so his Honor and the members of the juryA. Because of my leg, Mr. Fine.
Q. Prior to that time, prior to this September 17, 1955, did
you have difficulty in walking?
page 80 ~ A. No, sir.
Q. Do you have any now Y
A. Yes, sir.
Q. How far can you walk and how does it affect you f
A. Not far at a time. I don't g,et out too much on account
of that. I-I can't walk too much, not even around the house.
Q. How does it affect your driving, if at all f
A. Driving?
Q. Yes.
A. I don't drive the car too often unless I am going to the
bank or going to the store. What I mean is, like I used
to.
Q. Now, with re~ard to your headaches, how does that affect you? Where is your headache T
A. It starts in the back of my neck.
Q. In connection with the drawing of your left leg, how
does it draw?
A. It has a pulling sensation in it. It starts in my back,
down my left leg, the back of my left leg, my kneecap.
Q. Take a normal day; when you get up in the morning,
when is the first time pain affects you?
A. Well, ·when I get up in the morning to put my feet on
the floor, itQ. What happens?
pag·e 81 ~ A. vVell, it bothers me then. I am sleeping on a
board.
Q. You are sleeping on a board?
A. Yes, sir. I have a board on my bed.
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Q. How long have you been sleeping on this board?
.
A. They put me on a board when I went in the hospital.
Q. What is that?
.
A. I was-the doctors put me on a board when I was in the
hospital. I have been on one ever since.
Q. Does that help you 7
A. Well, I guess I have improved some, yes, Mr. Fine.
.
Q. Now, in addition to that, state whether or not you had
prescribed for you a steel brace that you had to wear?
A. Yes, sir. I had a steel brace.
Q. How long have you had that steel brace?
A. I can't say for sure on the date but I believe it was-I
got it in March or the last part of February.
Q. What is that?
A. I-I am just trying to think, Mr. Fine.
Q. vVell, did you start wearing the brace-about when?
A. As soon as I was able to go out to go down to the shop
to be fitted for it. I can't tell you the exact date on it.
Q. When did you discard the· brace?
A. ,vhen I started having spasms of the nerves and muscles
of my body.
page 82 ~ Q. And is this (indicating) it?
A. Yes, sir.
Q. Was this prescribed by Dr. Hollins T
A. Yes, sir.

:Mr. Rixey: I object to leading the witness. My friend
has been leading her right straight along. I think sl1e ougllt
to testify.
The Court: Objection sustained. Ask her why she happened to get it.
By Mr. Fine:
Q. How did yon happen to get it, please?
A. Dr. Hollins prescribed it for me.
Q. And will you tell us, please ma 'amMr. Rixey:

bra~,

Is that (indicating) what she ralls a steel

-

. Mr. Fine: v\rell now, Mr. Rixey, don't interrupt me, please,
sir.
Mr. Rixey: I want to know.
Mr. Fine: It is steel; that (indicating) is steel, yes. Do,
you want to tear it off?
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Mr. Rixey :· .:You have been talking about a steel brace. Is
that -what yon refer to Y
Mr. Fine: That is it.
··Mr. Rixey.: · All right.
.

page 83

.,

.

~

By Mr. Fine:
.
-· · · Q. ·How long did yon have to wear·that dnrmg
the day?· ·
· ··
·
·
A. I wore it from the time I got up until I went to bed,
all the time.
Q. Yon took it off when yon went to bed T
·. A.- Yes, sir.
Q. And then when yon went to ·bed, yon had to lie down on
the bedA. I slept with-a board under my mattress, yes, sir.
Q. When did you discard or stop wearing this steel brace 1
. A. It was Jannary-February.
Q. Of what yearf
A. Of this year, Mr. Fine.

Q. 1957?

A. Yes, sir.

Mr. Rixey: February did she say?
Mr. Fine: February 1957, Mr. Rixey.
The Witness: Yes, sir, it was.
Mr. Fine: Would you like to get over here, Mr. Rixey,
and hear a little better sir f
].\fr. Rixey: No, sir. I think if she will raise her voice a
little bit, I will be all right.
By Mr. Fine:
Q. Raise your voice a little bit, Mrs. Rountree,
page 84 ~ please ma 'am. In addition to that, did you have to
take any drugs of any kind f
A. Medications, yes, sir.
Q. And who prescribed that?
A. Dr. Raymond; Dr. Thrasher.
Q. Dr. whof
A. Dr. Raymond and Dr. Thrasher. That (indicating)
isn't all the bottles, Mr. Fine.
Q. I hand you some of the bottles and ask you if these are
some of the bottles that you have used¥
A. Yes, sir.
Q. These (counsel removing bottles from a ba~·) ?
A. Yes, sir. I believe there is another one in there.

Thomas J. Rountree, ~tat, v.·Alice M. R~untree

57

Mrs. Alice M. Roitntre·e.

Q. :You say these are not all?
A. No, sir. I didn't save them.
Q. You didn ~t save them?
A~ No, sir.
1.,

Mr.:Fine: I would like to introduce those, may it please the
the Court.
The Court : Put them in a bag and we will mark them Exhibit. X.
(The bottles referred to were placed in a bag, marked
Plaintiff's Exhibit X.)
Mr. Fine: May I ask you to mark that (indicating brace
·or corset) as Plaintiff's Exhibit Y.
page 85
·

~

(The article referred to was marked Plaintiff's
Exhibit Y.)

By Mr. Fine:
Q. Now, what treatment, if any, did Dr. Thrasher prescribe
for you!
•
A. Well, my medications mostly, Mr. Fine.
Q. With regard to your nervousness, have you been able
to sleep or not 1
A. Sometimes I do. The majority of the time I have a
sleeping pill.
Q. Who prescribes sleeping pills for you t
A. Dr. Thrasher.
Q. In the past going on two years, what pain if any have
you had during the night when you sleep?
l\f r. Rixey: If Your Honor please, I think she has been
over this.
l\Ir. Fine: She is talking about mornings, when she went
to bed and then slept on a board.
The Court: You ought to ask her generally what effect
this accident has had on her health. She ought to he able
to say.
l\fr. Fine: All right, sir.

By l\f r. Fine:
Q. Go right ahead, please ma 'am.
A. What effect it has had?
page 86 ~ Q. Just as his Honor stated.
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Mr. Rixey: My objection goes further than that .. She has
been over the field thoroughly, I submit.
The Court: Mr. Fine disagrees with you. He doesn't think
she has covered that night period; stated in the morning.
Mr. Rixey: She was talking about not being able to sleep,
that she gets medications, drugs, sleeping pills from Dr.
Thrasher. He has been over that very thoroughly, introduced
a big bagful of bottles.
The Court: He may ask her how she is affected at night.
Go ahead.
A. Sleeping at night?
By Mr. Fine:
Q. Yes, ma'am. What pain, if any, do you have during
the night!
A. Yes, sir, I do have pain. This leg, when I-if I lay 011
my back I have to pull it up. It is up in a-like that (indicating), my knee in the air, crooked position.
Q. You mean you cannot put your leg out straight?
A. Not straight ovt, no, sir.
Q. Why?
A. It bothers me. It hurts ; pain.
Q. You said something about your children assisting vou.
Do they assist you f ,vhich cllild assists you?
.,
page 87 ~

Mr. Rixey: If Your Honor please, I don't think
we are concerned1\lfr. Fine: I want to show the extent.
The Court: "'\Vhat is the purpose of that?
Mr. Fine: I want to show the extent of her disabilitv in
connection with her being disabled from household duties.
The Court: You have spoken at length about her disabilities. Naturally, if she is suffering· in this wav, someone
has to help her. Who helps her is immaterial, ";hether her
children help her or someone else.
Mr. Fine: All right, sir. I will prove it by them. That
is all right. Your witness, sir.
CROSS EXAMINATION.
Bv l\Ir. Rixey:
·Q. :Mrs. Rountree, as I understand, when vou first went
to the hospital you were seen and treated by ·Dr. WileyY
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A. I was seen by Dr. Wiley in the emergency rooin. He
didn't treat me.
Q. Is he your family physician t
A. He operated on me.
Q. Beg pardon?
A. He operated on me.
page 88 ~ Q. Operated on you when?
A. Dr. Goldman is my family doctor, but Dr.
Wiley operated on me on June 10, 1955.
Q. He is the man who had last seen you, then, physically?
A. Before the accident, yes, sir.
Q. Before the accident?
A. Y.es, sir.
Q. And he is the man who saw you in the operating room?
A. In the emergency room, yes, sir.
Q. In the emergency room; all right. Did he follow the
case any after that time?
A. I believe he came in on Sunday morning, Mr. Rixey.
I can't be sure of that. But I don't know whether it was
Dr. Wiley that told me or Mother that Dr. Hollins would be
in to see me.
Q. Told you ·what about Dr.A. That Dr. Wiley was going to have Dr. Hollins.
Q. So Dr. ·wiley, then, called in Dr. Hollins 1
A. Yes, sir.
Q. And the case resulting from the accident was turned
over to Dr. Hollins·¥
A. That is right.
Q. Is that correct?
A. Yes, sir.
Q. Well now, how long did Dr. Hollins remain
page 89 ~ in attendance upon you f
A. Dr. Hollins has treated me ever sinre.
Q. "\\That?
A. I have been under Dr. Hollins' care ever sinrc.
Q. He has been your physician ever since?
A. Yes.
Q. Dr. Hollins has?
A. Concerning this condition, yes, sir.
Q. Still your physician resulting from tllis accident?
A. Well, I haven't seen him in-since ,January, I believe.
Q. Since January of what year?
A. January or February of this year.
Q. January-wait a minute nO"w. You last saw Dr. Hollins,
then, in Jannary or Fe brna ry of this year 1
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A. Yes, sir. I can't be sure which.
Q. And it is your understanding that Dr. Hollins is still in
charge of your case, is that right?
A. Well, Dr. Hollins-the doctor that is treating ·me now,
I had spasms of the nerves and muscles and Dr. Raymond
has been my doctor for that ever since.
.
Q. I am not talking about Dr. Raymond, I am talking about
Dr. Hollins. As I understood, your testimony is that as
far as this accident is concerned Dr. Hollins still has charge
of your case t
page 90 ~ A. Yes, sir, I presume so. He has never dismissed me.
Q. I see. Never dismissed you and he last saw you m
,Tanuary or February of this year?
A. One of the months, yes, sir. I can't say for sure.
Q. Is that right!
A. Yes, sir.
Q. All right. Now, you speak of a Dr. Thomson. When
did Dr. Thomson see you Y
A. I saw Dr. Thomson once when I was in the hospital.
Dr. Hollins called him in and he-I had a spinal, my spine
was tapped.
Q.. He did a what?
A. Spinal.
Q. A spinal?
A. Yes, sir.
Q. What kind of a spinal did he do?
A. He tapped my spine. That is all I know.
Q. A spine tap, then?
A. Yes, sir.
Q. I see. Then Dr. Thomson examined you here rather
recently at my request, didn't he?
A. Yes, sir.
Q. Do you know when that was?
A. No, sir, not exactly.
Q. That was on April 2, 1957, wasn't it?
A. I can't say for sure.
page 91 ~ Q. Yon wentA. It has been recently.
Q. As a matter of fact, you macl:e several engagements to
go to Dr. Thomson's office and clidn 't go nntil April 2nd?
A. I didn't make those engagements, Mr. Rixey.
Q. Mr. Fine made them for you?
A. I don't know. I didn't know anything about them. I
explained that to Dr. Thomson.
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Q. At any rate, you went to Dr. Thomson's office and he
examined you on April 2ndY
A. I went to his office and he examined me, yes, sir.
Q. Did he make a thorough examination of you Y
A. Yes, sir.
Q. You spoke about a Dr. Kirk. ,vhen did you see Dr.
Kirk and under what circumstances?
A. It was January of this year, I think. I am not sure on
that.
Q. Dr. KirkT
A. Yes, sir, in Portsmouth.
Q. And who is Dr. Kirk?
A. He is a bone specialist in Portsmouth.
Q. Where is his office 1
A. He is in Portsmouth, on Glasgow Street, Portsmouth.
Q. Is he summoned as a witness here?
A. I don't know whether he is or not. I couldn't
pag-e 92 ~ tell you.
Q. How many times did you see Dr. Kirk?
.A. I went for one examination.
Q. Once?
.A. Yes, sir.
Q. Did you go back to him at all Y
.A. No, sir.
Q. You say at that time that was January 1957?
.A. I think it was the last part of January or February,
Mr. Rixey.
Q. At that time you say Dr. Hollins was still in charge
of your case Y
A. I suppose so. I had never been dismissed.
Q. Did you speak to Dr. Hollins about your going to see
Dr. Kirk?
.A. No, sir, I didn't.
Q. Did you see Dr. Kirk about anything else except what
you are complaining about now?
A. No, sir.
Q. .All right. You speak of a Dr. Raymond. When did you
go to see Dr. Raymond?
A. It was in February, I believe.
Q. Beg pardon T
A. I believe in February.
Q. February of what year Y
page 93 ~ A. January or February.
Q. What yearT
.A. This year.
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Q. February?
A. Yes.
Q. Dr. Raymond, February 1957 Y
A. Yes, sir.
Q. Does Dr. Raymond have some specialty?
A. I don't know, Dr.-I mean Mr.-Rixey, whether he does
or not. It had gotten so I couldn't use my hands and my
arms.
Q. Beg pardon?
A. I had gotten so I couldn't move my hands or arms. I
couldn't bend my fingers.
Q. Did you tell Dr. Hollins that?
A. And I went to see Dr. Raymond.
Q. Did you tell Dr. Hollins that you couldn't use your
fingers or your hands?
A. I don't remember whether I did or not.
Q. Did you tell Dr. Kirk that you couldn't use your fingers
or hands?
A. That was after I saw Dr. Kirk.
Q. But you didn't go back to him any?
A. To Dr. Kirk?
Q. Yes.
page 94 ~ A. No, sir.
Q. Well, when you saw Dr. Kirk in January
1957, were you having trouble with your fingers and hands
then?
A. Soreness? I think I have got my date niised up on
that, Mr. Rixey, because I was taking Dr. Raymond's me<lications when I went to see Dr. Kirk.
Q. Well, when did you first.A. And it had gottenQ. When did you first see Dr. Raymond, then f Correct
it if you want to. You have said in February 1957?
A. It was January, must have been January. I am not
sure. It must have been January. I am sorry.
Q.
ell, you think you saw Dr. Raymond before you saw
Dr. Kirk?
A. I did see Dr. Raymond before I saw Dr. Kirk because
I was under Dr. Raymond's medications for spasms of nerves
and muscles.
Q. All right. Now, the other doctor you mentioned is Dr.
Thrasher?
A. Yes, sir.
Q. When did you first see him?
A. Right after the accident.
0

,,r
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Q. Where?
A. After I went home.
Q. When did you first see him?
page 95

~

Mr. Fine: She said so, Mr. Rixey.
right after the accident.
]\fr. Rixey: I want to find out when it was.
Mr. Fine: The date, you mean?

She said

A. I don't know, Mr. Rixey, what date it was.
The Court: If you don't know, don't try to say.
The Witness: I don't know.

By Mr. Rixey:
Q. How many times did you see Dr. Thrasher?
A. I am still under the care of Dr. Thrasher.
Q. You say that Dr. Thrasher was giving you medication,
drugs and sleeping pills 7
A. Yes, sir.
Q. What¥
A. It isn't all drugs. It-I am not a dope fiend. It is
things to relax me and-·well, he is a psychiatrist.
Q. And he has been giving you those right straight along,
has he?
A. Not every visit, no, sir, but all along I have been taking
them.
Q. And you weren't satisfiedA. Since the accident.
Q. -with what he was giving you, so you went to another
man that could give you some more medication, Dr. Raymond,
is that righU
page 96 ~ A. I don't understand what you mean. I am
not taking that kind of medication. What I am
taking from Dr. Thrasher is altogether different from what
I am taking from Dr. Raymond.
Q. ·what were you taking from Dr. Thrasher?
A. I don't know. I didn't ask him what it was.
Q. How· do you know it is different from what you were
taking- from Dr. Raymond, then?
A. There is difference. Mr. Hixey.
Q. Well, what is the difference?
A. Well, some-a part-one, I should say Dr. Raymond's,
is for relaxation of .my nerves and muscles, to keep my body
relaxed. I was havmg spasms of the nerves and muscles.
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Q. Is that what Dr. Raymond is giving you Y
·
A. What Dr. Raymond is giving me. It is a new drug.
Q. "\Vhat is Dr. Thrasher giving you?
·
A. I don't know.
Q. You don't know? ·
A. No, sir, I don't. I never asked him.
Q. You mean to say that you were going to two doctors
that were giving you medication and you knew that one
doctor was giving you medication to relax your body but
you don't know what the other medication was for f
A. Mr. Rixey, I am sure they do. They-I don't, no sir.
Q. Is Dr. Wiley here today?
page 97 ~ A. I haven'tQ. Has he been summoned Y
A. I don't know. I couldn't tell you.
Q. Has Dr. Hollins been summoned Y
A. I don't know that, either.
Q. Have you summoned Dr. Thomson f
A. I don't know.

AIKO KING,
called as a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows :
Examined by Mr. Fine:
Q. Mrs. King, would· you tell the Court, please, your full
name?
A. Mrs. Aiko King.
Q. Your age, your residence and your occupation, please
ma'am?
A. I am 29 years old and I live at 4013 Hampton Boulevard,
and I am a nurse, part-time.
Q. When you say you are a part-time nurse, you mean
you are a practical nurse?
A. No. I am a registered nurse but I just-partpage 98 ~ time.
·
Q. And you were affiliated, I believe, with the
Norfolk General Hospital?
A. Yes. I still am.
Q. In September 1955, and you were one of the attending
nurses for Mrs. Rountree?
A. Yes, sir.
Q. Now. I hand you herewith the 11ospital record anrl Rsk
you to refer to the notes that you have made in connection
with your administering narcotics and pain relievers for
her.
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Mr. Rixey: If Your Honor please, that is a matter
the doctors to testify to.
The Court : She may testify from any records she
made as to what she did, not wh~t others did but wh~t
did.

for
·
has
she

By Mr. Fine:
Q. What you personally did.
A. All right.
Q. What date did you get on the caset
A. I wasn't private duty, I was just general floor duty.
Q. What time did you first observe her in the record 1
A. These go backwards, if I am not mistaken. Here I gave
her some capsules for pain.
Q. Answer my question first. What date did you first look
after her, as far as you can tell from the record 1
A. I believe it was Wednesday, September 21.
page 99 ~ Q. vVhat does the record show that you put in
the record yours-elf and what you did Y
A. I-this happens to be in the evening that I took care
of her, about the time for sleep, and I gave her some capsules
for pain and I gave her a sedative for sleep.
Q. All right. Then the next time Y
A. Sedative for sleep.
Q. Next time what did you do?
A. And I gave her an injection here but I can't remember
just what that is for, this injection.
Q. What name?
A. Trubadil.
Q. What is that fort
Mr. Rixey: She said sl1e doesn't know what she gave it to
her for.

A. I can't remember. I don't recall just what that is for.
By Mr. Fine:
Q. Were you instructed to do that?
A. Yes. It is ordered.
Q. Ordered by the physician f
A. Yes.
Q. ,vhat physician was that?
A. I will have to look back here on the doctors' orders.
(At this point Dr. Hollins -entered.)
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page 100·-} · Mr~.q~ine·:f- Do you have any objection to· Dr.
Hollins staying in here?
Mr. Rixey:<No\:sir!. ··
· ·
Mr. Fine: Doctbr;·y6u can staiy in here; no objection.

By Mr. Fine:
Q. Do you recollect who the doctor was? If you don'tA. Well, here it is right here; here it says to stop it. Just
a minute. I believe it was ordered by Dr. Hollins because
it is ordersQ. Ordered by Dr. Ifollins? When did he say to stop giving
it to her?
A. September 22.
Q. The next day, September 22. Now, w·ould you refer to
that record and tell us how many times you gave her painrelieving drugs f
; Mr. Rixey: She has testified to two times, l\fr. Fine.
Mr. Fine: Let me examine her, Mr. Rixey, if yon p]ease.
A. I gave twic·e that one evening, the first -e-vening that
I took care of her.
By Mr. Fine:
Q. Then the next day, please refer to the records, tell us
how many times you gave her pain-relieving drugs the next
day.
A. I don't believe I was there the next dav.
page 101 ~ Q. Did you wait on her at any other time ~vhen
she was in the hospital?
A. I believe I did.
Q. W'ill you refer to the record then, please 1
A. Yes, sir. I may not have. S1rn had private duty nurses,
I believe, but I know at times I did go in toThe Court: She said under the direction of Dr. Hollins.
Mr. Fine : Hollins, yes.
The Court: Can't we save a little time!
Mr. Fine: Very well.
The Court: Dr. Hollins is here.
l\fr. Rixey: Are you through with her?
Mr. Fine: Your witness.

CROSS EXAMINATION.
By Mr. Rixey:
Q. Take this hospital record that you have just had and
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tell me whether it is not true that that contains the. records
of the hospitalization of this same lady during.the years 1949,
1950, 1954 and 1955. Start at the beginning, I think.
A. This first one here is on discharge of October 2, 1955.
Is that what it means Y This one, the first one.
Q. Will you look through, see if it doesn't include the record
of her hospitalization in 1949, 1950· and 1954 Y
page 102

~

Mr Fine: In view of the fact that my friend
has stated that, I want the- jury to see exactly
what she was in there for or move to strike it out, one or
the other.
Mr. Rixey: I have no objection.
The Court: I tl1ink she can say exactly what the record
shows.
:Mr. Fine: All rigllt. Answer the (]Uestion.
A The first admission I

8Cc

here is September 17, 1955.

By the Court:
Q. That is the earliest record?
A. I believe it is. That is the first one here.
Mr. "\V.einberg: If Your Honor please, we can stipulate that
Mrs. Rountree has had four children in Norfolk General
Hospital, if that is what Mr. Rixey is getting at. That is
what the hospital admissions were for.
1\fr. Fine: That is right.
l\[r. Rixey: I don't know what tl1ey were for, but I find
that it containR a record of hospitalization for those years.
Mr. Fine: SJ1e had fiv·e rhildren. She has been in the
hospital five times in addition to that, and once for femalethat is during her whole life.
The Court: She can answer the question whether that
hook that she has in her band goes back past
page 103 ~ 1955. If it does not, whyBy Mr. Fine:
·Q. Answer it. "\~That does it show for '54, please?
A. She had a child.
Q. Go back a little further.
By Mr. Rixey:
Q. What does it show for 1950?
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B-y Mr. Fine :
Q. All right. Go back.

A. I am not familiar with these older charts, so I will
just take a little time. (Witness ·examining)
charge; that is 1949, August 1949.
Q. What was it?
A. She had a child then, too.

Shows dis-

By Mr. Rixey:
Q. In 19497
A. Yes.
Q. How about 1950Y
A. Yes, 1950.
By Mr. Fine:
Q. Had what? A baby? Say so, please.
A. Yes, baby.
By Mr. Rixey:
Q. What does it say about the operation for female trouble
in 19557
page 104

~

The Plaintiff : I wasn't in there.

A. '55 Y (Witness examining record)
Mr. W-einberg: If Your Honor please, to save time, the
female operation was at Leigh Memorial Hospital. She has
been to the hospital five times, had five children. She has
had an appendectomy and she has had operation at Leigh
Memorial. That is the extent of her hospitalization and if he
can stipulate it and save all this time that Mr. Rixey might
want to take up trying to make it sound like somethingMr. Rixey : If that is not in there.
The Court: Not in there; stand down. You may go.
DR. GEORGE G. HOLLINS, JR.,
called as a witness on behalf of the plaintiff, and having
been first duly sworn, testified as follows:
Examined by Mr. Fine :
Q. You are Dr. George Hollins T
A. Yes, sir.
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Q. Doctor, you are a specialist in the practice of medicine,
are you not?
·
page 105 } A. Specialize in the practice of orthopedic sur..;
gery.
Q. ,vm you state your educational qualifications, please,
sir?
The Court: Unless you insist on it, the doctor has qualified.
· . Mr. Rixey: l admit it.
The Court : As an expert in this court and all the courts,
an expert in his profession.
By Mr~ Fine:
Q. Briefly, would you state the medical societies that you
belong to and your educational qualifications, please, sirf
A. Medical societies are Norfolk County Medical Society,
Virginia State Medical Society, the American Medical Association, the American Academy of Orthopedic Surgeons,
the Virginia State Orthopedic Society, Southern Medical Association. That is all. Education background, graduated
from Cornell University in 1930, Medical College 1936 with
degree of l\f. D., and subsequent general surgical internship
two years, residency and fellowship in orthopedic surp:ery;
four years at New York Orthop·edic Dispensary and Hospital.
Q. And, Doctor, how long have you been practicing orthopedic surgery here in the City of Norfolk?
A. In the City of Norfolk since 1946.
Q. At that time you were associated with Dr. Duncan and
now also are associated with Dr. Duncan and Dr.
page 106 } Thiem eyer?
A. That is correct.
Q. Doctor, will you refer to your records and ascertain
whether or not Dr. Wilev referred this case of Mrs. Rountree
to you!
"'
A. Yes, he did.
Q. And I helieve you took charge of her entirely in connection with the injuries that she sustained in this automobile
accident at that time, her family physician being Dr. Milton
Goldman?
A. Yes. I believe there was another doctor, too, who saw
her, though, Dr.-I beHeve it was one of the nose and throat
specialists saw her.
Q. Who is that? One of the throat specialists?
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A. No. No, I don't believe so.
·
.
Q. Now, Doctor, will you refer to your records, please, sir,
and tell us when you first saw her, what her injuries were and
what your diagnosis wast
.
A. This was on September 18, she complained of pain1955-and she complained at that time of pain in her neck
and her back and her chest. And X-rays were made of the
entire spine including the cervical, dorsal and lumber areas
and of the chest, ribs and sternum, which is the breastboneas well as the left shoulder. No evidence of fracture was
found and my diagnoses were as follows : One, sprain of the
cervical spine.
page 107 ~ Q. Excuse me for interrupting you as you go
along with your diagnoses. Now, what does the
diagnosis mean with regard to the sprain of the cervical
spinet
A. Well, the cervical spine is the portion of the spine in the
neck and a sprain is a tear or rupture of a ligament, partial
or complete, and that-in other words, there is a sprain or a
partial tearing of the ligaments in the part of the spine in the
neck.
Q. Now, I have back here this spinal column. (Indicating)
Can you designate on this just what was sprained, if you
willY
A. Well, this portion of the spine up here (indicating).
Q. Would you mark that on there?
A. These upper seven vertebrae compose the cervical spine,
down through and including this one (indicating-).
Q. Down to and· including that, from down here to there
(indicating) ?
A. Yes, sir.
Q. When you have a sprain of the spine like that, what happens, if anything, to the blood vessels and the nerves and the
tissues?
A. This is-the injury is mainly to the ligaments that hold
these bones together. Sometimes the blood vessels a.re not
involved but the nerves sometimes are because they pass out
from the spinal canal, which is enclosed by the bone and
swelling around the opening through which the
page 108 ~ nerves pass.
Q. Is tba t the spinal canal?
A. No. Yon have to turn it around (indicating a skeletal
visual aid). It is deep inside. It is a canal. You can see
·the metal bar which is passing through the spinal canal.
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Q. That is your No.. t diagnosis: spring of the cervical
spine. What was your nextY
A. Sprain of the dorsal spine.
. ,., ...
Q. Now, I hand you this: again (indicating visual aid) and
ask you if you will show where that was on there.
. A. The dorsal spine .is the next twelve vertebrae, which
include the portion that have ribs attached.
Q. Is that down here 1
A. Down to this one with thelast rib on it (indicating).
Q. All right, sir. Now, what was your next diagnosis 1
A. Sprain of the lumbar spine.
Q. Where is the lumbar spine?
A. That is these next five vertebrae that run from the
last of the dorsal spine down to the sacrum.
Q. And the sacrum being down here at the bottom?
A. That is correct.
Q. How does that affect the extremities, if at all?
A. What? The sprain of the lumbar spine?
Q. Yes, sir.
A. Well, sometimes that causes pain to radiate
page 109 ~ down the legs.
Q. All right, sir. Now, your next diagnosis
on that was what, sir?
A. Contusion of the chest.
Q. How did you treat her, Doctor, for those injuries? ·
A. She was treated in the hospital with complete bed rest,
with traction to her head, with a head halter, which is made
of cloth; this bas cne hand goes under the chin and another
behind the head. And they join tog-ether above the ear,
with a strap that comes up with a rini; on it whirh has-to
which a metnl bar is attached on each side, anrl :i rope in
the center of the bar which runs over a pulley and down t0 a
weight with aQ. Now, Doctor, I hand you Plaintiff's Exhibit 4(The sket~h 1·eferred fa had been previously marked Plaintiff's Exhibit 4.)
Bv 1\fr. Fine:
Q. -and ai;;k vou if this is the drawing of the traction that
vou drew. Ts that correct?
~ A. That is the illustration of this head halter. ·
Q.
onld you take that: come down here and show it to the
jury so thev will understand what you are talking ahont,
please, sir. This represents the patient's head f
0

,v
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·A. And this is the cloth apparatus that has one band behind the head and one under the chin, which come
together just above the ear and a strap that comes
up abo·ve the head on each side. And this (indicating) is a metal bar that has a little band on the end
to' go in the ring and the rope goes on the center of the bar,
which goes over a pulley which is attached to the bed and
down to a weight.
.
Q. Thank you, sir. How much weight is attached to that
pulley on her head?
·
A. Well, the weight is adjustable; usually use on the head
about three pounds.
Q. And for what period of time did you have such a contraption or mechanism on her head t
A. I believe that was about two or three days.
Q. Would you want to look at the hospital notes, if that will
help you, Doctor Y · · ·
A. Yes. (Examining).
Q. I am perfectly willing to leave it, get to it later. That
is all right. After you had that contraption, did you do anything else with her body, or not, Doc'torY

page 110

~

Mr. Rixey: ·wait a minute, please;· if you don't mind, I
would like for the doctor to tell us what that shows because
Mrs. Rountree said she was in it for 15 days.
Mr. Fine: '\Vell now, Mr. Rixey, I submit that is· an improper remark, if Your Honor please. He can examine him
on what he wants to prove. If he has any obpage 111 ~ jection·
The Court: The Court's recollection of Mrs.
Rountree 's testimony is that she was in the hospital 15
days.
·
Mr. Fine: That is right.
The Court: I don't know that there is any testimony as
to how long the traction was on.
Mr. Rixey: I have in my notes "in traction for 15 days."
I might be in error. I would like to check "·ith the stenographer on that, if that is her testimony.
Mr. Fine: All right. Go ahead.
The Court: The Court will recess 1intil 2 :00 o'clock.
Mr. Rixey: Could I g-et you to read hack her testimony
and get what she s~id about how long. (To reporter)
(The jury retired and·_ .Court adjourned f ~r lune~.)
.

.
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page 112

~

AFTERNOON SESSION.

(Met pursuant to the morning session, with the same parties
present as heretofore noted.)
Mr. Fine: Your Honor, that is on that mortality table
( Handing book to the Court)

(The jury returned.)
The Court: Proceed.
DR. GEORGE G. HOLLINS, JR.,
resumed his testimony as follows:

By Mr. Fine:
Q. Doctor, I believe that the last question that we had
was the proposition about this halter and traction being
on her head and we asked you at that time whether you had
the record of how long that traction was on there. You
haven't had a chance to look at the record, have you T
A. No, I didn't study ·it.
·
Q. · Let me pass on to the next question and then myMr. Rixey : I ,vould like to get the doctor to answer that
question.
Mr. Fine: We tried to find it in the hospital record and we
haven't been able to ascertain. ·
Mr. Rixey: The doctor said he thought it was two or
three days.
Mr. Fine: Well, he didn't say.
A. I think I can find it in here in a few seconds.
She-I just have a record of her having it on
September 18 and 19, and there is no record of it
being continued beyond that date, which was what I thought.
M~T letter here \Yas two or three days. Her neck was improved nnd then there wasn't any need to continue with
that.

page 113

~

By Mr. Fine:
Q. Was it used off and on or don't you recollect definitely,
Doctor?
A. It was on continuously when it was on.
Q. It was continuously. All right, sir. Now, Doctor, what
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other treatment did you give her besides the rope and: :the
pulley and the tractor?
A. Traction.
::: rJ:
Q. Traction. All right, sir. Then what else?
.'..: ri ·: . ·.
A. ,¥ell, then because of-as her neck improved she complained of more back pain, and for that I applied a plaster
cast.
. . · ·:: · . ·1 'i
Q. How was that plaster cast applied, what part of her
body?
. ·::: ":
A. That was-covered her entire body from the trunk-the
trunk of her body, from her neck down to her hips ;'.did· not
include the neck but from the entire trunk.
Q. And why was that given¥ What is the purpose_ of that,
DoclorY
·
A. Well, that was to immobilize the dorsal and
page 114 ~ lumbar spine, to put those areas at rest. · :·. ·: . ·. ·
· Q. And by immobilize you mean not being able
to move?
·
, A. Yes, that is right.
Q. Now, Doctor, did you continue to s·ee her almost every
day at the hospital or not?
·
A. Yes, I did ; sometimes two or more times.
Q. I will ask you whether or not she complained of any
pain at that time?
A. Oh yes, she did. She complained constantly of pain.
Q. Is that consistent with injury of that kind or noU ·
A. Yes, it is.
Q. And what do you do to relieve the pain? What do
you prescribe for that?
A. 'Various medicines, usingQ. What kind of medicines did you prescribe? Can you
look at the hospital record Y
A. Well, I can tell exactly. (Witness examining record)
It seems like I am having- a hard time finding these in here
but when they put the charts up in the record room. they
put them tog-ether in a different order. Here it is. w· ell, she
had one thing was dilaudid, which is an opium derivativ~.
And then she had morphine; butazolidine, codeine: sodium
luminal, which is a sedative type rather than for pain. Ari~
seconal for sleep.
page 115 ~ Q. For sleep, you say f
·
A. Yes; demerol, which is another-it is a SYnthetic, like morphine. Trubadil, which is curare drug, relaxes the muscle spasm. I believe that is all.
·
Q. And that was given almost every day, or not?
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· A .. One O'r the other was giv-en most every day~ , ·

Q. Now, Doctor, after you attended her sometimes twice
a day you said at the hospital, then she came to your office on
October 24,.is that correcU Look at your report for January
9, 1956.
A. Yes, that is correct.
Q. Did you or not prescribe a corset for her?
A. Yes, I did, and she had obtained it after she left the
hospital.
Q. What did your examination at that time show?
.A.. Examination showed moderate tenderness at the lumbosacral spine area and to the left of the mid-line and
in the left posterior thigh. Straight leg raising was to 95
degrees bilateral, with pain on the left.
Q. Was it pain on the left leg?
A. Yes. Incidentally, she has always complained of some
· pain radiating into the left leg. Motion was limited 50 per
cent in flexion, but extension was a full range with mild
pain.
Q. Now, Doctor, what does limited 50 per cent
page 116 ~ in flexion mean?
ould you tell his Honor and
the members of the jury?
A. ,¥ell, forward bend of the spine is flexion.
Q. .And 50 per cent, would that be half of it?
A. About half of it, yes.

,¥

By Mr. Rixey:
Q. What do you read that from, Doctor Y
A. To spasm.
Q. What?
A. Muscle spasm.
Q. I say what are you reading from Y
Mr. Fine: The report·of January 9. ,ve gave you a copy
of it.
Mr. Rixey: You didn't give it to me.
1\fr. Fine : We gave your office a copy; beg your pardon,
sir.
Mr. Rix·ey: I don't think you did, sir. I don't have it.
I would have had it if you had given it to me.
:Mr. Fine: We gave you a copy of the .January 9; I am
confident w·e did.
1\fr. Rixey: January when Y
Mr .. Fine: Mr. Rixey, do you want a copy of it?
Mr. Rixey: Yes.
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(The witness furnished a copy at this time for Mr. Rixe"y.)
.i·

page 117

~

Mr. Fine: He made you a copy. You may not
have been in the office at the time but your office
got it.
·

By Mr. Fine:·
·. .Q. Then, after that, sir Y· ·
·
·.
A. Examination of the neck showed no tenderness and full
range of motion without pain.
Q. Now, then you saw her the next time on what date T
That is in your report of January 9 I think, Doctor. Do you
-want another copy of it T Here is your original; you can take
your original. I think you said in your report you saw her
again on January 6. See if that is correct. The January 9
report.
A. Well, yes. Was next seen-I saw her once in December, also, and thenQ. You saw her on December 2Y
A. Yes.
Q. And then you saw her again on January 6?
A. That is correct.
·
Q. All right.
A. At that timeQ. What about the examination if you please, sir?
A. At that time examination of her back showed moderate
tenderness still in the lumbosacral level and to the left of the
midline. Straight-leg raising was to . 90 degrees bilateral
with slight pain on the left. At this time motion in the
lumbar spine was a full range with mild pain in
page 118 ~ both directions. Examination of neck showed no
tenderness and full range of motion without pain.
Q. Your physical findings at that time with regard to the
left leg, what about that, sir?
·
·
A. The pain on straight-leg raising on the left was still
present and tenderness to the left of the mid-line. I f.elt
recovery was not then complete.
Q. Now, Doctor, after that time you again examined her,
did you not?
A. Yes, I did.
Q. What did your examination indicate and what was that
date!
A. Well, JanuaryQ. Let Ine'. ask you this. Excuse me, Doctor. Let me see
if I can't do it this way.
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Mr. Rixey: Let the doctor answer, will you please?
Mr. Fine: Let me examine. I have a right to rephrase
my question. I am trying to save time.
Mr. Rixey: He asked him when he examined her next. I
would like to have the doctor answer.
A. January 20th.
The Court : He has been asked the question and is looking
for his reference.
Mr. Fine : All right.
A. January 23, 1956.
page 119

~

By Mr. Fine:
Q. Now, Doctor, when is the next time you
examined her?
A. January 29, 1957.
Q. When is the next time you examined her Y
A. March 13, 1957.
Q. And that is the last time, is it, or not T
A. That is the last time.
Q. Now, Doctor, will you tell his Honor and the members
of the jury what the examination showed on your last examination March 13, 1957.
A. Examination of the lower back showed that she now
locates her pain in the lumbosacral region and down the
posterior portion of the left thigh and calf. There is moderate tenderness localized through the lumbar spine to the
fourth lumbar vertebra to the sacrum and along the course
of the sciatic nerve in the left posterior thigh and calf. The
straight leg raising was limited about 15 degrees on the
left compared to the right, with moderate pain on testing.
Measurement of the circumferences of the thighs and calf
were equal right and left and reflexes of the knee and ankle
were normal. Motion of the spine was of normal range
allowing for the increased lumbar lordosis and dorsal
kyphosis which is the result of an old epithesitis and not
related to her injury. And there was apparently only mild
pain on motion in all directions.
page 120 ~ Q. "\i\lhat was your objective finding on that
date? You actually saw herf
A. The slight limitation of straiµ:ht leg raising on the left
of 15 degrees difference between left and right.
Q. You actually saw that yourself?
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A. Yes, I did.
,
Q. Doctor, at this time, pursuant to your examination and
you having seen her since September 1955, and last examined
her on March 13, 1957, state whether or not in your opinion
she will have any pain in the future or suffering.
A.
ell, it is my opinion that she probably will have a
certain amount of pain persisting indefinitely in the future,
of a varying degree.

,,r

Bv the Court:
"Q. You say indefinitely?
A. Indefinitely.
.
Q. Meaning that it will last indefinitely, pain will las.U
A. Yes, sir.
Q. You mean that will be in the nature of a permanent
suffering?
A. Yes. That is, I believe she will probably have some
permanent pain at times, in varying degrees.
By Mr. Fine:
Q. As long as she lives T
page 121

~

By Mr. Rixey:
Q. In whaH Pain in what?

Mr. Fine: I object to counsel interrupting my examination.
Mr. Rixey: Well, I think he ought to be specific.
Mr. Fine: You can object to any question.
The Court : Make a note of the answer and cross-examine
him.
By Mr. Fine:
Q. Now, Doctor, let me ask you this, sir: Would you tell
his Honor and the members of the jury your bill for services rendered right up to date, please, sir?
A. $170.
Q. Right up to date?
A. Through March.

J\Ir. Rixey: What did he say? Through March? What
was the figure?
Mr. Fine: $170. Your witness, sir.
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CROSS EXAMINATION.
By M:r. Rixey:
Q. ·All right now, Doctor. As I understand it, you were in
full charge of the case from the day following the accident~
the accident occurred on September 17, 1955-and I understand you have been in charge of the case now at
page 122 ~ the present time, isn't that right?
A. Yes, sir.
·' Q. Do yon still consider that you are in rhargc of the
case?
A. I am not treating her now.
Q. You are not treating her; have you been discharged?
A. Yes, sir.
Q. When were you discharged?
A. I did not ask her to return after her last visit on ~farch
13. ·
Q. ,vhy did you indicate that )rou didn't want her to
return?
A.
ell, she had reached, in my opinion, the maximum improvement; such a long time had elapsed that I don't think
there is likely to be more impro-vement or benefit from treatment after that.
Q. You didn't think that she w·oukl benefit from any treatment?
A. That is right.
Q. Do you know anything about her going to Dr. Raymond!
A. No, I don't.
Q. She hadn't told you anything about that?
A. No.
Q.
en now, Doctor, you testified in this case I believe
in the trial that occurred on January 24 I believe
·
page 123 ~ it was.

,v

,v

Mr.

,v

einberg: .January 24, 1956.

By l\I r. Rixey :
·Q. 1956. Did you not, sir?
A. Did I what?
Q. You testified in this case on that date at that trial, did
you not, sir?
A. Yes, I did.
Q. I ask you if you didn't testify this way-I am reading
from Page 33 of the printed record. (Reading) '' Examination of the neek d1owed no tenderness and full motion without
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pain." Referring to your examination of January 6. Did
you testify that way, sirf
A. I have already given that testimony this morning.
Q. Yes, I know you have. You reiterated it a number of
times.
A. I can't remember what I testified then but I did so
testify today, I am sure.
·
Q. Yes, sir. So as of your examination of January 6,
1956, you determined that as far as the neck was concerned
she had full range of motion in the neck, without any pain Y
A. Yes, sir.
Q. There was no residual injury so far as the neck was
concerned, isn't that right 7
·
A. Well, I would interpret that statement to
page 124 ~ mean that there were no objective findings in the
neck.
Q. And the neck is the same as what you have been ref erring to as the cervical spine, isn't it Y
A. That is correct.
Q. So if a doctor should say that she has a permanent
disability in the cervical spine, you would disagree with
thaU
A. Yes, I would.
Q. And you would say that as far as you could determine
the injury to the cervical spine had cleared up entirely as
of January 6, 1956 Y
A. If I may clarify that a little.
Q. Here is your testimony.
A. Y.es, but I don't think thatMr. Fine: I object. He says he wants to clarify it, Mr.
Rixey, please, sir.
The Witness: May I explain that, Judge?
The Court: You can explain anything you think needs
explaining.
A. Well, I don't think that could be answered yes or no hecause with injuries to the neck it is not unusual for a patient
to have some recurrence of pain from time to time, and if
she had later-she could have had some pain in her neck
after that time-I would not be surprised about it.

By Mr. R.ixey:
page 125

~

Q. All right, sir. Now, also look at :vour rep01·t,
please, March 15, 1957, the last sentence in the
first. paragraph: (Reading) '' Apparently, she
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is no longer troubled with neck symptoms.'' Did you write
that?
· ·. ····
A. What? What date is thaU
.
Q. March 15, 1957, the last sentence in the first paragraph.
Mr. Fine: If Your Honor please, I object to that, on the
ground that he has asked him if he testified to this in January;
now he is referring to March ·15.
.:.
The Court: No, he is now asking him about a report.
Mr. Fine: Something else? Yes, sir.
The Court: Nof about testimony.·
A. This, of course, is over a year lat-er, after this -other
one..
By Mr. Rixey:
Q. Yes, sir, this is a year later.
A. I did write that to Mr. Fine; that is right.
Q. And that is true, isn't it?
A. I believe that is true.
Q. And down here in the last paragraph of ·that same re~
port you speak of a pain that she claims to have in the left
leg and you say '' In my opinion she does h~ve some pai11
although certainly not of a severe nature.'' Did you make
that statement¥
A. Yes, I would.agree with tllat. That is what
page 126 ~ I wrote in this letter.
Q. You wrote that on March 15, 19571
A. That is correct.
Q. As a result of your last examination?
A. That is correct.
Q. YOU haven't examined her. since tha·f time f
A. No, sir.
Q. Now, Doctor, you say that in your opinion she mav
have some pain in the future, intermittent period~. Wber·e
is she to have that pain?
A. In the lower back.
· · Q. In the lower back, not in the leg Y
A. Well, possibly in the le~, too.
Q. Can you localize it in the lo~er back?
A. Yes. Let's see. In my last examination I found· that
she had tenderness localized to the. lower lumbar spine from
the fourth lumbar vertebra to the sacrum and alon~ the
course of the sciatic nerve in the left posterior thigh and
calf, and that is where she had her pain, too.
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Q. Now, Doctor, she had. an old injury to her spine, ~idn 't

sheT
A. No, sir, not that I know of.
Q. Deformity, would that be the proper word?
A. There was some abnormality.
..
Q. You wouldn't call it a deformity? I am talkpage 127 ~ ing about some condition of the spine now that
was not .connected with this accident in any way.
ell, I think her development would have given an idea
A.
of something more severe than it is. But it was definitely
an abnormality.
Q. Did the accident have anything to do with the creating
of that abnormality?
A. No; it did not.
Q. Did the accident have any effect on that abnormality!
A. I don't believe so because the symptoms which have
persisted in the past year have all been lower down than this
area. Originally she did have some pain over the entire
dorsal spine. This was a wedging of her vertebra in the
mid-dorsal spine, which is something that is sometimes seen
as a result of a condition that appears in adolescence, which
affects the blood supply, circulation to one or more of the
vertebrae so they become a little softened and become wedgeshaped or compressed; and sometimes in later life theythat abnormality or compression causes pain. But her pain
only originally was in this area, and in the· past year she
always located it down lower than that.
Q. So, as I understand your testimony is that in your
opinion that abnormality ·is not related to her injury in any
way?
A. It may l1ave been perhaps added to, the pain
page 128 ~ she had originallv, made her back more vulnerable in that area, but it has not contributedQ. Now, Doctor-

,v

Mr. Fine: Don't cut him off, Mr. Rixey, sir.
By Mr. Rixey:
Q. Didn't you write on March 15, 1955, as follows-I will
quote the last sentence in the second paragraph.
,
Mr. Fine: I object to that. He couldn't in 1955.
M-r. R.ixey: 1957 I .mean. I am sorry.
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: By Mr. Rixey:
Q. March 15, 1957, which is the last report that you gave
of your last examination. I am quoting. (Reading) '' Motion
of the spine was of normal range allowing for the increased
lumbar lordosis and dorsal kyphosis, which is the result of an
old epithesitis and not related to her injury and there is no
apparent-and there was apparently only mild pain on motion
in all directions. ''
Mr. Fine: You read that. '' And there was apparently
only mild pain on motion.'' You said ''No pain.''
Mr. Rixey: I am sorry.
Mr. Fine: I know you did.·
By Mr. Rixey:
Q. I will read it over again that there be no mistake. (Reading) '' Motion of the spine was of normal range, allowing
for the increased lumbar lordosis and dorsal kyphosis, which
is the result of an old epithesitis and not related
page 129 ~ to her injury and there was apparently only mild
pain on motion in all directions."
A. Yes, I believe that is aboutQ. Is it your opinion, then, that the abnormality that you
speak of in the spine was not related to this injury?
A. Yes. I believe that is what I stated a couple of minutes
ago.
Q. You are still of that same opinion?
A. Yes.
Q. Did you know that Mrs. Rountree went to see and employed Dr. Kirk?
A. No, sir.
Q. You didn't know that.
The Court: I think you have asked him that question.
Mr. Rixey: No, sir, I asked Dr. Raymond.
The Court: I beg your pardon.
By Mr. Riley:
Q. And you cannot give, as I understand it, any appreciable
estimate of any pain that she is likely to suffer in the future?
A. I believe I have already testified that it was my opinion
that she would probably have a certain amount of pain in her
back and left thigh persisting intermittently, indefinitelv in
the future, of varying degree.
·
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page 130

~

Q. You can't give us any estimate of what th.at
might be Y
A. The amount of paint

Q. Yes.
A. No.
Q. And as I understand it, Doctor, when a patient says
that she has pain, you can't deny that, can you T
A. No, sir.
·
Q. You don't attempt to deny it?
A. That is true.
Q. And if a patient comes to a physician and says that she
has pain, you accept that as the truth, don't you t
A. Don't always accept that as the truth, no.
Q. You say you don't always f
A. Oh, no.
.
Q. Well, let me ask you this. I want to be perfectly fair
about this proposition. She has been to you. You, up to
you say March of this year, have been in charge of the case,
and since that time you then indicated that you were through
with her and she has gone somewhere else. What is your
opinion as to whether or not this lady has -exaggerated her
symptoms? I know that is a hard question for a doctor to
answer but lam asking.
A. Well, it is up to a doctor to evaluate the patient's symptoms. Sometimes the doctor will think they are exa~gerating
it but you form your own opinion as to-and I would say this,
thoug-h, that when I last examined her in March
page 131 ~ of this year. I got the impression that she was
not attempting to exaggerate.
Q. What was your opinion up to that time, up to that last
examination?
A. Well, I say there w·as-I am not sure that I could sayI don't believe that she-that it would be fair to say that she
was attempting to exaggerate at any time. Mrs.· Rountree
is a nervous individual and I think that there were times
when her nervous condition tended to make her complain perhaps of more pain than she really had in those times.
Mr. Rixey: All right. That is all.
Mr. Fine: There are only a couple of questions tl1at. I
would like to clarify.
R~-~IRECT EXAMINATION.
By Mr. Fine:
Q. As I understand, it is your opinion that she is not
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exaggerating the pain that she is having? You have come
to that conclusion Y
A. No, I don't believe she is exaggerating.
Q. With your me-dical experience and education. One other
thing: you did say something about the abnormality of the
spine that she had did add originally to her pain, is that correct? I mean originally, in your first examination.
A. Well, that is a-I believe it probably· did,
page 132 ~ originally.
Q. And, Doctor, despite the fact that you are
not her present physician, what you have stated is your
honorable opinion, is that correct, sir T
A. Yes.
RE-CROSS EXAMINATION.
By Mr. Rixey:
Q. Doctor, might I ask you a few more questions along
that line T I may be a little bit out of order in asking this.
His Honor can correct me. I am reading from the report of
Dr. Kirk. You know Dr. Kirk?
A. Yes, I do.
Mr. Fine: If Your Honor please, I object to that. He is
giving his testimony; Dr. Kirk will testify as to his.
The Court: He can't be examined on what Dr. Kirk found.
If Dr. Kirk were here to testify, then he could comment on it,
but getting it in indirectly in that manner I think is not
proper.
Mr. Rixey: I understand that Dr. Kirk will be here. I
don't want to hold Dr. Hollins here.
The Court: He may be examined after Dr. Kirk has testified, but he can't be confronted with what Dr.
page 133 ~ Kirk says.
Mr. Rixey: What I want to ask him is if he
agrees with Dr. Kirk on certain things.
The C'f)urt: That is the same proposition. Objection sustained.
Mr. Rixey: All right. Thank you, sir.

•

•

•

•

•
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,
· WILLIAM J. AMES,
recalled, testified further as follows :

Examined by Mr. Weinberg:
·
Q. ·You are Mr. William Ames; you previously testified this
morning in part, is that correct Y
Mr. Rixey: May it be noted that I take exception to it?
The Court: The testimony that the Court has just heard
from the doctor just leaving the stand is that
page 134 ~ the plaintiff has a permanent disability. For
that reason you may put this in.
By Mr. Weinberg:
Q. Mr. Ames, can you tell us the life expectancy as stated
under the Standard Mortality Tables, of a white female 35
years of age f
A. Yes, under the Commissioners' Standard Mortality
Table, the life expectancy from age 35 is 33.44 years.
Q. 33.44 years Y
A. That is correct.
Mr. Weinberg: Thank you, Mr. Ames.
The Court: Stand down, sir. You are excused.
DR. ROBERT H. THRASHER,
called as a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows :

Examined by Mr. Fine:
Q. You are Dr. Robert H. Thrasher?
A. Yes, sir.
Q. Dr. Thrasher, would you state your age, your residence
and your occupation, please, sir?
A. Age 37; residence 7433 Flicker Point, Norpage 135 ~ folk, Virginia; occupation, physician psychiatrist.
Q. And your offices are located in this City, in
the Duke-York Building?
A. 1102 Colonial Avenue.
Q. Now, Dr. Thrasher, would you state your educational
qualifications, please, sid
A. Received my Bachelor of Science degree from the College of William and Mary in 1941; l\L D. degree from Medical
College of Virginia in 1944; internship at Rex Hospital
Raleigh, North Carolina, from September '44 to June '45;
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Medical Officer, United States Army, '45 to '47; Resident,
Internal Medicine, DePaul Hospital, '47 to '48; Resident
Phychiatry, St. Elizabeth's Hospital; Washington, D. C., 1948
to 1951.
Q. All right, Doctor. Are you a member of any medical
society or psychiatric associations 7
A. Yes, sir. I am a member of the American Psychiatric
Association, the Southern Psychiatric, Virginia Neuropsychiatric Association, American Medical Association and
Norfolk County Medical Association.
Q. And are you attached to any government facility here
in this locality?
A. I am Consultant to the United States Marine Hospital
in Psychiatry.
Q. And for how long hav-e you been Consultant
page 136 ~ with the Government?
A. Since May 1951, I believe.
Q. Are you connected with any other clinics located here?
A. I was for two years Psychiatry Director of the Norfolk
Medical Hygiene Center.
Q. All right, sir. Now, Dr. Thrasher, will you tell us,
please, when is the first time you saw Mrs. Rountree, Mrs.
Alice Rountree?
A. I saw her on the first occasion 14th of ,January 1956.
Q.
ould you refer to your records and tell us the number
of times you have seen her since 1956?
A. I have seen her in my office on eight occasions sinre
1956.
Q. Doctor, as a result of your first seeing her, will you tell
us, please, what your examination revealed and what treatments you afforded her?
A. My examination revealed that she had symptoms-

,v

Mr. Weinberg: If Your Honor please, Dr. Raymond bas
come in and I asked Mr. Rixey if he would objert to his
sitting here. He said he would. vYait outside.
(The physician referred to left the room.)
The Court:

Continue with your examination.

A. She gave symptoms of phobias, anxiety, depression,.
nightmares, withdrawal from contact with other people, fear
of driving, riding in cars; startled reactions at the·
page 137 ~ screeching of brakes ; startled reactions when
driving if something approached her from the-
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side, she would have,a startled reaction.· She refused to drive
herself for some months· and had a difficult time riding even
to see the physician regarding her physician condition. · That
gradually got better, the riding did, to where she still, with
a loud squeak of brakes, has a mild startled reaction now. It
was very sever·e at first. She has trouble sleeping from time
to time because of. her nightmares and also because of pain
in her leg. She can't find a comfortable position, which of
course aggravates back ·and forth the difficulties.
By Mr. Fine:
Q. Now, Dr. Thrasher, what psychiatric opinion do you
have with- regard to that? What is that known as Y
A. My impression was that she was suffering from a traumatic neurosis.
Q. A traumatic neurosisY Would you break that down so
that we laymen will understand wl1at a traumatic neurosis
isT
.·· A. That is a nervous condition that comes on with 01·
shortly after some sort of trauma to the body or to the mind~
Q. What is trauma?
A. Trauma meansQ. A blowY
A. Sir?
page 138 r Q. Blow?
A. It could mean blow, I am sure, or it can he
a psychic trauma, a great disappointment or a great shoek,
emotional shock.
·
Q. In this case, this was a blow, is that correct Y
A. In this case I think it was both. I think it was a hodv
shock as well as the mental shock, pm·ticularlv of all of a sudden riding down the street everythin~ is all ri~ht, all of a
sudden something- from out of nowhere leaves you in the
midst of a p:reat deal of confusion, terror, et cete~a.
Q. Now, Doctor, what treatment have you p;iven her aftr•r
you diagnosed her condition as traumatic neurosis Y
A. I have given her treatment, two types, mainly. I lmve
given her some of the tranquilizing drugs from time to time
a·nd I have given her psychotherapv.
Q. Now, in psychotherapy and tl1ese drmrs-would you g-et
those bottles ( referring to a previous exhibit and addressingMr. Weinberg)-what kind of tranquilizer did you presrribe
for her?
A. I know that I prescribed sparine on one occasion.
Q. ·wnat does that do for you?
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A. That tends to quieten· down the nervous system.
Q. Is that one of the tranquilizers?
A. Well, I really can't tell.
Q. I mean one of the jars. That is your pr~
page 139 ~ scription, is that correct? ·
A. Well, I don't know what is in it but it has
got my name on it.
Q. I mean I understand that but they have been used and
this is the bottle; is that the date, January 3-15?
A. This month that was sparine I am sure.
Q. All right, sir.
A. I think.

Mr. Rixey: Let me see.
Mr. Fine: You hav:e seen them. All these are the same
bottles that have been introduced.
By Mr. Fine:
Q. And is that one that you also prescribed (indicating)?
A. Well, I assume that I did. Let me see now. What was
the date on this?
Q. 5/8.
A. '57?
Q. Yes.
Mr. Rix·ey: What year?
Mr. Fine: '57.
Bv Mr. Fine:
·Q. Do you want to look at that, sir?
A. Yes. (Witness examin_g bottle).
Q. Could that have been a renewal?
A. It could have been but I am not sure what
page 140 ~ this is. I don't have a record of it right here.
The Court: Mr. Fine, what point are you making? The
doctor has testified what kind of medicine. He saw her eight
times, he gave her prescription. Having the doctor look at
those bottles, that has noMr. Fine: Very well, sir.
Bv Mr Fine:
·Q. N°'r· Dr. Thrasher, tell us, please, what your opinion
is in connection with her injury and bow the future looks for
her in connection with the injury.
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A. From the psychiatric viewpoint?
Q. Yes, sir.
A. I believe that her traumatic neurosis is getting somewhat better. However, she still has spells of being extremely
upset and nervous. I have only seen her eight times but I
have been contacted by phone by her on serveral occasions
during the past-since I first her, at which time she was
pretty upset. And these spells still recur but they are not
quite as intense and they don't last as long as they used to.
Insofar as the future is concerned, part of her difficulty,
for example, is this-part of her physical trouble has required
a certain amount of reorientation of her living. She has been
a woman in the past who got a lot of pleasure, comfort out of
doing housework and things like that. She found herself
being unable for awhile for some time to do the
page 141 ~ usual housework that she did, taking care of the
children and the cleaning and things like that.
That has required a certain amount of readjustment within
herself in order to find something to replace this thing that
she used to do that gave her comfort and pleasure. Also, the
sleep has so~ething to do with how a person progresses
psychologically. If the sleep is disturbed too much, it is bad
for them, whether it is from nightmares or wl1ether it is from
physical discomfort. Now, I feel like the neurosis has a good
chance of clearing up rather completely hut perhaps not completely so, but to where it is not a gTeat major problem to
her the rest of her life. However, she may have a little
trouble with her sleep from time to time if the physical disability continues. She may have mild difficulties from time
to time of a neurotic nature but not in my opinion as severe
as they have been right after the accident.
Q. Nowr, Doctor, what treatment, if any, do you prescribe
for her in the future?
A. I feel like she needs to continue to receive psycl10therapy
and to receive various tranquilizing drugs from time to time
if indicated; sleeping- medicine if indicate,], fr<'m time to time;
and perhaps a. muscular relaxant from time to time. It depends
to some extent on how her physical trouble works out. I tllink
from tlie psychological viewpoint that from anproximately
20 to 40 interviews over a period of a few months would-m;
close as I can come to being sufficient from my
page 142 ~ viewpoint. I don't menn all at one time, I mean
over a period of time.
Q. Now, Doctor, assuming, sir, that she will have pain in
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the future indefinitely, how will that affect her nervous condition Y
A. That I can't be real completely sure about. Naturally,
if she has continued painMr.. Rixey: If Your Honor please, I think the doctor is
certainly indefinite; about things of this kind it is not proper.
He is speculating on a whole lot of things that are really not
inThe Court: You may speak of the probabilities. You can't
say what possibly will happen but the likelihood or probabilities you may say, if you can.
A. If the pain continues, it is probable that she would have
some emotional disturbance continuing. However, I would
hope that after the psychotherapy this would be minimized,
that she would not be .as severely sick, you mig-ht say neurotically, as she was immediately after the accident.
By Mr. Fine:
Q. Doctor, what is your bill to date for services rendered?
A. Complete bill Y
Q. Up to today.
A. $335.
page 143 ~ Q. V\7hat will your bill be in the future assuming
that she takes those treatments that you think are
reasonably proper and necessary?
A. Approximately three to six hundred dollars.
Q. Is it reasonable and probable that she will need some
psychiatric treatment if she has these pains in the future?
Is that correct?
A. It is my feeling, yes, sir.
CROSS EXAl\HNATION.
By Mr. Rixey:
Q. Doctor, do you know the date of the accident in which
this lady was hurt?
A. The date that I have was 17th of September 1955.
Q. Do you know the extent of her injuries?
A. Beg pardon Y
Q. Do you know what were the extent of her injuries f
A. I have had access to r,eports from certain physicians who
have examinedQ. From whom?
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· ·A. Dr. George Hollins.
Q. ·what date report do you have from Dr. Hollins?
A. September 29, 1955.
Q. All right. What else!
page 144 ~ A. January 9, 1956; January 30, 1957; MarchQ. Do you have the one from Dr. Hollins on:Mr. Fine: Let him answer.
By Mr. Rixey:
Q. -March 15, 1957f
A. Reading that right now.
Mr. Fine: We object.
The Court: Objection sustained. He hadn't finished. How
many others do you want to refer to? You may.
A. March 15, 1.957.
By Mr. Rixey:
Q. From whom f
A. From Dr. Hollins.
Q. All right.
Mr. Fine: Continue.
By Mr. Rixey: ·
Q. Have you examined her since that time?
A. I have not examined her physically since that time.
Q. So you didn't have thatA. Except her neck.
Q. What did you find the condition of her neck to be?
A. She had, the time I looked at her neck, she had a spasm
of the left neck muscles back here (indicating).
Q. So yon disagree with Dr. Hollins, if Dr.
page 145 ~ Hollins says as of January 6, 1955, that the injury
to the neck had cleared entirely?
·
Mr. ,veinberg: He said nothing of the kind.
Mr. Rixey: 1956, I mean.
Mr. Weinberg: Dr. Hollins said at the time he looked at
her there was no evidence of it then, but he specifically saidI am going to quote it exactly-he said the neck trouble, that
sort of thing is-'' recurs from time to time.'' So let's
get it right.
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By Mr. Rixey:
Q. His testimony on January 24, which Dr. Hollins said
was correct and which I read to him, was this: (Reading)
'' Examination of the neck showed no tenderness''Mr. Fine: Excuse me.
Mr. Rixey: Wait a minute, please.
The Court : Let him finish ; address the Court.
By Mr. Rixey:
Q. (Continuing)-'' showed no tenderness and full motion
without pain.'' Now, he also testified that he wrote on March
15, 1957, in his report-I read the last sentence of the first
paragraph-'' Apparently she is no longer troubled with neck
symptoms,'' and he says those are correct; and I alsoThe Court: This doctor doesn't hold himself out to be an
expert in that field.
Mr. Rixey: That is all right.
page 146 r The Court: And he disagrees with an expert.
Mr. Rixey: All right, sir. He disagrees with him.
By Mr. Rixey:
Q. Now, when did you first see Mrs. Rountree professionally?
A. 14th of January 1956.
Q. And you testified in this case the first time when T
A. I believe it was the 24th of January 1956.
Q. Yes. So you testified about ten days after you first saw
her, didn't you?
·
A. Approximately, that is right.
Q. How many times ·did you see her in 1956, the whole year
of 1956?
A. I saw her three times: the 3rd of March '56; 22-23rd
of ,January '56; and the 14th of January '56.
Q. So you did not see her, then, anything after March 3,
1956, until 1957, is that right? · ·
··
A. That is correct. However, I talked to her on the phone
·
·a few times, how many I am not sure.
Q. Did you prescribe a treatment for her in 1956?
A. I did.
Q. You testified in the trial of January 24, 1956, that if
she would follow your treatment forA. I believe I said -approximately 20 interviews.
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Q. Did what!
A. I think I said approximately 20 interviews~
Q. What Y Is that sort of customary to say
someone will see you 20 interviews, is that the reason 7
A. No, sir. I sometimes say two or three hundred.
Q. Why do you say you think you told her 20 interviews?
A. Because the best of my skill I felt at that time that
would probably be sufficient to clear up the part that I had
to deal with.
Q. Let's get your testimony, if you don't mind, sir. I
ask you if you testified this way on March 24: (Reading)
page 147' ~

'' Q. But, in any -event, I understand your testimony is that
you are of the opinion tllat if she will take these treatments
from you, then at the end of six or eight months, regardless
of her pain, these symptoms will clear up Y
'' A. Will be much better.
"Q. Well, I understood you to say that they would clear
up. ''-your answer'' A. All right.
"Q. Is that righU Is that correct,
'' A. I don't recall whether I said that precisely in those
words or not. You want to know'' Q. -your opinion on it.
'' A. I think it is probable that they will clear up.
"Q. Probable?
page 148 ~ "A. Probable.
Q. All right, sir. Thank you.''
You testified that wayT
A. So far as I recall.
Q. ,ven, did she follow your directions!
A. She did not follow my directions. I think she tried to
·but was quite·
Q. J~st say she tried to.
Mr. Fine: Let him finish.
Bv Mr. Fine:
·Q. Because of what?
Mr. Rixey: He has no right t0The Court: He hasn't finished what he was ~oing to ~my.
Every witness has an opportunity to explain his answer.
Go ahead if you lmve anytlling else to say.
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A. She called me on two or three occasions, wanted to come

to see me but ·explained that she was fearful of leaving the
house, that she was anxious. And on one occasion, at least-I
can't give the exact day-I could not see her right away,
also.
By Mr. Rixey:
Q. You are through Y
A. With that.
Q. How many times did she call you after March 1956,
down to, all through the year of 1956 f
page 149 ~ A. '56?
Q. Have you got any record of those calls?
A. I don't know if I have exact records. Sometimes I keep
a record of these and sometimes I don't.
The Court:
Mr. Rixey:
The Court:
times.
Mr. Rixey:

I think he has already testified three times.
He says now he doesn't know, sir.
I understood him to say that she called three
He says he doesn't know.

.By Mr. Rixey:
Q. Did she call you three times or you don't know, which
is itf
A. Well, I know she called me at least three times, sir.
Q. And she paid no attention to you, then, from March,
except calling you three times, during the whole year of
1956?
A. I think she-in my opinion, I wouldn't agree with that
statement. I think she did pay some attention to me.
Q. When did she come back to see you?
A. March-let me see. I think she paid some attention
in that when I told her about the way she was feeling, I think
helped her feel better. I saw her March 11, '57.
Q. You first saw her then, '57, :March 11th?
A. (The witness nodded).
Q. And she has been to see you eight different
page 150 ~ times in March-in 1957?
A. No, sir.
Q. That was your testimony?
A. No. Eight times altogether, sir.
Q. Your testimony is that she had been to see you eight
occasions since 1956. Is your testimonyA. Since '56 ; right, but not since-
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Mr.· Fine: You usked him since 1957, l\Ir. Rixey.
The Witness : Yes. · ·
By Mr. Rixey:
Q. Since '56 would start with '57, wouldn't it?
._
A. Not in my opinion. I thought that you referred to
since I first saw her.
Q. Oh, you mean, then, you have seen her eight times altogether!
A. Right.
Q. She has brought a whole lot of vials here. Did you
prescribe all this medicine for her?
A. I haven't looked at it, sir. I don't know.
Q. Do you want to look at it T See how much of it you did
prescribe. (Handing bottles to witness)
,
A. I prescribed-my name is not on any of these bottles.
here.
Q. So you didn't prescribe 1my of it f
A. Not any of this, these prescriptions. I knew
page 151 ~ that she was getting certain medicines or I would
have ordered them myself.
Q. Now, you say that your bill at the present time is $335.
That is for eight visits, is that right; three telephone calls 1
A. No, sir. That includes the -testimony.
Q. The testimony f vVhat testimony T
A. At the last trial and at this trial.
Q. What is your bill for the ·testimony?
A. The testimony for the first occasion was $50, and on this
·
occasion it will be $100.
Q. Why is this $100 instead of $50 f
A. Because it-·my fees have gone up.
Q. I see. So $335, then, only had the $50 in it, 1s that
righU
A. No. That inc]udes that, sir.
Q. What is that?
A. That includes today.
Q. I see.
A. Substract $150 from that.
Q. What is thaU
A. $150; if you substract $150, you· get the amount for the
consultations themselves.
·
Q. I see. That would be $185 f
. . · A: $150-$135 wouldn't it be? Somewhere
page 152 ~ around-there·~ I mean $200- ·
Q. From $335, it would be $185, wouldn't it?
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A. Yes, sir.
Q. $185, then, for' eight visits f
A. Yes.
Q. How do you figure that .your bill will be from $300 to
$600 for the future T What are you going to do in the future t
A. My visits.
·
Q. Have your bills gone up f You mean they are going up
in the future, is that the idea T •
·
A. The three-the six hundred dollars is based on $15 per
psychiatric hour, the hour being 45 minutes, and I said from
20 to 40 interviews.
·
Q. What are you going to do for her in the indefinite future
in which you are going to add up a,. bill of three to six hundred
dollars f What are you going to do for her f
.
.
A. I am going to listen to her difficulties, explain to her
how these things are arising; reassure her.
Q. What thingst
A. These symptoms.

Mr. Fine: Let him answer.
A. (Continuing) The nightmares, the fear reactions; those
things I am going to prescribe medications if she is not already getting them, that she may need.
page 153

~

By Mr. Rixey:
Q. You said it was your opinion if she had clone
those things for six to eight months from the date of the last
trial, she wouldn't be troubled with them now, is that right?
A. That was my opinion at that time. And she also was
hesitant to come because she didn't want to run up a bill.
RE-DIRECT EXAMINATION.
By Mr. Fine:
Q. Now, Doctor, is it reasonable and probable that she will
need these treatments in the future?
A. In my opinion.
DR. BERNARD H. RAYMOND,
called as a witness on behalf of the plaintiff, and having
been first duly sworn, testified as follows:
Examined by Mr. W-einberg:
Q. Are you Dr. Bernard H. Raymond Y
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A. Yes, sir.
Q. State your age, please, Dr. Raymond.

A. 41..

page 154 r · Q. And your occupation, sir Y
·
A. Physician and surgeon.
Q. Where are your offices¥
A. 7452 Tidewater Drive.
Q. In the City of Norfolk, Virginia!
A. The City of Norfolk, Virginia.
Q. How many years I1ave you been a practicing physician
and surgeon in this City, Doctor?
A. Nine years.
Q. ·wm you state your educational and -other qualifications?
A. University of Virginia-, graduate of the School of Medicine in 1940; and in the Hospital of Sinai, Baltimore, two
vears. In the servire of the United States Public Health
Service for three and a half years: three years a surgern,
resident surgeon at Norfolk General Hospital.
Q. Doctor, did you have occasion to treat Mrs. Alice
Rountree?
A. Yes, sir.
Q. State when you first saw her and what you found.
A. First saw her and examined Mrs. Rountree at my office
on February 5, 1957.
Q. Did you take a history from her?
A. Yes, sir.
Q.
you state what the history was?
-A. She stated that she had had since her accipage 155 ~ dent of 9/17 /55, a persistence of soreness in tlie
left side, shoulder, and the back of the left thigh
which radiated into her calf. These pains have been continuous. Also she had a radiation of the pains of the shoulder and
the rig-ht hand and thumb which originated in the base of the
neck. She further stated that she had been treated hv other
physicians and that her medications up to this point h·~c1 consisted of Bufferin and cortisone, the last of w11icl1 was taken
without relief.
Q. What is cortisone, Doctor?
A. That is a new drug, Compound F, so to speak, as appears in the general lay literature, to treat natural rheumatic
and arthritic discomforts.
Q. ·was there any traumatic arthritis in this case?
A. Well, as a result of my findings?
Q. Yes.
A. Yes, there was.
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Q. And go on; what other symptoms did she give 7 .
A. She suggested that she had been having many sleepless
nights and-but these-from this disability. She also stated
that she is unable to arise from a lying down position in a
normal fashion, due to the discomfort in the left back.
Q. Now, will you tell us what your examination of February
5, 1957, disclosed?
A. Examination on February 5 revealed all her movements
to be guarded. However, they were found to be
page 156 ~ primarily muscular, with no joint involvement.
Flexion of the head was limited and caused
posterior neck muscle spasm and pain.
Q. What is muscle spasm Y
A. It is an involuntary contraction of the muscle.
Q. Can you see that?
A. Yes, sir.
Q. And it is involuntary on her part?
A. Correct.
Q. For example, I could not, standing here, cause a muscle
spasm of my neck if I wanted to, could I?
A. No, sir.
Q. Go ahead, sir.
A. There was tenderness to pressure over the seventh
cervical vertebra, the ninth thoracic Yertebra and throughout
the entire lumbosacral region. There was no evidence of
cranial nerve damag-e. Her speech was coherent and she was
very cooperative. She went through the full range of arm
and shoulder motion with only muscle g-uarding. Tenderness
,vas eli<·ited in the right palm only subjectively and she com~
pleted the full range of her fine finger movements. There was
apparent weakness in the left quadriceps.
Q. " 7hat are quadriceps, Doctor?
A. Those are the anterior thigh muscles.
Q. Go on, sir.
A. But no a trophy of the extremities was found
page 1fi7 ~ after complete measurements. There was a general
left lumbar muscle ""eakness due to spasm. The
reflexes were active throughout; and the measurements were
found to bCl equal bilaterally. Althonµ:h no limitation of hack
motion, she w·as unable to balance on the left leg or bear her
weight.
Q. Did you have X-rays made after that?
A. Yes, sir.
Q. When were they made?
A. On February 12 X-rays were made of the cervical spine,
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which revealed a loss of the normal curvature due to the
spasm, and no -bony abnormalities were seen.
Q. What did pelvic X-rays show?
A. Pelvic X-ray was made on March 8 which revealed no
deformity or bone change. These X-rays in no way were
appreciably changed from those made at the Norfolk General
Hospital, which were reviewed at that time.
·
Q. Now, Doctor, on February 5, ·what did you prescribe!
A. After examining Mrs. Rountree and feeling that it was
primarily a traumatic neuritis that she was suffering from,
and having had experience with the drug tolseram, which is a
Squibb product, she was placed on this as a trial method for
relief, primarily.
Q. Now, Doctor, does this drug have anything to do with
being a sedative or a tranquilizer or anything like that 1
A. No, sir, it does not.
page 158 ~ Q. You gave her that, then, in addition to such
tranquilizers or sedatives, and so forth, that she
might have been. taking, is that correct, sir Y
A. Yes, sir.
Q. Will you explain to the jury and to his Honor and myself, if you will, sir, if you can break it down into laymen's
language, what does this drug doY
A. This drug bas a selective action that blocks the extra
stimuli coming from that-that emanate from tlie brain to
the nerves which cause our muscles to move; and at the
junction where this connection is made is the selective action,
point of action of the drug. In other words, it causes the
extra impulses that might emanate at that point to be
diminished.
Q. Now, when it has this blocking action, does it in any way
affect voluntary movement f
A. No, sir.
Q. In other words, it would affect things such as muscle
spasm, involuntaryA. Involuntary muscle spasms.
Q. And that is all it would affect?
A. Absolutely.
Q. Now, did that do her good?
A. While Mrs. Rountree remained on the drug tolseram
she derived the relief which she had not had since her accident, except for incomplete relief of the back of
page 159 ~ the left side and leg. AfterQ. DoctorA. Excuse me.

Thomas J. Rountree, et al., v. Alice M. Rountree

101

Dr. Bernard H. Raymond.
Q. Go ahead, sir.
A. After a trial period of one month on this drug, it was
discontinued and ·within one week there was a recurrence of
her pains in the left arm, right hand and· an increase in the
symptoms of left back and leg.
Q. Doctor, will you please explain how it is that an injury,
a sprain of the spine affects your hands all the way down to
the fingers, and your legs T
A.
en, our spinal column runs in our spine which
emanates at the base of the brain, beginning at the first
cervical vertebra and extending to the end of our spine, which
is the last of the lumbar vertebrae, and throughout each and
every vertebra there are separate nerves which control
separate and selected segments of our body.
Q. Then, am I correct in gathering-I want to make sure
that I am right about this-when this tolseram was given it
had the blocking effect on the brain and spinal cord that
caused the relief in her hands and feet f
A. It primarily acts at the junction as described, yes, sir.
It could act at any point where there was an aggravation of
the condition.
Q. Will you go ahead, sir T
page 160 ~ A. After a trial period of one month on
tolseram it was discontinued-I might ,be repetitious. And it was discontinued for one week, after which
time there was a recurrence of the pains in the left arm,
right hand and increase of the symptoms in the left back
and leg.
Q. In view of what you did see for yourself during the
period of time you treated her, in conjunction with the history
which you did receive from her, will you tell us what your
summary of the case is?
A. Yes, sir. Althoug-h not seeing Mrs. Rountree until February 5 of 1957, the history and the type of treatment that
was instituted at the time of her accident, after reviewing
the hospital records, review·ed, suggested that of spinal shock
at the time of the accident. And it is my opinion that it has
left her with a post-traumatic neuritis and muscle spasm of
the regions as outlined.
Q. If I may go back a minute, will you tell us what spinal
shock is?
A. Spinal shock is I think in ]avmen 's terms just a trauma
or a blow without any demonstrable damage; in other words,
without irreparable damage or evidence of it by X-ray, so to
speak.
·
·

,v
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Q. What about this traumatic neuritis?

.

:

A. Well, that in my terminology is· an irritation or an ·extra

impulse, as we mentioned before, that. would be
page 161 } caused to go through· a nerve pathway that would
be on an involuntary basis, could arise from
trauma.
.. Q. The word sounds a lot like neurosis, which Dr.
Thrasher testified to, but you are testifying about something
difference here Y
A. This is a- nerve, yes, sir; a nerve, selective nerve.
Q. A neuritis Y
A. Yes, sir.
Q. The muscle spasm I believe you have already explained?
A. That would correspond to the nerve, yes, sir.
Q. Did you feel that she has reached her maximum improvement or not 7
A. I feel that Mrs. Rountree has derived the maximum of
relief from both the lapse of time and combined drug therapy.
Q. Let me ask you this: Will you state whether or not she
is going to get any better as far as her physical symptoms
go?
A. I do not feel that she will improve much beyond this
condition although she has had some relief on this particular
drug. And that in view of the fact I have felt that she
has a ten per cent permanent disability of her cervical spine,
and a fifteen per cent disability of a permanent nature, of
the lower spine.
Q. By permanent, do you mean the rest of her life f
A. Yes, sir.
page 162 ~ Q. What is your bill for services rendered to
date?
A. $144 to date.
Mr. Weinberg: Will you answer Mr. Rixey?
The Witness: Glad to.
CROSS EXAMINATION.

Hy Mr. Rixey:
Q. Doctor, you were asked for your occupation. You said
physician and surgeon. Do you have any specialty? Are
you a general practitioner Y
A. No, sir, I am not a general practitioner; specialize in
surgery and fem a.le diseases.
Q. Surgery and female diseases 7
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A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Yes, sir.
Do you specialize in ortho.pedic work 7
That is not a specialty, no, sir.
You say it is not a specialty?
Not a specialty, no, sir.
W·eII, do you know Dr. Hollins 1
Do I know Dr. Hollins?
Yes.
Certainly.
He considers himself a specialist, I believe, in the orthopedic field. You say he is not a specialist?
page 163 ~ A. I am sorry?
Q. Do I und~rstand you to say that Dr. Hollins,
in your opinion, is not a specialist T
A. I didn't-I don't recall saying that, sir.
Q.. Well, I understood you to say that orthopedic work
is not a specialty?
A. No, I said I did not make orthopedics a specialty.
Q. Oh, you mean your specialty?
A. I misinterpreted-yes, sir.
Q. Well now, you say that-you have just stated-in vour
opinion this lady has a ten per cent permanent disability
in her cervical spine?
A. Yes, sir.
Q. That is the neck, isn't it?
A. Yes, sir.
Q. It is the same thing that I wou]d call the neck?
A~ Yes, sir.
Q.
ell now, would it change your opinion anv if you
knew that Dr. Hollins says that when he examined t1lis lady
on Januarv 6, 1956-mark t]ie time, ,January 6, 1956-that the
injury to her md, l1ad cleared up entirely?

,v

Mr. Weinber,g-: I object, Your Honor. I ob.ier.tecl tn this
once before. He dirl not say it had cleared up entirely, he
said there were no symptoms present at that time; and
he went ahead and further testified that the inpage 164 ~ jury like this-I wrote it down; I quoted from it
before--(Reading) "recurs from time to time.''
Now, that is the second time that Mr. Rixey has misquoted
that, and I would appreciate it if it doesn't happen a~ain.
Mr. Fine: May it please the Court. let me sav this to
supplement what he said. In Dr. Hollins' report he say$
this-I will let you rea<l it, sir. (Reading-) "She was fast
seen on January 6, at which time she stated she thougI1t she
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had some more improvement but still had soreness in her
back and also in he:r . neck." : ·There it ·is (indicating), sir.
The Court: Dr. Hollins did testify about the neck, that he
thought it had cleared up. LatJ~r he. added that it might reeur
but it had cleared on that day, no question.
Mr. Rixey: He said it.was clear on January 6, 1956, an<l
he so testified two weeks later.·
Mr. Weinberg: Exactly.
.
By.Mr.· Rixey:
· ·. .-.... · . ·
Q. He wrote .on March 15,.1957, as follows-I am quoting
that-'' Apparently, she is no · longer troubled with neck
symptoms." He .wrote that on March 15, 1957. Do you have
any contrary opinion on that Y .
A. I might- add that Mrs. Rountree was at that
page 165 ~ time taking the medications,. as I so told the
Court, which she had begun on February 5-if
that could account for it.
Q. How many times have you seen Mrs. Rountree professionally Y
A. Oh, at least ten,.twelve office visits, probably more.
Q. You first sa'Y her, as I understand it, on February
15th?
A. Correct.
Q. 1957¥
A. That is correct.
Q. That is this year,..is that right?
A. Yes, sir.
. . Q. And you say you have .seen_ her about nine times since
.that time?
A.. No, sir, I said about twelve times.
Q. About twelve times?.
A. Yes, sir.
. Q. I believe you say that in your opinion she had what
you called a spinal shock and which you described as being
an injury with no demonstrable damage?
A. At the time of the accident; yes, sir.
Q. Well, does demon~trable damage appear later on?
A. As a rule; it is entirely possible.
Q. How could a demonstrable damage appear
page 166 ~ two years. after an accident?
·
A. Oh, it is not very likely but I say it is en.tirely possible for it to appear at a later date anrl to continue
·ror at least two vears ..
·. Q. 'As I understand jt, -in two years it was not a- demonstr-
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abl~: damage but you took her word that she was suffering
pain in her fingers and her hands and her back and legs,
and so forth, is that right!
A. No, sir, not entirely.
Q. When the patient tells the doctor that she has pain, the
doctor accepts it, doesn't he T
A. For the most part; but I think you must confirm it
to be satisfied that it is so.
Q. And you came to the conclusion that this lady had a
spinal shock without any demonstrable damage, not neuritis,
and what you called-I believe you did say neuritis, is that
r.ight1
A. Traumatic neuritis, yes, sir.
Q. And she did not carry any demonstrable damage?
A. That was suggested, that she did not have it at the
time of the injury.
page 167 ~

DR. ARTHUR A. KIRK,
called as a witness on behalf of the plaintiff, and
having been first duly sworn, testified as follows:
Examined by Mr. Weinberg:
Q. Are you Dr. Arthur A. KirkY
A. Yes, sir.
Q. How old are you, Dr. Kirk Y
A. 41.
Q. And your occupation, sir?
A. Orthopedic surgeon.
Q. Where is your office?
A. In Portsmouth, Virginia.
Q. You are, of course, a doctor of medicine, with your
practice restricted to the sperialty of orthopedic surgery?
A. Yes, sir.
Q. Will you state your educational and other professional
qualifications Y
A. I had a B. S. dep:ree from the Virg-inia Polvtechnic
Institute in 1937; attended the Medical Co.llege of Virginia
and graduated with M. D. degree in 1941; had one year of
internship at Walter Reed General Hospital in Washington,
D. C.; served As a iloctor in the armed forces for four years;
had one ye'1r of pathology at the Medical Colleg-e of Virginia;
one year of general surgery at the Medical College
page 168 ~ of Vir~inia. and three years of orthopedic surgery
at the Medical Colleg-e of which eig-ht months was
at Crippled Children's Hospital in Richmond; and I haYe
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been · practicing at orthopedic surgery in Portsmouth sinGe
July of 1951.
..
.
Q. Aside from the medical societies that you belong
are you also a member of the American Academy of Ortho·pedic Surgeons Y
A. Yes, sir.
Q. You are?
· A. Yes, sir.
Q. Do you belong to-go ahead, tell us all about the societies that you belong· to.
A. Belong to the Portsmouth Medical Society, the Norfolk
County Medical Society, Medical Society of Virginia and the
American Medical Association.
Q. Now, did you have occasion to examine Mrs. .A lice
Rountree, the lady sitting here Y
A. Yes, sir.
Q. Will you refer to your notes, Doctor, and tell us exa~tly
what you found?
A. I saw Mrs. Rountree on the 7th of February 1957 at mv
office. At that time she indicated that she had been injured
in an automobile accident on the 17th of September 1955,
had been under the care of Dr. Ravmond and Dr.
page 169 ~ George Hollins. She stated that the car she was
driving was struck almost head-on, on the left
front. She stated that she had difficulty in w·alking with her
left leg at the time of the accident, and she indicated that her
lower back bothered her but was not severe at the time.
Later the same day she said she developed numbness in the
left arm and the pain in the back of the neck and in the
upper region of her back.
Q. This is the time of the accident f
A. At the time of the accident.
Q. All right, sir.
A. She indicated that about three days after· the accident
her lower back pa.in became more seveie and that she could
not lie on it. She said she developed numbness of the leg-s
and later harl a spinal tal]. She indicated that she had stiffness of her hands-she indicated at the time that I saw her
that she had stiffness of her hEmds. fing;ers, elbows. shoulders
and neck and it WM painful in the neck with the swelling
of her hands and elbows. Although she sairl that she had
this swellin<!', I did not observe it personallv. And she hadshe stated-that she had a ·limp in her left le~. She indic~ted
that her back was worse on bending and ,vas not relieved
by lying down. She stated that she ·was still painful in the
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back of her neck and had headaches and indicated that
she was treated with back rest, neck traction and back support.
Q. What did your examination show 1 ·
.
A. On examination she held herself stiff and
page 170 } had difficulty in relaxing. Because of this it was
somewhat difficult to examine her, but in general
I felt that a satisfactory examination was made. She had ten
degrees limited straight-leg raising bilaterally.
·
Q. Will you explain what that is, ten degrees limitation 7
A. In lying a patient on the back and raising the leg up
with the knee straight, the person who does not have back
difficulty in general-now, there are some exceptions to it. will be able to raise the leg up 90 degrees; in other words,
raise the leg straight up in the air when they are lying on the
back.
Q. Hers was ten per cent limited?
A. Well, ten degrees limited.
Q. Ten degrees limited?
A. That is right.
Q. ,vhat about the right knee jerk?
A. The right knee jerk was slightly decreased. That may
or may not have been on the-due to pathology. I mean .by
that, it· may or may not hav-e been due to any nerve lesion,
because it does somewhat vary to some extent in normal individuals.
Q. Was there any back spasm?
A. She had general stiffness and she had normal motion
of her upper and lower extremities, and she had a mild spasm
of the lower back, which was in keeping with the
page 171 } general tightness that she had.
Q. Now, the spasm you refer to, was that voluntary or involuntary?
A. Well, the mild spasm that I was speaking of here would
be what I would consider was in my opinion an involuntary
muscle spasm.
Q. In other words, if I wanted to stand here and put on a
mild muscle spasm of the back such as you saw in her, would
I be able to do it or not f
A. In general I would not think so. It h~ my opinion that
you would not be able to.
Q. Go ahead, Doctor.
A. She had a moderate round-back d·eformity of the dorsal
region-that is the upper part of the posterior chest region
of her back, and she did not have any local tenderness there.
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She had. normal range of motion of her neck, with a complaint
that when I.held it way back she complained that it hurt her
on what we call hyperextension or holding the head back.
At the finish of the examination she walked from the office in
·apparently a relaxed condition but, as I said before, I had
difficulty in getting her to relax during my examination.
I examined the X-rays made at Norfolk General Hospital on
September 17, 1955, of her cervical spine and I did not onserve any evidence of any recent injury; that is, any evidence
of fracture or dislocation.
page 172 ~ Q. Showed no fractures or dislocations?
A. That is right, yes, sir.
Q. Now, let me ask you this : In your opinion, what has
she sustained here T
A. It is my opinion that she sustained a mild sprain of her
neck and of her lower back, and it is my opinion that she will
have an estimated five per cent permanent partial disability,
which would be in the form of mild recurrent low back pain
and mild weakness of her lower back.
Q. And will that be permanent?
A. In my opinion, that will be permanent hut the weakness
would be, in my opinion the five per cent weakness would be
permanent, but that the-the pain would be recurrent. In
other words, sometimes she would have it and Rometirnes she
would not.
Q. Let me see if I have this right now. The pain will go
off and on from time to timeA. Yes, sir.
Q. -won't hold constant; but that the disability is permanent and will last for the rest of her lifet
A. That is my opinion, yes.
Q. Is that correct?
A. That is my opinion.
page 173 ~

CROSS EXAMINATION.

By Mr. Rixey:
Q. Now, Doctor, referring to your report from which you
have been reading-I am quotin~-you said '' On examination
she held herself stiff and would not relax'' T
A. I had very much difficulty in getting her to relax but,
as I would bend her arm, for example, she would gradually
give as I would bend it.
Q. Was that a matter that she had control over herselfT
A. That is a matter· which I felt was her reaction to the
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examination; not something that she intended to . put on,
but something that she more or less put on unintentionally.
Q. Did she come to you of her own free will, or did she
go to you because she was sent by somebody?· Was she sent
by Mr. Fine?
A. It is the best of my recollection that she was sent by
Mr. Fine for me to examine.
Q. And then you said at the finish of the examination the
patient walked· from the office apparently in a relaxed condition Y
A. Yes, sir, that is correct.
Q. I take it she was glad to get rid of the examination Y·
A. Well, apparently.
Q. Now, I also read from your report that-and ask you if
that is correct-" It is also my opinion that ·she
page 174 ~ passively grossly exaggerates her condition not by
what she says but by the way she acts, ·especially
during the examination." Did you write thaU
A. Yes, sir. That is correct.
Q. Is that correct?
A. Yes, sir.
Q. That was your opinion?
A.· That was my opinion.
Q. That she was grossly exaggerating?
Mr. Weinberg: Passively grossly.
A. Passive, not that she intended to do it.

By Mr. Rixey:
Q. I have worded it like you wrote it, have I?
Mr. Fine: No. You left out the word ''passively.'' Mr.
Rixey, please, sir. Don't do that. It is the second time
you made a mistake in the doctor's report.
Mr. Rixev: Did you take down what I read, please,
madam Y Will you kindly read it.
( The record was read by the reporter as follows :)
'' Q. That was your opinion?
"A. That was my opinion.
"Q. That she ·was grossly exaggerating?
Mr. Rixey: When I was reading the report.
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( The record was read by the reporter as follows~)
~

"Q. Now, I also read from your report thatand ask you if that is correct-'It is also my
opinion that she passively grossly exaggerates her condition
not by what she says but by the way she acts, especially
during the examination.' Did you write that 1''
page 175

Mr. Vv einberg: You had it right the first time, wrong the
second.
·
Mr. Rixey: I had it correct.
l\fr.
einberg: Will you read the part where I objected
when Mr. Rixey said ''Just before then''?
Mr. Rixey: I read the report correctly.
Mr. Fine: Just let the reporter read, Mr. Rixey.

,v

By Mr. Rixey:
Q. And it is your opinionMr. ·weinberg: I would like to have this read before Mr.
Rixey asks that question.
The Court: Miss Alfriend has just read wl1at he was reading from the report and the word ''passively'' was in there.
Mr. Weinberg: I didn't object then. I objected when
later on l1e left out the ,,,.ord "passively."
The Court: In his verbal question T
Mr. Fine: That is right.
Bv :Mr. RLxey:
.,
· Q. Did I understand it, Doctor, it was your
page 176 ~ opinion that she was grossly ,exaggerating her
complaints, whether passively or nonpassively?
Isn't that correct 1
A. It was my opinion that she was passively grossly exaggerating her condition.
By Mr. Weinberg:
Q. Now, Doctor, what do you mean by "passively''?
:Mr. Rixey: Wait a minute.
By l\Ir. Rixev:
·Q. And as~I understand it, Doctor, you never saw her but
the one time?
A. I saw lier one time, yes, sir.
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Q. And that is all?
· A.· That is correct.
Q. And you examined her at the request of Mr. Fiue
A. That is correct, yes, sir.

0
/

Mr. Rixey: Thank you.

RE-DIRECT EXAMINATION.
By Mr. ,v.einberg:
Q. Now, Doc.tor, will you tell us what you mean by passively
grossly exaggerating?
The Court: He has already explained that. You want him
to do it again 1 Go ahead.
Mr. Weinberg: I would like to make it clear to myself,
sir.
page 177

~

A. I mean by that that it is not something that
she did consciously but something that she did
unronsciously.
The Court: Didn't intend to do it; that is what he explained.
Mr. ,veinberg: Thank you, sir.
RE-CROSS EXAMINATION.
By Mr. Rixey:
Q. Doctor, when a patient tells the doctor that she has
pain, there is no way that a doctor can deny that, is there 1
Doesn't he accept it as true?
A. Not necessarily so. It depends on the patient as
whether or not she apparently exaggerates the whole business.
I mean by her words and the way that she expresses l1erself.
Q. And as I undNshmd, your opinion that she was exagg·erating her symptoms is based upon yourMr. Fine: I object.
By l\fr. Rixey:
Q. -is based upon your observation that you did not see
anything to justify those symptoms?
Mr. Fine: I object to that.
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By Mr. Rixey:
Q! Or the extent of the symptoms that ·she
page 178 } complained of; isn't that right Y
The Court: Objection overruled. The doctor may answer
it if he can.
A. Well, that-it is a little bit difficult to answer exactly;
but what-will you read that one more time for me, ple.ase?
( The record was read by the reporter as follows : )
'' Q. And as I understand, your opinion that she was
exaggerating her symptoms is based upon your observation
that you did not say anything to justify those symptoms or
the extent of the swm.ptoms that she complained of, isn't
that right?"
·
A. Well, you are speaking there of symptoms which is
something that she complains of. It was my opinion that
what she complained of she did not appear to ·exaggerate.
It was the way that she was holding herself stiff during
the examination that I thought was exaggerated.
By Mr. Rixey:
Q. I believe your actual word, sir, ,1ms that she was exaggerating her ''condition.'' The '' eondition '' is the word
you used rather than ''symptoms.'' She was passively
grossly exag;gerating her condition?
A. Yes, sir.
Q. Not by what she says but by the way she acts?
A. Yes, sir. That is what I said.
page 179 ~ Q. Especially during examination 1
A. Yes, sir.
Q. And, as I said, that observation on your part was called
for by the fact that you, from what you could find, :vou di<ln 't
see justification for her various complaints, isn't that ~o?
A. I couldn't see the justification for her marked stiffness
during the examination.
Q. Thank you.
A. I don't mean I couldn't find any, hut I couldn't find for
the marked stiffness that she had there.
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RE-DIRECT EXAMINATION II.
By Mr. Weinberg:
Q. Dr. Kirk, in your estimate of the fiv.:e per cent p~rmanent
disability of her lower back-did you take into. account in th.a.l
fact the exaggeration, the tenseness during the examiilatfori T
A. Yes, sir.
Q. And that stands true, this five per cent disability is disregarding all of that, is that correct, sir?
·
A. Yes, sir, that is right.
page 180 ~ Q. What is your bill for services rendered to
·
date, Doctor?
A. $110.
RE-CROSS EXAMINATION II.
By Mr. Rixey:
Q. Your bill is $1107
A. Yes, sir.
Q. For one examination Y
A. ForQ. That is all right. That is all you saw her, just ~me
time?
A. Yes, sir.
RE-DIRECT EXAMINATION III.
By Mr. ·vveinberg:
Q. Explain what your bill is for, Doctor.
A. Well, I had a bill for $35 for the examination and for
seeing her at the office, and then I had a bill for $75 for appearing in court today.
· . ·
page 181

~

Mr. Vv einberg: Thank you, sir.
The Court: You may go, sir. The jury may
recess.

By Mr. ,veinberg:
Q. Doctor, those charges are generally in line with that
being charged by other surgeons throughout this area, ar~
they not?
A Yes, sir.

•

•

•

•

•
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PEGGY MOORE,
called as a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows:
Examined by Mr. Weinberg:
Q. I believe. you are Miss Peggy Ann Moore?
A. Yes, sir.
Q. Will you state your age, Miss Moore?
A. I am 21. ·
Q. What is your occupation T
A. Student nurse, senior at Norfolk General Hospital.
Q. You are a senior now?
A. (The witness nodded)·
Q. Were you also a student nurse on September 17, 1955,
when Mrs. Rountree was admitted to the Norfolk General
Hospital?
A. Yes, I was.
Q. Will you state what you did at that time?
A. vVell, when she was admitted to the hospital I was responsible for the admission, and ·I took care of her then.
Q. Do you remember giving her any drugs f
A. I am sure I did.
page 183 ~ Q. And did she appear to be in pain?
A. Yes, sir.
Q. Will you state whether or not these were pain relieving
drugs, narcotics such as morphine and codeine that you gave
to herY
. A. Yes, sir.
Q. Do yon recall that she was in extreme pain or exactly
what it was?"
l\fr. Rixey:

I object.

A. No, si1·, I do not.
The Court: Objection sustained.
By Mr. Weinberg:
Q. But you do remember that you gave her narcotics?
A. Yes, sir.
Mr. Rixey: No questions.
The Court: No cross examination Y

Thomas·J. Rountree, et al., v. Alice·M. Rountree

115

Nancy T. 1¥is·e.
Mr. Rixey: No, sir.
The Court: You may go.

page 187
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NANCY T. WISE,
called as a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows:
Examined by Mr. Fine:
Q. You are Mrs. Nancy T. Wise?
A. Yes, I am.
Q. Mrs. Wise, would you state your age, your residence and
your occupation, please ma 'am?
A. 59; practical nurse.
Q. You are the mother, I believe, of Mrs. Rountree Y
A. Yes, I am.
Q. And did you or not visit her at the hospital when
·
she was in her suffering there?
A. Yes, I did.
Q. And how often did you visit her there?
A. Oh, I stayed there, almost, Mr. Fine, when I wasn't at
the house with the children.
Q. And then did you assist her after she went
page 188 ~ home f
A. Yes, I did.
Q. And was she able to perform her household duties or
not?
A. No indeed, she wasn't.
Q. Before this accident, was she in good health f
A. That is right, she was.
Q. And since this accident has she been able to do her
household duties f
A. No indeed.
Q. "Tho helps her?
A. She has a colored woman, and the children and I. The
colored woman comes in certain of the time.
Q. "71iat reaction, if any, did it have towards her nervous
system?
A. Well, sometimes it is very bad.
Q. In what respect? ,vould you describe that, please?
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A. Well, she suffers a lot with her back and with her. leg
and through her shoulder; and sometimes it is very bad, Mr.
Fine; and it has been ever since the accident.
Q. What reaction, what does it do to whether or not ,:;he
is happy, glad or sad or what?
A. Oh, she cries terrible. I stay on duty what you might
say 24 hours a day to get a call anytime to run; and I do; I
call a cab and away I will go, day or night, it doesn't make
any di.fference.
page 189}

Mr. Fine: Answer Mr. Rixey.
Mr. Rixey: No questions .
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pag~ 191 }

PAUL J. ROUNTREE,
called as a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows :
Examined by Mr. Fine:
Q. You are Mr. Paul Rountree?
A. That is correct.
Q. You are the husband of Mrs. Alice Rountree?
A. Yes, sir.
Q. Before September 17, 1955, was your wife in good
health?
A. Yes, sir.
Q. Since September 17, 1955, has she been able to attend
to the household duties?
page 192 } A. Not to the extent that she did before, prior.
Q. What have you had to do since this accident,
A. What have I had to do?
,
Q. Yes. Has anybody been able to help her with regard to
householdA. At first she was having a girl to come in regular, but
w~ couldn't afford that. Now she has a. girl to come in once
a week. And the children help her. I don't have much time.
I put in 14 hours a dav at my service station.
Q. And what kind of bed does she sleep on 1
A. We have slanted the bed to the extent where it is about
a six-foot drop at the foot-I mean six-inch drop at the foot.
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In other words, the foot is six inches below the head, lower
than the head; and we have a piece of plyboard there, four
by six plyboard between the mattress so as not to make it too
soft.
Q. Four feet by six feet f
A. Yes, sir.
Q. Did you have a picture of thaU
A. I had it but I haven't got it with me there.
Q. All right, sir. Now, with regard to her condition, state
whether or not she is melancholy and nervous?
A. Yes, sir, very muc.h S·O at times.
Q. How do you know she is? Why do you say?
A. Well, at times she has the crying spells and,
page 193 ~ well, she acts oftentimes like she is in another
world; just sort of a blank.
CROSS EXAMINATION.
By Mr. Rixey:
Q. Mr. Rountree, you say that you operate a service station?
A. That is correct, sir.
Q. And I believe you say that for a period you maintained
a woman in the home to do the work in the home?
A. Pardon, sir?
Q. I believe you said that for a short time after the accident you maintained, employed someone to do the world
A. That is correct.
Q. How long?
A. Well, I would say six or eight weeks, maybe three
months. I don't know exactly. It has been quite awhile.
Q. Six or eight weeks or three months? There is quite a
difference.
A. That was permanent.
Q. ,vbat?
A.· That was permanent. I mean everyday help.
Q. , 1l ell, I sa.y there is right much difference between six
or eight weeks, and th.ree months. Which was it,
page 194 ~ six vreeks or three months or what?
A. OnlyQ. Do yon have any record of it?
A. No, sir.
Q. I see. And since that time you have employed a woman
·
once a week?
A. Once a week.
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RE-DIRECT EXAMINATION.

By Mr. Fine:
Q. Mr. Rountree, is this the hospital bill, $415.35? Is that
correct!
A. That is correct. That is for the 15 days she was in the
hospital.
RE-CROSS EXAMINATION.

By Mr. Rixey:
Q. She was in the hospital 15 days T
A. That is correct, sir.
The Court: Marked Plaintiff's Exhibit Z.
(The bill referred to was marked Plaintiff's Exhibit Z.)
page 195

~

RE-DIRECT EXAMINATION II.

By Mr. Fine:
Q. I hand you three estimates of the damage to your car
and ask you if these are the items of damage to your car?
Mr. Rixey: If Your Honor please, I think he ought to
have the man who made the estimate here.
Mr. Fine: I am not asking to prove the a.mount of the
damages, just the items, if Your Honor please.
The Court: Is that competent in this action?
Mr. Fine : I want to show the impact, the blow on this
car, the damage.
Mr. Rixey: You can show that but not by suggestion.
The Court: You can ask him the nature of the damage
to the car; but that was made out by someone other than
the witness.
Mr. Fine: We can have them here.
By Mr. Fine:
Q. Will you tell us, please, where the damage to your car
was?
A. It was on the left front grille, hood and left front fender,
bumper.
Q. Any other damage at all?
A. The headlight, of course that is included. I believe the
left door was damaged a little.
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Mr. Fine: We have a deposition now, if Your
Honor please.
The Court: Do you object to Dr. Vann 's taking the
stand?
Mr. Fine: No, we don't. We were perfectly willing to
take Dr. Vann.
The Court: He has to come back tomorrow.
Mr. Rixey: You don't have any further medical testimony!
Mr. Fine: Yes, we have.
·
Mr. Rixey: He says that he has further medical testimony.
I would like to have1\fr. Fine: We would like to show, unless you concede it,
that Dr. Thomson had her spine tapped on one occasion,
then you retained him in your employ, I believe.
Mr. Rixey: That is correct, sir.
Mr. Fine: You admit that?
: ¥1
Mr. Rixey: If that is all you have.
The Court: Can't you stipulate 7
Mr. Weinberg: W,e are not going into the other doctor, the
one who treated her, tnrned her over to Dr. Hollins; not going
to call Dr. Wiley.
·
The Court: Can it be stipulated by counsel that Dr. Vann
is an expert in his profession, in his particular
page 197 ~ branch f
·
1\fr. ,~reinberg: Certainly.
The Court : All right.
page 196

DR. JOHN A. VANN,
called as a witness on behalf of the defendants, and having
been first duly sworn, testified as follows:
Examined by Mr. Rixey:
Q. Dr. Vann, not to go into all of your qualifications, I
understand that you specialize in the field of orthopedic surgery?
A. Yes, I do.
Q. At my request, did you examine Mrs. Rountree and,
if so, how many times?
A. I saw Mrs. Rountree on two occasions.
Q. ,vm you tell us the first occasion and what vou found
her condition to be on that first occasion?
..
A. I sa-w Mrs. Rountree first on January 17, 1956, at myoffice. At that time she gave the history of having been in-.
volved in an accident September 17, 1955, and that she·
suffered injuries to her back and her left leg. She stated that
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she had been under the care of Dr. Hollins, Dr. ,vfley and
Dr. Thomson. When I saw her in my office on the 17th of
~January 1956, at that time· she stated that she had been wearing a corset at the request of Dr. Hollins and. then was com1
·
plaining of pain in the lower part of her back,
page 198 ~ her chest, her left shoulder, her neck and her left
,
f ooJ. My examination on the-and this is Jannary '56-demonstrated no gross deformity to the neck, the
upper part of the back-which is the dorsal spine-or the
lumbar spine. By gross deformity you mean that the appearance one would feel that it was within the normal limits.
The next part of a.n examination of this type, we look to the
mobility of the joints as to whether or not there is an involvement present and likewise to the degree of muscle
resistance or muscle spasm, which is indicative of pain or
something going on. In this case, the motion of the joints
was relatively good and there was no gross muscle spasm.
Likewise, in testing the back for injuries we have to include
examination of the hip joints, which in this case was negative
but I did find at that time that the hamstring muscles, which
are the muscles in the back of your thigh on the left side, was
tight. I did not find any evidence of nerve root pressure
·or nerve pressure at that time. Examination of the upner
extremities at the arms was essentially normal. Examination
of the left foot was essentially normal in comparison to the
opposite side, which was the right. We took X-rays of her
neck and back on that time, '56, whi~h showed no sig-n of anv
bone injury and no indication of any muscle sp~sm which
w·ould be determined by the normal curvature of the spine
which was present. At that time I-my impression primarily
on the basis of what she told me about the accipage 199 ~ dent and the treatment rendered, that she probably suffered a strain of her neck and back and a
contusiol! of her foot as a result of her accident. I again
saw lJer 111 March 1, on March 1 of this yearQ. That is 1957 f
A. 1957. At this time she told ID(l that ~be ~nntinnerl to
complain of pain in her head, her back and her left le~. She
stated that she localized this nain in her left leg- an<l in the
hack of th(l knee joint. Her head symptoms were dizziness
and that suddenly the week before, she passed out. The pain
tl1at was in her back would radiate from the back of the leg
to the-to behind the knee joint. She had the pain withwhen she was walking or sitting or whether she was in bed.
Frequently said that ,vl1ile in bed the pain would run up and
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dowii her back and into the leg. She felt like that all of her
symptoms were getting worse rather than getting better. My
examination in March of this year of the cervical spine, which
is the neck-the dorsal spine is. the trunk part of the back,
the lumbar spine the lower part of it-were all negative.
There was noQ. Wait a minute, Doctor. You say that your examination
was negative. w·hat do you mean by that, sir?
A. Well, by that I mean the joints had a full range of
motion. There was no deformity of the spine.
Q. You mean no evidence of injury T
A. No evidence of injury. There was no muscle
page 200 ~ spasm present which, again, is a sign that is
pretty consistent with pain or ~ome sort of condition existing, there is a muscle spasm present. In this
case there was none. She did complain of pain when I
rotated her head, twisted her head from side to side or when
I rotated to the right or when I attempted to bring her chin
down to her chest, she did complain of some pain in the
neck. The hips were essentially negative. There was no
hamstring tightness present that hadn't existed previously·.
The neurological examination without checking for any sign
of nerve pressure, was negative. I again reviewed the X-rays
taken previously to see that there was anything present,
which I again found them to be negative.
Q. What did you recommend, Doctor, in reference to
further examination?
A. Well, my only recommendation was that she see Dr.
Thomson because of the dizziness and headaches that she was
having, since he is a brain specialist.
Q. And you recommendedA. Yes, I did.
Q. -to me that we have her examined by Dr. Thomson!
A. Yes, I did.
Q. And Dr. Thomson, as I understand it, is a neurosurgeon t
A. Neurosurgeon.
page 201

~

CROSS EXAMINATION.

By l\fr. Fine:
·Q. Dr. Vann, I believe you stated that you were employed
by Mr. Rixey in this case?
A. Yes.
Q. When you first saw her and examined her, I believe you
did come to the conclusion or your diagnosis was that she
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had a sprain of the cervical spine, contusion of the. chest
and a sprain of the lumbosacral spine, is that correct?
.
A. Well, I said that I made that diagnosis on what she had
told me had gone on in the hospital and the description of the
pain, and not on the physical findings that I found at that
time.
·
Q. vVell, I mean there is no question about the fact that
your report indicatedA. Correct.
Q. -that that was your diagnosis?
A. That is correct.
Q. That is correct. So, so far as you and Dr. Hollins are
concerned, you are together on the diagnosis of the sprain
of the cervical spine, contusion of the chest and a sprain of
the lumbosacral spine. At that time did you not find that she
had some muscle spasm?
A. Hamstring muscle tightness which I just depage 202 ~ scribed yes.
Q. I understand. I am just getting that. Now,
that was what is known in the medical terms as an objective
finding?
A. That is correct.
Q. And by objective finding we mean in laymen's language
that you actually saw that, you were not dependent on what
she told you?
A. No, I felt that. That is correct.
Q. Now, at this time you examined her again on what date,
sir?
A. March 1st of 1957.
Q. So there was a period there of something like a year
and six months, roughly, since you saw herf
A. Yes.
Q. You haven't seen ]1er in the meantime?
A. No, I haven't seen her in the meantime.
Q. About a year and six months?
A. About twelve months, about fourteen months, yes.
Q. About fourteen months, whatever it is. Now, she did
still have pain, you say, when her neck was rotated?
A. ·well, she didn't have that before. She had it this
time.
Q. That is what I say, she said she had it at this time·?
A. That is correct.
Q. Did you take an X-ray at this time?
page 203 ~ A. No, I did not.
Q. Are you familiar with that drug put out by
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the Squibb Company in connection with the loosening of
these muscles, known as tolseram?
A. Yes, I am.
Q. And when you examined her, did you know that she was
taking tolseram Y
A. Which time? I didn't know if she-either time.
Q. This past time. Did not, then?
A. (The witness shook his head).
Q. Then if she was taking tolseram and you examined her,
it may have loosened the muscle some, is that correct?
A. N-0, I don't think tolseram is that efficient.
Q. You don't think it is?
A. No. Tolseram if it will relax you enough for that I
don't think she would have been able to have gotten in the
office. ·
Q. In other words, you don't think tolseram does enough
relaxing of the muscles?
A. No, I do not.
Q. But you do think it does help?
A. I think it is helpful, yes.
Q. Now, Doctor, I believe you stated that you did not
think she was going to have a permanent injury?
A. I stated that I certainly couldn't on the bash,
page 204 ~ of mv findings find anything on which I could feel
would be of a permanent nature.
Q. How long do you think she will persist with her present
pain, in your opinion?
A. Well, as I mentioned this time, I cannot explain what is
causing her pain now on my examination; so the refore I
couldn't comment as to how long- she might have it.
Q. But you do have a wholesome respect for your colleagues, Dr. Hollins and Dr. Kirk, do you not?
A. I have respect for them; I don't necessarily agree with
them a lot of times.
Q. That is what I say. I appreciate that, but you do say
that tliey are highly reputable colleagues?
A. Absolutely.
RE-DIRECT EXAMINATION.
By Mr. Rixey:
Q. If you don't want to answer it, it is all right: ,vhat
is your degree of respect for Dr. Thrasher and Dr. Raymond?
You don't want to answer it?
A. Oh, I respect them as doctors, if-
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Q. That is all.

page 230
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DR. JAMES L. THOMSON,
called as a witness on behalf of the defendants, and having
been first duly sworn, testified as follows :
The Court: Is it necessary to qu~lify Dr. Thomson? He
has qualified as an expert in this court and all courts of the
State.
Mr. Fine: Glad to admit it, sir.
Mr. Rixey: I just would like for him to tell the jury
what his specialty is.
The Court: That is all right.
Examined by Mr. Rixey:
Q. You are a physician, Doc.tor T
A. Yes, sir.
Q. What is your specialty?
A. Brain surgery.
Q. How long have you been specializing in that field?
A. 23 years.
Q. Your office is here in Norfolk?
A. Yes, sir, Wainwrfo;ht Building.
Q. Now, Doctor, did you see Mrs. Rountree, the
page 231 ~ plaintiff in this case, soon after the accident and,
if so, will you state, please, under what circumstances and what you did and what you found with reference
to her?
A. I saw this lady at the request of Dr. Hollins on the
28th of September 1955.
Q. That is the Dr. Hollins who was in charge of her case?
A. That is correct.
Q. All right.
.
A. He asked me to see her, to see if there ""as any suggestion that she had any injury to her brain, spinal cord or
the nerves that come from the cord going into the arms and
legs. I did not find any su~gestion that there was any injurv
to any of those parts at the time of that examination.
..
Q. All right. Now, at my request did you make an cxamina ..
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tion of her rather recently and, if so, will you . state, please,
when that wasY
A. I most recently saw her in the office on the 2nd of .Apri1
1957; from September 1955 to April 1957, almost eighteen,
nineteen months.
Q. Did you make a thorough examination, Doctor?
A. Yes, sir.
Q. Will you please state your findings to the jury1
A. The examination showed that she walked with a mild
limp and the general physical examination was
page 232 ~ normal. The blood pressure was normal. The
examination of the back showed no evidence of
spasm or stiffening of the muscles, and there was good motion
of the back in all directions without any bending at all. The
hip joints were normal. I mean by that she could move her
legs in all directions at the bed. And there is good power
in both lower extremities and both upper extremities, the
arms and legs. And there was no wasting away of the
muscles. They weren't flabby, a good tone for a person of
her build and work habits. And she could raise both legs
when she was lying on her bed flat, she could raise both leg~
straight up in the air without any limitation at all.
Q. Is that what you call straight-leg raising 7
A. Yes, sir. And the reflexes of the legs, arms and legs,
were normal. That is the little hammer when you hit just
below the knee, it jumps, you know, a little bit, which indicates
that there is muscle tone present, that the nerves are working
all right. That was normal. The summation of examination
was that there was no evidence of any. injury to her brain or
spinal cord existing as of April 2, 1957.
A. Well, Doctor, something has been said about her as to
whether or notMr. Fine: I object to what has been said. Ask the doctor
what he said.
The Court: He can't be responsible for what
page 233 ~ has been said.
By Mr. Rixey:
Q. How about any injury to a disc?
A. None at all.
Q. No injury?
A. No, sir.
Q. And as I understand it, you :found no evidence of any
injury existing at the present time?
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-A. I ·couldn't find anything wrong' with her.
-Mr. Rixey: Thank rou, sir.
CROSS EXAMINATION.

By Mr. Fine:
Q. Dr. Thomson, you are a neurosurgeon T
A. That is right.
··
·
Q. Would you tell us the difference between a neurosurgeon
and an orthopedic surgeon T
A. The orthopedic surgeons have to deal primarily with
the bones and joints and the musculature of the-affecting
the bones arid joints.
·
Q. And yourA. Mine has to deal with the central nervous system or
the brain and the spinal cord-the nervous syspage 234 r tern, so to speak.
Q. And your testimony is strictly as a neurosurgeon?
·
A. Y.es, sir.
Q. And not in conflict with an orthopedic surgeon T
A. That is correct.
Q. That is what I want to understand. Now, Doctor, you
did a spine tap on the lady I think in September 1955?
A. That was in September 1955.
Q. Would you describe what that consists of, please, sir?
A. You mean the procedure of a spinal puncture Y
Q. That is right, Doctor.
A. Well, a spinal puncture consists of taking a needle which
is approximately three inches long, and the needle about
the size of the lead in a pencil, and it is put between the
bones of the lower portion of the back. ·when you lean
forward, you know, you feel the bones in the middle of
your back; and there is a space between that that lets one go
into the tube where the nerves .are, that are encased within
the bone. That usually has go in about so far (indicating)
and when it reaches that space, there is water there that
bathes the nerves and the brain.
Q. Doctor, using this (indicating), where would that needle
goT
A. Generally, it goes between this space (indicating) or
this space (indicating), and it goes down into that
page 235 ~ cavity where yon see that little metallic structure.
1

Thomas J. Rountree, et.al., v. Alice M. Rountree

127

Dr. Janies L. Thomson.

Q. Right in here (indicating) ?
A. Yes, sir. And ordinarily we take out about, oh, a teaspoonful to a tablespoonful of the water that is bathing 'the
nerves, and that water is examined in the laboratory. Certain
tests are done which lets one know whether or not there is
inflammation ·of the nerves. That is shown by the fluid
examination.
Q. Now, Doctor, what was your bill for services rendered to
Mrs ..··Rountree in September? I am not interested in my
friend's bill.
·
A. It says up here at the top of the page $15, but that is
:-not a bill statement. I suppose that is right.
, :_ Q. I don't ·have the bill and I want to ask you what it

k

.

A. Yes, sir. I imagine that is what it is. It is up here
at the top of the page.
Q. $15. Now, Dr. Thomson, one other thing I want to
ask you with regard to her suffering pain: from an orthopedic
specialist standpoint, you do not contradict that, do you?
A. Well, IMr. Rixey: Wait a minute, please. I don't know that the
doctor ought to pass uponThe Court: You object?
Mr. Rixey: Yes, sir.
page 236 ~ The Court: Objection sustained.
B'v Mr. Fine:
"'Q. What I am trying to ask you, Doctor, in anotherformdon't answer it until his Honor says it is correct-you are
not testifying as an orthopedic specialist but purely from
aThe Court: He has already testifiedMr. Fine: Already said.
The Court : He has testified in his own specialty.
Mr. Fine: Thank you, sir.
RE-DIRECT EXAMINATION.

By Mr. Rixey:
. Q. Doctor, in addition to being a brain specialist, you are

a regular physician?
A. Yes, sir.
. Q~ S,o qualifi.ed. I have been cut off here in asking you to
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qualify yourself as a physician an¢! I am not going to go into
that but yo~ are a r~gular· ·
Mr.· Fine: I haven't cut him off, sir.
By Mr. Rixey:
Q. -licensedMr. Fine: He says I have cut him off. I haven't done
that.
The Court: No one is. cut off.
page 237 ~ Mr. Rixey: I didn't say you. I said he has
been cut off. The Judge suggested that we
wouldn't go into the question of his qualifications.
By Mr. Rixey:
Q. Doctor, you are a regular, qualified physician, are you
not?
A. You must be before you can qualify to specialize.
Q. I ask you whether or not in your thorough examination
of this lady that you made on April 2, you found anything to
indicateMr. Fine: I object to that. He asked that on direction
examination.
The Court: H~ may answer the question.

By Mr. Rixey:
Q. Did you find anything to indicate to you any probability
of her suffering pain in the future as a result of this accident?
·
·
A. I couldn't see anything.
RE-CROSS EXAMINATION.

By Mr. Fine:
Q. Doctor, you wouldn't say that sh-e will not suffer pain
as the result of a sprain of her cervical spine? You can't
determine that from the examination yourself, can you?
Mr. Rixey: Now wait a minute, if Your Honor
please. Her own physician, Dr. Hollins, testifiedMr. Fine: NowMr. Rixey: Wait a minute if you will. I have a right to

page 238

~
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state _my objection, if, yon pleaser~· Dr~ :-Hollins, her own
physician, testified that when he .. examine.d .her o~ January
6, 1956, the injury to the cervical spine had cleared ·up.
The Court::. That is the neck par.U.
.
Mr. Rixey : · The neck part, yes, sir. .
The· Court: That was his.-testimony.
Mr. Rixey: He testified on January 24 to the same effect~
He g~:v~ another statement on another date to the same effect.
He gave a statement on March 15, 1957, to the same effect
~nd th~ same effect as his testimony tcday. So I think that
Dr. Thomson should be given that information and not guess
at Mr. Fine's questions when he is talking about some evidence of injury to the cervical spine now, when it doesn't
exist according to her own physician.
The Court : The Court's recollection of the testimonv as
to the neck, he found nothing upon the various examinations,
but she could be suffering from some other part of the back.
By Mr. Fine:
Q. ·with regard to the Jumbar spine, woulrl you
say she will not suffer any pain so far as from
an orthopedic standpoint?
A. Lumbar spine T
Q. Yes.
A. Low part of her back 1
Q. That is right.
A. Is it permissible to read the history she gave me when
she came to tbe office in April of this year?

page 239

~

The Court: Yes; your findings based on it.
A. 18 months-now, from September ] 955 till April 1957,
19 months later, she says this, that she is getting progressively worse than she has been at any time since her accident
of September 1955. Her complaints a.re headache in the occipital region, in the back of the head; pain in the upper part
of her neck, pain in the low back going to the left hip. and
the left leg; pa.in in the left shoulder area and in the left
arm, and she cannot hold her arm up very well. I questioned
her carefully and she stated that she had no further complaints. It is most unusual for people who have true lesions
of something being wrong with them like a broken arm, if
they haven't got something like that, for them to have complaints that get progressively worse over a year and a half
or two years' time. Everybody that I examine, they com-
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plain of it for some weeks and then they get better, and unless
··
there is some other precipitating cause, that is the
page 240 ~ end ·of it, ordinarily. Of ·course, you can't say
anything one hundred per cent but it is so unusual
to see a person who is getting worse and worse and worse
over 18 and 19 and 20 months' time, with a negative examination, that it is hard to say in an honest fashion that that is the
true. situation. You can't find anything to substantiate it.
That. is what it amounted to.
· Q. Now, Dr. Thomson, did. you examine her from a
psychiatric standpoint f
· A. No, sir, not psychiatric.
Q. Are you familiar with the drug tolseram?
A. Yes, sir. That is supposed to be a muscle relaxing drug
that is of questionable value. It is not much good.
Q. Do you -know how it a1f ected her, whether she had been
·
taking it or not?
A. I don't know that.
Q. You don't know about that T
A. No.
Q. But it is a Squibb product Y
A. Yes, sir. That is true.
Q. One of the standardA. It is one of the standard drug-s that is used, but its
value is not too good. It is one of the drugs that comes and
goes. We don't use it as much as we did two or three years
ago.
·
Q. In her- case, you don't know how it affected
page 241 ~ her?
A. I do not know. No, sir, I don't.
Q. And if she started on that on February 5, 1957, vour
examination was what date Y
.,
A. April 2.
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JAMES K. GREGORY,
a defendant, having been first duly sworn, testified as fo11ows:
Examined by Mr.· Rixey :·
... Q. Your name, please, sir?
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A. James K. Gregory.
Q. How old are you, Mr. Gregory?
A. 21.
Q. And for whom do you work?
A. Rountree 's Paint & Spray Equipment. Compage 270 ~ pany.
.
·
Q. How long have you been working for that
company?
A. About two and a half years.
Q. Now, let's go back to the time of this accident, which
was when? Do you recall the date? If you don't, I can
give it to you.
A. I think it wa.s in September 1955.
Q. All right. As of that time what were you principally
doing for the company for which you were working?
A. At the present time of the accident I was working in the
store as a clerk, and when it was necessary I drove the
truck.
Q. And did what, sir?
A. I drove the truck when it was necessary.
Q. Your principal work was inside and you drove the truck
when necessary?
A. Yes, sir.
Q. All right. Now, this accident occurred, I believe, on
September 17, 1955, which was what day of the week?
A. Saturday.
Q. Had you driven the truck that morning, do you recall,
before you started upon this trip, or not?
A. No, sir. I don't think I had any call to drive it.
Q. Now, what time did you leave your headquarters!
A. It was around 12 :30, sir.
Q. You were going where?
page 271 ~ A. To the post office, to pick up stamps.
Q. At what post office?
A. It is between 38th and 39th street on Colley A venue, I
think.
Q. You were going up there to get some stamps, you
sayT
A. Yes, sir.
Q. Had that truck been driven that morning by anybody?
A. Yes, sir. It had been driven.
Q. By whom?
A. Derl Sloane.
Q. Is he the same young man who testified a few minutes
agoY
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A. Yes, sir.
.. · ·
·:.
Q. Did he say anything to you about brakes being in bad
shapef
A. No, sir.
Q. Where was . the truck standing when you got in it Y
A. It was sitting right in front of the store on Granby
Street.
Q. And what did you do after you got in 7
A. I got in the truck and backed out of the parking plMe
it was in, went towards 22nd Street and turned down 22nd
toward Colley.
Q. All right. Now, tell us, please, what ocpage 272 ~ curred of any interest on the way to Colley Avenue in reference to the brakes.
.A. Well, I left the store and I, like I said, I had been told
to go pick up stamps. So I was going down Colley Avenue
and. Q. Wait a minute. Going down Colley T
A. I mean 22nd Street toward Colley; and right about two
blocks before the accident occurred is a small street, I think
it is Manteo Street I know now; Bruce-Flournoy Motor Company, a car came out of that street going east 10n 22nd Street
and he made a wide turn, and I applied the brakes and they
worked perfect. And after he-Q. Did you come to a full stop T
A. Yes, sir, to let him out.
Q. And which brakes did you apply 7
A. The foot brakes.
Q. Your foot brakes f
A. Yes, sir.
Q. And did they control the cart
A. Yes, sir. It came to a complete stop. After heQ. Was there any intimation or notice to yon that there
was anything wrong with the brakes at that time?
A. None at all, sir.
Q. All right. Go ahead.
A. Well, after he went by I went on my way
page 273 ~ down toward Colley Avenue ; and before I µ:ot to
Colley Avenue I knew there is a stop sign there ;
in reasonable amount of room to stop I starterl to apply
my brakes and I found the brake pedal went ·an the way
to the floorboard. The first thing that came into my mind
was to pump them.
Q. When you put your foot on the brake, you say the pedal
went to the floor T
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A. Yes, sir.
Q. Did it have any control over the movement of the
vehicle?
A. No, sir.
Q. Did it check it in any way t
A. No, sir.
Q. Go ahead. What did you doY
A. The first thing that came into my mind was to pump
them. I didn't know whether they had just gone down, could
be pumped up or what. And I pumped them a few times and
nothing happened. And the next thing came to my mind, I
tried to gear the truck down, to slow it down.
Q. What did you do in order to do thaU
A. I was trying to put it into second gear to slow it down
so if I had to make the turn that I could make it.
Q. You thought if you could get it in second gear it would
slow it down T
A. Yes, sir.
page 274 ~ Q. And tha.t is what you tried to do?
A. Yes, sir.
Q. Did you make application of your hand brake!
A. No, sir, I didn't.
Q. ·why didn't you?
A. Well, I-when I hit-when I put my foot on the foot
brake and I didn't have any brakes at all, it scared me; I
mean, I didn't ]mow.
Q. Did you have time to do itf
A. No, sir, not afterMr. Fine: I object as highly leading.
scared.
The Court: Objection sustained.

He said he got

By Mr. R.ixey:
.
Q. All right, sir. Now, what furtl1er did you do beside
trying to put your engine in second gear!
A.
ell, I tried to go-as I said, I tried to put it in second
gear and it started scraping and it wouldn't go into second
gear. So I knew· I had to make the turn when I got there.
So wl1en I neared the corner, I moved to the left of the
road. There was no cars on it.
Q. Now "moved to the left of the road"; what road are
you talking about?
A. On 22nd Street. I-

"r
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page 275

~

By the Court :
Q. Moved to the left on 22nd Street 7
A. Yes, sir.
Q. Why did you do that 7
A. It was a lot easier to make a left-hand turn, too, and I
wouldn't have to cross any more lane of traffic.
Q. You were not about to make a left-hand turn, were
you?
A. No, sir.
Q. You said '' easier to make a left-hand turn.''
A. I said it was easier to make a turn.

By Mr. Rixey:
Q. You went to the left?
A. So I couldQ. On 22nd Street?
A. So I could make a clear right-handQ. So you could make what kind of a turn into Colley?
A. A clear right-hand turn.
Q. A right-hand turn Y
A. Yes, sir.
Q. To give you more room, is that what you mean?
A. Yes, sir.
Q. Let me ask you this. As you came down there on 22nd
Street approaching Colley Avenue and you put your foot on
the brakes, how fast were you trav-eling!
page 276 ~ A. I was doing 25 miles an hour.
Q. W,ere you going faster than 25?
A. No, sir.
Q. All right. Now, go on from that. When y;ou started to
make your turn did you see Mrs. Rountree coming?
A. I-both directions on that corner is blocked. On one
side there is a used-car lot and on the other side there is a
building. And in the direction she was coming there is a
building.
Q. What is that?
A. The direction she was coming from, there is a building.
Q. I see.
A. And until I cleared the building I couldn't see any- .
thing exceptQ. Did you see her when you cleared the building T
A. Yes, I did.
Q. In your judgment, how fast was she traveling?
A. I couldn't say exactly but she wasn't moving very
fast.
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Q. Where was she traveling, in what part of the street Y A. She had just come acros~ the railroad tracks going
·
south on Colley Avenue.
Q. Now, in what part of the street, whether in the center,
the left-hand side or right-hand side or where?
A. Well, to my estimation she was just right
page 277 ~ of the center line.
Q. Right in the center line 1
Mr. Fine: Right of the center line he said, not right in
the center line.
The Court: The jury heard.
A. She was just to the right of the center line.
By Mr. R.ixey:
Q. Right of the center line?
A. Yes, sir.
Q. All right. And do you know the width of that street?
It is shown that Colley is 40 feet wide, I believe; is that your
judgment? Is that. you think correct?
A. I would say that was.
Q. "\Yell, was she moving at the time you and she came
together or had she stopped?
A. I thought she was moving to my way; IQ. Did she change l1er course any before you came together
or did she come right straight?
A. She didn't turn.
Q. Didn't tum f
A. No, sir.
Q. ·when her vehicle stopped, how much space was there
between-come clo"wn here (indicating). I understand that
22nd Street does not cross over here?
A. No, sir.
page 278 ~ Q. But it is what Mr. Fine has described as a
T intersection ?
A. A-hum.
Q. All right. Now, take that and show the course of your
vehicle, please.
A. Well, I was coming down the street from the store, and
my intentions-wrong side of the road.
J\fr. Fine: Speak up a little bit.

A. Well, I am working backwards.

.
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By Mr. Rixey:
. Q. Let's make sure you understand. This is 22nd T . · .
A. Yes. I am working backwards, I think. Well, ·I wasQ. This is 22nd· Street-··wait a minute; ·justA. Yes, sir.
Q. This is 22nd Street, this. is Colley Avenue, north up
here, the railroad track is right over here Y
·
A. Yes, sir. Well, I was ·coming down the street. coming
toward this intersection. As I neared the intersection-and
I knew there was a stop sign ·here because I have gone· by
there numerous number of times. . And I intended ·to stop.
When I neared the intersection I 'started to a.pply my brakes
and, as I said, the foot pedal went all the way to the fl<;>orboard. So when I put-.-:tried 'to put" the truck into secoid
gear, it wouldn't go, so I pulled it back down into what is
called third. And J knew I had to go one way or
page 279 ~ the other here, so I moved my truck to the curb
here (indicating), so I could make a sweeping
:turn to keep from going on the other side of the road.
Q. All right. Now, show us how the two vehicles came
together.
A. This (indicating) is my truck. She had just come am·osH
the railroad track. And I saw her when I was-~ot abont
this far past the building; when I did, I cut back and she
had come down here (indicating) ;,came in together.
Q. All right. Now·, tell me how much space, after it was
all over, was there between the right-hand side of her car
and this western curb line on Colley.
A. There was-at least one lane of traffic there because tlrn
policemen were directing traffic by these, l1ecauseQ. Directed in that space?
A. Yes, sir, because they asked me to move out of the
way so there wouldn't be any traffic jam.
Q. So the traffic was directed between her car and the
western curb line of Colley, is that right?
A. Yes, sir.
Q. When your two vehicles came together, where did the
two vehicles stop in reference to where the actual impact occurred?
A. There was a dead stop, because neither truck, neitherQ. You stopped dead on impact¥
page 280 ~ A. Yes, sir. Neither the car nor the truck
didn't go either way.
Q. Stopped immediately?
A. Yes, sir.
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Q. All right. Now, tell us, please, what sort of blow w~s
taken up on Mrs. Rountree's carY
A. Well, I looked at it and there was the left front fender,
and where the grille moldings go into the fender they were
damaged. And I don't know, I didn't see any more than that.
Q. You say that the car wasn't knocked back Y
·
A. No, sir.
Q. ·Take the stand.
A. (The witness returned to the witness stand from· the
table.)
Q. Gregory, did you have any notice, knowledge or intimation of any kind that the brakes on that truck were in defective condition before you found that when you stepped
on it as you approached Colley Avenue, the foot pedal went
to the floor Y
A. No, sir; because I had used them less than two blocks
away from there.
Q. Now, after the accident, what happened to Mrs.
Rountree¥ Tell us.
page 281 ~ A. After the accident I thought maybe-I
didn't know whether she was hurt or not, so I
got out of the truck- that is the first thing I did. I went
to the door, asked her if she was all right. She didn't say
anything, and I started to open the door, and this other
gentleman came up and opened the door.
Q. Did she get outY
A. Yes, sir. HeQ. Did she walk around Y
A. She got out and stood there and that is when the officers
got there, and he asked if she would like to go for the checkup
and she walked to the police car and they left.
Q. Did you talk with the officers there about how the accident occurred T
A. I talked to the one investigating.
Q. ,vhat did you tell him?
Mr. Fine: I object to that, if Your Honor please; selfserving, in the absence of the plaintiff.
Mr. Rixey: Brought out by Mr. Fine from the officer.
The Court: Well, that was proper, what the defendant said
to the officers at the scene; that was entirely proper. You
may ask him; he may deny that he said it. He has the
privilege of denying it. But not the general conversation,
that would be self-serving. If you ,vant to deny
page 282 ~ by this witnessMr. Rixey: No, sir, no denial. It is in con-
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:firmation of what the officer said he told him. I thiil.k_._all
right.
By Mr. Rixey:
·
Q. Did you see any brake fluid that came out of the system
of your brakes there, on the ground t
A. The man that-I didn't see it immediately because I
didn't know what had happened to the brakes. The man from
the used-car lot asked me what happened andMr. Weinberg: I obj,ect.
Mr. Fine: I object; hearsay.
The Court: Objection sustained.
By Mr. Rixey:
Q. That man from the used-car lot that you speak of is
who?
A. Mr. Hale.
Mr. Rixey: If Your Honor please, I would like for the
record to show that Mr. Hale was summoned and the City
Sergeant said that he has left here and has gone to California.
Mr. Fine: And, if Your Honor please, I would like for
the record to show that my friend could have taken his deposition just as we did Mr. Odom's deposition, if he· had wished.
Mr. Rixey: All right; now you can answer
page 283 ~ these gentlemen's qu_estions.
CROSS EXAMINATION.
By Mr. Fine:
Q. Mr. Gregory, I believe you are now 21 years old and at
that time you were 19, on September 17, 19551
A. That is right.
Q. And you had been on 22nd Street and had gone to the
post office before, I suppose?
A. For stamps f ·well, I-whichever post office more convenient, wherever I would be is the one I went to.
Q. And you traveled on 22nd and Colley t
A. Yes, sir.
Q. And you knew the speed limit was 25 miles an hour 1
A. Yes, sir.
Q. And you said that you were traveling at 25 miles an
hour?
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A.
Q.
A.
Q.
A.
Q.

Yes, sir.
Did you notice the speedometer on your car T
Yes, sir. I keep a right close watch on it.
Did you watch it that morning?
Yes, sir.
Or that afternoon T
A. Yes, sir.
page 284 ~ Q. But you did have to bring your vehicle to a
stop on Manteo Street to let a car make a lefthand turn in front of you, and you stopped T
A. No, sir, because he made a right-hand turn.
Q. He made a right-hand turn, I beg your pardon; but you
did come to a stop Y
A. Yes, sir.
Q. And you used your foot brakes Y
A. That is right.
Q. .And you had never had any trouble with the brakes
before?
A. No, sir, I hadn't.
Q. Is that correct T
A. That is right.
Q. And that particular morning you never did see any
fluid on the road after the impact f
A. Yes, sir, I did.
Q. Didn't you just tell Mr. Rixey that you didn't see itT
A. No, sir. You didn't let me finish.
Q. I didn't let you finish?
A. No, sir.
Q. Mr. Rixey was examining you.
A. ·what I said, it was called to my attention by someone.
I looked and I could see it running out of thepage 285 ~ Q. You smv it running out? Where did you see
it running out? At the scene?
A. I could see what was left in the wheel dripping out.
Q. At the scene T
A. Yes, sir.
Q. All right. Now, you know the speed limit was 25, you
said?
A. Yes, sir.
Q. When you started to talk about this accident to the
police officer, you will confirm everything that you told the
police officer? Your lawyer says that.
Mr. Rixey: Wait a minute.
answer, if Your Honor please.

He wasn't permitted to
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Mr. Fine: You said it was confirmation.
Mr. Rixey: Wait a minute. I object to your objecting
to the witness answering the question and then assuming that
he did answer it according to what you hoped he might
answer-which is not so.
Mr. Fine: As I understandThe Court: It was elicited. Counsel stated he had been
·asked the question for the purpose of contradicting the police
officer.
Mr. Fine: That is what you said.

By Mr. Fine:

Q. So it is perfectly true, then, that when ·you
were driving your automobile you first knew that
your brakes were not in good condition, were -def ective, at the entrance of the Rose parking lot, is that cor.,
rectt
A. I said it was in the vicinity there because I said what
I remember seeing.
Q. Sir?
A. That is what I remember seeing when I started trying
to slow the truck down.
Q. And you marked on this plat an X, didn't you, last
time, exactly where your brakes failed and you first knew
it? That is the X, isn't iU (Indicating).
A. If that is the one I put on there, that is it.
Q. Well, that is it. That is the one marked No. 6?
A. Yes, sir.
Q. Is that correct?
A. Yes, sir.
Q. That is correct. Now, that shows, if we take the extreme end of that to that line there, 132 feet; do you see
that?
A. Yes, sir.
Q. 132. Then we take from that to the curb is 14-1/2 feet.
That is 146-1/2 feet. And then if you went over half the way
of Colley Avenue, that would be 166-1/2 feet before you ran
into the automobile?
page 286

~

Mr. Rixey: I ol)ject to that. Here is the scale
here of one inch to 20 feet; and if he can measure
the distanceThe Court: The jury can figure it out.
1.\fr. Fine : If Your Honor please, let me say in reply to
him, sir, that I have put the 132 feet and figures of the
page 287

~
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surveyor, 14-1/2 feet and half of Colley Avenue, making it
166-1/2 feet.
The Witness: You asked me on there where I was. I
said I was approximately there. I can't swear that I wa~.
By Mr. Fine:
Q. You told the police officer that 1
A. He asked me where I was.
Q. Didn't you tell him thatT
A. I told him I thought I was there, approximately there.
Q. All right, sir. Now, at that time when you first knew
that, you said you were going 25 miles an hour 1
A. Yes, sir.
Q. And then you tried to pump it, you said, several times!
A. Yes, sir.
Q. How many times did you pump it T rive or six or
seven times T
A. I couldn't-I didn't count them. I couldn'tQ. Approximately, if you please, tell us.
page 288 ~ A. Maybe four times.
Q. Four times Y
A. Five times.
Q. You didn't put your hand on the hand brake at alH
A. No, sir.
Q. And you realized then that you had your stop sign there
and yon didn't even try to stop at the stop sign, did yon?
A. I was a little more interested in trying to prevent an
accident.
Q. Sir?
A. I was a little more interested in trying to prevent hitting somebody.
Q. I know but if you had that opportunity of stopping
there, you didn't even try to stop, did you T
A. I was trying to slow the truck down, sir.
Q. Why didn't you try to put it in reverse gear and then
stopT
A. Well, if it wouldn'tQ. You didn't use the hand brake T
A. If it wouldn't go in second going forward, I know it
wouldn't go in reverse.
Q. Did you try T
A. If it wouldn't go in second going forward, I know it
won't go in reverse.
page 289 ~ Q. Had you taken it out of third gear?
A. I tried to put it in second; I had to take out
of third.
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Q. You took. it out of third gear; that made it go faster¥
A. Not without my foot on the gas.
· Q. I mean when you take it from third gear going 25 miles
an hour and then try to put it in second, and put it in neutral
doesn't that take the mechanism-then is what they call freewheeling?
A. I don't think so.
Q. Sir?
A. I don't think so.
. Q. Don't think so; and if you had continued on across,
you would have gone over there without striking anyone,
couldn't you T
A. No, sir, because I would have hit three trucks that
were parked over there.
Q. Didn't you testify that you could have avoided it beforeT
Let's see if you didn't say so. Was your memory better then,
when you testified in January?
A. No, sir, because the trucks were·parked there and I think
I testified to that.
Q. Sir?
A. There ,vere trucks parked over there.
page 290 ~ Q. Let me refresh your memory. I am reading
from Page 123 of the record but Page 59 of the
printed record, and ask you if you didn't say that. (Reading)
"Why didn't you make your turn to the left?
"A. It was just-I just had on my mind I was going to
the right, and I had already started that way.
'' Q. You had your mind on going to the right?
'' A. Yes, sir.
''Q. But you could have, if you had thouµ;ht about it,
turned to the left and avoided the accident, couldn't you y
"A. Yes, sir, if I could have thought of it."
Did you testify to that T
A. I guess so, sir.
Q. SirT
A. I think so.
Q. Y.ou think so. Well, was your memory better then than
it is now?
A. But you asked me why didn't I go straight across, vou
didn't ask me why didn't I go to the left.
~
Q. You could have avoided the accident, no question about
that?
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A. I don't know whether I could have avoided the accident
or not, sir.
Q. Wasn't your memory better at that time
page 291 ~ than it is now?
A. I don't think so; because I remember whatQ. You don't think so. You are more mature now than
you were then?
A. No, sir. I just remember what happened.
Q. Why didn't you use your hand brake Y Why didn't

youT

:·, A. I was~
Q. Scared, you say Y
Mr. Rixey: Now, let him answer it.

A. I think anybody when you put your brake on, it would
scare you a little bit if you knew you didn't have any.
By Mr. Fine:
Q. I know but why didn't you use your hand brake? 1
am not criticizing you. Why didn't you use it f
A. Because when-when I got right to the curb from trying
to slow the truck down, I had to go one way or the other.
Q. But you had 166-1/2 feet within which to stop it, didn't
you, if my calculations are right?
A. I don't know whether it is right or not.
Q. Well, it is 132, 14-1/2 and 20 back there.
A. Well, when I-after I tried to gear the truck down and
everything, I was right on the curb. I had to go one way
or the other, like I say.
page .292 ~ · Q. Why didn't you try the hand brake before
· you tried your gears?
A. It was _the first thing that came into my mind to slow
the truck down.
Q. And you say there were three trucks-where did you
say?
A. Parked directly across from-in the field fromQ. You mean over on the lot but not on the street Y
A. They were parked right up to the curb.
Q. But they were not on the street, were they?
A. No, sir.
Q. Any reason why couldn't have made a left-hand turn
instead of a right-hand turn?
A. If I had made a left-hand turn, I would have crossed
two lanes of traffic and I would have had a little hit more-
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Q. But you did get over on the left-hand side, didn't you,
as you stated 7
·. ·.
A. I didn't get all the way on the left-hand side, no sir.
Q. But you went over there. If the other car wasn't. there;
you would have gone through the left-hand side, wouldn't
you, if Mrs. Rountree 's car wasn't there T
A. I don't know what would happen if her car hadn~t:
been there.
Q. Might have .r~ over some. people on the
page 293 ~ street if it hadn't been there and if there ,vere
any pedestrians there 7 That is correct, isn't iU
Nothing to stop you 7
A. It didn't happen.
Q. I appreciate that. Do you have a chauffeur's license?
A. No, sir.
Q. You don't have one today, do youY
A. No, sir.
Q. Didn't have one on September 17, 1955 f
A. I don't haveMr. Rixey: He wasn't requir,ed to have a chauffeur's
.
·
license.
Mr. Fine: Well, part of his duties; he wasn't an occasional
driver; as I understood from Mrs. Rountree and Mr.
Rountree, he did both clerical work and also truck work.
Mr. Weinberg: Drove it every day.
Mr. Rixey: Driving wasn't his main occupation, if' Your
Honor please. That is the testimony.
By Mr. Fine:
Q. Did anybody tell you how the International worked?
A. No, sir. I had driven it long enough to know.
Q. You knew about the hand brake, didn't you?
A. Yes, sir.
Q. Yes, sir. Come down.
page 294

~

RE-DIRECT EXAMINATION.

By Mr. Rixey:
Q. You said you knew about the hand brake; what did you
thinkT
A. I knewMr. Fine: I object to what he thought. He said he knew,
if Your Honor please. That is his witness.
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Mr. Rixey: You brought that out and so I have a rightThe Court: He asked him did he know about the hand
brake. He said yes. You may ask him what did he know
about it.
By Mr. Rixey :
Q. What did you know about the hand brake f
A. I knew the truck had one.
Q. What is thaU
A. I knew the truck had a hand brake.
Q. Did whatf
A. I knew the truck had a hand brake.
Q. Did you know how it was connected upY
A. No, sir, at the time I didn't.
Q. At the time of this accident, what was your knowledge
in reference to the hookup of the hand brake in ref erenee to
the foot brake Y
A. Until he told me in court that it was hooked
page 295 ~ up to the drive shaft, I always thought it was
hooked to the wheel cylinders.
Q. You thought it was hooked up to the same-to the foot
brake system, is that right f
A. Yes, sir.
Q. That is what you thought at the time of the accident!
A. Yes, sir.
Q. And you found out since that that is not so, is that
right?

A. Yes, sir.

page 301
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Mr. Rbrny: The defendants except to the action of the
Court in granting Instruction P-5 and especially the language
"at a time and place w·hen it would be effective to avoid an
accident.'' It is submitted that to the jury that will mean
that the defendants were insurers of the proper control of
the vehicle.
·
The defendants except to the action of the Court in granting Instruction P-11 on.the ground that this instruction is misleading to the jury and it is a repetition of Instructions P-3
and P-4.
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The defendants except to the action of the Court in granting Instruction P-12A, which is an incorrect statement of
law. Under this instruction the Court tells the jury, or such
would be the construction placed by the jury on the instruction, that the defendant Gregory was required to bring the
truck to a complete stop before entering Colley Avenue regardless of the failure of brakes or anything else. It is submitted that such is not tl1e law, that all that was required of
the defendant Gregory was that he should exercise
page 302 r r·easonable care. The wording of this instruction
tells the jury that the Court's construction of the
exercise of reasonable care is to bring the truck to a complete
stop.
The defendants except to the action of the Court in granting
Instruction P-14 on the following grounds in reference to the
following items :
Item No. 3 is a duplication of Items 1 and 2. As far as
the doctor's bills are concerned, mentioned in Item 4, it is
submitted that the bills of the doctors for testifying in this
case and in the previous case are not proper items and the
jury should be so instructed. It is submitted that under all
the evidence in this case, Items 6, 7, and 8 should not be included. It is submitted that the evidence is not sufficient to
show with any degree of certainty any suffering in the future,
either mental or physical. It is submitted that as far as the
medical bills in the future are concerned, they are not proven
with that degree of certainty required by the law-Item No.
8. As to Item No. 9, it is submitted that the evidence does
not show with any degree of certainty any inconvenience that
the plaintiff may suffer in the future. As to Item No. 10, it
is submitted that there is no evidence in this case that there
has been any injury to the plaintiff's health and no evidence
that the plaintiff has received any permanent inpage 303 ~ jury.
The defendants except to the action of the
Court in refusing Instruction 4-d as offered and in amending
the same by striking out the words "keep her car under
proper control'' in the first paragraph. It is submitted that
under the evidence in this case the plaintiff had plenty of
opportunity to ha';e seen that the defendants' truck was not
under control and she could have moved her car further to
the right on this 40-foot-wide highway on which she was
traveling and that if she had done so, there would have been
no accident.
The defendants except to the action of the Court in refusing Instruction 6-d on the ground that this instruction is
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sustained by the overwhelming medical testimony in this case
and should have been given.
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