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MOTION FOR JUDGMENT*
Filed April 9, 1974
COMES NOW the plaintiff and moves the Court for judgment
against the above defendants, jointly and severally, in the sum
of ONE MILLION AND N0/100 DOLLARS ($1,000,000.00) plus interests
and costs by reason of the following:
1.

That on or about the 1st day of May, 1971, the plain-

tiff herein, Terry D. Vinston, an infant, then nine years of
age, resided with his mother, Gloria Vinston, at 1135 LaSalle
Avenue, Hampton, Virginia, Apartment 162, in a housing project
known as Lincoln Park Project and owned and operated by the
defendant, Hampton Redevelopment and Housing Authority;
2.

That the said project is a housing development

leased to members of the general public;
3.

That at approximately 5:00 p.m. on the above date

Terry D. Vinston, in the company of Keith Burton another nine
year old youth, was playing in the. designated play area of the
Lincoln Park Project in the vicinity of the 300 block of
Michigan Drive within the boundaries of said project when he
came into contact with a switch transformer located approximately
50 feet from the designated play area for the project and immediately adjacent thereto, which said switch transformer was
uninsulated and as a result thereof was severely shocked and
burned;
*The Hotion for Judgment filed by plaintiff Keith E. Burton
is identical in all material· resp·e·c·ts- and is therefore not
included in this Appendix.

4.

That said switch transformer not only had its insu-

lation board removed, thereby leaving the electrical circuits
therein exposed, but the enclosing cover around and over said
switch transformer was unlocked and not otherwise secured,
thereby making it open and available to any person or persons
passing by;
5.

That said switch transformer located upon the prop-

erty of the Hampton Redevelopment and Housing Authority was the
property of and the responsibility of the defendant, Virginia
Electric and Power Company 1 whose duty it was to maintain and
secure said switch transformer and to protect the general public
lawfully on the premises from the danger inherent in said switch
transformer;
6.

That said switch transformer was placed immediately

adjacent to the designated play area of the Lincoln Park Project
by the defendant, Virginia Electric and Power Company 1 with full
knowledge that said play area would be used and frequented by
numerous children

1

many of very tender years, thereby imposing

upon Virginia Electric and Power Company the responsibility
and obligation to make said switch transformer and its enclosure
safe and secure so as to cause no harm to the general public lawfully in and about the area;
7.

That the Hampton Redevelopment and Housing Authority

had the exclusive control of the said designated play area
adjoining the switch transformer as did its agents, employees,
and representatives;

~p.

8.
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That said Hampton Redevelopment and Housing Author-

ity was fully aware, or should have been aware, that the switch
transformer was located immediately adjacent to the designated
play area;
9.

That said Hampton Redevelopment and Housing Author-

ity knew, or should have known in the exercise of reasonable care
for the safety and welfare for the children of the project using
the designated play area, that the switch transformer was not
properly secured and that same was without proper insulation
thereby exposing the transformer to contact with persons using
the designated play area;
10.

That said Hampton Redevelopment and Housing Authority

was guilty of actionable negligence toward.the plaintiff by
reason of its locating or acquiescing in the location of the
switch transformer and its designated play area adjacent each
to the other with no protective barrier between the play area
and the site of the switch transformer, thereby violating duties
imposed upon it pursuant to the Low Rent Housing Pre-Construction
Handbook of the United States Department of Housing and Urban
Development and by the duties imposed by l1inimum Property Standards for

Multiple~Family

Housing as issued by the United States

Department of Housing and Urban Development, F.H.A. Regulation
No. 2600;
11.

That the violation of the above set forth regulatory

publications constitute actionable negligence as a matter of law
by virtue of the powers conferred by the Congress of the United
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St~~~~·- !~~~~!-~~. Authorit~! _ Pu~~i= -~~~~si~~-~dmin~~~=~t~~n ,__ ~d-·-·
Department of Ho~sing and Urban Development;
12.

That the defendant, Hampton ·Redevelopment and Hous-

ing Authority, was guilty of further actionable negligence toward
the plaintiff and concurred in plaintiff's injuries by reason
of its neglect to cause Virginia Electric and Power· Company to
repair the security mechanisms on the cover s·urrounding the
switch transformer and to repair the insulating board which
should have covered the electrical circuits contained within
said switch transformer when said Hampton Redevelopment and
Housing Authority and/or its agents, employees, or representatives
knew of the defective and dangerous condition of said switch
transformer, or in the exercise of reasonable care for the safety
and welfare of its tenants, should have known;
13.

That on or about the 1st day of June, 1965, the defend-

ants, Rancorn, Wildman and Krause, duly licensed architects,
entered into a contract with the defendant, Hampton Redevelopment
and Housing Authority, whereby defendants, Rancorn, Wildman, and
Krause voluntarily agreed, among other things, to design the
project to meet the criteria for planning and designing for
PHA-Aided low rent housing, issued by the PHA and in force at
the time of the contract; further, defendants, Rancorn, Wildman
and Krause, voluntarily agreed to design the project to conform
to all applicable Federal, State and local laws, codes, ordinances,
and regulations and undertook to plan, design and supervise the
construction of said project; in addition, defendant, Hampton
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Redevelopment and Housing Authority, agreed to supply to defendants, Rancorn, Wildman and Krause, all current PHA publications
including all those already mentioned, and said documents were
so supplied as agreed; that the regulations and bulletins
already herein referred to established a standard of due care
required of architects; that defendants, Rancorn, Wildman and
Krause, failed to meet these standards and, therefore, did not·
exercise the ordinary skill required of their profession; that
defendants, Rancorn, Wildman and Krause, knew or should have
known that numerous children would occupy said project and that
said children would use the play area designated in the overall
plan of the project and that said play area would be adjacent
to a dangerous instrument, to-wit: a series of electric switch
transformers, and it was reasonably forseeable that Children
could and would come into contact with said switch transformer
unless proper safeguards were taken in the planning and designing of the project to provide security by fencing or other means
between the designated play area and the location of the switch
transformers for the project; that defendants, Rancorn, Wildman,
and Krause, failed to provide such protection or to take into
consideration in the planning and designing of the project and
designated play area, the aforementioned hazard;
14.

That architects have a duty of care in planning and

developing a project and in carrying out duties thereto and
that privity of contract is not a prerequisite to an architect's
liability;
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15.

Tha~

on or about May 28, 1965, defendant, Doxiadis

Associates, Inc., licensed architects and consultants, entered
into a contract with defendants, Rancorn, Wildman and Krause,
whereby defendant, Doxiadis, was hired by defendants, Rancorn,
Wildman, and Krause, as consultants to undertake to do all the
requirements of the contract between defendants, Hampton Redevelopment and Housing Authority and Rancorn, Wildman and Krause
(PHA Form 1915); that defendant, Doxiadis, therefore, assumed
all the duties and obligations imposed upon defendants, Rancorn
Wildman, and Krause, and as architects failed.to exercise the
ordinary skill required of their profession;
16.

That defendant, Virginia Electric and Power Company,

in the construction of its switch transformer knew that it had
a duty to the public, and in particular to the occupants of
the Lincoln Park Project, to place said switch transformer where
it would be least likely to be a danger to said occupants and
to provide and maintain proper external security of said switch
transformer by enclosures and/or fences to remove it from the
physical presence of the public, and in particular the occupants
of the Lincoln Park Project, and to maintain said security so
long as said switch transformer was owned, controlled, and
operated by the defendant, Virginia Electric and Power Company;
that not withstanding these duties the defendant, Virginia
Electric and Power Company, through its agents, servants, and
employees, located said switch transformer immediately adjacent
to the play area of the Lincoln Park Project

providi~g

no fence
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between the transformer and the play area and failed to secure
and maintain said switch transformer and its external metal
enclosures even though it was their duty to do so; and further
the defendant, Virginia Electric and Power Company, negligently
failed to keep its switch transformer in repair, and in particular
to keep the electrical components thereof insulated, all of which
constitutes actionable negligence toward the plaintiff herein
concurring to cause the injuries sustained by said plaintiff
by reason of his coming into contact physically with the defendant's,
Virginia Electric and Power Company, switch transformer;

17.

That the negligence of each defendant herein named was

continuous in operation; that the injury to Terry D. Vinston, an
infant, could reasonably have been anticipated and plaintiff's
injury is the natural and probable consequence of defendants'
misconduct and of a character likely to follow such negligence;
18.

That as a proximate result of the combined and con-

curring negligence of all defendants, the plaintiff, Terry D.
Vinston, an infant, suffered severe and crippling injuries,
unsightly scars, maiming and disfigurement to his body and person,
particularly extensive burns over his right arm, hand and wrist,
and other parts of his body,. which said injuries are permanent
and continuing and resulting in the loss of the use of the right
wrist and hand; that said plaintiff has suffered and will continue
to suffer losses due to being prevented from pursuing a normal
course of affairs and the expenditure of large sums for medical
treatment, past, present and future, in an attempt to alleviate
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or cure the injuries, all arising from the accident hereinbefore set forth.
19.

WHEREFORE, the plaintiff asks judgment at·the hands

of this Honorable Court against the defendants herein, both
jointly and severally, in the amount of ONE MILLION AND N0/100
DOLLARS ($1,000,000.00) plus interest and costs reasonably
expended.

* * *
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SPECIAL PLEA IN BAR OF DEFENDANT
HAMPTON REDEVELOPMENT AND HOUSING AUTHORITY
Served April 29, 1974
Without waiving its Motion to Quash Service of Process
but expressly relying thereto, defendant Hampton Redevelopment and Housing Authority nevertheless as and for its Special
Plea in Bar now comes and says:
1.

The Commonwealth of Virginia cannot be sued for

torts without its consent which consent has not been granted.
2.

At the time of the occurrence of which complaint is

made by the plaintiff and for some time prior thereof and for
all times thereafter, defendant Hampton Redevelopment and Housing Authority was and has been an housing authority duty created
and existing under and by virtue of Sections 36-1, et seq., Code
of Virginia (as amended), to perform governmental functions of
grave concern to the Commonwealth of Virginia, and was and is
thus a governmental entity and a political subdivision and arm
of the Commonwealth of Virginia and is thus immune from any action
predicated on tort liability.
3.

The defendant Hampton Redevelopment and Housing Author-

ity in causing to be planned, designed and constructed the
Lincoln Park Project located on LaSalle Avenue, Hampton, Virginia
and in owning, maintaining and operating said Lincoln Park Project
prior to and at the time of the occurrence of which complaint
is made by the plaintiff and for all times since was exercising
and performing its governmental functions aforesaid and is thus
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immune from the action of the plaintiff herein predicated on
tort liability.
WHEREFORE, the defendant Hampton Redevelopment and Housing Authority moves the Court to dismiss the plaintiff's action
against it and enter judgment for defendant Hampton Redevelopment
and Housing Authority on its Special Plea in Bar.

*

* *
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TRANSCRIPT OF HEARING
August 7, 1974

MR. STEPHENS: We expect at this time to elicit information with respect to the special plea in bar, if it please
the Court, and in that connection, in the

~ile,

both these

cases, the Court will see our request for admissions directed
to the Plaintiff in each case and in each instance, Counsel
for the Plaintiffs filed a response to the request for admissions, stating that the Plaintiff in each case would be willing
to admit for purposes of this Hearing on the special plea in
bar.
And I have spoken with Mr. Sawyer who is Counsel of record
for both Plaintiffs and he has agreed that -- in so far as the
Plaintiffs are concerned, the response to the request for
admissions may be treated as a stipulation of the stipulatable
facts in so far as his clients are concerned.*
11R. SAWYER:
MR. STEPHENS:

I concur.
We expect to elicit other information and

introduce other evidence to amplify our position, if your
Honor please, that the operation of Lincoln Park Project which
is known as Project 17-2 is a public housing project and was·
so, on May 1971, at the time these children claim they were
injured, and as such, the Housing Authority was performing essential governmental function and is thus immune from tort liability,
*The request for admissions and response thereto filed by
plaintiff Terry D. Vinston are attached hereto as Exhibit A.
The response filed by Keith E. Burton is identical in all
material respects.
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and at this time we'd like to call as our first witness, Mr.
Robert C. Wilson.
COURT:

All right.

ROBERT C. WILSON, being duly sworn, called as a
witness by the Defendant, Hampton Redevelopment and Housing
Authority, testified as follows:
DIRECT

E~1INATION

BY MR. STEPHENS:

Q

Would you state your name, please Mr. Wilson.

A

Robert C. Wilson

Q

And where do you reside, sir?

A

3 Denver Circle in Hampton.

Q

And how old are you, Mr. Wilson?

A

Thirty-five.

Q

What experience have you had in the public housing

business?
A

I have been here in Hampton as the executive

director for about five years, four and a half years.

Q

Executive director of what?

A

Of the Hampton Redevelopment and Housing Authority.

Q.

Prior to that time did you have any experience with

any other housing authority?
A·

I started my career with the federal government for

the Department of Housing and Urban Development, at that level,
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and also worked for the City of Wilkes-Barre in several capacities in housing and redevelopment.

Q

All right, sir.

Then you -- where did you come

from directly to Hampton to become executive director of the
Hampton Redevelopment Housing Authority?
A

From the City of Wilkes-Barre, Pennsylvania.

Q

All right, sir.

How long have you been employed

by the Hampton Redevelopment and Housing Authority?
A

Since October of 1969.

Q

All right, sir.

Do you know of your own knowledge

whether on May one, 1971, at the time these Plaintiffs claim
they were injured and down to the present time, whether or not
the Hampton Redevelopment and Housing Authority was the sole
redevelopment and housing authority for the City of Hampton?
A

It is, yes.

Q

It is now, and was then?

A

And it was then, the sole, yes.

Q.

Are you familiar with the project known at 17-2?

A.

Yes, I am.

Q.

What is that project?

A

Pardon me?

Q

What is that project?

A

That is a federally assisted low rent public

housing project.

Q

And where is it located, Mr. Wilson?

A

On LaSalle Avenue, generally in the vicinity of

LaSalle and Pembroke.

Q.

What is the -- the name of the project that is

known to the public?
A

Lincoln Park.

Q

Now, can you describe that project in general

A

It's a -- as I said, a low rent public housing

terms?

project which is financed, construction of which, by the
federal government.

It contains three hundred units, one

hundred twenty-six units in the high-rise for the elderly,
one hundred seventy-four units for low income families.
Q

All right, sir.

Do you know whether or not it

is a public housing project?
A

It is.

Q

All right.

Do you know what the primary purpose

of the erection of project 17-2 was?
A

I think there were two primary reasons, purposes.

One was as a relocation resourse for families and individuals
displaced from the downtown redevelopment projecto

Q

Now, who was -- what authority or city or what

entity was clearing the downtown that you are referring to?
A

The Redevelopment and Housing Authority.

We were.

Q

You are talking about the Hampton Redevelopment

and Housing Authority?
A

Yes.

Q.

Do you know whether they were doing it by acquisi-

tions, voluntary acquisitions?
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A

In some cases they were voluntary, but certainly

under the threat of eminent domain.

Q

Then you're stating that the Hampton Redevelopment

Housing Authority has the right of condemnation?
A

Yes sir, I am.

Q

All right.

Now, you say one of the purposes of

the erection of 17-2 was to

relocate some of those people

who might be displaced in this area.

Do you know of any

other purpose was?
A

The other purpose was a housing resource for fami-

lies of low income who couldn't afford to live in a decent,
safe, and sanitary dwellings throughout the city.
Q

All right, sir.

Do you know who owns the project

known as Lincoln Park 17-2?
A

Hampton Redevelopment and Housing Authority.

Q

All right, sir.

Are you responsible for the admin-

istration of that project?
A

Yes, I am.

Q

Was Hampton Redevelopment and Housing Authority,

did they own it on May one, 1971?
A

Yes, they did.

Q

And were they operating it at that time?

A

Yes.

Q

And to the best of your knowledge they have owned

it continuously ever since?
A

Yes, they have.
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Q

Would you state whether or not the project is

for all income levels?
A

No, it's not.

It's only for the very lowest

income levels.

Q

And would you state what the sources of income

are to the Hampton Redevelopment and Housing Authority.

State

all their sources of income that you have knowledge of.
A

There is three primary sources, I guess.

The major

one of which is the rents charged to the residents of the
project.

Secondly, rather modest amount is the result of

maintenance charges that are applied against some of the tenants
for work that our maintenance crews perform and replacement
of equipment and so forth.

And thirdly, is another modest

amount that we get from investments and cash that we have on
hand but don't need as working capital immediately, so we
invest in treasury bills or something of this sort.

Q

Would you state whether or not the operation of

Hampton Redevelopment and Housing Authority in so far as
project 17-2 is concerned, is deficit financing.
A

Taken as a whole, it absolutely is.

Q

Does the Hampton Redevelopment -- strike that.

Who provided the funds for the erection of the project known
as Lincoln Park?
A

The federal government.
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Q

Would you state whether or not the Hampton Redevel-

opment and Housing Authority pays to the federal government
any debt service for the amount of money supplied to build
that project?
A

No.

The federal government assumes that responsi-

Q

All right, sir.

bility.
Then can we assume that there's

no debt service obligation of the housing authority to the
federal government?
A

No, we have entered into with the government what

we call an annual contribution arrangement.

Q

What does that entail, Mr. Wilson?

A

That is in effect an agreement that says that the

government will provide the principal and interest on the
notes and the bonds to finish the project, and they assume
that full responsibility.

Q

All right, sir.

Now, at the end of your year for

purposes of your accounting, in the event that your operation
has shown an operating deficit, would you state to the Court
what the source of income would be for the Hampton Redevelopment and Housing Authority to cover the operating deficit.

A

It would come from the federal government.

Q

Now, you're talking about an operating deficit.

A

Yes.

Q

Now, would you tell the Court when the Lincoln Park

project was substantially completed and commenced receiving
tenants.
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A
1970.

It was substantially completed in November of

We started taking some tenants in around April of

1970.
Q

Does the Hampton Redevelopment and Housing Author- ·

ity own any automotive or truck equipment?
A

Yes, we do.

We own about thirteen, twelve or

thirteen vehicles.
Q

And do you know -- do you know whether or not

those vehicles have public use licenses on them?
A

They do.

Q

Does the Hampton Redevelopment and Housing Author-

ity pay to the City of Hampton any real estate taxes?
A

No.

Q.

Does the Hampton Redevelopment and Housing Author-

ity receive any tax bill for real estate taxes on the project
known as 17-2?
A

No, we don't.

Q

Does the Hampton Redevelopment and Housing Author-

ity have a certificate of public necessity, governmental use
certificate with respect to gasoline and taxes?
A

Yes, we do.

Q

Would you state to the Court what your source, what

the source of Hampton Redevelopment and Housing Authority's
gasoline is for these vehicles.
A

We purchase our gasoline from the City of Hampton

at their city garage.
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Q

All right.

Does the City of Hampton render a

statement to the Hampton Redevelopment and Housing Authority
for the gas?
A

Yes, it does.

Q

Do you know whether or not that statement includes

any federal and state road taxes?
A

No, it does not.

Q

Then you're telling the Court that the statement

is net of any road taxes?
A

Yes.

Q

Do you know whether or not the purchases made by

the Hampton Redevelopment and Housing Authority of supplies
and other things necessary to run the authority are subject
to any state or federal use or sales taxes?
A

No, we don't pay any taxes.

Q

Do you know what, if any, arrangement you have

with the Virginia Electric and Power Company for the supplying of electrical power and gas to the facility known as
Lincoln Park project 17-2?
A

We have an agreement with Vepco which provides for

one cent kilowatt hour rate which is a rate that I believe
applies to all political subdivisions throughout the Commonwealth.

Q

All right, sir.

Do you know then, would you state

whether or not you're familiar with the fact that Virginia
Electric and Power Company from time to time renders statements
to the housing authority for gas and lights?
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A

They do, yes.

Q

Do you know whether or not any city tax or state

or federal tax is included in any such statement?
A

We don't pay any taxes.

Q

Now, you do have telephone service, do you not?

A

Yes.sir, we do.

Q

Do you know whether or not the telephone bills,

as rendered you, provide for any state or federal taxes on
the face thereof?
A

No, they don't have any taxes.

Q

Do you know in your experience as executive director

of the Hampton Redevelopment and Housing Authority have you
ever been required to file any tangible personal property tax
return with the City of Hampton?
A

No sir.

Q

In your experience as executive director of the

Redevelopment and Housing Authority for Hampton, have you
ever been required to procure from the proper authorities of
the City of Hampton any business license?
A

No, we have not.

Q

In the operation of project 17-2, the Lincoln Park

project, would you state whether or not the utilities are
supplied by the Hampton Redevelopment and Housing Authority to
the tenants?
A

I'm not sure I understand the question.

Vepco

supplies the -- the utilities and I guess we distribute them
throughout the project.
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Q

But you do not re-meter the facilities to the

tenants, do you?
A

No, there is a master meter.

Q

And -- in the rent paid, would you state whether

or not the rent includes all utilities furnished to the -A

Yes.

Q

Apartment.

A

In

Q

Do you know whether or not -- are you familiar with

th~t

project, the rent includes the utilities.

the 1971-72 and '72 accounting figures for.the Hampton Redevelopment and Housing Authority?
A

Yes, I am.

Q

Do you know whether or not there was a profit shown

for the operation of Hampton Redevelopment Housing Authority
for 1971?

1

A

No, there was not.

Q

How about 1972?

A

No.

Q

How about 1973?

A

No.

Q

You don't have any figures except coming forward

71, '72' and '73, you don't have any figures to '74, thus far?
A

Not yet, no sir.

Q

So you're stating to the Court that your operation

for 1971, 1972, and 1973, all three years, were deficit operating years?
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A.

Substantially deficit.

Q

Now, you are familiar with the fact that two child-

ren of two tenants in your project are claiming damages
against the housing authority and other Defendants for alleged
injuries they sustained on or about May one, 1971, when they
came into contact with an electrical charge at the project
known as 17-21
A

Yes sir.

Q

And you're familiar with the fact that one child's

name is Vincent?
A

Yes.

Q

Are you familiar with that?

A

Yes sir.

Q

Terry D. Vincent.

A

Yes.

Q

And are you familiar with the fact that he is suing

through his mother, Gloria Vincent?
A

Yes sir.

Q

At our request have you checked your records to deter-

mine whether or not Gloria Vincent was in fact a tenant in
project 17-2 on May one, 1971?
A

She was.·

Q

All right, sir.

Would you tell the Court where she

resided in that project and what type of facilities were offered.
A
units.

She resides in apartment 162 which is in the family
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Q.-

Is that the high-rise or low rise?

A

No, that's in the low rise units.

Q

All right, sir.

A

She is the head of a family of eight, seven

minor children.
MR. SAWYER:

If your Honor please, at this point,

we have previously stipulated as has been stated, that the
parties Plaintiff were residents in the particular proJect
at that particular time.

And I don't quite see what the

connection is between the facilities they occupied and the
Hearing here today.
MR. STEPHENS:

The reason we are asking Mr. Wilson

these questions, we are attempting to show that the facilities used by 11rs. Vincent which encompass some five bedrooms,
and the rent paid by Mrs. Vincent for these facilities, in
order that the record will show, if it please the Court,
that this is a low rent housing project in so far as the
Plaintiff Vincent is concerned, in particular.

We have many

categories, apparently, in this project on low rent availability facilities, but we wanted to particularize the very
premises that this child resided in with his mother.
COURT:

All right, if that's the only reason for the

offer and if that's the only way it is going to be considered
for purposes of this motion, Mr. Sawyer, have you any objection?
MR. SAWYER:

The only thing I stated, your Honor, I

don't believe even if we wanted to, that we could alter the
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fact that this is low rent housing.

It's created under

the low rent housing act.
COURT:

Everything thus far seems to indicate that,

but I'll overrule the objection and note the exception.
MR. SAWYER:

All right, sir.

BY MR. STEPHENS:

Q

Would you answer the question, please.

A

She has seven minor children, ages ten to seven-

teen, now.

Q

She has a five bedroom unit.
And what type of rent was she paying on May one,

1971, at the time this child was injured?
A

At the time she moved in, it was seventy-four dollars,

fifty cents a month.
Q

She's now paying forty-nine dollars.

All right, sir.

Now, directing your attention to

the other claim pending, which is Keith E. Burton, at our
request did you ascertain the project where he lived in the
project and with whom?
A

Yes sir, he lives with his mother in apartment 127.

Q

All right, sir.

And do you know whether or not

that's where he lived on May one, 1971?
A

Yes, it was.

Q

Can you describe in general terms that apartment

and the rent that his mother was paying on May one, 1971?
A

That is a three bedroom unit.

The Burtons are a

family of five, with four children; again, a female head.
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Ages now from eight to twelve.

At the time they moved in,

their major source of income was on welfare and they were
paying sixty-four dollars, fifty cents a month rent.

Today

they're paying one hundred two dollars based on income of
sixty-four hundred from welfare and as a day care mother,
so the rent calculations for both these families was -- is
based on twenty-five per cent of the family's adjusted income.

Q

Do you know how Mrs. Vincent qualified to be a

tenant in your project?
A

Based on her income, and also, I don't recall which

one, but -- they both came from circumstances where the housing was substandard.

Q

All right, sir.

Do you know how Mrs. Burton quali-

fied to be a tenant in project 17-2, Mr. Wilson?
A

Again, based on income and coming from overcrowded

conditions.
Q

Do you have a scheduled income limits and exemptions

that you use with respect to prospective tenants in this project?
A

Yes, we do.

Q

Is that in writing?

A

Yes, it is.
(And this time a document was
exhibited to l1r. Sawyer for his perusal.)

MR. SAWYER:

If your Honor please, I assume this is a

schedule that was used, but I again question the relevancy of
all this to this particular Hearing.
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COURT:

All right, sir, on the representation

of Counsel as to the purpose of this offer, it will be
accepted only for the purpose of establishing

helping

to establish the character of the project.
MR. STEPHENS:

Yes sir, that's our reason for offer-

ing it.
COURT:

Note the exception.

BY MR. STEPHENS:

Q

I show you what purports to be schedule income

limits and exemptions, and ask you if that's -- your policy
in writing or not?
A

Yes, it is.

MR. STEPHENS:

All right, sir, we offer this as

exhibit of Hampton Redevelopment and Housing Authority one,
for purposes of the special plea in bar only.
COURT:

Any objection?

MR. SAWYER:

We object as far as its relevancy is

concerned to the Hearing again.
COURT:

All right.

I'll mark it Hampton Redevelopment

and Housing Authority Exhibit Number One, admitted in evidence
for purposes of this -- Hearing and plea only, and the exception of the Plaintiff is noted.
MR. STEPHENS:

All right, sir.
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(At this time the document was
received and marked, ''Hampton Redevelopment and Housing Authority, Exhibit One.")*

BY MR. STEPHENS :

Q

Do you know whether or not there are any tenants

in Hampton Redevelopment and Housing Authority project 17-2
now who do not come within that written policy?
A

They all fall within the policy.

MR. STEPHENS:

Excuse me a minute.

(At this time Mr. Stephens conferred with Mr.
MR. STEPHENS:

s.

Moore.)

If it please the Court, that's

all the questions we have of Mr. Wilson at this time.
COURT:

All right.

CROSS EXAMINATION

BY MR. SAWYER:

Q

Mr. Wilson, your housing authority exists under

the housing authority law of the Commonwealth of Virginia,
is that correct?
A

Yes.sir.

Q

And likewise you are amenable to the federal hous-

ing authority law, is that correct?
*Hampton Redevelopment and Housing Authority Schedule of
Income Limits and Exemptions is attached hereto as Exhibit B.
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A

Yes sir.

Q

And that originally was the -- at one time was

the United States Housing Authority, and I believe subsequently it's had other names, but now is -- Housing and
Urban Development?
A

Department of Housing and Urban Development, yes

Q

And your powers, your authority is derived directly

sir.

from the Virginia Housing Authority law, is that correct?
A

Yes sir.

Q

And you say that your tenants in the project are

limited to those who fall within the guide lines that you
established or that have been introduced here, is that correct?
A

Yes sir.

Q

And are they established by you or by the housing

and urban development authorities?
A

They're established by us with their concurrence.

Q

To what extent are you subject to their regulations;

either in the construction, operation, maintenance, et cetera,
of your project, Lincoln Park?
A

They have a number of administrative guide lines

which we must follow.

There are some areas of discretion, but

we follow what I guess I would describe the general operating
principles which at times get pretty specific.
tightly controlled by government regulations.

So we're fairly
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Q

And as far as the Lincoln Park project is con-

cerned, you and your authority not only own the project but
you service it and maintain it?
A

Yes sir.

Q

And in other words, you are the landlord?

A

Yes sir .

Q

And act in all respects as any other landlord as

far as the maintenance, repair, upkeep, collecting of rents,
that sort of thing?
A

Yes sir.

Q

Now, are you familiar with the fact that under the

housing authority law of Virginia, section 36-19, subsection D,
which, of course, you don't have before you, but that you are
authorized to procure and pay premiums upon various types of
insurance?
A

To be absolutely truthful, I'm not familiar with

that particular provision.

Q

You do maintain insurance?

A

Yes, we do.

Q

And you would do it only with authority to pay the

premiums out of those funds, is that correct?
A

Yes sir.

Q

And you maintain insurance that covers the Lincoln

Park project, is that correct?
A

Yes, we do.
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Q

And you maintain insurance· that covers liability

for accidents, actions, errors, omissions, and so forth in
your operation of that project, is that correct?
A

Yes sir.

Q

And you are authorized

you say you don't know

whether or not you are authorized by the state to do that?
A

Specifica~ly,

but I assume we are, since we do

it, yes.

Q

And are you likewise authorized by the federal

government to do that?
A

Yes, we are.

Q

Are you required by the federal government to carry

insurance, liability insurance for the operation of your project?
A

I believe we are.

Q

And under the Virginia law, Virginia housing law,

are you aware that in delegating your authorities from that
state, that -- you were granted the right to sue and to be sued?
A

Yes, I'm familiar with the language in there on that.

Q

And is it for that reason that you carry insurance

to cover yourself or claims made against the authority?
MR. STEPHENS:

I object to that, your Honor.

This

calls for a conclusion which this witness has already testif~ed

that he has nothing to do with.

It apparently is

required that he carry insurance liability insurance for this
operation by the federal government, and the reason for carrying it, apparently, is of no moment so far as he is concerned.
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I assume that Mr. -- that we're still on the special plea in
bar, and all of this information on irts.urance is offered
only with respect to that pleao
MR. SAWYER:

Yes.

MR. STEPHENS:

We're not offering it for any other

reason and, therefore, we don't object.
COURT:

I so consider it; I'm going to allow him

to answer it if he can and note the exception.

You want

the question read back?
A

Please.
(At this time a portion-of the
previous testimony was read by the Court
Reporter.)

A

I believe it iso

The insurance that we have

normally carried, I think, has a limit of fifty thousand
dollars which I would assume to a certain extent would mean
we were literally self-insured at least beyond that, but I
don't know that's the specific reason we carry the insurance,
but I assume it is.
MR. SAlViER:

I have no further questions of this

witness.
COURT: ·All right.
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REDIRECT EXAMINATION

BY MR. STEPHENS:
Q

You do have an insurance policy for the opera-

tion as of May one, 1971, do you not?
A

Yes, we do.

Q

Liability insurance policy

A

Yes sir.

Q

Issued by the Glens Falls Insurance Company,

isn't that true?

A

I believe so.

Q

And it has limits of fifty thousand dollars or one

hundred thousand dollars for each claim for injury and death,
does it not?

A

I believe so.

I'm not -- intimately familiar with

the policy.
Q

Do you know whether or not that policy has a provi-

sion in it which calls for the insured, that is, the Hampton
Redevelopment and Housing Authority to advise the carrier,
that is the Glens Falls Insurance Company, as to whether or
not the plea of governmental immunity shall be put forward?

A

Yes.

Q

That policy does have such a provision in it, does

A

I believe it does, yes sir.

it not?
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Q

Do you know whether or not the Hampton Redevelop-

ment and Housing Authority at one of its meetings of its
commissioners advised the Glens Falls Insurance Company to
put forward that plea?
A

Yes. sir, it did.

Q

And do you know whether or not subsequently your

attorney advised the attorney for Glens Falls Insurance Company to so plea that special plea in bar?
A

Yes sir.

Q

And to the best of your knowledge and belief, the

limit of liability for each of these Plaintiffs on that policy
is fifty thousand dollars?
A

Yes sir.

MR. JAMES:

Just a minute.

May I have that question

re-read?
COURT:

He asked the limit of liability for each

of the Plaintiffs.
MR. JAMES:

The limit of liability of the Plaintiff?

MR. STEPHENS:
MR. JAMES:

Liability on whose part?

MR. STEPHENS:
MR. JAMES:

No, for the claim of Plaintiff.

Glens Falls Insurance Company.

Does the question so state?

BY MR. STEPHENS:

Q

I will rephrase the question.

To the best of

your knowledge, would you state whether or not the limit of
liability of the Glens Falls Insurance Company under that
policy to each of these Plaintiffs is fifty thousand dollars?
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A

Yes sir.

Q

Is it your feeling or not, in the operation of

this project that you are performing a governmental function?
MR. JAMES:
A

I object to that.

I believe it is.

COURT:

He's answered it.

I'm inclined to think

what Mr. Wilson's feeling about the function is, I mean in
this proceeding.

That's sort of like the question whether

Hampton Redevelopment and Housing Authority makes money or
not.
We have no further questions from Mr.

MR. STEPHENS:
Wilson.
COURT:

Any other Counsel have any other questions.

MR. JA11ES:
l1R. SAYWER:

Just a minute.
We have no further questions.

*
COURT:

*

*

All right, gentlemen, anything further on this

motion dealing, of course, with the plea in bar filed by the
Hampton Redevelopment and Housing Authority?
All right, gentlemen, the first part of the ruling on
this motion is

re~lly

foreclosed by the stipulation and agree-

ment of Counsel which is to the effect that -- the Hampton
Redevelopment and Housing Authority is a political subdivision
under the enabling statute which is

which is entitled to

treatment under the law as governmental unit depending upon

the function performed; if the function performed is in fact
one of those which is encompassed within the immunity from
suit for tort causes.
In the view of this Court in these cases, the Hampton
Redevelopment and Housing Authority was performing the only
function that it was authorized to perform under the statutes.
It was governmental in nature, and this Defendant is immune to
civil suits for tort liability.

The plea in bar is sustained.

* * *
TRANSCRIPT OF HEARING
January 21, 1975
MR.

~v.HEELER:

At this point we offer the following stip-

ulation which has been endorsed by all counsel of record.
Would the Court like me to read that into the record?
THE COURT:

All right.

I think it might be -- let

me look at it just a moment.
This is a stipulation in both the cases involved here
this morning:

Terry D. Vinston, an infant, and so forth,

Plaintiff, against Hampton Redevelopment and Housing Authority
and other Defendants, Law No. 11256; and Keith E. Burton, an
infant, and so forth, Plaintiff, against the Hampton Redevelopment and Housing Authority and other defendants, Law No. 11257.
I'll simply mark this filed today.
take care of it.
MR. WHEELER:

Yes, sir.

I think that will
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THE COURT:

Then the stipulation and the attachment

are received and filed.*
MR. WHEELER:

We also offer, Your Honor, one other

stipulation which has not been submitted in writing; but
I believe all the parties have agreed to it as follows:
"That the switching point box with which
Plaintiffs in their motion for judgment (referred
to therein as switch transformer) claim they
made contact on May 1, 1971, at approximately
5:00p.m., and from which they claim to have
received electrical burns about their persons
was then and there owned by Defendant Virginia
Electric ·and Power Company, and was then and
there located on property of Defendant Hampton
Redevelopment and Housing Authority known as
the Lincoln Park Project and exclusively within
easements granted by said Defendant to the City
of Hampton, Virginia, and Defendant Virginia
Electric and Power Company by Deed of Easement
made October 23, 1969, and of record in the Clerk's
Office of the Circuit Court for the City of Hampton
in Deed Book 245 at Pages 230, et cetera."
MR. STEPHENS:

If it would help the Court any, if Your

Honor please, we have a Xerox copy of that stipulation if
the Court would like it for its perusal.
*The Stipulation is attached hereto as Exhibit C.
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THE COURT:

I think I got most of that, and of course

the Reporter will have it in detail if it's needed to be
referred to later.
MR. STEPHENS:
MR. WHEELER:

All right, sir.
We also propose, Your Honor, by agreement

to submit into evidence a copy of the custom liability policy
held by Hampton Redevelopment and Housing Authority.
the Court will agree, we would like to

sub~t

a copy.

And if

Mr.

Stephens would like to keep the original.*
THE COURT:
l1R. WHEELER:

All right.
And we would also -- I believe all the

parties will stipulate that pursuant to the follo1;-1ing endorsement, direction was given the insurance carrier by Hampton
Redevelopment and Housing Authority to assert the defense of
sovereign immunity in the case.
THE COURT:
l.fR.

WHEELER:

Which is why we're here today.
Yes, sir.

It is agreed that the company shall not contend in
the event of any claim that the named insured is not liable
in tort by virtue of the fact that it is a governmental instrumentality or public body unless requested in writing by the
named insured so to do.
*It is uncontroverted that at the time plaintiffs were
allegedly injured there was in force a custom li~bi~ity policy
issued by Glens Falls- Insurance Company to Hampton Redevelopment
and Housing. Authority as the named insured providing liability
coverage in the amount of $50,000 per occurrence. Pursuant to an
endorsement in the policy Hampton Redevelopment and Housing Authority requested in writing that the insurer assert the defense of
governmental immunity.
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THE COURT:

All right.

l1R. STEPHENS :

if Your Honor please.

And we have been requested in writing,
I believe that's what we're stipulating

to.
THE COURT:

All right.

Gentlemen, are those two stipulations both agreed to
by all counsel?

Is there any objection to it?

(No response.)
THE COURT:

All right.

I'll mark this also filed

today as being the custom liability insurance form.
MR. WHEELER:

Now, insofar as the transcript of the

August 7, 1974 hearing is concerned, we have stipulated to
that, except we would like to go on record as objecting to
the question put to 11r. Wilson by Mr. Stephens on Pages 31 and
32 in the transcript, in which Mr. Wilson was asked whether
in his opinion the project was performing a governmental function.

It was objected to by Mr. James at the time; but before

the Court could rule I believe the witness answered.
We would object and except to that colloquy.
MR. STEPHENS:

Just what lines are you encompassing,

Mr. Wheeler?
MR. WHEELER:

Lines twenty through twenty-three on

page thirty, and his answer -- no.
MR. STEPHENS:
MR. WHEELER:

Page 30?
That's incorrect.
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On Page 31, lines fifteen; and as you were, lines
twenty-one through twenty-three; and on Page 32, line one.

THE COURT:
I

All right.

The objection was made; and

don't know if an exception was noted at that time.
I

call the attention of counsel to the Court's comment

from lines two through eight following that answer.

MR. WHEELER:

Yes, sir, Your Honor.

We will note

that.
THE COURT:

All righto

Anything else we need to do

before we begin to plow new ground this morning?
MR. WHEELER:
THE COURT:

I don't believe so.
All right.

Anybody want to make any other

opening statements or remarks?
MR. STEPHENS:

No, sir.

I think the Court is aware of

the position of the Defendant Hampton Redevelopment and Housing Authority.
THE COURT:

Yes, sir.

MR. STEPHENS:

I think, Mr. Wheeler, we ought to call

Mr. Wilson.
~1R.

WHEELER:

Yes.

I would like to call Mr. Wilson for one or two very short
cross-examination questions.·
THE COURT:

All right.

Come down and be sworn, Mr. l.J'ilson

r1R. STEPHENS:

In calling l1r. Wilson, it was agreed

subsequent to the hearing it developed that unknown to any of
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us the Housing Authority owned one vehicle which did not
have Virginia public license plates on it; and that vehicle
was provided for the use of the executive director, Mr. Wilson.

Mr. Wheeler has offered to cross-examine to cover that.
THE COURT.:

All right.

ROBERT C. WILSON, called as a witness by and on behalf

of a Defendant, having been first duly sworn, resumed the
stand and was examined and testified further as follows:

CROSS-EXAMINATION

(Con't.)

BY MR. WHEELER:
Q

Mr. Wilson, following up your counsel's statement,

I'd like to ask you if you recall at the first meeting held
in August of 1974 you testified that your authority owned
twelve or thirteen vehicles?

Do you recall that?

A

Yes, sir.

Q

And do you recall that you were further asked

whether those vehicles had public use licenses on them, and
you answered that they did?
A

Yes.

Q

Isn't it a fact that one of the vehicles does not

have such a public use license?
A

That's correct.

Q

And the public use license you referred to was a

Virginia public use license?

A

Yes.
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Q

Now, you have one vehicle that is not painted in

such a way that it's obvious that it belongs to the Hampton
Redevelopment and Housing Authority.

Isn't that true?

A

That's correct.

Q

Would you describe that vehicle to us?

A

It's a 1974 Ford Custom; white, with no markings;

and a civilian plate on it.

Q

It does not have a public use license.

Is that

correct?
A

No, although it is registered --

Q

So is that the 13th vehicle, or is that now the

14th vehicle?
A

Well, since that time we got rid of a couple and

bought a couple.

So right at this minute, I don't know

exactly how many we have.
Q

Still be in the area of twelve or thirteen?

A

Twelve or thirteen; yes, sir.

Q

Now, isn't it true, Mr. Wilson, that the Hampton

Redevelopment and Housing Authority operates projects other
than the Lincoln Park project?
A

Yes, it is.

Q

And how many of those are there?

A

There are two others.

Q

What are their names:

A

One is called Pine Chapel Village, and the other

we call

17~1.

It's located in Phoebus.
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Q

Now, could you give us some idea of the relative

size in tenants between Pine Chapel Village and Lincoln Park,
and between 17-1 and Lincoln Park?
A
ing units.

All right.

The Lincoln Park project has 300 hous-

Pine Chapel Village has 450 units, and the Phoebus

project which is divided into two parts has 100 units in total;
850 units in all.

Q

Now, do you know what schedules these other two units,

Pine Chapel Village and 17-1, are on insofar as paying for
utility services from Virginia Electric and Power Company?
A

17-1 is similar to Lincoln Park in that it's

master metered; that is, the tenants pay the utilities.
Q

Do you know whether they get a special rate or pay

just as any other consumer would at Pine Chapel?

A

It's my understanding they pay as any other consumer

Q

Now, how do you handle

would.
clai~

by tenants or visitors

on your premises for personal injuries in the past?

A

How have we handled them?

Q

Yes.

11R. STEPHENS:

I object to that, Your Honor.

I don't

think that has any relevance in this proceeding as to the manner
in which they handled claims.

They could have been purely

voluntary in making payments to people who claimed damages
for bodily injuries sustained, and I don't think that there's
any relevance to whether or not they paid any other claim or
whether or not they've had any other claim presented.
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I think it comes down in final analysis on each claim
as to whether or not there is insurance provided; whether or
not the Housing Authority has directed that the carrier set
up governmental immunity in the defense; whether or not governmental immunity has been sustained or overruled by

th~

Court;

what kind of potential liability the Housing Authority is faced
with in a particular claim.
In other words, what we're saying, this is not purely
a case of whether or not the carrier for the Housing Authority,
notwithstanding the governmental function that the carrier
would feel the Housing Authority was clothed with, would dispose of a claim because of-the liability which may be asserted
by the insured; that is, Hampton Redevelopment and Housing
Authority against the insurance company for failure to pay the
claim.
THE COURT:

Well, Mr. Wheeler didn't ask him how the

insurance company would handle claims in the past.

He asked

him how Hampton Redevelopment and Housing Authority handled
the claims.

MR. STEPHENS:

I think that would be the next question,

Your Honor.
THE COURT:

Well, it might be.

MR. STEPHENS:
THE COURT:

We don't know.

Yes, sir.

Is there any authority in the area we're

dealing with here that bears on the question of whether a long-
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continued course of not asserting the immunity administers
waiver of it in the future?

MR. STEPHENS:

Well, I think that could certainly be

considered by the Court; but I don't know that the Housing
Authority has ever waived that, if Your Honor please.

I'm

not familiar with the status of the prior claims except -THE COURT:

l~ell,

I'm not either.

I'm also speculat-

ing as to what direction this is going in.
MR. STEPHENS:

in one case that we all are aware

of, including the Court.
with.

That's the only case I'm familiar

And as the Court probably knows by now we asserted

that governmental defense in that case.
Now -~1R.

WHEELER:

Well, if Your Honor please, the question

was directed primarily to find out what the course of history
has been insofar as claims for the purpose of the concept of
waiver; and also-the Court would be alerted and counsel would
be alerted to the magnitude of the immunity being sought here
which I think is a relevant consideration for the Court in a
closed case.
The amount of claims we're talking about -- 450 units,
300 and 400 units -- we're talking about denying the right
to bring an action to a whole lot of folks.

And I think the

past history of claims is relevant to that issue.
THE COURT:

Would it be rational to think that they

might pay a ten dollar claim and resist one for a hundred
dollars?
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MR. WHEELER:

Yes, sir.

That's rational.

And in

that case I think a waiver can be made if the history is
such that they pay the small claims and resist on the large
ones.

I

think that's somewhat inconsistent in the claim of

immunity.
THE COURT:

Well, let me as you this:

How does this

question or this line of questioning that you now wish to
put to Mr. Wilson differ in quality from the question and
answer you objected to on Pages 31 and 32 of the transcript
of the last hearing when you asked him his opinion as to
whether it was performing a governmental function and now
you're asking him whether they have paid or how they've
handled claims before?
Doesn't that sort of fall in the same harrell?
MR. WHEELER:

No, sir.

I don't think so, Your Honor.

One seems to be to be a legal conclusion of the ultimate fact
before the Court, and the question I posed is one that seeks
factual information.
THE COURT:

But the treatment of it probably -- in the

past probably depended.again on what his or someone's view of
the operation was.
Almost would have to, wouldn't it?
MR. WHEELER:
THE COURT:

Perhaps it does.
All right.

Gentlemen, I'm going to over-

rule the objection subject to the right of counsel to move to
have it struck if it turns out not to be relevant when we get
into it.
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BY MR. WHEELER:
Q

Do you recall the question, Mr. Wilson?

A

Would you state it again?

Q

Yes.

MY question was:

How has the Hampton Redevelopment

and Housing Authority in the past handled claims by either
tenants or visitors to your premises for personal injuries?
A

Well, since I've been with the Authority

and I

don't know how they did it before -- it's primarily as we've
done it in this case.

We refer it to counsel and then to the

insurance company's attorney.

Q

Well, how long have you been with the Authority?

A

A little bit longer than five years.

Q

How many such claims have you had during that period?

A

As I recall, two, from the public housing side.

Now, we also are a redevelopment authority, and we've had a
couple over there.
Q

Do you know how many of these have been paid?

MR. STEPHENS:

Our exception continues to go to these

questions, if Your Honor please.

THE COURT:
A

It's understood that they do.

Frankly, I don't know.

I

think they were settled

before coming to a conclusion.

BY

~.fR..

WHEELER:
Q.

By "settled," you mean that some payment was made

to the claimant?
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A

Payment was made, yes.

Q

So your recollection is there were two from the

housing side and two from the development side over the course
of your five-year employment?
A

Yes.

Q

Have you had any claims arising out of motor vehicle

accidents or operations?

MR. STEPHENS:

I object to that, if Your Honor please.

The motor vehicle insurance policy issued in Virginia requires
the insertion in the policy of an omnibus clause which irrespective of whether or not the Housing Authority is a proper
defendant affords coverage to the driver as long as he has the
permission of the Housing Authority to operate that vehicle.
And I don't think that this is a relevant question.
THE COURT:

MR. WHEELER:
THE COURT:
MR. WHEELER:
THE COURT:

~!r.

Wheeler?

We withdraw the question, Your Honor.
All right.

I think it's worthless.

We have no further questions.
All right.

REDIRECT EXAMINATION

BY MR. STEPHENS:
Q

Mr. Wilson, what two claims are you referring to

that the Housing Authority has previously had against it?
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A

This one and the Frankie Wayne Brown.

Q

All right.

Would you state whether or not in the

Frankie Wayne Brown case the insurance carrier was requested
and directed by the Housing Authority to assert the claim of
governmental immunity?
A

Yes, he was.

Q

Do you know whether or not that claim was asserted

by counsel for the insurance carrier?
A

It was; yes, sir.

Q

Do you know in what court that case is pending?

A

Judge Massenburg's court.

Q

That is the Circuit Court of the City of Hampton,

Virginia?
A

Yes.

Q

Do you know whether or not the Housing

Authori~y

ever conceded on the governmental immunity plea or -A

No.

We never conceded that.

Q

All right.

Now, the other claim that you're talk-

ing about is the present claim, is it not?
A

Yes, sir.

Q

Now, y9u talked about two claims from the development

portion of your business.
A

What did they arise from?

One was a small boy was swimming in Buckroe Beach

and stepped on an iron spike or stake and cut his foot.

Q

Were you insured for that claim?

A

Yes.
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Q-

With a different insurance carrier than you have

for the Lincoln Park project?
A

I'm not sure.

Q

All right.

Do you know whether or not the Housing

Authority directed that the claim of governmental immunity be
asserted in that case?
A

I'm sure we did, yes.

Q

Do you know whether it was asserted?

A

I'm not sure what the disposition of the case is.

I think that also was settled by the insurance company.

Q

All right.

Now, what is the other claim that you're

talking about, if you remember?
A

I don't remember.

Q

So you remember two claims on the housing side,

the Frankie Wayne Brown case which was formerly pending in
the Circuit Court of Hampton, Judge 11assenburg's -THE COURT:

What year was that, Mr. Stephens?

11R. STEPHENS:

Frankie Wayne Brown case, if Your

- Honor please, was disposed of -Let me have your brief.
MR. SAWYER:

1973 or '74.

THE WITNESS:

'73.

MR. STEPHENS:

December 20, 1972 apparently is when

the Court entered the order overruling your special plea and
bar.

Is that correct?
MR. DAVIS:

Right.

App. 50

THE COURT:

All right.

MR. STEPHENS:

And the case was disposed of, for the

Court's information, sometime the following spring by contribution among three carriers, one carrier representing the
Housing Authority, one carrier representing two groups of
architects, one carrier representing the City and its employee.
THE COURT:

All righto

Thank you.

BY MR. STEPHENS:

Q

You can remember only three claims all together,

Mr. Wilson?
A

Yes.

Q

Frankie Wayne Brown, these two claims considered as

one claim, the Burton and Vinston claim -A

Yes.

Q

-- and the boy who hurt himself at Buckroe?

A

Yes.

Q

And to the best of your knowledge, the plea of

sovereign immunity was asserted in all of those?
A

In all three, yes.

MR. STEPHENS:

Excuse me a minute, Your Honoro

(Conference between counsel.)

BY MR. STEPHENS:

Q

You have never paid any claim on a nominal basis

or otherwise without referring it to the insurance carrier,
have you?
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MR. WHEELER:

Objection, Your Honor.

He's leading

the witness.
MR. STEPHENS:

I've got him on cross.

MR. WHEELER:

He's still a hostile witness to my cause,

and he's a friendly witness to you.
You don't have him on cross, as a matter of fact.

You

have him on redirect.

He's right.

THE COURT:

MR. STEPHENS:
THE COURT :

Sir?

He ' s right.

MR. STEPHENS:

I think he probably is, Your Honor.

I

don't have any questions, Your Honor.
THE COURT:

All right.

Anything further from this wit-

ness, gentlemen?
MR. WHEELER:
THE COURT:

No, Your Honor.
All right.

Thank you, Mr. Wilson,

You can have a seat back in

the courtroom.
(Witness excusedo)

*

*

Counsel have, I think, put about as much light on this
issue it can stand.

I

don't know of anything you all haven't

talked about one way or the other.
There seems to be no difference of opinion on one of the
legal points here.

I haven't heard anybody say that they disagree
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with the principle heretofore enunciated by the Supreme Court
of Virginia that the legislative declaration of purpose and
governmental function is subject to review and reexamination
by the courts in each case.

When we get past that point,

there doesn't seem to by any unanimity on anythingo
The operation of the housing project, like the one concerned here, would of course obviously be, as a normal matter,
a proprietary function.

And this Court, in view of the stipula-

tions made for purposes of the hearing on this motion, the
motion to rehear the special pleas, perceives no reason why
this type of an authority operating in the manner this Authority operates should be found to be exercising anything other
than proprietary functions unless the legislature has the
power to declare otherwise, unless it has declared otherwise.
The legislative declaration which the legislature specifically labeled to be that has been quoted by you gentlemen
several times today -- there's no need to go through it again,
I guess

that in Section 36-2, after listening to various goals

or aims of the legislature, the legislature said that they were
governmental functions of grave concern to the Commonwealth.
Now, it appears to this Court from the stipulations,
the factual stipulations that were made, that the Hampton
Redevelopment and Housing Authority at the time and at the
place where these injuries are alleged to have occurred was
engaged in precisely the operation intended and authorized by
the legislature; the operation and provision of low-income
housing or housing for low-income persons.
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Now, the rules for the consideration of this matter
again you gentlemen have read at some length in the course
of this hearing; some of the pronouncements of the Supreme
Court of Virginia· that the legislature may not act arbitrarily,
but that its determinations of matters are not final but are
subject to the supervision of the Court.
right.

So far we're all

But then we get to the fact that large discretion

is lodged in the legislature to determine what is in the public
interest and what isn't.

There is a presumption to which the

Supreme Court of Virginia refers, specifically in the Mumpower
case.

Every possible presumption is to be indulged in favor

of the validity of the statute.
The Court, in the same case, said that if the statute
was not clearly arbitrary and unreasonable, has no substantial
relation to the public health, safety and general welfare it
must be sustained.
In the view of this Court, gentlemen, the legislature
has declared that the functions outlined in Title 36 are governmental functions.

This Court cannot presume that the legisla-

ture of Virginia didn't know what governmental functions
meant under the law in this Commonwealth.
The Court will grant the special plea of Hampton
opment and Housing Authority.

Redevel~

They will, after the submission

and entry of an appropriate order, not be a party to either of
these proceedings.

I ask Mr. Stephens to prepare such order

and submit it to counsel for their endorsement, reserving, of
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course, all due exceptions to those who are affected adversely
by this decision.

*

*

*
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ORDER SUSTAINING SPECIAL PLEAS
IN BAR OF DEFENDANT ~·~TON
REDEVELOPMENT AND HOUSING AUTHORITY
Entered April 8, 1975
This day came defendant Hampton Redevelopment and
Housing Authority and also came the plaintiffs and defendants Virginia Electric and Power Company, Nelson C. Rancorn, Jr.,
et als, etc., and Doxiadis Associates, Inc., and defendant
Hampton Redevelopment and Housing Authority presented stipulation of facts in the form of documents, statements made in
open court by counsel, exhibits, supplemental requests for
admissions duly filed and the responses thereto, the testimony
adduced at the hearing held on August 7, 1974 as stipulated
to by counsel and other evidence in support of the rehearing
of its special plea in bar and the same was duly argued by
counsel for all parties.

Upon consideration whereof and it

appearing to the Court therefrom that defendant Hampton Redevelopment and Housing Authority in causing to be planned, designed
and constructed the Lincoln Park Project located on LaSalle
Avenue, Hampton, Virginia and in owning, maintaining and operating said Lincoln Park Project prior to and at the time of the
occurrence of which complaint is made by the plaintiffs in
these actions and the filing of the same, was and is now engaged
in the functions intended and authorized by the Legislature under
Chapter 1, Title 36, Code of Virginia, and that the Legislature
under Section 36-2, Code of Virginia, having declared that said
functions so authorized are governmental functions, said Authority
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is immune from the within actions of the plaintiffs predicated
on tort liability and the special pleas in bar should be
granted, it is
ORDERED, ADJUDGED and DECREED by the Court that the
special plea in bar of defendant Hampton Redevelopment and
Housing Authority in each of these actions be and the same
hereby is sustained and the action of each plaintiff be and the
same is dismissed with prejudice to the plaintiffs and that
judgment be and the same hereby is entered in favor of defendant Hampton Redevelopment and Housing Authority on its special
plea in bar in each of these actions, to which action of the
Court the plaintiffs and defendants Virginia Electric and
Power Company, Nelson C. Rancorn, Jr., et als, etc., and Doxiadis
Associates, Inc., except.
Enter this the 8th day of April, 1975.

/s/ Nelton T. Overton
Judge

*

* *

NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR
BY TERRY D. VINSTON
Filed May 7, 1975*
Plaintiff~

Terry D. Vinston, an infant who sues by

and through his mother and next friend, Gloria

Vin~ton,

hereby gives notice pursuant to Rule 5:6 of the Rules of
the Supreme Court of Virginia of his intention to appeal the
final judgment rendered herein by the Circuit Court for the
City of Hampton, Virginia, the Honorable Nelson T. Overton
presiding, on April 8, 1975, to the Supreme Court of Virginia,
and makes the following Assignments of Error.
(1)

The Court erred by entering final judgment in

favor of Hampton Redevelopment and Housing Authority on its
Special Plea in Bar, thereby affirming the governmental status
as opposed to proprietary status of the Defendant, Hampton
Redevelopment and Housing Authority, contrary to the law and
evidence in this matter:
(2)

The Court erred by entering final judgment in favor

of Hampton Redevelopment and Housing Authority sustaining its
Special Plea in Bar, which said finding and final judgment of
the Court is erroneous and contrary to law;
Appellant also gives notice that a statement of the facts
of the hearing in this action will be hereafter filed to become
part of the record on this appeal.

*

*

*

*The Notice of Appeal and Assignments of Error filed by
plaintiff Keith E. Burton is identical in all material respects
and is therefore not included in this Appendix.

App. 58

NOTICE OF APPEAL AND
ASSIGNMENT OF ERROR BY
VIRGINIA ELECTRIC AND POWER COMPANY
Filed May 7, 1975
Virginia Electric and Power Company (the Power Company)
by counsel, hereby gives notice of its intention to appeal
the final order entered herein on the 8th day of April, 1975,
whereby the actions of plaintiffs, Keith Eo Burton and Terry D.
Vinston, against the Hampton Redevelopment and Housing Authority were dismissed with prejudice.
The Power Company assigns as error the Trial Court's
decision sustaining the Hampton Redevelopment and Housing Authority's specific plea in bar to the motion for judgment filed by
plaintiffs.
Pursuant to Rule 5:6 of Rules of the Supreme Court of
Virginia, the Power Company states that a statement of facts·
and other incidents of the case will be filed hereafter in
accordance with Rule 5:9(c) of Rules of the Supreme Court of
Virginia.

*

*

*

EXHIBIT A
REQUEST FOR ADMISSIONS UNDER RULE 4:11,
OF THE SUPREME COURT OF VIRGINIA

~ULES

Served July 1, 1974
PURSUANT to Rule 4:11, Rules of the Supreme Court of
Virginia, defendant Hampton Redevelopment and Housing Authority requests that Terry D. Vinston, an infant, etc., the
plaintiff herein, for purposes of this action only and insofar
as the same shall pertain to the special plea in bar filed
herein by defendant Hampton Redevelopment and Housing Authority, admit the truth of the following facts and genuiness
of the following document, subject to the provisions of the
aforesaid rule:
1.
(a)

That the following matters of fact are true:
On May 1, 1971, Terry D. Vinston, an infant then

nine (9) years old, resided with his mother, Gloria Vinston,
at 1135 LaSalle Avenue, Hampton, Virginia, Apartment 162, in
the public housing project known as Lincoln Park Project, said
project being then and there owned and operated by Hampton
Redevelopment and Housing Authority.
(b)

Hampton Redevelopment and Housing Authority is the

redevelopment and housing authority for the City of Hampton,
Virginia, created and existing under and by virtue of the
Housing Authorities Law, Chapter 1, Title 36, Code of Virginia,
(Sections 36-1 to 36-55.6 thereof).
(c)

Hampton Redevelopment and Housing Authority was duly

created and activated on April 23, 1958, as the redevelopment

2.

and housing authority for the City of Hampton, Virginia, pursuant to the authority of Chapter 260, Acts of the General
Assembly of Virginia, Regular Session, 1958, upon resolution
duly adopted by the City Council of the City of Hampton,
Virginia.
(d)

Hampton Redevelopmen.t and Housing Authority has

at all times since April 23, 1958, been and is now a governmental entity and a political subdivision of the Commonwealth
of Virginia.
2.
(a)

That the hereinafter described document is genuine:
Copy, teste, of resolution adopted by the City

Council for the City of Hampton, Virginia, on April 23, 1958,
a machine copy of which is hereto attached.

*

*

RE S 0 L UT I 0 N
DECLARING'THE NEED FOR A REDEVELOPMENT AND HOUSING AUTHORITY FOR THE CITY OF HAMPTON, VIRGINIA.
BE IT RESOLVED by the Council of the City of Hampton,
Virginia:
SECTION 1.

The Council of the City of Hampton, Virginia, hereby

determines, finds and declares, in pursuance of the Housing
Authorities Law of the Commonwealth of Virginia, that:
(a)

Insanitary and unsafe inhabited dwelling accommoda-

tions exists in the City of Hampton, Virginia, and

3.

(b)

There is a shortage of safe and sanitary dwell-

ing accommodations in the City of Hampton, Virginia, available to persons of low income at rentals they can afford, and
(c)

There exists within the City of Hampton blighted

areas as defined in the Housing Authorities Law of the Commonwealth of Virginia which impair economic values and tax
revenues, cause an increase in and spread of disease and
crime and constitute a menace to the health, safety, morals
and welfare of the residents of the City, and
(d)

The clearance, replanning, rehabilitating and

reconstruction of such blighted areas and the sale or lease
of land within such areas for redevelopment in accordance
with approved redevelopment plans are necessary for the public
welfare, and are public uses and public purposes for which
public money may be spent and private property acquired by
purchase or the power of eminent .domain, and are government
functions of grave concern to the city, and
(e)

There are also certain areas where the condition

of title, diverse ownership of land to be assembled, the street
or lot layout or other conditions prevent a proper development
of the land and it is in the public's interest that such areas,
as well as blighted areas, be acquired by eminent domain and
made available for sound and wholesome development in accordance with a redevelopment plan, and that the exercise of the
power of eminent domain and the financing of acquisition and

4.
preparation of the land be a public agency for such redevelopment is likewise a public use and purpose, and
(f)

There is need for an Authority to function in the

City of Hampton, Virginia, and
(g)

The members of the Council of the City of Hampton

shall act as the commdssioners of the Authority and the (Vice)
Mayor shall be the Chairman of the Authority.
SECTION 2.

The name of said Authority shall be "HAMPTON REDE-

VELOPMENT AND HOUSING AUTHORITY".

*

*

*

RESPONSE TO REQUEST FOR ADMISSIONS
Served July 19, 1974
Comes now Terry D. Vinston, an infant, by counsel and
in response to the request for admissions propounded pursuant
to Rule 4:11 of the Rules of the Supreme Court of Virginia,
says as follows:
1.

That he admits that on May 1, 1971 he was an infant,

nine (9) years of age, and resided with his mother, Gloria
Vinston, at 1135 LaSalle, Hampton, Virginia, Apartment 162,
the Lincoln Park Project, owned and operated by Hampton Redevelopment and Housing Authority, which admission is in response to
Request la.
2.

That he admits that the Hampton Redevelopment and

Housing Authority was the Redevelopment and Housing Authority

5.

for the city of Hampton, Virginia, creating and existing
under and by virtue of the housing authority's law, Chapter 1,
Title 36, Code of Virginia, Sections 36-1 to 36-55o6 thereof,
as set forth in paragraph lb of request for admissions.
3.

That he admits that the Hampton Redevelopment and

Housing Authority was duly created and activated on April 23,
1958, as the Redevelopment and Housing Authority of the city
of Hampton, Virginia, pursuant to the authority of Chapter 260,
Acts of the General Assembly of Virginia, Regular Session,
1958, upon resolution duly adopted by the City Council of the
City of Hampton, Virginia, as set forth in the request for
admissions lc.
4.

That the request for admissions numbered ld calls

for a conclusion of law which must be founded upon evidence
properly submitted and the pertinent statutes and decisions
applicable thereof and therefore request for admissions ld
cannot be either admitted nor denied but must stand on the
evidence hereafter to be presented.
5.

That the genuineness of the document referred to

in request for admissions number 2 is admitted.

*

* *

EXHIBIT B

0
SCHEDULE OF INCOME LIMITS AND EXEMPTIONS

Schedule of Income Limits Fixed by the Authority
Maximum Income Limits in Terms
of Net Income After Exemptions
Continued
Admission
Occupancy

Number of Persons
1
·Z

3
4
5

...

6
7
8

9
10 or more

$4800
$4800
$5400
$5400
$6000
$6000
$6600
$6600
$7000
$7000

$6000
$6000
$6750
$6750
$7500
$7500
$8250
$8250
$8750
$8750

The maximum income limits for continued occupancy shall apply as the
maximum income limits for admission to any displaced family, with the
understanding that any exemptions listed below under Income Eligibility
for Admission, . rather than exemptions listed under Incohle Eligibility for
Continued Occupancy, shall· apply.
Eligibility for Admission
Net family income less:
( 1)

An exemption of all amounts paid by the U.S. G.overiunent
for disability or death occurring in connection with military
service·.

Eligibility for Continued Occupancy
Net family income at the time of re-examination less:
(1)

(2)

An exemption of all earned income for each minor other than
head of a family and his spouse.

.An exemption of all amounts paid by the U. 5. Government for
disability or death occurring in connection with military se~vice.

EXHIB.IT C

STIPULATION
Filed January 21, 1975
The plaintiffs and the defendants, by their respective
counsel, as their respective interests may appear and be
determined, for purposes of these actions only and insofar as
the same shall pertain to the special pleas in bar filed herein
by defendant Hampton Redevelopment and Housing Authority, stipulate to the truth of the following facts and the genuineness
of the following document, namely:
1.
(i)

That the following matters of fact are true:
On May 1, 1971, Terry D. Vinston, an infant then

nine (9) years old, resided with his mother, Gloria Vinston,
at 1135 LaSalle Avenue, Hampton, Virginia, Apartment 162, in
the public housing project known as Lincoln Park Project, said
project being then and there owned and operated by Hampton
Redevelopment and Housing Authority.
(ii)

On May 1, 1971, Keith E. Burton, an infant then nine

(9) years old, resided with his mother, Carlotta Burton, at
1135 LaSalle Avenue, Hampton, Virginia, Apartment 127, in the
public housing project known as Lincoln Park Project, said
project being then and there owned and operated by Hampton
Redevelopment and Housing Authority.
(iii)

Hampton Redevelopment and Housing Authority is the

redevelopment and housing authority for the City of Hampton,
Virginia, created and existing under and by virtue of the

2.

Housing Authorities Law, Chapter 1, Title 36, Code of Virginia,
(Sections 36-1 to
(iv)

36~55.6

thereof).

Hampton Redevelopment and Hous·ing Authority was

duly created and activated on April 23, 1958, as the redevelopment and housing authority for the City of Hampton, Virginia,
pursuant to the authority of Chapter 260, Acts of the General
Assembly of Virginia, Regular Session, 1958, upon resolution
duly adopted by the City Council of the City of Hampton,
Virginia.
2.
(i)

That the hereinafter described document is genuine:
Copy, teste, of resolution adopted by the City

Council for the City of Hampton, Virginia, on April 23, 1958,
a machine copy of which is hereto attached.

