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MOTION FOR JUDGHMENT

TO: THE HONORABLE JUDGES OF SAID COURT:
Plaintiff respectfully represents unto your Honors as follows:

1. On or before November.}l; 1978, the defendant Norfolk and
‘Western Railway Company (hereinafter N & W), delivered to a railway
siding in the eastern part of the Town of Richlands, Tazewell County,
Virginia, a railway car of the type commonly called "boxcars." This car
was loaded with bags of flour which had been purchased by the- Tazewell
Farm Bureau, Inc., a retail busineés in Richlands, Virginia operating
under the name of Richlands Farm Bureau. Said car was designated as car
number RBWX 60312 of Burlington Northern. Plaintiff believes, and
alleges, that said car was the proéerty of defendant and under its sole
control and use. )

2. Plaintiff believes, and alleges, that N & W was the initial,
iﬁtermediate and delivering carrier of the aforesaid flour.

3. At the aforesaid time énd place, the plaintiff was an
employee of the Richlands Farm Bureau whose duties included the unlqadina
of goods consigned to his employer from railway cars. Plaintiff was
lawfully engaged in the unloading of said car at the aforesaid time ana
place.

4. At the aforesaid time and place, an& before, the defendant
owed the plaintiff the duty of exercising ordinary care to furnish a car
in such condition that it could be unloaded with reasonable safety, and
the duty of inspecting any such car to determine whether it was reasonably
safe for unloading and to repair orbgive warning of any dangerous condition

discoverable by inspection.
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5. At the afo:esaid time and place, and before, the defendant
breached the aforesaid duties and did in fact furnish an o0ld car with a
defective mechanism for opening and closing the door thereon. As plaintiff
was assisting in the closing of the door upon said car, it fell from the
car and toppled onto the plaintiff causing him severe and painful
injuries. The defendant's breach of duties owed plaintiff as set forth
above constitute negligence which was the sole proximate cause of the
accident and plaintiff's injuries. .

6. The defendant's negligence as aforesaid proximately caused
the plaintiff to suffer severe, permanent and disabling injuries about
his body, prima;ily his back and lower limbs, caused the plaintiff to
suffer physical pain and mental anguish which continue into the future,
and caused the plaintiff to sustain expenses for medical and hospital
services, drugs and medical equipment which continue into the future.

WHEREFORE, plaintiff asks that he be granted judgment against the
defendant for One Hundred Eighteeq.Thousand and no/100 Dollars ($118,000.00
together with interest thereon from November 24, 1978 and his costs

herein expended.

Donald F. Baker

it (f'/uz,uh(u/
GAllespie, Chambers and Combs

Box 30

Tazewell, VA 24651

Counsel for Plaintiff
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GROUNDS OF DEFENSE

The defendant, Norfolk and Western Railway Company,
by counsel, files this its grounds of defense to the motion
for judgment filed against it in this action.

1. Defendant admits that it delivered a 5oxcar
to the siding in Richlands, Tazewell County, Virginia, consigne
to Richlands Farm Bureau. That said boxcar was furnished by
Burlington Northern, Inc. to Gooch Mill, Lincoln, Nebraska,

the shipper and received by defendant from Burlington Northern

Chicago, Illinois, November 13, 1978, and delivered by defendant

to the siding in Richlands, Virginia on November 17, 1978.
Defehd%nt denies that said car was its property or that it was
under its sole control and use, but it was received from a
connecting carrier and delivered by defendant to said siding.
- 2. Defendant admits that it was the delivering

carrier of said boxcar but denies that it was the initial
or intermediate carrier.

3. Defendant admits the allegations contained in
Paragraph 3 of the motion for judgment.

4, Defendantidenies the allegations contained in
Paragraph 4 of the motion for judgment but alleges that as
the delivering carrier, defendant was under a duty to exercise
reasonable care in discdvering defects in cars and to give
consignee notice of any defective conditions which are

discoverable by a reasonable inspection.
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County, Virginia.

e 1979

ad




-9-

5. Defendaﬁt denies that it breached any duty owing

by it to plaintiff. Defendant alleges that said boxcar door

was a plug. type door with track at top and bottom. That said

door when shut does not extend beyond the frame of the car.
That when the door is opened the same is subported by two
bars on cants extending ffom the tracks at the top and botton
and the door moves laterally to the side of the car and then
ié slid on the tracks to eprse the door opening. That plain
and employees of Tazewell Farm Bureau removed the seal on the
car door and the door opened easily by manual operation and
remo#ed a load of flour from the boxcar, at which time they
closed the door manually witﬁout any. trouble. That plaintiff
and employees of Tazewell Farm Bureau returned a seconq.time
to open the door; and when it became jammed, they puéhedrthe
car door with the truck which may or may not have caused the
tracks'at the top of the door to give way from the boxcar
when the door was being closed the second time.

Even if door was in a defective condition when
received by defendant such condition was concealed and latent
and could not be discoﬁered by defendant by any reasonable
inspection prior to delivering the boxcar to the siding.

6. Defendant denies that it was guilty of any
negligence which proximately caused plaintiff's injuries and
is not liable to plaintiff for the amount alleged in the
motion for judgment or for any other sum whatever.

| 7. Defendant is not advised as to the allegations
of injury and damage to plaintiff and therefore calls for
strict proof of the same.

8. All allegations contained in the motion for

judgment which are not expressly admitted herein are denied.
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NORFOLK AND WESTERN RAILWAY
COMPANY

By \——/&/) Q{‘C’ LA\ ﬂ,/‘? S

Counse} /

T. C. BOWEN, JR., P' CO
Box 191
Tazewell, Virginia

Counsel for Defendant

CERTIFICATE
The undersigned does certify that he mailed a
copy of the foregoing grounds of defense to Jack P. Chambers,
Gillespie, Chambers and Combs, Box 30, Tazewell, Virginia
24651, this 19th day of November, 1979.

/,

2 S .

Coun?j}/
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INSTRUCTION

34

The Court instructs the jury that Norfolk and Western Rail

road owed a duty to Donald Baker, who was unloading the freig

car in question, to provide a
insecure equirpment.

If N & W failed to perform

Bfpri] s gt

"2 /19/51
RAE

A

freight car with no defective a

this duty, then it was negligen
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INSTRUCTION NO. ;g“ és

The Court instructs the jury that Norfolk and Western Railroad
owed a duty to Donald Baker, who was unloading the freight car in question
to provide a freight car with no defective or insecure equipment.

If you believe by a preponderance of the evidence that N & W fail
to perform this duty, then it was negligent; and if you further believe t
such negligence was the sole proximate cause of the plaintiff's injuries,
you shall find your verdict in favor of the plaintiff.
o 4 vﬂ/w_‘/

L/?i’/, '
REL
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INSTRUCTION Z

Your verdict must be based on the facts as you find them and
- on the law contained in all of these instructions.
The 1ssues in this case are:

(1) Was the defendant negligent?

(2) If he was negligent, was his negligence a proximate|cause
of the accident? :

On these issues the plaintiff has the burden of proof.

(3) Was the plaintiff negligent?

(4) If he was negligent, was his negligence a proximate cause
of the accident?

On these issues the defendant has the burden of proof.

(5) If the plaintiff is entitled to recover, what is the
amount of his damages?

On this issue the plaintiff has the burden of proof.

Your decision on these issues must be governed by the instiructions

that follow.

~

//7/5’1
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INSTRUCTION NO., 2=

A railroad that is the delivering carrier owes a duty to an
employee of the company who unloads a freight car to use ordinary care
to inspect the car to discover any fairly obvious defect in the car's
construction or state of repair, and a duty to repair or give warning
of any dangerous conditian discoverable by the inspection,

If a railroad‘fails to perform any or.all of these duties,

then it is negligent,

A 9 009




INSTRUCTION 3.

A proximate cause of an accident, injury, or damage is the

o

cavsc wkich in naturzl and continuocus sequence rprocduces the

3..)

~accident, injury, or damage. It is a cause-without which the -

accident, injJury, or damage would not have occurred.

/)/ /f/
(244
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INSTRUCTION__ 4

You shall find your verdict for the plaintiff if he has proved

by the greater welght of the evidence that:
(1) the defendart was negligent; and that

(2) the Gefendant's negligence was the sole proximate ¢
of the plaintiff's accident and damages.

You shall find your verdict for the defendant if:

(1) the plaintiff failed to prove either or both of the

two elements above; or if
(2) the defendant has proved by the greater weight of t
evidence that the plaintiff was contributorily negl

and that his contributory negligence was a proximat
of the accident.

o/ /m
,/é’%/
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Wt
INSTRUCTION >

When the defendant claims contributory negligence as a defense,

he hés the burden of proving bty the greater weigcht of the evigdence

that the plaintiff was negligent and that this negligence was

a

proximate cause of the plaintiff's injuries. Contributory negligence

may be shown by the defendant's evidence or by the plaintiff's evidence.

,:,/ /
2/
RES
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INSTRUCTION z;

Negligence is the failure to use ordinary care. Ordinary
. care is the care a reasonable person would have used under the-

circumstances of this case.

Lo
2/17/ 5!

R#2E
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INSTRUCTION NO. 77

If you find your verdict for the plaintiff, then in determining
the &amages to which he is entitled, you may consider any of the following
which you believe by the greater weight of the evidence was caused by the
negligence of the defendant:

.(1) any bodily injuries he sustained and their effect on his

health according to their degree and probable duration;

-e

(2) any physical pain and mental anguish he suffered in the past

(3) any inconvenience caused in the past and any that probably
will be causedvin the future;

(4) any medical expenses incurred in the past;

(5) any earnings he lost because he was unable to work at his

-

calling;

Your verdict should be for such sum as will fully and fairly compensate

the plaintiff for the damages sustained as a result of the defendant's negjligence.

57";;,
L /7
o2t
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INSTRUCTION Y

When a party has thLe burden of proof on an issue, then he
nust prcove that issue by the greater weight of all the evidence.
This is sometimes called the preponderance of the evidence. It'
is that evidence which you find more convincing. The testimony
of one witness whom you believe can be the greater weight of |the

evidence.

s
- 12/91
@7
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INSTRUCTION NO. /

The Court instructs the jury that the defendant,
Norfolk and Western Railway, as delivering carrier, owed a
duty to plaintiff to make a reasonable inépeétion of the car
to ascertain if it was reasonably safe for unlbading and to
rebair or give warning of any dangerous condition in the car
discoverable by such an inspection. |

Such reasonable inspection must be an inspectioﬁ
thereof sufficiently thorough to ascertain whether there is
any fairly obvious defect in its construction or state of
repair which constitutés a likely source of danger and if yor
believe that the defendént, Norfolk and Western Railway'Compa
did make such an inspection, and that no obvious defect was
apparent, or if you believe that had defendant, Norfolk and
Western Railway Company, made such a reasonable inspection,
no such defect would have been ascertained, then the Norfolk
and Western Railway Company is not guilty of any negligénce
which proximately caused the accident and you shall find a

verdict for the defendant.

/b Y
Z,/?/f/
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INSTRUCTION NO. _ /4

The Court instructs the jury that the mere fact tha
- there has been an accident, does not of itself entitle the
plaintiff to recover against defendant, Norfolk and Western.
In order to recover against the defendant, Norfolk aﬁd Weste
the jury must believe from a preponderance of the evidence t
the defendant, Norfolk and Western, was guilty of negligence
and that any such negligence was a proximate cause of the
accident. | .

And if the jury are uncertain as to whether any suc
negligence on the part of Norfolk and Western has beeﬁ thus
proveﬁ by the evidence, or if you believe that it is'jﬁst as
pfobable that Norfolk and Western was not guilty of any such
negligence as it is that it was, then your verdict shall be

in favor of defendant, Norfolk and Western.
.}//7/.9’('
$74
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INSTRUCTION NO. <

The Court instructs the jury that a verdict must
not be based upon surmise, conjecture or sympathy for any
of the parties, but must be based solely upon the evidence

and the instructions of the Court.

3 0418




DONALD F. BAKER Plaintiff
Ve

~ NORFOLK & WESTERN RAILWAY COMPANY Defendant -

We, the jury, on the issues joined, find in favor of the

-plaintiff, Donald F., Baker, and fix his daamges at $ Lorce_

DONALD F. BAKER : Plaintiff
Ve )
NORFOLK & WESTERN RAIEWAY COMPANY Defendant;

We, -the jury, on the issue joined, find in favor of

the defendant.

Foreman

0419
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MOTION

Defendant moves the Court to set aside the verdict
of the jury for the following reasons:

1. The verdict is not supported by the evidence and
is contrary to the evidence.

2. Defendant was not allowed to show that Plaintiff
suffered no loss of earnings occasioned by the accident and
instructed the jury to consider loss of earnings as an item

for damages.

NORFOLK AND WESTERN RAILWAY COMPANY

By O Decn. )
Counsel
J

’
H
~

T. C. Bowen, Jr.

T. C. Bowen, Jr., P.C.
Box 191 :
Tazewell, Virginia 24651
Counsel for Defendant

CERTIFICATE

I, T. C. Bowen, Jr., hereby certify that I have this
13th day of March, 1981, mailed a true copy of the foregoing
Motion to Cline, McAfee & Adkins, Attorneys at Law, Professiona
Arts Building, Norton, Virginia 24273, Counsel of Record for

Plaintiff.




FINAL ORDER

On the 17th day of February, 1981, the parties in the

above styled action, by counsel, announced to the Court that th

ey

were ready for trial. A Jury of seven persons, Willie A. Buchanan,

Gregory McClanahan, E. R. Hughes III, Otis Elbert Kinder, Virginia

Abel Owens, Ella Ann Brewster and Ritta Nelson Whitt, was calle
and sworn to well and truly try, and a true verdict render upon
the issues joined between the Plaintiff and the Defendant.

Prior to the presentation of evidence, upon motion of

Plaintiff, the Court ordered that Defendant would not be allowed

to produce any evidence that Plaintiff did not suffer any loss

of earnings occasioned by the accident, pursuant to Code Section

8.01-35 to which ruling of the Court, Defendant duly excepted.

After opening statements by Counsel for Plaintiff and

d

Defendant, Plaintiff presented his evidence and at the conclusion

thereof, the Defendant moved the Court to strike Plaintiff's
evidence and enter judgment for the Defendant, which motion was
overruled to which ruling of the Court, the Defendant duly

excepted.

The Defendant then presented evidence and at the conclusion

thereof, renewed its former motion which was overruled, and the
Defendant duly excepted to the Court's ruling.

Plaintiff and Defendant submitted instructions to the

Court and the Court indicated its intention to give Instructions

1 through 8 and A through C. The Defendant objected to the Court

including Paragraph No. 5 in Instruction No. 7 for the Jury to

consider any earnings lost by the Defendant because he was unable

to work because Defendant had admitted in Discovery depositions

that he had lost no earnings and had received in addition there!

021
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Workman's Compensation, which objection was overruled by the Court,

to which ruling the Defendant duiy excepted.

After hearing the instructions of the Court and the
argument of Counsel for the parties, the Jury retired‘to its
room to consider its verdict and after deliberation, returmed
and rendered the following verdict:

'"We, the Jury, on the issues joined find in favor of

the Plaintiff, Donald F. Baker, and fix his damages at $118,000,.

Otis E. Kinder, Foreman."

Upon receiving the. verdict, the Court discharged the
Jury from further consideration of this case.

After the Jury was discharged, the Defendant moved the
Court to set aside the verdidt and to enter judgment in favor
of Defendant and request the time within which to file'written
grounds in support of said motion.

Thereupon, the Court granted the Defendant leave to fil
in writing its grounds in support of said motion and directed
that Defendant file such grounds and brief in support of said
motion, if any, by March 15, 1981. |

On the 23rdday of April, 1981, the parties appeared bef
the Court and the Court heard agrument on the motion to set asi
the verdict and the Court, having considered said motion and the
brief filed in support thereof, is of the opinion that said
motion should be overruled.

It is, therefore, considered and ordered by the Court -
that the motion of Defendant to set aside the verdict of the
Jury in this case be, and the same hereby is, overruled and it
is further ordered that Flaintiff recover of and from the Defen
the sum of $118,000 pursuant to the verdict of the Jury, to whi

ruling of the Court the Defendant duly excepted.

022
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The Defendant indicated to the Court its intention to

appeal to the Supreme Court and moved the Court to suspend the

execution of said judgment and to fix and determine the amount of
an appeal bond pursuant to Section 8.01-676 of the Code of Virginia
and Plaintiff, by Counsel, indicated to the Court that a nominal
bond would be sufficient. It is ordered that execution on said
judgment be, and the same hereby is, suspended, so long as petitioner
timely prosecutes the appeal and thereafter so long as the matter
is under consideration by the Supreme Court, provided the Defendant
or someone for it shall file an éppeal bond in the Clerk's Office
of this Court within 30 days from the date of this order, in the
penalty of $1,000 conditioned as set forth in said Code section;
| Thereupon, Defendant advised the Court fhat a transcript
of the evidence introduced at the trial had been filed in the
Clerk's Office in this suit on April 2, 1981, for consideration
by the Court of the aforesaid motion to set aside the verdict of
the Jury and moved the Court that said transcript be made a part
of the record, it is therefore, ordered that said transcript be,

and the same is hereby, made a part of the record.

<
Enter this Order this 4  day of

ZZ“% , 1981.
Gl 2 otV

Judge

R Bhe

Counsel for Plainti

WAL

Counsel for Diﬁjﬁdéﬁt

4
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ASSIGNMENTS OF ERROR

A. The court erred in denying the motion of N & W
to strike the evidence and to set aside the verdict of the
jury because the evidence was insufficient to show, as a
matter of law, that N & W was guilty of negligence, or that
the negligence, if any, was a proximate cause of the accident.

B. The court erred in not allowing N & W to show
that Baker had no loss of earnings and in granting instruc-
tion No. 7, section 5 difecting the jury to consider Baker's
loss of earnings in determining damages because of Code

Section 8.01-35. (T:117).
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Austin - Cross

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|| MR. BOWEN: That's all.

By Mr\ Cline:

sliding of it,
A. No,
MR. CLINE:

FURTHER THE

REDIRECT EXAMINATION

Hinatd

NOTARY PU

The proceediﬁbs recessed at 11:50 A.M.

The proceedings resumed at 1:13 P.M,

IC

CLAUDE H. REYNOLDS

having first been duly s
examined and deposed as follows:

DIRECT EXAMINATION

woxrn, was

Bv Mr. Bowen:

address?

Box 411l.

Q. Please state your name, age, and
A. Claude H. Reynolds, Raven, Virginia,

Q. Thank you, And, how old are you?

GERALD L. MCCALL’
COURT REPORTER
P.O. BOX 824

TAZEWELL, VIRGINIA 24651
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A. No, not for sure. It was a Ford or

1 " Reynolds - Direct 50
é “ A. Twenty.
3 Q. Were you working with the Richlands
4 Farm Bureau, when Don Baker was hurt unloading a
5 boxcar that had flour in it?
8 A. Yes.
7 Q. Were you with him at the time?
8 A. Yes. |
9 Q. On that occésion, who else was with you?
10 A. Larry Sparks, myself, and Don ‘Baker.
11 Q. Did the three of you go to unlqad that
12 boxcar of flour?
13 A. Yes. Not to unl&ad the whole thiqg,
14 we went to get a load.
15 Q. Did you go down in a truck?
16 A. Yes, sir;
17 Q. And, how many truck loads would it take
18 to unload a boxcar?
19 A. About three or four, I'd say.
20 ). Uh huh. Was it a pretty good size
21 truck?
22 A. Yes.
23 Q. Do you know what kind of a truck it
24 might have been?
25

GERALD L. McCALL
COURT REPORTER
P.O. BOX 824 (}28

TAZEWELL, VIRGINIA 24651
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Reynolds - Direct

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Chevrolet, one of them, they use to haul feed down
from Tazewell, at the Farm Bureau down here at
Richlands.

Q. Do you know how many tons it might
hold, or something like that?

A. No, not for sure.

Q. Pretty good size truck?

A. Yes.

Q. The three of you arrived at tﬁe b§XCar,
do you remember whether or not the seal was still on
the boxcar, or not?

A. I believe the seal, best as I can

-

remember, I believe the seal was on it. I believe.|.
I don't know for sure.
Q. Was the seal removed prior to opening
the car, is that the usual procedure?
® A. Yeah. If it wasn't on there .the
second time, then we removed it the first time...
the first load, because we made two trips down
there. That was on the second txip when the accident
happened.
Q.  The first time that you opened the
boxcar, did you have any trouble opening the cax?

A. No.

GERALD L. MCCALL
COURT REPORTER

P.O. BOX 824 (29

TAZEWELL. VIRGINIA 24851
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Reynolds - Direct

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Did you get a load of flour unloaded,

and into the truck?

A. Yes.

Q. Did you close the car door?

A. Yes.

closed the car door.

Q. Did it have any trouble closing the

door?

A. No.

After we got the first load, we

Yes.

flour?

A. Yes, we wen

Q.

car door the seco

t it opened.

Q. Now, did you bring that load of flour

Farm Bureau?

And unloaded i??

ou go back for

es, we couldn't...we h

). How was it opened the second time?

second load of

ack for the second load

to crowbar

round to

N

any trouble with the

>

W coul?n‘t
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2 VIRGINIA:
3 IN THE CIRCUIT COURT OF TAZEWELL COUNTY
4 DONALD F. BAKER,
5 Plaintiff,
8 v. ;
NORFOLK AND WESTERN RAILWAY :
7 COMPANY, S
Defendant.
8
9 The above-styled case came on to be heard
10 before the HONORABLE ROBERT L. POWELL, Judge of the
q Circuit Court for Tazewell County, Virginia, at 9:52
12 APPEARANCES:
On Behalf of the Plaintiff:
13 CARL McAFEE, ESQUIRE
“ Norton, Virginia, and
HUGH P. CLINE, ESQUIRE
15 Norton, Virginia
16 On Behalf of the Defendant:
- T. C. BOWEN, JR., ESQUIRE
Tazewell, Virginia
18
19 Extract of the Proceedings of Trial of Februar
17th, 1981.
20
21 Pecoived from Notany Puilic and filed
in the Cterk's Cifice.
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WITNESS

Arnold T. Pennington

Donald F. Baker

Willian R. Yost

R. L. Austin
Claude H. Reynolds

Arnold T. {ennington

MOTION

Strike

Strike

3
10 30 48 51
52
64 67 86
87 93 108 111
113 (By Deposition)
114 -
56 58 62 63
- (Bowen) (McAfee) (Bowen)“(CourT)
115 116 | 117
(Bowen) (McAfee) (Court)
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- The following is an extract of the pr

rial, before the Honorable ert L.

Powell,‘Judge of the
Virginia, and a Jur

PROCEEDINGS

— e ewv cmm e cen amm e — — o

(9:52 a. m.)

t of Tazewell County,

THE COURT REPdRTER WAS DULY SWORN.
THEREUPON came
ARNOLD T. PENNINGTON
I
who, having been first duly sworn according to law,
examined and testified as follows:
DIRECT EXAMINATION
| BY MR. McAFEE: S
Q. Would you state your full name?
A. Arnbld T. Pennington.
Q. With whom are you employed?

A. Norfolk and Western Railway Company.

Q. And, in what capacity?
- A. I'm a Claim Agent.
Q. Mr. Pennington, did you take the three g

graphs, or were they taken under your supervision, t
we've been referring here to?
Al Yes, I took them.

Q. When did you take them?

called as an adverse witness on behalf of tﬁe Plaintiff,

was

yhoto-

hat

GERALD L. MCCALL
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A. I believe it was the day following the

accident, or just a day or so following the accident.

Q. Had the car been moved, or had anything

been done to the‘car when you examined it?
A. The car had not been moved.

Q. Well, let's identify them. Let me show

you one, and see if you can identify that one?

A. Yes, this is the position the car was in

when I took the picture. | .

MR. McAFEE: Could we have that marked as

Plaintiff's Exhibit 1, Your Honor?

THE COURT: Have you seeﬁ these photogrfphs?

-MR. BOWEN: Yes, sir.

Q. I1'1l show ybu another one, and ask if you

can identify it? Is that the car in question?

. Yes, sir.

. Yes, I did.

A
Q. Did you take the picture?
A
Q

. And, was that the day of, or the day after
the accident?

A. It was the day following the accident, 1
believe. I don't recall right now what day I did take
those pictures.

MR. McAFEE: Could we have that marked as
Plaintiff's Exhibit 2.

(Exhibit's were marked;)

o A
GERALD L. MCCALL UO=X
COURT REPORTER
P. O. BOX 824
TAZEWELL, VIRGINIA 24651
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A. This is a picture of the opposite side d

the car, with the door intact.

Q. Alright, that's the opposite side?
A. Yes.
Q. Did you likewise take that?

A. Yes, I did.
MR. McAFEE: I'd like to have that marke
Plaintiff's Exhibit 3, Your Honor.

(Exhibit was marked.).

d

Q. Do you know where the door was Located, |at
the time wheﬁ you arrived on the scene?

A. Yes. The door was 1ayiﬁg on the ground, on
the outside, or the position it €fell in, and it had
been moved - I understand - in order.i.

Q. Did you ever see it,in its position, as
it rested after it fell from the car?

A. No, I did. not.

Q. . Do you have a picture of the door?

A. I have a picture of the upper side of it,
but due to the weight of it I couldn't lift it and
get a picture of the bars, or the control mechanism.

Q. Was any changes or alterations done to the

car, at the time you took those pictures?
A. Not to my knowledge.
Q. Is the Norfolk and Western Railroad, a

company - a common carrier?

GERALD L. MCCALL \ '
COURT REPORTER (: 35
P.O. BOX 824
TAZEWELL, VIRGINIA 24651
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A. Yes, sir.

Q. And, have you made a check on the backeg
of this particular car, where it originated from?

A. No, sir, I did not make that check.

Q. Do you know whether or not it was trans

ported on N & W Rail Equipment?
A. Yes, it was, éo Richlands.
Q. And, it was on N & W Property, I believ
where it was side tracked? | .
A. Yes, it's known as the old Richiandé St
Siding, I believe they call it.

Q. And, it was on N & W Property?

A. Yes, sir.

Q. And, to your knowledge, as an employee of
the N & W, is it engaged in interstate commerce?

A. Yes, sir.

Q. And, are you familiar with the ngety
Appliance Act?

A. Somewhat. Not thoroughly.

Q. What was the weight of the door, Mr. Penning+
ton?

A. I didn't have the door weighed myself, but

round

ation

the estimated weights I got was from eight to sixteen

hundred pouhds.

Q. I believe you were present when some deposi-

tions were taken, were you not?

GERALD L, MCCALL
COURT REPORTER O 36
P.O. BOX 824

TAZEWELL., VIRGINIA 24651




PENNINGTON, A. -~ Direct 7

- 10

11

12

13

14

15

16

17

18

19

20

21

22

23
24

25

A. Yes, sir.

Q. I'l1l show you an Exhibit, which was attached

as Austin Exhibit 5, and ask you if you recognize that

Exhibit?
A. Yes, sir.

Q. What is that?

A. - This is our equipment inspection report,

made by Motive Powef people.

Q. Is that part of the records, of the file

at Norfolk and Western Railroad?

A. Yes, it would be.

MR. McAFEE: Your Honor, we'd like to move

that into evidence as Plaintiff's Exhibit 4, and also

mo&e»for the introduction of Plaintiff's Exhibits 1,
2, and 3, at'this time.

| MR. BOWEN: No objection.

THE COURT: Alright. Let the Court Repﬁ

mark that.

(Exhibit's were marked.

Q. I'll show you also an exhibit...I'll sﬁc

you also a part of the Exhibit's of - I guess that's

rter

)

W

'your Exhibit Number 2, and ask you if you can identify

that?
A, Yes, it's a record of movement, of the cars.
Q; Alright. This particular car?

A. I suppose, its got this particular car
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