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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF NORFOLK

COX CABLE HAMPTON ROADS, INC.,

Complainant,

L D315
Chancery No. G;%?f}=77§l‘ga/

V.

CITY OF NORFOLK, VIRGINIA,

Philip R. Trapani, Esquire
City Attorney

City of Norfolk

City Hall Building

)

)

)

)

)

)

)

)

Serve: )
)

)

)

)
Norfolk, Virginia 23510 )
)

)

Respondent.

BILL OF COMPLAINT
AND MOTION FOR TEMPORARY INJUNCTION

Cox Cable Hampton Roads, Inc. ("Cox Cable'"), by counsel,
moves the Court to enjoin the City of Norfolk ("the City") and
provide other relief for the reasons described below:

1. Complainant Cox Cable is a Delaware corporation
authorized to do business in Virginia, with its principal place of
business at 5200 Cleveland Street, Virginia Beach, Virginia 23462.

2. Cox Cable brings this action for injunctive,
declaratory and other relief with respect to Ordinance No. 36026
("the Ordinance"), approved by Norfolk City Council on May 22,
1990. The Ordirance amended and reordained subsection (E) of
Section 24-213 cf the Norfolk City Code so as to include cable
television service within the definition of the term "utility
service". The Ordinance also amended and reordained subsection
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(A) of Section 24-214 of the Norfolk City Code so as to establish
a utility tax upon cable television service amounting to "seven
(7) percent of the total bill, but excluding any charge made for a
remote control tuning device." A copy of the Ordinance as adopted
is attached hereto as Exhibit "A".

3. Cox Cable and the City are parties to a franchise
agreement for the provision of cable television service to
residents of the City for a period of fifteen years, beginning
August 29, 1989. Norfolk City Council approved the franchise
agreement by enacting Ordinance No. 35,664 on July 25, 1989. A
copy of the franchise agreement is attached hereto as Exhibit "B"

("the Franchise Agreement").

STANDING OF COX CABLE TO BRING SUIT

4. Cox Cable is a proper party to seek an injunction
against the enforcement of the Ordinance because its property
rights and liberty interests are directly affected by the
Ordinance, which requires Cox Cable to determine, collect and pay
over to the City the tax imposed by the Ordinance. See Bacchus
Imports, Ltd. v. Dias, 468 U.S. 263, 267 (1984) (liquor wholesaler
has standing to challenge constitutionality of excise tax even
though ultimate tax burden borne by consumer of product).

5. Cox Cable is a proper party to seek a declaratory
judgment pursuant to Va. Code § 8.01-184 because the issues
addressed in this Bill of Complaint with respect to the Ordinance
represent an actual controversy between Cox Cable and the City in

which the rights of Cox Cable are directly affected.

2
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6. Cox Cable is a "person aggrieved" by the Ordinance

within the meaning of Va. Code § 8.1-3984, due to the

responsibilities imposed upon Cox Cable to determine, collect and

pay over to the City the utility t imposed by the Ordinance.
/"TZZB-EH\\phﬁhh\h“"‘“‘“-~‘“h5\\\\\
= (//COUNT I T)

r/

~
-
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e - :
C::;i?SENCE OF LEGISIATIVE AUTHORITY FOR UTILITY TAX ON CABLE‘///

7. Paragraphs 1 - 6 are hereby incorporated and
realleged.

8. Section 2(b) of the Norfolk City Charter allows the
City to tax consumers of "public utility services." Under
Virginia law, however, cable television has never been defined as
a "public utility" or a "public utility service." See Va. Code
§ 56-232 (definition of "public utility"; no reference to cable
television). Therefore, the City Charter does not authorize the
tax imposed by the Ordinance.

9. Aside from the City Charter, the only other
colorable authority for the City’s imposition of a tax upon the

purchase of cable television service isf{Va. Code § 58.1-3812, )

which provides in pertinent part:

Any county, city or town may impose a tax on
the consumers of the utility service or

services provided by telegraph and teleghone
companies or other corporations coming within

the provisions of Chapter 26 (§ 58.1-2600 et.

seqg.) (emphasis added).

10. The foregoing section does not apply to cable
television service or to Cox Cable because (a) cable television
has never been defined under Virginia law as a "utility service";

(b) cable television is not a service provided by a telegraph or

3
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telephone company; (c) Cox Cable is not a "utility"; and (d) Cox
cable is not a "Public Service Corporation" as that term is used
within Chapter 26 (§ 58.1-2600, et. seg.) of the Code of Virginia.

See Norfolk County Water Co. v. Wood, 116 Va. 142, 81 S.E. 19

(1925) (private enterprise for profit held not a public service
corporation).

11. Because the tax imposed by the Ordinance is not
specifically authorized by enactment of the Virginia General
Assembly, it is illegal and void. See Brooks Transportation Co.
v. Lynchburg, 185 Va. 135, 37 S.E.2d 857 (1946); and Richmond v.
Richmond & D.R. Co., 62 Va. (21 Gratt.) 604 (1872) (municipality
can levy taxes only by virtue of authority delegated to it by the
legislature); see also City of Richmond v. Confrere Club, 239 Va.
77, 389 S.E.2d 471 (1990) (applying "Dillon Rule", that municipal
corporations possess and can exercise only those powers expressly
granted by the General Assembly, those necessarily or fairly

implied therefrom, and those that are essential and

indispensafifl;f,ﬂ,———- T e
‘—-___--.

—

- COUNT II

VIOLATION OF THE FRANCHISE AGREEMENT - ORDINANCE NO. 35,644

12. Paragraphs 1 - 11 are hereby incorporated and

realleged.

13. The Franchise Agreement constitutes a binding
contract between the City and Cox Cable for the provision of cable
television service under the terms and conditions set forth

therein. Specifically, Section 10.01, entitled "General Financial

4
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Insurance Provisions" sets forth in detail Cox Cable’s payment
obligations to the City.

14. The City’s imposition upon Cox Cable of the
responsibility to determine, collect and pay over to the City the
revenues from the tax imposed by the Ordinance, without additional
consideration to Cox Cable -- particularly for the costs of
compliance with the Ordinance -- constitutes a breach of the
Franchise Agreement. As such, the Ordinance is void and

unenforceable.

/ ;
\ COUNT ITT #

\\A‘_ _7-’/’,

VIOLATION OF 42 U.S.C. § 1983
DEPRIVATION OF FIRST AMENDMENT RIGHTS

15. Paragraphs 1 - 14 are hereby incorporated and
realleged.

16. This Court has jurisdiction to order relief for
deprivations of rights under the United States Constitution
carried out "under color of any statute, ordinance, regulation . .
. of any State. . .." 42 U.S.C. § 1985. See Martinez v.
California, 444 U.S. 277, n.7 (1980) (federal and state courts
have concurrent jurisdiction over actions brought under 42 U.S.C.
§ 1983).

17. The Ordinance was enacted by Norfolk City Council
under color of state law, either by virtue of the City Charter or
other enactment of the Virginia General Assembly.

18. The business of cable television, like that of
newspapers and magazines, is to provide subscribers with a mixture

of news, information and entertainment. Like newspapers, cable

5
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television companies such as Cox Cable use a portion of their
available capacity to reprint (or retransmit) the communications
of others, while at the same time providing some original
programming. Thus, cable television is a medium entitled to
protection under the First Amendment to the United States
Constitution. Los Angeles v. Preferred Communications, Inc., 476
U.S. 488, 494 (1986).

19. The Ordinance does not apply to other mass
communicators such as broadcasters, newspapers, magazines, and
other publications. Nor does it apply to satellite master antenna
television ("SMATV") systems, which provide television programming
to hotels and multiple dwelling units, or to other technologies
for distributing television programming. Therefore, the Ordinance
singles out cable television for a burden not imposed upon other
communications media. In the absence of a compelling governmental
interest, the Ordinance violates Cox Cable’s right to freedom of
speech as guaranteed by the first and fourteenth amendments to the
United States Constitution and 42 U.S.C. § 1983. Minneapolis Star
and Tribune Co. v. Commissioner of the Revenue, 460 U.S. 575
(1983) ; Arkansas Writers’ Project, Inc. v. Ragland, 481 U.S. 221
(1987). The City’s interest in raising revenue is not the type of
interest that will justify a tax that discriminates against cable
television. Minneapolis Star, 460 U.S. at 586.

20. Even if the tax is not considered discriminatory,
it nonetheless is an attempt to license the press, also prohibited

by the First Amendment. See Murdock v. -Pennsylvania, 319 U.S. 105

(1943) (license tax on peddlers concerning distribution of printed

6
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matter is unconstitutional); Lovell v. Griffin, 303 U.S. 444

(1938) (ordinance requiring license before distributing

"circulars, handbooks . . . or literature" held unconstitutional);

McConkey v. Fredericksburg, 179 Va. 556, 19 S.E.2d 682 (1942).

The assessment of the utility tax upon a cable television system
is a license because the payment of the tax is a condition

precedent to conducting business in the City.

——
" COUNT TV -

VIOLATION OF 42 U.S.C. § 1983
DEPRIVATION OF EQUAL PROTECTION UNDER THE FOURTEENTH AMENDMENT\

21. Paragraphs 1 - 20 are hereby incorporated and
realleged.

22. On information and belief, SMATV systems serve a
significant number of hotels in the City. Such systems employ a
central dish antenna that receives television signals from a
satellite in fixed orbit. Satellite dish antennas may be located
at the building site, or signals may be received by microwave
through small receiving antennas on top of the building. The
signal is thereafter distributed by wire to individual viewers.

23, The utility tax imposed by the Ordinance applies
to Cox Cable and its subscribers but not to SMATV operators or
those receiving SMATV programming. However, the television
programming provided by SMATV systems operating in the City is
virtually identical to that provided by Cox Cable to its
subscribers -- movies, sports, news, and entertainment.

24, There is no compelling governmental interest to

support taxing of cable television services while exempting SMATV.
7
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Thus, the Ordinance violates Cox Cable’s right to equal protection
of the law as guaranteed by the'Fourteenth Amendment to the United
States Constitution as applied to the states, Near v. Minnesota,
283 U.S. 697 (1931), and 42 U.S.C. § 1983. GSee Satellink of
Chicago v. Chicago, 523 N.E.2d 13 (Ill. App. 1988) (amusement tax
on SMATV which exempted cable television held violative of
fourteenth amendment since services provided were essentially

identical).

COUNT V
VIOLATION OF THE CABLE COMMUNICATIONS POLICY ACT OF 1984

-

25. Paragraphs 1 - 24 are hereby incorporated and
realleged.

26. The Cable Communications Policy Act of 1984, 47
U.S5.C. § 542, et. seqg. ("the Cable Act"), controls the permissible
level of franchise fees that may be imposed on cable operators
such as the complainant Cox Cable. 47 U.S.C. § 542. See American

Civil Liberties Union v. F.C.C., 823 F.2d 1554, 1559 (D. C. Cir.),

cert. denied, 108 S. Ct. 1220 (1987).

27. The Cable Act prohibits the City from collecting a
franchise fee from Cox Cable of more than 5% of gross revenues.
47 U.S.C. § 542(b). Pursuant to the Franchise Agreement, Cox
Cable is presently obligated to pay to the City the maximum
allowable franchise fee of 5% of gross revenues, exclusive of any
utility tax. Ordinance No. 35,664, Section 10.01 (A).

28. Pursuant to the Cable Act, a "franchise fee"
includes any tax imposed on a cable operator or subscriber. 47

8
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U.S.C. § 542(g)(1). The term "franchise fee" does not apply to
“any.tax! fee or assessment of general
applicability (including such tax, fee or

assessment imposed on both utilities and cable
operators or their services, but not including

a_taxI fee, or assessment which is unduly
discriminatory against cable operators or
cable subscribers)." (emphasis added)

47 U.S.C. § 542(g) (1) (a).

29. The tax imposed by the Ordinance unduly
discriminates against cable operators and subscribers and is
therefore not excluded from the Cable Act’s definition of a
franchise fee. Undue discrimination is found in the following
areas:

(a) As to the complainant Cox Cable, a cable operator.

1. The tax imposed by the Ordinance will cause
many subscribers to disconnect or downgrade service rather than
pay a sudden increase of 7% in cable rates. Many subscribers who
disconnect or downgrade will do so permanently, even if the
Ordinance is held to be invalid after it is imposed. This loss of
subscribers will permanently deprive Cox Cable of revenues from
monthly subscriber fees and advertising revenues which are based
upon the number of subscribers on the system.

2. Unlike other services upon which the City
imposes a utility tax (i.e., gas, electric and water service),
only Cox Cable will suffer a loss of its customer base from the
imposition of a utility tax.

3. The communications media with whom Cox Cable
.competes for revenue -- "SMATV" systems, broadcasters, newspapers,
and similar media =-- are not affected by this tax. Thus, Cox

9
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cable will suffer a competitive disadvantage by virtue of the
ordinance. Cable television is the only "First Amendment Speaker"
affected by the Ordinance.

(b) As to cable subscribers:

(1) The tax will discriminate against citizens of
Norfolk. Unlike sales taxes, hotel taxes, etc., only permanent
residents of Norfolk will be paying the tax. Tourists, visitors
and residents of surrounding municipalities who benefit from Cox
Cable programming while in Norfolk will not be affected by the
tax.

(2) The tax will discriminate against the elderly,
shut-ins and low income residents of Norfolk who rely on cable
television as their primary form of entertainment.

(3) The tax will impede the flow of information to
the citizens of Norfolk. Due to increased costs, many citizens
will lose access to, among other things, C-SPAN, CNN, and the
government and educational access channels, resulting in a less
informed, less knowledgeable citizenry. City residents whose
primary sources of such information are newspapers, magazines,
broadcast television, etc., are not required to pay a tax to
receive information. Likewise, those who receive television
programming in the City through SMATV systems are not required to
pay a tax to receive such programming.

30. By reason of the foregoing, the Ordinance is
preempted by the Cable Act pursuant to Article VI of the United
States Constitution (Supremacy Clause) and is void pursuant to Va.

Code § 15.1-23.1 (forbidding local regulation of cable television

10 10
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inconsistent with state or federal law relating to cable

television operations). /,//““’F-ﬁﬁ““‘“*ﬂxxﬁxﬂ‘
—//-"7-'-_‘_1- \‘-\
" COUNT VI ; e

ARTICLE 1, SEC. 12 OF THE VIRGINIA CONSTITUTION
(FREEDOM OF SPEECH AND PRESS)

31. Paragraphs 1 - 29 are hereby incorporated and
realleged.

32. The Ordinance violates Article I, Section 12 of the
Virginia Constitution. See Robert v. City of Norfolk, 188 Va.
413, 420, 49 S.E.2d 697 (1948) (Virginia Constitution’s grant of
freedom to "publish" held broader than that of United States

Constitution).
T /—’__"A_"—“————._ e
e COUNT VII P
VIOLATION OF ARTICLE X, § 1 OF THE VIRGINIA CONSTITUTION
(DISCRIMINATORY TAXATION)

33. Paragraphs 1 - 31 are hereby incorporated and
realleged.

34. Article X, § 1 of the Virginia Constitution
requires that all taxes "shall be uniform upon the same class of
subjects within the territorial limits of the authority levying
the tax. . .." Cable television and SMATV are within the "same
class of subjects" within the meaning of Article X, § 1 of the
Virginia Constitution. Because the utility tax imposed by the
Ordinance applies to Cox Cable and its subscribers but not to
SMATV operators or those receiving SMATV programming, the tax is
illegal and void for lack of uniform application as required by
the Virginia Constitution.

11
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INJUNCTION ALLEGATIONS
35. Pending a final judgment in this matter, a
temporary injunction is warranted for the following reasons:

(a) Likelihood of success on the merits. By
virtue of the legal and factual allegations set forth herein, Cox
cable has demonstrated a substantial likelihood of success on the
merits.

(b) Irreparable harm to Cox Cable. If enforcement
of the Ordinance is not enjoined, Cox Cable will suffer
irreparable harm as follows:

1. Loss of subscribers and advertiser
revenue. The tax imposed by the Ordinance will cause many
subscribers to disconnect or downgrade service rather than pay a
sudden increase of 7% in cable rates. Many subscribers who
disconnect will do so permanently, even if the Ordinance is held
to be invalid after it is imposed. This loss of subscribers will
permanently deprive the complainant of revenues from monthly
subscriber fees and advertising revenues which are based upon the
number of subscribers on the system. Even if disconnecting
customers wish to re-subscribe after the Ordinance is invalidated,
Cox Cable and/or cable subscribers will have incurred
disconnection and reconnection costs that will never be recovered.

2. Loss of First Amendment rights. The
deprivation of first amendment freedom through the loss of ability
to communicate with subscribers through the provision of service
is per se irreparable harm under First Amendment analysis. Elrod

v. Burns, 427 U.S. 347 (1976).
12
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3. Loss of goodwill. Implementing the tax

will disrupt Cox Cable’s internal operations. Many subscribers
will believe the 7% price increase is an increase imposed by Cox
Cable rather than a tax over which it has no control. Telephone
calls from complaining subscribers will occupy customer service
representatives who would otherwise be attending to service-
related inquiries. The resulting subscriber confusion and
inevitable complaints will cause a permanent loss of Cox Cable’s
goodwill, the value of which is immeasurable.

4. Compliance costs. Customer service

representatives will need to be paid overtime to be retrained to
deal with billing inquiries and complaints, and additional staff
will need to be hired for this purpose. Moreover, with an
effective date of July 1, 1990, the Ordinance will require Cox
Cable to revamp its accounting and billing system to assess cable
subscribers for the tax. Even if the tax is deemed to be illegal

and void after July 1, 1990, the expense of complying with the

Ordinance will never be recovered.

5. Inability to comply. Because Cox Cable
uses a staggered billing system, whereby each week approximately
one fourth of the subscriber base is billed, the tax would have to
be prorated beginning with its effective date and ending with the
conclusion of the subscriber’s billing cycle. Because of the
changes to Cox Cable’s accounting and billing system that would be
required to implement these changes, compliance with the July 1,

1990 effective date is not possible.

13
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(c) Lack of harm to the City from injunction. A

temporary injunction will not cause any irreparable harm to the
city. Should a temporary injunction issue and the Ordinance is
subsequently held to be valid, the tax imposed by the Ordinance

could be assessed retroactive to July 1, 1990.

(d) Public interest. It is in the public interest

that only those taxes that are legal and valid should be imposed
on the citizens of Norfolk.

36. Absence of adequate remedy at law. A suit to
enjoin the assessment or collection of a local tax may be
maintained where the party has no adequate remedy at law. Va.
Code § 58.1-3993. Where, as here, no assessment has yet been
made, no remedy at law is available, and a suit for injunction is

appropriate. Sussex County v. Jarratt, 129 Va. 672, 106 S.E. 384
(1921).

PRAYER FOR RELIEF

Wherefore, Cox Cable requests the following relief:

1. Injunctive relief. Cox Cable requests the Court to
exercise its authority pursuant to Va. Code § 8.01-620 and/or 42
U.S.C. § 1983 to enjoin the City temporarily and permanently from
enforcing the Ordinance.

2. Declaratory Relief. If for any reason it is
determined that injunctive relief is unavailable or inappropriate,
Cox Cable requests the Court to enter a declaratory judgment
pursuant to Virginia Code § 8.01-184 that the Ordinance is

illegal, void and of no effect.

14
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3. Relie ursuant to Va. Code §§ 58.1-3984 and -3987.

Alternatively, Cox Cable requests relief pursuant to

(a) Va. Code § 58.1-3984 providing for relief from

an erroneous assessment. See C & P Telephone Co. v. Citv of

Newport News, 194 Va. 409, 417, 73 S.E.2d 394 (1952) (predecessor
to § 58.1-3984 held applicable to "levies and assessments claimed
to be unconstitutional, illegal and void"), and

(b) Va. Code § 58.1-3987 providing for exoneration

from erroneous tax assessments.

4. Attorneys fees’ and costs. Cox Cable requests an
award of attorneys fees’ pursuant to 42 U.S.C. § 1988, for
violation of 42 U.S.C. § 1983 (violation of rights under the first
and fourteenth amendments to the United States Constitution).

5. Other relief. Cox Cable requests such other and
further relief as this cause may require. In the interests of

justice, this cause should be determined prior to July 1, 1990.

COX CABLE HAMPTON R S, INC.

Date: June / , 1990 By ,/€i7x1ﬁvﬂ

“Of Counsel \

James C. Roberts

Wayne Lustig

Robert D. Seabolt

MAYS & VALENTINE

800 Town Point Center
150 Boush Street
Norfolk, Virginia 23510
(804) 627-5500

Brent N. Rushforth
Timothy J. O‘Rourke
DOW, LOHNES & ALBERTSON
1255 23rd Street, N.W.
Washington, D.C. 20037-1134
(202) 857-2500
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF NORFOLK

COX CABLE HAMPTON ROADS, INC.,
Complainant,

v, Chancery No.

R e e S

CITY OF NORFOLK, VIRGINIA,

A DAV OF F KLI . BO

STATE OF VIRGINIA
CITY OF NORFOLK, to wit:

This day personally appeared before me, a Notary Public
in and for the State and jurisdiction aforesaid, FRANKLIN R.
BOWERS, who, after being duly sworn, deposed and said the
following:

1. I am Vice-President and General Manager of Cox Cable
Hampton Roads, Inc., the Complainant in this action.

2. I have read thoroughly the Bill of Complaint and
Motion for Temporary Injunction filed herewith and have personal
knowledge of the factual allegations contained therein. To the
best of my knowledge and belief, such allegations are true and
accurate.

T

o oadd, s &L (SEAL)
FRANKLIN R. BOWERS

16
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Sworn to and subscribed before me this /117" day of

9« y, 1990
L.

s : ' -~} : &7 &2
My commission expires: Hopre, 38 /9973
I

‘Q" i dos /{ /%tﬂ/n_

Notary Public Y
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ORDINANCE No: 36,026

AN ORDINANCE TO AMEND AND REORDAIN SUBSECTION
(E) OF SECTION 24-213 OF THE CODE OF THE CITY
OF NORFOLK, VIRGINIA, 1979, SO AS TO INCLUDE
CABLE TELEVISION SERVICE WITHIN THE
DEFINITION OF THE PHRASE "UTILITY SERVICE"
AND TO AMEND AND REORDAIN SUBSECTION (A) OF
SECTION 24-214 OF THE CODE OF THE CITY OF
NORFOLK, VIRGINIA, 1979, SO AS TO ESTABLISH
THE TAX BASE AND TAX RATE FOR CABLE
TELEVISION SERVICE.

BE IT ORDAINED by the Council of the City of Norfolk:

Section 1l:- That Subsection (e) of Section 24-213 of the
Code of the City of Norfolk, Virginia, 1979, is hereby amended
and reordained so as to read as follows:

(e) Utility service. The phrase "utility service"
shall include 1local exchange telephone service,
electricity service, gas service, water service and
cable television service furnished in the corporate
limits of the city.

Section 2:- That Subsection (a) of Section 24-214 of the
Code of the City of Norfolk, Virginia, 1979, is hereby amended
and reordained so as to read as follows:

(a) For each and every fiscal year beginning July
first and ending June thirtieth of each such year,
unless otherwise changed by the council, there is
hereby imposed and levied by the city upon each and
every purchase of a utility service a tax in accordance
with the following schedule:

(1) Water:

a. Residential, five-eights-inch meter
only, twenty-five (25) percent of the
first forty-five dollars ($45.00).

b. Commercial, all meters other than five-
eights-inch, twenty-five (25) percent of
the first one hundred fifty dollars
($150.00) and fifteen (15) percent of
all over one hundred fifty dollars

($150.00) .
EXHIBIT 18
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C. All of the above are exclusive of
service charges made by the city.

(2) Gas and electricity:

a. Residential gas, twenty-five (25)
paercent o6f %Tthe first six dollars
($6.00).

b Nonresidential gas, twenty-five (25)

percent of the first two thousand
dollars ($2,000.00).

G Residential electricity, twenty-five
(25) percent of the first fifteen
dollars ($15.00).

ds Nonresidential electricity, twenty-five
(25) percent of the first fifty dollars
($50.00) and twelve (12) percent of all
over fifty dollars ($50.00).

e. Agribusiness electricity, twenty-five
(25) percent of the first fifty dollars
($50.00) and twelve (12) percent of all
over fifty dollars ($50.00), but in no
event more than two hundred fifty
dollars ($250.00).

E. All gas and electric service indicated
is per single meter. All other gas and
electric service 1in accordance with
subsections (c) through (e), below.

(3) Telephone, local exchange service, twenty-
five (25) percent of total (excluding charges for coin
operated telephones).

(4) Cable television service, seven (7) percent
of the total bill, but excluding any charge made for a
remote control tuning device.

Section 3:- That this ordinance shall be in effect on and
after July 1, 1990.

Adopted by Council May 22, 1990
Effective July 1, 1990

TRUE COPY
TESTE:

R. BRECKENRIDGE DAUGHTREY, CITY CLERK

32:7,4/{1141' N. Nt

DEPUTY CITY CLERK
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AN ORDINANCE GRANTING A FRANCHISE TO COX CABLE
'HAMPTON ROADS, INC. TO CONSTRUCT, OPERATE AND
MAINTAIN A CABLE TELEVISION SYSTEM IN THE CITY
OF NORFOLK; SETTING FORTH CONDITIONS
ACCOMPANYING THE GRANT OF THE FRANCHISE;
PROVIDING FOR REGULATION AND USE OF THE SYSTEM.

R q ORDINANCE No. 35,664

BE IT ORDAINED by the Council of the City of Norfolk:
Section 1:- Statement of Intent and Purpose.

- 1.01 Statement of Intent and Purpose. The City intends,
by the adoption of this Franchise, to bring about the development
and operation of a cable television system. The development and
operation of a cable television system can contribute significantly
to meeting the communications needs and desires of many
individuals, associations and institutions.

1.02 Award Fe : and Franchising Costs. Grantee shall
reimburse the City for all reasonable costs, not to exceed
$25,000.00 including attorney's fees and publication fees, expended
in the soliciting, processing and awarding of the Franchise.
Payment shall be made by Grantee upon presentation of proper
invoices substantiating the cost at the time of acceptance of this
Franchise as set forth in Section 15.02 hereof.

_ Section 2:- Short Title. This ordinance shall be known and
cited as the "City of Norfolk Cable Television Franchise
Ordinance". Within this document it shall also be referred to as
"this Franchise" or "the Franchise".

Section 3:- Definitions. For the purpose of this Franchise,
the following terms, phrases, words and their derivations shall
have the meaning glven herein. When not inconsistent with the
context, words used in the present tense include the future tense
'words in the plural number include the singular number and words
in the singular number include the plural number. The words
"shall" and "will" are mandatory and "may" is permissive. Words
not defined shall be given their common and ordinary meaning.

3.01 "Basic Service" means any level of service which
includes the retransmission of local television broadcast signals
and the access channels required herein.

3.02 "Cable Mile" means a mile of cable bearing strand.

EXHIBIT <0
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3.03 "Channel" means a frequency band of some width
which is capable of carrying either a standard video signal, a
number of audio, digital or other non-video signals, or some
combination of such signals.

3.04 "Class IV Channel" means a signaling path provided
by the System to transmit signals to any type from a subscriber
terminal to another point in the System.

3.05 "city"  means the City of Norfolk, a municipal
corporation in the State of Virginia, its governing body, its
delegations, officers, agents, employees and representatives.

3.06 "Commercial Entity" means any association, firm,
corporation, partnership, or other 1legally recognized entity
whether for profit or not for profit located in the City.

3.07 "Converter" means an electronic device which
converts signals to a frequency not susceptible to interference
within the television receiver of a subscriber and by an
appropriate channel selector also permits a subscriber to view all
Basic Service signals delivered at designated converter dial
locations.

3.08 "Drop" means the cable that connects the
subscriber terminal tc the nearest feeder cable of the System.

3.09 "FCC" means the Federal Communications Commission
or a designated representative.

3.10 "Grantee" means Cox Cable Hampton Roads, Inc., its
agents, employees, lawful successors, transferees or assignees.
N 3.11 "Gross Revenues" means all earnings, receipts,
fees, commissions, and income whatsoever received by Grantee
arising from or growing out of the 'conduct of business from all
sources of operation of the System within the City including, but
not limited to, Basic Service monthly fees, Pay Television fees,
installation and reconnection fees, leased channel fees, converter
rentals, interest on subscriber deposits (unless returned to the
subscriber), and local advertising revenues and interactive (non-
video) services except that this term does not include any sales,
excise or other taxes or fees collected by Grantee on behalf of any
state, city, or other governmental unit, bad debt, refunds to
subscribers and copyright fees.

3.12 "Installation" means the act of connecting the
System from the feeder cable to the subscriber terminal so that
cable service may be received by the subscriber.
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3.13 "Pay Television" means the delivery over the System
of per-channel or per-program audio-visual signals to subscribers
for a fee or charge, in addition to the charge for Basic Service.

3.14 "Person" means any individual residing in the City.

3.15 "Public Property" means any real property owned by
any governmental unit other than a Street.

3.16 "Street" means the surface of and the space above
and below any street, road, highway, freeway, lane, path, way,
alley, court, sidewalk, boulevard, parkway, drive or any easement
or right-of-way now or hereafter held by the City which shall,
within its proper use and meaning, in the sole opinion of the City,
entitle Grantee to the use thereof for the purpose of installing
or transmitting over poles, wires, cables, conductors, ducts
conduits, vaults, manholes, amplifiers, appliances, attachments and
other property as may be ordinarily necessary and pertinent to a
System. -

3.17 "Subscriber" means any Person or Commercial Entity
who subscribes to a service provided by Grantee by means of the
System.

3.18 "System" means a facility consisting of a set of
closed transmission paths and associated signal gens ration,
reception and control equipment that is designed to provide cable
television services and interactive (non-video) services which
includes video programming and which is provided to multiple
subscribers within the City, but such term does not include (&) a
facility that serves only to retransmit the television signals of
one (1) or more television broadcast stations; (B) a facility that
serves only subscribers in one (1) or more multiple unit dwellings
under common ownership, control or management, unless such facility
or facilities uses any public right-of-way; (C) a facility of a
common carrier which is subject, in whole or in part, to the
provisions of Title II of the Cable Communications Policy Act of
1984, except that such facility shall be considered a System to the
extent such facility is used in the transmission of video
programming directly to subscribers; or (D) any facilities of any
electric utility used solely for operating its electric utility
systems.

3.19 "System Upgrade" Refer to Exhibit A.
3.20 "Outage" means at least five (5) subscribers

served by any common active component experience a total
interruption of cable service.



Section 4:- Grant of Authority and General Provisions.

4.01 Grant of Franchise. This Franchise is granted
pursuant to the terms and conditions herein subject to all
applicable provisions of local, state and federal laws, rules and
regulations.

4.02 Criteria of Selection. The Grantee's technical
ability, financial condition and legal qualifications and ability
to meet the future cable-related community needs and interests,
taking into account the cost of meeting such needs and interests,
were considered and approved by the City in full public proceedings
which afforded reasonable notice and a reasonable opportunity to
be heard.

4.03 Authority for Use of Streets.

A. For the purpose of constructing, operating and
malntalnlmg a System in the City, Grantee may erect, install,
construct, repair, replace, relocate, reconstruct, remove and
retain in, on, over, under, upon, across and along the Streets
within the City such lines, cables, conductors, ducts, conduits,
vaults, manholes, amplifiers, appliances, pedestals, attachments,
and other property and equipment as are necessary and appurtenant
to the operation of the System, provided that all applicable
permits are applied for and granted, all fees paid and al’ other
City codes and ordinances are otherwise complied with.

B. Prior to any significant construction or alteration
of cable or strand, Grantee shall, in each case, file plans with
the City and receive approval of such plans which approval shall
not be unreasonably withheld.

s C. Grantee shall construct and maintain the System so
as not to interfere unreasonably with other uses of Streets.
Grantee shall make use of existing poles and other facilities
available to Grantee. Except in an emergency, Grantee shall use
reasonable efforts to notify all residents affected by proposed
work prior to commencement of that work.

D. Notwithstanding the above grant to use Streets, no
Street shall be used by Grantee if the City, in its reasonable
opinion, determines that such use is inconsistent with the terms,
conditions or provisions by which such Street was created or
dedicated, or presently used.

4.04 Franchise Term. This Franchise shall commence upon
acceptance by Grantee as defined herein and shall expire fifteen

(15) years thereafter unless renewed, revoked or terminated soconer
as herein provided.
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4.05 Area Covered. This Franchise is granted for the
territorial boundary of the City which shall include any new
territory which shall become part of the City. Grantee shall
provide service upon the same terms and conditions to any Person
within the City requesting service provided, however, if any
annexed area is served by another cable operator at the time of
annexation, Grantee shall not be obligated to provide service to
that area.

4.06 Police Powers. Grantee's rights are subject to the
police powers of the City to adopt and enforce ordinances necessary
to the health, safety and welfare of the public. Grantee shall
comply with all applicable general laws and ordinance enacted by
the City pursuant to that power.

4.07 Use of Grantee Facilities. The City shall have
the right to install and maintain, free of charge, upon Grantee's
poles and within the underground pipes and conduits of Grantee, any
wires and fixtures desired by the City to the extent that such
installation and maintenance does not interfere with the existing
current and future operations of Grantee. If Grantee gives the
City sixty (60) days notice of any interference, the City will
comply with Grantee's request to correct the interference.

4.08 Written Notice. All notices, reports or demands
required to be given to the City and to the Grantee in writing
under this Franchise shall be deemed to be given when delivered
personally to the person designated below, or when seventy-two (72)
hours have elapsed after it is deposited in the United States mail
in a sealed envelope, with registered or certified mail postage
prepaid thereon, or on the next addressed business day if sent by
express mail or overnight air courier addressed to the party to
which notice is being given, as follows:

If to City: City Manager

l1lth Floor, City Hall Building .
Norfolk, VA 23501

If to Grantee: General Manager
Cox Cable Hampton Road, Inc.
5200 Cleveland Street
Virginia Beach, VA 23462.

Such addresses may be changed by either party upon notice
to the other party as provided in this section.

4.09 Franchise Nonexclusive. The Franchise granted
herein is non-exclusive. The City specifically reserves the right
to grant, at any time, additional Franchises on similar terms and
conditions for a System in accordance with state and federal law.




Section 5:- System Design Provisions.

5.01 Subscriber Network. Refer to Response to City of
Norfolk, Virginia RFP Section III C, Items 2, 3 and 4.

5.02 Drops to Public Buildings. Refer to Response to
City of Norfolk, Virginia RFP Section III C, Item 9.

5.03 Provision of Service. After service has been
established by activating trunk and distribution cable for any
area: Grantee shall provide service to any Person in that area
within twenty-one (21) days from the date of request except under
conditions beyond Grantee's reasonable control, at Grantee's then
current installation fee; and Grantee will provide service to any
Commercial Entity in that area upon terms negotiated between
Grantee and the Commercial Entity.

5.04 Technical Standards. The technical standards set
forth in Exhibit B shall be used to measure, monitor and otherwise
evaluate System performance. Refer to Exhibit B and also Response
to City of Norfolk, Virginia RFP Section III C, Item 7; (a-j).

5.05 Testing. The City may at any time require tests,
full or partial repeat tests, different test procedures or tests
involving a specific subscriber's drop. Request for such tests
shall be made on the basis of complaints received, other evidence
indicating an unresolved controversy or significant non-compliance
with this ordinance. Such tests shall be limited to the particular
matter in controversy. The City shall endeavor to so arrange its
request for such tests so as to minimize hardship or inconvenience
to Grantee or to the subscribers. The test shall be conducted by
a qualified engineer selected jointly by the City and the Grantee.
The costs of testing necessitated by complaints received or other
evidence of unresolved controversy shall be paid by the City if
Grantee is found not to be at fault and shall be paid by Grantee
if Grantee is found to be at fault.

5.06 Emergency Requirements.

A. Refer to description in Response to City of
Norfolk, Virginia RFP Section III C, Item 13.

B. In the case of emergency or disaster, Grantee
shall, upon request of the City, make available its facilities to
the City for emergency use at no cost to the City. The Grantee
shall also make available to the City during the period of the
emergency and without cost to the City such personnel as may be
required to operate the facilities in order that the Mayor or his
designated representative may communicate with the citizens of the
city.
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5.07 Current Testing Procedures. Refer to Response to
City of Norfolk, Virginia RFP Section III C, Item 10.

Section 6:- Service Provisions.

6.01 Basic Service. Grantee shall provide broad
categories of programming on Basic Service in addition to any
access channel(s) required herein. Grantee shall maintain, a
diverse mix, quality and level of Basic Service during the term of
this Franchise. Attached as Exhibit (C) for informational purposes
only is Grantee present channel line-up. Grantee reserves the
right to add, delete or modify.

6.02 Pay Television Services. Initially Grantee will

provide:
o AMC
o Viewer's Choice
o Home Box Office
o Cinemax
o] Showtime
o The Disney Channel
Grantee reserves the right to make changes.

6.03 Public, Educational and Government Access.

A. Grantee shall make available to 'the City and
provide to each of its subscribers who receive all, or any part of
the total services offered on the System, reception on at least one
specially designated noncommercial public access channel available
for use by the general public on a first come, non-discriminatory
basis; one specially designated access channel for use by local
educational authorities; and one specially dasignated access
channel available for local government use. The use of these
channels shall be under the supervision and control of the City or
Norfolk Public Schools. Notwithstanding anything to the contrary,
Grantee shall be permitted to use any specially designated access
channel for the provision of other services if such channel is not
being used for the purposes designated. Subject to the discretion
of the City, the City may develop rules and procedures under which
the Grantee's permitted use of the public access channel shall
cease.

B. Whenever the specially designated noncommercial
public access channel, the specially designated education access
channel and the specially designated 1local government access
channel are all in uninterrupted video program use from 8:00 AM to
12:00 PM for six (6) weeks running, and there is demand for use of
an additional channel for the same purpose, Grantee shall then have
ninety (90) days in which to provide one (1) new specially
designated access channel for the same purposes.

-] -
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C. The City shall establish rules pertaining to the
administration of the specially designated noncommercial public
access channel, specially designated government channel and the
specially designated educational channel.

D. Grantee shall establish and maintain a studio
facility capable of producing live color programming and at least
one-color origination van equipped with two (2) color cameras.

E. Upon request of the City, Grantee shall trgin
a City employee for TV program origination or coordination at City
expense limited to Grantee's cost.

F. In response to City's RFP requirement, Grantee
will provide the City a one-time cash grant in the amount of $2.50
per subscriber located within the Franchise area to be utilized by
the City to provide equipment, personnel, or facilities to
facilitate public, educational, and government access programming.
The cash grant will be paid on or before December 31, 1989. The
cash grant will be based upon the number of subscribers located
within the Franchise area on September 22, 1989.

G. Grantee shall provide at no cost to the City
production, technical and administrative consultation assistance
to develop educational and government programming.

H. Grantee agrees to provide program origination
at the remote locations noted in Response to City of Norfolk RFP
Section III C Item 8. Upon designation by the City.within sixty
(60) days of the effective date of this Ordinance of a remote
location which is an alternative to one of the listed locations,
Grantee will provide the necessary engineering and construction to
include that location for program origination in its System Upgrade
at no cost to the City. If the designation is made after sixty
(60) days after the effective date of this Ordinance, Grantee will
provide the necessary engineering and construction to include that
location for program origination and the City shall reimburse
Grantee for Grantee's cost for such engineering and construction.

6.04 Local Origination. Grantee will cantinue to
provide local origination programming as long as economically
feasible commensurate with community needs.

6.05 Service to Public Buildings. Refer to Response to
City of Norfolk, Virginia RFP Section III C, Item 9.

Section 7:- Construction Provisions.

7.01 Completion of Construction. Grantee shall give
notice to the City at such time as Grantee has completed the System
Upgrade. The notice shall include a certification from an officer
of Grantee that the System Upgrade as set forth in Exhibit A has,

-8-
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in all respects, been completed and that the System 1is in
compliance with all local, state.and national codes and standards.

7.02 Construction Standards.

A. All construction practices shall be in
accordance with all applicable sections of the Occupational Safety
and Health Administration as well as all state and local codes
where applicable.

B. All installation of electronic equipment shall
be of a permanent nature, durable and installed in accordance with
the provisions of the National Electrical Safety Code (National
Bureau of Standards) and National Electrical Code (National Bureau
of Fire Underwriters) as amended.

. C. Antenna supporting structures (towers) shall be
designed for the proper loading as specified in the Electronics
Industry Association's R.S 3-22A Specifications.

D. Antenna supporting structures (towers) shall be
painted, lighted, erected and maintained in accordance with all
applicable rules and regulations of the Federal Aviation
Administration and all other applicable state or local codes and
regulations.

E. All of Grantee's plant and equipment, including
but not limited to the antenna site, headend and distribution
system, towers, house connections, structures, poles, wire, cable
coaxial cable, fixtures and appurtenances shall be installed,
located, erected, constructed, reconstructed, replaced, removed,
repaired, maintained and operated 1in accordance with good
engineering practices, performed by experienced maintenance and
construction personnel so as not to endanger or interfere with
improvements the City may deem appropriate to make and also to
preserve and protect plants and tree improvements in the tree belt
and right-of-way or to interfere in any manner with the rights of
any property owner, or to unnecessarily hinder or obstruct
pedestrian or vehicular traffic.

F. Grantee shall at all times employ ordinary care
and shall install and maintain in use commonly accepted methods and
. devices preventing failures and accidents which are likely to cause
damage, injury or nuisance to the public.

7.03 Construction Codes and Permits.

A. Grantee shall obtain all necessary permits from
the City before commencing any construction or extension of the
System, including the opening or disturbance of any Street, or
private or public property within the City. Grantee shall strictly
adhere to all building and zoning codes currently or hereafter

-9=
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applicable to construction, operation or maintenance of the System
in the City ana give due consideration at all times to the
aesthetics of the property.

B. The City shall have the right to inspect all
construction or installation work performed pursuant to the
provisions of this Franchise and to make such tests as it shall
find necessary to ensure compliance with the terms of the Franchise
and applicable provisions of local, state and federal law.

7.04 Preservation and Repair of Streets and Property:
Trees. Grantee shall comply with all ordinances of the City
pertaining to trees and other vegetation. Any and all streets or
public property or private property, which are disturbed or damaged
during the construction, repair, replacement, relocation,
operation, maintenance or reconstruction of the System shall be
promptly repaired by Grantee, at its expense, to a condition as
gocd as that prevailing prior to Grantee's work, as reasonably
approved by the City. Any damage caused to the property of
building owners or users or any other person as a result of any
action or omission by Grantee shall be promptly and fully repaired
by Grantee.

7.05 Use of Existing Poles. No poles, conduits, or
other wire-holding structures shall be erected or installed by
Grantee on City property without prior approval of the City with
regard to the location, height, type and other pertinent aspects,
such approval not to be unreasonably withheld. The City may
require Grantee to provide written justification should the use of
such poles and other wire-holding be solely for the purpose of
supporting Grantee's cable and wires. The location of any pole,
conduit or wire-holding structure of the Grantee on City property
shall not be a vested right and such poles, conduits or other
structures shall be removed or modified by Grantee at its own
expense upon such reasonable request of the City.

7.06 Undergrounding of Cable.

A. Except as hereinafter provided, in all areas of
the City where the cables, wires and other like facilities of a
public utility or public utility district are placed underground,
Grantee shall construct and install its cables, wires and other
facilities underground. Amplifier boxes and pedestal mounted
terminal boxes may be placed above ground if existing technology
reasonably requires, but shall be of such size and design to
conform with standard industry practices.

B. In any area of the City where there are certain
cables, wires and other like facilities of a public utility or
public utility district underground and at least one operable
cable, wire or like facility of a public utility or public utility
district suspended above the ground from poles, Grantee may

-10-
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construct and install its cables, wires and other facilities from
the same pole, provided should the remaining cables, wires and
other 1like facilities of a public utility cr public utility
district be relocated underground, Grantee agrees to relocate its
cables, wires and other like facilities underground.

C. Grantee shall place cable underground in newly
platted areas in concert with other wutilities wunless this
requirement is waived by City.

7.07 Reservation of Street Rights.

A. Nothing in this Franchise shall be construed to
prevent the City from constructing, maintaining, repairing or
relocating sewers; grading, paving, maintaining, repairing,
relocating and/or altering any Street; constructing, laying down,
repairing, maintaining or relocating any water mains; or
constructing, maintaining, relocating, or repairing any sidewalk
or other public work. -

B. All such work shall be done, insofar as
practicable in such manner as not to obstruct, injure or prevent
the free use and operation of the poles, wires, conduits,
conductors, pipes or appurtenances of Grantee.

C. If any such property of Grantee shall interfere
with the construction or relocation, maintenance or repair of any
Street or public improvement, whether it be construction, repair,
maintenance, removal or relocation of sewer, public sidewalk, or
water main, Street or any other public improvement, forty-five (45)
days notice shall be given to Grantee by the City and all such
poles, wires, conduits or other appliances and facilities shall be
removed or replaced by Grantee in such manner as shall be directed
by “the City so that the same shall not interfere with the said
public work of the City, as determined by the City, and such
removal or replacement shall be at the shared expense of the
Grantee and the City.

D. Nothing contained in this Franchise shall
relieve any person from liability arising out of the failure to
exercise reasonable care to avoid injuring Grantee's facilities
while performing any work connected with grading, regarding, or
changing the 1line of any Street or public place or with the
construction or reconstruction of any sewer or water system.

7.08 Tree Ordinance. Grantee shall comply with all
local ordinances pertaining to trees and vegetation.

7.09 Street Vacation or Abandonment. In the event any

Street or portion thereof used by Grantee shall be vacated by the

City or the use thereof discontinued by Grantee, during the term

of this Franchise, Grantee shall not be obligated to remove its
...11_
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facilities therefrom unless specifically requested by the City to
do so, and on the removal thereof Grantee shall, at its own
expense, restore, repair or reconstruct the Street area where such
removal has occurred, and place the Street area where such removal
has occurred, to a condition similar to that existing before such
removal took place. In the event of failure, neglect or refusal
of Grantee, after ninety (90) days notice by the City to remove the
facilities or to repair, restore, reconstruct, improve or maintain
such Street portion, the City may do such work or cause it to be
done, and the cost thereof as found and declared by the City shall
be paid by Grantee as directed by the City and collection may be
made by any available remedy.

7.10 Movement of Facilities. In the event it is
necessary temporarily to move or remove any of Grantee's wires,
cables, poles, or other facilities placed pursuant to this
Franchise, in order to lawfully move a large object, vehicle,
building or other structure over the streets of the City, upon five
(5) days notice by the City to Grantee, Grantee shall move the
facilities, at the expense of the person requesting the removal,
payment being made in advance. There shall be no charge to the
City for such removal. Any service disruption provisions of this
Franchise shall not apply in the event that the removal of
Grantee's wires, cables, poles or other facilities results in
temporary service disruptions.

Section 8:- Operation and Administration Provisions.

8.01 Financial Books and Records. The Grantee shall
keep complete and accurate books of account and financial records
of gross revenues attributable to its cable television operations
in the City. The City and its agents and representatives shall
have the right, upon two weeks written notice, to arrange for and
corrduct an inspection at any time during normal business hours, of
all books and records pertaining to City's rights to administer
this Franchise; any maps; plans; financial statements which the
City or its agents and representatives determine are necessary to
verify gross revenues; service complaint logs; performance test
results; record of requests for service; and other like materials
of Grantee which relate to customer service, construction related
requirements and other items related to the City's administration
of this franchise. Grantee shall prepare and furnish to the City
such additional reports which are related to the City's rights to
administer this franchise.

8.02 Annual Reports. Grantee shall file with the City,
a copy of the following information, within ninety (90) days of the
end of its fiscal year, including the year in which the Franchise
becomes effective. '
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A. A summary of the previous year's activities in
the development of the System, including, but not limited to,
services begun or discontinued during the reported year.

B. Financial statements verifying total Gross
Revenue and the total number of subscribers prepared in accordance
with generally accepted accounting principles. In addition to the
aforesaid year-end statements, the Grantee shall provide the City
with a comfort letter from an independent certified public
accountant verifying Gross Revenues.

C. A summary setting forth the results of an annual
subscriber survey, if any.

Bs A current copy of the subscriber service
agreement.

E. A current list of names and addresses of each
principal. For the purposes of this requirement the term
"principal"” means any person, firm, corporation, partnership or
joint venture or other entity who or which owns or controls five
percent (5%) or more of the voting stock (or any egquivalent
interest of a partnership or joint venture) of Grantee.

F. A summary of the complaints received during the
reported year, by category, nd a discussion of any unresoclved
complaint.

G. The results of any testing pursuant to Section
5.07 thereof. Such tests results shall be certified by an officer
of Grantee.

8.03 Confidentiality. At the request of the Grantee,
the city shall keep any information provided pursuant to Section
8 of this Franchise confidential.

Section 9:- Consumer Protection Provisions.
9.01 Basic Service Rate Changes.

A. Initial Rates. The initial rates and charges
for Basic Service and Pay Television are set forth in Exhibit D.
Grantee shall maintain on file with the City at all times a current
schedule of all rates and changes.

B. Rate Increases. The City reserves the right to
regqulate rate increases for Basic Service to the extent not
prohibited by federal or state law, subject to the following:

1. During any calendar year, Grantee may raise
‘the rate for Basic Service by five percent (5%) or any amount equal
to the prior years' increase in the Consumer Price Index for All

-13-
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Urban Consumers (CPI-U) published by the United States Department
of Labor, whichever is greater.

2. Should Grantee desire to raise the rate for
Basic Service in excess of the amount allowed under 1, above,
Grantee must apply to the City for approval by filing a proposed
rate schedule with the City, which application shall include any
justification(s) therefore. Within thirty (30) days of the filing
of the rate schedule, the City shall schedule a public hearing on
the requested rate increase, at which time all parties desiring to
be heard, including Grantee, shall be afforded an opportunity to
be heard. Within thirty (30) days of the public hearing, the City
shall either approve the rate increase or notify Grantee in writing
of its decision to deny the rate increase. The criteria for the
City's decision shall be the establishment of rates which are "fair
and reasonable" to both the Grantee and its subscribers, allowing
for a reasonable rate of return for Grantee.
Should the City fail to act on an application for a proposed rate
increase within sixty (60) days of the-filing of the application,
the proposed rate increase may automatically go into effect.

9.02 Rate Changes. Prior to implementing any rate
increase for Basic Service, Grantee shall give the following
notice:

A. At least twenty-five (25) days advance written
notice to the City; and

B. At least twenty-five (25) days advance written
notice to subscribers of Basic Service.

9.03 Disconnection or Downgrading of Service.

A. Grantee may impose a charge reasonably related
to the cost incurred for a downgrade of service.

B. If a subscriber requests disconnection from
service prior to the effective date of an increase in rates, the
subscriber shall not be charged the increased rate if Grantee fails
to disconnect service prior to the effective date. Any subscriber
who has paid in advance for the next billing period and who
requests disconnection from service shall receive a prorated refund
of any amounts paid in advance.

9.04 Subscriber Complaint Practices.

A. Grantee shall maintain an office within the City
which shall be open during all usual business hours. Grantee shall
have a publicly listed toll-free telephone number and be so
operated as to receive subscriber complaints and requests on a
twenty-four (24) hour-a-day, seven (7) days-a-week basis. A
written log available for the City inspection shall be maintained
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listing complaints and their dispositions, and will be maintained
for a rolling period of six (6) months.

B. Grantee shall render efficient service, make
repairs promptly and interrupt service only for good cause and for
the shortest time possible, and insofar as possible, during periods
of minimum use of the System. A written log available for City
inspection shall be maintained for service interruptions, and will
be maintained for a rolling period of six (6) months.

C. Grantee shall maintain adequate telephone lines
and personnel to respond in a timely manner to schedule service
calls and answer subscriber complaints or inquiries as required by
this Section 9.04. The hours of the customer service department
shall, at a minimum, be as set forth in Exhibit E.

D. Subscriber requests for maintenance or repairs
Mcnday tbhrough Friday, shall be performed whenever possible by the
end of the next day.

E. Any service call to a Subscriber's premises to
perform any repair or maintenance work related to Grantee installed
equipment necessary to receive service shall be performed at no
charge except Grantee may charge according to its actual cost for
time and materials for any service call which was necessitated by
a negligent or wrongful act of the Subscriber.

F. If Grantee fails to correct a confirmed service
problem within twenty-four (24) hours of notice to Grantee, Grantee
shall if requested by the subscriber credit 1/30th of the monthly
charge to the subscriber for each twenty-four (24) hours during
which a subscriber is without service.

® 9.05 Subscriber Service Information. Grantee shall
provide written subscriber service information to each subscriber
during each calendar year. This information shall include the
following:

A. The procedure for investigation and resolution
of subscriber service complaints;

B. Programming services and rates for such
services;

C. Billing practices as required by Section 9.06
hereof;

D. Service termination procedures;
E. Change in service procedures;
F. Convefter policy:
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G. Refund policy; and

B. The City office responsible for the
administration of the Franchise with the address and telephone
number of that office.

Grantee shall provide a copy of the subscriber
service information to the City for review and comment.

9.06 Subscriber Billing Practices.

A. Grantee shall notify each of its subscribers,
through the written service information, of its billing practices.
The service information shall describe Grantee's billing practices
including the following: frequency of billing, time periods upon
which billing is based, advance billing practices, security deposit
requirements, charges for late payment or returned checks, payments
required necessary to avoid account delinquency, availability of
credits for service outages, procedures to be followed to request
service deletions including the notice period a subscriber must
give to avoid liability for such services and procedures to be
followed in the event of a billing dispute.

B. Prior to a material change in one of its billing
practices, Grantee shall notify all affected subscribers in writing
of the change and include a description of the changed practice.

C. The subscriber bill shall contain the following
information presented in plain language and format:

1. Name and address of Grantee:

2. The period of time over which service is billed
including prorated periods as a result of the establishment and
termination of service:;

3. The date on which services were rendered;

4. The rate or charge for each service or package
of services.

5. The amount of the bill for the current billing
period, separate from any balance:;

6. Any applicable credits on the date which they
were applied;

7. Grantee's telephone number; and

8. The date on which payment is due from the
subscriber.
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D Grantee shall not impose a late charge on a
subscriber unless a subscriber has received more than thirty (30)
days of service for which the subscriber has not paid. Any charge
for returned checks shall be reasonably related to the costs
incurred by Grantee in processing such checks.

9.07 Rebate Policy. In the event a subscriber
establishes or terminates service and receives less than a full
month's service, Grantee shall prorate the monthly rate on the
basis of the number of days in the period for which service was
rendered to the number of days in the billing.

9.08 Annual Subscriber Survey.

A. Commencing in 1990, Grantee shall conduct an
annual survey of subscribers. The survey shall be prepared and
conducted in good faith so as to provide reascnably reliable
measures of subscriber satisfaction with:

1. Signal quality:;

2. Response to subscriber complaints;
3. Billing practices;

4. Programming services.

B. Grantee may satisfy the requirements of this
Section 9.08 through a telephone survey conducted by an independent
person in the business of regularly conducting telephone surveys.

C. As a part of each Annual Report, Grantee shall
report in writing what steps Grantee is taking to continue to
provide satisfactory subscriber service.

9.09 Interruption of Service.

A. Absent conditions beyond the reasonable control
of the Grantee, Grantee shall at all times use its best efforts to
maintain all parts of the System in good condition and repair
through the term of this Franchise so as to provide service to all
subscribers upon an uninterrupted basis.

B. Grantee shall promptly notify the City during
City business hours of any significant Outage in the operation of
the System. For the purpose of this Section 9.09 a "Significant
Outage in the operation of the system" shall mean any Outage of a
duration of at least four (4) hours to at least fifteen percent
(15%) of the subscribers. Grantee shall keep an Outage log in
which all Outages shall be regularly logged and will be maintained
on a rolling six (6) month basis. The City shall have access to
such log upon reasonable notice and at reasonable times.
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C. Grantee shall exercise its best efforts to limit
any interruption of service for the purpose of maintaining,
repairing, or upgrading the System to periods of minimum use.

D. For purposes of computing the duration of an
Outage, said period shall begin when Grantee has actual notice of
said Outage, and shall cease when service has been restored.

9.10 Periodic Evaluation.

A. The City may require evaluation sessions during
the term of this Franchise, provided, however, there shall not be
more than one review session during any five (£) year period.

B. Topics which may be discussed at any evaluation
session include, but are not limited to, application of new
technologies, System performance, programming offered, access
channels, facilities and support, municipal uses of cable, customer
complaints, amendments to this Franchise, judicial rulings, FCC
rulings, line extension policies and any other topics the City or
Grantee deem relevant.

C. During an evaluation by the City, Grantee shall
fully participate and cooperate with the City and shall provide
without cost readily available information and documents as the
City may reasonably request to perform the evaluation.

D. As a result of a periodic review or evaluation
session, the City may request Grantee to modify the System or to
provide additional services. Grantee will use its best efforts to
implement the modifications requested by the City if Grantee, in
its discretion, determines the modifications are technologically
and economically feasible.

Section 10. General Financial and Insurance Provisions.
10.01 Payment to City.

A. Grantee shall pay to the City an annual amount
equal to five percent (5%) of its annual Gross Revenues. The
foregoing payment shall be compensation for use of Streets and
other public property.

B. Payments due the City under this provision shall
be computed at the end of each quarter year for that quarter.
Payments shall be due and payable to the City on January 31, April
30, July 31 and October 31. Each payment shall be accompanied by
a brief report showing the basis for the computation.

C. No acceptance of any payment shall be construed
as an accord that the amount paid is in fact the correct amount,
nor shall such acceptance of payment be construed as a release of
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any claim the City may have for further or additional sums payable
under the provisions of this Franchise. All amounts paid shall be
subject to audit and recomputation by the City.

D. With each Annual Report required pursuant to
Section 8.03 Grantee shall provide the City with a comfort letter
as to the accuracy of the Gross Revenues for the preceding year
from an independent certified public accountant. This letter shall
be used to determine the exact amount of payments due the City and
to correct any overpayments or underpayments by Grantee.

E. In the event any payment is not made on the due
date, interest on the amount due shall accrue from such date at the
current prime rate as determined by Chase Manhattan Bank, N.A.
until paid.

10.02 Performance Bond.

A. At the time the Franchise is accepted, Grantee
shall furnish and file with the City a performance and payment
bond, or a performance and payment bond together with such other
security as is approved by the City. The bond shall run to the
City in the penal sum of Three Hundred Thousand Dollars
($300,000.00). The bond shall be conditioned upon the completion
of the System Upgrade in accordance with Section 7.01 of this
Franchise.

B. The rights reserved by the City with respect to
the bond are in addition to all other rights the City may have
under the Franchise or any other law.

C. The bond shall be subject to the reasonable
approval of the City and shall contain the following endorsement:

"It is hereby understood and agreed that this bond
may not be cancelled without the consent orf the City until sixty
(60) days after receipt by the City by registered mail, return
receipt requested mail, of a written notice of intent to cancel or
not to renew."

10.03 Letter of Credit.

A. At the time this Franchise is accepted, Grantee
shall provide to the City a Letter of Credit in the principal
amount of Twenty Thousand Dollars ($20,000.00).

B. The Letter of Credit shall serve as security
foxr:

1. The faithful performance by Grantee of all the
terms and conditions of the Franchise;
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2. Any expenditure, damage or loss incurred by the
City occasioned by Grantee's unexcused or uncured failure to comply
with all rules, regulations, orders, permits and other directives
of the City issued pursuant to this Franchise;

3. The payment by Grantee of all lawful liens and
taxes, and all damages, claims, costs or expenses which the City
has been compelled to pay or incur by reason of any act or default
of Grantee, and all other payments due the City from Grantee
pursuant to this Franchise; and

4. The loss of any payments required to be made by
Grantee to the City which would have been received by the City but
for Grantee's failure to perform its obligations pursuant to this
Franchise, during the period of time between Grantee's unexcused
or uncured failure to perform on the date in which the City takes
over, or, authorized any other person to take over, the
construction, operation or maintenance of the System necassitated
by such failure. '

C. Provision shall be made to permit the City to
make draws against the Letter of Credit. Grantee shall not use the
Letter of Credit for other purposes and shall not assign, pledge
or otherwise use this Letter of Credit as security for any purpose.

D. Within f ve (5) days after notice to it that any
amount has been drawn by the City against the Letter of Credit
pursuant to this Section, Grantee shall restore such Letter of
Credit to the required amount.

E. If Grantee fails to pay to the City any taxes
due and unpaid; or fails to repay to the City any damages, costs
or expenses which the City shall be compelled to pay by reason of
any act or default of the Grantee in connection with this
Franchise; or fails, after thirty (30) days notice of such failure
by the City to comply with any provision of the Franchise which the
City reasonably determines can be remedied by an expenditure of the
security, the City may then seek to withdraw such funds from the
Letter of Credit.

10.04 Penalties from Letter of Credit. The City and
Grantee understand and agree that the failure to comply with any
time and performance requirements set forth in this Franchise will
result in damage to the City and that it is and will be
impracticable to determine the actual amount of such damage in the
event of delay or non-performance. Accordingly, as a result of any
acts or omissions by Grantee pursuant to this Franchise, the City
may draw from the Letter of Credit the following penalties:

A. For failure to complete the System Upgrade in
accordance with Section 7.01 of this Franchise, unless the City
approves the delay, the penalty shall be Two Hundred Dollars
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($200.00) per day for each day, or part thereof, such failure
occurs or continues, unless such failure is beyond the reasonable
control of Grantee.

B. For failure to provide data, documents, reports
or information to City pursuant to Section 8 of this Franchise, or
to participate with the City during a System review pursuant to
Section 9.10 of this Franchise, the penalty shall be One Hundred
Dollars ($100.00) per day.

C. For failure to test, analyze and report on the
performance of the System following a reasonable request by the
City pursuant to Section 5.07 of this Franchise, the penalty shall
be One Hundred Dollars ($100.00) per day.

D. Absent conditions beyond the reasonable control
of Grantee, for failure of Grantee to comply with the construction,
operation or maintenance standards set forth in Section 7 of this
Franchise, the penalty shall be One Hundred Dollars ($100.00) per
day.

E. For failure to comply with all reasonable
conditions of the City permits to disturb streets, fix streets, or
other terms or conditions of the City, pursuant to Section 7 of
this Franchise, the penalty shall be One Hundred Dollars ($100.00)
per day. '

10.05 Procedure for Imposition of Penalties.

A. Whenever the City finds that Grantee has violated
one (1) or more terms, conditions or provisions of this Franchise,
for which relief is available against. the Letter of Credit, a
written notice shall be given to Grantee informing it of such
violation or 1liability. The written notice shall describe in
reasonable detail the specific violation so as to afford Grantee
an opportunity to remedy the violation. Grantee shall have thirty
(30) days subsequent to receipt of the notice in which to correct
the violation before the City may resort to the Letter of Credit.
Grantee may, within seven (7) days of receipt of notice, notify the
City that there is a dispute as to whether a violation or failure
has, in fact, occurred. Such notice by Grantee to the City shall
specify with reasonable detail the matters disputed by Grantee and
shall stay the running of the above-described time.

1. The City or its designee shall hear Grantee's
dispute at a meeting called in a timely manner. Grantee shall be
afforded notice of the meeting not less than seven (7) days prior
to the meeting and afforded an opportunity to participate in and
be heard at this meeting. The City or its designee shall
supplement the decision with written findings of fact.
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2. If after hearing the dispute the claim is upheld
by the City, Grantee shall have seven (7) days from notice of such
a determination within which to file an appeal de novo with an
appropriate state or federal court or agency.

B. The time for Grantee to correct any violation
or liability may be extended by the City if the necessary action
to correct such violation or liability is of such a nature or
character to require more than thirty (30) days within which to
perform, provided Grantee commences the corrective action within
the thirty (30) day period and thereafter uses reasonable diligence
to correct the violation or liability.

C. The Letter of Credit provided pursuant to this
Section shall become the property of the City in the event that the
Franchise 1is revoked for cause. Grantee, however, shall be
entitled to the return of the Letter of Credit as remains on file
at the expiration of the term of the Franchise.

D. The rights reserved to the City with respect to
the Letter of Credit are in addition to all other rights of the
City whether reserved by this Franchise or authorized by law, and
no action, proceeding or exercise of a right with respect to such
Letter of Credit shall affect any other right the City may have.

10 )6 Damages and Defense.

A. Grantee shall be responsible for, defend,
indemnify and hold the City harmless for any damage or loss to any
real or perscnal property of the City or any person, and for injury
to or death of any person and any officer, employee or agent of the
City arising out of or in connection with the construction,
operation, maintenance, repair, or removal of, or any other action
of "Grantee with respect to, the System, any service or related
activity, or the distribution of any service over the System.

B. The City, its officers, employees and agents
shall not be liable for any loss or damage to any real or personal
property of any person, or for any injury to or death of any
person, arising out of or in connection with the construction,
operation, maintenance, repair or removal of, or other action or
event with respect to the System, except as may result from the
acts of the City, its officers, employees and its agents.

c. Grantee shall be responsible for, defend,
indemnify, and hold harmless the City, its officers, employees and
agents, from and against all liability, special, incidental,
consequential, punitive and all other damage, cost and expense
(including reasonable attorneys' fees) arising out of or in
connection with the construction, operation, maintenance, repair,
or removal of the System.
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D. In order for the City to assert its rights to
be indemnified, defended, and held harmless, the City must:

1. Promptly notify Grantee of any claim or legal
proceeding which gives rise to such right;

2. Afford Grantee the opportunity to participate
in and fully control any compromise, settlement or other resolution
or disposition of such claim or proceeding; unless, however, the
City, reasonably determines that its interests cannot be
represented in good faith by Grantee; and

3. Fully cooperate with the reasonable requests of
Grantee, at Grantee's expense, in its participation in, and
control, compromise, settlement or resolution or other disposition
of such claim or proceeding subject to paragraph (2) above.

E. In the event the City reasonably determines that
its interests cannot be represented in good faith by Grantee,
Grantee shall pay all expenses incurred by the City in defending
itself with regard to all damages and penalties mentioned in
paragraph A above. These expenses shall include all out-of-pocket
expenses, such as attorney's fees and costs.

10.07 Insurance.

A. As a part the indemnification provided by
Section 10.06, but without limiting the foregoing, Grantee shall
file with its acceptance of this Franchise, and at all times
thereafter maintain in full force and effect as its sole expense,
an acceptable policy or policies of liability insurance, including
comprehensive general 1liability insurance, products/completed
operations 1liability, personal injury 1liability, broad form
property damage, contractual 1liability, automobile 1liability
(owned, nonowned and hired automobiles) and workers compensation.
The policy or policies shall name as additional insured except for
workers compensation and for 1liabilities arising from this
Franchise, the City, and in their capacity as such, their officers,
agents and employees. Grantee will provide comprehensive liability
coverage and automobile liability coverage with a combined single
limit of not less than One Million Dollars ($1,000,000.00), and an
Excess Liability Policy with a combined single limit of not less
than Two Million Dollars ($2,000,000.00). The insurance policy
or policies shall contain contractual liability insurance naming
the Grantee, and shall insure against the types of liabilities
covered by the indemnification and hold harmless provision of
Section 10.06.

B. The policy or policies of insurance shall be
maintained by Grantee in full force and effect during the entire
term of the Franchise. Each certificate of insurance shall contain
a statement on its face that the insurer will not cancel the policy
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or fail to renew the policy, whether for nonpayment of premium, or
otherwise, and whether at the request of the Grantee or for other
reasons, except after thirty (30) calendar days advance written
notice mailed by the insurer to the City and that such notice shall
be transmitted postage prepaid, and return receipt.

10.08 City's Right to Revoke. 1In addition to all other
rights which the City has pursuant to law or equity, the City
reserves the right to revoke, terminate or cancel this Franchise,
and all rights and privileges pertaining thereto, in the event that
in the judgment of the City:

A Grantee violates and fails to cure in the
judgment of the City any material provision of this Franchise to
the detriment of the City; or

B. Grantee attempts to evade any of the material
provisions of this Franchise; or

C. Grantee practices any fraud or deceit upon the
City or subscriber; or

D. Grantee becomes insolvent, unable or unwilling
to pay its debts, or is adjudged a bankrupt; or

E. Grantee knowingly misrepresent a material fact
in the application for or negotiation of, or renegotiation of, or
renewal of, the Franchise, which is relied upon by the City.

10.09 Procedures for Revocation.

A. The City shall provide Grantee with a written
notice of the cause for revocation and the intent to revoke and
shall allow Grantee thirty (30) days subsequent to receipt of the
notice in which to correct the violation or to provide adequate
assurance of performance in compliance with the Franchise. The
City shall provide Grantee with written findings of fact which are
the basis of the revocation.

B. Grantee shall be provided the right to a public
hearing affording due process before the City prior to revocation.

C. After the public hearing and upon determination
by the City to revoke the Franchise, Grantee shall have a period
of thirty (30) days, from the date of the City's determination,
within which to file an appeal de novo with an appropriate state
or federal court or agency.

D. During the appeal period, the Franchise shall
remain in full force and effect.
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Section 11:- Foreclosure, Receivership and Abandonment.

11.01 Foreclosure. Upon the foreclosure or other
judicial sale of the System, Grantee shall notify the City of such
fact and such notification shall be treated as a notification that
a change in control of Grantee has taken place, and the provisions
of this Franchise governing the consent to transfer or change in
ownership shall apply without regard to how such transfer or change
in ownership occurred.

11.02 Receivership. The City shall have the right to
cancel this Franchise subject to any applicable provisions of
Virginia law, including the Bankruptcy Act, one hundred twenty
(120) days after the appointment of a receiver or trustee to take
over and conduct the business of Grantee, whether in receivership,
reorganization, bankruptcy or other action or proceeding, unless
such receivership or trusteeship shall have been vacated prior to
the expiration of said one hundred twenty (120) days, or unless:

A. Within one hundred twenty (120) days after his
election or appointment, such receiver or trustee shall have fully
complied with all the provisions of this Franchise and remedied all
defaults thereunder; and,

B. Such receiver or trustee, within said one
hundred twenty (120) days, shall have executed an agreement, duly
approved by the Court having jurisdiction in the premises, whereby
such receiver or trustee assumes and agrees to be bound by each and
every provision of this Franchise.

11.03 Abandonment. Grantee may not abandon the System
or any portion thereof without having first given three (3) months
written notice to the City. Grantee may not abandon the System or
any~ portion thereof without compensating the City for damages
resulting from the abandonment. The City may recover from Grantee
damages for the reasonable cost of removal of the System.

Section 12:- Removal, Transfer and Purchase.
12.01 Removal After Revocation or Expiration.

A. At the expiration of the term for which the
. Franchise is granted and non-renewal, or upon its revocation, as
provided for, the City shall have the right to require Grantee to
remove, at Grantee's expense, all or any portion of the System from
all streets and public property within the City. 1In so removing
the System, Grantee shall refill and compact at its own expense,
any excavation that shall be made and shall leave all streets,
public property and private property in as good a condition as that
prevailing prior to Grantee's removal of the System, and without
affecting, altering or disturbing in any way electric, telephone
or utility, cables wires or attachments. The City shall have the
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right to inspect and approve the condition of such streets and
public property after removal. The insurance, and indemnity of the
Franchise shall remain in full force and effect during the entire
term of removal.

B. If Grantee has failed to commence removal of the
System, or such part thereof as was designated, within thirty (30)
days after written notice of the City's demand for removal is
given, or if Grantee has failed to complete such removal within one
(1) year after written notice of the City's demand for removal is
given, the City shall have the right to exercise one of the
following options:

1. Declare all right, title and interest to the
System to be in the City or its delegator with all rights of
ownership including, but not limited to, the right to operate the
System or transfer the System to another for operation by it; or

’ e Declare the System abandoned and cause the
System, or such part thereof as the City shall designate, to be
removed at no cost to the City. The cost of said removal shall be
recoverable from the Letter of Credit, indemnity and penalty
section provided for in the Franchise, or from Grantee directly.

12.02 General Purchase Provisions.

A. The City may, upon the payment of a fair
valuation, purchase, take over and hold the property and plant of
Grantee in whole or in part in the following circumstances:

1= If such purchase or taking over be at the
expiration and non-renewal of the Franchise, such valuation shall
be at fair market wvalue determined on the basis of the System
valued as a going concern, exclusive of the value attributed to the
Franchise itself. Fair market value shall be determined by an
independent appraisal made by a competent appraiser selected by the
Ccity.

2. If such purchase or taking over be at the
revocation of the Franchise, such valuation shall be at an
equitable price.

B. In no event shall any valuation upon the
purchase at expiration and non-renewal or revocation be given to
the Franchise.

12.03 Sale or Transfer of Franchise.

A. This Franchise or the System hereunder shall not
be sold, assigned or transferred, either in whole or in part, or
leased or sublet in any manner, nor shall title thereto, either
legal or equitable, or any right, interest or property therein,
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pass to or vest in any person without full compliance with the
procedure set forth in this Section.

B. The provisions of this Section shall apply to
the sale or transfer of all or a majority of Grantee's assets,
merger (including any parent and its subsidiary corporation),
consolidation, creation of an subsidiary corporation or sale or
transfer of stock of Grantee or of its parent so as to create a new
controlling interest in the System. The term "controlling
interest" as wused herein 1is not 1limited to majority stock
ownership, but includes actual working control in whatever manner
exercised.

1. The parties to the sale or transfer shall make
a written request to the City for its approval of a sale or
transfer.

2. The City shall reply to the parties in writing
within forty-five (45) days of the request and shall indicate
whether it will approve the requested sale or transfer or will
advise of its determination that a public hearing is necessary due
to potential adverse effect of the sale or transfer on Grantee's
subscribers.

3. If public hearing is deemed necessary pursuant
to (2) above, such hearing shall be conducted within twenty (20)
days of such determination and written notice of any 'such hearing
shall be given to the Grantee seven (7) days prior to the hearing.
The notice shall contain the date, time and place af the hearing
and shall briefly state the substance of the action to be
considered by the City.

4. Within twenty (20) days after the public
hearing, the City shall approve or deny in writing the sale or
transfer request.

5. Grantee, upon transfer, shall within sixty (60)
days thereafter file with the City a copy of the deed, agreement,
mortgage, lease or other written instrument evidencing such sale,
transfer or ownership or control or lease, certified and sworn to
as correct by the Grantee.

. In reviewing a request for sale or transfer
pursuant to paragraph (A) above, the City may inquire into the
technical, legal and financial qualifications of the prospective
controlling party, and Grantee shall assist the City in so
inquiring. The City may condition said transfer upon such terms
and conditions as it deems reasonably appropriate. The City shall
not unreasonably withhold its approval. In no event shall a
transfer or assignment of ownership or control be approved without
the transferee becoming a signator to this Franchise.
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Section 13:- Rights of Individuals Protected.

13.01 Discriminatory Practices Prohibited. Grantee
shall not deny service, deny access, or otherwise discriminate
against subscribers or general citizens on the basis of race,
color, religion, national origin, sex or age. Grantee shall comply
at all times with all other applicable, federal, state and city
laws, and all executive and administrative orders relating to
nondiscrimination.

13.02 Subscriber Privacy. Grantee will comply with the
provisions of 47 U.S.C. Section 551 as currently written and as may
from time to time be subsequently amended.

Section 14:- Miscellaneous Provisions.
14.01 Franchise Renewal.

A. Renewal of this Franclhise shall be governed by
applicable local, state and federal law.

4 B. In absence of the applicable law, renewal of this
Franchise shall be based on the terms and conditions set forth
herein.

Ce Grantee shall notify the City in writing of its
desire to renew this Franchise during the six-month period which
begins with the 36th month before the Franchise expiration.

D. Upon receiving such notification, the City shall,
within a reasonable time, supply Grantee with a request for renewal
which shall be completed by Grantee and returned to the City within
60 days.

E. Upon receipt of the Grantee's response to the request
for renewal of the Franchise, the City shall, within a reasonable
time, hold a public hearing in which the Grantee shall be afforded
notice and an opportunity to be heard. The public hearing shall
be recorded and a record prepared. The public hearing may be
continued for a reasonable period of time to enable the City to
fully evaluate Grantee's request for renewal.

F. Subsequent to the hearing, the City will either grant
or deny renewal of the Franchise based on the following criteria:

1. The Grantee's compliance with the material terms
of the existing Franchise;

2. The quality of the Grantee's current service,
including signal quality, response to consumer complaints, and
billing practices in light of community needs;
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3. The Grantee's financial, legal and technical
ability to provide the services, facilities, and equipment, as set
forth in the request for renewal; and

4. The Grantee's ability to meet future cable-
related community needs and interests, taking into account the cost
of meeting such needs and interests. In evaluating the Grantee's
ability to meet these needs and interests, consideration will be
given to the following:

a. The technical excellence of the request for
renewal, including system design, equipment quality and
rellablllty, technical standards, performance tests and maintenance
procedures.

b. The provision of a cable television system
with sufficient capacity to provide flexibility to meet future
needs and the Grantee's commitment to expand and upgrade services
throughout the franchise term.

c. The depth of commitment to good consumer
relations including adequacy of plans and procedures for responding
to service problems and complaints on a timely basis.

d. The depth of commitment to 1local
programming including support in the form of equlpment personnel
and facilities.

e. The quality of diversity of proposed cable
programming.

G. The City shall be allowed to utilize the services of
legal, 't2chnical and financial consultants to assist in reviewing
the*Grantee's request for renewal. Grantee agrees to reimburse the
City for the first $30,000.00 of all reasonable costs incurred as
a result of the renewal process, including all consulting costs.
Costs above $30,000.00 shall be shared equally by the Grantee and
the City.

H. The City shall issue a written decision granting or
denying the proposal for renewal based upon the record of the
public hearing set forth above, and transmit a copy of such
decision to Grantee.

I. Denial of the Grantee's request for renewal may be
appealed by Grantee to a court of competent jurisdiction. The
court shall grant appropriate relief if Grantee can demonstrate
based on a preponderance of the evidence, based on the record of
the proceeding conducted under Subsection E above that the adverse
finding of the City was not based on the factors described in
Section F.

-29 =
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14.02 Continuity of Service Mandatory. Upon expiration
and non-renewal or the revocation, termination or cancellaticn of
this Franchise, the City may require Grantee to continue to operate
the System for an extended period of time, not to exceed six (6)
months. Grantee shall, as trustee for its successor in interest,
continue to operate the System under the terms and conditions of
this Franchise. In the event Grantee does not so operate the
System, the City may take such steps as it deems reasonably
necessary to assure continued service to subscribers.

14.03 Work Performed by Others.

A. Grantee shall be responsible for, defend,
indemnify and hold the City harmless for any claims or liability
arising out of work performed by persons on behalf of Grantee
pursuant to this Franchise.

B. All provisions of this Franchise shall apply to
any subcontractor or others performing any work or services on
behalf of Grantee pursuant to the provisions of this Franchise.

14.04 Compliance with Federal, State and Local Laws.

A. If any federal or state law or regulation shall
require or permit Grantee to perform any service or act or shall
prohibit Grantee from performing any service or act which may be
in conflict with the terms of this Franchise, then as soon as
possible following knowledge thereof, Grantee shall notify the City
of the point of conflict believed to exist between such law or
regulation.

B. If any term, condition or provision of this
Franchise or the application thereof to any person or circumstance
shall, to any extent, be held to be invalid or unenforceable, the
remainder hereof and the application of such term, condition or
provision to persons or circumstances other than those as to whom
it shall be held invalid or unenforceable shall not be affected
thereby, and this Franchise and all the terms, provisions and
conditions hereof shall, in all other respects, continue to be
effective and to be complied with. In the event that such law,
rule or regulation is subsequently repealed, rescinded, amended or
otherwise changed so that the provision which had been held invalid
or modified is no longer in conflict with the law, rules and
regulations then in effect, said provision shall thereupon return
to full force and effect and shall thereafter be binding on Grantee
and the City.

cC. If any section, sentence, clause or phrase of
this ordinance or any part thereof is for any reason found to be
inconsistent with the rules and regulations of the FCC or invalid
by a court of competent jurisdiction, such decision shall not
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affect the validity of the remaining portions of this ordinance or
any part thereof.

14.05 Nonenforcement by City. Grantee shall not be
relieved of its obligation to comply with any of the provisions of
this Franchise by reason of any failure or delay of the City to
enforce prompt compliance. Any waiver by the City of a breach or
violation of any provision of this Franchise shall not operate as
or be construed to be a waiver of any subsequent breach or
violation.

14.06 Administration of Franchise.

. A. The City shall have continuing regulatory
jurisdiction and supervision over the System and the Grantee's
operation under the Franchise. The City may issue such reasonable
rules and regulations concerning the construction, operation and
maintenance of the System as are consistent with the provisions of
the Franchise. The City reserves the right to delegate and
redelegate from time to time any of its rights and obligations
under this Franchise.

B. Grantee shall construct, operate and maintain
the System subject to the supervision of all the authorities of the
City who have jurisdiction in such matters and in strict compliance
with all 1laws, ordinances, departmental rules ard regulations
consistent with the provisions of the Franchise affecting the
System.

14.07 No Recourse Against the City. Grantee shall have
no recourse whatsoever against the City or its officials, agents
or employees for any loss, costs, expense, or damage arising out
of any provision or requirement of this Franchise or because of the
enforcement of the Franchise.

14.08 Rights Cumulative. All rights and remedies given
to City and Grantee by this Franchise shall be in addition to and
cumulative with any and all other rights or remedies, existing or
implied, now or hereafter available to the City and Grantee at law
or in equity, and such rights and remedies shall not be exclusive,
but each and every right and remedy specifically given by this
Franchise or otherwise existing or given may be exercised from time
to time and as often and in such order as may be deemed expedient
by the City and Grantee, and the exercise of one or more rights or
remedies shall not be deemed a waiver of the right to exercise at
the same time or thereafter any other right or remedy.

14.09 Ordinance and Attachments. The attachments to
this Ordinance consisting of the Exhibits and Grantee's Response
to City of Norfolk, Virginia, RFP are incorporated by reference.
In the event of any inconsistency between this Ordinance and the
attachments hereto, the Ordinance shall control.

-31-
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14.10 Captions. The Section and paragraph captions in
this Franchise are for convenience and reference pirposes only and
shall not affect in any way the meaning or interpretation of this
Franchise.

14.11 Calculation of Time. Where the- performance or
doing of any act, duty, matter, payment or thing is required
hereunder and the period of time or duration for the performance
or doing thereof is prescribed and fixed herein, the time shall be
computed so as to exclude the first and include the last day of
the prescribed or fixed period or duration of time. When the last
day of the period falls on Saturday, Sunday or legal holiday, that
day shall be omitted from the computation.

Section 15:- Effective Date and Time of Acceptance.

15.01 Effective Date. This Franchise shall take effect
from and after thirty (30) days from its adoption or upon
acceptance by Grantee whichever is later.

15.02 Time of Acceptance and Exhibits.

A. Grantee shall accept this Franchise in form and
substance acceptable to the City within thirty (30) days of the
a option of this ordinance unless the time for acceptance is
extended by the City. Such acceptance by Grantee shall be deemed
the grant of this Franchise for all purposes. In the event
acceptance does not take place, this Franchise shall be null and
void.

B. With its acceptance, Grantee also shall deliver
to the City a certified resolution of Grantee evidencing its power
and authority to accept the Franchise. Such documents shall also
describe the officer or officers authorized to accept on behalf of
Grantee.

178 With its acceptance, Grantee shall also pay
costs and expenses incurred by the City in connection with the
preparation of this Franchise not to exceed Twenty-five Thousand
Dollars ($25,000.00). The City shall provide an itemized statement
to Grantee documenting such costs and expenses incurred by the
City.

D. With its acceptance, Grantee shall submit to the
City an opinion of counsel stating that, as of the effective date
of this Franchise:

1. The Grantee is a corporation, duly organized,
validly existing, and in good standing under the laws of the State
of Delaware;

-32-
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24 The Grantee has the requisite power and
authority under applicable law and its bylaws and articles of
incorporation, is authorized by resolutions of its Board of
Directors, and has secured all consents which are required to be
obtained as of the effective date of this Franchise, to enter into
and legally bind the Grantee to this Franchise and to take all
actions necessary to perform all of its obligations pursuant to
this Franchise;

= This Franchise 1is enforceable against the
Grantee in accordance with the provisions hereof;

4. To the best of such counsel's knowledge, there
is no action or proceeding pending or threatened against the
Grantee or any affiliated person which questions the validity or

prospective validity of this Franchise, or of any essential element
upon which this Franchise depends, or of any actions .to be taken
by the Grantee or any affiliated person; and

5. Insofar as the legal capacity of the Grantee to
carry out any obligation pursuant to this Franchise is concerned,
the execution of, and performance pursuant to, this Franchise will
not result in the breach or violation of any provision of the
articles of incorporation or bylaws of the Grantee or of any
statute, - egulation, agreement, judgment, or decree to which it is
subject. :

E. ° Within thirty (30) days of its acceptance,
Grantee shall also deliver any performance bond, Letter of Credit
and insurance certificates required herein that have not previously
been delivered.

~

Adopted by Council July 25, 1989
Effective August 2%, 1989

TRUE COPY
TESTE:

R. BRECKENRIDGE DAUGHTREY, CITY CLERK

BY:%M“" a2 %JW

DEPUTY CITY CLERK
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EXHIBIT A - SYSTEM UPGRADE

Cox Cable Hampton Roads proposed to upgrade the existing 300
MHz cable plant to a new capacity of 400 MHz. The time schedule
in which this will be done is described in Section C '"Technical
Qualification", Item 1, of the Response to City of Norfolk,

Virginia Request for Proposal (RFP).

This upgrade will be accomplished using the existing cable
plant with replacement of existing electronics and passives to a
bandwidth of 400 MHz. Whenever possible, those replacements which
would affect a large number of customers will be done in the late
night/early morning hours. The replacements which will affect
small areas or individuals will be generally dore during daylight.
In many cases, the upgrade will involve a drop cable replacement
from our tap to the customer's home.

At the completion of the upgrade, customers will be notified
of new services available to them. :

=34~
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EXHIBIT B - TECHNICAL STANDARDS

The newly upgraded cable system will be operated under the
following technical standards:

Carrier to Noise: 41 dB

Cross Modulation: 50 dB w/synchronous modulation

Composite Triple Beat: 50 dB w/CW carrier or 59 dB for
modulated carrier

Second Order Distortion: - Better than 57 4B

Hum: 2% or less (non-scrambled
channels)

System Bandpass Response: ~ Trunk N/10 +1 not to exceed 4

dB. - Feeder not to exceed 1 dB
over trunk.

Difference between any
two Adjacent Channels: 3 dB

Difference between any
two Channels on the
System: Max 9 dB

Signal Level at T.V. Set: 0 dBMV Min

o4
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*4
*5
6
*7
*8
*9
*10
11
12
*13
14
*15
16
*17
*18
*19
*20
*214%
22
*23
24
*254
*26
27
28
29
*30
.31
*324%
33
*34
35
*36
*374
*99#

EXHIBIT C - CHANNEL LINE-UP

Pay Per View Preview Channel

AMERICA'S SHOPPING CHANNEL/CVN

WTKR - Local CBS Channel 3

USA - All Entertainment Network

WTTG - Washington, D.C. Channel 5

ESPN - Sports & Entertainment

WTBS - Atlanta Superstation

MTV - Music Television

NICKELODEON - Children's Programming
WAVY - Local NBC Channel 10

WCOX - Community Programming

CNN HEADLINE NEWS - 24 Hours

WVEC - Local ABC Channel 13

CNN - 24 Hour News Network

WHRO - Local PBS Channel 15

DISCOVERY - Nature - Science ‘- History
ARTS & ENTERTAINMENT NETWORK

LIFETIME - The Lifestyle Channel

WWOR - New York SuperStation

WDCA - Washington, D.C. Channel 20

HBO - Movies & Specials - 24 Hours
C-SPAN - House of Representatives

TNN - The Nashville Network

" HE WEATHER CHANNEL - 24 Hours

THE DISNEY CHANNEL - Family Programming
CBN - The CBN Family Channel

WYAH - Local Channel 27

EDUCATIONAL CHANNEL

GOVERNMENT CHANNEL

FNN - Financial News Network/ MOVIETIME
VIC-TV - Tidewater Educational Channel
SHOWTIME - Movies & Specials - 24 Hours
WIVZ - Local Channel 33

AMC - American Movie Classics/THE TRAVEL CHANNEL
HOME TEAM SPORTS/MOVIETIME

BET - Black Entertainment Television
CINEMAX - Movies and Specials - 24 Hours
VIEWERS CHOICE - Pay Per View Movies & Specials

* Includes Stereo.

# Optional Premium Channel.

Included for Informational Purposes Only.



EXHIBIT D - INITIAL RATES
(Effective 1/1/89)

Basic Rate: $ 16.95/no*
Basic Additional Outlet: 3.50/mo
Pay TV
HBO: 10.00/mo
Showtime: 10.00/mo
Cinemax: 10.00/mo
Disney: 10.00/mo
AMC: 5.00/mo
Pay TV on A/0O: 5.00/mo
Package Prices:
One-Pay Package: 30.95/mo
Two-Pay Package: 36.95/mo
Three-Pay Package: : 46.95/mo
Four-Pay Package: 54.95/mo
Basic Remote: 2.00
Volume Control Remote: 4.00
Installation (Std. Drop): 40.00
Change of Service: 15.00
Reconnect: 28.00
Late Payment Fee: © 5.00
Additional Outlet Installation: . 25.00
VCR Connection: 15.00
Antenna Switch: 25.00
Converter/Service Deposit (up to) _ 50.00

-

* Includes Copyright Pass Through and Antenna Plus Package at $5.50

Commercial and Bulk Rates Subject to Individual Negotiation.

o6
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EXHIBIT E - CUSTOMER SERVICE HOURS

Customer Service Phones:

8:30 a.m. - 5:00 p.m., Monday - Friday
Repair Service Phones:

Will be answered 24 hours a day, 7 days a week
Front Counter Office:

8:30 a.m. - 5:00 p.m., Monday - Friday.

o7
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK
COX CABLE HAMPTON ROADS, INC.,
Plaintiff,
v. IN CHANCERY NO. C-90-851
CITY OF NORFOLK, VIRGINIA,

Defendant.

DEMURRER

Defendant, City of Norfolk, by counsel, demurs to the Bill
of Complaint and Motion for Temporary Injunction herein, saying
as follows:

Ls Plaintiff is not entitled to an injunction, in that
it has an adequate remedy at law under Virginia Code
§58.1-3984.

25 Plaintiff is not entitled to a declaratory judgment
on the same ground.

3 Count I fails to state a cause of action in that, as.
a matter of law, the City has authority to levy the tax at
issue.

4. Count II fails to state a cause of action in that the
franchise agreement on its face obliges plaintiff to pay all

lawful taxes.

5. Count III fails to state a cause of action in that,

as a matter of law, the tax is one of general application which

raises no First Amendment implication.

o e emmens ot ST
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6. Count IV fails to state a cause of action in that, as

| a matter of law, the tax ordinance by its own terms applies to

SMATVs, so there is no discrimination.

7 Count V fails to state a claim because the tax is a

| tax of general application which involves no undue discrimina-

tion of the kind condemned by the Cable Communications Policy
Act of 1984.

8. Count VI fails to state a claim on the same grounds
as Count III.

9. Count VII fails to state a claim because, on its

face, Article X, §1 of the Constitution of Virginia applies

lonly to property taxes, which this tax is not, and also

| because, as noted above, there is no discrimination against

{
. SMATVs.

NN

CITY NORFOLK, VIRGINIA

—_—

OF C}OUNSEj

iJack E. Greer

1 M. Wayne Ringer
/| Donald W. Redmond

I WILLIAMS, WORRELL, KELLY
| GREER AND FRANK, P.C.
600 Crestar Bank Building
Post Office Box 3416

| Norfolk, Virginia 23514-3416

(804) 624-2600

Phlllp R. Trapani
Danlel R. Hagemeister
Clty Attorney's Office
I908 City Hall Avenue
INorfolk Virginia 23510
(804) 441 2871
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Demur-
rer was this 6th day of July, 1990 mailed to Mr. Wayne Lustig,
counsel for the plaintiff.

- .
60

7




Plaintiffs allege that the tax violates both the First
Amendment and Article I, Section 12 of the Virginia Constitu-

tion. Yet, Robert v. City of Norfolk, 188 Va. 413, 49 S.E.2d

697 (1948) holds only that the Virginia Constitution is broader
than the United States Constitution in that it guarantees that
"any citizen may freely speak, write and publish his sentiments
on all subjects." 1Id. at 420. Furthermore, Robert relies in
large part on license cases that bear no resemblance to the
facts of this case.

The Plaintiffs have identified no First Amendment viola-

tion of the types present in the cited cases. The tax is

| clearly a tax of general application which in no way abridges

First Amendment concerns. As Minneapolis Star recognizes,

First Amendment speakers are often engaged in business and are
subject to the same general taxes -- income tax, sales tax,
property tax -- as any other business.

VI. THERE IS NO DENIAL OF EQUAL PROTECTION.

Cox Cable's count IV claims a denial of equal protection
in that, it says, the ordinance discriminates by imposing a tax
on Cox Cable's service that is not imposed on "SMATV operators
or those receiving SMATV programming." Bill of Complaint, 923
at p. 7.

There is no discrimination because Cox Cable has wrongly
read the ordinance. The tax ordinance contains no exemption
for SMATV. Quite to the contrary, it applies to all cable

television service in the City. SMATV is cable television

A=
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i or hotel guests as alleged in 922.

service, under both the definition in the Cable Communications
Policy Act of 1984, found at 47 U.S.C. §521(6), and Va. Code
§15.1-23.1. 1In identical language, those statutes define a
"cable system" as "a facility, consisting of a set of closed
transmission paths and associated signal generation, reception
and control equipment that is designed to provide cable service
.". The antenna dish and the wires alleged at 922 of the
Bill of Complaint appear to be such a facility, and it could
not be disputed that SMATV provides cable service to the hotels
3 &f Since the ordinance
applies to SMATVs, it cannot be held to discriminate in favor
of SMATVs.
VII. THE SERVICE TAX IS NOT AN EXCESSIVE FRANCHISE
FEE UNDER THE CABLE COMMUNICATIONS POLICY
ACT OF 1984.
Cox Cable's Count VE/ charges that the seven percent ser-

vice tax adds to the five percent franchise fee it already pays

the City pursuant to the franchise agreement, making for, in

3/1t is not known whether SMATV systems serve structures other
than hotels in the City. It is only the hotel SMATVs about
which plaintiff complains.

4/Because the definition in the cited statutes requires that
the cable service be provided to "multiple subscribers" in
order to be a "cable system", the SMATVs complained of by
plaintiff may or may not be "cable systems", depending on
whether the hotel itself or the hotel patron is the subscriber,
and depending on whether any SMATV "system" serves more than
one hotel. However, whether the SMATVs are systems is not ger-
mane to any inquiry in this case, because the ordinance taxes
"cable service", not "systems".

5/same as the individual plaintiff's Count III.
] e
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VIRGINTIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK

JOHN PATRICK TEIXEIRA

SQELIAM ROBERT WILSON, A“n 1—? 1990
Plaintiffs,

V. IN CHANCERY NO. C-90-850

CITVY OF UNRFOLE  YIPEINIZ,

Defendant.
ancd

- COX CABLE HAMPTON ROADS, INC.,

Plaintiff,
. IN CHANCERY NO. (C-90-851
CTTY OF NORFOLK, VIRGINIA,

Defendant . FI LE L\lo C‘;/G 27- 7’)@
l

ORDER
On July 25, 1990, came the parties, by counsel, and were
heard on defendant's Demurrers in these consolidated actions.
Upon consideration of the briefs and authorities submitted by
«:ounsel and of the arguments of counsel, the Court rules as
follows:

With respect to the Demurrers which challenge the Bills of

C'omplaints' prayers for injunctive relief on the ground that
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plaintiffs have an adequate remedy at law, the Court finds that
plaintiffs have an adequate remedy at law and hereby SUSTAINS
the Demurrers to the prayers for injunctive relief, to which
action of the Court plaintiffs note their exceptions.

Further, the Court SUSTAINS the Demurrer to Counts II, IV,
Vv, YT and YII «f the Rill <f Complaint in Chancery Action No.
C90-851 and, with respect to Chancery Action No. C90-850, 3US-
TAINS the Demurrer to Count III and to that part of Count TII
which asserts a claim based on Article I, §12 of the Constitu-
tion of Virginia, and it is ORDERED that all of said Counts or
parts thereof be, and the same hereby are, DISMISSED WITH PREJ-
UDICE, to all of which action of the Court plaintiffs note
their exceptions.

Further, the Court OVERRULES the Demurrer to Counts I and
ITI of the Bill of Complaint in Chancery Action No. C90-851 and
OVERRULES the Demurrer to Count I and that part of Count IT of
the Bill of Complaint in Chancery Action No. C90-850 which
asserts a cliaim based un the First Amendment of the Constitu-
tion of the United States, to which action of the Court defen-

dant notes its exceptions.

64
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Further, plaintiffs being left to pursue their remedy at law,
by way of declaratory judgment or otherwise, on the remaining
Counts, the court ORDERS that these consolidated cases be
transferred to the Law Side of the Court.

With respect to those Counts or parts thereof as to which the
Court has overruled the Demurrers, defendant shall file its
Grounds of Defense on or before August 15, 1990.

All exceptions noted herein were taken on the grounds as
stated in the Demurrers and in the memoranda and briefs submitted
by counsel for the parties, and the Clerk is directed to FILE said

memoranda and briefs as part of the record herein.

ENTERED: @ 5 /§?o
W@/qu

5 JUDGEE CLARKSON, Judge

SEEN AND EXCEPTIONS HQTED:
A fm——‘([ p-q-

C/ {(} é)
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VIRGINIA: ur sk
i
IN THE CIRCUIT COURT FOR THE CITY OF ﬁ
=
COX CABLE HAMPTON ROADS, INC., ) RICHMOND, VIRGINIA
) SUPREME St
Complainant ME COURT OF VIRGINIA
g v RN
v. ) CHANCERY A:’_} _
) CH90-851 ,J““I JAN 2 2 1993
I
CITY OF NORFOLK )
- : SO
Respondent. ) ICHMENS, VIR@INIA
JOHN PATRICK TEIXEIRA and )
WILLIAM ROBERT WILSON, on behalf )
of themselves and others )
similarly situated, )
)
Complainants, )
) .
V. ) : -
) R
CITY OF NORFOLK, VIRGINIA, )
) i "
Respondents. ) 1 41990
:_;._v._.-.‘.al ;. TR D R T ¥
- 5 g C_,- — —
TRANSCRIPT OF TRIAL PROCEEDIN
Norfolk, Virginia
September 10, 1990
Before:
HONORABLE JOHN E. CLARKSON, Judge
. AL
] Norfelk, Virginia
| & Registered Professional Reporters
ahn (804) 627-6554 London, England
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Appearances:

MAYS & VALENTINE

By: JAMES C. ROBERTS, ESQUIRE
WAYNE LUSTIG, ESQUIRE

And

DOW, LOHNES & ALBERTSON

By: BRENT N. RUSHFORTH, ESQUIRE
Counsel for the Complainants

WILLIAMS, WORRELL, KELLY, GREER & FRANK
By: JACK E. GREER, ESQUIRE

M. WAYNE RINGER, ESQUIRE

Counsel for the Respondent

67

4iafte.

Ita.

Norfolk, Virginia

Registered Professional Reporters

(804) 627-6554 London, England




10

11

12

13

14

15

16

17

18

28

20

21

22

23

24

25

4

INDEJX

WITNESSES
ON BEHALF OF THE COMPLAINANTS: Direct Cross
Frank Bowers 8 32
Sam T. Barfield 47 53
Stephen D. Bryant 55 61
EXHIBITS

NO. DESCRIPTION

ON BEHALF OF THE COMPLAINANTS:

1 Utility Service Tax from for July 1990

2 Request to call Miss Utility before digging

3 Copy of Underground Utility Damage
Prevention Act

4 Letter to Cox Cable from Cable Data

5 Spread sheet printout

6 Letter to Cox Cable from Norfolk

Commissioner of Revenue

7 Letter to Cox Cable from Commissioner
of Revenue with Utility Service Tax
form attached

ON BEHALF OF THE RESPONDENT:

1 Cox Cable bill
ARGUMENTS
ON BEHALF OF THE COMPLAINTS:

ON BEHALF OF THE RESPONDENT:

REBUTTAL ON BEHALF OF THE COMPLAINTS:
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FRANKLIN R. BOWERS, called as a witness by
and on behalf of the Plaintiffs, having been duly sworn,
testified as follows:

DIRECT EXAMINATION

MR. LUSTIG: Good morning, Your Honor.
BY MR. LUSTIG:

Q. Mr. Bowers, wou%d you state for Judge
Clarkson your name, address, and your occupation and
position?

A. My name is Franklin R. Bowers. I live at

3393 Herons Gate in Virginia Beach, and I’m vice-president

general manager of Cox Cable Hampton Roads.

Q. Okay. And in your capacity as

vice-president general manager, Cox Cable Hampton Roads --

which if we may we’ll call Cox Cable?
A. Cox Cable.

Q. For purposes of your testimony, what

63
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responsibility do you have with reference to the operation
of Cox Cable in the City of Norfolk?

A. Well, in the City of Norfolk I have the
responsibility for every aspect of the operation and the
profit and loss aspects, anything to do with government

activities, basically overall operation.

K * %

70

#

Norfolk, Virgini
Ziah& Reqgistered Professional Reporters s

F EBOLERS LIRECT




10

11l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

Q. Now, let me ask you whether or not you can
identify the document which I handed to you which has
previously been marked for purposes of identification as

Plaintiffs’ Exhibit No. 2?

A. Yes, sir. This is a bill stuffer that we
7l
Zﬁ-l . Norfolk, Virginia
l.& Registered Professional Reoporters
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did here this summer to request that our customers always
inform Miss Utility or One call when they dig in their
yard so they don’t cut cable lines.

| Q. Okay.

MR.<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>