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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND

HEYWARD & LEE CONSTRUCTION COMPANY, INC.,
a Virginia corporation,
Plaintiff,

v.

CASE NO:

SANDS, ANDERSON, MARKS & MILLER,
a Professional corporation,
serve:

RECEIVED & FU.ED
CIRCUIT COURT

Douglas P. Rucker, Jr., Registered Age1~t
1400 Ross Building
801 East Main Street, Richmond, VA 232f9

MAR

2 91993

Defendant.
BY......•................................•.••.....".. D.C.

MOTION FOR JUDGMENT
COMES NOW,
Company,

Inc. ,

Defendant,

the Plaintiff,

by counsel,

Sands,

Anderson,

Heyward

and moves
Marks

&

Lee Construction

for judgment against the

& Miller,

a

Professional

corporation, on the grounds and in the amount as follows:
1.

Heyward

&

Lee

Construction

Company,

Inc.

("Heyward"), is a corporation duly organized and existing under the
laws of the State of Virginia, with its principal place of business
at 211 West Franklin Street, Richmond, Virginia.
2.

Heyward is the successor in interest to Heyward

Construction Company, Inc., which changed its name to Heyward & Lee
Construction Company, Inc., on April 2, 1992.
3.

Sands, Anderson, Marks & Miller ("Sands, Anderson") ,

is a Professional corporation with its principal office at 801 East
Main Street in Richmond, Virginia.

1

4.
times,

Prior to the events in question, and at all relevant

Heyward

and

Sands,

Anderson

had

a

relationship

as

attorneyjclient.
5.

On or about March 12, 1987, Heyward entered

into an agreement with First Equities Corporative Centers V ("First
Equities 11 ) , a Georgia limited partnership, and others to act as
general contractor for the construction of tenant improvements for
three commercial office buildings and property located in Henrico
County, Virginia, owned by First Equities which real property is
known as the "Forum" (the "Forum 11 ) .
6.

Pursuant

to

its

agreement Heyward

built tenant

improvements for three office buildings and made other improvements
on the Forum.
7.

First Equities failed to pay the sums due Heyward

under the terms of its agreement for the work performed at the
Forum.
8.

In April

1989,

Heyward engaged the

law firm of

Sands, Anderson to represent it in connection with the filing and
enforcement of a mechanic's lien against the Forum where Heyward
had undertaken its work.
9.
filed

a

Memorandum

Contractor,
Office
Office 11 )

on behalf of its client, Heyward, Sands, Anderson

of

for

Mechanic's

dated April 19,
the

circuit

court

1989,
of

Lien

Claimed

by

General

and recorded in the Clerk 1 s
Henrico

County

(the

"Clerk's

in Deed Book 2185, page 67 in the amount of $342,750.58

plus accrued interest, and a separate Memorandum for Mechanic's
2

2

.

Lien

.\

\ ,\t~ '6~·

~L

1

Claimed

by

General

Contractor,

dated

May

13,

1989,

and

recorded in the Clerk's Office of the Circuit Court of Henrico)
County in Deed Book 2209, page 1945 in the amount of $63,535.19
plus accrued interest

(collectively referred to herein as "the

Mechanic's Liens").
10.

On behalf of Heyward in order to perfect and enforce

the Mechanic's Liens, Sands, Anderson filed a Bill of Complaint to
Enforce Mechanic's Lien on October 18, 1989 in the Circuit court
of the County of Henrico in a case styled Hevward Construction
Company,

Inc.

v.

First Eaui ties

Corporate

Centers V,

et al. ,

Chancery No: 087CH89001176-00 (the "Lawsuit").
11.

In filing the original Bill of Complaint,

Sands,

Anderson made as defendants to the lawsuit in addition to First
Equ.i ties the following parties:
Harvey R.
par~~ers

Coleman,

in their

(a)

Joseph· H.

individual

Harmon,

II and

capacities and general

of First Equities; (b) SouthTrust Bank of Alabama, N.A.,

which was the beneficiary of record of a Seven Million Dollar
($7,000,000.00)

deed of trust recorded against the Forum in the

Clerk's Office in Deed Book 2000, page 1490 (the "SouthTrust Deed
of Trust"); and (c) Lawyers Title Insurance Corporation, Trustee,
under the SouthTrust Deed of Trust.
12.
Mechanic's

The

Liens

object
filed

of

the

against

Lawsuit

the

Forum

was

to

perfect

and

have

the

the

court

recognize the indebtedness secured by the Mechanic's Liens as a
valid and existing lien on the Forum and to have the Forum sold to
satisfy the indebtedness owed to Heyward by First Equities.
3
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13.

Subsequent to the filing of the Mechanic's Liens,

but prior to the institution of the Lawsuit, First Equities granted
a deed of trust against the Forum to J. Henry Godwin and Robert G.
Hofheimer, as Trustees, under a deed of trust dated May 22, 1989
and recorded on July 18, 1989, in the Clerk's Office in Deed Book
2198, page 287 (the "Holladay Deed of Trust") to secure repayment
of a

note made by First Equities to W.

Edward Holladay in the

principal sum of Seventy Thousand Dollars ($70,000.00).
14.

Subsequent to the filing of the Mechanic's Liens and

prior to the institution of the Lawsuit, sands, Anderson failed to
update and check the title to the Forum to determine any additional
lienholders or claimants against the Forum.
15.

Sands, Anderson failed to include J. Henry Godwin

and Robert G. Hofheimer, as Trustees, under the Holladay Deed of
Trust and W. Edward Holladay as beneficiary under the Holladay Deed
of Trust as party defendants to the Lawsuit.
16.
Trustees, and

J.

w.

Henry

Godwin

and

Robert

G.

Hofheimer,

as

Edward Holladay as beneficiary under the Holladay

Deed of Trust were necessary parties to the filing of the Lawsuit
to enforce the Mechanic's Liens.
17.

On June 29,

1990, more than six months after the

filing of either of the Mechanic's Liens, Sands, Anderson filed a
First Amended Bill of Complaint to enforce Mechanic's Liens in the
Lawsuit in order to add as party defendant to the Lawsuit, J. Henry
Godwin,

III and Robert G.

Hofheimer,

Edward Holladay, as beneficiary.
4
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Jr.,

as Trustees,

and W.

18.

On

March

1,

the

1991,

parties

to

the

Lawsuit

presented evidence and argument concerning the validity of amount
and priority of the Mechanic's Liens claimed by Heyward against the
Forum.

By letter opinion dated June 10, 1991, the circuit court

of the County of Henrico adjudged that the Mechanic's Liens of
Heyward

had priority

against

the

Forum and

that the

adjusted

amounts of the liens in favor of Heyward totalled $400,219.77 plus
interest on that amount at a rate of 7.5% per annum from March 31,
1990.
19.

SouthTrust Bank of Alabama, N .A., a defendant in the

Lawsuit, and the beneficiary under the SouthTrust Deed of Trust on
the Lawsuit,

appealed the decision of the Circuit Court of the

County of Henrico to the Supreme Court of Virginia on the basis
that Heyward did not timely include as necessary parties to the
Lawsuit the trustees and beneficiary under the Holladay Deed of
Trust.
20.

By order of the Supreme Court of Virginia entered

August 21, 1992, in the case styled SouthTrust Bank of Alabama,
N.C., et al. v. Heyward Construction Comoany, Inc., record number
11425,

appealing the judgment rendered in the Circuit Court of

Henrico County on July 9, 1991, the Supreme Court of Virginia ruled
that the trustees and beneficiaries of the Holladay Deed of Trust
were necessary parties to the Lawsuit, that they were not added as
parties in a timely manner,
Heyward

was

reversed

and

and that the j udqment in favor of

final

judgment

southTrust Bank of Alabama, N.A., et al.
5
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entered

in

favor

of

In addition, the Supreme

\
!

Court of Virginia assessed the costs of the appeal against Heyward
as appellee.
21.

Due to the ruling of the Supreme Court of Virginia

invalidating its Mechanic's Liens

against the Forum and their

priority, Heyward suffered damages in the amount of $400,219.77
plus interest in the amount 7.5% per annum from March 31,

1990

which sum it could not collect from First Equities.
22.

These damages suffered by Heyward would have been

collected from a sale of the Forum authorized by the Circuit Court
of the County of Henrico in the Lawsuit if Sands, Anderson had
included all necessary parties to the Lawsuit.
23.

In addition, Heyward suffered damages in the amount

of $3,570.00 which represents the court costs it incurred in the
Lawsuit in the defense of the appeal of the decision of the Circuit
Court of Henrico County to the Supreme Court of Virginia.
24.

Heyward incurred legal fees in the prosecution of

lawsuit against the Forum in the amount of $68, 889. 00 paid to
Sands, Anderson and an additional $20,000.00 paid to the law firm
of Freeman & Hawkins.
2 5.

The

actions

of

Sands,

Anderson

constituted

negligence in the performance of their duties to Heyward as its
attorneys.
26.

Sands, Anderson was negligent in failing to update

title to the Forum between the time of the filing of the Mechanic's
Liens and the institution of the Lawsuit.

6
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27.
as

necessary

Sands, Anderson was negligent in failing to include
parties

to

the

Lawsuit

within

the

time

period

prescribed by law the trustees and beneficiaries under the Holladay
Deed of Trust.
28.

Sands, Anderson had a duty to Heyward to exercise

a reasonable degree of care, skill and dispatch in execution of the
business entrusted to their professional management by Heyward.
29.

Sands,

Anderson

did

carelessly

and

negligently

represent Heyward in failing to include these necessary parties to
the Lawsuit.
30.

At all times, Sands, Anderson knew or should have

known that Heyward sought to satisfy the indebtedness owed it by
First

Equities

by

the

filing

of

the

Mechanic's

Liens,

the

institution and successful prosecution of the·Lawsuit and the sale
of the Forum to satisfy its Mechanic's Liens.
31.

Sands,

degree of care,

Anderson failed

to

exercise a

reasonable

skill and dispatch required of attorneys under

Virginia law in carrying out the business

for which they were

employed.
32.

As a proximate result of the negligence of Sands,

Anderson, Heyward has been damaged in the amount of $400,219.77
plus interest thereon at the rate of 7.5% per annum from March 31,
1990 and in theI additional sum of $92,459.00.

WHEREFORE, Plaintiff, Heyward
Inc.,

&

Lee Construction Company,

demands judgment against the Defendant,
7

,7

Sands,

Anderson,

I

I

Marks

&

\

Miller,

a Professional corporation,

in the sum of Four

Hundred Ninety-two Thousand Six Hundred seventy-eight Dollars and
seventy-seven cents ($492,678.77) plus interest thereon, together
with their attorneys• fees and costs incurred in this matter, and
such other relief as the Court deems appropriate.
The Plaintiff demands a trial by jury.

HEYWARD & LEE CONSTRUCTION COMPANY, INC.
By Counsel

Edw"a-rd B. Lowry

~p[e,,

rP.

,5:am
Cox, III
Mr , HIE, HAMLETT, LOWRY,
\
RASMUSSEN & TWEEL, P.C.
500 Court Square, Suite 300
P.O. Box 298
Charlottesville, Virginia 22902
(804) 980-9503

r
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND

HEYWARD & LEE CONSTRUCTION COMPANY, INC.,
a Virginia corporation,
Plaintiff,

v.

CASE NO. LW890-4

SANDS, ANDERSON, MARKS & MILLER,
a Professional corporation,
Defendant.

DEMURRER
COMES NOW defendant Sands, Anderson, Marks & Miller, P.C. ("Sands,
Anderson"), by counsel, and demurs to plaintifrs Motion for Judgment on the grounds
that the Motion for Judgment fails to allege facts sufficient to establish a claim cognizable
under the laws of the Commonwealth of Virginia.
1. Plaintiff alleges in paragraph 18 of the Motion for Judgment that the
Circuit Court of the County of Henrico ruled in favor of plaintiff and granted the relief
sought in the suit filed in March 1991, on plaintiff's behalf, by Sands, Anderson. As a
matter of law, the manner in which this suit was brought, the legal sufficiency of the suit
and the decision regarding what parties were necessary to the suit could not have
constituted a breach of the legal standard of care by Sands, Anderson because the trial
court, by its decision, affirmed Sands, Anderson's compliance with the legal standard of
care. Subsequent rulings by the Supreme Court of Virginia which were not foreseeable to

9

Sands, Anderson or to the Circuit Court at the time of the original filing or litigation of
the lawsuit cannot create a retrospective breach of the legal standard of care.
2. The inability of Sands, Anderson to predict the future evolution of case
law as interpreted and fonnulated by the Supreme Court of Virginia subsequent to the
filing of a lawsuit does not constitute legal malpractice. Every action and decision made
by Sands, Anderson at the time of the filing and litigation of the mechanic's lien lawsuit
were well supported by the laws of the Commonwealth and were affmned by the trial
court to be correct and supportable by those laws as they existed and as they were
reasonably interpreted at that time. Sands, Anderson's professional services cannot be
judged by hindsight after the Virginia Supreme Court provided additional interpretations
of the applicable law concerning mechanic's liens.
3. Plaintiff's Motion for Judgment fails to state a claim upon which relief
may be granted.
WHEREFORE, Sands, Anderson respectfully requests the Court to sustain
this Demurrer and dismiss plaintiff's Motion for Judgment.
Respectfully submitted,
SANDS, ANDERSON, MARKS & MILLER, P.C.,
By Counsel

:10
-2-

Of Wharton, Aldhizer & Weaver
100 South Mason Street
Harrisonburg, Virginia 22801
(703) 434-0316
Counsel for Sands, Anderson,
Marks & Miller, P. C.

CERTIFICATE
I hereby certify a true copy of the foregoing Demurrer was mailed this 29th
day of April, 1993, postage prepaid, to Edward B. Lowry, Esquire and James P. Cox, III,
Esquire, Michie, Hamlett, Lowry, Rassmussen & Tweel, P.C., Post Office Box 298,
Charlottesville, Virginia 22902, counsel for Heyward & Lee Construction Company, Inc.

~

Anderso~

,-"4 jJ A

Counsel-ofiands,
MHRIC48950/AZ2

11.
- 3-

-

Miller, P.C.
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND
HEYWARD & LEE CONSTRUCTION COMPANY, INC.,
a Virginia corporation,
Plaintiff,

v.

CASE NO. LW890-4

SANDS, ANDERSON, MARKS & MILLER,
a Professional corporation,
Defendant.
ORDER GRANTING DEFENDANT'S DEMURRER
Having heard arguments from counsel for plaintiff, Heyward & Lee
Construction Company, Inc. and counsel for defendant Sands, Anderson, Marks & Miller
at the hearing conducted on September 27, 1993, and having considered the authorities
presented to this Court by both parties in their memorandum of law, this Court hereby
SUSTAINS defendant's demurrer; and further
ORDERS that this case be, and hereby is, DISMISSED WITH PRFJUDICE.
ENTERED this ~-'d dayof

~~

, 1993.

A Cc·p:r,

'i'este:

1.2

IVA P:.. PURDY:'fi Cle1;k

..

I

I ASK FOR THIS:

(~·u~Q

PhifiiPE.SOne
Ronald D. Hodges
Marshall H. Ross
WHARTON, ALDHIZER & WEAVER
100 South Mason Street
Harrisonburg, VA 22801
(703) 434-0316

Counsel for Defendant
SEEN AND

OBJECTED~

/

/

~~~

.. ~~~
I"Y

Edwal'dB:
James P. Cox, ill
Denise Y. Lunsford
MICHIE, HAMLETI, LOWRY,
RASSMUSSEN & TWEEL, P.C.
Post Office Box 298
Charlottesville, VA 22902
(804) 977-3390

Counsel for Plaintiff

-2-
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF RiCHMOND

HEYWARD & LEE CONSTRUCTION COMPANY, INC.

Plaintiff

v.

CASE NO: LW890-4

SANDS 1 ANDERSON, MARXS

&

MILLER,
Defendant

NOTICE OF APPEAL

The Plaintiff, Heyward & Lee Construction Company, Inc., by
counsel, hereby gives Notice of Appeal from the Order Granting
Defendant's Demurrer of this Court entered on November 1, 1993, and
further gives notice that a statement of facts and other incidents
of trial will be filed all in compliance with the Rules of the
supreme Court of Virginia.
Respectfully submitted,
LEE CONSTRUCTION
COMPANY, INC.

HEYWARD &

By Counsel
~·

rd B. Lowry, Esq.
s P. Cox, III, Esq.
~~
ise Y. Lunsford, Esq.
Michie, Hamlett, Lowry,
Rasmussen & Tweel, P. c.
soo Court Square, suite 300
P.O. Box 298
Charlottesville, VA 22902

lJ

(804) 977-3390

1

1.4

..

CERTIFICATE

:r hereby certify that a true and accurate copy of the
foregoing was mailed to Ronald D. Hodges, Wharton, Aldhizer &
Weaver, 100 s. Maso.l), Street, P. o. Box 809, Harrisonburg, Virginia
22801 on November jQ_, 1993.

~st~:=;II

2

1.5

A§SIGBMENT OF EBROR
'l'he Circuit court of the City of Richlllond Hrred in sustaininq

the Demurrer of the Appellee by order, entered November 1 1 1993,
since as a matter of law the Motion for Juagmenc states a cause cf
action upon which relief can be granted •

. 1.6

