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VIR G. (N'I A: . 
' IN THE CIRCUIT COURT FOR 1HE COUNTY OF CHESTERFIELD 

·JEANS. FULGHUM, Plaintiff, 

v. Case No.: _____ _ 

BRENDA P. CUMMINGS 
KALEIDOSCOPE 
750llron Bridge Road 
Richmond, Virginia (Chesterfield County, Defendant. 

MOTION FOR JUDGMENT 

Comes now the plaintiff, JeanS. Fulghum by counsel, and moves for judgment against the 

defendant, Brenda P. Cummings, by virtue of the following: 

1. On or about December 21, 1987, Kenneth V. Cummings, Jr. and Brenda P. 

Cummings executed a Deed of Trust Note payable to "Larry W. Primm or order" in the sum of 

$45,000.00 plus interest thereon at the rate of ten percent (10%) per annum. Kenneth V. 

Cummings, Jr. has since departed this life. (A copy of said Note is attached hereto and 

incorporated herein). 

2. On September 20, 1996, the above mentioned Note was assigned to your plaintiff, 

Jean S. Fulghum, and her husband, Arthur T. Fulghum, Ill, as tenants by the entireties with 

survivorship as at common Jaw. Arthur T. Fulghum, III, departed this life on May 14, 1997, 

survived by his widow, JeanS. Fulghum. 

3. By the terms of the above mentioned Note, defendant and her husband were to pay: 

Monthly increments of interest only payable for a tenn of six years, 
with the principal and any unpaid interest due and payable at the end 
of that six year term; said payments of interest to begin upon 
completion of the improvements on the property utilized to secure 
this indebtedness, to which document reference is made for a more 



particular description. Said six year term and its termination time 
shall run from the date of the above mentioned completed . 
improvements. 

4. The property described in the Deed of Trust securing the indebtedness owed by 

virtue of the above mentioned Note is the property located on the east side of State Route 10 near 

its intersection with Kingsland Road on which the business known as the 11KALEIDOSCOPE" is 

located. 

5. A Certificate of Occupancy for use of the property described above was issued by 

the County of Chesterfield on October 11, 1990, indicating completion of construction. 

6. By virtue of the terms of the above mentioned Note, monthly interest payments of 

ten percent (10%) per annum were to begin upon completion of the improvements to the described 

property; therefore, monthly interest payments were to start in November, 1990. 

7. Demand for payment was made by letter dated February 11, 1997, a copy of 

which is attached hereto. 

8. Based on the foregoing, defendant is in default and owes the following amounts: 

Annual interest from 
Nov, 1990 through Nov, 1997 

Principal payment 
Through 12/21/97 

$27,000. 
$45.000. 
$72,000. 

WHEREFORE, plaintiff demands judgment against the defendant, Brenda P. Cummings, 

in the sum of $72,000 with interest at the rate of ten percent (10%) per annum thereafter, until 

paid, plus costs. 

JEAN S. FULGHUM 

cb--~ By ________________ ~ 
Of Counsel 



Charles W. Beddow, p.q. 
BEDDOW, MARLEY AND ASSOCIATES 

' P. 0. Box 145 
ChesterfieJd, Virginia 23832-0145 
(804) 748~2277 
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DEED OF TRUST NOTE 
~ 

~ 

sooK 3 0 0 OrAGE 

December 21, 1987 

·cheste.rfield, Virginia · 
: ; 
' I 

, I 

j 1 

:! ! ~ 
!: FOR VALUE RECEIVED, the undersigned, promise to pay to LARRY 
flW. PRIMM, or order at his residence or at such other plac~ as the f: 
;!holders hereof may designate in writing, the principal sum of I 

j;FQRTY-FIVE THOUSAND AND N0/100 DOLLARS ($45,000.00) plus ~ntcrest 
~Jthereon at the rate of TEN AND PERCENT (10.00%) pe~ annum; on the 
Hunpaid balance, payable as follows: 
II 

II Monthly increments of interest only payable for a tcim of 
!~ six years, with the principal and any unpaid interest due 

r : 

j; and payable at the encl of that six year term; ·said p&ymcnts 
of interest to begin upon completion of the improvem~nts on . 

H the property utilizecl to secure t~is indebte~ness, t~ which I ' 

p document reference is made for a more particular description. : 
li Said six year term and its termination time shall run from l 

· the date of the above mcn'tioned completed improvement:s. 
ji 
d Borrowers shall pay to the Noteholders a late charge .of five , 
J!percent of any monthly installment not received by the Noteholders~ 
·:within fifteen days after the installm•nt is due~ 
I i J I 

~ lf d~tault "be made in the payment of any installment :under 
ithis note, the entire principal sum shall be at once due ~nd 

!
!payable without notice at the option of the holder ·of this note. 
iFailure to exercise this option shall not constitute a waiver of 

:.the right to exercise the same in the ·event of any subsequent 

i 
i 
i 
i 

lj default. 

1: Presentment, protest and nGtioe are hereby waived. The ; 
l=makers and endorsers of this note also waive the benefit of the : 
.!Homestead Exemption as to this debt, and agree to pay all ~expensesi 
pincident to collecting the same, including a reasonable a~torney'si 
1i£ea. ~ight of anticipation is reserved. 
'i 

ll This note is secured by a Deed of Trust of even date herewith~ 
!~on property in Chesterfield county, virginia, and this note is to : 
l;be construed according to the laws of the Commonwealth of • 
Ji Virginia, 

" H WITNESS the following signatures and seals: 
Cl r I~ .. 
q 

; i 



~EDDOW, MARLEY & ASSOCIATES 
Attorneys & Counselors at Law 

9830 Lori Road 
Post Office Box 14 S Charles W. Beddow 

Howard S. Madey 
John J. Treder 
William T. fitzhugh 
W'elliam It Keown 

· Chesterfield, Virginia.238JZ .. Ol45 

Mr. Kenneth V. Cummings, Jr .• and 
Mrs. Brenda P. Cummings 
KALEIDOSCOPE 
7501 Iron Bridge Road 
Chesterfield, Virginia 23832 

February 11, 1997 

Re: Deed of Trust Note to Larry W. Primm 

Dear Mr. and Mrs. Cummings: 

Telephone 804-74~2277 
Telccopier 804-796·6775 

You will note from the enclosed copy of an Assigmnent of Deed of Trust Note that Larry 
W. Prinun has assigned your $45,000 Deed of Trust note to JeanS. and Arthur T. Fulghum. 
Therefore, all future correspondence and payments are to be made to Mr. and Mrs. Fulghum at 
11647 Jefferson Davis Highway, Chester, Virginia 23831. 

Since payment of the entire pripcipal sum of $45,000 plus interest at the rate of 10% per 
annum was due and payable six years after completion of the improvements at the Kaleidoscope, 
that tbne bas passed and the entire balance plus interest is now due and payable, Therefore, please 
take ~is letter as both a Notice of Assignment and a demaQd for payment in full . 

. 
Please understand that this letter is an attempt to collect a debt and, unless you notify us 

within thirty (30) days after you receive this Notice, telling us you dispute this debt, or any portion 
of it, we will assume the debt is valid. 

If you notify us in writing within thirty (30) days that the debt, or any portion of it is 
disputed, we will obtain verification of the debt and mail a copy to you. 

We may proceed with suit and/or foreclosure against you without waiting the thirty (30) 
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VIRGINIA: 

IN THE CmCUIT COURT OF COUNTY OF CHESTERFIELD 

JEAN S. FULGHUM, 

v. 

BRENDA P. CUMMINGS, 
KALEIDOSCOPE 

) 
Plaintiff, ) 

) 
) 
) 
) 
) 

Defendant. ) 

Case No. CL97-1049 

GROUNDS OF DEFENSE 

COMES NOW, the Defendant, Brenda P. Cummings, by counsel, an~ for her Grounds 

of Defense, states as follows: 

1. The Defendant admits to the allegations in Paragraphs 1 and 4 in the motion for 

judgment. 

2. Paragraph 3 requires no response since the terms of the note speak for 

themselves. 

3. Paragraph 7 requires no response since the terms of the letter speak for 

themselves. 

4. The Defendant avers that she has no knowledge of the allegations contained in 

Paragraph 2 of the motion for judgment, and calls for strict proof thereof. 

S. The Defendant denies the allegations in Paragraphs 6 and 8 in the motion for 

judgment. 

6. With regard to Paragraph 5, the Defendant admits that the certificate of 

occupancy was issued on October 11, 1990, but denies that the issuance of the certificate 

\() 



constituted oompletion of construction as contemplated by the parties to the note and the 

contract. The contract explicitly required that the premises be completed in a turnkey fashion. 

7. The note in question is a deed of trust note, is payable to Larry Primm in the 

face amount of $45,000.00, and is a second deed of trust against the property described 

therein. 

8. There is a first deed of trust against this property, said deed of trust being held 

by Peoples Bank of Virginia, dated June 24, 1987, recorded June 24, 1987, in the Clerk's 

Office of the Circuit Court of Chesterfield County, Virginia, in Deed Book 1876, page 1362, 

which deed of trust was re-recorded in Deed Book 1905, page 1726. A copy of said deed of 

trust is attached hereto as Exhibit "A." It has a face amount of $440,000.00. 

9. The deed of trust note being litigated grew out of a certain contract dated March 

25, 1987, between Larry W. Primm Construction, Inc., Larry W. Primm, individually, and 

Kenneth V. Cummings, Jr., and Brenda P. Cummings. A copy of this contract is attached 

hereto as Exhibit "B." 

10. The relationship of the second deed of trust and the aforesaid contract is 

indicated by the terms of the Promissory Note secured by the deed of trust. A copy of which 

note is attached hereto and marked Exhibit "C", which note reads in pertinent part as follows: 

Monthly increments of interest only payable for a term of six years, with the 
principal and any unpaid interest due and payable at the end of that six year term; 
said payments of interest to begin upon completion of the improvements on the 
property utilized to secured this indebtedness, to which document reference is made 
for a more particular description. Said six year term and its termination time shall 
run from the date of the above mentioned completed improvements. 

11. Your Defendant alleges that the improvements referred to in the aforesaid deed 

of trust note are the improvements which were contracted for in the contract attached as 

\ \ 



Exhibit "B," and that consequently, the deed of trust, promissory note, and the contract must 

be read together to ascertain the intentions of the parties herein. 

12. Your Defendant alleges that Larry W. Primm and Larry W. Prjntm 

Construction, Inc., never completed the work called for under the contract, and consequently, 

it cannot be ascertained, for purposes of instituting collection proceedings, when the six year 

period referred in the quoted language from the Promissory Note contained in Paragraph 10 

hereof in fact began, if at all. 

13. Your Defendant alleges that the amount secured by this deed of trust is 

uncertain and disputed and is not due as alleged by the Plaintiff, JeanS. Fulghum, in her 

Motion for Judgment and in her attorney's letter to the Defendant dated February 11, 1997, 

and attached as Exhibit "D." 

14. Your Defendant further alleges that as a result of Larry W. Primm's failure to 

complete the improvements called for in the contract previously referred to herein, your 

Defendant suffered various damages including, but not limited to: 

(a) the costs to her of completing said improvements; 

(b) her loss of business by not being able to open her business in occupation 

of said improvements as contracted for; 

(c) expenses incurred by her in the employment of personnel to staff her 

business in anticipation of being able to occupy said property on a date certain when in fact she 

was prevented from doing so by failure of the Larry W. Primm to complete the work in a 

turnkey fashion; and 

(d) interest expense (approximately $98,312.53) paid by your Defendant to 

Peoples Bank of Virginia from January of 1988 until the final occupancy permit was issued on 

\ ---~ . 



October 11, ·1990; this was interest to be paid under the terms of the contract by Larry W. 

Primm: 

Contractor will pay all loan origination fees, points and interest on Buyer's construction 
loan that would be generated by a $325,000.00 loan; said costs to run until completion 
of the improvements in a turnkey fashion and final occupancy is had. 

Larry Primm refused to pay the aforesaid interest during the aforesaid period of time. 

15. Defendant denies that she owes the Plaintiff the amount claimed or any amount. 

WHEREFORE, Defendant demands that this action be dismissed and that the 

Defendant recover from Plaintiff its costs expended in this action. 

Oliver D. Rudy 
RUDY, EVANS & MIKULA 
P.O. Box 58 
Chesterfield, VA 23832 
Tel: (804) 748-3600 
Fax: (804) 748-4671 

p~ t.- •. 
.. .... c: 
·;. . • ~=! 

CERTIFICATE OF SERVICE 

I hereby certify that a true and exact copy of the foregoing was mailed, postage 
prepaid, this 30th day of December, 1997, to Charles W. Beddow, Esquire, at Beddow, 
Marley & Associates, P.O. Box 145, Chesterfield, VA 23832~ f) \ 

~:.>.~ 
Oliver D. Rudy \ 



VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF CHESTERFIELD 

JEANS. FULGHUM, Plaintiff, 

v. Case No.: CL97-1049 

BRENDA P. CUMMINGS 
KALEIDOSCOPE, Defendant. 

ll,EA OF STATUTE OF Lll\fiTATIONS 

Comes now the plaintiff, by counsel, and in response to the defendant's Grounds of 

Defense claim of damages as a result of Larry W. Primm's or Larry W. Primm Construction, 

Inc.'s failure to complete certain work alleged to be required, states that plaintifrs claims are 

barred by the Statute of Limitations. 

Charles W. Beddow, p.q. 
BEDDOW, MARLEY, TREXLER & FITZHUGH 
P. 0. Box 145 
Chesterfield, Virginia 23832-0145 
(804) 748-2277 

CERTIFICATE 

c::J 
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:;~~~~·~ 
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... :.. ···! .:: 
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I hereby certify that a true copy of the foregoing Denmrrer was maiJed, postage prepaid, 
to Oliver D. Rudy, Es'Nl,re, RUDY\ EVANS AND MIKULA, P. 0. Box 58, Chesterfield, 
Virginia 23832, this 3o!... day of ~ ~ , 1998. 

- ~\) 

~ ·.!f~ 
Charles W. Beddow 



;, VIRGINIA: IN THE CIRCUIT C 
CHESTERFI 

RICHMOND, VIRGINI6 --------------------------------] 
JEAN s. FULGHUM, H 

Plaintiff, 
v. 

BRENDA P. CUMMINGS 
KALEIDOSCOPE, 

II 
II 
II case No. 
II CL97-1049 
II 
II 
II 

Defendant. U ________________________________ ] 

Before: HONORABLE T. J. HAULER, JUDGE 

TRIAL PROCEEDINGS 

August 25, 1999 
Chesterfield, Virginia 

ORIGINAL 

CHANDLER and HALASZ, INC. 
Registered Professional Reporters 

P.O. Box 9349 
Richmond, Virginia 23227 

(804) 730-1222 

.. · .. . _-.;:, 

Reported by: Vioto~ia v. Halasz, RPR 
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1 (Court reporter sworn) 

2 MR. RUDY: Good morning, Your Honor-. 

3 MR. BEDDOW: Good morning, sir. 

4 THE COURT: This is civil Action 97-1049, 

5 Jean s. Fulghum versus Brenda P. cummings 

6 Kaleidoscope. This matter was originally scheduled 

7 to be heard before Judge Daffron. I understand that 

8 there are some outstanding matters that need to be 

9 addressed before we can get into the merits· on this. 

10 I have reviewed the file. I just got it 

11 this morning, but I have reviewed the file. I see 

12 that there is an outstanding demurrer to the grounds 

13 of defense that was filed. 

14 MR. BEDDOW: Yes, sir, the demurrer goes 

15 to the basis of the claims by the defendant, really 

16 claims against --

17 THE COURT: Offset. 

18 MR. BEDDOW: ~ot offset, sir. That might 

19 be one of the issues as we go through the case. By 

20 way of we would like to call them offsets if we 

21 are not, I guess, precise in what we are doing. 

22 THE COURT: It's not pled as a 

23 counterclaim so is there any way I can consider it 

24 other than offset if there is merit to it? 

25 MR. BEDDOW: I think it's probably 

CHANDLER and HALASZ,. INC. 
(804) 730-1222 



1 statutory recoupment --

2 THE COURT: Recoupment. 

3 MR. BEDDOW: Under 8.01-422. 

4 THE COURT: 422. 

5 MR. BEDDOW: By way of setoff, the claim, 

6 any setoff claim must be liquidated and everything 

7 that the defendant has alleged are in liquidated 

8 claims. And under statutory recoupment it does not 

9 have to be liquidated. But the statute of · 

10 limitations applies in the case of statutory 

11 recoupment. That•s 8.01-422. And by way of, by way 

12 of -- I have copies of that code section. 

13 THE COURT: I'm getting it up here on the 

14 screen. 

15 MR. BEDDOW: The case of Neeley versus 

16 White deals with statutory recoupment. 

17 First, let me let counsel have -- ask 

18 Your Honor to cpnsider a break out by Professor Burke 

19 of the characteristics of setoff common law 

20 recoupment, statutory recoupment in a counterclaim. 

21 As Your Honor has indicated clearly it•s not in the 

22 form of a counterclaim. And I have some case law to 

23 support that position. 

24 

25 liquidated. 

Setoff, as I stated before, must be 

Common law recoupment cannot be used 

CHANDLER and HALASZ, INC. 
(804) 730-1222 
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1 against a sealed instrument. In this case the note 

2 su~d on is a sealed document. So the only way that 

3 the defendant could proceed would be under 8.01-422. 

4 Now in that case, in that statutory 

5 recoupment, in that case the law says that the 

6 statute of limitations apply. And that's found in 

7 Neeley versus White, 177 Virginia 358. And I think 

8 specifically on page 363 is the principle, started 

9 the principle that I'm talking about. It talks about 

10 those two instructions. And the instructions had to 

11 do with or to the effect that if the three notes 

12 aggregating a thousand dollars were due more than 

13 five years before the special plea was filed then 

14 they were barred by the statute of limitations and 

15 could not be the basis of recovery in favor of White. 

16 This constitutes a legal matter of defense in his 

17 behalf. The plea was filed December 25th, 1939 and 

18 discl9ses that the last note was due February 2nd, 

19 1940 which of course showed the notes were barred by 

20 the statute. we think the Court should have granted 

21 these instructions. The record discloses clearly 

22 that the notes were barred. 

23 So -- and if you read earlier, this case 

24 involves statutory recoupment which -- of which 

25 8.01-422 is the modern version. 

CHANDLER and HALASZ, INC. 
(804) 730-1222 
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1 : So with that said the statute of 

2 limitations applying to the defendant's grounds. of 
! 

3 defense, I believe that as the evidence develops 

4 there will be several critical dates that Your Honor 

5 may be interested in. 

6 Now I understand that from one of the 

7 witnesses that one of these dates may be in error, 

8 but by way of my list I have -- the contract under 

9 which the Kaleidoscope up on Route 10 was constructed 

10 provided both for the construction of the building 

11 and for the purchase of the real estate on which the 

12 building was to be constructed. The note that is the 

13 subject of this litigation is part of the payment for 

14 the real estate purchase. The construction contract 

15 was dated March 25, 1997. The note that we are suing 

16 on was dated December 21, 1987. 

17 I have noted here that the contract to --

1~ Mr. Primm left the job July of 1988. That may be in 

19 error .. The temporary occupancy permit, first one I 

20 have is January 26, 1990. But I am told that she 

21 took possession of the building in December of 1987 

22 back when the note was signed. 

23 Then the construction loan final draw was 

24 in October of 1990. The final Certificate of 

25 Occupancy was issued October 10, 1990 and we filed 

CHANDLER and HALASZ, INC. 
(804) 730-1222 
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1 our present action on the note December of 1997. 

2 So complaints by the defendant as to 

3 faulty construction or cost or anything associated 

4 with the construction surely is barred by a five-year 

5 statute of limitations. And that 8.01-230 of the 

6 Code talks about when the cause of action would 

7 accrue. And that's when the breach of the contract 

8 occurs. 

9 And even if the Court were to look at Ms. 

10 cummings with a view toward doing equity, the case 

11 law says that the law of equity observes the law. 

12 And as far as statute is concerned, the statute would 

13 apply. 

14 Thank you, sir. 

15 THE COURT: Thank you, Mr. Beddow. 

16 Mr. Rudy, when are you claiming this 

17 contract would breach? 

18 MR. RUDY: When am I claiming that it was 

19 breached? When he failed to complete the job. 

20 THE COURT: All right. Well, if that's 

21 the case, that has to go back to some time in 1 88 

22 then. 

23 MR. RUDY: Well, we don't know, because 

24 the temporary occupant -- the final occupancy permit 

25 was issued in october of 1990. 

CHANDLER and HALASZ, INC. 
(804) 730-1222 
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1 THE COURT: Correct. 

2 MR. RUDY: Between 1 88 and 1 90. I mea.n 

3 there was still an effort to try to get him to 

4 complete the work, which he did not do, so .•. 

5 THE COURT: Well, even if you assume that 

6 it occurred no later or as late as October of 1990 

7 that that•s when the breach actually occurred, how do 

8 you reconcile that with the five-year statute? 

9 MR. RUDY: Well, you have, Your· Honor, 

10 number one, first of all, I think this is just plain 

11 setoff. And I would show the case that -- the court 

12 the case of City of Richmond versus the telephone 

13 company. In that case the city sued the telephone 

14 company and said they owed a franchise tax which the 

15 city claimed was due and owing. The telephone 

16 company said, We don't owe it, but even if we do, you 

17 have been illegally collecting a tax from us for the 

18 use of your streets in order to hang, to hang our 

19 lines on since 1931 or 1 32, somewhere in there, and, 

20 and we, we have overpaid that and we, we are setting 

21 that off against what you are claiming. 

22 And the court at page, on page, Your 

23 Honor, that would be the last page, down at the 

24 bottom, says that the defense of recoupment is not 

25 barred by the statute of limitations so long as the 

CHANDLER and HALASZ, INC. 
(804) 730-1222 



1 main adtion out of which the claim arose is timely. 

2 Th~re isn't any question 

3 MR. BEDDOW: I'm sorry, what page? 

4 THE COURT: Second to the last paragraph. 

5 MR. RUDY: Second to the last paragraph. 

6 Now if you read about -- and further up 

7 on that page, Your Honor, the fourth paragraph down, 

s the elements of common law recoupment are set out in 

9 Burke's Pleading and Practice. Recoupment must arise 

10 out of the same transaction. The amount need not be 

11 liquidated. There can be no recovery over -- that 

12 means you can't award us any more than -- you can't 

13 give us a judgment. 

14 The right to recoupment must be shown by 

15 a plea in the general issue. 

16 Now, I don't know what else we could have 

17 done as far as pleading any more to set up the 

18 setoff. It was to the general issue. We did not 

19 file it as a counterclaim, we did not seek to, to 

20 ask, we didn't ask for any money. We just said, We 

21 don't owe this lady because Larry Primm owes us. 

22 We set up -- and, as a matter of fact, 

23 Your Honor, we did set up in there one bit of 

24 liquidated damages and that is in our bill. We claim 

25 that he, that she had had to pay about $98,000 in 
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1 interest charges because he had agreed to pay them 

2 until final occupancy, I mean until the final 

3 occupancy permit or the certificate of Occupancy was 

4 granted. 

5 So -- and, and the statute that Mr. 

6 Beddow refers to, this pleading, equitable defenses 

7 in 422, if you read the history of that statute, that 

8 thing was meant to enlarge the rights of people to 

9 claim setoff. It wasn't meant to diminish ~t. 

10 And when you look at that section in 

11 connection with 233, 8.01-233, which I have a copy of 

12 if you don't -- here. 

13 See, what happened was, 3.8 or 3:8 

14 recognized the counterclaim as a pleading. And 233 

15 says when a counterclaim is filed. Well, we didn't 

16 file a counterclaim in this case. consequently, the 

17 statute of limitations as far as that part of it is 

18 not applicable in this case and what we have is just 

19 a simple setoff. 

20 Now there are other issues, I grant you, 

21 in the case to get to before we get to the setoff 

22 because you have got hold and due course issues and, 

23 and the like. But as far as the statute of 

24 limitations is concerned it, it doesn't appear to me 

25 under that, in other words, that C&P case and city of 
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1 Richmorid case looks like to me it•s right on point. 

2 An4 particularly that language in that paragraph that 

3 talks about the elements of common law recoupment. I 

4 mean it looks like to me my pleading is on all fours 

5 with that paragraph. And consequently not being a 

6 counterclaim we wouldn't be -- our setoff is not 

7 barred. 

8 Now we can•t get any money. And we knew 

9 we weren't going to ever get any money from Mr. Primm 

10 in this case anyway. But as far as being able to 

11 setoff, assuming Ms. Fulghum is not a holder in due 

12 course, I think it's clearly allowed by these cases 

13 and, and is envisioned by the statute. 

14 THE COURT: How about the provision under 

15 the common law recoupment that it cannot be used 

16 against a sealed instrument? 

17 MR. RUDY: That's been changed by the 

18 ordinance; by the statute. 

19 MR. BEDDOW: 1965 case, Richmond case, 

20 Richmond telephone. 

21 MR. RUDY: Your Honor, the statute has 

22 been changed so that that does not, it doesn•t 

23 that the fact that it•s a sealed document doesn't 

24 matter anymore is what I'm saying. And I thought I 

25 had that here somewhere. But I represent to the 
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1 Court that, I mean, given a few minutes I believe I 

2 could, could point that out. I mean I understand 

3 that's in there, but the law has been changed since 

4 then. 

5 MR. BEDDOW: Your Honor, may I ask 

6 counsel, he has mentioned setoff, common law 

7 recoupment, that's the telephone company case. And 

8 then he also refers to 422 which is statute 

9 recoupment. What is he trying to present by way of 

10 his theory, sir, which one? 

11 MR. RUDY: My theory is the same theory 

12 that was recognized by the Court in the C&P case. 

13 I'm not, I mean I just, I just plead a common law 

14 recoupment or setoff. I mean I think they are the 

15 same. I don't know that there is, that there is that 

16 much, much difference. And I think that 422 kindly 

17 embodied all of that. 

18 And there is a, there is a ca~e, Your 

19 Honor, Doctors Bremner versus -- oh, Bremo versus 

20 Doctors Building Partnership -- you got that one? 

21 MR. BEDDOW: I got it. 

22 MR. RUDY: Okay. Which is in 251 

23 Virginia 74. Which goes into a discussion of that. 

24 

25 well --

MR. BEDDOW: That case only says that --

CHANDLER and HALASZ, INC. 
(804) 730-1222 



1 THE COURT: First of all, this telephone 

2 COl\\pany case is decided on the basis of common ·law 

3 recoupment. This case, Bremner versus Doctors 

4 Partnership is statutory recoupment. 

5 MR. RUDY: That, Your Honor, I got that 

6 case mainly to show about the counterclaim, I mean 

7 trying to make the distinction that we did not file a 

8 counterclaim and therefore we weren't barred by the, 

9 by the statute of statute of limitations b~cause of 

10 the counterclaim. 

11 MR. BEDDOW: May I respond, Your Honor? 

12 MR. RUDY: And, Your Honor, I refer you 

13 to that page, the final page of that where there is a 

14 discussion of 8.01-422 and what it said and what 

15 what the changes that were made in the law became. 

16 think it might be in this case where it talks about 

17 the --

18 MR. BEDDOW: The Bremner case had to do 

19 with a nonsuit and whether the pleading that was 

20 filed under 422 was a counterclaim. 

21 THE COURT: To the pleading. 

22 MR. BEDDOW: Yet it was not a 

23 counterclaim so therefore the nonsuit could have 

24 taken and was properly granted. 

25 THE COURT: That's the way I see it. 
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1 MR. RUDY: But if you read that language 

2 at •the bottom of page 3, the commission recommended 

3 that the title be changed from special pleas of 

4 setoff to pleas of equitable defenses, and then they 

5 changed it even more when they recodified it in 

6 8.01-422. 

1 But if the Court would advise me how I 

8 could do any more than, than, than to comply with 

9 the, with the rule 8 down in the C&P case tn that 

10 fourth paragraph from the on page 4. I mean I 

11 think my pleading is on all fours with the language 

12 of that, of that case. And then it says that a 

13 defense of recoupment is not barred by the statute of 

14 limitations so long as the case she files has been 

15 timely filed. 

16 THE COURT: I'm sure Mr. Beddow is going 

17 to tell us both. 

18 MR. RUDY: .well --

19 MR. BEDDOW: Judge, I'm trying to 

20 separate the history of section 8.01-422, and it has 

21 remained virtually unchanged. There were some 

22 suggested changes by the Code commission, but if you 

23 look at starting with the code --

24 MR. RUDY: overwhelming me with paper, 

25 Charlie. 
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1 MR. BEDDOW: The top one is the current 

2 code section. And then what I have attached fr~m 

3 starting with the code of 1918 then the code of 1924, 

4 then the 1957 replacement volume. so starting in 

5 1918 at the bottom of the second.page is the 

6 predecessor of 8.01-422. And if you read that the 

7 language is almost identical to the current version. 

8 Counsel represents to the Court that it 

9 was changed. The Code Commission I think considered 

10 changing it, but did not change it. It was not 

11 changed by the General Assembly. 

12 So -- and Your Honor has correctly 

13 pointed out that in the City of Richmond versus 

14 telephone company case cited by counsel dealing with 

15 common law recoupment it clearly says that it cannot 

16 be used against a sealed instrument, and that's what 

17 we have here, sir. 

18 MR. RUDY: Your Honor, if it comes down 

19 to that point, I'm representing to you as an officer 

20 of the court that it·no longer applies; that thing 

21 about it can't be applied to a sealed instrument is 

22 no longer applicable. 

23 Now, I don•t, I can•t seem to locate that 

24 right here, but I read that in my research on this 

25 thing and I can find that. 
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1 THE COURT: It seems to be a crucial 

2 issue. 

3 MR. RUDY: I mean if that's where you 

4 are. 

5 THE COURT: It is. 

6 MR. RUDY: Huh? 

7 THE COURT: It is. 

8 MR. RUDY: In other words, if it doesn't 

9 apply to a sealed instrument you are going ·to -- and 

10 I am not trying to put words in your mouth you are 

11 inclined to say that the plead of the statute of 

12 limitations would be overruled. 

13 THE COURT: Let's say I'm leaning that 

14 way. 

15 MR. RUDY: Huh? 

16 THE COURT: Do you want me to recess and 

17 give you all a few minutes? 

18 MR. RUDY: could you, please? 

19 THE COURT: I would be more than happy to 

20 do that. If I am wrong about that, Mr. Rudy, I want 

21 to know that. I certainly don't want to have to 

22 retry this case again. 

23 But it would appear that under statutory 

·24 recoupment if you are going to rely on that '65 case, 

25 that the statute of limitations defense would apply 
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1 to that and that cannot be used against a sealed 

2 instrument. 

3 Let me know when you all have come up 

4 with a consensus on it. 

5 Why wasn't this brought on for any 

6 hearing in front of Judge Daffron? I guess it's 

7 academic at this point, but I mean those things are 

8 not·usually 

9 MR. RUDY: Argued on the date of trial. 

10 MR. BEDDOW: The demurrer was not charged 

11 and the demurrer did not address the statute of 

12 limitations problems. So the statute of 

13 limitations 

14 THE COURT: It's kind of academic at this 

15 juncture. I was just kind of curious why it hadn't 

16 been brought on earlier. 

17 (Recess) 

"18 MR. RUDY: Your Honor, if I could 

19 under the notes of 8.01-422, page 443 

20 THE COURT: Uh-huh. 

21 MR. RUDY: -- the law, the, the Code says 

22 that this section, that is the pleading of equitable 

23 defenses, changed the common law rule that no damages 

24 will be allowed to a defendant by way of recoupment 

25 against the plaintiff's demand when the demand is 
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1 based bn an instrument under seal. 

2 Now Mr. Beddow and I agree that that is 

3 what this says and, and, and that the statute does, 

4 in fact, enlarge the right so that you can set off 

5 against an instrument under seal. 

6 Where we are at odds is Mr. Beddow says 

7 that in order for that to be in effect that my plea 

8 has got to be filed under this code section in order, 

9 in order for that to occur. 

10 My argument is that what 422 is, is a 

11 catchall for all setoffs and recoupments and it was 

12 meant in the words of the, of the Code it was 

13 it and in the -- in that case, the doctors case, 

14 it was said the purpose of it was to enlarge the 

15 thing, not to restrict it; to make it more accessible 

16 so that you could get everything that needed to be 

17 tried in one case done in one case. 

18 Now that is, that is my argument. And 

19 Mr. Beddow is going to, I'm sure, cite Neeley versus 

20 White which is a 1941 case which he says, says the 

21 opposite. 

22 And the other point that I will make to 

23 you is that since the Neeley case and it, the Code, 

24 the rules of court change the provision of the, of a 

25 pleading called a counterclaim. And specifically 
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1 said what that when a counterclaim was filed, you 

2 kndw, it was filed as of the day it was submitt·ed and 

3 any, anything that involved a statute of limitations 

4 as far as that plea was concerned would, would arise 

5 as of that date but not as to these equitable claims. 

6 And I submit to you that, that if there 

7 is -- and that's not the evidence, but if there is a 

8 judgment-proof debtor out there, and I mean to file a 

9 suit against him would be absolutely sensefess. 

10 Nevertheless, it seems equitable to me and that•s 

11 what the statute was, was set up to provide was 

12 equitable defenses that you would be able to, if he 

13 all of a sudden was to file sui"t against you, you 

14 would be able to set off whatever claims he was 

15 making against you regardless of when he filed the 

16 suit. And that's our argument. 

17 THE COURT: Thank you, Mr. Rudy. 

18 MR. BEDDOW: Your Honor, I think Mr. Rudy 

19 misstated our position. I don't think Mr. Rudy has 

20 yet told us whether he is attempting to assert 

21 defenses under common law recoupment or under 

22 statutory recoupment. He has presented the court 

23 with the C&P telephone, City of Richmond C&P 

24 telephone company case which involves the common law 

25 recoupment and that's where it is stated that it can 
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1 not be 'used against a sealed instrument. 

2 Then he wants to shift over and say·, 

3 well, statutory recoupment is an enlargement and you 

4 don't have to have a sealed instrument. Or you can 

5 go against a sealed instrument. Well, he is 

6 absolutely right. But under statutory recoupment the 

7 statute of limitations applies to bar. And that's 

8 the· Neeley versus White case, 177 Virginia 358. That 

9 says that the statute of limitations applies there. 

10 So if he is in common law recoupment, he can't do it 

11 on a sealed instrument. If he is under statutory 

12 recoupment, he is barred by the statute, sir. 

13 THE COURT: Do you want to reply to that? 

14 MR. RUDY: Your Honor, the only thing I 

15 would point out is that if you read my plea it seems 

16 to me that the equitable rights available under the 

17 code section have been fairly pled in my, in my 

18 grounds of defense. And to say that at this point in 

19 time that those defenses are barred by the statute of 

20 limitations because we didn't pursue a claim against 

21 somebody that was -- I mean, as an example, who was 

22 judgment proof, seems to me to be very inequitable. 

23 And right in the face of the Code section it says 

24 it•s supposed to be made more equitable, that the 

25 idea is to allow all of these things. And it talks 
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1 about under that Code section, it talks about a mere 

2 enlargement of the common law right of recoupment. 

3 At the page top of page 542 --

4 MR. BEDDOW: Your Honor, may I respond? 

5 MR. RUDY: I think we have been around, 

6 you know --

7 MR. BEDDOW: I think there is another 

8 misrepresentation, Your Honor. 

9 He says there would be no sense in going 

10 off after the contractor because he was insolvent. 

11 Well, he and Ms. cummings, in fact, went after Larry 

12 and Nancy Primm in a suit filed in this court that 

13 was dismissed on 4-17-1996. So she has had an 

14 opportunity to assert those claims against the 

15 contractor. And I think Mr. Rudy would fess up and 

16 say he remembers that suit. 

17 MR. RUDY: I remember the case. That was 

18 an action of foreclosure, to enjoin the foreclosure. 

19 MR. BEDDOW: But in it he asks to advice 

20 of the exact amount due under the note and also 

21 determine the exact amount due under the note. But 

22 he also wants, wanted an accounting between the 

23 parties. 

24 In my research I did find this statement 

25 in Michie's, no damage~ were allowed the defendant. by 
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1 way of:common law recoupment against the plaintiff's 

2 demand when that demand was based on an instrum~nt 

3 under seal. It cites several, several cases, sir. 

4 MR. RUDY: Your Honor, would it make any 

5 sense to just back off and brief this question? 

6 THE COURT: Well, that should have been 

7 done a lonq time ago. 

8 MR. RUDY: I understand that. I didn't 

9 know whether it would be helpful to you, that's all I 

10 was asking. 

11 THE COURT: It would have been most 

12 helpful to me some time ago. 

13 MR. BEDDOW: I don't believe we can get 

14 any more case law than we have given you. 

15 THE COURT: Than you have. The Court 

16 will find that this is statutory recoupment under 

17 Virginia Code Section 8.01-422 which has been pled by 

18 the defendants; secondly, the Court will find that 

19 this being the case of statutory recoupment that it 

20 is subject to the statute of limitations defense as 

21 is reflected in Neeley versus White which is 167 

22 Virginia 358, 1941 decision. If that decision is no 

23 longer good law, then I'm wrong. 

24 MR. RUDY: We take exception to the 

25 Court's ruling for purposes of the record. 

CHANDLER and HALASZ, INC. 
(804) 730-1222 



...... 

VIRGIN,IA: 

'IN THE CIRCUIT COURT FOR THE COUNTY OF CHESTERFffiLD 

JEAN S. FULGHUM, Plaintiff, 

v. Case No.: CL97~ \Dot«-{ 

BRENDA P. CUMMINGS 
t/a KALEIDOSCOPE, Defendant. 

JUDGMENT ORDER 

This matter came on August 25, 1999 for trial on the Motion for Judgment, Grounds of 

Defense, and Plaintiffs Plea of the Statute of Limitations, with both parties' waiving trial by jury. 

and was heard upon the appearance of both parties and their counsel. 

A copy of the Promissory Note having been made part of the evidence herein and the 

original Note having been presented to the court, it is ORDERED that the original Note be 

accepted as part of the evidence herein in place of its copy. 

On consideration of evidence ore tenus and argument of counsel, it is ORDERED that Jean 

S. Fulghum have and is g~nted judgment against Brenda P. Cummings in the sum of Forty-Five 

Thousand Dollars .($45 ,000.00) with interest ~hereon at the rate of ten percentum (10%) per annum 

from October 11, 1990 to the date of this judgment and thereafter at the rate of nine percentum 

(9%) per annum until paid plus plaintiffs costs herein. 

Let execution issue hereon inunediately. 

Nothing remaining to be done herein, this matter is ended. 

r··-.· 
· •.• r 

./"\I 



Prepar:ed and Objected to only because 
of the reduced interest rate following 
entry of judgment. The Note made the 
subject of this action provides for ten 
percentum(lO%) per annum interest and 
§6 .1·330.54 of the Code of Virginia, as 
amended, provides for the contract rate 

of interest. 

9-:5-=s -- ,p.q. 
Charles W. Beddow tESqUil'e 
BEDDOW, MARLEY, TREXLER & FITZHUGH 
P. 0. Box 145 
Chesterfield, Virginia 23832·0145 
(804) 748-2277 
Fax #(804) 796-6775 
VSB#07176 

Seen and Objected to for the reasons stated in 
the attached statement of objections. 

CLe_
1
_'.f __,;;;......b_~AA-' _,._~.d. 

Oliver D. Rudy, Esquire 
RUDY, EVANS AND MIK 
P. 0. Box 58 
Chesterfield, Virginia 23832. 
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DEED OF TRUST NOTE 

: $45,000.00 December 21, 1987 

Chesterfield, Virginia 

FOR VALUE RECEIVED, the undersigned, promise to pay to J.,J\HRY 
! \i. PRil'-tM, or order at his residence or at such other place as the 
·holders hereof may designate in writing, the principal sum of 
.FORTY-FIVE THOUSAND AND N0/100 DOLLARS ($45,000.00) ~lus interest 
:thereon at the rate of TEN AND PERCENT (10.00%) per annum, on the 
unpaid balance, payable as follows: 

Monthly increments of interest only payable for a term of 
six years, with·the principal and any unpaid interest due 
and payable at the end of that six year term; said payments 
of interest to begin upon completion of the improvements on I 
the property utilized to secure this indebtedness, to which i 
document reference is made for a more particular description. I 
Said six year term and its termination time shall run from · 
the date of the above mentioned completed improvements. 

I ' 

I Borrowers shall pay to the Noteholders a late charge of five I 
:percent of any monthly installment not received by the Noteholders• 
within fifteen days after the installment is due. : 

I
I If default be made in the vayment of any install111ent under 
this note, the entire principal sum shall be at once due and 

'payable without notice at the option of the holder of this· note. 
•·Failure to exercise this option shall not constitute a waiver of 
.the right to exercise the same in the event of any subsequent 
idefault. 

I 

Presentment, protest and notice are hereby waived. The 1

1 
:makers and endorsers of this note also waive the benefit of the 
:Homestead Exemption as to this debt, and agree to pay all expenses 1 
:incident to collecting the same, including a reasonable attorney•s. 

fee. Right of anticipation is reserved. 

i 

This note is secured by a Deed of Trust of even date herewith 
;on property in Chesterfield County, Virginia, and this note is to 
fbe construed according to the laws of the Commonwealth of 
Virginia. 

! 
WITNESS the following signatures and seals: 

) ! 
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VIRGINIA: , 

IN THE CIRCUIT COURT OF CHESTERFIELD COUNTY 

JEAN S. FULGHUM, 

v. Case No.: 97-1094 

BRENDA P. CUMMINGS 
KALEIDOSCOPE, 

Plaintiff, 

Defendant. 

NOTICE OF APPEAL 

The defendant, Brenda P. Cummings , Kaleidoscope, hereby 

gives notice of appeal to the Supreme Court of Virginia from the final 

order of this Court entered on the 19th day of October, 1999, and further 

gives notice that a transcript or statement of facts, testimony, and other 

incidents of the case will be filed. 

Oliver D. Rudy, Esqu e 
RUDY & MIKULA . 
P. 0. Box 58 
Chesterfield, VA 23832 
804/7 48-3600 

BRENDA P. CUMMINGS, 

KALEIDOSCOPE ~ 

By:~~~ 
Of Counsel 



CERTIFICATE 

I, Oliver D. Rudy, Counsel of Record for Brenda P. Cummings t/a 

Kaleidoscope, hereby certify that: 

I. The name and address of the appellant is: Brenda P. 

Cummings, Kaleidoscope, 7501 Iron Bridge Road, Richmond, Virginia 

23237. 

2. The names, address and telephone number of counsel for 

appellant are Oliver D. Rudy, and Robert B. Condon, Rudy & Mikula, 

9910 Wagners Way, P. 0. Box 58, Chesterfield, Virginia 23832, (804)-

748-3600. 

3. The name and address of appellee is: Jean S. Fulghum, 5000 

Centralia Road, Richmond, Virginia 23237. 

4. The name, addresse and telephone number of counsel for 

appellee are: Charles W. Beddow. BEDDOW, MARLEY, TREXLER & 

FITZHUGH, P. 0. Box 145, Chesterfield, Virginia 23832, (804)-748-

2277. 

5. Counsel for appellant has ordered from the Court reporter who 

reported the case the transcript for filing as required by Rule of the 

Supreme Court of Virginia 5:11 (a). 

.. ...... . 
I .... 



6. A copy of this Notice of Appeal has been mailed or delivered to 
, 

opposing counsel this 17th day of November, 1999. 

Oliver D. Rudy, Esquire 
RUDY & MIKULA 
P. 0. Box 58 
Chesterfield, VA 23832 
804/7 48-3600 

BRENDA P. CUMMINGS 

By: Cf!ur I) tJy 
Of Counsel 

-~ 
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VIROJNIA: 

IN THE tUCUIT COUR'J' POR THE COUNTY OJ' CHE.-;TBRPSBLD 

JF.AN S. PULOHtJ.M. 

v. 

DRBNUA P. CUMMJNOS 
JCALBIDO~'OOPB. 

CUe No.: CL9'7·1040 

AMitNnlm 
l•J,EA OE ST&'l'IJTB OE LThfM'A.~ 

l'laiOLirt, 

Pctbndant. 
I 
1 
I 

I 
Comes nnw the J)lilindff, by eounscl. 1&fter reMplzins: lh~t he erroncou*ly rcfc"ed 1o lhr. i 

'plolmlff' salhor lltln tha "del\mdald" 'in his orlslnal plea, and sllltes 1M! dofeodllll's cloims I 
u'""" tn her 0nMJnd5 nf Oote&llt: 1re harred by lhc StlllUUI of Llmllalluns. 

Cbule' W, Bcd"uw, P•Cl• 
BEDDOW, MARLEY, TRP.XU!R & J11T7.HUOH 
P. o. Bux 145 
Choatorfto1d, Vlrttnla 23831.0145 
(804) 74R·221"1 

~ 

1 hclcb~ eert1ty that a uue cnpy of tbc fortgolna Amended Plc:a of Statute or Limitations 
wa.• mallccl, po~use prepaid, to Oliver D. Rudy, ~lllrc, RUDY. BVANS ANl> MIKULA, P. 
0. Box 58, ChesterfleJd. Virginia23Rl2, ti\U ~.:..ctay ofNovcanbcsr, !99R. 

~9-.-~ '"'-. 
Cll&tlCG w~ Dr~ -
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,. ASSIGNMENT OF ERROR 

' 
THE TRIAL COURT ERRED IN ITS RULING THAT CUMMINGS' PLEA 
OF THE EQUITABLE DEFENSE OF STATUTORY RECOUPMENT 
UNDER CODE§ 8.01-422 WAS SUBJECT TO THE PROVISIONS OF 
CODE§ 8.01·233.AND THUS BARRED BY FULGHUM'S PLEA OF THE 
STATUTE OF LIMITATIONS. 

QUESTION PRESENTED 

WHETHER THE TRIAL COURT ERRED IN ITS RULING THAT 
CUMMINGS' PLEA OF THE EQUITABLE DEFENSE OF STATUTORY 
RECOUPMENT UNDER CODE § 8.01-422 WAS SUBJECT TO THE. 
PROVISIONS OF CODE § 8.01·233 AND THUS BARRED BY 
FULGHUM'S PLEA OF THE STATUTE OF LIMITATIONS? 

STATEMENT OF FACTS 

In December, 1997, Jean S. Fulghum (Fulghum) filed a motion for 

judgment against Brenda P. Cummings (Cummings) to enforce payment of 

a deed of trust note which had been executed by Cummings and her late 

husband on December 21, 1987. 

The controversy between the parties was the outgrowth of a March 25, 

1987, contract between Cummings and her late husband and contractor 

Larry W. Primm and his company, Larry W. Prii!Jm Construction, Inc. 

(Primm), whereby the Cummings purchased from Primm's company a 

parcel of land upon which Primm agreed to construct certain 

Improvements. Under the terms of the contract, $45,000.00 of the purchase 

price was to evidenced by the deed of trust note executed by the 

2 





ASSIGNMENT OF CROSS-ERROR 

The trial court erred in the percentage of interest due after entry 
of judgement. 

QUESTIONS PRESENTED 

1. Where a holding claimed by an appellant to have been 
made by the trial court was not in fact made, may that misstatement 
serve as the basis for an appeal? 

2. Is §8.01-422 of the 1950 Code "almost identical" to §6145 
of the 1936 Code? 

3. Where a promissory note provides for ten percent 
interest, is post judgment interest limited to the judgment rate of 
interest? 

STATEMENT OF FACTS 

In March, 1987, Cummings contracted with Primm to construct a 

building to be known as the "KALEIDOSCOPE" on real estate to be 

purchased from Primm. Payment for the real estate was partly by cash and 

by the promissory note made the subject of this action. Payment for 

construction of the building was by a construction loan from a local bank. 

After construction was started late, Cummings signed the subject 

promissory note as payment for the real estate on December 31, 1987. The 

promissory note provided for payment in the following terms: 

5 


