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IN THE

Supreme Cour.t of Appeals ·of Virginia
AT RICHMOND .

.ARTHUR G. KING

v.
J. J. MARTIN.

To the Honorable Judges of the Supreme Court of .Appeals
of Virginia:
Petitioner, Arthur G. l{ing, respectfully represents th~t
he is aggrieved by a judgment rendered by the Court of Law
and Chancery of the City of Norfolk on the 28th day of Oc:tober, 1926, in a certain action lately pending in that courf,
wherein he was defendant and J. J. Martin was plaintiff, by
which judgment it was ordered that the said plaintiff .should
recover from petitioner the sum of $500.00 with interest from
July 26, 1926.
A transcript of the record in the said case is herewith filed
and is prayed to be taken as a part hereof. All page references herein are to the pa~es of that transcript as numbered at the bottom, the pag1nation of the Court Reporter's
transcript of the evidence in the upper right-hand corner being disregarded.
STATEMENT OF THE CASE.
The case was a motion for judgment based upon the al·
f._~ by petitioner. The
leged malicious ros
no 1ce o motion named as defendants Elnora King, by which
name was intended the mother of Mr. King, the petitioner; the
petitioner, Arthur G. l{ing; and A.M. Allen, W. H. Fleet and
J.J. Nowitzky ~ the three last named defendants being members·
of the Police Force of the City of Norfolk. The notice of
motion against Elnora King was returned not found, and
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during the progress of the trial, under circumstances
presently to be related, the case was dismissed as to the three
Police Officers, Mr. King thus being left the sole defendant. ·
The first defense of Mr. King, and-since it lies at the
very threshold of the case and if sustained would entirely dispose of it-his principal defense, was that he neither instigated nor caused, nor had anything to do with the prosecution upon which the suit was based. A second defense, amply
sustained by the evidence, is that if, by any stretch of the
imagination it could be deemed that Mr. J{ing had procured
the prosecution to be had, the circumstances, failed to show
a want of probable cause, and conclusively negatived the existence of malice.
THE FACTS.
On or about the 26th day of August, 1925, at about 8 :30 in
the evening, Mr. King and· his mother were sitting in the liv_ing room of Mr. King's home at Meadowbrook, one of the
suburban sections of the City of Norfolk. They were the
only people in the house with the exception of Mr..King's
oldest boy, who was then about four years old. They wer~
i·eading, when Mr. King heard .a voice and looked around and
~aw a man standing in the doorway. Mr. King started to
jump up but the man told him to keep perfectly still or he
would shoot him~ and J\IIr. King's mother likewise called to
bim to· keep still. ll{l ordered Mr. King and his mother to go
upstairs and into one of the back rooms and as they went ip.
the door Mr. King could see very clearly in a mirror that the
man had with him a pistol, and"indeed he held it against Mr.
King's back while he went through his pockets. ·Leaving·Mr.
IGng and his mother for a minute the intruder went into the
next room and went through the drawers and came back in
probably less than a minute and said that he was going to
stand outside and shoot ~fr. King if he attempted to follow
him. One or two minutes after the front door was closed Mr.
J(ing heard a car start and as soon -as Mr. King came downstairs he called the police, subsequently looking out of the
door, but finding no car in sight.' The robber got all of the
jewelry of 1\tir. l{ing's wife and a small amount of cash which
Mr. l{ing had in his pocket (pp. 97-8).
Some thirty-five or forty minutes after the robbery several
detectives arrived, to whoin Mr. King gave as good a de..:
scription as he could of the robber, but explai1:).ed that he had
not gott~n a very good view of his features as most of the
time Mr. King was in the light and the robber was in th0
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shadow, so that Mr. King was not able to.distinguish his ·features very clearly and limited his <;lescription very largely
·'
to his size and general appearance (p., 98).
. Mr. King left the matter entirely in the hands of tne Police Department of the City of Norfolk. Several times he
was requested by that Department to come to the Police Station to look at pictures of people whom they .had suspected,
but none of the pictures appeared to tally with his recollection of the man's appearance. Finally, on the morning of
the 18th of September, the Police Department communicated
with Mr. King, stating that they had a man they wanted him
to look at aud asked him to bring his. mother with him. Together they went to the Police Station, where. the police officers said that they had a man who they were almost certain.
was the burglar (pp. ·98-9).
··
The purpose of sending for Mr. and Mrs. King was, of
course, to secure an identification.. The method pursued was
that Martiri and some ten .or twelve other men were caused
to stand up in a line in a room known as the Bureau of Identification and Mr. and Mrs. King were sent separately into the
room to see whether they could say which man of those in
the line seemed to be the robber. Mr. a;nd l\{rs. King went
into the room separately, entering from different doors, and
bad no opportunity of communicating with .each other (pp.
37-40).
· There is a general agreement among the witnesses that
Mrs. King's identification was quite positive and direct.
The evidence is conflicting as to the positiveness of the
identification made by Mr. King. Mr. King, in his. deposition-he had removed to Los Angeles prior to the trial of
the case under circumstances to be narrated hereafter, and
was not present at" the trial-insisted that at no time had he
made a positive identification (pp. 99, 100, 101, 102, 103). In
this statement he 'vas corroborated by Mr. Thomas· H. Willcox, Jr., Commonwealth's Attorney at the time (pp. 84, 85·,
89). Detective Nowitzky, who as a co-defendant, was of
course deeply interested for purposes of self-justification in
showing that an identification had been made, stated that
Mr. King had said he was ''morally certain'' that Martin
was the man, but that the identification ·by Mr. King was
not so positive as that of his mother (pp. 39, 43, 45). Inspector Petty testified that to the best of his recollection Mr. King
had said, referring to Martin, "that is the man", but he fur:ther stated that he would .not contradict Mr. King's testimony to the effect that he had stated merely that to the best of
his knowledge and belief Martin was the man, but that lie
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could not be absolutely certain of it (p. 77). Martin himself first stated (p. 15) that Mr. King had identified him
while he was lined up with the other men in the Bureau of
Identification, but later (p. 28) denied this and said that Mr.
J{:ing's identification did not take place until later on in 1\!Ir.
Petty's office. When called upon to give the exact words
used by Mr. King in the identification in lVIr. Petty's office, he
quoted him as saying ''That is him''-a solecism the improbability of the use of which by Mr. IGng will appe::ar from
the latter's deposition, which shows him to be a man of education.
In point of fact, however, it is not important, in our view,
whether Mr. King's identification was p_ositive or not; but
it must be observed that no one testified he made a positive
identification except those who were deeply interested in having it appear that such au identification took place.
After the identification, such as it was, was made at the
Police Station, Mr. and Mrs. l{ing took their leave. They
did not request that Martin be arrested or held (pp. 46, 103).
On the complaint and information of Officer A.M. Allen, how·
ever, a warrant was sworn out for Martin's arrest, which was
thereupqn executed and Martin 'vas committed to jail. He
was subsequently indicted by the grand jury, before which
J\1r. l{ing was called and testified (p. 100), and later tried in
the Corporation Court. At the trial Mr. l{ing testified exactly
in accordance with the statements which he said he had previously made. Mrs. King's testimony was much less positive than her original identification (pp. 42-3) and Martin
was, on. the 21st day of October, 1925, acquitted and discharged (pp. 71-2, 116-117). On October 29, 1926, counsel
for l\!Iartin addressed a special delivery letter to lVIr. King,
claiming damages in the sum of $10,000 (pp. 103-4, 105, 1078), and on November 3, 1925, Robt. B. Tunstall, as coun~el
for Mr. IGng, replied, stating that neither Mr. l{ing nor his
mother had made any complaint against Mr. Martin, sworn
out any warrant against him, had him arrested, or in any way
procured his being arrested, incarcerated, or tried; and that
the only connection which they had had with the situation was
that they had given to the Police Department of the City of
:N"orfolk, by certain members of which Mr. Martin was arrested, such information as they were requested to g~ve (pp.
104-5, 109-110).
In this situation the matter rested for a number of months.
Mr. l{ing held a prominent position in the City of Norfolk,
being Director of the Port, a position which he bad held for
more than five years, and when it became public that he con-
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templated moving to Los Angeles, this fact was conspicuously
announced in the public press from the 15th to the 20th of
J\1.arch (pp. 95-6). He left Norfolk for Los Angeles on either
the 30th or 31st of ~{arch, and on the eve of his departure,
namely, on :hfarch 29th, the notice of the present motion was
served upon him. It will not be unobserved that the plaintiff's counsel took no steps whatever in the matter between
the denial of any liability on the part of J\lfr. King on November 3, and the time of serving the notice of motion on March
29th, nearly five months thereafter; and not then until it had
been anounced that he contemplated removing to a city 3,000
miles away.
The police officers who testified in the case, swore that the
warrant was sworn out as a result of the identification made
by Mr. and Mrs. King, and after their testimony to this effect
l1ad been given, counsel for the plaintiff caused the case to
be dismissed as to the three police officers (p. 111).
After the conclusion of the evidence the case was submitted
to the jury which brought in a verdict for $500 against Mr.
I<ing, a motion to set which aside 'vas subsequently overl'nled (p. 7), Mr. IGng duly excepting.

.ASSIGNl\fENT OF ERRORS.
1. The Court erred in refusing to give the instructions for
the defendant set forth in Certificate of Exception No. 1,
upon the grounds· set forth in that Certificate of Exception
(pp. ~.J9).
2. The Court erred in refusing to set aside the verdict on
the ground that it was contrary to the law and the evidence
as set forth in Certificate of Exception No. 4, for the reasons
stated in said Certificate (p. 120).

ARGUMENT.
In so far as these two assignments of error involve, as each
of them does, the question whether Mr. King can be said to
l1ave instigated, caused, or procured the prosecution of Mr.
Martin, they may be treated together and will be so treated
in the discussion to follow. The second assignment of error
presents the additional defense that the circumstances of the
case fail to show a want of probable cause, and conclusively
negative the existence of malice.
It is respectfully submitted, on the first point, that the
mere statement of the case constitutes the strongest argument
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that can be made. We have here a situation where a householder is held up at the point of a pistol and robbed, and thereafter places himself entirely in the hands of the duly constituted authorities. Not one single active or voluntary step
was taken by Mr. IGng at any stage of the proceedings. (.p.
46). Mr. 1\tfartin was first summoned to the Police Station by
Detective N owitzky without ~1r. l{ing's knowledge or procurement (p. 44). Mr. l{ing went to the Police Station only
when summoned to come there by police officers. When he
arrived there he stated his honest belief as to J.\IIartin 's identity with the burglar. Even entertaining this belief, he did
not request that Martin be held or that he be arrested or
that he be jailed, but went on his way having performed simply the duty \Yhich any good citizen should. Summoned to appear before the grand jury, he repeated his belief there, and
before the petit jury he did tl1e same thing.
It was in the vie\v that conduct of this character could not
possibly be regarded as amounting to a "prosecution" such
as to support an action for malicious prosecution, that the
defendant offered the instruction the refusal to grant which
is the subject of Certificate of Exception No. 1. By that instruction, as offered, the jury were told first that if they believed from the evidence that :h!Ir. l{ing neither caused nor
r.~rocured the plaintiff to be arrested, indicted nor tried, they
~hould find for him; and the instruction went on to say as
a matter. of law that even though they might believe that 1\tlr.
l{ing at the instance of officers of the Police Department,
stated his honest belief as to the identity of the plaintiff with
the person who committed th~ robbery at his house, and that
he subsequently testified to the same facts. before the grand
and petit juries, these facts did not constitute the ~ausing or
procuring of the arrest, indictment or trial of the plaintiff.
The first part of the instruction the court gave; but in refusing the latter part the court permitted the jury to indulge its
own imagination as to what con·stituted an instigation of the
prosecution. It is the position of the defendant that it was
entitled to have the jury instructed, and that the jury was entitled to be instructed, that such a course of conduct as that
di~closed by the evidence to have been pursued by Mr. King
did not and could not measure up to the requirements necessary to sustain an action.
Direct authority on the subject is by no means abum:rant,
and it is believed that this is attributable to the fact that it
has seldom been contended that a connection with a prosecution so attenuated as that of Mr. l{ing could offer the basis
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of a tort action. However, the case of Atkinspn v. 11irrninghwm, 44 R. I. 123, 116 Atl. 205, 36 A. L. R. ·366, is squarely
in point, and indeed the case at bar is stronger for the defendant than that case.
It there appeared that the defendant, ~{argaret Birmingham, while walking in a public street, had lost from an op~.a.
handbag a five dollar- bill and a two dollar bill folded together. A little later the plaintiff, Sarah J. Atkinson, walking on the same street, saw some paper money lying on the
ground, picked it up and remarked to a witness named Crown
that the money was hers. Still later tl1e defendant Birmingham, while searching the street for her money, learned frqm
another witness, Todd, that the plaintiff had founa some
money on the sidewalk, and the defendant Birmingham thereupon went to the plaintiff's house and demanded the return
of seven dollars which 'vas the· amount she l1a·d lost. The
plaintiff offered to turn over to the defendant two dollars,
w11ich s·he claimed was all that she had found. The defendant
Birmingham reported her loss to the defendant Costigan, who
was captain of the Police Precinct in which the mon·ey wa§
lost, and he directed a subordinate, the defendant Hindmarsh,
to interview the plaintiff in company with the defendant Bir··
mingham. Still later the defendant Costigan directed the
same subordinate with another one to interview the witnesses
who were present "rhen the plaintiff picked the money up,
or Raw her do so. These subordinates reported to Costigan .
the result of their interviews with the two witnesses, who
stated that there 'vas more than one hill picked up by th'e
plaintiff. Costigan himself thereafter personally interviewed
one of these witnesses and the plaintiff, and t-he latter again
denied that she had found more than a two dollar bill, which
s11e expressed her willingness to return. Costigan ·then reported these facts to the deputy chief of police and requested
that a criminal complaint be made against the plaintiff charging her with larceny of seven dollars from the defendant Birmingham. The plaintiff was subsequently arrainged, tried,
and found not guilty, and thereupon sued the defendant Birmingham, the defendant Costigan, and the defendant Hindmarsh to recover damages for malic~ous prosecution. In de·
nying recoYery the court said as follows:
''In order to recover against either of these defendants,
the plaintiff must establish by a preponderance of evidence
that such defendant caused, or assisted in causing, said criminal pros·ecution to be instituted against her. As to the defendant Birmingham it appears that she truthfully reported
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the facts within her knowledge to Captain Costigan, and that
she neither induced nor requested the police authorities to
commence said criminal proceeding, nor assisted in its prosecution, save that when summoned by the police she testified
as a witness for the cqmplainant. As to the defendant Hindmarsh it appears that his sole connection 'vith the matter was
to follow the .direction of his superior officer and to report
to such superior officer the result of his ·interview
with the plaintiff and the witnesses Cro·wn and Todd,
and later when summoned as a witness he testified as
to such interviews. The justice was clearly warranted in
ruling that there was no evidence before the jury that either
of the defendants Birmingham and Hindmarsh had procured,
or had assisted in procuring, the criminal prosecution of
the plaintiff, or had recommended or requested the same.
There was no error in the ruling of said justice directing tt
verdict in favor of the defendants Birmingham and Hindmarsh''.
It will be noted that in this case the defendant Birmingham, who occupied the position corresponding to that of Mr.
]{ing, herself reported the nzatter to the Police Depart1nent
after she had had cause to suspect the plaintiff and had demanded the return of the money from the plaintiff, whereas,.
in the present case Mr. IGng did not initiate the police investigation at all, but merely stated in good faith his belief
as to the facts after the Police Department had brought Martin to the Police Station. We submit accordingly that the
ease, if good law-and no case to the contrary effect was cited
in the lower court-conclusively establishes both that the
rejected portion of the instruction should have been given,
and that the verdict should have been set aside.
As to the second assignment .of error-the failure to show
want of probable cause and the non-existence of malice-the
theory of the plaintiff appears to be, first, that Mr. King
made a positive identification in the Police Station and that
h~ failed to make an equally positive one before the petit
jury at the trial. As Detective Nowitzky said (p. 43) they
"had a doubt in every instance in the Corporation Court".
On this it seems to be argued that the· first alleged identification was so recklessly made that want of probable cause
and malice can both be inferred from it.
It is conceivable that if a man is called upon to identify
another and is absolutely positive in that identification, and
thereafter causes the person so identified to be arrested, indicted, and tried and at the trial disclaims the identification,
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a pri·ma facie case of want of probable cause and malice might
be built up. But this is far from the situation presented by
tl1is record. In the first place, no witness testified unequivocally to a positive identification by ~Ir. King, except Martin
himself, and we have seen that his testimony is (a) self-con·
tradictory (as to the occasion when the identification was
made) and (b) on its face fundamentally improbable (in the
attribution to 1\fr. l{ing, when Martin 'vas called upon to state
the precise language used by Mr. l{ing, of an expression that
Mr. King would not have used).
But apart from this, the circumstances are wholly different from those in the supposed case stated above. Mr. IGng's
wholly uncontradicted testimony is (p. 90) that the police officers told him in the beginning that they were ''almost cer·tain" and "felt sure" that Martin was the robber; and this
.circumstance, coupled with what must have been a very strong
resemblance, wholly negatives any inference of recklessness,
and the further consequential inference of want of probable
cause.
But assuming, and we go far in the light of the uncontradicted portion of J\fr. l{:ing's testimony in so doing, the absen(•e of probable cause for the prosecution, the case breaks
down in its failure of proof as to malice. It is well settled
law in Virginia that while malice may be inferred from the
want of probable cause, its existence may be repelled by the
circumstances.
8o~tthern R. Co. v. lJ!losby, 112 Va. 169.
Clinchfield Coal Corpn. v. Redd, 123 Va. 420.

The case first cited is, we submit, conclusive here. There
the defendant, through a Special Agent, initiated a prosecution against the plaintiff for stealing a case of cigarette·s.
Tl1e evidence upon which the Special Agent acted consisted
of information from an alleged accomplice and from another
witness. When the plaintiff was charged he, as did J\Iartin
in the present case, formally denied his guilt. It turned out
on the trial that the accomplice 'vas a notorious thief and that
the other witness, who was also a special agent of the defendant, had a very treacherous memory, but the court held
that the evidence, even if viewed as on a demurrer thereto,
disclosed such a state of facts as refuted the existence of
malice or illwill, and that the arrest had been made in an honest belief of ~he guilt of the accused. The court said (p. 182):
"It would seem hard, it is true, that a man may be prose-
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cuted for a supposed crime, aiid yet have no redre~s against
the prosecutor, and yet this must frequently be so, for the
preservation of the peace and good order of society requires
that even the innocent may be compelled to submit to such inconveniences and hardships rather than that citizens should
be deterred from instituting prosecutions where there is reasonable or probable cause to elieve the accused guilty. Good
faith on the part of the prosecutor is always an important, if
uot a vital, element of inquiry, and is always a sufficient
justification, except "There an unreasonable credibility is
manifested in inducing the prosecutor to dra:w conclusions of
guilt which persons of ordinary prudence and judgment would·
not have drawn.''
Adopting the test of g·ood faith suggested in the foregoing
quotation, we submit that it is impossible for anyone to read.
this record without reaching the conclusion that in everything he did 1\!Ir. King acted in the utmost of good faith. He
had never seen or heard of the plaintiff before the robbery
occurred, and thereafter his participation. in the business
was limited to co-operation with the Police Department. If
the decision in this case is to stand, it means that any citizen, the victim of a robbery, who may be iilterrogated by the
Police Departmei~t a·s to the identity of a suppo_sed perpetrator, must either deny an identity ·which he believes in good
faith to exist, or run the risk of an action for malicious prosecution-and that although at every stage of the proceedings
he abstains from taking any positive step adverse to the
person accused, and confines himself strictly to giving to the
sworn officers of the law the best information in his posses·
·
sion. .This cannot be the la,v.
· CONCLUSION.
We submit in conclusion:
(1) Upon any view of the evidence the judgment should
be reversed because it appears that the prosecution was not
Sl1t in motion by Mr. King; and if the reversal should be on
this ground the court should enter final judgment in favor of
:Mr. l{ing.
·

(2) Even if the court should be of the opinion that the supposed positive identification of Martin by Mr. King amounted
to an instigation of the prosecution, and even if the court
should further be of the opinion that there is evidence in the
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case to sustain the essential elements of want of probable
cause and malice, yet the judgment should still be reversed for
the refusal by the court below to give the instruction re- .
quested by ~Ir. King, as set forth in Certificate of Exception
No. 1, for the reason that Mr. IGng was entitled to have submitted to the jury his theory of the evidence that no identification had been made by him at any time. In this latter
aspect, the. case w·ould come back for a new trial.
We' submit, however, that the first proposition just above
stated is well taken, and that the case should end in this court
'vith a judgment for the petitioner.
For these and other errors apparent in the record, the petitioner prays that a 'vrit of error and supersedeas be awarded
to the judgment aforesaid, and that the same be reversed and
annulled.
·
And your petitioner will ever pray, etc.
ARTHUR G. l{ING,
By WILLIAMS, ~OYALL & TUNSTALL,
~
Counsel.
I, Robt. B. Tunstall, counsel practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that in my
opinion it is P.roper that the decision hereinabove complained
of should be reviewed by this honorable court.
ROBT. B. TUNSTALL.
Rec'd Dec.· 22, 1926.
Received Dec. 24, 1926.

H. S. J.
J. F. W.

A writ of error allo,ved and a supe'l·secleas awarded. Bond
$750.00. Jan. 28, 1927.
VIRGINIA:
. Pleas before the Court of Law and Chancery of the City
of Norfolk, at the Court House of said City, on the 13th day
of November, 1926.
Be It Remembered, that heretofore, to-wit: On the 19th
day of _April, 1926, c.ame J. J. Martin, plaintiff, by his attorneys, and filed in the Clerk's Office of said Court, his ·Notice
of ~lotion for Judgment, against Elnora King, Arthur. G.
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]{ing, A. !L Allen, W. H. Fleet and L. Nowitzky, in the words
and -figures following:

NOTICE OF MOTION.

J. J·. Martin, Plaintiff,

vs.

.

JiJJnora K:ing, Arthur G. J{ing, A. M. Allen, W. H. Fleet, and
L. N owitsky, Defendants.
Notice of

~lotion:

You, and each of you, will take notice, that I, J. J. ~Iartiu
will, on the 19th day of April, 1926, at 10 o'clock A. M. of
. said day, or as soon thereafter as counsel may be heard, move
the Court of Law and Chancery of the City of Norfolk, Virginia, for a judgment against you for the sum of Ten Thousand ($10,000.00) Dollars, for damages sustained by me arising out of, by and througl1 a malicious prosecution instituted
and proceed with by you and each of you contriving and maliciously intending to injure me in my good name, fame, and
credit, and to bring me into public scandal, infamy, and disgrace, and to cause me to be imprisoned for a long
page 2 ~ space of time, and thereby to impoverish, oppress,.
and wholly ruin me, by, on the 18th day of Septem1Jer, 1925, in the City of Norfolk, appearing before one Chas.
H. Addison, then and there being a Justice of the Peace in and
for the said City and then and there, before the said Justice
of the Peace, falsely and maliciously, 'vithout any reasonable
or probable cause whatsoever, charged me with feloniously
committing robbery by force of arms, and upon such charge,
fnlsely and maliciously and without any reasonable or probable cause whatsoever, caused and procured the said Justice
of the Peace to make any issue in his certain warrant, in due
form of la,v, for arrea.ting and taking me into custody and to
be taken before the Police Court of the City of Norfolk, Virginia, to be dealt with according to law for the said charged
supposed offense. And you, and each of you, under any by
-virtue ·of the said warrant, aftenvards, to-wit, on the day,
-month and year aforesaid, wrongfully, unjustly, and _without
any reasonable or probable cause whatsoever, caused me to
be arrested bodily, and to be imprisoned and kept and detained
in prison for a space of time, to-wit: for the space of thirtythen next following, and until I was, afterwards, to-wit, on
th4? 19 day of Sept., 1925, falsely and maliciously and "'ithout
any reasonable or probable cause whatsoever, by you, caused
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to be carried in· custody before the Police Court of the City
of Norfolk, Virginia, for examination as to the said supposed offense and to be committed by the said Police Justice
to the jail of the said City of Norfolk, Virginia, and in jail
. to be imprisoned, and to be kept and detained in prison for a.
long space of time, to-wit, for the space of 30 days, then next
following, and until you and eaeh of you, afterwards on the
21 day of Oct. 1925, falsely and maliciously, and
page 3 ~ without any reasonable or probable cause whatsoever, caused me to be carried in eustody before the
Corporation Court of the City of Norfolk, Virginia, Number
1-'wo, to be put on trial before a jury in said Court for the
offense of committing the supposed crime, which said court
and jury, having heard and considered all that you, and each
of you could say, alleged and prove against me, touching
and concerning the supposed offense then and there, to-wit:
011 the 21 day of October, 1925, adjudged and determined that
I was not guilty of the supposed offense, and then and there
caused me to be discharged out of custody, fully acquitt-ed of
tl1e supposed offense, and the said complaint and prosecution is now fully ended.
And I .shall charge that by means of which said several
premises I have been greatly injured in my credit and reputHtion, and brought into public scandal, infamy and disgrace,
with and amongst all of my neighbors, and other good and
worthy citizens of this commonwealth; and divers of sueh
neighbors and citizens to " . .hom my innocence in the premises
was and is unknown, have by reason of the premises,
suspected and believed, and still do suspect and believe, that I have been and am guilty of a felony;
and also by reason of the premises, I have suffered
great anziety and pain of body and mind, and have
been obliged to lay out and expend, and have necessarily ·laid out and expended, divers sums. of money in the
whole amounting to the sum of Two Hundred Dollars, in anu
about the procuring of my discharge from the said imprisOIJ.ment, defending myself from the false and malicious charge,
and have been greatly hindered, by reason of the said premises from followii1g and transacting my lawful and necessal'y
affairs and business, from protecting my ·family
pnge 4 ~ and home,. and by reason ~1nd means of all of the
said premises, was made penniless, so that myself
and family have suffered for "rant of food, elothing-, shelter,
and I have been greatly damnified in ·my credit, good-name,
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. character and circumstances, to my damage of the amount
of Ten Thousand ($10,000.00) Dollars.

J. J. MARTIN,
By W. H. STAR.I<EY, P. Q.
W. H. STAR-KEY &
,JOHN M. ARNOLD, p. q.
RETURN.
Executed in the City of Norfolk, Va., this the 3 day of Apr.,
1926, be serving a copy hereof on A. M. Allen, W. H. Fleet,·
in person.
C. H. TUl\iBLESOK,
Sergt. City of Norfolk, V a.
By C. B. LESNER, Deputy.
Not finding L. Nowitzky nor any member of his family
above the age of lfi years at his usual place of abode I executed the within process in the City of Norfolk, Va~, this the
3 day of Apr., 1926, by leaving a copy hereof posted at the
Front Door of his place of abode.
C. H. TUl\iBLESON,
Sergi. City of Norfolk, Va.
By C. B. LESNER, Deputy.
Executed in the City of Norfolk, Va., this 29 day of Mar.,
1926, by serving· a copy hereof on Arthur G. l{ing, in person.
C. H. TU~IBLESON,
Sergt. City of Norfolk, Va.
By C. B. LESNER, Deputy.
p_age 5

~

Elnora I{ing not found.
C. H. TUMBLESON,
City Sergeant.
By C. B. LESNER, Deputy.

· And aftereards: In the Court of La'v and Chancery of the
City of Norfolk, on the 19th day of .April, 1926.
This day came the parties, by their Attorneys, except Elnora King, who was not summoned and thereupon the others

- --------;l
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pleaded not guilty to 'vhich the plaintiff replied generally..
On .the plaintiff's motion the defendants are ordered to
file herein their grounds of derense.
PLEA OF GENERAL ISSUE.
Now comes the defendants, A. ~L Allen, W. H. Fleet and
L. Nowitzky, by counsel, each ans,vering for himself and
themselves jointly, and not for the other defendants in this
cnuse, and answer and say that they are not guilty of the
trespasses complained of in the said notice of motion for
judgment this day made; and of this they put themselves upon
their country.
A. 1\L ALLEN,
W. H. FLEET, and
L. NOWITZKY,
By counseL
R. W. PEATROSS and
JOHN B .. JENKINS, Jr., p. d.
And after,vards: In said Court on the 19th day of July,

]926:

On the defendant's motion leave is gTanted them to file
herein their grounds of defense which are accordpage 6 ~ ingly filed.
GR.OUNDS OF DEFENSE.
For grounds of defense to the ttnotice of motton filed against
them in this cause, the defendants, .A. M. .Allen, W. H. Fleet
and L. Nowitzky, jointly and severally say that they will rely
for their defense at the trial of this cause on all defenses
under the simple general issue, and in addition ther~to state
the following:
1. That all acts done bv these defendants in and about the
prosecution of J. J. 1\:Iartin, as mentioned in the notice of motion, 'vere done in the course of their duty as police officers of
the City of Norfolk, Virginia, and that said acts were done
without malice on the part of these defendants, or any of
them.
2. That the arrest and trial of the said J. J. Martin was.
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had,only after there was reasonable cause to believe that th~
said J. J. ~fartin had committed a felony.
A. :NL .ALLEN,
\V. H. FLEET, and
L. NOWITZI{Y,
By counsel.
R.. W. PEATROSS,
GEO. READ MAR.TIN, p. d.

And afterwards: In said Court on the 23rd day of July,
1926: '
This day came again the parties, by their attorneys, ahd
then came a jury, to-wit: \V. P. Eg·erton, G. W. Terry, J .H.
l\1.cClean, T. \V. Hambury, V\Tm. G. Edwards, ,J. C. Nelms, ,Jr.,
and L. R. Palmer, who being sworn the truth to speak upon
· the issue joined and having heard the evidence ou
page 7 ~ the plaintiff's motion this case is dismissed as to the
defendants A. ~I. Allen, W. I-I. Fleet abd L.
Nowitzky, and thereupon the jury are dismissed until l\fonday morning at ten o'clock.
And afterwards: In said Court on the 26th day of July,
1926:
This day came again the parties, by their attorneys, and
also the jury vtho 'vere formerly sworn came again according to their adjournment and retired to consult of their verdict and afterwards returned a verdict in these words, ''We,
the jury, find for the plaintiff, l\Iartin, and fix the amt. of
damages at the sum of $500''.
·
\Vher~upon the defendant moved the _Court to set aside
the verdict of tl1e jury and grant a new tdal on the grounds
that the said verdict is contrary to the law and the evidence
the further hearing of which motion is adjourned.

. A. nd afterwards: In said Court on the 28th day of October,

1926:
~rhis day came again the parties, lJy their attorneys, and
the defendant's motion to set aside tl1e verdict of the jury
Ftnd grant a new trial being fully heard by the Court is overruled.
·
·
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It is therefore considered hy the Court that the plaintiff recover of the defendant the sum of Five Hundred Dollars
($500.00). with interest thereon from July 26th, 1926, until
paid and his costs in this behalf expended.
To w·hich ruling and judgment of the Court the defendant
excepted.
At the instance of the defendant who desires to present to
the Supreme Court. of Appeals a petition for a writ of error
and snpen;edeas to this judgment it is ordered that
page 8 ~ 'vhen the defendant or some one for him shall give
bond with surety before the Clerk of this Court ju
the penalty of $600.00 conditioned according to law, exec-u·
tion of this jud!-,rment shall he suspended from that date for
ninety days from the expiration of this term of Court.
And afterwards: In said Court on the 13th day of November, 1926:
This day came th.e parties, by t1wir attorneys, and thereupon the defendant, Arthur G. King, after having given reasonable notice in writing to the plaintiff, tendered his four
certificates of exception, which, ·after due consideration, were
allow·ed and entered by the Judge.

CERrriFICATE OF EXCEPTION NO. 1.
The defendant requested the Court to instruct the jury as
fo1lows:
~rhe Court instructs the jury that if they believe from the
evidence that t1w defendant, Arthur G. l{ing, neither caused
nor procured the plaintiff to he arrested, indicted or tried,
they should find for the said defendant, Arthur G. ]{iug; and ·
in this counnecti(,ll the jury is further instructed that even
though they may believe from the evidence that the said defendant, .Arthur G. l(ing, at the instance of officers of the Police Department of the City of Norfolk, stated his honest belief as to the identity of the plaiiltiff with the person who com-:
mitted the robbery at his house, and subsequently testified
to the same facts before the grand jury by whom the said
plaintiff was idicfcd, and the petit jury before whom he was.
tried, those facts do not constitute a causing· pr procuting
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of the arrest, indictment or trial of the said plainpage 9 ~ tiff within the meaning of this instruction.
But the foregoing- instruction so requested by the
defendant was denied, and the Court, in lieu thereof, instructed the jury as follows:
The Court instructs the jury that if they believe from the
evidence that the defendant, Arthur G. ICing, neither caused
~1or procured the plaintiff to be arrested, indicted or tried,
they should find for the said defendant, Arthur G. King.
'ro this action on the part of court the defendant, Arthur

G. I<ing, excepted on the ground that the Court should have
instructed the jury that the matters a.nd thing·s in the rejected portion of the instruction did not constitute a causing
or procuring of the arrest, indictment or trial of the plaintiff within the meaning of the said instruction as offered.
Teste: This 13th day of N ovemher, 1926.
RICHARD

~felL W AINE,

Judge.

CERTIFICATE OF EXCEPTIONS NO. 2.
The following evidence on behalf of the plaintiff and of the
clefendant, respectively, as hereinafter denoted, is all the
evidence that was introduced on the trial of this cause.
page 10

~

,JAMES ,JOSEPH MAR.rriN,
the· plaintiff, being first duly sworn, testified as

follows:
Examined by 1\'lr. Brandt:
Q. Please state your full name.
A. .James Joseph ~Iartin.
Q. 'Vhere were you horn?
A. Brooklyn, N e"r York.
Q. How long did you live in Brooklyn?
A. Practically all my life; until 1912.
Q. When did you come to Norfolk?
A. In 1912.
·
Q. How old are you~
A. 35 years old.
Q. Are you married?
A. Yes, sir.
Q. vVhere do you live?
}.... Ocean View, Nor folk, Virginia.
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Q. What street?
A. 1019 Balvie'v Ave.
Q. How long have you resided at Ocean View?
A. ·A'bout six years.
Q. Have you resided for six years continuously at the same
place at Ocean Vie,,r
A. Yes.
Q. Same location?
iL Yes, sir.
page 10¥2 ~ Q. Do you O"\Vll that property?
A. Yes, sir.
Q. You were at one time a member of the Police Department of tl1e City of Norfolk, 'vere you not?
A. Yes, sir.
Q. In what capacity?
A. ~Iotorcycle officer.
Q. Ho"r long did you serve the Norfolk City Police Department as motorcycle officer?
A. About three years and a half.
Q. You ]eft the Police Department, did you not?
A. No, sir.
Q. You were discharged, were you?
A. Yes, sir.
Q. You did not steal anything as grounds for your discharge, did you?
A. No, sir.
Q. Have you ever been charged, at Brooklyn, Norfolk, or
any other place, with theft or any like misconduct?
A. No, sir.
Q. Have you ever been arrested in your life before?
A. tfust once in Norfolk.
Q. For what?
A. Fighting.
Q. What became of that case~
A. Dismissed.
page 11 ~ Q. How long ago has that been 7
A. The fourth of July, 1925.
Q. The last fourth of July and you were dismissed 7
A. Yes, sir.
Q. Do you know ~Ir. Nowitzky?
A. Yes, sir.
Q. Do you know lVIr. Allen?
A. Yes, sir.
Q. Do you know J\fr. Fleet?
A. Yes, sir.

20
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Q. You were associated with them in the Police Department?
·
·A. Yes, sir.
Q. I 'vould like to ask you whether or not you k1tow ~Ir.
Arthur G. King1
A. No, sir.
Q. Had you known him by sight for any consideralJle length
of time before this trouble arose f
A. I might have seen him on the street.
Q. Did you ever ride a motorcycle on the Pine Beach Road,
or do duty out there~
A. Yes, sir. I have done duty out there.
Q. And Lochaven 1
A. No, not around Lochaven.
.
Q. You were arrested on the 18th day of September, 1925.
"\Vill you ·please state to the Court and Jury all the circum.
stances leading up to your arrest, what you were
. ·page 12 ~ charged with and ultimately became of this case?
A. On September 17, I came home from work,
and a man by the name ofQ. What time did you come home from work 1
A. About six o'clock.
Q. "'\Vho were you 'vorking for?
A. Furr & Lindsay.
Q. They are a. Norfolk real estate firm f
A. Yes, sir.
Q. 'Vhat kind of 'vork were you doing 1
A.. Repair 'vork, painting.
Q. Painting?
A. Yes, sir.
Q. Go ahead.
A. That night of the 17th, this ~{r. J{elly, who lives on the
same street I do, stopped and told me Officer Now;itzky 'van ted
to see me. I went home, had supper, dressed, went down
to Police Headquarters and asked for Mr. No,vitzky. A man
there, I don't kno'v which one it was now, some of the officers
thereQ. Talk a little louder.
A. One of the officers in there told me that N owitzky wa~
home. He telephoned N owitzky up. I got on the phone and.
asked No'vitzky if he wanted to see me. N owitzky says ''Yes,
. hut not to-night. I want to see you tomorro·w morning at 9
o'clock". The next morning, as usual, I came
page 13 ~ down town, and was there about a quarter of nine.
I stayed around there.
Q. \\Tere you working at that time~
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A. Yes, sir.
Q. Did that involve your losing any time from your work
to be there at 9 o'clock 1
A. I \Vas supposed to be at work at 8. I went there at 9
to see Nowitzky. I waited around there until, I believe, it
was after 10 o'clock.
Q. Where were you waiting1
A. Right in front of headquarters.
Q. For Nowitzky 1
A. Yes, sir.
Q. On the morning of the 18th 7
. A. Yes, sir. Nowitzky \Vas in a Ford machine. I went
over to him and I asked him "Would you mind hurrying up'',
or "What do you want to see me for". He said "You are iu
some trouble", and said "I am going to bring people down
here and give you a square deal, line you up among them and
make them pick you out''. He lined me up with 9 or 10 plain
clothes men.
Q. Can you recall those plain clothes men or detectives that
you were lined up withl Do you remember who they wereol
A. No, sir. I remember one.
Q. Ho\v were you dressed at that time?
.
A. I was dressed in paint clothes; paint all over
page 14 ~ my ·clothes.
Q. Overalls ?
A. It \Vas a pair of lig.ht pants I had on, full of paint, a
jumper and a cap. .
· · Q. Overalls, jumper, and cap¥
A. Yes, sir. They took me in and lined me up with these
·
men.
Q. Do you remember any of the officers you were lined up
with? ·
A. Yes, sir, I know one of them.
Q. Who was that f
A. Officer 0 'Neil.
Q. Do you remember any of the rest of them?
A. The newspaper reporter, I believe was in there. I ca11 't
lJe sure. One-man outside of the Police Department \l.ras in
the line.
Q. But all the rest of them were Police Officers 7
A. Yes, sir.
·
Q. You kne\v that, didn't you?
A. Yes, sir. Lined up there and l\Ir. King "~as the first
one come in. He come in and I was right in the center of
those officers and he looked the line up and down ·and walked
out again. And I believe it was l\ir. Nowitzky come in and
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snid "All put on their hats". · I don't wear a hat. I wear a
So, I had 110 hat. I believe I got the Bertillion officer's
hat. I am not sure about that.
pag·e 15 ~ Q. "\Vho is the Bertillion officer~
...-\.. ::Mr. "\Vilson. I believe it was ~{r. \V.ilson 's
l1at. I put that 011 and it was too hig for me. He wa~ked out.
I-Ie claimed I "ras the man, and then 1\Irs. K:ing come in.
tla p.

Bv ~Ir. Peatross:
· (~. Y'Ou mean he claimed it and pointed to you?
A. Yes, sir, pointed his fingei· and said I was the man.
Bv 1\Jr. Brandt:
·Q. Said you were the man~
A. Yes, sir. Then 1\'irs. I{ing· come in. 1Irs. I(ing stood
rjg·ht in front of me, didn't take her eyes off of me at all,
didn't look up and down the line. She \Vas trembling all over,
and pointed at me and said I was the man.
Q. That was 1\{rs. IGngf
A. Yes, sir, that was Jvirs. IGng.
Q. Both ~Ir. and ~Irs. King said you were the man~
A. Yes, sir.
Q. Are· you sure of th_at f
A. Yes, sir, I am positive. I walked out into Inspector
Petty's office, and sat down there. l\1rs. l{ing and 1\{r. l{ing
eame in there. 11rs. l{ing pointed her fing·er at me and said
I was the man, she was positive about it, and asked for her
jewels. I asked her, before anything \Ya8 said about jewels,·
"~hat I was charged with, and the only reply was ''I feel sorry~
for you, you done it~1r. Tunstall: If your Honor please, :.Mrs. King·
is not a party to this case. There has been no
serviC'e of process against her. Surely, you cannot make anybody party to a case and then not serve a process.
::\ir. Brandt: ~Irs. ICing's deposition is to be used in this
case, this is in contradiction of her deposition.
~Ir. Tunstall : Did you take them?
1\Ir. Brandt: No, did you take them?
1\tlr. Tunstall: I move to strike out from the testimony what M·rs. ICing has said.
'
1\ir. Peatross: If your Honor please, that evidence is certainly admissible from the standpoint of the defendants police officers, because i~ was upon that testimony and belief
in that testimony that the case is brought to-day.

page 16
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The Court: The motion to strike out is overruled. It is not
binding upon lVIr. Arthur King.
Bv Mr. Brandt:
·Q. Now, Mr. ~iartin, who pointed yon out first as the manY
A. l\tir. ICing.
Q. Mr. King?
A. Yes, sir, 1Ir. ICing.
Q. Then, as I understand you, ~Irs. King came
page 17 ~ in afterwards and said that she was sorry for you,
that yon did itY That is correct?
A. Yes, sir, that was in Inspector Petty's office.
Q. That is correct, is it 1
A. Yes, sir.
Q. Now·, g·o ahead and tell us what happened after that.
A. Oh, the pair of them. was asked to be sure, they 'vere
told to be sure that the identification was correct.
Q. Who told them that~
Bv ~Ir. Tunstall:
·Q. Did you hear anybody tell them that f
· A. I think it was Inspector Petty. Either Inspector Petty
or Officer N owitzky.
Bv ~Ir. Brandt:
·Q. Either IuRpector Petty or Officer N owitzky told them to
lJe sure the identification was correct 1
A. Yes, sir.
(~. 'Vhat happened?
A. 1\ir. ICing shook his head yes, and 1\t!rs. ICing said she
was positive.
Q. All right, what did you say1
A. I said I did not.
Q. You said you were not tl1e man?
.A.. I said I was not the man.
·
Q. "\Vhat else did you do?
A. I was brought down stairs then and locked
page 18 ~ up.
· Q. You were brought down stairs then and
locked up?
A. Officer Nowitzky asked me could he search my home. I
told him yes, go ahead.
Q. Did he search your home?
A. Yes. sir.
Q. Did he find anythingf
A.. ~Iy own camera and a pistol.
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Q. Your camera,. and found your pistol too. Was that the
011e you had when you were in the Police Department?
A. Yes, sir.
.
Q. That is all he found in your hoinc1 You didn't have
the pistol with you when you came down. town~
.1\... No, sir. I didn't know really where the pistol was at
home.
Q. "\Vas there anything else done after you were -arrested!
A. I was in jail, I believe, about a week, and two police officers brought two ,elderly ladies in there and they lined· me
up there with some prisoners over there and tried to have
·
them two pick me out.
Q. Did they pick you out?
A. No, sir.
~{r. Peatross: Was that in the Clark matter l
:Nir. Brandt : Yes, and they did not.

Bv Mr. Brandt:
·Q. '\Vere you photographed there?
A. Yes, sir.
page 19 t Q. Were your finger prints taken "1 ·
A. Yes, sir. I asked perrilission from the Police Department to get them.
Q. Is this the photograph they took of you and the finger
prints?
A. Yes, sir.
Q. These are the finger prints they made f
A. Yes, sir.

1\fr. Brandt: I offer the photograph and finger prints in
evidence as Exhibit No. 1.
Bv Mr. Brant:
··Q. How di<l you get possession of tha.t 1
. A. I went to the Police Department and asked could I
have my photograph and finger prints back.
Q. When?
A. That was after I came out of the City Jail.
Q. After you were acquitted¥
A. After I was acquitted.
Q. Were you tried in the Corporation Court?
A. Yes, sir.
Q. What became of the case there?
A. I was acquitted.
Q. Did you have any lawyer in Police Court7
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A. Yes, sir.
Q. Who represented you 7
page 20 ~ A. Mr. :Merrill.
Q. Did he represent you ·in the Corporation
Court too1
A. Yes, sir.
Q. Did you testify in the Police Court ?
A. No, sir.
Q. Did you testify in the Corporation Court?
A. Yes, sir.
Q. N o,v, on the 17th day of September, 1925, what were y.ou
doing, the day before your arrest ·f
•
A. I was working.
Q. And, on the day that they claimed that you had committed his robbery, what were you doing?
. .~.
. I was with my wife after I come home from 'vork,
went down to the seine, Parkenson 's Fishery.
Q. Parkenson 's Fishery?
A. Lambert's, Lambert 's· Fishery.
Q. Lambert's Fishery¥
A. Yes, sir.
Q. Now, on the 26th day of August, 1925, 'vhere were you,
Mr. Martin 1
·
A. I was do,·v11 at Ocean Vie·w, down at the Fishery.
Q. At the Fishery1
A. Yes, sir.
Q. Where were you in the morning of that day?
A. I was working·.
Q. For whom~
page 21 ~ A. Furr & Lindsay.
Q. What time did you quit work1
A. I believe it was about 5:30.
Q. And at what place were you working, what street were
you working on?
A. If I ain't mistaken, I was working at Ocean Vi(l'V or
'Villoughby, down at Captain Hasting's house.
Q. Captain IIasting 's cottage ?
A. Yes, sir, if I ain't mistaken.
Q. 'Vhat kind of work were you doing 1
A. Repair work.
Q. General repair work?
A. Yes, sir.
Q. Painting and carpentry too 1
A. Everything, yes, cement work.
Q. When you got home at 5 o'clock, what did you do then?
.A. Six o'clock.
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Q. At 6 o'clock, I mean, on Auguse 26, the day that ~Ir.
and 1Irs. ICing say they were robbed 0l
A.. I had supper with my \vife ancll\fr. Peatross: I object. H~ is g·oing into the question of
whether or not he is innocent or guilty. That has nothing in
the world. to do with this case.
:n1r. Brandt: I am undertaking· to show· the impag·e 22 ~ possibility of the existence of probable cause.
The Court : Go, ahead.
1\Ir. Peatross: vVe except.
1\!Ir. Tunstall: May I nsk my friend whether he proposes
to connect this evidence he is about to offer with any evidence
showing the facts that l\!Ir. 1\Iart.in is about to testify 'vith infornlation of the defendnnts. Unless so connected, they have
no hearing on this action.
l\Ir. Brandt.: I am going to show if the defendants had used
the slightest diligence they could lmve made inquiry and hav.J
ascertained that it \\·as·IJot humanly possible for this man to
be connected witl1 the thefts and I am going to show that the
defendants knew this man for years by sight and had seen
hjm on a number of occasions .
.1\fr. Peatross: You don't mea11 to connect that up ·with these
police officers defense?
1\fr. Brandt: Oh, no. The police officers knew this man.
They were associated with hitn.
1\-ir. Peatross: I ask your Honor to instruct the jury not
to regard that as to the police officer defendants.
· 1\'[r. Brandt: I have another picture here.
page 23 ~ By ~Ir. Brandt:
.
Q. Did you obtain that from· the Police Department?
A. Yes, sir.
l\Ir. Brandt: I offer that in evidence as Exhibit 2.
l\f1·. Tn11staJI: I object to that last question as having no
hearing on the question of probable cause until, in some way,
the defendants arc connected 'vith this information. As a
matter of fact, if your Ifonor please, the position of the defendant, Arthur ICing·, is that tlie question of probable cause
will not he reached in his case, hut if it were important it
would certainly be essential to show tlw t the facts about to be
testified to, ""'"ere known to the defendnnt.
l\Ir. Brandt: The testimony thus far is that he is the man
"rho positively, after having been warned to use caution,
identified this nian as the man who robbed hin1.
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l\Ir. Tunstall: 'Ve will see w·hat the testimony is in the
case. I don't think if he did, that means he had the man arrested.
J\tir. Brandt: I don't know how in the world the arrest could
be affected except upon the identification.
The Court: I don't exactly understand. J\tir.
page 24 } Tunstall and JUr. Peatross obJect to the question
and ::Mr. Brandt says it is. good, for what reasonl
J\Ir. Brandt: I say I have a perfect rig·bt to sho·w the utter
impossibility of tl1is man's connection witl1 this offence, ·withGut proving- his guilt or innocence, as the case may be. It
bears on the question of probable cause. I do not mean to
say that I could come into this Court and try the Criminal
case all over again. I don't take any such position as that.
But, I can show where this man was on the day the crime was
committed, as bearing on the question of probable cause and
I can go further and show· that if 1\Ir. I<:ing had used any
diligence at all-the law requires a man to make very careful
inC)niry before he causes the arrest of another and has him inc:arcerated in jail for thirty days or more on such a heinous
charge as this-that if he had made the slightest inqui~·y he
would have been bound to kno''' this man could not possibly'
have been connected with this alleged offence.
lVIr. '~eunst&ll: Tf your :Honor please, there is not one scintilla of evidence that 1\ilr. J<:ing· caused the arrest of this man.
~rhere is :Mr. l\iartin 's evidence that he identified him, but,
accepting that as true, the objection we are now
pnge 25 } making is, that if there is anything in the world
that is settled, it is that the question of probahle cause must be determined with relation to the informa1jon which the defendant, in a maliciotts prosecution suit, had
nt the time he acted. No"r' I say that unless you show knowledge of that fact on the part of the defendant, it is perfectly
incompetent, and the knowledge is a necessary factor in making· it competent. llow on earth 1\tlr. J{ing living in Lochaven
was supposed to kno'\v what l\1r. lVIartin, who he had never
sElen before in his life, was doing on the 26th of August, I
don't know.
nir. Brandt: That is not the point at all. A man is bound
under the law, if he wants to hide behind probable cause as
justifying his action, to show that he used due diligence. He
is not protected hy this so-called probable cause defense until he does show that he has used due diligence. A man goes
into the Police Station and says "Yes, this is the man that
robbed me'', "rhen he could have used the telephone and ascertained the man was at \York for Furr & Lindsay and that the
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man had lived at Ocean View for six years, or ascertained any
other facts that could have put him on inquiry,
page 26 ~ but he simply used his eyes.
!Ir. Tunstall : There is no case of hiding behind
any probable cause defense and I ·submit that until it be
shown that these defendants knew these facts ~Ir. !Iartin is
about to testify to, they are incompetent.
The Court: The objection is sustained.
}.Ir. Brandt : We note an exception.

By Mr. Brandt:
· Q. \Vhen you were in the Police Station, ~Ir. Martin, and
Mr. King· came up and said you were the man, what did you
sayto him?
1\fr. TunstaH: I object to the form of that question.
Mr~ Brandt: He has already testified to that. I am simply
reckoning up.
The COurt : Go ahead.
J\IIr. Tunstall: Didn't the witness testify ~Lr. l(ing nodded
his head? Is that what he said 1
Mr. Brandt : No. Go back and read the answer.
The Court : We won't bother with that. Let's get through
with the case.

By the Court :
Q. Ans,ver the question.
A. He said I was the man .

.page 27

~

By

~Ir.

Brandt:

Q. \Vha t did you say to him 1

A. I said I \'laS not. I told Mr. l{ing and ~1rs. King that
I was not.
Q. Now, ~1:r. ~fartin, when you were placed under arrest,
were you able to give bail 1
.A. No, sir.
Q. Ho"r long did you stay in jail before you were tried
in the Corporation Court ~
A.. 33 days.
Q. Did you have any expenses in connection with your def(.lnse f
A.. No, sir.
(~. Did you employ a lawyer?
.A. Yes, sir.
Q. Did you have to pay him a fee't
A. Yes, sir.
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Q. Ho'v much did you pay him?
A. $200.00.
Q. And how did you get the money?

A. Mortgaged my home.
Q. Who did you give the money to 1
A. The Mutual.
Q. The Mutual Building Association?
A. Yes, sir.
pnge 28

~

CROSS EXAJ\IIINATION.

By Mr. Tunstall:
Q. Mr. ~iartin, did I understand you to say that when
you were standing in the line with the plain clothes men in
the .Police Station that both l\tirs. King and Mr. King identified you?
·
A. Yes, sjr.
Q. What were the exact words that Mr. lUng used~
A. ~fr. l{ing didn't use no words in picking me ·out.
Q. He did not use any 'vords?
A. No, sir.
Q. He did not say anything at all?
A. No, not in picking me out.
Q. Ho"r did you kno'v he identified you 1
A. Until 've went into Inspector Petty's office.
Q. Then, when you were standing up in the line in the
room, he did not identify you at that time?
A. No, sir.
Q. After you went into Mr. Petty's office, what happened?
A. Why, he and ~{rs. J{ing said I was the man.

By the Court:
Q. Were you in there at the time?
A. Yes, sir.
Bv ~{r. Tunstall:
·Q. He and Mrs. King said you were the man?
A. Yes, sir.
Q. What were the exact words he used at that
page 29 ~ time Y
A. He said I 'vas the man and shook his head.
Q. Yes, but 'vhat were the words used~
·
A. After he said I was the man, one of the officers told
them to be positive in their identification.
Q. I am not asking about anybody now but ~ir. King. AU
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I· want you to say is to say the exact words that l\ir. I{ing
used after you got to Petty's office.
A. Mr. l{ing said I was the man, said "That is him".
Q. Did l1e say you were the .man, or 'vhat?
A. He said to the officers ''That is him''.
Q. He said that to the officers 1
A. Yes, sir.
Q. Did you hear him?
A. Yes, sir, I was sitting right there.
Q. "\Vhaf 'vere the 'vords he used 1 Can you repeat that Y
A. l-Ie said ''That is him''.
Q. Yon are sure they are the words he used f
A. Yes, sir. And, after he was told to be sure in his identification, he shook his head yes.
Q. So, as I understand you now·, he did not, when you were
standing in line make any identification at all, but after you
'vere taken to 1\fr. Petty's office he said, referring to you
' ' That is him' ' ?
A.. Yes, sir.
Q. And, subsequently, when the officers told him
page 30 ~ they wanted him to be positive of identification he
shook his head?
A. Yes, sir.
Q. And you are perfectly certain of all of that?
A. Yes, sir.
Q. Just as sure as anything else you have testified?
A. Yes, sir.
Bv l\1:r. Fentress:
·Q. '\Vhen you were put in line with those ten or eleven men,
who else was in the room?
A. There was quite a few in the room. I really could not
tell 'vho was in the room.
Q. Did :Mr. and Mrs. l{ing come in that room separately?
A. Separately, yes, sir.
Q. "'\Vhen one ·went in the other was not there?
A. Yes, sir.
Q. The identification then was made separately without
reference one to the other?
A. Yes, sir.
Q. When you came out in 11r. Petty's room, at the time
that this conversation took place or at the time that lVlr.
King identified yon, who 'vas first there?
A. In the room 'vith Inspector Petty1
Q. In Inspector Petty's office.
A. Inspector Petty, myself, Chief of Police Ironmonger,
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Officer Nowitzky, Officer Spencer, J\Irs. King and
page 31} Mr. King.
Q. How much conversation did you have with
l\f.rs. King in the Inspector's office?
.
A. I aske¢1 her what have I done. She pointed her finger
in my fac /and said I was the man. I asked her 'vhat I had
done.
1e said you know what you have done. I feel sorry
for u. Then she was again asked to be sure in her indentiftc ion. She 'vas asked that three or four times.

JOSEPH HARRIS,
a witness on behalf of the plaintiff, being first duly sworn,

testified as follows :
Examined by Mr. Brandt:
Q. Please state your name, age, residence and oc·cupation.
A. Joseph Harris; fireman, Norfolk Fire Department.
Q. How long have you been a member of the Fire Department?
A. I have been a member this last time going on eight
years.
Q. Do you know James J. l\Iartin?
A.· Yes. sir.
Q. How long have you know him1
A. Well, I have been knowing him-he 'vas in the Police
Department and I knew him then and that was in 1922 or
1921, I think.
Q·. Did you see him frequently ~
page 32 } A. No, sir, I did not see him very often.
Q. Did you see him frequently last summer?
A. No, sir, I can't say I did.
Q. Did you see him on the 25th of August, 1925 Y
A .. Y~s, sir.
l\f.r. Tunstall: The question is irrelevant. It is manifest
is going to raise the same question that your Honor sus~
tained when ~Iartin 'vas testifying.
The Court: If that is the same line, the objection is sustained.

}l(l

13y l\1:r. Brandt:
Q. Do you live at Ocean View?
A. Yes, sir.
Q. Do you kno'v his general reputation in the community
in which he resides for truth and veracity?
A. I have never. heard anything contrary of it.
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Q. Would you hesitate to accept any statement made under
oath even as a witness for himself?
A. No, sir.
Q. W oul.d you believe him?
A. Yes, sir.
Q. Is he a well known man down there in that community Y
·A. Yes, sir, quitP 'veil known down there.
Q. ICnown as Jim Martin, is he ~
page 33 ~ A. Yes, sir.

CROSS EXAMINATION.

By Mr. Peatross:
Q. Yon say you would accept his statement under oath in a
matter in which ·he "ras interested 1
A. Yes, sir.
Q. You don't think a bit less of him because of the fact that
he was arrested and tried here, then'
A. I beg your pardon.
Q. Yon don't think a bit less of his veracity l
A. No, sir.
Q. Or his reputation Y
A. No, sir.
Q. Because of thatf
A. No, sir.
Q. In your. opinion, then, so far as you are concerned, he
has not suffered any damage at allY
A. If you want me to state my opinion in regard to that,
·I am not interested in that statement.
Q. No, I iJnn 't.
·
page 34 ~

Mr. Brandt: I 'vant to call Mr. Nowitzky as an
adverse witness.
·

LEON NOWITZKY,
called as an adverse witness by the plaintiff, being first duly
sworn, testified as follows:
Examined by Mr. Brandt:
Q. What is your full name, please~
A. Leon Nowitzky.
Q. You are a member of the Police Department of the City
of Norfolk?
A. Yes, sir.
Q. How long have yon been a member of that department¥
A. About nine years.

•

I
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Q. You are attached to the Detective Bureau, I believe¥
A. Yes, sir.
Q. Do you know James J. MartinY
A. I do.
Q. Did you go to Mr. }.fartin 's house on the 17th of September, 1925, and leave a message for him to call at Police
Station T
A. No, sir.
Q. Did you send around there?
A. No, sir.
Q. Did you communicate with him in any way?
A. No, sir.
Q. Did you make any inquiry about him down there ~
A. Yes, sir.
page 35 ~ Q. Of whom did you make the inquiry!
A. Mr. ICelly, sitting over here.
Q. So, you didn't even go to l\1:r. Martin's house and you
didn't send him any message Y
A. No, sir.
Q. But you inquired of ICelly in order to ascertain where
Martin was?
A. Yes, sir.
Q. Did Martin immediately thereafter, or the following
morning, come to Police Station looking for you Y
A. I got the phone message, I think, that night.
Q. E,rom whom Y
A. From ~Ir. }.1artin, asking if I wanted to see him, and I
· told him I did.
.
Q. When you went to Ocean View and made inquiry for Mr.
!fartin, did you have any charge against him at that timef
·A. No, sir.
Q. Had anybody sworn out a warrant for him at allY
A. No, sir.
Q. And when you got the phone message you told him you
'Jlanted to see him, d~d he come to see you ~
A. He did.
Q. When did he comeT
A. At the appointed time, I think about 9 o'clock
page 36 ~ the next morning.
Q. Did he ask you what you wanted with him 1
~Hedhl.
·
Q. Did you tell him T
A. No, sir. ·
· Q. Did you put him in line with the other officers in the
Police Station at that time?
A. I was instrumental in it, yes, sir.
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Q. Will you please name the officers, as far as you can recall, who were in the line with him?
A. I don't recall all of the officers. There is many of them
' Te have got subpoenaed here, Fleet, 0 'Neil, I don't knowmost all of them got here. \Ve have got most of them here
that was there.
Q. They are almost all officers that have been in the Police
Department for a long time?
A. Yes, sir, officers and civilians. Two or three civilians
that were in the building- at that time.
Q. Were they newspaper reporters~
A. No, sir. Newspaper reporters was not in the line.
Q. Just people that happened to be there?
A. Just people that happened to be there getting licenses
and things of tl1at kind. That is the usual custom that 've
have been using since I have been with the Department, to
get as many as we can, as many as are not kno"'\Yu,
page 37 ~ and put them in line and see if they can pick them
out.
Q. Did you send for ::.Mr. King and his mother?
A. Yes, sir.
.
Q. What happened w·hen you sent for them, 'Yith respect
to the identification of the person who was supposedly the
guilty party who robbed their home?
A. When ~iartin first got to the Station House, Niartin
asked what 1 wanted, and I told him I wanted to see him in
a little w·hile, that I had not gotten matters straig·ht. In fact,
I did not have time to get things straight. He came before.
I completed my investigation. In otl1er words, I did not waut
him that day at all, but as long as he had called me on the
telephone and asked me what I wanted, I just as well go ahead
and finish it right then.
By Juror:
Q. You told him to come at 9 o'clock the next morning~
A.. Yes, and 110 was there. '\Vhen he got there, I told him
to wait a few minutes. I went upstairs, had a talk with Inspector Petty and Officer Spe1icer, and I don't know who else
was there connected with the case, but I think Officer Spencer
and myself and Inspector Petty was the only three up there
at that time. 'rhe Inspector said he would have l\1r. l{ing
vnd 1\Irs. King called. They were called. l\Ir. l\llartin was
carried up stairs, put in the Bureau of Identification. That
is a public room, used always. There is no special
page 38 ~ room set aside for the purpose of identification
· Qr anything. When I say Bureau of Identification,
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is

it is where the Identification Records are k,ept. It
not a
})lace specially designated by the police to line up anyone
in. When we made the line up, we made the line up of 11.
l\Ir. Martin 'vas about the center, dressed in civilian clothes.
I 'vould not say that l\Ir. 1\fartin was dressed in what you
would ordinarily call working clothes. I do not mean he was
dressed immaculately as going to church, but he was not in .
overalls and jumper like you would be a working man, probably like I am, and I am not denying he had paint on him.
Q. You do not deny the paint~
A. In other words, you would not see him walking down the
street point him out as a 'vorking man.
Q. He had a cap on?
A. Yes, sir.
Q. A reg·ular painter's cap, like painters usually 'vear?
A. No, sir. That is what I am referring to. I do not mean
to say his clothes 'vere not working clothes, but those were
not working clothes, not overalls and jumper and things of
that kind.
Q. I nnderstand.
A. When we p:ot to the line-up .. Mr. and ~Irs. l{ing. wfr.
Arthur K:inp; 'vas in, I think, what we call the Assembly Room
coming- towards the Bureau of Identification, the
page 39 ~ last door to your rig·ht before entering the Bureau
of Identification, which is the back of the hall. Mrs.
J(ing was over in the l\fissing Persons Bureau, which would
be the last. door to the left ~oming down to· the Iclenti.fica tion
Bureau. rro my .recollection, l\fr. 1fartin is mistaken that
l\f r. l{ing 'vas the first one that entered after the men were
aH placed in the line and :Nir. Martin in there. J\!Irs. King
walked into the line-up. I was present along with everyone
in there. She looked do,vn the line up and immediately went
to l\iartin. She says "That is the man" and put her hands
e11 his shoulder as we had instructed her to do.
When she
came out, we put her back into the room and shut the door
where she was at, and called to the other room to :Nir. King,
and carried :Mr. Arthur l{ing. When 1\!Ir. l(ing· 'vent in,
he walked down the line, looked at them and walked out, and
did not open his mouth. When he came out there, ~ said ''Did
you see him"1 l\ir. I{ing· he said ''I am morally certain that
I did". I said "You did not follow the instructions and put
your hand on him. \Vho was it"? He said "The man about
the middle of the line''. I said ''Go back and put your hand
on the man you say yon are morally certain is the man''. He
went back and placed his hand on Martin and came out again
the second time. Of course, 've went to Inspector Petty's
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office then, carried .Martin in there, and Mrs. ICing came in,
and J\IIrs. KingQ. Mr. ICing was the first person that identified
•
page 40 ~ 1\!a.rtin ~
.A. To my recollection. it was :n£rs. King, but as
far as the identification of each other is concerned, it would
not make any difference whatever because they are not al- .
lowed to come in together and not allo,ved to talk to each
other before the complete ide11tification. In other 'vords,
if we have got two people to make the identification, we keep
them separated.
Q. So that the one don't see 'vhat the other doesf
A. So that one don't see what the other does. 'fhey can't
even get together until after the identification.
Q. There is no doubt about the fact that 1\{r. ICing finally
went out and put his hands on this man?
A. No doubt about the fact that he put his hands on this
man.
Q. And he told you before that, that he was morally certain that man was in the line?
A. After he came out, Mrs. I{ing said I want to talk to him,
and she went into Inspector Petty's office. Inspector Petty
·was sitting a.t his desk, J\tfartin a little bit to his right, J\tfrs.
ICing sitting in front of him, when I went in. I walked in
right at the time they got finished, and Mrs. King began
pointing at A:Iattin and telling him he was the man and asking
him for the jewelry, give her back 'vhat stuff he had, she
felt sorry for him and wanted to help him, to give her back
her jewelries. At that instant, Inspector Petty ~ailed me.
Q. 'Vhat statement did .1\!artin make at that
page 41 } time 1
A. Martin has at all times denied it.
A. Denied it ~
A. Yes, sir.
Q. Did you search Martin's house7
A. Yes, sir.
Q. Did you find anything there?
A. I went down to the house. vVe did not know the number. We could not get a search 'varrant. We did not know
'vhere the house was and on the way down, to ascertain 'vhere
the house was, decided to have a talk with 1\!rs. Martin:. 1\rirs.
1\{artin was apprized that he was arrested. I informed her
myself. I think 1\rfr. Allen was along with me, and som~ other
officer, and. 'vhen I informed her she said "You can come in
here and look and see if anything is in· here''. Of course, I
found nothing. We did not complete the search because after

----------

-------------------------.
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we got over the main portion of the house 'vhere anything
could be secreted, and when we got to the back room, I think
she said that was her mother's room or some elderly lady
ivho 'vas in there, and we would not go in her things. ...-\nd
you could plainly see when we opened the trunk it was some
lady's effects. We would not interfere with her things at all.
Q. Now, Mr. Nowitzky, as I understand you, after this identifica tiou you put ~Ir. Martin under arrest 1
A. No, sir, I did not.
page 42 ~ Q. But he was put under arrest 1
A. Yes, sir.
Q. Who put him lJnder arrest 1
A. I think lVfr. Spencer. If I had been there I would haYe
put him under arrest with that identification. I do not mean
to say when I say I did not, that I would not have with that
same identification.
Q. Then, you went to his house, as you have stated Y
A. Yes., sir.
Q. All-that 'vas done before any warrant was sworn out for
him?
A. Yes, sir.
Q. And he came to the Police Station upon your call or inquiry, came down there without your going after him, to find
·
out what you wanted?
A. That is true.
Q. And he denied all the time that he was the man or knew
anything about it'
A. Denied it all the time that I was there 1
Q. And denied it to :Nir. and Mrs. IGng both 1
A. Yes, sir, because the next morning in the Bull PenQ. Were you present at the trial of this case at the Corporation Court 1 ·
A. Yes, sir.
.
Q. Did either lVIr. or ~1rs. IGng identify ~iartin as the.
I'

page 43

~

man~

A. No, sir.
Q. Did they make any pretension to identify

him~

A. They had a doubt in every instance in the Corporation
Court.
Q. But, in the Police Station, they did not have any doubt f
A. No, sir. The only doubt in the Police Station was in
the case of Mr. l{ing. He used the words ''morally certain'',
all the time. lVIrs. I(h~g 'vas· continually pointing positively
he was the man and shook her fi_nger in Martin's face. But
l\Ir. King, as a matter of fact, the first time he walked into
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tJ1e line-up and came out, he didn't say. I asked him if he
saw the man and he said he was morally certain.
Q. Then, he went in and put his hancl.on him~
A. Yes, sir.
l\fr. Tunstall: Don't lead him.
Brandt: He is an adverse witness.
\Vitness: I mig-ht be called adverse, but there ain't nothing here I am trying to conceal.
~h;.

By ~Ir. Brandt:
Q. Did you find anything in your invBstigation to connect
him with it?
A. I 'vould not like to say.
Q. I am asking you whetlier or not you had in your investig·a tion. You sent for the man, he came down there, you
talked to him, you went to his house, you searched his house
and you found nothing through that in...-estigation to connect
him ·with it?
page 44 ~ A. Nothing whatever.
Q. Then, he was arrested strictly because of the
identification that was made in the Police Department?
A. Positively.
Q. And for no other reason?
A. \Ve could not have arrested him without the identification.
-~

CR.OSS

EXA~IINATION.

Bv :1\Ir. Tunstall:
. ·Q. nir. Nowitzky, before ~fr. l\Iartin was brought or came
to the Police Station, you had never discussed his possible
guilt with either lVIr. or :Mrs. l{ing, had you 7
A. No. l\1r. ]\fartin didn't know who we w·as calling for.
Q. The Police Department was doing its duty at that time
.
and inYestigating the matter on its o·w·n account?
.A.. l\Ir. J(ing, at the time he was called to the Police Station,
did not know who he was being called for. To make it plain,
he dicln 't know whether it was a white man or a colored man
he was being called to identify.
Q. So, 1\:Irs. J(inp; and Mr. l{ing did not have anything to
do with bringing ~h·. ~fartin to the Police Station?
A. None whatever. The one sole responsibility for l\Ir.
Martin being at the Police Station was mine. 'l'he cause of
l\{r. Martin being at Police Station ·was by me and Officer
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Spencer going to Ocean Vie\V and inquiring of Mr.
page 45 } l(elly where l\!fartin lived.
By Juror:
Q. As ·a matter of fact, he vohu1tarily came up to the Police
Station?
.A. That is it.
By Mr. Tunstall:
Q. As I understood you, you said l\Ir. IGng ah'iTays qualified his statement by saying he was morally crtain. Ife was
never absolutely certain?
.A. The best I can tell you, Mrs. l(ing would point out and
say ''That is the man, I am positive''. l\£r. lung ·would
say "I am morally certain that is the man".
Q. But the impression left on your mind was that lw never
·would state as a fact that he was the person? That is correct~

.A. Picking a man out of eleven and saying you are morally
certain would be certainly sufficient for me as an officer.
Q. I am simply saying· that l\fr. King did not make the positive statement his mother did that that was the man?
, A. No. l-Ie never l1as made the statement as positive as
l\Trs. J{ing. \Vhat happened in Inspector Petty's office after
I left-Inspector Petty sent me to go out and ascertain something in connection with the case and I had to leaYe the office
and go probably five blocks to get this p,p·ticular information
that Inspector Petty had sent me for. I left 1\fr .
. page 46 } I<:ing, l\tf rs. I<ing, Inspector Petty, l\Iartin and
probably one or two others, but I know them four
I left in Inspector Petty's office, but wl1at transpired after
I left, I don't know.
Q. Did you understand from 1'Irs. J{:ing's positive statement that the identification ""as positive~
.ll. By them.
Q. N(nv, Mr. Nowitzky, did lVIr. King ever ask you to have
1\ir. 1\!Iartin arrested?
A. Never. No one askefl for a warrant to be issued.
Q. All be did w·as to give such information as you all asked
for e-very time, as he was called on to give?
A. Yes, sir, that is it.
Q. He never took any active steps in directing the investigation?
·
1\!Ir. Brandt: I object to that on the gTound that it is leading. I have n.o examined him on that point.
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By 1\fr. Tunstall:
Q. Mr. King never took any active steps in prosecuting
the investigation of any particular person, did he 1
A. Not to my knowledge.
Q. None that you know of 1
A. Yes, sir.
Q. And his connection was simply confined to-_
A. In the Nlartin case, his connection was for the purpose
of being called do,vn for identification the same as
page 47 ~ I had called him several times before, and Mr.
IGng went over the line and w·ould immediately
say "He is not there".
Q. You say he did ;not ask to have ~ir. 1\{artin arrested,
or anyone else 1
·
A. He didn't know Mr. ~Iartin 'vas in existence, so far as
I know.
Q. I mean, even after the identification, he did not ask to
have him arrested f
A. No, sir, not to my kno,vledge.
By Mr. Peatross:
Q. 1Ir. Nowitzky, after the identification 'vas complete by
Mrs. King, steps were immeclia tely taken, I presume, to lock
up Mr. Martin?
.
A. As soon as 1\{rs. King got through talking to him.
Q.. You said you did not swear out the warrant~
A. No, sir.
Q. When was the ·warrant sworn out~
A. I suppose same day1\{r. Tunstall: I think the ''rarrant should be introduced and
I sent clown for the papers and found they were here in the
Court Room.
Mr. Brandt: The testimony is that the man was arrested
and his house was searched and all that was done before any
·
warrant at all was sworn out by anybody and that
page 48 ~ his arrest was made after l\Ir. and Mrs. l(ing made
the identification, and it was not made until the
identification 'vas made.
A. (Continued) He was probably arrested before the 'varrant was secured. I won't be positive whether he was put on
the slate before the warrant was drawn or not, but if I had
been there I would ~have put him on and never got any warrant. I would have _put him on as flat.
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~fr. Peatross: The warrant here appears to have been
sworn out the same day before Justice of the Peace Holland.
~Ir. Brandt: Officer Allen swore the warrant out before J.
P. Holland.

By J\!Ir. Peatross:
. Q. Is that the warrant on which J\!Iartin was arrested~
A. Yes, sir. The handwriting is Officer Spencer's apparently.
Q. The warrant appeal'S to bear elate 18th of September.
That was the date this arrest "\Yas made?
A. Yes, sir.
Mr.

Peatros~:

I offer the

"\va~Tant

in evidence &.s Exhibit 3.

By :n:rr. Tunstall:
Q. M:r. Nowitzky, what lead you, in the first instance, to sus·
pect ~fr. ~Iartin in this connection and go down to Ocean View
looking for him~
})age 49

~

Mr. Brandt: I object.
The Court: Why f
Mr. Brandt: Wl1at his opinion and his· views were is absolutely inadmissible.
The Court: Don't they have bearing ou probable cause?
!vir. Brandt: I don't think they do.
The Court: The objection is overruled.
Mr. Brandt: I note an exception.
A. I got information from an informant.
}.tfr. Arnold: I want to put in the same objection on the
same grounds raised by 1fr. Tunstall in the former instance.
Unless they can connect this up that l\1r. ICing, the defendant
in this case, had knowledge of what ~1r. No"ritzky did, it is
irrelevant if the other testimony _is irrelevant.
The Court: Let the witness answer the question.
Mr. Arnold: I note an exception.
A. (Continued) I 'vas given information at Ocean View
that Mr. 1\tiartin was caught going into the back window of a
house.
1\Ir. Brandt: That is certainly not connected with anv
charge here and that certainly 'vould not have any place ii1
this case under well defined principles. You can't even show,

I.
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if it were a fact. Of course, we deny it. But, he is testifying
now to pure hearsay information as to some other
page 50 ~ matter unrelated to this, not investigation, or cpnuected with this in any way.
1\:Ir. Tunstall: If your 1-Ionor please, I have never talked
about the case with lVIr. N owitzky in my life. I have not any
idea 'vhat his answer will be. I simply want such a light on
it as we can get. Now, the evidence of 1\tir. Nowitzky, as far
as he has gotten, is relevant and proper to be given under the
exception to the hearsay rule that makes a hearsay that tends
to serve as a motive for the act admissible on precisely the
same principle as the statement made by Mrs. l{ing is admissible although lVIrs. I<:ing is not a party. I objected to
the evidence as to what l\Irs. l{ing said when being· told by
l\ir. :rvfartin, for the reason that it could not throw light upon
his standpojnt to show probable cause. I have always thought
it perfectly competent for 1\:Ir. N owitzky or any of the other
officer defendants to state what 1\irs. IGng said because it
furnishes a n1ain spring for their action. It is not evident
that what 1\irs. I<:ing said was true, because from that standpoint it is hearsay, but it is relevant, I submit, if your Honor
please, to show why these gentlemen, l\ir. N owitzky and l\Ir.
Allen, took a given form of action, and this comes
page 51 ~ under precisely that same category. They can
state, I submit, the things that came to them that
led to a given course of qction, which are evideiit as bearing upon the propriety or impropriety of t~1at course of action, which arc eYidence as bearing upon the propriety or impropriety of that course of action, hut are not evidence of the
.Ruhstantive facts to which they relate.
':rbe Court: I think he can ans,ver it.
1\Ir. Brandt: vVill vour lion or bear with me for a moment?
~l'iw information upon which an officer of the law acts, even
when he is a defendant in the suit as he is here, may be admissible with reference to the particular act that is under investig-ation, hut suppose someone came to him and told him that
l\{r. :Niartin had burglarized a house in San Francisco fifteen
years ago, certainly that would not be evidence in this case to
show that he was justified in putting him under suspicion
of having robbed Mrs. J(ing. The point I make is that the
testimony he is about to give is a report or statement made to
hin1 by somebody else at some other time that this man was
connected with some other offence other than this offence and
I submit that, unless the information given him had some
connection with this offence, that then if he acted on that in-
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formation as to some other offence, that it is not
})age 52 ~ admissible in evidence in this case.
rrhe Court: The objection is overruled.
Mr. Brandt: I note an exception.
A. I 'was given information at Ocean VimY that nfr. Martin had entered a home and was seen by a man who was coming in, I think from Bayview, was the \Yay it was given. When
he entered his house, he caught 1\Iart.in going in his back
window, that he kne\v 1fartin and asked him what in the hell
}H~ was doing going in the window and ~fartin said that an
officer had seen him, that he sa\v the officer coming down
the street and he thought the officer \Vas after him and that
the only thing he \vent back there, that he \Vas not going
back there to get in the house, hut the reason he was going
hack there was to throw away two pints of "rhiskey that l1e
had in l1is pockets. That information was gven me by a citizen of Ocean View. Necessarily, I can't name him, or I would
rather nDt. Martin knows him and he knows ~Iartin and it
\Yould just stir up something.
~1r. Brandt: It is apparent from the wittne.ss' own testimony that it is hearsay.
The Court: rrhe objection is overruled.
l\£r. Brandt: \:V e note an exception.

A. (Continued) After the information was given me about
1\Iartin, I then checked up against the description 1:ight at
this time. This was at the very time of these robpag·e 53 ~ beries that we were having· durii1g the series of rob:_ _
beries that we were having at that time and that
\vas all ahead of the trial of whoever might be participating in those robberies. So, we \\rent back and checked the
description of niartin ag·ainst the description of the IGng:3
and the description of the Clarks and, feeling that they tallied, of course w·e to a certain extent continued the investigation and it was during- the course of continuing- this investigation that I asked ~Ir. l(elly if he had seen ;Nlr. lVIartin.
By J\.Ir. Tunstall : .
Q. And he got there before you completed );our investigatiorr?
A. He got there before I completed my investigation. As
a matter of fact, I had only had hardly a day's 'vork on it
before J\iartin broke in on it before 've \Vantfd him. I did not
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'vant lfr. l\·[artin at the time, but as long as ~{r. Martin had
called me, I told him to come on.
·
Q. At the time that the occurrences took place over here
when the identifications were made and the arrest made, did
did you have at that time any ill will at all to·wards l{r. liartin?
Mr. Brandt: I don't claim I1e did.
A. Not even now. I have known him ever since he was on
the .Police Force. I merely taken the action that I believed
it was my duty as an officer, just like· one of these gentlemen
on the jury would come to me and say that is the man that
robbed me and my mother at the point of a gun~
page 54 ~ If I didn't arrest him I suppose they would fir~
me the next day.
RE-DIR-ECT EXAMINATION.

By Mr. Brandt:

._

Q. Has it been your experience that people are in the habit
of coming to the· police and giving themselves up~
A. I have had it, so many times.
Q. Have you had such experiences?
A. I have had people charged with murder come to me.
Q. That has been the exception¥
A. It has been the exception, but it happens.
Q. l\fr. l\tiartin did not 6rive any evidence of being afraid
when he came to the Police Station?
A. Mr. Martin has never at ai1y time showed any sign except that he was not the man and was not guilty. When I
got through talking with Martin-I have never seen in the
police game since I have been in it where a man 'vas picked
out like Martin-but after talking 'vith 1\tiartin as I did the
next morning in Police Court, I felt it my duty to go to him
and tell him not to open his mouth to another soul except
his lawyer. I told him that in the bull pen next morning.
Q. And that.w·as after he was identified by IGng?
A. Yes, sir.
Q. 1\llr.· l(ing had been in constant touch with the Police
Department to ascertain who had robbed his
page 55 ~ bouse?
.A. Whenever we called upon him, he 'vas very
accessible.
Q. He was active in trying· to find out who committed the
crime~
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A. I don't know whether he was or not. I know I would
have been.
Q. I ask you if it is not a fact 7
.
A. I could not tell you, not being assigned personally to
lfr. King's case.
Q. Who was assigned to Mr. King's case~
A. Mr. Allen and Mr. Fleet.
Q. Whenever you called upon him at the Police Department he was there~
A. I have seen him there on several occasions in connection with the case.
Q. His mother was a very old lady, wasn't she 7
A. She was indeed.
Q. In this connection, whe~ the identification was had by
Mr. King and his mother I believe you said Mr. King's language was he was morally certain this was the man?
A. He at no time told him anything other than that.
Q. Did you consider the language when he said he was
"morally certain'' mean, I take it as such, and Mr. King is
A. I did not consider it that way. When a man tells me he
is morally certain of a thing, the language and the_ words
"morally certain" mean, I take it as such, and Mr. King is
not a man that should not know.
page 56 ~ Q. He is a man of average intelligence 7
A. Of average intelligence.
Q. Would you have placed this man under arrest but for
the statement of Mr. IGng that he was morally certain?
A. I 'vould have, sir. I would have placed him under arrest on the statement of 1\tfrs. ICing.
Q. You made the statetnent you didn't arrest him 7
A. I did not.
Q. You did not physically lay your hands on him and arrest him?
A. He was .arrested when I got back. But, I don't want
any misunderstanding. I would have done it. He never
would have got out of that station house without me.
Q. That arrest was the result of that identification?
A. Yes, sir, positively, of both lVIrs. l{ing and Mr. King.
To make it plain, I would have arrested Martin whether Mrs.
lung was at that station or not. I would have arrested him
on Mr. King's statement or I would have arrested him on
Mrs. King's statement.
Q. Either one you regarded as sufficient?
A. Yes, sir, on either one I would consider I ·was doing
my duty as an officer.
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Q. We are not criticising you for that, Mr. Nowitzky. As
a result of that arrest basad on that identification, I will ask
you whether or not these pictures were made and his finger
prints taken?
page 57 ~ A. I don't know any other reason why· they
would have been taken.
Q. -I asked you whether or not as a result of his acquittal
they were returned to him?
A. They were, sir.
Q. I ask you whether or not in the Corporation Court there
was any suggestion of identification of this man by either 1\ir.
or Mrs. l{ing~
A. They went so lig·ht on the identification that one of the
jurors, I think it was 1\fr. Priest, whc J see here this morning
got up and jumped on me about the same, jumped on me about
why the man 'vould be arrested on such slight evidence, and
I explained to him then that he didn't know what the facts
really was, that he got the facts as they were given him and
not as we received them at the office.
Q. ~Ir. l(ing went before the Grand Jury, didn't heY
A. Yes, sir.
Q. 1Irs. J{ing did not go there f
A. I think 1\{rs. King was sick.
Q. :1\tlr. l{ing was before the Grand Jury and it "ras on his
evidence that the indictment was made?
~fr.

Tunstall: llow did he kno'v that?

By 1\fr. Brandt:
Q. You were a witness before the Grand Jury?
A. I probably was.
·
Q. Will you please tell us who this man was that
page 58 ~ told you he caught 1\{artin going in his house at
Ocean View f
A. I can tell vou.
Q. We want to kno,v.
A. 1\fr. Lapitina.
Q. Which 1\{r. Lapitina, 1\fr. Frank La pi tina or Mr. John
Lapitina?
A. I want to avoid further trouble, the reason I didn't
want to tell, ill feeling.
Q. Is he the same Lapitina that was convicted qf bootlegging·?
A. I don't know. He possibly ·was.
Q. He served the sentence in the county jail7
A. He possibly was.
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Q. And his story to you was that Martin told him he 'vent
into the house because he wanted to get rid of two pints of
liquor~

A. No. He said tl1at Martin denied even entering the house,
that he only ·went into the alley because he had a couple of
pints on him and did not want to get caught with it on him.
Q. His claim was he saw ]\fartin going in the house through
a window and Martin's claim was that he went into the alley
so as to get rid of two pints of liquor?
A. He didn't say he seen him.
Q. You testified here, sir, that this man at Ocean View
told you that he saw this man 1\iartin go into the
page 59 ~ windo'v of the house 1
A. Let's test our memory. Mine is as long as
yours. I mean get your stenographer to read back and see.
I said this: That I got information from a party who gave
me information that a man had seen Martin go in his house.
Q. And that is double hearsay that you are testifying to 1
A. Absolutely double hearsay and I would not arrest a fly
on it. I was merely conducting an investigation. I would
not arrest anybody on the information. I would. take it
though, for 'vhat it is worth.
·
Q. Then the statement 'vas by Mr. Lapitina to you that
somebody else told 1\ir. Lapitina that they, this somebody
else, had see :Wiartin go into a house?
A. That is true, sir.
Q. And that Lapitina talked to JVIartin about it?
A. The man himself.
Q. And Mr. 1fartin denied it~
A. That is it.
Q. He said he went in the alley so as to get rid of two quarts
of liquor?
A. T'vo pints.
Q. And the man that told you that somebody else told him
that ~Iartin 'vent into his house was Lapitina who has been
convicted of bootlegging in the county?
A. Not to my knowledge. But I read in the paper where
Lapitina had been convicted.
page 60 ~

Mr. Brandt: I ask your Honor to instruct the
jury to disregard it.
The Court : The motion is overruled.
J\IIr. Brandt: We note an exception.

By Mr. Brandt:
·Q. And that is the information-
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A. That we started an investigation on.
Q. That is all the information you hadY

A. No. When I ended up, I had positive identification.
Q. That is all you had to start with, the ~tatement that
Lapitina told you f
A. That really put me on the Martin end of it. It had no
·
bearing in the world on the arrest of Mr. Martin.
Q. Do you know whether or not that statement of Lapitina to you was followed up!
A. I followed it up. I have never been able to find out the
man, who the man was.
Q.. As far as your investigation is concerned, the man who
told La pitina that is a myth Y
A. I have never been able to find him. As a matter of fact,
I tried hard to get him to subpoena him to the Corporation
Court.
Q. As far as your investigation is concerned, you are not
satisfied that anybody told Lapitina that or not?
A. I don't know whether they did or not. I have never
been able to find out who the party was.
page 61. ~ Q. Did you take Mr. Clark down to the Police
Station, or have him ~ome down to identify Mr.
MartinY
A. Mr. Clark was there.
Q. He absolutely and unqualifiedly failed to identify him
at allY
A. Mr. Clark got there while Mr. Martin, myself and several others were on the sidewalk. Mr. Clark came in the door
of Headquarters and 'vhen he got inside he called me. I was
standing with Martin, Spencer, I think, and a couple of others,
and when he got inside-he got there a little quicker than
what we expected, Mr~ Clark must have been right close byand when he got into the hallway leading upstairs he said
''The man on the sidewalk looked like the man to me''. Of
course, on that Inspector Petty called both Spencer and myself down for making a failure on his identification by not getting him away from there and keeping him concealed before
the line-up was made. So, Mr. Clark was not calied to the
line-up at all. He had already seen Martin on the sidewalk.
Q. Did you attempt to indict him on the Clark charge?
A. I did not.
Q. Isn't it a fact that you did'
A. No, sir. Just the opposite of that. I did not attempt
to. I was certainly the one that was called back to the Grand
Jury and told them ~Ir. Martin-
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Q. He did not testify in Police Court, on advice
his lawyerY
A. That is true too.
Q. And on your advice Y
A. On my advice.
Q. Didn't you tell him he had better keep his mouth shut¥
A. I did.
Q. .And get a lawyer!
.A. I did, sir.
Q. He had known you in the Police Department Y
.A. Knowing you like I do, I would have done that to you.
I certainly did tell him to keep his mouth shut and don't talk
to no policeman at all, and get a lawyer, that is what he
needed. And, in the case of the Grand Jury, I 'vas the one
that went before the Grand Jury. They called me about
Clark and I told them we had no evidence in the Clark case,
they could not bring back an indictment.
Q. You say you would have done the same thing for me if
somebody told you that somebody had told them that I had
gone into a man's house, would you attempt to arrest me?
Do you think who .the person is has any bearing on it?
.A. I would just as soon investigate you or the president
as someone else.
Q. I am not asking you that. I am asking you if that is
sufficient to arrest a man f
A. If we had a house robbed and had a description of a
man that fitted your description, and somebo.dy
page 63 } came along and said ''Look here, Nowitzky, Brandt
was seen by a fellow going into a house down at
Ocean View, that is within a block of where this house was
robbed of Clark, right at the time, I ·would no more hesitate
investigating you than I would flying.
.·
Q. Sure, you would not. That is the very case I asked you.
If anybody gave you a description of Martin or did they tell
.
you it was ~{artin himself.
A. No, sir. They gave me a description and I made it
very plain to these gentlemen of the jury-if I did not I will
do it again next time. I said at the starting of this investigation, if the information I received was all I had, I would
not have gone any further at all. The arrest of 1\tir. 1\tlartin
was after Mrs. Elnora l{ing and Mr. Arthur IGng come into
the Station House in a line-up of eleven, picking the man out
and saying ''This is the man that stuck a gun on me, taken
my jewels, and made me go upstairs". Now, I am an officer
paid by you people and now you can figure whether I did it
right or not.
-

page 62
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Q. Now, we ln1ow you do your duty, but did it occur to
you that when this man came to the Police Station upon the
mere suggestion that you wanted to talk to him, that he
phoned you the night before-he did that, didn't he?
A. Yes, sir.
Q. And made an engagement with you for nine
page 64 ~ o'clock the next morning, did it occur to you that
'vas the conduct of a burglar, or it was something
for you to think about!
A. I did, sir. I thought about it. I asked Mr. Martin
where he 'vas on that particular time.
Q. He told you, didn't he~
A. No, sir. l-Ie said he didn't know. And since that time,
he told me he was at Lochaven and that his wife bad a good
memory and "ra.s able to think up where he was on that occasion and it happened to come to her through a conversation he was having around at Ocean View saying he didn't
know· what he ought to do, that someone said "I can tell you
where you were that night".
Q. Just found out by accident 1 There was not anything
more unusual about Mr. ::Martin telling you he could not tell
where he was that nightA. No. I don't believe I could tell you where I was a month
ago.
Q. It would be very unusual if a man could· tell you on the
18th of September where he was at 6 o'clock on the 26th of
August?
A. Unless it wa~ something very unusual.
Q; If he could tell you, you would have your doubts ~
A. Yes, sir.
Q. So, then, his conduct then was very natural?
A. Just the same as anybody else.
~

F. S. PRIEST,
a witness on behalf of the plaintiff, being first duly
sworn, testified as follows:
page 65

Examined by 1\ir. Brandt:
Q. Your name is F. S. Priest~
A. Yes, sir.
Q. And you are engaged in the lumber business in tile City
of Norfolk~
A. Yes, sir.
Q. You have resided here all your life?
A. Pretty near, about thirty years.
Q. Your age is over 21'

·Arthur G. King v. J. J. Martin.
A. Yes, sir.
Q.. Mr. Priest, 'vere you a member of the jury that tried
the case of the Commonwealth against James J. Martin,
which involved a charge of higlnvay robbery of Arthur G.
J{ing and ~Irs. I{ing?
A. Yes, sir.
Q. Were you the foreman of the jury7
A. No, sir~
Q. Did you hear the testimony of 1\:Ir. King at the trial
of the case~
A. I did.
page 66 ~ Q. Did you also hear the testimony of Mrs.
King?,
A. Yes, sir.
Q. Will you please tell the jury whether or not they identified this plaintiff here, James J. lVIartin, as the man who
had burglarized or attempted to rob their house or robbed it?
A. Mrs. l{ing said to the best of her knowledge she thought
he 'vas. lVIr. I{ing was not so certain. He said he looked like
the man and he was about the same build and he thought he
was the man, but he "rould not say positively.
Q. This man was acquitted, was he not?
A. Yes, sir.
Q. Was there any other evidence introduced that was calculated to sho'v any connection by this man with that robbery?
Mr. Martin: If Your Honor please, I object to that question
and move to strike out all ~Ir. Priest's testimony.
The Court: The objection is sustained.
1\Ir. Brandt: If your Honor please, this is a part of the evidenceThe Court : The court has already ruled.
Mr. Brandt: I beg your pardon, I want to except. I thought
I would be permitted to state my views, but I beg your
Honor's pardon.
page 67

~

By 1vfr. Brandt:
Q. You don't know 1vfr. Martin personally, do

you?
A. No, sir.
Q. I 'vould like to ask you whether or not, as a member
of tha.t jury, you made any inquiry from Detective
Nowitzky-

-
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Mr. Martin: We object.
The Court: The objection is sustained.
Mr. Brandt: This is by way of rebuttal, and we save the
point.
No Cross Examination.
POLIC.E SERGEANT H~ L. WITTMER,
a witness on behalf of the plaintiff, being first duly sworn,
·
testified as follows.:
Examined by Mr. Brandt:
Q. Please state your name, age, residence and occupation.
A. H. L. Wittmer, Sargeant Norfolk Police Department.
Q. ow long have you been a member of the Norfolk Polic~
Department T
A. About seven years.
Q. Do you know~Mr. Arthur G. l{~ngY
A. Yes, sir.
Q. How long have you known him~
A. I judge about three years.
Q. Have you ever had any conversation with
page 68 } him respecting the robbery .of his house or himself and his mother by a man on the 25th of August,. 1925?
A. Yes, sir.
Q. Did he make any statement to you 1

:a

Mr. Tunstall: Let's find out where the conversation was
and when.
; ;
Mr. Brandt: Suppose you permit me to ask the question.
By Mr. Brandt:
Q. Did he make any statement to you respecting the matt~r, if so, can you state the time ·and place when he made the·
statement?
·
A. Yes, sir. It was in the Court House the day Mr. Martin was being tried.
Q. Do you remember that day?
A. I don't remember the date, no, sir. I had some cases
in Court.
Q. October 21st, 1925, is the day that Mr. ~Iartin says he
was tried.
A. If was the· day he was tried. I heard the case in Court.
Q. What statement did Mr. King make to you with respect

~....
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to the identification of the person 'vho had, as Ile claimed,
robbed his homeY
A. I don't . kno'v whether the Court had adpage 69 ~ journed for dinner or whether Mr. King came out
in the hall after he had testified, but there was
another man standing in company with me a.nd .King came
up to us and started to talking, and Mr. IG.ng said he felt
·sure Martin was the man but there was a doubt in his mind.
He said that one day the .last 'veek he was in New York City
and while in New York City he was walking down the street
and bumped into a man that looked exactly like the man that
robbed his home. And, after Mr. l{ing had made that statement, I went back in the Court, and I think the other man
did also, and testified to the statement that Mr. King had
made in the hall.
Q. Before the jury in that case 1
A. Yes, sir.
Q. And 1\:lr. King made that statement to you while the
trial was yet in progress?
A. Yes, sir.
No Cross Examination.
1\:lr. Brandt: You say ~Ir. IG.ng is not here~
1Ylr. Tunstall: No, sir.
J\iir. Brandt : We want to have the opportunity of examining him.·
Mr. Arnold: If your Honor please, we have a
page 70 ~ number of witnesses here who 'vere brought for
the purpose of showing the whereabouts of the
plaintiff in this· case at the time of this alleged robbery, and
on objection to the testimony of one of the witnesses, your_
Honor sustained the objection to this testimony on the ground
that it was not relevant as to probable cause. We contend
that it was relevant on the questiou of probable cause by showing to the Court and jury that by the use of anyThe Court: Now, will you show me authority for that 1 If
you sho'v me authority it might be admitted.
Mr. Arnold : Your Houor will not permit this witness to
testify on that line at the present time 1
The Court: Show me authority no'v and if you have authority, they may be admitted.
1\tir. Arnold: The only authority 've can put our hands on
right at the moment would be an adverse statement of. the.
law. vVe were predicating that on the probable cause of be-
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lief of his guilt and not on the certainty of the parties identifying him.
The Court: Let me see the authority.
~ir. Arnold: Here it is.
The Court: That evidence is overruled.
page 71 ~ ~ir. Arnold: We save the point.
!ir. Brandt: 1\tiay we offer in evidence the record
of the Corporation Court showing this ma~1 's acquittal?
Mr. Pea.tross: I object to that because it has no bearing
on the question of whether or not the officers had probable
cause in swearing out the warrant and making this arrest.
Mr. Brandt: The record is offered for the purpose of sho,v. ing that the prosecution terminated favorably to the plaintiff. We offer as Exhibit 4, page 378 of the Common Order
La'\v Book No. 3, reading:
·virginia:
At a Corporation Court of tlw City of Norfolk, Number
Two, continued and held at the Courthouse of said City, on
Wednesday, the 21st day of October, in the year 1925.
Present: The Ron. 0. L. Shackelford, Judge.
James J. ~iartin, 'vho stands indicted for robbery was this
day led to the bar in the custody of the Jailor of this Court,
and upon being arraigned plead not guilty to the said indict.ment, and thereupon came twenty lawful men,
· pag·e 72 ~free from exceptions, thirteen of whom having been
obtained from the original Veni1·e Facias, duly
directed and issued in accordance with the statute in such
cases, made and provided, and summoned by the Sergeant
of the City of Norfolk, and the remaining seven having been
obtained from the .Alias Venire Facis, duly directed and issued by the Court, with a list thereto attached, furnished by
the Court, according to law, and summoned by· the Sergeant
of the City of Norfolk, from 'vhich panel the Commonwealth
and the defendant each alternately struck four, leaving the
following jury, to-wit: ,Y. B. tT ester, C. Z. Overstreet, A. D.
Jakeman, P. 1\L Pritchard, Geo. S. Biel, F. F. Priest, Jno. T.
l{ilby, Jas. A. Parrish, E. L. Creech, Geo. E. Ed,vards, Wm.
II. Lauder and Robert S. Page, who were sworn the truth of
and upon the premises to speak, and having heard the evidence and argument of counsel, returned a verdict in the following words : '' vV e, the jury, find the defendant not guilty''.
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·whereupon nothing further. being alleged against the said
defendant, it is ordered that he be acquitted and discharged.
page 73 ~

CAPTAIN ~I. D. MOOR-E,
a witness on behalf of the plaintiff, being first duly
sworn, testified as follows :
Examined by Mr. Brandt:
Q. Please state your name, age, residence and occupation.
A. ~f. D. :JYioore; 35 years old; 115 Ocean Avenue, Norfolk,
Virginia, Norfolk Police Department.
Q. Do you know know James J. n1artin?
A. Yes, sir.
Q. How long have you known him, Captain t
A. I could not say that, ~Ir. Brandt. I kne'v him when he
was on the Police Department. I guess when he first came in
there. I don't know exactly how long he was in there.
Q. Do you kno'v his general reputation for truth and
veracity in the community in which he resides f
A. I did at that time, 'vhile he was in the Police Department. Since he has been out of the Police Department I don't
know much about him because I have not seen him over five
or six times.
.
Q. Do you know his general reputation 1
A. Yes, sir.
Q. Is it good or bad?
A. Good.
Q. "\Vould you hesit.ate to accept any statement in his own
he half under oath~
A. It would depend on what the man was testipage 74 ~ fying about, not only him, but anybody eise.
Q. I am asking you 'vould you accept a statement made by him under oath while testifying as a witness
on his own behalf?
·
A. I say it would depend on what he was testifying. If the
man was on the stand he could be testifying· falsely to keep
from going to the penitentiary or jail, I think he would be
crazy not to do it, but outside of that I worked with him while
in the Police Department and anything he told me 'vhether
it was on oath or off oath I would believe him.
Q. Whether it 'vas on oath or off oath you 'vould believe
him¥
A. Yes, sir.
Q. Have you had any reason to change that belieff
A. I have not.
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No Cross Examination.
Mr. Brandt: We rest.

page 75

~

T. L. PETTY,
a witness on behalf of the defendants, being .first
duly sworn, testified as follows:

Examined by Mr. Peatross:
Q. Give your full name, age, residence and occupation.
A. T. L. Petty; 40; Inspector of Detectives of the· Police
Department of the City of Norfolk, Virginia.
Q. You were present, were you, at the time that the identification of Martin was inquired into at the Police Station ·r
A. I was not at the line-up. I was in the room with Mrs.
Kfng when Mr. l{ing made the identification.
By Mr. Brandt:
Q. When ~lr. l{ing made the identification
A. When he went in to make the identification.
Q. You said something about somebody making an identi·
:fication.
A. I was not there at the line-up when he went in to malie
the identification.
By Mr. Peatross:
Q. It has been testified to that after the line-up was made,
Mrs. King came into your office with several others, including Martin.
A.. Yes, sir.
Q. Did you hear a conversation between Mrs. King and Mr.
MartinY
A. Yes, sir.
·
Q. What was said Y
page 76 } A. Mrs. King said that she wanted to talk to
~{artin. Martin was in my office. 8he came in
and accused him of being the man, she said ''You are the man
that got my jewelry and I want that jewelry back". He denied
it and she talked to him at considerable length, told him she
was sorry for him and all she wanted was her jewelry. He denied having the jewelry or knowing anything about it.
Q. I hand you a warrant which has been introduced in evidence here as Exhibit 3, apparently sworn out on September
18, 1925, by Officer A. ~I. Allen. vVas Mr. Allen there at that
tinieY
A. Mr. Allen was in the Station, yes, sir.

~
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Q·. Was that warrant sworn out with your approval?
A. Yes, sir.
Q. If it had not been sworn outA. I would have ordered one sworn out. The man waspositively identified by 1\ir. and Mrs. l{ing as being the man
that held a gun on them and taken their jewelry. In all
felony cases, in all cases there is a warrant..
By Mr. Tunstall :
Q. Mr. Petty, was there a difference in the positiveness of
the identification on the part of Mr. and Mrs. King respectivelyf Is it not a fact that ~irs. King's identification
was a positive one and Mr. King said to the best of his knowledge and belief that was the man?
A. Well, J\tir. King said in my office, I did not go
page 77 ~ into the room at the line-up \vhen Mr. King went
in there, but he said in my office that that was the
man, and he did not do any talking, to the best of my recollection, he did not talk to Martin any in the office other than to
say "That is the man".
. Q. If Mr. King stated that he had said that this was the
man-

1\fr. Brandt: I object. You certainly cannot contradict
that way.
The Court: The objection is overruled.
Mr. Arnold: We save the point. ·

..

By Mr. Tunstall:
Q. If Mr. King were to testify in this case that he had said
that to the best of his knowledge and belief Mr. Martin was
the man who had be~en to his house but that he could not be
absolutely certain of it, would you be prepared on your present recollection of the matter to contradict that statement 1
Mr. Brandt: I submit that is not a proper question.
Th~ Court: I have already ruled on it.
A. I would not say that 1\ir. King did not say that. I could
not say it.
CROSS EXAMINATION.
By Mr. Brandt:
Q. Mr. Petty. as your recollection serve.s you when you
\vere first examined J\!Ir. King positively identified
page 78 ~ this man?

58

Supreme Court of Appeals of Virginia.

A. Said ''That is the man''.
Q'. He said "That is the man" 1
A. "That is the man", he said that in my office, but Martin
·was alone when he said that, was not in the line-up.
Q. Martin was alone in your office and l{iug was in your
office?
A. Yes, sir.
Q. And he said then "'J.1hat is the man"?
A. He said ''That is the man''.
Q. Did you understand that as expressing any doubt .or did
you take it as a positive identification 1
A. I did not see anv doubt about it.
Q. The warrant ha~d not been sworn out at that time?
A. No, sir.
Q. And based upon that identification the "Tarrant was
sworn out?
A. Yes, sir.
Q. Would you l1ave arrested this man if that identification
had not been made?
A. I could not have arrested him.
Q.· Would you have taken this man's photograph and finger
prints if that identification had not been made 1
A. No, sir.
Q. 1\Ir. l{iug went before the Grand Jury?
A. To the best of my knowledge he did.
page 79 ~ Q. l\irs. K:ing ,,,.as not before the Grand Jury 1
A.. I don't tl1ink so.
Q. The Grand Jury found an irUct·ment against this man f
A. Yes, sir.
Q. Were you in the Upper Court f
A. I was not at the trial.
Q. You were not at the trial?
A. No, sir.
Q. Did ~ir. l{ing· ask this man anything about the jewels 1
A. Not to my knowledge. I don't recall him asking him
·
any questions at all.
Q. Did not this man deny in King-'s presence that he was
·
the man?
A. Yes, sir.
Q. Told him he didn't know anything about it?
A. Told ~Irs. ICing in nir. IG.ng's presence.
Q, He repeated that when J\IIr. l(ing identified him, and said
he did not kno'v anything about it~
A. I don't recall whether he repeated it to 1\Ir. King or
not:
Q. He denied it to everybody~
I

I

v
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A. Denied it in the presence of all of us that he was the
man.
page 80 }·

RE-DIRECT EXAlVIINATION.

By l\1r. Tunstall :
Q. l\1r. Petty, did 1\fr. IGng ever ask you about having any
warrant sworn out~
A. No, sir.
Q. Neither did 1\Irs. l{ing~
A. No, sir.
Q. The first thing 1\Ir. King knew anything about the warrant was 'vhen he was asked to come down there to make this
identification f Is that right?
A. Yes, sir.

By Mr. Brandt:
Q. ]\:lr. King had been down there on several previous occasions?
A. Yes, sir, several times.
Q. And he ·was actively pursuing the investigation of whoever rob bed him?
A. Yes, sir.
Bv Mr. Tunstall:
··Q. \Vhat did you mean by tl1at, actively pursuing the investigation? Was he doing anything except co-operaing with
the Police Department?
A. Co-operating with the Police Department. He came
when 've called for him.
·
Q. lVIr. l{ing never suggested any person to the Police Department as to who should be investigated by the Police Department?
A. No, no suggestion to ma.ke.
page 81 ~ Q. Alll\1r. l{ing did do was when he 'vas shown
a picture by the Police Department, to .say this
was not the man 1
A. That is all.
By Mr. Brandt:
Q. Did he identify him in the Corporation Court?
A. I was not there.

W. H. FLEET,
a "itness on bel1alf of the defendants, being first duly sworn,
testified as· follows:
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Examined by ~Ir. Peatross:
Q. Will you give your name, age, residence and occupation Y
A. W. H. Fleet; member of the Police Department of Nor·
folk City.
Q. You are over 21 years old¥
A. Yes, sir.
Q·. And you live where Y
A. 523 Brambleton Avenue.
Q. You are tbe W. H. Fleet who is one of the defendants
in this case, are you not Y
A. Yes, sir.
Q. Tell the jury whether you "rere in the City of Norfolk
on the 18th day of September, 1925.
A. I was not.
page 82 ~ Q. Were you present at the Police Station at the
time the identification of ~ir. Martin, the plaintiff, was inquired into ?
A. No, sir.
Q. You know nothing about it whatsoever¥
A. Nothing at all.
Q. And took no ·part in it Y
A. No, sir.
Q. You did not swear out the warrantY
A. No, sir.
Q. And did not appear before the Grand or Civic Juries?
A. No, sir.

CROSS

EXA~IINATION.

By Mr. Brandt:
Q. Were you present wl1en the identification was had?
A. I was not in the city.
Q. Were you present at the trialf
A. I was on my_ furlough.
Q·. You don't know anything about it?
A. No, sir.
page 83

~

THOMAS H. WILLCOX, JR.,
a witness on behalf of the defendants, being first

duly sworn, testified as follows:

·

Examined by Mr. ~unstall:
Q. Plea~e state your name, age, residence and oc.cupation.
A. Thomas H. Willcox, Jr.; 38 years old; Norfolk, Virginia; lawyer.
Q. ~{r. Willcox. you were Commonwealth's Attorney of

~:
I
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the City of Norfolk during the period from August to October, 19125, inclusive, were you not?
A. Yes, sir.
Q. And your service as Commonwealth's Attorney covers
the entire time to the subsequent trial of J. J. Martin f
A. Yes, sir.
·
Q. Do you recall that trial?
A. Very well.
Q. You conducted the prosecution, I believe, did you not?

·,

A. I did.
Q. In the Corporation Court Number Two'
A. Corporation Court of the City of Norfolk,
·page 84 } No. 2.
Q. Mr. Willcox, do you recall the substance of
~Ir. l{:ing's testimony on that trial as to the identification
of this present plaintiff, J. J. l\!Iartin ~
·
·A. I do.
Q.. What did ]\tfr. King say~
A. 1\tir. l{ing said that he looked like the man, his appearance tallied 'vith the appearance of the man 'vho committed
the robbery and that l1e thought he was the man, but that
he was not sure.
Q. Had you had any conversation with ICing previous to
that trial?
A. I had. I asked him to come to my office and talked to
him about it prior to the trial.
Q. Did he come 1
A. He did.
Q·. What was his statement to you at that time?
A. Substantially the same. lie told from the first that he
was not positive he 'vas the man, that he resembled him in
many respects and he thought he was the man,. but he had
never been able to be positive of him, even in his attempted
identification of him at Police Headquarters, and was not ·
then so positive and in Corporation Court he so testified.
Q. Was there any-contrast in Mrs. J{:ing's identification and
that of her son f
·
A. 1\tirs. King's identification 'vas complete as
page 85 } possible, except that she admitted that. she was not
infallible. I can go into details, if you want me, as
to what she said.
Q. I have no objection to it. ·
A. I don't want to volunteer anything.
Q. Go ahead and volunteer anything you want, but there
was a marked contrast then between her testimony and Arthur lung's testimony~
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A. Absolutely.
Q. And Arthur 1\::ing's testimony was exactly in line with
··what he stated to you in your office \then you summoned him
to come .there about it~
A. Yes.
CROSS EXAl\:IINATION.
By Mr. Brandt:
.
· Q. Did you discuss the case with Detective N owitzky too?
A. I think I did, 1\Ir. Brandt. I had a great many cases
·which he was interested in.
Q. Did you discuss it with Inspector Petty?
A. I don't think I ever mentioned it to Inspector Petty.
Q. Did you discuss it with Officer Allen~
A. It is impossible for me to say. You see, I see these peo·
ple daily.
Q. But you remembered particularly what the Kings told
you because it is a little unusual, of course, for the Kings
to have any association with criminal prosecution~
A. That was not the reason, but it was because
page 86 ~ the whole case depended upon their testimony.
The charge \Vas a serious one and I wanted to
know what they knew about it before I went into Court and
I asked them to come to my office .
. A. Were not you advised by ~ir. Nowitzky before you went
into the trial that 1Yir. Arthur IGng had positively identified
this man in the Police Station?
·
A. I don't think so. I will make the same reservation ~Irs.
King did, that I am not infallible, but I don't remember talking to Nowitzky or what he said.
Q: Did he. testify in the case?
A. I don't think he did.
Q. Did Mr. Petty testify in the case?
A. I don't think he did. I think l\1r. Petty did testify about
the methods used in the identification, but on the merits of
t1Ie case, he knew nothing about it.
Q. Was there anything unusual that happened in connection with that trial that you can recalU
A. In connection \vith the trial itself?
Q. Yes, on the 21st of October in the Corporation Court.
A. No, sir.
.
·
Q. Did l\irs. l(iiig testify?
A. Yes, sir.
Q. Did she testify before the Grand Jury?
A. I could not say. I looked at the indictment there and
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it showed her name on the back of it, but that, of course, does
not show whether she testified or not.pag-e 87 ~ Q.. As a matter of fact, wasn't she ill, Mr. Willcox?
A. I don't. think she was, but I can't say positively. I did
not see those witnesses.
Q. And was not the indictment obtained on King's testi~
mony alone 1 ·
.
A. I couldn't say. I don't know that he testified. I was
not allow in the Grand Jury Room.
Q. But you know he 'vas sent into the Grand Jury Room¥
A. No. The witnesses are called and sworn and then are
turned over to the Grand Jury. They call such witnesses as
they see fit. Sometimes they call all and ask for more. Sometimes they dispense with it on hearing- one.
·
Q. Well, if lVIrs. l{ing was ill and you were relying on the
establishment of your case by the testimony of. both ~Ir. and
~Irs. l{ing, in the nature of things 1\fr. King must have been
the person who went before the Grand Jury. That is correct?
A. If she was not present and one or the other went, I
would say he is the one.
Q. Well, it has been testified here that she was ill. Now,
at the trial of this case do you recall Sergeant Wittmer being· called as a 'vitncss after Mr. and 1\'Irs. King- had testified
and the purpose for which he was called V
A. I don't recall. I can't say that he was or was not called.
I have no recollection.
Q. Do you recall that he was called for the purpag-e 88 ~ pose of proving that during the course of the trial
and after 1\{r. IGng had testified, that Mr. King
stated in the hall to him, Wittmer, that he, IGng, then had
some doubt because_ he had seen a man in New York that he
thought 'vas the man that robbed him?
A. Sergeant Wittmer called to the stand to testify that?
Q. Yes.
A. No, sir. I don't recall it.
Q. Do you say, as a matter of fact, he did not do it f
A. No, sir, but I will say that my recollection is that he did
not do it: ·
Q. \V ell, Sergeant Wittmer has so testified today. That
is all, ~:[r. Willcox .

co

.....

RE-DIRECT EXAJ\'IINATION.
By Mr. Tunstall :
.
Q. As a matter of fact, you have heard that same thing·¥
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A. I have heard that. Some of the counsel indicated to
me they were going to ask to have the jury called back and
put on that evidence, but they did not put it on is my recollection.
Q. Did he say that to be in furtherance on substantiation
of lung's statement that he at no time could absolutely be
positive of the identification~
1\.... I discussed with them whether they should put that
evidence. on. They decided it was not uecessar~. It is my
recollection I thought it was very material. I kne'v
page 89 ~ from the time I talked to him that the Commonwea}th would have a stronger case if he was not
pnt on the stand.
Q~ But it was your duty as Commonwealth's Attorney to
make full disclosure~
A. I have no right to hold back any evidence.
RE-CROSS EXAMINATION.
By lVIr. Brandt:
Q. Did Mr. King ever say to you that he was morally certain he was the man?
A. I don't remember the use of that word.
Q. Did he testify whether he was uncertain he 'vas the
man?
A. I-Ie said he '\Vas not certain. That ·is the substance. I
don't know just the use of the words but the distinct and
unmistakable substance of his testimony was that the man
looked like him, but he was not sure and never had been sure
he was the man.
·Q. He had to tell the Grand Jury that the man under
charge was the man in order to get an indictment f
A. I can't tell about that. I have seen indictments gotten
with no evidence and some turned down when I thought the
evidence was convincing. The Common'\vealth 's Attorney
is not in the Grand Jury Room.
Q. You don't recall Sergeant Wittmer testifypage 90 ~ ing?
A. I think I had a conference 'vith Mr. Spandorfer about recalling the jury to prove the facts you state, but
they determined thatQ. Isn't it a fact, because of the attitude ef the jury, that
the trial was halted in order to get Nowitzky to explain why
the man was arrested'
A. I think you are rigl1t about that. I think one of the
jurors asked, after I{:ing's testimony, or some stage of the.
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proceedings, why the man was originally investigated, and we
recalled Mr. Nowitzky and attempted to prove that he had
heard about the affair at Ocean View that he testified to this
morning, and the Court ruled it out.
Q. You, of course, were not allowed to prove that?
A. No, sir.
By Mr. Tunstall :
Q. And who was the foreman of that jury, :1\{r. Willcox?
A. Mr. F. S. Priest is my recollection. That is what the
record shows there.

I.

By Mr. Brandt:
.
Q. Was not there some inquiry made by the jury then and
there as to whether or not they were permitted to take some
action looking to the punishment of the people who had instituted this prosecution Y
A. I know what you have in mind, Mr. Brandt, a discussion
that took place between some of the members of the jury and
myself afterwards, after the trial was over, and
page 91 ~ that is probably what you have in mind.
Q. When they brought the verdict in, 'vas not
there some request made by the jury of the CourtThe Court: What has that to do with this case?
:h{r. Brandt: :h£y friend ~Ir. Tunstall put him on the stand
and opened all that up and I assume I have the right to cross
examine him ~s to what transpired on the occasion.
The Court: I don't think that has anything to do with it.
J\rir. Brandt: Of course, if it is improper in your Honor's
opinion and )TiOUr Honor excludes it, I would like to have my
exception.
The Court: It is excluded.
1\:fr. Brandt: May I except, then?
Mr. Tunstall: If your Honor please I wish to offer the
deposition of ~Ir. King.
Mr. Brandt: lVIay I see the deposition, 1\llr. Tunstall?
1\{r. Tunstall: I-Iere it is.
The Court: As I understand, it is the theory of counsel for
both Mr. J(ing and the police offers that tltis was
page 92 } a clearly a case of misdescription or wronp· identification, that it is not the theory of either a~ you
that this plaintiff was guilty of robbery.
1\:fr. Tunstall: "\Ve l1ave taken no such position in the case,
if your Honor please.
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Mr. Brandt: I understood they had. That is the reason
I have been misled all along.
Mr. Tunstall: So far as Mr. l{ing is concerned, I told you
that our theory was that for Mr. l{ing to be guilty of malicious prosecution he must be guilty of starting theThe Court: But, there is no question in this case as ~o the
guilt of this man?
Mr. Tunstall: No, sir. The acquittal is conclusive of that.
The Court: That is the theory, or partially, on which I
excluded the evidence here. There was no question about
that.
Mr. Tunstall: None whatever. So far as this trial is concerned, Mr. Martin appears before "this jury as an innocent
man.
Mr. Tunstall: Gentlemen, I will read the ·deposition of Mr.
King:
page 93

--......
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Virginia,
In the Court of Law and Chancery of the City
of Norfolk.
J. J. Martin, Plaintiff,
vs.
Elnora King, Arthur G. King, A.M. Allen, W. H. Fleet and
L. Nowitzky, Defendants.
DEPOSITION OF ARTHUR G. l(ING.
The deposition of Arthur G. l(ing, taken before me, C. H.
Hoyt, a Notary Public in and for the County of Los Angeles,
State of California, pursuant to notice hereto annexed, at my
office, 504 Sun Finance Building, Los Angeles, California, on
the 12th day of July, 1926, between the hours of 10 A. M. and
6 P. ~I., to be read as evidence in behalf of Arthur G. King
in a certain proceeding by notice of motion depending in the
Court of Law and Chancery of the City of Norfolk, Norfolk,
Virginia, wherein J. J. Martin is plaintiff and Arthur G. King
and others are defendants.
Present: Neil S. McCarthy, Counsel for said Defendant.
The Witness,
ARTHUR G. l(ING,
being duly sworn, testified as follows:
page 94 ~ Examined by Neil S. McCarthy:
1st Question for defendant: What is your name Y

.·~
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A. Arthur Godwyn King.
2nd Qu.estion for defendant: Where do you live, Mr. King?
A. Los Angeles, California.
3rd question for defendant: How long have you lived here T
A. Since the 6th of April, 1926.
4th question for defendant: Where did you live prior to
coming to Los Angeles?
A. Norfolk, Virginia.
5th question for defendant: How long had you lived there i
A. Since March, 1920.
6th question for defendant: When did you leave Norfolk,
Virginia!
A. Either the 30th or 31st of March, 1926.
7th question for defendant: In what business are you engaged here?
A._ I am at present employed as special representative of
Mr. de Mille, in connection with his personal affairs.
8th question for defendant: In what business were you engaged in Norfolk, immediately prior to your leaving there Y
A. I was general manager of the Norfolk ·Tidewater Terminals, which leased and operated the city piers and government piers and 'varehouses at Norfolk, starting operations in
the fall of 1925. These piers and warehouses wer~ formerly
operated by me for the city of Norfolk as director of the port.
9th question for defendant: Were you director
page 95 } of the port of Norfolk for a period of time?
A. I was director of the port from March, 1920, ·
until I went with the Tidewater Terminals in the fall of 1925.
lOth question for defendant: During the time you were director of the port 'vere these piers operated by the city?
A. Yes.
11th question for defendant: And who operated.them subsequent to the city's having operated them?
A. They were taken over by the Norfolk Tidewater Terminals and operated by that company.
12th question for defendant: Did you remain in charge of
the business of tl1e tide,va ter terminals?
A. Yes.
13th question for defendant: Were you a city official during
the time you were director of the port?
A. Yes, I 'vas employed by the city.
· 14th questio~ for defendant: When did you resign your
office with the tidewater terminals ~
A. I didn't really resign; I was given leave of absence.
I am still on leave. I was given a leave of absence about 15th
of March, 1926.
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15th question for defendant: Was this fact announced publicly at that time!
A. Yes, both the morning and evening papers carried front
page stories about the 15th to the 20th of March, stating I
had resigned, a.nd a fe'v days later, stories of equal
page 96 ~ prominence with reference to my going to Californ~a, correcting the original' story and stating
that way.
16th question for defendant: And when did you come to
California Y
A. I left Norfolk on the 30th or 31st of March.
17th question for defendant: Was it your intention when
you obtained leave of absence, to come to California to as·
sume the position you now occupy?
A. Yes, and that matter was fully stated in the stories in
the newspapers. .
18th question for defendant: Do you recall the trial in Norfolk of J . .T. Martin, the plaintiff in this action, on a charge
of robbery?
A. Yes.
19th question for defendant: Were you present at that
trial Y
A. Yes.
20th question for defendant: Where did the robbery for
which this man 'vas being tried take place~
A. At my house in Meadowbrook.
· 21st question for defendant: When?
A. It was either August or September, 1925.
22nd question for defendant: At "rhat time of day?
A. About eight-thirty in the evening.
23rd question for defendant: Who was present in your
home at that time?
A. ~Iy mother was there at the time.
24th question for defe11dant: You and your mother only 1
A. We 'vere the only people in the bouse except
page 97 ~ my oldest boy, who "ras then about four years
old.
25th question for defendant: State just what transpired at
the time of the robbery-just what occurred.
A. My mother and I were sitting in the living room, both
reading there when I heard someone start talking. ·I looked
around and saw a man standing in the doorway and started
to jump up. He told me to keep perfectly still or he would
shoot me. · I was under the light of the lamp and could not see
clearly whether he had a gun, but mother called out to me
and I sat down again. He kept some distance from us and
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ina~e us both go upstairs and into one
stairs~ _As we went in this door I could
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of the back rooms up- ·
see. in the mirroi· very
clearly that he had a gun. He then came close behind me and
held a gun against my back while he went through my pockets.
Th~n he ran into the next room and went through the drawers
and came back in probably less than a minute and told me
he was going to stand outside and shoot me if I tried to follo"r him.. He ran downstairs a11cl closed the front door. I
was afraid to open the front door and follow hiin as I thought
he might be hiding· in the shrubbery and I would be in the full
light. Probably about one or two minutes after he closed the
front door I heard a car start. As soon as I got downstairs
I called the police, "\vl1ich took se"\rerill minutes, and when I
theii looked out the door there \vas no car in sight.
26th question for defendant: "\Vas anything taken from you
'
ot• J'our home in tliis robbery?
page 98 } A. Yes; he got all my wife's jewelry, 'vhich wab
in her dressing-table drinver, the principal articles
of value being a diamond ring and a diamond pin. He also
took a small amo·hnt of cash which I had in my pocket. I
clichi 't have any gTin in the house; I don't suppose if I had
had one it would have done me any good:
27th question for defendant: Wl1at did you do with reference to reporting this robbery? You called the police, did
vou7·
., A. Yes, I called the police, and several detectives came
out to the house, arriving about thirty-five or forty minutes
after the robbery. I g-ave them as good a description as I
could of the man, but I had not gotten a very good view of
his featpres, as most of the time I was in the bright light and
he was in the shadow·, and I told the officers that most of the
time he was in the shadow and I was in the bright light, so
that I could not distinguish his features very clearly. ::My
description was therefore limited largely to his size and general appearance.
28th question for defendant: "\Vhat did you do after that
with reference to the robbervf
A. I didu 't do anything pa~rficular after that. The police
asked me several times to come to the police station to look
at pictures of men whom . they suspected, but none of the
pictur'es I saw seemed to fit e~actly the man that had been in
"the house, and I so stated to the police officers. I went to police headquarters fre-quently to see what prog·ress
page 99 ~ they were making, ancl one morning they told me
that they had a man they 'vanted me to look at
0
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and asked me to bring my mother. I got my mother and
went to the police station where the police officers said they
had a man whom they were almost certain was the burglar.
They said they felt sure he was the same man wl~o had been
in my house and who had burglarized another house, and
that the only thing necessary was to get an identification.
They told me he was in another room in a line with several
men, and they wanted me to go into the roqm, and if I was
certain I could pick out the man, to point him out; they said
if I was not certain, to sa.y nothing and come out. I went into
the other room where there 'vas a line of ten or elAven men .
. There was a man in the line who looked very much
like the man I had seen in my house, but I could not positively
identify him, and came out of the room without pointing anyone out. I told the police there was a man who looked very
much like the remembrance I had of the burglar, but I could
not be certain that he was the man. Inspector Petty then
took us in a room to talk to this man so that I could hear his
voice. .After we came out of this room I told the police officers that I still thought he looked very much like my recollection of the burglar, but that his voice 'vas entirely different,
and that I could not be positive that he was the man.
29th question for defendant: Was that all that transpired
on that occasion 1
page 100 ~ A. Yes, that is substantially all that transpired. The police told me that was all that was
necessary, I could go; that they 'vould look after the rest.
30th question for defendant: 1Vere you later subpoenaed
..
to appear before the gTand jury~
A. Yes, I was called before the grand jury.
31st question for· defendant: With reference to this robbery1
A. Yes.
32nd question for defendant: State w·hat transpired at that
time.
A. I appeared before the grand jury and they asked me if
I could positively identify the man who was showed to me at
the police station as the burglar who had entered my house.
I told them I could. not. The foreman of the grand jury
seemed somewhat surprised, as he said he had. read in the
paper tha.t I had positively identified the man. I told him
I could not, tha.t the paper must have been inc{)rrect, as I badnot positively identified him and could not positively identify
him. The foreman asked me if this would be the substance
of my testimony in the trial, and I told him that would be
my testimony.
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33rd question for defendant: Did you. ever make a. complaint against this manY
A. No.
34th question for defendant: To the authorities?
A. No.
page 101 ~ 35th question for defendant: Did you ever
charge him with being the man who entered your
home that night?
A. No.
· 36th question for defendant: Did you ever state to anyone
that he was the man who had entered your home?
A. No.
37th question for defendant: Did you ever charge this J.
J. Martin with being the man who had entered your homeY
A. No.
.
38th question for defendant: Did you testify at the trial
of this man for this robbery?
A. Yes, I testified at the trial.
39th question for defendant: Before the trial did you discuss the case with the prosecuting attorney~
A. Yes, he asked me to come to his office.
40th question for defendant: State what that discussion
was.
A. He asked me whether I could positively identify this
man as the burglar who had entered my house, and I told
him that I could not. I told him I believed he was .the man,
but I could not identify him positively, and there was some
doubt in my mind.
.
41st question for defendant: Did you believe that this was
the man who had committed the robbery?
· A. He looked to me very much like the man, but I always
had a very distinct doubt about it and I never could feel positive. There was. something missing to make me
vage 102 } feel that he was the man. It was my best judgment that he "ras the man.
42nd question for defendant: Did you so state to the officers?
A. No, I fold the officers I thought he looked very much like
the man, but I could not be certain. At the trial I testified
that to my best judgment he was the man, but that I could
not be positive; that there was considerable doubt in my mind,
and I felt he was entitled to the benefit of the doubt.
43rd question for defendant: Dfd you say that on the stand'
A. The judge asked me specifically if there was .any doubt
in my mirid, and I told him there "ras considerable doubt, and ·
I felt the man was entitled to the benefit of the doubt. The
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commonwealth attorney asked me if, in my best judgment, it
was the man, and I think the judge asked ine the same ques~
tion. I told them both that I thought he was the man; but I
could not be positive. At the trial they showed a gun which
had been found in Martin's house. It was a. small size automatic, and looked exactly like the gun ,vhlch I saw hi the
burglar's hand in my hotise. The gun made a :tiloJ;e 9istinct
impression on my mind than any other feature of the rob~~

.

.

'

44th question for defendant: Had you ever known Mr. Martin before!
A. I don't recollect ever having seen him before this occurrence. Patt_ of his case was that he .was a t!"itffic cop origi:iially, and that I oilght to have known hini; but I
page 103 ~ had~ 't seen him.
.
· 45th questiot1 for defendant: Have you a:rii animosity toward Mr. l\fartiu7
.
.
A. Abs,olutely none. I think that iii the wbole coiuiection
I gave him the gteatest benefit of the doubt all the way
through.
46th question for defendant: Did you ha.ve any feeling
against him of any kind at any time Y
A. None whatsoever, especially because I never could feel
sure he was the man.
47th question for defendant: :bici you at any time urge that
he be arrested?
A. I did not.
48t4 _questton for defendant: Or prosecuted~
A. No, I did not.
49th question for defendant: Did you want to see him at;.
rested Y
A. ~ o, I so-rt of feit sorry for him all the way through. ·
50th qu~stion fo-r defendant: Wheti did you :first.'know that
Mr: ~Ia:ttin claimed that you had damaged him by reason of
his haying ~een arrested 1
_
A. Wh~n I received the letter of October 29; which, I think,
'vas delivered at my house on that night. .
. 51st question for defendai1t: I shoi.vyou a letter dated October 29, 1925, on the stationery of John M. Arnold, attorney
at la,v, elated at Notfolk, Virgi¢a, addressed to
page 104 ~ Mr. A. G. lung, Lockhaven, Norfolk, Virginia,
beating the sign~ture of J. M. Arnold, also a:q. en·
velope bearing the nalp.e of John M. Arnold, attorney, and the
post matk. ~ orfolk; Virginia, October 29, b~aring the words
''special delivery", and ask you if that is the letter to which
you referY

.,._,_..
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A. That is the letter, yes.
52nd question for defendant: Did you receive that lette~
through the mail'
A. Yes.
· 53rd question for defendant: Did you reply or cause a reply to be made to that letter'
A. Yes.
54th question for defendant: Did you answer it yourself~
A. No.
55th question for defendant: Did you instruct or .authorize anyone else to answer it?
A. I took the letter to my attorney, !tir. Robert Tunstall,
and explained the situation to him and asked him to answer
it.
56th question for defendant: I sho'v you a copy of a letter
dated November 3rd, 1925, on the stationery of Willian1s,
Loyall & Tunstall, Norfolk, Virginia, addressed to Mr. J. ~I.
Arnold, bearing the signature of Robert B. Tunstall, and ask
you if you have ever seen that copy of a letter before?
A. Yes, he showed it to me after he had written it. Mr.
Tunstall showed it to me after he had written it.
57th question for defendant: Do you know whether that letter was sent to Mr. Arnold~
page 105 ~ A. I understand that it was sent to Mr. Arnold.
1\{r. 1\tfcCarthy: I offer the letter first referred to, addressed
to 1\tfr. A. G. l{ing, and dated October 29, 1925, in evidence
and ask that it be marked as defendant's Exhibit "A". I
offer in evidence the letter dated November 3, 1925, addressed
to J. l\L Arnold, signed by Robert B. Tunstall, and ask that it
be admitted in evidence and marked defendant's Exhibit

- "B".

58th question for defendant: Did you ever receive an answer to the letter 'vhich Mr. Tunstall wrote and which has
been offered in evidence as defendant's Exhibit "B"?
A. I never received any answer myself to the answer.
59th question for defendant: Do you know whether ~Ir.
Tunstall received an answer to it?
A. l\{y recollection is that up to the time I left Norfolk
he never received an answer to it.
60th question for defendant: When did you next hear of
this rna tter?
A. The next I heard of this matter was about six o'clock
in the evening of the night before I had planned to lea.ve Norfolk. I told a good many people that I was going to leave.
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A complaint was served on me at my house on the night before I expected to leave. As a. matter of fact I had been delayed by pressure of business and did not leave until a day
later than I expected.
page 106
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And further this deponent saith not.
(s) A_RTHUR G._ ICING.

State of California,
County of Los Angeles, ss.

I, C. J. Hoyt, a Notary Public in and for the County of Los
Angeles, State of California, do hereby certify that the foregoing· deposition of Arthur G. King was duly taken, sworn to
and subscribed before me at the time and place and for the
purpose in the caption mentioned.
Given under my hand and official seal this 12th day of July
in the year 1926.
·
(s) C. J. HOYT,
Notary Public in and for the County of Los
Angeles, State of California.
JYiy commission expires Sept/23, 1928.
page 107
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''EXHIBIT A''.
,JOHN M. ARNOLD
Attorney at Law
30 Alsace Bldg.
Norfolk, V a.
October 29th, 1925.

Mr. A. G. King,
Lockhaven,
Norfolk, Va.
Dear Sir:
Mr. W. H. Starkey and myself have been retained as counsel for J. J. Martin, who was recently arrested, tried and acquitted upon a. charge of having entered your home and· committed a crime of robbery, on the 26th day of August, 1925,
at night.
The arrest, incoseration and trial of JYir. Martin was
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brought about lJy statem~nts, identification and charges made
by you, in conjunction ·with others, without probable cause
and with malice at law.
The character and standing of ~1r. J\IIartin, by and through
your acts, has been damaged to such.an extent that he is unable to regain his standing in the community and provide for
himself and family.
Mr. ~ra.rtin considers himself injured and damaged to the
amount of $10,000.00, and this letter is for the purpose of
ascertaining your attitude in regards to a settlepage 108 } ment of this claim without suit.
We hereby notify you that we hold a contract
signed by Mr. J. J. Martin wherein he agrees to secure to us
the compensation agreed upon for services rendered by lien
on any amount recovered from you as damages in this matter, which is in accordance with and pursuant to the Virginia
Statute for such cases made and provided.
An early reply 'viii be highly appreciated .

.

Very truly yours,
(s) J. M. ARNOLD.

jma-m
pag~
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''EXHIBIT B ',.

WILLIA1fS, LOYALL & TUNSTALL
Counsellors at Law

--

Norfolk, Virginia.
November 3, 1925. T .;b
~Ir. J. ~I. Arnold,
Attorney at Law,
Norfolk, Virginia.

Dear Sir:
~ir. Arthur G. l{ing has referred to me your letters of Oc·
tober 29th to himself and to his mother, }/frs. M. K. King, in
which you state that you and Mr. Starkey have been retained
as counsel for J. J. Martin, who was recently arrested upon a
charge of having entered Mr. King's house and committing
robbery, and present claims against 1ir. and ~irs. King.
Mr. l{iug directs me to say that you are wholly misinformed
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as to his and his mother's connection 'vith this situation~
Neither of them made any complaint against Mr. Martin,
swore out any warrant against him, had him arrested, or in
any wa.y procured his being· arrested, incarcerated, or tried.
The only connection the¥ had with the entire situation was to
give to the Police Department of the City of Norfolk, by some
members of which they understood Mr. ~Iartin 'vas arrested,
such information as they were requested to give. The subsequent holding and trial of Mr. Martin was not had at the instance or,-request of ~{r. King or his mother in any way 'vhatever.
page ~10
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Very truly yours,
(s) ROBT. B. TUNSTALL.
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Mr. Brandt: It having been made to appear that
the prosecution which is the foundation for this
suit is based upon the identification of the l{ings, and the officers who are sued jointly with them having acted solely,
based upon the testimony here adduced, upon that identification, in absolute fairness to those officers I am of the opinion
that no recovery could be asked of the officers and I am going
to ask your Honor to dismiss this suit as to the three
officers who are now defendants.
Thereupon an adjournment 'vas taken for lunch until 2:30
o'clock.
;

.

.AFTERNOON SESSION.
Met at close of recess.
Present: Same parties as heretofore noted ..

J. J. }.L\RTIN,
the plaintiff, being recalled, further testified as follows:
Examined by Mr. Brandt:
Q. I neglected to ask you what you were earning at the time
of your arrest?
A. $5.50 a day.
Q. By whom were you employed f
page 112 ~ A. Furr & Lindsay.
Q. How long had you been employed by them f
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A. Six months.
Q. You were in jail, thirty:three days, I believe?
A. Thirty-three days.
Q. How long after you 'vere acquitted on the 21st of Oc·
tober, 1925, before you secured employment again T
A. November 9.
Q. Who did you go to work for then Y
A. Ford Motor Company.
Q. Have you been working for them ever since~
A. Yes, sir.
Q. So, you were out of employment from the date of your
arrest, the 18th of September, until the 19th of November?
A. Yes, sir.
Q. And you had been earning $5.50 a day Y
A. Yes, sir.
LEON NO"\VITZKY,
a witness on behalf the plaintiff, being recalled, further testified as follows:
_Examined by :Nir. Brandt:
Q. Mr. Nowitzky, 'vere you present in Court when the deposition of ~ir. Arthur G. IGng was read here this morning-?
A. Yes, sir.
page 113 ~ Q. Do you "rant to make any statement with re~
spect to the statement made by Mr. King in that
deposition' Did you hear Mr. l{ing's statement in the deposition that he had never positively identified this manY
A. I think I understood it that way.
Q. Is that correct Y
_ A. Not to my knowledge, no, sir.
Q. What is correct~
A. I understood him to identify him.
CROSS EXAMINATION.
By Mr. Tunstall:
Q. You said that he said he was morally certain that was
the man T
A. Yes, sir.
By ~{r. Brandt: He has not said in this deposition that he
·
said he was morally certain.
Witness: That is what he said to me.
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By Mr. Brandt:
Q. Did .you understand that to be a positive identification?
A. That is what I thought.
(See Manuscript for photographs.)
page 114
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EXHIBIT 3.

Commonwealth of Virginia,
City of Norfolk, To-wit:
To any of the Police Officers of the City of Norfolk:
Whereas Officer A. M. Allen ........ No ........... Street,
has this day made complaint and information on oath before
me, J. Peter Holland, a Justice of said City, that on the 26th
day of August, 1925, at said City .... James Martin did unlawfully and feloniously by force of arms, rob, steal, take and
carry away, 1-diamond ring valued at $1400, 1 bar pin valued
at $600.00, 1-stick pin valued a.t $100. 1-pr. cuff links valued
at $10., 1-Straw Hat valued at $5.00, 1-pr/ eyes glasses valued
at $15.00, Total value of $2130.00, the property of A. G. King
129 Runnymead Road.
These are, therefore, in the name of the Commonwealth of
Virginia, to comamncl you forthwith to apprehend and bring
before the Police Justice of said City, the body of the said
James Martin to answer said complaint, and to be further
dealt with according to law.
And, moreover, upon the arrest ...... by virtue of this warrant, I command you in the name of the Commonwealth of
Virginia, to summon .............. to appear at the Police
Justices's Court as a 'vituess to testify in behalf of the Commonwealth against the said .......... on the .... day of . .... .
1924, and have then and there this warrant with your return
thereon.
page 115 ~
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Given tinder my hand this 18th day aJ Sept.,
1925.
J.P. HOLLAND, J.P.

EXI-IIBIT 4.

Common Order Law Book No. 3, page 378.
Virginia:
At a Corporation Court of the City of Norfolk, Number
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Two, continued and held at the Courthouse of said City, on
Wednesday, the 21st day of October, in the year 1925.
Present: The Hon. 0. L. Shackelford, Judge.
James J. Martin, who stands indicted for Robbery was this
day led to the bar in the custody of the Jail or of this Court,
and upon being arraigned plead not guilty to the said indictment, and thereupon came twenty lawful men, free from exceptions, thirteen of whom having been obtained from the
original Venire Faaias, duly directed and issued in accordance with the statute in such cases, made and provided, and
summoned by the Sergeant of the City of Norfolk, and the
remaining seven having been obtained from the Alias Venire
Facias, duly directed and issued by the· Court, with a list
thereto attached, furnished by the Court, according to law,
and summoned by the Sergeant of the City of Norfolk, from
which panel the Commonwealth and the defendant each alternately struck four, leaving the following jury, to-wit: W. B.
Jester, C.Z. Overstreet, A. D. Jakeman, P.l\L Pritchard, Geo.
S. Briel, F. F. Priest, Jno. T. l{ilby, Jas. A. Parrish, E. L.
Creech, Geo. E. Edwards, Wm. H. Lauder and RobertS. Page,
who 'vere sworn the truth of and upon the premises to speak,
and having heard the evidence and argument of counsel, returned a verdict in the following words: ''We,
page 117 ~ the jury, find the defendant not guilty''. Where. upon nothing further being alleged against the
said defendant; it is ordered that he be acquitted and discharged.

--

Teste: This 13th day of November, 1926.
RICHARD

~iciLWAINE,

Judge.

A true copy-Teste: This 13th day of November, 1926.
RICIIARD lVIciLWAINE,
Judge of the Court of Law and Chancery of
the City of Norfolk.
page 118
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CERTIFICATE OF EXCEPTION NO. 3.

The following instructions granted at the request of the
plaintiff· and of the defendant, respectively, as hereinafter
denoted, are all the instructions that were granted on the
trial of this cause:
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INSTRUCTIONS GR.ANTED AT THE R.EQUEST OF
THE PLAINTIFF.
The Court instructs the jury that even though they may be-:lieve from the evidence that the ·warrant against ~{artin was
issued upon the request of police officers and not upon the
request of the Defendant, King, yet, if they further believe
from the evidence that the prosecution of the plaintiff, Marin, upon said warrant, was brought about by the co-operation
of the defendant, IGng, and that the defendant, King, did so
without probable cause and maliciously, then they should fin(!
for the plaintiff.
The Court instructs. the jury that probable cause in a crimi·
nal prosecution is the existence of such facts and circumstances as will excite the conscientious belief in a reasonable
mind, acting. on the facts within the knowledge of the prosecution, at the time that the person charged was guilty of the
crime for which he 'vas prosecuted.
The Court instruct~ the jury that although it is necessary
for the plaintiff to prove by a preponderance of the evidence
that the defendant caused the institution of the proseGution
of the plaintiff without probable cause and that the defendant
acted with malice; the Court further instructs the
page 119 ~ jury that if they believe from the evidence that
the defendant did not have probable cause for
causing the institution of the prosecution against the plaintiff, that malice may be inferred therefrom if the circumstances of the case warrant such inference.
The Court instructs the jury that if they should find for
the plaintiff, then in assessing the amount of the plaintiff's
damages you have a right to take into account, and the plaintiff is entitled to recover compensation for his loss of time,
and fo·r his mental suffering, including the injury to his reputation and feelings, if any, sustained by the wrongful act of
the defendant.

INSTRUCTION GRANTED FOR THE DEFENDANT.
The Court instructs the jury that if they lJelieve from the
evidence that the defendant, Arthur G. King, neither caused
nor procured t~e plaintiff to be arrested, indicted or tried,
they should find for the said defendant, Arthur G. King.
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The Court instructs the jury that in an action for malicious prosecution such as the present it is essential that tl1e
palintiff show malice o·n the part of the defeJ].dant, and while
·malice may be implied from the want of probable cause for tlu.
. prosecution, if the circumstances would warrant that implication, yet the existence of malice may also be repelled by the
circumstances though there was no good ground for the prosecution, and in such case the action can not be- maintained.
Even if, accordingly, the jury should believe that the defendant, Arthur G. l{ing, through such identification of the plaintiff as the jury may believe from the evidence to
page 120 ~ have occurred mig·ht be said to have caused the
prosecution to be brought against 'him, and even
if the jury believe from the evidence that there was no probable cause for such prosecution, yet if, under all the circumstances of the case, the jury should further believe that in
what he did the said defendant, Arthur G. IPng, was not
actuated by malice, the jury should find for the defendant.
Teste:

Thi~

13th day of November,.1926.
RICHAR.D l\1:ciLWAINE, Judge.

CERTIFICATE OF EXCEPTION NO. 4.
The Court certifi~s that after the jury had returned the
their verdict for the plaintiff in the above entitled ~ause, the
defendant moved the Court to set aside the said verdict on
the ground that the same was contrary to the la'v and the
--___3vidence in that particularly (a) there was no evidence to
show that the defendant, Arthur G. IGng·, had caused, instigated or procured the arrest, indictment or trial of the plain-tiff; and (b) that even if it should be considered that there .
was evidence that the said defendant, Arthur G. IGng, has
caused, instigated or proc·u-rred the arrest, indictment or trial
of the plaintiff, there was no evidence of lack of probable
cause or of malice, but that, on the contrary, the existence of
malice was expressly contradicted by the said evidence, but
the Court overruled the said motion for a new trial and the
defendant, Arthur G. King, excepted.
Teste : This 13 day of November, 1926.
. RICHARD ¥ciLWAINE, Judge.
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Virginia,
In the Clerk's Office of the Court of Law and
Chancery of the City of Norfolk.

I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery of the City of Norfolk, do hereby certify that the foregoing and annexed is a true transcript of the record in the
suit of J. J. Martin, Plaintiff, vs. Arthur G. l{ing, et als.,
defendants, lately pending in said Court.
I further certify that the said copy was not made up and
completed until the plaintiff had had due notice of the making
of the same and the intention of the defendant to take an
appeal therein.
Given

unde~

my hand this 23rd day of November, 1926.
W. L. PRIEUR, Jr., Clerk.

_Fee for this record,

$~6.50.

A Copy-Teste :
H. STEWAR.T JO}{ES, C. C.
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