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IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON
THE CHESAPEAI<E AND OHIO RAILWAY COMPANY

v.
HERMAN F. NICKEL
PE'IJTION FOR WRIT OF ERROR AND SUPERSEDEAS

To the Honorable Judges of the Supreme Court of Appeals of Virgi17:ia:
Your pe~itioner, The Chesapeake and Ohio Railway Company, a
corporation duly chartered under the laws of Virginia, respectfully
represents that it is aggrieved by a final judgment of the Circuit Court
of the County of Albemarle for Five Hundred Dollars ($500.00),
rendered on the lOth day of May, 1930, in an action of trespass on the
case' wherein Herman F. Nickel was plaintiff and your petitioner was
defendant.
Herewith presented is a transcript of the record, from which it
will appear that two trials were had of this case. On the first trial
there was a verdict for the defendant, which verdict the Court set
aside. On the second trial there was a verdict and judgment for the
·
plaintiff in the amount above stated.
PRELIMINARY STATEMENT
This was a notice of motion for judgment by Herman F. Nickel
to recover damages for injuries to an automobile truck struck by a
train while the truck was stalled on tl:te railroad track at a private
crossing, as shown by the evidence (but alleged as a public crossing
in the notice of motion) on account of the alleged negligence of the
defendant company.
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The gravacen of the complaint as stated in the notice of motion
is as follows:_ (Ms. Rec. 2) :
" ·. . . That when attempting to pass over the crossing
whi,ch The Chesapeake and Ohio Railway Company had
failed to maintain in a safe and passable condition, the autobile truck because of the bad condition of the said crossing
due to the negligence of The Chesapeake and Ohio Railway
Company in failing to perform its duty, stopped or stalled
on the track of The Chesapeake and Ohio Railway Company, and while the undersigned was attempting to remove
said automobile truck from said railway track,. the servants·
and employees of said railway company did so qegligently
and recklessly drive a locomotive or .engine of The Chesapeake and Ohio Railway Company on said track, that said
locomotive ran into, collided with, and hit said truck owned
by the undersigned Herman F. Nickel, causing its total destruction," &c.
To this notice of motion for judgment, the defendant filed its
plea of the general issue of "Not Guilty" .(Ms. Rec. 6), and the notice
of its intention to rely upon the contributory negligence of the plaintiff
and the particulars thereof (Ms. Rec. 11 ) .
On the 12th and 13th days of· March, 1930, the case was tried
before a jury, and the trial resulted in a verdi~t for the defendant
(Ms. Rec. 14 ). The plaintiff made a motion to set aside the verdict
of the jury and to grant him a new trial upon the ground that the
verdict was "contrary to the Iaw and evidence" (Ms. Rec. 14). On
the 15th day of March, 1930, the Court set aside the verdict of the
jury and granted the plaintiff a new trial on the ground that the
verdict was contrary to the law and the evidence, incorporating in
its order the following as its reason therefor, to-wit: that it entertained "grave doubt as to the correctness of its ruling in excluding
certain evidence offered in behalf of the plaintiff and in its declining to
award a view by the jury" (Ms. Rec. 15).
The evidence excluded was that of certain witnesses relating to.
their ind_ividual experiences in having automobiles of their own to
stop or stall on the crossing in question on other occasions, and will
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hereinafter be more fully referred to. Later reference will also be
made as to the question of a view of the premises by the jury-its
necessity, its expediency, its value, and its applicability.
It will be observed that the notice of motion for judgment alleges
two grounds of negligence, viz. : ( 1 ) that The Chesapeake and Ohio
Railway Company had failed to maintain the crossing in "a safe
and passable condition" and ( 2) that· "the servants and employees
of said railway company did so negligently and recklessly drive a locomotive or engine of The Chesapeake and Ohio Railway Company on
said track, that said locomotive ran into, collided with,. and hit the
said truck."
There was no evidence introduced by the plaintiff as to the alleged
negligence of the defendant on the last-mentioned charge, i. e., as to
alleged negligence of the operatives of the engine or train, sufficint
to carry the case to the jury on this issue. The Court accordingly
struck out the evidence for the plaintiff on this issue (Ms. Rec. 216).
The trial court founq no impropriety in this action on its part,·and the
first verdict was in no way set aside on this account. (Ms. Rec. 15,
18, 226, 229-231). It may be here. also observed that on the second
and last trial of this case, the plaintiff likewise failed to make out a
case for the jury on this issue, and the same ruling excluding this issue
from the consideration of the jury was made by the trial court (Ms.
Rec. 289-292). Consequently, in both the first and last trials, the
case was tried by the jury solely on the charge as to the condition of
the crossing; and hence any further statement and the recital of
tlie facts herein will for the most part be confined to the evidence on
the issue as to the condition of the crossing, and the contributory
negligence of the plaintiff in regard thereto. Accordingly, it may be
here stated that, among other grounds of exception to the actjon' of
the court in setting aside the verdict for the defendant, was contained
the following grounds, Bill of Exceptions No. 1, Ms. Rec. 219-221:
i
" ( 1) The evidence was sufficient to support the verdict on the ground tha:t there was no negligence on the part
of the defendant;
" ( 2) The evidence was sufficient to support the verdict of the jury on the ground that the plaintiff was guilty
of contributory negligence;

4

The C. & 0. Railway Co. vs. Herman F. Nickel
'.~ ( 3)

The ·evidence was sufficient to support the verdict of the jury on the ground that the negligence of the
plaintiff was the proximate cause of the accident. . . .
'' ( 4e) Travelers approaching and going over this
crossing had a clear view of an approaching train for a
distance of at least a third of a mile.
" ( 5) The physical facts and the uncontradicted evidence showed that the plaintiff was guilty of COJ.Jtributory
negligence as a matter of law, and hence could not recover
in. thts action in any event.
" ( 6) The action of the Court in not requiring a view
of the scene of the accident by the jury was proper and
without error. .
(a) During the progress of the trial, after the case
had been submitted to the jury and before any verdict had
been rendered, the court called the jury out of its room
into open c9urt and asked the jury if t~ey desired to have a
view of the premises, and the jury then informed the Court
that they did not desire to have any such view, to which
action of the jury there was no objection by plaintiff or
defendant.
" (b) No motion was made by either plaintiff or defendant to grant a view, as is required by law.
" (c) The uncontradicted evidence in this case shows
that a view of the premises was unnecessary and jnconvenient, the premises being located from 8 to 9 miles from the
court room.
" (d) The plaintiff did not except to the action of
the court in not granting a view and could not have been
prejudiced by this action of the court, since the evidence
was uncontradicted that the crossing was in good condition
on the day of the trial.
" (e) Photographs and blue prints filed in evidence
furnished all the illustration of the case that a view could
have given.
" (f) Moreover, it has been held in the Supreme
Court of Appeals of Virginia that a view does not authorize a verdict to be based ther.eon, or to become a silent wit-

-
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ness to facts which were not testified to in Court; ctnd
''(g) The Court has no authority of its own motion
to grant a view.
"(7) The exclusion of the evidence of R. A. Garrison and Mrs. Susie Musselman as to experience in having
their automobiles stopped or stalled on the crossing was
entirely proper, as shown in the case of Moore v. City of
Richmond, 83 Va. 538. This evidence was wholly collateral
to the main issue, and the Court correctly held that it· was
inadmissible. . . .
" ( 8) There were no improprieties in the instructions
given by the Court.
"{9) Even though the Court should have granted a
new trial to the plaintiff, it was improper for a new trial
to be granted on the whole case, since the issue as to the
condition of the crossing was fairly and fully developed at
the trial first had, and the jury's verdict rendered therein
in favor of the defendant should be condusive of t~is
issue."
The case was again tried before a jury on May 9th and lOth,
and resulted in a verdict for the plaintiff in the sum of Five Hundred
Dollars (Ms. Rec. 20, 21). Thereupon, the defendant moved the
Court to set aside the verdict and to enter up judgment for the defendant, which motion the Court overruled, and entered up judgment for the plaintiff upon said verdict, to which action of the Court
the defendant excepted, upon the grounds stated in ·its Bill of Exceptions No.4, Ms. Rec. 381, as follows:
" ( 1 ) The issue as to the condition of the crossing
was fairly and fully developed at the trial first had of this
case, and the Judge's verdict rendered therein in favor of the
defendant should be conclusive of this issue and no new
issues were submitted to the judge at the second and last
trial.
"(2) The physical facts and the uncontradicted evidence showed that the plaintiff was guilty of contributory
negligence as a matter of law, and hence was not entitled to
recover in this action in any event.
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" ( 3) The admission of the evidence offered by the
plaintiff over the objections and exceptions of the defendant
in regard to the experience of other persons driving ovelj
the same crossing was erroneous and prejudicial to the. defendant.
" ( 4) The verdict was contrary to the law and evidence and without evidence to support it."

Bearing in n1ind that an appellate court, where there have been
two trials of a case, will look to the first trial, and will affirm o.r reverse the judgment of the trial court therein in accordance with what
ruling may be proper, the subjoined are the facts on the first trial,
without ~laborating the facts in regard to the operation of the train,
since, as above shown, no evidence of negligence was submitted by
the plaintiff sufficient to carry the case to the jury on that issue in
either trial, and ·since the trial court's action in setting aside the
verdict in the first trial was in no wise based upon its action in excl~ding the testimony on that issue· (Ms. Rec. 15, 18, 226, 229-231).
It. will, however, out of abundant caution be shown that the action of
the court in striking out the testimony on that issue was entirely
proper.
Neither was it claimed or pretended that there was any impropriety in the instructions (Ms. Rec. 15, 18, 226, 229-231, and see the
instructions at M·s. Rec. 218-219). Indeed, the same identical instructions were given on the second trial as on the first trial, and as far as
the record shows each time in so far as the case was submissible to the
jury, it was so submitted, without objection by either party (Ms.
Rec. 218, 219, 381).
THE FACTS OF THE FIRST TRIAL
At the time of the occurrences complained of, Herman F.
Nickel, the plaintiff, was driving a Chevrolet truck along a road,
which crosses the railroad track at a point near Rugby in Albemarle
County. The railroad track at the point in question is a ·single track,
and extends in an easterly and westerly direction. The plaintiff
was driving in a southerly direction. A colored man n~med Tom
Payne was stting in the truck on the right-hand side .of the plaintiff
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(Ms. Rec. 33). The railroad at the said point runs on an embankment, and it is about a "four and a half or five feet raise" (Ms. Rec.
24), from the foot of the embankment to the level of the railroad
track.
We here quote the plaintiff's description of the accident (Ms.
Rec. 24):
"I was going home to dinner and going across this
crossing on the track, and it is a real steep pitch up, about
four and a half or five feet raise I imagine on that 25 or
30 feet of distance. The ballast between the rails was
badly worn out and hollowed out in between the rails and
in going up the steep grade you have to use quite a lot of
gas to get there, and evidently I did not use quite enough to
get there. If you went over with any force it was a hollow
in between that would give you a very hard jolt on the
crossing:· The front wheels got across the rails all right,
but when the hind wheels dropped in the motor stalled and
at that time the man with me said the train was coming
between Rugby and the truck. That was No. 4. He
started to get out. I stepped on the starter, but the motor
wouldn't start., It seems when I thought it was going to
stall I stepped on the gas a little too hard and evidently
flooded the motor and it would not take hold that way.
About that time the train was between the whistling post
and where the truck was. I gotout of the truck. I thought
the two of us could roll the truck off. We started to try to
push it off, but couldn't do it without rocking it back and
forth. We rocked it back and forth two or three times,
but it would go as far as the guard rail and we would not
quite get it over. When the train got within about 350 or
'400 feet, the engineer blew two or three short whistles.
I looked up through the cab windows, or the doors of the
cab, and saw how close he was onto us, and I left; I couldn't
stay there any more. I didn't get over 20 feet away from
there when it struck."
The train was a regular eastbound passenger train (No. 4, as
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stated by the plaintiff) and the accident happened at 1 :OS or 1 :06
p. m. in the daytime (Ms. Rec. 123), on November 9, 1929. The
road crossing was on a private road as distinguished from a public
highway, and hence was not a grade crossing of a "public highway,"
within the meaning of section 3959 of the Code, nor the "crossing of
a county road" within the meaning of section 3973 of the Code.
Terry v. McClung, 104 Va. 599; Wash. Va. R. Co., v. Fisher, 121
Va. 229. It appears in the evidence that the road north of the railroad was taken over by ~e county "up to the railroad," but no further.
Thus, the uncontradicted testimony of Mr. Seth Burnley, the County
Manager, is in substance and extract as follows (Ms. Rec. 47-48) :

"Q I would like for you to tell the jury whether you
are familiar with this crossing in question.
' A Yes, sir.
Q Is that .in the county system?
A The minutes of the Board of Supervisors, I believe, state that there be a mile of road taken into the
County System, and then after that they agreed to take
over up to the railroad.
Q Would that n1ile come in before you get to the railroad?
A Yes, sir.
Q Has it been taken in over the railroad crossing?
A As I said,. they took it up to the railroad. That is
the wording of the order.
Q That is the north side of the railroad that it comes
• j)'
ln.
A Yes, sir, north side.
Q Took it up to the railroad?
A To the railroad.
Cross

E~amination

BY MR. YARDLEY:

Q It doesn't say it went up on the north side of the
railroad but up to the railroad?
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Q
A
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T Q the railroad.
It starts at Tyler's Garage?
Yes, sir.

BY MR. SPICER:

Q Which is north of it?
A

North west."

\

As to the condition of the crossing the evidence of the plaintiff
and defendant was in sharp conflict. The ballast to the crossing
was of crushed stone (Ms; Rec. 108). On the outside of the rails
there were four by eight crossing boards sixteen feet long laid up
against the rails and parallel therewith (Ms. Rec. 108). On the
inside of each rail there was a guard rail. The guard rails were
about. half an inch lower than the mainline rails (Ms. Rec. 106),
and each two and three-quarters or maybe two inches from the
main rail (Ms. Rec. 32, 108). This was for flange space (Ms. Rec.
108). The plaintiff testified, as above stated, that the ballast between
the rails was badly worn out and hollowed" (Ms. Rec. 25). R. A.
Garrison, a witness for the plaintiff, testified that there was not much
ballast between the rails, that this ballast was "down about four
and a half inches" (Ms. Rec. 54). Tom Payne, the colored 1nan
who was riding with the plaintiff, testified that there were "bad places
in the crossing" ; that "it was low between the rails" ; that there were
"few stones" in there, and not enough to make it level with the rail
(Ms. Rec. 61). Mrs. Musselman, another witness for the plaintiff,
testified that the ballast was "quite low between the rails" (Ms. Rec.
68). Luther Davis, another witness for the plaintiff, was asked if
there wsas any ballast between the rails, to which he replied : "There
was some, but not filled up" .(Ms. Rec. 75). John Payne, colored,
another witness for plaintiff, testified 9n this subject, on examination
in chief, as follows (Ms. Rec. 84) :

"Q What was the condition of that crossing at the
time the accident occurred?
A Well, it wasn't in very good shape.
Q What was wrong with it?
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Ballost low.

Q Anything else?
A Well, my statement is the train didn't blow for
the whistling post, and it only made the short whistle. That
is my statement.
Q Now, was there anything else wrong with the
crossing, ·except what you have stated? What was wrong
with the crossing, or was with it at the time the accident
occurred?
A Well, I hadn't been across it for two days. That
wasn't my statement.
Q How were. the approaches to that crossing, John?
A . I never give no statement much on the crossing,
only the whistle."
Charles Walker, another witness for the plaintiff, testified as follows (Ms. Rec. 64, 65) :
"I crossed there Sunday after the accident occurred in
my buggy with my wife, and I called it a very poor crossing.
Q State what was wrong?
A Between these rails inside there was very few ballast, and they were very coarse and in right bad shape and
when you hit the rail on the other side I had to jump up to
get out.
Q How were the approaches to that crossing?
A Very steep, something like four and a half feet,
maybe five feet. It always has been a grade with a horse
with a load to come up and down and mighty near run off
with the wagon-very poor. . I have been dreading it for
50 years. I crossed there yesterday evening and the crossing was in very good condition in the rails."
The defendant's evidence in brief as to the condition of the •
crossing is now subjoined.
W. C. Robinson, section 'foreman, testified as follows (Ms. Rec.
106):
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"Q This accident it has been stated occurred on November 9, 1929. It has been stated that the crossing w~
not in a good condition for travel. What have you to say
as to that?
A That crossing was in good condition; it was in first
class condition; good boards on each side of the rail on the
outside and good rails on th~ inside ; full ballast to the top
of the guard rails. The guard rails were about half an
inch lower than the main line rails.
Q That is in accordance with the usual specifications
and plans?
A Yes, sir.
.
Q Had you had any occasion to do anything to that
crossing within a few weeks prior to the time of this accident?
A I repaired the crossing betwe~n the 20th of October and 29th of October. It was in first-class shape.
Q By annual inspection, what does that mean? .
A That means that the railway officers go over in a
special train, or special cars and inspect the track-condition of the track.
Q You say the track was fixed up particularly in anticipation of this inspection?
A· Yes, sir.
Q Was it fixed up in accordance with the way crossings are .usually fixed?
A Yes, sir.
Q What was the condition of the ballast between
the guard rails?
A It was full.
Q What- was it in respect to the level of the guard
rails?
A It was level. I always give the ballast between my
rails a little full in order to settle. It always settles a little;
but that was a level crossing, had full time to settle down.
Q It gradually settles somewhat?
A Yes, sir.
Q Was that the standard character of ballast used?
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A

Yes, sir ; that is, on the Piedmont District.
What is it? Crushed stone?
Yes, sir.
Q You say it also had crossing boards?
A Boards on the outside of the rail.
Q That is, one on each side?
A Yes, sir, one on the north side and one on the south

side.

Q What size boards were they?
Four by eight.
How long were they?
Sixteen feet long.
Q So that the crossing was 16 feet wide?
A The boards were, but the guard rails are not quite
that. They are between fourteen and fifteen feet. That
makes the crossing say, fifteen feet long something near
that.
·
Q The guard rails, of course, are not put flush up
against the rails ?
A No, sir. They are from two to two and threequarter inches.
Q What do you leave that space for?
A That is for flange way, clearance for the flange.
Q As an experienced track man you say this crossing was in good condition for travel on that day?
A Yes, sir, absolutely good condition.
Q Did you have occasion to not'ice on_ the date the
accident occurred ?
A Yes, sir, went there after it happened and inspected the track, went there for the purpose of seeing if
there was anything wrong with the track.
Q If it was anything wrong with the crossing, whose
duty was it to see it was put in proper shape?
A My duty.
Q Did you receive any criticism of it or any complaint of it as the result of the annual inspection?
A No, sir.
A
Q
A
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Q At the time of the accident, had Mr. Nickel made
any complaint to you of the condition of the crossing?
A No, sir."
Again (at Ms. Rec. 111-112):

"Q Did you go to the crossing after the collision oc~
cured?
A Yes, sir. After No. 44 had come I took the car
and went over there to see what the trouble was. (No. 44
was an eastbound passenger train that was scheduled to
run ten minutes behind No.4, Ms. Rec. 120).
Q · Vvas Mr. Nickel there at that time?
A No, sir. He came shortly afterwards. I think he
had gone to the house.
Q Didn't you have any conversation with him at that
time?
A Yes, sir.
Q Just what was said between you and Mr. Nickel,
or by Mr. Nicke~, as well as you remember?
A I don't know the exact words everything was
said ; but I know he told me that the car stopped on the
track, he could not start it and tried to push it ·off, but
couldn't push it off. I disremember how the conversation
started.
Q Did he make any complaint to you at that time as
to the condition of the crossing?
A No, sir."
D. Price (Ms. Rec. 122) J. R. Wright (Ms. Rec. 136) Sam
James, colored (Ms. Rec. 140), all members of the section force testified to the same effect as Mr. Robinson.
H. C. Miller, the conductor of train No. 4, said that after the
train stopped, he went on back down to the road crossing; that he
. saw Mr. Nickel down on the end of the bridge at the road crossing;
that he got Mr. Nickel's name, and found out the car struck was his
car; that he asked Mr. Nickel how it happened, and that Mr. Nickel
told him that his "engine stopped on him"; and that Mr. Nickel said
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nothing about the crossing being in bad shape (Ms. Rec. 175). The
witness was asked and gave the following testimony to a question by
the Court (Ms. Rec. 178) :

"Q Did you look at the roadbed at the crossing at that
time, notice it particularly?
A Well, I did look to see if the track and ever}thing
was all right there. That is a habit. I did look to see and
I noticed notl:Iing wrong about the crossing, not a thing."
S. L. Lowry, flagman on train No. 4, testified as follows (Ms.
Rec. 184):

"Q When you got to the crossing was Mr. Nickel
there?
A Yes, sir, Mr. Nickel and some one else wa,; stand-.
ing on the crossing. I asked him if it was anyon'.! hurt.
They said it was not. I asked how he came to get hit then.
He said that he stalled his engine. That is all that he said.
I went back to flag.
Q He didn't say anything about the crossing being in
bad condition?
A No, sir."
Mr. A. L. Demeti, photographer, a witness for defendant filed
in evidence five photographs of the crossing taken on February 20,
1930, showing the condition of the crossing at that time (Ms. Rec.
90).
It was claimed by plaintiff that repairs had been made to the
crossing after the accident and before these photographs were taken.
The defendant's witnesses denied that any such repairs had been
m~~
.
Thus, W. C. Robinson, section foreman of the defendant, testified as follows (Ms. Rec. 110):

"Q

Some photographs have been offered in evidence,
Mr. Robinson, one of which being 'Ex. Demeti No. 3,'
picture taken 29 ft. east of the crossing, this picture being
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taken in February of this yeaP. I will ask you to look at
that photograph and state whether or not in your opinion
it accurately discloses the condition of the crossing?
A Yes, sir, it does.
·
Q Have you put any balast in between the rails since
the date of the accident?
A No, sir, hasn't been anything done to it.
Q The level of the ballast is between the guard rails,
has that been changed?
A No, sir. There has not been anything done to it.
Sometimes a car will go over there, or wagon, and knock
a little ballast up on the rail, but there has not been any
repairs of any kind to the crossing. Here (indicating on the
photograph) is a thing here that shows for itself. Sometimes you have to stop there and pull that ballast out between the guard rail and the main line rail.
Q Ballast sometimes gets in between the guard rail
and the main line rail?
A Yes, sir. You see it right there."
Other members of the section force testified to the same effect:
D. Price (Ms. Rec. 124), J. R. Wright (1\!Is. Rec. 137), Sam James
(Ms. Rec. 117).
On rebuttal, R. A. Garris9n, a witness for the plaintiff, testified
on this subject as follows:

"Q Has there been any change in the condition?
A It is filled up more than it was then. It is properly
level now.
Q . Was it properly level the first time you saw it?
A No, sir, it was not. Before the wreck it was not.
I crossed over there three days before Mr. Nickel had the
wreck.
Q Is there any indication that there has been any
ballast put in there?
A It has been either put in there or the rock swelled
one or the other.
Q Have they swelled very much?
A It is probably level full.
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Q Was it level full when you inspected it before?
A No, sir, it was not. Like I told you this morning,
it was around three or four or five and a half inches from
the top of the rail.
Q How is it now?
A Probably full ..It was three weeks ago. I haven't
seen it since three weeks ago. It was either some put in
there, or the rocks swelled, either one or the other-It
is full now, or was three weeks ago; I haven't seen it since
then.
Q vVasn't in the same condition three weeks ago as
at the time of the accident?
A No, sir.~'
Charles Walker, a witness for the plaintiff in rebuttal, testified
as follows (Ms. Rec. 199):

"Q Have you seen that crossing lately?
A Yesterday evening, about sunset.
Q Has there been any chang~ in its condition?
A Yes, sir.
Q What was the change in its condition?
A It was fi1led up about three or four inches between
the guard rails.
Q Is there any indication that ballast has been placed
there since the accident?
A It is much finer and much fuller. Somebody has
put it there since I first saw it.
Q When you first looked at it Sunday after the
accident, did that crossing look anything like that? (Handing witness Photograph identified by witness Dementi).
A No, sir. That is like it looks now.
Q It didn't look the same then?
A No, sir. It was very rough here (IndiCating),
and if a buggy went in here and the horse happened to
make a lunge, it would pull it over here."
On rebuttal, Mrs. Nickel, wife of the plaintiff, testified as follows (Ms. Rec. 203) :
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"Q Mrs. Nickel are you familiar with that crossin_g.
A Yes, sir.
Q Did you look at it soon after. the accident occurred?
A Yes, sir, I did.
Q Will you please. state to the jury the condition
that crossing was in at that time ?
A Very bad condition. In the first place a very
short, steep approach from the west coming home, and it
was hollowed out between the rails so that in places you
could see the ties.
Q Has there been any change in its condition recently?
A Yes.
Q State to the jury what that change was?
A It has been filled in with ballast between the rails,
and sometime in January I saw th~ men working there. I
crossed there and most of it has been filled up.
Q Do you know what time in January that was?
A l couldn't say what day but it was sometime in
January.
Q Did you see anybody working on that track along
about the 20th of February, the day before the photographs
were taken?
A Sometime in February I saw someone taking photo.:.
graphs, looked as though they were of the engine, and also
saw some with shovels walking on the crossing at the time."
P. F. Nickel, a brother of the plaintiff, testified in rebuttal as
follows, (Ms. Rec. 205) :

"Q Mr. Nickel, just state to the jury if there has
been any change in the condition of that crossing since this
'
accident occurred?
A Yes, sir, there has.
Q What was it?
A The center of the track has been filled up.
Q Any balast been put in there ?
A Yes, sir. It is in a whole lot better shape than it
was the day of the accident.
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Q Any new planks been put in there?
A Not since the accident that I know of.
Q Do you know when that new ballast was put in
there?
A No, sir, I do not.
Q You are sure it has been put in there are you?
A Yes, sir."
H. F. Nickel, the plaintiff testified in rebuttal to the same effect
.(Ms. Rec. 207) :
In surrebuttal, defendant introduced a witness, S. M. Butler,
Assistant Claim Agent, who testified that within a week after the
accident (Ms. Rec. 211 ) he took a photograph of the crossing which
represented the true conditions of the crossing at that time (Ms. Rec.
213. This photograph was filed in evidence marked (Exhibit
Butler 1" (Ms. Rec. 211).
It was not claimed by or testified to by any witness for the
plaintiff that there had been any change in the condition of the crossing between the time of the accident and the time this picture was
taken (Ms. Rec. 31).
The plaintiff also within a week of the accident took a picture
of the wrecked automobile (Ms. Rec. 308) , but the pt'aintiff took or
presented no photograph of the crossing.
The railroad track, as we have stated, is laid on an embankment above the level of the surrounding terirto;y at the locality in
question. As to unobstructed view, Luther Davis, a witness for the
plaintiff, testified as follows (Ms. Rec. 75):

"Q Did you make any measurements after this ·accident occurred?
WITNESS : For Mr. Nickel?
MR. YARDLEY:

Yes.

A Yes, sir.
Q Will you state how much straight track there was
west of where the accident occurred?

---,
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WITNESS: What do you mean? Clear track?
THE COURT: Unobstructed view.
MR. YARDLEY: Yes, sir.
A Well, of course it is around 1400 or 1500 feet to
the whistling post, if you consider that you can see that far.
BY MR. YARDLEY:

Q There is an unobstructed view of 1500 feet to the
whistling post?
What they say, unless telephone poles or someA
thing of that kind knock your view off. That is the only
thing there is between."
G. R. Norman, a witness for the defendant, introduced and filed a
blue print of the crossing and surrounding territory made by him, and
marked "Exhibit Norman No. 1," and testified as follows (Ms.
Rec. 97): ·

"Q Mr. Norman, you have a broken line somewhat
at a distance of 203 feet north of the railroad track, which
runs into that road?
A Yes, sir.
· Q Beside that line you have a notation 'Line of vision 1682 feet,' will you state what that means?
A That means that standing in the center of the road
203 feet north of the track, you can see along the railroad,
or have a vision of 1682 feet. That is a clear vision of the
railroad."
A. L. Dementi, a photographer and witness for defendant, filed
in evidence five photographs of the crossing and vicinity. Photograph No. 4 was made with the camera sitting in the road 203 feet
·from the north rail, looking west (Ms. Rec. 92). Photograph No. 5
was made from the center of the road, 203 feet from the north rail
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looking west. These photographs portray the vision which may be
had of the railroad track in the direction the train came and along
the road the plaintiff drove his automobile.
On cross-examination, Herman F. Nickel, the plaintiff himself,
testified as follows (Ms. Rec. 34-37) :
"Q. Mr. Nickel, how far do you live from this particular crossing? Your house is right close to the crossing,
isn't it, in sight of the crossing?
A Yes, sir.
Q About how far, that is, by the road?
A I would only be guessing at it. 1 expect-

THE COURT: About how far?
A . (Continued) It might be 1200 or 1500 feet from
the crossing to the hous_e, maybe more, maybe less.
Q You can see the crossing from the house?
A Yes, sir.
Q I-Iow long have you lived there?
A Ten years.
Q Yott are thoroughly familiar with the crossing, are
you? You used it constantly during that time?
A Yes, sir.
Q Is that the way you g9 to Charlottesville?
A Yes, sir.
Q Who was with you at the. time of this collision ?
A Tom Payne.
Q Colored man?
A ·Yes, sir.
Q What was he doing?
A He was working for me.
Q Where was he sitting in the truck?
A On the right hand side.
Q Y ott were sitting on the left hand side?
A Yes, sir.
Q You were driving?
A Yes, sir.
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Q How much mileage had yourun that truck? You
say you had had it about a year.
A Something over 7,000 miles.
Q You knew, didn't you, that there was a regular
schedule train on the C. & 0. coming by there about 1
o'clock in the day?
A I knew there was a train due there about that
time.
Q In fact, two of them, one a few minutes after
the other, east bound trains coming by about that time?
A I think there is about ten minutes between them.
Q In approaching the crossing you had quite a large
view to the west?
A Yes, ·sir.
Q You can see something like a third of a tnile or
more?
A Yes, sir.
Q Before you get onto the track?
A Yes, sir.
.
Q Y ott can still see after you get on the track; there
is no obstruction there that would keep you from seeing a
train coming from the west?
A Nothing very much, only telegraph poles and wires.
Q You said you saw the train before it had gotten
to the trestle?
A Yes, sir.
·Q Probably three or four or five hundred feet, maybe, before it got to the trestle?
A Yes, sir.
Q Had you been over the crossing that morning?
A Yes, sir.
Q Had you been over it the day before?
A Yes, sir.
Q Had you been going over it regularly?
A Yes, sir.
Q For say, a week or so' before that?
A Yes, sir.
.
Q You say you think you stepped on the gas too hard
in going over?
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Q
A
Q
A
at once

I don't know. It seems that way.
You apparently flooded the engine, isn't that so?
That was my impression at the time.
That is the reason you couldn't start it right away?
Well, it didn't r start. The motor didn't take hold
when I stepped on the starter.
Q Was the starter stuck?
A No, sir.
Q Do you know Mr. Robinson, section foreman?
A Yes, sir.
Q Did you see him anytime around the time that the
accident occurred?
A Shortly afterwards.
Q He came there to the crossing?
A Yes, sir.
Q And did you have any co~versation with him
then?
A Well, not any conversation. We talked.
Q He talked to you about the accident ?
A About different things, yes, sir.
Q You didn't make any complaint then about the accident? Did you ?
A I remarked about the condition of the crossing
and the reason I couldn't get the truck off.
Q You said the~e wasn't any train in sight when you
got up to the crossing?
A I didn't look down the track. There wasn't any
train in sight while I was getting up onto the crossing because I was not looking where I was going, straight ahead,
but I had looked up the track about the time I crossed that
bridge over the creek. It is possibly a hundred feet or
maybe a little more from the crossing. It may be a hundred feet or a little more; I am not certain.
Q You didn't look from the time you were a hundred
feet from the track?
A Yes, sir, I did.
Q Until after you stopped?
A Yes, sir, I did. I looked up the track two or three
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different times between that bridge, after crossing the
bridge, and making the approach onto the track.
Q I asked you just now when did you last look up
the track before you stalled the truck?
A I didn't understand you that way.
Q \Vhere were you, as well as you can state now
when you last looked up the track?
A I was possibly within 20 or 25 feet of the incline
where it starts up onto the track."
The bottqn1 of this incline was 25 or 30 feet from the track
(Ms. Rec. 24). Consequently the last titne the plaintiff looked, according to his own testimony, was when he was at a distance of f.rom
45 to 55 feet from the track.
It appears from the evidence that had the plaintiff looked ~o the
west after this time and before going on the track, he could have
seen the train in time to have kept from going on the track, and
thereby averted the accident. Thus, the witness, Tom Payne, who
was riding in the trttck with the plaintiff testifies on direct examination, as follows (Ms. Rec. 58):

"Q Did you know the train was coming when you got
off?
A I had seen the train when I got out, but: Mr.
Nickel didn't see it.
Q Did you say anything to· Mr. Nickel about the
train?
A No, sir, not at the time, because I thought he could
make it across there.
Q Where was it when you first saw the trairi?
A Right smart ways down the track.
Q Where was the truck when you first saw the train?
A Right at the track.
Q On or off the crossing?
A Not quite on the crossing at the time."
Again, on cross-examination, this witness testified as follows
·(Ms. Rec. 62):
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"Q You saw the train before it got to the bri4ge,
didn't you?
A Yes, sir.
Q You didn't have to have any whistle to tell you the
train was coming did you?
A No, sir, I didn't have to have any whistle to tell
me the train was coming.
Q You knew it was coming?
A I seen it.
Q You saw it towards Rugby, didn't you?
A Yes, sir.
Q That was before you had gone up on the track?
A We were right at the track then, a little before w~
got across.
Q Before you got stalled?
A Yes, sir."
Owing to the fact that the answers to the last two questions
left it doubtful whether or not the witness had modified his statement
that he had seen the train before the truck got 'on the track, he was
again interrogated on this point and the again testified as follows
(Ms. Rec. 64):

"Q You say you say the train before the truck had
gone on the track ; is that right ?
A Just a little before."
The plaintiff testified that the engineer ciid not blow at the whistling post (Ms. Rec. 29) but blew "two or three short whistles" when
the train was within about 350 or 400 feet of the crossing (Ms. Rec.
25 ). The plain~iff however, further testified that he saw the train
"after the man" (i. e. Tom Payne), drew his attention to it (Ms.
Rec. 27) ; that at that time it was "'a good long ways beyond the
whistling post" (Ms. Rec. 27).
Again, plaintiff's testimony was as follows, in answer to questions by the court (Ms. Rec. 39-40) :

"Q How long had you ·been on the track ·when you

-
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first saw the train-on the crossing when you first saw the
train?
A It just stalled there and the colored man with me
looked up the track and he says 'Mr. Nickel there is a
train coming between Rugby and the truck' and he started
to get out.
Q The truck was already stalled then?
A Yes, sir.
Q Ho:w long had it been stalled then?
A It just had stalled. Directly it stalled he looked
up the track and drew my attention to the train. In fact,
he said 'No 4 is coming.'
Q Was the train beyond the whistling post when you
~ot on the track?
A Yes, sir.
Q It had passed the whistling post, or on the other
side?
A It was on the other side.
Q You got on the track before the train got to the
whistling post?
A Yes, sir."
The distance from the crossing to the whistling post was 1471
:
feet (Ms. Rec. 97).
A. A. Garrison, a witness for the plaintiff heard the train blow
for Rugby, a station about a mile and a half west of the crossing
(Ms. Rec. 55), but did not hear it blow anymore until he heard
"three short blows" and he thought "it was something on the railroad," and the train stopped" a little over a train length to get something from under the front part of the engine (Ms. Rec. 55).
P. F. Nickel, another witness for the plaintiff, heard "several
short whistles," but did not hear the crossing signal (Ms. Rec. 70).
Tom Payne, the colored man riding in the truck with the plaintiff,
says the train made "two short blows," between the whistling post
an'd the crossing (Ms. Rec. 59) but the engineer did not sound the
"whistle before that time (1\IIs. Rec. 60). John Payne, father of Ton1
Payne, and a witness for the plaintiff, says he did not hear the train
whistle fo.r Rugby at all, and that he saw the train (Ms. Rec. 82);
that the train did not whistle for Mr. Nickel's crossing, and gave

---
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only the short blows before the collision (Ms. Rec. 83); again, that
the train "didn't blow for the whistling post and it only made the
short whistles" (Ms. Rec. 84).
Mr. J. R. Woods, engineer of the train in question, and a witness
for the defendant, testified as follows (Ms. Rec. 145) :
Just after I passed over the bridge I started to sound
the whistle and completed sounding it and I came around
and sighted the car. As soon as I. saw the car I applied
the brakes in emergency.
Q Was it possible for you to stop the train under
those circumstances before it got to the crossing?
A No, sir.
Q Did the train go beyond the crossing?
A Yes, sir.
Q About how far?
A About eleven cars.
Q Now what sort of train was that? Was it a regular scheduled train?
A A regular scheduled train.
Q Passenger train ?
A Yes, sir.
Q Running from where?
A From Charlottesville to Washington.
Q About how many cars did you have on that train?
A Ten cars."
Again the engineer testified as follows (Ms. Rec. 146) :

"Q Now, Mr. Woods, you said you blew the whistle.
Do you know where the whistling post is for the crossing?
A Yes, sir. It is west of the bridge.
Q You blew the whistle as you went across the
bridge?
A Just after passing over the bridge-over the bridge
and started to sounding the whistle.
Q What sort of whistle signal did you give ?
A Two long and two short blasts."
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It appears from the blue print "Exhibit Norman No. 1" that the
center of the bridge or trestle is 112 feet east of the whistle J?OSt.
W. E. Eastes, the fireman, testified that the engineer was blowing
the whistle "just as he went across the bridge" (Ms. Rec. 166) and
again, on cross-examination as follows (Ms. Rec. 172):

"Q How often did Mr. Woods blow the whistle?
A Blew four blasts.
Q When did he make the first blast?
A Just after crossing the bridge.
Q He had passed the whistling post then?
A Yes, sir, a little bit beyond it.
Q When did he make the last blast?
A I couldn't exactly say. I suppose he was two or
three hundred feet from the crossing, something like that.
Q After he had applied the emergency brake?
A No, sir. He released the whistle cord before he
applied the brakes.
Q Didn't Mr. Woods blow two or thrt:e short blasts
just before he applied the emergency brakes?
A No, sir. I don't think· any short ones. He blew
the regular whistle..
Q Blew four times?
A Yes, sir.
And on re-direct examination, this witness further testified as
follows (Ms. Rec. 172-173):

"Q
signal?
A
Q
A
Q
A

It takes smne time to blow the regular crosdng

Supposed to be about thirteen seconds.
Two longs and two shorts?
Yes, sir.
That is the crossing signal?
Yes, sir.

It may be ~ere stated that the evidence is uncontradicted that it
was impossible for the engineer to have stopped the train in time to
have averted the accident after he saw or by the exercise of the high-
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est possible degree of . care could have sene the truck was
~talled on the track (Ms. Rec. 144-173, 181, 187). The uncon. tradicted. evidence further shows that the fireman was attending to
his duties in adjusting !the jets and looking after the guages and
. seeing that the coal was feeding in the fire box (Ms. Re~. 165) ;
that his attention to these duties necessarily required him to withdraw
his .gaze for the time being from the rails (I d.) : that as soon as
possible, upon attending to the above-mentioned duties, he looked out,
and saw the truck about the time the engineer did; that he did not
know whether the truck was moving or standing still at the time ;
that he hollo~ed to the engineer to apply the brakes, and that about
• that tin1e the engineer put on the brakes (I d.-)
The witness further testified in response to questions by the court
as follows (l\tis. Rec. 167):

"Q Is there any rule of your company requiring the
fireman to keep a look-,out on approaching a road-crossing
where there is a curve which prevents the engineer from
looking out?
A No, sir. It does not specify any particular place.
It says the fireman will'look out as much as practicable.
Q It doesn't especially require you, where there is a
curve where the engineer cannot see the crossing, to be on
the lookout at that point?
A No, sir, only to look out as much as we can when
practicable for signals .and for the approach of anything
on the track."
It appeared from. the evidence that on account of the curve in

the track, the engineer could not see the crossing until after the cab
of the engine had passed a point 746 feet west of the crossing (Ms.
Rec. 149).
Withd~t, however, going further into the evidence as to the
. acts of the operatives of the train, it is, we think, sufficient for the
present purposes to observe that after the evidence was fully developed
upon the alleged negligence of the said operatives, the Court struck
out the evidence for the plaintiff on this issue, and limited the trial
df the· case to the issue as to the condition of the crossing and the
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contributory negligence of the plaintiff (Ms. Rec. 216-219). Only
such transactions in regard to the train as may have some bearing
therefore on the contributory negligence of the plaintiff appear to be
pertinent; and these, we think, have been sufficiently recited.
The facts in regard to the second trial will be examined when we
come to coasider the. assignments of error· in that connection.

ASSIGNMENTS OF ERROR
It is respectfully submitted that the trial court erred in the following· particulars:
First: The trial court erred in setting aside the verdict of the
jury rendered on the first trial of this case and in not entering up
judgment for the defendant in accordance with such verdict, for the
following reasons :
( 1) There was no error in the court's rulings prejudicial to
the plaintiff and the verdict for the defendant was· amply supported
by the evidence; and
(2) The evidence showed that the plaintiff was guilty of contributioty negligence as a matter of law and that consequently no
'"other verdict than one in favor of the defendant would have been
proper.
Second: The trial court erred in not setting aside the verdict
of the second jury, and in not entering up final judgment for the
defendant, notwithstanding the verdict· on the second trial was for
the plaintiff, for the following reasons :
( 1) Under the Virginia law the verdict of the jury on the first
trial was decisive of the case ;
( 2) The evidence under the second trial likewise showed that
the plaintiff was guilty of contributory negligence as a matter of law,
and that. consequently no other verdict than one in favor of the defendant was proper; and
( 3) The trial court erred in the admission of certain testimony
of third persons as to their previous experiences in having their automobiles to stall or stop on the crossing, to be hereinafter more specifically referred to.
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ARGUMENT

I.
RULE OF DECISION WHERE TWO TRIALS OF A CASE
HAVE BEEN HELD IN THE LOWER COURT
The rule is well settled in Virginia that where there have been
two trials of a case in the lower court"The rule of decision shall be for the appellate court to
look to the evidence and proceedings on the first trial, and
if i~ discovers that the court erred in setting aside the verdict
on that trial, it shall set aside and annul all proceedings
subsequent to said verdict and enter judgment thereon."
Clarl~ v. Hugo, 130 Va. 102
Hogg 1.1. Plant, 145 Va. 175, 183
Peninsula Produce Exchange v. Upshur, 149 Va. 639.

(1)

NEGLIGENCE OF DEFENDANT A QUESTION FOR THE
JURY: HENCE THEIR VERDICT ON THE FIRST
TRIAL IS DECISIVE OF THIS ISSUE
In this case there were two distinct contradictory and irrestatements as to the condition of the crossing at the time
of the accident,-making a clear-cut question of fact on this issue.
While the crossing was a private crossing, as distinguished from a
public crossing, it was no doubt the common law duty of the defendant
to exercise ordinary care to keep the crossing in a reasonably safe
condition. If the plaintiff's testimony were to be believed, the ballast
on the crossing was from thr~e or four to four and one half inches
below the level of the guard rails (Ms. Rec. 198), so that as Charles
Walker witness for the plaintiff stated, you jumped over the guard
rail "into a hole, then had to jump back." (Ms. Rec. 200). And
Mrs. Nickel testified that "it was hollowed out between the rails so
that in places you could see the ties." (Ms. Rec. 203).

~oncilable
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On the contrary the defendant's evidence, supported by the photographs, was that the crossing was in good condition, and that the ballast between the rails was level with the guard rails, as has been fully
shown above.
The issue was simple. If the plaintiff's evidence were correct
as to the condition of the crossing, the defendant was negligent. If
the defendant's evidence was correct, it was not negligent. The jury's
verdict on the first trial decided this issue in favor of the defendant. ·
Under the long line of decisions in Virginia as to the conclusiveness of a verdict under such circumstances, there can now be no
doubt.
The rule of decision in such a case is nowhere better stated than
by judge M. P. Burks in Forbes and Co. v. Southern Cotton Oil Co.,
130 Va. 245, 259:
,,

"In Palmer v. Sho·walter, 126 Va. 306, it was held that
this court 'will sustain a verdict although it was set aside by
the trial judge, unless it can be perceived th3;t there has been
a plain deviation from right and justice, and that the jury
have found a verdict against the law or against the evidence.' These cases are but typical. Many more can be
added. They manifest the great respect that is accorded
the verdict of a jury fairly rendered. It is not sufficient that
the judge if on the jury would have rendered a different
verdict. It is not sufficient that there is a great preponderance of the evidence against it. If there is conflict of testimony on a material point, or if reasonably fair-minded
men may differ as to the conclusions of fact to be drawn
from the evidence, or if the conclusion is dependent upon
the weight to be given the testimony, in all such cases the
verdict of the jury is final and conclusive and cannot be
disturbed either by the trial court or by this court, or if
improperly set aside by the trial court it will be reinstated
by this court."
And see Peninsula Produce E.'rchangc v. Upshur, 149 Va. 639,
supra; and Ellison v. Hampton &c. Ry. Co. (Va. l\1:arch 13, 1930)
152 S. E. 373.
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This subject, .however, hardly needs elaboration or further reference because the trial court in no wise set aside the verdict on the
ground that it was wrong or without ample evidence to support it,
but the verdict was set aside, as has been stated, because the court
entertained "grave ·dqubt as to the correctness of its 'ruling in excluding certain evidence offered in behalf of the plaintiff and in its
declining to award a view by the jury" (Ms. Rec. 15, 18, 226,. 229·231).
Again, while it has been said in some cases that a verdict which
has been disapproved by the trial judge is not entitled to the same
weight on appeal as one that has been approved by him (DuPont v.
Taylor, 124 Va. 766; Ricketts v. J. G.. McCrory Co., 138 Va. 548),
manifestly such a detraction from the weight of the verdict does not
take place where the court sets aside the verdict on a collateral ground
such as that above stated.
'vVe only need therefore to concern ourselves here with the corJ"ectness of the court's ruling in excluding the evidence above-mentioned and in its declining to award a view by the jury. For if the
court was without error in these particulars, it erred in setting aside
the verdict on that account. In this connection, it is not without some
significance at the outset, that the court itself was not convinced of
.any error in its rulings in these respects, but only that it "'entertained
grave doubt as to the correctness" of its rulings in these particulars.
We now, however, purpose to show that the court. was entirely
correct in these rulings, and it therefore erred in setting aside the
verdict of the jury on account of such rulings. We will discuss
the questions presented in the order stated, that is to say: first, as
to the ruling in excluding the evidence in behalf of the plaintiff referred to, and second, its ruling in declining to award a view by the
jury.
(2)

€0RRECTNESS OF THE RULING OF THE COURT IN EXCLUDING CERTAIN EVIDENCE OFFERED BY THE
PLAINTIFF OF THE CARS OF THIRD PERSONS STALLING ON THE CROSSING
The facts in regard to this ruling of the court is perhaps- best set
out in Bill of Exceptions No. 3, which is as follows (Ms. Rec. 225227):
-
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"Be it remembered, That on the first trial of this case,
and after the jury had been selected abd sworn, and after
the plaintiff, by counsel, had tendered to the court a witness, R. A. Garrison, on his examination in chief the following occurred :
'Q What was the condition of that crossing three
·
days before the accident?
.
A It was a real steep crossing, and three days before
Mr. Nickel had this accident, I was driving a Whippet car.
It is steep, and I went up on it, pushing a little gas on it,
and as a general thing a man will do that; when I got on
top I let my gas off. That causes your engi~e to tend to
idle. 1\1y engine stopped just like Mr. Nickel's did, but my
starter took and I got off.
IVIR. SPICER: We object.
THE COURT: Objection sustained. Don't tell what
your car did but tell about the condition of the road-bed
at the crossing.
THE COURT: I mean actually on the crossing.
WITNESS : The road is steep.
WITNESS : It was down about four and one-half
inches, the ballast down when I crossed there about three
days before. The ballast had worn down and it made it
steep on the rail.
THE COURT:
proper.'

Anything about the condition is

And likewise after the jury had been selected and
sworn, and after the plaintiff, by counsel, had tendered to
the court a witness, lVfrs. Susie Musselman, on her examination in chief the following occurred :
"Q I wish you would state to the jury what the condition of the crossing was at that time.
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A I think the last time I crossed ther~ just before I
heard of the accident I was driving across and my car
stalled at that satne place and it was quite awhile before I
could get started again, and I feel confident that if the train
had been as near me as it was Mr. Nickel the same thing
would have happened to me.
MR. LEAKE: We object.
THE COURT: Objection sustained. Do you object
to what she felt or what her car did?
MR. LEAKE: Both.
THE COURT: Gentlemen of the jury, what experience this lady may have had with her car and what her
impression was as to ehat she felt might have happened isn't
to be considered by you. as evidence in the case only what
she can tell you as to the actual condition of the crossing,
so you can draw your. own conclusion as to the condition .
of the crossing and not what some other car might have
done. The fact that a person's car stalled does not necessarily mean that the road-bed is in bad condition, consequently you are not to consider anything except what she
may tell you as ,to the actual condition of the crossing. If
she can tell us just what the condition of the crossing was,
whether in bad condition, if so, in what respect, that will
be proper.
MR. YEARLEY: If your Honor please, I would like
to .say I feel that where a crossing is in such a condition
that several cars stalled on such crossing, it is proper to
show in evidence that various ones at different times and
under different conditions stalled on this crossing. I am
not taking any exceptions to Your Honor~s ruling, 'but it
seems to me that should be evidence for the jury.
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THE COURT: No, sir. That would not be any more
evidence than the fact that hundreds do cross without stalling. Neither one would be evidence of the good or bad
condition. She can tell what the condition was and the
jury can tell whether it was likely to stall a car.'
Subsequently, after a verdict was rendered for the defendant, the court gave, as a ground for setting aside the
verdict, that it entertained grave doubt as to the correctness
of its ruling in excluding above portions of the testimony
of the witnesses, R. A. Garrison and Mrs. Susie Musselman,
as above set out" and described, and that of other witnesses
as to their cars stalling. To the action of the court in setting aside the verdict on this ground, the defendant, by
counsel, objected and excepted, for the reason that the exclusion by the court of the above mentioned portions of the
testimony of the above mentioned witnesses was proper and
that its admission would have been erroneous under the
doctrine laid down in the case of Moore v. City of Richnwnd, 85 Va. 538, and that the evidence was wholly collateral to the main issue, and the court therefore correctly
held that it was inadmissible, and, in view of the direct
testimony in the case, was irrelevant."
It will be observed that the plaintiff's direct testimony as to the
condition of the crossing, if true, established a defective condition.
Certainly if the ballast as testified to by the plaintiff's witnesses was
from three or four to four and orie-half inches below the level of the
guard rail (Ms. Rec. 198, 199) so that in going over the crossing a
wagon or automobile jumped "into a hole" and "then had to jump
back" (Ms. Rec. 200) and that the ballast was "Hollowed out between
the rails so that in places you could see the ties" (Ms. Rec. 203 ) such a condition was. obviously a negligent condition. Defendant at
no titne questioned or disputed the fact that such a condition, if it
existed, was a negligent condition. What .it did earnestly deny from
the beginning of the case to its conclusion, supported by the ample
evidence .in its behalf, hereinbefore-mentioned, was that any such
condition existed. For illustration see testimony of W. C. Robinson,
section foreman, at Ms. Rec. 115.
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And so likewise, the plaintiff controverted the defendant's eddence, but as the record abundantly shows, nowhere made any contention or could have made any contention, that if the defendant's
evidence were true, there was any negligence in regard to the condition of the crossing. For illustrati~, see testimony for plaintiff
at Ms. Rec. 88, 197, 199, 204, 205; and testimony of plaintiff hitn.:.
self, at Ms. Rec. 207.
It will be noted further that the automobile of the thir<i parties
which stopped or stalled on the crossing were passenger cars and not
an automobile truck like the one in question. .
In the first place, since the clear;cut issue in the case was whether
the plaintiff's or the defendant's version a-s to the condition of the
crossing was true, it is manifest that any testimony as to prior or subsequent accidents or experiences of third parties in having their cars
to stall at the crossing was both collateral, immaterial and irrelevant.
Hence, the trial court ruled correctly in excluding such; evidence,
and it erred in setting aside the verdict on account of such· ruling.
In a note to Alcott v. Public Service Corporation, 32 L. R. A.
(N. S.) at p. 1101, the cases on the subject of "evidence of prior
accidents" are collected. At the outset of the note, the annotator
makes the following discriminating remarks :
"Evidence of prior accidents is, under proper circumstances, admissible to charge defendants with notice of unsafe cdnditions. The mere fact of prior accidents is not
sufficient to establish unsafe conditions, and evidence of
them is therefore not admissible unless coupled with evidence of actual conditions. On the other hand, where the
mere description of the premises is sufficient to enable the
jury intelligently to determine whether or not they ·were
defective, evidence of prior accidents is not needed, and is
therefore e..t·cluded because tending to create collateral issues
and divert the aftent·ion of the jury." (Italics supplied.)
In the present case, the description of the premises by· the conflicting testimony of the respective parties was not only sufficient to
determine whether or not the premises were defective, but such evidence was treated as sufficient by the parties, from the inception of
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the case to its. conclusion ; and not a suggestion was made by the
..cdunsel for either party to the contrary, as we have he~einbefore
.indicated.
Moreover, if the description of the premises by the witnesses for
the respective parties were not sufficient in themselves to show whether
the premises were defective or not defective,-evidence of the ex. periences of persons in their use of the premises would not be ad.missible, unless the knowledge of such experiences were brought home
to the defendant. And as the bill of exceptions and the record show
no proof or offer of proof was made by the plaintiff that the defendant ever had any knowledge of the fact that automobiles of these
third parties, or any other parties, prior to the accident in question,
had stalled on the crossing. If an examination of the premises would
not indicate to anyone that the crossing was not kept in a reasonably safe condition, how would the fact that automobiles had stalled
at the place in question show that defendant failed to exercise reasonable care unless knowledge of such fact had been brought to the attention of defendant?
Accordingly, the following is stated as the law in the annotation
to Alcott Z'. Public Service CorporationJ 32 L. R. A. (N. S.) at p.
1109, citing supporting cases:
"Evidence of prior accidents is excluded where notice
of the same has not been brought home to the defendant."
One of the supporting cases cited is that of Jacques v. Bridge·port, I-I orse R. Co. 41 Conn. 61.
In that case the court said :
"The injury of which the plaintiff complained was received by him on the 3rd of July, 1871. He was at the time
driving in his carriage in the City of Bridgeport, and in
crossing the track of the defendant's railroad, his carriage
was broken and he was thrown out, falling violently upon
the sidewalk! The injury is alleg~d to have been owing to
the negligence of the defendants in not keeping their road
and track in proper condition and repair.
The plaintiff offered evidence· to prove that a great
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number of accidents similar in character to •the one complained of, co1nmencing three years before and termin.ating
· one 'J'ear after that event, had happened at or near the same
place on the defendants road, without showing that such
accidents can~e to the knowledge of the defendant compan-y
and without showing the cause or manner of the accidents.
The defendants objected to the admission of this testimony,
but the court admitted it, subject to future consideration.
In rendering final judgment the court ruled out and rej~cted
this testimony. That this testimony was objectionable as
tending to raise collateral issues and on various other
grounds need not perhaps now be discussed, as it was finally
ruled out of the case. The defendants however insist that
injustice has been done them by admitting this testimony
and allowing it to remain as evidence during the whole ·of
a protracted trial up to the n1oment of the final decision."

The court then held that in effect this was so, and added:
"Thus a multitude of collateral questions were present.:.
ed, distracting the minds of the court and counsel and withdrawing their attention from the main issue. We cannot
but regard this as very objectionable."
CONDITIONS AND INSTRUMENTALITIES MUST
BE THE SAME
It is only true that in order to adtnit evidence of previous experiences, when otherwise admissible, the conditions must be the
same. (Going's Adm'r v. N. & W. Ry. Co., 119 Va. 543, 555; note to
Alcott v. Public Service Corporation, 32 L. R. A. (N. S.) p. 1108)
but the instrumentalities themselves are in effect one of the conditions,
and henceforth must be the same.
It will be recalled, as stated above, the previous experiences in
the present matter wen:~ with passenger cars while the motor car in
question here was a Chevrolet truck. Again, it does not appear that
this truck had ever stalled at this crossing before (Ms. Rec. 33) although the plaintiff drove the truck over this crossing constantly
(Ms. Rec. 34).

The C. & 0. Railway Co. vs. Herman F. Nickel

39

Accordingly, in McKerall v. St. Louis San Francisco Ry. Co.
( 1924, Mo. App.) 257 S. W. 166, in an action for a collision between
a train and an automobile at a railroad crossing, the court said ( p.
168):
"The evidence complained of related to the experience
that others had had in passing over the crossing. Evidence
as to the condition of the crossing and its approach was admissible under the first count since that count was based on
an alleged defective crossing. . . . But we do not believe
that the individual experience of others in different automobiles and different makes is competent. There is too
much difference, we think, in automobiles and the skill of
drivers to make individual experience competent." (Italics
supplied.)
THE VIRGINIA DOCTRINE
That the evidence in question was not admissible, is very clearly
established in the Virginia case of Moore v. City of Richmond, 85
V a. 538. The doctrine laid down in this case stands in full force and
unreversed in this State.
Lewis, P., delivered the opinion of the court, which on the subject in question was as follows :
"This was an action of trespass on the case in which
M. ]. Moore was plaintiff, and the city of Richmond was
defendant. The action was brought to recover damages for
injuries received by the plaintiff by falling into a hole in the
night-time in one of the widewalks of the city. Issue was
joined on the plea of not guilty, and a verdict and judgment having been rendered for the defendant, the case, on a
writ of error, was brought to this court.
1. "The first question relates to the action of the circuit court in excluding certain evidence. The plaintiff at
the trial, for the purpose of proving the defective condition
of the sidewalk at the place where the accident occurred,
introduced a witness, John Devine, to prove that he (the
witness), on the same night, fell into the same hole. But the
court excluded the evidence, and, as we think, correctly.
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"The fact sought to be proved was collateral to the
matter in issue, and the evidence was therefore inadmissible.
It is an elementary rule that the evidence must be confined
to the point in issue, and hence evidence of. collateral facts,
from which no fair inferences can be drawn tending to
throw light upon the fact under investigation, is excluded,
the reason being, as Greenleaf says, that such evidence tends
to draw away the minds of the jurors from the point in
issue, and to excite prejudice and mislead them; and, moreover, the adverse party, having had no notice of such a
course of evidence, is not prepared to rebut it. 1 Greenl.
Ev., sec. 52.
"The precise question was determined in Collins v.
Dorchester, 6 Cush. 396. This was an action for an injury
received by the plaintiff by reason of a defect in a highway;
and the question was, whether it was competent for the
plaintiff to prove a similar injury at or near the same place,
and from the same alleged defect, without any negligence
on his part. The evidence at the trial was excluded, and this
ruling was affirmed. The court said: 'It was testimony
concerning collateral facts, which furnished no legal presumption as to the principal facts in dispute, and which the
defendants were not bound to be prepared to meet.'
"In a similar case in the supreme court of New Jersey,
it was said that it .would not be competent for the plaintiff
to prove th~t at other times other persons fell into the
excavation in question, nor was it competent for the defendant to prove that other p~·rsons, at other times, when
the area was in the same condition, passed the place complained of without injury. And the reason given by the
.court was, that such evidence would necessarily lead to the
trial of a multitude of distinct issues, involving a profitless
waste of time, and tending to distract the attention of the
jury from the real point in issue without possessing the
slightest force as proof of the matters of fact involved.
Temperance Hall Ass-'n v. Giles, 33 N.J. Law, 260.
In Hubbard v. A. & J(. R. R. Co., 39 Me. 506, the
plaintiff sued the defendant company to recover damages
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for certain alleged wrongful acts on the part of the defendant, whereby access from the highway in question to
the plaintiff's tavern was rendered difficult; and at the trial
he proved that on two occasions the carriages of travelers
had been upset in attempting to pass from the highway to.
the house. But this evidence, on appeal, was held inadmissible. If, said the court, proof of this description
should be received, then the opposing party would obviously
have the right of showing that in the instances mentioned
the accidents were the results of carelessness or negligence
on the part of those sustaining them, and thus as many distinct issues might be raised as there were instances of
carriages passing over the road, thereby diverting the attention of the jury to matters entirely collateral to the real
questions in dispute.
In Hudson ~l. C. & N. W. R. R. Co., 59 Iowa, 581, the
plaintiff claimed damages for an in jury to ~ horse caused
by a defective crossing over the defendant's road, and
the question was, whether the evidence of a witness introduced by the plaintiff was inadmissible, who testified that
prior to the accident complained of, a horse driven by him
over the same crossing got his foot between the plank
and the rail, and sustained an injury similar to that for
which the suit was brought. The trial court admitted the
evidence, but the judgment was reversed. The supreme
court said : 'These facts were all collateral to the main
issue, and should have been excluded. If evidence of this
character is receivable contradictory proofs would be adtnissible, and there would be as many collctteral issues as there
are collateral facts and witnesses testifying to them.'
"These authorities, which are only a few of many to
the same effect, sufficiently illustrate the rule, and clearly
show that the first assignment of error is not well taken.
Undoubtedly there are cases to the contrary, of which District of Columbia v. Annes, 107 U. S. 519, may be mentioned as one, but the rule, we think, is as we have stated
it."
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This opinion of the Virginia Court is approved in the annotation
in 32 L. R. A. ( N. S.) at p. 115, in the following terms :
uMoore v. Richmond, 85 Va. 538 S. E. 387, was an
action to hold the city liable for injury caused by falling into
a hole in a sidewalk; and the court excluded .evidence that
another person had fallen into the same hole at about the
same time, on the ground that the fact sought to be proved
was collateral to the matter in issue. There should be no
question that a hole in a sidewalk was a defect, and it was
useless to show other accidents to enable the jury to arrive
at that conclusion."
Manifestly, the same principle is applicable to a like hole or depression alleged to have existed between the guard rails of a railroad
crossing.
It will be noted that Judge Lewis assumed that the opinion of the
Supreme Court of the United States in the case of District of Columbia v. Armes, 107 U. S. 519, 27 L. ed. 618, was opposed to the
Virginia doctrine established in the ll,tloore Case; but in this he was
probably mistaken.
The distinguishing feature of the District of Columbia v. Armes
is brought out and well elucidated in the note in 32 L. R. A. (N. S.)
to which we have referred,!
It is there said (at p. 1104) :
"In view of what has been alleged to be a conflict of
authority upon this question which, in some few cases, may
prove to be such, it is necessary to examine the. facts of
each case with some care. In so doing it will be seen that
there is in fact little conflict, but that there are certain. well
marked but fine distinctions which must be kept in mind in
order to know where the line runs. A leading case on one
side of the line is District of Columbia v. Armes, 107 U. S.
519, 27 L. ed. 618, 2 Sup. Ct. Rep. 840. In that case a
portion of the street allotted to sidewalk had been cut down
below the grade of the.other portion and steps constructed to
connect the two levels 'Without railings or barriers. (Italics
supplied, and note that the municipal authorities deemed .
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this to be a reasonably safe construction.) The action was
brought to hold the District liable for injury to one who had
fallen down the steps. Here was a condition which had been
created or permitted by the public authorities and it might
not be clear to the average juryman, from a mere description
of the place, whether it was a defect for which the District
would be liable or not. Upon this ·question, the effect of the
place upon the traveling public might be very material; in
fact the only real evidence upon the question of defect vel
non which could be obtained. For this purpose the court held
evidence of previous accidents to be admissible.... The court
also held the evidence to be admissible as tending to show
notice of the defect to the city. It will be observed that the
evidence in this case was a legitimate part of plaintiff's case,
and that it might not have been possible to prove that the
place was in a defective condition, without such other evidence. On the other hand, in most cases where the evidence
has been rejected, the mere description of the place would
enable the jury to determine whether or not it was defective,
so that the evidence of other accidents was unnecessary. . . . "
In the case at bar, as we have heretofore shown, ther~ was no
question about the negligence or absence of negligence as to the condition of the crossing, according to whether the plaintiff's version or
the defendant's version was correct-and this whole question was
fought out on the isssue as to which version was true.
· This is really conclusive of the question as the above authorities
show, and the trial court acted correctly in excluding the testimony
of witnesses R. A. Garrison and Mrs. Musselman as to their cars
having stalled on the track.
Moreover, it would appear that the ruling, if it had not been correct, would have been harmless to the plaintiff, for the court allowed
both witnesses. to testify that the condition of the crossing was defective. See testimony of R. A. Garrison at Ms. Rec. 52, and Mrs.
Mus selman at Ms. Rec. 68.
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(3)

THE CORRECTNESS OF THE COURT'S RULING IN
FAILING TO AWARD A VIEW BY THE JURY.
The facts -in connection with the subject of a view are set out in
Bills of Exceptions No. 2 and No. 2-A. (Ms. Rec. 223, 224 ).
Bill of Exceptions No. 2 is as follows :
"BE IT REMEMBERED, That upon the first trial of
this case, and after the jury had been selected and sworn,
and during the progress of the trial, the following transaction occurred :
'MR. YARDLEY (Counsel for the plaintiff) : I
like to have the jury view the situation out there.
"THE COURT: We will see whether it is necessary.
It rnay not be necessary.
·
"MR. LEAKE:
(Counsel for defendant): It is
agreeable to us.
"THE COURT: It may not be agreeable to the jury.
If the jury can get all the information they want without
going there it might not be necessary to go. I can't teil at
this time whether it is necessary or not."
And to which action of the court there was no objection by
either the plaintiff or the defendant.
And the Court further certifies that at no time during such first
trial did either the plaintiff or defendant make a motion to grant
a view, except as stated above, or offer to advance a s_um sufficient
to defray the expenses of the jury and the officers who attend them
in taking such a view, as mentioned in the statute in such case made
and provided. Court considered the above request as amounting to a
formal and proper motion."
Bill of Exceptions No. 2-A is as follows:
I

"BE IT REMEMBERED. That upon the first trial of this
case and after the jury had been selected and sworn, and
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after all the evidence had been taken, and after the case
had been submitted to the jury and the jury had retired to
their room to consider of their verdict, and before any
verdict had been rendered, the court called the jury out
of its room and into open court, and asked the jury if they
desired to have a view of the premises; the court saying:
"'If the jury feel like you want to go down and look
at that crossing, I would be glad for you to go down
there. I thought after looking at those plans, you would
think it unnecessary. If you think it necessary, I will be
glad to go down with you.'
tTo which the spokesman of the jury replied:
i

" 'I think we have about decided we can get all the information we want without going down there.' "
"And to which action. of the jury there was no objection by the plaintiff or defendant. And thereupon they
retired to their room to further consider of their verdict,
and later returned into open court and rendered their verdict, which is set out in the orders of court."
( 1) It appears from the foregoing certificate of facts that the
trial court not only was without error in declining to award a view,
but under the law had no right to grant a view.
Under the Virginia decisions, trial courts have no common law
right to grant a view, and the statute in Virginia, in such case made
and provided now occupies the whole field on the subject. Littons
Case, 101 Va. 833, 845; Noell v. Commonwealth, 135 Va. 600,606.
That statute, sec. 6013 of the Code, is as follows:
"The jury may, in any case, civil or criminal, at the
request of either party, be taken to view the premises or
place in question or any property matter or thing, relating
to the controversy between the parties, when it shall appear
to the court that such view is necessary to a just decision;·
provided, that in a civil case the party making the motion
shall advance a sum sufficient to defray the expenses of the
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jury, and the officers who attend them in taking the view,
which expenses shall be afterwards taxed like other legal
costs."

It is obvious from the foregoing statute that a court has no power
to grant a view of its own motion. It may indeed order a view
with the consent of both parties; and it was accordingly so held in
Noell v. Commonwealth, 135 Va. 606, where the court says :

"The statute undertake to occupy the whole field upon
this subject, and in our opinion a view ought not to be
ordered in any case except upon the motion of one or' both
parties, or by consent of both parties, which would be twtamount to a joint motion. .It would, we think, be error to
order a view over the protest of both parties, but where, as
here, neither party objects, we hold that their acquiescence is
equivalent to consent."
Had the court in the present case granted a view of its own motion without the objection of either party, the consent of the parties
thereby implied would have cured the error. But no such implication
can arise where in point of fact, as here, the court did not grant a
view.
In the former instance, it is the consent of the parties which
gives the unwarranted act of the court its validity. Consequently,
the court cannot be allowed to set aside a verdict because it did not
commit an error, on the ground that the error if committed would
probably have been waived.
The plaintiff's right to a view must therefore stand or fall on
plaintiff's compliance with the statute.
Assuming that the statement of the plaintiff's counsel that he
"would like to have the jury view the situation out there," was a request for a view (which in the light of the colloquy that took place between counsel and the court as set out in Bill of Exceptions No. 2, is
by no means clear, although the court certifies that it considered it as
a motion for a view), it is perfectly apparent from the proviso of the
statute that in a civil case, in addition to the request or motion, "the
party making the motion shall advance a sum sufficient to derfray the
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expense of the jury, and the officers who attend them in taking the
view."
And the court certifies in bill of exceptions No. 2, that at no time
during such first trial did the plaintiff "offer to· advance a sum sufficient to defray the expenses of the jury and the officers who attend them
in taking such a view" (Ms. Rec. 223).
This fact puts the matter beyond controversy. Plaintiff has no
ground to complain that a view was not g;anted, when under the
law he was not entitled to a view; and under such circumstances it is
manifest error for the court to set aside a verdict because a view was
not granted.
On this point we are not only supported by the plain provision of
the statute, but by imperative authority as well.
In Lorillard Co. v. Clay, 127 Va. 734, 745, the court said:
"We have reviewed most of our recent decisions on the
subject of views by the jury, and while there is some variation in the language used in the different cases, we are content to rest our conclusion on the statement that the propriety of ordering. a view lies largely in the discretion of
the trial court, which should only grant it when it is reasonably certain that it will be of substantial aid to the jury
in reaching a correct verdict, and that its decision refusing
a view will not be reversed unless the record shows that it
did appear to the trial court that such view .was necessary to
a just decision, and that the statutory provision for expense.l
in a civil case were complied with. Code, sec. 6013."
(Italics supplied.)
(2) Even if the plaintiff had put himself in a position where he
had the right to call for a view, the record shows that a view would
have been of no "substantial aid to the jury in reaching a correct verdict."
For as bill of exceptions No. 2-A shows, during the progress of
the trial, the court called the jury out of its room and into open court
and asked the jury if they desired to have a view of the premises
the court saying:
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"If the jury feel like you want to go down and look at
that crossing, I would be glad to go down there. I thought,
after looking at those plans, you would think it unnecessary. If yon think it necessary, I will be glad to go down
with you."
To which the spokesman of the jury replied:
"I think we have about decided we can get all the information we want w:ithout going down there."
And to which action of the jury there was no objection by the
plaintiff or defendant.
It thus appears that neither the counsel, the court, nor the jurv
deemed it "necessary to a just decision" that a view of the premises
should be had.
· And the fact that the plaintiff did not object to the action of the
jury would appear to have been a waiver of a right to a view, had
any such right existed.
Compare Noell v. Com1nonwealth} 135 Va. 600, 606, supra.
That a view in the present case would have been of no substantial
aid to the jury in reaching a correct verdict is further shown by the
fact that all the information which could be derived fr.om a view was
shown in the blue prints and photographs filed in evidence, concerning
which there was no dispute as to their correctness, except perhaps as to
the Butler photograph which was taken within a week after the accident. The only dispute was as to whether or not there had been
any change in the condition of the crossing between the time of the
accident and the time the Dementi photographs were taken.
Again, at the time of the trial, the plaintiff's evidence itself, admits the crossing was in a good condition. Thus R. A. Garrison, a
witness for the plaintiff, says "it is properly level now" (Ms. Rec.
197). And see testimony of plaintiff himself at Ms. Rec. 206-207.
In fact the entire attempt on plaintiff's part to show that there had
been a change in the condition of the crossing before the Dementi
photographs were taken was a recognition of the fact that the crossing was in good condition at that time, as indeed will be shown by the
photographs themselves.
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It follows from the foregoing that the lower court erred in setting
aside the verdict of the jury because no view of the premises had
been awarded.

4.
NO OTHER GROUNDS GIVEN BY THE COURT THAN
THE TWO GROUNDS ABOVE STATED AND DISCUSSED,
AND IT IS SUBMITTED THAT LIKE THESE NO OTHER
GROUNDS ARE APPLICAB.LE FOR SETTING ASIDE THE
VERDICT OF THE JURY.
In the vfew of the ruling in the case of Hogg v. Plant, 145 Va.
17 5, that "it is immaterial that in setting aside a verdict the court
gave a wrong reason, if for any reason the verdict should have been
set aside" (syllabus 8), it will perhaps not be amiss to point out as
briefly as possible the fact that there were not any good reasons for
setting aside the verdict in this case, whether stated or not stated by
the trial court.
( 1) The Court ruled out the evidence for the plaintiff in regard
to the alleged negligence of the operatives of the train, as we have.
seen.
In the first place, under the present practice, if there had been
any error in this particular, the court should have confined the new
trial to that issue and none other, since the issue, in regard to the condition, of the crossing had been fully and fairly developed and decided, for as said by the revisors in the preface to the code of 1919,
p. xii:
"It must suffice to say that the revisors have endeavored to insure to the litigant in every case, civil or criminal,
one fair trial on the merits of his case, but only one."
And see sec. 6251 of the Code, and the cognate sec. 6365, as to
appellate court procedure, and Clarf? v. Hugo, 130 Va. 99.
In the second place, the ruling of the court in excluding this
evidence was entirely proper for the following reasons stated in the
grounds of exceptions to the court's ruling in granting a new trial
(Ms. Rec. 220) :
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(a) The uncontradicted evidence showed that the engineer was
keeping a lookout and could have seen the automobile only when the
engine reached a point within 746 feet of the crossing, while the uncontradicted evidence showed that the train could not have been
stopped within that distance.
(b) The uncontradicted evidence. showed that as the train approached the crossing the fireman was necessarily and in the regular
line of duty adjusting the guages, levers, and controls having to do
with the firing of the engine and the raising of steam after the train
had been drifting, which duties reql.\ired him to withdraw his gaze
from the track in advance of the engine.
(c) The evidence fails to show that there was time or opportunity for the fireman to have done anything to prevent the accident
after he could have become aware of the fact that the truck was
stalled on the track, even had the fireman not been attending to his
duties in firing the engine and raising steam at the time of the occurrences in question.
(d) There was no legal duty upon the engineman to anticipate
that a vehicle would, or might, be stalled on the crossing, nor was there
any legal duty upon them to be prepared to stop the train at this crossing, which at most was but a private crossing.
(e) Travelers approaching and going over this crossing had a
clear view of an approaching train for a distance of at least a third of
a mile.
The evidence further showed that the trainmen did all within their
power to stop the train after the automobile was discovered upon
the track.
Since the trial court did not recognize any impropriety in the
exclusion of the evidence for the plaintiff on this subject, it would
unduly encumber this record to detail the evidence on this subject
in this petition. It is, we think, sufficient to state that the evidence
fully warrants the statements above enumerated.
Moreover, the only ground of objection by plaintiff's counsel, to
the ruling of the court in excluding this evidence is stated at Ms.
Rec. 217, as follows:
"To which ruling of the court plaintiff, by counsel,
excepted upon the following grounds : That there was
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evidence to show that, had the fireman, who was on the
left-hand side of the engine, been keeping a proper lookout, he could have seen the truck on the track over two
thousand feet away, and the e:vidence shows that the train
could have been stopped within 900 to 1200 feet; and, had
the fireman been keeping a proper lookout and warned the
engineer and the engineer applied the brakes in proper
time, the train could have been stoppd within 1200 feet
and the collision with the truck would not have occurred."
Without regard to any other defense, such for instance as that
mentioned in paragraph " (c)" above [in reference to which see
Washington &c. R. Co. v. Thompson, 136 Va. 597, and Barnes v.
Ashworth (Va. June 12, 1930) 153 S. E. 711], a complete reply to
this contention is the uncontradicted evidence that as the train approached the crossing the fireman was necessarily and in the regular
line of his duty adjusting the gauges, levers, and controls having to
do with the firing of the engine and raising of steam, which duties
required him to withdraw his gaze from the track in advance of the
engine.
It is settled law in this State that a fireman does not have to
maintain a lookout under such circumstances.

Branttner v. N. & W. R. Co., 104 Va. 50;
Director General v. Hubbard's Adm'r. 132 Va. 193;
The fact that the curve in the track was against the engineer so
that he could not see the crossing until after the cab of the engine had
passed a point 746 feet from the crossing, did not require the fireman
to withdraw his attention from firing the"engine and maintain a lookout, is also settled by these two cases.
See Brammer v. N. & W. R. Co., 104 Va. at page 56, citing with
approval the case of L. & N. R. Co., v. Creighton, 106 Ky. 42, 50
S. W. 227; and Director General v. Hubbard's Admr., 132 Va. at p.
202, citing with approval the case of O'Brien v. Wis. C. R. Co., 119
Wis. 7, 96 N. W. 424.
This was held as to a public crossing; a fortiori does the same
doctrine apply to a private crossing such as is involved in the instant
case.
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In conclusion on this subject it is not improper to state that although a new trial was granted on the whole case, the plaintiff
introduced no evidence on this issue on the second trial of the case,
Ms. Rec. 289-291.
( 2) There was no claim or pretension on the part of either
party that there were any improprieties in the instructions. In fact,
the same identical instructions were given in both trials, and, in so far
as the case was submissible to the jury, without objection by either
party (Ms. Rec. 218-381).
It was, however, claimed by the defendant that the plaintiff was
guilty of contributory negligence as a matter of law, and hence could
not recover in this action in any event (Ms. Rec. 221).
vV e come now to ~onsider that question.

5.
CONTRIBUTORY NEGLIGENCE OF PLAINTIFF AS A
MATTER OF .LAW
Since the crossing in question was a private crossing, and not a
"public highway" within the meaning of section 3959 of the Code
(Terry v. McClung, 104 Va. 599; Wash. Va. R. Co. v. Fisher, 121
Va. 229) it is apparent that contributory negligence is a complete
defense to this case.
Again, even if the highway in question had been a "public highway," the comparative negligence doctrine established by section 3959
of the Code, would not have been applicable, despite the fact that there
is conflict of evidence as to whether the grade crossing signal was
given as prescribed by section 3958 of the Code. And for this reason:
Plaintiff himself testified both that the automobile became stalled on
the track and that he saw the train before it had gotten to the whistle
post (Ms. Rec. 39-40), which whistle post the uncontradicted evidence shows was located amply within the distances prescribed by section 3958 of the Code. Cons~quently, the failure of the defendant to
give the signals provided for in section 3958 of the Code, if there were
any such failure, could. not possibly have any casual relationship to
the accident. Hence, contributory negligence, if it exists, is a complete defense to this case even were the crossing a "public highway,"

.
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within the meaning of section 3959 of the Code. Etheridge v. Norfolk Southern R. Co., 143 Va. 789; Norfolk Southern R. Co. v.
Banks, 141 Va. 715; Barksdale v. Southern R. Co., 152 Va. 604, 148
S. E. 683.
That contributory negligence was a complete defense, if it existed, is indeed necessarily assumed by instructions 1, 2, and 3, given
on motion of plaintiff. Ms. Rec. 218.
· The only question therefore that remains is whether contributory
negligence as a matter of law is established. If so, the court erred in
setting aside th~ verdict of the jury, in favor of the defendant, regardless of the error or lack of error in any other ruling, because in such
a case no other verdict than one in favor of the defendant would
have been proper.
Briefly restating the evidence on this ~ubj ect, it will be recalled
that the plaintiff's own· evidence shows that he lived in sight of this.
crossing; that he was thoroughly fan1iliar with the crossing; that he
used it cqnstantly; that he was driving the truck; that he knew a
regular scheduled train was due about that time; that there was another train due ten minutes after the first train ; that in approaching the
crossing he had quite a large view to the west, the direction from which
the train came; that he could see something like a third of a mile or
more ; that there were no obstructions other than telegraph poles and
wires; that he had gone over the crossing the same morning; that he
had been going over it regularly for a week or so before the day of
the accident; that it seems he stepped on the gas too hard, and flooded
the engine; that the motor did not take when he stepped on the starter;
and that the last time he looked for he train he was possible within
twenty or twenty-five feet of the incline ·where it starts up onto the
track. Ms. Rec. 34-39. Had the plaintiff looked for the train he
could have seen it before getting on the track, as shown by testimony
of Tom Payne, the colored man riding in the truck with the plaintiff
and who was introduced as a witness for the plaintiff (Ms. Rec.
58 64 ).
That the foregoing evidence establishes contributory negligence
as a matter of law if the motor car had been struck while the car was
in motion in going over the track is settled beyond dispute in this
State.

54

•
The C. & 0. Railway Co. vs. Herman F. Nickel
N. & W. R. Co. v. Striclder 118 Va. 153;
Va. & S. W. Co. v. Harris, 119 Va. 843;
Munden v. Va. Ry. & Po1.oer Co., 130 Va. 449;
Washington, & R. Co. v. Zell, 118 Va. 755;
Canady v. N. f7' W. Ry. Co., 129 Va. 56;
Washington, &c. R.· Co. v. Thontpson, 136 Va. 597;
Cashell1.1. Southern Ry. Co., 152 Va. 209.

Of course, many other cases to the like ·effect might be cited, but
the foregoing are no doubt sufficient.
Does the fact that the automobile stalled on the crossing take
the case out of the operation of the principles laid down in the foregoing cases? On principle, where a plaintiff knows of the defective
condition of the crossing, there appears to be. no material distinction.
If the crossing was in a defective condition (and for the purposes of
the present contention this of course is assumed), then plaintiff
knew of such condition before going on the track, and so testified
(Ms. Rec. 25). - From the standpoint of ordinary care, it would seem
that this fact should be an additional reason why the plaintiff should
not have started across the track in the face of an approaching train;
~nd indeed deepens rather than extenuates the negligence of the plaintiff in not looking for the train at such time. Again: How indeed under such circumstances can it be claimed that the plaintiff was without
negligence when he did not even look for the train at the time above
all times he was called upon to look for it-just before going on the
track or before going on the incline leading up to the track? It cannot
be claimed in such a case that he had reason to believe that the train
was far enough away to allow him reasonable time in which to cross
the track. The plaintiff here never exerecised any such judgment, or
placed himself in a position where he could claim the right to exercise
any such judgment.
Again, plaintiff states that when he thought the car was going to
stall, he "stepped on the gas a little too hard and evidently flooded
the motor and it would not take hold that way" (Ms. Rec. 25). Plaintiff on this trial did not state that he took the car out of gear after he
stalled-but states simply that he "stepped on the starter, but the
motor wouldn't start" (Ms. Rec. 25) : It is very probable that the
motor did not start because the car was still in gear. Further, it is
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worthy of observation that although the plaintiff says that after the
car stalled on the track he saw the train when "it was a good, long
ways beyond the whistling post" (Ms. Rec. 27, 40), neither he nor the
colored man with him attempted to give any signal for the train to
stop.
The case of C. & 0. Ry. Co. v. Hunter's Adm'r., 120 Va. 699,
where an automobile stalled on a public crossing was struck by a train,
is a pertinent author'ity. The defendant was held liable in that case
solely under the doctrine of last clear chance ( p. 700), which doctrine,
as the trial court held and as above shown, is in no way applicable to
the present case. And while for the purposes of that case it may be
contended that the contributory negligence, if any, ·was immaterial.
Indeed the question was raised, and the court referred to is as being
"immaterial" in view of its holding under the last clear chance doctrine (p. 701 ). · As a matter of fact, however, in the companion case
of Hunter's Adm'r v. C. & 0. Ry. Co., for fatal injury to the plaintiff,
the trial court held that the driver·of the automobile was guilty of contributory negligence as a matter of law. Th'e opinion of the trial
court by Judge Holt is reported in 4 Va. Law Reg. (N. S.) 253, and is
also in the record on appeal to the Supreme Court of Appeals.
On a demurrer to the evidence by the defendant, Judge Holt
said ( 4 Va. Law Reg. N. S.) 264:
"Upon demurrer it appears that the crossing was defective. It also appears that Mrs. Hunter (the driver of
the car) had full knowledge of this defect.
"The automobile was on the track and those in it saw
the train approaching at a distance greater than that at
which a signal of approach must be sounded. · The failure
t.o give this signal of approach, therefore, is unimportant.
The view of the track was obstructed. This necessitated extra vigilance on Hunter's part. The duty to look must
be discharged in such manner as to make looking effectual.
Lun~ber Co. v. Shu,mate, 11 Va. Appeals, 390-393-a duty
accentuated in this case because the track was known to be
defective."
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And while in that case it was held the automobile was stalled because the driver of the automobile threw out the cluth and applied
the brakes and not because of the defect in the crossing (p. 265), it is
not believed that this makes any material distinction. between that
case and the one at bar. In fact, even in this respect, the two cases
appear to be identical for the plaintiff hin1self in the present case says,
"It seems when I thought it was going to stall I stepped on the gas
a little too hard and evidently flooded the motor, and it would not take
hold that way" (Ms. Rec. 25).
·This case was affirmed by a divided court, see Hunter's Adm'r. v.
C. & 0. Ry. Co., 120 Va. 425. The division of the court in that case
was quite evidently upon the question of the last clear chance doctrine
invoked in that case and not applicable here. This being true, the case
is an authoritative precedent as showing the contributbry negligence
of the plaintiff in the present case as a tnatter of law:
Outside of Virginia likewise, the cases appear to be unanimous
; to the effect that where t4e plaintiff knows of the defective condition
·of the crossing, and, without looking for the train at the material
point he should look therefor and in an effectual way, he starts across
the track in the face of the approaching train and his car gets stalled
on the track and thereby a collision is occasioned, the plaintiff is
guilty of contributory negligence as a matter of law, and cannot
recover.
In the case of Bunton v. Atchison, T. & S. F. Ry. Co., 100 J(an.
165, 163 Pac. 801, it was held that "where a person attempts to drive
an automobile over a railroad crossing in front of a fast speeding
train, which he could have seen approaching for a distance of a quarter
of a mile or more, and the crossing grade is tnuddy, steep and sfippery
and has a depression of three inches between the rails, whereby his
engine lqses power and stops in the depression between the rails, and
the train is then so near that it cannot be stoppe.d in ti~e to avoid
:a collison, such person is guilty of cont.ributory negligence which bars
~his recovery for damages, notwithstanding the negligence of the railroad company in maintaining the defective crossing." (Syllabus of the
court).
In the case of Thompson v. Lewiston &c. Ry. Co., 115 Mo. 560,
99 Atl. 370, it was held that where a driver approaching a grade crossing could have seen an electric car in time to avoid a collision, but on
discovering it tried to cross in front of it, and was struck when his
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machine almost stopped on the track because he gave the engine too
much gasoline in trying to increase its speed, he was negligent.
In the case of Feudale v. Hines, 271 Pa. St. 199, 144 Atl. 497,
the facts were these:
"Plaintiff's husband was killed in a collision between
the Ford autotruck he was driving and one of defendant's
trains, at a grade crossing in the town of Mt. Carmel,
Northumberland County. Immediately before the accident,
deceased was driving on a highway paralleling the railroad
and upon reaching the public crossing, turned abruptly to
the left to cross the railroad tracks. As he did so, both
he and his nephew, Ralph Feudale, who was riding with
him, saw an engine approaching backwards from the same
direction in which they were traveling, pushing toward
the crossing a steel flat car loaded with pig iron, at an
estimated speed of from four to six miles an hour, or at a
speed termed by witnesses equivalent to a fast walk. The
testimony adduced on behalf of plaintiff tends to show that
at the time the truck reached the crossing the train was approxin1ately 158 feet distant, affording deceased ample time
to cross the tracks ahead of it. The motor of the truck
stalled while the car was on the crossing and before being
started the ca:r was struck by the approaching train, resulting in the fatal injury to plaintiff's husband. Plaintiff concedes decedent failed to stop, look and listen before entering on the crossing, claiming, however, this neglect was not
responsible for the accident as the truck had ample time to
clear the tracks had the motor not stalled. In submitting
the case to the jury it was left to them to say whether deceased was negligent in attempting to cross ahead of the
approaching train and if the engineer was negligent in failing to stop upon being notified of the situation of the automobile. There was a verdict for plaintiff and from the
judgment entered thereon defendant appealed."
After holding that the question of ~egligence was one for the
jury, the court in speaking of contributory negligence, said:
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"Contributory negligence by decedent is a more serious
question. Had the engine of the truck not stalled and the
collision, occurred, the failure of decedent to stop, look
and listen before entering on the track would have been
conclusive evidence of negligence. He did, however, proceed in the· face of obvious danger and if nothing unusual
had happened, and, notwithstanding this, the train had collided with his truck, defendant could not be held responsible
for decedent's mistake in judgment. Does the unexpected
stalling of his engine absolve him from all responsibility ·
from the position in which he found himself? In our opinion, under the particular circumstances of this case, it does
not. The tendency of an automobile engine, and especially
of the particular make here involved, to stall if driven at
low speed, is well-known to all drivers. In undertaking to
calculate his chances on crossing the track ahead of the
train, deceased was bound to foresee and take into consideration this additional danger and cannot shift to defendant
the responsibility for his own mistake."
It follows from the foregoing that ·regardless of any error the
court may have made in the case, the verdict for the defendant should
·have been sustained, because the evtdence showed that the plaintiff
was guilty of contributory negligence as a matter of law, and no
other verdict except one in favor of t~e defendant was proper.
II
THE SECOND TRIAL
THE FACTS ON THE SECOND TRIAL
The facts established on the second trial were practically the same
as those on the first trial, except as to the following matters:
1. Plaintiff stated he did not know whether he flooded the motor
or not (Ms. Rec. 252). In the first trial he stated that he "evidently
flooded the motor" (Ms. Rec. 25).
,
2. On the first trial, as has been' seen, there was no evidence
that the car was taken out of gear when it stalled. On the second
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trial, plaintiff states that he positively knew that he did not leave the
car in gear (Ms. Rec. 251 ) and that he had so testified on the first
trial (Ms. Rec. 252).
3. Plaintiff stated on the second trial when first asked the question that the last time he looked for the train was when he was
within 20 or 25 feet of the truck (Ms. Rec. 247). However, when
confronted with the record of the first trial (Ms. Rec. 249) he finally
admitted that he was within 22 or 25 feet of the incline where it starts
up onto the track (Ms. Rec. 249) and that the incline itself was 20 or
25 feet in extent (Ms. Rec. 250)-concluding his testimony on this
subject as follows (Ms. Rec. 250):

"Q So that you last looked when you were 20 or 25
feet from the incline, and you were 40 to 50 feet away from
the track:
A That would be it."
4. The colored man, Tom Payne, who was riding. with the
plaintiff and his employee at the time of the accident, and who testified on the first trial that he saw the train before the automobile got
on the track, was not produced as a witness by the plaintiff, plaintiff
stating as the reason he did not produce the witness, the fact that the
witness was confined at the State Farm, and that plaintiff was· not
"financially able to foot the bill" to have the witness present (Ms.
Rec. 257).
5. Over the objection of the defendant, the testimony of Mrs.
Musselman and Mr. Garrison as to their previous experiences in having their own cars to stall on the crossing was admitted. Also, over
like objection of defendant, the testimony of E. A. Correa and Andrew
Bill of ExBrock, other witnesses, to like .effect was admitted.
ceptions No. 5, (Ms. Rec. 383-390).
6. A view of the premises was granted by the court (Ms. Rec.
336).
7. Charles Long, J. w~ Miller and Claude R. Yardley, counsel
for plaintiff, were additional witnesses introduced by the plaintiff
on subject of condition of the crossing (Ms. Rec. 286, 377).
8. There was no evidence introduced by the plaintiff as to al- ·
leged negligence of the trainmen, and the court excluded the subject
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fr01n the consideration of the jury (Tvls. Rec. 289-291). Accordingly,
defendant introduced no evidence on the subject, the court ruling as
follows (Ms. Rec. 291):
"We are trying the case like we did before as to the
condition of the crossing."
9. The defendant's evidence as to the condition of the crossing and the contributory negligence of the plaintiff was the satne as
at the first trial, except the cumulative testimony of W. L. Maupin,
Clerk of the Board of Supervisors of Albetnarle was introduced showing by the record of the Board that the crossing in question had never
been adopted as a county highway (Ms. Rec. 330-331, and Ms. Rec.
332).
(1)

.FIRST TRIAL CONCLUSIVE OF ISSUE AS TO CONDITION
OF THE CROSSING
Since the plaintiff introduced no evidence on the second trial as
to the alleged negligence of defendant on the part of the trainmen,
and since the issue in regard to the condition of the crossing was fairly
and fully developed at the trial first had in the case, it is settled law
in Virginia that the verdict therein rendered in favor of the defendant
was conclusive of the case on such issue.
As said in the analogous case of Clarll ~'. Hugo, 130 Va. 99,
103:
"The result is that the contestee, who won under the
first verdict and lost under the second, is here with two
exceptions, the first to the action of the court in granting
the contestants a new trial, and the second to its action in
refusing her motion to set aside the second verdict and enter
final judgment in her favor."
The court then gives the reason for confining the parties to one
fair trial, quoting from the revisors" notes to sec. 6251, as follows: ·

The C. & 0. Railway Co. vs. Herman F. Niclzel

61

"The object is to end the action at once, and put the
losing party to his writ of error, thus avoiding the temptation to perjury, and in many cases the unnecessary expense
of a second trial."
That the issue in regard to the condition of the crossing was fairly
and fully developed in the first trial has already been discussed and
shown.

(2)
CONTRIBUTORY NEGLIGENCE
Assuming for the sake of the argument that the court did not
err in setting aside the first verdict, it still appears from the second
tria~ that the planitiff was guilty of contributory negligence as a
matter of law. Consequently, the trial court erred in overruling the
motion of the defendant to set aside the verdict for the plaintiff on
the second trial, and in failing to .enter up judgment for the defendant on such ground (Ms. Rec. 20, 381).
This matter has already been fully discussed in this petition.
(3)

ADMISSION OF TESTIMONY OF THIRD PERSONS AS TO
PREVIOUS EXPERIENCES IN HAVING THEIR CARS
TO STALL ON THE CROSSING, ERRONEOUS A.ND
PREJUDICIAL TO THE DEFENDANT, AND IN
VIOLATION OF THE VIRGINIA DOCTRINE
LAID DOWN IN THE CASE OF MOORE
v. CITY OF RICHMOND, 85 Va. 538
Over the objection of the defendant, the testimony of Mrs. Musselman (Ms. Rec. 271) R. Garrison (Ms. · Rec. 283-284) E. I. Correa (Ms. Rec. 263-269) SJ.nd Andrew Brock (Ms. Rec. 344-347) were
allowed to go to
jury as to their previous experiences in having
their cars to stop or stall on the crossing. And see Bill of Exceptions
. No. 5, Ms. Rec. 383-390.

the
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That the court erred in the admission of this testimony on the
second trial has already been shown in the discussion as to the correctness of its ruling in excluding such evidence on the first trial; and
that the admission of such evidence was prejudicial to the defendant
is settled law. Moore v. City of Richmond, 85 Va. 538, 539.
This matter, however, as said, has been fully discussed above,
and hence needs no repetition here.
Accordingly, the lower court erred in overruling the motion of
the defendant to set aside the verdict for the plaintiff on this ground
(Ms. Rec. 21, 381). And this action of the court is likewise assigned
as error.
Wherefore, for the foregoing and other errors apparent on the
face of the record, your petitioner prays that a writ of error and supersedeas may be awarded your petitioner to the said judgment of the
. Circuit Court of the County of Albemarle, and that the same may be
reviewed and reversed, and that judgment be entered up for your
petitioner in this Court. .
Your petitioner adopts this petition as its opening brief, and
counsel for petitioner likewise desire to state orally the reasons for
reviewing the decision complained of, as provided by Rule II of this
Court. Your petitioner further certifies that before this petition was
filed with the Clerk of this Court, it mailed to the opposing counsel
in the trial court a copy thereof, to-wit, on Augusta 6, 1930.
Respectfully submitted,
THE CHESAPEAKE AND OHIO RAILWAY CO.
By Counsel.
LEAKE & SPICER,
For the Petitioner.
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We, the undersigned coun~el, practicing in the Supreme Court of
Appeals of Virginia, are respectfully of the opinion that the judgment complained of in the foregoing petition is erroneous and that
the same should be reviewed and reversed.

WALTER LEAKE,
MEADE T. SPICER, JR.
Received August 6, 1930.
?
?

?

?

Writ of error granted and supersedeas awarded. Bond $650.00.

GEORGE L. BROWNING.
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*VIRGINIA:
In the Circuit Court of the County of Albemarle

HERMAN F. NICK~EL ............................. . Plaintiff

v.

Notice of Motion

THE CHESAPEAI<E & OHIO RAILWAY COMPANY,
a corporation ...................................... Defendant
Pleas before the Circuit Court of the County of Albemarle, June
Term, 1930.
BE IT REMEMBERED THAT, heretofore, to-it, on the 27th
day of December, 1929, came the plaintiff in the above entitled action,
Herman F. Nickel, by his attorney, and caused to be returned to the
Clerk's Office of the Circuit Court of the County of Albemarle his
original notice of motion for judgment, in writing, against the defendant, The Chesapeake & Ohio Railway Company, a corporation,
returnable before the aforesaid court on the 13th day of January,
1930; which said notice is in words and figures following, to-wit:
NOTICE OF MOTION
To The Chesapeake and Ohio Railway Company, a corporation:
You are hereby notified that on the 13th day of January, 1930,
between the hours of 10:00 A.M. and 12:00 M., or as soon thereafter
as counsel can be heard, the undersigned will move the Circuit Court
of Albemarle County, at the courthouse in Charlottesville, Virginia,
for a judgment against you for the sum of Eight Hundred Dollars
($800.00), which sum is due and owing by The Chesapeake & Ohio
Railway Company to the undersigned, Herman F. Nickel, for damages and injuries sustained as hereinafter set forth~ to-wit:
That heretofore on the 9th day of November, 1929, the undersigned was driving a Chevrolet automobile truck on and along a public highway in Albemarle County, Virginia, which highway extends
from what is known as Tyler's Garage to Campbell Station, in said
County; that the undersigned was proceeding in a southerly direction
in order to reach his hon1e which is located on said highway, and to
reach the home of the undersigned it was necessary for him to pass
over a crossing of The Chesapeake & Ohio Railway Company, and
which it is its duty to maintain in a safe and passable condition; that
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when attempting to pass over the crossing which The Chesapeake &
Ohio Railway Company had failed to maintain in a safe and passable
condition, the automobile truck because of the bad condition of the
said crossing due to the negligence of The Chesapeake & Ohio Railway Company in failing to perform its duty stopped or stalled on the
track of The Chesapeake & Ohio Railway Company, and while
3*
the under-*signed was attempting to remove ~aid automobile
truck from said railway track, the servants and employees of
said railway company did so negligently and recklessly drive a locomotive or engine of The Chesapeake & Ohio Railway Company on
said track that said locomotive ran into, collided with and hit said
truck owned by the undersigned Herman F . .Nickel, causing its total
destruction; and damaged and injured the undersigned Herman F.
Nickel in the amount of Eight Hundred Dollars ($800.00), a stat~
ment of said damages being as follows:
The value of said truck ....................... $765.00
Loss of time. and expenses due to inability to use
said truck before a new one could be obtained. . . . 35.00
that although you are fully aware of tQe said damages and injuries
caused and done by the servants and employees of The Chesapeake
& Ohio Railway Company to the undersigned by reason of the careless, negligent and wrongful acts of said servants and employees, and
although the undersigned has heretofore made demand on you for
payment therefor, yet you have wholly failed and refused to pay the
same.
Wherefore judgment for the above amount will be asked .at the
hands of said Circuit Court of Albemarle County at the time and
place herein above set out.
Given under my hand this 18th day of December, 1929.
HERMAN F. NICKEL,
By Counsel.
Claude R. Yardley, p. q.
4*

*Upon the reverse side of the foregoing notice of motion
for judgment appear the following endorsements:
"Executed on the 26th aay of Dec., 1929, by delivering a copy
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of the within notice of motion to W. 0. Watson, a station agent of
the Chesapeake & Ohio R. R., a corporation, at Charlottesville, Albemarle County, V a.
W. ABBOTT SMITH, Dept. for
J. MASON· SMITH, Sheriff of
Albemarle County."
"Returned executed to Clerk's Office December 27th, 1929.
C. E. MORAN, D. C."
*BE IT FURTHER REMEMBERED that, on another
day, to-wit, on the 13th day of January, 1930, the return date
of the notice of motion herein, came the defendant, The Chesapeake
& Ohio Railway Company, a corporation, by its attorneys, and filed
in the aforesaid Clerk's Office its plea of the general issue: which said
plea is in words and figures following, to-wit : 5*

6*

*PLEA· OF NOT GUILTY
Filed January 13th, 1930

The said defendant, by its attorneys, comes and says that it is
not guilty of the premises laid· to its charge, or any part thereof, in
manner and form as complained of in the plaintiff's Notice of Motion.
And of this the said d_efendant puts itself upon the country.
LEAKE &.SPICER, p. d.

7*

*BE IT FURTHER REMEMBERED that, on another
day, to-wit, on the 15th day of February, 1930, came again
the defendant corporation, by its attorneys, and filed in said Clerk's
Office a statement of the grounds of its defense to said plaintiff's
action herein : which said statement is in words and figures following,
to-wit:

8*

*GROUNDS OF DEFENSE
Filed February 15th, 1930

1. Defendant was not negligent.
2. Even if defendant were negligent (which is denied), such
negligence was not the proximate cause of any damage to the plaintiff.
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·3. Plaintiff's truck did not stall upon the crossing by reason of
any negligence on the part of the defendant.
4. Even if the defendant were negligent in any respect in regard to the crossing (which is denied), the plaintiff was himself familiar with the crossing.
5. The crossing in question was maintained in good repair and
in a smooth and level condition and in full compliance with any legal
duties owed by the defendant.
6. The defendant's train, in approaching the crossing, was operated in a careful manner, with due regard for the safety of persons
who might be· expected to pass over the crossing, and in full cOtnpliance with all legal duties owed.
7. Even if the defendant were negligent (which is denied),. the
plaintiff in the exercise of ordinary care had full and complete opportunity of preventing any accident.
8. The plaintiff's own independent act of driving upon the crossing under the existing circumstances was the proximate cause of the
accident.
9. The plaintiff's own negligence was the proximate cause of
the accident.
10. The collosion between the train and the plaintiff's
9*
truck, so far as the defendant was concerned, was at most *an
accident which could not have been reasonably anticipated or
foreseen under existing circumstances.
11. Defendant was under no duty to expect that truck would
remain on the track.
12. Defendant was unable to avoid the collision when it appeared
that the truck was to remain on the track.
13. Defendant is not liable to plaintiff in any sum.
14. The damages claimed by the plaintiff are excessive.
LEAKE & SPICER, p. d.
10*

*AND BE IT FURTHER REMEMBERED that, on
another day, to-wit, on the 7th day of March, 1930, came
again the defendant corporation, by its attorneys, and filed in said
Clerk's Office its notice, in writing, of its intention to rely upon the.
negligence of the plaintiff as a ·defense to this action, and the particulars thereof : which said notice and particulars thereof are in
words and figures following, to-wit:
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*NOTICE OF INTENTION OF DEFENDANT TO RELY
UPON NEGLIGENCE OF THE PLAINTIFf AS
A DEFENSE TO THIS ACTION, AND
t>ARTICULARS THEREOF.
Filed March 7th, 1930

Without adn1itting, but expressly denying"that the defendant was
guilty 'of any negligence proximately causing or efficiently contributing to the damage to the plaintiff's truck, the defendant will rely upon
the contributory negligence of the plaintiff as a defense to this action,
the particulars of which are set forth as follows:
1 . In driving upon the track with knowledge of the approach of
the train.
2. In driving upon the track without exercising an effective
lookout.
3. In driving upon the track with knowledge of the fact that a
train was due.
4. In driving upon the track without taking reasonable precautions, in view of the existing physical situation.
· 5. In driving. upon the crossing without utilizing his own knowledge of the existing physical situation.
6. In driving upon the crossing without having his truck in a
safe mechanical condition.
7. In failing to use sufficient power to prevent the truck from
stopping before it had cleared the track.
8. In failing to exercise reasonable care to prevent damage ~o
the truck after it had stopped.
9. In failing to furnish warning to the defendant's enginemen
in time to prevent collision.
12*
10. In disregarding the signals given by *the locomotive
of the approach of the train.
11. In failing to exercise ordinary care in having the truck moved
in the clear of the track after it had stopped.
12. In failing to exercise ordinary care to prevent a collision after
he knew or ought to have known of the dangerous proximity of the
train to the crossing.

LEAKE & SPICER, p. d.
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*VIRGINIA
'AT THE CIRCUIT COURT OF·THE COUNTY
OF ALBEMARLE ON WEDNESDAY, THE
12TH DAY OF MARCH, A. D., 1930
PRESENT:
Hon. A. D. DABNEY, Judge of the Corporation
Court of the City of Charlottesville, sitting in the place and
stead of Hon. John vV. Fishburne, Judge.

HERMAN F. NICI<EL ............................. . Plaintiff

v.

Order·

THE CHESAPEAI(E & OHIO RAILWAY COl\fPANY,
a corporation, .................................... . Defendant
This day came the plaintiff, Herman F . .Nickel, in the above entitled action, in person and by counsel, and likewise came the defendant, The Chesapeake & Ohio Railway Company, a corporation, by its
attorneys. And the said defendant having heretofore filed its plea of
the general issue, the plaintiff now replied generally thereto and issue
was joined.
Thereupon came the following jury of seven, the same being a
portion of the venire summoned for the trial of Lit Sneed, for felony,
during the current term of this court, and by direction of the Court,
employed for the trial of the case at bar, namely: M. A. Donnally,
C. B. Baylor, E. S. Napier, Guy M. Pittman, P. H. Coleman, Harry
H. Quick and E. T. Berry.
And the jurors aforesaid, having duly sworn the truth to speak
upon the issue joined and having fully heard the evidence in this case,
were adjourned until tomorrow morning, March 13th, at 10:00
o'clock; this case being ordered continued until that day and
hour.
14*

*ORDER
March 13th, 1930

This day came again the plaintiff in the above entitled action, in
person and by counsel, came also the defendant corporation, by its
attorneys, and likewise came again the jury sworn to try the issue in
this case joined, pursuant to its adjournment on yesterday.
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And the jurors aforesaid, having now fully heard the arguments of counsel and having received the instructions of the Court,
retired to their room to consider of their verdict and after some time
returned i~to court with the following verdict, to-wit:
"THE
JURY'S VERDICT IS IN FAVOR OF THE DEFENDANT. P.
H. COLEMAN, FOREMAN."
And the jury was discharged.
Thereupon, the said plaintiff, by counsel, moved the Court to
set aside the aforesaid verdict of the jury· and to grant him a new
trial upon the ground that said verdict is contrary to the law and the
evidence. And the Court, not at this time being advised of its judgment but desiring to allow time within which said plaintiff may present argument in support of the aforesaid motion, takes time to hear
and consider of the same and doth order that this case be continued
until a later date.
15*

*ORDER
March 15th, 1930

This day caJ;Tie again the parties to the above entitled action, by
their respective attorneys.
And the Court, having now fully heard the argument of counsel upon the motion heretofore made to set aside the verdict of the
jury returned in this case on March 13th, during the current term of
this court, and. entertaining grave doubt as to the correctness of its
ruling in excluding certain evidence offered in behalf of the plaintiff
and in its declining to award a view by jury, doth set aside the aforesaid verdict of the jury upon the ground that the same is contrary to
the law and the evidence and doth award a new trial herein to the
plaintiff; to which action and ruling of the Court, the defendant, ·by
counsel, excepts upon grounds in writing filed herein.
'It is therefore ordered that this action be continued generally.

16*

*GROUNDS OF DEFENDANT'S EXCEPTION TO ORDER OF COURT SETTING ASIDE THE VERDICT OF THE JURY AND GRANTING
A NEW TRIAL.
Filed March lSth, 1930

( 1) The action of the Court in striking out and excluding the
evidence of the plaintiff relating to the charge of failure of the defendant to keep a lookout, was proper and without error:
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(a) The uncontradicted evidence showed that the engineer was
keeping a lookout and could have seen the automobile only when the
engine reached a point within 746 feet of the crossing, while the uncontradicted evidence showed that the train could not have been
stopped within that distance.
(b) The uncontradicted evidence showed that as the train approached the crossing the fireman was necessarily and in the regular
line of duty adjusting the gauges, levers and controls having to do
with the firing of the engine and the raising of steam, after the train ·
had been drifting, which duties required him to withdraw his gaze
from the track in advance of the engine.
(c) The evidence fails to show that there was time or opportunity for the fireman to have done anything to prevent the accident
after he could have become aware of the fact that the truck was
stalled on the track, even had the fireman not been attending to his
duties in firing the engine and raising steam at the time of the occurrences in question.
(d) There was no legal duty upon the enginemen to anticipate
that a vehicle would, or might be, stalled on the crossing, nor was
there any legal duty upon them to be prepared to stop the train at this
crossing, which at most was but a private crossing.
17*
*(e) Travelers approaching and going over this crossing had a clear view of an approaching train for a distance of
at least a third of a mile.
(2) The physical facts and the uncontradicted evidence showed
that the plaintiff was guilty of contributory negligence as a matter of
law, and hence could not recover in this action in anv event.
( 3) The action of the Court in declining to ~ward a view by
the jury was proper and without error:
(a) During the progress of the trial, after the case had been
submitted to the jury and before any verdict had been rendered, the
Court called the jury out of its room into open court and asked the
jury if they desired to have a view of the premises, and the jury then
informed the Court that they did not desire to have such a view.
(b) The uncontradicted evidence in this case shows that a view
of the premises was unnecessary and inconvenient, the premises being located from 8 to 9 miles from the court room.
(c) The plaintiff did not except to the action of the Court in
not granting a view, and could not have been prejudi.ced by this action of the Court, since it was admitted by the plaintiff that the crossing was in good condition on the day of the trial, and the accident
could not have then occurred.
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( 4) Even though the Court should grant a .new trial to the
plaintiff, it is improper for a new trial to be granted on the whole
case, since the issue as to the condition of the crossing was fairly and
fully developed at the trial heretofore had and the jury's verdict rendered therein in favor of the defendant should be conclusive of this
issue.
LEAKE & SPICER, p. d ..
18*

*ORDER
May 9th, 1930

This clay catne again the plaintiff, Herman F . .Nickel, in person
and by counsel, and likewise came again the defendant, The Chesapeake & Ohio Railway Company, a corporation, by its attorneys.
Thereupon, the said defendant, by counsel, moved the Court to
exclude from the evidence, during the trial of this case, all testimony
tending to show negligence on the part of said company in failing to
maintain the crossing herein involved in controversy in a reasonably
safe condition for the passage of traffic, asserting that this issue had
been determined by the jury in its verdict at the former trial of this
case. But the Court, being of opinion that it tnay have committed
error in said previous trial in subn1itting to the jury the question
whether or not a view should be had rather than in directing such a
view, and also in excluding certain testimony offered by the plaintiff
tending to show previous instances of others having stalled upon said
crossing, overruled ·this motion and declined to restrict the evidence
in accordance therewith. To this action and ruling of the Court the
defendant, by counsel, excepted upon grounds stated in said motion.
Thereupon, the said defendant, by counsel, further moved the
Court to exclude from the evidence all testimony tending to show negligence on the part of said defendant company in failing to give proper
warning and in failing to maintain a proper look-out on the part of its
employees just prior. to the collision complained of, asserting
19*
that this issue had likewise been determined *by the jury in
the previous trial in its verdict for said defendant. But the
Court, being of opinion that, until evidence is introduced in this trial,
this motion is premature and, therefore, declines, at this time, to sustain the same, reserving its final ruling until a later stage in the trial
of this case : to which action and ruling of the Court the defendant,
by counsel, excepted upon grounds stated in said motion.
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And the issue herein having been previously joi~ed upon the replication of the plaintiff to the defendant's plea of the general issue,
there came the following jury of seven, namely :-Emmett Bing, Edgar F. Garrison, Aubrey H. Burnett, J. H. Stargell, Ollie Martin, P.
P. Thomas and E. C. Rhodes who, upon examination being found
duly qualified, were elected, tried and sworn the truth to speak upon
the issue joined.
And the jurors aforesaid, having fully heard the evidence in
this case, were adjourned until tomorrow morning, May lOth, at
10:00 o'clock; this case being ordered continued until that day and
hour.
20*

*ORDER
lVIay lOth, 1930

This day came again the plaintiff, Herman F. Nickel, in person:
and by counsel, came also the defendant, The Chesapeake & Ohio
Railway Company, a corporation, by its attorneys, and likewise came
again the jurors sworn to try the issue in this case joined, pursuant
to their adjournment on yesterday.
Thereupon, the said jurors, having now heard the arguments of
counsel and having received the instructions of the Court, retired to
their room to consider of their verdict and after some time returned
into court with the following verdict, to-wit: "We, THE JURY,
FIND FOR THE PLAINTIFF THE SUM OF $500.00. AUBREY
H. BURNETT, FOREMAN."
.
And the jury was discharged.
Thereupon, the said defendant company, by counsel, moved the
Court to set aside the aforesaid verdict of the jury and to enter up
final judgment for said defendant upon the following grounds:
( 1) That the aforesaid verdict is contrary to the evidence;
( 2) That there is no evidence to support said verdict;
( 3) That the issues as to the negligence of the defendant company in failing to maintain a proper cro.ssing and in failing to keep
a proper lqok-out thereat had been previously determined by the jury
in its former verdict;
( 4) That the evidence herein tended to show contributory negligence on the part of the plaintiff as a matter of law; and
21 *
*(5) That the Court erred in the admission of evidence
offered on behalf of the plaintiff tending to show previous and
other similar instances of vehicles stalling upon the said company's
tracks at the crossing herein in controversy.
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But the Court overruled said motion and upon each ground offered in support thereof; to which action and ruling of the Court the
defendant, by counsel, excepted upon grounds stated in writing.
It is therefore adjudged and ordered that the said plaintiff,
Herman F. Nickel, recover and have judgment against the said defendant, The Chesapeake & Ohio Railway Company, a corporation,
for the sum of Five Hundred Dollars, ($500.00), the amount of
damages by the jury in its verdict assessed, with interest thereon at
the rate of six per centum per annum from this the lOth day of May,
1930, until paid, together with his costs by him about his action herein
expended.
And the said defendant having indicated its intention of applying to the Supreme Court of Appeals of Virginia for a writ of error
and supersedeas to the judgment herein pronounced, it is ordered that
execution upon this judgment ~e suspended for a period of sixty ( 60)
days from this d(lte; no suspending bond being required of said
defendant.
22*

*ORDER

June 9th, 1930 .
This day came again the parties by their attorneys, and the defendant, by its attorneys, tendered to the Court its Bills of Exceptions
Numbers 1, 2, 2-A, 3, 4 and 5, which were received by the Court,
signed, sealed and ordered to be made a part of the record in this
case.
On motion of the defendant, by its attorneys, execution upon the
judgment entered on the lOth day of May, 1930, is hereby suspended for a further period of thirty days, making a total suspension of
ninety days from the date of said judgment.
23*

*VIRGINIA
In The Circuit Court of the County of Albemarle

HERMAN F . .NICKEL

v.

Bill of Exceptions No. 1

THE CHESAPEAKE AND OHIO RAILWAY COMPANY
BE IT REMEMBERED, T.hat on the first trial of its case the
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following evidence was introduced on behalf of the plaintiff and the
defendant, which is all the evidence that was introduced on the first
trial of this case, to-wit:
24*

*HERMAN F. NICKEL

the plaintiff, in his own behalf, being first duly sworn, testified as follows:
Esami1tation in Chief
BY MR. YARDLEY:

Q Your name is Herman F. Nickel?
A Yes, sir.
.
Q Are you the plaintiff ·in this case?
A Yes, sir.
Q Where do you li~e?
A I live at Campbell, Virginia.
Q Where had you been the morning of November 9, 1929?
A I had been out on the county road.
Q By whom were you employed?
A I was working for the county.
Q Just state to the jury in your own way exactly what took
place that day in regard to inj.uries to your truck by a Chesapeake &
Ohio Railway train.
A I was going home to dinner and going across this crossing
on the track, and it is a real steep pitch up, about four and a
25*
half or five feet raise I imagine on that 25 or 30 feet *of distance. The ballast between the rails was badly worn out and
hollowed out in between the rails and in going up the steep grade you
have to use quite a lot of gas to get there, and evidently I did not use
quite enough to get there. If you went over with any force it was a
hollow in between that would give you a very hard jolt on the crossing.
The fr~t wheels got across the rails all right, but when the hind
wheels dropped in the motor stalled, and at that time the man with me
said the train was coming between Rugby and the truck. That was No.
4. He started to get out. I stepped on the starter, but the motor wouldn't start. It seems when I thought it was going to stall I stepped on the
gas a little too hard and evidently flooded the motor and it would not
take hold that way. About that time the train was between the whistling post and· where the truck was. I got out of the truck. I thought
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the two of us could roll the truck off. We started to try to push it off,
but couldn't do it without rocking it back and forth. We rocked it
. back and forth two or three times but it would go as far as the guard
rail and we could not quite get it over. When the train got
26*
within about 350 or 400 feet the engineer blew two or *three
short whistles. I .looked up through the cab windows, or the
doors of the cab, and saw how close he was onto us, and I left; I
couldn't stay there any more. I didn't get over 20 feet away from
there when it struck.
Q Mr. Nickel, when you approached that crossing you lookedMR. LEAKE: I object.
MR. YARDLEY: I have a right to ask hitn that.
THE COURT: You have a right to ask a question
but you haven't the right to make the answer. The question is so leading it is almost bound to make the answer.
BY MR. YARDLEY:

Q State to the jury whether or. not you looked towards the
track as you approached the crossing?
MR. SPICER: I don't think that changes the character of the question.
THE COURT: It is not exactly right. Ask him
what he did when he approached the crossing.
BY MR. YARDLEY:

Q What did you do when you approached the crossing?
27*

*A I looked up the track both ways, one way and the
other to see if there was any train in sight anywhere.
Q Did you see any train?
A No, sir ..
Q What did you do after you got on the crossing? .
A The first thing I did was to try to get the truck off after it
stalled.
Q Did you see the train as it approached?
A I saw it after the tnan drew my attention to it.
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Q How far was the train from you when the man ~rew your
attention to it?
A I could not really say how far it was. It was a good long
ways beyond the whistling post.
Q State what its position was in reference to the truck.
A I would think it would be between .500 and 600 feet beyond
the truck when I first saw the train.
Q Do you know how far it is from the point where the car
was struck to the trestle ?
A Yes, sir.
Q How far is that?
A I haven't the exact distance to the truck, but I have to the
whistling post.
28*
Q Take this blue print and see if it about states the condition of the track as you understand it, here being" the point
where the collision occurred, this being the eastern point and this being west. See if you can indicate about where the train was when
you first saw it.
A I would say, Mr. Yardley, it was somewhere about in here.
Indicating.
Q Now, where was it?
A I would say it was somewhere in here where I could first see
it.
MR. SPICER: Suppose you mark an "X" there.
WITNESS: I would say somewhere in here. Mark" X" on blue print.
BY MR. YARDLEY:

Q Here is where the collision occurred. Indicating. When
you first saw the train you were on that crossing which was about
here?
·
A As near as I can tell right here. Indicating.
· Q How long did you stay in the truck trying to start the motor
after you saw the train approaching?
29*
*A Well, I didn't stay but a very short time because it
takes a very short time for a train to run the distance from
where I first saw it until it gets to where the truck was.
Q What did you do when you found the engine would not
start?
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A I got out and tried to. shove the truck off. The man with
me was on the truck at the time and I got out. I tried to roll the
truck off the track.
Q Did you hear any whistle blowing?
A No, sir, not until the locomotive approached here. Indicating.
Q How close to you was the locomotive when you first heard
the whistle?
A I would say it was between three hundred and fifty and four
hundred feet.
Q Tell the jury whether or not there is a whistling post for
the crossing.
A Yes, sir, there is.
Q Did the engineer blow at that whistling post?
l\ He did not.
30*
*Q Now, has any repairs been made to that crossing to
your knowledge?
WITNESS : Since the accident?
MR. YARDLEY : At any time. State to the jury
when they were made if any were made.
A On the outside of the rail I think it is a plank about ten
inches .wide that had gotten badly worn, and they put a new plank on
the outside of the rail, on both sides. Outside of that there was nothing done and there was nothing done between the rails.
Q When were those repairs made, about how long before the
accident happened?
A I am not certain of that, but as near as I remember it may
have been three weeks or four weeks. I am not sure. It might have
been two weeks.
Q Have any repairs been made to that crossing since?
MR. LEAKE: I object.
THE COURT: Depends on how soon after the accident they were made I think. If they were made immediately afterwards, it might be evidence. If they were not
made for a long time afterwards I don't think it would have
any bearing.

80

The C. & 0. Railway Co. vs. Herman F. Nickel

31 *

*MR. SPICER: That would not be evidence of antecedent negligence.
THE COURT: If they were made immediately afterwards, it might be evidence to indicate they were in need
of repair at the time. It depends on how long afterwards
they were made. Y ott can ask him if any were made soon
afterwards.

BY MR. YARDLEY:

Q Were any repairs made soon after this accident?
MR. SPICER: We object and note an exception.
THE COURT: I think it is for the jury to consider.
A

There were repairs made after the accident.

Q How soon after the accident?
A Possibly a month, or maybe, a little more. I am not certain.
Q What was the nature of those repairs?
A The hollowed out places between the rails was filled in with
ballast to the level of the guard rails.
BY A JUROR:

Q You say to the guard rails?
A On the crossing between the main rails' was two rails
32*
*a little bit lighter than the main rails. I don't know whether they are put there to keep the ballast from the rail, but that
is what they have. It is a slightly lighter rail than the main railpossibly an inch and three-quarters or maybe two inches from the
main rail. It holds the ballast from getting up against the rail as far
as I can understand.
MR. LEAKE : We ask to instruct the jury that that
cannot be taken as evidence of negligence.
THE COURT: Gentlemen of the jury, the evidence
of the witness that the crossing was repaired, or worked on,
a month or more after the accident is not to be considered
by you as evid~nce of the bad condition, as stated by the
witness, of the crossing at the time of the accident, unless
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you believe that it indicates, from the fact that it was repaired at that time afterwards, that it was out of repair at
that time. The mere fact that it needed repair afterwards
is not evidence of its being in bad repair at the time unless
you believe that the repair was necessary to remedy a condition which was existing at the time of the accident.
33*

*MR. LEAKE: We except to Your Honor's modification as to "unless."

BY MR. YARDLEY:
Q Did you know at the time you got on this crossing the train
was approaching?
A No, sir.
Q Did you know that a train was due at this time?
A No, sir, I did not have any way of telling exactly when the
train would come along there.
Q What was the condition of your truck at the time the accident occurred?
A It was in very good condition.
Q Did you have any trouble with its stalling at any other
place?
A No, sir.
Q Were any signals given you by the locomotive while you
were on the track?
A There was two or three little short whistles when they were
right close onto me.
34*
*Q How close to you were they at that time?
A I would suppose between 350 and 400 feet.

Cross Examination
BY MR. SPICER:
Q Mr. Nickel, how far do you live from this particular crossing? Your house is right close to the crossing, isn't it, in sight of the
crossing?
A Yes, sir.
Q About how far ; that is, by the road?
A I would only be guessing at it. I expect-
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THE COURT: About how far?

A (continued) It might' be 1200 or 1500 feet from the crossing to the house, maybe more, maybe less.
Q You can see the crossing from the house?
A Yes, sir.
Q How long have you lived there?
A Ten years.
·Q You are thoroughly familiar with the crossing, are you? You
used it constantly during that time?
A Yes, sir.
35*
*Q Is that the way you go to Charlottesville?
A Yes, sir.
Q Who was with you at the time of this collision?
A Tom Payne.
Q Colored man?
A Yes, sir.
Q What was he doing?
A He was working for me.
Q Where was he sitting in the truck?
A On the right hand side.
Q You were sitting on the left hand side?
A Yes, sir.
Q You were driving?
A Yes, sir.
Q How much mileage had you run that truck? You say you
had had it about a year.
A Something over 7,000 miles.
Q You knew, didn't you, that there was a regular schedule
train on the C. & 0. coming by there about 1 o'clock in the day?
A I knew there was a train due there about that time.
36*
*Q In fact, two of them, one a few minutes after the
other, east bound trains coming by about that time?
A I think there is about ten minutes between them.
Q In approaching tl)e crossing you had quite a large view to
the west? ·
A Yes, sir.
Q Yott can see something like a third of a mile or more?
A Yes, sir.
Q Before you get onto the track ?
A Yes, sir.
Q Y ott can still see after you get on the track; there is no ob-
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struction there that would keep you from seeing a train coming from
the west?
A Nothing very much, only telegraph poles and wires.
Q You said you saw the train before it had gotten to the
trestle?
A Yes, sir.
Q. Probably three or four or five hundred feet, maybe, before
it got to the trestle?
A Yes,sir.
37*
*Q Had you been over the crossing that morning?
A Yes, sir.
Q Had you been over it the day before?
A Yes, sir.
Q You had been going over it regularly?
A Yes, sir.
Q For, say, a week or so before that?
A Yes, sir.
Q You say you think you stepped on the gas too hard in going over?
A I don't know. It seems that way.
Q You apparently flooded the ·engine, isn't that so?
A That was my impression at the time.
Q That is the reason you couldn't start it right away?
A Well, it didn't start. The motor didn't take hold at once
when I stepped on the starter.
Q Was the starter stuck?
A No, sir.
Q Do you know Mr. Robinson, section foreman?
A Yes, sir.
38*
· *Q Did you see him anytime around the time that the
accident occurred?
A Shortly afterwards.
Q He came there to the crossing?
A Yes, sir.
Q And did you have any conversation with him then?·
A Well, not any conversation. We talked.
Q He talked to you about the accident ?
A· About different things, yes, sir.
Q You didn't make any complaint then about the accident, did
you?
A I remarked about the condition of the crossing and the
reason I couldn't get the truck off.
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Q You said there wasn't any train in sight when you got up
to the crossing?
A I didn't look down the track. There wasn't any train in
sight while I was getting up onto the crossing because I was not
looking where I was going, straight ahead, but I had looked up the
track about the time I crossed that bridge over the creek. It is possibly a hundred feet or maybe a little more from the crossing. It
may be a hundred feet or a little more; I am not certain.
39*
*Q You didn't look from the time you were a hundred
feet from the track?
A Yes, sir, I did.
Q Until after you stopped?
A Yes, sir, I did. I looked up the track two or three different tifi?.es between that bridge, after crossing the bridge, and making the approach onto the track.
Q I asked you just now when did you 'last look up the track
before you stalled the truck.
A I didn't understand you that way.
Q Where were you, as well as you can state now when you
last looked up the track?
A I was possibly within 20 or 25 feet of the incline where it
starts up onto the track.
BY THE COURT:

Q How long had you been on the track when you first saw the
train-on the crossing when you first saw the train?
A . It just stalled there and the colored man with me looked up
the track and he says, "Mr. Nickel, there is a train coming between
Rugby and the truck," and he started to get out. ·
40*
*Q The truck was already stalled then?
A Yes, sir.
Q How long had it been stalled then?
A It just had stalled. Directly it stalled he looked up the track
and drew my attention to the train. In fact, he said, "No. 4 is coming."
Q Was the train beyond the whistling post when you got on
·
the track?
A Yes, sir.
Q It had passed the whistling post, or on the other side?
A It was on the other side.
Q You got on the track before the train got to the whistling
post?
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Yes, sir.

BY MR. SPICER:
Q
A

The whistling post is just about at the trestle, isn't it?
Possibly 25 or 30 feet beyond, just a short ways beyond.

BY THE COURT:
Q You were already on the track when the train got to the
_whistling post?
A Yes, sir.
*41

*Re-Direct Examination

BY MR. YARDLEY:

Q What kind of truck was this you were driving?
A Chevrolet truck.
Q What was the capacity of it?
A Rated a ton truck I believe, but the loading capacity of it
is something like 3300 pounds.
Q How much did you pay for this truck?
A $765.00 or $764.00.
Q What became of the truck after the accident?
A It is still there.
Q Did employees of the railroad company exercise any control
over it?
A Yes, sir.
Q Tell the jury what they did.
A Well, the section foreman locked up the tires and took the
battery along.
Q Where did you say the truck was at the present time?
A It is in the position where the train threw it.
Q Tell the jury whether or not you sustained any other expenses or loss of time through not having your truck when you need- _
edit.
42*
*A Well, I was out the time between the time that the
truck was broken up and getting another one, which was I
think, nine or ten days that I did not have the use of the truck. I
could have been making ten or fifteen dollars a day with it.
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MR. LEAKE: We object to that evidence as being
any evidence that the jury can consider as datnages.
MR. YARDLEY: If Your Honor please I would like
to have counsel state his objection so as to have some enIightment on that.
MR. SPICER:
certainty.

You have to show with reasonable

THE COURT: I don't see any objection to his stat-_
ing that if the jury sees fit to regard that as a direct result.
MR. SPICER: It is not shown he tried to employ another truck.
THE COURT: You can ask him that.
BY THE COURT:

Q Was this a new truck when you bought it?
A Yes, sir.
*Q Did you try to have it repaired or have an estimate
of how much it would cost to repair it?
A No, sir.
Q Was it utterly demolished so it could not be repaired?
A I wouldn't give $10.00 for it.
Q How was it injured?
A The hind wheels of the truck were between the rails, and the
cow-catcher evidently struck the hind wheels square and tore the body
part off and threw it, I think, 133 feet aw.ay from there clear of
the chassis, turned the chassis completely around in the air and landed
it, I think, 47 feet from the track. There it is lying today.

43*

MR. YARDLEY: I would like to have the jury view
the situation out there.
THE COURT: We will see whether it is necessary.
It may not be necessary.
MR. LEAKE : It is agreeable to us.
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THE COURT: It may not be agreeable to the jury.
If the jury can get all the information they want without
going there it might not be necessary to go. I can't tell at
this time whether it is necessary or not.
44*

*BY THE COURT:

Q Did you try to hire another truck to do the work that you
had been doing while you were waiting to get a new one?
A No, sir. I started to buy a truck. I could not afford to buy
a new one. I had bargained with the ice company to buy a truck, but
I had to have some repairs on it before I could use it. I bought a
truck three or four days after this accident. I could not use the truck
until it was repaired.
Re-Cross E.-t:am.ination

BY MR. SPICER:

Q Did you make any effort to hire a truck between the time
of the accident and the time you got the new truck?
A No, sir. I didn't get no new truck.
Q I mean the other truck.
A No, sir.
BY THE COURT:

Q After you got the other truck you went on and completed
the work you had with the county?
A I had hauled gravel on the road. The county paid me
45*
*fifty percent on gravel hauling.
Q You went on and did that?
A Yes, sir.
Q Y ott got just as much out of hauling with the second truck
that you finally got as you would have gotten out of the other?
A No, sir. I didn't have time to finish the job. Bad weather
set in in the meantime and I haven't quite finished yet. The ground
got so soft I couldn't get the gravel.
Q If you do finish it they will pay you for what you do?
A Yes, sir, exactly so.
Q Then you have not lost anything in the m;ttter of time. If
you are going to earn as much with the next truck, or have earned
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part and will earn as much as you would if vou had continued using
your old truck, how have you been damaged any by the loss of titne
if you can still get work to do.
A About that time I didn't have no truck to use.
Q You say you did do some of the same work with the other
truck and are going to do the balance of it. So, if you do the balance
of it, how have you lost anything? That time would you have been
doing anything else that would interfere or cause you loss that you
would not have sustained then?
46*
*A While I was waiting to do that work there was other
gravel hauling I had a chance to do and I didn't get ·to do because people couldn't wait for me to do it until my truck got in condition so I could use it. It was two different parties asked me to haul
gravel for them, and when this thing happened I had to turn the work
over to someol)e else.
THE COURT: Gentlemen of the jury you can consider any loss which he has actually sustained by reason of
the truck if you do decide that the railroad company is liable
for the injury; you can consider any damage which was
sustained by reason of being 'out of employment of the truck
which you think is directly due to it and which he could not
by reasonable diligence have avoided by getting another
truck; but anything that he has not actually lost, that he has
merely delayed in making, I think you can't consider.
Witness stood aside.
MR. LEAKE : We would like to put on l\1r. Burnley
with permission of the court. He has an engagement out
of town.
THE COURT: Very well.
47*

*SETH BURNLEY

a witness on behalf of the defendant, examined at his time by agreetnent, being first duly sworn, testified as follows:

Examination in Chief
BY MR. LEAKE:

Q What is· your business?
A

County Mana.ger.
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Q You are familiar with what roads are maintained and operated by the county?
A Yes, sir.
Q I would like for you to tell the jury whether you are familiar
with this crossing in question?
,
A Yes, sir.
Q Is that in the county system?
A The minutes of the Board of Supervisors, I believe, state
that there be a mile of the road taken into the county system, and
then after that they agreed to take over up to the railroad.
Q Would that mile come in before you get to the railroad?
A Yes, sir.
48*
*Q Has..it been taken in over the railroad crossing?
A As I said, they took it up to the railroad. That is
the wording of the order.·
Q That is the north side of the railroad that it comes in?
A Yes, sir, north side.
Q Took it up to the railroad?
A To the railroad.

Cross Examination
BY MR. YARDLEY:

Q It doesn't ·say it went up on the north side of the railroad but
up to the railroad ?
A To the railroad.
Q It starts at Tyler's garage?
A Yes, sir.
BY MR. SPICER:

Q
A

Which is north of it?
North west.

BY MR. YARDLEY:
49*
A

Q The county has actually taken it over?
*A Yes, sir.
Q It is considered a county road?
Yes, sir.
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Q
A

A county road?
Yes, sir.
Witness stood aside.
il

*R. A. GARRISON,

SO*

a witness on behalf of the plaintiff, being first duly sworn, testified
as follows:
Examination in Chicf

BY MR. YARDLEY:
Q Where do you live?
A I live down on this side of Mr. Nickel.
Q Do you ever use that road?
A Used it for 30 years.
Q Mr. Spicer wants me to get the road clear. The road I
refer to, Mr. Garrison, starts in from the Keswick road to Tyler's
garage. It runs north and crosses the C. & 0. railroad.
A It runs mostly southeast.
Q Crossing the C. & 0. ?
A It does.
Q Goes towards where?
A And goes to Can1pbell.
Q Mr. Nickel lives on that road?
A Yes, sir.
51*
*Q You are familiar with that road?
A Yes, sir.
Q I wish you would state what the condition of that crossing
immediately previous to this accident was.
MR. SPICER: I object. I don't see where the witness is yet qualified to testify concerning the crossing.

BY THE COURT:
Q Prior to this accident, were you in the habit of using that
crossing regularly or not?
A I used it three davs before the accident.
Q Used it three days before?
A Yes, sir.
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THE COURT: All right.
condition of it if he knows.
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You can ask· him the

BY MR. YARDLEY:
Q How long have you been using that crossing?
A Thirty years.
Q Used it three days before the accident?
A Yes, sir. I used it all the time mostly going into Campbell.
52*
*Q What was the condition of that crossing three days
before the accident?
A It was a real steep crossing, and three days before Mr. Nickel
had this accident I was driving a Whip·pet car. It is steep, and I
went up on it, pushing a little gas on it, and as a general. thing a
man will do that; when I got on top I let my gas off. That causes
your engine to tend to idle. My engine stopped just like Mr. Nickel's
did, but my starter took and I got off.
MR. SPICER: We object.
THE COURT: Objection sustained. Don't tell what
your car did but tell about the condition of the roadbed
at the crossing.
WITNESS : The road is steep.
'

THE COURT: I mean actually on the crossing.
WITNESS : It was down about four and a half
inches, the ballast down, when I crossed there about three
days before. The ballast had worn down and it made it
steep on the rail.
THE COURT:
proper.

Anything about the condition is

BY MR. YARDLEY:

53*
Q

Was there much ballast between the rails?
MR. SPICER: We object.
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A ·No, sir, not very much.
THE COURT: The witness already testified there
was very little ballast.
WITNESS : It was down about four and a half
inches I should say. It i~ steep going any way on the
railroad. It dips and goes off a level on the bridge; that
is going south.

Q Where were you on the day on which this accident occurred?
A I left Mr. Nickel and went home and was sitting down at
the table eating mydinner.
Q Do you remember whether and when the train came by?
A Yes, sir. I heard it blow three short blows. I said to my
wife-

MR. SPICER: I object.
THE COURT: Don't say what you said to your
wife. Tell what you saw and heard.
BY MR. YARDLEY:

Q Do you know whether it blew for Rugby?
54*

*A

Yes, sir, it blew for Rugby.

Q Do you remember whether it blew for Mr. Nickel's

'

crossing?

MR. SPICER: I object. I don't think he has shown
he was in a position to know what it blew for. He can
state what he heard or saw.
WITNESS : I didn't see it.
THE COURT: He can state anything he heard if he
was in a position to hear.
WITNESS : I heard it.
THE COURT: How far do you live from the crossing?
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WITNESS : I suppose something like a quarter of a
mile.
THE COURT: All right.
BY MR. YARDLEY:

Q What did you hear?
A

I heard the train whistle for Rugby.

BY THE COURT:
Q
A

How far off is Rugby?
About a mile, or a little over a mile from where I live; I
should say a mile and a half.
55*
*Q West of the crossing?
A Yes, sir, and I never heard it blow any mor~ at all; everything was still; only three short blows, and I thought it was something on the railroad, and it pulled up right down below the house. I
live on the hill above the railroad ; and it stopped a little over a train
length to get something from under the front part of the engine.
\Vhat it was I didn't know; I didn't know at the time. They stayed
there and looked' around twenty minutes.•

Cross Examination
BY MR. SPICER:

Q Which side of the track do you live on?
A Left side.
Q Same side with Mr. Nickel?
A Opposite side.
Q That crossing has some crossing boards on the outside of the
rail?
A

56*

Yes, sir.

*Q On each side?
A Yes, sir.
Q Each side?
A Yes, sir.
Q Has guard rails on the inside?
A Yes, sir, guard rails. They used to have board in it.
Witness stood aside.
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57*

*TOM PAYNE (Col.),

a witness on behalf of the plaintiff, being first duly sworn, testified as
follows:
Examination in Chief
BY MR. YARDLEY:

Q Where do you live, Tom?
A
Q
A

I live down at Campbell.
Who did you work for in November, last year?
Mr. Nickel.
Q Were you with him on the day that his truck was injured?
A Yes, sir.
Q Just tell the jury what happened on that day.
A Well, on that day we were crossing the track. Before we
got to the track he threw the car in second gear to make it across
and it stalled in the middle of the track, and I got out to push it off
and I couldn't seem to get it out of the track, and then he got out and
neither one could move it.
BY THE COURT:

Q
58*

Did you get out bef~re you saw the train?
A Yes, sir, I got to the track and saw it.
*Q Before you saw the train coming?
A Yes, sir.

BY MR. YARDLEY:

Q Did you hear before or after you saw the train coming-A I got out first.
Q Did you know the train was coming when you got off?
A . I had seen the train when I got out, but Mr. Nickel didn't
see it.
Q Did you say anything to Mr. Nickel about the train?
A No, sir, not at the time, because I thought he could make it
across there.
Q Where was it when you first saw the train?
A Right smart ways above the truck.
Q Where was the truck when you first saw the train?

The- C. & 0. Railway
Co. vs. Herman F. Nickel
.
A

95

Right at the track.

Q On or off the crossing?
A Not quite on the crossing at the time.
Q When did you first say something to Mr. Nickel about the
train being on the track?
A After I looked out and saw the train. The truck was
59* on the *track and had done stalled. I told him about it.
Q How far was the train from the truck when you first
told Mr. Nickel about it?
A It was right smart ways up the track.
Q Do you know how far it was, Tom?
A I don't know exactly how far. It was up above the trestle,
that long trestle there.
Q How long did you work there?
A I worked for Mr. Nickel off and on-Q How much time did you spend there getting the truck off
the track?
A Just as long as I could stay there before the train got there.
Q Did the train blow the whistle?
A Made two short blows after it got right there.
Q How far from the truck when it made those short blows?
A It was not far.
Q Was jt as far as the whistling post?
A No, sir, right at the truck most.
60*
*Q Did the engineer whistle before the three short
whistles?
A No, sir.
Q You were standing there when the truck was struck?
A Yes, sir. I just had turned to run from the truck.
Q How far were you from it?
A I hadn't got across the bridge when the train hit it.
Q What did it do to the truck?
A Tore it all to pieces.
Q Where did it knock the chassis?
A Knocked it over the fence.
Q Did you see where it knocked the body?
A In the creek.
Q How far away was the body from the chassis?
A Right smart ways.
Q Do you use that crossing very often?
A I used to use it right smart.
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Q What was its condition?
It was bad places in the crossing.
Q How was it bad? Tell the jury how it was bad.
A It was low between the rails. It was not any boards
in it.
61 *
*Q Any stone in there?
A Few stones.
Q Enough to make it level with the rail?
A No, sir.

A

Cross E:ramination
BY MR. SPICER:

Q
A

You were working for Mr. Mitchell that day?
Yes, sir.
Q You worked for him all the fall?
A Yes, sir.
Q You worked for him off and on?
A Yes, sir.
Q You had just been hauling some gravel that morning?
A Yes, sir.
Q Do you know where the whistling post is?
A Yes, sir.
Q For the crossing?
A Yes, sir.
Q Up there about at the bridge, isn't it?
.
A Yes, sir, one is.
62*
*Q I mean the whistling post for the train coming from
the west?
A Yes, sir.
Q You saw the train before it got to the bridge, didn't you?
A Yes, sir.
Q You didn't have to have any whistle to tell you the train was
coming, did you?
A No, sir, I didn't have to have any whistle to tell me the train
was coming.
Q You knew it was coming?
A I seen it.
Q You saw it towards Rugby, didn't you?
A Yes, sir.
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Q That was before you had gone up on the track?
A We were right at the track then, a little before we got across
Q Before you got stalled?
A Yes, sir.
Q Y ott knew a train was due about that time, didn't y.ou?
,

•

I

MR. YARDLEY: I object.
*BY MR. SPICER:

63*

Q You had been working in that vicinity for some
A

time~

Yes, sir.
THE COURT: I don't see any objection to that.

BY MR. SPICER:

Q Y ott knew there was a passenger train due to come around
about that time, didn't you?
A Yes, sir.
Q Where were you sitting in the truck ?
A I was sitting on the right-hand side.
MR. YARDLEY: I just want to ask that the reference to the time the train was due be stricken out. He
can't keep up with time tables and everything. It is not
shown he was familiar with the operation of trains on the
road. I don't think he has been shown competent.
BY THE COURT:

Q You live close by there, don't you?
A Yes, sir.
Q Y ott had been living there for sotne time before this accident?
A Yes, sir, I had been living down there.
64*
*Q Were you familiar with the trains running along
there and about what time they ran?
A Yes, sir.
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THE COURT: I don't see any objection to the testimony, Mr. Yardley. People don't have to have time tables
when they are living close to the railroad to know approximately what time trains usually come al~ng.

BY MR. SPICER:

Q You say you saw the train before the truck had gone on the
track ; is that right ?
A Just a little before.
Q Yott were coming to lunch at the time?
A Yes, sir.
Q Your idea was to eat lunch and then go back to work with
Mr. Nickel?
A Yes, sir.
Witness stood aside.

65*

/*MRS. SUSIE MUSSELMAN,

a witness on behalf of the plaintiff, being first duly sworn, testified as·
follows:

E,'rantination in Chief
BY MR. YARDLEY:

Q
A

Where do you live?
I live at Keswick.
Q There is a road leading from Tyler's garage towards Campbell's station. Are you familiar with that road?
A Yes, sir, I am.
Q This is the road on which Mr. Nickel resides?
A Yes.
Q Do you ever use that road?
A Yes, I do.
Q There is a crossing of that road just before you get to the
farm of Mr. Nickel. Are you familiarwith that crossing? .
A Yes.
Q Have you ever used that crossing?
A Yes.

The C. & 0. Railway Co. vs. Herman F. Nickel

99

Q Will you please tell the jury the condition of that crossing
previous to the 9th day of November, 1929? Were you
*familiar with the conditions of the crossing on the 9th of November, 1929, or about that time?
A I crossed it probably a week or two before that.
Q I wish you would state to the jury what the condition of the
crossing was at that time.
A I think the last time I crossed there just before I heard of
tlie accident I was driving across and my car stalled at that same place
and it was quite a while before I could get started again, and I feel
confident that if the train had been as near me as it was Mr. Nickel,
the same thing would have happened to me.
66*

MR. LEAI<E: We object.
THE COURT: Objection sustained.
ject to what she felt or what her car did?

Did you ob-

MR. LEAI<E: Both.

67*

THE COURT: Gentlemen of the jury, what experience this lady may have had with her car ~nd what her
impression was as to what she felt might have happened
isn't to be considered by you as evidence in the case only
what she can tell you as to the actual condition of the
crossing, so you can draw your own conclusion as to the
condition of the crossing and not what some other car might
have *done. The 'fact that a person's car stalled does not
necessarily mean the road-bed is in bad condition, consequently you are not to consider anything except what she
may tell you as to the actual condition of the crossing. If
she can tell us just what the condition of the crossing was,
whether in bad condition, if so, in what respect, that will be
proper evidence.
MR. YARDLEY: If Your Honor please, I would
like to say, I feel that, where a crossing is in such a condition that several cars stalled on such crossing, it is proper
to show in evidence that various ones at different times and
under different conditions stalled on this crossing. I am
not taking any exception to Your I-Ionor's ruling, but it
seems to me that should be evidence for the jury.
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THE COURT: N<>, sir. That would not be any more
evidence than the fact that hundreds do cross without stalling. Neither one would be evidence of the good or bad
condition. She can tell what the condition was and the jury
can tell whether it was likely to stall a car.
*BY MR. YARDLEY:

68*

Q How are the approaches to that crossing?
A I think it is a very steep grade as I start going up to the railroad track.
Q Did you ever observe the condition of that crossing between
the rails?
A As I remember it, Mr. Yardley, it was quite low between the
rails.
MR. YARDLEY: The witness is with you.
MR. SPICER: We have no questions.
Witness stood aside.
*P. F. NICKEL,

69*

a witness on behalf of the plaintiff, being first duly sworn, testified as
follows:

Examination in Chief
BY MR. YARDLEY:

Q
A

Where do you live?
Campbell, Virginia.
Q Y ott are the brother of Mr. H. F. Nickel, the plaintiff in this
case?
A Yes, sir.
Q Where were you on the 9th day of November, 1929?
A I was at my place.
Q State what, if anything, you know in regard to the accident to
your brother's car on that day?
A Well, I was at home and went in my hen house. I heard
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several short whistles, happened to look around~ and all I saw was the
· J.1ody of the truck flying in the air.
Q What did you do after that?
A I got down there as quick as possible.
70*
*Q Did you have any conversation with anybody down
there?
A Not at all, only the engineer carne over there and asked n1y
brother what he was doing standing talking with me instead of getting
the truck off; and I wasn't there.
Q Hadn't been there?
A No, sir.
Q How far was the train from the truck when the whistles
were blown?
A I don't know. I just heard the whistles.
Q You just heard the whistle?
A Yes, sir, just looked around and saw the body of the truck
flying in the air.
Q Could you state from your own knowledge whether it blew
for the crossing?
·
A I didn't hear it.
Q You were in a position to hear· most whistles t
MR. SPICER: I object to the question.
MR. YARDLEY: All right.

Q Did you observe the condition of the truck after the engine
struck it?
A I certainly did.
71 *
*Q What was its condition?
A It was all torn to pieces, that was all.
Q Just tell the jury wherethe collision threw the different parts
of the truck.
·
A Well, the body went across the track by a cedar tree and into
the creek and the rest of it was thrown in between the fence and the
railroad track.
Q Do you know what distance the chassis was thrown?
A No, sir, I didn't measure it.
Q You didn't measure it?
A No, sir.
Q How much straight track is the~e before the curve on that
road?
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A

Well, I couldn't say. I have never measured it.

Cross Examination
BY MR. SPICER:

Q
A

You say you were in your hen house?
Yes, sir. I went in there to see ff I could gather up a few

eggs.

Q You were not paying particular attention to the train
or *truck or either one?
A No, sir. My attention was drawn by the whistle. I
looked around and saw the body of the truck flying in the air.
Q About how far is your hen house from the crossing?
A Well, I couldn't say the exact feet or anything like that.
Q Three or four hundred yards, or a quarter of a mile or what?
A No, it was not a quarter of a mile.
Q You were inside the hen house?
A Yes, sir.
Q Gathering up eggs?
A Yes, sir.

72*

Re-Direct Examination
BYMR. YARDLEY:
Q
A

How long had you been in the hen house?
I had just went in there.
Q Just went in ?
A Yes, sir.
Q You didn't hear any whistle before you went in there?
73*
*A No, sir.
Q As soon as you got in there you heard these short
whistles?
A Yes, sir.
Re-Cross Examination
BY MR. SPICER:

Q You didn't see the train before you went in the hen house?
A No, sir, I didn't s~e the train until it hit the truck.
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You have got quite a long view of the track, haven't you?
Yes, sir.
Witness stood aside.

74*

*LUTHER DAVIS,

a witness on behalf of the plaintiff, being first duly sworn, testified as
follows:

Examination in Chief
BY MR. YARDLEY:
Q Where do you live?
A I live about between Campbell and Keswick, about half way.
My post office is Campbell.
Q Do you ever use the road running from Tyler's garage towards Campbell station?
A Quite often.
Q Are you familiar with the condition of the crossing just before it gets to Mr. Nickel's place?
A Yes, sir.
Q Were you familiar with it around the 9th day of November,
1929?
A Somewhere around that time I guess. I don't know that I
crossed there that day; I know I didn't that day, but it had not been
very long since I had crossed it.
75*
*Q How long before?
A I wouldn't think it was more than a couple of weeks.
Q What was the condition of the crossing at the time you
crossed over ?
A It was not very good.
Q What was wrong with it?
A Well, it is quite a steep grade and it was low between the
rails.
Q Was there any ballast between the rails?
A There was some, but not filled up.
Q Did you make any measurements after this accident occurred?
0

0
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WITNESS: For Mr. Nickel?
MR. YARDLEY: Yes.

A Yes, sir.
Q Will you state how much straight track there was west of
where the accident occurred?
WITNESS : What do you mean? Clear track?
THE COURT:

Unobstructed view.

MR. YARDLEY: Yes, sir.
76*

*A Well, of course it is. around 1400 or 1500 feet to tht>
whistling post, if you consider that you can see that far.

BY MR. YARDLEY:

Q There is an unobstructed view of 1500 feet to the whistling
post?
A What they say, unless telephone poles or something of that
kind knock your view off. That is the only thing there is between.
Q How far is it from the whistling post to the first curve?
A One hundred and seventy-seven feet to the beginning of the
curve. The curve begins just at the east end of the trestle. You
gentlemen have a map of it and I expect you will see it is something
like I measured it.
Q Was there anything to obstruct the view from the beginning
of the curve to where the accident occurred except telephone poles or
something of that sort?
·
A ·Telephone or telegraph poles, whatever you call them, and
the signal post would be the only things I see to interfere with the
sight.
Q Then there would be an unobstructed view of 1677 feet?
A No. I said about 1477 feet from the whistling post.
77*
I *don't think there is anything except the poles between that.
Q Mr. Davis, how far is it from the beginning of the
curve to where the accident occurred ?
A Seven hundred and fifty feet from the crossing to the beginning of the curve coming west, or it would be 750 from the curve
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down towards the crossing going east, either way you choose to take
it-the straight line track from the crossing to where the curve begins
750 feet.
Q Seven hundred and fifty feet?
A Yes, sir.
Q Did you observe the condition of this truck after the ac-:
cident?
A No, sir. I didn't take any special notice of it any more than
it was just torn all to pieces, you might say.
Q Did you make any measurement as to where the truck was
lying?
A I did.
Q What was the result of those measurements?
A Well, the platform, or body, as you would .call it, was a hundred and thirty feet from the center of the crossing o-uer the
78*
creek; that is; I don't know that it is there *now, but it was at
the time I measured it; and it was 66 feet from the rails-the
distance from the rail across was 66 feet. That was from where it was
lying in the creek to the rail, and the distance it knocked the body was
133 feet.
Q Where was the body lying?
A In the creek.
Q I(nocked 133 feet?
A Yes, sir, from the center of the crossing. vVe used a steel
tape in making the measurements.
Q Where was teh chassis lying?
A That was lying between the fence and the track about twentyone feet from the rail and 47 feet from the crossing.
Cross

E~1:amination

BY MR. SPICER:

Q You say it was only about 750 feet of straight track?
A

That is what I said.

Q West of the crossing?
A That is what I said.
*Q You are not a locomotive engineer, are you?
A No, sir. No, sir.
Q You don't know what restrictions there are ·on. the vision of
an engineman in a locomotive?

79*
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A
Q
A
Q

No, sir, I do not.
On account of the boiler and the curve, etc.?
No,.sir.
You don't purport to say just how far an engineer can see?
A. No, sir.
Q And your n1easurements, of course, are just measurements as
to where the curve begins?
A Yes, sir.
Q And where the whistling post is?
A Yes, sir.
Q Y Ott don't mean to say that an engineer on train could see,
or could necessarily see, when you say there is no obstruction to the
view-you don't mean to say he could necessarily see that far?
A That is -what I said. There is not anything but telephone
poles,, but as to what he could see, of course, I was not in the
cab.
80*
*Q You do not mean to say he could see fourteen or
fifteen hundred feet?
A .No, sir. Of course, I would have to get up in there before I
could tell you that.
Q You don't know about that?
·A No, sir.

a

Witness stood aside.
81*

*JOHN PAYNE (Col.),

a witness on behalf of the plaintiff, being first duly sworn, testified as
follows:

Examination in Chief
BY MR. YARDLEY:
Q Where do you live, John?
A I live back of Mr. Nickel.
Q Who do you work for?
A I work for Mrs. Musselman.
Q Whq. were you working for on the 9th day of November,
1929?
A At 12 o'clock I was at lunch sitting on the hill.
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On whose place?
On the Woodbound Farm.
Q How close were you to the Chesapeake and Ohio Railway?
A I was just on the hill. I didn't make no-well, I didn't make
no number of feet or nothing like that. I didn't study that.
Q Could you see the track?
A Was looking right down on it.
82*
*Q Could you see the train as it passed?
A Could see them, was looking at them.
Q Did you see this train pass that struck Mr. Nickel's truck?
A Yes, sir.
Q Did you hear the whistle for Rugby?
A Did not.
Q You are sure it did not whistle for Rugby?
A I didn't hear it at all.
Q You didn't hear it?
A No, sir.
Q How far were you from Rugby?
A I wasn't very far. I didn't make no calculation of the feet or
steps or nothing like that.
Q Were you where you could hear the train whistle for Rugby
if it did?
A I was where I could see it.
Q Did you see this train?
A I seed the train.
Q Did it whistle for lVIr. Nickel's crossing?
A It did not, only the short blows.
83*
*Q When did it give those short blows?
A \Vhen it give the short blows it hit in a very short
time. It wasn't many seconds, I don't think.
Q What did it do? I didn't quite catch that. What did it do
after it whistled?
A It hit.
Q What did it hit?
A Hit l\1r. Nickel's truck.
Q Hit Mr. Nickel's truck?
A Yes, sir.
Q Did it blow except the short time before hitting the truck?
A That is the only time it blowed.
Q Did you see ·1\tir. Nickel before the train hit the truck?
A I never paid any attention to the truck until they made the
short blows.
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Q Then what did you see?
A I seed the truck on the track.
. Q Did you ever use the road that Mr . .Nickel was traveling
that day?
A I use it very often passing backwards and forward.
84*
*Q Ever use that crossing?
A Yes, sir, I goes across there very often.
Q What was the condition of that crossing at the time the
accident occurred?
A Well, it wasn't in very good shape.
Q What was wrong with it?
A Ballast was low.
Q Anything else?
A Well, my statement is the train didn't blow for the whistling
post and it only made the short whistles. That is my statement.
Q Now, was there anything else wrong with the crossing except
what you have stated? What was wrong with the crossing, or was.
wrong with it at the time the accident occurred?
A Well, I hadn't been across it for two days. That wasn't my
statement.
Q How were the approaches to that crossing, John?
A I never give no statement much on the crossing, only the
whistle. ·
85*

*BY THE COURT:
Q
A

Can you hear tne from here?
Sometimes I can't hear real good.

Cross E ..'ra11'Lination
BY MR. SPICER:
Q What kin are you to Tom Payne?
A I am his son.
Q You are his son?
A Yes, sir-He is my son. That is what I meant.
Q You work for Mrs. Musselman?
A Yes, sir.
Q Where is that hill you were sitting on? You say you were
eating lunch?
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A
Q
A
Q
A
Q

Yes, sir.
When the train came by?
Yes, sir.
Where is the hill?
Just beyond the trestle there a little ways.
Which way beyond?
·
A West.
86*
*Q West of the trestle?
A Yes, sir, it will be w~st when I am here, you know.
Q You were on the hill at the time the train came by?
A Looking at it.
Q You saw it come by?
A I was looking at it.
Q Before it got to the trestle?
A Yes, sir.
.
. Q The trestle is about a quarter of a mile away from the crossing, isn't it, from Mr. Nickel's crossing?
A I guess it is.
BY THE COURT:

Q How old are you, John?
A

Fifty years old.
Witness stood aside.

87*

*CHARLES WALKER,

a witness on behalf of the plaintiff, being first duly swum, testified
as follows:

Examination in Chief
BY MR. YARDLEY:
Q
A
Q
towards
A

Where do you live?
I live with my brother-in-law now.
Are you fatniliar with the road running from Tyler's garage
Campbell, Virginia?
Yes, sir.
•
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Q Were you familiar with the condition of the crossing of
that road on or about November 9, 1929?
A Yes, sir.
Q State to the jury what the condition of that crossing was ..
A I crossed there Sunday after the accident occurred in my
buggy with my wife, and I called it a very poor crossing.
Q State what was wrong.
A Between these little rails inside there was very few
88*
ballast and they were very coarse and in right bad shape *and
when you hit the rail on the other side l had to jump up to get
out.
-Q How were the appr9aches to that crossing?
A Very steep, something like four and a half feet, maybe five
feet. It always has been a grade with a horse with a load to come
up and come down and mighty near run off with the wagon-very
poor. I have been dreading it for SO years. I crossed there yesterday evening and the crossing was in a very good condition in the rails.
Q You were with Mr. Davis that day he made these measure·
ments, were you?
A Yes, sir.
Cross E.'ramination
BY MR. SPICER:

Q
A

Did you help make the n1easurements?
Yes, sir.
Q You lived with Mr. ·Davis?
A Yes, sir.
Q Y ott are a friend of Mr. Nickel, aren't you?
A I am acquainted with him, have been for ten years.
\Vitness stood aside.
PLAINTIFF RESTS.
89*

*A. L. DEMENTI,

a witness on behalf of the defendant, being first duly sworn, testified
as follows:

•

MR. YARDLEY: Defendant wants to introduce a
picture here in evidence. I will have to objeCt to the intro-
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duction of that picture because it was taken, evidently, since
the accident occurred and does not show the true situation
of the crossing at the time the accident occurred.
MR. SPICE:R: \f\Te avow we expect to show there had
been no change made in the condition of the crossing since
the accident to the time this picture was taken. We ask to
put Mr. Dementi on first because we would like to let him
catch a train for Richmond.
THE COURT:
photograph?

Is he the gentleman who made the

MR. SPICER: Yes, sir.
THE COURT: You can let him testify as to whether
he made them himself. Then, of course, if they become
relevant by other testimony, they will be admitted at the
proper titne.

*E.'ram,ination

90*

in Ch·ief

BY MR. SPICER:

Q
A

Mr. Dementi, what is your occupation?
Photographer.
Q How long have you been a photographer?
A Twenty-four years.
Q That is your regular occupation at the present time?
A Yes, sir.
Q Did you have occasion to 1nake some pictures of the crossing down here by Campbell's station?
A Yes, sir.
Q About how long ago were those pictur~s made?
A February 20, 1930.
Q I will ask you if you will state whether or not these pictures,
which I now present to you, were pictures made by you on that day?
(Five photos handed to witness.)
MR. YARDLEY: Are you introducing these in evidence or letting him identify them ?
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MR. SPICER: I am letting him identify them.
MR. YARDLEY: I don't object to his identifying
them but object to their being put in evidence.

91*

*A

Yes; sir.

BY THE COURT:

Q Do you know whether this crossing was in the same condition on November 9th of last year as at the time these pictures were
taken?
A No, I don't know that.
THE COURT: They are not admissible until you
introduce evidence to show the condition was the same, but
I will admit them to be identified by this witness. If you
have your witness to testify the condition was the same,
then I will let the photographs come in evidence.
MR. SPICER: May I ask him about the position
from which they were taken?
THE COURT: Yes, sir.
BY MR. SPICER:

Q The five photographs which you have identified as being
taken by you have notations on the back showing the positions they
were taken from?
A Yes, sir.
92*

*THE COURT: If you have evidence that the condition w3;s the same I don't see any objection to letting
them go in now, but, if you don't introduce evidence to
show it, I will of course rule them out; but, in order to
expedite matters and have the jury understand them, I
will admit them tentatively.

BY'MR. SPICER:

Q Will you take photograph No. 1 and state from what posi-

-
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tion it was taken? Also state in which direction the camera was
headed.
A The camera was 34 feet from the south rail of the crossing,
looking north. That is No. 1. No. 2 was made 88 feet, 10 inches
from the north rail, looking south.
Q These two were taken from the county road, weren't they?
A Yes, sir, from the center of the county road. No. 3 was
made 29 feet east of the crossing, looking west. I was on the center
of the railroad track then. No. 4 was 203 feet from the north rail,
looking west. I was in the center of the county road.
93*
*No. 5 was 203 feet from the north rail, looking west from
the center of the county road.
Q Those pictures represent the true physical condition of the
situation at the time the pictures were taken?
A Yes, sir, on that day.
Cross E.-rmnination

BY MR. YARDLEY:

Q You are a photographer?
A

Yes, sir.

Q Is this your first trip to Albemarle County?
~ Well, no, I have been to Albemarle County several titnes,
in Charlottesville.
Q Have you ever taken any pictures of the vicinity of this
place?
A I have photographed Monticello and one or two places.
Q Have you ever taken any pictures of this crossing before?
A __ Oh, no, sir.
Q Did you ever see the crossing before?
A I don't remember seeing it.
94*
*Q You don't know anything about its condition before?
A No, sir.
Q These photographs show the condition on February 20, 1930,
.is that correct ?
A Yes, sir.
Q You never saw it before?
A :N"o, sir.
Q Don't know anything about it?
A No, sir.

~---
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Q Never took any pictures of it before?
A

No, sir.
Witness stood aside.
*G. R. NORMAN,

95*

a witness on behalf of the defendant, being first duly sworn, testified
as follows:
E.1:amination in Chief
BY MR. SPICER:

Q What is your occupation ?
A
Q
A

Draftsman.
For the C. & 0. Railway Company?
Yes, sir.
Q How long have you been with them?
A .I have been with the C. & O~ about six months.
Q How long have you been doing draftsman's work?
A Been drafting about three and a half years.
Q Did you make a blue print of the crossing involved in this
accident? Also the surrounding territory with respect to the railroad track and the direction of the track?
A Yes, sir, I did.
Q I will ask you if you can identify that as the blue print made
by you? (Handing witness blue print.)
·
A Yes, sir, it is.

96*

*MR. SPICER : We offer that in evidence.
NOTE: Blue print filed and marked, "Ex. Norman
No. 1."

Q Mr. Norman was this blue print drawn to scale?
A Yes, sir.
Q Of what?
A . One inch equals 100 feet.
Q Holding the blue print right side up, you have indictated 'a
place there as "Road." Is that the crossing of the road involved· in
this case where it crosses the railroad track?
A Yes, sir.

f
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MR. YARDLEY : Suppose you find out whether he
knows it to be the road.
BY MR: SPICER:

Q Did you make a personal trip to the crossing located about a
mile west of Campbell's station?
A Yes, sir.
·
Q And have pointed out to you the crossing of it stated to
have been the crossing at which Mr. Nickel's automobile was damaged?
A Yes, sir.
1

97*

*MR. YARDLEY : That is hearsay evidence.
THE COURT: It doesn't make any difference whether it is the crossing reputed to be the orie Mr. Nickel had
his car injured at or not. This is a plat of the crossing
there about a mile west of Campbell's station?
WITNESS: Yes, sir.
THE COURT: Go ahead.

BY MR. SPICER:

Q Mr. Norman, you have a broken line somewhat, at a distance of 203 feet north of the railroad track, which runs into that
road?
A Yes, sir.
Q Beside that line you have a notation, "Line of vision 1682
feet." Will you state what that means?
A That means that, standing in the center of the road 203 feet
north of the track, you can see along the railroad, or have a vision
of, 1682 feet. That is a clear vision of the railroad.
Q Now, coming closer to the track, you have a line· there with
arrows at each end of it reaching from the road up in a westerly
direction 1471- feet. What does that distance indicate?
98*
*A That is the distance from the center line of the road
to the whistling post.
Q Would that be about approximately the same distance as
from the center line of the crossing?
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A Yes, sir. It is measured along the track.
Q Now, on the next line there you have 746 feet leading from
the road in a westerly direction. What does that show?
A That is the distance from the center of the road at the crossing to the beginning of the curve going west.
Q So that that tneans that, the track west of this crossing is
straight for a distance of only 746 feet?
A Yes, sir.
Q And there is at that point the beginning of a curve, which,
from the crossing, is a curve to the right?
A Yes, sir.
Q. The next line there shows a distance of 680 feet. What
does that indicate?
A That is the distance to the electric signal there. That is
one of the train signals.
Q That is beside the track ?
A Yes, sir.
99*
*Q Have you any measurements to indicate there the
width of the crossing; that is, the width of the roadway or
vehicle way?
A The crossing itself is 14 feet 10 inches. That is shown there.
It has an arrow. ·
Q You have indicated the track just by a single line?
A Yes, sir.
Q The center?
A That is the center line of the track.
Q Have you shown Rugby station on the blue print?
A No, sir.
Q That is beyond the limit_s of the blue print?
A Yes, sir.
Q The curve in the track west of the crossing-have you indicated there what degree of curve that is?
A Yes, sir.
Q What is that?
A Two degrees and 15 minutes.
Q How were your measurements made or taken?
A I went up there with the section foreman, Mr. Robinson,
and measured with a tape-not steel altogether, but it had
100* *steel inside. It could be called a steel tape.
Q It took accurate measurements?
A Yes, sir.
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Cross Examination

BY MR. YARDLEY:

Q
post?
A

How far is it from the center of this road to the whistling
Fourteen hundred and seventy-one feet.

Q How far is it from the center of the road to where the curve
begins.
A

Seven hundred and forty-six feet.

Q How much of a curve did you say that was?
A

Two degrees and 15 minutes.

Q Isn't there an unobstructed vision from the whistling post on
the west end of the trestle to the center of that road?
A I don't understand your question.
Q There is nothing to obstruct the vision from the whistling
post to the center of the road, is there?
A No, sir.
Q A man standing on the north side of the track, looking towards the center of the road, would have nothing except
101 * *the signal alone obstructing his vision?
A No, sir.
Q He could see?
A Yes, sir.
Q You have ridden an engine?
A No, sir.
Q Did you go west of the whistling post?
A Yes, sir.
Q Did you look back towards the center of the road?
A Yes, sir.
Q Do you recall how far you could see the road beyond the
whistling post? You went west of the whistling post, didn't you?
A Yes, sir,
Q You looked back towards the center of the road?
A Yes, sir.
Q Along the track how far could you see the center of the
road?
A Well, I took the measurement up there-2021 feet, I believe.
I could see the crossing from there.
102*
*Q You could see the crossing 2021 feet from the crossing?
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A

Yes, sir, you could see the crossing.

Q There was nothing to obstruct the view?
A

No, sir.
Re-Direct E.-ramination

BY MR. SPICER:

Q You were standing on the ground?
A
Q
A

On the track.
You were not in a locomotive?
No, sir.
Q We do not purport to say what distance you could see from a
locomotive seat box?
A No, sir, I don't know.
Re-Cross E.-ramination

BY MR. YARDLEY:

Q But there was an unobstructed vision of the track clear up
to 2021 feet?
A Other than these telegraph poles and signals.
103*
*Q You could see the road?
A You could see a man walking anywhere.
Q You could see a man walking? You could see a man standing in the center of that crossing?
A Yes, sir.
Q Two thousand and twenty-one feet away?
A Yes, sir.
Re-Re-Direct Examination
BY MR. SPICER:
I

Q You could see in the opposite direction that far? In other
words, standing on the crossing, you could see up west?
A Yes, sir. Standing at either place, you could see the other.
Re-Re-Cross E.-ramination

BY MR. YARDLEY:

Q When was this made?
A About three weeks ago.
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*Q Was it made before or after the 20th of Febr~ary?
A It might have been a few days after that. I would
say just about three weeks ago. It was about around the 20th. I
can't say exactly what day.
Q You think it was after the 20th?
A Along between the 20th and 22nd, smnething like that.
Q Twentieth and twenty-second of February?
A Yes, sir.
104*

Witness stood aside.
NOTE: At 1 P. M. a recess was taken until 2 p. m.
105*

*W. C. ROBINSON,

a witness on behalf of the defendant, being first duly sworn, testified
as follows:

Examination in Chief
BY MR. SPICER:
Q What is your occupation?
A Section foreman C. & 0. Railway.
Q How long have you been section foreman for the C. & 0.?
A Five years.
Q Where does your section extend, or what part of the right of
way is your jurisdiction?
A Frotn one n1ile west of Keswick to a mile and a quarter east
of Campbell.
Q Does that section include the crossing which leads to Mr.
Nickel's residence about a mile west of Campbell?
A Yes, sir.
Q You were in charge of that section at the time of the collision
between a train and Mr. Nickel's truck?
A Yes; sir.
·
*Q In last November?
106*
A ·Yes, sir.
Q This accident it has been stated occurred on November 9,
1929. It has been stated here that the crossing was not in a good
condition for travel. What have you to say as to that?
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A That crossing was in good condition; it was in first class
condition; good boards on each side of the rail on the outside and
guard rails on the inside; full ballast to the top of the guard rails.
The guard rails were about half an inch lower than the main line
rails.
Q That is in accordance with the usual specifications and plans?
A Yes, sir.
Q Had you had any occasion to do anything to that crossing
within a few weeks prior to the time of this accident?
A I repaired the crossing between the 20th of October and
29th. The annual inspection was the 29th of October. It was in
first class shape.
Q By annual inspection what does that mean?
107*
*A That means that the railway officers go over in a
special train, or special cars, and inspect the track-condition of the track.
Q You say the track was fixed up particularly in anticipation of
this inspection?
A Yes, sir.
Q Was it fixed up in accordance with the way crossings are
usually fixed?
A Yes, sir.
Q What was the condition of the ballast between the guard
rails?
A It was full.
Q What was it in respect to the level of the guard rails?
A It was level. I always give the ballast between my rails
a little full in order to settle. It always settles a: little; but that was
a level crossing, had full time to settle down.
Q It gradually settles somewhat?
A Yes, sir.
108*
*Q Was that the standard character of ballast used?
·
A Yes, sir; that is, on the Piedmont District.
Q What is it? Crushed stone?
A Yes, sir.
.
Q You say it also had crossing boards?
A Boards on the outside of the rail.
Q That is, one on each side ?
A Yes, sir, one on the north side and one on the south side.
Q What size boards were they?
A Four by eight.
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Q How long were they?
A Sixteen feet long.
Q So that the crossing was 16 feet wide?
A The boards were, but the guard rails are not quite that.
They are between fourteen and fifteen feet. That tnakes the crossing, say, fifteen feet long, something near that.
Q The guard rails, of course, are not put flush up against the
rails?
A No, sir. They are from two to two and three-quarter inches.
Q What do you leave that space for?
A That is for flange way, clearance for the flange .
. 109*
*Q As an experienced track man you say this crossing
was in good condition for travel on that day?
A Yes, sir, absolutely good condition.
Q Did you have occasion to notice it on the date the accident
occurred?
A Yes, sir, went there after it happened and inspected the
track, went there for the purpose of seeing if there was anything
wrong with the track.
Q If it was anything wrong with the! crossing, whose duty
was it to see it was put in proper shape?
A My duty.
Q Did you receive any criticism of it or any complaint of it as
the result of the annual inspection?
A No, sir.
Q At the time of the accident had 1\tlr. Nickel made any complaint to you of the condition of the crossing?
A No, sir.
Q Mr. Robinson, has any work been done on that crossing by
your section force since the titne of this accident?
A No, sir.
110*
*Q So that it is in approximately the same condition
now that it was?
A Yes,sir.
.
Q I assume that the ballast has gradually settled ?
A Gradually settled some, yes, sir. Like anything else, it will
wear some.
Q Some photographs have been offered in evidence, Mr. Robinson, one of which being 'Ex. Dementi No. 3," a picture taken 29 feet
east of the crossing, this picture being taken in February of this year.
I will ask you to look at that photograph and state whether or not
in your opinion it accurately discloses the condition of the crossing?

I
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A Yes, sir, it does.
Q Have you put any ballast in between the rails since the date
of this accident?
A No, sir, hasn't been anything done to it.
Q The level of the ballast in between the guard rails, has that
been changed?
A No, sir. There has not been anything done to it. Sometimes
a car will go over there, or wagon, ·and knock a little ballast up
111 * on the rail, but there has not been any repairs of any *kind to
the crossing. Here (Indicating on photograph) is a thing here_
that shows for itself. S01netimes you have to stop there and
. pull that ballast out between the guard rail and the main line rail.
Q Ballast sometimes gets in between the guard rail and the
main line rail?
A Yes, sir. You see it right there.
Q Where were you when the accident occurred-the collision
between the train and automobile?
A I was at Rugby right opposite the mile post, right opposite
172 mile post, surfacing track.
Q Did you go to the crossing after the collision .had occurred?
A Yes, sir. After No. 44 had come I took the car and went
over there to see what the trouble was.
Q Was Mr. Nickel there at that time?
A No, sir. He came shortly- afterwards. I think he had gone
to the hou~e.
Q Didn't you have any conversation with him at that time?
A Yes, sir.
112*
*Q Just what was said between you and Mr. Nickel, or
by Mr. Nickel, as well as you remember?
A I don't know the exact words everything that was said, but
I know he told me that the car stopped on the tracK, he could not
start it and tried to push it off but couldn't push it off. I disremember
how the conversation started.
Q Did he make anY. complaint to you at that time as to the condition of the crossing?
A No, sir.
Q Did he intimate to you in any way that the condition of the
crossing was responsible for his stopping on the track?
A Wasn't a word said about the crossing no more than I remarked there about the condition of the hind wheels. The front
wheels cleared the track, got over on the end of the bridge. There is
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a bridge on the south side. The front wheels got over the track
and the hind wheels stopped against the guard rail on the south side.
I remarked that the engine must have picked the car right up, picked
the hind wheels right up and shoved it around. There was a scar on
that bridge fr01n the frot?-t wheels. The hind part was picked right
up.
113*
*Q After leaving the rail on the south side where the
bridge is located, how is the grade, is it up or down?
A It is down, inclined both ways.
.
Q So that if the car stopped with the hind wheels between
.the guard rails, the front wheels at that time were lower than the hind
wheels?
A Yes, sir.
Q It has been said, I believe, by Mr. Nickel that the tires to the
truck were locked up by you and the battery had something done with
I
it.
A That was the agreement between us. I asked him what he
was going to do about the truck and he told me he was going to
leave it where it was. I told him if it was the tires wouldn't be there,
somebody would steal them. He said to take them off. I had a lock
on the lever car. I took the tires and. chain and locked the four tires;
and the battery, I took that to the tool house. A day or two after
that, somebodyQ Tell what you did with it?
A He told me to take it back, and so I took it back, and a few
days after that it was gone.
114*
*Q You didn't chain the tires with any idea of claiming
the tires for the railroad company?
A No, sir-just a matter of keeping them. I thought if s01nebody wanted to see part they would prabably want to see it all, so I
kept them together. The chain is right there now.
Q Where were you and other n1embers of your section force
at the time of this accident?
A I had the force at Rugby.
Q About how far west of the crossing is that?
A About 3500 feet.
Q Something over half a mile.
A Yes, sir, over half a mile.
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Cross Examination

BY MR. YARDLEY:

Q You are section foreman there?
A Yes, sir.
Q You are responsible for the condition of that track?
A Yes, sir.
Q You say you inspected that track the day of the accident?
A Shortly after the accident.
115*
*Q Don't you remember that on portions of that track
the ballast was so thin you could see the tires?
A No, or you either.
Q Don't you remember that the ballast was not up to the guard
rail?
A No, sir.
Q You don't remember that?
A No, sir, and nobody else.
Q You don't remember that at all?
A No, sir.
Q You maintain that on. that day that that ballast was level
with the guard rails ?
A Yes, sir.
Q On that day?
A Yes, sir.
Q There is no doubt about that?
A No, sir, there is no doubt of it.
Q How is it accounted for that the back wheels of the truck
struck against the guard rail and could not be pushed off?
·
A It could be pushed off in a proper manner.
116*
*Q If the ballast was not below the guard rail, how then
was it that the truck struck against the guard rail?
A Didn't strike the guard rail.
Q Y ott said so in examination in chief, didn't you?
A It might have struck it a little bit. I don't mean to say that
the ballast was right up to the top of that rail like you take a board
and strike a bushel of wheat off. You can't do it. It is a hard
matter to keep a board or concrete crossing all smooth like you strike
it off with a plane. It might have been a thirty-second of an inch
below. It might be that.
Q It was enough below the level of the top of that guard rail
so that the wheels of the truck struck against it?
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A No, sir.
Q You said it was on examination in chief. Now, which is
correct? You said in your examination in chief that the back wheels
of that truck struck against the guard rails and stopped there, and
that is what held it. Now you said it didn't. Now please explain to
the jury what did happen.
117*
A I told you the guard rail is half an inch below the
main line rail.
Q That is what you say now?
A I said it a while ago too, that the ballast was level with the
level of the top of the guard rail, but not the main line. There are
two rails there, one guard rail and one main line rail-one on each
side.
Q But the truck stopped against the guard rail?
A I didn't see it stop there.
Q You said so.
A You said something I didn't see. I wasn't there.
Q You don't know whether it struck against the guaru rail?
A I told you what Mr. Nickel said. If that is what you are
giving us, he said it stopped on the crossing.
Q Did you examine the track of it?
A Yes, sir.
Q Did you tell Mr. Nickel that with the condition it couldn't
.stop?
A I didn't have any business telling him anything. I didn't
go there to tell him anything. I went there to see for my own
benefit.
118*
*Q You say that the ballast was level with the guard
rail?
A With the top of the guard rail. Might be a thirty-second
of an inch under it. I didn't say it was struck off by a straight-edge.
Q You say there has been nothing done to that track since that
time?
A No, sir, nothing done to it.
Q Nothing done to it?
A No, sir.
Q Is there anybody else that works on that track except you?
A Yes, sir.
Q Who else?
·A I have a force of men working there .
.Q Does anybody else work there but you?
A I haven't heard of a~y other force working there.
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Q Did anybody else have a ·right to fix that crossing except
you?
A No, sir. · I haven't heard of anybody doing it.
Q You positively deny that anybody has been working on that
crossing since that accident?
119*
*A I haven't seen anybody, haven't heard of anybody
being there.
Q You are positive there has been no additional ballast put
there?
A No ballast put there.
Q You postively deny that the week preceding the 20th of
February nobody worked there?
A Nobody worked there except as I said. I mean ballast between the guard rail and the main line.
Q Do you deny that on the day these photographs were taken
nobody was working .there with a pick and shovel?
A Cleaning the guard rail out. Yes, sir, they cleaned that out.
· Q· There was somebody working there?
A I said before we stop any time and do that.
Q They were just cleaning out the guard rail?
A Yes, sir, out in the crossing.
Q They were not putting it in shape or anything of that kind?
A Just cleaning it out to keep it from filling up.
120*
*Q You say you were at Rugby at the time the train
passed?
A Yes, sir, right at the end of the depot track.
Q When was the first you heard of this accident?
A I heard the train stop. I stood up on the lever car and could
see the train standing over there. No, 44 runs ten minutes behind it.
I waited until No. 44 came and No.4 stayed there until No. 44 pulled
up behind him, and after No. 44 passed me I took the lever car and
went over to see what was the trouble.
Q Did you make any statement to Mr. Nickel in regard to the
accident or operation of the train ?
A No, sir. I asked him something about-let me see how was
it now. I know he said something about the brake I know he said the
man didn't put the brake on until after he was struck.
Q Didn't put the brake on his engine?
A Yes, sir, on his train-the·engineer.
Q You didn't tell Mr. Nickel in the presence of Mrs. Nickel
and his brothers around there that the engineer did not blow his
whistle for that crossing, did you?
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No, sir, I didn't tell anybody that.

*A

Q Never told anybody that?
A

Nobody.

Re-Direct Examination
BY MR. SPICER:

Q Were any members of your section force there at the cross.ing when you talked to Mr. Nickel?
A Yes, sir.
Q Who was it?
A Sam James, D. Price and J. R. Wright.
Witness stood aside.
122*

*D. PRICE,

a witness on behalf of the defendant, being first duly sworn, testified
as follows:
Examination in Chief
BY MR. SPICER:

Q Mr. Price, were you a member of the section force in charge
of Mr. Robinson on November 9, 1929?
A Yes, sir.
Q Do you know anything about the condition of the crossing
that leaves Mr. Nickel's place at that time?
A The crossing was in good shape.
Q Had you had anything to do with the crossing yourself?
A Yes, sir. I helped to fix the crossing up a few days before
inspection, put in new boards and new ballast.
Q Do you refer to the annual inspection Mr. Robinson referred
to?
A Yes, sir.
Q On the 29th of October?
A Yes, sir.
Q Y ott say you fixed up the crossing yourself?
A Yes, sir, tne and another man worked on the crossing.
123*
*Q Exactly what did you do?
A We took up the guard rails and old boards on the out-
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side and put down new boards, spiked the guard rails down and -filled
in with new ballast.
Q Did you fill up the space between the guard rails with ballast
up level with the guard rails?
A · Yes, sir, level with the guard rails.
Q Did you fix it up in accordance with your knowledge of
crossings?
A Yes, sir.
Q And from your previous experience?
A Yes, sir, certainly did.
Q Do you know of any reason why it should not be safe for
vehicles?
MR. YARDLEY:

I object.

THE COURT: Objection sustained.
BY MR. SPICER:

Q Where were you at the time of this accident?
A

We were right close to Rugby.

Q Working on the road up there?
A y~~

.

124*

*Q You have been a member of the section force since
then?
A Yes, sir.
Q As far as you know has there been any work done on that
crossing except to remove stones between the rails and the guard
rails?
A Not to my knowing.
Q Will you state whether or not this photograph designated
as Ex. Dementi No. 3 represents the condition of the crossing at the
time of the accident ?
A Yes, sir, that looks very much like it.
Q Allowing for such changes as may be caused by the weather?
i
A Yes, sir.
THE COURT: Those pictures were used this morning. I think that now .it is proper that they can be exhibited for all purposes. It has been testified to the condition was the same at that time, as far as ballast is concerned, at the time of the accident and I think they are· ad-
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mitted. The jury will consider their worth as bearing on
the condition at that time.
NOTE; Five photographs, heretofore identified, were
filed and marked, "Ex. Dementi Nos. 1 to 5 inc."
125*

*MR. YARDLEY; I would just like to have an
exception to Your Honor's ruling.
THE COURT: All right. It is a matter for the jury
to determine whether they think they truly portrel:y the condition at the time of the accident. If they believe, after all
the evidence is in, that it was not the same condition, then
they will not consider them.

BY MR. SPICER:

Q Did you also, when the crossing was fixed back in October,
the outside of the rails?
Yes, sir, on the outside of the rails, too.
Did you taper it?
Yes, sir, tapered it off from the rail off to nothing.
Q On the south side of the track, that is, the bridge side of the
track, what is the grade there in respect to the rail? Do you come.
down or go up?
A It is on an incline down.
Q Goes down?
A Yes, sir.
*Q Did you come to the scene of the accident?
126*
A Yes, sir.
Q A few minutes after it occurred?
A ,Yes, sir.
Q Did you have any conversation with Mr. Nickel? You knew
him, didn't you?
A I knew him when I saw him.
Q Did you have any conversation with him?
A No more than asked him if he didn't try to come up on there
in high gear and kill his motor up on there as he went over the crossing. He said he didn't remember whether he did or not. I told him,
"You tried to come up the hill and killed your motor and left it in
gear and got out and tried to push it off and if you did you couldn't
push it off."
fix it on
A
Q
A
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Q He said he didn't remember?
A He didn't remember what he did; he was excited; he got
out and made efforts to push it off until the train was so close he
couldn't get out of the way.
Q In your conversation he didn't recall whether he had left it
in gear?
127*
*A He said he didn't know; but from the way it looked to me that is what it must have been.
MR. YARDLEY: I object.
THE COURT: Don't tell your opinion of it. The
jury will not consider this witness' opinion as to what it
looked like. That is for you to decide, not the witness.
BY MR. SPICER:

Q Assuming that the car stopped with the rear wheels between
the rails, the front wheels were bound to have been at a lower level
than the rear wheels?
A Yes, sir, because it is down grade.
MR. YARDLEY: We object.
THE COURT: I-Ie already testified it sloped off on
the south side. Of course if was bound to be down if th~
rear wheels stopped in the track and the front wheels were
beyond.
MR. YARDLEY: It is merely his opinion.
THE COURT: He already testified the ground was
lower. There is no objection to that.
128*

*BY MR. SPICER:

Q So that

if the ballast was on a level with the guard rail

and Mr. Nickel tried to push it off the track, he would have been
pushing it down hill?
A Yes, sir.
Q You have had some experience with automobiles?
A Right much.
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Q You know an automobile is hard to move when it is in gear;
that is, by pushing it?
A You can't push it much in gear.
Q Isn't it also true that an auton1obile starter does not work so
well when it is in gear?
A Yes, sir.
MR. YARDLEY: I object to this. This is a general
line of questions about automobiles~ assuming things that
have a tendency to mislead the jury and assuming that
Mr. Nickel's car was in gear, and there has been nothing
to show it was, no claim it was, and things of that kind,
and I wish counsel on the other side to be confined strictly
to the issues in this case.
129*

*THE COURT: It is a matter of common knowledge, lVIr. Spicer, that an automobile in gear is harder to
push and harder to start, so I think the questions are immaterial. The jury can determine that; That is a matter of
argument, I think, rather than testimony, and I sustain the
objection to that.

BY MR. SPICER:

Q You and Mr.Robinson were present at the same time, weren't
you?
Y Yes, sir.
Q Y ott were there when he was talking to Mr. Nickel?
A Yes, sir. We were there together.
·
Q Did you hear Mr. Nickel make any complaint to Mr. Robinson that the crossing was not in good condition?
A No, sir. Mr. Nickel didn't say very much to us.
Q You said you were working up the other side of Rugby?
A Yes, sir.
Q Do you know whether or not any signals were blown for the
crossing of Mr. Nickel's?
130*
*A I think I heard it blow for the crossing at the whistling post.
MR. YARDLEY: I object to that answer.
thinks. He should state whether he did.
WITNESS : I heard it make three short blasts.

He
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BY THE COURT:

Q Where did it make that?
A It had gone through the bridge when it made that. I don't
know how far.
BY MR. SPICER:
Q What were you doing at the time?
A I was working.
Q The train had passed you all ?
A Yes, sir.

Cross Examination
BY· MR. YARDLEY:

Q How long have you been in the employ of The Chesapeake
& Ohio Railway Company?
A About six months.
Q Let's see. Yott went to work about when? You went to
work then in October of last year? How much work did you
131 * do for *the C. & 0. ? What parts of the track did you work
on?
A Worked on Mr. Robinson's section.
Q Where did his section extend?
A From way below Campbell to way above Keswick.
Q You say below. You mean further from Charlottesville?
Did you go west of l(eswick?
A Yes, sir.
Q How often did you work on this crossing before the accident occurred ?
A I hadn't worked there but once to my knowing.
Q Once to your knowing?
A That is all.
Q But they might have worked .there without your knowing?
A I don't think so. I worked pretty regularly.
Q Were you at that crossing the 20th of February when these
pictures were taken ?
A I was not at the crossing. I was a little ways from it.
Q Were you in sight of the crossing?
A Yes, sir.
Q Did you see anybody working on it that day?
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A No, sir, I didn't see anybody working.
*Q Did you see anybody working on it during that
week?
A No, sir.
Q. You did not?
A No, sir.
Q If anybody did work on it they did it without your knowing
anything about it?
A Yes, sir.
•
Q .Now, about what time after the accident occurred did you
get there on the day of this accident? You got there after the accident, didn't you?
A We got there right behind the next 'train. We got there
about ten or fifteen minutes after the accident.
Q You made an inspection of the track, did you, on that day?
A No.
Q You did not?
·A No, sir.
Q you don't know what its condition was on that day?
A It looked to be in good condition.
Q "You didn't look at it, you didn't inspect it, you don't know,
do you?
A Well, we hadn't done anything since the inspection
133* and *haven't done anything since. It is in good shape now.
132*

THE COURT:

Explain what you mean by inspec-

tion.
BY MR. YARDLEY:
Q Did you look at it on that day?
A Yes, sir.
Q You didn't see that the ballast was thin and you could see
the ties?
A No, sir, you couldn't see them.
Q Yott couldn't see them?
A I don't think anybody could see them.
Q We will see about that later on. You say you had a conversation with Mr. Nickel on that day?
A Yes, sir.
Q You are sure about that?
A Yes, sir, I am.
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Q Do you know Mr. Nickel when you see him?
A

Yes, sir. He is sitting right behind you.

Q That is the man you had the conversation with?
Yes, sir.
Now, when was this inspection made that you speak of when
you prepared the track for the official inspection?
134*
*A I don't know just what day that was. I know we
fixed it a few days before.
Q You went to work f9r the C. & 0. Railway Company about
six n1onths ago ?
A Yes, sir.
Q How long after you went to work for the railway company
did that official inspection take place?
A Right good while after that.
Q Right good while after that?
A Yes~ sir, about a month, something like that, maybe more or
less.
Q You went to work in October and the inspection took placeA
Q

THE COURT: He didn't say he went to work in October. You said that. It might have been September. If
it was exactly six tnonths, it was September.
WITNESS : I don't mean exactly six months, but
somewhere around there.
TI-IE COURT:

He did not define distinctly how

long.
MR. YARDLEY: That is what I want to know.
THE COURT: The foreman may have a record of it.
*BY MR. YARDLEY:

135*

Q You never worked on that crossing but once?
A

That is all.

Q That was previous to the official inspection?
A
Q
since?
A

Yes, sir.
You don't know of any ballast having been placed in there
No, sir.
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Q. You think the crossing is in the same condition now it was
then?
A Yes, sir, I know it is, unless there has been something thrown
out since.
Witness stood aside.
136*

J.

R. WRIGHT,

a witness on behalf of the defendant, being first duly sworn, testified
as follows:
Examination in Chief

BY MR. SPICER:
Mr. Wright what is your occupation?
Work on the section.
Q Under Mr. Robinson?
A Yes, sir.
Q Do you recall the day on which this accident occurred, the
collision between a train and Mr . .Nickel's truck?
A No, sir, I don't exactly remember.
Q I don't mean to remember the exact day, but you remember
it happening, don't you?
A Yes, sir.
Q Where were you at the tin1e?
A East of Rugby.
Q Working on the track?
A Yes, sir.
137*
*Q You are familiar with the location of this crossing?
A Yes, sir.
Q You know where it is?
A Yes, sir.
Q Have you done any work on that crossing since the day of
that accident?
A No, sir.
Q Do you know of any work being done on it?
A No, sir.
Q So far as you know is it in the same conditionA It is all right.
Q Is it in approximately the same condition now as it was on
that day except for such effect as the _weather might have on it?
Q
A
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A Yes, sir.
Q Is it fully ballasted?
A In good shape.
Q You have worked with that force continuously since the
time of this accident?
A Yes, sir, every day but what it was raining.
138*
*Q Do you remember the annual inspection?
A Yes, sir.
Q Has there been any work done on it since the inspection?
A No, sir. No; sir.

Cross Examination
BY MR. YARDLEY:

Q Did you look at that track the day of the accident?
I

WITNESS : Did I notice it?
MR. YARDLEY: Did you look at it?
A

No, sir, I did not.

Q You did not look at it on that day? You don't know what
its condition was on that day?
A It was in good shape.
Q You didn't look at it; you don't know from inspection; you
don't know from seeing it, what its condition was on that day, do
you?
A Yes, sir. It was in good shape.
BY THE COURT:

Q

Did you go down there that day to the crossing?
A Yes, sir.
Q Did you look at the road-bed?
Yes, sir.

*

139*
A

THE COURT: He asked you what did you see.
WITNESS : It was in good shape.
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BY MR. YARDLEY:

Q· In good shape?
A Yes, sir.
Q You couldn't see any ties, couldn't see any thin ballast or
anything of that kind?
A No, sir.
Witness stood aside.
140*

*SAM JAMES, (Col)

a witness on behalf of the defendant, being first duly sworn, testified
as follows:

Examination in Chief
BY MR. SPICER:

Q
A

Satn, what is your occupation?
Railroad section man.
Q You worked under Mr. Robinson on his section force?
A Yes, sir.
Q Were you working on that force last November at the time
of an accident, being a collision between a train and Mr. Nickel's automobile?
A Yes, sir.
Q Where were you when the accident occurred?
A I was with the force, working with the force east of Rugby.
Q Have you done any work on that crossing since that accident?
A No, sir, not since the inspection went over.
Q Was the inspection before the accident?
141 *
*A Yes, sir, inspection was before the accident.
Q So far as you know has any work been done on this
cross!ng by anybody else?
A No, sir, not to my knowing.
Q ' Do you know what condition this crossing was in on the
day of this accident?
A For six years time it had been in first class shape.
Q You had been working on the section force how long?
A For the C. & 0. company, I have been working 18 years this
coming June.

138
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Q How long have you been working on this particular section?
A

Six years.

Q You remember it being in good condition on the annual inspection?
A Yes, sir.
Q Was it possible to see the ties in the crossing?
A No, sir, you couldn't see in the crossing. You could see the
other side of where the crossing was at.
Q Was the ballast in between the rails?
A Yes, sir, level like they generally have it.
142*
*Q Was it tapered off on the side?
A It was a rise on both sides, yes, sir.
Q You had some crossing boards on the outside?
A Yes, sir.

Cross Exam,ination
BY MR. YARDLEY:

Q You say that that crossing has been in good condition for
15 years?
A No, sir.
Q How long has that crossing been in good condition?
A It has been in good condition since I have been there-six
years. I didn't say fifteen.
Q If it has been in good condition six years, I wish you would
explain to the jury how it comes that a number of people who have
been using that crossing have stalledTHE COURT: I ruled that ou,t about being stalled.
I ruled that the fact that other people may have stalled
there is not necessarily evidence of a bad crossing any more
143*
than the jury would con*sider the fact that other people
went across without stalling.
BY MR. YARDLEY:

Q
A
Q
A

'

Did you look at that crossing the day ot the accident?
Yes, sir, I looked at it.
You did?
Yes, sir.
Q Did you see anything wrong with it?
A No, sir, didn't see anything wrong with it.
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Q Didn't see a thing wrong?
A No, sir.
Witness stood aside.
144*

*]. R. WOODS,

a witness on behalf of the defendant, being first duly sworn, testified
as follows:
Examination in Chief

BY MR. SPICER:

Q What is your occupation?
A Locomotive engineer.
Q For the C. & 0.?
A Yes, sir.
Q How long have you been an engineer?
A Twenty-three years.
Q How long have you been running on the division of the
C. & 0. from Charlottesville to Gordonsville?
A Twenty-three years.
Q You are familiar with the location of the crossing about a
mile this side of Campbell?
A Yes, sir.
Q Were you the engineer operating the engine, or train, that
struck Mr. Nitkel's automobile on November 9, 1929?
A Yes, sir.
145*
*Q Mr. Woods, will you just state to the jury just what
you know about that accident; that is, when you first saw the
truck, when you saw it on the crossing and just what happened?
A Just after I passed over the bridge I started to sound the
whistle and completed sounding it and I came around and sighted the
car. As soon as I saw the car I applied the brake in emergency.
Q Was it possible for you to stop the train under those circumstances before it got to the crossing?
A No; sir.
Q Did the train go beyond the crossing?
A Yes, sir.
Q About how far?
A About eleven cars.
Q Now, what sort of train was that? Was it a regular scheduled train?
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A

Regular scheduled train.

Q Passenger train ?
A

Yes, sir.

Q Running from where?
A From Charlottesville to Washington.
*Q About how many cars did you have on that day?
A Ten cars.
Q In approaching this crossing, that is, when you were at the
bridge or trestle, which is some distance west of the crossing, at what
speed was the train then running?
A I should say between SO and 55 miles an hour.
Q Was that in accordance with your usual speed?
A Yes, sir. Sixty miles is the maximum.
Q It was about what time of day?
A About 1 :OS or 1 :06.
Q In the afternoon?
A Yes, sir.
Q Now Mr. Woods, you said you blew the whistle. Do you
know where the whistling post is for the crossing?
A Yes, sir. It is west of the bridge.
Q You blew the whistle as you went across the bridge?
A Just after passing over the bridge-over the bridge and
started to sounding the whistle.
Q What sort of whistle signal did you give?
A Two longs and two short blasts.
147*
*Q In approaching that crossing, it has been stated here
that there is a clear view, or that a person on the track west of
the crossing would have a clear view of that crossing for a distance
of ·1 500 feet or more west of the crossing. Will you state whether
or not you had such a view of the crossing?
A I did not.
Q Where were you located in the engine in approaching the
crossing?
A On the seat box.
Q Which way were you facing?
A Facing east.
Q Ahead of the train, looking ahead?
A Yes, sir.
Q \Vhat would prevent you from having that view of the
crossing?
A The engine in front of me. You can't see in front. It would
obstruct the view until I came on a straight line and straightened out.
146*
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Q Is there a curve also in approaching the crossing?
A There is a curve from the right to the left.
*Q That curve then is against you, so to speak?
A Yes, sir. You couldn't see the crossing.
Q The boiler of the engine would be right in front of your
vision, wouldn't it?
A It is about 40 or 45 feet from the seat box or at least the
back of the cab to the front of the boiler about between 40 and 45
feet.
Q Will you show the jury on this blue print where you have
to be before you would get a view of that crossing.
148*

THE COURT: Which side of the cab do you sit on?
WITNESS: Right hand side.
I

MR. SPICER: That is the regular engineer's side?

WITNESS:

Yes, sir.

A About this point indicating, about between 300 and 400 feet
from the crossing I judge by looking at it. About this point on the
blue print.
Q Did you see the crossing, or could you see the crossing at all
until the front of the engine had gotten around the curve and had
straightened out on the track?
A No, sir.
149*
*Q So, if the point of the curve, or the east end of the
curve, is shown on this blue print to be 746 feet from the ·
crossing, the engine would have to reach that point and the front part
of the engine would have to get beyond that, would it not? In other
words the engine and cabA Everything would have to straighten out back clear where
I was sitting before I could see.
Q Before you would have a view of the crossing?
A Yes, sir.
Q Th~t would place you of course, less than 746 feet away
from the crossing. Would it be possible for you, under the conditions
existing at that time, that is, the conditions as to speed and as to
grade and as to the size of train and the number of cars-would it
have been physically possible for you, or any other engineer, to have
applied the emergency brake in time to have stopped before reaching
the crossing?
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A

Not from where I saw the truck, no sir.

Q Could you have stopped even at a speed of 45 miles an

hour?
A

I don't think so.

Q Did you make as good a stop as you could?
A Did all that I could, yes, sir.
*Q You don't know of anything else you could have
done to stop any sooner?
A No, sir.
Q I believe .you stated that you were blowing the signal at the
time that you first caught sight of the automobile?
A Finishing up.
· Q Could you tell at the first instant whether or not the automobile was moving?
A No, sir, I could not.
Q Or whether it was really on the track?
A I could just see the rear end of it. When I first saw it in
the instant I didn't know whether it was moving or standing still.
The next thing I realized it was still in the same position.
Q And you put the brakes on then?
A Yes, sir.
Q Did the fact that you were running at that speed and the
wind coming against you affect your vision in any way?
A Yott could not see as well as if you were standing still on
the ground. Generally your eyes are focused.
Q Yott could not focus as quickly under those circumstances?
151 *
*A No, sir.
Q Did you see anybody trying to push the car at the time?
A Just after I applied the brakes I saw two men look like come
from in front of the car and start around as if they were going to
push it and I was too close on them and they ran out of the way.
They seemed to come from the front of the car. I didn't know what
they were doing there. They acted as if to push it away but they
did not, did not put their hands on the car. They ran off.
Q Do you know about how long a passenger car is?
A About 90 feet I think.
Q You had about ten cars ?
A Yes, sir.
Q So that under those circumstances it would take you a thousand feet or more to make a stop?
A Yes, sir. It did in this instance.
150*
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Q Even by ·applying the emergency?
A

Yes, sir.

Cross Examination
BY MR. YARDLEY:

Q Isn't it a fact that there is a straight track there of about
750 feet?
A I couldn't say. I have never been on the ground. It is
152* *not from a locomotive.
Q It is one thing I want to get clear. You are considerably above the ground when in the cab of the locomotive, are you
not?
A Yes, sir.
Q Don't you have a better outlook than a man on the ground?
A No, sir.
·
Q Just explain to the jury why you do not.
A That is, on a straight line I would probably, but not on a
curve.
Q Not on a curve, of course, I concede, but I am talking about
on a straight line. Now, you were on the right side of the curve and
could not see ahead until you got a clear track?
A Until the whole engine, cab and all straightened up with the.
track.
Q If the boiler was around, that would not give you a vision;
the cab had to go around too?
A The boiler would be in this position indicating, and I would
be leaning back until I straightened up. This would be the last point
that got on the straight line.
153*
*Q You had a fireman with you on that day?
A Yes, sir.
Q Isn't it his duty to keep a look out on a curve where the engineer can't see?
MR. SPICER: We object to that.
THE COURT: I don't think ther.e is any objection
to that ~Ir. Spicer, if he knows the duties of the fireman.
The fireman is his assistant perhaps in a way. I imagine it
would be all right to ask him whether he knows the duties
of a fireman in regard to looking out.
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MR. SPICER: I think it is a question of law.
THE COURT: A question of railroad regulation or
rules I think. I don't want him to answer the question as
a matter of law, whether it would be the legal duty but I
think he can answer whether or not it is a rule of operation
of the railroad or not. Go ahead.
MR. YARDLEY:
Woods?

You heard my question,

Mr.

WITNESS: Would you mind repeating it?
154*

*MR YARDLEY: I will repeat it. I don't know
·that I can exactly. I will do the best I can. Where you
are on a curve so that the view of the engineer is obscured
because of the curve, isn't it the duty of the fireman to
keep a look out?

A If he is not engaged in some duties in the cab, that is, firing
the engine. In between times it is, but his duties are to keep up steam
and look out between times if he is not doing something else.
Q What kind of engine was this you were operating?
A Passenger locomotive.
Q Did it have a stoker on it?
A Yes, sir.
Q On the stoker engines is the fireman required to do .much
shoveling of coal or anything of that sort?
A No, sir.
Q He can keep a look out a good deal of the time, can't he?
A He has a good deal of duties to perform with his gauges
and blowers that operate the stoker at the back of the boiler, and I
had just opened up the engine and he loked at his gauges to see if
they were all right.
He had a little peep hole to
155* *see that the coal was going in properly, and he was performing his duties.
Q At the time of passing the curve he was not keeping a look
out, was he?
A He was looking at the gauges and .setting his jets.
Q When the train was on this curve and you could not see
and your fireman was busy with other duties, there was nobody on
the look out that could see that crossing?
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A Nobody on the engine.
Q And, therefore, if anybody was in distress on the crossing
you could not see it; nobody could see it?
A Nobody could see it until I got around on that side..
Q And you could not see it until your cab had straightened
up after passing the point marked 746 on her~?
A Let me look at it (Examining blue print). Between three
and four hundred feet of the ·crossing is where I could see the car,
approximately.
Q How long is your engine?
A I don't know just how long it is; about 44 feet from the
cab, and the tank is about 20 or 25 feet.
156*
*Q You did not give the signal then until you were
within three or four hundred feet of the crossing?
A I said I could not see the car. The signal was given before
I saw the car.
Q Tell us just how far you were from the car before you gave
the signal.
A Just after passing over the bridge, just as the engine left
the bridge. How far that is I don't know.
Q Was it before or after you reached the whistling post?
A Afterwards.
Q After you passed the whistling post?
A Yes, sir.
Q Now, you were proceeding at what rate of speed?
A Between 50 and 55 miles an hour.
Q You had a train of ten cars?
A· Yes, sir.
Q If I understand you correctly, you did not apply your emergency brake until you were about two or three hundred yards--between
three and four hundred yards of the crossing?
WITNESS: Not yards.
MR. YARDLEY: Feet.
*A Between three hundred and four hundred feet, not
yards. As soon as I saw the car was not moving I applied
the brakes in emergency.
Q How far did you go after you applied the et:nergency brake?
A I went the whole train length and one car -beyond the crossing, about eleven cars, probably twelve with the engine.
157*
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Q I will try and get it correct this time. Between three and
four hundred feet from the crossing you applied the emergency brake
and you stopped about one car length beyond the crossing?
A East of the crossing-the rear car stopped.
Q The rear car of the train?
A Yes, sir. That would make the engine stand eleven or
twelve cars east of the crossing.
Q The rear of the train when it stopped was about five rail
lengths from the crossing, wasn't it? That would be somewhat near
right, wouldn't it?
A Rails are 30 feet long~ I said one car length. · It would be
about 90 feet. I would say it was just approximate with me. I don't
know just how many feet. I know it was as much as a car
length .
. 158*
*Q You didn't measure it though?
A No, sir.
Q It might have been more than a car length?
A It might have been more.
Q .No, there was 746 feet of clear track according to the drawing and you don't think you saw the truck before you were within
three or four hundred feet frotn it?
A I know I didn't.
Q What obscured your vision? There was 746 feet clear, and
engine would not be but how long, as a rough estimate?
A From where I was sitting to the front of it was 40 to 45
feet.
Q What I am trying to get at is why you could not see further
than three or four hundred feet.
A Because I could not see around the front of the engine.
Q But you had 746 feet?
A The engine was not on a straight line.
Q Wouldn't it straighten out in. 30 or 40 feet? It would not
take three hundred feet to straighten out, would it?
A To where I could see.
159*
*Q You are quite sure that even with a straight track
of 746 feet you could not see the crossing_ sufficiently to see
the truck on it until you got between three and four hundred feet?
A Yes, sir.
Q You had pasesd the whistling post before you. sounded the
signal?
A Yes, sir.
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Q You don't know exactly how close to the crossing you were
when you did sound it, do you?
A When I first sounded it I was passing off the bridge. Just
as I got off the bridge the first sound of the whistle was given.
Q When was the next? It would not take but a few seconds
would it?
A No, sir, not traveling at that rate.
Q Did you sound the whistle more than once?
A Yes, sir.
Q How often did 'you sound it?
A Four times.
160*
*Q Where were you when you gave the last blast?
A About 400 feet from the crossing.
··

Re-Direct Examination
BY MR. SPICER:

Q Your engine was moving pretty fast when you came around
the curve?
A Yes, sir.
Q
ou could not see as clearly as a man standing still looking
at the crossing?
A No, sir.
Q You did not have any reason to know that there was any
car stalled on this crossing, did you?
A None whatever.
Q What was the locomotive number on this· train?
A 466.
Q Even if you had seen it or been able to see it at 750 feet,
it would not have been possible for you to have stopped within that
space?
A No, sir.
161 *
*Q It would not have done much good in this case to
slow down as far as the truck was concerned?
A No, sir. The truck was standing.

X

Re-Cross Examination
BY MR. YARDLEY:
Q

If you had seen the truck, say 750 feet away, and had slow-
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ed down, you would not have struck it with the same force you did,
would you?
A Of course not.
Q And naturally would not have done as •much damage?
A I don't know about that.

Re-Re-Direct E .'ramination
BY MR. SPICER:

Q Just as a matter of calculation, Mr. Woods, taking the engine
approximately a car ,length, and ten cars, the train went a car length
beyond the crossing, which would be twelve car lengths of 90 feet,
which would be about 1080 feet, and assuming that the brakes were
put on in 300 feet, would you say that it took you about 1380 feet to
stop?
162*
*A That is right.
Q That is in accordance with your recollection?
A Yes, sir.
Re-Re-Cross Examination
BY MR. YARDLEY:

Q That is merely an estimate on your part?
Yes, sir.
You didn't make any measurement?
No, sir.
Q You would not say that it was not five rail lengths from the
crossing that the train stopped, would you ?
A No, sir.
Q Because you do not know whether it was; but yo.u estimate
it was at least a car?
A At least a car; it was at least a car east of :the crossing.
Q Might have been further than that?
·
A Yes, sir, might have been a car and a half.
Q Did you look at the condition of the crossing?
A No, sir.
A
Q
A

163*

*BY MR. SPICER:

Q
A
up.

Was there any damage done to the pilot of the engine?
Yes, sir. The pilot was mashed down and it had to be prized
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Q The pilot was mashed down?
A Yes, sir.

Witness stood aside.
*W. E. ESTES,

164*

a witness on behalf of the deefndant, being first duly sworn, testified
as follows:

Examination in Chief
BY MR. SPICER:

Q What is your occupation? ·
A

Fireman.

.

Q Were you fireman on the train that had a collision with Mr.

I

!

.

. Nickel's automobile truck in last November?
A Yes, sir.
Q What were you doing as the train left Rugby, or passed
Rugby?
A I started to adjust the stoker at that time. I was looking
inside the cab.
Q Was it necessary to adjust the stoker?
A You have to see whether it is in operation and whether it
is feeding coal properly.
Q That is part of your regular routine?
A Yes, sir, that is my duty.
165*
*Q That requires you to look towards the boiler?
A Yes, sir.
Q What do you have to do?
A You have to turn it on and adjust the jets and see that they
are blowing properly and look at your gauges and see that the coal is
feeding in the fire box.
Q While you are doing that it requires you to take your gage
off the rail, does it not?
A Yes, sir.
Q You were engaged in that at that time?
A Yes, sir.
Q Would that require some little time to do that?
A Yes, sir.
Q And it was necessary for you to do it at that time?
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A

Certainly.

Q In approaching this crossing, assuming that both you and
Mr. Woods were on the look out, you would have a better view of
· the crossing?
A Yes, sir.
Q Because the curve would be in your favor ?
A Yes, sir. I think I could have seen it about the time we
were through the bridge probabiy.
166*
*Q About how close was it when you did see it?
A I saw it about the. time the engineer did. I did not
know whether it was moving or standing still at the time.
Q Did either of you do anything at that time?
A I started holloing to him to apply the brakes. About that
time he put the brakes on.
Q You had taken your attention from the gauges?
A Y ~s, sir, and looked out.
Q Do you know whether or not he was or had been sounding
any whistle signals in approaching the crossing?
A He was blowing the whistle just as he went across the bridge.
Q You felt the brakes go on, of course?
A Sure.
Q The train went on beyond the crossing?
A Yes, sir.
Q Stopped the other side of the crossing?
A Yes, sir.
Q Was there anything you could have done after seeing the
truck to have stopped the train?
A No, sir, nothing I could do after he applied the brakes.
167*
*Q You were situated on the left side of the engine?
A Yes, sir.
MR. SPICER: The witness is with you .
.BY THE COURT:

Q Is there any rule of your company requiring the fireman to
keep a look-out on approaching a road crossing where there is a curve
which prevents the engineer from looking out?
A No, sir. It does not specify any particular place. It says
the fireman will look out as much as practicable.
Q It doesn't especially require you, where there is a curve where
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the engineer cannot see the crossing, to be on the look-out at that
,
point?
A No, sir, only to look out as much as we can when practicable
for signals and for the approach of anything on the track.

Cross Examination
BY MR. YARDLEY:
Q
A

How long have you been rtt!lning--over that track?
I think about 17 years.
Q Seventeen years ?
168*
*A Yes, sir.
Q You must be somewhat familiar with that track in
seventeen years?
A Yes, sir.
Q On an ordinary clear day when you are going around that
curve how far can you see?
A I would say from the bridge you could see the crossing
plainly.
Q A draftsman of the Chesapeake & Ohio Railway Company
has testified that there is a clear vision there of 2021 feet where a man
is standing on the ground. Now, in coming on an engine on a curve
that way (I mean on your side of this particular curve), you can see
just as far, if not further, fron1 the engine than you could on the
ground, couldn't you, because you are up high?
A No, sir.
Q Why not?
A There are telegraph poles and signals and very probably
some bushes and things along there that would obstruct.
169*
*Q But you are above the bushes aren't you?
A Not above that signal.
Q But you can see a long distance, can't you, on that curve?
A I have noticed often since this happened that I could see
plainly from the bridge.
Q From the bridge?
A Yes, sir. ·
Q That bridge is over 1400 feet from the crossing. Now it is
testified that the train was stopped in between 1200 and 1500 feet.
If you had been able to keep a look-out and had notified the engineer
promptly and he applied his brakes, he could have stopped the train
before hitting the truck, couldn't he?
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A Yes, according to those figures he could.
Q How often are you required to take care of this stoker and
things of this kind?
A You have to look off and on anywhere along/ the road, no
particular place. You. have to keep practically a lookout all the
time.
Q Did you have to get down from your seat?
A No, sir.
170*
*Q Just have to glance and see that they are all right?
A Yes, sir. -.
Q How long was it, do you suppose, that you were not keeping a lookout, that you were just engaged in watching your gauges and
other things ?
A I don't know. Probably a minute or something like that.
Q Where was it that you first drew your attention to· those
gauges? About Rugby?
A No, sir, after we had passed Rugby.
Q You didn't see the truck on the track until the engineer saw
it?
A No, sir-after we crossed over the bridge.
Q ·How long have you been with the C. & 0. Railway?
A Seventeen years.
Q Seventeen years?
A Yes, sir.
Q In what distance ordinarily can a train, going at the rate of
speed this train was going--How fast was this train going?
A Between 50 and 55 miles an hour.
Q In what distance can' a train, going at that rate of
171 * *speed, be stopped by the application of the emergency brakes?
MR. SPICER:
is given.

I don't think sufficient information

THE COURT: Depends on the grade and the momentum of the train, and it would be affected by the number of cars. I think you would have to ask the question
a little more definitely.
·
MR. SPICER: I don't know whether the witness is
qualified or not.
THE COURT: You can ask him his experience.
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BY MR. YARDLEY:

Q I would like to ask, from your experience, if you could state
to the jury (I make it specific) in what distance on the same grade
you wete traveling on that day, the train on which you were operating could have been stopped at the rate of speed you were going?
A It was figured out a while ago it was thirteen hundred feet.
That is what actually happened that day. That is the best I can tell.
He did all that he could to stop it.
Q Do you recall whether the whistle was blown for Rugby?
172*
*A No, sir, wasn't blown for Rugby.
Q How often did Mr. Woods blow the whistle?
A Blew four blasts.
Q When did he make the first blast?
A Just after crossing the bridge.
Q He had passed the whistling post then?
A Yes, sir, a little bit beyond it.
Q When did he make the last blast?
A I couldn't say exactly. I suppose he was two or three hundred feet from the crossing, something like that.
Q After he had applied the emergency brake?
A No, sir. He released the whistle cord before he applied the
brakes.
Q Didn't Mr. Woods blow two or three short blasts just before
he applied the emergency brakes?
A No, sir. I don't think any short ones. ~e blew the regular
whistle.
Q Blew four times?
A Yes, sir.
Re-Direct Ezamination
BY MR. SPICER:

173*

Q It takes some time to blow the regular crossing signal ?
*A Supposed to be about thirteen seconds.
Q Two longs and two shorts?
A Yes, sir.
Q That is the crosisng signal ?
A Yes, sir.
Witness stood aside.
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*H. C. MILLER,

a witness on behalf of the defendant, being first duly sworn, testified
as follows:

Examination in Chief
BY MR. SPICER:

Q What is your occupation?
A.·' Conductor, C. and 0.
Q Passenger conductor?
A Yes, sir.
·
Q Were you conductor on this train that had a collision with
Mr. Nickel's truck?
A Yes, sir.
Q In last November?
A Yes, sir.
Q Tell what you know about this accident. Where were you in
the train?
A I was in the diner, the seventh car behind the engine.
Q What was the first you knew about it?
A The first I knew about it; the first thing I knew, I felt the
brakes go on in emergency. I went to the car ahead of
175* *that and by that time passed the road crossing, and I could
not imagine what it was there until I seen it.
Q I{new something had happened?
A Knew something was wrong, but couldn't see what it was; so
we stopped, and then I went on back down to the road crossing.
Q Did you have any conversation with Mr. Nickel?
A I saw Mr. Nickel down on the end of the bridge. I got his
name and found out it was his car.
Q Did he say anything about how it happened?
A Yes, sir. I asked him how it happened.
Q What did he say?
A He told me his engine stopped on him.
Q Did he say anything about the crossing being in bad shape?
A No, sir, wasn't anything said about the crossing being in
bad shape.
Q Said his engine stopped on him?
A His engine stopped on him.
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Q Did he say anything to indicate to you that the railroad was
at fault?
*A No, sir. I was talking to him when the engineer
came up, and the engineer asked him what was the matter; if
he had it parked on there. It seems he had been on the crossing quite
a little while. I asked him again, then I says, "What is the matter
with the engine it should stop?" He said it went bad and stopped on
him ; that was all. The only thing he had left of it was his crank
handle. That was lying over on the bridge by him.
Q He couldn't get very far with that?
A Couldn't work that.
Q That is all you know about the accident, isn't it?
A Yes, sir.
Q The train went beyond the crossing?
A Yes, sir. We went a little more than a car length beyond the
crossing.
Q You distinctly felt the emergency brake go on?
A Oh, she went on.
Q How long have you been a conductor?
A Thirty-nine years.
Q Do you know when the application of the emergency brake is
made?
177*
*A Yes, sir.
Q This was a through train, wasn't it?
A Yes, sir.
Q You didn't stop at Rugby?
A We stopped at Keswick that day.
Q Didn't stop at Rugby?
A No, sir, no schedule stop, but that day we did.
Q Didn't load any passengers on?
A Nearly all got off and went back to see what was the matter
with it.
Cross Examination

- 176*

BY MR. YARDLEY:
Q Did you see that truck after the train struck it?
A Yes, sir.
Q It was in a right bad state of health, wasn't it?
A He didn't have nothing. He had the biggest part with him
when he had that crank handle.
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Q He had the biggest part?
A

Yes, sir.
Q There is no doubt in your mind· but what the train struck
that truck,. is it?

178*

*WITNESS: Sir?
MR. YARDLEY : There is no doubt in your mind
but what the· train struck that truck?

A

Oh, she hit it.

BY THE COURT:

Q Did you look at the roadbed at the crossing at that time,
notice it particularly?
A Well, I did look to see if the track and everything was all
right there. That is a habit. I did look to see, and I noticed. nothing
wrong about that crossing, not a thing.
Re-Direct Examination
BY MR. SPICER:

Q You had a natural interest, didn't you, to see how the accident happened?
A Yes, sir, to notice the tracl< to see if it should be a bent rail
or anything like that when we hit like that. Yes, sirree, I did! look. I
saw nothing wrong about the crossing and· nothing wrong with the
rails.
Re-Cross Examination
BY MY. YARDLEY:

Q Is that anything like the truck looked after the train
*struck it? (Handing witness photograph.)
A That is turned wrong side up. He should be on this
side and taken the picture to see the number of the license. Then I
would know what it was.
179*

THE COURT:
tures?

Do you want to introduce the pk-
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MR. YARDLEY: Yes, sir.
NOTE: Photographs filed and marked "Ex. Miller
No. 1" and· "Ex. Miller No.2."

Q Do you remember Mr. Nickel making a mark where the train
stopped? Do you remember his making a mark where your train
stopped, where the back end of it stopped?
THE COURT: He asked whether Mr. Nickel made a
scratch on the rail or track where the rear car was.
MR. YARDLEY: That is what I mean.
Mr. Nickel hadn't been to the rear of our train when I left
there. When I left Mr. Nickel, he was standing on the bridge,
180* and I went direct to the engine, and we changed *the pilot and
pulled it off the rail, and if Mr. Nickel ever made a mark on
there, he made it after I went to the engine.
Q He didn't do it in your presence?
A No, sir. ·
Q You remember him going with you at that time when you
went towards the engine, do you? You don't remember Mr. Nickel
going with you?
A I don't remember seeing Mr. Nickel from the time I left.him
standing on the bridge. I don't remember him asking me any question
about his marking on the rail there.
Q I don't mean to say he did ask you any question. about marking the rail. I just asked you if you saw him make· a mark on the
rail where the last car was to show where the rear end of the train.
stopped. You don't remember that?
A No, sir.
Q How long have you been running on the C. & 0.?
A Thirty-nine years.
Q Thirty-nine years ?
A Yes, sir.
Q Do you know in what distance a train can be stopped under
various conditions?
181 *
*A Well, one of these trains going up hill can be stopped
in a very short distance.
Q What would you call a short distance? I really want to
know; I don't know.
A
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A

Well, a train and a half or two train lengths.

Q Going on a level?
WITNESS : Running fifty-five miles an hour?
MR. YARDLEY: Yes, sir.
A

You are going to need a quarter of a mile or more.

Q Have you ever known one to be stopped within a quarter of
a mile?
MR. SPICER: I don't think that is proper.
don't profess to be a locomotive engineer, do you?

You

WITNESS : No, sir, but I have flagged so many of
them I know where they stop, and I could stand them on
their head and stop them.
BY THE COURT:

Q Do you know whether this is a grade up or down or on a
level at this point?
A Yes, sir.
Q What is it?
182*
*A It is a little bit ascent.
Q A little bit going up?
A yes, sir, a little bit, just lightly, but almost dead level there.
·THE COURT: Taking this train and the speed it was
going, Mr. Yardley asked you about what length do you
think it could be stopped in.
WITNESS : The emergency brake was applied and it
stopped.
THE COURT: Do you think it could be stopped any
quicker?
WITNESS: No, sir. I think it stopped well.
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BY MR. YARDLEY:

Q You didn't know anything about the accident until after it
occurred?
A Until after it occurred.
Q All you know is what somebody told you about it?
A All I know is what I seen after it all happened. I was attending to my end as hard as I could. When the thing went into
emergency it was my duty to look after that end of it.
Q Principal thing you saw was the truck and crank handle?
A Yes, sir.
Witness stood aside.

183*

*S. L. LOWRY,

a witness on behalf of the defendant, being first du1y sworn, testified
as follows:

Examination in Chief
BY MR. SPICER:

Q What is your occupation?
/

A Flagman. .
.
Q Were you flagman on the train in collision with a truck of
Mr. Nickel's last November?
A Yes, sir.
Q Where were you as the train approached the crossing?
A In the rear sleeper.
Q What was the first thing you knew of anything happening?
A The first I knew was when the brakes went into emergency,
and when the train came to a stop I got up and went out on the platform and got my flags to go back and protect the train against No. 44
immediately.
Q You got up?
A Yes, sir, and went back.
184*
*Q When you got to the crossing was Mr. Nickel there?
A Yes, sir, Mr. Nickel and some one else was standing
on the crossing. I asked him if it was any one hurt. They said it was
not. I asked how come him to get hit then. He said that he stalled
his engine. That is all that he said. I went back to fla:g.
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Q He didn't say anything about the crossing' being in bad condition?
A No, sir.
Cross E.:ramination
BY MR. YARDLEY:
Q
A

You know nothing about the accident?
No, sir.
Re-Direct Examination

BY MR. SPICER:

Q You flagged No. 44, didn't you?
A Yes, sir.
Witness. stood aside.

185*

*P. D. WHITE,

a witness on behalf of the defendant, being first duly sworn, testified
as follows:
Examination in Chief
BY MR. SPICER:
Q
A

What i.s your occupation?
Road Foreman of Engines.
Q Are you familiar with the operation of locomotives?
A Yes, sir.
Q You have operated them, yourself?
A Yes, sir.
Q How long have you been in that sort of work?
WITNESS : How long have I been with the company?
MR. SPICER: In general locomotive work.
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Twenty-six years.

Q Are you familiar with the height and size of engine No. 466?
A
Q

Class F-16 engine.
How long is that engine?
A Total length of engine and tender is 76 feet, one inch.
186*
*Q What is the distance from the pilot to the cab?
A Back end of the cab to the pilot is 44 feet, 5 inches.
Q Do you know whether or not in going around a curve, the
curve being against the engineer, the boiler and front part of the
engine would obstruct the view of the engineer ahead?
A Yes, sir. The engineman hasn't full view of the track until
the engine straightens out and he is straight with the track.
Q So that, in approaching this particular crossing where there
was only a distance of 746 feet of straight track before reaching the
crossing, it would be necessary, the curve being against the engineer
in approaching the straight track, for the locomotive to straighten out
on the straight track before the engineer could see?
A Before the engineer had a view of the track ahead of him.
Q Y ott heard Mr. Woods' testimony a few minutes ago, didn't
you?
A Yes, sir.
Q As to where he applied the emergency brake and as to
187* *where the train stopped?
A Yes, sir.
Q As a man experienced in railroad operation, will you state
whether or not you think that was a good stop under the circumstances?
A I think-! know that is about approximately the length it
takes to stop a train of that nature at that speed.
Q The distance in which you can stop a train, of course, varies
a great deal in accordance with the facts-the speed, the grade, and
braking power?
.
A Varies ; but our brakes, both car brakes and locomotive, are
maintained at high standard, as well as any railroad.
Q Do you think, under the circumstances that have been stated,
that a stop could have been made any ·sooner?
A No, sir.
.
Q Or in any materially shorter distance?
A No, sir.
Q Do you think it would have been physically possible to have
stopped the train within a distance of a thousand feet under the circumstances ?
·
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188*

*A That varies. You can't set up any fast rule as to
that. You stop a train in different distances. It varies from
900 to 1,200 feet at that speed with emergency application.
Cross E.t·amination

BY MR. YARDLEY:

Q I understand you to say a train can be stopped in from 900 to
1,200 feet, going at the rate of speed of between fifty and fifty-five
miles an hour, on a level track ; is that correct?
A There are two ways of stopping a train. The question you
ask me is with the emergency application, or service application?
MR. YARDLEY:
application.
A
Q
A

Suppose we take the emergency

(Continued) It runs from 900 to 1,200 feet.
It should be stopped in 1,200 feet?
May go over it a little bit.

Q But it is possible to stop it in 1,200 feet?
A

Varies from 900 to 1,200 feet.
Q Then, if a fireman was on the lookout and saw a truck
189* *on a crossing 1,400 feet away and promptly notified the engineer, it would have been possible for the engineer to have applied the brakes in time to have kept from hitting the truck, would
it not?
MR. SPICER·: I don't think that is relevant.
MR. YARDLEY: He is their expert witness. They
have been propounding hypothetical questions. It is only
fair I should do so.
THE COURT: You are asking something that there
is no proof of; that the fireman saw this truck at that distance. He has already answered the question, that a train
of this size, going at the rate of speed, at this. location,
could have been stopped in from 900 to 1,200 feet, as I
understand. Is that right, Captain White?
WITNESS: Yes, sir.
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THE COURT: You can argue to the jury the fireman
might have seen it; but that is not a hypothetical question.
Y ott are asking the witness something it doesn't take a witness to state. The jury knows, if a train can stop in 1,200
feet, it can *stop in 1,400. Everybody knows that. You
don't have to ask a witness that.

BY MR. YARDLEY:

Q Where a train is going at forty-five miles an hour on a track
slightly up grade, what distance can it be stopped in?
A Very little difference between forty-five and fifty-five miles
~hoo~

·

Q It would be about the same distance ?
A You figure it about the same distance.
Q Mr. White, are you familiar with the regulations in regard
to keeping a lookout on trains?
A Yes, sir.
Q What is the regulation in regard to, or is there any regulation in regard to a curve which is such that the engineer cannot see the
track ahead? Is the fireman required to keep a lookout?
A The fireman is required to keep a lookout as much as possible,
but the fireman has duties to attend to as well as the engine191 * man. On this particular occasion this train *had drifted down
the hill from Keswick, and the jets had been closed off, and it
is the custom to open the throttle and give the engine steam just after
passing Rugby. Of course, the fireman has to go through with all his
duties again of setting the stoker, and he has a specified amount of
steam to turn on the stoker, and he has two jets to regulate, one on
each side of the fire box. At the same time he has to see that the
verticals of the stoker where the coal is fed to the fire box are not
stopped up ; also there is coal in his trough, which is behind him.
These steam gauges or stocker jet gauges are a little bit to his right,
back of the boiler head. While he is doing that and looking at the
verticals on each side of the fire box, he can't be looking ahead of the
engine on the track.
Q How long does that take?
A I have never timed it.
Q You have d!~>ne it frequently, haven't you?
A Oh, yes.
Q You don't know how long it would take?
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A I never have timed it. I don't know just how long it
would take, but it takes long enough to take his view *off the
track. We require firemen to keep a lookout as much as
possible.
Q I want to get this one thing straight about when the engineer
can see, when he comes on a curve, whether the view is obstructed and
all that.
Q Y ott said from the end of the engine to the cab is forty-four
feet, five inches?
A From the back end of the cab to the pilot beam forty-four
feet, five inches. Now, the engineer's seat box is inside the cab. He
is sitting on the seat box, which would possibly throw him two feet
ahead of that. ·
.
Q The pilot beam wouldn't act as an obstruction, would it?
A No, sir, but that is on the front of the engine.
Q But how much of the engine would actually obstruct his view,
what length.
A The same length I have told you. The front end of the
smoke box is about even with the pilot beam.
Q Take it on this curve. (Exhibiting blue pdnt.) Here is 746
feet of clear track before. he strikes the curve. Now, what distance
should an engineer coming onto that be able to see?
192*

193*

*WITNESS: To see 746 feet?
MR. YARDLEY: Clear track.
WITNESS : Is that west of the crossing or between
the crossing and the curve?
MR. YARDLEY: Between the crossing and the
curve. You are going from th~ curve onto the clear track
and you have a view from that curve straightaway towards
the crossing of 746 feet. Now, when ought the engineer to
be able to see that crossing?
·

A The engineer can see when the engine straightens up in line
with the straight track. Then he has a view of the track ahead of him.
Q He ought to be able to see the crossing at least six hundred
feet, can't he?
A When the engine straightens with the straight track he
can see.
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Q When would that be?
A I can't tell you without going down there and measuring it.
We have quite a lot of track and I can't keep the differen~angles of
curve in the territory I have to cover.
194*
*Q Then, if his engine straightens up at 700 feet, he has
a clear view of 700 feet ahead, hasn't he?
·
A He can see when his engine is straight with the straight
track.
Q I wish you would take this diagram. Here is 746 feet of
clear track before it strikes the curve. What I want to get at is when
would the engineer have a clear vision coming on this curve here;
when would he have a clear vision of the crossing, in what direction?
A . Mr. Yardley, the locomotive boiler is set on a frame. The
fran1e sets the wheels back. That boiler has got to be straight with
the middle of the track before the engineman has a view .of the track
ahead of him. It has to be straightened out straight with the track
before he can see.
Q In 44 feet of straight track it would get straight, wouldn't it?
A He is 44 feet back of the smoke box-the front of the boiler.
Q Has the entire engine got to be straight before he can see, or
just the front of the engine?
A The entire engine, all in front of him has got to be.
195*
*Q All in front of hitn?
A Yes, sir. Doesn't make any difference about the tank;
the tank is behind him.
Q That 76 feet, one inch, does that include the tank?
A Yes, sir-rear of the tank to the pilot beam, in that type of
engines. It does not apply to all engines.
Q We are talking about this particular type of engine now. As
soo~ as he gets on a piece of track that is 44 feet, we will say 45 feet,
as soon as the entire engine gets clear 44 feet (the engine has passed
the curve 44 feet) his engine is straight, shouldn't it be?
A Whenever the engine is straight with the track; when he has
gone out of the curve and the engine has straightened up straight with
the track, then he has a view through the front cab window or out the
side. We have a clear window, the front of the cab window; he
doesn't have to look through glass. The window is elevated so he has
a plain view.
Q If he had passed the curve and got on the straight track so
his entire engine is straight, he can see right clear ahead?
196*
*A When he straightens up with the track, he can see.
Q His engine would straighte!l up with the track in its

,-.
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length, wouldn't it? When the length of the engine has passed the
curve and the whole engine would be on the straight track, his vision
would be <;lear, wouldn't it?
A As soon as he is on a clear view with the track, or when the
engine is straight with the track, then he has a view of the track just
ahead of him.
Q He would have that view when he was on a piece of track the
length of his engine that was absolutely straight?
A Depending upon the degree of the curve~
Q I mean when he passed the curve?
A When he is out of the curve o~ the straight track, he can see.
Witness stood aside.
DEFENDANT RESTS.
197*

*R. A.

GARR~SON,

a witness on behalf of the plaintiff, being recalled in rebuttal, further
testified as follows:
·
Er~·amination

in Cltief

BY MR. YARDLEY:

Q Mr. Garrison, did you inspect this crossing soon after the
accident, or immediately after the accident?
A No, sir, it was before.
Q Before the accident?
A Yes, sir. I didn't see it afterwards.
Q How long before the accident?
A About three days, I crossed it.
Q Three days?
A Yes, sir.
Q Have you seen the crossing lately?
A Within three weeks, I reckon, probably three weeks, might be
longer than three weeks.
Q Has there been any change in its condition?
A It is filled up more than it was then. It is properly level now.
Q Was it properly level the first time you saw it?
198*
*A No, sir, it was not. Before the wreck it was not. I
crossed over three days before Mr. Nickel had the wreck.
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Q Is there any indication that there has been ballast put in
there?
A It has been either put in there or the rocks swelled, one or the
other.
Q Have they swelled very much?
A It is probably level full.
Q Was it level full when you inspected it before?
A No, sir, it was not. Like I told you this morning, it was
around three or four or. four and a half inches from the top of the
•·
rail.
Q How is it now?
A Probably full. It was three weeks ago. I haven't seen it
since three weeks ago. It was either some put in there or the rocks
swelled, either one or the other. It is full now, or was three weeks
ago; I havn't seen it since then.
Q W as'nt in the same condition three weeks ago as at the time
of the accident?
A No, sir.
Witness stood aside.
199*

*CHARLES WALKER,

a witness on behalf of the plaintiff, being recalled in rebuttal, further
testified as follows :
E.1:amination in Chief

Q Mr. vValker, did you look at this crossing about the time of
the accident, either soon before or shortly after?
A Sunday evening between two and three o'clock after the
accident.
Q The day after the accident?
A Sunday after the accident.
Q I-!ave you seen that crossing lately?
A Yesterday evening about sunset.
Q Has there been any change in its condition?
A Yes, sir.
Q What was the change in its condition?
A It was filled up about three or four inches between the guard
rails.
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Q Is there any indication that ballast has been pla.:ced there since
the accident?.
A It is much finer and much fuller. Somebody has put it there
since I first saw it.
200*
*Q When you first looked at it Sunday after the accident, did that crossing look anything like that? (Handing
witness photograph identified by witness Dementi.)
A No, sir. That .is like it looks now.
Q It didn't look the same then?
.
A No, sir. It was very rough here (ilndicating), and, if a
buggy went in here and the· horse happened to make a lunge it would
pull it over here.
Cross E.-ramination
BY MR. SPICER:

Q The rail itself is not n1ore than about four or five inches, or
five inches above it, is it?
A It wasn't much there before that.
Q The guard rail is not as high as the outside rail ?
A It is about like that (Indicating), but you jump over that
into a hole, then had to jump back.
.
Q You say wasn't any ballast there at all?
A I didn't say it wasn't any, but it was some coarse onces but
nothing like they are now.
\Vitness stood aside.
201*

*MRS. ANNA NICKEL,

a witness on behalf of the plaintiff, in rebuttal, being first duly sworn,
testified as follows:

Examination in Chief
BY MR. YARDLEY:
Q Mrs. Nickel, you are the wife of the plaintiff in this suit?
A Yes, sir.
Q I wish you would please state to the jury whether you went
to the scene of the accident after it occurred?
A Yes, I did.
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after?
A
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Were you there at the time Mr. Robinson came up, or soon
I was there when he was there.

Q Do you remember hearing Mr. Robinson say anything about
whether the whistle was blown for the crossing or not?
A He said that they didn't .blow for the crossing. He heard
the short whistle and he expected them to call him and his men, but
they didn't call him.
MR. LEAKE : I object to that. He has never laid
the foundation for it.
202*

*THE COURT: Objection sustained. You have to
ask Mr. Robertson as to whether he had this conversation.
If he denies it, you can ask her whether he did.
MR. YARDLEY: I asked Mr. Robinson if he had
made the statement to Mr. Nickel that they had not blown
the whistle, and he denied· it; and Mrs. Nickel was present
at the time the conversation took place.
THE COURT: Was he talking to you or your husband?
WITNESS : He was talking to different ones.
THE COURT: I don't recall your asking him whether he said anything to this lady or not.
WITN'ESS: He didn't say anything to me.
THE COURT: If you did ask him whether he did
make that statetnent to this lady and he denied it, you can
ask her.
MR. YARDLEY : I meant did he make that general
statement to the people that were there.
that.

THE COURT: That is all. right if you asked him
·
MR. YARDLEY: I asked him that.
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THE COURT: You can ask Mr. Robinson now.

203*

*MR. YARDLEY: Mr. Robinson, did you tell Mr.
Nickel that they didn't blow the whistle for the crossing?
MR. ROBINSON:

No, sir, I didn't tell anybody

that.
THE COURT: Now, go ahead.
BY MR. YARDLEY:
Q Mrs. Nickel, what did you hear Mr. Robinson say?
A I heard him say that they hadn't blown the whistle for the
crossing; that he heard the short whistles and knew there was something wrong and expected them to call him, but they didn't call him,
so he went because he thought there was some accident.
Q Mrs. Nickel, you are familiar with that crossing?
A Yes, sir.
Q Did you look at it soon after the accident occurred?
A Yes, sir, I did.
Q Did you look at it soon after the accident occurred?
A Yes, sir, I did.
Q Will you please state to the jury the condition that crossing
was in at that time?
A Very bad condition. In the first place a very short, steep
approach from the west coming home, and it was hollowed out be.
tween the rails so that in places you could see the ties.
204*
*Q Has there been any change in its condition recently?
A Yes.
Q State to the jury what that change was?
A It has been filled in with ballast between the rails, and sometime in January I saw the men working there. I crossed there, and
most of it has been filled up.
Q Do you know what time in January that was?
A I couldn't say what day but it was sometiltle in January.
Q Did you see anybody working on that track along about the
20th of February, the day before the photographs were taken?
A Sometime in February I saw some one taking photographs;
looked as though they were of the engine, and also saw some with
shovels working on the crossing at the time.
Witness stood aside.
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*P. F. NICKEL,

205*

a witness on behalf of the plaintiff, being recalled in rebuttal, further
testified as follows:
Examination in Chief
BY MR. YARDLEY:

Q Mr. Nickel, just state to the jury if there has been any change
in the condition of that crossing since this accident occurred?
A Yes, sir, there has.
Q What was it?
A The center of the track has been filled up.
Q Any ballast been put in there?
A Yes, sir: It is in a whole lot better shape than it was the
day of the accident.
Q Any new plank been put in there?
A Not since the accident that I know of.
Q Do you know when that new ballast was put in there?
A No, sir, I do not.
Q You are· sure it has been put in there, are you?
A Yes, sir.
Witness stood aside.
206*

*H. F. NICKEL,

the plaintiff, in his own behalf, being recalled in rebuttal, further
testified as follows :
Exami11ation in Chief
BY MR. YARDLEY:
Q A man named Price testifi,ed to a conversation with you
after this accident. I wish you would state to the jury if such a conversation ever took place?
A If that man was there at the time, I don't recollect it. Certainly I know he never had no conversation with me in regard to that
wreck. If I was to say I never saw the man before, I couldn't tell
the truth. I believe I have not. I don't deny that he was there, but,
if he was there, I don't remember seeing him.
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Q Did you ever have any conversation with him?
A Not that I know of.
Q Has there been any change in the condition of that track since
this accident occurred ?
A Yes, sir.
Q I show you a picture which has been introduced in evidence.
(Ex. Dementi No. 3.) I wish you would state whether that shows
the condition of the track at the time the accident occurred?
207* ·
*A No, sir, it does not.
Q In what particulars does it differ from the condition
of the track at the time the accident occurred?
A The ballast has been replaced. It is finer material in it than
it was at that time and much more of it.
Q Is the crossing more passable now than it was at the time the
accident occurred ?
A Yes, sir.
Q Have you made any experitnent to see whether you· can push
your truck off the track in the condition that it is in now?
Q What is the result of those experiments?
A Yes, sir.
MR. SPICER: Wait a minute.
THE COURT: He will have to show it was the same
kind of truck, in the same condition, and the gears were in .
the same position and brakes in the same position, and
everything else, in order to make any comparison of that
sort.
MR. YARDLEY:
question.

All right.

I will withdraw the

*Q Did you hear Mr. Robinson make any statement ingard to the whistle being blown ?
A Well, the only thing-He didn't make what you would say
a real statement to any one personally, but he was talking to different
ones that were there, just talking along, and he said he didn't hear
it blow the whistle for the crossing, but he heard the short whistles and
he expected to be called; he thought something was wrong; and as a
rule they called in the section force; but, when he didn't heat no
signals blown, he came down later on. He said he would come down
any way.
208*
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THE COURT : Mr. Yardley, those little photographs
you introduced, showing; the condition of. that wrecked
car, were handed to one of the witnesses. They were permitted to go into testimony without any objection, of
course,, but they have not been proven by anybody that
took them. I want it understood now that they are admitted in evidence, Mr. Leake or Mr. Spicer, or Mr. Yardley will have to prove then1. I assume you are not making
objection to them, because he handed them *to one of the
witnesses, and he said they looked like the wrecked car.
The usual way to prove them is by the man who took them.
If Mr. Spicer ·or Mr. Leake are not making any point, they
could be considered in. ·

209*

MR. SPICER: If 1\IIr. Nickel says they represent the
true condition of the truck, that is all right.
BY MR. YARDLEY:

Q When were they taken, Mr. Nickel?
A

I took them the next day.

BY THE COURT:

Q You took them and developed them, yourself?
A

Mr. Harmon developed them.
Q Took them to the photographer who developed them?
A Yes, sir.
Q They are pictures of the condition of the truck the day after
the accident?
A Yes, sir.
Q They are pictures of the condition of the truck the day after
the acicdent?
A Yes, sir. I am not sure it was the next day, but within a
week, I would say.
210*

.
THE COURT: The trouble is you put them in in
an irregular way, and unless counsel have agreed to waive
the irregularity, I want it to be understood now so that
there will not be any question raised when it is too late to
raise it.
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MR. LEAKE: Mr. Nickel's statement goes in.
THE COURT: All right. There is no objection to
the photographs.
Witness stood aside.
*S. M. BUTLER,

211*

a witness on behalf of the defendant, in sur-rebuttal, being first duly
sworn, testified as follows :

Examination in Chief
BY MR. SPICER:

Q
A

Q

Are you connected with the Chesapeake & Ohio Railway?
Yes, sir.
Did you happen to visit the scene of this accident within two
days after the accident occurred?
Yes, sir, I visited it three days after the accident.
Did you have occasion to make a photograph of the ·cross-

or three
A
Q
ing?
A I did, within a week after the accident.
Q I will ask you if you can identify that as a photograph taken
by you? (Handing witness photograph.)
A Yes, sir.
MR. SPICER: We offer that in evidence.
NOTE:
No. 1."
212*

Photograph filed and marked "Ex. Butler

*BY THE COURT:

Q How close was the camera sitting from the ground when
that picture was taken ?
A Very close to the ground.
Q In order to get the levelness of the tracks?
A Yes, sir.
Q That is a picture of this crossing?
A Yes, sir.
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Q You are sure it is the same crossing?
A Yes, sir.
Q Was the wrecked. car in the neighborhood of the crossing
at the time?
A Yes, sir.
Q You took it yourself?
A Yes, sir.
THE COURT: All right. That is admissible.
BY MR. LEAKE:

Q How long was that after the accident?
A Within a week.
BY MR. SPICER:

Q You took it from a point east of the crossing looking
west?
213*
*A This was taken from the west looking east due to
the fact of the way the sun was shining.
Q That photograph represents the true condition of the crossing at that time ?
A Yes.
BY THE COURT:

Q What is your connection with the railroad ?
A
Q
pany?
A
Q
A
Q
that the
A

Assistant Claim Agent.
Had this claim been pending at that time against the comNo, sir.
What was your reason for taking the picture?
We investigate all accidents.
Did you have any reason to believe that claim would be made
crossing was not in condition?
No, sir, just a general investigation of all accidents.

Cross Examination
BY MR. YARDLEY:

Q When did you take this picture ?
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A Within a week after the accident.
*Q You say no claim had been put in at that time?
A Not to my knowledge. As I understand, no claim
had been put in at that time.
Q On what day was this picture taken, if you know?
A Within a week after the accident. I could not tell you the
exact date.
Q You could not?
A No, sir.
Q The accident occurred on the 9th of November.. Was this
picture taken before the 11th of Novetnber?
A No, I don't think it was.
Q You are not aware that on the 11th of Novemher- the claim
was placed with the railroad company ?
A No, sit.
Q You didn't know that?
A No, sir.
Q You didn't know it at the time the picture was taken?
A No, sir.
Q Was it taken, you think, before the 12th of November?
A It was taken about the 13th or 14th of November.·
215*
*Q The 13th or 14th?
A Yes, sir.
Q But you didn't know claim had been filed?
A No.
Q Was anybody with you at that time?
A Yes, sir.
Q Who was with you?
A Assistant signalman, Mr. Glasgow.
Q Did you handle the photograph or did Mr. Glasgow?
A We both handled it. I handled the photograph of that particular picture.
214*

Witness stood aside.
TESTIMONY CLOSED.
NOTE: At 4 :30 p. m. court adjourned until tomorrow, March 13, 1930, at 10 a.m.
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*SECOND DAY
March 13, 1930

Court met at 10 o'clock, a. m., pursuant to adjournment of yesterday.
MR. LEAKE: We make a motion to strike out the
evidence in regard to the sounding ~f the whistle and in regard to the ability of the train to have been stopped by keeping a lookout, on the ground that the evidence shows that
no verdict for the plaintiff should be based thereon under
the evidence in this case.
MR. YARDLEY: I object to that motion.

217*

THE COURT: The objection is over-ruled and the
motion is sustained, and the court instructs the jury not to
consider any evidence in this case regarding the blowing of
the whistle, or failure to blow the whistle; or keeping a lookout, or failure *to keep a proper lookout, or failure to stop
or not within a proper distance in time; that the only question that the jury are to determine in this case is the question of the condition of the crossing.
MR. YARDLEY: To which ruling of the court
plaintiff by counsel excepts upon the following grounds :
That there was evidence to show that, had the fireman, who
was on the left hand side of the engine, been keeping a
proper lookout, he col.tld have seen the truck on the track
over two thousand feet away, and the evidence shows that
the train could have been stopped within 900 to 1,200 feet;
and, had the fireman been keeping a proper lookout and
warned the engineer, and the engineer applied the brakes
in proper time, the train could have been stopped within
1,200 feet, and the collision with the truck would not have
occurred.

*And thereupon the Court, on motion of the plaintiff,
gave the following instructions Numbered 1, 2, and 3, respectively; and the Court on n1otion of the defendant gave the follow'ing instructions: A, B, C, D, and E; these being all. the instructions
that were given in the case, to-wit:
218*
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(1)
"The court instructs the jury that where a railroad
crosses a road and a crossing is maintained at such point by
the railroad company, it is the duty of the railroad company
tq keep the crossing in a reasonably safe and passable condition, and if the railroad company failed to perform this
duty and allowed the crossing to become in such condition
that it was at the time of this accident dangerous for per}
sons using the crossing, and that such condition was the
proximate cause of the damage to the truck, then the defendant is liable, unless you further believe the plaintiff was
guilty of contributory negligence."

(2)
"Where one by the negligence of another, without
fault on his part, is so placed that he must choose on the instant in the face of grave and impending peril between two
hazards and he made such choice as a person of ordinary
prudence might make, the choice he makes cannot constitute
contributory negligence."

(3)
"If the jury find for the plaintiff they shall assess his
damages at such sum, not exceeding the amount claimed,
as he may have actually substained as a direct result of the
collision."
·

(A)
"The Court instructs the jury that the burden of proof
is upon the plaintiff in this case to show by a preponderance
of evidence that the defendant was negligent and that such
negligence was the proximate cause of the damage complained of, and in the absence of such preponderance of
evidence the jury should find for the defendant.
"Preponderance of the evidence does not mean the
greater number of witnesses, but the weight and credibility
you may give to the evidence as a whole."
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(B)

"The Court instructs the jury that if they believe from
the evidence that on the day of the accident the crossing was
in a reasonably safe condition for travel, then the jury must
find for the defendant, regardless of whether the plaintiff
himself may or may not have been negligent."
219*

*(C)
"The Court instructs the jury that if they believe from
the evidence that neither the plaintiff nor the defendant
were guilty of any negligence which was the proximate
cause of the collision between the train and the truck, but
that it was an accident which could not have been reasonably
foreseen or anticip~ted, then the jury must find for the defendant in this action."
(D)

"The Court instructs the jury that even though they
may believe from the evidence that the crossing was not in
a reasonably safe condition for travel, yet if they further
believe from the evidence that the plaintiff was himself negligent, either in driving upon the crossing under the existing
circumstances, in the manner in which he operated the truck
when going over the crossing, or in failing to move the
truck from a position of danger after it stalled, and that
such negligence on his part efficiently contributed to cause
the accident, then the jury must find for the defendant."
(E)

"The Court instructs the jury that even though they
may believe from the evidence that the crossing was not in
a reasonably safe condition for travel, yet if they further
believe from the evidence that the plaintiff was fully aware
of the actual condition of the crossing and that in approaching and in going over the crossing he failed, in the light of
this knowledge on his part, to exercise such additional care
as an ordinarily pru.dent man would have exercised under
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the circumstances,. and his failure to exercise such care
efficiently contributed to cause the accident, then the jury
must find for the defendant."

And having heard the foregoing evidence, which was all the evidence on the first trial of this case, and the foregoing instructions and
argument of counsel, the jury found their verdict for the defendant,
as set out in the orders of court herein, which verdict the plaintiff
moved to set aside as contrary to the law and the evidence; which
motion the court sustained and set aside said verdict and granted a new
trial, to which action of the Court in setting aside this verdict and
granting a new trial to the plaintiff, and refusing to enter up judgment for the defendant on the verdict, the defendant at the time duly
excepted upon the following grounds, to-wit:
( 1 ) The evidence was sufficient to support the verdict of the
jury on the ground that there was no .negligence on the part of the
defendant;
( 2) The evidence was sufficient to support the verdict of
220* the *jury on the ground that the plaintiff was guilty of contributory negligence;
( 3) The evidence was sufficient to support the verdict of the
jury on the ground that the negligence of· the plaintiff was proximate
cause of the accident;
( 4) The action of the court in striking out and excluding the
evidence of the plaintiff relating to the charge of the failure of the
defendant to keep a lookout was proper and without er·ror;
(a) The uncontradicted evidence showed that the engineer was
keeping a lookout and could have seen the automobile only when the
engine reached a point within 746 feet of the crossing, while the uncontradicted evidence showed the train could not have been stopped
within that distance.
(b) The uncontradicted evidence showed that as the train approached the crossing the fireman was necessarily and in the regular
line of duty, adjusting the gauges, levers, and controls having to do
with the firing of the engine and the raising of steam after the train
had been drifting, which duties required him to withdraw his gaze
from the track in advance of the engine.
(c) The evidence fails to show that there was time or opportunity for the fireman to have done anything to prevent the accident
after he could have become aware of the fact that the truck was stalled
on the track, even had the fireman not been attending to his duties in
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firing the engine, and raising steam at the time of the occurrences in
·question.
(d) There was no legal duty upon the engineman to anticipate
that a vehicle would, or tnight be, stalled on the crossing, nor was
there any legal duty upon them to be prepared to stop the train at this
crossing, which at most was but a private crossing.
(e) Travelers approaching and going over this crossing had a
clear view of an approaching train for a di~tance of at least a third of
a mile.
( 5) The physical facts and the uncontradicted evidence showed
that the plaintiff was guilty of contributory negligence as a
221 * matter of law, *and hence could not recover in this action in
any event.
( 6) The action of the court in not requiring a view of the
scene of the accident by the jury was proper and without error:
(a) During the progress of the trial, after the case had been
submitted to the jury and before any verdict had been rendered, the
court called the jury out of its room into open court and asked the jury
if they desired to have a view of the premises, and the jury then informed the court that they did not desireto have such view, to which·
action of the jury there was no objection by plaintiffor defendant.
(b) No motion was made by either plaintiff or defendant to
·
grant such view, as is required by law.
(c) The uncontradicted evidence in this case shows that a view
of the premises was unnecessary and inconvenient, the premises being
located from eight to nine miles from the court room.
(d) The plaintiff did not except to the action of the court in not
granting a view and could not have been prejudiced by this action of
the court, since the evidence was uncontradicted that the crossing was
in good condition on the day of the trial.
(e) Photographs and blue prints filed in evidence furnished all
the illustration of the case that a view could have given.
(f) Moreover, it has been held in the Supreme Court of Apepals
of Virginia that a view does not authorize a verdict to be based
thereon, or to become a silent witness to facts which were not testified
to in court; and
(g) The court has no authority, of its own motion, to grant a
view.
( 7) The exclusion of the evidence of R. A. Garrison and Mrs.
Susie Musselman, as to experience in having their automobile stopped
or stalled on the crossing was entirely proper, as shown in the case of
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Moore v. City of Richmond, 85 Va. 538. This evidence was wholly
collateral to the main issue, and the court correctly held that it was in- ·
admissible. The nature of this testimony, which was excluded, is fully
shown in a stenographic transcript of the evidence, which is hereby
made a part of this Bill of Exceptions.
( 8) There were no improprieties in the instructions given by
the court.
222*
* (9) Even though the court should have granted a new
trial to the plaintiff, it was improper for a new trial to be
granted on the whole case, since the issue as to the condition of the
crossing was fairly and fully developed at the trial first had, and the
jury's verdict rendered therein in favor of the defendant should be
conclusive of this issue.
The defendant accordingly prays that this its Bill of Exceptions
No. 1 may be signed, sealed, and made a part of this record, which is
accordingly done on this 9th day of June, 1930, within the time prescribed by law, and after due and reasonable notice in writing to
counsel for the plaintiff, as required by law.
A. D. DABNEY, Judge (Seal)
223*

*BILL OF EXCEPTIONS NO 2

BE IT REMEMBERED, that upon the first trial of this case, and
after the jury had been selected and sworn, and during the progress
of the trial, the following transaction occurred:
"MR. YARDLEY (Counsel for the plaintiff) : I
would like to have the jury view the situation out there.
"THE COURT: We will see whether it is necessary.
It may not be necessary.
"MR. LEAKE (Counsel for defendant): It is agreeable to us.
"THE COURT: It may not be agreeable to the jury.
If the jury can get all the information they want without
going there it might not be necessary to go. I can't tell at ·
this time whether it is necessary or not."
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And to which action of the court there was no objection by either
the plaintiff or defendant.
And the court further certifies that at no time during such first
trial did either the plaintiff or defendant make a motion to grant a
view, except as stated above, or offer to advance a sum sufficient to
d~fray the expenses of the jury and the officers who attended them in
taking such a view, as mentioned in the statute in such case made and
provided. But the Court considered the above request as amounting
to a formal and proper motion. Thereupon, defendant, by counsel,
tenders this its Bill of Exceptions No. 2, and prays that the same n1ay
be signed and sealed and made a part of the record in this case, which
is accordingly done on this the 9th day of June, 1930, within the time
prescribed by law, and after due and reasonable notice in writing to
counsel for the plaintiff as required by law.
A. D. DABNEY, Judge (Seal)
224*

*BILL OF EXCEPTIONS NO. 2-A

BE IT REMEMBERED, that upon the first trial of this case
and after the jury had been selected and sworn, and after all the evi- ·
dence had been taken, and after the case had been submitted to the
jury and the jury had retired to their room to consider of their verdict,
and before any verdict had been rendered, the court called the jury
out of its room and into open court, and asked the jury if they desired to have a view of the premises; the court saying:
"If the jury feel like you want to go down and look at
that crossing, I would be glad for you to go down there. I
thought, after looking at those plans, you would think it unnecessary. If you think it necessary, I will be glad to go
down with you."
To which the spokesman of the jury replied:
"I think we have about decided we can get all the information we want without going down there."
And to which action of the jury there was no objection by the
plaintiff or defendant. And thereupon they retired to their room to
further consider of their verdict, and later returned into open court
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and rendered their verdict, which is set out in the orders of the
court. Thereupon the defendant, by counsel, tenders this its Bill of
Exceptions .No. 2-A, and prays that the same may be signed, sealed,
and made a part of the record in this case, which is accordingly done
on this 9th day of June, 1930, within the time prescribed by law and
after due and reasonable notice in writing to counsel for the plaintiff,
as required by Ia w.
A. D. DAB~EY, Judge (Seal)

225*

*BILL OF EXCEPTIONS NO. 3

BE IT REMEMBERED, That on the first trial of this case and
after the jury had been selected and sworn; and after the plaintiff, by
.counsel, had tendered to the court a witness, R. A. Garrison, on his examination in chief the following occurred :

"Q What was the condition of that crossing three
days before the accident?
A It was a real steep crossing, and three days before
Mr. Nickel had this accident I was driving a Whippet car.
It is steep, and I went up on it, pushing a little gas on it, and
as a general thing a man will do that; when I got on top I
let my gas off. That causes your engine to tend to idle.
My engine stopped just like Mr. Nickel's did, but my starter
took and I got off.
MR. SPICER: We object.
THE COURT: Objection sustained. Don't tell what
your car did but tell about the condition of the road-bed
at the crossing.
WITNESS : The road

i~

steep.

THE COURT: I mean actually on the crossing.
WITNESS : It was down about four and a half
inches, the ballast down, when I crossed there about three
days before. The ballast had worn down and it made it
steep on the rail.
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THE COURT:
proper."
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Anything about the condition is

.

And likewise after the jury had been selected and sworn, and
after the plaintiff, by counsel, had tendered to the court a witness,
Mrs. Susie Musselman, on her examination in chief the following
occurred:

"Q I wish you would state to the jury whatl the
condition of the crossing was at that time.
226*

*A I think the last time I crossed ther~ just befQre I
heard of the accident I was driving across and my car stalled at that same place and it was quite awhile before I could
get started again, and I feel confident that if the train had
been as near me as it was Mr. Nickel the same thing would
have happened to me.
MR. LEAKE: We object.
THE COURT: Objection sustained.
ject to what she felt or what her car did?

Do you ob-

MR. LEAI<E: Both.
THE COURT: Gentlemen of the jury, what experience this lady· may have had with her car and what her impression was as to what she felt might have happened isn't
to be considered by you as evidence in the case 011ly what
she can tell you as to the actual condition of the crossing, so
you can draw your own conclusion as to the condition of
the crossing and not what some other car might have done.
The fact that a person's car stalled does not necessarily mean
that the· road-bed is in bad condition, consequently you are
not to consider anything except what she may tell you as
to the actual condition of the crossing. If she can tell us
just what the condition of the crossing was, whether in bad
condition, if so, in what respect, that will be proper evidence.
MR. YARDLEY: If Your Honor please, I would
like to say, I feel that, where a crossing is in such a condi-
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tion that several cars stalled on such crossing, it is proper
to show in evidence that various ones at different times and
. under different conditions stalled on this crossing. I am not
taking any exception to Your Honor's ruling, but it seems
to me that should be evidence for the jury.

THE COURT: No, sir. That would not be any more
evidence than the fact that hundreds do cross without stalling. Neither one would be evidence of the good or bad
condition. She can tell what the condition was and the jury
can tell whether it was likely to stall a car."
Subsequently, after a verdict was rendered for the defendant, the
court gave, as a ground for setting aside the verdict, that it entertained
grave doubt as to the correctness of its ruling in excluding above
portions of the testimony of the witnesses R. A. Garrison and Mrs.
Susie Musselman, as above set out and described and that of other
witnesses as to their cars staJling. To the action of the court in
setting aside tl_1e verdict on this ground, the defendant, by counsel,
objected and excepted, for the reason that the exclusion by the court
of the above mentioned portions of the testimony of the above mentioned witnesses was proper and that its admission would have
227* been erroneous under the doctrine laid down in the case *of
Moore v. City of Richmond, 85 Va. 538, and that the evidence
was wholly collateral to the main issue, and the court therefore correctly held that it was inadmissible, and, in view of the direct testimony in the case, was irrelevant. And the defendant accordingly
prays that this its Bill of Exceptions No. 3 may be signed, sealed and
made a part of this record, which is accordingly done on this 9th day
of June, 1930, within the time prescribed by law and after due and
reasonable notice in writing to counsel for the plaintiff, as required by
law.
A. D. DABNEY, Judge.

(SEAL)
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*VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF
ALBEMARLE

HERMAN F. NICKEL

v.

Bill of Exceptions No. 4

THE CHESAPEAI(E AND OHIO RAILWAY COMPANY
BE IT REMEMBERED, That on the second and last trial of
this case the following evidence was introduced on behalf of the plaintiff and the defendant, which is all the evidence that was introduced
on the second and last trial of this case, to-wit:
229*

230*

*MR. SPICER: We make the motion that the court
in this trial restrict the issues so as to exclude all grounds
which were passed upon when the jury last tried the case as
to the condition of the crossing, upon the ground that the
condition was fully developed at the former trial on this
issue and there is no occasion to again go over the issue,
which would be against the purp9se of the Code, which is to
grant one fair trial and only a fair trial on the same issue.
THE COURT: On that point, Mr. Spicer, I think I
will have to over-rule your motion for this reason: The
court has grave doubt, as I stated before, on the point,
whether I erred or not in refusing to let the jury have a
view of the premises down there, and also in excluding
certain testin1ony of other people having stalled on the
track. In fairness to both sides (I felt like there was a
possibility that I erred in having done that), I ordered a
new trial. That being the case, if the court should have
permitted the view *and should have admitted that evidence,
then the question is not settled as to the condition of the
crossing by the jury's last verdict, because of the fact that
the court may have erred in not having permitted the view
and the evidence to go in.
It is very possible that other questions, involving the
charge of failure to' look out and failure to stop and so on,
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may be eliminated from this trial just as they were frotn
the last trial, but I think the issue to be determined here will
be just what it was before, with a possibility that the court
will admit evidence and a view, which was not done before.
I can see the point you make, and, but for the fact that the
court feels that it might have made a mistake and wants to
avoid any possibility of that sort in justice to everybody, I
think your point would be well taken; it would be res adjudicata, as stated, on that question; but, if the court did make
a mistake, the whole thing *should be threshed out again.
Of course, you can make an exception to the court's
ruling on that question.
MR. SPICER : We note an exception to the ruling of
the court upon the grounds stated heretofore.
Vve ask Your Honor to exclude the issue as to the failure to give warning and the failure to keep a lookout, as
those questions were fully developed at the former trial, the
plaintiff presenting, presumably, all the evidence he had on
that trial ; and, in the interest of economy of time, and the
fact that the plaintiff has had a fair opportunity to present
evidence on those issues, we ask the court to restrict the
trial at this time as to the condition of the crossing.

232*

MR. YARDLEY: If Your Honor please, we feel
that, in view of the order setting aside the verdict of the
jury in the previous trial, the grotttids of which Your Honor
named in the order, we are entitled to try this whole case
over again ; in other words, to offer all the evidence we rna y
have, both *in regard to the crossing and the failure to keep
a lookout. Counsel for the railroad company have cited two
cases to show that the fireman was not required to keep a
lookout. As a matter of fact, those cases were entirely
different from the case at bar. I happen to know and state
to Your Honor (the jury not being in here) that the rules
of The Chesapeake & Ohio Railway Company require the
fireman to constantly keep a lookout except when he is engaged in firing the engine. There is an engine stoker on
that train that was being operated, and he was not required
to fire the engine, and it was his duty by the rules of the
company, and I think that point should go to the jury as to
whether he performed his duty or not in that regard.
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THE COURT: I don't see how I can rule on that in
advance. I f. the evidence were the same as it was before,
the chances are I will exclude it as I did before, but the
evidence may be different this time. It is premature to make
a ruling on *that point; so I will have to over-rule your
motion on that point at this time, Mr. Spicer. It may develop in the case that the motion will be granted.
MR. SPICER: We note an exception.

234*

MR. LAKE : In order to come within the rules of the
Supreme Court, we want to state the grounds of our exception to the action of the court in over-ruling the motions.
First, as to th~ exclusion of the evidence: The law is
settled in Virginia that that evidence is proper to be excluded, notably in the case of Moore v. City of Richmond,
85 Va.
As to the view, the record shows that the court called
the jury out before the verdict was rendered and asked
them if they desired a view, which the court would grant;
but the court was informed by the jury it was not desired,
but that the data given in the evidence was sufficient.
Furthermore, the evidence, itself, showed, on the
*part of the plaintiff, that the road was in good condition
at the time of the trial and was admitted as a fact.
MR. YARDLEY: If Your Honor please, in order to
keep the record straight, I would like to say that the plaintiff,
never admitted the road was in good condition at the time
of the trial.
MR. LEAI<E: . The plaintiff's evidence shows as well
as the defendant's.
THE COURT:
ahead.

All right, gentlemen; we will go

NOTE: The jury were called to the court room.
235*

*HERMAN F. NICKEL,

the plaintiff, in his own behalf, being first duly sworn, testified as
follows:
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Examination in Chief
BY MR. YARDLEY:
Q
A
Q
A

Mr. Nickel, what is your name?
Herman F. Nickel.
What is your age?
Forty-nine.
Q Where do you live?
A Campbell, Va.
Q You are the plaintiff in this case?
A Yes, sir.
Q Just tell the jury all the facts which led up to the accident,
and what happened on that day.
·
A I had been hauling gravel on the county road, and was going
home to dinner, going up this crossing. The motor stalled and I
could not get off in time to keep the train from running into me.
· Q How is the approach to the crossing?
236*
*A The approach is very steep; it is a steep bank up.
Q Who owns the land on both sides of this crossing?
A I do.
Q You do?
A Yes, sir.
Q State to the jury what condition the crossing was in at the
time?
A At that time the ballast in between the guard rails was very
low, had worn down. On the right-hand side the way I was traveling
it was down very near to the ties; that is, by looking right close, you
could see the ties on one side. It was made in such a way, if you
went across there with any speed at all, there was a chance of getting
stalled, which happened at that time.
Q State to the jury whether you looked before you went on
the crossing?
·
MR. SPICER: I object to the form of the question.
THE COURT: Objection sustained. It is a leading
question. Ask him what he did before going on.
Q What did you do- before you went on the crossing?
.
A I generally--
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THE COURT: What did you do this time, not what
you generally do.
237*

*A (Continued) Before I got to the crossing I looked
both ways to see if there was any train in sight or any train
coming. I didn't see any train.
Q Hear any whistle?
A No, sir.
Q What was the condition of your car at the time of the accident?
A Condition of the car was all right. There was nothing
wrong with the car in no way.
Q Where did you shift your gear before you went on?
MR. SPICER: Let the witness tell.
THE COURT: Objection sustained?
MR. YARDLEY: I didn't finish my question.
THE COURT: But you said enough to suggest-MR. YARDLEY: I don't want to lead the witness.
THE COURT: I know you don't, but it is the duty
of the court, when you do, to stop it.

BY MR. YARDLEY:

Q Just tell every circumstance that occurred on that day that
you can remember.
A In approaching this crossing I looked to see if there
238* was anything coming fr01n either way. I could not see *anything, and, when I was about to go onto the steepest part of the
grade, I shifted my motor into second gear, and, in going up there, it
was a drop down, and the time the front wheels hit the rail on the
other side, it would be a jump up again, and of course I had to go
across sort of easy. To go across too fast it is a real bad jar, to go
across there with any speed at all; ·lfl.nd the motor stalled. After the
motor stalled, the man with me said, "Mr. Nickel, there is a train coming the other side of the trestle." I looked and saw the train coming.
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It was possibly 2,000 or 2,200 feet away·; I don't know exactly, but
about that distance. I put my foot on the starter and the motor didn't
take hold at once. The train was coming so fast I thought I had
better get out, so I got out of the truck. I told the man with me,
Let's try to shove it off." A dip in between the rails where the ballast
was lacking. prevented us from doing it. We could rock the truck
back from one car rail to the other, but the two of us were not strong
enough to bring it over. The front end of the truck was over, but
the hind wheels were in between the rails. We were not strong
239* enough to bring it over. If we had had time to get *maybe
two or three more rolls back and forth, we might have done it,
but we didn't have time.
Q What happeped then?
A As soon as the engineer blew two or three short blasts, he was
not more than 400 feet from us, I don't think, I looked to see how
close he really was. It scared me and I just ran, that is all. I didn't
go very far until it hit. It wasn't but very little ways.
·
Q Did you hear any signals of any kind given by the train
before you went on the crossing?
A No, sir, I heard none.
Q Hear any bell?
A No, sir.
Q No whistle?
A No, sir.
Q What damage was done to the truck?
A Just broke it all to pieces, didn't leave a thing whole of it that
I know of.
Q How far did it knock the truck?
A The Chasis itself, if I am not mistaken, was more than sixty
feet from the crossing and the body of the truck was knocked
240* *136 feet.
Q Would it have been possible to have repaired that
truck?
A No, sir, I don't think so.
Q What did you pay for that truck?
A Paid $765.00.
Q How long were you out of the use of the truck by reason of
this accident?
A About ten days as near as I remember.
Q What do you estimate your damage at?
MR. SPICER: We object to that at this time.
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All -right.

MR. SPICER: He can state what damage, if any, and
how he arrived at it.
THE COURT: Yes, sir. You will have to be specific,
not a mere estimate.
BY MR. YARDLEY:

Q
A

What damage was done you as the result of this accident?
Well, I was out the value of the truck and the use of the
truck until I could get anothe~ one to work with.

241 * *BY THE COURT:

Q What did the truck cost you ?
A $765.00.
Q
A

How long did you run it?
I had run it a year and a few days.
Q How many miles?
A Seven thousand, six hundred and something.
BY MR. YARDLEY:

Q What kind of truck was it?
A

Chevrolet.

Cross Examination
BY MR. SPICER:

Q Mr. Nickel, about how far from this crossing do you live?
A I never measured the distance.
Q How long have you been living there?
A I have been there ten years.
Q Approximately how far is it you can tell, or can't you?
A I guess I can come within a few hundred feet of it.
MR. SPICER: That is entirely satisfactory to me.
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*A (Continued") In a straight line the house might be a
thousand feet, maybe a little more, maybe a little less. I am
only guessing at that.
Q The house is in view of the crossing?·
A Yes, sir.
Q You can see the crossing from the house?
A Yes, sir.
Q Y ott have lived there about ten years?
A Yes, sir.
Q You are, of course, thoroughly familiar with the crossing?
A Yes, sir.
Q Have you had occasion to use it constantly during the time
that you have been living there?
A Oh, yes.
·
Q About how often have you been using it in that ten years?
A That would be hard to say. I use it in my farm work, of,
· if I do any hauling, I use it, and, if I go to town, I have to use it.
Q You use it practically every day, don't you?
243*
*A Yes, sir, when I have any occasion out this way at
all I have to use it.
Q When had you last been over it prior to the time of this
accident?
A That morning.
Q Been over it that morning?
A Yes, sir.
Q What were you doing on that day, Mr. Nickel?
A Hauling gravel.
Q Did you subsequently haul all the gravel you were supposed
to haul under that contract?
A No, I have never finished it yet.
Q But you still propose to do it?
A I expect to. I haven't asked Mr. Burnley whether he will
let me haul it or not.
Q Y ott were hauling for Mr. Burnley?
A Yes, sir.
Q As far as you know, nobody else has taken your place in
doing that hauling?
A Not that I know of.
Q Did you make any effort to get another truck?
244*
*A I certainly did.
Q Now, Mr. Nickel, in going up on this crossing,. you ·
have a very wide open view of the railroad track, don't you?
242*
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A
Q
A
Q
A

Yes, sir.
Particularly towards the west, isn't that so?
I think the distance is about equal.
About equal each way?
Yes, sir.
Q This train that had the collision with your truck came from
the west?
A Yes, sir.
Q Do you know what train it was?
A It was No.· 4.
Q Passenger train ?
A Yes, sir.
Q You knew there was a passenger train, No. 4, coming by
about this time of day?
A I knew it came by there if it was on time.
Q In fact, there was another one due about ten or fifteen minutes after that, wasn't it, going in the same direction?
A Yes, sir.
245*
*Q Now, Mr. Nickel, this is a blue print of the vicinity,
of the crossing, which you, I believe, have seen? (Exhibiting blue print.)
A Yes, sir.
MR. SPICER: For the convenience of the gentlemen
of the jury, I will state, with Mr. Yardley's approval, that
the crossing involved here is the crossing right at this end
of the map. (Indicating.)
·
MR. YARDLEY : You understand that to be the
crossing there? (Indicating.)
WITNESS: I think that is the crossing.
BY MR. SPICER:
Q You live on the south side of the railroad track, do you not?
A Mr. Spicer, I would c~ll it the east side.
Q Considering the track runs east and west?
A If the track runs east and west, I would be on the south
side, but at that point it nms nearly north and south.
Q In other words, in going from Charlottesville to your house,
you cross the track ?
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*A Yes, sir.

Q You are· on a different side of the track from Charlottesville?
A Yes, sir.
THE COURT : He means the right-hand side of the
railroad over here. (Indicating.)
WITNESS : Right-hand side of the railroad over
where we are now.

Q So that you were approaching the track from the top of this
picture;. is that right?
A Yes, sir, that is right.
Q You were going home to lunch?
A Yes, sir.
Q Now, you said you looked up the track. I suppose you looked
up towards the west?
A Looked both ways.
Q Where were you when you looked up the track, or looked for
the train?
A I was in the truck.
Q How far from the track?
A Just after I had crossed that bridge there and before,
247* *I had looked, as soon as I dropped down the hill.
Q When was the last time that you looked for the train?
· . A As near as I can remember,. the last time I looked was with
in 20 or 25 feet of the track.
Q You mean· 25 feet of the track, or the incline leading up to
the track?
A I was within 25 feet of the track; that is, the first rail that I
would strike in the direction I was going over.
Q I believe you made an X mark on this particular blue print
to indicateMR. YARDLEY: One minute. Let this stand on its
own merits.

BY MR. SPICER:

Q Where was the train when you first saw it, Mr. Nickel?
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A It was a little ways beyond the trestle.
Q You mean west of the trestle?
A West of the trestle.
Q Will you put a mark and indicate on this blue print as well
as you can about where the train was? The trestle is up there where
the creek runs under the track?
A Yes, sir.
248*
*Q Will you look at that and put a mark there?
A Mr. Spicer, I don't understand the scale of the blue
print or map. I might mark that thing at 2,000 feet and I tnight
make it 2,500.
Q It is 100 feet to the inch. You were coming this way, and
there is the trestle. Will you tell the gentlemen of the jury just
where the train was when you first saw it?
MR. YARDLEY: Mr. Spicer, I don't want to object,
but it is hardly fair, unless Mr. Nickel uriderstands that blue
print, to ask him to indicate on there. He doesn't understand it very well.
MR. SPICER: I think he can understand it.
MR. YARDLEY: We want the whole truth to come
out.
WITNESS : Is this where I made a mark before? Is
this the same blue print?
MR. SPICER: That is the one that was filed.
A I remember where this cast iron pipe is. It must have been
somewhere in that location when· I first saw the train. (Indicating.)
Q It was approximately where that mark, "X," is on there?
A Something like that.
249*
*MR. SPICER: I know you can't tell me the exact
spot.
WITNESS: .No, sir. It was somewhere near there.
Q

Didn't you state when you testified here before--
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MR. YARDLEY: I object, Your Honor.
to what happened before.

I object

THE COURT: He can examine him about what he
said before.

Q (Continued) Didn't you state when you testified here before
that you last iooked for the train when you were possibly within 20
or 25 feet of the incline? I will ask you if you were not asked this
question and didn't you make this answer?
Q Where were you as well as you can state when
you last looked up the track?
A I was possibly within 20 or 25 feet of the incline
where it starts up onto the track.
Didn't you say that?
A Well, I don't know but what that was right, Mr. Spicer.
Q Well, now, the incline there runs for about 25 or 30 feet
before it comes to the track, doesn't it?
A I don't think it is that distance.
2.50*
*Q That incline runs practically out to the right of way
line, doesn't it?
A Just about.
Q The right of way there is about sixty feet wide, isn't it?
MR. YARDLEY : It seems to me the record would
be the best evidence of that.
THE COURT: The record is the best evidence if it
is a matter of importance to get the exact distance, but he
is just asking as approximately as he can judge, as a man's
common observation. That is all right. I don't see any
objection to the question. About what distance is it? Mr.
Spicer has asked you.
WITNESS : It would be about 20 or 25 feet.
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So that you last looked when you were 20 or 25 feet from the
and you were 40 to 50 feet away from the track?
That would be it.
Who was with you when this happ~ned?
A colored man named Tom Payne?
Were you driving the car?
A Yes, sir.
251 *
*Q Sitting on the left-hand side?
A Yes, sir.
Q He was sitting on the right-hand side?
A Yes, sir.
Q Mr. Nickel, isn't it true that you flooded your engine in going
over the track?
A I don't know. I have no way of telling, Mr. Spicer.
Q Well, you got somewhat excited at the time, didn't you?
A Well, not until after the motor was stalled.
Q You said you tried to pull it off, tried to start it, and couldn't
get the starter to work?
A It didn't take hold. Whatever the reason was I don't know.
Q You tried it, anyway?
A I stepped on the starter.
Q Then you tried to push the car?
A When the motor wouldn't take hold at once, I thought it was
time to get out of the car then.
Q But you made an ~ffort to push it at fer you got out?
A Certainly did, made an enormous effort.
Q Do you know whether you left the car in gear?
A I positively know that I did not.
*Q How do you know that?
252*
A Because any car, or truck, that is left in gear can't
be rolled the distance between those guard rails back and forth. That
is how I know that.
Q Did you say anything about not leaving it in gear the last
time you testified ? .
A I did.
Q Y ott said the front wheels had gotten all the way over the
south rail?
A They d.id.
Q They had gotten over both rails?
A They did.
Q The back wheels had gotten over the north rail before it
stalled?
Q
incline,
A
Q
A
.Q

r
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Yes, sir.

Isn't it an incline there after you go over the south rail?
the roadway go down?
Under the bridge it is quite an incline.
Q Do you know the section foreman there?
A Yes, sir, I know him.
*Q Mr. Robinson?
253*
A Yes, sir.
Q Had you made any complaint to hin1 about the condition of
that crossing?
·A No, I had not.
Q Did you see him after the accident?
A Yes, sir, I saw him.
Q He came up and talked to you, didn't he?
A Yes, talked with different ones that were there.
Q There is no obstruction to your view in approaching the track
there to the west for something like a third of a mile, is it?
A I would say that much,· or, rather, more.
Q The engine had not gotten to the whistling post when you
saw it, had it?
A When I first saw it, it was quite a little ways beyond.
Q Mr. Nickel, did you take a picture of your automobile?
A Yes, sir.
Q After this accident ?
A Yes, sir.
*Q When was that after the accident?
254*
A I don't know. Possibly within two weeks afterwards.
I don't know the exact time;· I don't remember.
Q Did you make any effort to hire a truck?
A No, sir, I didn't make any effort to hire a truck.

Re-Direct Examination
BY MR. YARDLEY:

Q Mr. Nickel, you told Mr. Spicer you had some conversation
with Mr. Robinson after the accident. Just tell the jury what that
conversation was and when and where?
A Well, after Mr. Robinson came down, or, rather, after I
came down from the house-When the people all got on the train that
wrecked us and the train was about ready to pull out, I went up to the
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house and ate my dinner, and while up there I saw Mr. Robinson
and what looked like some section men down there, and I went on
down, and Mr. Robinson said that he thought something had happened; it was strange; that as a rule if anything happened anywhere
the engineer blows the whistle in a certain way for .the section
255* men to understand something had gone wrong, *and they
would come to the place; but he didn't blow. his whistle that
day, and he wondered why it was he hadn't blown for them; but he
heard the two or three short whistles and he thought he would go on
down there anyway. That is as near as I can remember the words
Mr. Robinson said while we were talking back and forth down there.
Q Did you have any conversation with Mr. Robinson in regard
to the condition of the crossing that day?
A Nothing more than I might have said something about the
crossing being pretty rough and hard to get over.
Q Did the engineer say anything to you after the accident?
A He wanted to know what I was standing on the crossing for,
after he came back there.
Q Just state exactly what he said.
A When he came back from his engine to where the wreck
was, he said, "What in the hell are you standing in the crossing for?"
"What did you want to park on the crossing for?" is what he said
first. I told him I didn't exactly park I got stalled. He said,
256* "What in the hell *did you want to get stalled for? Why
didn't you get off?" That is what the engineer said. I was
standing there. My brother was there likewise. He didn't know
which of us owned the truck. He was by the truck at the time when
it happened. He was talking to my brother, saying this to my
brother. He didn't know whether it was him that owned the truck
or whether it was me that owned the truck.
Q Did you have any conversation with the conductor?
A Nothing more than I think it was the conductor asked if any
one was hurt when he came back there. The flagman, I think, was
the first one to come and ask if any one was hurt. He went on back
the way the others came from. Then I think the next man was the
conductor asked me if any one was hurt, and took my name and address. I think that was the only thing that was said as near as I
remember.
Q How far is this crossing from Rugby? ·
A About three-quarters of a mile.
Q How far is it from ·Campbell?
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A

I would say about a mile.

Q Is there any station between Rugby and Campbell?
A

No, sir.
*BY MR. SPICER:

257*

Q You said you took a picture of the automobile. Did you take
a picture of the crossing?
A I did not.

BY MR. YARDLEY:

Q Why didn't you take a picture of the crossing?
A
sary to
Q
A
Q
A

I never gave it a thought, never thinking it would be necestake a picture.
Is Tom Payne, the man that was with you, here today?
.No, sir, he is not.
Why isn't he?
Well, I wasn't financially able to foot the bill; that is all.

BY MR. SPICER:
Q Where is he?
A He is at the State Farm, wherever that is; tn Goochland
County, I think.
Q He is a guest of the State?
A Boarder or something.
· Q He is a guest of the State at present, or confined?
A Call it what you like, but I think they confine them there at
times.
Witness stood aside.

258*

*J. W. McMILLAN,

a witness on behalf of the plaintiff, being first duly sworn, testified as
follows:

E:raination in Chief
BY !viR. YARDLEY:
Q Mr. McMillan, will you please state to the jury your name,
age, and where you live ?
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A J. W. McMillan; twenty-eight years old on December 15th;
Keswick.
Q How long have you lived in the Keswick neighborhood?
A Going on three years.
Q What is your occupation?
A Farmer.
Q Do you farm for yourself or employed by somebody?
A Employed.
.
Q Will you please state to the jury whether you are familiar
with the crossing between Rugby and Campbell where the railroad
crosses the land of Mr. Nickel?
A Yes, sir.
Q Have you ever examined that crossing?
A Yes, sir.
*Q Just state to the jury the date you examined it?
259*
A November 18th. Wasn't it, ~r. Nickel, that I brought
that check in ?
MR. SPICER:

I object to that.

A (Continued) November 16th I carried Mr. Nickel a check
over there. We were standing there talking about the wreck and he
was telling me he got hit. That was the following week after he got
~it, and he was telling me he was trying to push it off.
THE COURT: What day did you say the accident
occurred?
MR. SPICER:

November 9th.

A (Continued) This was the 18th or 17th; I will not say posi~
tively which day it was. He has the check showing. I qon't keep up
with any dates like that. I drove back down to the bridge and stopped
my truck, opened the gate and shut the gate, stopped my truck at the
bridge and got out and looked the wreck over and came back and
looked at the crossing also, and the crossing was very low, and where
the wheels ran it was right much lower than the other place-wheel
tracks were right much lower; and it was down; oh, it was way down
really low. That is about all I know about it.
~
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*BY MR. YARDLEY:
Q State whether the ballast was up to the height of the
guard rails ?
A It was down real low. That is about all I know. I didn't
look how much it was down.

260*

THE COURT: The question is leading.
him about the condition of the ~allast.

Just ask

WITNESS : It was rutted out very much where cars
went along more than anywhere else.
Cross E.-ramination
BY MR. SPICER:

Q You don't know anything about the accident except what Mr.
Nickel told you?
A No more than we were talking. I went back and looked it
over and looked the crossing over also. It was mighty rough going
up on there.
Q What were you giving Mr. Nickel a check for?
A The check was for gravel he had hauled on the Raymond
Hall farm. $27.50 was the check.
Witness stood aside.
261*

E. A. CORREA,

a witness on behalf of the plaintiff, being first duly sworn, testified
as follows:
Examination in Chief
BY MR. YARDLEY:

Q Where do you live?
A Keswick.
Q Are you familiar with the crossing where the railroad passes
through the land of Mr. Nickel between Rugby-a little flag station
called Rugby-and Campbell station?
A Yes, sir.
Q Will you please state to the jury how often you viewed that
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crossing and how near to the 9th day of November, 1929, you passed
over. it, and its condition at that time?
MR. SPICER: Ask him when he passed over it.
THE COURT: Just state, first, when you passed
over it-approximately that time.
A

Well, it must have been about a week prior to the 9th.

BY MR. YARDLEY:

Q What was the condition of the crossing at that time?
*A The crossing was such that when you go up there it
is a very steep embankment, high per centage of grade, and
you need quite an impulse to a car to go up there. Unfortunately, on
the top of the grade the rail is so high above the middle of the track,
a car remains there or you jump over to the other side of the track,
which is another deep embankment on the other side, and the condition of the track at that particular point is a hazard with a car, and
you always, if not very careful in going over that track262*

M·R. SPICER: I object to the answer.
THE COURT: The opinion of the witness as to its
being a hazard, of course, is an opinion and not evidence to
be considered. Just state the facts that you saw, Mr. Correa. The jury will draw a conclusion whether it was a
hazard or not.
WITNESS: The track is realTHE COURT: Don't give your opinion. Just state
the facts. You say that the rails were above the ballast?
WITNESS:
263*

Yes, sir.

*THE COURT:

Ballast below the rails?

WITNESS : Yes, sir.
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BY MR. YARDLEY:
Q Did you ever have any trouble going over that crossing?
A Yes, sir.
THE COURT: When was that?
BY MR. YARDLEY:

Q When was that?
A . I had it before the accident and after.
BY THE COURT:

Q How long before?
A Well, I had been crossing that track about half a year, or a
year, before that.
Q You travel~d across it about a year before?
A A year before. I had been in the habit of crossing the track
about once a week.
MR. SPICER: We move to exclude it.
MR. YARDLEY: I think it is proper.
THE COURT: If you can show it was approximately the time of this accident, it may be proper. You can't
undertake to show what occurred with other cars a year
before there, I don't think.
264*

*BY THE COURT:

Q When was it you say you had trouble going over there?
A It was different times, say, the first of November or last
part of October.
·Q . You had trouble about that time?
A Yes, sir.
THE COURT: That is all right.
MR. SPICER: We object to the testimony as being,
nevertheless, immaterial evidence, and as not showing the
conditions of driving were the same by any means.
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BY THE COURT:

Q What trouble did you have?
A My trouble was this: As I said before, you had to give the
car quite an impulse to get over the track, it was so deep in the center;
it took considerable trouble to get over.
Q What trouble did you have?
A Either stalled or slid back, or jumped over the other side with
a terrific jolt of the motor car, and things of that nature.
*Q Just prior to the 9th of November, within a few
265* ·
weeks of that, did you have trouble with your car on that
track?
·
A Not that I can recall; probably not; I don't recall.
THE COURT: Gentlemen of the jury, the evidence
of stallings, which were at times remote from this, are not
an indication of the track's condition at that time, and,·
therefore, you will not consider that evidence.
MR. SPICER: Also the witness' statement that he
had trouble. We ask that the jury not consider that.
THE COURT: Anything that relates to the condition of the track at approximately that time, or a reasonably
close period prior to the accident, I think is all right, if he
can tell the jury definitely what the trouble was.
BY THE COURT:

Q During the first of November or latter part of October, what
trouble did you have, if any, there?
A I slipped back many a time.
266*
*Q Before you got on the track?
A Yes, sir.
THE COURT: That has nothing to do with this case.
WITNESS : Also once before I stalled there completely.

Q That was long before this?
A Probably two or three weeks before I think, because my go-
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ing over there isn't every day. It was once or twice a week or once
every two weeks.
·
Q You stalled on the track two or three weeks before this?
A Yes, sir.
Q What made you stall?
A Because the center of the track is very deep and you can't
get over without great impulse of the motor.
Q Did the condition of the track have anything to do with
your stalling?
A Certainly, that is the whole thing.
Q I don't mean the condition of the approaches to the track.
A No, sir. The track in the center is so deep .the front wheels
either sink down or the back wheels sink down; and how can you
start a car being deep in the ground?
267*
*Q You say the condition existed shortly before this
accident?
A Yes, sir.
THE COURT: I reckon that is all right.
MR. LEAKE: We would like to have the date.
WITNESS : I couldn't tell you the date, because I left
shortly for New York, about a month and a half, and I
couldn't give you the date~
MR. LEAKE: We object unless it was shortly before.
THE COURT:
later.

I will instruct the jury abot_.tt that

MR. LEAKE: We say this testimony· is inadmissible
and irrelevant, anyway, being a statement of a third person, and does not show the conditions were the same as at
the time of the accident.
THE COURT: The jury will be instructed that, if,
after the evidence is in, it is shown the conditions were not
the same at the time of the accident as at this time the witness talks about, they will not consider his testimony.
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SPICER: We save the point.

MR. YARDLEY: If Your Honor please, I can produce authorities, beginning with the Supreme Court of the
*United States and some Virginia authorities, too, that
evidence of this kind is admissible.

268*

THE COURT: Of course, it is admissible if conditions are the same. That is what the Supreme Court· and
all of them have said; but, where conditions are different,
the courts have not admitted it; but I will admit it and let
the jury determine whether or not co!lditions were the
same, by proper instructions. Go ahead. After all the evidence is in, I can tell better than I can now.
WITNESS : I can get you the exact date, because I
gave Mr. Nickel a check the day I went there, so I can tell
by that check when was the last time I went over there
prior to the accident. I also can tell you by the date of
the check that shortly afterwards I again crossed the track.
BY THE COURT:

Q Do you know the condition of the track the day that Mr.
Nickel's car was struck?
A Yes.
Q Do you know it on that day?
269*
*A On that same day? No, sir. It was the next day I
knew about it. The next day after the accident I went over
there.
BY THE COURT:

Q You can testify to its condition then. What was its condition
then?
A

Practically the same.

Q Was it in the same condition it was in when you stalled
several weeks before?
A Yes, sir.
THE COURT:

All right.
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BY MR. YARDLEY:

Q Did you ever stall after this accident?
A

No.
MR. SPICER: We object.
THE COURT: The objection is proper unless conditions were the same.
·
Witness stood aside.
*MRS. SUSIE MUSSELMAN,

270*

a witness on behalf of the plaintiff, being first duly sworn, testified
as follows:
·

E%amination in Chief
BY MR. YARDLEY:

Q Mrs. Musselman, where do you live?
A

At Keswick.

Q How long have you lived in that vicinity?
A About four years.
Q Are you familiar with the crossing between Rugby and
Campbell where the railroad passes through the land of Mr. Nickel?
A Yes.
Q Were you familiar with the condition of that crossing on
November 9th, 1929?
A Well, I had crossed there about a week or two before that
time.
Q Just state to the jury what the condition was?
A As I remember, it was in pretty bad conditionMR. SPICER:
271 *

We object.

*THE COURT: Her condition as to the bad condition would not be evidence, but the facts she is now undertaking to tell you are all right. Just state what the condition was.
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A (Continued) It was right low between the rails-the ballast.
As I was crossing with my car I had a great deal of trouble, and the
engine stalled. I remember itMR SPICER: We make the same objection.
THE COURT: All right.
will let her tell about that.

Objection over-ruled.

I

MR. SPICER: Exception.
BY THE COURT:
Q You say it was about a week before this accident?
A Was about two weeks before.
Q What caused the engine to stall?
A Going up this steep grade and bumping down between the
rails. I suppose just the sudden jerk.
Q Did it stall on the track?
A Right on the track; took me quite a little while to get it off.
THE COURT: All right.
Witness stood aside.
I

272*

*LUTHER DAVIS,

a witness on behalf of the plaintiff, being first duly sworn, testified as
follows:
E.1:amination in Chief
BY MR. YARDLEY:
Q
A
Q
through
A
Q
1929?
A

Where do you live?
I live down near Campbell.
Are you familiar with the crossing where the railroad passes
the land of Mr. Nickel between Rugby and Campbell station?
Yes, sir, I cross it often.
Were you familiar with it on the 9th day of November,
Yes, sir.
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Q Will you please tell the jury exactly the condition of that
crossing on that date, or about that date?
A The crossing was in a bad shape in between the rails. Of
course, it is a steep grade, anyhow; it is very steep to go up, but between the rails was very nearly down to the ties and in some
273* places it was, wasn't any ballast down *to the ties. They had
an extra force working on the track last summer, and when
they pulled up this crossing, it never had been fixed up thoroughly
any more, and so it left it in a very bad fix in between the rails.
Q How do you use that crossing, Mr. Davis?
WITNESS : Do you mean what kind of wagon, or
what?
MR. YARDLEY:

Yes.

A I use wagons often, yes, sir.· I have been across there with
an automobile, but wasn't driving, myself. I am not very much of
an automobile driver, myself, but I have crossed there. I own, a
little property on either side· of the railroad and I used this crossing
to go from one place to the other, as Mr. Nickel knows, by permission
of his, before they ever made it· a county road.
MR. SPICER: We object to the last statement about
county road.
THE COURT: Unless he knows, as a matter of
fact, it is a county road.
BY THE COURT:

Q Do you know whether it is a county road, worked by the
county on both sides, or not?
274*
*A No, sir, just to the railroad from this side.
BY MR. YARDLEY:
Q Do you know whether the right of way has ever been granted to the county beyond the railroad or not?
A Yes, sir. Yes, sir, it. has been signed up. I suppose the
papers have been turned in.
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BY THE COURT:
Q At that time, do you know whether it was· a county road on
both sides ?
·
A They hadn't ever worked it, only to the crossing going from
this way from the highway. From Tyler's ·garage they worked it to
the crossing, but it has been signed up· to go all the way through to
the county road.
MR. SPICER:
dence.

275*

I object to that as not proper evi-

THE COURT: Mr. Yardley, competent evidence on
that would be the records of the county authorities. It may
have been taken over for the purpose of making it a road
in the future without having actually been dedicated as a
county road; so, gentlemen of the jury, you will not consid~r *this gentleman's statetnent as to rights of way, etc.,
having been gotten. You will have to get further evidence
on the question of whether it ·is a county road or not before
I can admit that.

Cross Examination
BY MR. SPICER:

Q Mr.. Davis, did you make some measurements down there
as to the distance west of the crossing; that is, there is a curve some
distance west of the crossing, isn't it?
A Yes, sir.
Q Did you make some measurements m there as to the distance between the curve at:td the crossing?
A Yes, sir.
MR. YARDLEY: If Your Honor please, here is a
memorandum Mr. Davis made. Could he refresh his
memory?
THE COURT: Sure.
WITNESS: I have one.
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BY MR. SPICER:
Q

At what distance west of the crossing does the curve begin
How far is it from the crossing to the beginning of the curve
276*
*A It is 750 feet in a straight line, that is, perfectly
straight for 750 feet.
Q Then, there is a curve to the right, standing on the crossing
looking west,· isn't there ?
A 550 feet, near about, to the end of the trestle, or bridge,
from where the curve begins.
Q That is quite an open crossing, isn't it, Mr. Davis? I mean
as far as the view is concerned?
A Sure.
Q In approaching the crossing on this road, you can see both
sides for quite a distance?
A You can, going from one way.
Q I mean coming from the north?
A Yes, sir.
Q About how far can you see when you get to the track, or just
before you get to the track? About how far can you see to the west?
A You can see all the way to the bridge all right.
Q About how far is that? Did you make any calculation as
to that?
277*
*A That would be some-I would sav vou could see
1400 feet.
· ·
Q There would be a totally unobstructed view for that distance?
A I would think so; it is an open field.
Q There are not any large trees there?
A No, sir.
Q No buildings of any kind?
A No, sir.
Witness stood aside.
278*

*CHARLES WALKER,

a witness on behalf of the plaintiff, being first duly sworn, testified as
follows:
Examination in Chief

BY MR. YARDLEY:
Q
A

Mr. Walker, where do you live?
Down between Campbell and Keswick.
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Q Are you familiar with the railroad crossing where the Chesapeake & Ohio Rail_way track goes through the land of Mr. H. F.
Nickel between Rugby and Campbell?
A Yes, sir.
Q Were you famiilar with the condition of that crossing on
the 9th day of November, 1929?
A Yes, sir.
Q Just tell the jury what that condition was.
A In very· bad condition. In the first place, the grade was too
steep; it was about 40 feet in about 26 or 27 yards, and in the center
of the trackMR SPICER: I would like to have Your Honor
instruct the jury that that is not evidence.
279*

*THE COURT: There is no allegation about a
steep grade in approaching the crossing causing trouble, is
it?
MR. YARDLEY: I will let Your Honor look at the
pleadings. (Handing declaration to the Court.) .
THE COURT: Gentlemen of the jury, insofar as the
condition of the approach to the crossing is concerned, if
that was not on the company's right of way, they are not
responsible for it, and the only question involved here is the
condition of the actual crossing, itself, as maintained by the
railway company. Go ahead.

BY MR. YARDLEY:

Q Just describe the condition of the crossing, how it was between the rails. Tell the jury.
A It was all right until you jumped over into the rails and
jumped out, but you had to jump in and jump out. That is the best
I can tell you. You just had to jump in or jump out. It was
290* nothing the matter, only a steep *grade, when you went in, but
when you went in you jumped down in or jumped out.
Q How was the ballast between the rails? Describe the condition between the rails, how the ballast was, how it was in reference
to the guard rails.
A I was driving a buggy, and right where the horse's feet went

The C. & 0. Rail·way Co. vs. Herman F. Nickel

216

he could make it fairly well, but where the wheels went, the buggy
went down near to the ties, eight or ten inches, and then had to jump
up on the guard rail to come over the ties. You could see at least
a foot of the ties where the buggy wheel went across in the center
of the track.
Q Do you know how high the guard rail is?
A Five inches.
Q Did you measure it?
A Yes, sir, measured it. Week before last I was passing by
there and I was asked the distance of it. I told them it was between
three and four inches, and I measured it, and it was four inches you
had to go down. It was fully four inches you had to go down in that
guard ~ail to get out.
281*

*Cross E:ratnination

BY M.R. SPICER:

Q Do you live with Mr. Davis, the gentleman who just testified?
A

Y;es, sir.

Q You helped him to make some measurements down there?
A

Yes, sir.

Q How long have you know Mr. Nickel?
A

Ten years.

·

Witness stood aside.
282*

*RICHARD GARRISON,

a witness on behalf of the plaintiff, being first duly sworn, testified
as follows:

Examination in Chicf
BY MR. YARDLEY:

Q
A

Mr. Garrison, where do yqu live?
I live this side of Campbell.
Q Are you familiar with the crossing on Mr. Nickers ·place
between Rugby and Campbell?
A Yes, sir.
.f\
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Q Were you familiar with its condition on the 9th day of
November, 1929?
A Yes, sir. I had been across there three days afterwards.
Q Describe its condition to the jury.
A The condition of it was it was around about four inches
between the tracks from the top of the ·rail. It is steep and the ballast had worked out between where the wheels went.
Q Did you have any trouble crossing there about that
time?
283*
*A Yes, sir. I went up on the railroad with my car
and I stepped on the gas, and, when I went on top and took
my foot off the gas, of course it is natural for an .elevated crossing
to be that way and a man is natural to put on a little gas to get up
on the railroad. I done that and I killed my engine right on top of
the railroad the same as Mr. Nickel did.
MR. SPICER:: We object to that.
THE COURT: That part about "the same as Mr.
Nickel did" is not to be considered by you as evidence.
MR. LEAKE: We object to the other part, too, on
the same ground ,already given.
THE COURT: I think it is all right.
BY THE COURT:

Q What caused the stalling, did you say? Did the condition
of the crossing cause it?
A The condition of the crossing, and, being steep, you have
to put .<?n a little gas. A man that runs an automobile will naturally
put on a little gas going up a steep grade. In between those
284* rails is down about four inches, and it is *natural for a man,
if he _is going between the rails, he takes his foot off the gas,
and that killed my engine in the middle of the track, the same as Mr.
Nickel did.
THE COURT: You didn't see Mr. Nickel when it
happened. That is your opinion about that. That is not
evidence. The question is, whether or not the drop from
the rails, caused as you say by the lack of ballast, caused ·
your engine to stall.
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WITNESS: Yes, sir.
THE COURT: I think that is proper evidence.
WITNESS : Because you take your foot off the gas
and it slacks the car.
MR. SPICER: We except to the ruling of the court.
THE COURT: All of this is submitted to you for
your consideration for what you may think it is worth,
as to which I will instruct you at the proper time.

BY MR. YARDLEY:

Q What occasion did you have to go over this crossing at the
time you were speaking of?
285*
*A I was going to Campbell's around by Mr. Nickel's.
I had been using that for thirty years-that crossing.
Q Did you have any other way to get to Campbell's?
A I think there is, but it was inconvenient the other way. It is
about six miles the other way, and only about two and a half miles
from my house around to Campbell's. That is the nearest for me to
go to Campbell's from where I live.
Cross Examination
BY MR. SPICER:

Q What kind of automobile do you drive?
A

Essex Six.
Witness stood aside.

286*

*CHARLES LONG,

a witness on behalf of the plaintiff, being first duly sworn, testified
as follows:
Examination in Chief
BY MR. YARDLEY:

Q Where do you live, Mr. Long?
A

Near Keswick.
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Q
A
Q
A

How long have you lived there?
About seven years.
Seven years?
Yes, sir.
Q Whom do you work for at the present time?
A A. W. Tyler.
Q What do you do for him?
A Farm.·
Q Do you know where the Chesapeake & Ohio Railway passes
through the land of Mr. Nickel?
·
A Yes, sir, absolutely I do.
Q Are you familiar with the railroad crossing on that land between Rugby and Campbell?
A Yes, sir.
287*
*Q Were you familiar with its condition on or about
the 9th day of November, 1929?
A I was across there the 9th day, but I didn't stop; but it was
an awful rough crossing.
Q Just tell how it was rough. Tell the jury what was the
matter with it?
A It was just a dip down like this (Indicating) and up-It
has absolutely been worked on since then.
BY THE COURT:

Q You mean a dip between the rails?
A Yes, sir, between the rails where you cross at- down and
up.
MR. SPICER: We object to the statement about it
has been worked on since then.
THE COURT: Gentlemen of the jury, you will not
consider that. The question, whether it has been worked
on since then, unless it is shown it was worked on immediately afterwards with the idea of co~ering up something, is not proper evidence.
288*

*MR SPICER: I object to it under those circumstances. It is not proper evidence, anyway.
THE COURT: Gentlemen of the jury, don't con-·
sider any statement as to its being worked on subsequently.
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BY MR. YARDLEY:

Q What occasion did you have to go over that crossing?
A

I went over to Mr. Nickel's for some pigs.

Q Did you go in a wagon, or what?
A

Went in a Model T. Ford car.
Witness stood aside.
PLAINTIFF RESTS.
NOTE: The jury were sent from the court room;

289*

*MR. LEAKE: If Your Honor please, we now make
a motion to strike out the evidence for the plaintiff on the
ground, first, in regard to the crossing, which has already
been covered by two decisions, which have been discussed
already; and the other ground as to whether there is any
allegation of negligence in regard to the failure to blow the
whistle or stop the train. The evidence is not sufficient to
carry the case to the jury on any such issue, and there is no
evidence introduced on which to carry the case to the jury
on the question of keeping a lookout by the fireman or engineer, or stopping the train. On the contrary, the evidence
shows that the defendant could not have been negligent in
this particular on any testimony that has been presented
by the plaintiff. And another ground (that applies to the
case as a whole, both as to the crossing and as to the negligent operation of the train) is that the evidence shows contributory negligence on the part of the plaintiff as a matter
of law.

290*

*MR. YARDLEY: We had nobody in the cab to tell
Whether they were keeping a lookout or not. We have a
right to cross examine the defendant's witnesses to see
whether they were keeping a lookout. The law imposes on
the fireman and engineer the duty to keep a lookout whenever possible to do so, and the rule of the Chesapeake &
Ohio Railway requires the fireman to keep a lookout. It
is a question as to whether they performed their duty or
not.
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THE COURT: There is no evidence in the case on
which the jury's verdict could be based on the issue of the
failure of the locomotive operators to keep a proper lookout, or to have failed in any other duty. The mere fact
· that the plaintiff says he didn't hear the whistle blow is
not sufficient on which to base a verdict.
MR. YARDLEY:
nesses?
291 *

Can't we cross examine the wit-

THE COURT: The trouble is you didn't put them
on. You could have put them on as your witnesses *and
might have made out a case; but you have rested, and it
would highly impr~per to let you put them on; but on the
plaintiff's case only this motion is made.
While I will have to over-rule the defendant's motion
to exclude the evidence on the condition of the crossing
and to strike that out, I sustain their motion insofar as striking out the testimony as to any negligence on the part of
operators of the train. There is not the slightest evidence
in the case so far, that the jury could base a verdict on,.
except on the condition of the crossing.
MR. LEAKE : We will confine our evidence, then,
to the condition of the crossing?
THE COURT: Yes, sir.
MR. SPICER: We make exception to over-ruling the
motion as to the crossing feature of the case.
THE COURT : I understand that. We are trying
the case like we did before as to the condition of the crossing.
NOTE: The jury returned to the court room.

292*

*THE COURT: Gentlemen of the jury, insofar as
the plaintiff has undertaken to show negligence on the part
of operators of the train is concerned, any evidence relating to that is stricken out from your consideration, and it
leaves only the question for you to determine in this case
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as to whether or not they were negligent in maintaining
a dangerous crossing. That is the only question that is to
b~ determined by you.
*A. L. DEMENTI,

293*

a witness on behalf of the defendant, being first duly sworn, testified
as follows:

Examination in Chief
BY MR. SPICER:

Q What is your occupation?
A

Photographer.

.Q How long have you been a photographer?
A

Twenty-four years.

Q Is that your regular occupation at this time?

A

Yes, sir.

Q Did you have occasion to make pictures of a crossing down
near Campbell, at which you were told there had been an accident.?
A Yes, sir.

294*

MR. YARDLEY: I want to state right now I am
going to object to the introduction of those pictures. "They
do not show the condition of the crossing at the time of
the accident, and they are improper. They were not taken
within, I think it *was, over two months after the accident,
and they are not proper to show the condition of the crossing at the time of the accident.
MR. SPICER: We will avow our testimony will show
there had been no change in the condition of the· crossing.
MR. YARDLEY: That doesn't make them competent.
THE COURT:· Yes, it does. The pictures are admitted in the evidence tentatively, with the requirement that
counsel for the defendant will introduce evidence to show
that the condition was the same at the time they were taken
as it was at the time of the accident. Unless it is done, the
pictur~s wi11 then be ruled out.
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MR. YARDLEY: I would like to save an exception.
BY MR. SPICER:

Q Mr. Dementi, you said you did have occasion to make some
pictures of the crossing and surrounding territory near Campbell, Va.?
A Yes, sir.
Q When did you take those pictures?
295*
*A February 20th, 1930.
Q Will you take the pictures I have just handed you and
state were they pictures taken by you?
A Yes, sir.
Q On February 20th, 1930?
A Yes, sir.
Q Now, will you please take them separately and state from
what points they were taken; that is, where was the camera situated
and in which direction were you facing the camera when the pictures
were taken?
A In Exhibit No. 1 the camera was 34 feet from the south
rail. looking north.
Q That was a picture taken frotn the south side of the crossing?
A Yes, sir.
Q What is the next? '
A Exhibit No. 2 was 88 feet, 10 inches, from the north rail,
looking south.
Q The camera was in the road at that point?
A In the center of the road
Q That was taken from the opposite side?
A Opposite side.
296*
*Q The north side of the track?
A On the bridge, yes, sir, or, rather, the end of the
bridge.
Q What is the next?
A Exhibit No. 3 the camera was 29 feet east of the crossing,
looking west.
Q The camera then was in the track?
A Center of the track.
Q What is the next?
A Exhibit ·No. 4, the camera was 203 feet from the north rail
looking west. The camera was in the center of the road. In Ex~
hibit No. 5 the camera was 203 feet from the north rail looking
west.

224

The C. & 0. Railway Co. vs. Herman F. Nickel

Q· Did you put a notation on the back of each one of those
pictures, showing where they were taken from?
A Yes, sir.
Q Do those pictures represent the true physical condition of
the situation at the time they were taken?
A Conditions as repr~sented by the camera.
Cross E:ramination
BY MR. YARDLEY:

Q What day did you say these were taken? ·
*A February 20th, 1930.
Q Were you familiar with the condition of the crossing
on or about November 9th, 1929?
A No, sir.
Q· You didn't take any pictures on or about that day?
A No, sir.
.
Q There could have been a change in the condition between
November 9th and February 20th, could there not?
A Not knowing, or not being familiar with it, I don't know
the conditions up there.
·
Q It is possible though, isn't it?
A Yes, sir.
Q Did you look at the ballast between the rc~ils?
.A No, sir.
Q You did not?
A No, sir.
Q You didn't look at it at all?
A Not particularly. I made these photographs from these
particular angles and didn't go into details.
Q You can't state whether some ballast had the appear298* ance *of having been there a long time and the other a short
time?
A No, sir..
Q You don't know that?
A No, sir.
Q You don't know about that?
A No, sir.
297*

Witness stood aside.
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Record Number 1806
IN THE

SUPREME COURT OF Ju>PEALS OF

VIRGINIA

AT STAUNTON.
The Chesapeake and Obio Rai:Lway Comp~y,

Plaintiff-in-Error

vs.

Defendant-in-Error

Herman F. Nickel

CITATION OF ADDITIONAL AUTHORITIES
By leave of court the counsel for defendant in error

begs

~e~:~e

to submit the folJ.owing ci..t_a._tion of authori ti&s-•. __

I.
POWER OF COURT TO SET ASIDE VERDICT AND
}lEW TRIAL ON ITS OWN MOTION •

In Ivanhoe Furnace Corp. v. Crowder
page 390, 66.

s.

~~0

G~TTING

Va. 387 at

E. 38'7, the court used the following language&

~~ are of opinion that it was entirely competent
- fbr the···court of fts own motion in a. proper case to . .
set aside a verdict."
... -

In Roane Lumber Co. v. Lovett 72

w.

Va. 528, 78,

s. E.

102, the court saida

"In the bill of exceptions, the court certified
the failure of the plaintiff to make any objection
to the rulings on instructions or take any exceptions
thereto, until after the jtiry bad rendered its verdict. If the court based its· action upon tbe rulings·
respecting instructions, the failure to object or except until after the verdict, might not be material
upon the present inquiry, for a trial court can no
doubt set aside a verdict of its own volition upon
its own motion, if it perceives error in ·the in-.
structions which misled the jury. The province of
the court goes beyond action as umpire in a mere game
or contest between the parties litigant. Its proper
function is to effectuate right and justice between
them. within the limits o+ legal rules and principles.
Thomp. Trials (2 ed.), sec. 2?11; MCCabe v. Lewis, 76
Mo. 301; Hensley v. Davidson, 135 Ia. ~00; Weber v.
Kirkendall, 44 Neb. ?66; Railway Co. v. Donovan, 110
Mich. 173; Ellis v. Ginsburg, 165 Mass. 143; Richmond
v. Wardlaw, 36 Mo. 313.•
Where a. palable error has occurred the trial court
should on its own motion grant a new trial.

Thomas v. Illinois

-......_._ __

-2-

c·nt .' R..-· Co. 169 Iowa_ 337, 151, N.
Mass. 183, 39 N.

w.

387, Ellis v. Ginebers, 163

w. aoo.

In Weber v. Iarkendall,

Neb.

63, N.W.

35, 36, the court used the following language:
"Primarily, the office of a motion for a new trial
is to afford the court an opportunit.Y to correct errors
in the proceedings before it without subjecting parties
to the expense and inconvenience of appeal or petition
in error. And for that purpose the fourth and fifth
assignments of the motion appear to be quite sufficient.
Indeed, we do not doubt the p·ower of the trial court to
re-examine ita record, and to set aside a verdict on
account of prejudicial error, on its own motion, in the
absence of a request by either party. Such was the
rule of the common law in Rex v. Holt, 5 Ter.m ~· 438;
Rex v. Atkinson, Id. 437, note a; Rex v. Gough, 1 Doug.
'796. N9r bas the rule been changed by statute. Williams
v. Circuit Court, 5 Mo. 248; Simpson v. Blunt, 42 Mo.
544; McCabe v. Lewis, 76 Mo. 30~; E. o. Stanard Milling
Co. v. White Line Cent. Transit Co. (Mo.Sup.) 26 s. w.
704; State v. McCrea (La.) 3 South. 380; Thomp. Trials,
2411. The rule thus recognized has not only the sanction
of authority, but rests upon the soundest and moat
satisfactory reasons. The power is inherent in all
courts of general jurisdiction to correct errors
committed by them which are clearly prejudicial to the
parties~ and their power-in.that·respeot ·is exeroised;
not alone on account of their solicitude for the rights
of litigants, but also in justice to themselves as
instruments provided for the impartial administration of
the law. Lest our position be misunderstood, we repeat
that, for the purpose of review by petition in error,
assignments in the language of the 3otion in this case
would be disregarded by the reviewing court as too
indefinite. But as an application addressed to the trial
court for a review of i t.s own record, the mo.tion is open
to no such objection.u
In Ordaman v. Watkins 114 Or.

58~,

236, Paa. 483, 485,

it was held that on reversable error being brought to the tria1
court's attention it is its duty to vacate the judgment on ita own
motion or on motion of the injured party.

The.court in this case

spoke as followaa
"It is true that no exception was taken to either
of the foregoing instructions, but the case comes here
upon an appeal from an order setting aside a judgment
because of a misdirection to ·the jury. The court that
entered .the judgment set it aside for error in his
instructions. There is nothing in the record to
identify the particular error for which the court
set the judgment aside. If there was reversib~e error
and the matter was proper~y and seasonably brought to
the attention of the court, it was the duty of the
court to vacate the judgment whether on its own motion
or on motion of the injured party."

-3.;.

In Fowler v. :Murdock l72f. N.

c.

349, 90

s.

E.· 301,

I

it was held that the trial judge bas the power to set aside a
i

verdict at the

when, rendered,
and it is his duty to do so
.
I ,
if he conc~udes that ~t;is agai~stithe weight of the·e~idenc~
or tba.t

h~

te~

ba.a eommi tt':~

"a.n err~r ~f
I

law.

·1

.

.. II • .
TRIAL COUR~ llfAY GRJiN~ A NEW TRIAL. ON GROUJIDS NOT
ASSIGNED· IN MOTION.
! ,
! ·
·
~

I

,

I

Where a motion :is made !before
a court to sett. aside
I
.
a ve_rdiot and grant a n~w trial~ and counsel puts the motion on

co~r'l> belmr nor

pll'rticular grounds, neit_her the
court is confined to

but may
.

proper~y
.

th~

the appellate

ground up?n which the motion is based,

set, aside such verdict for any sufficient
I

.

-

reason shown by the record.

Sh:r;ewf:lbury v. Miller 10 W. Va_ •. 115.

See al.so Lumber Co. v. Ross,

~00

Va. 2'15, 40
I

s.

E. 922.
,

.
"The ground on _whiob. ~he new trial was grantea.
was not one of those a~ signed in the motion;. but. a

·

~--~~~~~~~~~
on some other groundse-s!1 P~rker v. Britton J.33. Mo. App•
2'Z'O, 113 s. w. 259.
i
1

!

•

I

I

Respectfully submitted,
j

I

.

· in-errore
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*W. C. ROBINSON,

299*

a witness on behalf of the defendant, being first duly sworn, testified
as follows:

E.,'ramination in Chief
BY MR. SPICER:

Q Mr. Robinson, what is your occupation?
A

Section foreman.

Q How long have you been section foreman for the C. & 0.
Railway?
A Five years.
Q Where does your jurisdiction extend?
A One mile west of K~eswick to a mile and a quarter east of
Campbell.
·
Q What distance is that?
A Six miles.
Q Your section includes the crossing which leads to Mr. Nickel's
residence, the crossing that is involved in this case?
A ·Yes, sir.
Q How long have you been in charge of this particular
section?
300*
*A Five years.
Q .Five years?
A Yes, sir.
Q This accident occurred on November 9th, 1929. Has there
been any change made in the condition of this crossing, or any repairs been made to this crossing, since November 9th, ·1929?
A No, sir, only cleaning out some ballast between the guard
rail and the main line rail-ballast and dirt.
Q If this crossing were to be repaired by the Railway Company, whose duty would it be to make the repairs?
A Mine.
Q Do you have a force of tnen working with you under you?
A Yes, sir.
Q I will ask you to look at these photographs, just introduced
in evidence as Exhibits A. L. Dementi Nos, 1 to 5, inclusive, and
ask you whether or not they, to your mind, represent the true condition of the situation?
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MR. YARDLEY: I just want to make objection and
save the point-the same objection I made before. I object to their introduction because they do not show the
condition the time the accident occurred.

301 *

*MR. SPICER: I ask him if they show the condition
of the crossing and surrounding territory on February 20th,
1930?

A Yes, sir, they do.
Q Do they also show the condition as it was on November 9th,
1929?
A On November 9th it was in better condition. It was dressed
up.better.
Q You say the ballast was more scattered around in February
than in November?
A Yes, sir.
Q Will yo.u just state to the jury what that crossing consists
of? You have the pictures before you. State to them what was there
·
on November 9th, 1929.
A It was the same as it is now. It is a stone crossing. It is a
4x8 board on each side of the outside ·rail, on the north side of the
northern rail and one on the south side of the southern rail.
Q How long were those boards?
A Sixteen feet---4x8x16.
Q Are they up against the rails?
302*
*A Yes, sir; and, then, on the inside of the rail, is a
steel rail they call a guard rail, one on each side, but inside
the rail. In between those two guard rails is stone ballast, the same
as the track is ballasted with, level across from one guard rail to the
other.
Q It has been explained here that the ballast in between the two
guard rails was very low, or that you could see the ties in some places,
on November 9th, 1929, or approximately November 9th, 1929. What
have you to say as to that?
A That crossing was maintained and patrolled regularly every
day, 365 days in the year, and it is kept up. If it goes down, it is
replaced. That crossing on that date was level from one guard rail
to the other.
THE COlTRT: Do you gentlemen of the jury know
what is meant by guard rail? If you don't know, he will
explain.
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WITNESS : It is these two here, one against each
main line rail. (Indicating on photo.)

BY MR. SPICER:
Q

What is the height of the guard rail as compared to the
main rail?
303*
*A Slightly lower, about half an inch lower.
Q Is there a space in between the guard rails and the
main rails?
A Yes, sir. That runs from 2 ~ to 2~ inches, the distance
between the guard rail and the main rail.
Q That allows for clearance of the flange of the wheel?
A Yes, sir.
Q Do you know when that crossing was last worked on before
the accident, or when anything was done to it?
A On the 23rd of October.
Q The 23rd of October?
A Yes, sir.
Q Do you have any particular- way of remembering when it
was, or was there any particular reason for doing anything to it at
that time?
A That crossing was repaired for the annual track inspection,
which was on the 29th of October.
Q Was there any track inspection on the 29th of October?
A Yes, sir. It was put in first class condition.
304*
*Q How was the ballast in reference to the guard rail?
A Level across.
Q In between the guard rails, the ballast, of course, consists· of
crushed stone ?
A Yes, sir.
Q It is not like a cement filling or anything of that sort?
A Oh, no, sir.
Q It is just likeA Just crushed stone.
Q When that crossing was fixed up for the annual inspection,
was it fixed in accordance with the usual specifications and regular
practice?
A Yes, sir.
Q What about the amount of ballast in between the guard
rails?
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WITNESS : What do you mean?

Q (Continued) Was there enough to cover the crossing?
A Yes, sir, from one end to the other.
Q What effect does travel over a crossing have upon a crossing of this sort?
305*
*A This crossing is not heavily traveled. Travel is light
on it, very light.
Q Does ballast gradmilly become ground up into finer stone?
A It breaks up. When we build a crossing or repair it,. we
give the ballast a slight rise to allow for settling. When it settles
down it will come level with that rail. A crossing with light travel
like this one, it will stay there for some time.
Q Do rocks sometimes get between the guard rail and the main
line rail?
A Yes,' sir. I think it shows some right there now. (Indi:.
eating) Trucks and wagons going up there strike the ballast, and
drop dirt; they will drop some· dirt in there.
Q As a result of that inspection, was any complaint made to
you by the railroad officials as to the condition of the crossing?
A No, sir.
Q You know Mr. Nickel, don't you?
A Yes; sir.
Q Had he made any complaint to you about the condition of
the crossing?
306*
*A No, sir, never has in his life. Hasn't any one. Not
only him, hasn't any one;
·
Q No work had been done on that crossing, you said, by you
and your men since the accident?
A No, sir, wasn't done by any one.
Q Except to remove the ballast between the guard rail and the
main line?
A That is all. Mr. Nickel used this crossing, but other people
hardly ever used it.
Q You haven't put any ballast in there since November 9th,
1929?
A No, sir.
Q Where were you at the time of the accident?
A At Rugby, at 172 mile-post.
Q Were you working with your section force there?
A Yes, sir.
Q Did you see the train go by?
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Q What did you do?
As soon as the train passed I went on with my regular work
surfacing track.
307*
*Q Did you afterwards go down to the scene of the accident?
A After 44 passed I took the lever car .and went on down.
Q Did you talk to Mr. Nickel after you got down there?
A Yes, sir, a little, not anything to amount to anything-a few
minutes.
Q Did he make any explanation at that time as to how his car
happened to get stalled there?
A No, sir, he didn't say how it stalled. He told me his motor
stalled on the track.
Q Did he at that time say anything about the crossing being in
bad condition?
A No, sir, not a word.
Q Did you afterwards have some conversation with him in reference to the disposition of the truck or tires?
A Yes, sir. I asked him what he was going to do with them.
He said he would let everything stay like it was; so I told him if he
didn't do something with them, or lock them or something, somebody
would steal them. I told him if I had a chain I would lock them. He
said "I have got a tire chain," so we took the chain that is used on
tires to keep the wheels from skidding and locked the four
308* tires. I took *the switch lock off the lever car, and Mr. Nickel
helped and we locked the tires to the truck.
Q. Mr. Nickel didn't want to. take them away?
A No, sir, said he was going to leave it right where it was.
Q Did you do anything with the battery?
A Took the battery to the tool house.
Q Why did you take that pp there?
A I ·thought somebody would steal that, too; wasn't any way
to lock that.
Q You were not taking it for your use or for the company's
use at all?
A .No, sir, just wanted to take care of it.
Q What other men were with you up there, do you remember,
where you were working 3:t Rugby?
A I had five or six men, probably seven. Two of them are
here now.
Q Who are they?
A
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A

G. Price and Sam James.

Q Was J. R. Wright with you?
A

Yes, sir, he was there.

Q Where is he?
A He is in the hospital.
*Q He is sick?
A Yes, sir.
Q As far as the crossing is concerned, on the south side of the
crossing, where the bridge is, leading over to Mr. Nickel's house, what
is the grade there? I mean when you get on top the railroad track,
do you go down or up?
A Go down.
Q So, if Mr. Nickel's. front wheels, in this instance, had gotten
over the track, how were they in reference to the rea~ wheels?
A They were about four inches lower than the rear wheels,
possibly five.
Q Now, that is a very open crossing, isn't it?

309*

WITNESS:

Y ott mean the view?

MR. SPICER:
from the north.

To a person approaching the track

A Yes, sir.
Q Can see quite a distance toward the West?
A Yes, sir. You can see one thousand feet east, and about
fourteen hundred or fifteen hundred feet west.
310*

*Cross E.~amination

BY MR. YARDLEY:

Q Mr. Robinson, if this crossing was in bad condition, you
would be the man that would be responsible for it, wouldn't you?
A Yes, sir.
Q And you say that there has been no work done on that
crossing since the 9th of November?
A · Nothing except cleaning ballast out between the guard rail
and main line rail.
_Q What do you do when you take ballast out? Where do you
put it?
A That is about half dirt; it is thrown away.
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Q Don't put any rocks back on the track?
A Not with dirt and stuff. We aim to keep all ballast between
the main line rails clean.
Q Do you know a man named George Humphries, who works
for the C. & 0.
A Yes, sir.
Q What is his position with the C. & 0.?
311 *
*A Track walker.
Q Does he have any duties in respect to repairing crossings?
A Yes, sir. If he finds them in bad condition, he fixes them.
Q Do you know whether or not he fixed that crossing on the
18th of February?
A No, sir, he did not.
Q You are positive of that?
A Yes, sir.
Q You can't be mistaken?
A No, sir.
Q You had him under your observation every minute of the
day, did you?
A No, sir.
Q You don't know whether he fixed it or not, do you?
A He told me he didn't fix it.
Q You didn't see what he did?
A He is working in my jurisdiction, and does what I tell him
to do. He makes repairs, and no matter how slight he comes
312* back and tells me. If he finds anything he can't re-*pair, he
will come back and tell me, and I will take the force and fix it.
Q You say there has been no ballast put on that track?
A No, sir, none put on.
Q Have you seen that crossing lately?
A Yes, sir.
Q Did you see it around in November?
A Sure, I saw it every week. I saw the crossing every week.
Q What was the character of ballast on the 9th of November?
A Level with the guard rail.
Q What did it look like? What was it con1posed of?
A Stone.
Q What kind of stone?
A Crushed stone, some dirt mixed in it, dropping off wheels.
Q Will you tell me why this crossing today shows that there
is part of the old limestone there that is discolored and there is fresh,
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light stone, looks like it was put on recently? How did that :happen
if there has not 'been any put on in the last few months?
A There isn't any there.
313*
*Q There isn't any there?
A No, sir.
Q You say that this crossing is in the same condition that it
was on the 9th of November?
WITNESS:
now, or what?

What do you mean by same?

Same

MR. YARDLEY: Same as when those pictures were
taken.
A Near it. I said the ballast was. all scattered around. It
looks ragged now where the trucks scattered it around.
Q· You were in here all the time and heard the testimorty of
witnesses. Then, how did it happen, if the ballast was -like you say
it was, that Mr. Correa and Mrs. Musselman, and these other people,
had trouble going over the crossing; that their engine stalled when
they went down; and they say the ballast was not there? How did
that happen if it was just the same?
A They can testify anything they want to testify.
Q You can, too, can't you?
A I haven't anything to do with what they testify to. I give
my testimony, not their's.
3"14*
*Q You still maintain there. has been nothing done on
that crossing since the 9th of .November to the present time?
A Except to pull ballast away from between the guard rail and
the main line.
Q Whose duty is it to keep the ballast from getting between
·
the guard rail and main line?
A It is my duty.
Q It is not Mr. Humphries' duty?
A He works under me. It is my duty to do it, or have it done,
one of the two, either take the force and do it, or I do it. As· I told
you a while ago, a small job, he does it.
MR. SPICER: Would Your Honor mind stating to
the jury that these photographs, which were tentatively
admitted, are fully admitted now?

The C. & 0. Railway Co. vs. Herman F. Nickel

233

MR. YARDLEY: I object to their admission as any
evidence of the condition of the crossing on that day. I
think that is a question for the jury to decide.
315*

THE COURT: It is a question for the Court to decide as to whether the jury can consider it. The *Court
will tell the jury that the photographs are admissible for all
purposes of the case, if the jury believes, after hearing all
the evidence in the case, that they show the true condition,
or approximately the true condition, at the time of the alleged accident.
Witness stood aside.

316*

*D. PRICE,

a witness on behalf of the defendant, being first duly sworn, testified
as follows:

Examination in Chief
BY MR. SPICER:

Q Mr. Price, were you a member of the section force of the
C. & 0. Railway Company, pnder the charge of Mr. Robinson, last
November?
A Yes, sir.
Q Were you familiar with the condition of the crossing which
Jeads to Mr. Nickel's place; the crossing at which an accident occurred
at that time?
A Yes, sir.
Q Had you had anything to do with the crossing immediately
before, or within a short while before?
A Yes, sir. I helped to repair the crossing a short while before
that.
Q In what connection did you repair it? Do you remember
why particularly anything was done?
A We took up the old crossing boards and put down new
ones.
317*
*Q Those crossing boards, where are they?
A On the outside of the rails.
Q What .else did you do?
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We filled in with new ballast.
Did you endeavor to fill up the space in between the _guard
Yes, sir.
About when was that?
Well, that was just a while before the inspection last fall.
Annual inspection on the C. & 0.?
Yes, sir.
It was in the latter part of October, wasn't it?
Yes, sir.
Did you fix the crossing in accordance with regular specifiand usual practice?
Yes, sir.
I would ask you if you can state just exactly what you did

do?
A

We took out all old ballast, tore up the old crossing boards,
put in new ones, and put in new ballast, and filled
318* *it up level with the guard rails.
Q Y ott have been a member of this same section force
ever since then, haven't you?
A Yes, sir.
Q Have you made any repairs to this crossing since November
9th?
A No, sir.
Q Do you know of anybody else. making any?
A No, sir, I do not.
.
Q Where were you at the time of the accident?
A We were just east of Rugby the day of the accident.
Q One question I forgot to ask you: What did you use on the
outside of the crossing?
A We put down boards, and dressed it off with new ballast out. side the boards.
Q How about the approach to the crossing?
A Well, it was just a gradual go-off.
Q Does it taper off?
A Yes, sir, gradually tapers off.
Q Did you go down to the scene of the accident?
A Yes, sir, right afterward.
319*
*Q Was Mr. Nickel there?
A He wasn't there when we got there, but he came from
the house a short while after we got there.
Q Did you have any conversation with him about the accident?
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A No more than I asked him if he didn't try to go up on the
crossing in high gear, and he killed his motor on the crossing. He
said he didn't know whether he did or not. He said he was excited
and disremembered.
Q He was excited and didn't remember?
·
A Yes,· sir.
Q Did he say anything about the crossing being in bad condition at that time?
A No, sir.
Q Did you hear hitn make any statement at all to indicate that
he thought he stalled on account of the crossing being bad?
A No, sir.

MR. YARDLEY:

I object to that.

THE COURT: Objection sustained. That is a leading question.
BY MR. SPICER:

Q Mr. Robinson was there when you got there?
A Yes, sir.
*Q Did you hear Mr. Nickel make any complaint to Mr.
Robinson about the condition of the crossing?
A No, sir.
Q Did you hear Mr. Nickel make any other explanation as to
why he stalled?
A No, sir.
Q Or any statement as to why he stalled?
A No, sir.
320*

Cross Examination
BY MR. YARDLEY:

Q A number of witnesses have testified that in going onto this
crossing, their engines stalled because there was a· dip in that crossing'iVITNESS : No, sir, I don't think so.
Q (Continued) I say, a number of witnesses testified to that
fact. Now, if their staten1ents are true, how do you account for it if

-'\
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the crossing had been in the condition you say it was?
.
A I don't know about that. I just know it was in the condition I say it was in.
321 *
*Q You know it was?
A Yes, sir.
Q you know no ballast has been put on that crossing since the
9th of November, 1929?
A Not to my kno:wing.
Q But there might have been some put on without your knowing it?
A I don't think so.
Q You don't?
A No, sir.
Q Do you know that George Humphries was working on that
crossing on the 17th of February, 1930?
A. No, sir.
Q You don't know whether he was or not?
A No, sir.
Q As a matter of fact, a good deal could have been done on.
that crossing and you not know anything about it, couldn't it?
A I don't think so. I work about every day.
Q Did you look at the crossing the day of the accident?
A Yes, sir.
Q You didn't see these ruts around there in the crossing?
322*
*A No, sir.
Q Didn't see the ballast down very much below the
guard rails?
A No, sir.
Q Have you seen the crossing lately?
A I have seen it last week.
Q Do you think you saw it ten days or two weeks ago?
A I think so.
Q Didn't you notice part of that ballast is old ballast, or has
the appearance of having been there a long time, and part of it having been put there recently?
A No, sir.
Q You didn't notice that?
A No, sir.
Witness stood aside.
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*SAM JAMES (Col.),

323*

a witness on behalf of the defendant, being first duly sworn, testified
as follows:

E:ramination in Chief
BY MR. SPICER:
Sam, what is your occupation?
Railroading.
Section man?
Yes, sir.
Q You work on Mr. Robinson's section force?
A Yes, sir.
Q You were working on that force last November?
A Yes, sir.
Q You have been working with it ever since?
A Yes, sir.
Q Where were you when the accident happened at M~. Nickel's
crossing?
A Just east of Rugby.
Q Do you know when this crossing was fixed up or worked on?
A Day before inspection.
324*
*Q When was the inspection, do you remember?
A 29th.
Q Of October?
A Yes, sir.
Q It has been stated here that the ballast was very low in between guard rails, and that you could see the tiesQ
A
Q
A

MR. YARDLEY: If Your Honor please, it seems to
me he is on direct examination, and it seems to me it is his
duty to ask the witness direct questions, and not refer to
something else. I object.
THE COURT: Don't refer to what other people said.
Ask him what the condition was.
BY MR. SPICER:

,
Q You were familiar with the condition of this crossing iast
November?
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WITNESS : What condition it was in?
MR. SPICER: You were familiar with it, as it was?
A

Yes, sir.

Q Just what was its condition?
A Well, it was in good shape, good shape for a car to go over,
provided it had gasoline to run it.
*MR. YARDLEY: I object.

325*

BY MR. SPICER:
Q State what was there.
A It was as full of ballast as they usually have on it.
Q What about the level of the ballast?
A Well, it was as level as usually all of them have been.
Q How was the ballast compared with the guard rails?
A Level with the top of the guard rails.
Q Was there anything on the outside of the rail?
.

.

WITNESS : On either side?
MR. SPICER: Yes.
A

Two boards.

A

In good shape.

.

Q What about the road on the side of the boards?
Q Was it a gradual rise?

A
Q
A
Q
A

Yes, sir.
Tapering off?
Yes, sir, rise on each side, coming up and going off.
How long have you been working with the section gang?
18 years this coming June.
Q Do you know of any repairs being made to that
326* crossing *since the time it was fixed, about the latter part of
October?
A No, sir, no repairs have been made, not since I have been
with the force, not since the day ahead of the inspection.
Q You haven't done any work on it yourself, have you?
A No, sir.

'
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MR. YARDLEY : I am going to ask Your Honor to
exclude one answer that he made. He made the statement
that nothing has been done since the d~y of inspection. He
doesn't know that. He can say as to his knowledge, but he
doesn't know positively.
MR. SPICER: I am not asking any more than his
knowledge.
THE COURT: You mean by "you," by your force as
far as you know; that is what you mean; that nothing has
been done, no work has been done by you, has it?
WITNESS: By the force or me, neither. I have been
_with the force all the time, every day.
THE COURT: You don't know whether anybody
else made any or not.
WITNESS:
327*

No, sir.

*Cross Exantination

BY MR. YARDLEY:

Q Sam, is your eye-sight good ?
A Yes, sir.
Q It is?
A Yes, sir.
Q Did you examine that crossing about the 9th of November?
A Examine it? Compelled to examine it when I go over it,
and it is in perfect shape. I ain't blind.
Q I understand you are not a track walker, are you?
A I am called a track walker. I go over the track sometimes,
when the main walker is not out.
Q You examined it about the 9th of .November, last year, did
you?
A Yes, sir.
Q You couldn't see those ruts that had been worn in that
crossing; you couldn't see those, could you?
WITNESS : Inside the crossing?
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MR. YARDLEY: Between the rails,. you couldn't
see those, could you?
A

Not where the crossing was, no, sir.

Q You couldn't see where these ruts had been worn between
the tracks going across the crossing; you couldn't see that?
328*
*A No, sir, I didn't see it.
Q You couldn't see where the ballast w:as down?
A Sure, if it had been down.
Q But you didn't see it?
A No, sir, I didn't see it because it wasn't down. I didn't see it.
Q But you didn't see it? You couldn~t see where the ballast
was worn down to the ties? You didn't see that?
A No, sir, I didn't see that.
Q You didn't see that?
·A No, sir.
Q You don't know of any work that has been done on that
crossing sine~ the last day bf November, of last year?
A No, sir, I do not.
Q Do you know whether Mr. Nickel's gate has been fixed since
the 9th of November, last?
A Yes, sir, that has been fixed?
Q What was done to it?
A Put in two new posts.
.
Q Any planks been put on that crossing since last year?
A .Not since the day ahead of inspection, no, sir.
329*
*Q No plank has been put on there?
A No, sir.
Q Have you seen that crossing lately?
A Yes, sir~
Q There. are two kinds of ballast there, one a light colored bal:last, and the other a heavy ballast that has been there a long time.
. When was that light colored· ballast put there?
A It wasn't any diffe~ent from any other color when I see it.
Witness stood aside.
NOTE: At 1:00 o'clock P. M. a recess was taken until
2:00P.M.
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*AFTERNOON SESSION

330*

The Court resumed its session at 2:00 o'clock P. M.
W. L. MAUPIN,
a witness on behalf of defendant, being first duly sworn, testified as
follows:
E.-ramination in Chief

BY MR. SPICER:

.

Q Mr. Maupin, you are clerk of Albemarle Circuit Court?
A Yes, sir.
Q Also clerk of the Board of Supervisiors of Albemarle
County?
A Yes, sir.
Q Do the records of the Minutes of the Board of Supervisors
of Albemarle County show whether or not the road leading from
Tyler's Garage, south toward the C. & 0. Railway Company's right of
way has been taken in, or made a county road, and, if so, how much
of the road has been made a county road?
A I will read the resolution of February 9, 1927 (reading) :
331 *

"On motion duly seconded, the following reso*lution
was unanimously adopted :
On petition of citizens along the road leading from
·Tyler's Store, in Rivanna Magisterial District, to Rugby,
on the C. & 0. Railway, the Board agreed to take over one
mile of this road for maintenance, provided the citizens put
in drains and moved fences back so as to give a minimum
thirty foot right of way."
Q
A

That is an extract from the Minutes of the Supervisors?
Yes, sir.

BY THE COURT:
Q Is there any other resolution except that that extends that
road across the railroad track as a public road ?
A No, sir, that is the only resolution.
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THE COURT: On the face, gentlemen, that does
not show whether that road goes across the railroad or
not, does it?
MR. SPICER: I will ask another witness about that.
.it is more than a mile from Tyler's Garage.
BY MR. YARDLEY:

Q There has been no further resolution as far as you know?
A No, sir.
Witness stood aside.
332*

*\V. C. ROBINSON,

a witness on behalf of the defendant, being recalled, further testified
as follows:
E.-ramination in Chief

BY MR. SPICER:

Q You, of course, are familiar with the road leading from
Tyler's Garage over to the Hailway Company's crossing, involved in
this· accident?
A Yes, sir.
Q Do you know how far it is by that road from Tyler's Garage
to the railroad?
A No, si"r, not exactly, but somewhere around 2 miles.
Q Is it more than a mile?
A Yes, sir, nearer two than it is one.
Q _You are certain it is more than one mile?
A Yes, sir.
Q Mr. Robinson, is there anything which would discolor the
ballast at a crossing such as the crossing involved herein?
A Dirt from automobiles and wagons and horses, and grease
from locomotives and cars, and also the last two years,
333* *the railroad company has used a weed burner to kill weeds,
burning oil. It is just the same thing as a large blow torch.
It uses oil, burns some kind of crude oil. It is a terrible black smoke,
and makes the ballast real dark wherever it hits-not dark, but black.
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Q Would all of those facts you have stated tend to discolor
the ballast after it has been" placed in the track?
A Yes, sir, and then the age will discolor it.
Witness stood aside.
*G. R. NORMAN,

334*

a witness on behalf of the defendant, being first duly sworn, testified
as follows:
E,-ramination in Chief
BY MR. SPICER:
Q
A

What is your occupation ?
Draftsman for the C. & 0.
Q How long have you been doing drafting work?
MR. YARDLEY: You just want to prove that blue
print?
MR. SPICER: Yes, sir.
MR. YARDLEY: We admit it. We admit that the
distances are all right.
MR. SPICER: I just want to identify it.
THE COURT: Go on and ask your question.
BY MR. SPICER:
Q Mr. Norman, did you make a blue print of the situation
surrounding the crossing down here near Campbell's Station?
A Yes, sir.
Q At which an accident had occurred?
A Yes, sir.
335*
*Q Did you draw this blue print? (Exhibiting blue
print.) Is that the blue print made by you, and did you draw
it according to the scale shown?
A Yes, sir.
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NOTE: Blue print filed and marked "Exhibit-Norman No. 1."
·

Q Are the measurements of distances shown on there correct?
A

Yes, sir.

Q Made by measurement?
A

Yes, sir.

Q How wide is the right of way at this crossing?
A It is practically sixty feet. You see, just below the crossing
there it is thirty feet one side, and 30.5 feet on the other side; and
just the other side of the crossing, it is 30.6 feet on each side, therefOre, it is practically 30 feet on each side of the track, making the
right of way 60 feet.
Q The track is approximately in the center of the right of
way?
A Yes, sir.
336*
*Q. You have indicated the track by a single line?
A Yes ,sir.
Q That indicates the center line?
A Yes, sir, center line of the track.
Q That broken line which you have indicated on there~ "Line
of vision 1682 feet," leading from the road up the track to the West,
what is that?
1 A
That means that if you are standing in the road at 203 feet
north of the track, you have a clear vision of the track there for
1682 feet.
Witness stood aside.
NOTE: At this point, the jury was taken to view the
scene of the accident, accompanied by the Court and Sheriff,
after which they returned to the court room.

337*

THE COURT: The Court and jury have had a careful view of. the crossing and roadway, and tracks, and
surrounding conditions, and I think it is *proper to call
attention of counsel to two things that the jury want a
little further light on.
The road leading from Tyler's Store seems to be worked all the way up to the railroad line. I ·don't know, or
there is no evidence in the case as to how far the county
has actually undertaken to work that road. I think you had
better try to get some information from the County Engineer about that.
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Then, there is another thing that I am not certain but
what you gentlemen on both sides ought to know; and that
is that the jurors undertook to measure down there the
height of the regular rail above the guard rail at the cross-.
ing, and it seems to be about an inch difference in height.
Whether that has any bearing on this case is for counsel
to determine. I don't recall definitely what the witness
stated was the usual and proper, and approved difference
in height between the guard rail and regular *rail, but it
might have son1e bearing on this case, and I thought you
gentlemen on both sides ought to know the facts, when the
jury was down there, in order that you can give any further information you have that you think might be proper
and fair to arrive at a fair verdict in the case.
MR. SPICER: Mr. Burnley, the County Manager, I
understand, is not in the city today.
THE COURT: There may be somebody else you can
get the information from. I don't know that it is important. It is a matter that may not have any particular bearing on the case.
MR. YARDLEY: Mr. Nickel was in the Board of
Supervisors' meeting at the time the resolution was adopted ·
in regard to this road, and can give a full explanation of
'where the road goes to.
THE COURT: In the absence of more official evidence, it might be proper to have that done.
MR. YARDLEY: Mr. Luther Davis was also in the
Supervisors' room at that titne, and knows exactly what
transpired, and why the road has been worked that way.

339*

*THE COURT: There is no information definitely
before the jury as to whether this is a public or private
crossing at this time. Now, either side may introduce such
evidence as they can get hold of, if they think further information is desired on that point.
MR. SPICER: Vve are perfectly.willing to introduce
Mr. Burnley's former statement of the matter.
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THE COURT: If Mr. Yardley agrees to that, it may
save the jury having to stay over until tomorrow to get
that information.
MR. YARDLEY: Let me see his statement. (Examining Mr. Burnley's former testimony.) All right, Mr.
Spicer, we will let it go in.
NOTE: By agreement of counsel, the testimony of
Seth Burnley, County Manager, taken at the former trial
of this cause, was read in evidence, to have the same force
and effect as if the witness were present in person and testifying, as follows:
*SETH BURNLEY,

340*

a witness on behalf of the defendant, being first duly sworn, testified
as follows:
E.-rantination in Chief
BY MR. LEAKE:

Q What is your business?
A

County Manager.

Q You are familiar with what roads are maintained and operated by the county?
·
A Yes, sir.
Q I would like for you to tell the jury whether you are familiar
with this crossing in question?
A Yes, sir.
Q Is that in the county system?
A The minutes of the Board of Supervisors, I believe, state
that there· be a mile of the road taken into the county system, and then
after that they agreed to take over up to the railroad.
Q W auld that mile come in before you get to the railroad?
A Yes,sir.
341 *
*Q Has it been taken in over the railroad crossing?
A As I said, they took it up to the railroad. That is
the wording of the order.
Q That is the north side of the railroad that it comes in?
A ·Yes, sir, north side.
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Took it up to the railroad ?
To the railroad.
Cross

Ej~amination

BY MR. YARDLEY:
Q It doesn't say it went up on the north side of the railroad,
but up to the railroad?
A To the railroad.
Q It starts at Tyler's garage?
A Yes, sir.
BY MR. SPICER:

Q Which is north of it?
A Northwest.
BY MR. YARDLEY:
342*
A
Q
A

Q The county has actually taken it over?
*A Yes, sir.
Q It is considered a county road?
Yes, sir.
A county road?
Yes, sir.
Witness stood aside.
DEFENDANT RESTS.

343*

*ANDREW BROCK (Col.),

a witness on behalf of the plaintiff in rebuttal, being first duly sworn,
testified as follows:
E.-ramination in Chief
BY MR. YARDLEY:
Q Andrew, where do you live?
A My home is at Boyd's Tavern, but I stays at Mrs. Maria
Payne's.
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Q Where does Mrs. Maria Payne live?
A Campbell, Va.
Q Are you familiar with this road that runs from Tyler's
Garage to Mr. Nickel's house?
A Yes, sir.
Q Do you know where the crossing is on that road, crossing
of the C. & 0.?
A Yes, sir.
Q Do you travel that road?
A Yes, sir.
Q For what reason do you travel on that road?
A I travel back and forth going home and to work.
Q Did you travel any on this road on or about the 9th day of
November, 1929?
344*
*A Yes, sir.
Q Do you know its condition about that. time?
A It was in bad condition.
Q Do you know its condition about that time? Answer yes
or no.
A Yes, sir.
Q Just tell the jury what the condition was. Don't say it was
bad condition. Tell what the condition was.
A When I crossed there, the ballast was down below the ties.
When I crossed there,· it was about four inches below the rail.
Q Did you ever have any trouble with your car?
A Yes, sir. I got stalled several times.
MR. SPICER: We object.
BY THE COURT:

Q When was that?
A It was the week before Mr. Herman had his wreck.
Q You mean Mr. Herman Nickel?
A Yes, sir.
MR. LEAKE: We object for the same reasons.
345*

*BY THE COURT:

Q Were all these times that vou ·stalled near about the time
that this accident happened, or had -they happened sometime before,
or sometime since?
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I got stalled there about a week before Mr. Herman had his

Q That is the only time you got stalled any where near that
time, just once?
A Yes, sir.
Q Only stalled once, just before that, did you?
A Just about two weeks before Mr. Herman had his wreck.
I got stalled there several times.
Q Several times within two weeks before that?
A Just about a week before Mr. Herman had his accident.
Q How many times did you get stalled, then?
A About two or three weeks before.
Q You say you have been stalled several times. Was the road
at the time you got stalled in the same co11;dition it was on the 9th
of November, when Mr. Nickel's accident occurred? Was the crossing in the same condition or different?
346*
*A It was different.
Q The crossing was different?
A Yes, sir.
Q Was it worse when you got stalled than when Mr. Nickel
got stalled?
A It was just as bad when I crossed it as it was afterwards.
Q What I am trying to get at is this: We don't want to know
anything about the times you got stalled long ·before or after this
accident of Mr. Nickel. Did you get stalled any other time except
once just before this accident-any more than one time?
A I got stalled there twice.
Q Just before the accident?
A Yes, sir.
THE COURT: Gentlemen of the jury, this evidence
will only be considered by you insofar as you may think
it has any value in determining the condition of the crossing at the time of Mr. Nickel's accident.
347*

*MR. LEAKE : We except.

BY MR. YARDLEY:
Q Is the crossing in the same condition now it was when you
got stalled?
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Q
A
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Q
A
Q
A
Q
A
Q
.A

No, sir. It is better now.
Have you seen anybody working on that crossing since the
November, 1929?
Yes, sir.
Who did you see working there?
·The 18th of February I saw George Humphries working
crossing with a tamp, and pick and shovel.
How long did he work there?
I saw him there just before dinner.
What were you doing when you saw him?
Throwing gravel for Mr. Herman.
Where were you throwing out gravel?
On the farm.
Where on the farm?
At Campbell.
Q Which way were you fron1 the crossing?
348*
*A On this side of the crossing. (Indicating.)
Q Who are you working for at this time?
A Mr. Jim Brown.
Q I mean at the time you were throwing gravel.
A For Mr . .Nickel-Mr. Herman Nickel.
Q Just tell the jury what was Mr. George Humphries' position.
A C. &0.
Q Do you know what they call him?
A Call him George.
Q What position does he occupy?
A Work on the railroad-track walker.
Q He told you what he was doing?
A He was working on the crossing, 'long about 8 :00 or 9 :00
or 10:00 o'clock.
Q What was he doing on the crossing?
A He was tamping ballast between the ties, had a shovel and
pick, and I was throwing gravel for Mr. Herman, and I came by there
and spoke to him.
BY THE COURT:
Q
349*

You are sure this was after this accident of Mr. Nickel?
A Yes, sir, it was in February.
*Q Did you see the wreck of the car there at that time?
A Yes, sir, the car was lying there.
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Q At the time this man was doing this repair on this crossing,
did you see the wreck of this car lying on the side of the railroad
track?
·
A Yes, sir.
Q About how long afterwards was it, do you know?
A No, sir, I don't know how long it was, but it was the 18th
of February when I saw him working there.
Q It was the 8th of February?
A The 18th of February when he was working.

BY MR. YARDLEY:
Q Have you seen anybody else working on that crossing?
A No, sir, I haven't seen anybody.
Q Tell the jury if there was as much ballast on that crossing on
the 9th of November as is there now.
A It is more on there now than it was at the time Mr. Herman
had his wreck.

Cross Examination
. BY MR. SPICER:

Q Y ott say the ballast was four inches below the ties?
350*

*A As near as I can get at it.
Q Y ott say you were working for Mr. Nickel the day
that you saw George Humphries there?
A Yes, sir, on ·the 18th of February.
Q Did he tell you what he was doing?
A I seen what he was doing because I was close to him.
Q What kind of car were you driving?
A Ford car.
Q You didn't testify at the last trial?
A No, sir.
Q This is your first time?
A Yes, sir.
MR. YARDLEY: We didn't know about him before.
Witness stood aside.
MR. SPICER: I will put my witness on now?

•
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THE COURT: All right.
*S. M.. BUTLER,

351*

a witness on behalf of the defendant, in sur-rebuttal, being first duly
sworn, testified as follows:
E.-ramitzation in Chief

BY MR. SPICER:

Q Mr. Butler, are you connected with the C. & 0. Railway
Company?
A Yes.
Q Did you have occasion to visit the scene of the accident, in
which Mr. Nickel's truck was struck by a train, a few days after the
accident?
A Yes, sir.
Q Did you go to the crossing itself?
A Yes.
'
Q Did you take any picture of the crossing?
A Yes.
Q I will ask you to state whether or not this is a picture taken
by you. (Indicating.)
A Yes, it is.
Q When was it taken, as near as you can tell?
A It was within a week after the accident.
352*

*MR. SPICER: We offer that picture in evidence.
MR. YARDLEY: I would like to object and except.
THE COURT: Objection over-ruled, and exception
noted.
NOTE :
No. 1."

Photo filed and marked "Exhibit Butler

BY MR. SPICER:

Q Where was that picture t~ken from?
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A Taken from the center of the track, about ten feet west of the
crossing, Kodak facing east.
Q How was the camera situated in ·reference to the ground?
A Very close to the ground.
Q Why, particularly, did you take it from the west side.
A On account of the sun, to have the rays reflect on it properly.
Q Now, Mr. Butler, does that picture repr.esent the condition of
the crossing?
A Yes, sir.
Q At that time?
A Yes, sir.
353*
*Q Did you have any conversation with Mr. Nickel, the
plaintiff here, about that time?
A Yes, sir.
Q Was there anythingsaid about the condition of the crossing?
A At the time I talked with Mr. Nickel about it, I was on the
crossing; I happened to meet Mr. Nickel by appointment, and he had
with him his brother, Paul Nickel, and Attorney Yardley, and at
that time he mentioned that that crossing was not in good condition;
that there were holes in it; but when I asked him to point out the
holes, he couldn't do it, but said, "Well, the general condition of it."
He then mentioned the approach to the crossing.
Q Did he refer to the steepness of the approach?
A Yes.
Q Did you ask him to specifically point out what was wrong
with it?
A Yes, and he replied, "Well, the general condition of it."
Q What was the condition of the crossing?
A Just as shown in the picture there I just presented.
354*
*Q So far as you could tell, was it in passable condition
for vehicles?
A Yes.
Q Mr. Nickel made no further effort then to say what was
wrong with it except what you said?
A That is all.
MR. YARDLEY: I would like to state at this point,
in view of what he said, it is necessary for me to go on the
stand

254

The C. & 0. Railway Co. vs. Herman F. Nickel
Cross E.-ramination

BY MR. YARDLEY:

Q
A

Y ott remember I was there on that occasion?
Yes, sir.
Q Don't you r~member I showed you where the ballast was
thin?
A No, you didn't do any such thing.
MR. YARDLEY: That is a matter for the jury, but
I did.

Q These white spots in this picture, they are where the ruts were
made, are they not, by the vehicles ?
A I don't know that ther~ were any ruts made by vehicles.
Q You do not?
355*
*A No, sir; in fact, there were not any depressions in the
crossing, if that is what you mean.
Q There were no depressions in the crossing?
A No.
Q You worked up this case for the C. & 0. Railway Company?
A Partly, yes, sir.
Q Y ott haven't seen any witnesses, except your own employees,
who testified to the good condition of the crossing, have you?
MR. SPICER: We object.
THE COURT: Objection sustained.
Witness stood aside.
356*

*MRS. SUSIE MUSSELMAN,

a witness on behalf of the plaintiff, being recalled in rebuttal, further
testified as follows:
Examination in Chief
BY MR. YARDLEY:
I

Q Mrs. Musselman, I hand you a photograph that has been introduced by the defendant in this case (Exhibit Dementi No. 3). I

'I
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'

wish you would examine that picture and just state. to the jury whethe~
that shows the true condition of that crossing on or about the 9th day
of November, -as near as you can remember?
A Well, it does not look to me like it did then, as I remember it.
Q How was it, as you remember it, on the 9th of November?
A It seems to be from this picture in perfect condition. It certainly was not that day, because I am used to driving over bad roads
in the country, and it was the first time I ever had my engine stall
when I went up on the crossing, and I don't think that ordinarily the
bump would do it.
357*
*Q Would you consider that a true picture of the condition of the crossing?
A Not as it was when I went over it that day.

Cross Examination
BY MR. SPICER:
Q
A

When did you go over it?
About two weeks before the accident, as I remember.
Witness stood aside.

358*

*LUTHER DAVIS,

a witness on behalf of the plaintiff, being recalled in rebuttal, further
testified as follows:

Examination in Chief
BY MR. YARDLEY:
Q Mr .. Davis,. have you used that crossing since the 18th of
February, 1930?
A Yes, sir.
Q Just state to the jury whether its condition has been the same
· since that date as it was before that date.
A No, I don't think so. The last time I crossed it was last
Sunday, and it was pretty well smoothed up, but before the 9th of
November, it was down in a hole, you would nearly go down to the
ties in places in it, something like four or five-inch dip down between
the rails, and I would not call it the same now as it was then at all.
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Q I hand you a picture (Exhibit Dementi No. 3). Does that
show the true condition of the crossing on or about the 9th day of
November, 1929?
A No, sir, I would not think so.
Q Just tell the jury where you don't think it shows the true
condition.
359*
*A This is something more like it is now. It is pretty
well filled up, you see. Of course, that is not a view of it,
anyway. I wouldn't consider that like the track is, but you gentlemen
saw that for yourselves; but I would not consider that this is the
condition of the track at all.
Q State to the jury the difference between its condition as
·shown in that picture, and the condition on November 9th.
·
A On November 9th, you would about take out all of this
gravel inside of this guard rail. That is the way it was at that time:
As I said this morning, they put in new ties sometime in the latter part
of the summer, and it has never been filled up.
MR.

SPIC~R:

If he said it before, it is not rebuttal.

THE COURT: Don't go over what you have been
over before, except insofar as it contradicts evidence the
defendant has introduced.
A (Continued) Well, I would say the principal part of this
gravel here·has been put in since the 9th of November. The principal
part of this gravel was put in the~e since.
360*

*BY MR. YARDLEY:

Q On the 9th day of November, state to the jury whether most
of the gravel in there was fine or. course, if you remember.
MR. SPICER: I object. That is not rebuttal testimony. Furthermore, I don't think it has been shown the
witness was there on the 9th of November.
THE COURT: The witness stated he was there a
short while before the 9th.
WITNESS: Just a few days afterwards.
there to take measurements.

I went
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THE COURT: 'Don't ·go over what yo.u have already
told, but, if anything indicated in these. pictures, Mr. Yard·.tey, needs explanation, you have a right to ask that in rebuttal, because it was introduced · by the defendant since
your testimony in chief was put on.

361 *

MR. YARDLEY: Haven't I also a right (I am asking for guidanc~, in view of the fact that it has been denied there has been any ballast put * (there) to show that
ballast has been put there?
THE COURT:· You certainly have. 1 am trying to
keep Mr. Davis from goi'ng over again what has been ·already testified to ,about the general condition the.re.

BY MR. YARDLEY:

Q .State to the jury whether or·not there· has been any new ballast put in there.
THE COURT: He already testified to that, both in
chief, and now in rebuttal, just a few questions back.
BY MR. YARDLEY:

Q State to the jury whether it is as difficult now to pass over
that crossing as it was on or about the 9th of November.
MR. SPICER: I object to that .as opinion.
THE COURT: I think that is mere opinion. He can
state facts, and the jury draw their own conclusion.
MR. YARDLEY: If Your Honor please,·a~man who
was used to crossing it could surely say whether it is hard
or easy to cross over. I will save the point.
362*

THE COURT: But when he has. stated it was several
*inches lower between the guard rails, ·anybody ·with .common sense will.know it is bound to be more difficult before,
. so why ask the witness' opinion on. something that everr-
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body is equally able to judge of? In other words, the witness can't give an opinion on a thing except what would be
expert, and as to which he would be more qualified to give
an opinion than the average layman would. The jury can
equally draw a conclusion on common sense opinion as well
as the witness can.

Cross Examination
BY MR. SPICER:
~Q

You haven't seen any ballast put there since November, have

you?
A No, sir, I didn't see it being put there, but I have seen ballast
there that wasn't there.
Q You haven't seen anybody putting it there, or haven't seen
anybody working on the crossing?
A No, sir, I haven't been·there when they were doing it.
Witness stood aside.
363*

· *CHARLES WALKER,

a witness on behalf of the plaintiff, recalled in rebuttal, further testified as follows :

Examination in Chief
BY MR. YARDLEY:

Q
time?
A
Q
A
Q
the 9th
A

Mr. Walker, when did you pass over that crossing the last

Last Sunday evening.
Last Sunday evening?
Yes, sir.
Was it in the same condition then that it was on or about
of November?
Not by any means.
Q State to the jury what the difference was.
A The place where I said you jumped down and jumped out had
been filled in with finer and lighter gravel, and if you go across, it was
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about an inch difference from the rail there. Sunday I had no trouble,
and couldn't wish for a better track, but on the 9th of November, it
was different. On Sunday following the 9th, I went up there the
next evening about 2:00 o'clock. I went by across there from·
Su.nday School: ·
364*
*Q I hand you a picture. (Exhibit Dementi No. 3.)
Was that the true condition of that crossing on the 9th of
November?
A No, sir.
Q State to the jury why it is not a true picture.
A Right along in there where the wheels roll, there was no
ballast, you could see the ties for about a foot on each side. Some
were nearly as big as your fist, and some small ones. That is all
the difference I can see. I can see it today. I could Sunday.
Witness stood aside.
365*

*]. W. McMILLAN,

a witness on behalf of the plaintiff, recalled in rebuttal, further testified as follows:

Exantination in Chief
BY MR. YARDLEY:
Q When was the last time you passed over that crossing?
A Sunday.
Q Was it in the same condition then as it was about the 9th
of November?
A Not by any means.
Q Tell the jury the difference.
A It was holey in November, but Sunday when I was over it,
it was very smooth, in very good condition.
Q I hand you a photograph (Exhibit Dementi No. 3). Does
that show the true condition of the crossing November the 9th?
A No, sir, that does not.
Q Tell the jury why it differs.
A Didn't have all this gravel in here; it was a lot lower in
there. (Indicating.)
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*Cross Examination

366*

BY MR. SPICER:

Q If it were like it was when that picture-was taken, it was all
right?
A

Y e~, sir, sure.

Q If it was, it was all right?
A

Yes, sir.
Witness stood aside.
*P. F. NICKEL,

367*

a witness on behalf of the plaintiff in rebuttal, being first duly sworn,
testified as follows :
E.~amination

in Chief

BY MR. YARDLEY:

Q Mr. Nickel, you are a brother of the plaintiff in this case?
A

Yes, sir.

Q How far do you live from where your brother lives?
A It is a little over half a mile.
.
Q · Do you ever use the crossing that passes through your
brother's place?
A Yes, sir.
Q Maintained by the C. & 0.?
A Yes, sir.
Q Tell the jury whether or not it is in the same condition as it
was on the 9th day of November.
A No, sir, it is not. It is not in the.same condition.
Q What is the difference?
·
A Well, there has been some ballast put in. It is ·in a whole
lot better condition than it was at that time.
Q Have you had .any conversation .with Mr. Geor:ge Humphries, track walker of the C.·& 0: Company, in regard to this
368* *crossing?
A Yes, sir.
Q Tell the jury what that conversation was.
A George Humphries brings the mail from Keswick--
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MR. SPICER: I· don't think that is proper. Mr.
Humphries has not testified at all, and this is rebuttal testimony.
MR. YARDLEY: He· is track walker of the C. & 0.
Company, whose duty it is to keep up these crossings, and he
made certain statements in regard to what has been done on
this crossing, and it seems to me it is proper. He is the
agent and servant of the Railroad Company.
MR. LEAKE: He is just an employee.
THE COURT: Is he the man in the hospital sick?
MR. SPICER: No, sir.
THE COURT: Did you have him here before?
MR. SPICER: No, sir, he wasn't here before.
THE COURT: V\T ell, Mr. Yardley, that is hear-say
evidence. You can't tell.what another person says by one
witness.

369* *BY. MR. YARDLEY:
Q I hand you a picture (Exhibit Dementi No. 3). Please·
state to the jury whether that .shows the true condition of the.crossing
on or about the 9th day of November, 1929.
A No, .sir, it does not.
Q Explain to the jury why it do.es not.
A.. Because there is .more ballast than there was at that time.
It is in better shape.

Cross Examination
BY MR. ·SPICER:

Q You ·haven't seen any ballast being put in there since Novem~
her?
A

No, sir, but it evidently has been put 1 in.Witness stood aside.
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370*

*HERMAN. F. NICKEL,

the plaintiff, recalled in rebuttal, further testified as follows :

Examination in Chief
BY MR. YARDLEY:
Q Mr. Nickel, on direct examination for the defendant, a Mr.
Price testified that you made a certain statement to him in a conversation. Did you ever have any conversation with Mr. Price?
A Never in my life, not one word that I know of.
Q When was the first time you ever saw the man to know who
he was?
A The first time I ever saw the man was on the witness stand,
right here where I am now, at the other trial.
Q Mr. Nickel, is the condition of the crossing at the present
time the same as it was on the 9th day of November?
A No, sir.
Q What is the difference? Tell the jury.
A There has been considerable fine ballast put in, right about
where the wheel tracks cross.
371 *
*Q I hand you a photograph (Exhibit Dementi No. 3).
Does that photograph show the true condition of the crossing on the 9th day of November, 1929?
A This is not a very good picture of the crossing in many ways.
It was taken in February, and doesn't show the condition of the crossing as it was at the time the accident happened, and it doesn't show
the approach on the side nothing like what it is. 0.£ course, this jury
has seen what it is like.
Q What is the difference between what the picture shows of
the crossing itself, and on the 9th of November, 1929?
A It is much more ballast now than what it was at that timemuch more ballast when this picture was taken.
BY THE COURT:
Q You mentioned the word "approach," Mr. Nickel. Was the
approach then approximately the same as it is now? The incline up,
was that about the same at that time as it is· now? Was there any
material difference in that?
A Not a great deal, very little.
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*BY MR. Y A~DLEY:

Q You heard what Mr. Butler said. I wish you would tell the
jury if you had any such conversation with him.
A No, sir, I did not. I did not have any conversation with
Mr. Butler in that resp~ct. Mr. Yardley pointed out the possible cause
of the trucks stalling, and why we could not roll it off. He pointed
that out to him. At the time Mr. Butler called me, I was in Charlottesville, I think it was two or three days .after it happened.
BY THE COURT:

Q Did you state that the thing that caused your engine to stall
was the fact that the ballast was too low below the guard rail?
A Yes, sir.
Q The cause of the trouble was not the difference in the height
between the guard rail and the regular rail, but between the ballast
and the guard rail ?
A Between the ballast and the guard rail.
Q You are not making any contention that any difference in
the height between the guard rail and the regular rail had anything to
do with it?
A No, sir.
373*

THE COURT: J just want to have that brought out,
*because there was about an inch difference down there,
as I told you gentlemen, and my recollection is that some
witness said it was about half an inch difference. I may be
mistaken about that half inch. I thought I had better call
your attention to that fact so that both sides could make
further inquiry about it if necessary.

BY MR. YARDLEY:

Q Is the ballast of the same kind there now, all of it, as it was
on the 9th of November?
A No, sir.
Q State what the difference is.
A Well, the ballast that has been used since then is finer mater- .
ial,. and different quality, too.

~-

..

---
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Cross Examination-·

BY MR. SPICER:
Q You .haven't· seen any ballast being put there?
A No, I haven't seen ·it put there.
Q · You spoke of not knowing Mr. Price. You don't mean to
·
say Mr. Price wasn't there?
374*
*A No, sir, I do not. I didn't say that the other time.
I said he may have been there. I don't recollect seeing him
there.
Q There were a number of people who gathered around there?
A Yes, sir;
Q · You,. of~ course, were a little excited,' naturally, at the time
the accident happened, weren't you?
A Well, I expect I was for a little while, but it was· sometime
after· it happened .)Jefore the section men came there, because I went
to the house to eat my dinner, and then saw different people down
there, and went back down there.
Q · You dorrt ·mean to say he was not among those that were
there·?
A I don't say that.. I didn't say that.
1

R c-Direct E.-ram.ination

BY MR; YARDLEY:
Q · And you didn't have any conversation with him?
A No, .sir, absolutely not~

375.*

*Re-Cross Examination

BY MR. SPICER:

Q You had some conversation with railroad people that were
around there, .didn't you ?
A Nothing more than just talking in a general way about how
badly the thing was torn up, and picking up things. For· instance,
tools that belonged in the truck. Some I had for the· truck were scattered all .about there, and· different ones were going along and picking in the honeysuckle trying to find some- tools I never did find. I
don't know what became of them. I guess they are lying there y~t.
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Q You never moved anything away from there?
A Not one· thing, except tools that were in a canvas bag that
is made for the purpose of tools, but they didn't belong with it, that
.was, except a screw driver. They belonged to my other machine. I
carried them ina case. They don't furnish many tools when you buy
a ·new machine.
Q It was a Chevrolet one-ton truck?
A Yes, sir.

376*

*Re-Direct Examination

BY MR. YARDLEY:

Q You never told Mr. Price that you did not know how it hap'
pened, did you?
A· No, sir. I had no occasion to tell him.
Witness stood aside.
MR. Y·ARDLEY: I•hate to do it, but I have to go on.
the stand.
THE COURT: There is no reason why you should
hate to do it.

377*

*CLAUDE R. YARDLEY,

a witness on behalf of the plaintiff in rebuttal, being first duly sworn,
testified as follows:

Examination in Chief
WITNESS : Mr. Nickel came to my officeTHE COURT: Don't tell about that. Just tell what
happened down there at the time this man says that he did
not see some of the things that you asked him if he saw.
This is merely rebuttal testimony. Don't go into any unnecessary testimony.
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WITNESS : Soon after the accident, at Mr. Nickel's
request, I saw the crossing. I have since been to the scene
of the accident, and the condition of the crossing is not the
same as it was the day I went there. The first time I went
there, Mr. Butler was there, and he was asking sotne ques.tion, and I answered, and he wanted to know what caused
the truck to stall, and I showed him where the ballast had
worked out, where *ruts had worked across and where the
wheel would go against the rail so it could not get up; and
Mr. Butler is mistaken when he says I did not point it out.

Cross Examination
BY MR. SPICER:

Q · Your information as to ·how the truck stalled, of course,
came originally from Mr. Nickel?
A Yes. I am speaking of the physic,a.l condition of the crossing.
Q You don't know, and don't pretend to say yourself, as a matter of personal knowledge, as to how that truck got stalled; you were
not there?
A I am speaking only of the condition of the crossing.
Witness stood aside.
·379*

*W. C. ROBINSON,

a witness on behalf of the defendant, being recalled in sur-rebuttal,
testified as follows :

Examination in Chief
BY MR. SPICER:

Q Do you recall in the latter part of February sending Mr.
Humphries to do anything to this crossing, or remember his going
and stopping at this crossing, for the purpose of doing anything?
A I didn't send him there, but he came up the track behind me,
and went over the track that morning. He came back behind me. I
had been half a mile east of there.
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Q
A

Did you see him there?
Yes, sir. I got a message from the engineer on 19 to meetQ Just state what Mr. Humphries did.
A Took a hand pick, and pulled the ballast out between the
guard rail and main line.
Q He wasn't putting any ballast in?
A No, sir, didn't have anything to put it in with, didn't have a
shovel, or anything to tamp it with.
380*
*Q Did he have any supply of ballast there?
A No, sir, no more than regular ballast. Only one car
load of ballast was unloaded there three years ago. The track hasn't
had any new ties put in, and we hardly ever put in ballast unless we
renew ties.

Cross E:ramination
BY MR.·YARDLEY:
Q How long would it take him to get that ballast out between
the guard rail and the main rail?
A Depends upon how much is in there.
Q How much could possibly get in there on a crossing of that
size?
A I have known it to fill up to the top of the guard rail, and
sometimes not more than half.
Q Suppose it is filled up to the top of the guard rail, how long
would it take to clean it out?
A Take a man about 20 minutes to clean it out.
Q Wouldn't take him two hours?
A .No, sir. If it did, he was asleep.
Witness stood aside.
TESTIMONY CLOSED.
381 *

*The foregoing being all the evidence in the case, thereupon the court on motion of the plaintiff gave .to the jury instructions numbered 1, 2 and 3, respectively, and the court on motion
of defendant gave to the jury instructions numbered A, B, C, D and
E, these being all the instructions that were given in the case, being
the same identical instructions which were given on the first trial of
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this case, and which are fully set out in Bill of Exceptions No. l here.irr,· to which Bill of· Exceptions reference is hereby made for a full
e~:nd complete statement of instructions given in this case.
,
And having heard the foregoing evidence and :the foregoing in- .
structions and argument of counsel, the jury found their verdict for
the plaintiff, as set out in the orders of court herein, which verdict
the defendant moved the court to set aside and to enter up judgment·
for the defendant, which motion the court overruled and entered up
judgment for the plaintiff, as set out in the orders of court herein,
to whieh action of the court in refusing to set aside the said last mentioned verdict·and in refusing to enter up judgment for the defendant,
the defendant· at the time duly excepted upon the following grounds,
to-wit:
1. The issue as to the condition of the crossing was fairly and
fully developed at the trial first had of this case, and the jury's verdict
rendered therein in favor of the defendant should be conclusive of
this issue, and no new issues were submitted to the· jury at the second and last trial.
2; The physical facts and the uncontradicted evidence showed
that the plaintiff was guilty of contributory negligence as a matter
of law, and hence was not entitled to recover in this action in any
event.
3. The admission of the evidence offered by the plaintiff over
the objection and exceptions of the defendant in regard to the experience of other persons ~riving over the same crossing was erroneous
and ·prejudicial to the defendant.
4. The verdict was contrary to the Iaw and ·the evidence ·and
without evidence to support it.
The def~ndant accordingly prays that this Bill of Exceptions No.
4 may be signed, sealed and· made a part of the record in ·this case,
which is accordingly done on this the 9th day of June, 1930,
382* *within the time prescribed by law, and after due and reasonable notice in writing to counsel for the plaintiff, as required
by law.
.
.
A. D. DABNEY, Jtidge (SEAL)
383*

*BILL OF EXCEPTIONS NO. 5

BE IT REMEMBERED, That on the second and last trial of
this •case, and ·after· the jury had been selected and sworn, and after·
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the plaintiff, by: counsel, had tendered to the court a witness, E. A.
Correa, on his examination in chief the following occurred :

"Q Will you please state to the· jury how often you
viewed that crossing and how near to the 9th day of November, 1929, you passed over. it, and its condition at that
time?·
MR. SPICER: Ask him when he passed over it. ·
THE COURT: Just .state, first, when you passed
over it-approximately, that .time.
A

Well, it must have been abo.ut a week prior to the

9th.

BY MR. YARDLEY:
Q
time?

What was the condition of the crossing at that

A The crossing was such that when you got up there
it is a very steep embankment, high percentage of grade,
and you need quite an impulse to a car to go up there. Unfortunately, on the top of. the grade the rail is so·high above
the middle of the track, a car remains there or you jump
over to the other si4.e of the track, which is another deep
embankment on the other side, and· the condition of the
track at that particular point is a hazard with a car, and
you always, if not very careful in going over thatMR. SPICER: I object to the answer.
THE COURT: The opinion of the. witness as to its
being a hazard, of course, is an opinion and not evidence
to be considered. Just state the facts that you saw, Mr.
Correa. The jury will draw a conclusion whether it was a
hazard or not.
WITNESS : The track is real-
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THE COURT: Don't give your opinion. Just state
the facts. You say that the rails were above the ballast?

384*

*WITNESS:

Yes, sir.

THE COURT: Ballast below the ~ails?
WITNESS : Yes, sir.
BY MR. YARDLEY:

Q Did you ever have any trouble going over that
crossing?
A Yes, sir.
THE COURT: When was that?
BY MR. YARDLEY:

Q When was that?
A I had it before the accident and after.
BY THE COURT:

Q How long before?
A Well, I had been crossing that track about half a
year, or a year before that ..
Q You had traveled across it about a year before? .
A A year before. I had been in the habit of crossing
the track about once a week.
MR. SPICER: We move to exclude it.
MR. YARDLEY: I think it is proper.
THE COURT: If you can show it was approximately at the time of this accident, it may be proper. You can't
undertake to show what occurred with other cars a year
before there.
BY THE COURT:
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Q When was it you say you had trouble going over
there?
A It was ·different times, say, the first of November,
or last part of October.
Q You had trouble about that time?
A Yes, sir.
THE COURT: That is all right.
MR. SPICER: We object to the testimony as being
nevertheless, immaterial evidence, and as not showing the
conditions of driving were the same by any means. ·
BY THE COURT:

Q What trouble did you have?
385*

*A My trouble was this: As I said before, you had
to give the car quite an impulse to get over the track, it was
so deep in the center it took considerable trouble to get
over.
Q What trouble did you have?
A Either stalled or slid back, or jumped over the
other side with a terrific jolt of the motor car, and things
of that nature.
Q Just prior to the 9th of November, within a few
weeks of that, did you have trouble with your car on that
track?
·
A Not that I can recall; probably not; I don't recall.
THE COURT: Gentlemen of the jury, the evidence
of stallings, which were at times remote from this, are not
an indication of the track's condition at that time, and,
therefore, you will not consider that evidence.
MR. SPICER: Also the witness' statement that he
had trouble. We ask that the jury not consider that.
THE COURT: Anything that relates to the condition of the track at approximately that time, or a reasonably
close period prior to the accident, I think is all right, if he
can tell the jury definitely what the trouble was.
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BY THE COURT:

Q During the first of N o.;ember or latter part of October, what trouble did you have, if any, there?
A I slipped back many a time.
Q Before you got on the track?
A Yes, sir.
THE COURT:

That has nothing to do with this

.case.
WITNESS : Also once before I stalled there completely.

Q That was long before this?

386*

A Probably two or three weeks before I think, because my going over there isn't every day. It was once or
twice a week,. or once every two weeks.
Q You stalled on the track two or three :weeks before
this?
.A Yes,. sir.
Q What made you stall?
A Because the center of the track is very deep and
you can't get over without great impulse of the motor.
Q Did the condition of the track have anything to do
with your stalling?
*A Certainly, that is the whole thiag.
, Q I don't mean the condition of the approaches to the
track.
·
A No,. sir, the track in the center is so de~p that the
front wheels either sink down or the ·back wheels sink
down; and how can you start a car. being deep in the
ground?
Q You say the condition existed shortly before this
accident?
A Yes, sir.

THE COURT:

I reckon that is :all right.

MR. ·LEAKE: We would like to have the date.
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WITNESS : I couldn't tell you the date, because I
left shortly for New York, about a month and a half, and
I couldn't give you the date.
MR. LEAKE: We object unless it was shortly before.
THE COURT:
later.

I will instruct the jury about that

MR. LEAI<E : We say this testimony is inadmissible
and irrelevant, anyway, being a statement of a third person, and does not show the conditions were the same as at
the time of the accident.
THE COURT: The Jury will be instructed that, if,
after the evidence is in, it is shown the conditions were not
the same at the time of the accident as at the time the witness talks about, they will not consider his testimony.
MR SPICER: We save the point.
MR. YARDLEY: If Your Honor please, I can produce authorities, beginning with the Supreme Court of the
United States and some Virginia authorities, too, that evidence of this kind is admissible.
THE COURT: Of course, it is admissible if conditions are the same. That is what the Supreme Court and
all of them have said; but, where conditions are different,
the courts have not admitted it; but I will admit it and let
the jury determine whether or not conditions were the same,
by proper instructions. Go ahead. After all the evidence
is in, I can tell better than I can now.
WITNESS : I can get you the exact date, because I
gave Mr. Nickel a check the day I went there, so I can tell
by that check when was the last time I went over there prior
to the accident. I also can tell you by the date of the check
that shortly afterwards I again crossed the track.

~274

:;1-:he. C.:& 0.: Rdilway..Co. v.s.~Herman' F: Nickel
. .-BY TiEIE..COURT:

.~.387*

Q Do you know the condition .of. the 1track the day
that Mr. Nickel's car was struck?
···.~A ;Yes.
Q Do you know it on that day?
. A . On that same day? ·No sir. ·It ;was the next day
I knew about it. The next day after the.accident I went
over there.
,BY. THE COURT:
Q . You ;can..testify to; its eondition 'then. What was
its condition then?
A Practically the same.
Q . Was it· in tthe; satne: condition it was in when you
..stalled: ,several •w.eeks_ before?
... A Y:es;,.sir.
THE COURT: All right.
BY MR. YARDLEY:

.~Q ·,Did. you· e:ver stall- after..~this·.oa.ccident.
.-A :·No.
MR. SPICER: We object.
-THE.COURT: 11i'he
.. ditions ·were, the~ ·same.

ohjectionJs·pro.per.~·unless

con-

·And: (likewise, ,after the~ jury had been .selected and
sworn;. on ·the .seoond ,trial. of: ±his· case;; and1 after the plaintiff, by counsel;· had .tendered:: to.· the- court .a1 witness, Mrs.
Susie Musselman on her examination in chief, the following
occur-red:
· ._Q !Are you :familiar..with the·.crossing between Rugby
'and-CalJlphell~wherelthe-railroad,passeslthroughlthe land of
._ Mr~ -Nickel ?
·
-A ,Y-es.
Q Were you familiar with the condition of that
crossing on November 9th, 1929?
j
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A Well, I had crossed thet~about a week or two before .thatt :time.•
Q Just state to the jur;y :what the.; condition was?
A As I remember, it was:in pretty bad conditiQnMR. SPICER: We object;
THE COlJRT: Her: condition· as to the bad condition
would.not·be .evidence,. but. the facts she.is now undertaking
to. tell you are all right:. Just.state whatlthe:condition was.

388*

*A (Continued) It was· right1 low· between the railsthe ballast. As I was· crossing1with·my. car :I ·had a great.
deal of trouble, and the engine stalled~ I remember itMR.· SPICER\: We· make the. same objection.
THE: COU'RT: All· righb
will let her tell about that.
MR. SPICER,z

O~jectionrov,er-ruled.

I

Exception.~

BY THE COURT.: ·

Q

You say it was about a week before this accident?
Was about two weeks before.
Q What caused the engine .to. stall?
A Going ~p this steep grade.. and ·bumping down between the rails. I suppose just the sudden j~tk,,.
Q Did. it: stall on· the track? .
A Right on the track; took.·me.quite a little while to
get it off.
A

THE . ·coURT: All right."
And. 'likewise, after the jury_ had been .. selected and
sworn on the second trial of this case,. and after 1the plaintiff~ by·counsel,.had tende.red to the court a witness, Andrew
· Brock, on his examination. in chief the following occurred :
Q Ate you familiar with· this road that. runs from
Tyler's Garage to Mr. Nickel's. house?
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A
Q
crossing
A
Q
A
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Yes, sir.
Do you know where the crossing is on that road,
of the C. & 0. ?
Yes, sir.
Do you travel that road?
Yes, sir.
Q For what reason do you travel on that road?
A I travel back .and forth going home and to work.
Q Did you travel any on this road on or about the
9th day of November, 1929?
A Yes, sir.
Q Do you know its condition about that time?
*Answer, yes or no.
A Yes, sir.
Q Just tell the jury what the condition was. Don't
say it was in bad condition. Tell what the condition was.
A When I crossed there, the ballast was down below
the ties. When I crossed there, it was about four inches
below the rail.
Q Did you ever have any trouble with your car?
A Yes, sir. I got stalled several times.
MR. SPICER: We object.
BY THE COURT:

Q When was that?
A
wreck.

It was the week before Mr. Herman had his

Q You mean Mr. Herman Nickel?
A

Yes, sir.

MR. LEAKE: We object for the same reasons.
I

BY THE COURT: Were all these times that you
stalled near about the time that this accident happened, or
had they happened sometime before, or sometime since?
A I got stalled there about a week before Mr. Herman and his wreck.
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A That is the only time you got stalled anywherE
near that time, just once?
A · Yes, sir.
Q Only stalled once, just before that, did you?
A Just about two weeks before· Mr. Herman had his
wreck. I got stalled there several times.
Q Several times within two weeks before that.
A Just about a week before Mr. Herman had his
accident.
Q How many· times did you get stalled, then?
A About two or three weeks before.
Q You say you have been stalled several times. Was
the road at the time you got stalled in the same condition
it was on the 9th of November, when Mr. Nickel's accident
occurred? · Was the crossing in the same condition or different?
A It was different.
Q The crossing was different?
*A Yes, sir.
Q Was it w.orse when you got stalled than when Mr.
Nickel got stalled?
A It was just as bad when I crossed it as it ~as afterwards.
Q What I am trying to get at is this : We don't want
to know anything about the times you got stalled long
before or after this accident of Mr. Nickel. Did you get
stalled any other time except once just before this accident-any more than one time?
A I got stalled there twice.
Q Just before the accident?
A Yes, sir.
THE COURT: Gentlemen of the jury, this evidence
will only be considered by you insofar as you may think it
has any value in determining the condition of _the crossing
at the time of Mr. Nickel's accident.
MR. LEAKE: We except.

27.8.

Thi.C .. &· O.:R.ailway. .Co.. vs!::Her.man FZ· Nickel:

BlY _MR._ YARDLE:Y::

Q Is the crossing in the same.~condition now it was
when::yeu. got: stalled?.
A No;. sir.. It :is. ·better now~.~'
To the.actitin1of: the;court iilladmitting•..the·,-ev.idence of the foregoing·'witnesses as:.to their:. ·experience :.in: .stalling or having their
automobiles stall on the said crossing, the defendant~ib)'l·.caunsel, objected.and:.exoepted to the testimony· of eachmnd·,all of. such witnesses,
for the reason that.. the... admission: of. such: .evidence.• was erroneous
under the,doctr.ine· Jaid· downjn the :case··ofJ·.Moor.e v .. City of Richmond;. 85. Va.;, 538, and. that. the evidence. was -whollyt collateral to
the-main issue,. and in view of the .direct testimony.·.of the case was
irrelevant.. But- the 'court admitted· said ~vidence ·over.Jthetobjection
and exception of the defendant, and the defendant accm:dingly prays
that this its Bill of Exceptions .No: 5 :·may· be ~signed, sealed, and
made a part of the record in this case,. which: is. accordingly done on
this the 9th day of June, 1930, within the tima-prescribed'by law, and!~
after due .and; reasonable notice in· writing to CQUnsel f()r the plai"ntiff,
as required by law.
1

I

A. D. DABNEY;:Judge (Seal)
STIPULATION·;
Filed June 9, 1930·
It is agreed by and between·the attorneys· forrthe respective parties
hereto that the following named. Exhibits introduced ';in evidence at
both trials of this case need not be copied in;the,record by the Clerk
of the Circuit Court of the County of Albemarle, but that the original
exhibits·· themselves may' be. certified· and presented· Ito the Supreme
Court of AppeaJs· of Virginia;, and· iri·the·event that a: writ of error
or ·other appellate ·process ·be· awarded,ithe:said·.orfginal:Exhibits may
be used in the Supreme Court·of. Appeals of Virginia,.with:the same
force and effect as if set forth at large in the record :
Exhibit Dementi No. 1
Exhibit Dementi No. 2
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. Exhibit Dementi No. 3
E?ffiibit Dementi No. 4
Exhibit, .Dementi ·No.~; 5
Exhibit Norman No. 1
·_EXhibit ·Butler No. 1
. :(Signed) CLAUDE R. YARDLEY, p. q.
(Signed) LEAKE.&:SPICER, p. d.
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*VIRGINIA:
In the Clerk's Office of the Circuit Court of the County of
Albemarle, June 18, 1930

I, .W. L. Maupin, Clerk of the Circuit Court of the County of
Albemarle, hereby certify that the foregoing is a true, accurate, and
complete transcript of the record in the action at law pending in
the aforesaid court under the style of
HERMAN F. NICI<:EL .............................. . Plaintiff

v.
THE CHESAPEAKE & OHIO RAILWAY COMPANY,
· a corporation .................................. Defendant
as appears of record in my said office and which I, as Clerk of said
court, have been requested, in writing, to prepare on behalf of said
defendant, for the purpose of its presentation along with a petition
for a writ of error to the Supreme Court of Appeals of Virginia to
the judgment of said Circuit Court therein pronounced.
And I further certify that it affirmatively appears that counsel
for said plaintiff had due and legal notice of the intention of said
defendant to make application for the foregoing transcript, and that
it likewise affirmatively appears that counsel for said plaintiff had
due and legal notice of the time when and the place at which the fore-
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going bills of exceptions were presented to the presiding Judge of
said Circuit Court for his attestation and signature.
GIVEN under my hand this 18th day of June, 1930.
W. L. MAUPIN, Clerk.

By C. E. MORAN, D. C.
A Copy, Teste:
H. H. WAYT, Clerk.
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