




































































































































































82 Supreme Court of of Virginia. 

was a small place and a little shabby place and he didn't 
want me to see it. 

Q. You know he ha.s been driving a delivery and collection 
truck for them, don't you t 

A. Recently. 
Q. Did he tell you what his income was from that business!: 
A. He never has. He told me it was small and that is the 

reason he had to give me a small allowance. . · 

page 131 } By Mr. 1\IIartin ·= . 

Q. When you saw the place of business was it 
very shabby and bad looking Y 

No, sir .. I only to the door and he pushed me out. 
That is the day I asked to see Mrs. I ves at the Monticello. 

And further this deponent saith 

MRS. PAULINE IVES, 
sworn on behalf of the defendant, testified as follows: 

Examined by Arnold: 
Q. Where are you workingY 

·A. I anr in· business with Mr. Harry Kirby. 
Q. Where is that business located 1 
A. Clay Avenue, 
Q. How long have you been in that business, Mrs. I ves Y . 
A. Since 1925, the spring of 1925. . · 

. Q. How much money did you invest in it f 
A. $300.00. 
Q. Do you know the amount of money that Mr. Kirby ·in

vested there 1 
A. I think about the same thing, $300.00. 
Q. At the time of the beginning of that business, what did 

it consist oft 
page 132 } A. Well, we put in a boiler. ·You mean the 

equipment? • We put in a boiler, a second hand 
boiler, a pressing machine, and I think a little later a second 
l1and truck. 

Q. What 'vere your duties connected with it, Mrs. Ivesf 
A. Well, I managed the business, the pressing, and the ·re

pair work. 
Q. What were the duties of Mr. Kirby T 
A. 1\IIr. Kirby was employed by Thomson-Etheridge Com

pany but he had a hand there in his place to do the rough 
work, the work that I could not do. 

Q. How long did 1\{r. l{irby work with Thomson-Etheridge 
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Qompany .a~ter you two went into this cleaning and pressing 
business Y · 

A. Let me see-last summer a year ago, I believe. 
Q. Do you know why he worked for Thomason-Etheridge 

Company instead of with the business? • · 
:A. Because there was not eonugh business there for him 

to take a living salary. · · · 
Q. Since he has ceased working for Thomason-Etheridge 

Company and given all of his time to the cleaning and press-
ing business, what has been his duties? · 

.A.. He· drove one of the trucks and picked up clothes and 
~olicited business and delivered clothes, and attended to 
everything on the outside. 

·Q. How many other employees have you, if any, working 
in the office Y 

page 133 } · A. How many have wet 
· Q. Yes. 

A. Now? 
Q. Yes. 
A. Why, we have a boy that assists in the office. 
Q. When did ·you first employ an office assistant! 
A. In the summer of 1925. 
Q. Who was that? 
A. Miss Margaret Wilson. 
Q. How long was she employed by your company Y 
A. She left there about two years ago, I think two years 

this last December. 
Q. What were her duties, Mrs. I ves 7 
A. She handled the office, marked in clothes, answered the · 

telephone, handled the books and various other things. 
Q. You have met Mrs. Kirby before today? 
A. Yes, sir. 
Q. When and where did you meet her before? 
A. Last April a year ago at the Monticellor Hotel. 
Q. What was the occasion of that meeting, Mrs. I vest 
A. Why, I don.'t know. She called me up and asked me 

to meet her there and I met her and she inquired about Miss 
Wilson and I told her Miss Wilson was gone and she asked 
me if I knew where Miss Wilson was, and I told her I didn't, 
and then we talked about the business. She asked me about 

wor~ng late nights, why we kept so late at night, 
page 134} and I explained to her we didn't have sufficient 

help to get the work out early and we had to stay 
late, and sl1e was very friendly and didn't seem to have any 
objection to the business at all. 
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··Q. Is that the only time you ever met and conversed with 
:Mrs. Kirby_?. 

A. I have talked to her-on the 'phone . 
. · Q. Whit-t were those conversations about t . 

A. Just friendly conversations. 
Q. Now, Mr. James H. Kirby, of course, is Mrs. Kirby's 

husband! · 
A. I suppose he is~ 

· Q. He is ~so your partner in business! 
A. Yes, ~ir. . 

· Q. Now, 1\tirs. Ives, tell in your own way how this business 
startecl, ·-the partnersl1ip, what your general relations have 
been with Mr. JPrby throughout this partnership and up to· 
the present ·time, and ali about it. 

A. The first business dealings I had with !1:r. Kirby was in 
1924. I rented some apartments from him on Westover Ave-: 
nue; that is, I rented the apartments from Thomson <Jom-

. pany and he handled the outside collections, collected the 
rents. He collected the rent from me at the house, at the 
apartment. One day when he came to collect the rent a dry 
cleaner rs _truck drove up and a man got out 'and came up to 

one of the apartments to get some clothes from 
page 135} one of my tenants, and he says-! was paying 

Mr. I{irby the rent at the door, and the man's 
name was Ashby. Mr. Kirby said, ''There is a man, a friend 
of mine, that is in the cleaning ·business, he lately went in the. 
business and has got a nice little business''. He said, ''I at 
on_e time owned a cleaning place on 27th, known now as the 
Seventh Ward Cleaners", and he said, "I wish I had kept 
the business because I believe I could have made some money 
out of it''. He talked on about the business and I listened. 
After he left I thought about the cleaning business. He 
talked _so favorable of the dry~ cleaning business that I 
thought about it. The next time he came to collect rent I 
safd,. ~'Mr. _I{irby, how much money will it cost go into the 
cleaning busine~s"? and he says,. "It just depends on what 
~ay you want to go in, if you want to go in in a small way or· 

·a big way"'. He said, "Why, ar~ you interested in the clean
ing business'' f I said, ''Well, I would like to go in some 
kind of small 1 business. I haven't much money". So we: 
talked about the cleaning business ~or awhile and I asked 
him-no, he said he knew where there was a good location· 
and I asked him where and he said in Brambleton, so from 
that it developed that we started the cleani~g business in 
the spring of that year, I believe. 

Q. Were you employed any,vhere at that time! 

, . 
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. . . A. I was .employed~no, not_:_what .. qo you. riu~~ii r ; . . . 
Q. At the time of the .beg~nning ano pre·s,SjD;g 

page. 136 ~ business Y · ' 
A. No, I wasn't employed then. I had the 

i.q~artments on W.estover. Avenue. I rent~d four, I believe, 
from Thomson-Etheridge Company and I· had fixed these 
apartments u"j;) and kept' them in tbe fall-no, I believe it was· 
in .the summer of. 1924. I :fixed thos.e apartments up and ar
rang·ed thein to rent for ligh(n.'ousekeeping rooms, .and ~hat 
was:-:-I was· taking care of those. ·apartments ·at· that t.i.me .. · 
. Q. Had you worked any before this timet.'-. ··-· '-· 

A. Yes, I worked at M.ilner's Dairy. " 
· Q. For how long Y · 
· A. About .two. and. a ·half years, I think. . 

Q. After you w.erit into· th.e .cl~amng and pressing busines~, 
it is charged that ~1r. J{irby has taken you to" supper"·.ie
peatedly, .has taken you 'for automobile riaes in his 'truck, 
and has visited your apartment. Tell in your own way 
.about those relations with Mr. IGrby. . . 

A. The only relations that I have had with Mr. Kirby wer~ 
purely business relations. He has been to my _apartment. to 
check over the books and to check up the day's. work.. we 
have taken rides in .the truck t that :was used for 'delivering 
-clothes to· talk over different things about the business. be
cause· I was· hard of hearing and we; could· not talk busbies$
at ·the plant. It is a public place, and we have no business 
office there, and people ar.e coming in and going out and 

· . employees are in· and .out, and if was .~possib.le 
page 137 ~ to talk business ·over th.ere.. .: ... · · ' 
:. . . .. . . .. Q. WeU, what about going to supp·e:r with him:Y 

-A~ ·Well, Mr . .J{irby 'v&s.outside, all day Jpng ~nd when he 
finished. with. his de1i:vering it was .always late, and' I had tp 
;work inside.· I ·had to h~lp with -the pres·sing and mending 
and .all' of tllat; and when. we got through it was pretty late 
·and '\\r-e were ·both. hungry, and we went- together and got 
some supper ·or something to eat. 
. Q. Wha.t. about the visits then to your apartment' 

A .. Well, he .came to the apartment on busine.ss matters to 
check up .the books, as I said; and t.o .check ·up. the da~:'s w.9r~~ 
J k:ept mo:st of.the books .at,tbe. aparhnent~ · , . · · · 
· Q. Now; it has also been stated that his visits were late 
at night. What times did these visits take place in your 
apartment Y · 

A. I could not remember that. I know when we worked 
late we were rather late getting there and he would stay pos-' 
sibly an hour, long enough to check over the books, or maybe 
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an hour or an hour and fifteen minutes/ something like that, 

·but -never any longer at any time. 
Q. Who else, if any person, lived in the apartment in which 

you live! . 
A. There was a Mrs. "\Villiams there up until the 1st of 

October. 
Q. How many rooms did you ocnpy yourself t . 

A. Well, I occupy the whole apartment. I JUSt 
page 138 ~ rented some of the rooms to Mrs. Williams. 

Q. When she \Vas renting the rooms, how many 
did yon use¥ 

A. You mean how many did I occupy¥ 
Q. Yes. 
A. I occupied the· whole apa.rtment but rented rooms and 

' all of those rooms-she had access to my rooms and I did to 
hers, if I wanted to. 

Q. How many did you use for your own personal self 
while she 'vas there! 

A. I used hvo. 
Q. Were they located in the baek or front Y 
A. They were located-my living room and bedroom was in 

the back. 
Q. What was the extreme back room? 
A. I had a bed in there that I used for a sleeping room. 
Q. Did you have any kitchen or dining room f 
A. No. I don't do any cooking. I fixed a place for Mrs. 

Williams to do her cooking and she sometimes-she gave me 
my breakfast while she was there, and that was next to the 
bathroom and connecting with my living room. 

Q. Mrs. Ives, it was testified to that on one occasion on 
a visit "by Mr. I{irby, or after you and Mr. IGrby had en
tered the apartment, that the lights were put out and stayed 
out for awhile and then came on again . 
. A. No lig·hts were ever out. I mean there was always one 

ligJ1t in the two rooms; the rooms that I occu
page 139 ~ pied. Sometimes I would turn on two lights 

when I went in and then I didn't want to have all 
the lights burning· at the same time and I would turn o~e 
light out, but never were all of the lights turned out. · 

Q. What kind of lock have you on the door that enters 
that roomY 

A. I don't kno,v. It is just an ordinary lock that any key 
can fit. 

Q. Was that door ever locked when you and Mr. Kirby 
were in the apartmentt 

A. No, sir. 



Q. Did you or did you not ever have any vi~ito:rs while he 
~s~ref · 

A. Yes, sir. 
Q. Do you recall any particular persona who came to your 

apartmel}t while he was pr~s-ent 7 
. .A. Mrs. Williams was in and out all the time and people 

downstairs would come up and pay the rent. Mr. Giddens 
would come up, and I can tt remember all of the visitors I 
had a.t any particular time when he was there. 

Q. Do you recall any particular occasion where yo"Q.r apart
ment was visited by a police officer at the time Mr. Kirby 
'vas presentf · . 
. A. I remember one night someone came and knocked at 
the door. I don't remember the date. They asked me if I 

had called the Police Department and I told them 
p.age 140 ~ that I bad not, and since that tilne I found out 

about the detective shadowing Mr .. Kirby and my
self, and I just presume that was someone who was inter
ested in the case. 

Q. You have a daughter, have you, Mrs .. Ives7 
A. Yes, sir. 
Q. Did she live there with you 7 
A. She lived with me sometime. She lived with me last 

spring. .She stayed with me for three months, and she worked 
witJ1· me over a.t the plant and it got so hot over there for 
her she could not stand it, and I sent her to the beach with 
some relatives a.t the beach, and she came back this fall. She 
came back in September. She was with me, I think, two or 
three weeks during the month of September, 

Q. When she left here where did she go tot 
A. To Atlanta, Georgia. 
Q. What was the cause of that? 
A. There was not any cause at all, but her husband was 

after her to go and she told me she was going. 
· Q. She was married? 
A. 1\{arried, yes. He was a seaman and was away, . and 

she stayed with me, with me or with her grandmother, when 
he was a'va.y. She stayed with her gra!ldmothet• because 
her grandmother is old and needed her to help her with the 
house work. She stayed with her part of the time and with 
me part of the time. · 

Q. When you went on the automobile drives, 
page 141 } what kind of automobile was it? 

· A . .A truck of the National Cleaners' & Dyers, 
and had the National Cleaners' & Dyers written on both 
sides. 
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~ . Q .. ·.n'id you. ever ride ·w.ith. Mr. IGrby· in 'any: othe:r· autJrriO-
QileY - · · 

A. I don't remember that. 
· · Q. When those rides were· taken,· ·where would yon go i 
A. Well, we would 'ride out towards Ocean View or. the 

Naval Base and talk over different things about :the business, 
about shortages in .regard to .the business and various other 
things that would 'have to be talked about when two people 
are in business and when. one. is on the outside· all day and 
the other is on the inside. · ·· - · ·- · 
·. Q. Ho'v often. did Mr. Kirby come to your apartmentf . 

A. I don't know that. He would come when it was nec
essary to come. We· had lo work' la.t'e nights, usually on Fri
day: nights a~d Saturday nights, and we didn't get away 
until late. When the ridges were taken we would just ride. 
around the ~aval Base or some place.: We had no 'particu-
lar place to ride. · 

Q. Did you ever stop. at .any' place-f . 
. .A .. No. 
-· ·Q:· In ·the· testimony it has been stated that th~ visits of 
Mr. Kirby were l:;t.te 

1
at night to your apartment. What time 

did your place or bush:i.ess close f . . . . . 
-·.A. ·Sometimes-we would be there until eleven o'clock and 

sometimes we would get through earlier. Some
page ~42 ~ times it 'Yould be twelve o'clock. 

CROSS-EXAMINATION. 
I \ 

By Mr .. Martin: · ·. . 
Q~ How old are you f 
A. Thirty-three years.· 
Q. When and where were you married Y 

··A. Elizabe-th City.. . . . . ·· . _ .. 
· Q; North -Carolina? · 
A. Yes. · 
Q. What date f . · 

l A. I was married in ::March. 
Q. What yearT · 
A. I was married when I was fifteen years old and I am 

thirty-three. now. , . . . _ . . . · · 
Q~ you don't remember~ file date of your. in'arriage' 
A. March the 30th. 
Q. Then 've will figure- the year by comi~g back from your 

·present age until you were fifteen years old? 
A. Yes. 
Q. ·What was the name of the person yon married! 



Mary U. Kirby v. James H. Kirby. 

A. William I ves. 
Q. What was your maiden name Y 
A. Pauline Godfrey. 
Q. Where did you liveY 

A. Lynnhaven. 
page 143 } Q. When were you divorced 7 

A. About ten years ago. 
· Q. In what court Y 
A. Princess Anne. . 

89 

Q. I understood you to say you had never ridden witb Mr. 
Kirby except in the truck? 

A. Not that I can remember now. 
Q. Have not you ridden with him in a passenger automo

bile in the last few weeks Y 
A. I don't remember now. 

· Q. Do you mean to say you don't recollect whether you 
have ridden in an automobile with him in the last few weeks 
or inside of the last few months Y 

A. I know he uses the t~ck mostly, but I don't remember 
whether he used a passenger car now. . 

Q. To the best of your recollection, you have never been 
in a passenger car with him 7 

.~..~. (Negative nod.) 
Q. Where do you take your suppers now? 
A. Well, sometimes when we are 'vorking late we go to 

the same place. · 
Q. At what place· do you goY 
A. The Belmont. 
Q. What placeY 
A. Belmont. 

Q. Is tha.t the only one 7 
page 144 ~ A. And sometimes the Newport. 

you saidY 
Q. You and he both are quite hungry, J thinl~ 

A .. Yes, when we get through working we are quite hun
gry. 

_:r ~, 

And further this dep-onent saith not. 

Ther~upon, the taking of further depositions in this· mat
ter is adjourned to January 8th, 1931, five-thirty P. M., at 
the same place. · . · 

page 145 } Law· office of Mr. J. J\f. Arnold, Law Building, 
Norfolk, Virginia, January 20, 1931, five o'clock 

P.M. 
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Met by agr~ement of counsel. 

Present: Same parties as heretofore noted. 

H. C. MACON, 
sworn on behalf of the defendant, testified as follows: 

Examined by J\!Ir. Arnold: 
Q. Mr. ~facon, how long have you resided in NorfolkY 
A. I don 7t know. About forty years, around forty years. 
Q. Are you acquainted with Mrs. Pauline I ves Y 
A. I am. 
Q. How long· have you known ·her Y 
A. Why, I should say around twelve· or fifteen years, I 

reckon, about, as near as I can recollect. 
Q. That is the same lady who is now engaged in a cleaning 

and pressing business known as the N a tiona! Cleaners &~d 
Dyers? 

A. Yes. 
Q. What is her general reputation in the community as far 

as you have known her, J\!Ir. Macon f 
A. Very good. 

Mr. Martin: I object to its as immaterial. 

By Mr. Arnold: 
Q. Have you ever known her to be guilty of or accused of 

being guilty of immoral conduct? 

page 146 ~ Mr. Martin: Same_ objection. 

A. I have not. 

By !Ir. Arnold = 

Q. Would you or would you not believe her on oath f 
A. I would. 

CROSS EXAMINATION. 

By Mr. Martin: 
Q. Without waiving objections: Did you ever visit he:t 

house when she was married to her first husband! 
A. No, sir. 
Q. ·You haven't been in her house at allY 
A. No. 
Q·. Do you l\now where she lives Y 
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A. I don't at the present time, no. 
Q .. Do you know where she lived last year? 
A. No. 

Mr. lVIartin : No more questions. 

And further this deponent saith not. 

page 147 } W. IC FENTRESS, 
recalled on behalf of the defendant, testified as 

follows: 

By Mr. Arnold: 
Q. ~{r. Fe~tress, you testified in this case before, I believ~, 

- sir? · 
A. Yes, sir. 
Q. I hand you a copy of a record containing your former 

testimony and will ask you to read-
A. That i~ where I am out of luck. I haven't got any 

glasses. 
Q. I will read it to you, or maybe you can read it yourself? 

. A.- I am dependent upon my eye glasses of reading, 
Q. At page 23 of the record at question 24, it reads as 

follows: '~Up to that time did you have any dealings with 
Mrs. Ives at all in the tenancy matterY (A) No, except sev
eral times she called ilp, I think, about repairs or something 
like that. I would not be certain of that, but that would have 
been the only dealing·s I had. ( Q) Did you know who she 
was when she called you up for repairs, or did she tell you 
her name? (A) Oh, yes, she said she was Mrs. I ves. '' I 
want to ask if you intended by that answer to convey the 
idea that you 'vere not acquainted with Mrs. I ves as a client 
of your business concern and as expressed, or had you or 
had you not had delings with her prior to this apartment? 

A. Mr. Arnold, I thought at the time that all yo~r ques
tion referred to was the present tenancy at 227-229 West

over. We had rented Mrs. Ives some four or 
page 148 ~ five years ago across the street. She was in a 

piece of property over there for several years 
starting with one apartment and I think before she got 
through she rented a.ither three or four of them. Then the 
property went out of our hands and I understood she stayed 
there until she become a tenant in this 227 .. 229. 

Q. Your firm then has been having dealings with Mrs. Ives 
as a tenant? 

A. Yes. ..:.. 
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Q. For a period of years prior to this occasion 7 
A . .As I say, it went out of our hands. She rented th~re 

with us across tlie street. I don't remember how long, ·but 
possibly two or three years, off and on, I suppose. 

Q. Specifically what I was getting at as your answer was 
given it would appear that that was the first and only trans
action that you had ever had with Mrs. Ives and the first 
time you had ever heard of her! . · . 

A~ No, it was .not. As explai~ed before, I thong~t your 
question only applied to this 227-229, the place she is in now. 

And further this deponent saith not. 

page-·149 ~ JAMES H. KIRBY, 
the defendant, recalled, testified as .follows: 

By Mr. Arnold: . 
Q. 1\Ir. Kirby, did yon on any occasion ever tell your wife 

that Margaret Wilson and Pauline Ives were one and the 
same person Y · 
. A. No, sir. 

Q. Do you know how she could have been mistaken in re
gard to any statement that yon made to so construe that you 
did tell her that was a fact 1 
· A. Yes. 

Q. Do you recall any conversation that you had with your 
wife on that snbjectf 

A. I beg yo_nr pardon f 
Q. Do you recall any conversation that you had with your 

wife on that subject Y 
A. No, sir. 

Mr. Arnold: The witness is with you. 
Mr. Mrtin : No questions. 

The Witness: Mr. Martin, I want to make it thoroughly 
und~rstood in regard to my riding with Mrs. Ives. · It was 
purely to talk to her· about matters that I could not t.alk to 
her about in her . apartment or in my office. Going to her 
apartment was solely for the purpose of. transacting busi-

. ness, checking the tiCkets and checking the books, some
thing that could not be done down .in the office, and cannot

be done on the truck. I wanted to make that 
page 150 ~ thoroughly understood. 
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Mr. 1:\{artin: No questions .. 

And further this d~ponent saith not. 

Thereupon the taking- of further· depositions in this mat
ter .is. <Cqn_ti~ueil to J ~.u3f.Y 2~, ~3~ fiv.~ q.'clpck ~ .. M-:, at t:Q.e 
~ame p'~~~ . : : _ . . . · i . : : . . ~ · . . . . . :, . 

page i5i }'. Law offices of Mr .. J. 1\f. Arnold, Law Building, 

P.·M . 
, N orfo)k, Virginia, January 21, 19.31, fiv-e o 'cloc~ 

. . 
Met pursuant to adjournment. 

Present; Same parties. as"lieretofore note<L 

- · '"· -·· · · · · ~ ·y~· J. O'CONNOR, : 
s'vorn on behalf of. the d~endant, . testified as follows .. 

Ex'iunineci · by Mr. Arnold: 
. Q. ·You .are JM:. J. O'C~J?.nor, a detective .employed by the 
Norfolk Police Department, are yqu n.ot7 
. A .. Yes, siJ;. . . . . .. . . ., . 

Q. I hand you a copy of· a record in the ·matter of Mary D .. 
Kirby vs. James H. IGrby and will ask you to read from the 
testimony of J. ·T. Branch, beginning at line No. 21 ·on page 
~ of said· record to line 15 on page 7 . 
... A. Yes, sir .. 
· Q. Do you find that to be a statement of Mr. Branch con .. 
cerning a raid by police officers on some apartment¥ 

A. ·Yes, sir. · 
.·. Q. 4-nd the)ocation of that apartment you find to be whatt 

A. I 'didn't get the exact number. I know the apartme~t 
is on Westover A venue near Moran. I didn't get the exact 
number of the apa.rtme:p.t but I· know the apartment. I do'n't 
think it gives a number-yes, 229, that is right, s~.cond floor. 

.. . . Q. I want the street in there: . . 
p.age 1.52 } · 4.. W ~stqv~~. ~ yenue.... , · ·· · · 

. . Q. Will you state :wh_ether or· not the activities 
ef-the poHee making .tJ;ie raid on ;that night, or another night, 
was, with .reference to tlie apartment, second floor, 229 West-
~verY · . · 
... ·A. It was not.· We received a 'phone cail that there was a 

· disorderly house on,.W~stqver ~v:enue near }.[9ran, ~d tJ:l~ 
party ,calling· told me to come to Westover A venue a-nd Moran 
and that .I could hear the ·dis.order from there. I don't re-.. . . . . . . .. .. . .. . .. . ...... ·- . 

• 1 

:l : ·_ .. { .·,1 . l i i ' : 
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call what offic.ers went with me, bttt to the best of iby recol
lection officer V\Tinslow was with me or Wilkins. On arriv
ing we listened around and didn't h~tu~ atty disof6et, and I 
saw Captai!l Moore st~nding there talking to a little s~ort 
fellow that I reeognized here today 'vho ettme tip fltid told us 
if we wot1ld go to the second floor of tliis apartment,_ and he 
showed us the stairway, be thought that is where the ~isotder 
come from. Thinking he w~s a neighbor I went up there and 
knocked at the dodr ttnd a lady atltnv~red the doot, with her 
coat on; ttbd Wl1en she opetted tli~ door I saw this gentle
man here sitting by a table with his overcoat on and his hat . 
in his hand, to the best of my recolle~tion, and if I recall it 
'vas a derby. I don't know whether I atn. tight, or not; but 
that is my best recollection, but we had no information on 
that apartment. 

Q. The g·entleman you refer to sitting there, do you know 
him personallyY _ · . . 

A. No; sir; I dtlrt 't. I have §eett him quite a 
page 153 ~ few times but never spoke a word to the man in 

my life that I recall. 
Q. He is the dt!fetidant ih this suit; jam~s H. Kirbyt 
A. Yes, sir . 

. Q. Will you state .how long it was after you kii(Jcked on 
tlie door beftwe tlie door was opened? 

A. Possibly a half mihnte. . 
Q: Did you observe any actifitist ~onrl:uct; dress or position 

of the lady that came to th~ door; a.fid the tlefendrtnt here, 
Mr. Kirby, that in _ any "ray disclosed or suggested im
morality. ot a wrofigful DCt f · 

A. I tlid fiot. 
Q. I will ask you if the gentletpan who ju~t qame in the 

toom is the persoii thnt you say ditected yott to tliis particu
lar apattment 7 

A. Yes, sir. 
~r. Martifi t Giv@ yout_ whqle tutme. 
Mr. Rettrte1•! Ernest Phillip R.enner. 
~Ir. Martin: He refers to Erttest Plli\Hp Renner. 
Mr~ Arn~ld: Ernest Phillip Refi!Hn"; who testified iot the 

complaitlabt iii tllis case. 

The Witness: He says also tlult the fellow was upstairs. 
which he didn't go upstairs but_ was across over on the corner, 
atid ~e came dowtl and him and anbth~r. gentlemafi were walk
ing t1oWI1 'th~ street, attd we ealled to hint 

Ahd ftu•ther this deponent saith not. 
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page 154 ~ 1\Ir . .Arnold: I want to recall Mrs. Kirby. 

MRS. MARY D. KIRBY, 
the complainant, recalled by counsel for t.h€! defendant, tes
tified as follows: 

By Mr. Arnold: 
. Q. Mrs. Kirby, how long have you been ~tfiploylng the 

priate detective ageli~y o£ Brat1cl1 to investigat~ the aets of 
your husbrtnd t 
. A. It wa~ '\vhen~it was sometime in September that some .. 
oitu came to me and told Me that IllY husband wn.s going with 
:Nirs. I v~s, and I had repeatedly asked my husband if ha did 
go with Mrs. 1ves~ if h~ toolt her home, and if he went to any 
eating place 'vith her, and he positively said no, therefore, 
not bei:ng able to get anything from him I didn't see any
thing to do bttt get detectives, attd for that reason I went and 
employed them~ and that wa~ sofil.atime in Septemb~r. I 
don't remembt'n' the exact da.te, ~Ir. Arnold. · · 
· Q. Iiu'v many did yon employ? _ 

A. I went to Mr. Branch, the mattag~r1 nnd saw him, nnd he 
did the rest. 
· Q, Und~t what cirftutnstances did you and your husband 
separate? 

A. I went first to 1\1r. Martin, after hearing that tny hus
band· was goin~ with 1Yirs. I~es, and told Mr. Martin what 
this woman hnd told me and he said to me, ''There aro only 
t.wo grounds in Virginia on whi~h you can get a. divoroo ", 

and he said, ''You will ha.ve to g~t the evidenc~' ,., 
page 155 } I went and got tho detactives and got the evidence 

and then the evidence was submitted to Mr. Mar~ 
tin. 
· Q. l asked the circumstances uf yofi and your husband 

separating 1 
· A. After the evidence \vas submitted to Mr. Martin I went 
to 1\Ir. Mtn•tln 's offioe and he told tn~ that all the-he told 
me that the detectives had given him th~ evidence and he 
itsked wheth~r there \vas any chance of ~ reconciliation and I 
toid him \th4ar th~ conditions no, and he said; "We will go 
ahead with the case". 

Q. You s.eem to have misunderstood_ my question Y 
· A. I don't know how to answer it, Mt. Arnold. 

Q. Did Mr. l{irby leav~ yort tit tour house or did you re
q:uire him to leave, or what were the circumstances of your 
separating? 

.A.. Mr. J.\IIartin served a notice on him, that paper. 
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• · · Q. Mr. :Martin t 
.A. Mr. Martin, yes, and then when he served t1at we sepa

rated. 
: Q. Why do you hesitate to tell f 
A. I don't know what-
Q. What occurred between you and Mr. Kirby that caused 

him to leave the home t· · . . . 
A. Aftet M)\-· after ·the· -evidence; after I ·fouhd ~out ·tne 

evi{le~e, that he was gow~ with thi~ woman, that is when he 
· · left, and he had rep·eatedly and repeatedly told 

page ·156 ~me he was not going with her ~d put hi:s h~nd 
. . . . on the Bible one t:ilile and ·swore that he· was not 

going 'vith that wom{ln. . · 
Q. Who is the· woman that gave ·you t.lie informatiol1 you 

'refer toY · · 
.A.. Mrs. L. ·y. Kirby~ · 

· Q. Why haven't you brought he~ here as a witness Y 
A. Because her husband does not want her to come and I 

don't want to cause trouble bet,veen husband and wife~· . 
Q. Did you know a few years ago a ¥r. ·John Wynn of 

Murfreesboro, North Carolina 1 
A. Yes, sir. 

. Q~ Is there any reason ·connected with him about your 
failure to bring her here Y 
. A. No, sir \ ,· 

·_Q;· In ·bri.nging· this matter to a head with your husband, 
didn't you . order and require . him . to leave. the house Y . 

A: I told hint I was through, that Mr. Martin :had ·8erved 
the paper on .him a·nd I ·was through. 

Q. What else did you tell him, lVIrs. ·Kirby! "J • ·.~ ,· 

A. WhatY . . . . . 
Q. What else did you tell him Y Be frank about it. 

· A. I don't .. remember the conevrsation exactly. I Sfl.id, 
"Harry, you have lied to me so mucl1 now and in ~accord:"' 
ance with the evidence I have gotten, we ar~ through'', an~ 
he· says., ''Do yon mean this is final''? and I said yes. . 
. ' · · Q. Well, 'vhat else·y _ . 
page 157 ~ · A. I don't remember anything: else.· · ·T asked 

. him about Mrs. Ives, and, of course, he still---:-he, 
said that he 'vished she. was out of the shop and all the ,help 
wished she was out. · I remember that. I ·said, '_, Har;i.-y, how· 

. did sl1e get you"?' That 'is what I as~ed him,.and I said,-''I 
h()pe you ·will be happy'', and I do. . r • · 

Q. You hoped he would be happy what! .... ~ 



Mary lJ. Kirby v. James H. Kirby. 97 

A. Happy. I hoped that Harry would be happy the rest 
of his life. · 

Q. What did you mean by that? 
A. I mean he didn't seem to stay home any with me. 
Q. Do you mean you made it unhappy for him at homeY 
A. No, but I could not keep him home. 
Q .. What did you mean by it Y 
A. I mean that I wish him happiness, and that is all. 
Q. You have always wished him happiness, haven't you, 

}/frs. Kirby Y · 
A. Yes. 
Q. What did you mean by 'vishing him happiness espe

cially on this occasion Y 
A. Because he didn't seem happy staying home, the home 

that I tried to make for him, Mr. Arnold, and I wished him 
happiness now that he was leaving. Now, that is all. 

Q. Now that he was leaving or now that you had required 
him to leave? , 

A. Well, I was through. 
page 158 ~ Q. Can't yon answer that question Y 

A. Yes, I asked him to leave. 
Q. All right. 
A. He asked me could he· remain that night, that he didn't 

have anywhere to go, and I said _yes, and that we would stay 
in separate beds, and .•he stayed that night. 

Q. How much money have you paid these detectives to · 
'vatch this thing and get this case up Y 

A. They charged, when I went to them a.nd told them what 
Mr. Martin said-they told me they charged ten dollars a 
day per person and their expenses. 

-Mr. Arnold: Read the question. 

NOTE: The question is read. 

A. Around seven hundred dollars. 
' :. ~) 

By Mr~ Arnold: . 
Q. How much ·do you owe them? 
A. I do~'t owe them anything. I don't remember the ex

act amount now because it was paid at different times. 1 
borrowed the money to do it with, and still owe it, because 



98 Supreme Court of Apneul~ of Virginia: 

!larry told me that I had better be mighty sure of what I 
was doing if I ·ever took him in court. 

Q. That is good advice7 
A. He threatened me. 
Q; How much do you owe them f · · 
A. I don't owe tbem anything that I know of. I told you I 

borrowed the money to pay them. 

page 159 ~ By ~{r. Martin : 
Q. Mrs. l(irby, when you spoke of a paper be

ing served on your husband by or through me, you mean the 
paper for bringing this suit, do you notY 

A. Yes, sir, the paper to bring the .suit. 

By Mr. Arnold: . 
Q. 1\Irs. l{irby, do you mean to say that Mr. IGrby had 

been served with process in this suit before you required 
him to leave home? 

A. I don't know what you mean Y 
Q. I mean by the word ''process'' the paper to bring this 

suit. You mean that had been served on Mr. Kirby before 
you required him to leave homeY , 

A. Here is the way that w:as : If I am not mistaken, it was 
on a Thursday I went down to Mr. Martin's office and Mr. 
Martin told me that he thought he had enough evidence to 
go through with the case, and he said, ''I will serve the 
paper on him tonight". He said, "If he doesn't get that pa
per-" said, "Don't you sleep with him any more. ·You 
can tell him if he comes home tonight he can stay, but don 'f 
sleep together, and tell him to leave in the morning". That 
night Harry got home at ten-thirty, between ten-thirty and 
eleven. He never comes home any sooner, and when he came 
in the hot"lse I told him, I said, ''Harry, did 1\Ir. ~{artin ser:ve 
a paper on you today"? He said, "'No, I haven't gotten the 

paper". I said, "Well, one has been served". He 
pa:fi.e 160 ~ said, "I am not going to leave". He said, "I 

am going to call Mr. Martin", and he went to 
the telephone and dialed and no one answered, and he said, 
''Will you let me stay here tonight as the hotels are closed 
and I have no,vhere to stay 11 f and I said yes. I told him I 
wo:uld sleep with my mother. 

Q. You don't care to make any further statement about Mr. 
John Wynn, do you? 
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A. I have no further statement to make. We were only 
friends. · 
. Q. When Mr.· Kirby remained at your home. for the night, 

did, you take him clothes that night Y 
A. He told me first he would go and I said, ''Shall I get 

your clothes'' Y and he said yes, and I went and brought his 
clothes down to him, and he said, ''I am not so sure you have 
served that notice on me and I am not going", and he said, 
"I will go and call Mr. Martin''. 

Q. Was that all that he said Y 
A. All I remember that he said. 

By Mr. Martin: 
Q. You spoke of another Mrs. Kirby who iri,fored you 

about your husband going with Mrs. Ives, and said you 
didn't want to bring her in this case because it would cause 
trouble between her husband and herself. What kin is her 
husband to your husband? 

A. Brother. 
Q. That 1\tlrs. Kirby is your sister-in-law? 

page 161 ~ A. That 1\{rs. Kirby is my sister-in-law, and 
that is the .reason I didn't want to cause any 

trouble in the family, that I didn't bring her. 

And further this deponent saith not. 

Mr. Martin: We rest. 

page 162 ~ State of ,Virginia, 
City of Norfolk, to-wit: 

I, J. 1\tl. !{night, a Notary Public for the State of Vir
ginia at Large, certify that the foregoing depositions .of 
James H. l{irby, B. A. Russell, M. C. Giddens, Sidney Rog
ers, Henry Jones, 1\lrs. Hazel M. Gibbs, J. C. Martin, Mary D. 
I{irby, ]\tfrs. Pauline I ves, H. C. Macon, W. K. Fentress· and 
M. J. O'Connor were duly taken and sworn to before me at 
the times and places and for the purpose in the caption men
tioned and that signatures thereto were waived by agree
ment of counsel. 

Given under my hand this 24th day of January, 1931. 

J. M. KNIGHT, 
Notary Public. 
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page 163 } Vh~ginia: 
• In the Clerk's office of the Circuit Court of· 

the City of Norfolk ·_on the 9th day of June, i11 the year .1931. 

I, Cecil M. Roberston, Clerk of the aforesaid Court, hereby 
certify that the foregoing transcript includes the- papers 
filed, and the proceedings had thereon in the Qhancery Cause 
of ·Mary D. IGrby, complainant against James H. Kirby, 
Defendant, lately pending _in our said court. 

I fur.ther certify that the same was not made up and com
pleted and delivered, until the defendant had received due 
notice thereof" and of the intention of the said Mary D. Kirby,_ 
to appeal to the Supreme Court of Appeals of Virginia from 
the decree· of said Court entered in said Court on the. 3rd day 
of April, 1931. · 

,. 

Teste: CECIL M. ROBERTSON, Clerk, · 
By MARGUERITE R. GRONER, D. C. 

Fee for Transcnpt $36.05. · 

A Copy-Teste~ 

H. STEW ART JONES, C. C. 
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