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AT RICHMOND;.

C. B. ·GODWIN, .SR., ET ALS.,
.

'

BOARD OF SUPERVISORS OF NANSEJ~IOND COUNTY;
ET .AI..~S.

From the Circuit Court of Nansemond County, Virginia.

To the Honorable Judges of the Su1Jrrme c,n,rt of Appeals
of V irgilnia:

Your ·petitioners, C. B. Godwin, S1·., ~. C!. Bnnkley and T.
H. Adams, citizens of, anti tnxnayer~ on property owned hy
them located in Chuckatuck 1Iagisterial District, Nansemond
County, Virginia, C. B. Godwin, Sr., being a taxpayer also on
PI:"Operty in every magisterial district of said county except
S1eepy Hole Magisteri·al District, suing for themselves and
all other citizens a.nd taxpayers of Nansemond County, Virginia., similarly situated, hereinafter called the petitioners,
as they were petitioners below in the first above-styled case
and filed an intervening· petition a11d answer below in the
sooond above-styled case, respectfully represent that they are
· aggrieved by a final judgment of the Circuit Court of Nansemond County,- Virg·inia, entered by it on the 25th day of
August, 1932, in the trials of a proceeding for a writ of ma:ri.damus and an injunction instituted by your petitioners
against The Board of Supervisors of Nansemond County, and
.V. G. E:berwine, E. T. Holland, M. E. Godwin, P. 0. Parker
and F. E ..Parker, composing the said board, and a proceed- ·
ing for a writ· of mandamus institut.ed by E. Jordan Taylor1
W. W. Jones, H. L •. Dea:ps, K. E. Br1nkley, Walter Hurff, W.
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R. Old, W. A. J akeman and J. G. Eberwine against The
Board of Supervisors of Nansemond County, consolidated. by
ag·reement of the parties,-the said The Board of Supervisors
of Nansemond County being hereinafter called the defendant, as it was the defendant below in both of the said cases,by which judgment the writ of mandamus prayed for by your
petitioners was refused, and your petitioners required to pay
the costs of the proceedings instituted by them, and the writ of
mandamus upon the petition of E. Jordan Taylor and the other
petitioners residing in Sleepy Hole Magisterial District was
not granted but the action of the defendant was sustained
in making provision in the budget adopted April 7, 1932, for
the fiscal year which began J1,1ly 1, 1932, for the payment out
of the balances of the district road funds totaling· $26,785.54
in the hands of the Treasurer-of which amount the sum of
$537.99 only was the balance of the district road fund of
Sleepy Hole ~iagisterial District and the remainder was the
total of the .balances of the district road funds of Cypress
Magisterial District, Whaleyville Magisterial District, Holy
Neck ~iagisterial District and Chuckatuck Magisterial District-of the annual sinking fund of $1,948.25 and the annual
interest of $5,225.00, during· the said fiscal year, on a bonded
indebtedness of $110,000.00 represented by ''Sleepy Hole
Magisterial District Road Bonds'' issued for the purpose of
permanently improving· and hard-surfacing the public road
in Sleepy Ifole ~lagisterial District, N a.nsen1ond ~County, Virginia, known as the ''Bennett's Creek Road", under the authority of which budget provision the treasurer of Nansemond County paid from said balances on August 15, HJ:J2, the
sum of $2,619.03, being the semi-annual interest on the sa.id
bonds and the charg·es made by the county's fiscal agent in
New York City, leaving a balance of $24,166.51 of the said district road funds in the hands of the said treasurer, all of
which were district roa.d funds of Cypress Magisterial District, Wl1aleyville Magisterial District, Holy Neck Magisterial
])istrict and Chuckatuck ~Iagisterial District, and none of
Sleepy FJ ole ~lagisterial District; and, by which judgment,
the d~fendant was authorized and directed to apply from time
to time, on account of the interest on the said bonded indebtedness and for providing a sinking fund for the retirement
of the same, the residue of said district road funds, then
amounting to $24,166.51, as well as all sums thereafter received from the sale of district road equipment and from all
levies for years prior to 19·28 for county or district road pur"7
poses, when same are collected (it appearing that the defendant had provided for the delinquent .district road levies for
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the year 1928 and every subsequent year out of the general
~ounty fund) ; and it 'vas further ordered that the ·def~nd
ant, from the said district road balances, pay a fee of $500.00,
toW. P. Lipscomb, counsel for E. Jordan Taylor and the othe:r
petitioners of Sleepy Hole ~Iagisterial District, for his services in instituting and prosecuting the cause on behalf of the
said petitioners and other taxpayers residing in said district.
The original petition for a writ of mandamus and an injunction, filed by your petitioners on the 28th day of June,
1932 (R., 1), prayed (R., 9-10) that a peremptory writ of
mandamus be issued by the court directed to The Board of
Supervisors of N ansemond County, and to each member thereof, commanding and compelling them to levy forthwith a special tax on all real and personal property subject to local
taxation in Sleepy Hole ~Iagisterial District, N ansemond
County, sufficient to provide for the payment of the sum of
$5,225.00 interest accruing on the said bonds during the fiscal
year beginning July 1, 1932, and the sum of $1,948.25 to be
applied to a sinking fund to redeem the principal of the said
bonds at maturity; that The Board of Supervisors of N ansemond County, and each member thereof, be enjoined and prohibited from paying out of the general fund of the county any
sum whatsoever for interest on the said bonds and any sum
whatsoever towards creating a sinking fund for the payment
of said bonds; that proper counsel fees be allowed to the attorney for the petitioners for the institution and prosecution
of the case, and that the petitioners be granted such other,
further and general relief as the nature of their case may
require. The prayer in the original petition with the amendments filed on the 25th day of August, 1932, by your petitioners was the same, except that, as to the injunction, it prayed
(R., 61-62) that The Board of Supervisors of Nansemond
County, and each member thereof, be enjoined and prohibited
from paying out of the g·eneral fun(l of the county, or otherwise than by 'making a levy as provided by lOtW, any sum whatsoever for interest on the said bonds and any sum whatsoever towards creating a sinking fund for the payment of said
bonds. The defendant, on the 23rd day of July, 1932, filed a
demurrer and .an answer (R., 25) to the original petition filed
by your petitioners. No mention is made of the demurrer
in the order disposing of the main issues (R., 72, 171) and,
according to the rule universally recognized, it will be taken
as overruled by implication. East vs. Hyde, 112 Va. 92, 94;
Stonegatp C.. Co. vs. Honn#tm, 119 Va. 271, 279.
On .the 26th day of July, 1932, the petition for a. writ of
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mandamus by E. Jordan Taylor, et als., vs. The Board of Supervisors.·of Nan.c;errwnd Cownty, :was :filed. This prayed (R.,
44) that a peremptory writ of mandamus be issued by the
eourt directed .to The Board of Supervisors of, Nanse:mond
County commanding and compelling said body to apply and
disburse on account of the said bonded indebtedness of -$110,000~00 the following sums of. money, to-wit: ,, {a), the sum of
$25,290.32, representing balances in the hand~ .of the ·County
Treasurer for district road purposes, as of July 1, 1932; (b)~
the sum of $7,500 received by said ·County from the. City of
Portsmouth, Virginia, ·for the maintenance, upkeep and replacement of the two bridges hereinbefore referr.ed to; (c),
the sum of $1,283 received by said County from the County
of Southampton, Virginia, on account of the salary of the.
keeper of the bridge at South Quay and the cost of repairing
and maintaining the said bridge; (d), all sums of money here- ·
tofore or hereafter .received from the S.tate or others for
any road machinery, ·equipment, teams, material or sup-plies.
heretofore or hereafter sold; and (e), all taxes which have
not yet been collected but may hereafter from time to time
1be collected"; that proper counsel fees be allowed. to the at-:
torney for petitioners for the institution and prosecution of
the case ''payable from the said moneys properly applicable
to the said bonded indebtedness'', and that the petitioners be
granted such other, further and general relief as the nature
of their case may require.
On the 25th day of August, 1932, the defendant :filed an answer (R., 47) to the said petition, and your petitioners, with
leave of court, filed their a1nended petition for a writ of mandamus (R., 52) and their intervening petition and answer (R.,
64) in the case of E. J o·rda111, Taylor, et als., v. The Board of
Supervisors of N01nsemond Cou-nty; and on the same said day,
by consent of all parties, the two cases were consolidated and
heard together (ll,., 72, 171) upon the petitions and exhibits
filed therewith and the answers, the evidence given in open
court, and was argued by counsel, whereupon the final judgment (R., 72, 171) was entered, by which your petitioners are
aggrieved.
A transcript of the records of the said two proceedings,
eonsolidated by consent of the parties, accompanies this petition.
.ASSIGNMJ.iJNT OF ERRORS.

Your petitioners make the following assignment of errors
which· they aver occurred upon the trials of the cases:
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FIRST: The court erred in refusing to grant the writ of
mandamus prayed for by your petitioners and in ordering
them to pay the costs of the proceedings instituted .by them.
SECOND: The court erred in not granting the writ of
mandamus prayed for by your petitioners commanding .and
compelling The Board of Supervisors of N ansemond County
to levy forthwith a special tax on all real and personal property subject to local taxation in Sleepy Hole ~iagisterial District, N ansemond C9unty, Virginia, sufficient to provide for
the payment of the sun1 of $5,2:!5.00 interest accruing during
the fiscal year beginning July 1, 1932, on, and the sum of
$1,948.25 to be applied to a sinking fund to redeem at maturity the principal of, the bonds aggTegating $110,000.00,
designated ''Sleepy Hole ~{agisterial District Road Bonds'',
issued for the purpose of pennanently improving and hardsurfacing the public road in Sleepy Hole 1\'Iagisterial District,
Nansemond County, Virginia, known as the ''Bennett's Creek
Road''.
THIRD: Tl1e court erred in not enjoining and prohibiting the defendant frorn paying out of the general fund of the
county, or otherwise than by making a levy as provided by
law, any sum whatsoever for the interest on the said bonds
and any sum whatsoever towards creating a sinking fund for
the payment of the said bonds.
FOURTH: The court erred in not granting proper counsel
fees to the attorney for the petitioners for the institution and
prosecution of their case.
FIFTH:: The court, having refused the writ of mandamus
prayed for by the petitioners and not having granted a writ
of mandamus upon the petition of E. Jordan Taylor and the
other petitioners residing in Sleepy :Hole· 1\{agisteria.l District,
erred in taking any other action whatsoever.
SIXTli: The Court erred in sustaining the action of the
defendant in making provision for the payment out of the
balances of the district road funds totaling $26,785.54 in the
hands of the Treasurer-of which amount the sum of $537.99
only was the balance of the district road fund of S1eepy Hole
~iagisterial District and the remainder was the total of the
balances of the district road funds of ·Cypress ~iagisterial
District, Whaleyville ~Iagisterial District, ·Holy Neck ~:Iag
isterial District and Chuckatuck ~fagiste,rial District-of the
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annual sinking- fund of $1,948.25 and the annual interest of
$5,225.00 during the fiscal year which began July 1, 1932, on.
the bonded indebtedness of $110,000.00, represented by
"Sleepy Hole Magisterial District Road Bonds", issued for
the purpose of permanently in1proving and hard-surfacing
the public road in Sleepy Hole Magisterial District, N ansemond ·County, Virginia, known as the "Bennett's Creek.
Road'' ..
SEVENTH: The court erred in autho;rizing and directing
the defendant to app~y from time to time on account of the- interest on the said bonded indebtedness and for providing a
sinking fund for the retirement of the same, the residue of
said district road f.unds, then amounting to $24,166.51 (after
deducting- from the original sum of $26,785.54 the sum of
'$2,619.03 pa.id therefrom. on Augrist 15, 1932, being the semiannual interest on the said bonds and the charges made by
the county's fiscal agent in New York City), as well as all
sums thereafter received from the sale of district road ..equipment and from all levies for year-s prior to 1928 for county
or district road purposes' when the same are collected.
EIGH.T.H: The court erred in ordering the defendant to
pay from the said district road .balances of $24,166.51, all of
which were district road funds of Cypress Magisterial District, Whaleyville ~Iagisterial District, floly Neck Magisterial
· District and Chuckatuck J\1agi.sterial District and none of
Sleepy Hole Magisterial District, a fee of $500.00 to W. P.
Lipscomb, counsel for E. Jordan Taylor and the other petitioners of Sleepy Hole ~{agisterial District, for his services
in instituting- and prosecuting the· cause on behalf of the said
petitioners and other taxpayers residing in said district.
.STATE.MENT OF FACTS.
Pursuant to, but not in full compliance with, chapter 513
of the Acts of the General Assembly of Virginia of 1922 (Acts
of Assembly, 1922, p. 888), as amended by chapter 519 of
the Aets of the General Assembly of Virg·inia of 1922 (Acts
of Assembly, 1922, p. 905, Michie's Code, 1930, See-s. 2124a2124m), The Board of Supervisors of N ansemond ·County issued $110,000.00 of coupon bonds, of the denomination .of
$1,000.00 each, dated February 15, 1927, bearing interest from
their date at the ra.te of 4%, per centum per annum, pa.yable
semi-annually on the 15th day of August and the 15th day
of ~ebruary of each yea:r, the said bonds maturing and be-
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coming payable on the 15th day of February, 1957, for the
purpose of permanently improving and hard-surfacing the
public road in Sleepy Hole J\{agisterial District, N ansemond
County, Virginia, known as the "Bennett's ·Creek Road",
leading from Driver over Bennett's ~Creek Bridge to the Norfolk County line, the said bonds being designated ''Sleepy
Hole Magisterial District Road Bonds". All of said bonds
were sold and the proceeds of sale used for the purpose afore-·
said, and all of said bonds were, at the time of these proceedings, still outstanding.
The ·annual interest on said bonds amounts to $5,225.00
and the annual sum of $1,948.25 is necessary to create a sinking fund to redeem the principal of· said bonds at maturity.
In chapter 519 of the Acts of the General Assembly of Virginia of 1922 (Acts of AssembljY, 1922, p. 905), under which
the said ·bonds were issued, it is provided as follows:
''After issuing such bonds, or any of them, when the next
levy is laid or tax imposed in said county, a taa; shall be levied
on all prope·rty liable to county a;nd district taa; in such ma,qisterial district in which the proceeds of the bonds have been,
or a.re to be expended, including the property, if any, looated
or the situs of which for taxation is within the limits of any
incorporated to·wn situated within such district, wherein real
estate is subject to county a.nd district road tax, to pa;y the
interest on the bonds so issu,ed, atnd to create a sinkin,q fu;nd
to redeem the principal the'reof a-t mat·urity ,· and, in addition,
an annual levy at a rate to yield a sttm amot6nting to nat less
than three per centum of the amount of bonds outstatndin,q a;nd
or previously issu.ed, or, in lieu thereof, an amount equal to
the amount to be raised from said additional levy may be set
aside by the .board of supervisors from other funds of the
county, or may be raised by other means now provided for by
law; which sum shall be expended urnder the direction of the
local road a;uthorities in the maintenamce and upkeep of the
roads constructed a.nd i1nproved hereunder, and from year
to year said. levy and assessment shall be made until the debt
and interest are paid, but said additional levy for mainten01n0e
shall not exceed ninety cents on the one hundred dollars
($100.00) of taxable property within the said magisterial district of said county; and the amount levied for and set apart
as a sinking fund and the .·interest accruing thereon shall
be used for the payment of the principal of said bonds, a.nd
for no other purpose.
Should for any reason the county in any way have to as-
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sum.e any pay:qtent on account of said bond issue, either interest or principal, it is hereby provided that the board of
supervisors shall levy such tax in satid 'magisterial district as
may be necessary to defray the amount assumed by the.
county, it . being and having heretofore been intended that
bonds'issued or to be issued under this act are county oblig-ations, but payable pri1na1·ily ont of levies UtJon the property
i1~ the magisterial district, where the proceeds of the bonds
· may be expended hereinunder." (Italics supplied.)
After issuing the said bonds, The :Board of Supervisors of
Nansen1ond County did not, as provided in the aforesaid
chapter 519 of the Acts of the General Assmnbly of 1922 (Acts
of Assembly, 1922, p. 905), when the next levy was made or
tax imposed in Nansemond County, levy a special tax to pay
the interest on the bonds so issued, or to be issued, a.nd to·
create a sinking fund to redeen1 the principal thereof at maturity, and has never since levied such special tax (R., 145,
146, 150), but has, contrary to law, paid the interest aniounting to $5,225.00 annually and the annual payment of $1,948.25
to create a sinking fund, making a total of $7,173.25 annually,
out of the road funds belonging to Sleepy Hole ~Iagisterial
· District derived from the regular district road levy and the
said district's share of the gas tax (R., 28), although the.
gas tax was by the legislatur·el ~appropriated primarily for
ma.inte'fl.ance of the roads and bridges embraced in the county
highway system and any balance after such maintenance to
the construction or reconstruction of the roads and bridges
in the county highway system, and not for the payment of interest or to provide a sinking fund (Acts 1926, p. 239; Ac.ts
1930, p. 42; R., 147). Nor did The Board of Supervisors of
N ansemond County ever provide, in addition, an annual sum
equal to three per centum of the amount of the bonds issued
to be expended in the maintenance and upkeep of the road·
constructed as provided by the said act (R., 146-7).
The General Assembly of Virginia, at the 1932 session, enacted a law known as the Byrd Road Law, being chapter 415
of the Acts of that General Assembly (Acts of Assembly,
1932, p. 872), which law establishes and creates a secondary
system of State highways to consist of all of the public roads,
causeways, bridges, landing·s and wharves in the several counties of the State as of ~larch 1, 1932, not included in the
State highway system, among· the said public roads and
bridges being the road known as the "Bennett's Creek Road"
a;nd the bridg·e known as ''Bennett's Creek Bridge'' in Sleepy
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Hole Magisterial District, N a.nsemond County, Virginia. Section 3 of said act provides as follows:
''The .boards of supervisors of the several counties shall
not make any levy in nineteen hundred and thirty-two or in
any year thereafter of county or district road taxes or contract any further indebtedness for the· construction, maintenance or improvement of roads, and any levy heretofore or
hereafter made for the year ninet.een hundred and thirty-two
of county or district road taxes in any county not withdrawing from the operation of this act under section eleven thereof is hereby invalidated; provided, however, that the boards
of supervisors of the several counties shall contin.1te to make
co-unty or district levies, as the case ntay be, ·u. pon all real
a;nd personal property subject to local ta.a;ation, in such county
or 1Jnagiste1·ial district, and not embraced within the corporate limits of any incorporated town in such counties which
maintains its own streets, and is exempt from c.ounty and
district road taxes, unless the citizens of such town voted on
the question of issuing county or district road- bonds, sufficient OIJ~ly to p1·ovide for the pay,ment of any bonded or other
indebtedness and for the interest contracted thereon that may
be outstanding as an obligation of any county or district GOntracted for road purposes or for the sinking fund for the retirement of any bonded indebtedness established for county
or district road purposes; ~ * «<

•
All balances in the hands of the local authorities for county
or district road purposes and any taxes heretofore levied for
yea.rs prior to nineteen hundred and thirty-hvo for county or
district road purposes and not collected, shall, when collected,
and to the extent necessary, be disbursed in payment of obligations heretofore contracted for county or district road purposes and remaining unpaid, and the balance, if any, for general county or district purposes.'' (Italics supplied.)
After the passage of the foregoing act, The Board of Supervisors of Nansemond County, in accordance with the provision
of chaP,ter 37 of Acts of the Assembly of 1927, page 125
(:Michie's Code of 1930, Sec. 2577L), prepared a budg·et, and
published a synopsis thereof, among the expenditures included being a proposed appropriation out of county funds
for the year ending June 30, 1933, to cover the following item:
"Payment of County Bonded Debt and Interest $7,173.25''
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(R., 92; 97-98), the said item, in fact, consisting of $5,225.00
interest payable in the said year on the said bonds issued for
the improvement of the road in Sleepy Hole Mag·isterial District, Nansemond County, Virginia, and $1,948.25 necessary
to create a sinking fund for the retirement of the said bonds
at maturity.
. At a meeting of The Board of Supervisors of N ansemond
·County on Thursday, April 7, 1932, the tentative budget, including the two foregoing items aggregating $7,173.25, was
adopted over the protest of citizens and taxpayers of Nansemond County, then present, not owning property subject to
taxation in Sleepy Hole Magisterial District, and the county
tax levy for the county, for the fiscal year beginning July 1,
1932, was ,fixed at the amount and rate of One Dollar and
Fifty Cents ($1.50) on every One Hundred Dollars ($100.00)
of the assessed value of all property in the county subject to
local taxation for the purpose of paying all items in the said
budget, and no special tax was then, or has been since, levied,
as provided by chapters 513 and 519 of the General Assembly
of Virginia. of 1922 (Acts of .Assembly, 1922, p. 888, 905),
and as provided by chapter 415 of the General .Assembly of
Virginia of 1932 (Acts of Assembly, 1932, p~ 873) on all real
and personal property subjeet to local taxation in Sleepy
Hole Magisterial District, Nansemond .County, for the purpose
of paying the interest accruing in the fiscal year beginning
July 1, 1932, on the said bonds and to create a sinking fund
to redeem the principal of said bonds at maturity.
On the 28th day of June, 1932, C. B. Godwin, Sr., S. Q.
Bunkley and T. H. Adams, citizens of, and taxpayers on property owned by them located in, Chucka.tuck Magisterial l;)istrict, Nansemond County, Virginia, C. B. Godwin, Sr., being
a taxpayer also on property in every magisterial district of
said county except Sleepy Hole ~iagisterial District, suing
for themselves and all other citizens and taxpayers of N ansemond County, Virginia, similarly situated, filed their petition
praying that a peremptory writ of mandamus be issued and
an injunction be granted by the court as set for.t.h in the
prayer of their original petition (R., 9-10) a.nd in the prayer
of their original petition with amendments (R., 61-62).
The answer of The Board of Supervisors of Nansemond
.County to the said ·petition, ignoring the fact that only the
citizens of Sleepy IIole Magisterial DiBtrict voted on the question of issuing the bonds, the fact that. the proceeds of the
·bonds were expended solely in Sleepy Hole Magisterial District and the fact that the act under which the bonds were is-

..

C. B. Godwin, Sr., v. Bd. of Supervisors..

11

sued directed that ''a tax shall be levied on all property liable

to county and district tax in such ma.giste_rial distriet in whioh
the proceeds of the bonds have been, or are to be expended,
pay the interest on the bonds so issued and to -create
a sinking fund to redeem the principal thereof at maturity"·
(Acts of ~ssembly, 1922, pp. 888, 905; Michie's Code, 1930,
Sees. 2124a-2124m), and while admitting, as had to be admitted, but actually discarding the following provision in Section 3 of the Byrd Road Law :

* * * to

"provided, however, that the ·bo·ards of supervisors of the
several counties shall contin,u-e to make county or district levies, as the case may be, upon all real and personal property
subject to local taxation, in s:ueh county or magisterial district, and not -embraced within the corporate limits of any
incorporated town in such counties which maintains its own
streets, and is exempt from county and district road taxes,
unless the citizens of such· town v:oted on the question of is-·
suing county or dietrict road bonds, sufficient only to provide
for the payment of any bonded or other indebtedness a:nd for
the interest -contracted thereon that may be outstanding as
an obligation of any county or district contracted for road
purpos-es or for the sinking fund for the retirement of any
bonded indebtedness established for county or district road
purposes,'' (Italics .supplied.)
claimed that by reason of the following language at the end
of Section 3 of the Byrd Road Law:
''All. balances in the hands of the local authorities for
county or district road purposes and any taxes her-etofore
levied for years prior to nineteen hundred and thirty-two for
county or district road purposes and not collected, shall, when
eollected, and to the extent necessary, be disbursed in pay-·
ment of obligations heretofore contracted for county or district road purposes and remaining unpaid, and the balan-ce,
if any, for g·eneral county or district purposes,,.,
and the following lang11age at the end of Sootion 6 -of said
act:
''Any sums received by the local road authorities under
provisions of this section shall so far as may be necessary, be
.applied on aooount of obligations heretofore contracted for
county or district road purposes and the balance, if any, for
general county pu,rposes."

I
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the Boa-rd of Supervisors was justified in not making a special
levy in Sleeply ·Hole Magisterial District to take care of the interest and sinking fund of the aforesaid ·bond issue for the
fism\1 year beginning· July 1, 1932, but had the right to transfer all of the district road balances to the general county
fund and to use these funds for general county pu-rposes, ineluding the right to pay out of them the interest on and to
provide a sinking fund for retiring the said bonds.
On the 26th day of July, 1932, E. Jordan Taylor and others
:filed their petition against the Board of Supervisors, in effect ignoring· all other provisions in chapters 513 and 519 of
the Acts of the General Assembly of Virginia of 1922 {Ac.ts
of Assembly, 1922, pp. 888, 905) and in chapter 415 of the
Acts of the General .Assembly of Viirginia of 1932 (Acts of
.Assembly, 1932, p. 873 )~ for paying the interest on and the
principal of the said bonds and claiming that under the above
language a.t the end of Section 3 and at the end of Section 6
in the Byrd Road Law all of the funds to the credit of district road balances· should be applied and disbursed on account of the .said bonded indebtedness of $110,000.00 and praying that a peremptory writ of mandamus be issued by the
court directing that the said funds be so applied (R., 40).
On the 25th da.y of Aug~ust, 1932, C. B. Godwin, Sr., S. Q.
Bunkley and T. H. Adams filed an inte-rvening· petition and
answer to the petition of. E. Jordan Taylor and others, to
which intervening petition and ·answer reference is especially
made (R., 64-71).
· The e·vidence shows that the balances of the district road
funds in tho hand~; of the authorities of said county for dis-·
trict road purposes, derived from the district road levy for
each magisterial district supplemented by the district's share
of the gasoline tax and including $2,010.53, received from
the sale of district road equipment, amounted, as of July 1,
1932, to $25,290.32, as follows (R., 73, 172; Exhibit No. 1, opposite R., 133) :
·Cypress District Road Funds
Whaleyville District Road Fund
Holy Neck District Road Fund
Chuckatuck District Road Fund
Sleepy Hole District Road Fund

$7,429.90
5,918.52.
8,330.03
3,073.88
537.99

$25,290.32
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-that the amount received from the sale of district .road equipment ..since July 1, 1932, is $1,495.11., of which $37 ~50 was r.e,ceived from .the .sale :of road equipment belonging to Sleepy
Hole 1\fagisterial District, making· a total of $26,785.54 of
,district road funds, of whieh arnoun.t the sum of $537.99
was the balanc.e of the district road fund of Sleepy Hole Magisterial District and the remainder was the total of the balances of the distriet road funds .of Cypress Magisterial District, Whaleyville :J\.iagisterial District, Holy Neck 1\fagis.terial District and Chuckatuck 1\'Iagisterial District.
It also appeared from the evidence that there were no obli,gations contracted by the said county for county road purposes and remaining unpaid, or by or on behalf of any district thereof for district road purposes remaining unpaid, except the said $110,000.00 of road bonds issued in the year
1927 for the purpose of permanently improving and hardsurfacing the public road in Sleepy !!ole 1\fagistecial District,
known as the ''Bennett's Creek Road''.
It also appears that under the authority of said budget provision the treasurer of the county paid from the said balances of the district road funds the semi-annnual interest
on the said bonds and the charg-es made by the county's fiscal
agent in New York City amounting to $2,619.03 (of which
only $537.. 99 were paid out of the funds belonging to Sleepy
Hole l\tiagisterial District and $2,081.04 were paid out of
funds belonging to .Cypress 1vfagisterial District, Whaleyville
}lag·isterial District, Holy Neck 1vlagisterial District and
Chuckatuck Magisterial District), leaving a balance of $24,166.51 of the district road funds in the hands of the treasurer,
no part of which belonged to Sleepy Hole 1\{agisterial District.
From the evidence it appears that in order to raise in
Sleepy Hole lVIagisterial District an amount sufficient annually to pay the interest and to provide for the sinking fund a
special levy ·would he about Forty Cents ( 40c) on the One
Hundred Dollars ($100.00), not allowing for delinquents, or
Fifty Cents (50c) on the- One I-Iundred Dollars ($100.00), allowing for delinquents, and if this had been done, the general
county levy 'vould have been reduced about Seven.·Cents (7c),
or been made about One Dollar and Forty-Three Cents
($1.43) per One Hundred Dollars ($100.00) (R., 148, 153),
allowing for delinquents; and the taxpayers in Cypress 1\fagisterial District, Whaleyville Magisterial District, Holy Neck
~fagisterial District and Chuckatuck Magisterial District, not
only would be relieved by that reduction in the tax rate but.
each district would still have to its credit for general district
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purposes its district road balance raised from the regular
dd.strict road tax on property within the district and the district~s share of the gasoline tax which had .been allocated
' and put to its credit in the apportionment of the gasoline
tax among the several districts, except th.e $2,081.04 taken
from the' fupds of the said districts which, along 'Yith the
$531.99 belonging to Sleepy Hole Magister~al District, made
up- the sum of $2~619.03 paid by the treasurer <?£ the county ~s
above stated (~., 148-149).
·
Such other facts as may be deemed pertinent 'vill be stated
in the argu~ent.
ARGUMENT.

The principal questions are :
1. Whether Section 3 of Chapter 415 of the Acts of the
CTeneral .Assembly of 1932, known as· the B~d Road Law, authorize·s the boards of supervisors of the se\Teral counties to
disburse district road fnnds belonging to magisterial dist.ricts· owing no debts in payment of the interest on, an4 for
pro·viding a sinking fund for the retirement of, a bonded ind~btedness that may be outstanding as a primary obligation
of another district, contracted under chapters 513 and 519
of the Acts of the General Assembly of 1922 for the purpose
of permanently improving and hard-surfaci~g a public road
i~ the latter district ;

2. Whether, if the Byrd Road Law gives the boards of supervisors such authority, that provision violates the Constitution of the State of Virginia or the Constitution of the
United States;
3. If the boards of supervisors have no such authority and
it is the duty of a board of supervisors to make a district levy
upon all real and personal property subject to local taxation
in the magisterial district where the proceeds of the bonded
~debtedness were expended sufficient to provide for the payment of the interest on and for a sinking fund for the retirement of said bonds, and such duty has not been performed.
whether a writ of mandamus may be issued .by the court directed to the board of supervisors commanding and compelling them forthwith to levy such special distr1ct tax and such
additional district tax. as may be necessary to defray the

C. B. Godwin, Sr.,

v:. Bd. of Supervisors.

15

amount, if a.ny, the county has had to assume on account of
said bond issue;
4. Whether -citizens and taxpayers of other districts of the
may institu~e pro~eqi~g~ to eoznp.e~ the ~ri~r~

cou~ty

of the s~d 4~ty;

·

·

5. Whether a writ of manda111us and an inju.netipl). also
should have "been "awarded" in accordance with "the prayer of
tp.e petitioner~ (R.', 62). ··
·
·
·
· · ·
(1) The Boa.rd of Supervisors of Nansemond Oo'IJ!nty had
no power to use the district road balOIMes of Cypress Ma.qist~rial District, Whaleyvill~· Magisterial District, Hol'll Neck
Magisterial District· ood Ohttckatuck Magisterial DistriCt to
pay interest on, and to provide a sinking f'lVflil for the pO!JJment of, the Sleepy Hol~ Magisterial District Road Bonas. ·

A board of supervisors has only such powers as ate expressly conferred upon it, or necessarily1 implied in further~
ance of the obj~ct -of its cr~ation.
··
·· · ·
In Old vs. Cqtnmonw_ealth, 148 Va. 299, on pa~e· 302, Juqge
Campbell says :
·
''Generally, the official . duties of an officer are fixed by
law and especially is this trp.e of a supervisor who is a constitutional officer and whose duties include only such as .are
prescribed by law.
·
In Roper vs. McWhorter, 77 Va.. 223, the court said: 'The
board of supervisors, like every other quasi corporate body,
being the mere cr~ature of the statute, it has only s~ch powers
as are expressly eonferred upon it~ ot necessarily implied
in furtherance of the object of the creation.'
In Supervisors vs. Powell, 95 Va. 635, 29 .S. E. 682, 68~, the
eourt said: 'Th~ powers and duties of the. hoard of supervisors are fixed by' statut~, and it has no other powers t4an
those conferred expressly or by necessary implication.' ''
The powers and duties of a board of supervisors are not
judicial in their charact€r, but are wholly executive or administrative. Board of 8t&<pervisors vs. Catlett's Ex'ors., 88
Va. 158, 162; Supervisors of Cumberland Oounty vs. Ra;ndolph, 89 Va. 614, 622; Luck Construction Co. vs. Russell Oo.,

l~
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ll5 Va, 335, 338; JJ'ide_lity & Deposit
91,

J;n Fidetitv

~

Co~ vsr

J)epos-it Co, vs. Gill, on

p~ge

Gill, 116 Va. 86,
81, it is said :

HThe powers and duties of a bo~rd of sup~rvisors in this
State are not judicial in their character, but are wholly executive or aclministra.tive. J3oard v~;t, Catlett's Ea;' or., 86 Va. 158,.
9· S. E. 999. It can o~lr levY t~~es fo;r such PlliP9ses a.s th&
~tatutes authorize. It can order the pt;tym.ent Qf no money
except in co1npliance 'with OAtthority given it by the statutes.',.
(Italics supplied.)
No &nthority having been given it by the statutes for so
doing, Th~ Board of SupQrvi~ors of N a.nsemond County could
not orge:r th~ payment out o£ the balanc~s of the district road
funds of the annual sinking fund of $1,948.25 and the &nnual
interest of $5,225.00, during the fiscal year, on a bonded in...
debt~d~ess of $110,000.00 rep:r;esented by Sle~py Hole Magist~rial Distri~t :aoad Bo~d~ issued for the purpose of perma ..
nently improving and hard-slJ,rfacipg the p1,1.blic road in Sleepy
Hole Magisterial District. And this is especially true since
the balanQe of the distriQt :road fund Qf Sleepy Hole lVIagis~
terial District amounted to $537.99 only and the residue was
the total of the balances of the district road funds of other
dif~t:r;ic.ts.
· ·, (2.) .After issuing suoh bonds, The Board of Supervisors of

Na.nsemond C 01111~ty should have levied annually a tax on the

property in Sleepy Hole Magisterial District for the payment
Q{ the interest and to provide a si1~king fund as chapter 519
of the .tfqts. of Assembly of 1922 required.

Chapters 513 and 519 of the Acts of the General Assembly
of 1922 (Acts of Assembly, 1922, pp. 888, 905) expressly di ..
rected that such tax be lev:ied. This has nev·er been done, but
since, prior to 1932, provision for the interest and sinking
fu:p.d was made out of funds belonging to Sleepy Hole Mag..
i~t~rial District derived from the regular district road tax
and the district's share of the gasoline tax, the taxpayers in
other districts probably have no right to complain of the
payments made prior to 1932. However, when an attempt is
made to provide for the interest and sinking fund either out
of the gen~ral county funds or out of the balances of the dis ..
trict ro3:d fuud~ belonging, to other lllag:iste:daJ d.istdots~ the
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taxpayers in those other districts clearly have the right to
complain.
·
The liability and the mode of diseharge being provided for
in the same statute, that is, in chapter 513 of the Acts of the
Assembly of 1922, as amended by chapter 519 of the said
Acts, the mode of discharge prescribed is ·exclusive of all
others. In Wells vs. Stttpe1~-viso'l·s of Pontotoc, .102 U. S. 625,.
26 L. Ed. 122, the question arose as to the method of discharging a liability arising out of munieipal subscriptions to
the stock of a railroad company. The Board of Supervisors
was the legal suecessor of the· Board of Police. In that case,
•Chief Justice Waite, in 26 L. Ed., on page 124, says:
''This statute conferred an extraordina.ry po,ver on the<
Board of Police [Supervisors]. It authorized them to create
a new liability for their respective counties, and provided a
spooial way of discharging that liability. The liability and
the mode of discharge were provided for in the same statute. .
This being so, the tnode prescribed is exclusive of all others."
(Italics supplied.)
In St~pervisor.s of Owmberland Cou'l~ty vs. Randolph, 89 V a.
614, where a writ of mandamus was awarded by the lower
court compelling the .board of supervisors of that county to
levy a. tax to pay certain coupons, Judge Lewis, in delivering
the opinion of the appellate court confirming the judgment
of the lower court, on page 622, referring to the board of
supervisors, says:
''Its duty in the matter was clear and purely ministerial,
viz., to levy a tax to pay them, as section 1248 of the Code requires.''
The requirement of a levy in Section 1248 of the Code of
188'7 is very similar to that in Section 7 of ·Chapter 519 of the
.Acts of the Assembly of 1922, and to that in Section 3 of Chapter 415 of the Acts of the Assembly of 1932.
(3) Under the B:IJt·d Road LO(lv (Acts of 1lssernbly, 1932, p.
872} The Boa-rd of S'lt.pervisors of N (JJJ'tSe?nond Co'lvnt~J must

co.ntinue to levy a tax on vroperty in Sleepy Hole Ma_qisterial
Dtstrict for the pay'ment of the i-nterest and to provide a sinking fwnd.

Section 3 of the Byrd Road Law prohibiting the .boards of
supervisors of several counties from making any levy in 1932,

,-.

--~----
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or in any year thereafter, of county or district road taxes,
does so with the following express provision:
·
''provided, however, that the boards of supervisors of the
deveral counties shall c01·1ttirvue to make county or district
levies, as the case may be, upon all real and personal property subject to local taxation, in such county or magisterial
district, ·and not embraced within the corporate limits of any
incorporated town in such counties which maintains its own
streets, and is exempt from county and district road taxes,
unless the citizens of such town voted on th~ question of issuing county or district road bonds, sufficient only to provide
for the payment of any bonded or other indebtedness and for
the interest contracted thereon that may be outstanding as
an obligation of any county or district contracted for road
purposes or for the sinking fund for the ret~rement of any
bonded indebtedness established for county or district road
:purposes.. " (Italics supplied.)
It would seem nothing could be plainer. However, it is
claimed by The Board of Supervisors of Nansemond 'County
and E. Jordan Taylor and the other petitioners residing in
Sleepy Hole Magisterial District that this provision is nullified by the clause following, in the same section, reading as
follows:
''All balances in the hands of the local authorities for county
or district road purposes and any taxes heretofore levied for
years prior to nineteen hundred and thirty-two for county or
district road purposes and not collected, shall, when collected,
and to the extent necessary, be disbursed in payment. of. obligations heretofore contracted for county or distrwt road purposes and remaining unpaid, and the balance, if any, for general county or district purposes.''
The two requirements are not in conflict. It seems clear,
as it has been CO'Itst·rued by the Attorney General of the

Stat~,

that the clause at the end of S'ection 3 means nothing more
nor less than that surplus coun-ty road funds, after the payment of cownty road indebtedness, on hand July 1, 1932, is
transferable to the general county fund and can be used for
all such purposes as the general county fund can be used; and
that a surplus district road fund, a.fter the payment of all road
indebtedness of that district, on hand July 1, 1932, is transferable to a general dtistrict fund for that district and can be
used for any purpose. that the funds of that district may be
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used for. The clause does not mean that district funds belonging to four districts may be used solely for the benefit
of a fifth district.
The Byrd Road Law should be construed together with
chapters 513 and 519 of the Acts of the Assembly of 1922
(Acts of Assembly, 1922, pp. 888, 905), under which the bonds
were issued: There is no inconsistency between the two statutes, and it is a well settled principle that statutes which are
not inconsistent with one another, and which relate to the
same subject matter, are in pari ma1teria, and should be construed together, and effect should be given to them all, although they contain no referenQe to one another, and were
passed at different times. 1J1itchell vs. Witt, 98 Va. 459, 461;
South &; W. · Ry. Co·. vs. Commonwealth, 104 Va. 314, 321;
Tazewell vs. Hertna;n, 108 Va. 416, 424; School Board vs. P(J)tterson, 111 Va. 482, 487.
\

In School Board vs. Patterson, 111 Va. 482, Judge Keith,
on pages 487-488, says :
''The legislature, when it comes to pass a new law, or to
amend an old one, is presumed to act with a full knowledge
of the law as it stands, bearing upon the subject with which
it proposes to deal; and courts, in the construction of statutes,
look to all statutes in pari materia in order to get at the legislative intent and as far as they properly can to mould the law
into a harmonious and symmetrical whole.''
And a statute should be construed also so no injustice will
be done. Harvey vs. Hoffmtnt, 108 Va. 626, 629; Martz vs.
Rockingh01m, 111 Va. 445, 450; School Board vs. Patterson,
supra, page 487.
The trial judge, in the instant case, said that he did not
think "there is any question about he fact that the statute
requires there shall be a levy made to meet this sinking fund
and the interest on the indebtedness", but did not think that
''mandamus could be issued a.t this time'', he said, ''because
I don't think any one but the bondholders would hav·e a right
to do it" (R., 162, 163). In this latter conclusion he was
clearly in ~rror, as we will hereafter show. Any taxpayer
of the district affected had a right to apply for a writ of
mandamus.
( 4) Moneys already in the ha;nds of the treasurer belon,qing ·
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to Cypress Magisterial, District, Whaleyville Magisterial District, Holy Neck Magisterial District (JI!td Chuckatuck M a,qisteritil District C(}!WJtot be appropriated for the use of Sleepy
H o_le. lt_l agist erial District.

It' is well settled that one taxing district cannot be taxed
for the benefit of another distric.t, as this ·would be,. in e:ffoot,.
taking the property of a citizen for a private use.
In Robinson vs. N otjolk,. 108 Va. 14, on page 16, Judge Harrison says:
''The principle that one territory cannot be taxed for the
benefit of another is fundamental, and well recognized by the
authorities on the subject. It does not rest alone upon the
theory of taxation without representation, but upon the principle that private property cannot be taken for anything but
a public use. Cooley on Taxation (2nd Ed.), ch. 5, p. 140, et
seq., and cases cited.
At pp. 141-2, this learned author says: 'It can therefore
be stated with emphasis, that the burden of a tax must be
made to rest upon the State at large, or upon any particular
district of the State, according as the purpose for which it
is levied is of general concern to- the whole .State, or, on
the other hand, pertains only to the particular district. A
State purpose must be accomplished by State taxation; a
county purpose by county taxation; or a public purpose for
any inferior district by taxation of such district. This is
not only just, but it is essential. To atny. extent that one ma;n
is compelled to pay in order to 'relieve others of a public burden properly resting upon them, his property is taken for
private purposes, as plwinly aattd palpably as it would be if
appropriated to the 1Jaty1nen,t of the debts or the discharge of
obligations which the persm~ thus relieved by his payments
might owe to private parties.'
.And, again, at p. 161 it is said: 'It is certainly difficult to
understam,d how the taxation of a district ca;n be defended
where people have no ·~'oice in voting it, in selec·ting the pttrp·oses, or in expending it.' " (Italics supplied.)
.And, on page 18, further says :
''To tax occupations outside. of a city for the benefit of those
living· in a city is, in effect, taking the property of a citizen
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for private use; that is, for the use of a particular community,
of which the outside citizen forms no part. Whether it be
called a tax or the appropriation of property, the result is
precisely the same. Power to violate those rights would seerit
to be quite beyond the lOAvful authority of a;n,y govern·ment,
and certainly the legislative department of the gover'l'l.lfnent cOJn
not a.rbitratrily take the property of one citizen to ,qive it to
another, and, of co~trse, can not au.thorize others to do so.
(Italics supplied.)
If it were permissible for a city to raise revenue from circuses outside of its territorial limits, it would .be equally permissible for the legislature to authorize that city to levy a
tax upon any class of property in a county contiguous thereto for the exclusive benefit of such city.''
In 37 Cyc. 723, it is said :

''A tax cannot be imposed exclusively on any district or
subdivision of the state to pay any claim or indebtedness not
peculiarly the debt of such subdiv:ision, or to raise money for
any purpose not peculiarly for the benefit of such subdivision;
but there may be special or local taxation for special or local
purposes of a public character and beneficial to the co'lnmwnity
.· ·
which pays the taa;. '' (Italics supplied.)
And, on pages 749-750, it is further said:
"The constitutional requirement of uniformity in taxation
forbids the imposition of a tax on one municipality or part of
the State for the purpose of benefiting or raising money for
another.

So, also, it is not permissible, in view of this constitutional
provision, to lay a tax exclusively upon one municipality or
portion of the estate, when the proceeds are to be devoted to
general state purposes or the support of a state institution."
· In 26 R. C. L., pp. 72-73, it is said:
"It is not sufficient that a tax be levied for a public use;
it must be levie(l for the use of the public of the district taxed.
An act of the legislature authorizing contributions to be levied
for a purpos·e which, though it be public, is one in which the
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people from whom they are exacted have no interest, is not a
tax law but a sentence commanding the periodical payment
of a certain sum by one set of people to another in the nature
of an indemnity or tribute. * • •

•

•

•

It is clear that one taxing district, whether it ·be state,
county, municipality or district established for the particular
purpose, cannot be taxed for the benefit of another district.''
(Italics supplied.)
In Watkins vs. Barrow, 121 Va. 236, on page 240, Judge
Prentis says:
''The 'territorial limits of the authority levying the tax',
within which the taxes, under Section 168 of our Constitution,
must be uniform, corresponds with the taxing district lawfully
prescribed for the peculiar ·benefit of which such taxes are
levied atnd collected. Thus, while the board of supervisors
has authority to impose county levies for county purposes
upon all property located in the county, still under the Constitution itself (Section 111} the territorial limits of its authority to levy uniform district taxes is confined to the limits of the particular magisterial district for the benefit of which
the taxes are imposed, and they may and do levy varying rates
in different districts in the same county." (Italics supplied.)
It is clear, then, that district taxes cannot be imposed upon
property in Cypress Magisterial District, Whaleyville
Magisterial District, Holy Neck :Nlagisterial District or Chucka tuck ~Iagisterinl District to be used in .Sleepy Hole Magiste:rial District, and it follows that money already in the treasury
belonging· to these respective districts ca1mot be appropriated
for the use of Sleepy Hole Magisterial District.
~he

In 26 R. C. L., p. 44, it is said:
''Obviously appropriations of money out of the treasury
must be measur-ed by the same test as that by which it is
raised by taxation and put into the treasury. If taa;es could
not be imposed for a purpose, 'money already in the treasury could not be appropriated to that purpose.'' (Italics
supplied.)
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In To1vn oj Narrows vs. Giles Co'ltnty, 128 V a. 572, the.
town of Narrows lay in and constituted a part of the Pearisburg magisterial district, and the inhabitants of the town of
Narrows were subject to the same road taxes as persons living in said district, but outside of the corporate limits of the
town. By the town charter there was an appropriation to
the streets and roads of the town of three-fourths of the road
taxes collected in the town, and the only question was whether
the Legislature had the power to make such an appropriation.
There was no exemption from the tax. This had to be paid
in all events. But after it had been paid and was in the
hands of the treasurer, did the Legislature have the power to
direct its appropriation l Judge Burks held that the Legislature had such power and, on page 579, says:
''.So long as the taxes raised i·J~ a district are to be expended
in the district, it is clearly within the province of the legislature to say when and how it shall be expended.'' (Italics
supplied.)
The condition is, however, from all the authorities, that
''the taxes raised in a district are to be expended in the district''.
See also: Manistee Lu~nber Co. vs. Township of Springfield
(Mich.), 52 N. W. 468.
.
(5) If the clau-se at the end of section 3 of the Byrd Road
LOIW has the effect of repealing chapte1· 519 of the .Acts of
Assembly of .1922, and authorizing the district road fwnds
belonging to Cypress Magisterial District, Whaleyville Magisterial District, Holy Neck Magisterial District and Ohuckatuck M a,q·isterial District to be used solely for the use of
Sleepy Hole Magisterial District, the Byrd Road Law, to that
extent, would violate the Constit'u,tion of the State of Virginia
and the Constitution of the United States.

It is well settled that the repeal of power of taxation conferred on a county to meet bonds in force when bonds were
issued impairs the obligation of contracts and is void under
the Constitution of the United States. U. 8. vs. Q~uincy, 4
Wall. 535, 18 L .. Ed. 403, 410; Gallena vs. U. 8., 5 Wall. 710,
18 L. Ed. 560, 562; McCless 'Vs. Meekings (N. C.), 23 S. E.
100, 101; City of .Austin vs. Cahill (Tex.), 88 S. W. 551.
Furthermore, if chapt-er 415 of- 'the Acts of the General
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Assembly of Virginia, 1932, be held to authorize the application of the said district road funds of Cypress Magisteral District, Whaleyville Magisterial District, Holy Nook
Magisterial District and Chuckatuck !iagisterial District,
and other funds received by the local road authorities of the
said four magisterial districts under the provisions of the
said act, towards the payment of the bonded indebtedness of
$110,000.00 created, pursuant to chapters 513 and 519 of the
Acts of the General Assembly of Virginia, 1922, after all
election in which only the qualified voters of Sleepy Hole
Mag'isterial District voted, for the sole purpose of permanently improving and hard-surfacing the public road in.
Sleepy Hole Magisterial District, kno"rn as the ''Bennett's.
Creek Road'', the provisions of said chapter 415 of the Acts
of the General Assembly of Virginia, 1932, so held to authorize· such application are unconstitutional and void in that
such application would deprive Cypress :M:agisterial District;
Whayelville Magisterial District, Holy Neck Magisterial District and Chucl{atuck }.{ag·isterial District, and the citizens,
property owners and taxpayers of said districts (which citizens did·not vote upon the said bond issue for the public road
in Sleepy Hole Magisterial District), of their property without due process of law and violate the Fourteenth Amendment of the Constitution of the United States and sections
6 and 11 of the Constitution of the .State of .Virginia, and
also unconstitutional and void in that such application would
make taxes in N ansemo~d County, and the magisterial districts thereof, unequal and not uniform and violate sections
111 and 168 of the Constitution of the State of Virginia.

Robinson vs. Norfolk, supra; Watkins vs. Barrow, supra;
Town of Narrows vs. Giles County, supra; 37 Cyc. 723, 74975 ; 26 R. C. L., pp. 72-73.
( 6) As to the defense that petitione·rs had an adequate and
specific re1nedy provided in section 290 of The Tax Code of
Virginia.

The contention of the defendant that section 290 of the
Tax Code will furnish adequate relief in this case is without merit. The petitioners are not complaining about the
making of a tax levy at the amount and rate of $1.50 on every
$100.00 of the assessed value of all property in the county
subj.ect to local taxation (R., 114-1!5). The petitioners are
asking that a special tax be laid on the property in Sleepy
· Hole Magisterial District for the purpose · of paying the in-
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terest on, and to provide a sinking fund for the payment of,
the Sleepy Hole :hiagisterial District Road Bonds, and that
payment not be made otherwis~.
· Furthermore, another remedy is no bar to mandamus.
J)ew vs. Judges, 3 Hen. & M. 1, 23; Lewis vs. Whittle, '!7 Va.
415, 418; Sinclair vs. Young, 100 Va. 284, 288; Carol~na, C.
& 0. Ry. vs. ~cott County, 109 ,Va. 34, 37; Bunch vs. Short
(Vv. Va.), 90 S. E·. 810, 814; State vs. ·Monongalia County
Cou,rt (W. Va.), 96 S. E. 966, 967; State vs. Benwood, etc.,
Co. (W. Va.), 120 8. E. 918, 920; ·City of Philippi vs. Ty.fJart.~ Valley Water Co. (W. Va., 129 S. E. 465; 468; State
vs. Carpenter (\V. Va.), 145 8. E. 184, 186; 38 C. J., pp. 561,
570; 18 R. C. L., p. 132.
.1\1:andamus will not lie in favor of a party who has another
clear and adequate legal ren1edy, but the ''adequate remedy''
which will bar mandamus must be such as reaches the end intended and actually cmupels the performance of the duty
in question. It must be equally convenient, beneficial and
effective as a proceeding by mandamus. Carolina, C. & 0.
Ry. vs. 8.cott County, su.pra, p. 37.
In Bunch vs. Short (W. Va.), 90 S. E. 810, on page 814,
it is said:
''To defeat relief by mandamus, the substitute suggested
Jnust be competent to meet the object intended and compel
performance of the required duty; it must ·be adequate to
afford the same degree of relief, upon the same subject-matter, and prove equally beneficial and efficacious as the writ
itself. Railway .& Electr,ic Co. vs. Brown, 97 Va. 26, 32 S.
E. 775; Sinclair vs. Yowng, 100 ~Va. 284, 40 S. E. 907; Railway
Co. vs. Board of Supervisors, 109' Va. 34, 63 S. E. 412. 11
In 18 R. C. L., p. 132, it is said:
''To exclude resort to mandamus on the ground that the
relator has another remedy, such remedy must be an adequate one and well adapted to remedy the wrong complained
of; if it is inconvenient or incomplete the court exercises a
sound discretion in granting or refusing the writ. Another
remedy tedious and not so well adapted to the nature of the
case as that by manda1nus will not operate to prevent resort
to the latter remedy, and it is said the other remedy must
be one competent to afford relief upon the very subject matter involved, that it must not only ·be adequate but specific."
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~aid~

"The mere fact that there is another remedy will not
prevent the issuance of a writ of mandamus if the other
remedy is not adequate, and where it is doubtful whether or
not there is an adequate specific remedy in the ordinary
course of law, mandamus will ordinarily issue. The remedy
which will supersede mandamus may be described in general
terms as one competent to afford relief upon the very subject
matter. in question, and. which is equally convenient, beneficial, and effectual. Ordinarily the remedy must be such
as will enforce the right or compel the performance of the
particular duty in question-in effect specific performanceand not merely a remedy which in the end saves the party
to whom the duty is owed unharmed by its nonperformance.''
(7) As to the defense that, under The Tax Code, section
288, no levy can be made by The Board of Supervisors after

their regular meeting in April.
This statute is clearly directory, and not mandatory. Redd
vs. 8a1tpervisors, 31 Gratt. 695, 700; Tazewell vs. Herma·n,
· ~08 Va. 416, 424-425; Town of Victoria vs. Ice, etc., Co., 134
:Va. 130; State vs. Buchanan, 24 W.Va. 362; People vs. Lake

Cou.nty Supervisors, 33 Cal. 487, 492; State \Ts. Grimn~
_(Neb.), 212 N. W. 437; C-ity of Appleton vs. Bachman (Wis.),
220 N. W. 393; People vs. Ea'rl (Col.), 9·4 P'l294, 300; 38 C. J·.
555, and note 36, 696; 25 R. C. L. 767, 769.

In Tazewell vs. Herman, supra, on page 424, Judge Buchanan says:
"The suggestion in the brief of the defendant in error
that the relief prayed for cannot be granted because the time
has passed within which the defendant in error has the right
to file any list, is without merit. The fact that he may not
be able at this time, of his own motion, to do that which
he ought to have done, is no reason why the court cannot
compel him to do now what he ought to have done at the
,prope;,.r time. 7 '
In State vs. Buchanan, supa, it was held that statute which
requires that a copy of the personal property book shall
be by the assessors delivered to the county clerk on or before the first day of July, was directory.

,
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In 38 C. J .,. on page 696, it is said:
. ''In conformity to general rules already stated, mandamus
will issue to compel a board of county commissioners or supervisors to perform a plain duty prescribed by law, and the
fact that they have delayed action until the time designated
by law for action has expired constitutes no defense to
mandamus to compel them to act.''
. In the instant case, the trial court held the statute in ques·
tion to be directory only (R., 106).
(8) .Any one of the petitioners, C. B. Godwifn,, Sr., 8 .. Q.
Bunkley and T. H. Adams, or any other taa;payer of the districts affected, had a right to apply for a writ of mandamus•

. The great weight of American authority is, and it is well
settled in Virginia, that, if the public right or duty affects
the people at large or the people of a particular governmental district, or a particular class of the people, such as voters
or taxpayers, any one of the people at large or of the district affected, or any member of the class in question, may ~n
force the right or compel performance of the duty by mandamus regardless of any special or peculiar interest apart
fro_m that common to the general public. 38 0. J., p. 839-840,
note 33, citing Zigler vs. Sprinkel, 131 Va. 408, 108 S. E.
656; Harrison vs. Barksdale, 127 .Va. 180, 102 S. E. 789; ·clay
vs. Ballard, 87 Va. 787, 13 S. E. 262.
See also: Union Pac. R. Co. vs. Hall, 91 U . .S. 343, 23 L. Ed.
428, 432; Board of (Jom'rs vs. Montgomery (Ga.), 153 S. E.
34, 36-37; Deca.tur Cotmty Co·m,'rs Vs. State, 86 Ind. 8; State
vs. Board of Com'rs of Clinton Co., 162 Ind. 580, 68 N. E.
295.

Since under section 3 of the Byrd Road Law a board of
supervisors cannot make any levy of district road taxes, except the special levy provided for therein, which in this case
has not been made, and no gasoline tax will be apportioned
among· the districts, and Sleepy Hole Magisterial District
luts no district road funds belonging to it to be used for any
purpose,-even illegally, as heretofore done; and since the
bonds are county obligations, although payable primarily out
of levies upon the property in Sleepy Hole Magisterial District where the proceeds of the bonds were expended (Acts
~f Assembly, 1922, p ..906), if The Board of .Supervisors does
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not make the special levy as provided in the Byrd Road Law,
the interest must ·be met and the sinking fund provided either
by using the district road balances of other districts or by
payment out of the general county fund, and taxpayers in the
other. qi.stricts would, in either event, suffer.
. (9) The mamdamus prayed for by C. B. Godwin, 8.1'., S ..

Q. B·t£nkley and T. H. Adams should have been aw·arded.

As was said in Board of Supervisors vs. Catlett, 86 Va ..
158, 163, the writ of mandamus lies to con1pel that to be· done
which it is the defendant's duty to do without it. In 38 C. J ..
696,. it is said~
. '•In confo.rmity to general rules already stated, mandamus will issue to compel a board of county commissioners
or supervisors to perform a plain duty prescribed by law,
and the fact that they have delayed action until the time designated by law for action has expired constitutes no defense
to mandamus to. compel them to act.''
· It is well settled that a mandamus proceeding is proper
to compel supervisors to levy a tax to meet obligations ..
In Supervisors of Cumberland Co. vs. Randolph, 89 Va. 614,
622, the court held that the1 duty of the supervisors was clear
and purely ministerial, viz., to levy a tax as the statute required, and the judgment of the lower court awarding a writ
of mandamus was affirmed.
(10) The injttnction prayed for by the petitioners, C. B.
Godwin, Sr., 8. Q. Bwnkley and T. H. Adants, also should have
been granted.
In the prayer, they prayed that the said The Board of Supervisors of Nansemond County, and each member ·thereof,
''be enjoined and prohibited from paying out of the general fund of the County, or otherwise than by making a levy
as provided by law, any sum whatsoev.er for interest on the
said bonds and any sum whatsoever towards creating a sinking fund for the payment of said bonds'' (R., 62). Roper vs.
McWhorter, 77 Va. 214, 217; Lynchbtttrg, etc., Ry. Co. vs.
Dameron, 95 .va. 545, 546; Johnson vs. Black, 103 Va. 477,
484; Oam.pbell'vs. Bryant, 104 Va. 509, 512; Brown vs. Baldwin, 112 V~. 536; Note 36 L. R. A. (N. 8.) 8, 26.
In Roper vs. McWhorter, on page 217, Judge Hinton says:

---~-----
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· "In this country the right of property-holders or taxable
inhabitants to resort to -equity to restrain municipal corporations and their officers, and quas·i corporations and their
officers from transcending their lawful powers or violating
their legal duties in any way which will injuriously affect the
taxpayers, such as making· an unauthorized appropriation of
the corporate funds, or an illegal disposition of the co'rporate property, * * * has been affirmed or recognized in
numerous cases in many of the states.
It is the pr·evailing
doctrine on the subject. 2 Dill. on Mun. Gorp'ns (3rd Ed.),
sections 914, 908.
And in Bull vs. Read, 13 Gratt. 87, this court said, it is allowable, according to settled practice, for some to file a bill
on behalf of themselv-es and others, inhabitants similarly
situated, seeking any relief, to which they might all in common be justly entitled, although their individual interests
might be several and distinct. Hig·h on Injunctions, sections
793-94.
The obvious application of the principles thus announced
to such a case, as is made in the ·bills, at once establishes that
the plaintiffs below were proper parties to bring a suit of this
character, and that injunction is the proper remedy in a
case of this kind. ''
In Johnson vs. Black, on page 484, Judge Harrison, citing
numerous cases, says:
''It has long been a well-established doctrine that courts
of equity have jurisdiction to restrain the illegal diversion of
public funds at the suit of a citizen and taxpayer, when
brought on behu.lf of himself and others similarly situated.''
(11) No a-ttorney's fee should be allowed out of the district road fu.mds belonging to Cypress Magisterial District,
Whaleyville Magisterial District, Holy Neck Magisterial District and Chuckat·uck J.'Vlagisterial District to the attorney for
E. Jordan Taylor and the other petitioners of Sleepy Hole
JJ!l agist erial District for institu-ting and prosemtting the cause
on behalf of the said petitioners and other taxpayers in Sleepy
Hole M a.qisterial District.
The prayer of the petition of E. Jordon Taylor and the
other petitioners of Sleepy Hole Magisterial District was
that proper counsel fees may ·be allo,ved to the attorney for
the petitioners for the institution and prosecutions of this
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cause, ''payable from the said moneys p:r:operly applic~ble
to the· said bonded indebtedness" (R., 45), and since nothing
more than the $537.99 district road balance of Sleepy Hole
Magisterial District "was properly applicab]e to the said
bonded indebtedness" and that had been paid out by the
treasurer in the payment of interest made August 15, 1932,
there was left no "moneys properly applicable to the said
bonded indebtedness'' out of 'vhich the said fee could be
paid.·

Roller vs. Pau:t, 106 Va. 214:
Stew.art vs. Hoffman, 108 ,Va. 307;
Mann vs. Bradshaw's Adm'r, 136 Va. 351, 379.
(12) An attorneys' fee should be allowed the attorney fvr
the petitioners, ·c. B. Godwin, Sr., 8. Q. Bu-nkley and T. H.
Adams, out of the dJistrict road funds belonging to Cypress
Magisterial District, Whaleyville Magisterial District, Holy
Neck ·Magisterial Distric.t and Chuckatuck Magisterial District.

These petitioners are suing for themselves and all other
citizens and taxpayers of Nansemond County, Virginia, similarly situated; and if the district road funds belonging to
Cypress Magisterial District, Whaleyville Magisterial District, Holy Neck Magisterial District and Chuckatuck Magisterial District are preserved for the common benefit of all
citizens and taxpayers of the said districts, an attorney's fee
should be allowed.

Stewart vs. Hoffman, supra;
Mann v. BradshOIW's Ad1n'r, supra.
CONCLUSION.
For reasons above stated, this Honorable Court should reverse the judgment of the trial court, except that portion
ther~of in 'vhich the court held that the sum of $7,500.00 received •by The Board of Supervisors of N ansemond County
from the City of Portsmouth, Virginia, and the sum of $1,283.00. received by the said board from the County of Southampton, .Virginia, should not be applied on account of the
said bonded indebtedness, and should enter a final judgment
awarding a peremptory writ of mandamus directed to The
Board of Supervisors of Nansemond County, and to each
member thereof, commanding and compelling them, (1) to
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levy forthwith such tax on all real and personal property subjeet to local taxation in ·Sleepy Hole Magisterial District,
Nansemond County, as may be necessary to defray the pay-.
ment made by the county treasurer August 15, 19321 ' for the
semi-annual int-erest on the said bonds and the charges mad&
by the county's fiscal agent in. New York City, amounting·
to $2,619.03, and all other payments made on account of the
said bonded indebtedness, for the fiscal year beginning July
1, 1932, and ending- June 30, 1933; (2) to levy forthwith a spe-cial tax on all of the aforesaid property in Sleepy Hole Magisterial District, Nansemond ·County, sufficient to pay the
annual .interest of $5,225.00 due on the said bonds during the
:fiscal year beginning July 1, 1933, and to provide the annual
sinking fund payment of $1,949.25 for said fiscal year; (3)
to continue to make such district levies sufficient to provide
for the payment of the interest on said bonded indebtedness
and for a sinking fund for the retirement of the said bonded
indebtedness; and (4) to restor-e to the district road balances
belonging to Cypress Magisterial District, Whaleyville Magisterial district, Holy Neck Magisterial District and Ohuckatuck Magis~erial District the sum of $2,08L04 (that is $2,619.03 paid by the county treasurer August 15, 1932, less
$537.99 belonging· to Sleepy Hole Magisterial District), and
to hold each of the said district road ·balances, and all sums
that may hereafter be received belonging thereto, separate
from other funds and to disburse the same for the purposes
of the district to which each fund belongs, and not otherwise.
And this Honorable Court, in' its final judgment, should
also award an injunction permanently enjoining and restraining The Board of Supervisors of N asemond County, and each
member thereof, from paying out of the general fund of the
county, or otherwise than by making levies as aforesaid, any
sum whatsoever for interest on the said bonds and any sum
whatsoever towards creating a sinking fund for the payment of said bonds, and should allow proper counsel fees to
the attorney for ·C'. B. Godwin, Sr., S. Q. Bunkley and T. H.
Adams, suing for themselves and all other citizens and taxpayers of N ansemond County, similarly situated, for his services in these proceedings, and should grant such other, further and general relief as the nature of the case may require.
Your petitioners, C. B. Godwin, Sr., S. Q. Bunkley and
T. H. Adams, suing for themselves and all other citizens
and taxpayers of N ansemond County, similarly situated,
therefore and for r~asons above assigned, pray that a writ
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of error may be awarded them to the judgment aforesaid,.:
and that the said judgment may be reversed and annulled, except as hereinabove statedJ and that this Court will enter
S'Q~judgment as the Circuit CQurt of the County of Nansemond should have entered.
A .co.py of this petition was mailed to counsel for The Board
of Supervisors of N an~mon·d County and for the members
of the said board, and to counsel for E·. Jordan Taylor and
the other petitioners residing in Sleeply Hole Magisterial
District, on February 13, 1933.
Petitioners adopt this as their brief and desire to state·
orally the reasons for reviewing the judgment complained
of.
·
Respectfully,

C. B. GODWIN, SR.,.
S. Q. BUNIUJEY and
T. H. ADAMS,
By JA1\1:E.S R CORBITT, CounseL
JAMES H. CORBITT,
Counsel for Petitioners.
I, James H. Corbitt, an attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that in my
opinion the judgment complained of in the foregoing petition is erroneous and that the same should be reversed and
annulled and judgment entered by the Appellate Court in
favor of the petitioners.
Given under my hand this 13th day of February, 1933.

Rec 'd Feb. 14/33.

JAMES H. CORBITT.

H. S. J.
Writ of error and supe1:sedeas awarded.
:March 21, 1931.

Bond $500.00.

VIRGINIA:
Pleas before the Circuit Court o£ Na.nsemond County, at
the ·Courthouse of said ·County, on the 25th day of August
1932.
'
Be It Remembered, that heretofore, to-wit: In the Clerk's
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Office of said ·Court, on the 28th day of J nne, 1932, came C.
B. Godwin, Sr., S. Q. Bunkley and T. H. Adams, petitioners,
by their attorney, and filed their petition for n1andamus
against The Board of Supervisors of Nansemond County, and
V. G. Eberwine, E. T. H~olland, M. E. Godwin, P. 0. Parker,
and F. E. Parker, composing the said Board, defendants, in
the 'vords and figures following:
Virginia:
In the Circuit Court of N ansemond County.
C. B. Godwin, Sr., et als., Petitioners,
vs.
The Board of Supervisors of Nansen1ond County, et als., Defendants.
To the Honorable Sames L. 1\fcLem.ore, Judge of the
Court of N ansemond County, Virginia:

C~rcuit

Your petitioners, C. B. Godwin, Sr., S. Q.. Bunkley and T.
H. Adams, citizens and taxpayers of N ansemond County, Virginia, suing for themselves and all other citizens
page 2 ~ and taxpayers of N ansemond ·County, Virginia, similarly situated, respectfully represent:·
FIRST: That the petitioners, and each of them, are and
have been fo·r seve~ral years citizens of Chucka.tuck lVIa.gisterial District, N ansemond ·County, Virginia, and taxpa.yers
on property owned by them located in Chuckatuck Magisterial
District, Nansemond County, ·virginia; and your petitioner,
'C. B. Godwin, Sr., is also and has been for some years a taxpayer on property in ev:ery magisterial district of N ansemond
County, Virginia, except Sleepy Hole !'Iagisterial District.
SECOND: That by an act of the General Assembly of Virginia approved !'larch 28, 1922 (Acts of Assembly 1922, pa.ge
888), entitled "An Act to amend and re-enacte an act to provide for the issuing of county bonds for permanent road or
bridge improvement, in the magisterial districts of the c.ounties of the Slate, and repealing all acts in so far as the same
are in conflict herewith, approved .September 5, 1919' ', the
·Circuit Court of N ansemond County, Virginia, on the 8th day
of October, 1926, upon the petition of fifty qualified voters of
Sleepy Hole :.M~agisterial District Na.usemond 'County, Virginia
made an order requiring the judges -of election of .Sleepy Hole
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Magisterial District, Nansemond County, Virginia, on the 2nd
day of November, 1926, to open a poll and take the sense of

the qualified voters of Sleepy Hole Magisterial District, Nan.
semond ·County, Virginia, on the question whether
page 3 ~ the Board of Supervisors of N ansemond ·County
should issue bonds not to exceed the maximum
amount ·of $110,000.00 for the purpose, and expenditures
solely, of macadamizing and permanently improving, sixteen
feet in width, all of that certain public road, thirty feet wide
and approximately 8.78 miles in length, lyihg, situate and being wholly within Sleepy Hole Magisterial District, Nanse. mond County, Virginia, known as the Bennett's ·Creek Road,
and leading from Driver to the Norfolk 10ounty line over Bennett's Creek Bridge; a copy of the said order being filed herewith marked "Exhibit A" and made a part of this bill as
completely as if fully copied herein.
THIRD: That, pursuant to the said order, the Commis..
sioners ·Of Election of Nansemond County, Virginia, by a report dated November 4, 1926, certified to the court that at the
elec.tion held on the 2nd day of November, 1926, a majority
of the qualified voters voting on the question in Sleepy .Hole
Magisterial District, Nansemond County, Virginia, in which
said district the road leading from Driv:er to the Norfolk
County line by way of Bennett's Creek was to be permanently
improved, were in favor of issuing bonds for the purpose as
$et out in the petition filed in the cause, and the court, on
the 3rd day of February, 1927, orde·red that the Board o.f
Supervisors of Nansemond County, Virginia, composed ·of
E. A. Brothers, Chairman, W. C. Moore, F. E. Parker E. T.
Holland and V. G. Eberwiue proceed at their next meeting
to carry out the wishes of the voters of Sleepy Hole
page 4 ~ Magisterial District as expressed at said election
held on the 2nd day of November, 1926; a oopy of
the said order being filed herewith marked ''Exhibit B'' and
made a part of this bill as completely as if fully copied herein.
FOURTH: That at a meeting of the Board of Supervisors
of Nansemond County, Virginia, on the 20th day of January,
1927, E. A. Brothers, C:airman, W. 0. M'oore, F. E. Parker
and E. T. Holland being pr·esent and V. G. Eberwine being
absent, the said Board directed the present issuance of bonds
for the full sum of $110,000.00 for the purpose of permanently
improving and hard surfacing the road leading from Driver
over Bennett's Creek Bridge to the Norfolk County line in
Sleepy Hole Magisterial District, Nansemond ·County, Vir-
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ginia; that the said bonds should be designated ''Sleepy Hole
J\fagisterial District, N ansemond County, Virginia, Road
Bonds"; should be 110 in number, numbered· from 1 to 110,
both numbers inclusive; should be of the denomination o'f
$1,000.00 each; should be dated February 15, 1927 ; should· ~ar
interest from their date at the rate of 43,4 per centum per
annum, payable semi-annually on the 15th day of August
and 15th day of Fehruary of each year; should mature and
booome payable on the 15th day of February, 1957, and that
the principal and interest of said bonds should be payable in
gold coin of the Unitoo States of America at the N·ational
City Bank in New York, a copy of the form of the said bonds
and interest coupons attached thereto being fully set
page 5} forth in the order of the said Board. And V. G.
Eberwine was appointed as: agent for the said Board
for the purpose o·f s-elling the bonds to be issued pursuant
to the direotion of the Board. A copy of the said order is
filed herewith marked ''Exhibit ·C'' and made a part of this
bill as completely as if fully copied herein.
FIFTH: That 110 bonds of $11000.00 each, aggregatipg
$110,000.00, hearing date February 15, 1927, payable February 15, 1957 with interest thereon at the rate of 484 per centum
per annum payable semi-annually August 15th and February 15th in each year, were· duly issued· and sold and f:l,re -still
outstanding.
SIXTH: That, after the foregoing order of the Board of
Supervisors of Nansemond ~Oounty, the Board did not, as
provided in the aforesaid aet of the ·General .Assembly ap·
proved March 28, 1922 (Acts of Assembly 1922, page 891),
when the next levy was laid or tax imposed in Nansemond
County, levy a special tax on all property liable to county
.or district road tax in Sleepy Hole Magisterial District, Nansemond County, in which the proceeds of the bonds had been
or were to be expended, including such property located or
the situs of which for taxation was within the limits of incorporated towns situated within the said district, sufficient
to pay the interest on the bonds so issued or to be issued and to
create a sinking fund to ~edeem. the principal thereof at maturity, and have. never since levid such spcial tax,
page 6 ~ but has paid the interest amounting to $5,225.00 annually and the annual payment of $1,948.25 to ere- ·
ate a sinking fund, making a total of $7,173.25 annually, out
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<Jf th~. road funds belonging to Sleepy Hole Magisterial Distri~t and the said district's share of the gas tax.
· S.ErVENTH: That ·by an act of the ·General Assembly of'
Virginia approved March 31, 1932 (Acts of Assembly 1932,
page 872), entitled ''An Act to relieve counties of Virginia of,
and to assist certain cities a.nd towns in, the maintenance and
improvement, including construction and reconstruction, of'
certain roads, causeways, streets, bridges, landings and
wharves; to establish a secondary system o.f State highways;
for such purpose to prescribe the rights, powers, duties, and
authority of the local road authorities, the State department
of highways, the State highway commission, and the State
hig·hway commissioner; to prohibit certain local levies ; to
appropriate and allocate funds f.or the purpose of this act ;
to provide for elections in counties for 'vithdra.wal from the
provisions o.f this act; and to repeal acts and parts of acts
in conflict herewith'', there was created and established a secondary system of State highways, to consist of all of the public roads, causeways, bridges, landings and wharves in the
several counties of the S'tate as of March 1st, 1932, not included in the .State highway system, among the said public
roads and bridges being the road known as the ''tBennett 's
·Creek Road'' and the bridge known as ''Bennett's
page 7 'Creek Bridge'' in Sleepy Hole Magisterial District,
N a.nsemond County, Virginia; the said act providing, however, "that the ·boards of supervisors of the several
counties shall continue to make county or district levies, as
the case· may be, upon all real and personal property subject
to local taxation, in such county or magisterial district, and
not embraced within the corporate limits of any incorporated
town in such counties which maintains its own streets, and is
exempt from county and district road taxes unl·ess the citizens
of such town voted on the question of issuing county or district road bonds, sufficient only to provide for the payment
of any bonded or other indebtedness and f.or the interest contracted thereon that may be outstanding as an obligation of
any county or district contracted for road purposes or for
the sinking fund for the retirement of any bonded indebtedness established for county or district road purposes''.

t

EIGHT:H: That, after the passage of the foregoing act,
the Board of Supervisors of N ansemond County, in accordance.with the provisions of Chapter 37, of Acts of Assembly
of 1927 page 125 ( ~Hchie 's Code of 1930 section 2577L), prepared a ·budget, among the expenditures included being a pro-
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posed appropriation out of county funds for the year ending June 30, 1933, to -cover the following item: ''Payment of .
County Bonded Debt and Interest $7,173.25; '' the said item;
in fact, consisting of $5,225.00 interest payable in the said·
year on the said bonds issued for the improvement
page 8 } of the road in .Sleepy Hole Magisterial District,
Nansemond County, Virginia, and $1,948.25 necessary to create a sinking fund for the retirement of said bonds
a.t maturity.
NINTH: That at a meeting of the Board of Supervisors
of Nansemond County on Thursday, April 7, 1932, the tentative budget, including the two foregoing items aggregating
$7,1 73.25, was adopted over the protest of citizens and taxpayers of Nansemond ·County, then present, not owning property subject to taxation in Sleepy Hole Magiste-rial District,
and the county tax levy, for the county for the fiscal year
beginning· July 1, 1932, 'vas fixed at the an1ount and rate of
One Dollar and Fifty Cents ($1.50) on every One Hundred
Dollars ($100.00) of the assessed value of all property in
the county subject to local taxation for the purpose of paying· al] items in the said budget, including the said sum of
$7,173.25 on account of road bonds in .Sleepy Hole ~iagisterial
District, and no special tax was then, or has been since, levied~
as provided by the aforesaid aet of the General Assembly of
Virginia approved :WI arch 31, 1932 (Acts of Assembly: 1932,
page 873), on all real and personal property subject to local
taxation in Sleepy Hole Magisterial District, Nansemond
'County, for the purpose of paying the interest accruing in
the fiscal year beginning ,July 1, 1932, on the said bonds and
-for creating a sinking- fund to, redeem the principal of said
bonds at maturity.
TENTH: That the inclusion of the said sum of $7,173.25
in the county budget to be paid out of the county tax levy is
contrary to law; that the Board of Supervisors of
page 9 ~ N ansemond County has no authority to pay said sum
out of county funds, and if such payment is made,
it will cause irreparable injury to your petitioners and to
others owning property in Nansemond Oounty, but not in
Sleepy Hole Magisterial District, subject to local taxation.
ELEVENTH: That. it is the duty of the Board of Supervisors of Nansemo-nd County, as provided in the afo-resaid
act of the General Assembly of Virginia approved March 31,
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1932 (Acts of Assembly 1932, page 873), to levy a special tax
in the year 1932 upon all real and personal property subject
to local taxation in Sleepy Hole Magisterial District sufficient
to provide for the payment of the sum of $5,225.00 interest
accruing on the said bonds during the fiscal year beginning
July 1, 1932, and the sum of $1,948.25 to be applied to a -sinking fund to redeem the principal of the said bonds at maturity, otherwise property located in the other magisterial
districts of N ansemond ·County must also be taxed in ord~r
to make the aforesaid payments, since the .said bonds and interest coupons are obligations of Nansemond .County, and
your petitioners and other taxpayers owning property in
magisterial districts other than Sleepy Hole Magisterial District would suffer irreparable injury.

Wherefore, and forasmuch as your petitioners are otherWise without suf·fioient and adequate remedy, they pray that
a peremptory writ of mandamus may be issued by this Honorable Court directed to The Board of Supervisors
page 10 ~ of Nansemond ·County, Virginia, composed of V. G.
E·berwine, 1Cbairman, E. T. Holland, M. E. Godwin,
P. 0. Parker and F. E. !>arker, and to each of the said members of The Board o.f Supervsiors of Nansemond ·County,
commanding and compelling them to levy forthwith a special tax -on all real and personal property subject to local taxation in Sleepy Hole Magisterial District, Nansemond County.
sufficient to provide for the payment of the sum of $5,225.00
interest accruing on the said bonds during the fiscal year beginning July 1, 1932, and the sum of $1,948.25 to be applied to
·i:J. sinking fund to redeem the principal of the said bonds at
maturity; that the said The Board of Supervisors of Nansemond •County and V. G. Eberwine, E. T. Holland, M. E. Godwin, P. 0. Parker and E. F. Parker, composing the said Board,
be enjoined and prohibited from paying out of the general
fund of the County any sum whatsoever for interest on the
said bonds and any sum whatsoever towards creating a sinking fund for the payment of said bonds ; that the said The
Board of Supervisors of Nansemond County and V. G. Eberwine, E. T. Holland, M. E. Godwin, P. 0. Parker and F. E.
Parker, composing the said Board, ·be made parties defendant to this petition, and required to answer the allegations
thereof, but not under oath, the answer under oath being
hereby expressly waived; that proper process issue ; that
proper counsel fees may be allowed to the attorney for petitioners for the institution and prosecution of this cause, and

l
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·
that petitioners· may be granted such other, further
page 11 } and general relief as the nature of their ease may
require.
C. B. GODWIN, SR.,
S. Q. BUNKLEY,
T. H. ADAMS,
Petitioners.
~JAMES H. CORBITT,
Atty. for Petitioners.
'

State of Virginia,
City of Suffolk, to-wit:

'I

I

!

This day s-.·Q. ~unkley, one of the above-named petitioners,
personally appeared before me, Inez King, a Notary Publie in
and for the City and State aforesaid, in my Oi.ty aforesaid,
and made oath that he believes the matters and things stated .
in the foregoing petition to be true.
Given under my hand this 22 day of June, 1932.
My commission expires on the 9th day of May, 1936.
INEZ KING,
Notary Public.
page 12}

E~IBIT

.A.

Virginia:
.At a Circuit Court of N ansemond 1County held on Friday
the 8th day of October, 1926.
Present: The Honorable James L. MeLemore, judge.
Upon the petition of qualified voters of Sleepy Hole Magisterial Distriet for an election upon a bond issue.
This day came P. S. Blandford, .A. .S. Hargrove, J. G. Eberwine and more than fifty (50). other qualified v:oters residing
in Sleepy Hole Magisterial District, Nansemond County, Vir·
ginia, and asked leave to file their petition, praying that this
Court shall make an order requiring the judges of election
of Nansemond ·County, Virginia, to open a poll and take the
sense ·of the qualified voters of Sleepy Hole Magisterial D-istrict on the question whether the Board of Supervisors of
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N ansemond County shall issue bonds in an am~unt not to
exceed the. sum .of One Hundred and Ten thousand ($11.0,~·
000.00) Dollars, for the purpos-e of surfacing the Bennett's
·Creek road with water bound 'mcada;m and pernW!ntly im:proving ·same, and also asked leave to file a certificate of H. G.
Shirley, •Chairman o.f the State I-Iighway ·Commission of Virginia, a plan or plat of the Bennett's road situated in Nansenlond County, Virginia, made by George H. Stevens, surveyor,
for Vernon G. Eberwine, and the certificate, plan or ,plat and
petition are hereby accordingly filed.
It appearing to the Court that the petition filed
page 13 }- in this matter has been signed by over fifty (50)
· · qualified voters residing in Sleepy Hole Magisterial
District, Nansemond County, Virginia, and that the sum of
One Hundred and Ten Thousand ($110,000.00) Dollars the
amount of the bonds proposed to be issued, is not in excess
of :fifteen per cent (15%) of the total taxable value, not ineluding intangable personalty, at this time in Sleepy Hole
~{ag'isterial District, and the Cour~ having been assured by
the certificate of the Chainnan of the State- Highway Commis~ion that the sum of One Hundred and Ten Thousand ($110,000.00) Dollars, the amount of bonds proposed to be issued,
will be approximately suf·ficient to moada.maize and perma!Yfetly improve the road herein set out in this order.
It is hereby ordered, adjudged and decreed that the judges
of election of Sleepy -II ole ~Ia.gisterial District, N ansemond
-County, Virginia., shall on the 2nd day of November, 1926,
-open a poll and take the sense, of the qualified voters of Slee-py
Hole Magisterial District, Nansemond County, Virginia, on
-the question whether the Board of .Supervisors of said C-ounty
shall issue bonds not to ex-ceed the maximum amount of One
Hundred and Ten ($110,000.00) Thousand Dollars for the
purpose, and expenditures soley, of mcada.mizin,g and permanently improving· sixteen feet in 'vidth, all of that certain public road, thirty feet wide, and approximately 8.78 miles in
leng·th, lying, situate and being wholly within
page 14 } Sleepy Hole ~iagisterial District N ansemond County, Virginia, known as the Bennett's ~Creek road
·and leading· from Driver to Norfolk County line over Bennett's ·Creek bridge; that the Electoral Board of Nansemond
County, Virginia, shall cause to be printed accordinin.g to
law, a sufficient number of ballots or tickets for said election, one on-half of said ballots or tickets shall be written
or printed the words "for bond issue", and on the other one-
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half of said ballots or tickets shal1 be written or printed the
words ''against bond issue'', and deliver same aooording to
law to the judges, or one of the judges of election of the several voting precincts in Sleepy Hole Magisterial District,
and that the regular election officers of .said ·County in and
for the said Sleepy Hole Jviagisterial District, on the 2nd day
of November, 1926, shall open polls at the various voting
places in the said District and shall conduct an election and
close the polls in such manner a.s is provided by la'v in other
election, and provide ballot boxes for same, and that the judges
of election at the several voting precincts shall immediately
after the closing of the polls at each of said places, count the
ballots deposited in said b~xes, and shall within two days
after election make return thereof as required by law, and that
the Commissioners o.f election of said County shall within two
days after the judges of election have made return of the
poll books and ballots meet at the office of the Clerk of the
·Circuit Court of N ansemond County, and after taking proper
oath, canv:a.ss the returns and certify the results thereof to
this Court.
A true copy: Teste:

JOI-fN H. POWELL, Clerk.
page 15 ~

EXHIBIT B.

Virginia~

. At a Circuit ·Court of N ansemond County on Thursday the
3rd day of February, 1927.
Present: lion. James L. McLemore, J udg·e.
Petition of qualified voters of Sleepy Hole District for an
election upon a bond issued for the purpose of permanently
improving and hard surfacing the road leading from Driver
over Bennett's Creek bridge to Norfolk County line. in Sleepy
;;I:-Iole lVIagisterial District.
This cause came on this day to be heard upon the papers
formerly read and upon the report of the ,commissioners ·of
~lection of N ansemond 'County, Virginia, dated November 4
1926, certifying to this Court the results of the ·election held
on the 2nd da.y of November, 1926.
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· . And it appearing to the Court that pursuant to order pre-'
viously entered in this matter, the Judges of Election of
Sleepy Hole Magisterial District, on the 2nd day of N ovember, 1926, opened polls at the various v-oting places in said
District, and conducted an election and closed the polls in such
manner as is provided by law in ()ther elections, and that the
Commissioners of Election of said .County within two days
after the Judges of election made their return of the poll
books and ballots, met at the office of the ·Clerk of N ansemond
County, Virginia, and having taken oath before him faithfully to discharge their duties, canvassed the. returns and .cartilled the resurts thereof to this Court.
page 16}

And it further appearing to the Court that by
report ·of .said tCommissioners of Election a majority of the qualified voters voting on the question in Sleepy
Hole Magisterial District, Nansemond ·County, Virginia, which
said District the road leading from Driv:er to the Norfolk
County line by way of Bennett's Creek is to be permanently
improved, a.re in favor of issuing bonds for the purpose as
set out in the petition filed in this cause.

And it further appearing that no complaint has been filed
in this matter alleging an undue election or false returns, it
is thereupon ordered, adjudged and decreed that the Board of
Supervisors of Nansemond· County, Virginia, composed of
E. A. Brothers, ·Chairman, Vv. C. 1.1oore, F. E. Parker, E. T.
Holland and V. G. Eberwine, proceed at .their next meeting
to carry ·out the wishes of the voters of Sleepy Hole Magisterial District as expressed at .said election held on the 2nd
day of November, 1926.
A true copy: T·este :
JOHN If. POWELL, Clerk.
page 17 }

EXHIBIT C.

1trieeting of the Board of Supervisors of Nansemond ·County,
held on the 20th day of January, 1927, a.t the County Clerk's
·Of.:fiee of Nansemond •County, Virginia.
. PRESENT : E. A. Brothers, Chairman; W. C. Moore, F.
Parker and E. T. Holland.

~-

.ABSENT: V. G. Eberwine.
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. WHEREAS, a majority of the qualified voters of Sleepy
Hole Magisterial District, Y.Oting on the question, are in favor of issuing bonds ·aggregating the sum of ONE HUNDRED AND TEN T·HOU.SAND ($110,000.00) DOLLARS,
for the purpose of per1nanently improving .the road leading
from Driver, Virginia, to the Norfolk .County line by way of
Bennetts Creek, which is shown by report of the Commissioners of Election; and,
WHEREAS, the Circuit Court of N ansemond County has
entered an order requiring the Board of Supervisors of N anse..
mond County, to proceed .at their next meeting to carry out
the wishes o.f the voters of said District as expressed in said
elootion held on the 2nd day of November, 1926 ; ·and,
WHEREA!S, it appears to this Board that the full sum
and maximum amount of ONE HUNDRED AND TEN
T.HOUSAND ($110,000.00) DOLLARS will·be needed for the
purpose of said improvement, and that the same has been so
determined by this Board.
NO·W, THE·RE·FORE, BE IT RESOL,VED BY T·HE
.BOARD OF S1JPERVlSO·RS OF N:A.NSEMOND ·COUNTY,
VIRGINIA:
page 18 ~

Sec. 1. That pursuant to the order of the Circuit
Court of Nansemond County, Virginia, entered on
the lOth day of January, 1927, in the matter of ''The petition
of the qualified voters of Sleepy Hole Magisterial District for
an election upon a bond issue for the· purpose of permanently
impro~ing and hard surfacing the road leading from Driv-er
over Bennetts Creek bridge to the Norfolk .County line in
Sleepy Hole Magisterial District, N ansemond 1County, Virginia", the Board of Supervisors of Nansemond County, Virginia, issue bonds for the full sum of ONE HUNDRED AND
TEN THOUSAND ($110,000.00) DOLL·ARS, and do hereby
direct present issuance of same,· for the purpose of permanently improving and hard surfacing the road leading from
Driver ov:er Bennetts Creek bridge to the Norfolk ·County line
-in Sleepy Hole Magisterial District, Nansemond ·County, Virginia.
Sec. 2. That the said bonds shall be designated ''Sleepy
Hole M'agisterial District, N ansemond County, Virginia, Road
Bonds", shall be one hundred and ten in number, numbered
from 1 to 110, ·both numbers, inclusive, shall be ~f the de-
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nomination of $1000.00 eooh, shall be dated February 15th,
1927, and shall bear interest from their date at the rate of
four and three-quarters per centum per annum, payable semiannually on the 15th day of August and .the 15th day of February in each year, and the said bonds shall mature and become payable on the 15th day of February, 1957, the principal
and· interest of said bonds shall be payable in gold coin of the
United States of America, at the National City Bank in New
York City.
page 19 ~ ·Sec. 3. Tha,t the said "bonds shall be bonds with
·
coupon· attached, and shall have written or printed
:in ink the following sentences: ''These bonds are issued for
road improvement in Sleepy Hole ~{agisterial District, but
the full faith and credit of the entire .County ·Of N ansemond
Virginia, is hereby pledg·ed for their payment", and shall
be signed by the ~Chairman of the Board of Supervisors of
N ansemond County, Virginia, and countersigned by the Clerk
of said Board, under seal of the said Board which shall be
affixed thereto; the interest coupon~. attached to said bond~
shall bear the facsimile signatures of the said officers.
Sec. 4. That .the said bonds shaH be sold to be paid for in
lawful money only, and shall not be sold at less than par
value.
.Sec. 5. That the said bonds and coupons shall be substantially in the form following:
UNITED STATES OF AMERICA
STATE OF VIRGINIA, Nansemond County,

No.

SLEEPY HOLE ~IAGISTERIAL DISTRICT
ROAD BOND
$1,000.00
;

. The Board of Supervisors of N a.nsemond County, Virginia,
hereby acknowledg·es its· indebtedness, and for value. received
promises to pa.y to the ·bearer on the 15th day of February,
1957, the sum of ONE TifOUSAND ($1,000.00) DOLLARS,
together 'vith interest thereon from date .of this bond, a.t the
rate of four and three-quarters per centum per annum, pay.
able semi-annually on the 15th day of August and
page 20 ~ 15th day of February in each year, upon presentation and surrender of the annexed interest coupon
as they severally booome due; .both prineipal and interest of
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this ·bond being payable in gold coin of the United States of
America at the National City Bank in New Y o·rk City. This
bond is an issue of bonds of like date, tenor and effect, aggregating the sum of ONE HUNDRE,D A:t\TD TEN T·HOUSAND ($110,000.00) DOLLARS, numbered from 1 to 110,
both inclusive, and thes-e bonds are issued for road improvement in Sleepy Hole ].~Iagisterial District, but the full faith
and credit of the entire ,County of Nansemond, Virginia, is
hereby pledged for their payment, and this bond is issued
pursuant to and in strict compliance with the 'Constitution and
Statutes of the State of Virginia, including among others,
Chapter 89 of the Code of ·virginia, 1919, and all acts amendatory .thereof, and is issued pursuant to a.n election duly called
and held in Sleepy I-Iole Ivlagisterial District on the 2nd day
of November, 1926, the proceedings and resolutions of the
Board of Supervisors of Nansemond County duly had and
taken in all respects authorizing the same, and the proceedings of the Circuit Court of Nansemond County.
· It is hereby cer.tified," recited and declared that all acts,
conditions and things required to exist, to· happen and to be
performed precedent to and in the issuance of this bond, do
exist, have happened and have been performed in due time,
form and manner as required by the Constitution and laws of
the State of Virginia; that provision has been made for the
levy and collection of taxes, sufficient to pay the
page 21 ~ principal and interest of this bond, as and when, the
same ·becomes due and payable, and that this bond
is within every debt and other limit prescribed by the Constitution and laws of the State of Virginia.
In witness whereof, the Board of Supervisors of Nansemond
County has caused this bond to be signed by its 'Chairman
and countersigned 'by its Clerk, and the corporate se·al of the
Board of Supervisors of Nansemond ·County to be hereto af:fixed and the interest coupons hereto attached to be· executed
with the facsimile signature of said Chairman and said Cierk,
and this bo~d to be dated the 15th day of February, 1.927.
THE BOARD OF SUPE.RVISORS OF
NANSEMOND COUNTY.
By. . ........................ , ·Chairman.
·Countersigned :
.................... , Clerk.

I
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page 22 }

(Form of Coupon)
$23.75

No......... .
August, (February) 15, 19 ....

The Board of Supervisors of Nansemond County, Virginia,
will pay to bearer at the National eity Bank in New York
·City, Twenty Three Dollars and Seventy--five ($23.75) Cents
in gold coin of the United States of 4-merica, being the semiannual interest then due on its Sleepy Hole Magisterial District, Nansemond County, Virginia, Road Bond, dated :February, 15th, 1927.
Bond No.
BOARD OF SUPERVISORS OF

N.ANISEM·OND OOUNTY
By ..................... , Chairman.
~Countersigned:

.................. ·... , Clerk.
Sec. 6. That V. G. El;>erwine ~e, and is hereby appointed as
·agent for the Board of .Supervisors of N ansemond County,
for the purpose of seliing the bonds to be issued pursuant to
the preceding .Sections of this resolution, the said V. G. Eberwine to serve as agent of this Board without compensation.

On motion of W. C. Moore, seconded by E. T. Holland, the
foregoing resolution was adopted by the following roll call
vote, to-wit:
Aye: E. A. Brothers, Chairman, F. E. Parker,
Moore and E. T. Holland.
No, None.

W. C.

A true copy: Teste :
JOHN H. POWELL, ·Clerk.
page 23 ~

And afterwards, to-wit: In the said :Circuit
·Court, -on the lHth day of July, 1932:

This day came the Petitioners, by counsel, and the Defendant, by counsel, and by agreement of counsel .this matter was

il
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set for hearing on the 29th day of July, 1932; and it is ordered
that the defendant file such pleadings as it may think necessary on, or before, Saturday, July 23rd, 1932.
And afterwards, to-wit: In the said Circuit Court, on the
23rd day ·of J ~ly, 1932:
This day came the D·efendant, The Board of Supervisors
of N ansemond County, Virginia, and asked leave to file its Answer and Demurrer in the above-entitled matter now pending in the ·Circuit Court of N ~semond ·County, and the Answer .and Demurrer are hereby accordingly this day filed.
The following are the demurrer and answer referred to in
the foregoing order:
DE~MURRER.

The said Defendant, The Board of Supervisors of N ansemond JCounty, says that the Petition in this suit is not suffi_.
eient in law, and sets out the following as its grounds o.f demurrer:
(1) That the Petitioners had .an adequate and specific
remedy provided in 8ootion 290, of The Tax Code
page 24 } of Virginia, which remedy was exclusive, and having failed to exercise their rights under the adequate, specific and exclusive remedy given by Section 290, of
The Tax ·Code of Virginia, they are barred from the extraordinary relief sought in this suit.
(2) That the Board of Supervisor.s is required at their
regular meeting in January, or as soon thereafter as practicable, not later then their regular meeting in April, to lay
and order the ·County levies, and that any levy made after
their regular meeting in April is void and unenforcible, and
that any levy ordered by the Court at this time would be· v:oid
·a.nd of no effect.

( 3) That The Board of Supervisors had the right to disburse funds and to transfer funds from the geneml County
fund to any other fund which is a legitimate function of
County government, and the bonds, as set out in the Petitio~,
being a County obligation, The Board· of Supervisors had
the right to· provide for thei~ payment and the interest
thereon.

48.

Supreme Court of Appeals of Virgin;ia.

( 4) That the Petition contains no allegation that the bonds
would be defaulted upon, or have been, and no allegation
that ·there are not sufficient District, or other, funds available to pay _the interest and sinking fund on this bond issue ..
{ 5) That the Petitioners ha~e unreasonably delayed their

. application for premptory writ of mandamus, by
page 25 ~ reason \vhereof the rights of the Defendant and innocent third parties 'vill be prejudiced by the issuance of the writ, and the Defendant hampered in the discharge of its duties.
CHAS. B. GODWIN, JR.,
p. d.

The answer of The Board of Supervisors of N-ansemond
·County, Virginia, to a Petition filed against it in the Circuit
Court of N a.nsemond County by 0. B .. Godwin, Sr., .S. Q. Bunkley and T. H. Adams, Petitioners.
This Respondent, The Board of Supervisors of Nansemond
County, composed of V. G. :B1berwine, Chainnan, E. T. Holland, J\L T. Godwin, P. 0. Parker and F. E. Parker, reserving to itself the benefit of -all just ·exceptions to the said Petition, for answer thereto, or to so much ther-eof as it is advised that it is material it should answer, answers and says:
(1) That the allegations of Paragraph First of the Petition
are admitted.

(2) That the allegations of Pa.ragraph Second of the Petition are admitted, but this Respondent further say.s, in respect to the allegations of Parag-raph Second of the Petition,
that prior to the filing of the Petition by fif.ty qualifi·ed voters
of Sleepy H-ole ~iagisterial District and the entering
page 26 ~ of the order to take the sense of the qualified voters
of .Sleepy Hole Magisterial District upon the question of whether, or not, any bonds should be isfiued for the
purpose of constructing and permanently improving the Bennett's Creek Road, N ansemond County had been receiving
from The S'tate Highway Commission large sums of money
from the tax on gasoline, which sums of money, when received
by The Board of Supervisors of Nansemond :c-ounty, were diyided in certain percentages among the several Districts of·
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tlle County, Sleepy Hole. ~fagisterial Distriet receiving eighteen per cent (18%) of the total amount paid to said County·;
that there was much criticis1n of the manner in which said
gasoline tax 'vas being spent by the other Countie·s in the
State by The Higlnvay Comn1ission and others, which criticism was based upon the contention that the money was not
being spent f.or permanent improvement in roads; that there
was a plan conceived and. discussed of ·Constructing pennanent concrete bridg-es across the James River, ·Chuckatuck
Creek and the Nansemond River, connecting the North side of
the James River to the South side and carrying traffic from
the Peninsula on the North side of the James River through
the City of Norfolk, and that it was urged that the construction of this road would facilitate such plan of internal work
and improv·mnent; that pursuant to the desire to conform to
the attitude of The Hig-hway Comn1ission in spending the
gasoline t•a.x judiciously and to further facilitate the plan of
constructing the aforesaid bridg·es, the voters of Sleepy Hole
M·agisterial District voted to permanently improve
page 27 ~ the Bennett's Creek Roa.d, with the understanding
that the interest and sinking fund necessary to take
care and retire the aforesaid bonds, aggregating $110,000.00,
'vould be practically taken care of by the amount Sleepy Hole
~Iagisteria.I District received from the g·asoline tax.
(3) That the allegations of Par·agraph Third of the Petition are admitted .
.( 4) That tl1e allegations of Paragraph Fourth of the Pe' t·ition are admitted, but this respondent further sa.ys that the
bonds were desig11ated "Sleepy Hole 1\fagisterial District
Road Bonds", but also contained the following· recital, pursuant to Chapter 513, of the . .\cts of The General Assembly of
Virginia., 1922, page 890 :
''These bonds are issued for road improvement in Sleepy
[fole ~Iagisterial District, but the full faith and credit of the
entire County of Nansemond, Virginia, is hereby pledg-ed for
their payment.''
That the said bonds, a.s alleged in the petition, were issued
for the permanent hnprovement of Bennett's Creek Road
'vhich was a County R.oad leading through Sleepy Hole Magis~
terrial District, and, by the Act of The General Assemblv of
':irginia., under 'vhic!l th~y were issued, are County Obligations, but payable primarily out of the levies upon the prop-
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erty of the Magisterial District where the proceeds of the
bonds were expended.
(5) That the allegations of Paragraph Fifth of the Petition are admitted.
page 28

~

(6) That the allegations of Paragraph .Sixth of
the P-etition are admitted, but this respondent further says that Sleepy Hole l\tlagisterial District has never de- .
faulted in the payment of any installment of interest or sinking fund of said ·bonds, but has paid said interest •and installments of sinking fund out of its portion of the gasoline tax,
supplemented by the District road levies, and that this Respondent sa.'v no need of levying a Special Tax for the payment of this obligation when the District had sufficient funds
to pay it out of its road levies and gasoline tax; that the semiannual installments of interest on the aforesaid bonds have
been paid through The National City Bank in New York City,
pursuant to resolution of The Board qf Supervisors of N ansemond, and that the installments of' the sinking fund have been
regularly deposited in The National Bank of .Suffolk in the
said bond sinking fund account; and this Respondent believes
and so alleges that it has co1nplied with the law in this respect,
and that the allegatiQn calling the attention of the Court to
such an alleg·ed failure to pay is irrelevant and immaterial.
(7) Tha.t the allegations of Paragraph Seventh of the Petition are admitted, but this Respondent further says that that
portion of The Acts of The General Assembly of Virginia, issued March 31st, 1932 (Acts of Assembly, 1932, page 87~,
commonly known and called The Byrd Road Law), as set out
in ParagTaph ·Seventh of the Petition, must be. read and c·onstrued in connection with the other provisions of said Act,
and especially the provision of Section 3, of said
page 29 } Act, reading as follows:
''All balances in the .hands of the local authorities for
County, or District, road purposes, and any taxes heretofore
levied for the years prior to nineteen hundred thirty-two for
County, or District, road purposes and not collected, shall,
when collected, -and to the extent necessary, ·be disbursed in
payment of obligations heretofore contracted for .county, or
District, road purposes .and remaining unpaid, and the balance, if any, for general County, or District, purposes.''
And the provisions of Section 6, of said Act, reading as
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''Any smns received by the local road authorities under
provisions of this section shall, so far as may be necessary,
be applied on account -of obligations heretofore contracted for
County or District road purposes, and the balance, if any,
for gene,ral County purposes.''
And that pursuant to said Act this Respondent feels, and
so alleges, that it was justified in not making .a Special Levy
in Sleepy Hole Magisterial District to take care of the interest and sinking fund of the aforesaid bond issue for the fiscal
year beginning July first, 1932.
(8) That it is admitted that this Respondent prepared a
budget for the £seal yea.r beginning July first, 1932, and ending on June 30th, 1933, but it is denied that the.interest and
sinking fund to ·become due on the aforesaid bond issue was
to be paid out of the g.eneral County fund, and this Respondent says that the interest .and sinking fund of the aforesaid
bond issue, under the provisions of said budget, was to be
paid out of the unexpended road balance in the hands of the
local road authorities as of July first, 1932, a copy
page 30 ~ of the provisions of said budget relative to the payment of the aforesaid interest and sinking fund
being attached hereto, marked "Exhibit A'', .and prayed to
be read as a part of this answer; and in further explanation
this Respondent further says and alleges that for the fiscal
year of Na.nsemond County, beginning July first, 1931, and
ending June 30th, 1932, this Respondent prepared a budget
showing its estimated receipts and disbursements; tha.t during
the month of October, 1931, it appeared to this Respondent,
and the members thereof, that the estimated receipts would
not be as large as the authorized expenditures for the .fiscal
year, due to the "depression", the inability of the taxpayers
to pa.y taxes, and the large amount of delinquent taxes anticipated, and, as a result, the County officers of this County
voluntarily agT-eed that they would accept a ten per cent
(10%) reduetion in their .salaries, and along with this Respondent help secure a like voluntary reduction from the
school teachers, 'vho had ·executed contracts with The School
!Board of Nansemond County for the school term; that during the months of January ·and February, 1932, the records
<>f the Treasurer's Office of Nansemond ·Oounty disclosed that
there was approximately $55,000.00 due the Treasurer in delinquent taxes for said fiscal year; that your Respondent, and
the members thereof, along with others, officers and citizens
of N ansemond County, made a strenuous effort, in view of the
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situation confronting them, to get some relief from the local
burden of taxa.tion on real estate from the General
page 31 ~ Assembly in session in Virginia .at that time, but
failed, except as such relief is so granted under
the Act known as The Byrd Road Law (Chapter 415, Acts of
The General Assembly of Virginia, 1932, pag·e 872) ; ~:hat
during the month of l\1arch, 1932, when the budget for said
~County for the fiooal year beginning July first, 19·32, was being discussed, it was apparent that the County would sho~v a
depcit in its finances for the fiscal year ending June 30th,
1932, and that the tax rate in Nansemond ·County would have
to approximate $1.80 on each $100.00 valuation of taxable
property subject to local taxation to t~ke c.are of the deficit
and, in addition, to operate the County for the fiscal year
beg·inning July first, 1932, unless smne ·equitable adjustment
was· made with reference to the unexpended road balance in
the hands of the Supervisors as of July first, 1932, .a:~.1d some
equitable adjustment of the funds held by the said Board
from the sale of road n1achinery; that this Respondent, and
the members thereof, after a careful investigation of Chapter
415, of the Acts of The General Assen1bly, 1932, page 872, wer~
of the opinion that having no indebtedness in the County or
in ·any District contracted for road purposes other than the
aforesaid bond issue of $110,000.00 for the permanent improvement of the Bennett's Creek Road; that the funds in
the hands of the local road authorities as of July first, 1932,
should be applied to said indebtedness ; that ·by an agreement
betwe·en the mentbers of said Board, and in order to reduce
taxes over the ·County at large to $1.50 on each
page 32 ~ $100.00 valuation of property subject to local taxation, it was provided that the interest and sinking
fund of the aforesaid bond issue should be paid out of the
unexpended road bal-ance as of July first, 1932, and for the
fiscal year beginning July first, 1932, and until the Board of
.Supervisors had the opportunity to see if the State of Virginia would not meet same in the future out of the gasoline
funds allocated to this .County, and that the balance could be
used for the purpose of helping take care of the· deficit of the
g·eneral ·County fund, aggregating actually, at the close of
the last fiscal year, the sum of $11,836.95, and that the balance be set up as a credit for the :fiscal year beginning July
first, 1932, to help provide for and take· care of the anticipated
delinquent taxes for that fiscal year; that as a result of the
said problem confronting this Resp<>ndent, this R-espondent
alleges and believes that a very equitable and just solution
of the matter was reached, in that it took care of the bonded
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indebtedness, interest and sinking fund; it provided for the
deficit in the general County fund; it gave the balance to operate on for the ·fiscal year beginning July first, 1932, and it
resulted in this Respondent being able to reduce the taxes in
Nansemond County from $1.80 on each $100.00 valuation of
taxable property subject to local taxation to the rate of $1.50
on each $100.00 valuation of taxable property subject to local
taxation, and it prevented the people of Sleepy Hole l\fagiserial District from having to pay a tax of approxipage 33 ~ mately $2.20 on each $100.00 valuation of property
subject to local taxation in their District; that, in
addition to the unexpended road balance and the receipts from
the sale of road n1achinery, there were two ( 2) other funds
involved in this transaction, one being au item of $7,500.00
received from The City of Portstnouth under contract for
the perpetual maintenance of bridges across Lake Cohoon, in
N ansemond County, and also the sum of $1,283.00 owed to
N ansemond ·County from Southan1pton County by reason of
.a joint agTeement in reference to the upkeep and 1naintenance
of the South Quay bridge;
That if Sleepy IIole :fiiagisterial District had been required
to meet the sinking fund and interest on the aforesaid bond
issue and all road balances, funds from the sale of road ma~hinery, bridge contract money and the debt of .Southampton
County applied to the g·eneral County fund, the taxpayers of
Sleepy Hole A1agist.erial District would hav:e had to pay 40c
on each $100.00 valuation of taxable property subject to local
taxation more than the taxpayers of the other District, and
had this Respondent transferred to the interest and sinking
fund account set up for said bond issue the said unexpended
road balance ag·greg·ating $25,290.32, the balance due frmn the
sale of road n1achinery of approximately $2,000.00, the bridge
contract money of $7 ,500.00, and the indebtedness of Southa.mpton County as aforesaid, the g·eneral County fund would
have been shown to have a deficit of approximately $20,000.00
as of June 30th, 1932, and, in addition, would not
page 34 r have had any balance to begin the fiscal year beginning July first, 1932, and no fund to set off
against anticipated delinquent taxes· for said fiscal year, and
would necessarily have involv:ed a rate of taxation not under
$1.80 on all property in N ansemond County subject to local
ta~ation.

(9) Tha.t this Respondent admits that on April 7th, 1932, a
budg·et was adopted, ·but again denies that the in-

~entative
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terest and sinking .fund was to be paid out of County levie.s;
and says further that the budget was published, .and that
when the budget was published a large number of people from
all over N ansemond County were present and that a large
majority of said people present commended the Board of
Superviso-rs for its solution of the sa~d problem and for its
ability to reduce the taxes to the proposed levy for the fiscal
year beginning July first, 1932, and that it was the sense of
that meeting that they leave the matter to The Board of Supervisors; and further says that if the Petitioners felt themselves aggrieved by the proposed solution offered by The
.Board of Supervisors, they had an adequate remedy under
Section 290 of the T.ax ·Code of Virginia, ·but failed to ·avail
themselves thereof and are now barred from the relief asked
for in these proceedings; and this Respondent further says
that adequate funds, sufficient to take care of the interest
and sinking fund of the aforesaid bond issue have been legally,
equitable and justly provided for the fiscal year beginning
July first, 1932, and that there is no necessity for a
pa.ge 35 ~ Special Tax to meet same.
(10) That the allegations of P.arag'l'aph Tenth of the Petition are denied for reasons hereinabove set out.
(11) That the allegations of Paragraph Eleventh of the Petition are denied for reasons hereinabove set out.
In further answer to the Petition, this Respondent says
that The Board of ,Supervisors, under Section 288, of The
Tax Code of Virginia, are required to make their levy at their
regular meeting in January, or .as soon thereafter as practicable, not later than their meeting in April, and that any levy
now ordered by the ·Court would be void and of no effect,
and unenforcible; that pursuant to Section 290, of The Tax
Code of Virginia. an adequate remedy at law was given a.nd
has been provided for in matters of this sort, and that the
Petitioners failed to avail themselves of that remedy and are
barred from the relief sought in their petition; tha.t there is
no constitutional provision relative to an item of interest
and insta.Ument of sinking fund on bond issue for roads in
M'a.gisterial Districts and that the. Legislature' ha.s sole authority in matters of this kind and nature, and tha.t Chapter
415, of The Acts of .the General Assembly of 1932, page 872,
supercedes Chapter 513, of The Aets of The General Assembly of Virginia, 1922, page 888, and that under the provisions
of Chapter 415, Acts of General Assembly of Virginia, 1932,
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page 872, the assistance a.nd aid heretofore given to the local
road authorities for the purpose of helping mainpage 36 } tain roads and derived from the tax on gasoline,
was taken away from the local road authorities and
expended by The State Highway Commission, and, as an
equitable adjustment, said Act provides that the road balance
in the hands of local road authorities as of July first, 1932,
be applied to the liquidation of outstanding road obligations
wherever incurred; that the individual members of the Board
of Supervisors of Nansemond •County have no right, or authority, in matters of this kind, save as their status as members of the Board of Supervisors, which under the law sues
and is sued in the name of The Board of Supervisors of Nansemond County; the petitioners have unreasonably delayed
their application to the prejudice of the defendant and innocent third parties.
That if the Court ·be of the opinion that this Re.spondent
has erred in the subject of this· litigation, counsel for the Petitioners cannot, under any circumstances, be entitled to fees
for his services from this Respondent.
And now, having fully answered the petition, this Respondent pra.ys that the Petition be dismissed at the cost of the
Petitioners, and that this Respondent be hence dismissed with
its reasonable costs by it in this behalf expended.
THE BOARD OF .SUPERVISORS OF
NANSEI\!OND COUNTY.
By VERNON G. EBERWINE, Chairman.
Attest:

.............................

Clerk of The Board. of .Supervisorsi of
Nansemond County.

C. B. GODWIN, JR., P. D.
page 37 ~ S'tate of Virginia,
City of Suffolk, To-wit:
This day Vernon G. Eberwine, Chairman of The Board
of Supervisors of N ansemond County, whose name is signed
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to the foregoing answer, personally appeared before me, Sue
Riddick, a Notary Public in a.nd for the City and State
aforesaid, in my City aforesaid, and, being duly s'vorn, says
that the facts and allegations contained in the foregoing answer a.re true to the best of his knowledge, information and
·belief.

W.

Given under my hand this 23rd day· of July, l932..
My commission expires the 31st day of July, 1933.
SUE W. RIDDICK:,
Notary Public.
page 38 ~

EXHIBIT A.

Virginia:
.At a meeting of the Board of supervisors of N ansemond
County held on Thursday the 7th day of April, 1932.
Present: V. G. Eberwine, Chairman> E. T. Holland, M. E.
Godwin, P. 0. Parker.
On motion of E. T. Holland, seconded by P. 0. Parker, it
is resolved that the tentative budget as published be adopted:

EXPENDITURES FROM COUNTY FUNDS
Administration

Expenditure

.. . . . . . . . . . .
. . . . . . .. . . . .
..... . ... . . .

. .........
. .........

. .........

Appropriation
year Ending
June 30, 1932

. ..........
. .........
. .........

Proposed

$ ..........

. .........
. ..........

PAYMENT O·F SLEEPY fiOL·E BONDED DEBT
Payment of sinking fund and interest for year 1932,
on Sleepy Hole Road bonds, said sinking fund
· and interest for 1932 to be paid out of unex. pended road balances as of July 1, 19-32,

5,225.00
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Total payment of Sleepy Hole District bond
interest and sinking fund for 1932

7,173.25

. . . . ... . . . . . . ........................................ .
. . . . . .. . . . . . . ........................................ .
VERNON G. EBERWINE,
Chairman, Board of Supervisors.

JOHN H. POWELL,
Clerk, Board of Supervisors.
page 39 }

Votes :

I's: E. T. Holland, P. 0. Parker, V. G. Eberwine.
No: M. E. Godwin.
A true eopy-Teste:

JOI-IN H. POWELL,
Clerk of Board of Supervisors of Nansemond County.
And afterwards, to-wit: In the s·aid Circuit Court, on the
26th day of July, 1932:
E. Jordan Taylor, W. W. Jones, et als., Petitioners.
vs.
The Board of Supervisors of Na.nsemond County, Virginia,
Defendants.

ORDER.
This day came the Petitioners and asked leave to file their
Petition for a preemptory writ of mandamus against The
Board of .Supervisors of Nansemond C{)unty, Virginia, and
the same is hereby accordingly this day filed.
page 40 ~

The following is the petition referred to in t]:le
foregoing order:
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Virginia:
In the Circuit Court of Nausemond County.
.

.

..

E. Jordan Taylor, vV. W. Jones·, Herbe·rt P. Harrell, H ..L.
Deans, K. E. Brinkley, Walter Hurff, W. R. Old, Russell
T. Bradford, Vv. A. Jakeman and John G. Eberwine, Petitioners,
-- vs.
The Board of. Supervisors.of Nansemond County, .Defendant.
To the Honora.ble James L. ~IcLemore, Judge of the Circuit
Court of N ansemond County, Virginia:
Your petitioners, E. Jordan Taylor, W. W. Jones, He.rbert
P. Harrell, H. L. Deans, K. E. Brinkley, Walter Hurff, W. R.
Old, Russell T. Bradford, W. A. J akeman a.nd John G. Eberwine, citizens and taxpayers of Sleepy ·Hole ~fagisterial District, in the County of Nansemond, Virginia, suing for themselves and and all other citizens and taxpayers of said District, County and State, similarly situated, respectfully repres·ents:
First. That each of the petitioners is, and has been for
a number of years, a citizen of Sleepy Hole lVIagisterial District, in. the County of Nansemond, Virginia, and a taxpayer
~n said Dishict, County and State.
Second. That on the 15th day of February, 1927, The
Board of Supervisors of Nansemond County, purpage 41 ~ suant to and after full compliance with the provisions of chapt~r 513 of the Acts of the General
Assembly of Virginia, 1922, issued $110,000 of coupon bonds,
of the denomination of $1,000 each, bearing interest from
their date at the rate of 4%, per annum, payable semi-annually
on the 15th days of August and February of each year, and
payable on the 15th day of February, 1957, for the purpose
of permanently improving a.nd hard-surfacing the public road
in said District, leading from Drivers, over Bennett's Creek
bridge, to the Norfolk County line; that all of such bonds
were sold and the proceeds of sale used for the purpose
aforesaid; and that all of such bonds are now outstanding.
Third.

That the annual interest on said bonds amount-

i~g to $5,225.00, and the annual sum of $1,948.25 necessary

to create a sinking fund to redeem the principal of said
bonds at maturity, have been provided for regularly and
punctually each and every year since the issuance and sale
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lOf said bonds, from funds of said District, and there has never
been default in respect ~f either interest or sinking fund.
Fourth. That the General Assembly of Virginia, at the
1932 session, enacted a la'v known as the "Byrd Road Law",
and being chapter 415 of the Acts of Assembly, which became-a law on the 20th day of June, 1932, which law establishes and creates the secondary system of State highways,
to consist of all of the public roads, causeways, bridges, landings and wharves in the sev-eral counties of th-e Sta.te as of
March 1, 1932, not included in the State highway
page 42 r system, and prohibits the hoards of supervisors of
the several counties from making any levy in 1932;
or in any year thereafter, of county or district road taxes
(except to. provide for indebtedness incurred for county or
district road purposes, or to supplement State funds for the
maintenance and improvement of roads in counties adjacent
to cities of the first class where such supplementary funds
are necessary on account of the existence of suburban conditions adjacent to such cities), and from contracting any further indebtedness for the construction, maintenance or improvement of roads.
The said Act further provides that ''All balances in the
hands of the local authorities for county or district road
purposes and any taxes heretofore levied for years prior to
nineteen hundred and thirty-two for county or district road
purposes and not collected, shall, 'vhen collected, and to the
extent necessary, be disbursed in payment of obligations
heretofore contract-ed for county or district road purposes
and remaining unpaid, and the balance, if any, for general
county or district purposes''.
The Act further provides for the disposition or retention
of road machinery, equipment, teams, material and supplies
on hand or belonging to the local road· authorities of the
several counties of the State or any district thereof, and
directs that ''any sums received by the local road authori. ties • • * shall, so far as may be necessary, be applied on
account of obligations heretofore contracted for county or
district road purposes and the balance, if any, for general
county purposes.'' ·
page 43
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Fifth. That there· are no obligations contracted
by the County of Na.nse·mond or by or on behalf
of any district thereof for county or district road purposes
and remaining unpaid, except the said $110,000 of road bonds
issued in 1927.

00
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Sixth. That the balances in the hands of J. P. Dalton,.
Treasurer of Nansemond County, for district road purposes
amounted to $25,290.32, as of July 1, 1932, all 'vhich balances
should be applied on account of said bonded indebtedness
of $110,000.
Seventh. That on June 11, 19321 the said County Treasurer received from the City of Portsmouth, Virginia, the sum
of $7,500, for the maintenance, upkeep and replacement of
two bridges, one in place of Harrell's bridge in the public road
-· between IGng's Fork and 1\:Iyrtle colored school, and the other
over Lake Cohoon, both of which bridges 'vere constructed
By said City for the County of N ansemond, in pursuance of
contract, and are no"r embraced in the secondary system of
State higlnvays. The said sum of money was placed to the
credit of the general county fund, but should be applied on
account of said bonded indebtedness.
· Eighth. That on June 30, 1932, the said County Treasurer received from the County of Southampton, Virginia,
the sum of $1,283.00, representing that county's one-half
of the salary of the keeper of the bridge at South Quay, for
five years, and said county's one-half of the cost of repairing and maintaining· said bridge dur-ing said five-year period,
which sum of money was placed to the credit of the general
county fund but should be applied on account of said bonded
indebtedness.
page 44
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Ninth. That since July 1, 1932, the said County
Treasurer has received certain sums of money
covering the proceeds of the sale of certain road machinery,
equipment, teams, material and/or supplies on hand or belonging to the road authorities of certain districts of N ansemond County, which sums of money should likewise be applied on account of said bonded indebtedness.
Tenth. That the State of Virginia has purchased certain
of such road machinery, equipment, teams, material andjor
supplies, and the sums of money owing by the State should,
when collected, be applied on account of said bonded indebtedness.
Eleventh. That there may be taxes which were levied
prior to 1932 for district road purposes, but not yet collected, all which taxes, 'vhen collected, should likewise be
applied on account of said bonded indebtedness.
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WHEREFORE, and forasmuch as your petitioners are
otherwise without sufficient and adequate remedy, they pray
that a peremptory writ of mandamus may be issued by this
Honorable Court, directed to The Board of Supervsiors of
Nansemond County, commanding and compelling said body
to apply and disburse on account of the said bonded indebtedness of $110,000, the following sums of money, to-wit: (a)
the sum of $25,290.32, representing balances in the hands
of the County Treasurer for district road purposes, as of
July 1, 1932; (b) the sum of $7,500 received by said County
from the City of Portsmouth, Virginia, for the maintenance,
upkeep and replacement of the two bridges hereinbefore
referred to; (c) the sum of $1,283 received by said County
from the County of County of Southampton, Virpage 45 ~ ginia, on account of the salary of the keeper of
the bridge at South Quay and the costs of repairing and maintaining the said bridge; {d) all sums of money
heretofore· or hereafter received from the State or others
for any road machinery, equipment, teams, material or supplies heretofore or hereafter sold; and (e) all taxes which
were levied prior to 1932 for district road purposes, which
have not yet been collected hut may hereafter from time to
time be collected; that the said board of supervisors be required to render an account of all such funds; that the said.
The Board of Supervisors of Nansemond County be made
a party defendant to this petition, and be required to answer
the allegations thereof, but not under oath, answer under
oath being hereby -expressly waived; that proper process
issue; that proper counsel fees may 1nay be allowed to the
atton1ey for petitioners for the institution and prosecution
of this cause, payable from the said moneys properly applicable to the said bonded indebtedness; and that petitioners
may be granted sueh other, further and general relief as th-e
nature of their case may require or to the Court may seem
proper. And your petitioners will ever pray, etc.
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W. P. LIPSCOMB,
Attorney for petitioners.

E. JORDAN TAYLOR,
W. W. JONES,
H. L. DEANS,
K. E. BRINI{LEY,
WALTER HURFF,
W. R. OLD.
W. A. JAI{EMAN,
J. G. EBERWINE.

-
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State of Virginia,
City of Suffolk, to-wit:
This day W. A. Jakeman, one of the above-named petitioners, personally appeared before me, Minnie Lavine, a
Notary Public in and for the City and State aforesaid, in
my City aforesaid;· and ·made oath that he believes the matters and things stated in the foregoing petition to be true.
·Given under·my ht_1nd this 25th day of July, 1932.
My commission expires on the 2nd day of Octuber, 1932.

.... '-

:~:

MINNIE' LAVINE;
-·· ·

~o_t"afy Pu?l~c.

_..

·. And afterwards, tO..:Wit: In the Clerk's Office of said Ci:r.:cuit Court, on the 25th day of August, 1932; ·came The Board
of Supervisors ·of Nansemond Comity, by its attorney, and
filed its ·answer to· the foregoing petition in the words and
figures following:
. . _ _

ANSWER.
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The answer of The Board of Supervisors of N an~emond
County to a petition filed against it ·in the Circuit Court o£
Nanseniond County by E. Jordan Taylor, W. W."Jones, H. L~
Deans, K. E. Brinkley, Walter·Hurff, W. R. Old;W. A. Jakeman and J. G. Eberwine.
This Respondent, The Board of Supervisors of N ansemond County, composed of V. 'G. 'Eberwine, Chairman, E. T."
Holland, M. E. Godwin, P. 0. Parker and F. E. Parker, reserving to itself the ben~:fit of all just ·exceptions to the said
Petition; for answer thereto, or to so much thereof that it is
advised that it is· material it should answer, answers an~
says:
·
··
·
(1) That the allegations of Paragraph First of the Pe~
tition are admitted.
(2) Tliat the allegations of Paragraph Second of the Pe..:
tition are admitted.
(3) That the allegations of Paragraph Third of the Petition are admitted.
( 4) That the a.llegations of Paragraph Fourth of the Petition are admitted, but this Respondent further says that

r

:

.

~ • '

•

•

t
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all of the provisions of the entire act of the General Assembly, known as The Byrd Road Law, Chapter 415, Acts of
1932, are to be read and construed together.
( 5) That the allegations in Paragraph Fifth of the pec.. i
tition are admi ttedo :. ,. ..
. (6) That it is admitted that Jo P. Dalton, Treasurer of
·
Nansemond County, has in ·~hand to the credit--of
page 48 ~ the various District Road Funds~ as of July first,
.
1932, the sum of $25,716.43, which said balance is
made up out of the various P.istrict Roa~ funds as follows_; .
Chuckatuck District Road Fund oo oo o.
Cypress District Road Fund . o·.
Holy Neck District Road Fund .
Whaleyville District Road Fund .- ..
Sleepy Hole District Ro~d F~nd
0

0

0

·;'.

0

.

oo$3,217.14
7,429.90
8,561.48
oo. . . 5,969.92
537.99

0

••••

0

••

0

•••

0

•••

0

0

••••••••••••••••

0

•••••••

0

.

-.-.

0

••••••

0

•

•

•

•

•

•

0

0

•

•

•

•

•

.

· But this Respondent further says that it is contended by
. :the citizens of Sleepy Hole District that all road balances,
as of July first, 1932, should be applied to the outstanding
bonded indebtedness of Sleepy Hole J\1:agisterial District incurred for roads, there being no other outstanding road indebtedness in N ansemond County, or in any District thereof.
On the other hand, it is contended by others that the road
balances, as of July first, 1932, should not be applied to
:the Sleepy Hole Magisterial District indebtedness, but applied to the general County fund;
· That your Respondent believes, and- so alleges, that it h~
made the proper settlement of this matter by its action as
~et out in its answer to· the petition of C. B. Godwin and
others, praying for a- writ of preemptory mandamus, and now
pendiJ;lg in the Circuit Court of Nansemond County, and here-:to attaches a copy of said answer :filed in said proceedings,
marked "Exhibit A", and prays that the same should be
made a part of this answer, but, in order to raise the ques-:.
tion and issue in order that the Court may proppage 49 r erly pass upon and determine how, and to what
account, the road balances in the hands of the local
road authorities, as of July first, 1932, should be applied, th~
allegations of Paragraph Sixth of the Petition, which allege
all the balances should be ap-plied on account of said bonded
indebtedness· of $110,000.00, are denied, and this Responden~
requests the Court in his wisdom to apply said funds to such
account and funds as they should be legally applied upon.
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(7) That the allegations contained in Paragraph Seventh
of the Petition are denied, but this Respondent further says
that it entered into a contract with the City of Portsmouth,
whereby the City of Portsmouth was to erect certain bridges
across Lake Cohoon and to pay to Nansemond County the
sum of $7,500.00 for their perpetual maintenance and upkeep; that out of the said $7,500.00 the Board of Supervisors
has paid for the rights of ·way and for construction of certain roads that lead to said bridges, which cost approximately $2,500.00, leaving a balance of approximately $5,000.00; that, in addition, the Board has transferred, prior to
July first, 1932, this fund to the general County fund, and
used same for general County purposes, and that it was not
a part of the road balances as of July first, 1932.
(8) That your Respondent admits that the Treasurer of
Nansemond County received from Southampton County the
sum of money as alleged in the Petition, but denies that it
should be applied on the Sleepy Hole Road Bond Issue of
$110,000.00; that ·the Supervisors of N ansemond
page 50 ~ County and of Southampton County, jointly, keep
up the South Quay bridge; that Nansemond County
pays the bills and is reimbursed by Southampton County;
that Nansemond County, out of the general County fund has
paid the bills incurred by reason of the operation, maintenance and upkeep of the South Quay bridge, and that the
sum received from Southampton County was the reimbursement to the Nansemond County funds of suc.h sums as Nansemond County had advanced for Southampton County, and
tha.t the said amount was transferred to the general County
fund before July first, 1932.
(9) That this Respondent admits that it has received
certain sums of money from the proceeds of sale of certain
road machinery, equipment, etc., but that such sums have
been applied to the amounts herein set out as unexpended
road balances, and adopts for its answer to this section of the
Petition the allegations set out in Paragraph Six of this answer.
(10) That this Respondent admits that it has sold certain
road machinery to the Commonwealth of Virginia, and that
the money received has been applied to the general unexpended road balances and held as such, and that the contention involving the proceeds derived from the sale of road
machinery is the ~ame as the contention involving the ques-
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tion of the unexpended road balances, and this Respondent
prays that the allegations contained in this answer under
Paragraph Six may be read as its answer to Paragraph
Tenth, without herein repeating andre-enumerating the allegations; and that it denies the allegations contained in Paragraphs Ninth and Tenth for the purpose of raispage 51 } ing the issue as to whom and to what fund the
road balances and the proceeds from the sale of
road machinery should be paid and applied.
(11) That this Respondent says tha:t the uncollected and
delinquent taX!es levied prior to 1932. for District road purposes involve· the same legal question that is involved in the
application of the proceeds from the· sale of road machinery
a.nd the proper disbursement, or application, of the unexpended road abalnces a.s of July first, 1932, and prays that
the allegations contained under Paragraph Six of this answe~
may be read as its answer to the allegations contained in
Paragraph Eleventh of the Petition; and for the purpose
of raising the issue as to· how the uncollected taxes levied
for road purposes shal~ be applied, denies the allegations contabied in Paragraph Eleventh.
And, now, having fully answered the petition, this Respondent prays that it be hence dismissed with its reasonable costs by it in this behalf expended.
THE BOARD OF SUPERVISORS OF
N.A.NSEI\IOND COUNTY.
By VER,NON G. EBERWINE,
Chairman.
Attest:
Clerk of Board of Supervisors of Nausemond County.
page 52

r State of Virginia,
City of Suffolk, To-·wit:

This day, V. G. Eber,vine, Chairman of the Board of Supervisors of Nansemond County, whose name is signed to the
foregoing answer, personally appeared before m·e, Sue W.
Riddick, a N ota.ry Public in and for the City and State aforesaid, in my City aforesaid, and being duly sworn, says that
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the facts and allegations contained in the foregoing answer
are true to the best of his knowledge, information and belief.
Given under my hand this 23rd day of August, 1932.
My commission expir-es the 31st day of July, 1933.
SUE W. RIDDICK,
Notary Public.

Note: "Exhibit A" referred to in the foregoing answer
is the answer, filed in the said Circuit Court on the 23rd
day of July, 1932, of The Board of Supervisors of Nansemond County to the petition of C. B. Godwin, Sr., and others.
And afterwards, to-wit: In the said Circuit Court, on
the 25th day of August, 1932, came C. B. Godwin, Sr., S .. Q.
Bunkley and T.. H. Adams, by their attorney, and, with leave
of court, filed their amended petition for mandamus against
The Board of Supervisors of Nansemond County,
page 53 ~ and V. G. Eberwine, E. T. Holland, M. E. Godwin, P. 0.- Parker and F. E. Parker, composing
the said Board, in the words and figures following-the words
and figur.es ·in italics being the amendments to their original
petition for mandamus :filed in the Clerk's Office of said Circuit Court on the 28th day of June, 1932 ; the original petition
being used as the one upon which the amendments were
engrafted.
Virginia:
In the Circuit Court of Nansemond County.
C. B. Godwin, Sr., et als., Petitioners,
vs.
The Board of Supervisors of N ansemond County, et als.,
Defendants.
To the Honorable James L. McLemore, Judge of the Circuit
Court of Nansemond County, Virginia:
Your petitioners, C. B.. Godwin, Sr., S. Q. Bunkley and
T. H. Adams~ citizens and taxpayers of Nansemond County,
Virginia, suing for themselves and all other citizens and
taxpayers of N ansemond County, Virginia, similarly situated,
respectfully represent :

C.

B~
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First: That the petitioners, and each of them, are and
have been for several years citizens of Chuckatuck Magisterial District, Nansemond County, Virginia, and taxpayers
on property owned by them located in Chuckatuck Magis. terial District, N ansemond County, Virginia; and
page 54 } your petitioner, C. B. Godwin,_ Sr., is also and
has been for some years a taxpayer on property
in every magisterial district of Nansemond County, Virginia,
except Sleepy Hole Magisterial District.
Second: That by an act of the General Assembly of Virginia approved 1\{arch 28, 1922 (Acts of Assembly 1922, page
888), entitled "An ACT to amend and re-enact an act to
provide for the issuing of county bonds for permanent road
or bridge improvement, in the magisterial districts of the
oeounties of the State, and repealing all acts in so far as the
same are in conflict herewith, approved September 5, 1919",
.as amended March 29, 1922 (.Acts, 1922, page 905, Michie's
Code 1930, Hec. 2124-212-'fnt), the Oircuit ·Court of Nansemond
County, Virginia, on the 8th day of October, 1926, upon the
petition of fifty qualified voters of Sleepy Hole Magisterial
District, Nansemond County, Virginia, made an order requiring the judges of election of Sleepy Hole Magisterial District, Nanoomond County, Virginia, on the 2nd day of November, 1926, to open a poll and take the sense of the qualified
voters of Sleepy IIole Magisterial District, N ansemond
County, Virginia, on the question whether the Board of Supervisors of Nansemond County should issue bonds not to -exceed
the maximum an1ount of $110,000.00 for the purpose, and expenditures solely, of macadamizing and permanently improving, sixteen feet in width, all of that certain public road, thirty
feet wide and. approximately 8.78 miles in length, lying,
situate and being wholly within Sleepy Hole IVlagisterial District, Nansemond County, Virginia, known as the
page 55 ~ Bennett's Creek Road, and leading from Driver
to the Norfolk County line over Bennett's Creek
Bridge ; a copy of the said order being filed herewith marked
''Exhibit A'' and made a part of this bill as completely
as if fully copied herein.
Third: That, pursuant to the said order, the Commissioners of Election of N ansemond Connty, Virginia, by a
report dated November 4, 1926, certified to the court that
at the election held on the 2nd day of November, 1926, a
majority of the qualified voters voting on the question in
Sleepy Hole Magisterial District, N ansemond County, Vir-

r
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ginia, in which said district the road leading. from Driver
to the Norfolk County line by way of Bennett's Creek was tQ.
be permanently improved, were in favor of issuing bonds for
the purpose as set out in the petition filed in the cause, and
the court, .on the 3rd day of February, 1927, ordered that
the Board of Supervisors of Nansemond County, Virginia,
composed of E. A. Brothers, Chairman, W. C. ~Ioore, ~,. E.
Parker, E. T. Holland and V. G. Eberwine, proceed at their
next meeting to carry out the 'vishes· of the voters of Sleepy
Hole Magisterial District as expressed at said election held
on the 2nd day of November, 1926; a copy of the said order
being filed herewith marked "E:x:hibit B" and made a part of
this bill as completely as if fully copied herein.
Fourth: That at a meeting of the Board of Supervisors
of N ansemond County, Virginia, on the 20th day of Jannary, 1927, E. A. Brothers, Chairman, vV. C. Moore, F. E.
Parker and E. T. Holland being present, and V. G.
page 56 ~ Eberwine being· absent, the said Board directed the
present issuance of bonds for the full sum of $1Hi,OOO.OO for the purpose of permanently improving and hard
surfacing the. road leading from Driver over Bennett's Creek
Bridge to the Norfolk County line in Sleepy Hole Magisterial District, Nansemond County, Virginia; that the said
bonds should be designated ''Sleepy Hole Magisterial District, N ansemond County, Virginia, Road Bonds'' ; should
be 110 in number, numbered from 1 to 110, both numbers
inclusive; should be- of the denomination of $1,000.00 each;
should be dated F-ebruary 15, 1927 ; should bear interest from
their date at the rate of 4%, per centum per annum, payable
S·emi-annually on the 15th day of August and 15th day of
February of each year; should mature and become payable
on the 15th day of February, 1957, and that the principal and
interest of said bonds should be payable in gold coin of the
United States of America at the National City Bank in New
York City, a copy of the form of the said bonds and interest
coupons attached thereto being fully set forth in the order
of the said Board. And V. G. Eberwine was appointed as
agent for the said Board for the purpose of selling the
bonds to be issued pursuant to the direction of the Board.
A copy of the sa.id order is filed here,vith marked ''Exhibit
C'' and make a part of this bill as completely as if fully
copied herein.
Fifth:

That 110 bonds of $1,'000.00 each, aggregating
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$110,000.00, bearing date February 15, 1927, paypage 57 } able February 15, 1957, with interest thereon at the
rate of 4~}{.~: per centum per annum, payable semiannually August 15th and February 15th in each year, 'vere
duly issued and sold and are still outstanding.
Sixth: That, after the foregoing order of the Board of
Supervisors of N ansemond County, the Board did not, as
provided in the aforesaid act of the General Assembly approved March 28, 1922 (Acts of Assembly 1922, page 891),
when the next levy was laid or tax imposed in N ansemond
County, levy a special tax on all property liable to county
or district road tax in Sleepy Hole l\!Iagisterial District,
Nansemond County, in ·which the proceeds of the bonds had
been or were to be expended, including such property located
or the situs of which for taxation was within the limits of
incorporated towns situated within the said district, sufficient to pay the interest on the bonds so issued, or to be
issued, and to create a sinking fund to redeem the principal
thereof at maturity, and have never since levied such special
tax, but has paid the interest amounting to $5,225.00 annually and the annual payment of $1,948.25 to create a sinking fund, making a total of $7,173.25 annually, out of the
road funds belonging to Sleepy Hole ::Magisterial District and
the said district's share of the gas tax, a;nd never provided,
in addition, an annual surn equal to three per centum of
the a'mount of the bonds issued to be expended in the 'lnaintenance and upkeep of the road constru.cted as provided by
the said act.
page 58 }

Seventh : That by an act of the General Assembly of ·virginia approved March 31, 1932 (Acts
of Assembly 1932, page 872}, entitled ''An ACT to relieve
counties of Virginia of, and to assist certain cities and to,vns
in, the maintenance and improvement, including construction
and reconstruction, of certain roads, causeways, streets,
bridges, landings and wharves ; to establish a secondary system of State highways; for such purpose to prescribe the
rights, po,vers, duties and authority of the local road ·authorities, the State department of higlnvays, the State high,vay
commission, and the State higlnvay commissioner; to prohibit certain local levies; to appropriate and allocate funds
for the purpose of this act; to provide for elections in counties for withdrawal from the provisions of this act; and to
repeal acts and parts of acts in conflict therewith", there
'vas created and established a. secondary system of State high-

,--
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ways, to consist of all of the public roads, causeways, bridges,
landings and wharves in the several counties of the State as
of March 1st, 1932, not included in the State highway system,
among the said public roads and bridg:es being the road known
as the ''Bennett's Creek Road" and the bridge known as
''Bennett's Creek Bridge',. in Sleepy Hole Magisterial District, N ansemond County, Virginia; the said act providing,
however, "that the boards of supervisors of the several counties shall continue to make county or district levies, as the
case may be, upon all real and personal property subject
to local taxation, in such county or magisterial dispage 59 r trict, and not embraced within the corporate limits
of any incorporated town in such counties which
maintains its own streets, and is exempt from county and
district road taxes, unless the citizens of such town voted
on the question of issuing county or district road bonds, sufficient only to provide for the payment of any bonded or other
indebtedness and for the interest contracted thereon tha.t may
be outstanding as an obligation of any county or district contracted for road purposes or for the sinking fund for the
retirement of any bonded indebtedness established for county
or district road purposes''.
Eighth : That, after the passage· of the foregoing act, the
.Board of Supervisors of N ansemond County, in accordance
with the provisions of Chapter 37, of Acts of Assembly of
1927, page 125 (~Iichie's Code of 1930, section 2577L), prepared a budget, among the expenditures included being a proposed appropriation out of county funds for the year ending June 30, 1933, to cover the following item: "Payment
of C'ounty Bonded Debt and Interest $7,173.25"; the same
item, in fact, consisting of $5,225.00 interest payable in the
said year on the said bonds issued for the improvement of
the road in Sleepy Hole Magisterial District, N ansemond
County, Virginia, and $1,948.25 necessary to create a sinking
fund for the retirement of said bonds as maturity.
Ninth: That at a meeting of the Board of Supervisors of
Nansemond County on Thursday, April 7, 1932, the tentative
budget, including the two foregoing items aggrepage 60 ~ gating $7 ,173.25, was adopted over the protest of
citizens and taxpayers of N ansemond County, then
present, not owning property subject to taxation in Sleepy
Hole }.lfagisterial District, and the county tax levy, for the
county for the fiscal year beginning July 1, 1932, was fixed
at the amount and rate of One Dollar and Fifty Cents ($1.50)
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on every One Hundred Dollars ($100.00) of the assessed value
of all property in the county subject to local taxation for
the purpose of paying all items in the said budget, including
the said sum of $7,173.25 on account of road bonds in Sleepy
Hole Magisterial District, and no special tax was then, or
has been since, levied, as provided by the aforesaid act of
the General Assembly of Virginia approved March 31, 1932
(Acts of Assembly 1932, page 873), on all real and personal
property subject to local taxation in Sleepy Hole Magisterial
District, Nansemond ·County, for the purpose of paying the
interest accruing in the fiscal year beginning July 1, 1932,
o:p. the said bonds and for creating a sinking fund to redeem
the principal of said bonds at maturity.
Tenth: That the inclusion of the said sum of $7,173.25 in
the county budget to be paid out of the county tax levy is contrary to law ; that the Board of Supervisors of Nansemond
County has no authority to pay said sum out of county funds,
or to pay the said su1n otherwise thmn by a levy, as ·provided in the said act; and if such payment is otherwise made,
it will cause irreparable injury to your petitioners and to
others owning property in Nansemond County, but
page 61 ~ not in Sleepy Hole Magisterial District, subject
to local taxation.
Eleventh: That by the act under ~vhich the said bonds were
issued it is provided that they are payable primarily out of
levies u.po1~ the protJerty in Sleepy Hole lJtl agist erial District
a;nd it is the duty of -the Board of Supervisors of Nansemond
County, as. provided in that act and in the aforesaid act of
the General Assembly of Virginia approved ~{arch 31, 1932
(Acts of Assembly 1932, page 873), to levy a special tax in
the year 1932 upon all real and personal property subject to
local taxation in Sleepy Hole. Magisterial District sufficient
to provide for the payment of the sum of $5,225.00 interest
accruing on the said bonds during the fiscal year begi~g
July 1, 1932, and the sum of $1,948.25 to be applied to a
sinking fund to redeem the principal of the said bonds at
maturity, otherwise property located in the other magisterial
districts of N ansemond County must also be taxed in order to
make the aforesaid payments, since the said bonds and interest coupons are oblig·ations of Nansemond County, and
your petitioners and other taxpayers owning property in
magisterial districts oth~r than Sleepy Hole Magisterial District would suffer irreparable injury.

~upreme
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"Wherefore, and forasmuch as your petitioners are otherwise 'vithout a sufficient and adequate. remedy, they pray
that a peremptory writ of mandamus may be issued by this
Honorable Court directed to The Board of Supervisors of
NaD:semond County, Virginia, composed of V. G. Eberwine,
Chairman, E. T. Holland, ~L E. Godwin, P. 0.
page 62 ~ Parker and F. E. Parker, and to each of the said
members of The Board of Supervisors of Nansemond County, commanding and compelling· them to levy forth'vith a special tax on all real and personal property subject
to local taxation in Sleepy Hole 1-Iagisterial District, Nansemond County, sufficient to provide for the paYJ.nent of the
sum of $5,225.00 interest accruing on the said bonds during
the fiscal year beginning July 1, 1932, and the sum of $1,948.25
to be applied to a sinking fund to redeem the principal of the
said bonds at maturity; that the said The Board of Supervisors of Nansemond County and V. G. Eberwine, E. T.
Holland, ~L E. Godwin, P. 0. Parker and F. E. Parker, composing the said Board, he ·enjoined and prohibited from paying out of the general fund of the County, or otherwise than~
by making a levy as p·rovided by law, any sum 'vhatsoever
for interest on the said bonds and any sum whatsoever towards creating a sinking fund for the payment of said bonds;
that the said The Board of Supervisors of Nansemond County
and V. G. Eberwine, E. T. Holland, l\L E. Godwin, P. 0.
Parker and F. E. Parker, composing the said Board, be made
parties defendant to this petition, and required to answer the
allegations thereof, but not under oath, the answer under
oath being hereby expressly waived; that proper process
issue; that proper counsel fees may be allo,ved to the attorney for petitioners for the institution and prosecution of this
cause, and that petitioners may be granted such other, further and general relief as the nature of their case may require.
pag·e 63

~

C. B. GODWIN, Sn.,
S. Q. BUN!aJEY,
T. H. ADAM~,
Petitioners.

JAMES H. COR.BITT,
Atty. for Petitioners.
State of Virginia,
City of Suffolk, to-wit:
This dayS. Q. Bunkley, one of the above-named petitioners,
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personally appeared before· me, Inez ICing, a Notary Public in
and for the City and State aforesaid, in my City aforesaid,
and made oath that he believes the matters and things stated
in the foregoing petition to be true.
Given under my hand this 22 day of June, 1932.
My commission expires on the 9th day of J\IIay, 1936.
INEZ l{ING,
Notary Public.

Note: ''Exhibit A," ''Exhibit B'' and ''Exhibit C'' referred to in the foregoing amended petition are the same as
"E~ibit A.,', "Exhibit B" and "Exhibit C" with the
original petition for mandamus filed in the Clerk's Office of
said Circuit Court on the 28th day of June, 1932.
page 64
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And afterwards, to-wit: In the said Circuit
Court, on the said 25th day of August, 1932, came
C. B. Godwin, Sr., S. Q. Bunkley and T. H. Adams, by their
attorney, and, with leave of court, filed their intervening
petition and a.ns,ver in the cause of E. Jordan Taylor, et als.
v. The Board of Supervisors of N ansemond County in the
words and figures following:
Virginia:
In the Circuit Court of Nansemond County.

E. Jordan Taylor, et als., Petitioners,
vs.
The Board of Supervisors of N a.nsemond County, Defendant.
To the Honorable James L. ~IcLemore, Judge of the Circuit
Court of Nansemond County, Virginia:
Your petitioners, C. B. Godwin, Sr., S. Q. Bunkley and T. H.
Adams, citizens a.nd taxpayers of N ansemond County, Virginia, for themsehres and ail other citizens and taxpayers of
Nansemond County, Virginia, similarly situated, respectfully
represent:
·
First: That the petitioners, and each of them, are and
have been for several years citizens of Chuckatuck Magisterial District, Nansemond County, Virginia, and taxpayers
on property owned by them located in Chucka.tuck Magisterial District, N ansemond County, Virginia; and your pe-

74

Supreme Court of Appeals of Virginia~

titioner, C. B. Godwin, Sr., is also and has been for some
years a taxpayer on property in every magisterial
page 65 ~ district of N ansemond County, Virginia, except
Sleepy Hole Magisterial District; and as such citizens, property owners and taxpayers have an interest in the
district road funds belonging to every magisterial district of
Nansemond County, and in the disposition thereof, except
the district road fund belonging to Sleepy Hole Magisterial
District.
Second: That, in answer to the petition filed in this cause
by E. Jordan Taylor et als., your petitioners answer and
say:
1. That the allegations of paragraph first of the petition
are admitted.
·
2. That the allegations of pa.ragraph second of the petition
are ~dmitted except (a) the allega.tion that the said bonds
were issued on the 15th day of February, 1927, it being admitted that they are dated February 15, 1927, but denied that
they were issued on that day; and except (b) the allegation
that the said bonds were issued after full compliance with
the provisions of Chapter 513 of the Acts of the General Asse~bly of Virginia of 1922, this allegation being denied.
3. That the allegations of. paragraph third of the petition
that the annual interest on sa.icl bonds amounting to $5,225.00
and the annual sum of $1,948.25 ~ec.essary to create a sinking
fund to rede-em the principal of said bonds at maturity have
been paid regularly and punctually each and every year since
the issuance and sale of said bonds from funds of said district is admitted as to the period prior to July 1, 1932, but
say (a) that no one of those said payments was made from
funds of said district provided as tl1e-law directed
page 66 ~ and (b) that, since July 1, 1932, no payment has
been made from funds of said district except to the
amount of $537.99, the bal~nce of the payment on August
15th, 1932, of $2,619.03 for the semi-annual interest of $2,612.50 and the charges made· by the county's :fiscal agent in
New York City being paid by order of the board of supervisors out of funds not belonging to the said district.
4. That the allegations of pa.ragraph fourth of the petition
are admitted, but say that all provisions of the said act known
as the "Byrd Road Law'' should be read and construed to-

-
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gether and especially the proviso in clause 3 immediately following that portion of the said act prohibiting the boards of
. supervisors of the several counties from making any levy in
1932, or in any year thereafter, of county or district road
taxes, as follows :
''Provided, however, that the boards of supervisors of the
several counties shall' continue to make county or district
levies, as the case may be, upon all real and personal property subject to local taxation, in such county or magrsterial
district, and not embraced within the corporate limits of any
incorporated town in such counties which maintains its own
streets, and is exempt from county and district ·road taxes,
unless the citizens of such town voted on the question of
issuing county or district road bonds, sufficient only to provide for the payment of any bonded or other indebtedness
and for the interest contracted thereon that may be outstanding as an obligation of any county or district contracted for
road purposes or for the sinking fund for the retirement of
any bonded indebtedness established for county or district
road purposes,''
and tha.t the said ''Byrd Road La,v" act should be also read
and construed together with the provisions of Chapter 513
and 519 of the· Acts of the General Assembly of Virginia,
1922, and all other statutes.
page 67
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5. That the allegations of paragraph fifth of the
petition are admitted.

6. That the allegation of paragraph sixth of the petition
that the balances in the hands of J. P. Dalton, Treasurer of
N ansemond County, for district road purposes amounted to
$25,290.32 as of July 1, 1932, is admitted, the said balances
being district road funds derived from the district road levy
for each district supplemented by the district's share of the
gasoline tax and including $2,010053 received from the sale
of district road equipment, as follo,vs:
Cypress District Road Fund . 00•• 0.• 00. 0.. 0o.• -. o$7,429090
Whaleyville District Road Fund 000oo000. 0000• 0oo 5,918o52
Holy Neck District Road Fund . o0••• o•. oo0o• 000 8,330003
Chuckatuck District Road Fund . o•• o. o0•••• o. o•• 3,073.88
Sleepy Hole District Road Fund . o. oo. o. 00000... 537.99
$25,290.32

---,
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That the allegation of paragraph sixth of the petition that
all of these balances should be applied on account of said
bonded indebtedness of $110,000.00 is denied, these petitioners
saying that, if any portion of the said total sum of $25,290.32
can be so applied, it can be only the Sleepy Hole Magisterial
District Road Fund amounting to $537.99, and that the
balances of the district road funds of the other districts belong to the respective districts to be disbursed in each district for general district purposes.
7. That the alleg·ation of paragraph seventh of the petition that, on June 1, 1932, the County Treasurer receiYed
fron1 the City of Portsmouth, Virginia, the sum
page 68 ~ of $7,500.00 for the purposes alleged is admitted,.
but it is denied that the. said sum of money should
be applied on account of said bonded indebtedness.
8. That the allegation of paragraph eighth of the petition
that on June 30, 1932, the said County Treasurer rec.eived
from the C'ounty of Southampton, Virginia, the sum of $1,283.00, for the purpose alleged, is admitted, but it is denied
that the said sum of money should be applied on said bonded
indebtedness.
9. That the allegation of paragraph ninth of the petition
that the sums of money received by the said County Treasurer since July 1, 1932, covering the proceeds of the sale
of certain road machinery and other property belonging to
the road authorities of certain magisterial districts of N ansemond County should be applied on account of said bonded
indebtedness is denied.
·
10. That the allegation of paragraph tenth that the sums
of money owing by the State for road machinery and other
property belonging to the road authorities of certain magisterial districts of N ansemond County should, ·when collected,
be applied on aecount of said bonded indebtedness is denied.

11. That. the allegation of paragraph eleventh of the petition that all taxes which were levied prior to 19-32 by district levies on property in the· several magisterial districts
for district road pnrpos~s should, when collected, be applied
on account of said bonded indebtedness is denied.
In answer generally to the allegations of the said bill,
these petitioners sa.y that the balance of the sum of $7,500.00
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mentioned in paragraph seventh of the petition
page 69 ~ and the balance of the sum of $1,283.00 mentioned
in paragraph eighth of the petition, after paying
obligations contracted prior to July 1, 1932, for county road
purposes, should be disbursed for general county purposes;
that the various balances of the district road funds mentioned in paragraph sixth of the petition and set forth in detail in paragraph sixth of this answer thereto, the· several
sums mentioned in paragraph ninth of the petition received
by the County Treasurer since July 1, 1932, covering the
proceeds of the sale of certain road machinery and other
property belonging to the road authorities of certain magisterial districts, the sums of money mentioned in paragraph
tenth of the petition owing by the State for road machinery
and other property belonging to the road authorities of certain magisterial districts, and all taxes mentioned in paragraph eleventh of the petition arising from district road levies
made prior to 1932 should be disbursed in the magisterial
district to 'vhich the particular fund belongs for general
district purposes; that if Chapter 415 of the Acts of the
General Assembly of Virginia, 1932, be held to authorize the
application of the said district road funds of Cypress Magisterial District "'\Vhaleyville 1\Iagisterial District, Holy Neck
~{agisterial District and Chuckatuck ~Iagisterial District, and
other funds received by the local road authorities of the
said four magisterial districts under the provisions of the
said act, to"ra.rds the payment of the bonded indebtedness
of $110,000.00 created, pursuant to Chapters 513 and 519 of
the Acts of the General Assembly of Virginia, 1922, after an
·
election in which only the qualified voters of
page 70 ~ Sleepy Hole Magisterial District voted, for the
sole purpose of permanently improving and hardsurfacing the public road in Sleepy Hole 1\iagisterial District,
known as the "Bennett's Creek Road", the provisions of
said Chapter 415 of the Acts of the General Assembly of
Virginia, 1932, so held to authorize such application are unconstitutional and void in that such application would deprive Cypress Magisterial District, \\lJ1aleyville Magisterial
District, Holy Neck ~iagisterial District and Chuckatuck
1V[agisterial District, and the citizens, property owners arid
taxpayers of said districts (which citizens did not vote upon
the said bond issue for the public road in Sleepy Hole ~{agis
terial District), of their property ·without due process of law
and violate the Fourteenth Amendment of the Constitution
of the United States and Sections 6 and 11 of the Constitution
of the State of Virginia, and also unconstitutional and void
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in that such application would make taxes in Nansemond
County, and 'the magisterial districts thereof, unequal and not
uniform and violate Sections 111 and 168 of the Constitution of the State of Virginia; and say that the said bonded
indebtedness of $110,000.00 for the purpose of permanently
improving and hard-surfacing the public road in Sleepy Hole
Magisterial District, known as the "Bennett's Creek Road'',
and· all interest thereon, should be paid by The Board of
Supervisors of N ansemond County making levies on the property in Sleepy Hole Magiswrial District as directed in Chap~
ters 513 and 519 of the Acts of the General Assembly of
Virginia, 1922, and in Chapter 415 of the Acts of the General
Assembly of Virginia, 1930.
page 71 ~ Your petitioners pray for leave of the court
to file this their intervening petition and answer in
the cause of E. Jordan Taylor et als. v. The Board of Supervisors of N ansemond County, and for leave to defend the
same, that the said -cause be dismissed and that your petitioners be awarded their reasonable costs by them in this
behalf expended.

C. B. GODWIN,
S. Q. BUNI{:LEY,
T. H. ADAMS,
Petitioners.
JAMES H. CORBITT,
Counsel for Petitioners.
And afterwards, to-·wit, In the said Circuit Court, ·on the
said 25th day of August, 1932 :
.

0. B. Godwin, Sr., et als., Petitioners,
vs.
The Board of Supervisors of N ansemond County, et als., Defendants.
E. J ordau Taylor, et als., Petitioners,
VB.

The Board of Supervisors of N ansemond County, Defendant.
~

This day came C. B. Godwin, Sr., 8. G. Bunkley
and T. H. Adams, by counsel, and moves the court
for leave to file an intervening petition in the cause of E.
Jordan Taylor et als., Petitioners, vs. The Board of Supervisors of Nansemond County, Defendant, and to defend the
page 72
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same ; and, by consent of all parties, by counsel, it is ordered that the said C. B. Godwin, .Sr., S. Q. Bunkley and T.
H. Adams have leave to intervene as defendants, and to defend the same, and that the said petition be, and the same is
hereby, filed; and, thereupon, by consent of all ·parties, by
counsel, the two above causes, consolidated by agre_ement
of the parties, are set for hearing and docketed, and by like
consent came on to be heard on the petitions and exhibits
:filed therewith, the answers of The Board of Supervisors
of N ansemond County and exhibits filed therewith, the petition and answer of C. B. Godwin, Sr., .S. Q. Bunkley and T.
H. Adams filed in the cause entitled E. Jordan Taylor et als.,
Petitioners, vs. The Board of Supervisors of Nansemond
County, Defendant, the evidence g-iven in open court, and
was argued by counsel.
And it appearing to the Oourt that on the 20th day of .Tanuary, 1927, the said board of supervisors, purusant to the
provisions of Chapters 51-3 and 519 of the Acts of the Gene1•al Assembly of Virginia, 192, directed that there be issued·
$110,000.00 of coupon bonds, o~ the denomination of $1,000.00
each, dated February 15th, 1927, bearing interest from their
date at the rate of 4%% per annum, payable semi-annually
on the 15th days of August and February of each year, and
maturing on the 15th day of February, 1957, for
page 73 ~ the purpose of permanently improving and hardsurfacing the publie road in Sleepy Hole Magisterial District, in said county, ltnown as the Bennett's Creek
Road, that all of such bonds were issued and sold and the
proceeds of said sale used for the purpose aforesaid, that
all of such bonds are now outstanding, that the balances
of the district road funds in the hands of the authorities of
said county for district road purposes, derived from the district road levy for each magisterial district supplemented by
the district's share of the gasoline tax and including $2,010.15 receiv-ed from the sale of district road equipment, as
of July 1, 1932, amounted to $25,290.32, as follows:
Cypress District Road Fund
Whaleyville District ·Road Fund
Holy Neck District Road Fund
Chuckatuck District Road Fund
Sleepy Hole District Road Fund

$ 7,429.90
. 5,918.52
8,330.03
3,073.88
537.99

$25,290.32
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that the amount received from the sale of district road equipment since July 1, 1932, is $1,495.11, of \vhich $37.50 was received from the sale of road equipment belonging to Sleepy
Hole ~{agisterial District, making a total of $26,785.54 of
district road funds of which amount the sum of $537.99 was
the balance of the district road fund of Sleepy Hole Magisterial District and the remainder \Vas the total of the balances of the district road funds of Cypress Magisterial District, Whaleyville 1\{agisterial District, Holy Neck J\IIagis·terial District and Chuckatuck 1\-Iagisterial District, that
th.ere are no obligations contracted by said county for county
road purposes and remaining· unpaid or ·by or
page 74 ~ on behalf of any district thereof for district road
purposes and remaining unpaid, except the said
$110,000.00 of road bonds issued in the year 1927 for the
purpose of pern1anently improving and hard-surfacing the
public road in Sleepy Hole ~iagisterial District, known as
the Bennett's Greek Road, that in the budget adopted Apnl
7, 1932, for the fiscal year which began July 1, 1932, said
board of supervisors m:ade provision for the sinking fund
payment of $1,949.25 and for the annual interest of $5,225.00, due on said bonded indebtedness during the said
fiscal year, from the said balances of the said district road.
fnuds, that prior to July 1, 1932·, the said sinking fund payment and interest 'vere paid out of district road funds including the gasoline tax belonging to Sleepy Hole Magisterial District, that on August 15, 1932, the Treasurer of said
county, under authority of said budg·et, provision, paid from
the said balances of the said district road funds the semiannual interest on the said bonds and the charges made by
the county's fiscal ag·ent in New York City, amounting to
$2,619.03, leaving· a balance of $24,166.51 of the district road
funds in the hands of said treasurer, the Oourt doth sustain
the action taken by the board of supervisors in the said
budget and doth hereby authorize and direct the said board
of supervisors to apply, from tin1e to time, on account of the
interest on said bonded indebtedness, and for providing a
sinking fund for the retirement of the same, the residue of
said district road funds, now amounting to $24,166.51, as
well as all sums hereafter received from the· sale of district
road equipment and all levies for years prior to 1928 for
county or district road purposes, when same are collected (it
appearing that the board of supervisors provided
page 75 ~ for the delinquent district road levies for the year
1928 and every subsequent year out of the general county fund).

U. B. Godwin, Sr., v. Bd. of Supervisors.

81

And it further appearing to the Court that on or about
June 15, 1932, the board of supervisors received frotn the
City of Portsmouth, Virginia, the sum. of $7,500.00, to be
used for the maintenance, upkeep and replacement of two
bridg·es near Lake Cohoon, in said county, which said bridges
are no'\v embraced in the secondary system of State high ..
'vays, that the board of supervisors, prior to July 1, ·1932,
used $2,500.00 of said money in acquiring right-of-way and
constructing- roads leading to the said bridges and applied
$5,000.00, the residue thereof, on a deficit in the general
county fund, and that on ,June 30, 19·32, said board of supervisors received from the County of Southampton, Virginia, the
sum of $1,283.00, in payment of that county's one-half of
the salary of the keeper of the bridge at South Quay, in
the County of Nansemond, for five years, and one-half of
the cost of maintaining said bridge during· said period, 'vhich
sum of money 'vas likewise applied by said board of supervisors on said deficit in the general county fund, the Court is
of opinion that said sums of money should not be applied on
account of said bonded indebtedness.
·
It is further ordered that E. Jordan Taylor, W. vV. Jones,
H. L. Deans, E. E·. Brinkley. \Valter Hurff, \V. R. Old, vV. A.
J akeman and J. G. Eberwine pay the costs of the proceedings instituted by them.
And it further appearing that, although no tax has been
levied for the current year by the said board of supervisors
on all property liable to county and district tax
page 76 ~ in Sleepy Hole Magisterial District, in 'vhich magisterial district the proceeds of the bonds aggreg·ating $110,000.00 have been expended, to pay the interest
on said bonds and to create a sinking fund to redeem the
principal thereof at maturity, but, in lieu thereof, the said
board of supervisors, in the budget adopted April 7, 1932,
have made provision for the payment of the annual interest of $5,225.00 on said bonded indebtedness and for the
annual sinking fund payment· of $1,949.25 for the current
fiscal year from the aforesaid balances of the district road
funds, and that there has been no default in the payment by
the said board of supervisors of the annual interest on the
said bonds and no default by the said board in setting apart
a sun1 for the sinking fund, the Court is of the opinion and
doth hold that the mandamus prayed for by C. B. Godwin, Sr.,
S. Q. Bunkley and T. H. Adams should be, and the san1e
hereby is, refused; and it is ordered that the said C. B.
God,vin, Sr., S. Q. Bunkley and T. H ....t\.dams pay the costs
of the proceedings instituted by them.

,----
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The Court doth further order that the said board of supervisors provide for the payment, from said District road balances, of a f~e of $500.00 to W. p·. Lipscomb, counsel for E.
Jordan Taylor and the other petitioners of Sleepy Hole Magisterial District, for hi~ services in instituting and prosecuting· this cause on behalf of said petitioners and other taxpayers residing in said district.
To the entry of this order and to each and every part
thereof the said C. B. Godwin, Sr., S; Q. Bunkley and T. H.
Adams duly except, and to the portion thereof in which the
Court refuses to apply the said sum of $5,000.00 received
from the City of Portsmouth or the said sum of
page 77 ~ $1,283.00 received from the County of Southampton, on account of said bonded indebtedness, the
said E. Jordan Taylor and the other petitioners residing
in Sleepy Hole lVIagisterial District duly except.
And afterwards, to-wit: In the said Circuit Court, on the
3rd day of September, 1932:

0. B. Godwin, Sr., et als., Petitioners,
vs.
The Board of Supervisors of N ansemond County, et als.,
Defendants.
E. Jordan Taylor, et als., Petitioners,
vs.
The Board of Supervisors of Nansemond County, Defendant.
This day, and during the term at which the order hereinafter mentioned was entered, can1e C. B. Godwin, Sr., S. Q.
Bunkley and T. H. Adams and by leave of court presented
their ground of exception to that part of the order entered
in these proceedings on the 25th day of .August, 1932, other
than the court's refusal to grant the mandamus prayed for
by them, as follows, namely: "that having refused the mandamus prayed for by the petitioners, C. B. Godwin, Sr., S. Q.
Bunkley and T. H. Adams, and not having· granted a writ
of mandamus upon the petition of E. Jordan Taypage 78 ~ lor and the other petitioners residing in Sleepy
Hole Magisterial District, the court was without
power to authorize and direct the said board of supervisors
to apply, from time to time, on account of the interest on
the said bonded indebtedness and for providing a sinking
fund for the retirement of the same, the residue of the said
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district road funds now amounting to $24,166.51, as well as
.all sums hereafter received from the sale of district road
equipment and all levies for .the years prior to 1928 for
.county or district road purposes, w·hen same are collected,
and without power to allow in these proceedings an attorney's
fee to counsel for the petitioners, E. Jordan Taylor and the
other petitioners residing in Sleepy Hole Magisterial District,
and without power, upon the petition of E. Jordan Taylor and
the other petitioners residing in Sleepy Hole Magisterial
District, to take any action whatsoever other than to grant
or refuse the mandamus prayed for by them.''
1\.nd leave is granted the said G. B. Godwin, Sr., .S. Q~
Bunkley and T. H. Adams to file their bill or certificate of
.exceptions herein or stenographic report of testimony and
other incidents of the trial herein within the time prescribed by law; and leave is also granted to the said E. Jordan Taylor and the other petitioners in Sleepy Hole Mag·isterial District to file their bill or certificate of exceptions
herein or stenographic report of testimony and other incidents of the trial herein within the time prescribed by law.
To the entry' of which order the Board of Supervisors and
E. Jordan Taylor and the other petitioners residpage 79 ~ ing in Sleepy Hole Magisterial District except on
the grounds "that the above exceptions were not
made until after the entry of the order of August 25, 1932,
and the a:bove questions were raised this day for the first
time''.
And after\Vards, to-wit: In the said Circuit Court, on the
22nd ~ay of October, 1932:

C. B. Godwin, Sr., et al., Petitioners,
vs.
The Board of Supervisors of N ansemond County, et al.,
Defendants.
E. Jordan Taylor, et al., P·etitioners,
vs.
The Board of Supervisors of Nansemond County, Defendant.
On the 18th day of October, 1932, came again the parties,
by their attorneys, and the petitioners, C. B. Godwin, Sr.,
S. Q. Bunkley and T. H. Adams, within due and proper
time, and after g·iving reasonable notice, in writing, of the
.time and place thereof to the attorney for The Board of

r --
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Supervisors of Nansemond County, and V. G. Eberwine, E.
T. Holland, M. E. Godwin, P. 0. Parker and F. E. Parker,
constituting the said board, defendants, and to the attorney
for E. Jordan Taylor, W. W. Jones, H. L. Deans,
page 80 ~ J(. E. Brinkley, Walter IIurff, W. R. Old, W. A.
J akeman and J. G. Ebenvine, petitioners, as required by law, and presented and filed a true and correct
copy or report of the testimony and other incidents of the
trials of the case of ·C. B. Godwin, Sr., S. Q. Bunkley and
T. H. Adams vs. The Board of Supervisors of Nansemond
County, and V. G. Eberwinc, E. T. Holland, M. E. Godwin,
P. 0. Parker and F. E. Parker, constituting the said board,
and the case of E. Jordan Taylor, W. W. Jones, H. L.
Deans, K. E. Brinkley, Walter I-Iurff, W. R. OJd, W. A. Jakeman and J. G. Eberwine vs. 'rhe Board of Supervisors of
N ansemond County, consolidated by agreement of all parties, 'vhich said copy or report, duly received as aforesaid,
is duly signed, authenticated and verified by the Court and
ordered to be made a part of the record in these consolidated
cases this day.
The following is the report of the testimony and other
incidents of the trials referred to in the foregoing order:
page 81 ~ In the Circuit Court of Nansemond County,
Virginia.

C. B. Godwin, Sr., et al., Petitioners,
vs.
The Board of Supervisors of N ansemond County, et al.,
Defendants.

E. Jordan Taylor, et al., Petitioners,
vs.
The Board of Supervisors of Nansemond County, Defendant.
Stenographic report of testimony and other incidents of the
trial of the above entitled cases, consolidated by agreement
of the parties, before I-Ion. James L. 1\fcLemore, Judge of
the Circuit Court of Nansemond County, 'iirginia, at tho
court. house of ~aid county, on Thursday, August 25, 1932.
Present: Mr. ,James H. Corbitt for the petitioners, C. B.
Godwin, Sr., S. Q. Bunkley and T. H. Adams; 1\{r. W. P. Lips~omb for the petitioners, E. Jordan Taylor, W. W. Jones,
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H. L. Deans, K. E. Brinkley, Walter Hurff, W. R. Old, W.
A. Jakeman and J. G. Eberwine; 1vlr. Charles B. Godwin, Jr.,
for the defendants, The Board of Supervisors of Nansemond
County, and V. G. Elberwine, T. E. Holland, M. E. Godwin,
P. 0. Parker and F. E. Parker, constituting the said Board.
page 82

~

1vfr. Godwin: There are two petitions filed here
for peremptory writs of n1andamus. One is on behalf of C. B. Godwin, Sr., and others, and the other is on
behalf of E. Jordan Taylor, and others. They involve the
question of the payment of the Sleepy Hole ~Iagisterial District bonds and the interest and sinking fund, and I would
like to ask your Honor to hear these two cases and that the
evidence that we introduce here be· used in both cases as the
evidence in each case.
1\Jir. Corbitt: I have no objection. The original of this petition in this first n1atter which ~Ir. Godwin mentioned seems
to have been withdrawn frorn the Clerk's Office by 1\Jir. Marshall Andre,vs and I presun1e he did it for me so I could see
whether ·or not proper service had been made. I have requested }!iss l{ing to find it and send it down here but if Mr.
Lipscomb will let me have a copy so the Judg-e can follo~
it, I will read it. Th-ere are one or two slight amendments I
want to make and I will call the court's attention to them as
I go alonp:.
Note: w[r. Corbitt read the petition in the case of G. B.·
Godwin, Sr., et al., v. The Board of Supervisors of Nansemond
County to the figures '' 1919 '' on the second page.
Mr. Corbitt: I 'vant to amend by adding ''as amended
J\!Iarch 29', 1922, A.cts of 1922, page 905, lVIichie 's Code 1930,
section 2124-R-2125-m.". Pursuant to that Act the
pag~ 83 ~ court ordered an election. That Act provided that
upon the petition, I think, of fifty qualified voters in
any magisterial district of the county the judge could order an
election to be held. This election was ordered by an order~
a copy of 'vhich is .filed with the petition, and an election was
held to deter1nine whether or not they should macadan1ize and
permanently improve sixteen feet in "ridth of that road which
we all know as Sleepy Hole Road, 8. 78 miles in length. A
copy of the order ordering the election is filed as an exhibit and a copy of the order showing that the qualified vo-=·
ters had voted in favor of the bonds is filed as an exhibit, a
copy of the proceedings of the Board of .Supervisors issuing
the bonds, directing that they be issued and sold is also filed
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as an exhibit, in which Exhibit C you will find a copy of the
bond which was signed, $110,000 of bonds, each bearing date
February 15, 1927, payable February 15, 1957 with interest at
four and three-quarters per cent, payable semi-annually.
In paragraph 6 it is charged after the foregoing order of
the Board, the Board did not, as provided in the a.foresaid Act
under \Vhich the bonds \Vere issued, when the next levy was ·
laid and a tax imposed in Nansemond County, levy a special
tax on all property in Sleep Hole District sufficient to pay the
interest on the bonds so issued and create a sinking fund to
redeem the principal, but paid interest amounting to $5,225
annually and the annual sinking fund of $1,948.25,
page 84 r making a total of seventy-one hundr~d dollars,
•' and never provided, in addition, an annual sum
equal to three per centum of the amount of the bonds issued
to be expended in the maintenance and up-keep of the road
coustructed as provided by the said Act". 'rhat last is an
. amendment to section 6. · You will see the last word in section six is "tax" and I have added to that-I will explain ·
this beforehand. This Act req\1ired the Board of Supervisors
not only to make a special levy to pay the interest and sinking fund hut also required them in addition to provide a sum
not less than three per cent of the total amount of the bonds
to be used as a maintenance fund for maintaining that road
and I have al!ege, as originally written, that they never
made the levy for the interest .and sinking fund and I have
added, as an amendment, ''and never provided, in addition,
an annual sum equal to three percentum of the amount of
the bonds issued to be expended in the maintenance and upkeep of the road constructed as provided by said Act". I
will give 1\fr. Godwin and ~fr. Lipscomb that exact language
to be put ·in later.
Section 7 of the petition sets up the Act approved ~{arch
31, 1932~ Acts of Assem'bly 1932, page 872, creating a secondary highway system. I am not going to head all that
Act. It provided, as your Honor knows, that after July 1st
of this year when the county roads were taken over local
levies for roads, that is levies in the. county and in
page 85 ~ the districts, were prohibited, provided however
that the Board of SuperYisors· of the- several counties shall continue to make county or district levies, as the
.case may be, upon all real and personal property subject to
local taxation in such county or magisterial district and not
embraced \vithin the corporate limits of any incorporated
town or city which maintains its own streets and is exempt
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irom county and district road taxes unless the citizens of such
town voted on the question of issuing .county and district
road bonds, sufficient only to provide for the payment of any
bonded indebtedness and interest for county or district road.
purposes. The purpose of that, of course, is that there should
be no more local levies, that is county levies, for roads, or
district levies for roads, provided that they should continue
to make county levies to pay interest and sinking fund on
-county bonds for roads and should -continue to make district
levies to pay the interest and sinking· fund on county bonds is~
·sued. for district roads.
8. After the passage of the foregoing Act creating a secondary highway system, the Board of Supervisors passed
a budget. Among the expenditures included is the proposed
appropriation ou of county funds for the year ending June
30, 1933, to cover the following items: Payment of county
bonded debt and interest $7,173.25. The said item, as appears from the petition, includes the $5,225 interest on the
bonds for the S!eepy Hole Road and $1,948.25 sinking fund
for the payment of those bonds.
page 86 }-

Mr. Godwin:
tion?
Mr. ·Corbitt: I will take
Mr. .God,vin: I thought
~{r. Corbitt: I haven 1t
ing· to make any that you

Do you want to amend that secthat up.
you had some amendment.
put a.ny in there yet. I am willthink should go in.

9. This section alleges that the Board of Supervisors at a
meeting on Thursday, April 7, 1932, adopted this budget and
fixed a county levey of $1.50 on every $100 of assessed value
on all property in the county for the purpose of paying all
items in said budget, including the said sum of $7,173.25, and
levied no special tax, as provided in the Act taking over the
secondary system of highways, to provide for the interest and
sinking fund amounting to $7,173.25 to take care of the Sleepy
Hole bonds.
10. I will read that because there is an amendment I want
to put in.
Note : This section was read down to the words ''County
funds'', and Mr. Corbitt added the words ''or to pay the said
sum otherwise than by a levy as provided in the said Act".

·I
I

I
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In 11 there is an amendment, ''by the Act under which tl~e
said bonds were issued it is provided they are payable ]:>rlmarily out of levies upon property in Sleepy Hole
page ~7 ~ Magisterial District", and it is the duty of the
· Board of Supervisors of Nansemond County, a&
provided "in that Act'·' and in the aforesaid Act of 1932, to
le-yy a special tax for the year 193.2 upon all real and p~r
sonal property ~uoject to local taxation 111 Sleepy Hole Magisterial District to create this fund of $7,173.25 to pay the interest and provide for the sinking· fund, that unless they do
that the property located in other magisterial districts in
N ansemond County must also be taxed in order to make the
aforesaid payments, since the bonds and interest coupons are
obligations of N ansemond County, and your petitioners, and
other taxpayers owning property in magisterial districts other.
than Sleepy Hole :Niagisterial Districts, 'vould suffer irreparable injury.
Note: l\lr. Corbitt: then read the prayer of the petition
down to the word ''county'' six lines from the bottom, and
added ''or otherwise than by making levy as provided by
law".
Mr. Godwin: I have no objection to all except two of those
going in. I think two of those are amendments to meet
the demurrer that I have filed. The petition as drawn is a
complete misunderstanding of ,vhat the Board has done. fie
alleges in paragraph 8 that it is to be payable out of county
funds and to be payable out of $1.50 levy made by the county
for county purposes and the true facts are that
page 88 ~ it is paid out of unexpended road balances set up
on the treasurer's books, so I say that is changing
the entire nature of his case and that the petition as drawn
is a complete misunderstanding of the action of the Board of
·
Supervisors.
In reference to the demurrer that raises these questions,
I demur to this petition on the ground, first, that the petition
has an adequate and specific remedy provided in section 290
of the Tax Code, 'vhich remedy was exclusive, and having
failed to exercise their right under the specific and exclusive
remedy g·iven under section 290 of the Tax Code they are
barred from the extraordinary relief sought for in this suit.
They, in their petition, are basing the relief sought for on the
ground that this is a levy that has been n1ade over the county
as a whole for the purpose of paying a. ~pecific bonded debt.
If they are 1basiug it upon the theory of a levy, then sec-

~
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tion 290 takes care of the levy. (Reads demurrer and cites
Turnbull 'vs. Brunswick, 122 Va. 645.)
I take this position about it. ~{aybe there might he so1nc
instances in which a county levy may be ordered after a board
has refused to make a levy. ],.or instance, if the Doard had
defaulted in the payment of these bonds at their maturity,
maybe the bondholders to whom they 'vere directly liable,
should have come back and asked the court to require that
some provision ·be made for the payment of their interest
coupons, but 'vhere you have a bond issue which, under the
law and under the .A.ct that it was issued under
page 89 } is a county obligation but the property of the district primarily responsible for it, and where the
county has adequate remedies to protect itself in that particular case if it sees fit, then I doubt whether or not the
court would enter an order requiring a levy to be made after
the time that it has been made when the county who is directly responsible for the issue hasn't made it, and the bondholders and the people who are entitled to the interest and
to see that the sinking furid is put into the bank-I say it is
a different position between the Board and the District than
it is between the county as a whole and the man 'vho holds
the interest coupons.
( A.ft.er reading section 3 of the den1urrer.) That raises the
question that will come up in reference to the unexpended
road balance.
(Reads paragraph No.4) The law says you shall make a
levy to take care of a district bond issue but if you have funds
available, funds that can be legitimately used for that purpose, it is ridiculous to then say, in addition to those funds
that you have and which 1nay be used for that purpose, you
must lay .a levy in addition to having those funds to meet
that bond issue, and the Board thought that the funds were
available to meet this particular issue and therefore that it
.,vas no use to lay a levy to meet something that they felt
there was sufficient funds to meet out of the payment of this
road balance and consequently I say that that petipage 90 ~ tion does not allege and does not sho'v that thle
other methods or means 'vhereby this can be done.
Mr. Corbitt: There can be no valid objection to amend~
ing the petition. He says it was done to meet the demurrer.
Suppose it was. That is done in probably ninety-nine times
iri a hundred 'vhen a demurrer is filed. However, ·it wasn't

r
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made for that purpose. It wasn~t necessary to do that. He
qbjects to the amendment because it alleges that they made
tpis levy for the purpose of raising the money to pay that
interest and provide :;t sinking fun(J ·on the bonds for Sleepy
Hole road imp1·ovements. The Board of Supe:rvisors are reqt:J.ired to publish in the paper a summary .of the budget. Here
i~ a pul:)Iication that tpey put in the Suffolk News Herald
which is qffered in evidence and it is asserted by them it was
put in pursuant to law, i1! which it gives the appropriation for
the year ending .Tun~ 30, 1932, estimated-! assume estim~ted
because this was done in April and they didn't know then
exactly how muc;h t)ley were going to have in hand to appropriate or how I¥1UCh they woq.ld appropri~te. They have
listed the different items they are providing for. I am not
going to read them all but one of the items- is payment of
county bonded debt an<l interest, and under the heading
"Appropriation year ending June 30, 1932, it has two 0 's
showing nothing, and under the heading'' Appropri11tion ending .Tune 30~ 1933'', it has $7,1.73.25. When it comes ·to the
column of decrease they have nothing because there
page 91 ~ has_ been no decrease and they ought to put it in
red because there has been an increase. The very
last line in this published statement says this proposed budget
is adopted. The tax rate wi!l be reduced in 1932 from $2.00
per hundred of valuation to $1.50. Where did anybody suppose they were going to get that J11.0ney, from that advertise~
ment, except from the levy of $1.50.
Note: The following· is a copy of the publication put in
the Suffolk News-Herald:
·
·
-.
P$ge92l

NOTIQE TO TJIE CJTI~ErfS OF NANSEMOND COUNTY

COMMONWEALTH OF- VIRGINIA:
COUNTY OF NANSEMOND.

Ip. a~cordance with

prQvisjo~ of Section 2, Chapter 37 of the Acts of Assembly
notice is hereby given that tP,e Bqard of Supervisors of Nf!,I1$emond County,
VirrP.ni~, will meet on 'fhur&day, April 7th, ~93~, at Eleven o'clock A. M. at the
County Clerk's Office. Citizens will be heard for or against the following estimates
qf r~venues ~nd expenditur~ at that time.
·
.

qf

~927,

Appropriation
Year Ending
June 30, 19~2
Administration ................ .
J~diciary ...... ·................ .

Appropriation
Year Ending
June 30, 1933

(es~i~ated)

(propos~d)

$ 32,'266.72
5,370.10

$ 22,530.00
3,669.65

DECREASE
s 9,736.72

1,700.45

C. B. Godwin, Sr., v.
Public Buildings. . •.•••..•.•....
Elections ......•.•..........•.•.
Poor .....•.•. ~ .•...•...•.....•.
Public Health .•................
Stock Killed and Game Warden
Salary .•....•.•.••.•...•.•.

Roads and Bridges (County) ...•.
County .Agents, SpeciaJ Police, etc.
Paymen~ of Cou!ltY Bo~ded Deb~
and Interest ..••.•..•.•.....
District Roads .... ~ ......... ~ .. .
"*Education. ~ ..••.........•.....
1rouu.•.•...•.........•..

Bd~

of Supervisors.

1,842.68

1,800.00
000.00
5,300.00
4,150.00

f)77.Q3

4,895.7'!
4,,035.42
1,093. 71
8,320.03
2,419.32

.00
53,391.12
219,680.66*

$334,292.56

570.00

.00

'91
42 .. 68

''l7 .03'

523.71
9,320.03

2,430.QO
7,173.25
.00
167,961.20

51,719.66

$216,484.10

$125,511.40

53,891.12

*1rhis item WBB redu®d last year by $12,148.70 after the budget was prepared on
account r~uction in salaries--wllich reduces the figure for Education for 19311932 to $297,531.9() and an ~tual reductio~ for Education for the year 1932-1938
(){ $39,570.76.
If the proposed b~dget is adop~d tpe tax rate will be reduced for 1932 from 82.00
per $100.00 Valuation to $1.50.
VERNON G. EBERWINE, Chairman,
Board of Supervisors.
JOH~

;a.

POWELL, Clerk,

Spffolk News-Her&:lc:J--:Monday, March

page 93

~

Bo~d of
~1, 1932.

Supervisors.

Mr. Godwin: Are you reading from the synop!'
sis that was published f The budget was adopted
·
two or three weeks after that.
Mr. Corbitt: I will get the budget and ask the court
whether he can make any sense. out of the budget. The court
will look at that enrl and if the court can determine how muell.
money they are going to pay out from that, I can't. They
have got two items there, five thousand and seven thousandMr. Godwin: I don't see anything confusing about that.
It says "Instalment of interest and sinking fund as of July
31, 1932, $5,125' ', and the total amount for the whole year
would amount to $7 ,173.25. It is taken from the books.
Mr. Corbitt: I understand it is taken from the books but
there is no sense in the books.
Mr. Godwin: You read it.
Mr. Corbitt: I have read it and I think I can read
page 94 ~ the English language just about as well as you do.
What I am getting at, your Honor, his position is
that they are not going to pay this $7,173.25 and from the
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budget that he talks about !t it looks like there is another
Hem of-$5,~~55 and that is 'vhy I say· his budget is confusing; but whether it is confusing or not, let us assume that. what
he says is what the Board intended to· do, that is that the
Board was going to pay this $7,173.25 for Sleepy Hole Magi~
terial District, not out of ·this $1.50 levy which lVIr. Godwin 1s
talking· about,. hut they were going to pay it out of the unexpended road balances which the ::B10ard assumed to take
over out of the county fund from every district in this county ..
I say even if they could tal~e over all of these funds from
every district in the county and put it in the county treasury ·as a county fund, and~ how can he say or anybody say
t~at the $7,173.25 is going to be paid out 9f that specific fund ..
You don't take it out of that fund in one hand and pass it
over. It is all a total count fund, arid I say that so far as
·the amendment is concerned, we want to get all the facts before the court. How can he object to an amendment that
states the facts to n1eet the point he raises because while I
represent these three gentlemen here and anybody else that
may come in, somebody else can come in and file a separate
petition and set up the very thing he is talking about and com.
plaining of and what we want to do is get all the
page 95 ~ facts before the court, so I say if the Board intends to do what he says they intend to do, it is just
as illeg·al to pay it out of road balances as it is to pay it out
of a county levy of $1.50 and therefore it is perfectly proper
to set that up in the petition, because my position is that there
isn't any_ way under the laws of Virginia by which the Board
has a legal right to pay that $7,173.25 except by ·taking it out
of the taxpayers of Sleepy Hole District as provided by law.
That is the only way they can do it, and I say it is an illegal act on the part of the Board of Supervisors of Nansemond
County ai1d an amendment is thoroughly proper to cover his
idea about it.
·
Let us take his demurrer. He cited some case which I
didn't have here and didn't have an opportunity to see, and I
don't kno"r what was decided in it except his construction
of it and, of course, you know that lawyers differ in their construction of decisions, but I am satisfied that that case doesn't
apply to the facts in this case. He says that we are basing
our case on an illegal levy made on the county as a 'vhole.
I say, no, that isn't the whole thing. If I would come in and
do what he says ought to be done, proceed under section 290
of the Code, I wouldn't. get any relief for my client.· I might
by .that procedure in some way prevent them from making a
$1.50 levy. To be perfectly frank, I don't care whether they
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make it $1.50 or not. It is not the levy they are
making. H-e says they are not makirig it for tho
purpose of paying that amount of money for
Sleepy IIole bonds. He says they are not making it for that
and therefore they are not doing it for that purpose and there
is no reason for me to proceed under section 290 of the Code
to protect any such levy. ~{y contention, your Honor, is based
primarily, as I said, not upon their making that $1.50 general county levy but upon their not making a specific levy on
the property in Sleepy Hole ~{agist-erial District to pay that
$7,173 as the la'v directs. How can I, by proceeding under section 290 of the C'ode that he is talking about, force the Board
of Supervisors to do what I think the law plainly directs
them to do. I say a demurrer on that point a1nounts to nothing.
The law is well settled and I can get you all kinds of authorities, Virginia authorities and from states all over the
union, that a proper method to make a Board of Supervisors do 'vhat the statute requires them to do is by mandamus
and that is what \\Te are asking for here. 'Ve: are asking that
they be directed to make this levy and therefore section 290
has no bearing on this case, I am objecting to the paying out
of any funds that the county may have, I don't care whether
it com-es fron1 a general county levy or whether it comes from
road balances they have taken over. I am objecting· to the
paying out of the funds.
page 97 ~ The Court: I thought your mandamus was to
1nake them lay a levy.
~1r. Corbitt: ~:fy 1nandan1us is to make them lay a levy.
The Court: Then you are asking for a mandan1us to make
them n1ake a lP.vy and that is what I thought that statute dealt
with.
lVIr. Corbitt: This statute do·esn 't cover the n1andamus case.
The Court· I don't know what it covers. I am trying to
find out.

page 96

~

Note: 1\Ir. Cor-bitt read the section ref-erred to.
l\Ir. Corbitt: He says his levy isn't made for that purpose
and if he says it wasn't made for that purpose, how can
I come in and appeal from a levy that was not made for
that purpose. What I am asking your Honor to do is to direct that a levy be m,ade for the purpose of paying the interest
and providing a sinking fund for the payment of these bonds
in Sleepy Hole.
The Court: I ~m not familiar with these methods. I un-
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derstand the copy of the extract from the budget that I have
in my hand is a part of a budget which is declared
page 98 ~ by the Board and a levy made to meet the budget,
a levy made for 1933 to cover the 1933 budget in
which thcr(l is $7,173.25 as one of the items making up the
budget. That is what I gather from this. If that is so, then
they must have laid a levy of $1.50 to cover this $7,173. If they
laid a levy to cover the budget, this is in the budget, as 1
gather it.
Mr. Corbitt: That is what I gathered. You have drawn the
same conclusion I have and I drew my petition ·based upon
their making a levy. Mr. God,vin comes in and says that it
doesn't mean that. He is the attorney for the Board of Supervisors. He says it doesn't mean what you and I thought
it meant but it means that they are not going to pay a dollar
of this money out of the levy. In other words, the levy is all
right but they are g·oing· to pay this $7,173 on the Sleepy Hole
bonds out of these road balances which come into the county
fund. So taking his o'vn view, he can't come in here and say
that the levy is not for the purpose of paying that and then
say that I have got to take the position that it is for the purpose of paying and therefore appeal from it. He can't blow
hot and cold.
The Court: Isn't your whole petition based upon the theory
that the levy was Inade to cover that and that it is illegal Y
Mr. ·Corbitt: That is th·e very thing I amended
page 99 ~ on but that doesn'tThe Court: Your case 'vill be an entirely different .case, wont it?
Mr. Corbitt: My case primarily. is to make them make that
levy. .
The Court: For what-a levy tQ take care of this item
here?
Mr. Corbitt: Of course.
The Court: 'Vhy doesn't that come within the prohibition
of that statute, the plan which they say must be followed by
appeal by the Commonwealth's Attorney or some of the citizens of the county?
1\fr. Corbitt: I thought I made myself clear.
The Court: I may be obtuse.
1\IIr. Corbitt: I may not be right but you evidently didn't
get my point. Bear in mind that he comes in with an answer and says this levy was not for the purpose of raising
the $7,173. All right. If it is not for the purpose of raising
the $7,100, then it is not an illegal levy from my standpoint.

-----------------------------------------
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The Court: That is what I was saying and
it looks to me like that phase of the
case is not in court.
J\~Ir. Corbitt: All right, but that doesn't dispose of their
failure to do what the statute directs them to do and to make
a specific levy on the property in Sleepy Hole District to
pay this interest and sinking fund.
The Court : On that phase alone, are you interested as a
taxpayer of Sleepy Hole District Y
Mr. Corbitt: No. of Chuckatuck District and districts
other than Sleepy Hole.
·The Court: If they don't levy a tax to pay a charge
that they owe in Sleepy Hole District, what have you got to
do with itY
·
Mr. Corbitt: I have a great deal to do with it.
The Court.: It doesn't affect our clients.
Mr. Corbitt: Here is what I have got to do with it: These
bonds are county obligations and they have got to be paid
by this county. I say if the Board of Supervisors doesn "t
do what the statute directs them to do and collect that money
out of Sleepy Hole, then the county has got to pay, it ~nd
ho:w is it gojng· to pay it Y It is going to pay it by everybody
else in every other district paying it and I say the people in
other districts have got some say in this matter.
page 101 r That is my position. The very Act under which
this bond issue was made is perfectly plain. I
will not read all of it but I will read section 7 of that Act
and that was in effect at that time, and I will read it at length.
(Reads).
Does your Honor catch that? They never have done it.
The Board of ·Supervisors not only have never done it but
they have certified under the signature of the Chairman of
the Board at that time that they had done it and those bonds
are today in the hands of the holders under the certificate
of this Board that they have done what the law required them
to do. There are two things that Act required thmn to do
and they had a vote on that and the. people of Chuckatuck
District, of Cypress District, of Whaleyville District and Holy
Neck District had no say in this matter at all. They didn't
vote on it. They didn't put those bonds on themselves or on
the county as a whole to pay for as they are trying to do
here today but the people of Sleepy Hole District took that
vote and they took it subject to these conditions of the statute at that time, had when the next levy was made in 1927 it
was the duty of the Board of Supervisors to make a levy to
take care of the interest on those bonds and the sinking fund

page 100
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and, in addition, a sun1 not less than three per cent of the
amount of the bonds, "rhicl1 will be $3,300, to be expended by
the local road authorities, which I take to be the
page 102 ~ authorities in Sleepy District, in the maintenance
and upkeep of the roads constructed and improved hereunder.
:Nir. Godwin: That su1n could be raised by the County
Board from the county at large if you read that Act right.
Mr. Gorbitt: I am reading it right. It says the Board shall
raise that by a levy or set aside an equal amount from other
funds of the county. Whether it means from other general
funds of the county or for the roads in that particular district
or whet.h~r it nwans from other funds in that district I am not
prepared to say. It doesn't rnake any difference, but what. I
am trying· to say is they never made the levy to pay the interest and the sinking fund or provide a sinking fund and
they n~ver provided this additional $3,300 to work the· roads
in that district and I will show that by the treasurer of this
county when the opportunity is presented.
As I understand, the county has recently paid the semi-annual interest on these bonds and ·what I am g·oing to read now
was provid~d by the Legislature to meet that situation:
(Reads statute.) In other words, if the county has to assume the county bonds this Board has got to levy this tax,
whether this year or some other year, and take it out of the
people of Sleepy Hole District. Can anything be plainer than
that f That is the statute and I say in answer to the demurrer
that I am asking not to correct the $1.50 levy which Mr. God'vin says was not made for the purpose of raispage 103 r ing the $7,100, but I am asking that a levy be
made on the Sleepy Hole property to pay it pursuant to that, statut€, not only pursuant to that statute, your
Honor, althoug·h I think they are bound by that statute, but
pursuant to the Act taking over the secondary system of hjghways.
Section 3 of that Act provides (Reads):
What can be any plainer 'vhen you read the statute under
which the bonds were issued and the statute under which the
highway system takes over thes~ roads than that the Board
of Supervisors should make that levy and that is ·what I am
asking·, a mandamus for that.
:Nir. Godwin: In this case a double barreled shot gun is
being shot at me and when Mr. Corbitt gets through J\Ir. Lips-
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comb will say I am wrong. :Nlr. Corbitt wants to act as .a·micus
c~triae and J\{r. Lipscornb wants to act as amicus curtae and
I will let :Nlr. Lipscomb answer.
. Mr. Corbitt: I 'vant all the light on it. I think the more
light you shed on it the better it is.
The Court : I thought you 'vere going to say the more light
you shed on it the blinder I will g·et.
~!r. Corbitt: :M:r. Godwin admits that levy of $1.50 is not
for the purpose of raising the $7,100. If that is true, taking
his position, we hav-e no right to sue under section
page 104 ~ 290 but even so, I have asked for a mandamus
to require them to make the levy that these statutes require them to make.
He has raised this question: The court has held thai in
order to resort to ma.ndaun1us such remedy must be an adequate one and well adapted to the wTong complained of. In
other words, to appeal from that levy \Vont remedy the wrong
that we comp1ain of, that no l-evy has been made on Sleepy
Hole District proper. The Virginia decisions I am not going
to take up the tin1e of the court to read because it is such a
simple proposition. I am going to take up the next question,
section 288 of the Code which says when the levy shall be
made. Section 288 of the Tax Code says this: (Reads.) He
takes the position that you can't make them do it now because it is too late; you can't do it after their meeting· in
A.pril. Your Honor is thoroughly familiar ·with the difference between a mandatory statute and a directory statute. A
directory statute is one for the ordinary conduct of business. In this particular statute the Board should not put off
doing what they ought to do, but can it be said that because
a man doesn't do his duty ·which the law lays down that you
can't make him do it and the court is powerless f If that
were true, a Board of Supervisors who wanted not to do it,
':vould just sit tight and not make any levy at all. Do you
mean to tell me that the Board of Supervisors of Nansemond
County, if they had not made any levy in Aprll,
page 105 ~ that they couldn't now, upon a petition properly
drawn to this court, be required by this court to
go and do what the hnv has said you have got "to do 1 I have
said it is perfectly absurd on the face of it. How could anybody, until after the April meeting·, kno'v that they were not
going to make a levy? According to the position of l\l[r. God':vin the Board of Supervisors could sit tight in their executive
session if they wanted to. People don't know 'vhat they are
doing, and if that April meeting they should not make a levy-

,-------
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Mr. Godwin: Nothing would suit the people any more.
. Mr. Corbitt: No, you would hear more cry than you have
heard about this. I say my clients wouldn't have any position before this court if I had come before the April meeting
and asked your Honor to issue a mandamus directing that
they do this. I might have reason to think they were not
going to do it. vVhat would you tell me~ What would my
friend Godwin say to me 1 ''Your bill has no merit; you have
got to wait and see what the Board is going to do not later
than its April meeting", and can't see until after it adjourns
the April meeting. I am going to read you one or two authorities and I can get you all you want. I can get you enough
that will keep you h(?rc a week reading them on that very
question.
.
The Court: Read them far enough to estabpage 106 r lish the fact that under proper conditions a mandamus could issue when any ministerial officer had
failed to do a statutory duty at the. time the statute says he
had it to do. If tha.t is the question, I don't want any authorities for that.
Mr. Corbitt: I don't think your Honor would. You can't
tell until after the time is up whether they are going to do
it or not. That is the second point in his demurrer. The
third point I have never understood quit-e what he meant,
that the Board of Supervisors had the· right to disburse funds
and to transfer funds from the general county fund to any
other fund which is the legitimate function of county government, and the bonds set out in the petition, being a county
obligation, the Board of Supervisors had the right to provide
for their payment and the interest thereon. Of course they
had the right to do it. It was their duty to do it but not their
duty to do it in the way he 'vants them to do it. H·e comes
in here and says they had a right to do it and therefore
my petition is demurrable wh~n I say it was their duty to do
it and they didn't do what the law required them to do.
There is nothing to that. They had' the right and also with it
a duty. My petition is based upon the fact that they failed
in their ·duty. Th~ demurrer says the petition contains no
allegation that the bonds would be defaulted upon, or have
been, and there is no allegation that there are not funds available to pay the sinking fund and interest on this
page 107 }- bond issue. I don't have· to allege that because
I allege that they haven't made the levy to pay
that. The Board of Supervisors have no right· to use any
other funds than a fund raised by that levy to pay these
bonds. The Supreme Court has nailed that on the head on

C. B. Godwin, .Sr., .v:. Bd. of Supervisors.

99

the issue of bonds by supervisors, the case of Wells vs. Board
cf 8111pervisors of Botetourt County. I am not going to read
the opinion at length but I am going to read one parag-raph.
(&ads.)
We have got a ca.se of issuing bonds for Sleepy Hole road
and the statute says that method is exclusive. They have
got to _pay them by making that levy and they haven't done
it in the past by malting a levy and what they have done is
illegal. They never have followed the law in this matter and
I can show you more than that. I can show you the election
held in this matter 'vas an illegal election. I don't care to
do it but I can do it. The Legislature comes along and says
if any district 'vants to pave its roads fifty freeholders can
oome and petition the court and have an election and they
can do it but it provides in the same statute that that district
shall pay for those roads and why shouldn't itY What right
have they to come here and ask that they get money from
any other source in N ansemond County to pay what they
wanted :when nobody else in Nansemond County but people
in that district voted on this matt.er and that is what they are
doing. I say the method prescribed is exclusive.
page 108 r The trouble is that most boards of supervisors
(and I am not talking about the personnel of the
Board) have it in their minds that they have control of
county funds and they can sit do'vn around a table with the
Commonwealth's Attorney and do anything that seems to
them right and just. The court knows and the Commonwealth's Attorney knows that the Board of Supervisors have
no judicial power. They are purely exe~utive and administrative and all they are for is to carry out the law as the Legislature lays it down. When Mr. Godwin comes here with a
demurrer and says it is demurrable because it is· not alleged
that they have been in default, I say it is not demurrable.
I am coming in here and asking for a mandamus to make
them do what the statute says they ought to do.
Mr. Lipscomb: If your Honor please, I didn't propose to
have anything to say on the demurrer but it seems from the
turn of the case it is probably necessary for me to do so
in view of the fact that Mr. Corbitt seems to have abandoned
the attack on the levy and is now aiming at the failure of the
Board to make a levy on account of the bonded indebtedness.
I will say, your Honor, very briefly that Mr. Corbitt and
his clients find themselves in a dilemma and, in my humble
judgment, they ought to ~ put out of court on either dilemma.
Your Honor will have to read this bill in order to follow
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what I have to say. The gist of the bill is, first~
that the Board of Supervisors made an illegal
levy, that is to say they made a levy, part of the
pr.o~eds from \Vhich would be used to take care of interest
and sinking fund on this debt. That has no,v, I think, been
abandoned.
Mr. Corbitt: No. I construe that is what the Board has
done. The court construed from its reading of it that it what
the Board had done. ~fr. Godwin comes in and says that that
was not what the Board intended to do. I said all right, I
will meet either dilemma, that the Board had no more right
to pay it out of the levy it. made than it has to pay it out of
the unexpended road balance. That is my position, and that
they have got to do what the la\V required them to do and
that is what mandan1us proceeding·s are for, to make a levy
on the property in Sleepy IIole District. My position about
that amendment 'vas to meet ~Ir. God,vin's construction of
what the Board had done.
Mr. Lipscomb: I merely make this point, your Honor, that
on the bill or petition as dra:wn it is clearly demurrable under
section 290 of the Tax Code, because that affords the exclusive and the adequate remedy for all taxpayers who wish
to assail a levy made by the Board of Supervisors.
1\llr. Corbitt: Suppose you say that is true, how are you
going to getlVfr. Lipscomb: I am going to come to that.
page 110 ~ That is the second horn of the dilemma. I am
discussing the first horn. I repeat if on the bill
as dra:wn it is a clear attack on a levy and is c.Iearly demurrable because they haven't follow·ed the remedy provided for
by law which is the exclusive remedy, and the adequate
·
remedy, section 290 of the Tax Code.
Now, as to the second horn of the dilemma. I submit
with deference that these throe gentlemen have no more place
in this court, no more right in this court to attack what has
been done than a citi7.ren of Suffolk or a citizen of Norfolk
and I mean exactly \Vhat I say. The bill isn't .dra'vn under
the Byrd Road Bill to get the court to determine how· unexpended road balances should be disbursed or a pprop1ia.ted
or applied. The Byrd Road Act is merely referred to casually and by way of recital, so to speak, with only this significance, that it refers to a provision in that bill requiring
the levy of a tax to take care of interest and sinking fund.
That is only brought in the bill incidentally. The main
purpose of the bill, as sho\vn in the allegations of the bill
3:nd in the prayer, the prayer being twofold, is, first, to repage 109
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quire the imposition of a levy to take care of interest and
sinking fund and, second, to restrain the Board and Treasurer from paying the $7,100 on account of this bond issue.
I submit, your I-Ionor, that there being no default in any interest or sinking fund, it is entirely an academic moot question before the court in which the court has no
page 111 ~ inte~·est, in which no one has any interest, in 'vhich
no one has any interest until default is made.
The only way these three gentlen1en could be affected in
the world, your Honor, w·ould be for default to occur and
for the Board of Supervisors to be faced with this situation,
tha.t being liable on the bonds secondarily, to be sure, being
county obligations, the Board must 1nake a general county
levy. Then these gentlemen would have to bear their part
of the tax resulting from that levy and only at that time
could any citizen of Nanscmond County be hurt. Nobody
is interested. The fact that the Act of 1922 provides that the
interest and sinking fund shall be taken care of by levy
is 'vater over the dam and the court is not interested in moot
questions and that is clearly a moot question as to wha.t has
transpired in the past. The very Act tha.t 1ny friend cites as
amended bears out my contention. (Reads statute.)
I submit to your Honor that the first horn of the dilemma
having been such a horn that couldn't be occupied ·with any
comfort, I say whether 1\{r. Corbitt agrees or not, being abandoned, the other attack is based on not the failure of the
Board of the District to take care of interest and sinking
fund-no suggestion of that-but praying the court to require them to do something which, forsooth, they may have
already done or may yet do and without affecting the rights
of these three gentlemen as taxpayers of Nansemond County
and I submit, your Honor, they cannot possibly be affected
as taxpayers until the time comes 'vhen they,
page 112 ~ as taxpayers, have got to bear their part of a
levy n1ade for this purpose.
I want to call your Honor's particular attention to the
fact that, as I said before, the bill is not framed for the
purpose of getting the court to construe the Byrd Road .A.ct
and to direct the Board of Supervisors how to apply that
money. There is only a. casual passing reference to that
Act and the only purpose of referring to that section of
that Act was to read that part which requires the Board to
make the levy to take care of the interest and sinking fund.
I say that nobody is hurt. The bondholders are not hurt,
the taxpayers of Chuckatuck District are not hurt, the taxpayers of no district in the county are hurt because there
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is no allegation and can be no proof offered of the fact that
there could be any default and no suggestion that the supervisors cannot properly take care of this fund without hurting these gentlemen or any other taxpayers bec.au~:re the
bill is so framed, and these petitioners must stand on their
petition. They cannot come in here and find· themselves in
a dilemma and then :undertake to make a new case. They
have got to make that case on the pleadings as they stand
or amend those pleadings so as to make a proper case.
Mr. Corbitt: I want to say a word or two. Mr. Lipscomb seems to take the position that no taxpayer can come
before you and ask you to direct this Board to do what they
oug·ht to have done until after there has been
page 113 ~ some kind of a default in the payment of" interest
on these bonds. It isn't a question of default in
the payment of interest on these bonds which gives the right
to come in court. It is the default in the Board of Supervisors doing what the law says they should do within a certain length of time. That is where the default came. If
we would take his position we would be up against the proposition that Mr. Godwin complains of-delay. The Board of
Supervisors has paid the interest and now you have got to
wait for next year. They may pay it again and then you
have got to 'vait indefinitely _when the Board may see fit
to make some kind of levy in Sleepy Hole District to take
care of these bonds. It is perfectly absurd. If you follow
Mr. Lipscomb's position to the logical conclusion, the Board
could put this proceeding that I am instituting here off ever
so long as the Board pay this $7,100 every year. That is
perfectly absurd. The default we are complaining of is
the default of the Board in not making the levy as provided
by the Byrd Act and to me it is so simple that any child
ought to understand it, something the Board may already
have done or may yet do.
.
1\{r. Godwin comes in and says they can't do it this year.
How do we know they are going to do it the next year. How
do you get full relief that he talks about except by a mandamus? How can you get complete relief, aand the law is
well settled that a mandamus for the purpose of giving you
complete relief? Where would we be if that $1.50
page 114 ~ levy was for the purpose of raising this $7,100,
which Mr. Godwin says it is not, but suppose it
was? Suppose we came in here on section 290 and ask that
that levy be cut down. We haven't got complete relief because under those proceedings we can't_ get the other levy
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imposed, and mandamus is an equitable proceeding to see
.tbat it is a complete relief.
The Court: Is it conceded that the $1.50 levy is not necessary or is not required or will not be used to pay this $7,1737
1\{r. God'vin: Let this be off the record.
Mr. Corbitt: No, sir, let him take it on the record.
Mr. Godwin: If you want it to go inMr. Corbitt: Take it down and then we will determine.
Mr. Godwin: I was going to make .a suggestion.
The Court : I asked if it was a concessum in the ca.sP.
that the $7,173 which has to be provided for would not be
provided for out of the $1.50 levy,
Mr. Godwin: It will not be a.nd, your Honor, even if it
were, there could be no question about the $1.50 levy. The
sole question 'vould be the question of Sleepy Hole laying
the levy because if they made the tax $1.75 or any
page 115 r amount at this time, as long as that tax is within
the legal limits, you can't get a reduction of it.
I think we will all agree to that. ·That is elementary.
Mr. Corbitt: If this money is not to be paid out of the
levy, then there would be nothing ;for me to appeal from
under section 290 of the C'ode.
The. Court: The point I am trying to get through my own
mind is why is there anything for you to appeal from at all
if the levy which is being made upon your property and
other people's property is not going to be used to pay this
$7,150 Y How are you hurtY
Mr. Corbitt: I will re-state that in this wayThe Court: I thought there was something to it because
I thought the $7,000 or more was part of the levy and everybody was interested in that but if that is not so, how can
you say anything unless they·do later attempt to tax you in
some way to pay this $7,000 Y You have got nothing to do
with it from a bondholder's standpoint. He is the man that
will complain 'vhether he gets his money or not, and, as I
see it, that is certainly not before me at this stage so I am
trying to find out where you are standing in court.
Mr. Corbitt: I thought I made that clear. You thought
it would and I thought it 'vould but ::.Mr.. God,vin said it
didn't come out of this $1.50 levy. Where is it
page 116 r going to come from?
.
·
The ·Court : I don't know but I can't speculate
·.
about that.
Mr. Corbitt: You don't have to speculate. Your Honor
knows that they have already paid this money out of funds
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of N ansemond County, the $2,600 for the semi-annual interest. · Where did that come from?
The Court: We are not dea:Iing 'vith that now.
]/fr. Corbitt: I know, your Honor, but this is what I am
getting at: These are county obligations, these bonds. It
is an obligation of Sleepy I-Iole Magisterial District.
The Court: It is an obligation of Sleepy Hole District primarily and you read a law here that says they have got to
levy a tax to pay it. If that is so, until you are called upon,
how are yon hurt. I can't quite see how you have any legal
standing. You may have in your mind some way you are
going to ultimately have to pay it, I don't know, but I don't
see at- this time how you suffer one dollar of loss on account
of it.
Mr. Corbitt: You say it is the legal obligation of Sleepy
Hole. That is true as between Sleepy Hole taxpayers and
the taxpayers in the other four districts. That is unquestionably true, and as between Sleepy Hole taxpage 117 ~ payers and Nansemond County as a whole that
is unquestionably true, but it is a county obligation so far as the bondholders a.re concerned and the county
has got to pay that money. The county has got to pay the
interest and provide some time for the. payment of the principal. That being true, can the court say that a taxpayer of
Nansemond County, other than Sleepy Hole District, has
no right to come in here now and ask this court to re.quire
the Board of Supervisors to provide that fund as the law
says it shall provide it, by putting a tax on Sleepy Hole property, when the time has expired in which they should do that
and haven't done it 1 Is the court going to take this position?
The Court: I am trying to find out what position we
are in. I don't see how the court can assume in advance that
Sleepy Hole is not ·going to provide that $7,000 levy. It has
don:e it so far, so far as we know, and if the bondholders are
getting their secuiity as provided for in the bonds and it isn't
being taken out of the county at large, from the taxpayers
at large, if Sleepy IIole is :finding the money some,vhcre to
pay it with, I still ask ho'v are you hurt t
Mr. Corbitt.: Sleepy Hole hasn't found the money.
The Court: There hasn't been any default.
Mr. Corbitt: Your Honor, it seems to me such a simple
thing that anybpdy knows that a magisterial district gets
money by taxing the property in that district.
page 118 ~ If the tax hasn't been made to provide that fund,
where is it going to get it?
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The Court: I understand that provision but I don't see
what concern it is on the part of other people in the county
if Sleepy llole takes some fund that she ought to spend in
some other way in the district and spends it for creating this
fund' What has another part of the- county to do with it?
That is what I don't understand.
Mr. Corbitt: Your I-I on or's position would be this, and you
can see in a moment it 'vould follow. Sleepy Hole has done
this: It took the gas tax and took the road tax. It was thirty-five cents at one time and another time it was reduced
to hventy-:five cents. -They took that money. vVha.t did they
do with it? They used that money to pay this interest and
provide this sinking fund. The gas tax last year amounted to
$6,400, I think, which lacked $700 of paying it. That was a
clear diversion of what that money 'vas for.
The Court: I inquire again, what have you to do 'vith
itY
Mr. Corbitt: I will tell you what I have to do with it.
The people of this county have a right to use the roads of
Sleepy Hole District. The people of Sleepy Hole District
have a right to use the roads of Holy Neck Dispage 119 ~ trict. That gas tax money, under the law, 'vas
passed over to this county for 'vhat purposeprimarily for maintenance and if any after that was left,
then for construction. They haven't used a dollar of it for
maintenance or construction. It is· used to pay the debt
of Sleepy Hole District and I say that is contrary to law and
they haven't maintained the road in the way they would have
done it if they used that money.
The Court : That doesn't put you in any other position
than a man in Southampton County or Norfolk County.
Mr. Corbitt: Let me make this clear: ~fy petition here
is not asking that Sleepy I-Iole refund all this money that has
been paid in the past for gas tax. It was clearly illegal.
They never did do it by law. I am not asking that. My
petition doesn't ask it. \\7hat we are asking is that now we
don't get the road tax. Now "re can put no road tax on to
raise about $4,000 by a. special levy of twenty-five cents. No'v
they are not getting the gas tax of $6,400, making around
ten thousand dollars. They haven't any funds from that
source and 've are asking that they be made to create that
fund which the la:w says they shall create for taking care of
this from now on. That is what 've are asking.
The Court: It is l1ard for n1e to get through my head
ho'v you can complain about that if it isn't taking any money
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out of your pocket. You have got to assllm.e that
the roads are not going to be kept up. That is
an assumption. The road will be kept up, I assume. You can't assume people are not going to do things
they ought to do. You have got to assume that the citizens
are going to suffer because they can't use that road conveniently because it isn't in good shape and some how they
are going to take some money that doesn't belong to them
and pay this $7,000. ~"'benever they start that, I think
you have a perfect right and I think the $7,000, when it is in
default, you can require them to pay that money rather tha.n
levy it on somebody els-e or some other district or some other
county. I think that district under that statute has got to provide that money, but the thing that troubles me at this stage
of the proceedings is how you can do that. I don't see
where you stand right now.
Mr. Corbitt: I don't assume anything. The clear facts
staring the. court in the face are these: I don't assume a
thing. What are those facts? The facts are they say that
the statute says you shall make that levy to provide for this
fund and they haven't made it, and to provide only for this
fund. They get no more gas tax and they can't make another district road tax and the facts staring this court and
all of .us in the face are that they haven't got the money
and they have got to raise it by this levy.
The Court: I don't know about that. I think
page 121 ~ what ought to be done is that the highway department ought to pay it but I don't know
whether it 'viii or not. I can't say how they are going to
get the. money. I certainly c.an 't say that the Board of Supervisors of this district is not going to take care of that $7,000.
I could see how you would be on perfectly good grounds
if you represented the bondholders here but when you come
in representing some citizens that haven't been able to show
losing a penny, I don't see where you stand in equity.
Mr. Corbitt: I am not going to argue this thing at length
with you because I don't want to take up the time.
The Court : I am still open to conviction.
~Ir. Corbitt : No. 1 : These bonds are county bonds, aren't
they?
The Court: Not primarily.
Mr. Corbitt: I sa.y they are county bonds. We have got
to admit that. They are not district bonds; they are c·ounty
bonds. That is No. 1. If they are county bonds, 'vho is
liable for the payment of those bonds?
The Court: The surety is ultimately liable, the principal
page 120

~
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In this case the equitable principal is Sleepy Hole
·
District.
page 122 } Mr. Corbitt: I am talking about as far as the
bondholders are concerned.
The Court: I still say you have got nothing to do with
the bondholders. I think it is a question now between taxpayers.
1\fr. Corbitt: I am not repres·enting the bondholders.
The Court: We are dealing with taxpayers and their rights
as respect one another and how it affects them and their
property rights and that is what I am trying to get at.
Mr. Corbitt: Let me carry through what I had in my mind.
They are county bonds. The bondholders have a right to come
to this Board of Supervisors and say, ''You have got to pay
me these bonds when they are due''.
The Court : They can say you have got to create this fund
as the contract provides.
Mr. Corbitt: The bondholders can come to this county
and say there is a default and make this county levy a tax,
not only on Sleepy Hole District but on every other district
in this county to pay those bonds. That being true, the taxpayers in other districts are vitally interested in those bonds
being paid in the way the law says they shall be paid and
in the Board of Supervisors providing that money
page 123 ~ in the way the law says they shall provide it.
How in the world it can be said 'vhen a board
doesn't do that and hasn't done it for this year, the- taxpayers can't come in now and say you must do it Y
The Court : The bondholders don't care 'vhether they levy
a tax. W11a.t do the bondholders care, provided you provide
the sinking fund and pay the interest. That law is intended
to protect the bondholder and put the Supervisors in the
position 'vhere they can always get the money to pay but if
the money is gotten, then the bondholder doesn't care where
it comes from and he doesn't want any levy made. Why should he want a levy made if he. gets his money? Suppose they pay him the whole $110,000. He doesn't care where
it comes from. If at the end of this year or next year they
l1aven 't got it, you are on perfectly safe ground where you
are standing now. You can come in and say they haven't
got that money and you must levy the tax, you can't take
it out of the county fund.
'
Mr. Corbitt: What law protects the bondholders?
The Court: I think that A.ct under which the bonds were
issued protects them where it says the Supervisors shall
create· this sinking fund and give the Supervisors power to
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tax. That doesn't mean the Board has got to tax if they can
pay it in some other way. Suppose they can get
page 124 } the money donated to them by the State of Virginia?
Mr. Corbitt: I say they can use that money for something else but this particular fund must be paid in the way
the l~w says it should be paid.
The Court: I don't agree with you on that. It is intended
as a protectiol). to the bondholder and not to say how the
Board of Supervisors shall raise the money.
Mr. Corbitt: You are going to think this thing over and
find that tl1at statute 'vas put there not to protect the bondholders but to protect the balance of the county in whose district this road is not built against paying any of that money.
The Court: Then if they attempt to take that money out.
of the body of the county, you will be on safe ground. If
they take any of the money out of the general fund of the
county, you will be on an entirely different ground but up
to this stage· the money has been provided and nobody is
hurt and I don't see how you are hurt until they in some
·way attempt to get some of your money.
Mr. Corbitt: Does your Honor know how the money has
been provided f
The Court : I am not concerned about it. It has been
provided.
page 125 ~ ~{r. Corbitt: The thing that seems to me so
clear, and I want to get clear in your mind, there
is but one way you can provide the money. In other words,
you can't make me wait for some "rindfall that is going to
com·e to the county for the benefit of Sleepy Hole. The law
says ho'v it shall be done. It shall be done by a levy and
they haven't made it this year. I am not talking about the
back levies in 1927, but they haven't followed it this year
and haven't' provided the fund. That is what I am talking
about and you can make an officer do his duty.
The Court : These people would be in a position of being
simply guardians for the bondholders. The bondholders
haven't asked for any relief of this kind from this court.
How could these people be hurt, according ·to the records
here today, if they are not called upon to pay any of it~
~Ir. Corbitt: But you know as a practical matter that
these bonds and interest have got to be paid by the county.
The Court: How do I know 'vhen the time comes to pay
if they wont levy a tax Y
Mr. Corbitt: The time has already passed and they
haven't levied· it.
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The Court : The money isn't due to the bondholders.
Mr. Corbitt: It was due on July 15th.
page 126 ~ The Court: I assume it has been paid. If it
has been paid, then there is nothing in arrears
and if it hasn't been been taken out of the fundMr. Corbitt: Everybody knows it was taken out of the
county treasury to pay it. It wa.sn 't taken out of any Sleepy
Hole fund. They have got no fund.
The Court: Yon are now asking me .to· demand that they
levy a tax not to pay this $7,000, but to pay $7,000 twelve
months from now.
Mr. Corbitt: I am asking you to make them do what the
law says they shall do this year, levy a tax to have that money
in hand to pay it with and not take it away from the county
treasury.
Mr. Godwin : We can dispose of this thing in a very short
time 'vithout all of this argument. Personally I think the
petition is demurrable and the demurrer. should be sustained
to it but if a demurrer is sustained to it, there is a proceeding
here that raises every issue that is to come before this court
and that is on the petition of the citizens of Sleepy Hole.
That sets them out direct, right straight down the line. Mr.
Corbitt can appear as amicus cur·iae if he wants to and make
his petitioners parties defendant to that proceedpage 127 ~ ing if he wants to and in that way the court will
have before it every issue that comes down the
line in ref.erence to this thing and not go off on something
about a county fuud W'hich is not involved here.
Mr. Corbitt: You asked about what had been paid. What
is the use of coming here next week with another petition¥
We are trying to settle this thing. Why not call the Treas.
urer of Nanse1noud County right now and ask him who paid
this interest on July 15th and out of what fund it came¥
Mr. Godwin: It was paid out of the unexpended road
balanoo and the county fund was not involved nor will be
involved in any of that money which has been alleged in that
petition.
·
Mr. Cqrbitt: \Vas it paid out of any balance that Sleepy
Hole Magisterial District had as a road fund and, if so, how
much of itY
Mr. Godwin: All the unexpended road balance, ~Ir. Corbitt, had been transferred to one account and held as an unexpended road balance.
1\tir. Corbitt: How much of it was paid out of the road
balance for Sleepy Hole Magisterial District 7
Mr. Godwin: It is a matter of figures.
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The Court: Let us go along with the merits of

page 128

r the case and take the demurrer up later.
~

J. P. DALTON,
having been duly S\Vorn, testified on behalf of the
petitioners as follows:
Examined by Mr. Corbitt:
Q. When was the semi-annual interest dne on these road
bonds of $110,000 issued for construction of roads in Sleepy
Hole Magisterial District¥
A. July 15th.
Q. This year Y
A. Yes, sir.
Q. Wl1at \vas the amount f
A. $2,619.03.
Q. When \Vas it paid Y
A. July 15th of this year.
page 130 ~ Q. How much of that fund came from the road
balance of Sleepy Hole Magisterial District Y
A. They had a balance on hand June 30, 1932, of $537.99.
Mr. Lipscomb: I think he made an error. It should be
August 15th.
page 129

A. Yes, I did-August 15th. You asked me the une.xpended road balance.
By Mr. Corbitt:
Q. When you deduct the $537.99 from the amount you paid,
what does that leave?
A. I haven't made the deduction.
Q. Will you please make it?
A. $2,081.04.
Q. Did any part of that come from Sleepy Hole Magisterial
District fund? Did any part of that come from the road
balance of Sleepy Hole District Y
A. Not the $2,081.04.
Q. The $537.99 was every dolhir that was to the credit of
Sleepy Hole l!Iagisterial District road fundY
A. Yes.
Q. Where did this other sum of $2,000 come from Y
A. Came from unexpended road balances in other districts.
page 131

r
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By J\llr. Godwin:
Q. The unexpended road balances of the various districts
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have been set apart in the one fund known as the unexpended road balance, has it not t
A. Yes, sir.
Q. Was any portion of that sum paid out of the general
county fund 7
A. No.
Q. Was any portion of it paid out of the general county
levy of $1.50 for the fiscal year beginning July 1, 1932!
A. No.
Q. None of that money has been collected so far7
A. No.
.
Q. It wouldn't be collected until November or December 1
-A. No.
Mr. Lipscomb: If I understand, the demurrer is before
the court and hasn't been disposed of. I think the demurrer
ought to be sustained clearly. I don't think there. is any
escape from that.
The Court: Argue it as though the demurrer had been
sustained.
Mr. Lipscomb: I will call Mr. J. P. Dalton.
page 132

r

J. P. DALTON,
recalled, testified as follows:

Examined by Mr. Lipscomb:
Q. Have you prepared a statement showing receipts and
disbursements as to district road funds for the year ending
June 30, 1932 Y
A. Yes.
Q. Have you that statement with you Y
A. I have a copy.
Mr. Lipscomb: I would like to introduce it in evidence.
Note: This statement was marked Exhibit No. 1 and the
following is a copy of it:
(See manuscript page 170 for stipulation in reference to
Exhibit No~ 1.)
page 133

r By ~1:r. Lipscomb:

Q. How long have you been treasurer of Nansemond County?
A. A little over six years.
Q. Has any default in payment of interest or sinking fund
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on the $110,000 bond issue for Bennett's Creek road in Sleepy
Hole Magisterial District been made t
A. All interest and sinking fund have been paid to date.
Q. Has the Board of Supervisors of Nansemond County,
since the issuance of these bonds, made any appropriation
at all from the general county fund for the purpose of maintaining that road!
A. It has not.
Mr. Corbitt: Mr. Godwin has suggested that in this petition Mr. Lipscomb has filed 'vhich 'vas against the Board
of Supervisors that I come in to defend it either by petition
or some way to be determined hereafter.
Mr. Lipscomb: He can determine it today.
Mr. Corbitt: I want to get the matter settled.
· Mr. Godwin: The other suit stands as if the demurrer had
been sustained. This suit raises other issue that can be
raised. I 'vill agreed that they may be made parties defendant to this suit so that they can exercise their rights
in this suit instead of having three or four suits scattered
around. The members of the Board want to find out what
they should do and whether they have done anything wrong.
page 134

~

By Mr. Lipscomb :
Q. Mr. Dalton, isn't it true that you received
from the City of Portsmouth, Virginia, the sum of $7,500
on or about June 11, 1932, which sum was paid you for the
maintenance, up-keep and the replacement of two bridges
erected in upper Chuckatuck Magisterial District Y
A. Yes.
Q. It is· also true on June 30, 1932, you received from the
County of Southampton, Virginia, the sum of $1,283, representing that company's one-half of the salary of the keeper
of the bridge at South Quay for five yea.rs and that county's
one-half of the cost of repairing and maintaining said bridge
during that period?
A. Yes.
Q. The statement you filed shows, I assume, certain
moneys received from the sale of road equipment 1
A. Yes.
· Q. Has the State of Virginia purchased any road equipment from any district of N ansemond Countyf
A. Yes, they purchased from several of the districts.
Q. Have they paid the entire purchase priceY
A. They have· paid one-half since the statement 'vas prepared.
·

EXHIDIT NO. 1
NANSEMOND COUNTY VIRGINIA
J. P. DALTON TREASURER
DISTRICT ROAD FUNDS
RECEIPTS AND DISBURSEMENTS FOR YEAR ENDING JUNE 30th 1932:
Cypress
Holy Neck Sleepy Hole Whaleyville
Chuckatuck
$4532.37
$8500.19
76.85
$3618.16
$4038.46
Balance Cash on hand July 1-1931 ............
(RECEIPTS)
4433.60
$4593.89
1919.22
3878.84
5261.51
Road Levy (1931 net) .......................
6821.25
6462.27
6103.26
8616.33
7898.31
1Y2c Gasoline Tax (net) ......................
.00
.00
.00
800.00
25.05
Credit Transfers ............................
367.50
.00
283.95
835.63
523.45
Sale of Road Equipment & etc ................
45.00
.00
.00
36.75
.00
Miscellaneous Receipts .......................

Total
.$20612.33

p
~

20087.06
35901.42 0
826.05 0
2010.53 ~
:;:
81.75

.....

..!=

TOTAL RECEIPTS AND BALANCES ..

$17747.78

$15561.41

$22385.75

$10979.31

$12844.89

$79519.14 00

(DISBURSEMENTS)
Warrants Paid ..............................
Debit Transfe1·s .............................
Treasurers Commissions .....................

$14510.81
.00
163.09

$

7211.85
800.00
119.66

$13914.36
.00
141.36

*$10303.51
.00
137.81

$ 6864.74

$52805.27
800.00
623.55

$ 7429.90

$ 8330.03

537.99

$ 5918.52

CASH BALANCES JUNE 30th 1932 .........
*Warrants paid in Sleepk Hole Dist. viz.
Regular Road Wor . . . . . . . . . .
$3116.76
Interest and Sinking Fund on
$110000. Road Bonds.......
7186.75
$10303.51
ROAD EQUIPMENT SOLD SUBSEQUENT
TO JUNE 30th 1932 ........................
CASH BALANCES JULY 29th 1932 ........

..:1-1

$3073.88

$

.00

6!.63

:1
td
p...

$25290.32 0

1-t-:l

00.
~

I'd
('I)

1-1

~
.....

Cll

$143.26
$3217.14

.00
$7429.90

231.45
$8561.48

.00
8537.99

$51.40
$5969.92

$426.11
$25716.43

I, J.P. Dalton, Treasurer of Nansemond County do hereby certify that the above is a correct statement of all District Road Funds
for fiscal year ending June 30th 1932, and also for period ending July 29th 1932.
J. P. DALTON,
Treasurer N ansemond County.

0
1-1

.m
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By Mr. Godwin:
Q. Of that $7,500 approximately $2,000 was spent for
building roads to these bridges, was it not Y
A. Yes.
Q. And approximately $500 was spent for the purpose of
buying right of way across land, was it not Y
A. Yes.
Q. So therefore that would leave approximately the sum
of $5,000 from that fund 1
.
·
A. Yes.
Q. That fund was received prior to July 1stt
page 137 ~ A. Received about the niiddle of June.
Q. And immediately applied by order of the
Board to the general county fund; is that right t
A. That is correct.
Q. And it was spent in disbursement of county obligations t ·
A. Yes.
Q. Therefore nqne of that fund was in the hands of the
treasurer as of July 1, 19321
A. None.
Q. In reference to the $1,283, representing the amount
paid by Southampton to Nansemond County for its share of
the upkeep of South Quay bridge, that was paid to you on
.June 30, was it notf
A. Yes.
·Q. And on June 30th it was deposited to the general county
fund and at that time consumed in a deficit in the general
-'
county fund; is that right?
A. That is correct.
Q. So therefore as of July 1st, 1932, that did not constitute nor form a part of the unexpended road balance Y
A. No.
Q. The amount of money that has been appropriated for
·the up-keep of the South Quay bridge has been fr.om year
to year appropriated from the general county fund. That
is right?
.
A. Appropriated and paid from the general county fund.
Q. We had no general county road fund.?
page 138
A. No.
Q. And that was placed back to the fund from
which it had been takenY
A. That is rig·ht.
Q. You don't know at present the amount that the State
of Virginia owes the county for road machinery that it has
purchased?
A. $1,055.

r

;.

I
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Q. And they paid fifty per cent of it Y
.A. Fifty per cent or $1,055, leaving a balance of $1,055.
Q. Which is in addition· to the general balance of $25,7:L6.43Y

A. That is right.
Q. Mr. Dalton, this amount of $25,716.43, plus the amount

you have just received from the state, has been set apart and
held as unexpended road balances Y
A. Yes.
Q~ And it is still intact!
A. Yes.
Q. With the exception of that amount that was paid out
recently to take care of this interest and sinking fund?
A. Yes.
Q. What was the amount paid for that?
A. The amount paid on August 15th was $2,619.03.
By Mr. Lipscomb:
Q. The sinking· fund payment isn't made until late.r on?
A. That leaves a balance in the unexpended road fund of
$24,166.51.
page 139

r By Mr.

Godwin:

Q. Taking the answer that I have filed here,

for the fiscal year ending June 30, 19·32, what was the status
of the general county fund 7
A. Had an overdraft of approximately-

Yr. Corbitt: I object to the question and any answer that
may be thereto as thoroughly irrele.vant and immaterial to
any issues here.
The Court : Let us go ahead.
Mr. Corbitt: I note an exception.
Mr. Godwin: I want to show the general set-up so the
court can understand the position the Board is in and what
the Board has attempted to do.
Mr. Corbitt: I have no objection, subject to my exception.
By Mr. Godwin:
Q. What was .the status of the general county fund as of
June 30, 1932?
·
A. Had an overdraft of approximately $12,000.
Q. I have your audit here which shows $11,836.95 Y
· A. That is correct.
·
Q. You have also used in your general county fund the
sum of $7,500 paid by the City of Portsmouth and you had
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also used the sum of $1,283 received from Southampton
County; is that right Y
A. That is correct.
page 140 ~ Q. So had those two funds been set apart and·
not applied to the general county fund, your overdraft 'vould have approximated $20,000; is that correct~
A. That is correct.
Q. Mr. Dalton, in order to try to meet that situation and
to make that deficit as small as possible on account of delinquent taxes, the officers and school teachers both voluntarily
accepted a ten per cent reduction last year Y
A. Last October.
Mr. Corbitt: That is over my exception.

By Mr. Godwin:
. Q. As of January of last year the Board saw that there
would possibly be a deficit in the general county fund, did it
not?
A. On account of tile expected large delinquents, yes.
Q. That is January of this year?
A. This year.
Q·. The records of your office showed an approximate levy
of $200,000 in J a.nuary of this year with only $138,000 collected or approximately $62,000 uncollected; is that right f
A. That is approximately correct.
Q. What the Board made its budget or proposed budget
last year for the next fiscal year or this year for the next
fiscal year, the matter of the deficit in the general county
fund and the anticipated balances in road funds were variously discussed by the Board, were they not Y
page 141 ~ A. Yes.
Mr. Corbitt: I object and except to that.
The Court: I will let it go in. I don't know what it has
to do with the case.
By Mr. Godwin:
Q. ~Ir. Dalton, tell the court-you helped prepare the bud:get along with the other county officers--exactly 'vhat the
Board's action was with reference to this subject and in
reference to the deficit in the general county fund and in
reference to the unexpended road balances, as best you can Y
A. I was present 'vhen the B.oard of Supervisors made a
levy for the present fiscal year. My recollection 'vas they
anticipated a large delinquent list. They also foresaw a
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large deficit in the general county fund to he carried into
the present year. They took into consideration approximately $~5,000 of unexpended road balances and they thought
by using the unexpended road balances to wipe out the deficit in the county fund it would give them a working balance
for the present fiscal year.
. Q. Would that enable them to reduce the taxes over the
county as a whole 1
A. That would enable them to reduce the rate from $2.00
to $1.50.
·
Q. What was to be done with this Sleepy Hole bond issu!}
and sinking fundY
page 142 ~ A. My recollection in the matter is that they
were going to pay an interest and sinking funds
approximately $7,100 from these. unexpended road balances.
Q. Did the county assume the payment of the Sleepy Hole
bonded indebtedness Y
A. No.
Q. There was some question at the time that we were
preparing· that budget as to who was entitled to the· road
business, was there not Y
A. Yes.
Q. If that road balance had been applied to Sleepy Hole
District the county fund would have shown a deficit of $11,000
without any funds to start on this ne'v year, would it not Y
A. ·That is correct.
Q. With that fund of $25,000 or $27,000 approximately, it
left us approximately $16,000 to our credit if 've had placed
it to the general county fund to operate the next year; is
that rightY
A. That is right, if the unexpended road balances of $27,000 could have been applied to the general county fund it
'vould have wiped out the deficit and left a balance in the
general county fund of approximately $16,000.
Q. And with $1.50 it would have operated for this year
and taken care of our proposed or anticipated delinquents,
'vould it not Y
page 143 ~ A. Yes.
Mr. Corbitt: Of course, all of that is objectionable but I
am not raising any objection.

By

~Ir.

Godwin:

Q. Mr. Dalton, how much, if that had heen applied to the

Sleepy Hole bonded· indebtedness, would it have made us
levy in Nansemond County as a whole for this year?
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A. If this $27,000 had been turned over to Sleepy Hole District in a lump sum it 'vould have been necessary to make a
general levy of approximately $1.80.
Q. If it had been applied to the general county fund and
not taking into consideration the debt in Sleepy Hole District, what would the tax rate have approximated in Sleepy
HoLe District Y
A. What was the question Y ·
Q. In other words, if this money had been applied to the
general county fund and had not taken care of Sleepy Hole's
indebtedness, what would have been the situation in Sleepy
Ilole I>istrict?
A. It would have been required to lay a special levy this
year. I would say Sleepy Ilole would have to make a special
l:evy of approximately forty cents in addition to the regular

levy.
Q. If this fund is applied to Sleepy Hole District at
present, it will necessarily mean an increase next year or a
cut to take care of it, will it not, because we will have to show
a deficit?
page 144 ~ A. If this amount is turned over to Sleepy :Hole
in a lump sum, yes.
Q. Mr. Dalton, under the plan that the Board adopted it
reduced the taxes in N ansemond County from $2.50 to $1.50,
did it not?
A. Yes.
Q. Was it or not, 1\tir. Dalton, the Board's idea. to try to
make an equitable adjustment of the 'vhole affair to give the
lo,vest possible tax rate?
A. Yes. I think we had the interest of all the taxpayers
in mind.
Mr. Corbitt: Of course, that is clearly not material here.
I don't question the good faith of the Board. It isn't 'vhat
the Board thought was equitable, it is 'vhat is le.gal.
The Court : I think I understand that.
By :Wir. Godwin:
Q. Mr. Dalton, have the bonds of Sleepy Hole l\tfagisterial
District ever heen defaulted?
A. No.
Q. lias the interest and principal or the sinking fund instalment been met at every maturity?
A. Yes, sir.
Q. How was that met previous to this year?
A. The district road levy and the gasoline tax was all
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lumped in a district road fund and paid from
page 145 } Sleepy Hole District road fund.
Q. And if I understand it correctly, by order
of the Board of Supervisors you were authorized to see that
the interest and sinking fund was a first charge upon the
funds of Sleepy Hole· District; is that right?
A. Yes.
By lVIr. Corbitt:
Q. As no time since you have been treasur.er has there
ever been a special levy in Sleepy Hole District to raise the
money for the sinking fund and interest on these bonds Y
A. Never been any special levy.
By Mr. Godwin:
Q. Last year what ·did the amount of the gasoline fund
amount to that was paid to Sleepy Hole District 7
A. I will look on the exhibit there and refer to that. Gasoline tax in Sleepy Hole District for the last fiscal year
amounted to $6,462.27.
Q. And how much did the district road tax amount to 7
A. The district road tax amounted to $4,593.89.
Q. There fore there was over ·three thousand dollars more
in the district fund to take care of the bond issue without
making a special levy 7
A. Yes.
Q. That, of course, under the road law has been taken away
from that district?
page 146 ~ A. Yes.
Q. And been turned back to the State Highway
Commission?
A. Yes.
By Mr. Corbitt:
Q. Ho,v long have you been treasurer of Nansemond
County?
A. A little over six years.
Q. Were you treasurer when the $110,000 of bonds in question 'vere issued?
A. Yes, sir.
Q. I understand you to say that never at any time since
the issue of those bonds has there been a special levy tnade
by the Board of Supervisors of property in Sleepy Hole
Magisterial District to provide for the payment of interest
and set up a sinking fund for those bonds Y
A. No special levy.
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Q. That for every year the interest and sinking fund have
been paid out of the gas tax and the district road levyY
A. Yes, out of the amount yielded by the gas tax and the
regular road levy.
.
Q. Has there ever been set up, since you have been treasurer, an additional.sum amounting to not less than three per
cent of the amount of the bonds to be expended by the local
road authorities·in the maintenance and up-ke·ep of Bennett's
Creek road?
A. It has not unless it was in the general county fund.
The Board would always make an appropriation of around
$7,500 from the general county fund for road purpage 147 ~ poses.
Q. For road purposes in 'vhat district¥
A. In the general county fund. They wo·uld always put in
the budget around $7,500 for general road purposes for building county roads and maintenance...
Q. Three per cent on the amount of the bonds \Vould, of
course, be $3,300. · It had never been set up either by levy
in Sleepy Hole District or by the county separately to be
expended for the maintenance and up-keep of Bennett's
Creek RoadY
.A. No, it has never been mentioned.
Q. How was the gas tax that was sent do'vn from Richmond to you as treasurer divided among the different districts-in what percentages Y
A. It was divided on a percentage basis. Holy Neck received twenty-four per cent, Chuckatuck, I think, twenty-two
per cent, Cypress nineteen per cent, Sleepy Hole eighteen
per cent and Whaleyville seventeen per cent.
Q. Those percentages have applied ever since you have
been treasurer f
A. Yes. They were in existence when I came here.
Q. Will you please sta.te the mileage of roads taken over
by the State in N ansemond County, according to the districts f
A. That was given to me in preparing an exhibit for the
Board of Supervisors by the State Highway Department.
According to the State Highway survey, Cypress District contains 59.75, Whaleyville District 60.78, Holy Neck
page 148 ~ 158.76, Chuckatuck 92.33, Sleepy Hole 27.86.
Q. I understood you to say that if the Board
of Supervisors have to provide for the sinking fund and the
annual interest on these bonds it would take a special levy
on the property in Sleepy Hole Pistrict of about forty cents
per hundred dollars ; is that right'
A. Yes, sir.
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Q. How much then after that is done would it decrease
the general levy in the county in so far as it affects other
districts in the county 7
A. Basing the valuations on approximatetly $10,500,000,
I would say it would decrease the other districts seven cents,
Q. You are talking about. the unexpended road balances
amounting, as of July 29, 1932, to $25,716.431
A. That does not include the $1,055 recently received from
the state.
Q. But the amount that I mentioned was the .sum total
of the district road balances ; is that true 1
A. Yes.
Q. That fund did not include any county road balances?
A. No, just the district road balances.
Q. And in that $25,716.43 Sleepy Hole District had a
balance of only $537.99?
·
A. That is correct.
Q. And in the payment on August 15th of the
page 149 ~ semi-annual interest on these bonds, amounting
to $2,619.03, not more than $537.99 could come
from Sleepy Hole; is that right 1
A. Yes.
Q. They were Sleepy Hole's 'balances?
.A. Yes.
Q. .And the other ·amount of $2,080.04 came from road balances belonging to other magisterial districts?
A. ~['hat is right.
Q. Did you apportion that $2,080.04 among the magisterial
·
districts or deduct it from the total fund?
A. No, the total road balances .as of J nne ;30th were merged,
all put into one fund known as the unexpended road balance
fund and a warrant drawn on that fund for $2,619.03 which
was paid as interest.
Q. In other words, that is your method of ·bookkeeping?
A. That was the instruction of the· Board of Supervisors,
that these unexpended road balances be set up as one fund.
Q. You were instructed by the Board of .Supervisors to
dra.w out of that fund for interest due in this current year
and the sinking fund $7,186.75
A. The semi-annual interest was due August 15th of approximately $2,600. The Boa.rd ga:v:e the American Bank &
Trust 'Company a warrant for this amount and in turn they
sent a draft to New Yo·rk to pay the interest.
Q. I understood you to say you were present
page 150 ~ at the meeting of the Board of Supervisors and
it was the purpose of the Board to pay this
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$7,186.75, payable in this fiscal year, out of these road balances~

A. That is correct.
Q. And .so far they have drawn a warrant only for the semiannual interest, due August 15th of this year, amounting to
$2,692.63; is that rig·ht
A. That is correct.
Q. I understood you also to say it was planned at the Board
of Supervisors' meeting to draw on this unexpended road
balance in the future for the payment of this annual sum of
$7,186.75, covering interest and sinking fund for Sleepy Hole
bonds?
A. Yes.
Q. The Board of Supervisors did not contemplate making
a special levy on the property in Sleepy Hole Magisterial District only for the purpose of paying this $7,186.75,
A. Not for the present fiscal year, no.
Q. You were asked if the county assumed the payment of
this $110,000, and you said it did not. You meant, I assume,
that the Board of Supervisors took no action as to that 1
A. No, that was my meaning.
Q. You do know however that these bonds are county bonds
and the county has got to pay them 1
A. Yes.
·Q. The Board doesn't have to formally assume
pag·e 151 ~ responsibility now but that it assumed the responsibility when the ·bonds _were issued 1
0
/

~{r. Lipscomb: Isn't that a. question of law?
1\{r. Godwin: I think he meant they didn't attempt to relieve Sleepy Hole District of the payment of them.
Mr. Corbitt: I 'vas putting my question to him by reason
of the way you put yours.

By Mr. Godwin:
Q. 'Vhen you gave the figures given to you by the State
Hig·h,vay Commission as to the amount of roads in each district, those £gures were compiled as to the county roads no'v
which do not include the state highways that they have taken
over and built since the arrangement in reference to the gasolioofu~Y

-

Mr. Corbitt: Let us get that clear. As I understand it,
the State Highway's secondary system was taken over on
July 1st of this year and those fig·ures he gave represent the
mileage taken over as of July 1st of this year Y
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A. That is correct.
By Mr. Godwin:
Q. At the time this agreement was made as· to the division
<>f the gas fund which has never been changed, all of th~ district have had highways taken into the highway system Y
A. Yes.
Q.. In reference to the seven c·ents reduction in
page 152 ~ the other districts, figuring the way you were figuring, you weren't allowing anything for anticipated delinquents, were you Y
A. No.
Q. It would make approximately five cents if you allowed
for the anticipated delinquents against that seven cent levy7
A. Approximately Y
Q. That is what I thought. I wanted the record to be
straight a:bout it. You read the answers filed in this case
and in the other case by the Board of Supervisors. Have you
taken them and cheok·ed ov:er them f
A. Yes.
Q. Do they correctly set out the position of the Board -and
the ·figures?
A. Yes.
Mr. Godwin: I a.m going to in:troduce the answer in evidence.
The Court: You can prove the facts alleged in the answer,
but L don't know how you can introduce it in evidence. It is
-already before the court and you are bound by it.

By Mr. Godwin:
Q. Are the facts contained in that answer as you read them
true, to the best of your knowledge and belief!
.A. Yes.
page 153 ~

Mr. Corbitt: I object to that.
The Court: I think that is an obligation that
he has to prove it and he is proving it by this witness.
Mr. Godwin: I want to· introduce it in evidence and I am
closed.

By 1\fr. Corbitt:
Q.. Mr. Dalton, when you said it would take forty cents additional levy for Sleepy Hole to raise that $7,186.75, you didn't
:6gure on any delinquents, did you Y
A. Mr. Corbitt, I didn't, no.
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By :Mr. Godwin:
Q. Approximately twenty-five per cent delinquents you, figured for next year f
·
A. Yes.
Q. There is about two million dollars valuation in Sleepy
Hole District.!
.
A. Approximately.
Q. And it would take whatever rate there would be on two
million dollars· valuation, including twenty-fix.e. per eent for
delinquents. That is right, isn't itt
A. Yes.
By l\fr. Corbitt:
Q. As I understand it then, it would take a fifty per cent
levy to take care of delinquents? In other words, the Sleepy
Hole levy would be approximately fifty ·cents Y
A. I think twenty-five per cent is a little high on delinquents. We had this year only seventeen percept
page 154 r and I can't believe they will run greater than
twenty per cent.
Q. Mr. Dalton, in making your levy of $1.50 you figured
on delinquents, didn't you Y .
A. Yes.
Q. Why have you got to change your seven cents to five
cents if you put the levy of $7,186 on Sleepy Hole and relieve
the balance of the county because you have already figured on
your delinquents y·
A. I figured on delinquents. The Board figured on delinquents -at least twenty per cent when they laid a $1.50 levy.
Q. When you 1nake your $1.50 levy you figured-.
Mr. Godwin: He figured on $15,000 to take care of it.
By Mr. Corbitt:
Q. When you made the levy of $1.50 you allowed for· delinquents?
A. Yes.
Q. You have already figured on delinquents. If you raise
that $7,186.75 from Sleepy Hole it will reduce the levy on the
balance of the county by seven cents, you said Y
A. If we make the levy.
·Q. Inasmuch as you ha:ve already figured your delinquents
in ·making the $1.50, why do. you have to figure other delinquents of two cents on that¥
A. I didn't understand what you were driving at. Figuring on a valuation of $10,500,000,.in order to raise $7,100 ap-

0. B. ·Godwin, Sr., v. Bd. of Supervisors.

125

proxilnately would require approximately seven
page 155 ~ cents throug-hout the county to raise this amount.
I wasn't figuring. on any delinquents there at all.
Q. But inasmuch as you figured on your delinquents when
you made the $1.50 rate, it would 1uake the levy in the county
$1.43, wouldn't it?
A. Approximately.
By Mr. Lipscomb:
Q. The money you received from Portsmouth, $7,500, did
you disburse all of that between the middle of June and the
first of July?
A. Yes, sir.
Q. In what direction did it go 1
A. It went to general county purposes.
Q. I understand, but did it get out of the general county
fund?
A. No, it did not.
Q. It is there now 1
A. Lt is not there now. It was placed there.
Q. When was it disbursed and how?
A. It was disbursed on warrants of the Board of .Supervis-ors, drawn for different purposes, different general county
purposes.
Q. You couldn't say then. Did the Board draw a number
of warrants between the 16th of June and first of July?
A. I know of one item especially. They paid the Health
Department $4,000.
page 156 ~ Q. You didn't ear-mark that money?
A. No.
Q. You didn't set it up in a special fund 1
A. No.
Q. The money you got from Southampton was gotten on the
last of June. That couldn't haye· been spent before the first
of J'uly, could it'
A. That was placed in the general county fund and the
general county fund was already carrying a deficit which
wiped it out.
Q. And wiped out immediately?
.A.• Yes.
Q. Iiave the land books been made· up for this year?
A. Yes.
Q. Showing what rate?
.A. $1.50 throughout the county.
Q. Have they been delivered to you and the county clerk?
A. They have.
·
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Mr. Godwin: I wish to introduce the answer in the record.
At 1:15 a recess was taken until 2:30 o'clock P. M. for
lunch.
-page 157 ~

AFTERNOON SESSION.
Suffolk, Virginia, August 25, 1932.

~Iet

at the expiration of the recess.

Present: The same parties as heretofore noted.
Mr. Lipscomb: It is .stipulated ·between counsel that in
the year 1927 the Board of Supervisors of N ansemond County, pursuant to provisions of. chapters 513 and 519 of the
Acts of General Assembly of Virginia of 1922, issued and
sold $110,000 of four and three-quarters per cent bonds for
the purpose of improving the Bennett '.s ~Creek public road in
Sleepy Hole 1\'lagisterial District, N.a.nsemond County, Virginia, which said bonds were dated the 5th day of February,
1927, and were payable on the 15th day of February, 19,57,
with interest payable .semi-annually on the 15th day of August and 15th day of February of· each year; that said bonds
contained no prov:ision making them redeemable and that all
of ·said bonds are no·w outstanding·.
It is further stipulated that the budget adopted by the
Board of Supervisors of N ansemond County for the fiscal
year which began July 1, 1932, ma.y be considered as a part
of the record in this ease, and that the two bridges in· upper
Chuekatuck district, N ansemond County, Virginia, which were
constructed by the City of P()rtsmouth, Virginia,
page 158 ~ for the said county are now comprised in the secondary system of State Highways, and the said ·
Bennett's ·Creek road is now in the secondary highway system.
That is all of the evidence for the petitioner.

S. Q. BUNKLEY,
having been duly s'vorn, testified as follows:
Examined by Mr. Corbitt:
Q. Mr. Bunkley, you are one of the petitioners in this proceeding, asking that a mandamus be issued requiring the
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Board of Supervisors to make this special levy in Sleepy
Hole District to pay the interest and provide a sinking fund
for those bonds issued for Sleepy Hole road improvements f ·
A. Yes, sir.
·
Q. You are a taxpayer of Chuckatuck Magisterial Dis·
triet7
0
A. Yes.
Q. It is a fact, is it not, that you saw the advertisement in
the newspaper that the Board of Supervisors would on
Thursday, April 7, 1932, at eleven o'clock A. M., hear objections against the ·estimate of revenues to •be spent at that
time? ·
A. I did, yes.
Q. Did you attend the hearing at that time?
A; I did.
Q. W.as Capt. Adams, who is also one of the
page 159 } petitioners in this case, with yon?
·
A. Yes, sir.
Q. What protest, if any, did you make with reference to·
the payment of this $7,173.25 other than by Sleepy Hole?
A. I· told them it belonged to Sleepy Hole District and
should be paid hy them, and not by the county, and tried to
get them to· put it to a v:ote of the people in the audience.
Q. You tried to· get them to put it to a vote of the people
who were present 7
A. Yes.
Q. And they wouldn't do it?
A. No, they said they would give me the chair. I told them
I didn't want the chair.
Q. Who was it said he would give you the chair!
A. ~Ir. Eberwine.
Q. You mean the chairman of the· board Y
A. Yes.
Q. I understood, Captain B'unkley, you asked them to put
it to a v:ote of the taxpayers present at this hearing and they
refused to do it 7
A. That is correct.
Q. But that Mr. Vernon Eberwine, the Chairman of the
Board, said he would give you the chair if you wanted to as·
sume it?
A. ·Yes.
Q. And you protested against their not making this special levy on the property in Sleepy Hole Magispage 160 ~ terial District for the payment of this sinking fund
and the interest 1
A. I told them I thought it was their bill and not ours
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and they should not be paid by the county but ·by Sleepy Hole
District.
Q. And Capt. Adams was with you protesting likewise?
A. He was sitting over there.
Q.. You know that you and he 'vere there for the same purposeY
A. Yes, sir.

CROSS EXAMINATION..
By Mr. Godwin:
Q. At that same meeting there was a large delegation,
wasn't there y
A. Quite a good m·any, yes.
Q. And at that meeting you heard man after man compliment the Board on being able to work out the matter and to
reduce it down to a dollar and a half rate, didn't you Y
A. That is true.
Q. It was! the general spirit a.t that meeting that the Board
had tried to give them the lowest possible tax rate they
couldY
A. Yes.
Mr. ~Corbitt: That is immaterial and irrelevant and I object to that.
~ir. Godwin: I am through.
page 161 ~ ~ir. Corbitt : We want to sho'v at that very
meeting they ga:v:e them to understand that the
taxes would be more if they didn't assume this obligation.
They tried to make the people present think the taxes would
be more if they didn't assume this obligation.
By Mr. Corbitt:
· Q. What you understood the Board was trying to do-l
don't mean in any objectionable way-was to impress the
people present 'vith the idea that if they didn't do it this
way the taxes in the county or the general county levy would
be more than $1.50?
. A. That is what I thought they tried to get before them.
You remember Dr. Eley made a speech back there in regard
to that. That 'vas my understanding.
Mr. Godwin: It is stipulated that the Board of Supervisors agreed to pay this interest and sinking fund ·on the
Sleepy Hole bonded indebtedness for the period of one fiscal
year but with the practical understanding between the mem-
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hers of the Board that it was to pay it until these unexpended
road ·balances 'vere used or the state took over the indebtedness. If the· state took over the indebtedness prior to using
the unexpended road balances, then we gained that much by
it, otherwise it was understood, as I understand
page 162 r the· agreement, that it should continue until theyJ
had used all of the unexpended road balances and
at that time the specific levy would be made.
Mr. Corbitt: I will agree that their testimony would 'be
that. I, of c-ourse, except the materiality of it.
And after having heard the testin1ony and argument of
counsel, the court, on the 25th day of August, 1932, rendered
the following opinion:
The Court: Gentlemen, I rnight take a long time perhaps
to consider this question and still not know much about it
when I get through. I have heard it argued well on all sides.
I still don't kno:w much about it, so I have to attribute that
to my own incapacity to take in the arguments and the very
fine distinctions which have been made n1a.ny times of the
powers of the Board of S'upervisors and the meaning of these
laws.
I had just as well dispose of it now as any other time. I
think it is in the interest of everybody that the rna tter be
settled so that if you gentlemen desire to appeal from my
views you will ha:ve time to do it properly and get the matter
finally closed. I can see how the whole county is interested
in that phase of it, at least, that it oug·ht to be a settled matter.
I don't think there is any question about the
page 163 ~ fact that the statute requires there shall be a levy
made to meet this sinking fund and the interest
on the indebtedness. As I intimated before, I think that was
Intended and was necessary in order that they n1ight sell those
bonds at all. No one would have bought those bonds if there
hadn't been a clause by which they could be protected in the
security of their debt, the principal as well as the interest,
and therefore that was put in there·. I think any of the bondholders when they found that that law was not being observed and they were jeopardizing the principal or interest,
could appeal to the court for a mandamus to compel it. I
don't think that mandamus could be issued at this time because I don't think any one but the bondholders would have
a right to do it in this stage of the proce·eding and as long as
the interest and sinking fund are paid, I don't see how any-
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body can have a right to complain unless the money is being
improperly taken out of one aooount or one fund and applied
to this one. So it comes to the point after all of whether or
not this has been an hnproper application of funds under the·
control of the Board of Supervisors and that necessarily
brings us to a construction of this statute. Of course, we all
understand this recent statute (1932) was made with the idea
of completely revolutionizing the road system of Virginia.
They had to tal\:e into ·consideration in handling the matter
the elimination of these taxes a.nd the application of certain
funds that had heretofore been used by the Board
page 164 ~ of Supervisors and all of the v.arious conditions
that existed in sundry counties in the way of debts
and obligations of one form and another, and formulate some
general statute that would cover all of these cases. They
realized, of course, there were funds sent down to the treasurer to be allocated to the districts, that that fund was to be
spent in that district. I can't agree that in this particular
phase of the case that to take the funds in Holy Neck district,
I will say for illustration, and apply them on any general
debt of the county which may be due by any district like
Sleepy Hole is an unjust or unfair treatment of some other
district in the county. I can't hut look at the road system in
this· county as just ·one unit of a road system in the state.
They are the King's Highways, not a highway of Sleepy Hole
District, Holy Neck District or any other district. They are
highways that lead across the country, your empire, a.nd every
citizen in .California has an interest in the highways in Virginia.
vVhile it is done as a matter of convenience in part, there
is put upon the localities the obligation of maintaining those
certain highways and the United Sta.tes Government has so
recognized them as a national or international means of communication that they pa.y out of their general treasury huge
sums in order to maintain the highways. So when we talk
about it being· unjust and dishonest to take the funds from
one district and apply them to another because
page 165 ~ that particular district ·built a road, I think yon
are straining the matter some. It seems to me
that is what the Legislature thought. The Legislature came
to dispose of this fund and they saw, of course, there wouldn't
be any more use for that general road fund, the gasoline· tax
accumulation and other things, to apply locally and they said,
'' What shall we do with the money that ·has accumulated in
this county ·and that county' Some of those divisions of the
counties have assumed ·obligations in order to build roads.
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They ought not to be left stranded high and dry with no income''.
Suppose, for instance~ the district had built roads on every·
highway in the district and didn't have any use for any gasoline fund because the whole district had been built up in roads
and they had bonded themselves to do it? Are you going to
say that that fund shall be embalmed and put away forever
because they have got nowhere to spend itT It ·seems to me
that is earrying the argument to .an absurdity. I think you have
to treat this road fund as a county unit.
·
I think if the county has an obligation growing out of these
road constructions or 'the districts of obligations growing out
of it, you must apply this fund that happens to be caught in
the treasury with nowhere to go first on those debts .and if
anything is left, turn it over to the general fund. It seems
to me that is the only practical thing to do with it. You
·
speak about it not being fair. I think it is emipage 166 } nently fair.
.
·When you come down to the last analysis, by
what rule of justice and reason and fairness should you impose upon any one particular locality a tremendous burden to
carry forward and maintain a highway for the whol~ public
of Virginia,' for every section of the country? I find UQ reason for it except we got ourselves into that hole in many
places on account of the desire to build roads. We all agree, I
suppose, that the I-Iigh,vay Department ·ought to take this·
road over and I suppose it will, but this statute, I think, by
the language of it and the fact tha.t it changes the wording
some, intimates to my mind very clearly that they had in
mind that there might ·be some debt they wanted to wipe out
as far as it would go. I don't know what this means if it
doesn't mean that when it says the balances in the hands of
the local authorities for county or district road purposes and
any taxes heretofore le~ied. You would say tha.t it is unfair
to take those ta."'tes from a district and apply them somewhere
else on a debt of this kind; it couldn't go back into the fund.
They levied it in order to pay for the advantages of having
roads during that year, to get the roads, the state takes them
over and so the purpose for 'vhich they levied the tax has
been met, the advantages have all been met and you are getting your roads ov:er the county ·and all over the state and it
is no hardship to talre that money and pay. off the debt of
some section Qf the county that happens to have a debt on it
·
for a road. I think it meant that very thingpage 167 } "Disburse it in payment of obligations heretofore
contracted for. county or district road purposes",
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and if they' applied it to that, it seems to- me· that is where it
ought to have gone. It was road money. You have your road
and have a debt for it. It is true you have somebody who
assumed the oblig-ation but you ha:ve money to be applied t()
lighten the burden on people that you n1ight say were unwise
to assume it and it ought to go that \vay and I think that is
what the Legislature meant.
The method by which they have done it I think is more or
less a trivial difference. Whether they t.ake the money that
belongs· to the county or to the people of the county, whether
or not they pay it out in piece-meal and save having to go to
the bank and borrowing· money at a higher rate of interest
than they are perhaps paying on the bonded indebtedness.
makes no difference. It is a n1atter of bookkeeping pure
and simple as to whether they sha.ll pay it all out on this
indebtedness, \Vhich is hnpracticable because they can't get
the bonds- without possibly paying• a premium on them and
they can create the sinking fund as it comes along as far as it
will go, and when they reach the limit if there isn't some
relief from the Legislature they ·will have to levy a tax on
the property of Sleepy Hole District. The only remedy I see
for them \Vould be from the Legislature but I think the Legislature· did intend for this fund to be applied in that way.
That is my view about it. I don't think the .Attorpage 168 ~ ney General's letter 1neans anything. I don't lrno\v
who wrote it. I don't think he did but that
wouldn't have made much difference for it only quotes the
law. Any tyro could hav:e done the same thing he has done.
It doesn't deal with district questions at all, doesn't touch
the real question we have to deal with.
:Nir. Godwin: How about the $7,500 item and the $1,200?
The Court: That matter is not before me, I don't think.
It doesn't come under this statute. It looks like a diversion
to me on first blush but it says ''Any money in hand at the
time" and that was not in hand.
Mr. Lipscomb: It ought to have been in hand.
The Court: It looks to me like that is just as much a pa.rt
of the· road fund as any ·other part of it but it doesn't come
under that statute. This says a road fund at that time in
hand unexpended and I don't know what you can do about
that.
Mr. Lipscomb: Let me ask you a question. I don't understand that your Honor indicates you will dismiss both petitions, do IY Your Honor's opinion indicated very clearly that
the Sleepy Hole debt was entitled to this money and all we
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want is to be sure that the order directs the Board to do it
from year to year. We are not trying to upset
page 169 ~ what has been done.
The Court : This matter has only been passed
for a year. The budget has been passed for a year and this
money has been ·applied for a year. I think it is a matter of
bookkeeping about ho·w they pay the money. How can they
pay it on the indebtedness all at one time?
Mr. Lipscomb: J\{y suggestion was that the order provide
that the Board fron1 year to year use those balances on the
interest and sinking fund until that fund is exhausted.
The Court: I think they should pay it over and reduce the
indebtedness that much. The bonds are not due, so I don't
know what you can do except put it in a sinking fund.
Mr. Lipscomb: "\Ve don't want it now.
The Court : I understand, hut the question is whether you
can be obliged to take it no,v. I don't see any reason for insisting on that method. The bond issue would be entitled to a
credit of the amount they had in hand of this particular fund
or it ought to be entitled to interest like any other fund would
be because they are paying· interest on that debt. Theoretica.lly
it ought to go to reduce tha.t $110,000 debt.
Mr. Lipscomb: vVe don't want the question to arise before
the Board when they make the budget up.
The Court: VV e had just as "rell wait until 've
page 170 ~ get to that.
J\IIr. Corbitt: I want the record to show, as far
as J\ir. Lipscomb's petition is concerned and J\tir. God,vin's
answer, it is understood that I, representing my clients, object
to his petition and set up the clajm that under this statute
the money belongs to the several districts.
J\{r. Godwin: I have raised the issue in my answer.
~{r. Corbitt: I 'van ted to be sure because your Honor
hasn't entered an order yet and it is g·oing to be my advice
to my clients to ha:ve the Court of Appeals settle it because
it is a case I think your Honor is wrong· about and I certainly
cannot advise my clients to accept that kind of a ruling in this
ca.se.
STIPULATION.
It is hereby agreed beb,reen the petitioners, C. B. Godwin,
S'r., et al., the petitioners, E. Jordan Taylor, et al., and the
defendants The Board of Supervisors of N ansemond .County,
et al., through their respective counsel, tha.t the exhibits entitled:
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''COMMONWEALTH OF VIRGINIA
N.A.NSE1vt:OND OOUNTY
BUDGET ESTIMATES''
and
''CO~IMON·WE·ALTH

·OF VIRGINIA
NANSEA1:0ND COUNTY
ESTIMATE 0~, REVE~ruES AND BORROWINGS"
shall be taken out of the transcript of the. record and filed
with the Supreme Court of Appeals as original exhibits in
lieu of having the said exhibits printed.
·
C. B. GODWIN, ·SR., ET AL., Petitioners.
By JAMES H. CORBITT, Attorney.
E. JORDAN T.A. YLOR, ET AL., Petitioners.
By W. P. LIPSCOMB, Attorney.
THE BOARD OF SUPERVLSORS OF
NANSE·MOND COUNTY, ET AL., Defendants.
By ·CHAS. B. GODWIN, JR., Attorney.
pag~

171 ~

And on same said date the court entered the following final judgment order :

This day came C. B. Godwin, Sr., S. Q. Bunkley and T. H.
Adams, by counsel, and moves the oourt for leave to file an
intervening petition in the cause· of E. Jordan Taylor, et als.,
Petitioners, vs.. The Board of Supervisors of N ansemond
County, Defendant, and to defend the same; -and, by consent
of all parties, by counsel, it is ordered· that the said C. B.
Godwin, Sr., .S. Q. Bunkley and T. H. Adams have leave to
intervene as defendants, and to defend the same, and that the
said petition be, and the same is here-by, filed; and, thereupon,
by consent of all parties, by counsel, the two above causes,
consolidated by agreement of the parties, are set for hearing
and docketed, and by like consent came on to be heard on the
petitions and exhibits £led therewith, the answers of The
Board of Supervisors of Nansemond County and exhibits filed
therewith, the petition ·and answer of ·C. B. Godwin, Sr., S. Q.
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Bunkley and T. H. Adams filed in the cause entitled E. Jordan Taylor, et als., PetitiO'ners, vs. The Board of Supervisors
of Nansemond County, Defendant, the evidence given in open
court, and was argued by .counsel.
And it appearing to the Oourt that on the 20th day of J anua.ry, 1927, the said board of supervisors, pursuant to the pl"o·
visions of Chapters 513 and 519 of the Acts of
page 172 } the General Assembly of Virginia, 1922, directed
that there ~be issued $110,000.00 of coupon bonds,
of the denomination of $1,000.00 each, dated February 15th,
J 927, bearing interest from their datE. at the ratE oi 4%% per
annum, payable semi-annually on the 15th days of August and
February of each year, and maturing on the 15th day of
February, 1957, fo·r the purpose of permanently improving
and hard-surfacing the public road in Sleepy Hole Magisterial
Pi-strict, in said county, known as the: Bennett's Creek Road,
that all of such bonds were issued and sold and the proceeds
of said sale l,lSed for the purpose aforesaid, that all of SUCh
bonds are now outstanding, that the balances of the district
road funds in the hands of. the authorities of said county for
district road purposes, derived from the district road levy
for each magisterial district supplemented by the district's
share of the gasoline tax and including $2,010.53 received
from the sale of district road equipment, as of July 1, 1932,
amounted to $25,290.32, as follows:
Cypress District Road Fund
Whaleyville District !wad Fund
Holy Neck District Road Fund
Chuckatuck District Road Fund
Sleepy Hole District Road Fund

$ 7,429.90
5,918.52
8,330.03
3,073.88
537.99
$25,290.32

page 173

r that the amount received from the sale of district

road equipment since July 1, 1932, is $1,495.11,
of which $37.50 was received from the sale of road equipment
belonging to Sleepy Hole Magisterial District, making a total
of $26,785.54 of district road funds of which amount the sum
of $537.99 ~vas the balance of the district road fund of .Sleepy
Hole Magisterial District and the remainder was the total of
the ·balances of the district road funds of Cypress Magisterial
District, Whaleyville ~Iagisterial District, Holy Neck Magisterial District and Chuckatuck Magisterial District, that
there are no obligations contracted by said county for county
. road purposes and remaining unpaid or by or on behalf of
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any district thereof for district road purposes and remaining
unpaid, except the said $110,000.00 of road b<>nds issued in ·
the year 1927 for the purpose of permanently improving and
hard-surfacing the public road in Sleepy Hole Magisterial
District, known as the Bennett's ·Creek Road, that in the
budget adopted April 7, 1932, for the fiscal year which began
,July 1, 1932, said board of supervisors made provision for the
sinking fund payment of $1,949.25 and for the annual interest
of $5,225.00, due on said bonded indebtedness during the said
fiscal year, from the said balances of the said district road
funds, that prior to ,July 1, 1932, the said sinking fund payment and interest were paid out of district road funds including the gasoline tax belonging to Sleepy Hole
page 174 ~ :Magisterial District, that on .August 15, 1932, the
Treasurer of said county, under authority of said
budget provision, paid from the said balances of the said district road funds the sen1i-annual interest on the said bonds
and the charges made by the county's fiscal agent in New
York City, amounting to $2,619.03, leaving a balance of $24,166.51 of the district road funds in the hands of said treasurer, the Court doth sustain the action taken by the board
of supervisors in the said budget and doth hereby authorize
and direct the said board of supervisors to apply, from time
to time, on account of the interest on said bonded indebtedness, and for providing a sinldng fund for the retirement of
the same, the residue of said district road funds, now amounting to $24,166.51, as \Veil as all sums hereafter received from
the sale of district road equipment and all levies for years
prior to 1928 for county or district road purposes, when same
are collected (it appearing that The Board of Supervisors
provided for the delinquent district road levies for the year
1928 and every subsequent year out <!f the general county
fund).
And it further appearing to the Court that on or about
June 15, 1932, the board of supervisors received from the City
of Portsmouth, Virginia, the sum of $7,500.00 to be used for
the maintenance, upkeep and replacement of two bridg·es near
L·ake Cohoon, in said county, which said bridges are now embraced in the secondary system of State highways,
page 175 ~ tha.t the board of supervisors, prior to July 1,
.
1932, used $2,500.00 of said money in acquiring
nght-of-way and constructing roads leading to the said bridges
and applied $5,000.00, the residue thereof, on a deficit in the
general county fund, and that on July 30, 1932, said board
of supervisors received from the County of Southampton,
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. Virginia, the sum of $1,283.00, in payment of that county's
one-half of the salary of the keeper of the bridge at South
Quay, in the County of N ansemond, for five years, and onehalf of the cost of maintarning said bridge during said period,
'vhich sum of money was likewise applied by said board of
supervisors on said deficit in the general county fund, the
Court is of opinion that said sums of money should not be applied on account of said bonded indebtedness.
It is further ordered that E. Jordan Taylor, W. W. Jones,
H. L. Deans, 1(. E. Brinkley, Walter Hurff, W. R. Old, W. A.
Jakeman and J. G. Eherwine; pay the costs of the proceedings
instituted by them.
And it further _appearing that, although no tax has been
levied for the current yea.r by the said board of supervisors
on all property liable to county and district tax in Sleepy
Hole :Wiagisterial District, in 'vhich magisterial district the
proceeds of the bonds aggregating $110,000.00 have been expended, to pay the interest on said :bonds and to create a. sinking fund to redeen1 the principal thereof at rnaturity, but, in
lieu thereof, the said board of supervisors, in the
page 176 } budget adopted April 7, 1932, have· made provision for the payment of the annual interest of
$5,225.00 on said bonded indebtedness and for the annual
sinking fund payn1ent of $1,949.25 for the current fiscal year
fron1 the aforesaid balances of the district road funds, and
that there has been no default in the payment by the said
board of supervisors of the annual interest on the said bonds
and no default by the said board in setting apart a sum for
the sinking fund, the Court is of the opinion ·and doth hold
that the mandamus prayed for by C. B. Godwin, Sr., S. Q.
Bunkley and T. H. Adams should be, and the same hereby is,
refused; and it is ordered that the said C. B. Godwin, Sr., 8'.
Q. Bunkley and T. H. Adams pay the costs of the proceedings
instituted by them.
·
The Court doth further order that the said board of supervisors provide for the paytnent, fron1 said roa.d balances, of
a fee of $500.00 toW. P. Lipscomb, counsel for E. Jordan Ta:ylor and the other petitioners of Sleepy Hole 1.tiagisterial District, for his services in instituting and prosecuting this cause
on behalf of said petitioners and other taxpayers residing in
said district.
To the entry of this order and to each and every part there-
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of the said C. B. ·Godwin, Sr., S. Q. Bunkley and T. H. Adams
duly except, and to the portion thereof in which the 'Gourt refuses to apply the said sum of $5,000.00 received from the
City of Portsmouth or the said sum of $1,283.00
page 177 ~ received from the County of Southampton, on account of said bonded indebtedness, the said E.
Jordan Taylor and the other petitioners residing in Sleepy
Hole Magisterial District duly except.
I, James L. IYicLemore, Judge of the Circuit ·Court of Nansemond County, Virginia, who presided over the foregoing
trials, consolidated by agreement of ·all parties, do certify
that the· foregoing· is a true and correct copy or report of the
testimony and other incidents of the trials of the case of C.
B. Godwin, ·Sr., S. Q. Bunkley and T. H. Adams vs. The
Board of Supervisors of Nansemond County, and V. G. E·berwine, E. T. :Holland, M. E. Godwin, P. 0. Parker, .and F. E.
Parker, constituting the said board, and the case of E. J ordan Taylor, W. W. Jones, H. L. Deans, l(. E. Brinkley
Walter Hurff., W. R. ·Old, W. A. J akeman and J. G. Eber.wine vs. The Board of Supervisors of Nansemond County,
consolidated by agreement of. the parties, tried in the Circuit ·Court of Nansemond County, Virginia, at S.uffolk, Virginia, on August 25, 1932. And I do further certify that the
petition for mandamus mentioned in the foregoing order entered August 25, 1932, as ha.ving been filed by C. B. Godwin,
Sr., 8'. Q. Bunkley and T. H. Adams was the original petition
for mandamus with amendments thereto filed by the said
parties. _
And I do further certify that the attorney f.or
page 178 ~ The Board of Supervisors of Nansemond County
and V. G. Eherwine, E. T. Holland, M. E. Godwin,
~- 0. Parker and F. E. Parker, constituting the said board,
the defendants, and the attorney for E. Jordan Taylor, W.
W. Jones, H. L. Deans, K. E. Brinkley, Walter Hurff, W. R.
-Old, W. A. J akeman and J. G. Eberwine, petitioners, had reasonable notice, in writing, of the time and place when said report of the testimony and other incidents of the trials would
be entered ·and presented to the undersigned for verification and that the said report was so presented to me on
pctober 18, 1932.
Given under my hand this 22nd day of October, 1932.
JAMES S. McLEMORE, Judge.
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I, John H. Powell, Clerk of the Ci.reuit Court of Nans·emond
County, Virginia, do hereby certify that the foregoing c«>py
of the report of testimony and other incidents of the trials
in the case of C. B. Godwin, Sr., S. Q. Bunkley and T. H.
Adams vs. The Board of Supervisors of N ansemond Oounty,
and V. G.. Eberwine, E. T. Holland, ]\If .. E. Godwin, P. 0.
Parker and F. E. Parker, constituting the said board, and
in the case of E. Jordan Taylor, W. W. Jones, H. L. Deans,
K. E. Brinkley, Walter Hurff, W. ·R. Old, W. A. Jakeman
and J. G. Eberwine vs. The Board of Supervisors of Nansemond County, consolidated by agr·eement of all the parties,
was filed with me as Clerk of said Court on the
page 179 } 22nd day of October, 1932.
JOHN H. POWELL,
page 180 }

~Clerk.

And afterwards, to-wit: In the said Circuit
Court on the 27th day of January, 1933:

C. B. Godwin, Sr., et al., Petitioners,
vs.
The Board of Supervisors of N ansemond ·County, et al., De"fendants.

E ..Jordan Taylor, et al., Petitioners,
vs.
The Board of Supervisors of Nansemond County, Defendant.

ORDER.
This day eame the parties by their attorneys, and the de. fendant, The Board o0f Supervisors of N ansemond County, by
its attorney, asked leave to file as of the 22nd day of October, ·
1932, its objections and exceptio~s in the words and :figures
following: ·
''The defendant, The Board of Supervisors of N ansemond
County, objoots ·and excepts to that part of the certificate of
the Judge of this c.ourt certifying, on the 22nd day of October,
1932, the report of the testimony and other incidents of the
trials which reads as follows :
'And I do further certify that the petition for mandamus
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mentioned in the foregoing order entered August 25, 1932,
as having been filed by ·C. B. Godwin, Sr., S. Q. Bunkley and
T. H. Adams 'vas the original petition for mandamus with
amendments thereto filed by the said parties ..'
on the following grounds,.
page 181

r

to-wit~

That the original petition was the only petition
ever ·filed in these proceedings;

That no amended petition was eyer filed and no amendments made to the original petition as filed, all of the proceedings being shown by the stenog-raphic report of the testimony
and· ot.her incidents of the trials, and tha.t the testimony and
other incidents of trials show that no amendments were· made
in ·Open court;
That no order has been entered in these proceedings amending the original petition, or allowing an. amended petition to
be filed, and that the report of the testimony and other incidents of the. trials shows that counsel for the petitioners,
C. B. Godwin, Sr., -et ·als., abandoned the question of amendments, and the said petitioners made themselves parties defendant to the petition of E. Jordan Taylor, et als.;
That the alleged amendments were not inserted in the original petition until the 30th day of August, 1932, which was five
(5) days after the final order was entered;
And further objects and excepts to the Clerk of the Circuit Court certifying as ,a part of the rooord any proceedings
in reference to an amended petition, on the grounds that no
·amended petition has been filed and no order has been entered in reference to same; that there were no proceedings in
said ·Clerk's Office in reference to an amended petition, and
that the Clerk has no power to add to, or subtract from, the
record ·as it now stands, but can certify only the actual proceedings as shown by the record in his of·fice.''
page 182 ~ and the petitioners, C. B. Godwin, Sr., S. Q. Bunkley- and T. H. Adams, by their attorney, thereupon
obj-ected to said leave being granted on the ground that, while
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objections and exceptions were made on the 22nd day of October, 1932, they were not reduced to writing at that time
and filed and that, -a.s the term of court during which the said
certificate was made and the order filing said report was entred has ended, the request no'v for leave to file objections
and exceptions comes too late : Whereupon it is ordered that
the objections of the said petitioners be overruled and that
leave be granted the said defendant to ·file as of the 22nd day
of October, 1932, its said objections and exceptions, to which
ruling the said petitioners excepted. And thereupon, the said
objections and exceptions of the defendant, The Board of
Supervisors of Na.nsemond County, being argued, the court
4oth ov·errule all of· the said objections and exceptions, to
·
which ruling the said defendan~ excepted.
page 183

~

In the Clerk's Office of the Circuit Court of
Nansemond County, on the 31st day of January,

1933.
I, John H. Powell, Clerk of the Circuit Court of Nansemond
County, Virginia, do certify that the foregoing is a true transcript of the record in the case of C. B. Godwin, Sr., S. Q.
Bunkley and T. H. Adams, petitioners, vs. The Board of Supervisors of Nansemond ·County, and V. G. Eberwine, E. T.
Holland, J\ti. E. Godwin, P. 0. Parker and F. E. Parker, constituting the said board, defendants, and in the case of E.
Jordan Taylor, \V. ,V. Jones, H. L. Deans, K. E. Brinkley,
Wa.Iter·Hurff, vV. R. Old, W. A. Jakeman and J. G. Eberwine
petitioners, vs. The Board of Supervisors of N ansemond
County, defendant, consolidated by agreement of all parties,
lately pending in said Court.
I further certify that the same was not made up and completed and delivered until The Board ·Of s:upervisors of
N ansemond County, and y. G. Eberwine, E. T. Holland, M.
E. Godwin, P. 0. Parker and F. E. Parker, constituting the
said board, defendants, and E. Jordan Taylor, W. W. ;jones
H. L. Deans, K. E. Brinkley, vV alter Hurff, W. R. Old, W.
A. J-akeman and J. G. Eberwine, petitioners, had received
due notice thereof and of the intention of C. B. Godwin, Sr.,
S. Q. Bunkley and T. H. Adams, petitioners, to apply to the
~upreme .Court of Appeals for a writ of error to the judgment
111 the said consolidated eases.
page 184 ~

JOHN H. POWELL, .Clerk.
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Costs in Circuit Court :
Petitioners ·C. B. Godwin, Sr., S. Q. Bunkley and T. H.
Adams (including $29.00 cost of this record) ...... $41.65

·Petitioners E. Jordan Taylor, "\V. W. Jones, H. L.
Deans, E. 1{. Brinkley, Walter llurff, W. R. Old, W.
A. J akema.n and John G. Eberwine ............... $ 6.40
Defendants The Board of Super~isors of N ansemond
· ·County, a.nd V. G. Eberwine and others, constituting
the said board . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 2.25

T·OTAU ............................. $50.30
A Copy-Teste:

H. STEWART JONES, C. C.
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