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IN THE

Supreme Court of Appeals of Virginia
AT RICllllOND.

Record No. 1521
THE EMPLOYERS' LIABILITY ASSURANCE CORPORATION, LIMITED, Plaintiff-in-Error,
vs.
RUTH TAYLOR, Defendant-in-Error.

To the Honorables Justices of the Supreme Cou.rt of .Appeals
of Virginia:
Your. petitioner, The Employers' Liability Assurance Corporation, Limited, respectfully represents that it is aggrieved
by a final judgment of the Law and Equity Court of the City
of Richmond, rendered against it in favor of the plaintiff
for the sum of six hundred and forty-nine dollars and fifty
-cents with interest thereon from the 1st day of February,
1932, until paid, and costs, in an attachment proceeding depending in the said court, wherein the said Ruth Taylor was
the plaintiff and Richard .S. Bushnell, a non-resident of this
State, was the principal defendant and petitioner was co-defendant. A transcript of the record of the said case is herewith exhibited.
STATEMENT OF F ACT.S'.
Ruth Taylor, proceeding under section 6383 of the Code,
on February 15th, 1933, filed her petition in the clerk's office
of the Law and Equity Court of the City of Richmond for an
attachment and summons ag·ainst Richard S. Bushnell, a nonresident of this State, as the principal defendant, and The
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Employers' Liability Assurance Corporation, Limited, as codefendant. In her petition for an httachme~t, the said .Ruth
Taylor, after stating. that the said Richard S. Bushnell, on
August 11, 1931, negligently ran his automobile over and..
against Calvin Taylor on Fifth Street,. at or near it.s intersection with Franklin Street; in the City of Richmond, and
injured him, alleged:
''That an action at law was instituted in the La1'\ a:qd Equity
Court of the City of Richmond b'y the said Calvin' Taylor under the style of Calvin Taylor, an infant, who sues by Ruth
Taylor, his mother and next friend, plaintiff, vs. Richard S.
Bushnell, defendant,· in the sum of $25,000.00; that said action at law was tried before a jury in said court and a verdict
rendered in favor of the plaintiff against the defendant on
the 20th day of January, 1932, awarding to the plaintiff
$2,000.00 damages. That in said ·action at law no recovery
was had for medical, hospital and doctors' bills incurred by
Ruth Taylor, the plaintiff in this attachment. That the plaintiff in this attachment has expended or is obligated to expend
the Slim of $649.50 for such medical, hospital and doctors bills
incurred by reason of the negligence of the principal defendant herein~efore set forth.'' (R., p. 3.)
The said Ruth Taylor further alleged that she was entitled
to or ought to recover of the said Richard S. Bushnell, the
principal defendant, at least the sum of $649.50, with intere~t thereon from the 1st day of February, 19'32, until paid;
that the said Richard S. Bushnell was not a resident of the
State of Virginia, but a resident of the State of 1\{assachusetts, .and that he ~ad estate or debts owing hi~ in the City
of Richmond. The petition for the attachment contained the
following prayer:
··
. ''Wherefore your petitioner asks for an attachme~t against
the estate, real and personal, of f;aid principal defendant in
the State of Virginia, and more particularly against the personal property of said principal defendant now in the possession and under the control of The Employers' Liability Assurance Corporation, Limited, who is also indebted to· said Richard S. Bushnell in the sum of $1,000.00, a.nd whom your petitioner prays may be made co-defendant to these proceedings
and required to answer under oath and disclo~e its indebtedness to the said Richard S. Bushnell and what property belonging to the principal defendant is now in tfs possession
or under its control; that the said property, or so much thereof as may be necessary to satisfy the claim of your petitioner,

--·-----~
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be sold by order ~f this court" and applied in satisfaction
thereof; that judgment be entered against said co-defendant
in the sum of $649.50, with interest thereon from the 1st day
of February, 1932, together with. the costs in this proceeding." (R., p.·4.)
The attachment and summons were served on Richard S.
Bushnell, the principal defendant, on February 21st, 1933, hi
the Town of Brookline, in the State of 1\fassachusetts, but
he never appeared either in person or by attorney. (R., pp. 7,
39.) And the attaehment and summons against The Employers' Liability Assurance Corporation, Limited, co-defendant,
were served on the Secretary of the Commonwealth. (R.,
p. 8.)
On March 10, 1933, The Employers., Liability Assurance
Corporation, Limited, co-defendant, filed in .the clerk's office
its answer under oath as follows:
, ·
"(1) That upon the date of service of the writ of attachment in this proceeding upon your Respondent, to-wit, the
16th day of February, 1933, that it, viz: The Employers' Liability Assurance Corporation, Ltd., at the time of the service of the attachment aforesaid was not indebted to the Principal Defendant, or had in its possession or control any goods
chattels, money, securities or other effects real, personal,
legal, equitable or anything· belonging. to said Principal de-fendant, Richard S. Bushnell.
''And now having· fully answered it prays to be dismissed
with its costs expended.'' (R., p. 10.) ·
The Employers' Liability Assurance Corporation, Limited,
having filed its answer heard nothing further about the matter until a copy of an order entered July 14, 1933, was served
upon Wallace C. Anderson, a representative of the company
· in Richmond, Virginia. The order entered by the court on
July 14, 1933, was a personal judgment against Richard S.
Bushnell, the principal defendant, and by an addition thereto
The Employers' Liability Assurance Corporatjon, Limited,
co-defendant, was required to appear -before the court on October 16, 1933,-.at ten o'clock A. M. to be examined as to what
effects or property it had in its possession belonging to ·the
said Richard S. Bushnell. The said order of July 14, 1933,
is as follows :
''This day came the plaintiff, by counsel, ·and the defendant, Richard S. Bushnell, being solemnly called and not ap~
pearing, and the plB:intiff not demanding a jury for the trial
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of this proceeding, and the court having· heard· the evidence,"
it is consid~red by the court that the plaintiff recover against
the prineipal defendant, Richard S. Bushnell, the sum of six
hundred and forty-nine dollars and :fifty cents ($649.50), with
interest thereon from the first day of February, 1932, and her
costs by her about her suit in this behalf expended.
''And it appearing to the court that the co-defendant The
Employers' Lability Assurance Corporation, Ltd., filed its·
answer herein on the lOth day of 1\{arch, 1933, stating that it
'vas not indebted to the principal defendant in any amount
or had in its possession any property belonging to the said
principal defendant, and it being suggested to the court by the
plaintiff by counsel, that the said co-defendant has not fully·
diRclosed the property or effects in its hands belonging to
the said principal defendant, it is ordered that the said eodefendant, The Employers' Liability Assurance Corporation,
Ltd., do appear before this court on the 16th day of October,
1933, at ten o'clock A. M. to be examined as to what effects
or property it has in its hand belonging to the said principal
defendant.
"It is further ordered that a copy of this order be served
upon Wallace C. Anderson, representative of said The Employers' Liability Assurance Corporation, Ltd." (R., p. 12.)"
The judgment rendered against the said Richard S. Bushnell, the principal defendant, was a personal judgment, and
at the time it was entered he was a non-resident of this State
and had not appeared either in person or by attorney, and
the court had no jurisdiction over him. (R., pp. 39. .40.)
In obedience to the said order of July 14, 1933, The Employers' Liability Assurance Corporation, Limited, co-defendant, appeared in court on October 16, 1933, and denied
that it was indebted to the said Richard S. Bushnell, the principal defendant, or had in its possession or under its control
any property of any kind belonging to him. But it admitted ·
tl,Rt the said Richard .S. Bushnell held. an Automobile Policy
in the cornpany, which was issued to him at Brookline, 1\{assachuf::etts, and exhibited to the court a true copy thereof. (R.,
p.~ 15, 16, 17.)
· -On Pecember 13, 1933, the court entered the following orde!P: ..... ,
0

(:

~

'· r

~

·'·r,'This. _day came the plaintiff, by counsel, and it having been.
suggested to the court that the order entered herein on the
l4~~~·day,.o£ July, ~933, i~ susceptible to misconstruction, the
court ,-now pro-ceedmg to mterpret and declare the true intent
and effect of said order doth declare that the same shall not
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operate as a personal judgment against the said principal
defendant, Richard S. Bushnell, but as establishing the
amount in which the said Bushnell was liable to the plaintiff
which might be enforced against the effects, interest, property or estate of the said Bushnell in the hands of the co-defendant. And also came the co-defendant, The Employers'
Liability Assurance Corporation, Ltd., by counsel, in response
to the order entered herein on July 14, 1933, that it do appear to be examined as to what effects or property it has in
its hands belonging to the said principal defendant, Ri-chard
8'. Bushnell, and exhibited to the court and filed. an authentiPated copy of Automobile Policy No. MX267201 in said company issued to 1-tichard S. Bushnell. And neither the plain.;.
tiff 11or the said co-defendant demanding a jury, but agreeing that the whole matter of la.w and fact should be heard and
determined by the court, and the court having heard the evidence and being of the opinion that under the provisions of
the above insurance policy liability for the claim of the plaintiff attached to the said co-defendant on the date of the accident, to-wit: August 11, 19·31, doth so decide and it· appearing to the court that said policy was in full force and effect
on the date of .said accident and that the liability of the codefendant under said poJicy is in a greater sum than the said
claim of the plaintiff against the principal defendant, it is
therefore considered by the court that the plaintiff, Ruth Taylor, do recover of The E1nployers' Liability Assuran-ce Corporation, Ltd., the sun1 of $649.50, with interest thereon from the
1st day of ]'ebruary, 1932, until paid, and the costs of this
proceeding, which shall be in full payment of all claims asserted by the plaintiff against the said principal defendant.
And thereupon the said co-defendant, The Employers' Lia:bility Assurance Corporation, Ltd., moved the court to set
aside the judgment herein entered upon the ground stated in
writing- and berewith made a part of the record in this proceeding, which motion the court overruled, and to which rul-:
ing of the court. the said co-defendant, by counsel, excepted.
* * • " (R., pp. 13-14.)
The grounds upon which the Employers' Liability Assur. ance Corporation, Limited, moved· the court to set aside the
said verdict are set out in the Certificate of Exceptions. (R.,
pp. 39-40.)
.
The Automobile Policy issued by The Employers' Liability
Assurance Corporation, Limited, to the said RichardS. Bushnell provides as follows:

'' Insurin,q Clause 1. To provide insurance in accordance
and as required by chapter 346 of the Acts of 1928 of

w~th
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the Commonwealth of ~Iassachusetts, and all acts amendatory thereof and supplementary thereto, and in addition
''To settle or defend in the manner hereinafter set forth
against claims resulting· from the liability imposed by law
upon the Assured and/or any person responsible for the operation of the nan1ed Assured's motor vehicle or trailer described herein with his express or implied consent to pay
damages to others for bodily injuries, including death at any
time resulting therefrom or consequential damages consist-.
ing of expenses incurred by a husband, wife, parent or guardian for medical, nursing, hospital or surgical services in
connection with or on account of such bodily injuries or death
sustained during the term of this Policy by any person and
arising out of the ownership, operation, maintenance, control or use upon the ways of the Commontvealth of Massachu.c;etts of such motor vehicle or trailer, and (Italics supplied)
"To pay and satisfy judgment rendered against the assured in legal proceeding·s defended by the Corporation and
to protect the Assured against the levy of the executions issued against the assured upon the same, all subject to the
limits expressed in Item 8 of the Declaration. * • tt

''II. Exclu.3ion. The insurance provided in Insuring Clause
I of this Policy shall not cover:
"(1) Injuries or death arising out of the o_wnership, operation, maintenance, control or use of the motor vehicle or
trailer described herein, elsewhere than upon the ways of the
Commonwealth of Massachttsets. (Italics supplied.)

"PART II. EXTRA TERRITORIAL LIABILITY COVE·RAGE.
"lnsurin,q Cla'ltse II. In addition to the insurance provided
by Insuring Clause I of this Policy.
"To settle or defend in the manner hereinbefore set forth
against claims resulting from the liability imposed upon the
assured by law for damages on account of bodily injuries, including death at any time resulting therefrom, accidently sustained by any person or persons within the limits of the
lTnited States of America or the Dominion of Canada elsewhere than npon the ways of the ·Commonwealth of Massachus·etts, except those excluded hereinafter, and
''To pay and satisfy judgments rendered against the Assured in legal proceedings defended by the corporation and
to protect the Assured against the levy of executions issued
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against the Assured upon the same, all subject to the limits~
expressed in Items 8 of the Declarations." (R., pp. 23-24.)
The foregoing is a fair statement of the facts· shown by the
record, we respectfully submit.

ASSIGNMENT OF ERRQR.S.
(1) The court had no jurisdiction of Richard S. Bushnell,
the principal defendant, and no power to enter judgment
against him, and the judgment rendered against him was null
and void, and of no effect.
·
(2) The Employers' Liability Assurance Corporation,
Limited, the co-defendant, wa.s not indebted to or have in its
possession property, real or pe1·sonal, belonging to the said
principal defendant at the time this suit was instituted, and
the court had no right to order it to pay the plaintiff the sum
of $649.50 with interest from February 1, 1932, and costs.
(3) The ·Conrt erred in entering judgment against The Employers' Liability Assurance Corporation, Limited, for ·the
sum of $649.50 with interest thereon from February 1, 1932,
and the judgment is plainly wrong.
(4) The Court erred in holding that The Employers' Liability Assurance Corporation, Limited, was liable to the plaintiff· by reason of the Automobile Policy and in requ~ring it
to pay her the sum of $649.50 with interest thereon from Feb~
ruary 1, 1932, and costs.

ARGUMENT.

vVe shall discuss the several assignments of error in the
order named.
(1)
The plaintiff, Ruth Taylor, filed her petition for· an attachtnent in the manner provided by section 6383 of the Code.
She alleged that Richard S. Bushnell, the principal defendant, was a re$ident of the State of Massachusetts, and that he
had estate or debts owing to him in the City of Richmond,
Virginia. Process against the said Richard S. Bushnell was
. Rerved in the State of J\fassachusetts in the manner provided
bv section 6071 of the Code, which service had the same effect, and no other, as an order of publication duly executed.
(R., p. 39.) (Code 1919 section 6071.) The said Richard 8.
Bushnell never appeared either in person or ·by attorney.
(R.., p. :39.) It is clear, therefore, that the court had no juris..

Supr~m~
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diction over him. The Employers' Liability Assurance Corporation, Lhnited, the co-defe-ndant, filed its answer to the
plaintiff's petition l\1:arch 10, 1933, and denied that it was indebted to the said RichardS. Bushnell, the principal defendant, or·had in its possession or under its control any estate,
real or personal, belonging to him. The proceeding was strictly
in rem and the power of the court to proceed in the matter
at all depended entirely upon its having acquired jurisdiction over property or effects belonging to the said principal
defendant. (Code 1919, Section 6379.) If there was no prop~
erty or effects in .the possession of the co-defendant the court
had no jurisdiction to do anything ~nd should have dismissed
the plaintiff's petition for want of jurisdiction.
In .Abel vs. Smith, 151 Va. 568, ·Crump, P., speaking for the
court, said :
· ''It is fundamental in Virginia that when an attachment is
upon the ground of non-residence of the defendant,
no Virginia court has jurisdiction, unless there is personal
service or appearance, otherwise than by the e~istenc~ o~
property belonging to the non-resident within the jurisdic-:
tion of the court. In other 'vords, it is a proceeding in rem,
and the jurisdiction of the court to proceed at all depends
entirely upon its having acquired jurisdiction ov:er the res •
~ought

...

"

In Culbertson vs. Stevens, 82 Va. 408, the court said:
l'The appellee, Stevens, had no estate, right, title or interest- in or to the land ~ttached in this suit, and appellant's
bill was properly dismissed for want of jurisdict_ion. It is the
attachment that gives tl1e jurisdiction, and if there was nothing to attach there is no ground for jurisdiction.''
In Coopet· vs . .Reynolds' Lessee, 10 Wall. 308, 19 L. Ed. 931,
Justice 1Yiiller, delivering the opinion of the court, said~

Mr~

''.Jurisdiction of the person is obtained by the service of
process, or by the voluntary appearance of the party in _the
progress of the cause.
",Jurisdiction· of the res is obtained by a seizure under
process of the court, whereby it is held to abide such order
as the court may make concerning it. * * *
· "If the defendant appears, the cause -becomes mainly a suit
in persona~m, with the added incident, that the property at.:
tached remains liable, under the control of the court, to answer
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to any demand which may be established against the defendant by the fiual judgment of the court. But, if there is no
appearance of the defendant, and no service of the process
on him, the case becomes, in its essential nature, a proceeding in rem, the only effect of which is to subject the property
attached to the payment of the demand which the court may
find to be due -to the plaintiff. «< • *
"Second, the court, in such a suit, cannot proceed unless
the officer binds some property of defendant. A return, that
none can be found, is the end of the case, and deprives the
court of further jurisdiction, though the publication may
have been duly made and proven in court.
''Now, in this class of cases, in what does the jurisdiction
of the court depend! It seems to us that the seizure of the
property, or that which, in this case, is the same in effect, the
levy of the writ of attachment on it, is the one essential requisite to the jurisdiction, as it, unquestionably, is in proceedings purely in rem. Without this the court can proceed
no further, with it the court can proceed to subject that property to the demand of plaintiff. * * * "
·
.
In Pennoyer vs. Neff, 95 U. S. 714, 24 L. Ed. 565, Mr. Justice Field, speaking for the court, said:
"The State, having within its territory property of nonresidents may hold and appropriate it to ratify the claims
of its citizens ag·ainst them; and its tribunals may enquire
into their obligations to the extent necessary to control the
disposition of the property. If non-residents have no property in the state, there is nothing upon which the tribunals
can adjudicate.''
''Process from the tribunals of one State cannot run into
another State, and surmnons parties there domiciled to leave
its territory and respond to proceedings against them; and
publication of process or notice within the State in which the
tribunal sits cannot create any greater obligation upon the
non-resident to appear. Process sent to him out of the state,
and process published within it are equally unavailing in
proceedings to establish his personal liability.''
In 6 Corpus .) uris., p. 213, this is said:
"In an attachment suit, where there is no personal service
on the defendant, a levy is essential to give the court jurisdiction to proceed to judgment, and a simulated levy upon
property to which defendant has no claim of right will not
have the effect of constructive notice to him so as to authorize the court to proceed to judgment.''
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In a note in 6 Corpus Juris., p. 213, is the following quotation from T1tells vs·. Torras, 113 Ga. 691:
''In attachn1ent cases the levy takes the place of service.
When no steps have been taken in an attachment case to acquire jurisdiction of the defendant's person, and he has not
appeared anu answered or otherwise submitted hin1self to the
jurisdiction of the court, the court is without jurisdiction
to render a judgment until there has been a la,vful seizure
of property owned by him within the jurisdiction of the court,
and then only after a lawful return of such seizure has been
duly entered.''
The prin<~ipal defendant, we have said, did not appear in
person or by attorney. The court, therefore, had no jurisdiction over lJhu. The Employers' Liability Assurance Corporation, Limited, co-defendant, we have pointed out, did appear and file an answer denying that it was indebted to the
principal defendant or had in its possession property belonging to him. If the court was not satisfied with the answer
fjled by The Employers' Liability Assurance Corporation,
Limited, it should have proceeded in the manner provided by
law to ascertain. whether or not it was indebted to the principal defendant, or had in its possession or control any goods,
chattels, money, securities or other effects belonging to him.
Code 1919, sections 6398, 6399 and 6400. This would necessari]y follow because the proceeding was in ren~, and the jurisdiction of the court to proceed depended solely upon its having acquired jurisdiction over property belonging to the princ.ipal defendant.
It appearH, however, that the court took no notice of the
answer of The Employers' Liability Assurance Corporation,
Limited, beeause on July 14, 1933, it proceeded to hear the
case against the principal defendant and entered a personal
jndg·ment ag·ainst him in favor of the plaintiff for six hundred
and forty-nine dollars and fifty cents with interest thereon
from the 1st day of February, 1932, and costs. (R., p. 12.)
And then, on thP. same 'day, on the suggestion of counsel for
the plaintiff that The Employers' Liability Assurance Corporation, Limit4?d, had not ''fully disclosed the property or
effects in its hands, belonging to the principal defendant",
the court entered an order requiring it to appear on October
16th, 1933, ''to be examined as to what effects or property
it has in its hand belonging to the said principal defendant". (R., p. 12.)
In ·response to the order, The E;mployers' Liability Assurance Corporation, Limited, appeared and it then and there
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contended: (1) that the judgment which had been entered on.
July 14, 1933, against the said principal defendant was a. personal judgment and was null and void; and (2) that it was
not indebted to the principal defendant and had no property
or effects in its possession belonging to him .
. It is clear, we respectfully submit, that the court had no.
jurisdiction over the principal defendant, who ,'vas a citizen
of Massachusetts. He had not been served with process in
this State and never appeared either in person or by attorney. It is equally clear that if the court did not have jurisdiction of the principal defendant, then the judgment entered against him was a nullity.
In Preston vs. Legard, 160 V a. 364, Chinn, J., delivering
the opinion of the court, said :
"It is well settled that the issuance and service of process
in the manner prescribed by law, unless waived, is essential
to the jurisdiction of all courts. Hess vs. Gale, 93 Va. 467,
25 S'. E. 533; Stauntoti Perpetual Bldg., etc., Co. vs. H oden,
92 Va. 201, 23 S. E. 285; Underwood vs. Me Vei,qh, 23 Gratt.
409. *

* * ."

In Long vs. Long, 151 Va. 156, Campbell, J., speaking for
the court, said:
"In Black on Judgments, Vol. 1 (2nd Ed.), Section 242,
it is said: 'Besides jurisdiction of the person of the defendant and of the general subject matter of the action, it is necessary to the validity of a judgment that the court should have
had jurisdiction of the precise question which its judgment
assumes to decide, or of the particular remedy or relief which
it ass:umes to grant. * '*' Jurisdiction may be defined to be
the right to adjudicate concerning the subject matter in the
given case. To constitute this there are three essentials.
First, the court must have cognizance of the class of cases to
which the ope to be adjudged belongs. Second, the proper
parties must be present. And third, the point decided must
be, in substance and effect, within the issue.''
ol!c

In Beck vs. 8en~one8' Admr., 145 Va. 429, Burks, J., de•
livering the opinion of the court, said:
"It is true that in each of the cases cited the question arose
on direct appeal, but the main point decided in each case was
that the service was valid. If invalid, then the court never
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acquiredjurisdiction of the defendant, and the judgment was
void ..
"It·is conceded .by all the authorities that if a judgment
is void, it may be assailed anywhere, at any·time,i~ any way,
by ·anybody. It is immaterial whether the assault be direct
or collateral. It is a nullity and may be treated as such.
~

* • ,,

In Lavell and Jordan vs. M oCurdy, 77 Va. 763, the court.

said:
• " • oet. •
In the first place, for reasons already stated, it
could only be treated as a judgment rendered without service
of process, and, therefore, void. Kyle vs. Ford, 2 Rand. 1;
Hicknl,rhn vs. LarkeJ!, 6 Gratt. 212; Underwood vs. McVei,qh,
23 Gratt. 418; Gray vs. Stu,art & Palmer, 33 Gratt., and Wode
vs. Hancock, 76 Va. 620. In the last named case, Burks, ·J., delivering the opinion of this court, said : 'A void judgment is
ex vi termini a nullity, and may be so declared and treated
by this court, and every other, when the validity or invalidity
of the judgment is a question to be determined, either in a
direct or collateral proceeding'. • • • Eyery judicial act, to.
be operative and -binding as such, must have the sanction of
law; and every act of any court, without authority of law, or
in excess of its lawful jurisdiction, though the parties affected
and the subject ordinarily within such jurisdiction, is void
and of no effect.''

In Graty vs. Stuart & Palmer, 33 Gratt., the court said:
'' • * * The judgment against Preston was not an erroneous judgment; but it was a v:oid judgment. There is a
manifest distinction between an erroneous judgment and a
void judgment. The first is a valid judgment though er. roneous, until reversed, provided it is the judgment of a court
of competent jurisdiction. · The latter is no judgment at all.
It is a mere nullity. The .first cannot be assailed in any
other court but an appellate court. The latter .may be assailed in any court anywhere, whenever any claim is made or
right asserted under it.
''In the case before us the judgment against Preston was
a void judgment, a mere nullity. It is conceded that no pro-.
cess ·was ever served upon him. 411 ~ • ' '
See also Linkous vs. Stevens, 116 V a. 898; Barnes vs. Ame rican Fert. Co., 144 Va. 692; Cooper vs. Reynolds' Lessee, 10
WaH. 308, 19 L. Ed. 931; Pennoyer ,.s. Neff, 95 U. S. 713, 24
L. Ed. 565.
·
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The Employers' Liability Assurance Corporation, Limited,
co-defendant, was not indebted to the principal defendant,
and never had in its possession or control any goods, chattels, money, securities or other effects belonging to him. If,
as co-defendant, the company was not indebted to and did
not have in its possession any property which belonged to the
principal defendant, then it could not be held liable. Code,
1919, sections 6379-6398; Freitas vs. Griffith, 112 Va. 343.
The plaintiff never contended, so far as we know, that the
co-defendant was indebted to the principal defendant, but the
claim was advanced that the said Richard S. Bushnell held
an automobile policy in The Employers' Liability Assurance
Corporation, Limited, and, therefore, it should be held liable.
The conclusive answer to such contention is that the policy
did n:ot constitute a debt and could not be attached. F·reitas
vs. Griffith, 112 Va. 343; Boisseatzt vs. Bass, 1.00 Va. 207; Coolter ·vs. Willard, 156 Va. 79; Co1nbs vs.l1unt, 140 Va. 627; Fentress vs. Rutledge, 140 ·va. 685.
·where the attachment rests entirely upon the non-residence
of the principal defendant, as it does in the instant case, the
co-defendant is practically in the· position of a garnishee.
Code 1919, section 6398; Abel vs. Smith, 151 Va. 568.
The debt mentioned in the attachment statutes means an
absolute fixed liab-ility owing from the co-defendant to the·
principal defendant at the time of the service of the writ, ·
which is then due and payable, or payable at some future
date.
In Boisseau vs. Bass, 100 Va. 207, Harrison, J., delivering
·
·
the opinion of the court, saiCl :
''In Freeman on ·Executions·, the learned author says:
'Debts which are due contingently, and which therefore may
never become due are not subject to garnishment. * * ·* It is
well settled in England, under the process of foreign attach-·
ments, that no lien can be acquired upon a debt the very ex-·
istence of which is dependent upon a contingency, fo.r the
very satisfaetory reason that it is no debt.' 1 Freeman Executions, Sec. 164.
'' A.fter laying down the well-recognized rule of law that
an existing debt, not due at the service of the. writ,. but which
is certain to become due· at a future pe·riod, may be reached
both under execution and attachment, it is said: 'This rule
has no application to future contingent liabilities; nor to any
case where the. liability of the defendant to the garnishee de•
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pends upon the performance by. the latter of some condition
precedent, or upon his full compliance with the terms of some
unperformed agreement or contract. The debt itself must be
in existence at the time of the service of the writ, free from
any contingency, and it may so exist, though the time stipulated, for its payment be .very remote. Freeman on Executions, S'ec. 165.
"In Drake on Attachments, Sec. 551, it is said: 'The debt
fro1n ·the garnishee to the defendant, in respect of which it is
sought to charge the former, must more over be absolutely
payable, at present or future, and not dependent on any contingency. If the contract between the parties be of such a
nature that it is uncertain and contingent whether anything
will ever be due in virtue of it, it will not give rise to such a
credit as may be attached; for that cannot properly be called
a debt, which is not certainly and at all events payable either
at the present or some· future period.' ''
·
In F'reitas vs. Griffith, 112 Va. 343, Whittle, J., speaking
for the court, said:
''Proceedings on suggestion are prescribed by sections 3609
to 3613 of the Code, inclusive, and by the terms of these enacbnents the court can make no order against the party
summoned unless he is found to be either indebted to the
execution debtor, or to have estate of such debtor in his possession. • o~t • ' '
In Co1nbs vs. H~tnt, 140 Va. 627, Crump P., delivering the
opinion of the court, said:

"

. ...

"In order to hold the garnishee liable it must be· shown
that there was a present fixed liability upon it to pay the assured for the loss insured against. If the evidence established the fact that the judgment debtor had no right to demand payment of the casualty company under the terms of
the policy, then the trial court properly held that there was
no liability on the garnishee. Freitas vs. Griffith, 112 Va.
343, 71 S. E. 531; Boissea~t vs. Bass, 100 Va. 207, 40 S. Er
647, 57 L. R. A. 380, 93 Am. St. R.ep. 956. ''
The plaintiff in an attachment suit can have no better or
higher rights against the co-defendant than those that the
principal defendant has against him. Rollo vs. Andes· Ins.
Co., 23 Gratt. 509. The plaintiff in the instant case had not

----
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obtained a jndg·ment against the principal defendant, and the
principal defendant had no claim or right that he could have
enfor-ced ag·ainst the co-defendant in this proceeding~ The
court should, therefore, have dismissed the suit.
(3~

The record shows that the automobile policy, introduced in
evidence, was issued to. Richard S. Bushnell, a citizen of Massachusetts, by The Employers' Liability .6.1\.ssurance Corporation, Limited. (R., p. 17.) Insuring 'Clause 1 of the policy
undertook to protect the assured against claims resulting
frm.n liability "imposed by law" upon him, and "arising out
of the ownership, operation, maintenance, control or use ·upon
the ways of the Commonwealth of ~Iassachusetts", and expressly provided that insuring clause 1 of the policy should '
not cover:
"(1) Injuries or death arising out of the ownership, operation, maintenance, control or use of the motor vehicle
* * * described herein, elsewhere than upon the ways of the
Commonwealt~ of]\fassachusetts." (R., pp. 19-20.)

It is plain that Insuring Clause ·r of the policy would not
-cover an accident happening in Virginia, or any place except on the ways of the Commonwealth of Massachusetts.
Part II of the policy contains ''Extra Territorial Liability
Cov~rage",-but the insurance here provided is expressly confined:
''To settle or to defend in the manner hereinafter set forth
against claims resulting from the liability imposed upon the
Assured by law for damages on account of bodily injuries,
including death at any time resulting therefrom, accidently
sustained by any pe1·son or persons within the limits of the
United States of America or the Dominion of Canada elsewhere than upon the ways of the Commonwealth of Massa·
chusetts, except those excluded hereafter, and,
''To pay and satisfy judgments rendered against the Assured in legal proceedings d-efended by the corporation and
to protect the Assured ag-ainst the levy of executions issued
against the assured upon the same, all subject to the limits
expressed in Item 8 of the Declarations." (R., pp. 23-24.)
The claim asserted by the plaintiff against the assured,
Richard S. Bushnell, did not result from liability imposed
upon him by law for damages on account of bodily injuries.

1~
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The plaintiff never received a bodily injury. Her claim was
based on ''medical, hospital and doctors' bills'' for services
allegeQ. t9 have been rendered Calvin Taylor. (R., p. 3.) The
said Calvin Taylor did receive bodily injuries for which he
sued and recovered a judgment for $2,000.00. That was a
liability imposed by law for bodily injuries and was within the
terms of the policy, and the judgment was pai9, long before
the _plaintiff brought her suit. No liability has been imposed
upon the assured, Richard S. Bushnell, by law for damages
Qn account of bodily injuries accidentally sustained by the
plaintiff, and no such liability can be imposed for the plain
reason that she never received a bodily injury. No judgment
had been rendered against the said assured, Richard ·S. Bushnell, and since he was not within the jurisdiction of the court,
th~ court had no power to pronounce a valid judgment against
him. It is plain, therefore, that under the express terms of
.the policy, The Employers' Liability Assurance Corporation,
Limited, could not be held liable to the plaintiff.
In Combs vs. Hunt, 140 Va. 627, ·Crump, P., delivering the
opinion of the court, said:
"According to this g·reat current of authority it has been
uniformly held that the only contracting parties are the asSltred and the indemnity company; that the injured party
is in no sense privy to the contract; that the tenns of the·
policy are clear and unambiguous; that the loss for which
the company agrees to indemnify the assured is plainly stated;
that payment of the judgment by the assured is a condition
precedent to any claim on his part against the insuring company; that the circumstances that the company assumes the
defense. of the damage suit does not alter the terms of its
liability; and that the parties having so contracted with each
other, the courts cannot change the terms of the contract between them. Such is the law accepted by the text writers. 7
Coolev Briefs on Ins. (Supp. Vol.), page 1302; Joyce on Ins.
(2nd Ed.), section 27-B; 2·va. Law Review 475."
In Fentress vs. Rutledge, 140 Va. 685, the court, speaking
through Crump, P., said:
''The policy contract in this case is very dissimilar from
that construed by this court in the case of Combs V§... Hunt,
ante, p. 627, * * * .
·
''The insl!l:ran.ee or indemnity contract in the instant case is
clearly an agreement to indemnify the assured against liability arising out of the claim for damages ag·ainst him, and

Employ~rs'

Liability Assur. Corp., Ltd., v. Ruth Taylor. 17

not merely an agreement to indemnify him against loss actually sustained and paid by him. The policy secures to
the plaintiff 'liability' insurance as disting11ished in many
of the authorities from 'indemnity' or 'loss' insurance. Upon
rendition of the judgment in this case, the amount of the
company's liability to Rutledge became fixed; and it became
indebted to Rutledge for the amount of the judgment, interest and costs, unless it otherwise had a good defense.''
In Indemnity Co. vs. Davis, 150 Va. 778, Crump, P., delivering the opinion of the court, said :
·
''The first assignment of error is to the ruling of the court
refusing to set aside the verdict. The consideratton of this
question· renders essential an understanding of the principles of law applicable to a case of this character. Cases
arising under automobile indemnity or liability policies have,
in the pnst several years, been before the courts with increasing frequency, and while there is lack of harmony in the
decisions in some respects, the general rules of law are fairly
well settled. The policy in the instant case is clearly an insurance contract to indemnify the assured against liability
arising out of claims for damages against him, and not.merely
an agreement to indemnify him against loss sustained and
actually paid by him. The company \vas bound by the terms
of the policy to inde1nnify the assured by paying any loss sustained by him 'by reason of the liability imposed by law' in
case of injury to or the death of third persons, and to pay
as well the court costs in any suit against the assured as also
the interest upon any judgment in the suit. The policy also
contains the usual stipulation that it will defe~d 'in the name.
of and on behalf of the assured all claims or suits for such
dal:nage for which the assured is, or is alleged to be, liable."
Under such a policy the cause of action of the assured is complete and the assured can recover upon the contract as soon
as the liability of the assured has become fixed and established
bJJ a .iudgment against hi1n, .even though he has sustained no
actual pecuniary loss or damage at the time he seeks to recover. 31 Corpus Juris. 438." (Italics supplied.)
In Indemnity Co. vs. 81nall, 154 Va. 458, Campbell, J., speaking for the court, said:
"The act of 1924 was construed in Indemnity Insurance
Co. vs. Davis, 150 Va. 778, 143 S. E. 328, and it was there held
that a similar contention to the one here made by the defendant company was untenable. Our conclusion is that when-
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ever it is made to appear that a judgment has been recovered against a party who clearly comes within the provisions
of the policy fixing the status of an assured, then the liability
of the insurer is definitely fixed, unless, of course, fraud or
collusion is shown in the procurement of the judgment.
"" * '"' "

vVe repeat, the plaintiff in the instant case never obtained
judgment against the principal defendant, the said Richard
S. Bushnell, and could not do so, and since there was no liability which had become fixed and established by a judgment
there could be no liability on The Employers' Liability Assurance Corporation, Limited, it is respectfully submitted.
The act 9f }larch 20, 1924 (Acts 1924, page 504) has no application to the instant case, it is true, because Richard S.
Bushnell was not a citizen and resident of Virginia, but under the Act, no suit can be instituted on a policy until after
judgment has been entered against the person insured. Indernnity Co. vs. Small, 154 Va. 458.
(4)

The judgment complained of is plainly wrong, it is respectfully submitted. The Employers' Liability Assurance Corporation, Limited, was not indebted to the principal defendant, RichardS. Bushnell, and was under no obligation to pay
him anything. No liability had been, or could be, fastened
on him for the want of jurisdiction, yet the court pronounced
judgment against The Employers' Liability Assurance Corporation, Limited, for $649.50 with interest and costs. The
judgment is not warranted by the law and facts, and is plainly
·
_
wrong, we respectfully submit.
There have been many cases arising under automobile liability policies, but we know of no case in which it has been
held in Virginia that an automobile policy, before liability has
been fixed on the insured by a judgment, constitutes a debt
which can be attached under the attachment statutes.
We think it has ·been definitely settled by the decisions that
an insurance company cannot be proceeded against or held
liable as a garnishee until liability has been established by a
judgment against the insured, so that the relation of debtor
and creditor is established between the insurer and the insured. Boissea·u vs. Bass, 100 Va. 207; Freitas vs. Griffith,
112 Va. 343; Oo1nbs vs. Hunt, 140 Va. 685; Fentress vs. Rutled,qe, 140 Va. 688; lnde1nnity Co. vs. Davis, 150 Va. 778;
lndemnitJJ Co. vs. Small, 154 V a.. 458; Coalte·r vs. Willard?
156 Va. 79.

---·'
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We have stated fully the case of The Employers' Liability
.Assurance Corporation, Limited. We cannot add anything
to what has been said and for that reason do not ask an oral
hearing·.
·
·
For the foregoing reasons, your petitioner, The Employers'
Liability Assurance Corporation, Limited, prays that it be
granted a writ of error and supersedeas to the judgment rendered against it and of which it coniplains; that the said· decision and judgment be reviewed by this court and reversed,
and that this court enter sooh judgment as the lower court
should have· entered dismissing the plaintiff's petition; and
that petitioner be granted such further relief as it may be
entitled to according to lawJ and your petitioner will ever
pray, etc.
Respectfully,
THE EMPLOYERS' LIABILITY ASSURANCE
CORPORATION, LIIviiTED, Petitioner,
By Counsel.
DAVID J\!IEADE WHITE,
Attorney for The Employers' Liability
Assurance Corporation, Limited.

I, David Meade White, an atto.rney at law practicing in the
Supreme Court of Appeals of Virginia~ do certify that in
my opinion the foregoing decision and judgment complained
of should be reviewed by the said Supreme Court of Appeals
of Virginia and reversed.
DAVID MEADE WHITE.

I, David Meade White, attorney for The Employers' Liability Assurance Corporation, Limited, do certify that on the
12th day of March, 1934, I mailed to B. H. Turnbull, attorney fo~ the plaintiff in the trial court, a copy of the foregoing
petition.
DAVID MEADE WHITE.
Received March 12, 1934.

M. B. WATTS.
1\.farch 28, 1934. Writ of error and supersedeas awarded
the Court. Bond $1,000.
M. B. W.
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RECORD··
VIRGINIA:
Pleas before the Honorable Robt. N. Pollard, Judge of
the Law and Equity Court of the City of Richmond, held
for .the said City at the Courtroom thereof in the City Hall
· o~i the 29th day of January, 1934.
Be it remembered that heretofore, to-wit: In the Clerk's
Office of the·Law and Equity Court of the City of Richrnond,.
on the 15th day of February, 1933: Came Ruth Taylor, and
filed her Petition for an Attachment and summons again;::;t.
Richard S. Bushnell (Principal Defendant), and F.JID..ployers·
J...~iability Assurance Corporation, Limited (Co-defendant),
w:Q.ich .Pet~tion is in the words and. figures following, to-wit:
''Virginia: · .
In the Law and Equity Court of the City of Richmond.
Ruth Taylor, Plaintiff,
vs.
Richard S. Bushnell, Principal Defendant, and Employers
Liability Assurance qorporation, Limited, Co-Defendant.
To the Honorable Robert

N~

Pollard, Judge:.

Your petitioner, Ruth Taylor, respectfully shows unto Your
Honor'that the said principal.defendant, RichardS'. Bushnell,
is justly and truly indebted to the plaintiff in the sum . of
$649.50, which amount was ~ue and payable on the- 1st day
of F'ebruary, 1932.
That heretofore, to-wit, on and before the 11th
page 2 ~ day of August, 1931, the defendant was the owner
. .
and· operator of a certain automobile upon and along
the streets of the City of Richmond, State of Virginia, and·
especially on and along Franklin Street, at and near its intersection with 5th Street, both public streets in the City of
Richmond, and that being such owner and operator as aforesaid it became and was his duty to operate· his said automobile with ordinary care and caution, to keep his said automobile under proper control, to run and operate the same
at a reasonable and proper rate of speed under the circumstances then existing and to obsev~ the right of way of oth~r.
persons and to g·ive proper and timely warning of the ·ap-
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proa.eh of his said automobile, to keep a proper lookout for
persons then and there using· the said streets, so as to a-v:oid
running into and injuring persons, and particularly Calvin
Taylor, the plaintiff's infant son.
Yet the said defendant, disregarding his said duty and duties aforesaid, did carelessly, negligently, recklessly and unll}wfully run and operate his said automobile Eastwardly on
Fr&nldi:g. Street and thence Southwardly on 5th Street at the
time and place hereinbefore mentioned, without exercising or'"
dinary ca.r~ and caution, without keeping the same under
proper control, at a high, dangerous and excessive rate of
speed. -under the circumstances then existing, without observing the right of way of other persons, without giving timely
and proper warning of the approach of his said automobile
~nd without keeping· a proper lookout for persons then and
there using the said street and streets, and particularly Cal,
vin Taylor, the plaintiff's infant son, who, in the exercise
of ordin.ary care, was crossing the said 5th Street from the
East to the West side thereof in the walkway propage 3 ~ vid~d for pedestrians on the South side of said
Franklin Street; and as a direct and proximate ref$lllt of said carelessness and negligence of the said principal
defendant he ran his said automobile against, into and over
th~ said Calvin Taylor, whereby he was seriously and griev-.
ously injured.
- That an action at law was instituted in the La'v and Equity
Court of the ~City of Richmond by the said Calvin Taylor under the style of Calvin Taylor, an infant, who sues by Ruth
Taylor, his mother and next friend, plaintiff, vs. Richard S.
Bushnell, defendant, in the sum of $25,000.00; that said action at law was tded before a jury in said court and a verdict rendered in favor of the plaintiff against the defendant on the 20th day of January, 1932, awarding to the plaintiff $2,000.00 damag·es. That in said action at law no recovery was had for medical, hospital and doctors bills incurred by Ruth Taylor, the plaintiff in this attachment. That
the plaintiff in this attachment has expended or is obligated
to expend the sum of $649.50 for such medical, hospital and
doctors bills incurred by reason of the negligence of the principal defendant hereinbefore set forth. That the entry of ·
judgment by this Honorable Court, .and the payment thereof
by the said principal defendant, legally established the negligence of the principal defendant and the freedom from neg·ligence of the said Calvin Taylor and the liability of the
said defendant.
That the said Employers Liability Assurance Corporation,
I.Aimited, co-defendant, issued and had outstanding and in
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for-ce at the time of the injury to the said Calvin Taylor by
the principal defendant, a policy of insurance insuring· the
said Richard S. Bushnell against liability or loss by reason
of any accident or injury caused by said automobile which
was being· operated by the principal defendant as
page 4 ~ hereinbefore set out, and that the said contract of
.
insurance was in whole or in part for the benefit of
your petitioner, and that the plaintiff is entitled to or ought
to recover of said principal defendant at least the sum of
$649.50 with interest thereon fr01n the 1st day of February,
1932, until paid.
Your petitioner further alleges that the said principal defendant, Richard S. Bushnell, is not a resident of the S'ta te
of Virginia but a resident of the State of ~Iassachusetts and
has estate or debts owing to said principal defendant within
the City of Richmond, Va.
vVherefore your petitioner asks for an attachment against
the estate, real and personal, of said principal defendant in
the State of Virginia, and more particularly against the personal property of said principal defendant now in the possession and under the control of Employers Liability Assurance
Corporation, Limited, who is also indebted to said Richard
S. Bushnell in the sum of $1,000.00, and whom your petitioner
prays may be made co-defendant to these proceedings andrequired to answer ·under oath and disclose its indebtedness
to the said Richard S. Bushnell and "rhat property belonging
to the principal defendant is now in its possession or under
its control; that the said property, or so much thereof as
may be necessary to satisfy the clain1 of your petitioner, be
sold by order of this court and applied in satisfaction thereof; that judgment be entered against said co-defendant in
the sum of $649.50 with interest thereon from the 1st dav of
February, 1932, together with the costs in this proceeding.
And that your petitioner may have such other, further and
general relief as the nature of the case may require, and your
petitioner will ever pray, etc.
RUTH TAYLOR, Petitioner.
·page 5 } State of Virginia,
City of Ri~hmond, to-wit:

I, I.~. C. O'Connor, a notary public for the state and city
aforesaid, do hereby certify that .Ruth Taylor has personally
appeared before me in my city aforesaid and made oath that
she is cognizant of the facts stated in the foregoing petition
and that they are true.
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Given under my hand this the 9th day of February, 1933.

L. C.

o~coNNOR,

Notary Public..

B. H. TURNBULL,
THOS. A. WILLIAMS,
p. q.
And thereupon the plaintiff sued out an attachment and
summons which, together with the return thereon, is in the
words and figures following, to-wit:
·

T!IE

CO:NI~IONWEALTH

OF VIRGINIA,

To the Sheriff of the City of Richmond-Greeting:
Ruth Taylor, having :filed in the Clerk's Office of our Law
and Equity Court of the City of Richmond, a Petition for an
attachment against l{ichard S. Bushnell (principal defendant), and Employers Liability Assurance Corporation, Limited (co-defendant), to recover of the principal defendant
Richard S. Bushnell, the sum of Six hundred forty-nine dollars and fifty cents, and the said Petition alleging that the
claim of the Petition~r is believed to be· just, and that
page 6 ~ the Petitioner is entitled to or ought to recover, at
the least, the sum of Six hundred forty-nine dollars and fifty cents, with interest thereon from the 1st day of
February, 1932, 'til paid, and that the principal defendant is
not a resident of this State, and has estate or debts owing to
said defendant within the City of Richmond.
Therefore we command that you attach the property mentioned and sought to be attached in the said Petition, to-wit:
the estate, real and personal, of said principal defendant in
the City of Richmond and State of Virginia, and more particularly against the personal property of said principal defendant now in the possession and under the control of Employers Liability Assurance Corporation, Limited, and so
much of the lands, tenements, goods, chattels, money and ef·
fects of the said Richard S. Bushnell, not exempt from exe·
cution as will be sufficient to satisfy the plaintiff's demand
in this attachment, and summon the said principal defendant
Richard S. Bushnell, if he be found within your bailiwick or
any County or City wherein you may hav.e seized property
under and by virtue of this writ to appear before our said
Law and Equity Court of the City of Richmond, at the Courthouse thereof, on the lOth day of March, 1933, and answer
said Petition or state the grounds of his defense thereto. We
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f~ther

cpmman(l Y9ll to ~un.unon th~ aaid JTI~p}py~~ ~ia
bility ·Assurance Corporation, J.Jimited, co-defendant, to appe~r befQre our ~aid L~w and Equity Court of the City of
Richmond, at the Courthouse on the said lOth day of ~{arch,
1933, and submit to an examination on oath touching ita in.,..
debtedness to the said principal defendant and th~ person~l
property of the said principal defe~dant in its possession, or
with the consent of the Court, first obtained, file an answer
in writing, under o~th, rsta~ing whether or not it ia so incl(3bted, an,d, if so, tho a~ou11t thereof and th~ time
page 7 ~ of maturity; or whether it has in its possession any
personal property belonging to the said principal
defendant, and if so, the natur~ and value thereof,
And that you make return thereof on the said lOth day of
1farch, 1~3a,. ·1il:Pd have tbep and there this wrH.. Witness,
J.Juther ,Libby, Clerk of our said Court the 15th day of February, l 9a;3, a:qd in the lp7th year of th~ Cqmmonwealth.
LUTHER LIBBY, Clerk.
]3y IR.A M. B.AER, D. C.
B. H. TURNBULL and
THO~ .A. WILLIAMS,
p. q.
Commonwealth of Massachusetts,
Town of Brookline, to-wit:
I her~by certify that I delivered a true copy of within attachment apd .summons to the princip~l defendant, Richard
S. Bushnell, in person, in the city and st~te aforesaid, on the
21st day of Febr1;tary, 1933.
PEILIP W. J.A.COJ,3S.
Connnonwealth of Massachusetts,
Qou:p.ty of Suffolk, Boston, to-wit:
This day, Philip W. Jacobs, personally appeared before
me Emma Leitiger, a Notary Public in and for the County or
City and S'tate aforesaid, and macle oath that he is not a party
to, or- <?therwise interested in, th~ subject matter in contro-:versy in the within cause, that he s~rved the within attachment and SUilliDOns on the 21st day of February, 1933, by
delivering· a true copy of the same, in writing, to Richard S ..
Bushnell, wh9 is the principal d~fendant herein, in person,
in the Town of Brookline, in the State of Massachupage 8 ~ setts, and Uut-t the saicl Richard 8. Bu~hnell is a non,..
resid~:p.t of the State of Virginia.
PHILIP W. JACQ;BS.
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Subscribed and sworn to before me this 27th day of Feb..
ruary, 1933, in the City of Boston, and State afor~said; in testimony whereof, I have hereunto set my hand and seal the
day, month and year last aforesaid.
(Notarial Seal)
EMMA LEITIGER,
Notary Public.
};ly commission expires Feb. 24, 1939.
(OFFICER'S RETURN AS TO CO-DEFE·NDANT.)
Executed in the City of Richmond, V a. February 16, 1933,
11 :30 A. ltf. by delivering in duplicate a copy of within Attachment to Peter Saunders the .Secretary of the Commonwealth of Virginia and as such Secretary of the Common'vealth the Statutory Agent for Employers Liability Assurance Corporation Limited.
Place of residence and place of business of said Saunders
being in the City of Richmond, Va. Fee of $2.50 paid the
Secretary at time of service.
J. HERBERT MERCER,
Sheriff of· the ·City of Richmond, V a.
By H. HERBERT MERCER, Sheriff.
page 9 ~

And at another day, to-wit: at a Law and Equity
Court of the Oity of .Richmond, held the lOth day of
March, 1933.
This day came as well the plaintiff, by counsel, as the codefendant, by its attorney, and it being· shown to the Court
that the summons and attachment. sued out herein has been
executed upon the said principal defendant and the co-defendant, it is ordered that this proceeding be docketed as to the
said principal defendant and co-defendant.
Thereupon the co-defendant, Employers Liability Assurance Corporation, Limited, by leave of Court filed herein its
answer in writing to the summons and attachment served on
it in this proceeding.
page 10 ~
(lt,iled l\farch lOth, 1933.)
Virginia:·
To The Law and Equity -Court of the City of Richmond.
Ruth Taylor

vs.

Richard S. Bushnell, Principal Defendant, and The Employers' Liability Assurance Corporation, Ltd., Co-Defendant.
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ANSWER OF TilE E~IPLOYERS' LIABILITY ASSURANCE QORPORATION, LTD., CO-DEFENDANT.
Your respondent, The Employers' Liability Assurance Corporation, Ltd., a foreign corporation doing business under
and in accordance with the laws of the State of Virginia for
answer to the petition filed in this matter or so much thereof
as it is advised it is necessary to answer, and with the reservation of all just exceptions hereto, answers and says as follows:
(1) That upon the date of service of the writ of attachment in this proceedings upon your Respondent, to-wit, the
16th day of February, 1933, that it, vjz. the Employers' Liability Assurance Corporation, Ltd., at the time of the service
of the attachment aforesaid was not indebted to the Principal Defendant, or had in its possession or control any goods,.
chattels, money, securities or other effects real, personal, legal, equitable or anything belonging to said Principal Defendant, Richard S. Bushnell.
.And now having fully answered it prays to be dismissed
with its cost expended.
THE El\£PLOYERS' LIABILITY
ASSURANCE CORP., LTD.
By ARTHUR KOPPELMAK,
General Agent.
State of Maryland,
City of Baltimore, to-wit:
~

I, Alice Haase, Notary Public for the City and
State aforesaid do certify that ARTHUR KOPPEL~IAN, General Agent of The Employers' Liability Assurance Corporation, Ltd., appeared before me this day in
my City and S'tate aforesaid and sayeth under oath as follows:
page 11

(1) That he is General Agent of The Employers' Liability
.Assurance Corporation, Ltd., and has authority to make the
foregoing answer.
(2) That the statements made in the foregoing answer are
true and correct according to his information and belief.
And further the affiant sayeth not.
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Sworn and subscribed before me this 1st day of March,
1933.
· My commission expires the 1st day of May, 1933.
(Notarial Seal)

ALICE HAASE,
Notary Public..

DAVID MEADE vV.HITE,
Attorney for The En1ployers' Liability
Assurance Corporation.
page 12
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And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 14th day
of July, 1933.
This day -came the plaintiff, by counsel, and the defendant,
RichardS. Bushnell, being solemnly called and not appearing,
and the plaintiff not demanding a jury for the trial of this
proceeding, and the Court having heard the evidence, it is
considered by the Court that the plaintiff recover against the
principal defendant, RichardS. Bushnell, the sum of Six hundred and forty-nine dollars and fifty cents ($649.50), with
interest thereon from the 1st day of February, 1932, and her
costs by her about her suit in this behalf expended.
And it appearing to the Court that the co-defendant The
Employers' Liability Assurance Corporation, Ltd., filed its
answer herein on the lOth day of March, 1933, stating that
it was not indebted to the principal defendant in any amount
or had in its possession any property belonging to the said
principal defendant, and it being suggested to the Court by
the plaintiff, by counsel, that the said co-defendant has not
fully disclosed the property or effects in its hands belonging
to the said principal defendant, it is ordered that the said codefendant, The Employers' Liability Assurance ·Corporation,
Ltd., do appear before this Court on the 16th day of October,
1933, at ten o'clock A .. ~I., to be examined as to what effects
or property it has in its hand belonging to the said principal
defendant.
It is further ordered that a copy of this order be served
upon Wallace :C. Anderson, representative of said The Employers' Liability Assurance Corporation, Ltd.
And at another day, to-,vit: At a Law and Equity
Court of the ·City of Richmond, held the 13th day
of December, 1933.
.
This day came the plaintiff, by counsel, and it having been
suggested to the court that the order enter-ed herein on the
14th day of July, 1933, is susceptible to misconstruction, the
court now proceeding to interpret and declare the true intent
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and effect of said order doth declare that the same shall not
operate as a personal judgment against the said principal
defendant, Richard S. ·Buslm.ell, . but as establishing the
amount in which the said Bushnell was liable to the plaintiff
which might be enforced against the effects, interest~ prop-·
erty or estate of the said Bushnell in the hands of the codefenQ.ant. And also came the co-defendant, The Employers'.
Liability Assurance Corporation, Ltd., by counsel, in response
to·--the· order entered herein on July 14, 1933, .that it do appear to be examined as to what effects or property it has in .
its hands belonging to the said principal defendant, Richard
S. Bushnell, and exhibited to the ·court and filed an authenticated copy of Automobile Policy No. ~1:X267201 in said company issued- to Richard· S. Bushnell. And neither the plaintiff nor the said co-defendant demanding a jury, but agTeeing that the whole matter of law and fact should be heard
and determined by the court, and the court having heard the
evidence and being of the opinion that under the provision
of the above insurance policy liability for the claim of the
plaintiff attached to the said co-defendant on the dat_e of the
accident, to-wit: August 11, 1931, doth so decide and it appearing to the· court that ~;aid policy was in full force and
effect on the date of said accident and that the liability of
the co-defendant under said policy is in a. greater
page 14· ~ sum than the said claim of the plaintiff against
the principal defendant, it is therefore considered
by the court that the plaintiff, Ruth Taylor, do recover of the:
Employers' .Liability Assurance Corporation, Ltd., the sum
of $649.50, with interest thereon from the 1st day of February, 1932, until paid, and the costs of this proceeding, which
shall be in full payment of all claims asserted by the plaintiff
against the said principal defendant. And thereupon the said
• ~a-defendant, The Employers' Liability Assurance Corporation, Ltd., moved the Court to set aside the judgment herein
entered upon ground stated in writing and herewith made a ·
part of the record in this proceeding, which motion the Court
overruled, and to which ruling of the Court the said co-defe~dant, by counsel, excepted.
·
Upon the further motion of the said co-defendant, by counsel, it is ordered that the judgment this day rendered herein
be suspended for a period of ninety days from this date in
order to enable the said co-def.endant to apply for a writ of
error and supersedeas upon the condition that the said codefendant, "or some one for it, enter into a bond before the
Cl~rk of this Court in the penalty of One Thousand Dollars
with surety to be a.pproYed by said Clerk and conditioned ac-·
cording to law within fifteen days from this date.

Employers~

page 15 }
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AUTOMOBILE POLICY
No. MX 267601
THE EJ\fPLOYERS' LIABILITY
ASSURAN·CE CORPORATION,
Limited
of London, England
UNITED S'TATES BRANCH
EDWARD C. STONE,
Manager and Attorney for the
United States,
BOS.TON, MASS.

Assured RICHARD S. BUSHNELL
Expires December 31, 1931
Premium, $53.35
H. F. MORSE
Manager New England Dept.

F. 0. SARGENT
Assistant :h{anager
1 Liberty Square
Boston, 1\fass.
E. ENDICOTT
page 16 ~ Commonwealth of Massachusetts,
.
Suffolk S.S'.
Personally appeared before me the undersigned authority
in and for said County in said State, F. 0. Sargent, who being duly sworn on oath states that he is Assistant Manager
of the New England Department of the Employers' Liability
Assurance Corporation, Ltd., and declares the attached copy
to be a true and exact copy of a policy of insurance described
as policy MX 267601 issued to Richard S. Bushnell, 1080
Beacon St.,. Boston, :hfass.
FRANIC 0. SARGENT.
Sworn to and subscribed before me Oct. 23rd, 1933.
JAMES E. KEARY,
Notary Public.

(Notarial Seal)

1\fy Commission expires Jun. 25, 1937.
\
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pag·e 17 ~THE EMPLOYERS'' LIABILITY ASSURANCE
CORPORATION, LIMITED,
OF LONDON, ENGLAND.
702
Edward C. Stone, United States
Boston, Massachusetts.

~{anager,

209077

Policy No. MX 26760!'
DECLARATIONS
ITEM 1. Names Assured RICHARDS. BUSHNELIJ
ITEM 2. Address 108 BEACON ST., BROOKLINE,
MASS..
No. Street
City or Town County State
ITEM 3. The names Assured is
IND.
State 'vhether individual, copartnership, corporation, receiver or trustee.
ITEM 4. The names Assured's occupation or business is
ENGINEER
ITEM 5. The Policy period shall be from 12 :01 o'clock A.
M. JAN. 1, 1931, to midnight of December 31, 1931, Standard
time.
ITEJ\ti 6. The motor vehicles and/or trailers covered hereby are principally garaged in the city or town of BROOKLINE, MAS'S. 5
·
ITEM 7. The motor vehicles and/ or trailers covered bv
this Policy and the premium charges therefor are as indicated in the following Schedule of Coverages. The insurance
granted under this Policy applies only to those items for
which a premium charg.e is made as indicated in the Schedule of Coverages.
SCHEDULE OF COVERAGES
Trade Name, Type of
Body and Number of

Model

Engine

Year

Number

Serial
Number

Cylinders

•

Symbol of
Private Car
or Load Capacity
(If Truck)
Seating Capacity
(If Bus)

Chrysler Coupe

1928

R-270739

CL-026-L

X
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PREMIUM

ITEM 7a

ITEM 7b

ITEM 7o

Under Insuring
Clause I

Under Insuring
Clause II

Under Insuring
Clause III

Statutory
Liability
37.00

Excess Statutory
Liability

Extra Territ.orial
Liability

Excess Terrtorial
Liability

4.00

Property
Damage
Liability
12.35

Total Premium, $53.35, Liab., $41.00, P. D., $12.35

ITEM 8. The Corporation's liability in addition to the
sums provided to be paid in Agreement I under this Policy
is limited as follows:
·
(a) Under Insurng Clauses I and/or II for one person receiving bodily injuries, to the sum of FIVE THOUSAND
DOLLARS ($5,000.), and, subject to the same limit for each
person, on account of any one accident causing bodily injuries to more than one person, to the sum of TEN THOUSAND DOLLARS ($10,000.);
(b) Under Insuring Clause III to the actual value of the
property injured or destroyed at the time of such injury or
destruction which shall not -exceed the actual cost of the repair or replacement thereof, and to the actual money loss by
reason of the loss of use of the property injured or destroyed, and in any event to the sum of FIVE THOUSAND
DOLLARS ($5,000.) for any one accident resulting in such
injury to or destruction of such property whetber of one or
more persons.
ITEM 9. The purposes for which the above described motor vehicles and/or. trailers are to be used are : PLEASURE
.AND BUS1NESS
ITEM 10. None of the motor vehicles and/or trailers herein described is or will he rented to others or used to carry
passengers for a consideration during the period of this
Policy, except as follows: NO EXCEPTIONS
ITEM 11. No Company has declined to issue or
page 19 ~ has cancelled motor vehicles liability insurance for
the Named .Assured during the past three years,
except as follows: NO EXCEPTIONS.
Date Issues NOV. 28, 1930.
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THE EMPLOYERS' LIABILITY ASSURANCE CORPORATION, LIMITED, of London, England, .. (hereinafter
called the ·Corporation), in consideration of the premium
hereinbefore stated, ·does hereby agree with the Assured
name-d in the Deelarations as follows:
PART 1.-STATUTORY COVERAGE
INSURING CLAUSE 1.. To provide insurance in accord-·
ance with and as required by Chapter 346 of the Acts of 1925
·of the Commonwealth of J\fassachusetts, and all acts amendatory thereof and supplementary thereto, and in addition
· To settle or to defend in the manner hereinafter set forth
.against claims resulting from the liability imposed by law
upon the Assured and/or any person responsible for the operation of the named Assured's motor vehicle or trailer de:.
scribed herein with his express or implied consent to pay
damages to others for bodily injuries, including death at any
time resulting therefrom or consequential damages consisting of expenses incurred by a husband, wife, parent or guardian for medical, nursing, hospital or surgical services in
connection with or on account of such bodily injuries or death
sustained during the term of this Policy by any person and
arising out of the ownership, operation, maintenance, control
or use upon the ways of the Commonwealth of J\:fassachusetts
of such motor vehicle or trailer, and
·
To pay and satisfy judgments rendered against the· Assured in legal proceedings defended by the Corpage 20 ~ poration and to protect the Assured against the
levy of executions issued against the Assured upon
the same, all subject to the limits expressed in Item 8 of the
Declarations.
STATUTORY CONDITIONS
I.-COVERAGE. The unqualified term ".A.ssured" wherever used in Insuring Clause 1 of the Policy or in any Agreements or Conditions to which Insuring Clause 1 is subject
shall include in each instance not only the named Assured
bnt also any other person, firm or corporation responsible for
the operation of the Assured's motor vehicle with the express
or implied consent of the named Assured insured hereunder,
but the qualified term "named Assured" of" Assured named
in the Declarations" shall apply only to the Assured n~med
and described as such in the Declarations.
!I.-EXCLUSIONS. The insurance provided in Insuring
Clause 1 of this Policy shall n_ot cover:
·
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(l) Injuries or death arising out of the ownership, operation, maintenance, control or use of the motor vehicles or
trailer described herein, elsewhere than upon the ways of
the Commonwealth of 1\{assachusetts.
(2) Injuries or death to any employee of the Assured who
is entitled to payments or benefits under the provisions of
Chapter 152 of the General Laws of the Commonwealth of
J\tfassachusetts.
IlL-CANCELLATION. (1) This Policy may be cancelled
by the Corporation or by the named Assured by written notice
stating the date and hour thereafter 'vhen such cancellation
shall be effective; such notice shall be given by the party proposing cancellation to the other party at least fifteen (15)
days prior to the intended effective date thereof and, except
when said effective date is the date of expiration of the period
of registration of the motor vehicle or trailer covpage 21 ~ ered by this Policy, to the Registrar of 1\1otor Vehicles of said Commonwealth, in such form as the
Department of Public Works of said Commonwealth may
prescribe, at least fifteen (15) days prior to -said effective
date. Such cancellation by the Corporation may be effected
with or without tender of unearned premium. In the event
of a cancellation by the named Assured he shall if he has paid
the premium on the Policy to the Corporation or to its Agent
who issued the Policy or to the duly licensed insurance ·broker
if any· by whom the Policy was negotiateq be entitled to receive a return pren1ium after deducting the customary
monthly short rates for the time this Policy shall have been
in force, in accordance with the table printed hereon, or, in
the .event of cancellation by the Corporation, the Assured
shall, if he has paid the pren1ium as aforesaid, be entitled to
receive a return premium calculated on a pro rata basis,.provided(2) That if after receiving notice of cancellation by the
Corporation the Assured files a new certificate of insurance
with the Registrar of J\!Iotor Vehicles prior to the intended
effective date of such cancellation, the filing of said certificate
shall operate to terminate the Policy on the date of said filing,
and the return premium, if any, payable to the Assured shall
be computed as of the date of said filing, and provided
further(3) That if the final effective date of cancellation is fixed
either by the Board of Appeal or by the Superior Court under Section 113D of Chapter 175 of the General Laws, the
return premium, if any, payable to the assured shall be· computed as of such :final effective date.
.
(4) If after the issuance of notice of cancellation by the
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Corporation, a finding that such cancellation is not proper
and reasonable or is invalid is made under General Laws,
Chapter 175, Section 113D, either by the Board
page 22 ~ of Appeal from which finding the Corporation
takes no appeal, or by the Superior Court, the Corporation will continue the Policy in full force and effect.
( 5) Notice of cancellation sent by registered mail to, or
delivered a.t, the address of the named Assured as given in
the Declarations shall be a sufficient notice. The check of
the Corporation, or its duly authorized representative, mailed
to, or delivered at such address shall be a sufficient tender
of any unearned premium, when determined, but no tender
shall be required if the premium has not been paid.
IV.-RATE CHANGES. This Policy is issued by the Corporation and accepted by the· named Assured with the agreement that the classifications and rate of premium expressed
in Item 7 of the Declarations, are subject to modification to
the extent that they are approved and required by the Commissioner of Insurance in accordance with the Jaw, and become applicable from and after the date required by said
·Commissioner.
V.-RIGHT OF RECOVERY. No recovery against the
Corporation by the Assured shall be had hereunder until the
amount of loss or expense shall have been finally determined
either by judgment against the Assured after actual trial or
by written agreement of the Assured, the Claimant, and the
Corporation, nor in any event unless suit is instituted within
two (2) years thereafter.
V~.-STATUTORY PROVISIONS. (1) Insuring Clause
1. of this Policy is subject to the provisions of Sections 112
and 113 of Chanter 175 of the General Laws of the Commonwealth of Massachusetts as respects both the owner of a motor vehicle or trailer insured hereunder, and any person responsible for its operation with the express or implied consent of such owner.
(2) This Policy, the written application theref~r, if any,.
and any rider or endorsement which shall not conpage 23 ~ flict with the provisions of ·Chapter 346· of the Acts
of 1925, and all acts amendatory thereof and supplenlentary thereto, and/or s·ection 34A of Chapter 90 of the
General Laws constitutes the entire contract between the Corporation and the Assured as respects the motor vehicles or
trailer herein described.
(3) No· statement made by the Assured or on his behalf
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eith·er in securing .this Policy or in securing the registration
of the motor vehicle or. trailer covered thereby and .no violation of the terms of this Policy and no act or default of the
.Assured, either prior or subsequent to the issuance of this
Policy, shall operate to defeat or avoid this Policy so as to
bar recovery within the 1iinit provided in this Poliey by a
judgment creditor proceeding under the provisions of Section 113 of Chapter 175 and Clause 10 of Section·a of Chapter
214 of the General Laws.
·
(4) If the death, insolvency or bankrutcy of the Assured
shall occur within the Policy period, the Policy during the un·
expired portion of such period shall cover the legal. repre-sentatives of the Assured-.
( 5) If the Corporation shall cease for any reason to be
authorized to transact business in said Commonwealth the
Assured shall, if he has paid the premium as aforesaid, be
entitled to a return premium calculated on a pro rata -basis
as of the effective date of the new certificate filed by him with
the Registrar of Motor Vehicles or, if no certificate is filed,
then as of the effective date of the r-evocation of registra•
tion of the motor vehicle or trailer covered hereby.
PART II.-EXTRA TERRITORIAL LIABILITY COVERAGE .
. IN'SURING CLAUSE II. In addition to the insurance provided by Insuring Clause 1 of this Policy
.
To settle or to defend in the manner hereinafter
page 24} set forth against claims resulting from the liability
imposed upon the Assured by law for damages on
account of bodily injuries, including death at any time resulting therefrom, accidentally sustained by any person or
persons within the limits~ of the United States of America or
the Dominion of Canada else\vhere than upon the ways of the
Commonwealth of Massachusetts, except those excluded here·
inafter, and
To :pay ·and satisfy judgments rendered against the Assured 1n legal proceedings de-fended by the Corporation and
to protect the Assured against the lezy of executions issued
against the Assured upon the same, all subject to the· limits
e:xpressed in Item 8 of the Declarations
PART III.-PROPERTY DA1\1:AGE LIABILITY

INSURING CI.JAUSE III.. To settle or to defend in the
manner hereinafter set forth against claims resulting :from
the liability imposed upon the Assured by law for damages
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on ·account of the accidental injury to .or destruction of property, except as exch~ded hereinafter, of any description, covered by .this Policy, including the resultant loss of use of
such property.
CONDIT1<.JNS TO WiHICH P A.RTS II AND III ARE
SUB.JECT
.
I.-Insuring Clauses II and III and the Agreements and
conditions of this Policy to ,vhich Insuring Clauses II and III
are subject are so extended as to be available, in the same
manner and under the same conditions as they are available to
the named Assured, to any person ·or persons 'vhile riding in
or legally operating any of the niotor vehicles or trailers described in the Declarations, and to any person, firm or corporation legally responsible for the operation thereof, provided such use or operation is with the permission of the
names Assured, or, if the named .Assured is an individual,
with the penniRsion of an adult member of the
page 25 ~ named Assured's household other than a chauffeur
or a domestic servant; except that said Ag-reements and Conditions shall not be available to a public automobile garage, automobile repair shop, automobile sales
ag-ency, automobile service station, and the agents or em·
ployees thereof.
The unqualified term ''Assured'' wherever used in Insuring Clauses II and III of this Policy, or in any Agreements·
or Conditions to which Insuring Clauses II and III. are subject, shall include in each instance not. only the named Assured but also any other person, ,firm or corporation entitled
to protection under the Agreements and Conditions to' which
Insuring Clauses II and III are subject, but the qualified te:im·
''named Assured or ''Assured named in the Declarations''
shall apply only to the Assured na1ned and described as such
in the Declarations.
Insuring Clause II of this Policy covers·, except as provided.
in Condition' II, bodily injuries, including· death at any time
resulting therefrom· accidentally sustained by any person or
persorts, other than employees eng·aged in operating or caring
for the motor vehicles or trailers covered, as the result of
the ownership maintenance, operation, or use of any of the
motor vehicles or trailers enumerated and described in Item
7 of the Declarations, and, in the case of motor vehicles of
the commercial type, as the re~ult of the loading or the unloading of merchandise in direet connection with the names
Assured's business as stated in Item 4 of the Declarations.
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I.a. Insuring· ·Clause III of this Policy covers, except as
provided in Condition II, a(l.cidental injury to or destruction
of property of. any description (excluding, however, property
of the Assured or property in the custody of the Assured and
for which the Assured is legally responsible or
page 26 ~ property carried in or on any automobile of the
Assured) including resultant loss of use of such
property as the result of the ownership, maintenance, operation, or use of any of the automobiles enumerated and described in Item 7 of the Declarations, and, in the case of automobiles of the commercial type, as the result of the loading or the unloading of merchandise in direct connection with
the named Assured's business as stated in Item 4 of the
Declarations.
II.-The insurance provided in Insuring Clauses II and
III of this Policy shall not cover:.
(A) When any of the said motor vehicles or trailers are being (1) operated by any person contrary to la'v as to age,
or ( 2) used in towing or propelling a trailer or other vehicle used as a trailer unless such privilege is indorsed thereon and a proper premiurn ~barged therefor, or such trailer is
also insured by the ·Corporation; or
(3) used for renting or livery use or the .carrying of passengers for a consideration; or
(B) Injuries or death to any employee of the Assured who
is entitled to payments or benefits under any Workmen's Compensatio~ Law.
·
III.-CA.NCELLATION. (A) This Policy may be cancelled by the Corporation or by the named Assured by written notice stating the date and hour thereafter when such
cancellation shall he effootive; such notice shall be given by
the party proposing cancellation to the other party at least
fifteen (15) days prior to the intended effective date thereof.
S'uch cancellation by the Corporation may be effected with or
without tender of unearned premium. In the event of a cancellation by the named Assured he shall if he has paid the
premium on the Policy to the Corporation or to its Agent who
issued the Policy, or to the duly licens·ed insurpage 27 ~ ance broker if any by whom the Policy was negotiated be entitled to receive a return premium
after deducting the customary monthly short rated for the
time this Policy shall have been in force, in accordance with
the table printed hereon, or, in the ev.ent of cancellation by
the 'Corporation, the Assured shall, if he has paid the pre1nium
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as aforesaid, be entitled to receive a return premium calculated on a pro rata basis.
(B) Notice of cancellation sent by registered mail to, or
delivered at, the address of the named Assured as given in
the Declarations .shall ·be a sufficient notice. The check of the
Corporation, or its duly authorized representative, mailed to,
or delivered at such address shall be a sufficient tender of
any unearned premium, when determined, but no tender shall
be required if the premium has not been paid.
IV.-STATUTORY PROVISIONS. (A) This Policy, the
written application therefor, if any, and any rider or endorsement which shall not conflict with the provisions of
Chapter 346 of the Acts of 1925, and all acts amendatory thereof and supplementary thereto, and/or Section 34A of Chapter 90 of the General Laws constitutes the entire contract between the Corporation and the Assured as respects the motor
vehicle or trailer herein described,
(B) If the death, insolvency or bankruptcy of the Assured
sl1all occur within the Policy period, the Policy during the
unexpired portion of such period shall cover the legal representatives of the Assured.
PARTS I, II, III ARE SUB.JE.Q.T TO THE FOLLOvYING
GENERAL A·GREE~IE·NT AND GENERAL CONDITIONS:
EXPENSES INClJRRED. I. To pay all expenses incurred
by the Corporation for investigation, negotiation for settlement, and/or defense of any claims for such injuries and of
suits .or legal proceedings arising therefron1; the
page 28 ~ expense incurred -by the Assured for such immediate medical or surgical relief as shall be imperative at the time any such injuries are sustained; all premiums
on attachment and/or appeal bonds not in excess of the limit
set forth in this Policy required in any such proceedings; all
costs taxed against the Assured in any such proceedings; and
all interest a®ruing before or after entry of judgment and
np to the date of payment, tender or deposit in Court by the
Corporation of its share of any judgment.
SERVICE. II. To serve the Assured by investigation of
such injuries and by settlement or defense of any resulting
claims in accordance with the provisions of this Policy.
DE-FENSE. III. To defend as in this Policy provided, or
at the option of the Corporation to settle, in the name and on
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behalf of the ·Assured any claims, suits or other legal proceedings alleging such injuries and demanding damages ·on
account thereof, which may at any time be instituted against
the Assured on account of sueh injuries, although such claims,
suits, legal proceedings, allegations and demands are wholly
groundless, false or fraudulent.
POLICY PERIOD. IV. This Policy covers only such injuries or damag·es so sustained by reason of accidents occurring within the Poliey period as stated in Item 5 of the
Declarations.
~
LIMITATIONS OF LIA:BILITY. V. The Corporation's
liability under this Poliey is limited as expressed in Item 8
of the Declarations, which limits shall apply to ·each such
motor vehicle and/or trailer If there be more than one Assured named in the Declarations, or if there be more than one
person included in the -coverage of this Policy the said limits
shall be available to them jointly bu,t not to more than one of
them severally.
page 29

~

GENERAL CONDITIONS

PRElVIIUl\L A. (1) The premium for the insurance provided by Insuring Clause I of this Policy is as expressed in
Item 7a of the Declarations.
(2} The premium for the insuranee provided by Insuring
Clause II of this Policy is as expressed in Item 7b of the
Dedarations.
, (3) The premium for the insurance provided by Insuring
Clause III of this Policy is as _expressed in Item 7c of the
Declarations.
NOTICE. B. ·upon the occurrence of death or personal irljuries or any accident covered by this Policy, the .Assured
shall, as soon as practicable after learning thereof, give writ·
ten notice with full particulars to the Corporation or its duly
authorized Agent. The Assured shall give like notice of any
claim made on account of any such occurrence. If any suit
or other legal proceeding is instituted against the Assured on
account of any such occurrence, the Assured shall immediately forward to the Corporation or its duly authorized Agent
every notice, summons, or other process served upon the Assured.
CO-OPERATION. C. The Assured, when requesfed by the
Corporation, shall aid in effecting settlements, in securing
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evidence and the attendance of witnesses, in defending suits.
and in prosecuting appeals, and shall at all times render to the
Corporation all eo-operation and assistance in the Assured's
power. ~he Assured shall not voluntarily assume any liability, settle any claim or incur any expense, except at the
A-ssured's own cost, or interfere in any negotiation for settlement or legal proceeding, without the consent of the Corporation previously given in writing, but the Assured may provide,
. · ·
at the expense of the Corporation, such immediate
page 30 ~ medical or surgical relief as_ shall be imperative at
the time any such injuries are sustained.
SUBROGATION. D. The Corporation shall be subrogated
in case of any payment under this Policy, to the extent of such
payment, to all rights of recovery therefor of the Assured,
and/or of ·any other person claiming hereunder, against per...:
sons, corporations, associations or estates, and the Assured
and/or any other person claiming hereunder shall execute all
papers required and shall co-operate with the Corporation
'
to secure its rights.
OTHER INSUR. .~NCE. E. If the Assured has any other
liability insurance applicable to a claim covered by this Policy,
the Corporation shall not be oblig·ed to ind~mnify the Assured
or pay to a judgment creditor or claimant a larger proportion of or on account of any such claim than the limit of the
Corporation's liability under this Policy, applicable to such
claim,. bears to the total (•orresponding limits of the whole
amount of such valid and collectible insurance.
CHANGES IN POLICY. J:l,. No Agreement or Condition of
this Policy shall be waived or altered except by an endorse- ·
ment attached hereto signed by the Manager and Attorney of
the Corporation for the United States; nor shall notice to any
agent, nor shall knowledge possessed by any Agent, or by any
other person, be held to effect the waiver of, or a change in,
any part of this Policy. Changes in the written portions of
the Declarations made a part hereof may be made by an endorsement attached hereto, signed by the Agent countersigning this Policy. Endorsements, 'vhen so signed and attached
hereto, sball be construed as a part of this Policy.
REIMBURSE1\f.ENT. G. The named Assured by the acceptance of this Policy declares the several statements in tl1e
Declarations herPby rrtade a part hereof to be true;
pag-e 31 ~ agrees to the several provisions and conditions
hereof; in considera.tion of the agreement of the
Corporation, agrees· to reimburse the Corporation for any
losses or payments the Corporation suffers or n1akes by rea-
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son of the provisions of said Policy provided any statements
made in the Declarations are to the named Assured known to
be false, or any conditions of the Policy are violated by the
Assured.
INSPEC.TION. H. The Corporation shall be permitted to
inspect any motor vehicle or trailer described herein if it so
desires, but the Corporation assumes no responsibility by reason of any such inspection or the omission thereof.
~ IN 'VITNESS WHEREOF, the ·Corporation has caused
this Policy to be executed by its authorized Manager acting
under power of Attorney, but this Policy shall not be in force
unless countersigned by a duly authorized Agent of the Cor·poration.
THE EMPLOYERS' I.~IABILITY ASSURANCE
.
CORPORATION, LIMITED.
By EDWARD C. STONE,
~{anager and Atto!ney for the United S'tates.
Countersigned :
H. F. MORSE,
Manager New England Dept.
by ....................... .
Attorney.
Authorized Agent
(Rider attached to Policy)
.page 32 ~
It is hereby understood and agreed: .
In consideration of the adjustment of premiums stated be~
low that from 12.01 A. 1-f. on the effective date stated herein,
the Corporation's limit of liability to pay damages for bodily
injuries including death at any time resulting therefrom shall
be changed to the amount or limit of TEN thousand dollars
( $10,000) on account of injury to or death of any one person,
~Rnd, subject to such amonnt or limit as respects injury to or
death of one person, of TWENTY thousand dollars ($20,000) on account of any one accident resulting in injury to or
death of more than one person.
·
. . . . . . . . premuim on statutory limits ............ $ 2.81
. . . . . . . . premium ·on additional coverage limits .... $ .30
Total
$ 3.11
This Endorsement is effective as of AUGU.ST 17, 1931.
Nothing herein contained shall waive, vary, alter or extend
any provision or condition of the Policy other than as above
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stated. This Endorsement when countersigned by a duly authorized Agent of the Corporation and attached to Policy
No. MX 267601 issued to RICHARD S. BUSHNELL shall
be valid and shall form part of said Policy.
THE EMPLOYERS' LIABILITY ASSURANCE
CORPORATION, LI~IITED
EDWARD C. STONE
J\IIanager and ...1\..ttorney for the United States.
Countersigned :ITIUGENE ENDICOTT
3887 Amending Limits Endorsement Massachus~tts Motor
Vehicle.
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('Rider attached to policy)
E. ENDICOTT
MASSAOHUSETTS' MOTOR VEI-IICI~E LIABILITY ENDORSEMENT
Form 3653 Rev.
Change of ~fotor Vehicle and/or Trailer
Date JULY 11, 1931.
It is understood and agreed that the following described
motor vehicles and/ or trailers are inchtded in the coverage
of this Policy as of the date indicated:
Effective Trade Name,
12.01 A.M.
Type of
Body, and
Number of
Cylinders.
7{6/31

Symbol

Chrysler Conv.
Deluxe Coupe

Model
and
Year

Engine
Number

Serial
Number

Load
Capacity
(If

Truck)
X

1931
8 Cyl

21150

7519534

. City or Town of Garaging BROOI{LINE, Limits P. L.

$5/10

.

Limits P. D. $5000.

Collision $ ....... .

STATISTICAL PURPOSES
Coverage

Territory

Class

Collision Code

And from 12.01 A.M. on the date stated, the following described motor vehicles and/or trailers are excluded· from the
coverage of this Policy:
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Effective Trade Name,
Typ·e oi
12.01 A. M~
"Body, and
Number of
·Cylinders
7/6/31

Chrysler Coupe
6 Cyl

Symbol

Model
and
Year

Engine
Number

Serial
Load
Number · Capacity

(If
Truck),

X

196275

R-2707-39 CL-026-L

. City or Town of Garaging BROOKLINE Limits P. L .

$5/10

Limits P. D. $5000.

Collision$ .... ,., ..

STATISTICAL PURPOSES
page 34}
Coverage
Territory
Cl~ss
Collision Code
· Nothing herein contained shall vary, alt~r, or extend any
Agreement, Condition or Declaration of the Policy other than
as above stated. This Endorsem.eht when countersigned by a
duly aut}lorized. Agent of the·.Corporation and attached to
Policv No. ~IX 267601 issued to RICHARD S. BUSHNELL
shall.be val.id and shall form part of said Policy. ·
THE E1\1:PLOYERS' LIABILITY ASSURANCE
CORPORATION, Lil\iiTED
EDWARD C. STONE
Manager and Attorney for the United States.
Countersigned
page 35
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(Rider attaehed to Policy)

E. ENDICOTT
MASSACHUSETTS MOTOR VEHICLE
DORSE~1:ENT.

LIABII~ITY

ENForm 3697

Change of Motor Vehicle and/or Trailer.
Dat~

JULY 8, 1931..

In consideration of the adjustment of premiums herein
Rtated, it is underBtood and agreed that the following described motor vehicle~ and/or trailers at·e i·ndudetl ill the
coverage of this Policy as of the date indicated:

Suprem~

Court of Appeals of Virginia.
1.4~d

Serial
Effective Trade Name, Symbol Model Engine
12.01 A.M. Type of and Number Number
Body, and
Year
Number of
Cylinders
July 6, _Chrysler Conv.
1931 Coupe (Deluxe)

y

1931

21150

Cap a-:
city
(If

Tr.uck)

Seat_ ing
Cap acity
(If Bus)

7519534

8 Cyl

City or Town of Garaging BROOKLINE Limits P. L.
$5/10
Limits P. D. ·$5000. Collision$ ..... .
STATISTICAL PURPOSES
Coverage _
Territory
Class
Collision Code
And fro1n 12.01 .A. M. on the date stated, the following
described motor vehicles and/or trailers are excluded from
the coverage of this Policy:
Effective Trade Name, Symbol Model Engine
Serial
Load
12.01 A.M. Type-of
and Number Number Cap aBody, and
city
Year
Number of
(If
Cylinders
Truck)
July Chrysler Coupe
6, 1931
6 Cyl

X

1926 R-270739
75

Seating
Capacity J
(If

Bus)

CL-026-I.~
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City or Town of Garaging .BROOKLINE Limits P. L. $5/10
Limits P. D. $5000. Collision$......
·
STATISTICAL PURPOSES

Coverage
Premium for
Included car
Excluded car
Total Other MX

•

Public Liab.

4.00

Territory

Class

Statutory - Excess Sta.
22.00
18.50
3.50
.50 .

Extra-t't'l
2.50
2.00
.50

Property Damage
7.80
7.18
Net Additional Premium
1.62

Collision Code
Excess Ext'l E. L. •

Collision
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Policy is subject otherwise to all its Agreements, Conditions and Declarations.
This Endorsement. when countersigned. by a duly authorized: .Agent of the Corporation and attached· to Policy No.
MX 267601 issued to RICHARD S. BUSHNELL shall be
valid and shall form part of said P.olicy.
THE EMPLOYERS' LIABILITY ASSURAN:CE
CORPORAT!ON, Limited, of London, England.
EDWARD C. STO·NE
Manager and .Attorney- for the United States.
Countersigned ............... .
page 37 -~

SHORT RATE :TABLE

If Policy was written for one year and has been in force
any number of days or months · indicated in the left-hand
column of the table the Corporation may retain from the ~n
nual premium the percentage thereof indicated in the righthand column.

Number of days or months
Percentage
15 days................................... 14
16 days ..... ~............................ 14
17 days.................................. 15
18 days.................................. 16
19 days ......... 0........................ 16
20 days.................................. 17
21 to 25 days............................. 19
26 to 30 days or 1 month .....
20
31 to 35 days 0.. 0......................... 23
36 to 40 days .................
26
0

*

•

•

•

•

•

•

•

0

•••••

•

•

•

•

•

•

0

•

•

•

•

•

N umfier of days or months
Percentage
86 to 90 days or 3 months. . . . . . . . . . . . . . . . . . 40
91 to 105 days. . . . . . . . . . . . . . . . . . . . . . . . . . . . 45
106 to 120 days or 4 months. . . . . . . . . . . . . . . . 50
121 to 135 days. . . . . . . . . . . . . . . . . . . . . . . . . . . 55
136 to 150 days or 5 months. . . . . . . . . . . . . . . . 60
151 to 165 days. . . . . . . . . . . . . . . . . . . . . . . . . . . 65
166 to 180 days or 6 months. . . . . • . . . . . . . . . . 70
1~1 to 195 days. . . . . . . . . . . . . . . . . . . . . . . . . . . 73
196 to 210 days or 7 months. . . . . . . . . . . . . . . . 75

*

Number of days or months
Percentage
41 to 45 days. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
46 to 50 days . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
51 to 55 days............................. 29
56 to 60 days or two months................ 30
61 to 65 days. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33
66 to 70 days ............................ ·. 36
71 to 75 days. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37
76 to 80 days . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38
81 to 85 days .......................... :.. 39

Number of days or months 1
Percentage
211 to 225 days ........ ·................... 78
226 to 240 days or 8 months. . . . . . . . . . . . . . . . 80
241 to 255 days . . . . . . . . . . . . . . . . . . . . . . . . . . . 83
256 to 270 days or 9 months................ 85
271 to .285 days. . . . . . . . . . . . . . . . . . . . . . . . . . . 88
286 to 300 days or 10 months............... 90
301 to 315 days. . . . . . . . . . . . . . . . . . . . . . . . . . . 93
316 to 330 days or 11 months............... 95
331 to 360 days or 12 months ............... 100
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IMPORTANT!
Should an accident occur inv:olving your car it is most important that you secure the names and addresses of alJ persons who may have seen the accident, and that you IMMEDIATELY SEND A REPORT to us. This must be· dqne in
every case, even if the injury or damage seems very slight,
and even if you do not consider yourself at fault in any way.
page 38
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And now at this day, u t a Law and Equity Conrt
of the City of Richmond, held the 29th day of ,Janu-

ary, 1934.
This day came the co-defendant, E.mployers' Liabil~ty Assurance Corporation, Limited, by counsel, and presented to
the Court his certificate of exceptions which was received by
the Court signed, and ordered to be made a phrt of the record,
which is accordingly done.
page 39 ~

(Filed January 29, 1934.)

Virginia:
In the Law and Equity Court of the City of Richmond.
Ruth Taylor, Plaintiff,
against
Richard S. Bushnell, principal defendant, and The Employ-·
ers Liability Corporation, Limited, co-defendant, Defendants.

CERTIFICATE OF

E~CEPTIONS.

I certify that the principal defendant, RichardS. Bushnell,
was a non-resident of this State at the time this suit was instituted and that proeess against him was served in the State
of Massachusetts in the manner provided by section 6071 of
the Code of 1919, and that the said Richard S. Bushnell never
appeared either in person or by attorney.
I further certify that The Employers' Liability Assurance
Corporation, Limited, co-defendant, on the lOth day of March,
1933, appeared and filed an answer denyin~ that it was indebted to the principal defendant or had 1n its possession
property of any kind belonging to him.
I further certify tha.t on the 14th day of July, 1933, the prin..

48
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cipal defendant was called and failed1o appear and the plaintiff having waived a jury and the evidence· having been heard,
the court entered judgment against the principal defendant
in favor of the plaintiff for the sum of $649.50, with interest
thereon from the 1st ·day of February, 1932, until paid and
costs,- and that after the 'said judgment had been entered, the
court on the same day entered -·an order requirng The Employers. Liability Assurance ·-co.rporation, Limited, co-defend, · .· __,.. ant,- to appear on the 16th day of October, 1933, to
page -.40 ~ be exarnined as to what effects or property it has
in its hands belonging to the said prin~ipal de~
fendant, and on said, day t1;le· said co:-defenda.nt .appeared in
response to said order and nled with the court a certified: copy
of ·the policy which it had issued· to the s~id pri~cipal defendant, and contended that the judg·ment entered against the
said principal defendant was void because he had never ap-.
peared and the ~ourt had no jurisdiction oyer him, and further.
contended that the court had no. jurisdiction to pronounce
judgment as 'the co-defendant was not indebted to the principal defendant and had no property of any kind in its pos-.
session belonging to him.
I further certify that by an order entered on the 13th day
of December, 1983, I declared tha.t the judgment entered on
the 14th day of July; 1933, did not. operate as a personal judgment against the principal defendant but as establishing the
amount in which the said principal defen<lant was liable to
the plaintiff, and neither the plaintiff nor the said co-defendant demanding a jury but agre_eing that the whole matter of
Jaw and fact should be submitted to the court and the court
being of opinion that under the provisions of said policy there
was liabilitv on the said co-defendant for the claim of the
plaintiff against the said principal. defendant, the court ordered The Employers Liability Assurance ·Corporation, Limited, the co-defendant, to pay the said plaintiff the sum of
$649.50, with interest thereon frorn the 1st day of February,
1932, until paid, and the costs of this proceeding, and that the
co-defendant, the said Employers Liability Assurance Corporation, Limited, excepted.
· I further certify that· counsel for the plaintiff had reasonable notice in writing of the time and place at which this
certificate of exceptions would be tendered to the court.
Teste: This 29th day of January, 1934.
ROBT. N. POLLARD, Judge.
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I, Luther Libby, Clerk of the La'v and Equity
Court of the City of Richmond, do hereby certify
that the foregoing is a true transcript of the record in the
above-entitled cause wherein Ruth Taylor is plaintiff and
Richard S. Bushnell (principal defendant) and Employers
Liability Assurance Corporation, Limited (co-defendant), are
defendants, and that the plaintiff had due notice of the intention of the co-defendant to apply for such transcript.
Witness my hand this 28th day of February, 1934.
LUTHER LIBBY, Clerk.
Fee for record $20.00.
A Copy-Teste:
M. B. WATTS, Clerk,
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