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Supreme Court of Appeals of Virginia
AT RICIIAiOND.

Record No. 1587
ROSCOE R. COSBY, Plaintiff,
versus

S. M. DURHAM, Defendant.

PETITION FOR WRIT OF

ERROR~

To the Honorable Jud,qes of the Supreme Court of Appeals
of Virginia:

Your petitioner, Roscoe R.. Cosby, respectfully shows that
he is aggrieved by final judgment entered in Circuit Court
of Henrico County, Virg·inia, on the 17th day of April, 1934,
in the matter of a petition of Roscoe R. Cosby to have established the true boundary line between his property and
that of S. M. Durham, adjoining on the East and South, in
accordance with the provisions of the Statute of Virginia, in
such cases made and provided and more particularly in accordance with the terms of Section 5490 of the Code of Virginia. In said matter Roscoe R. Cosby was plaintiff and S.M.
Durham was defendant.
The notice of the petition was filed on the 13th day of May,
1932, and trial by jury was had on the petition of the plaintiff and upon the pleas of ''not guilty''' and of Statute of
Limitations by the defendant on the 3rd and 4th days of
November, 1932, and the jury returned a verdict in favor of
the defendant, and motion to set aside said verdict was there-
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after overruled and judgment was entered thereon on the
17th day of April, 1934.
.
Petitioner is advised that during the progress of the trial
and thereafter in entry of judgment upon the verdict certain
errors were committed to the prejudice of the petitio~er ~hich
warrant and call· for ·a revie'v and reversal of said judgment, and petitioner therefore prays for a writ of err.or and
s~tpersedea.s. A transcript of the record and of the trial and
proceedings subsequent thereto in the lower Court is herewith submitted to which transcript reference will be made;
plaintiff and defendant in said Court being, for convenience
designated by the same terms in this petition.
The undisputed facts of the case :
Roscoe R. Cosby by deed dated July 10, 1917, and recorded
in the Clerk's Office of the. Circuit Court of Henrico County,
on July 11, 1917, in Deed Book 210-A, page 344, received a
conveyance from Henry J. Riha and wife, with General Warranty and the usual English covenants of title (Exhibit R. R.
C. No. 1-M. R., pag·e 119} of a c.ertain parcel or tract of
land on the South side of the Nine Mile Road in Henrico
County, a short distance, East of the City of Richmond,
which was briefly described as follows: COl\tiMENCING at
a point on the South line of Nine Mile Road, about one mile
East of the corporate lilnits of the City of Richmond, which
point is 157.14 feet West of where the South line of the NiiJ.e
Mile Road intersects with the West line of a .t11.irty. (30')
foot road, leading to Evergreen Cemetery; thence from said
point of beginning- running westwardly along the South line
of the Nine 1\tiile Road and fronting thereon 200.58 feet to
the Northwest corner of Lot No~ 3, in the Plan of Reuben
Blakey's Division in Plat Book 5, page 209; thence running
along the Western line of lot No~ 3, South 18% degrees
West, 450.68 ft.; thence South 781_4 degrees, East 211.20 feet
and thence North 18~ degrees East 422.40 feet to the point
of beginning"-from which it will be observed that the Easttern line is 422.40 feet in length; running North to the Nine
Mile Road and the· Southern line is 211.20 feet_in length, extending from the terminal of the Eastern line to that of the
western line, and these are the two lines·· in dispute, and
which the plaintiff sought to have established as the true lines
East and South of his property, instead of the present fence
lines, which on the South is from three feet at Southw~st
corner to six feet at the Southeast corner.
.
By deed dated June 25, 1928, and recorded in the. afore~
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said Clerk's Office on July 7, 1928, S. M. Durham, the defendant, received a conveyance from A. B. Ragland and wife
(Exhibit S. D. No. 1-M. R., p. 132) of a tract, or parcel of
land. also on the South side of Nine Mile Road, adjoining on
the· East and South that of the plaintiff and briefly described
'
in part, as follows:
''BEGINNING at the point of the intersection of a road
running from Evergreen Cemetery, with the Southern line
of Nine ]\file Road; thence Westwardly along the Southern
line of Nine Mile Roal 157.14 feet to the point of intersection with the line of the property formerly the home of
Charles. Bruner (now Cosby) ; thence Southwardly along the
said line 422.40 feet; thence Westwardly 211.20 feet to the
point of intersection with the line of Simpson property~''
It will further appear that both owners trace their title
back to John and l{aspe·r Bulheller, .the common owner, the
grantor to R.. R. Cosby having received deed from C. H.
Bruner, (Exhibit R. R. C. No. 2), and he from Bulheller (1\f.
R., p. 125) and the defendant throug-h a series of several different deeds, which will later be adverted to having likeWise
received a conveyance from Bulheller-all by the same specific metes and bounds as to the lines ·separating the Cosby and
Durham lands-that on the East of Cosby being 422.40 feet
in length and that on the South, 211.20 feet in length, extending· from the extreme Southern end of said East line
westwardly to another definite fixed line ·running South from
the Nine ~Hie Road 460.68 feet along the undisputed boundary line on the West of Cosby and continuing along that
of Durham.
· When Cosby acquired the property he soon ascertained that·
the fences between his prop<='l"iy and ihat of A. F. Neumalin
(later Durham) were not on the lines provided in the d~ed,
so a survey was made of his property by R. E. Duvall of J.
L. Clark, Civil Engineer, and concrete markers with iron
pins placed at the true corners of his land to designate the
correct points of intersection (see plat, Exhibit R. E. D. No.
1-l\f. R., p. 128) and the fences 'vere in part moved from
former lines. but on account of topography of the land and the
fact that a pond was on a part thereof, it was not deemed necessary to place same on property line indicated by concrete
corner posts, and thus this fence, with minor changes and repairs continued in a position off the line, owing to fact that
subsequent owners to Neumann did not attempt to make any
use of the land adjacent to Cosby that jeopardized his fish
and bathing-pond on the rear of his property, same· not be·-
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ing subject to cultivation, and the concrete corner posts were
relied upon to designate property lines until defendant Durham, subsequent to his ownership, to~wit: on June 25, 1928,
depredated upon and made improper use of the strip of land
embraced within the lines of Cosby's deed and interfered with
the proper· use of his land adjacent to his lines, especially
aforesaid pond used for breeding fish and providing a swim~
riling pool for his .family and friends.
There is some doubt on the point of witnesses as to whether
the Southern fence was moved during the ownership of Nenmann in latter part of 1917 or not, but the eastern fence was
moved some distance to the East as will appear from the
Clarke and Duvall survey (M. R., p. 128) and that of B. W.
LaPrade (Exhibit B. W. L. No. 1-M. R., p. 130). However, it appears that A. F. Neumann owner of land adjoining
Cosby on East and :South, when Cosby acquired his property
recognized the survey and plat made by Duvall as correct and
did not dispute the lines established by him and evidently P.
J. Bagley, the purchaser from Neumann, did not question the
correctness of the lines per the deed, as he did not testify at
the trial.
·
P. D. Muse, the owner of what is now known· as the :Ourham land, from 1918 to 1923, and who purchased from Bagley, only claimed title according to his deed and though he
thought the fence was on the line, yet he did not claim to
own or attempt to convey any land other than as embraced
within the lines of his deed (M. R., p. 92).
There is no evidence of what M. T. Wooten claimed to
own, other than the deed to him from P. D. Muse, and deed by
him to J. T. Childrey, which particularly ran the line adjoining Cosby on the East for the distance of 422.40 feet
South from Nine Mile Road; thus of record rejecting the
theory of defendant's ''open, notorious, continuous and hostile possession of the parcel of land within the lines of the
Cosby deed.
J. T. Childrey, the owner of what is now called the Durha~_land, from March 1, 1924, to November 1, 1926-particularly disclaimed ·any claim to ownership of the land embraced in Cosby's deed, did not buy or claim any title by
the fence lines, but observed and understood that the corner
monuments were represented bv the concrete markers with
'
iron posts therein (1\{. R., p: S9).
INSTRUCTIONS GIVEN FOR THE DEFENDANT.
The trial Court instructed the jury (Instruction No. 4 M.
R., p. 16) that if they believed from the evidence that plain-
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tiff and A. F·. Neumann in the year 1917 had a dispute involving the boundary lines now in question in this suit, that
the plaintiff and the A. F. Neumann settled the dispute by the
plaintiff having a survey made and moving the fence to its
present location, which was agreed by both· parties, then the
plaintiff is bound by the aforesaid agreement, and they must
fix as the boundary line, the line established by the plaintiff
and the A. F. Neumann in 1917, on which the fence is now
located.

p:

Objection and Exception (M. R.,
12) was taken by the
plaintiff to granting of Instruction No. 4, upon the ground:
(1) That there was no evidence to show by whom the fence
in question was placed on the present location; nor that the
parties ever agreed upon its location on (2) that it operates
to pass title to real estate by a verbal agreement and without clear evidence to show it was the intention of the parties
to so pass title.
The plaintiff also- objected and excepted (M. R., p. 12) to
the giving of Instructions 5 and 6, up~n the grounds: (1)
that there was no evidence to support these instruc-tions and
(2) that No. 6 is misleading, as it tells the jury that the plaintiff must prove that he had a right to the possession of the
land, as well as a complete legal title· thereto, while only the
title is involved in the proceedings and not the possession.

INSTRUCTIONS R.EQUESTED BY THE PLAINTIFF
AND REFUSED BY THE TRIAL COUR'J_l.
Bill of Exceptions No. 6 C~L R., p. 13) states that the instruction therein set forth was requested by the plaintiff and
refused by the Court to which plaintiff excepted, as it charged
the jury to accept the distance pre-sented by the deeds to both
plaintiff and defendant's properties for the lines between
therr1 as the proper lines, without referring to a fence or other
·enclosure.

THE ·vERDICT AND JUDGMENT.
As already stated (page one) the jury returned a verdict
·for· the defendant in accordance with the plat ofT. Crawford
Redd and Bro., dated Dec. 12, 1931 (M. R., p. 9). Thereupon
Counsel for the plaintiff moved the Court to set aside the
verdict of the jury on the grounds that same was contrary
to law and evidence, and for misdirection of the jury, which
being continued and argued, the Court overruled the plain-
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tiff's motion and entered. final judgment on the said verdict on
April17, 1934, over said objection and exception, and fixed the
boundary line between the properties of the plaintiff and defendant (1\L R., p. 10) as beginning at a point on the Southern line of the Nine l\Hle Road a distance of 200.04 feet from
a rod_, 'vhich marks the western line of Roscoe R. · Cosby's
property, thence running in a southerly direction along the
old fence 418 feet to a stone; thence westwardly along the
old fence 209 feet to the aforesaid western line of the pr9perty of Roscoe R. Cosby, as shown on plat of T. Crawford
Redd & Bro.
ASSIGN:NIENT OF ERROR.
The plaintiff contended -in the Trial Court· and submits
now as its assig·nments of error that the verdict is contrary
to the law and evidence and is 'vithout evidence to support it,
since
(1) The evidence in the record cJ,early' shows that the
plaintiff has a complete title to the land embraced within the
lines of his deed and he is entitled to a verdict in his favor.
(2) ·That the evidence in the record clearly shows that the
defendant has not established his claim by adverse possession, to any part of the land embraced in the deed of plaintiff, and particularly the strip of land between the fence line
and the lines prescribed by the deed.
(3) The defendant cannot set up title to any portion of
plaintiff's land by virtue of an alleged oral agreement to fix
the fence line as the true division line, as it is contrary to the
la'v to thus pass title to real estate.
( 4) Instructions Nos. 4, 5 and 6 were given for the defendant without evidence to support them and are also erroneous
as they do not propound correct principles of ]aw.
(5) The instruction, not numbered, but designated in Exception No. 6, 'vas erroneously refused since it correctly set
forth the theory of the plaintiff based upon the evidence in
the record taken from both the deeds of the plaintiff.
ASSIGNMENT OF ER.ROR NO. 1.
The records of the proceeding in the foregoing Trial show
that John Bulheller and Casper Bnlheller o'vner a tract of
land on the South side of the Nine 1\tiile Road, East of Richmond, known as Lot No. 3, on Blakey's Sub-Division. which
they had owned for a number of years prior to 1904. On
March 30, 1904, they conveyed to Charles H. Bruner (Exhibit
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R. R. C. No. 4--M. R., p. 125) a .parcel of land containing one
and eight-tenths of an acre, located and bounded as shown
on map annexed to said deed (1\L R., p. 127) and which tract
had for its eastern boundary a distance of 6.40 chains South .
from Nine Mile Road (which is 422.40 feet) and for its South-·
ern line a distance of 3.20 chains West from Southern end
of above line (211.20) feet, which distance it 'viii be noted are
exactly the same as the distance on the Cosby deed (M. R.,
p. 11.9) Charles H. Bruner, the grantee in the foregoing deed
having by the same description, using feet instead of chains
in the measurements, conveyed the same land along with a·
small parcel, formerly acquired by him from the same BUIhellers (Exhibit R. R.. C. No. 3-M. R., p. 123) to Henry J.
Riha, by deed of September 13, 1916 (Exhibit R. R. C. #2M. R.. , p. 121) and said Riha by deed of July 10, 1917 to
Roscoe R. Cosby, the plaintiff (1\L R., p. 119) thus giving him
an unbroken chain of title by successive deeds, from 1904 by
the same description and distance, said land being carved out
of the larger tract owned by Bulhellers and leaving them as
owners of the land on East and South (later Durham land).
It 'vas n9t until hvelve years later that the land adjoining
was sold by Special Commissioners in the settlement of the
Bulheller Estate, and described as adjoining the land formerly home of Charles H. Bruner and running South along
the eastern line of Bruner's home property, according to
plat made by T. Crawford Redd & Bro., dated May 9, 1916,
filed with deed (Exhibit J. T. W. l'fo. 1-l\L R._, p. 129) which
shows length of said line to be 422.40 feet, thus emphasizing
the correctness of the eastern line of which is now the Cosby
property-and then giving the next line westward as 211.20
feet, which is the identical distance specified for Cosby's
Southern line (Exhibit S. D. No. 1-lVL R., p. 132) and (Exhibit S. D. No. 2-1\ti. R.. , p. 135).
Instruction No. 3 (1\L R.) given by the Court at the request
of the plaintiff correctly expounded the law to the extent that
if the evidence showed that R. R. Cosby had a valid deed to
the land en1braced in the lines mentioned in his deed and plat
filed 'vith petition (l\L R.. , p. 5) they should find for the plaintiff, unless they further believe that defendant and his predecessoi~s in title had held. open, hostile and continuous possession for fifteen years of more prior to the. 16th day of
}.!fay, 1932.
Therefore, according to the evidence and the deeds .exhibited
both by the plaintiff and defendant, the jury were compelled
to bring in a verdict for the plaintiff for the land within the
lines running South for a distance of. 422.40 feet ·and thence
West for 211.20 feet, as no other course was proper, unless
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they further believed that the defendant had the requisite
·.qualities of adverse possession to entitle him to a strip s~
feet wide at eastern end and narrowing to three feet in width
on the Southern part of Cosby's land, which brings us to the
next assignment of error.
ASSIGNMENT OF ERROR NO. 2..

•

In order for the defendant, 'vho only acquired title to and
possession of the lanq adjoining plaintiff on East and South
on June 25, 1928 (M. R., p. 132), to sho'v any of the elements
.of adverse possession he must rely upon the title of his
grantors and those under whom he .claims-Does he show any
such open, hostile and continuous claim, back to May 16,
1917-the 15 year period prescribed by Instruction No. 3.
.supra.) · His immediate grantor was A.. B. Ragland, who
did not testify. His wife attempted to give her testimony
(M. R., pp. 84-88) on the theory she 'vas a part owner, but
when it appeared·that she was only parting with a dower interest her testimony was excluded (M. R., p. 88). She however, before this stated under cross-examination that she and
her husband did not intend ·to convey any land other than
what the deed described. The-refore, as the deed· did not convey title to the strip of land covered by the· plaintiff's deed,
no title thereto passed to defendant.
A. B. Ragland recited in his deed to Durham that he ac, qliired the property from Joseph T. Childrey and wife, by
deed dated November 1st, 1926 (M. R., p. 133).
· Now let us see what said Childrey claimecT when he conveyed the property. On page 105 Joseph T. Childrey testified that he bought the property on March 1, 1924 from M. T.
Wooten and owned it over hvo years.
Q. Did you buy that property according to the line in the
deed, or according to the fence line'
·
A. I· bought it according to the deed.
Q. Were any corner posts brought to your attention on
the property at the time you bought it Y (J\f. R., p. 106).
A. The Agent did take me back there and show. me the
corner post, with iron pipe in it, one at each corner.
Q. Behind the Cosby property1
A. Yes, sir.
Q. Do you remen1ber, Mr. Childrey, about how far frotn
the old fence line these particulars markers were Y
A. No. I do not. The old fence was there but had rotted
down. I 'vent by the corner posts he showed me and .the
deed.
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·under cross-examination the same witness testified further (M. R., p. 107).
Q. You could not say whether the concrete markers you
spoke of just now were on the fence line or not,
A. T4ey were not on the fen~e line.
Q. How close were they to the fence?
A. I could not tell you. I did not pay any attention to the
·
fence, because I knew that was not on the line direct.

This very clear statement of one of the owners of the land
in the chain of title relied upon by the defendant destroys
his claim to fifteen years of hostile and continuous possession
under claim of title to the disputed strip of land involved
in this proceeding.
The case of Sim.s v. Capper, reported in 133 Va. at page
278, wa·s one where defendant's decedent had occupied buildings on land claimed for many years, but claim of title thereto
could not be definitely fixed.
The Court on page 286 said "The claim of title is as essential as the possession, in order to constitute adverse possession; and the burden of proof to show both is upon those
asserting the acquisition of title by such possession, whether
·
'vith or without color of title''.
On page 287 this language is used ''And when the possession is originally taken under a mistake or misapprehension
as to the true boundary, this is prima facie evidence of the
absence of any hostile claim of title.'' Citing Christian v.
Bu.lbeclc, 120 Va. 74-Sedgwick "" l{arl on Trial of title to
land Sec. 759-760.
The above opinion is approved in the more recent case of
Westland Realty 'CO'rporation v. Griffin, 151 Va. 1016, where
the Court said "The burden of establishing adversary possession was upon the plaintiff in error, as defendant on the
trial. The evidence does not establish that either party intended, until recent years to claim otherwise than up to the
true lines. In Virg·inia, the possession claimed to be adverse,
nu1st have been hostile, and the intention to hold adversely
is an indispensable element of adversary possession:
Citing Radford Veneer Corp. v. Jones, 143 Va. 124Numerous other decisions could be quoted to the same effect, but the law· is too well settled to need any elaboration.
To revert to the evidence in the case on the question of
-continuous and hostile possession, it appears that M. T.
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Wooten was the owner of the property prior to Joseph T.
Childrey, having acquired same from P. D. Muse on Janua;Y
30, 1923. The record is silent however to any claim by hl!fl
of hostile, or even actual possession of the strip of land 1n
question and it cannot therefore be assumed that he made
any claim to said land, inasmuch as neither the deed to or
from him make any claim to it.
P. D. Muse the owner before M. T. Wooten testified as before adverted to, 'but he was careful not to make any direct
claim beyond the lines of his deed. He was asked this question by the defendant's Counsei (M. R., pp. 89-90).
Q. Did you occupy and claim title to the property openly
and notoriously up to that fence, or not~
A. Nothing said about that line and we took the fence to
be the line; no argument about it.

Upon cross-examination he said (M. R., p. 91) he had not
been on the place for ten years and did not know \Vhat fence
was there now. Later he testified that he bought by the deed
and sold by the deed (M. R., p. 92) and when asked the question (top page 92) if he conveyed by the fence line, replied
"No".
He further stated that no question was raised about the
fence bein~ the line while he was on the place.
The fact that he may have thought the fence w·as the line
would have no bearing on the question, if he 1nade no claim
to the land to the fence-and the fact that nothing 'vas said
or done to require any assertion from him, negatives the idea
that he actually and hostilely claimed said land.
Even had he made any claim thereto, it 'vould have been
under a mistaken idea of his rights and mistakes do not give
rise to ownership of land.
In Dav·is v. Owen, 107 Va. 283-the Court says ''So possession taken by mistake, and not under a claim of right, cannot
ripen into adverse possession.''
Also see Clatte'rbuch v. 'Clo1·e, 130 Va. 113 where on pages
121 and 122 the Court speaks as follo\vs: "Further, as to
Watson's user, in so far as it was under claim of ownership
of the land on which the road was then located, that user was
under such a mistake as to the boundary of the land, as appears from the statement of facts above. that it 'vas not adverse so long as such mistake continued.'' Christia;n v. Bulbeck, 120 Va. 74--Judge Kelly in Stuart v. ltfeade; 119 Va. on page· 760 says:
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''In respect to the defense of adverse possession, it is
sufficient to say that a possession commenced as in this case
is not adverse and does not become so until there is a distinct repudiation of the agreement under which the possession was taken. The grantees of 0 'Connor having simply
succeeded him in the possession of that to which they acquired no .title by their deeds·, occupy no better position than_,
he did.''
It is stated by Judge Buchanan in _Schaubuch v. Dillemuth,
108 Va. at p. 89, 60 S. E. 746, .15 Ann.' Cas. 825, as follows:
''If the fence was placed where it is by the defendant, :upon
the belief that the boundary west of the fence, in the possession of his grantee and those who claim under him, contained
:fifty acres, when in fact it only contained thirty-three acres,
it 'vas a mistake·, and the defendant's possession of the seventeen acres on the east side of the fence would not be adverse,
unless he intended to claim as his own the land east of the
fence, even thoug-h the fence was not "Upon the true line.''
.A.s to continuous possession also see Stonestreet amd al v.
Doyle and als, 75 Va. 356.
ASSIGNl\fENT OF ERROR NO. 3.
The defendant having completely failed to establish title
to the strip of land embraced in Cosby's deed, by adverse
possession, next tried to claim title to same, by virtue of an
alleged agreement between Cosby and A. F. Neumann,
former owner of the Durham land. The plaintiff testified
that he had his land surveyed by J. L. C1ark, Civil Engineer,
and R. E. Duvall, his assistant, and found the fence lines not
correct. He thereupon reported the matter to A. F. Neumann
'vho readily conceded that he had no title to any land not
covered by his deed (:~I. R., p. 95), and after negotiating with
Cosby for the purchase of a part occupied by his pond (Cosby
l\L R., pp. 23 and 24) soon after this sold to Bagley and he
did not recall who n1oved the fence (1\1:. R., p. 98), but was certain that he sold to P. J. Bagley ('vritten Bagby in error)
exactly according to the measurements in his deed, and not
by any fence lines or other boundaries. Wbile A. F. Neumann
makes some reference to an agreement about the location of
the new fence, there is no definite understanding as to what
really happened as he did not retain o'vnership but a short
time and was evidently more concerned about selling the
place than anything else, so the matter to him was evidently
immaterial. He does however, without question that he
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agreed on Cosby's line (M. R., p. 95). To ascertain this then
we must take Cosby's deed and the .several plats made hy
Clark, LaPrade and Waddill, all Civil Engineers and Sur~
veyors of long experience, in accordance therewith, which
positively fixes the east~rn line as 422.40 feet in length _and
the Southern line as 211.20 feet in length. LaPrade testified
that the fence was off or inside the line six feet at the Southeast corner and three feet at the Southwest corner of the
land (M. R., p. 58) and plaintiff is entitled to have fence
moved to that line.
To deprive Cosby of the quantity of land for which he paid
and received deed to, and on which he has had to pay taxes
since 1917 would not only deprive him of his property without compensation, but would be taking same without sufficient
reason in law. In Virginia, title to land can only pass by
deed or will, with the exception of title acquired by all of the
requisites of adverse possession.
Our Supreme Court uses this language in the case of M c. "!Jtfurray v. Dixon, reported in 105 Va., on page 611 :
·
"In· the case of disputed boundaries the parties may agree
upon a line, by way of compromise, and if they take and hold
possession up to that line the requisite statutory period, the
mere possession will, in time ripen into title. But no mere
parol agreement to establish a boundary and thus exclude
from tlie operation of a. deed land embraced therein ct;tn divest, change or affect the legal rights of the parties growing
out of the deed itself"'.
Citing Little v. R. F. & P. R. R. Co., 76 Va. 284; Fry v.
Syo'wers, 98 Va. 417.
_ Also see Ilale v. Arm,s, 137 Va. 167 (at page 167); B~ad
shaw v. Booth, 129 Va. 19.
The case of Cox v. Ho·useman, 124 Va. 159 was one where
it was attempted to set up a parol agreement, based upon an
arbitration, to establish bounda.ry lines, and the Court on
page 166, says: ''These instructions (which were not attempting to deal with adverse possession as a source of title)
amounted to saying to the jury that acquisition on verbal
acknowledgment or agreement, as _to the location of a disputed boundary could, proprio vigore, pass title from one
man and vest it in another. Such is not the law". "Acquiesence and admissions'' • • "" ''Are not in themselves independent sources of title".
There is no law in Virginia that requires a land owner to
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· -fence in his property, nor is he required to put fences on the
true line to maintain his rights under his recorded deeds.
More particularly is this true 'vhere he has corner stones or
markers placed around his property.
.
Therefore, the plaintiff's failure or neglect to have the
fence on the east and south of his property placed upon or
moved to or kept ~onstantly erected on the true line cannotoperate to change his deed and take away some of the land
etnbraced therein.
·
The defendant when it appeared that three credible and
experienced surveyors and engineers agreed that plaintiff
was entitled to several feet of land beyond the fence line,
endeavored to try anu raise some question as to the proper
Southern line of the Nine Mile road, though the present line
·has been adopted by all of the landowners in the vicinity of
Cosby and recognized as correct, for many years. The witness for defendant, T. C. Redd, who said the former line of
the Nine Mile Road might have been down in the ditch, yet
.admitted that he used the line of the corner posts of Cosby's
.placed in 1917 as the line when he surveyed the Durham property in 1f)31, and also for the land of Seay adjoining Cosby
on the West (~I. R., p. 71). He also testified that he made
a survey of the Nine Mile Road for the County about eight
or nine years before and made it by the landmarks that had
been there (M. R., p. 70) which was Cosby's line among
others. He further admitted under cross examination that
the western line of Cosby and of Durham was 1,190 feet in
length South from Nine Mile Road ( M. R., p. 72), thus two
feet in excess of the 1,188 feet as shown on plat made by him
in 1916 (1\L R., p. 129-Exhibit J. T. W.).
In view of this it does not appear as if any further comment upon this phase of the case should be necessary.
ASSIGNMENT OF ERROR NO. 4.
Instructions Nos. 4. 5 and 6 were given for the defendant
_,vithout sufficient evidence to support them.
Instruction No. 4 proceeds upon the wrong assumption,
that there ·was a definite agreement between plaintiff and A.
F. Nelunann, former owner of defendant's land, under which
the fences 'vere erected, whereas the evidence is disputed on
this point by the plaintiff and said Neumann was not clear
and positive thereon. Also said instruction assumes that such
an agreement made less than fifteen years before institution
of t hcse proceedings, would give good title to the land between the lines described in Cosby's deed and the fence line,
which is contrary to the Virginia law as heretofore quoted.
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This instruction evidently very strongly influenced the jury
and operated to the great prejudice of the plaintiff.
Even if it may be urged that it was a question of fact to
be determined by the jury as to the authenticity of the alleged agreement, the instructions which gives basis for the
same when the evidence indicates that it 'vas not a fact, is
prejudicial to the other side.
Furthermore, the approval of the Court to a law that h~
not in accord with the authorities naturally has a powerful
effect upon the jury, as th~y are solely guided by the Court
in this respect. The plaintiff has a right to assume that the
erroneous instructions influenced the jury in favor of the defend~nt. The authorities cited on page 17 show the error in
giving this instruction.
Instruction No. 5 should not have been given when there
was no evidence to support it.
This principle of la'v has been enunciated time and again
by our highest Courts. In the case of N. & W. R. R. (1895)
91 Va. 539, the C'ourt held that it was error to give an instruction without any evidence to support it. This was repeated in JJtlanchester Loan Association v. Porter 106 Va. 528,
and lra. Ry. & P. Co. v. Deaton, 147 Va. 576. Outside of defendant's testimony there was only one witness, who covered
a period of only a few years that in the slightest degree supported the claim of adverse possession and proof of. the continuous holding- adversely was not even attmnpted by defendant, while on the other hand one of the defendant's predecessors in title especially disclaimed the adverse holding.
This is a case to determine the true boundary line of the
land· of plaintiff according to his title thereto and it was not
proper in instruction No. 6 given for the defendant to require that plaintiff should also show a right to the possession
before he could recover. The title to the land was the only
question before the jury and to interpose one about the possession certainly tended to mislead them. Also the last line
of said instruction directing that plaintiff must prove that
the defendant was not entitled to the land when it had already stated that he must show affirmatively that he was entitled thereto, may have confused the jury and operated
against the plaintiff.
Every argument advanced to demonstrate that the verdict returned in this case is contrary to the la'v and the evidence and without evidence to support it appears to show
that the granting of instructions 4, 5 and 6 constitute rever.
sible error to the prejudice of the defendant, further argument upon this view of the case is not deemed necessary.
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The instruction designated in Exception No. 6 was erroneously refused plaintiff as, it correctly sets forth his theory
of the case.
This instruction told the jury that where the description ,.
ia the deeds only ·referred to speci& distances, without mentioning fences or other enclosures, that they should disregard
~ences and other enclosures that would affect the description
in the deed.
Every deed in either chain of title refers to certain definite
courses and distances, and none to any fences or other enclosures and there was ample ground to support this instruction.
This showed the intention of all owners to follow specific
for the property lines and in keeping with the decisions of
the Courts it was proper to adhere to this theory of the case.
In Green v. Pennington, 105 Va. 808, Judge Buchanan
.quotes language to this effect from case of Smith v. Chap1nan, 10 Grat. 445:
·
It has also been repeatedly held that where an instructions
-correctly sets forth the theory of the case, it should be given
unless a:dequately covered by other instructions.
See J etfress v. V·ir,qinia Ry. & P. Co., 127 Va. at page 714.
CONCLUSION.
In view of the evidence in the case and of the decisions
hereinbefore cited, the plaintiff submits finally that the judg.ment of the Court below is contrary to the law and the evidence-and without evidence to support it, as more particularly outlined in the several assignments of error, and that
the said judgment should be reversed and as the whole record contains sufficient material to justify the entry of a judgment in favor of the plaintiff, it is prayed that such an order
may be entered.
Counsel for petitioner hereby adopts this petition for writ
of error as his brief, in support of his contentions; copy of
this petition for writ of error having been delivered in person to Counsel for defendant in error on the 11th d~y of
October, 1934; as required by Rule II, of the Supreme Court
of Appeals of Virginia.
~espectfully submitted,
ROSCOE R. COSBY,
By JOHN B. WELSH,·
Counsel.
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. . : Copy of the foregoing petition for writ of error received
·this 11th day of October, 1934.
.
H. M. RATCLIFFE,
Counsel for defendant in .error.
· :: We, John B ..Welsh and Allen G. Collins, Attorneys pra~
ticing in the Supreme Court of Appeals of Virginia, do certify that in our opinion, there is sufficient matter of error in
the record accompanying this petition .to render it proper
that the judgm~nt complained of be reviewed and reversed.
JOHN B. WELSH,
ALLEN G. COLLINS.
Rec'd· Oct. 11, 1934.
M. B. WATTS, Clerk.
November 13, 1934. Writ of error awarded by the court.
Bond $300.
M. B. W.

RECORD
~GIN!~:

County of Henrico, to-wit:
Pleas before the Circuit Court of the County of Henrico,
at the Court-House on Tuesday, the 17th. day of April in
the year 1934, in a certain· Action at Law wherein Roscoe
R. Cosby was plaintiff and S. M. Durham, was defendant.
Be it remembered that heretofore to-wit: In the Office of
·said Court on the 13th. day of May 1932, came the plaintiff
and :filed his petition and Notice, which are in the following
:.words and figures :
NOTICE.
In the Circuit Court of Henrico CountY..
Ro.scoe R. Cosby,
17.

S. M. Durham.
To: S. M. Durham

Please take notice that on the 16th. day of May, 1932, the
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third Monday in May, I shall file a petition in the clerk's office of the Circuit Court of Henrico County addressed to the
Hon. Judge of said court for the entry of an order establishing the true boundary line between the property owned by you
on the south side of Nine mile Road and that owned by the
undersigned, Roscoe R. Cosby, adjoining your property on
the west according to a petition of which a copy is herewith
attached.
ROSCOE R. COSBY,
By JNO. B. WELSH·,
his Counsel
Counsel for Petitioner.

PETITION.

page 2}
Virginia:

In the Circuit Court of Henrico County.
Roscoe R. Cosby,

v.

S. M. Durham.

To The Hon. Julien Gunn, Judge.
Your petitioner, R.oscoe R. Cosby, a resident of Henrico
County, Va., respectfully shows unto your honor the following:
That by deed elated July 10, 1917, and duly recorded in
your Honors Clerk's Office in D. B. 210 A, page 344, he received a conveyance from Henry J. Riha and wife with General Warranty and the usual covenants of title in fee simple
to the following real estate situated in the County of Henrico,
to-wit:
Connnencing a.t a point on the south line of the Nine Mile
R.oad about. one mile east of the corporate limits of the City
of R.ichn1ond which point is 157.14 feet west of where the south
lin(~ of the Nine Mile Road intersects with the west line of a
thirty (30) foot road leading to Evergreen Cemetery, thence
fron1 said point of beginning running westwardly along the
south line of the Nine Mile. Road and fronting thereon 200~58
feet to the north-west corner of Lot No. 3, in the plan of
Reuben Blakeys' division in Plat Book 5, page 209, thence running along the western line of Lot No. 3, south 20 degrees
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west 460.68 feet, thence south 73 degrees 57' east 211.20 or
to a point 422.40 feet south of Nine Mile Road; the.nce north
18 degrees 27' east 422.40 feet to the point of beginning: be- ·
ing the same real estate conveyed to the said Henry J. Riha
bv Charles H. Bruner and wife by deed dated Seppage 3 ~ tcmber 13, 1916, recorded in D. B. 208 B, page 370,
in the Clerk's Office of the Circuit Court of Henrico.
That he at once entered into possession of said property
and ever since has had quiet, peaceable, open and uninterrupted possession thereof until quite recently when S. M.
Durhan1, the owner of the adjoining land on the east and
south, came upon a part of said land, that is over and l.1pon
the strip of land embraced in the southern and eastern
boundaries of his land aforesaid, and has torn down a fence
your petitioner had rected along his southern boundary line,
dug np corner stones or monuments of title at the southeast:.
ern and southwestern corners of his land, 'vhich were placed
there many years ago and now has trespassed upon and apparently given indications of laying claim to a part of his
land, which is equivalent to unlawfully withholding from your
peitioner the possession thereof and justifies the claim that
he is illegally and unla,vfully 'vithholding possession of his
land.
Your petitioner attaches hereto a plat of his property 1nade
by T. Temple "\Vaddill, Inc., Certified Civil Engineers, dated
February 19, 1932, and prays that same may be read as a
part hereof.
Your petitioner further shows unto your Honor that under
the provisions of the statute of Virginia in such cases made
and provided arid more particularly under the terms of Section 5490 of the Code of Virginia, he is entitled to have the
aid of this Honorable Court in Having ascertained and
designated the true boundary line or lines of his real estate
as to the land of S. M. Durham adjoining on the east and
south, and he, therefore prays that S. M. Durham, may be
made a party defendant to this petition and repage 4 ~ quired to answer the same, but not under oath,
which is expressly waived; that his true boundary
line on the east and south be ascertained, designated and
finally established and ordered to be made stable and binding; and that a proper order may be entered by the court re·
quiring said defendant and deliver the land belonging to
your petitioner which he now unlawfully and illegallv Withholds from him.
· .. ·
And that all such other and general relief may be granted
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to him as the nature of his case may require- or as maye be
provided by law.
And he will ever pray, etc.ROSCOE R. COSBY,
By Counsel; ·.
JOHN B. WELSH, for peitioner.
Plat of J. Temple· Waddill filed with notice and petition.
page 5 } (See MS.)
And at another day to-wit: In the Circuit Court
of the County of Henrico, continued by adjournment and held for the County of Henrico at the Courthouse
on Thursday the 3rd. day of November 1932, came the defendant and filed 2 plP.as in writing which are in the following words and figures.
pag-e 6}

PLEA OF NOT GUILTY.
Virginia:
In the Circuit Court of Henrico County.
Roscoe R. Cosby,

v.

S. AL Durham.

Plea of Not Guilty.
This day comes the defendant by counsel and says that he
is not guilty in the manner and form as charged in the plaintiffs notice of motion.
S. M. DURHAM,
By H. M. RATCLIF~,E,
his counsel.
page 7 }

PLEA OF STATUTE OF LIMITATIONS.

Virginia:
In the Circuit Court of Henrico County.
Roscoe R. Cosby,

v.

S. M. Durham.
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Plea of Statute of Limitations.

This day comes the defendant by counsel and denies the
allegations set out in paragraph two of plaintiffs motions, in
which plaintiff charges the defendant with trespassing and
attempting to take possession of a portion of plaintiff's land.
Defendant further shows that he purchased from A. B.
Ragland, on June 5, 1928, the property he now occupies and
that ..the chain of title to this property came through one
Charles H. Bruner who conveyed same to A. F. Naumann,
on August 5, 1916, that a plat of same is recorded in Plat
Book 11, p. 38, the Clerk's Office of the Circuit Court of
Henrico County. That the property of Plaintiff has been
enclosed: in a fence on the Southern and Eastern .sides ever
since ·plaintiff purchased same and that defendant and his
predecessors in title have been in actual, open, notorious, adverse and continuous possession of the property up to said
fence occupied by defendant, under claim of title for a period
of more than fifteen years prior to the institution of this
suit. .
·

S. M. DURHAM_,
By H. M. RATCLIFFE,
His counsel.
And thereupon the following order was entered.
page 8 ~ ORDER OF NOVEMBER 3rd. 1932.
Roscoe R. Cosby, Plaintiff,

v.

S. M. Durham, Defendant.
'"On the Petition and Notice to establish the true boundary
litie, between the property owned by the Plaintiff and defendant on the South side of Nine mile Road as shown by a plat
filed with said petition."
This day came the parties by their Attorneys and the defendant filed 2 pleas in writing, one of not guilty, and a plea
of Statute of limitation and issue was joined oil said pleas.
Whereupon came a jury, to-wit: I. T. Bowles, R. C. ~ur
nette, P.M. Berry, J. H. Ford, V. T. Eberhard, A. Durrette
and Bernard J. Wade, who 'vere sworn to ascertain a true
boundary line of property set out in said petition and a true
verdict give according to said evidence and having partly
heard the. evidence were adjourned until tomorrow morning
at 10 o'clock, A. M.
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_ And the further consideration of this case is adjourned
until that hour.
And which day to-wit: Same Court continued by adjournment and held .at the Courthouse on Friday Novemb~r 4th.
1932.
The following order was entered.
VERDICT OF THE .JURY.
Roscoe R.. Cosby, Plaintiff,
v.
S. M. Durham, Defendant.
''ON A PETITION AND NOTICE TO ESTABLlSH
BOUNDARY IJNE &C."
This day came again the parties by their Attorneys, and
the Jurors sworn to try the issue in this case appeared in
court according to their adjournment on yesterday, and after
.having fully heard the evidence, retired to their room to
consult of their verdict, and after some time repage 9 ~ turned and in open Court found the following verdict "We· the jury in the issue joined find for the
defendant and establish the true line as that shown on the
plat and survey by T. Crawford Redd and Brother, surveyors
and engineers dated December 12th, 1931, and designated as
Exhibit "T. C. R. No. 1." filed in this cause which line is
marked old Fence"..(signed) B. T. Wade, Foreman.
Thereupon the plaintiff moved the Court to set aside the
Yerdict of the Jury on the grounds that same is contrary to
the law and evidence,. and misdirection of the jury, which motion was continued.
And now this day, to-wit:
At a Circuit Court continued by adjournment and held on
the day and year first written, to-wit: April 17th, 1934.
JUDGMENT OF THE COURT.
Virg·inia:
In the Circuit Court of Henrico County.
·Roscoe R.. Cosby, Plaintiff,

v.

S.

M:. Durham,

Defendant.

-------~

~-----~--

-
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UPON MOTION TO ASCERTAIN BOUNDARY LINE.
This day came the parties by their attorneys and the plaintiff having moved the court at the November 1932, term and
continued to this term to set aside the verdict, and
page 10 ~ the court having heard argument of the attorneys
and having considered of its judgment, doth overrule the motion of the plaintiff to set aside the verdict of the
jury and doth adjudge the true line between the lands of the
plaintiff and the defendant to be as follows:
Beginning at a point on the southern line of the Nine Mile
Road distant 200.04 feet from a rod which marks the intersection of the southern line of the Nine Mile Road with tl1e
western line of the property of Roscoe R. Cosby, thence running in a southerly direction along the old fence 418 feet. to
a stone., thence westwardly along the old fence 209 feet to the
aforesaid western line of the property of Roscoe R. Cosby,
as shown by a plat made by T. Crawford Redd and Bro. Inc.,
on December 12, 1931, and introduced in evidence in this suit
and marked ''Exhibit T. C. R. # 1 '' ; to which judgment of
the court in overruling said motion to set aside the verdict
of the jury the plaintiff excepts, and the plaintiff having
signified his intention to apply to the Supreme Court of Appeals for a writ of error, the execution of this judgment is suspended for a period of 60 days from this date, provided the
plaintiff shall execute 'vithin 15 days from this date a bond
in the penalty of $50.00 with surety to be approved by the
Clerk. conditioned for the payment of the costs in this proceedin'g.
BILLS OF EXCEPTIONS FILED IN THIS PROCEEDING, ARE IN THE FOLLOWING WORDS AND
FIGURES.
page 11
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Virginia:
In the Circuit Court of Ifenrico County.
R. R.. Cosby, Plaintiff,

v.

S.M. Durham, Defendant.
BILL OF EXCEPTIONS NO. 1.
The following evidence in behalf of the plaintiff and of
the defendant respectively as hereinafter denoted in all the
evidence that was introduced on the trial of this case.
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Attached is the stenographic record of said evidence.
Teste: This 14 day of June, 1934.
JULIEN GUNN, Judge.
BILL OF EXCEPTIONS NO.

~.

The following instructions granted at the request of the
plaintiff and of the defendant respectively, as hereinafter
denoted are all the instructions that were granted on the trial
of this case.
·
Teste : This 14th. day of J nne, 1934.
JULIEN GUNN, Judge.
Instructions given at the request of the defendant. Copy
#4, 5, 6 and 7.
Teste : This 14th. day of J nne, 1934.
pag·e 12
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BILL O}l EXCEPTION NO. 3.

Instruction No. 4, was given by Court at· the request of defendant over the objootion of the plaintiff and is hereby made
a part of this exception as if herein repeated.
GROUNDS OF EXCEPTION.
That applying the verdict of the jury to this instruction
it operates to pass title to real estate by an alleged verbal
ag-reement and without clear evidence to show the intention
of the parties to so pass title.
The evidence will not support this instruction.
Teste: This 14th. day of June·, 1934.
JULIEN GUNN, Judge.
BILL OF EXCEPTION NO. 4.
Instruction No. 5, was given by the Court at request of defendant and over the objection by the plaintiff and is hereby
made a part of this exception as if herein repeated.
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.GROUNDS OF EXCEPTION.
The evidence will not support this instruction.
Teste.: ·This '14th. day of June, 1934.
JULIEN GUNN, Judge.
BILL OF EXCEPTION NO. 5.
Instruction No. 6, was given by the Court at · the request
of the defendant and over the objection by the plaintiff and
is hereby made a part of this exception as if herein repeated.
GROUNDS OF EXCEPTION.
That this instruction is misleading for it tells the jury that
plaintiff must prove that he not only had a compage 13 ~ plete legal title to the land, but that he must prove
that he had a right to the possession thereof before
he can recover while the right of possession is not an issue
but only the title to the strip of land.
· -The last line is' confusing for it is not incumbent upon the
·plaintiff to prove anything in relation to the claim of the defendant, it is not incumbent upon the plaintiff to offer any
proof in relation to the defendants ~laim.
Teste : This 14th.

d~y

of June, 1934.
JULIEN GUNN, Judge.

J ,. ·'·

,· BILL OF EXCEPTION NO. 6.
The following instructions was requested by the plaintiff
and refused by the Court, to which the plaintiff excepted:
''The Court instructs the. jury that where the deed of conveyance gives specific distance for the boundary. lines without referring to fences or other enclosures limiting or restricting such boundaries then the distance specified must
govern in determining the boundaries of the land conveyed
and you should disregard any evidence as to the location of
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any fence or other enclosure that would tend to change or alter
the distance specified in said deed, and if you believe from the
evidence that the deed to Cosby and the deed to Durham both
defined the boundary lines between their respective properties without reference to any fence or other enclosure then
the boundary lines are fixed and determined as defined in said
deeds.''
page 14}

GROUNDS OF' EXCEPTION..

The deeds conveying to Cosby and Durham adjoining
lands, are a part of the record and show similar measurements for the boundary lines between their properties without reference to fences or other enclosures.
·Teste: This. 14th. day of June, 1934.
JULIEN GUNN, Judge.··
BILL OF EXCEPTlON NO. 7.
· On the trial of this action after the jury had been sworn
and after the evidence set out in Bill of Exception No. 1, ·had
been introduced and after the Court had instructed the jury
as set forth in bill of exceptions No. 2, the jury returned to
the Court . the following verdict :
''We the jury on the issue joined find for the defendant
and establish the true line as that shown on the plat and survey by T. Crawford Redd and Bro., Sur. and Engineers, dated
Dec. 12th, 1931, and designated as Ex. T. C. R. ''No. 1'' filed
in this cause, which line is marked old fence.

B. T. WADE.
Whereupon the plaintiff, by counsel moved the Court to
set aside said verdict upon the ground that the verdict is contrary to the la'v and evidence and is without evidence to support it, and for misdirection of the jury, which motion after
being continued from time to time was overruled, to- which
action the plaintiff excepted.
Teste : This 14th. day of June, 1934.
JULIEN GUNN, Judge.

26
page 15 ~

Supreme Court of Appeals of Virginia.
The following are instructions given . by the
Court.
PLAINTIFFS INSTRUCTIONS.
No. 1.

The jury are instru~.ted that the burden of" proving the
facts to establish all of the elements of adverse possession
is upon the defendantS. 1\L Durham and he must do so by a
preponderance of the evidence.
No. 2.
The Court instructs the jury that where land is originally
taken under a mistake or misapprehension as to the true
boundary there is prim.a facie evidence of the absence on any
hostile claim of title, and this has to be overcome by proof
of a specific intention to claim a hostile title to the land and
the period of limitations of adverse possession only begins to
run from the time of such specific intention and unless they
believe that S. M. Durham and those under whom he claims
have had fifteen years continuous possession of the land in
dispute since the time of such specific intention to claim said
land is shown they must find for the plaintiff.
No. 3.
The Court instructs the jury if they believe from the evidence that Roscoe R.. Cosby has a valid deed to the land embraced within the n1etes and bounds as defined on the plat.
and survey mad~ by J. Temple Waddill, Inc., dated Feb. 19,
1932, a copy of which is filed with his petition against the defendant S. M. Durham, that said title is ·based upon and is
derived by successive B:nd proper conveyance from John and
.
I{asper Bullheller who 'vere also the common
page 16 ~ own~rs March 30, 1904, . of the land adjoining on
the East and south of that conveyed to the said
Cosby and now owne(f. by. said Durham, they must find for
the plaintiff as to the land embraced within the lines of his
deed unless they further believe from the evidence that said
S. M. Durham and his predecessors in title hav~ he~d open,
hostile and continuous possession under claim of· right to
said land or some portion thereof for fifteen {lQ) years or
more prior to the 16th. day of May, 1932, the date of the
institution of this suit.

·
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DEFE·NDANTS INiSTRUCTIONS, WHICH ARE.IN THE
FOLLOWING WORDS AND FIGURES.
No.4.
The Court instructs the Jury that if they believe from the
evidence that the plaintiff and A. F. Neuman, the owtner of
the property now owned by S. M. Durham, defendant, in the
year 1917 had a dispute involving the boundary line now in
question in this suit that the plaintiff and the said A. F.
Neuman settled their dispute by the plaintiff having a survey made and moving the fence to its present location which
was agreed by both parties then plaintiff is bound by the
aforesaid agreement and you must :fix as the ·boundary line
the line established by the plaintiff and the said A. F. N eu-.
man in 1917, on which the fence is now located.
No. 5.
The Court instructs the jury that if they shall believe from
the evidence that S. M. Durham and his predecessors in title
have been for a period of :fifteen years prior to the institution
of this suit in open, notorious, hostile, adverse
page 17 ~ and continuous possession, under claim or color of
title of the lands claimed by the plaintiff, that then
he is possessed of the title thereto and they shall find for tht
defendant.
No.6.
The Court instructs the jury that in this case the burden
rests upon the plaintiff to prove to the satisfaction of the jury
that he had at the time of the institution of this suit a complete legal title to tl;le premises claimed by him, .and a right
to the possession thereof before he can recover, and that he
must recover if at all on the strength of his own title and can
not rely on the weakness in the title of the defendant, and that
in order to recover he must prove affirmatively that he is
entitled to the premises and that the defendant is not entitled
thereto. ·
No.7.
The Court instructs the jury that if they believe from the
evidence that ·the defendant purchased from one A; B: Ragland a certain tract of land on the Nine Mile Road in Henrico
County, the deed for which has been introduced in evidence
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.in this. suit, that the title to this property came through one
· A. F. Neuinann, 'vho purchased same from Charles H. Bruner
and wife, by deed dated August 5th, 1916,. recorded in the
Clerk's Office of the Circuit ·Court of Henrico County in D.
B. 208 A., p. 355, a plat of which property is recorded in Plat
Book 11, page 38, and that defendant and his predecessors
fu: title have been in actual, open, notorious, adverse, and continuous possession, under claim of title for a period of more
than fifteen years prior to the institution of this snit, of the
lands claimed by plaintiff, then yon must find for the defendant.
·
The Evidence referred to in Bills of Exception
page· 18 ~ No.1, and made a part thereof is in the following
··
words and figures.

PLAINTIFFS EVIDENCE.
page 19
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Virginia:

·In the Circuit Court of Henrico County.

R. R. Cosby, Plaintiff,
'IJ.

S.M. Durham, Defendant.
'

Appearances: Mr. J. B. Welsh, Attorney for Plaintiff,
Mr. H. M. Ratcliffe, Attorney for Defendant.
page 20
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R. R. COSBY,
being first duly sworn, testified as follows:
\

DIRECT EXAMINATION.

By Mr. Welsh:
.
Q. State vour name, residence and occupation f
A. Roscoe R. Cosby; 3101 East Marshall Street; electrical
·
contractor and engineer.
; Q. That is your place of business, is it not!
· A: Yes, residence, too.
·
Q. Do you own a tract of land on the south side of Nine
Mile Road, adjoining S. M. Durham f
A. Yes, sir.
·
Q. How long have you owned that property and how did
you acquire it 1
·
·
·
·· A-. Since 1917. I bought it by deed dated July 10, 1917 f
· Q. I herewith hand you what purports to be the original
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deed conveying said property to you, please. file same as
''Exhibit R. R. C. No. 1''7
A. I so file it.
Q. From whom did Henry J. Riha acquire said property f
A. I bought it from Riha. Riha purchased it from Bruner.
Bruner purchased it from Bulheller.
. Q. I here hand you what purports to be a copy of a deed
· dated September 13, 1916. Please state whether
page 21 ~ or not that is a copy of the original deed on record
in the Clerk's office?
A. Yes, I made the copy from the books in the Clerk's office.
Q. Please state whether or not that deed conveyed the same
property as embraced in the deed to you from Henry J. Riha 1' .
· A. Yes, sir.
Q. If so, plase file the copy of the deed as ''Exhibit R. R.
C. No. 2"7
A. I so file it.
Q. From whom does the record show that Charles H. Bruner· acquired that property¥
A. From Bulheller.
Q. Did he acquire it by one or two deeds Y
A. Two deeds.
Q. I her~ hand you what purports to be copies of two deeds
from Bulheller and others to C. H. Bruner, one dated June
1, 1900, recorded in Deed Book 159B 199, and the other dated
~{arch 30th, 1904, recorded in D. B. 169·B 131, please state
whether or not said two deeds embrace identically the same
property as described in the deed to you from Henry J. Riha f
A. Thev do.
page 22 } Q. If so. file same as "Exhibit R. R. C. No. 3"
and "Exhibit R. R. C. No. 4"?
A. I so file them.
Q. Look at the dee-d of 1904 and state whether or not same
refers to a plat as a part of said deed 7
· A. Yes, to plat dated March 29, 1904, which is attached to
this deed in the deed book.
Q. I here show you what purports to be a copy of the plat
which is attached to the deed of March 30, 1904, just referred
to. Please state whether or not the same is a correct copy
of the said plat as recorded in Deed Book 169, page 131 Y
A. Yes, sir.
Q. Please file sa1ne as "Exhibit R. R.. C. No. 5" Y
A. I so file it.
.
Q. Do you ·know whether or not John and Kasper Bulheller
at the time of the deeds conveyed to C. H. Bruner the two
tracts¥
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A. It all came from the Bulhellers and that is the source
of title of both tracts of land.
Q. Tell his Honor and the gentlemen of the jury whether
or not you have had any survey made of your land to ascertain the points of the description, the two lines of description
as given in said deed Y
page 23 ~ A. I had a survey n1ade shortly after the purchase of the property in 1917 by J. Lyell Clark,
and the field work done by Mr. R. E. Duval, who is here to
testify. I also had him place monuments on the four corners
of the place in 1917 and check them after they were placed.
Q. What kind of monuments 'vere placed 1
A. Concrete monuments, with a steel marker in the center.
Q. State whether or not those markers placed by, him are
still at the four corners of your land Y
.
A. The two on the Nine Mile road are still as placed by
Mr. Duval. The two rear ones are missing.
Q. Do you know how long they have been missing?
A. I could not say exactly; possibly a year or more.
Q. When is the last tin1e that you sa'v the corner post at
the southeast corner of your land adjoining Durham and the
southwest corner adjoining Durham Y
A. Approximately a year, or a year and a half.
Q. Who owned the adjoining land when you had your survey made by R.. E. Duval?
A. Mr. A. F. Neumann.
Q. Did Mr. Neumann have any agreement or understanding with you as to the location of those corner posts?
A. Mr. Neumann sold the property just at the time they
were placed. As I understood it, from Neumann, he admitted
that the. survey was correct. He tried to buy the
page 24 ~ strip of land between the corner and the fence. I
agreed to sell it to him.
Q. Did Mr~ Neumann, or his purchaser, raise any objection
as to those corner posts on the southeast or southwest corner
of the land?
A. Mr. Phil Bagby was the purchaser from Neumann. I
went to see Mr. Phil Bagby following his purchase from Mr.
Neumann and notified him the posts were on the four corners.
lie did not seem to be very much interested in it.
Q. Have you possession at this time of all the land which
is described in your deed?
A. I have a deed to it; I hope I have possession of it.
Q. J s anyone claiming any part of that land Y
A. 1\{r. Durham has depredated a portion of it, dug ditches
·
on it and claims part of it, I understand.
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Q. How much land does he claim Y
A. I have never been able to find out how much he claims.
Q. Has he ever made any specific claim to you of any spe-cial points on your land 7 .
·
·
·
A. ~o, sir.
·
CROSS EXAMINATION.
By Mr. Ratcliffe:
(~. Then, so far as you know, he does not claim any of your
land, does he?
.page 25 ~ A. He has depredated on a portion of my land
and dug ditches on it.
Q. Show the jury what portion of your land he has depre·dated?
A. From this corner all the way along to this (indicating)
he has depredated on it.
.
Q. This is a plat made by your surveyor in this suit 7 It
may be used in this suit?
A. I 'von 't say what it may be used for. I had other things
in mind when this plat 'vas made.
Q. What .did you have in mind Y
A. I was going to take some very definite action against Mr.
Durha1n for his damage to my fish pond. ·
·
Q. Your property has a fence all the way around, has it
not?
A. No fence on this side or that side (indicating on plat).
Q. No fence there-did not Mr. Neumann put that fence
there?
·
A. Put part of it there.
Q. He put it there before you came there did he not f
A. Yes, sir.
Q. When you came there and bought the property, you al1d
Mr. Neumann had some argument about the line, did you
not?
A. Yes, sir, we did.
Q. After the survey was made you had the fence moveCI?
A. I did not.
.
Q. Do you deny moving the fence!
A. I do .
.page 26 ~ Q. Then, if Mr. Neumann says the fence was
moved by you and changed, he is wrong, is that
it?
A. He is mistaken.
Q. Then, you left the fence remain where it was Y ·
A. No, part of it fell down.
Q. Who put it up?
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A. I did.
Q. You put it up· on the same old line f
A. Yes,
Q. Did you not put it UP. on a new line?
A .. No.

Q. Where is it-! would like to see the fence T
A. We will be prepared to show ·it, I think. I have sur-

veyors to testify where the fence is.
Q. I am asking you T
.
A. The fence is 1 foot, approximately, from the proper
corner on the Nine Mile road between S.M. D~rham and my."self. At that place it is 1 foot; follqwing that line it is approximately 3-1/2 feet out at the next corner; following the
·line on around west it is about 6 feet out.
Q. H;av~ you ever gone on the outside of that fence and
~claimed that property up until recentlyY
A. I did not have to until then. Nobody ever disturbed it.
· Q. In other words, the people who occupied the
page 27 ~ property Mr. Durham is occupying claimed up to
· ·
· that fencef
·
A. No, part of my pond is beyond the fence.
Q. Wherever it was beyond the fence, on whose property
was itT
A. I will show you on the map. The pond was very close
to this line here (indicating) and beyond the fence.
Q. And you· came in here and put up a wall to keep that
pond from going beyond the fence, did you not Y Is that cor·rectT You have a wall in bereT
A. Yes, sir.
Q. To keep that pond from. going beyond that fenceT
A~ It cost nie a good lot of money to put it tl)ere.
Q. You did not want the water to go beyond that fence, is
that correct f
A. No, sir.
Q. Why did you put that wall there T .
.
A. Because I did not want to lose my dirt embankment.
This man was digging a ditch in my pond at this point.
Q. You say the corner· stones have been moved Y
A. Y~s, the corner monuments.
Q. Who moved them?
·A. I don't know.. You told me you advised your client to
move them.
page 28 ~ Q. I told him to move the corner posts put there
in 19177
·
A. He did not say.
Q. Did I not tell you I advised Mr. Durham to pull up. that
fenceT
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A. ·You did.
Q. He pulled down that fence put it over on the other side 1
A. He dumped it in the fish pond.
Q. That fence was beyond where those stones were, was
it not?
A. No, sir.
Q. Is there not a place at the corner of that fence which
shows where the stone was?
A. A depression, you mean 1
Q. Right at the corner of the fence shows where the stone
was?
A. Which fence?
Q. The old fence that is there ·today? ·
A. No, there is no depression where the stone was.
Q. Which fence fell down 1
A. All of them fell down.
Q. When they fell down why did you not put them straight
on your line-you had your stone in, did you not?
A. No, the corner stones were not there.
page 29 } Q·. When did the fences fall dowil7
A. Certain portions of them have fallen down
at different times.
Q. When did the first portion fall down?
· A. Right after ltir. Neumann moved.
Q. Why did you not put them straight on your line?
A. Because Mr. Neumann destroyed part of the fish pond
and it could not be replaced then.
0. Explain how 'Air. Neumann destroyed the fish pond Y
A. You are talking about a different fish pond. The
pond I am talking a bout was partly on his property and
partly on mine.
Q. Was that fence there then!
A. No, sir.
Q. It was there when Mr. Neumann left, was it not?
A. No, sir.
Q. This fence was on the line when Mr. Neumann left, was
it not?
A. No; that fence "'as 40 feet out when Mr. Neumann left.
l\{r. Neumann had 40 feet of my property when he left there.
Q. Was that fence moved over?
A. I just explained by the way he left the fish pond there.
Q. Two or three feet would not affect it, would
·
·
page 30 } itT
A. That fence was across there for yeare and
years.
· Q. Did you put a post. by it when you put a fence across
there!
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A. No, I left the stone where it was.
Q. Your fence is practically on the line at this point (indicating), is it notY
A. No, it is a foot out.
·
Q. It is about three feet out here (indicating) 1
A. Yes, sir.
Q. How many here (indicating) ?
A. About three feet there and four feet on this side (indicating).
Q. So, you put that fence in that angle there-is it your
contention that this line across here should be a straight line f
A. Yes, sir.
Q. You are relying on this plat here to establish your line,
are you not?
A. Which line Y
Q. The back line here (indicating) Y
A. No; that plat has nothing to do with the back line of my
place.
Q. It has not?
A. No.
page 31 ~ Q. This has notl1ing· to do with your place 1
A. The back of it. You said my line.
Q. What is this Y
A. A plat within my place.
Q. This is not your property Y
A. Yes, that is a part of my property.
Q. This is not the whole piece?
A. No.
Q. I thought you were relying on this as the whole piece
of your property-who pulled that stone up you said was
there up to a year and a half ago¥
A. Which stone?
Q. The new stone?
A. That plat refers to the ne'v stone.
Q. I am speaking of the stone pulled up a year and a half
ago?
A. I don't know; I would like to know.
Q. Was not all the damage the damming up of your property-is it not right on the corner 1
A. Not on my corner; about thirty-five feet from it.
Q. The dam does not come all the way up to the line?
A. The dam·is over thirty-five feet from that corner stone.
Q. Did not the water come in here within the last hvelve
or eighteen months and wash your dam out at the corner T
A. You mean the ditch Mr. Durham dug·.
Q. No, I mean the water 'vashed it out at this
page 32 ~ corner, not the ditch Mr. Durham dug?
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A .. No, my dam is thirJy-five feet from it.
Q. Did not the water wash it out there and you had to fill
it up in order to get your pond in f
A. No, I had to fill it up because he dug a ditch there.
Q. He did not dig a ditch at the four corners!
A. Yes.
Q. He did not cut in on your property?
A. Yes, where he dug the ditch was all on my property.
Q. When he came up-to the fence that was your property?

A. Yes, the p·roperty beyond the fence was my property.
(The witness stood aside.)
page 33 ~

R. E. DUVAL,
being first duly sworn, testified as follows :
DIRECT E·XAMINATION.

Bv Mr. Welsh:
"o. Please state your name, residence and occupation Y
A.. R. E. Duval; c.ivil engineer of State Highway Department; present residence Newport News, Va. ·
Q. How long· have you been a civil engineer?
A. Since 1911.
Q. With whom were you connected in August, .1917 ~
A. J. Lyell Clark.
Q. Did you for Mr. Clark make a survey of the property of
R. R .. Cosby on the south side of Nine Mile Road in August,
1917?

A. I did.
Q. Have you a copy of said blueprint or platY
A. Yes, this is a copy (indicating).
Q. Please file same as "Exhibit R. E. D. No. 1 7''
A. I so file it.
Q. Please look at said plat and look at the deed to Mr. Cosby's land from Henry J. Riha and state 'vhether or not the
1neasurements in your plat ~onform to the measurements in
the Cosby deed Y
A. They do.
Q. When you completed your survey did you put any markers on the property?
page 34 ~ A. Yes, I set concrete monuments at the four
corners.
Q. Did you place the markers at the four corners in accordance with the deed toR. R. Cosby and as shown in your
survey?
·
A. Yes, I did.
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Q. What kind of markers did you put at the southeast and
southwest corners of said property 7
.
A. Concrete posts poured in concrete with concrete block
with a pointer on it indicating where the corner was.
Q. What was the size of those concrete markers Y
A. I judge six or eight inches square.
Q. What kind of markers did you place in the center of this
postf
·
A. The same kind; all the markers were put in just alike.
Q. While you were making that survey and placing those
markers did you have any conversation or conference with .A.
F. Neumann, the owner of the adjoining property?
A. I think there was probably some argument ·with Mr. Neu·mann. I know I had to get on a building that was there on
the line. Mr. Neumann had something to say about it. I
told him the building was on Mr. Cosby's land and I was sur"
veying Mr. Cosby's land.
Q. Did Mr. Neumann raise any objection as to the placing
of the conerete markers at the southeast or south"
page 35 ~ west corners?
A. No, sir.
Q. Or, on the Nine 1viile Road on the northeast or northwest corners T
A. No, sir.
Q. Have you been on this property within the past twelYe
months?
A. Yes, I was there the early part of this year. Mr. Cosby
asked me to come by there.
Q. Tell his Hono"i- and the gentlemen of the jury whether
the four corner posts you put there were still there T
A. The rear monuments had been destroyed a:nd removed.
Q. The copy of the plat which you have filed as ''Exhibit
R. E. D. No. 1'' shows a dotted line- ·

By 1vir. Ratcliffe (interposing) : Is that plat recorded f
By Mr. Welsh: No.
By Mr. Ratcliffe: I object to his using this plat to establish a line when this plat is not recorded.
By the Court : The surveyor can testify where the line is
ru~ I don't think it has to be recorded. The question here
is what is the true line and the surveyor is an expert witness and he can testify as to the line.
page 36 ~ By Mr. Welsh:
Q. State what that projected line across the eastern portion of the land represents Y
A. This line is the fence.
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By the Court: Did this witness make that surveyY
By ~Ir. Welsh: Yes, sir.
Q. Do you know anything about the removal or change of
the fence at that time!
.A. No, sir.

CROSS EXAMINATION.
Bv 1\fr. R-atcliffe:
·Q. You are Mr. R. E. Duval!
A. Yes, sir.
Q. How did you establish your line on the Nine Mile Road
~what gave you the line of the Nine Mile Road to establish
it on?
A. We took in everything, fence line, and. as I recall, this
property had recently been surveyed by T. Crawford Redd &
Brother. I think we probably used some of their points.
0. rhe line was established up on the bank, not in the
·
ditch T
A. Not on the bank.
· Q. In surveying property along the roads is it not a fact
that surveyors often put the markers up on the bank and
not down in the ditch, to prevent the road machine
page 37 ~ from scraping them ·out?
A. Not a property corner.
· Q. \V ould they put them in a ditch f
A. If that is where the line falls.
Q. You established your line from old fence lines and markers n1ade by T. Crawford ReddY
·
A: Yes, sir.
Q. At this time the building was over the line?
A. Yes, sir.
Q. 'rhen, this fence was at that time up at the Nine Mile
Road property corner?
A. Practicallv at the corner.
Q. It came
at an angle-you have not the distancehow tnuch was it'
A. Approximately 35 °.
Q. 'Vas there a fence on the back line at that time?
A. Not on the line.
Q. "\Vhere was it 7
A. I think probably a fence back in here.
Q. You did not show that fence?
A. Not at that time. There was .no controversy about that
fence, that I knew of.
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Q. Yon would not say at that time that fence was not back
there on that line Y
A. It was not on that line at that time, I am
page 38 ~ positive.
Q. Could you get through the·re all right¥
A. Had right much trouble at that house.
Q. No trouble to get throug·h here to come. on out and fix
your line, with the exception of that house Y
A. With the exception of the house and crossing the back
·
fence.
Q. In moving this fence there would be no trouble with the
exception of this house to move the fence on that line Y
A. No, sir.
Q. You don't know anything about the moving of the fence,
do you?
A. Nothing at all.
RE-DIRECT EXAMINATION.
By Mr. Welsh:
Q. Can you .state how far that property line on the south
side of the Nine Mile Road is from the tracks of the Seven
Pines car line?
A. No, I cannot.
Q. Was it close or some distance away?
A. I could not tell vou whether close or far.
Q. Do you remen1ber whether or not the street car track
was in_ front 9f this property at that time, or not Y
A. Yes, it was.
(The witness stood aside.)
page 39 ~

J. TEMPLE WAD DILL,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Welsh:
Q. Mr. Welsh, please state your name, residence and occu~
pation?
A. J. Temple Waddill, residence Richmond, Va.; occupation civil engineer and surveyor.
Q. How long have you been a civil engineer and surveyor?
A. Twenty-five years.
Q. State whether or not you have made a survey and plat
of the R. R. Cosby property on the south side of the Nine
Mile Road near Evergreen Cemetery RoadY
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A. The survey was made in my office by Mr. Lewis and his
assistants. I did not make the actual survey, myself. I
checked over the notes and plat.
By 1\{r. Ratcliffe: I object. He did not make the survey
down there and I object to his testifying unless he ·made it.
By the Court: The objection will have to be sustained.
By Mr. Welsh: If it please your Honor, I would like to
·examine 1\{r. Waddill further to see if he is qualified.
By the Court : Yes, sir.
~

By Mr. Welsh:
Q. l\1r. Waddill, have you been over these lines
on this land Y
· A. Yes, I have been over them on the land.

page 40

By the Court:
Q. Did you make the surveyT
A. No, I did not make the survey as shown on that map.
By the Court: That is hearsay, Mr. Welsh.

By 1\{r. Welsh:
Q. Have you examined the line of this property on the
·
south side of the Nine Mile Road?
By Mr. Ratcliffe: If your Honor please, he said he did
not 1nake the survey shown on this plat. I object.
By the Court: I will let him answer that question, as to
whC;'ther he examined the line or not.

A. I went down to the place and looked over the property
with reference to the fence and pond, &c.
Q. Can you state whether or not there were any corner
n1arkers on this property on the south side of the Nine Mile
road?
A. There is a concrete marker at the northwest corner of
the property and also a concrete marker at the northeast
corner.
Q. Did you examine those markers personally?
A. Yes.
Q. Can you state whether or not the markers
page 41 ~ are on the true line of the south side of the Nine
Mile Road?
4~. As near as I can tell from measurements and observation they are.
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By the Court:

Q. Did you make measurements to ascertain whether the
markers were on the Nine Mile· Road, or notY
·
A. Yes, sir.

_By Mr. Welsh:
Q. How far are the fence and markers on the Nine Mile
Road from the street car line T
A. I did not take any actual measurement, but I would say
froll). observation they are eight feet.
By Mr. Ratcliffe: I object.
~! the_ Court:· Objection sustained.
By Mr. Welsh:
Q. Can you state the distance from the street car ties to
the fence line of the Cosby property?
A. I could not give you the actual figures on that.
Q. Can you state .the approximate distance f
By Mr. Ratcliffe: I object.
By the Court·: . Objection sustained.
Q. Please look at the plat made in your office by Mr. Lewis
and also look at the deed from Mr. Riha to Mr. Cosby and
state whether or not the measurements on said plat
page 42 ~ conform to the measurements in said deedY
A. The measurements correspond with the deed
with the exception that the distances from the 30 foot road are
not shown on this map as called for in the deed; that is the
30 foot road from the Evergreen Cemetery.
Q. State whether or not you had any conversation with _Mr.
-T. Crawford Redd, county surveyor, as to the location o_f
the Nine Mile Road 7
A. ·Yes, I had a talk with ~Ir. Redd with reference to that
location.

By Mr. Ratcliffe: I object to the conversation unless Mr.
Durham was present.
By the Court : Objection sustained.
By 1\tir. Welsh: I think a surveyor has a right to testify as
to certain conversation with reference to certain markers and
-how he got his information.
·By the Court: He can testify as to certain monuments, Mr.
Welsh.
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By the Court:
Q. Did l\fr. Redd take you there to the Nine Mile Road and
show you a monument he had established there 7
A. No, he did not.
By Mr. Welsh:
Q. Tell his Honor and the gentlemen of the jury what information you had from Mr. Redd as to that 7
page 43 }-

By Mr. R.ateliffe: I object to that, if your Honor
please.

Bv the Court:
~Q. The defendant was not present at the conversation with
1\fr. Redd was he, Mr. Waddill?
.l\.. No, he was not.
By the Court: The objection is sustained.

By

~Ir.

Welsh:

Q. ~Ir. Waddill, how long have you been acquainted with the

~outh

line of the Nine l\1:ile Road at the point of the Cosby
property and the Durham property¥
A. I n1acle a survey adjacent to this property around 1911,
son1ewhere in that neighborhood, I could not giv·e you ~he exact date, but about. that time.
Q. State whet~er or not there· has been, to your knowledge,
any change in the location of the Nine Mile Road since you
made that survev in 1911 7
·
A. Not that I know of.
Q. were you iri business or yourself or employed by some
one else at tl1at time Y
A. I \Vas workinEr with 1\{r. T. Crawford Redd at that time.
Q. 1\fr. Waddill,·-are you acquainted with the survey and
plat of this property and the adjoining property on the east
and south made by Mr. T~ Crawford Reed in 19167
page 44 }- A. Yes, sir.
Bv 1\fr. Ratcliffe:
·Q. ·You did not make that' survey, did you, Mr. Waddill?
A. No, I did not make tl1e survey.

By Mr. Ratcliffe: I object to it.
Bv Mr. Welsh:
·Q. I show you what purports to be a copy of the plat made
hy T. Crawford Redd & Brother, May 9, 1916, and recorded
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in Plat Book 11, p. 38. Please state whether or not you have
compared the copy which you have in your hand with the plat
recorded in said Plat Book and whether or not same is a correct copy of said plat?
A. Yes, sir; I was present when the copy was made by Mr.
Crawford. I was there at the time and checked it over.
By Mr. Ratcliffe: If your Honor please, here is the original. There are a lot of lines all over that map that are
not on the other map.
By the Court: I don't know the objP.ct of it.
By Mr. Welsh: We can eliminate that marking on the side.

Q. Please file that copy of the plat, marked "Exhibit J. T.
W. No.1?"
A. I so file it.
Q. Tell his Honor. and the gentleman of the jury whether
or not said plat shows the measurements of the
page 45 ~ Cosby property on the eastern and southern lines "l
A. Yes, those measurements shown on the map
corr~spond with the measurements in this deed.
CROSS EXA1\1INATION.
By Mr. Ratcliffe :
Q. You said you went down there, Mr. 'Vaddill, and went
around these lines?
A. Yes, I went down there.
Q. Did you find any stones down at this end (indicating) Y
A. No, I found some some stones lying- on the ground.
Q. Where were they lying!
A. Adjacent to the corner at the front.
Q. On ·which side, inside or outside the fence Y
A. My recollection is on the inside and the outside.
Q. There i.s a fence around around this property of Cosby ·v
·A. There IS a fence down there.
Q. No gate to g-o out outside of that fence, is there, except
at the front, at the road?
·
A. None that I recall.
Q. You saw where Mr. Cosby had 'vorked the property up
to the fence?
A. Yes.
Q. He has put in a wall next to the fence?
A. That wall is adjacent to the fence, inside the
page 46 ~ fence.
Q. All the work he has done is inside the fence 1
A. Yes, all of it seems to be inside tl1e fence.
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RE-DIRECT EXAMINATION.
By Mr. Welsh:
Q. Do you know whether the southeast and southwest cor-

ners on your plat are beyond the fence to which you r~fer Y
A. That point seems to have been destroyed. I could not
find that point out in there.
Q. Do you know whether the distance 422-41/100 on the east
line of the property takes in the line beyond the fence to
which vou refer 7
A. r"'could not testify to that, because I did not make that
measurement. According to the base line you had there tha~
would put it outside that fence.
·
Q. Whom did you say did the field work on your platY
A. Mr. William Lewis.
(The 'vitness was excused.)
page 47

~

WILL~AM LEWIS,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By 1\'Ir. Welsh:
. .
· Q. Will you state your name, residence and occupation Y
A. W. ~I. Lewis; Richmond, Va.; employed by J. Temple
vVadclill, Inc., assistant engineer.
.
Q. State whether or not you made this survey and plat of
the R. R. Cosby property on the Nine Mile Road, a short distance from the Evergreen Cemetery Road, for J. Temple Wad-:
dill, Incorporated'
A. I did.
Q. When did you make that survey and plat?
A. In the middle of February of this year.
Q. I here show you a plat dated February 19, 1932, attached
to the petition of R. R. Cosby, purporting to be made by J.
Temple Waddill, Incorporated. State whether or not that is
a true copy of the plat and survey made by you Y
A. Yes, this is a true copy of the survey made by me and, incidentally, the map is also made by me.
Q. Please compare the plat with the deed to Mr. Cosby from
~fr. Henry J~ Riha and state whether the measurements on
your plat conform to the measurements in the deed?
page 48

~

By the Court : Mr. Wad dill testified to that.
That is not controverted, is it?
0
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Q. How did you get the starting point in your survey on
the south side of the Nine Mile RoadY
A. There were four concrete markers on the four cornel's
and I was employed to make a survey and check that to se:'e
if they were correct, which I did.
Q. What kind of markers were on the south side of the
Nine Iviile RoadY
· A. They were iron pipes imbedded in concrete, with a tack
· or nail in the center for a pointer.
Q. Do you know whether those markers had been there for
some time, or not f
A. They had the appearance of being there for a good number of years. .
Q. How did you get your corner at the southeast and southwest corners?
A. I did not get that.
Q. How did you arrive at your corners on the Southeast
and Southwest corners of the property?
A. They were in there;·they·had been ·established.
Q. How 'vere they established Y
A. By concrete markers, the same as those in front; but
the back corners 'vere more recent than the front ones. They
had been put in afterwards.
Q. You found, then, when you made this survey
page 49 ~ and plat the concrete markers at the southwest
and southwest corners at the distance specified on
your plat from the markers on the south side of the Nine Mile
Road?
·
·A. Yes, sir.
- Q. Did those_ markers on the south side of the Nine Mile
Road conform to the fence line on the adjoining property, the
Durham property and other property on the westt
A. Yes.
Q. Please state how far those corners are from the street
car track, especially the ties of the Seven Pines car line Y·
A. Only approximately I could tell that .
. Q. How closef
·
A. From the concrete marker to the center of the track
would be approximately 8 feet.
Q. Do you know how far the outside of the tie is from the
center of the marker 1
A. Those are 8 foot ties; that would be 4 feet.
Q. Can you state how far t.he post supporting the trolley
wire is from the fence line of the Cosby property Y
A. Right at it.
Q. Approximately right up against it Y
A. Right up against it.

•
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Q. Can you state how far the southeast corner of the Cosby
land, according to your survey and according to the
page 50 }- marker to which you refer, is from the line of fence
'vhich has been referred to!
A. I found the concrete marker to be 6 feet south of the
existing fence post fence corner.
·
·
Q. vVhat is the distance of the corner post on the southwest
corner of the Cosby land!
A. That was 3% feet.
.
Q. Can you state how far that southeast corner post is
'from the eastern fence line of the Cosby property that you
saw there'r
. l\. That was 3 feet. I have my note book, if you will allo'v me to refer to it. Yes, thr~e feet.
CROSS EXAMINATION.
Bv IYir. Ratcliffe:
· Q. You say when you went there in F'ebruary, 1932, that is,
·last February, that thesP hvo concrete markers were in the
ground?
A. Yes.
n. 'Vhen ~fr. Cosby said they were pulled out of the ground
~nd destroyed over a year ago, he is mistaken 7
A. lie said they had been re-established.
Q. Re-established by whom, do you know 7
A. No.
Q. Let me ask you this-these markers at these
page 51 } corners (indicating) had been freshly put in Y
A. Yes.
Q. They were old one up here (indicating) 7
A. Yes, the back ones were more recent ones than those on
tl1e road.
Q. You did not put the fence on your plat here, did you Y
A. No.
Q. You did not show any fence here at all f
A. No, I was concerned with that.
Q. Does not the fence start in right here where the marker
is 1
A. Approximately a foot wesf of that.
0. Here is a plat wl1ich was introduced and marked "Exhibit J. T. ,V. No. 1"-the western line of the Cosby and Durham property as shown on this plat the distance to the Nine
1\i[ile Road of the Cosby property is 460.68 feet?
A. Yes.
~ Q. Then, the distance as shown from the lower end of the
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Durham property on this same western line do,vn to this corner is 488.75 feet, is it not?
A. Yes. Do von 'vant the center of that T
Q. Yes, get the center of that. Will you take the center of
that and subtract from the total distance of that western line
of 1,188 feet?
page 52 ~ A. By this plat, as shown here, is leaves 238.57.
Q. I here hand you a deed, 'vhich is a certified
copy of a deed from .A. B. Ragland to S. D. Durham. V\7ill
you look at the description in this deed and see if this deed
does not give the line on the Durham property as 238.57
feet 1 Is that the length of that line?
A. It says 238.57.
Q. Which 'vorks out with the plat, does it not 1
A. Yes, conforms with the plat.
·Q. You are positive that these two stones here (indicating)
had been reset when you went out and made this plat-they
were not old stones that had been there a long time?
A. They did not have the appearance of that.
Q. Did you notice 1\.fr. Cosby's ''rorking of the ground inside
that fence and his pond inside that fence, and that he had
put a wall there to keep the water from there?
A. He had no 'vall at that time. His pond was well within
that fence. He had a bank there.
Q. It had been banked up, had it not?
A.. The natural drainage would be higher. His pond came
just about to that fence.
Q. 1\Ir. Cosby says now he has banked it up to keep the water from coming- outside that fence, is that correct~
A. I have not seen it since.
page

53~

RE-DIRECT EXAMINATION.

By lVIr. Welsh:
Q. Yon have been asked to compare some figures on tb.e
'vestern line of the Cosby and Durham property and make
some calculations. Said plat to which you referred showed a
total distance of 1,188 feet from the Nine Mile Road to the
southwest corner of the land marked ''George Bulheller'' according to said plat. State whether or not in making your
survey you ran that same line, or not, to check up the distance
in that property T
A. No, I found that distance to exceed that.
Q. What did your survey show the distance of that same
line?
A. That same distance measured 1,191 f~et, instead of 1,188
feet.
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RE-CROSS EXAl\1INATION.
By Mr. Ratcliffe:
Q. What did you establish your corner down there by Y
A. There is an existing stone.
-·
Q. This is a plat which is recorded in this court, is it not Y
A. I presume so.
Q. That plat has been introduced here as ·a recorded plat!·
A. I did not use that to make mv measurements.
Q. Your line here to establish the corner of the property
with lines fixed by some one else, you don't know
page 54 } 'vhether they were the same·' one this was made by
or not, do you Y
A. No.
(The witness was excused.)

B. W. LaPR.ADE,
being first duly sworn, testified as follows:
DIRECT E·XAMIN.A.TION.

By 1\fr. Welsh :
Q. Please state your name, residence and occupation!
A. B. W. LaPrade, Richmond, Va.; civil engineer and surveyor.
·
0. l[ow long have you been a civil engineer and surveyor?
A. Twenty years.
Q. ·State whether or not you have made any survey and plat
of the R. R. Cosby property on the south side of the Nine
Mile Road within the past twelve months 7
A. Ihave.
Q. I here hand you what purports to be a copy of the survey and plat made by W. W. LaPrade 1& 'Brothers, February
20, 1932. State whether or not tl1at is a copy of the survey
and plat ,~...hich you madef
A. 'l,his is.
Q. Please file said plat as ''Exhibit B. W. LeP.
page 55 ~ No. 1 Y"
A. I so file it.
0. Tell his Honor and the gentlemen of the jury how you
arrived at a starting. point in making said surveyY
A. I found an iron pipe set in concrete at the northeast
corner on the Nine Mile Road, and also one at the northwest
corner. I used these monuments in determining the location
of the other hvo. I also checked to the rear property line
as shown on that plat, ~'Ex. J. T. W. No. 1. '' I also used
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this plat and there 'vas a stone at the southwest corner of
the plat marked "Ex. J. T. W. No. 1," and the distance from
the southwest corner of "Ex. J. T. W. No. 1" to the southwest
corner of the Cosby property I found by measurement a surplus of three feet.
Q. Can you state 'vhether or not those markers on the south
side of the Nine Mile Road are on the established line of the
south side of the Nine Mile Road for many years Y
A. It is on the present established line and it looks as if
it had been established for quite a while.
- Q. Does that line conform to the fence line of the Durham
property on the east of the Cosby property and the Seay property on the west T
A. It conforms to the property on the east; there was no
fence on the west along the line. There was, how~ver, a
stake 50 feet from the corner of the Cosby property 50 feet
west that was approximately on the line of this
page 56 ~ lin~ of the Cosby property.
Q. Do you know who put that stake there?
A. No, sir.
•
Q. Do you know whether that stake was supposed_ to rep·resent a corner of anyone's property?
A. Mr. Redd had recently made a surve-y of the Seay property, which is immediately on the west, and sho,ved the ;northwest corner to be at a. telegraph pole, and this stake was a
proper distance from the Cosby property with that post.
Q. Can you state how far the post in the corner of the Cosby
property, which supported the wire of the telegraph line of
the Seven Pines Car Line is from the Cosby fence?
A. They are approximately right up against the line; in
other words, you cannot see from one end of this corner to
the other, because those posts are in the 'vay.
Q. Can you state how far the street railway Iiue is from the
-corner line of the Cosby property?
- A. I did not measure it exactly, but at the northeast corner approximately 9 feet' and at the northwest corner approximately 10 feet.
Q. That is, the center line of the street car track?
A. Ye:::;, sir.
Q. How far from the outside of the ties to the center 1
A. About four feet.
page 57 ~ Q. Do you know how long that railroad track has
been there?
A. No, not exactly.
Q. Do you know whether it has been there a great many
years, or not Y
A. I know it was there in 1~15, I t.hink it was.

:
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Q. Mr. LaPrade, did you put any marks at the southeast
and southwest corners of the Cosby property!
A. I did.
Q. What did you put til: ere T
A. I put an iron pipe with concrete around it.
Q. At both corners f
A. Yes, sir.
.
Q. Did you find any evidence of any old posts there at the
time, or corner posts Y
A. At the southeast corner there was a block of concrete
that was lying on the ground, partly under the ground.
Q. Did you put your corner posts on the same place the
other old piece of concrete was in 7
A. Not in the same place that I found that piece.
Q. IIo'v near was that old piece to this location 7
A. I snppose· it was approximately 4 feet.
Q. Was there any evidence of it having been disturbed
'vithin a comparatively recent period f
A. This piece of concrete I found was simply a piece of
concrete that was laying over in the soil. It did
page 58 ~ not seem to have been set. Just a loose piece of
concrete there, I suppose about 8 or 10 inches in
diarneter.
·-Q~- Did it·give any appearance of having once been used as
a corner.. sto~e?
·
A. No, I could not find· any irori pin, or anything, in it.
Q. Was that loose piece of concrete beyond the line of the
fence that you saw on the southern part of the property? ·
A. It "ras about two feet, I imagine, south of the fence.
Q. How far from the fence line is the true line of the property according to the markers you placed and the measurements in the deed!
A. Approximately 8 feet south ·of the fence; at the south- ·
east cornor, approximately 6 feet south of the fence and 3 feet
·east of the eastern fence, and at the southwest corner it is
approximately 3 feet and right on the western fence line.
Q. What is the distance, if any, between the line of the prop,erty according to your survey and the· deed and the line of
the fence as it nears the Nine J\Hle Road f
.
· A.· You mean what 'is the distance ·between· the fence and
the property line as I found it on the Nine Mile Road?'
· Q. Yes?
~
A. It is approxin1ately 1 foot, or maybe a little less.
·.
·
Q. Did you recheck those figures with any othnr
page 59 } surveyor or engineer 7
A. Yes, we checked our measurements on the
ground ~ith -Mr. Lewis.~
·
·
·
·
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Q. How did the two surveys compare Y
A. We had them to check.
Q. Do you know how long those monuments that you placed
at the southeast and southwest corners according to your survey and the deed remained there T
A. I placed them there about the 5th' of December and they
were there on Fehruarv 20th.
·
Q. Do you know whether or not they have been moved or
disturbed since 7
A. Since ~hat time they have been moved, or taken up, or
. torn out.

CROSS EXAMINATION.
By Mr. Ratcliffe:
Q. I understood you to testify just now that you did not
put your monuments in the same place where you found the
old monuments had come from, and there was about 4 feet
distance between 'vhere you put them and where you said yon
found one had come from, is that correct, am I quoting you
correctlyT
A. No.
Q. What did you say about thatf
page 60 ~ A. I said I found a piece of concrete laying on
the ground and it was just a piece of broken concrete, about eight inches in diameter.
Q. Then, you did not find where a monument had come
fromY
A. No, I did not consider that a monument.
Q. Did you find a place near the corner of this fence where
a monument had come from T
A. No, sir.
Q. You show on your plat the fence, don't you Y
A. Yes, sir.
Q. This fence as shown on your plat, on the eastern line of
the Cosby property, next to Durham, that line runs up to the
fence, don't itf
· A. No, I don't show the fence any further than along here
(indicating).
Q. Did you have any reason for cutting the fence off at that
pointY
·
A. Well, I did not see any reason for sl1owing it there. I
was not interested in that portion of it.
·
Q. Why were you interested in that portion of the fence
down in the lower section, down below that point?
A. I simply made that to show the pond; that was what I
made that for, just to show the location of the pond.
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· Q. All of the work that has been done by Mr. Cospy was
within the limits of that fence-the pond was within the limits
of that fence, was it not Y
page 61 } A. I think so.
Q. All of his land he tilled up here ( i.naicating)
was within the limits of that fence?
A. I think so.
Q. Did you measure any distance showing the distance from
this corner of the Durham property up to the Cosby J>ropertyY
A. I did.
Q. What was the distance from this corner (indicating)
from the Durham property up to the Cosby property?
A. From the existing corner I measured 234-.6 feet.
Q. You don't show it on any plat here, do you Y
A. No, sir.
Q. So, then, the distance through there is less than his deed
calls for, if his deed calls for 238.57 feet, is that correct?
A. Yes, sir.

· RE-DIRECT EXAMINATION.
By Mr. Welsh:
Q. Mr. LaPrade, I understood you to state a while ago that
you measured :the western line of the original tract, ·known
as the '' Bulheller tract'', from the southwest corner as shown .
on ''Exhibit J. T. W. No. 1," on the Nine Mile
page 62 } Road and found an excess, is that correctf
A. Yes, there is an excess of three feet in the
distance from the southwest corner of the Cosby property
to the southwest corner as shown on that plat.
Q. So, you are certain none of that excess measurement was
shown on the Cosby platY
A. My measurements were checked by Waddill, or Mr.
Lewis.
Q. Look at that "Exhibit J. T. W. W. ·No. 1'' and state
whether or not that plat shows the distance on the western
·line of the Cosby property, if so, give the measurements Y
' A. It shows· 335;28 and 125.4.
Q. "'\Vhat is the total of that?
A. 460.68.
Q. That is the same distance shown on your plat of the

Cosby property, is it not?
A. Yes, sir.
Q. Do you know whether or not after you made your survey and plat there were any buildings on the eastern line of
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the Cosby property, adjoining Durham, ·moved by· Mr. Durham,· or .anyone for him, on his property V
·
··
A. There were some sheds that encroached slightly on that
line, but they ·were moved.
·
·
· Q~ You mean some sheds of Mr. Durham's that encroached
on the Oosbv lineY
·
~~~~ 63 ~. A. ~es,_ sir.
CROSS EXAMINATION..
By Mr. Ratcliffe :
·
.
·· Q: All of the surplus shown on this west line was down below· the Durham line-from the stone down to this old fence
line was 238.57 f
A. That is what the deed called for.
Q. You measured it, did you notY
A. I measured 234.6.
Q. You measured 234.6, but if you were to go up to the fence
line, that is, the fence established there and as shown ·on your
plat, it would be 238.57 Y
A. That fence is approximately 3 feetQ. Figure that up?
A. ~hat would be 238 feet.
RE-DIRECT EXAMINATION.
By Mr. Welsh:
Q. Mr. LaPrade, were you interested, or did you have any

reason to establish the line of the property at• the southwest
corner, adjoining the tract formerly ~own as the ''Bulheller
tract", and now known as· the "Durham tractY" ·: ::'.
·.
By Mr. Ratcliffe: I object.
By the Court: Objection sustained.
page 64 ~ By Mr. Welsh:
·
Q. You have been asked some questions about
the.' distance from the Cosby property to the line formerly
known as "Bulheller property" and now, T believe, owned
by Durham-was there any fence line at that point that you
recall Y
· .. · ·.
' .A:. There ·is a stone there. I don't recall whether there
·"
is a fence there or not; but there is· a stone there..
... _··(The witness was

J'.. ., ... .

excused~)
#

•

~

....

,
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LEWIS,

being recalled by Counsel for Plaintiff, testified
as follows:
DIRECT EXAMINATION.
By Mr. Welsh:
Q. Mr. Lewis, please state how long you have been a surveyor or civil engineer T
A: I have been practicing for fifteen years.
Q. Mr. LePra de has testified that there were some sheds
·Or obstructions on the eastern line of the Cosby property,
which were subsequently removed by Mr. Durham, do you
.know anything about those sheds f·
A. No, sir.
· Q. Did you see any sheds· there when you were there 7
A. Yes; I noticed· a shed on the eastern line, close to the
·
·
fence.
Q. Do you know whether they have been moved, or not?
A. No, I did not make any investigation to see whether they
had been m·oved. ·
(The witness was excused.)
By Counsel for Plaintiff: The plaintiff rests.

page 66 }

EVIDENCE FOR. DEFENDANT.

T. CRAWFORD REDD,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By 1\fr. Ratcliffe:
Q. Mr~ Redd, you are a Henrico county surveyor1
A. Yes, sir.
Q. How long have you been surveying property in Henrico
county?
·
A. About fiftv years.
Q. 1\:fr. Redd,.. here is a plat 'vhich was made by you of the
Bulheller tract on the Nine ~file Road, showing portion· on
the southern said of said road, made by T. Crawford·Redd· &
. Brother. Inc., surveyors and engineers. Was this plat made
by you?
·
·
A. Yes, my plat.
Q. May 9, 1916?
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A. Yes, sir.
Q. That is the date was made and recorded Y
·
A. I don't know what date it was recorded. That is the
date it was made up.
Q. That plat shows the Durham property and the Cosby
prope·rtyY
page 67 ~ A. Yes, sir.
Q. Mr. Redd, have you since gone down on the
Durham property and made any measurements in accordance
with this platY
.A. Yes, I went down there in December, 1931, and run
around Mr. Durham's property.
Q. Did the figures correspond in your new survey with your
old survey Y
. .
A. On the old survev there was a stone on this corner (Indicating) distance given as 238.57.
Q. The line on the southern line of the Durham property,
what does that show on the survey made recently?
A. 356.5 by plan. .
Q. Mr. Redd, did you then go around the property adjoining, the Cosby tract?
A. I went around the east side and the south side of it.
Q. Did you find a fence around that side Y
A. Yes, I found a wire fence.
Q. In n1aking your plat did you show the fence line Y
A. Yes, I showed the fence line.
Q. Did you also show the line made by Mr. LaPrade?
A. Yes, I showed there LaPrade's survey.
Q. At the south,vest corner of the Durhan1 and Cosby property did you find any stone, or that it had been removed!
A. Right at the corner of the old fence I found a
page 68 ~ sort of hole that had a piece of concrete laying by
it. I could not swear it was taken out of the hole.
I suppose it was about a foot long, and 6 or 8 inches square,
right by that post there.
· Q. That was right at the post of the present fence that
is there?
A. Yes.
Q. Mr. Redd, have you any idea how long that fence has
bee:n there?
A. l\1:m~t have been there since 1916, because I made a note
of the stone there when I was there then. I feel sure it was
there, because I measured to that fence line.
Q. Does the measure you took then correspond with the
fence now?
.A. Yes, the measure there I took then corresponds. The
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new line made it about 3 feet off at one end and about 1 foot
at the other end.
Q. With reference to the Nine Mile Road, you found those
·
markers on the Nine lfile Road 1
A. I found them. I don't know who put them there. Evidently set back from the old line in the road. The ol4 line
was in the ditch. They 'vere setting up on the bank.
Q. Mr. Redd, as a surveyor you have been surpage 69 ~ veying county property and county roads about
how many years 7
A. About fifty years.
Q. Has it been the policy of surveyors in establishing lines
along county roads to put the marker a little back of the
ditch?
A. Yes, it is the policy to do that. I have been asked by
owners to set them back, because they would be lost, and I
have set them back on the bank in nearly every case.
Q. Do you know whether that is the case on the Nine Mile
Road?
A. Yes, the railroad follows 'that plan. I found a good many
places where they did that, because they had such a small
space along the end of their ties.
Q. How much space was that?
A. I did not measure it. It was different in different places.
CROSS EXAAfiNATION.
Bv Mr. Welsh:
~Q. Mr. Redd, ho'v long has that ·Seven Pines line been
there.
A. Put there some time in the '90's, I think; I don't know.
Q. Did you ever make a survey of the Nine Mile Road and
a plat of the Nine Mile Road, showing the true line of the
road?
A. I made a survey for the county some years
page 70 ~ ago, showing the true line.
..
Q. Did you make a survey past this property of
Durham and Cosbv?
A. Yes, from the city down to Seven Pines.
Q. Have you a copy of that survey now?
A. No, I don't have the survey.
Q. Have you a copy of your notes and field notes 7
A. No, it was made eight or nine years ago.
Q. What line did you use?
A. I went along and made it by the land marks that had
been there.
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Q. Did you use the fence lines in surveying that road'
A. I used them when I could not find any other markers.
Q. Do you recall making a survey of the Durham property
to fix the Nine Mile RoadY
·
· A. I was trying to :fi~ the Nine Mile Road so as to fix the
property of Mr. Durham.
Q. When you made the survey of the.Nine :Mile Road did
you fix the Durham line T
A. No, sir.
Q. When did you make the survey of the Durham property Y
A. In 1931.
.
Q. What did you use 7
A. I used that marker on the Nine ~Hie Road. That did
not fix the back line. I gave a distance to the stone
-page 71 ~ 238.57·. ·That went down to the old fence.
·
Q. Did you use those same markers, or s~e
line on the south side of the Nine Mile Road when you madP.
the survey in 1916?
A. That was made up of several surveys. That was not a
- complete. property, just a survey made at different places;
- just made a survey :from that
.
Q. You adopted the lines as fixed by that T
A. I took the stone on that map in making this map.
Q. Have you made any- recent survey of this property on
the west?
·A. Yes; I took that road in there as a line and gave a line
from that line.
Q. Whom did you make that survey forT
A. I don't remember.
Q. Did you make it for Mr. Seay¥
- A. I believe I did; possibly I did. I don't remember about
·
that.
Q. I here show you what purports to be a copy of the plat
recorded in Deed Book 258, pag·e 319, attached to the deed to
L. E. Seay, please look at the plat and say whether or not
that is a copy of the plat you made.for Mr. Seay adjoining the
Cosby and Durham property o~ the 'vest?
page 72 ~ A. Yes; that is the property west of the Cosby
property.
Q. Please look at the western lin~ of said plat made_ by you
for Seay and state the total distance of the western line of
said property Y
A. This says N. 21, E. 1,060 feet to alley and.160 feet from
the south side of the alley at the other line._
·
· ·Q. What is the the total distance?
·
A. 1,123.
I
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Q~ I have reference to the western line, adjoining the Durham and Cosby property?
A. That calls for 1,000 and the other line seems to he 140;
that would be 1,190 feet, but that is not a continuous line, because it breaks off and goes back into that road and then
comes up.
·
·
Q. I wish you would compare· the plat you made for Seay
with tlie plat made by you in 1916 and see whether the wester·n 1ine is .the same line as the western line of that platY
A. No way to tell. This goes to stone, and this don't go
to any stone at all. They may have gotten that line from
some other plan. . This 'line has been fixed by stone on this
pia t and not on the other pia t.
·
·· Q. Do you know whether the southern line of those two
tracts is supposed to be the same line?
A. Yes.
page 73 ~ Q. ~Ir. Redd, on this plat, which you made, dated
December 12, 1931, for Mr. Durham, you indicate a
stone at the southeast corner, was that stone placed there by
you?
·
A. That is the concrete marker I spoke of. It· ought to
·have been ·marked "concrete marker."
Q. That' is the marker you say you found on the ground, yo.u
don't know where it came from 1
'· . A. It ·was laying by a hole, right by the post, indicating
it had been dug out the hole there, I don't know.
·
Q. Had any other disturbance been made in the ground
there, as you recall?
A. I did not see anv other disturbance around there but this
one hole.
·
Q. Do you know whetlier Mr ~ LaPrade had made his survey
at that timet
·
A. Yes. He made his survey and put some pegs there a
little over 3 feet out at one end and 4 feet at the other end.
0. Did you see a stone he placed there!
A. No.
· Q. Can you say how far the railroad tracks are from the
snuth side of the Nine Mile Road~
'
A. No.
Q~ If you run the eastern line of the Cosby property 422.4
feet, as shown by his deed and his several plats,
page 74 ~ from the stone you .have indicated on your plat
to Durham would that or not run his property on
the street car track?
A. I don't think ·it would go on the street car ·track, but
pretty close to i~.
·

.j.
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Q. It would go some distance from the fence and markers
used for years, would it not?
A. It would go some distance from that.
Q. You have testified that sometimes in making surveys
instead of putting the line in the ditch you put it up on the
high ground-in establishing county roads is it or not customary to have the ditch in the road or on private land Y
· A. In most places the county measures to the ditch~
Q. Is it or not a fact that most of the ditches made by the
road forces are made in the road proper?
A. In some cases they are.
Q. Is not a fact as a general rule in laying out a road the
ditch is a part of the road?
- A. In most cases where a 30 foot road is called for it went
out to the ditch, not a fast or fixed rule anyhere in the county.
Q. You say you have not got a copy of the map you made
for the supervisors, showing the south line of the
page 75 ~ Nine Mile Road 1
A. No.
Q. You cannot state what line yon adopted in showing the
line for that road Y
A. No, I could not. I took the present markers alone
there, I reckon.
By Counsel for Defendant: If your Honor please, I want to
file this ma-p as ''Ex. T. C. R. No. 1. ''
By the Court : All right.
(The witness was excused.)
page 76

~

S. ~I. DURHA~f,

being first duly sworn, testified as follows :
By l\fr. Ratcliffe:
Q. Are you the defendant in this suit, }rfr. S. l\L Durham 1
A. Yes. sir.
· Q. Mr. Durham, did you purchase a tract of land out in
Henrico County on the Nine :Mile Road, if so, from whom did
you purchase ·it and when?
· A. I boug·ht this piece of property on J nne 25th, 19-28, from
l\{ r. A. B. Ragland.
· Q. Mr. Durham, I herewith hand you a certified copy if a
deed which is from A. B. Ragland to S. M. Durham, dated
the 25th day of J nne, 1928, which purports to conv~y to you
the property, 'vill you look at it and tell 'vhether or not that
is the deed conveying· you your property Y
r
A. Yes, sir.
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By Counsel for Defendant: I offe·r the certified copy of
the deed as "ExhibitS. M.D. No.1."
Q. Mr. Durham, who owns the property adjoining your
property on the west Y
A. ~ir. R. R. J{iser.
Q. J\IIr. Durham, is there a fence between your property
and the property of R. R. Co·sbyY
A. Yes, sir.
page 77 ~ Q. Has that fence been there ever since you have
been in possession of this property Y
A. Yes, sir.
Q. What do you claim is the line between your property
and the property of R. R. Cosby~
A. This fence which I found there when I bought the property.
Q. Have you been in actual possession of the same ever
since you have been there?
A. Yes, sir.
Q. Did you have Mr. Redd to come out there and make a
survey for you Y
A. Yes, sir.
Q. Is this a copy of the survey made by Mr. ReddY
A. Yes, sir.
Q. Does that show the fence Y
A. Yes, sir.
' Q. Mr. Cosby said there were two stone or concrete markers, one at the southeast corner and one at the southwest corner of this property-did you pull up and destroy any stone
thereY
A. No, sir.
Q. Did Mr. Cosby, through his surveyor, put two stones on
your property later on Y
page 78 ~ A. Yes, sir.
Q. "'"That did you do "rith those two stones Y
A. Took them up and put them over the fence on his side.
Q. Did he put a fence there f
A. Yes, sir.
Q. Since Mr. Cosby has been there has he ever claimed until recently any of the property outside of .the fence on your
side?
A. No, sir.
Q. Has he ever said that was his property f
A. No, sir.
Q. Has he ever said the fence was not the line until re;..
cently?
·
A. No, sir.

6o. ·
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'· .Q.. Has- he ever said anything about it at allY
A. No, sir.

·

·

CROSS EXAMINATION.
By Mr. Welsh:
-.,. Q•.Was there ·any occasion to have a discussion about the
fence line· there until comp-aratively recently?
A. No, sir.
·
· .
:. Q.. Yon have filed as "ExhibitS. M.D. No.1", a copyof the
deed from A. B. Ragland and wife to yon. This deed describes
the 'vestern line of your property and· the eastern
page. 79 · ~ line of the property as running southwardly 422.41,
does it notl
·;_A.. I don't remember the exact feet.
Q. Look at the deed and see if it don't say running south..
war.dly 422.41 feet T
·
·
A. "422.40," that is right.
Q. Look at the plat made by Mr. Redd and see 'if that does
not· show on the side of that ''line by LaPrade's survey
422.40¥''
A. Yes, sir.
Q. Yon only claim ownership of that property by virtue of
your deed, don't you Y
A. I claim up to that fence; I bought to that fence.
Q. Do yon claim any more land than your deed calls for?
--A. I claim that line up to the fence, regardless of what the
measurement shows.
Q. This is your deed to the property Y
A. Yes, sir.
Q. You rely upon this deed as the deed of your property Y
A. Yes, sir.
·
Q. Do yon have any other title to the property than your
deedY
·
·
A. No, sir.
-· ·
Q. If it appears that the fence line was made
page 80 ~ by mistake would yon claim any more than your
deed calls for Y
·
·· By the Court: The title is claimed by adverse possession
and the fence line. Are yon asking him now whether he repudiate~ his deed Y
·
By Mr. Welsh: I asked him if it appears that there was a
mistake made in locating the fence whether he ·claims any
more'· land· than his. deed· calls for. .
By the Court: I understand he says he claims by the fence
]~e.

.
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.A.. I \Vould not consider if there was a Inistake in their run..;
ning- the line that it \vould be my fault in claiming it run to
the fence.
Q. Did you make any change in that fence?
A. Yes, sir.
Q. Did you renew any portion of that fence!
A. Yes, by the yard.
Q. Did you have ariy conversation with Mr. Cosby about
that? _
A. Yes, I asked him about it.
Q. What did he tell you?
A. He said it was all right with the line, but he was not to
pay for a part of the fence; no cost to him. I told him that
·was all right, I just asked permission and \Vas the fence on
·the line·? He said it was so far as he knew. I said that was
.all right and I put that fence up.
·Q. Where was that fence?
page 81 ~ A. I would say 100 feet distant from the road,
on the line between me and him, for maybe a distance of 100 feet there was a fence there when I went there.
The change in that fence ·was this·: this was a·five foot fence,
usually used on farn1s for stock purposes. I got a four foot
yard fence, like you would put along· in front of your yard,
and discarded the five foot fence.
Q. At that time or any other time did you remove any shed
·or building there?
A. No, there were no buildings moved there at all.
Q. Has there been any building moved there since you
bought the property?
A. No, sir.
Q. Any shed moved?
A. No, no shed there.
Q. \Vas there any shed there that you moved?
A. No, sir.
Q. Did 1\tlr. Cosby call your attention to the fact that the
corner. posts were supposed to be each corner of his property!
A. No, sir.
0. Are vou certain about that?
A. Yes,· sir. When I asked him about changing this yard
fence, my boundary was by the Evergreen Ceme.·page 82 ~ tery road on the east there. There was no stone
there for a marker and I asked him to give me hiR
. frontage. -I thoug·ht we could _go over there and measure, his
frontage and find whether his fence was on the line or nq,t.
I asked hin1 some time would he see his deed and let me 1\~0~
ubout that, and, if the fence was not on the line, while I' was
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putting up the new fence, to put it there. He made the remark he would when he got time. He never did.
Q. You sa\v the fence post on the northe~st corner of his
~and, did you not, which should be the northwest corner of
your land¥
A. No, sir.
Q. The post is there now, is it notY
A.. Yes, sir.
Q. Did you run your fence according to that post Y
A. No, did not find it.
Q. Did you look for itt
A. Yes, sir.
Q. It is there now Y
A. Yes. When the surveyors came there they knew just
where to dig. They did not find one there, but in their digging
to put a stob in the ground they came across it,
page 83 ~ down in the ground.
Q. Did you notice what kind of marker it was 7
A. A three-inch pipe, filled with cement.
RE-DIRECT EX_\MINATION.

By Mr. Ratcliffe:
Q. lV[r. Durham, where you changed the fence you simply
cut the fence from a five-foot fence to a four-foot fence along
the front part- of your yard Y .
A. Yes, sir.
Q. Did you change the line of your fence?
A. No, sir.
Q. Just put it on the same line Y
A. Yes, sir, the same one.
(The witness was excused.)
pag~ 84 ~

MRS. A. B. RAGLAND,
being first duly sworn, testified as follows.
DIRECT EXAMINATION.

Bv ~t[r. Ratcliffe:
·Q. Give your name and residence 1
. , A. 1\tirs. A. B. Ragland, 306 West Grace Street, Richmond,

V:a.

Q. Yon and your husband at one time owned the property
Mr. Durham now ownsY
A. Yes, sir.
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Q. I believe you purchased it from Mr. M. T. Wooten 1
A. Yes, sir.

Q.
A.
Q.
your
A.
Q.
A.

Q.
A.
Q.
A.
Q.
A.

When you left there did Mr. Cosby live adjoining you 7
Yes, sir.
Do you know whether or not there was a fence between
property and l\1:r. Cosby's property?
Yes, sir.
Was that fence considered as the line Y
Yes, sir.
Did you all claim title up to that line 7
Yes, sir.
You claimed title up to that line 7
Yes, sir.
You sold it to Mr. Durham with the fence as the lineY
Yes, sir.

page 85 ~ By the Court :
Q. Was it cultivated and used by you all, Mrs.
Ragland?
A. Just as a yard.
By Mr. Ratcliffe:

Q. You had chickens, &c., there 7
A. Yes, sir.
By the Court :
Q. Did you exercise and use dominion over it up to the
fence?
A. Yes, sir.

CROSS EXAMINATION.

By Mr. Welsh:
Q. Did you go over it and examine and see whether any
corner posts at Mr. Cosby's line?
A. No, sir.
Q. Here is a copy of the deed you made to Mr. Durham.
You conveyed to him adjoining Cosby a distance of 422 feet.
Was that the description by which he bought the property?
A. I couldn't tell You. All I know. it was 3-8/10 acres of
land.
•
·
Q. You conveyed by tlle deed you bought from 7
A. Yes, sir.
Q. ·You did not intend to convey any more land than your
deecl embraced, did you T
A. No, sir.
Q. If it appears that a fence was put there by mistake at
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some time, you would not claim any more land than
shown by your deed, 'vould you Y

By Mr. Ratcliffe: I object to that, if your Honor please.
;She said they claimed it up to the fence and used it up to the
fence.
By the Court : This is not a controversy between the plaintiff and defendant here and Mrs. Ragland's husband. The
controversy did not arise during their occupancy of the premises. It has arisen since the grantee has had possession of it.
He gets the benefit of any adverse possession his grantor had.
If she were to say, ''No, if I had known the fence was not on
. th~ corner line I 'vould have taken steps to have ·a survey made
-to determine the true line", that would have no binding effect
on her husband, the grantee. I say that in view of the plea
of defense put in here that they claim under two g-rounds, one
of. adverse possession.
By Mr. Welsh: May it please your Honor, that. adverse
possession has to be not only by some claim, but .by hostile
possession. The courts have repeatedly held you not only have
to have the land in possession, but have to have open, notorious and hostile possession.
By the Court: They had a fence there and exercised all
the rights of ownership over it. They don't have
page 87 ~ to put up a fence and make declaration that they
are occupying somebody els~ '~ land.
_ .
By Mr. Welsh: They have attempted to claim the fence
the the line, regardless of whether that was the line they occupied under adverse possession or not. If a fence was put
there by mistake and stayed there for a good many years
that does not ripen into a g·ood claim until it be shown they intended to use it by adverse possession.
_.
I think. it is entirely proper that the witness answer the
"·question I asked.
By. the Court:
Q. ¥rs. Ragland, was the property standing in your name,
did you buy it Y
A. My husband and myself, both.
Q. Both. of you y·
A. 1res, sir. .
Q. Is your husband here?
.
A. No, he i~ in bad health. He is in t~e hospital.
· Q. The property was conveyed to you and your_husban9?
A. 1res, sir.
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Q. Are you certain of that, 1\tirs. Ragland'
A. Yes, sir.
page 88 ~

By 1\Ir. Welsh: The deed says. the property was
conveyed to A. B. Ragland. Deed dated Nov. 1,
1926, James Thomas Childrey to A. B. Ragland, D. B. 238-:-A.,
p. 126.
.
By the Court : Her version of it would not be binding on
her husband.
By Mr. Ratcliffe: Due_ to Mr. Ragland's health we eould
not bring him here.
By the Court: The question propounded to this witness
is not proper. lier version of it has no binding effect on her
husband, because she simply signed a deed to relinquish her
dower interest.
·
By Mr. Welsh: I note an exception.
.
.· .. By the Court; I exelude that part of the. testimony of Mrs.
:Ragland which she introduced under the theory that she was
a joint owner of t11e property, it appearing that she was. not
a joint o·wner of the property.
··
(The witness was excused.)
page. 89}

P. D. J\rfUSE,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Ratcliffe:
Q. Give your name, residence and occupation?
A. P. D. 1\.Iuse, I "rork according to ·when I can find work.
Q. Where do you live Y
A. At Stop 17, Nine Mile Road.
Q. Mr. Muse, did you own this property which is now. occupied by 1\Ir. Durham?
A. Yes, _sir.
Q. I believe you bought this property in tl1e year 1918?
A. Yes, sir.
Q. Who owned the adjoining property on the west 7
.l\.. Mr. Cosby owned part of it. My lot went back much further than his.
· '
Q. Yours went back further?
·
A. Yes, and then come back to his. . .
Q. You surrounded him on two sides?
A. Yes, sir.
·. ' ·
Q. Was there a fence between you and Mr. Cosby at that
time?
;·;;:
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A. Yes, sir.
Q. Did you occupy and claim title to the property openly
and notoriously up to that fence, or not~
A. Nothing said about that line and we took the
page 90 ~ fence to be the line; no argument about it.
.
...
Q. Did you claim the property up to the fence f
A. I used it up to the fence.
Q. You used it and o~upied it up to the fence!
A. Yes, sir.
CROSS EXAMINATION.

Bv Mr. Welsh:
..Q. Did you use the land back of the fence!
A. I used it as a pasture.
Q. Was there any grass there Y.
A. Yes, sir.
Q. Did you cultivate or try to grow anything on the land Y
A. Not at the branch back there. Up next to the house I did
cultivate some.
Q. You did not cultivate any behind the fence?
A. It was all pasture land.
Q. Was this fence apparently a continuation of a fence
running across your property, that rear fence Y
A. Yes, sir.
Q. It ran from the Evergreen Cemetery Road across your
property back into Mr. Cosby's property?
A. Yes, back of his property. Not in the cemet~ry. ..A.
straight fence there.
·
Q: Do you know 'vhether or not the fence there
page 91 } now is the same fence that was there when you
were there?
A. I could not tell you. I have not been on the place since
I left there ten years ago.
Q. You don't know what fence is there now?
A. No. I could not tell you.
Q. Behind the fence wa~ there an old gravel pit?
A. Yes, sir.
Q. Once used for gravel for some purpose?
A. I don't know who used it. It was there when I went
there.
.
Q. There was not any grazing in the gravel, was there?
A. It accumulated down at the foot of it, where the grass
a!ld wheat grew right much. Up in the top of it nothing but
vtnes.
··
Q. Could you graze anything right up to this fence 1ine you
speak of?
·
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A. It was in the pasture. The cow and hog went up to it.
Q. There was no grass there next to the fence, was there?

By ~{r. Ratcliffe: I object. He said the cow and hog grazed
there.
By the Court: I will let you show whether or not it was
used as a pasture.
Q. What did this strip of land, say 368 feet of land right
behind this fence-was it not gravel land Y You
page 92 ~ could not raise anything on it Y
A. I did not try to do it. I don't know whether
it could raise anything or not. It had accumulated .weeds, &c.
Q. There was no question arose as to the proper line of
division while you were the owner, was there f
A. Nothing said about the line while I was there.
Q. Your purchase was by the same description in the deed
you acquired the property?
A. Yes I bought through a real estate man and sold through
a real estate man. He used the deed the man before had and
I sold through the same deed.
Q. It appears that the eastern line of Mr. Cosby ran back
422.41 feet. That was accepted as the line of your property?
A. We took the fence line.
Q. If it appears that the fence line did not go back quite
as far as the true line, you do not claim any more than your
deed calls for, do you 7
· A. The deed will show.
Q. When you sold the property you sold it by the definite
description in the deed 1
A. Yes, bought by the deed and sold by the deed.
Q. You did not attempt t.o convey any more than your deed
called for?
A. No.
pag-e 93 )· Q. You did not convey by the fence line?
A. No.
R.E-DIR.ECT EXAJ\IIINATION.
Bv Mr. Ratcliffe:
··Q. You understood the fence was the line?
A. Everybody understood the fence was the line.
RE-CROSS EXAMINATION.
By Mr. Welsh:
: ·Q. Was any question raised about the fence being the line

'vhile you were there Y
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A. No, I was on good terms with all my neighbors while I
was there.
·
Q. You have not been on the property for ten years!
A. I have not been on the property since I moved. Of
course, I have been on both edges and the side.
(The witness was excused.)
page 94}

_A. F. NEUMANN,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Ratcliffe:
Q.. Give your name, residence and occupation Y
~A. A. F. Neumann; 3701 Cliff Road, Richmonq, Va., no
QCcupation.
Q. Mr. Neumann, I believe· you purchased from Charles
H. Bruner and others the property now owned by S. M. Durham on the Nine Mile Road, is that correct?
A. Yes, sir.
Q. Is this a certified copy of tlie deed you purchased it by?
A. As near as I can remember. It has been a long time
ago.
Q. What is the date of that deed Y
A. 5th of August, 1916.
.Q. ~Ir. Neumann, who owned the -strip of property, the little
block of property, to the west of you Y
A. It was all owned by Charles H. Bruner, the whole squ~re
piece of land. I bought the L-shaped piece. My object in
buying the L-shaped piece was that I did not want the cottage. He wanted me to buy the whole place. .
·
Q. Who bought the cottage piece Y
A. I understood Mr. Cosby bought it.
Q. ·Did Mr. Cosby buy it while you were owning
page 95 ~ and occupying· that piece?
A. Yes, sir.
Q. While you were there did any question .arise between
you and Mr. Cosby about the. fence line¥
A. There 'vas a question arose.
Q. What ·was that?
A. Mr. Cosby had it surveyed and the fence I had put on
my L-shaped piece he claimed was on his ground. As near
as I remember-it has been so many years ago~ I don't remember much abo~t it now-I think, after he had it surveyed,
agreed on his· line and the fence was moved to the new
line.

we·

Roscoe R. Cosby v. S. M. Durham.

69

Q~ Did he move the fence, or you move it Y
A. I don't know, now. I sold the place just about that
time.
Q. The fence was moved to that line at that .time Y

By

~Ir.

Welsh:· I object to his leading the witness.

Q. What was done about the fence 1
~. It was moved, apparently, to the line by :Nlr. Cosby's
'survey. I don't remember whether he moved it, or I moved
it, or 'vho moved it.
Q. Was that agreed to at that time. both by you and Mr.
Cosby, as the line between you f
A. Apparently must have been; I heard no more about it.
. Q. Did Mr. Cosby raise any question with you
page 96 } about it Y
. .
_ .A._ N 9t 'yith me, he did not.
CROSS EXAMINATION.
By Mr. Welsh:
Q. Do you remember when you had that fence put there
around the property that is now }.{r. Cosby's property?
A. It was the same year I bought the ground and put· the
house on it; I don't remen1ber the month or year., now.
Q. The line. was not run by a surveyor?
A. It was run by a line Mr. Bruner run. I bought the property from him, and he said no use getting a surveyor. He
conveyed so many feet front on the Nine :Niile Road; so many
feet on the Evergreen Road; then run back so many feet;
thence up behind a place Mr. Cosby now owns; then up to
the Nine 1\{ile Road. He staked it out and my carpenter run
the fence.
Q. Did 1\Ir. Redd make the survey you speak of?
A. I don't know, now, who it was.
Q. The side fence on his east side and your 'vest side was
over the line some· distance, 'vas it not?
A. As near as I remember, 1\{r. Bruner and myself run a
straight line parallel with the Evergreen Road, but when
Mr. Cosby had a surveyor there he run to him on an angle
·
back in there; but apparently, the front end was
pag·e 97 } riglit.
Q. You took your line by the fence line on the
Nine }.file Road, did you not f
A. There was no fence there. I took so many feet front
on the Nine ~Hie Road. I had it fenced in, myself.
Q. How did you get your fence on the Nine Mile Road1
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A. Just by some old stakes that had been there; some old
posts there. I have always taken this view-! have built
thousands of fences in my day-If there is any question of
doubt, I g·ive the other man the benefit of it. In this particular instance, I set my Nine Mile Road fence nine inches back
I always avoided trouble. This is the first time I have been
in court in a case in my life, notwithstanding I have been in
thousands of real estate deals.
. Q. Do you recall whether 1\ir. Cosby put some iron markers,
set in concrete, with pointers set in the center, on the four
corners of his property?
A. I dont~ remember. If any there, I don't remember it.
Q. You say this fence line was changed after Mr. Cosby
boug·ht the property and after his survey was made, was it
notY
A. Yes, sir.
· Q. You don't recall who did it Y
A. I don't remember that, whether he did it, or
page 98 ~ whether I did it. I sold the property to Phil Bagby
just about that time.
Q. If the record shows that on November 15, 1917, you conveyed the property to Phil J. Bagby, that js the correct date
that you conveyed it f
A. I could not say; I have no record of it.
Q. If the record shows that, that is the correct date, is
it not!
· A. Yes, if the record shows that, that is evidently correct.
Q. Mr. Duval and Mr. Cosby testified this survey was made
in August 1917-then, these fence changes, to which you
refer, were made some time between August and November,
when you sold to Mr. Cosby?
A. I could not answer that question; I have no date or
record of it at all.
Q. Was the fence line change made before you sold to Mr.
Bagby, or afterwards~
A. Along· the same time; I don't remember whether before or afterwards, but about the same time.
. Q. Do you remember whether there was any change made
1n the rear fence, or not?
A. As far as I know, there was no question about that. Q. The side fence is the one to which you refer,
·
· ·
page 99 ~ is it not?
·
A. I think that is the one that was in question.
Q. You don't recall the location of the southeast or southwest markers of the Cosby prope-rty adjoining your property, put there by 1\tir. Duvall, do you Y
A. No, sir.
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Q. When you transferred the property to Mr. Bagby you
transferred it according to your deed as received from Bruner, did you not?
A. Exactly.
Q. You did not attempt to convey to him any more land
or less land than co_nveyed to you 1
A. No, sir.

RE-DIR.ECT EXAMINATION.
By lVfr. Ratcliffe:
Q. Yon say the fence on the back was not questioned-that
was evidently on the line T
A. ~{ust have been; no question about that at all.

(The witness was excused.)
By Counsel for Defendant: We rest, if your Honor please.
page 100
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REBUTTAL EVIDENCE·.

W. W. LAPRADE,
being recalled in rebuttal by Counsel for Plaintiff, testified
as follows:
DIRECT EXAMINATION.

By Mr. Welsh:
Q. Mr. LaPrade, look at this survey and plat marked ''Ex. hibit T. C. R. No.1", filed by Mr. Reed, and look at the southeast corner, where it has the word "stone" written, and state
'vhether or not you made your first survey or measurements,
or placed any markers before ~fr. Redd made that survey?
A. The markers I placed were placed before Mr. Redd
n1ade the survey.
Q. Do you kno'v 'vhether or not any stone was anywhere
near the southeast corner of the fence on the Cosby property
when you made your survey?
.- A. I dug- around the corner of the fence with a pick and I
·found this piece of broken concrete. That was the only thing,
I ren1ember, of a stone that I found.
By the Court: I think he has been over that.
By Mr. Welsh:
Q. Mr. Redd has testified that he found a piece of stone
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near the post at the southe·ast corner of the
·Cosby land. You state you made your survey and
placed markers there before Mr. Redd made that
survey, is that correct Y
· · A. Yes, sir.
Q. Before you made your survey did you find any evidence
of any stone along the southeast corner post of the fence Y
A. No, sir.
Q. Did you look around there to see if you could find any
evidence of any corner post Y
. A. I dug· around there with a pick and the only thing I
found around there 'vas that piece of concrete.
Q. That piece of concrete 'vas not at the fence, was it Y

·page 101
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By Mr. Ratcliffe: I object. He has testified where it was.
By the Court:
Q. You said you did not find it at the post, but you found
it when you dug down with a pick, is that rightY
A. Yes; it was probably a foot or two feet from the fence.
It 'vas laying there in the earth.
Q. You testified to that this morning, did you not Y
A. Yes, sir.
By Mr. Welsh:
Q. That piece of concrete was not placed as a
page 102 ~ corner post, was it Y
·

By Mr. Ratcliffe: I object to that. He does not know.
By Mr. Welsh: I w:ant to bring out that it was merely a
piece of concrete and was not a corner stone.
A. 1\.{r. Redd shows a stone here. I did not :find any stone.

By the Court: I just want to indicate this is not in re·
buttal.
By Mr. Welsh: I 'vant to show Mr. Redd must be mistaken,
because Mr. LaPrade says he did not :find any.
By the Court: Mr. Redd is testifying to one thing and ~Ir.
LaPrade to another. Because Mr. LaPrade did not find it
does not show it was not there. That is for the jury to decide.
·By Mr. Welsh:
Q. Mr. LaPrade, in placing markers for corners of property where said corners just happen to fall in a depression,
or in a ditch, where would you place the marker Y What is
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the custom of surveyors as to placing markers in places of
that kind.

By the

Court:
Q. What is customary among engineers and surveyors 1
A. I would place the marker where the measpag·e 103 ~ urement calls for it.
.
Q. ~[r. Redel has indicated on the map he filed
as ''Exhibit T. C. R. No. 1 '' certain lines by the LaPrade
survey, what line did you follow in making your survey! ·
!

By Mr. R-atcliffe: If your Honor please, we have been over
all that. He has said what line he follo,vecl and what he did
to make his survey. He is sim.ply going over the same thing.
By the Court: Objection sustained.
· ··
By Mr. vVelsh: I want to show Mr. Redel's plat had not
-been filed when ~1:r. LaPrad<~ testified.
·
By the Court: Did not l\1:r. LaPrade testify as to the lines
in one plat you had this morning?
·
By Mr. Welsh: Yes, sir.
·ny the Court: And another plat was introduced differe1!t
from Mr. LaPrade's. It is then for the jury to decide as to
the weight of the· evidence.
By ~fr. vVelsh: 1\tir. Redd does not say "lines by dee.d ",
but ''lines by LaPrade''.
·.
By the Court : l\{r. LaPrade, according to my recollection,
took the deed and his plat and compared them and said they.
·conformed. That is my recollection. Is that right, Mr. I.~a
Prade?
By \Vitness: Yes, sir.
page.104}

CROSS EXAMINATION.

By 1\Ir. Ratcliffe:
Q. You say you made a survey before Mr. Redd did?
A. I set the lines.
Q. This plat here was made later?
A. Yes, sir.
Q. How do you know when ~fr. Redel made his survey?
A. I saw his plat. llis plat i~ dnted December 12, 1931.
I set those n1onuments December 5, 1931.
Q. Seven days' difference?.
A. Yes, sir.
Q. You don't know whether l\1:r. R.cdd made his plat the
·san1e day the deed was made or not?
A. He shows on his plat t~lC distance to my monurnent.
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RE-DIRECT EXAMINATION.
By Mr. Welsh: ·
Q. Did you have any conversation with Mr. Redd about the
monument before you made that measurement?
· A. No, sir.
(The witness was excused.)
page 105

~

JOSEPH THOMAS CHILDREY
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Welsh:
Q. State your name, occupation and residence Y
A. Joseph Thomas Childrey, 306 West 26th Street, Rich. mond, Va.; salesman for Atlas Baking Company.
Q. Mr. Childrey, do you own a tract of land on the south
· side of the Nine Mile Road, adjoining the Evergreen Cemetery Road on the east. of your land and the property of R. R.
Cosby on the west and nornh, containing 3-:-3/8 acres Y
A. Yes, sir.
Q. Did you buy that property from :1\{r. M. T. Wooten!
A. Yes, sir.
Q. On March 1, 1924¥ .
A. Yes, sir.
Q. Did you sell it to A. B. Ragland on November 1, 1926?
A. Yes, sir.
Q. Yon owned it over two years, did you not 1
A. About two vears.Q. Did- you buy that property according to the line in the
deed, or according to the fence line?
A. I boug·ht it according to the deed.
page .106 ~ Q. Were any corner posts brought to your attention on the property at the time you bought it Y
A. The agent did take me back there and show me the corner post, with iron pipe in it, one at each corner.
Q. Behind the Cosby property?
A. Yes, sir.
Q. About how far was that from the southern fence line Y
. A. I don't remember exactly how far, because 'it has been
so long si:nce that happened.
·

.

By Mr. Ratcliffe: If your Honor please, is that rebuttal
testimony?
.
·
By the Court : I will let it in.
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Q. Do you remember, Mr. Childrey, about how far from
the old fence line these particular markers were?
A. No, I do not. The old fence was there, but had rotted
down. I went by the corner posts he showed me and the deed.
The fence was rotted down and I did not intend to put up
any other fence there, and did not bother about it.
CROSS EXAMINATION.

By Br. Ratcliffe:
Q. Did Mr. Cosby put up a fence there Y
A. Not while I was there.
Q. The fence was there Y
page 107 ~ A. It had rotted down.
Q. You occupied it and used up to the fenceY
A. I never moved there.
Q. How long did you own the property!
A. About two years, or a little over.
Q. ·You rented it out during that time Y
A. Yes, sir.
Q. ~~r. Childrey, that was a wire fence, was it not Y
A. As well as I remember, part of it was wire.
Q. The posts are there, are they not Y
A. I don't know.
Q. Good cedar posts 1 ·
.
A. I don't know. Part of the fence was rotted down when
I was there. I did not examine the post's. I did not pay much
attention to it.
Q. You could not say whether the cement markers you
. spoke of just now were on the fence line, or not 7
A. They were not on the fence line.
· Q. How close were they to the fence Y
A. I could not tell you. I did not pay any attention to the
fence, because I knew that was not on the line direct.
Q. Were you summoned down here as a witness?
A. Yes, sir.
page 108 ~ Q. Did the sheriff serve a summons on you, or
did you come voluntarily?
A. Served on me.
Q. Why did you not come this morning Y
A. I was here. I did not get here until late.
-(The witness was e-xcused.)
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-· . . R. R. COSBY,
being recalled by Counsel for Plaintiff, testified as follows:
DIRECT EXAJ\IIINATION.
By

~{r.

Welsh:

Q: Mr. Durham has made a statement about renewing a

portion of the fence between your property and his, please
state to his Honor and the gentlemen of the jury 'vhether or
not you had any conversation 'vith him as to the true line of
that fence, or the proper location, or any other information
regarding it!
A. Mr. Durham came to me, stating he was going to renew
a portion of the fence. He 'vanted to kno'v about the line.
I stated to him the fences were not exactly on the line, put
there 'vere corner markers on all four corners
page 109 ~ of my property and he could go by those markers.
Q. Mr. Newman has testified that after your
surveyor raised some question as to the location of the fence,
it was changed, but he did not remember by whom. Do you
know who made the change?
A. It was made by the same person who removed the fence.
Q. By whom7
.
A. By 1\fr. Newman. I gave him notice I would tear it
down.
Q. Did you have a~y one to instruct the man who came to
.tear it down as to where to place it?
A. No, sir.
Q. Was there any change at the time made in this fence
on the southern part of the property Y
A. No, no change.
By l\{r. Ratcliffe: I object to his going over the direct testimony. There is no evidence here that the back fence was ever
changed.
.
By the Court: This evidence is to be in rebuttal; you are
putting on corroborative evidence.
By l\{r. \Velsh: Mr. N e'vman said he was not certain who
changed it. I wanted to show if l\{r. Cosby knew about that.
By the Court: You can ask him anything that is in- re·
buttal.
page 110
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By J\IIr. Welsh:
Q. Mr. Cosby, is that fence line on the southern line of the property w·hich has been referred to identically the same that was there when ~fr. Newman was there?
A. No, sir.
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CROSS EXAMINATION.
By l\1:r. Ratcliffe :
Q. In the same place?
A. No, sir.
Q. Not in the same place?
A .. No, sir.·
Q. Been moved by whom f
A. Partly by me, partly pulled down.
Q. Mr. Cosby, you testified just now that 1\{r. Newman's
men moved that fence?
A. That is correct.
Q. Did you not tell me on cross-examination this morning
when I asked you, "~Ir. Cosby, you say this fence is not on
the line, when you moved it why did you not put it on the
.line?" Your answer was, "I did not put it on the line because ~Ir. Newman had destroyed a pond there and I could
not get it on the line there.''
A. I said Mr. Newman had removed the fencing.
By .the Court :
Q. You say 1\Ir. Newman said he wanted to change the fenee
and you told him the markers were there?
.
·page 111 ~ A. No, 1\fr. Durham.·
Q. Did you go there afterwards to see that the
fence was in the proper place Y
A. No, shortly after that I had the surveyor there to
check it.
Q. When was that f
A. Not long ag·o.
By Mr. Ratcliffe:
Q. \Vas it not about four years after Mr. Durham put the
fence there that the survevor can1e out there and made the
survey~
..
A. I don't think it was that long.
Q. It was over a year before you had the surveyor come,
·was it not?
A. The first thne I checked up the fence I immediately had
· the surveyor come there and check it.
Q. You did not have the surveyor until some question arose
about the pond, did you~
A. No, I did not.
(The witness stood aside.)

...-----~-----------
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C. B. COSBY, ·
being· first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Welsh:
Q. State your name, residence and occupation Y
A. My name is C. B. Cosby; address 2101 East Marshall
Street, Richmond, Va.; occupation, student.
Q. Are you a son of R. R.· Cosby, who owns the tract of
land adjoining 1\{r. Durham?
A. Yes, sir.
Q. Have you been living on that land· the most of the time
for the last few years Y
.A. Three-fourths of the time.
Q. Did you overhear any conversatioJl between 1\fr. R. R.
·Cosby and Mr. Durham about renewing a division fence between the two properties Y
A. I did. The conversation took place about renewing the
fence with Mr. Durham when my father and myself were
getting ready to go to town. ·We were going through the
front gate when l\1:r. Durham stopped us. He said, "I want
to put up a fence." My father asked him, "What fenceY~'
Mr. Durham replied that he was going to put up a fence between him and us, as the fence was almost down, and I heard
my father tell him, ''All right, just so you put
page 113 ~ it on _the line. The fence there now is crooked,
but you can use the front and rear markers.'' The
reason I know that is because mv father asked me to remember that. The· time he asked me that was while the car was
still rumiing and Mr. Durham had walked up the road.
CROBS EXAMINATION.

By 1\fr. Ratcliffe:
Q. When did your father refresh your memory about thatT
A. Immediately after Mr. Durham left the car.
·
Q. You were s1tting in the car?
A. Yes, sir.
Q. Why was it necessary for your father to refresh your
memory about it?
A. He did not refresh my memory. He told me to remember it.
Q. How long had Mr. Durham been living there when this
occurred?
A. I 'vould say about two years after Mr. Durham came
there.
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Q. Was it not in the fall of 1928Y
A. No, sir.
Q. You dontt remember when it was?
A.· Yes, I do.
Q. What day of the week?
A. In the middle of the week, not on Monday or Saturday.
Q. What kind of fence did Mr. Durham say he
page 114 ~ would put up?
A. He said a small fence.
Q. That was agreeable?
A. Mr. Cos by said, "Just so it is on the line."
Q. Did he put .it up where the other fence was?
A. That I don't kno"r· Mr. Cosby got the surveyor to check
it up.
'
Q. How long afterwards was that?
A. Between one month and one year.
Q. That is as near as you can come to it, between one month
and one year 7
A. No. If you ask me to state, I don't live there all the
time. That is another point to be considered. I go to town
and attend the Medical Oollege, and a certain portion of the
time I am not there. I can't recall whether one month or one
year,- but another Christmas had not rolled around when that
happened.
Q. What year in the Medical College did that conversation
occur?
A. My first year.
Q. What year are you now in?
·A. No. My mistake. At that time I was a student of the
University of Richmond.
Q. You said just now you were a student of
page 115 ~ the Medical College of Virginia. What were you 7
A. At the University of Richmond then.
Q. What year are you now in the Medical College?
A. Fourth year.
Q. What time of the year?
A. I don't know; before Christmas.
Q. You don't remember whether fall, spring, summer or
winterY
A. Yes, I remember the hedge was green.
Q. Is not the hedge evergreen?
A. No.
Q. Was it September?
A. No, it 'vas not September. I know it was not September, because September I was not at home.
Q. Was it July?
A. No.
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Q. Was it JuneY
A. No.
Q. Was it November Y
A. No, I 'vould not say; I don't kno'v about November. I
know it was between September and June, because I was going to school.
Q. Why is everything so vague in your memory except that
one thing?
A. I cannot remember the date.
page 116 ~ Q. Was anything else said besides what you
have· just testified to?
A. I don't know of anything else being said.
Q. No other conversation'
A. No.
Q. Mr. Durham walked up?
A. Yes, very abruptly.
Q. And said, "I want to put up a new fence?"
A. Yes, sir.
Q. He said, ''All right, just so you put it on the line Y''
A. Yes, sir.
Q. Then Mr. Durham walked off?
A. Yes, sir.
Q. And your father reminded you of the conversation Y
A. Yes, sir.
·Q. And another Christmas had not rolled around Y
A. Yes, I will amplify my statement and say two years.
Q. Was it· in the fall or spring of the year T
A. I don't know.
RE-DIRECT E·XAJ\IINATION.
By Mr. Welsh:
Q. Mr. Cosby, do you know that 1\fr. Durham had been living there some several years before this happened 7
A. Yes, I do.
(The 'vitness was excused.)
page 117
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J. TEl\1PLE WADDILL,
being recalled by Counsel for :Plaintiff, testified

as follows:
DIRECT EXAl\1INATION.
By J\fr. Welsh·:
Q. Will you state ·what is the custom or practice among
civil engineers and surveyors 'vhen a corner stone or marker
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of property happens to fall in a dit~h or depression as to the
location of said stone or marker T
A. Generally put it on a corner if possible to put it in the
ditch. If you cannot get it on the ~orner, you describe ori
your map so many feet fron1 the corner; but as far as possible it is always advisable to put a monument at the corner.
Q. Did you ever kno'v in your experience as a surveyor
and engineer of a ditch line on the south side of the Nine
J\{ile road as being recognized or used as the property line
of the property adjoining~
·
A. In establishing a road line you are governed by the information you can find, su~h as monuments, fences, &c. that
might be in the ditch line and might not be in it.
Q. In reference to the property on the south side of the
Nine Mile Road, east and west of the Evergreen Cemetery
road, fronting the Cosby and Durham property,
page 118 }- did you ever kno'v of that line being established
or recognized as being in the ditch 1
A. No.
By J\{r. Ratcliffe: I object.
By the Court : Objection sustained. That is corroborative
and not in rebuttal.
(The witness 'vas excused.)
S. 1\ti. DURHAM,
.being recalled in rebuttal by Counsel for Defendant, testified
as follows:
DIRECT EXMIINATION.
By Mr. Ratcliffe:
Q. When did the conversation take place between you and
1\{r. Cosby with reference to the fence, ho'v long had you been
living there when this conversation took place 1
A. Personally, I 'vould not give a definite length of time.
I moved there the 29th of June. It was within two months
of that date.
Q. ·within two months of June 29, 1928?
A. Yes.
(The 'vitness was excused.)
pag·e 119
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. The Exhibits referred to in Plaintiffs testimony are in the following words and figures.
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EXHIBIT R. R. C. No. 1.

This Deed-Made this lOth. day of July, in the year,-1917,
between Henry J. Riha and Mary Z. Riha his wife, parties
of the first part, and Roscoe R. Cosby, party of the second
part.
Witnesseth: That for and in consideration of the sum of
Ten Dollars ($10.00) and other good and valuable consideration, the said parties of the first. part do grant with General
Warranty of title unto the said party of the second part, the
following real estate, situate in the County of Henrico, Va.,
to-wit:
''Commencing at a point on the south line of the Nine Mile
Road about one mile east of the corporate limits of the City
of Richmond, which point is 157.14 feet west of where the
south line of the Nine Mile Road interst:lcts with the west line
of a thirty (30) foot road leading to Evergreen Cemetery,·
thence from said point of beginning running westwardly
along the south line of the Nine mile Road and fronting
thereon 200.58 feet to the Northwest corner of Lot No. 3, in
the plan of Reuben Blaldeys division in Plat Book 5, page
209, thence running a long the western line of Lot No. 3, south
18¥2 degrees west 460.68 feet, thence north 78%, degrees East
211.20 feet, thence North 1814 degrees ·East 422.40 feet to
the point of beginning, being· the same real estate this day
conveyed to the said Henry J. Riha by Charles H. Bruner and
.
wife by deed dated September 13; 1916, recorded
page 120 ~ in D. B. 208-B, page 370, in the Clerk's Office of
the Circuit Court of Henrico.''
· The said parties of the first part covenant that they have
the 1·ight to convey the said real estate to the grantee; that
they have done no act to encumber the same, and that the g-rantee shall have quiet possession free from all encumbrances, and that the said parties of the first part will execute
such further assurances of the said property as may be
·requisite.
Witness the following signatures and seals.
HENRY J. RIHA,
MARY Z. RIHA,

(Seal.)
(Seal.)

State of Virginia,
City of Richmond, to-wit:
I, Julia C. Scheer a notary public in and for the City of
Richmond, in 'State of Virginia, do certify that Henry J_. Riha,
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and Mary Z. R-iha, his wife, whose names are signed to the
foregoing writing, bearing date the lOth. day of July 1917,
have this day acknowledged the same before me in my City
aforesaid.
My Commission expires the 11th. day of April 1921.
Given under my hand this 19th. day of July 1917.
JULIA C. SCHEER,
Notary Public.
· This Deed was presented in the Office of the Clerk of the
Circuit Court of the ~County of H~nrico O:r;J. the 11th. day of
July 1917, and with the certificate annexed, admitted to record at 5 o'clock, P. M.
Teste:
SAMUEL P. WADDILL, Clerk.
pag·e 121
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EXHIBIT R. R. 0. NO. 2.

This Deed, Made this 13th. day of September in the year
1916, between Charles H. Bruner, and Barbara Bruner, his
wife, parties of the first part and Henry J. Riha, party of the
second part.
Witnesseth: That for and in consideration of the sum of
Ten dollars and other g·ood and valuable consideration the ,
said parties of the first part, do grant unto the said party of
the second part, with General Warranty of title, the following
real estate, situated in the County of Henrico, State of Va.,
to-wit: Commencing at a point on the south line of the Nine
mile Road about a mile east of the corporate limits of the
City of Richmond, which point is 157.14 feet west of where
the south· line of the Nine Mile Road intersects with the west
line of a thirty (30) feet road leading to Evergreen Cemetery,
thence from said point of beginning running westwardly along
the South line of the Nine Mile road and fronting thereon
·200.58 feet to the North\Vest corner of Lot No. 3, in the plan
of Reuben Blakleys division in Plat Book 5, page 209, thence
running along the western line of Lot #3, South 181,4 degrees West 460.68 feet, thence North 78% degrees East
211.20 feet, thence North 181,4 degrees East 422.40 to the
point of beginning; being the same real estate conveyed to
Charles H. Bruner by two deeds from John Bulheller and
Kasper Bulheller and wife, the one dated June 1st. 1900,
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recorded in D. B. 159 p. 199, in the Clerk's Office of the Circuit Court of Henrico and other deed dated March 30, 1904.
recorded in D. B. 169 B, page 131.
The Charles It. B·runer covenants that he has the right to
convey the said real estate to the party of the second part,
that he has done no act to encumber the real estate, and that
the party of the second part shall have quiet possession of
the same free from all encumbrances, and that •
page 122 r they the parties of the first part will execute such
further assurances of the said land as may be
requisite.
Witness the following signatures and seals.
(Seal.)
(Seal.)

CHAS.H.BRUNER
BARBARA BRUNER,
State of Virginia,
City of Richmond; to-wit:

I~ Virginia F. Payne, a notary public for the City of Richmond in the State of Va., do certify that Charles H. Bruner
and Barbara Bruner his wife, whose names are sig·n~d to the
foreg·oing writing bearing date of 13th. day of September
1916, have acknowledged the same before me in my City aforesaid. :h{y Commission expires the 16th. day of April 1917,
Given under my hand this 13th. day of September 1916..
:

.

VIRGINIA F. PAYNE, Notary Public.
:

i

1

! · ·1 ;:

This deed was presented in the office of the Clerk of the
·Circuit Court of the County of Henrico on the 14th. day of
September 1916, and with the certificate annexed, admitted
to record at 10:30 o'clock, A. M.
Teste: SAMUEL P. WADDILL, Clerk.
page 123

~

EXHIBIT R. R. C. NO. 3.

This Deed, made this 1st day of June in the year 1900, between J no. Bulheller (unmarried) and l{asper Bulheller and
Barbara Bulheller his wife, of the County of Henrico, State
, of Virginia, parties of the first part, and Chas. H. Bruner of
the same County and State party of the second part.
Witnesseth: That for and in consideration of the sum of
One Hundred (4,100.00) dollars the said parties of the first
part do grant unto the said Charles H. Bruner with General
Warranty all that certain piece or parcel of ground lying and
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being in the County of IIenrico State of V a., on the Nine mile
or Seven Pines Road, about one mile Northeast of the City
of .Richmond and bounded as follows : Viz: commencing at
the Northwest corner of Lot #3, in the plan of Reuben
Bla1deys division .filed in the Clerk's Office of Henrico County
Court, see plat Book 5, page 209, thence running along the
,southern line of said Nine l\Iile or Seven Pines Road in a easterly direction and fronting thereon ( 60) feet, thence back in a
southerly direction between parallel lines (the western one
of which is the western line of lot #3 on the plan above referred to) One hundred and hventy-five (125) feet, being a
·portion of the same property which 'vas conveyed to the John
and l{asper Bulheller by Edwin S. Boyd and othe-rs by deed
dated September 29th. 1881, and of record in the Clerk's office of Henrico County Court in deed Book 107 page 395.
The said John and J{asper Bulhe-ller covenant that they
·have the right to convey the said land to the grantee, that they
have done no act to encumber the said land; that
page 124 ~ the grantee shall quiet possession of the said
land, free from all encumbrances, and that they
the said parties of the first part will execute such further
assurance of the said land as may be requisite.
Witness the following signatures and seals.
JOHN BULHELLER,
(Seal.)
KASPER BULHELLER,
(Seal.)
BARBARA BULHELLER, (Seal.)
State of Virginia,
City of Richmond, to-wit:
I, LeRoy D. Grant a notary public for the City aforesaid
in tlJe State of Virginia, do certify that John Bulheller ( UJ?married) and J{asper Bulheller and Barbara Bulheller, hu;
wife whose names are signed to the within writing, bearing
date on the 1st. day of June 1900, have· acknowledged the san1c
before me in my City aforesaid.
- Given under n1y hand this 5th. day of June 1900.
LEROY D. GRANT.
This deed was presented in the Clerk's Office- of Henrico
County Court on the 18th. day of June 1900, and with the certificate annexed, admitted to record at 3 o'clock, P. M.
Teste-:
SAMUEL P. WADDILL, C. H. C.
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EXHIBIT R. R. C. NO. 4.

This Deed, made this 30th. day of March in the year 1904,
between ,Jno. Bulheller (unmarried) and Kasper Bulheller
and Barbara Bulheler his wife of the County of Henrico,
State of Virginia, parties of the first part, and Charles H.
Bruner of the same County and State and Barbara his wife,
party of the second part.
Witnesseth: that in consideration of the sum of Three
Hundred ($300.00) dollars the said parties of the first part
do grant unto the said Chas. H. Bruner and Barbara his wife,
·with General Warranty, all of that piece or parcel .of land
lying on the south side of the Nine mile road about one mile
from the City of Richmond, Va., containing one and eight.tenths of an acre, located and bounded as shown on map
hereto annexed and hereby made a part of this deed. Being
part of the land conveyed to the parties of the :first part and
by a deed recorded in D. B. 107 page 395v, Henrico County
Clerk's Office, the said John and Kasper Bulheller covenant
that they have the right to convey the said land to the grantee,
that they have done no act to encumber the said land, that
the grantee shall have quiet possession of the said land free
from all encumbrances and that they the said parties of the
first part 'viii execute such further assurance· of the said land
as may be requisite.
Witness the following signatures and seals.
JOHN BULHELLE·R,
!{ASPER BULHELLER,
BARBARA BULHELLER,
page 126
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(Seal.)
(Seal.)
(Seal.)

State of Virginia,
County of Henrico, to-wit:

I, Meyer Angle a justi~e of peace in and for the County
aforesaid, in the State of Virginia, do certify that John Bulheller, l{asper Bulheller and Barbara Bulheller, whose name!)
are signed to the foregoing 'vritings bearing date on the 30th.
day of 1\farch 1904, have acknowledged the same before me in
my County aforesaid.
Given under my hand this 30th. day of 1\{arch 1904.
. 1\tfEYER ANGLE, J. P ..
March 29th. 1904, 1\{ap of an acre and eight-tenths of an
acre of land lying· on the south side of the nine mile road about'
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one mile from the City of Richmond Va. located and bounded
as shown on the above map.
JOHN TURNER, Surveyor.
This deed was presented in the office of the Clerk of the
Circuit Court of the County of Henrico on the 4th. day of
Aprill904, and with the ~ertificate and map annexed admitted
to record at 1 1/3 o'clock, P. M.
Teste:
SAMUEL P. WADDILL, Clerk.
(Pag·es 127 to 131, inclusive, Blueprints-See MS.)
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EXHIBJ:T S. D. NO. 1.

This Deed made this 25th. day of June 1928, between A. B.
Ragland and Lula M. Ragland his wife, of the County of
Henrico, V a., parties of the first part, and S. M. Durham, of
the City of Richmond~ Va., parties of the second part; Witnesseth: that for and in consideration of the sum of Ten
dollars ($10.00) and other good and valuable considerations,
receipt whereof are hereby acknowleged, -the said parties of
the first part do grant and convey with general Warranty
unto the said party of the second part, the following described real estate, to-wit:
ALL that certain lot of land with improvements thereon,
and appurtenances thereto belonging, lying and being in the
County of Henrico, Va., on the Nine mile road, about 1:Y2
miles east of the City of Richmond and bounded as follows:
Beginning at the point of the intersection of a road running
from Evergreen Cemetery with the southern line of Nine
mile Road; thence westwardly along the said southern line
of Nine mile Road 157.14 feet to the point of intersection with
the line of the property formerly the home of Charles Brunner, thence southwardly along the said line 422.40 feet;
thence westwardly 211.20 feet to the point of intersection with
the line of Simpson property; thence southwardly 238.57 feet;
thence eastwardly along· the line of George Buiheller, H56.50
feet thence northwardly along the road from Evergreen
Cemetery 672.85 feet to the point of beginning; and containing
3.8 acres, more or less, see plat made by T. Crawford Redd
and Bro., dated May 9th 1916, recorded in the Clerk's office
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H. C. C. in P. B. 11, page 38. Being the same
real estate conveyed to the said A. B. Ragland
by deed from Joseph Childrey and wife, dated
November 1, 1926, and recorded in the Clerk's office Henrico
County Circuit Court in D. B. 238 A, page 126. As a part
·of. the purchase price of the property hereby conveyed the
· said party of the second part by accepting and recording this
-deed assumes and ag-rees to pay at maturity the obligations
of a certain deed of trust, given by the said parties of the
first part to the American Trust Company of Richmond, Va.,
Trustee, dated February 12, 1926, and recorded in the Cle·rk's
office in D. B. 236 A, at page 267. Whereby the said property
is conveyed in trust to secure the· payment of the sum of $3,200.00 and interest thereon, evidenced and secured as set forth
in said deed of trust to which reference is hereby made.
The said parties of the first part covenant that they have
the right to convey the said real estate, to the grantee; that
they have done no act to encumber the said real estate except as mentioned herein, that the grantee shall have quiet
possession of the said real estate, free from all encumbrances,
except as mentioned het:ein, and that they, the said parties of
th first part will execute such further assurances of the said
real estate as may be requisite.
Witness the following signatures and seals.
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A. B. RAGLAND,
LULA 1\L RAGLAND,

(Seal.)
(Seal.)

.State of Virginia,
City of Richmond, to-wit:

I, Fritz R·. Sauber, a notary public for the City aforesaid,
in the State of Virginia, do certify that A. B.

page 134 ~ Ragland, and Lula M. Ragland his wife, whose
.
names are signed to the foregoing writing, bearing date on the 25th day of June 1928, have acknowledged the
same before me in my City aforesaid.
My commission expires September 30, 1929.
Given under .my hand this 26th. day of J nne 1928.
FRITZ R. SAUBER,
Notary Public.

Roscoe R. Cosby v. ·S. M. Durham.
Virginia:
In the Office of the Clerk of the Circuit Court of the County
of Henrico.
July 7th. 1928.
This deed was presented and with the certificate annexed,
admitted to record at 11-45 o'clock, A. M.
Teste: SAMUEL P. WADDILL, Clerk.
A copy Teste :
SAMUEL. P. WADDILL, Clerk.
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EXHIBIT S. :p. NO. 2.

This Deed, made this fifth day of August in the year one
thousand nine hundred and sixteen between Charles and Barbara Bruner, and E. H. Sutton, Trustee, with the consent
of noteholder, Frank T. Sutton, Jr. parties of the first part
and A. F. Neuman, party of the second part.
Witnesseth: That in consideration of the sum of nine hundred dollars cash the said Charles R. Bruner and Barbara
Brunert do grant unto the said A. F. Neumann with general
warranty, all that certain tract or parcel of .land, lying and
being in Henrico County, Va., on the Nine mile Road about
one and one half miles east of the city, commencing at a point
of intersection of a road running from Evergreen Cemetery
to the Nine Mile Road, thence westward along the nine mile
road 157.14 feet to the point of intersection of the piece of
property formerly the home of Charles Bruner, thence southward along the said line 422.40 feet, thence westward 211.20
feet to the intersection of the line of the Simpson property
thence southward 238.57 feet, thence eastward along the line
of Georg·e Bulheller 356.5 feet, thence northward along the
road from E"\Tergreen Cemetery to the starting point 672.85
feet, being 3.8 acres more or less, and being a part of the
same property conveyed by T. Gray Haddon and Frank T.
Sutton, Jr., special commissioners to Charles H. Bruner and
Barbara Bruner and more fully described ·on a plat thereto
attached and made a part of this deed. The said E. H. Sut-.
ton, trustee, unites herein with the consent of Frank T.
Sutton, Jr., noteholder to release the lien of a certain deed of
trust on the above tract of land executed by
page 136 } Charles H. Bruner and wife the 12th. day of
June 1916, recorded in D. B. 208 A, page 212, in
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the Clerk's Office of the Circuit Court of Henrico, conveying
17.38 acres. The lien of said deed of trust on all of said
17.38 acres, except the 3.8 acres above described is expressly
retained. The said Charles H. Bruner and Barbara Bruner,
covenant that they have the right to convey the said land to
the grantee; that they have done no act to encumber the said
land, that the grantees shall have quiet possession of the said
land, free from all encumbrances, and that they the said parties of the first part will execute such further assurance of
the said land as may be requisite.
Witness the following signatures and seals.
CHARLES H. BRUNER,
(Seal.)
(Seal.)
BARBARA B.RU·NER,
E. H. SUTTON, Truste.e
(Seal.)
FRANK T. SUTTON, JR., · (Seal.)
noteholder.
·
State of Virginia,
City of Richmond, to-wit:
I, C. Ridgway Moore, a notary public for the City aforesaid in the State of Va., do certify that Charles H. Bruner
and Barbara Bruner Frank T. Sutton, noteholder, whose
names are signed to the foregoing writing bearing date the
5th. day of August 1916, have acknowledged the same before me in my City aforesaid.
Given under my hand this 5th. day of August 1916.
My commission expires August 24, 1918. ·
C. RIDGWAY MOORE,
Notary public.
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State of Virginia,
City of Richmond, to-wit:

I, LeRoy D. Grant, a notary public for the City aforesaid
in the State of Virginia, do certify that E. H. Sutton, trustee whose name is signed to the foregoing writing bearing
date on the 5th. day of August 1916, has acknowledged the
same before me in my City aforesaid.
Given under my hand this 5th. day of August 1916.
My commission expires April 14th. 1919.
LeROY D. GRANT,
Notary pub~ic.

Roscoe R. Cosby v. S.M. Durham.
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(U. S. Rev. Stamp $1.00 cancelled.)

This deed was presented in the Office of the Clerk of the
Circuit Court of the County of Henrico on the 7th. day of
August 1916, and with the certificates and plat annexed, (See
Plat Book 11, page 38) admitted to record at 1 o'clock .P. M.
Teste:
SAMUEL P. WADDILL, Clerk.
A Copy Teste:
SAMUEL P. WADDILL, Clerk.
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r State of Virginia,

County of Henrico, to-wit:

I, Samuel P. Waddill, Clerk of the Circuit Court of said
County, do certify that the defendants attorney had notice
of the plaintiffs' intention to apply for the foregoing tran~
script of the record.
Given under my hand this 26 day of September 1934.
SAMUEL P. WADDILL, Clerk.
Fee for this transcript $18.90.
A Copy-Teste :
M. B. WATTS, C. 0.
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