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IN THE

Supreme Court of Appeals of Virginia
AT EICHMOND.

Record No. 1871

POLLAED & BAGBY, INCOEPOEATED, Plamtiff-iiiError,
versus

MOETON G. THALHIMEE,INCOEPOEATED,Defendantin-Error,

To the HonoraUe Judges of the Supreme Court of Appeals
of Virginia:

Your petitioner, Pollard & Bagby, Inc., respectfully repre
sents that it is aggrieved by a final decree of the Circuit
Court of the City of Eichmond, entered against it on the
14th day of December, 1936, in a suit in equity, wherein
the petitioner was the defendant, and Morton G. Thalhimer,
Inc., was the plaintiff.

t
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A transcript of the record of the case is presented with
this petition.
STATEMENT OP PACTS.

This suit was instituted in November, 1933, and the hill of

the plaintiff filed. The defendant filed its demurrer there
to at first December Eules, 1933. No further proceedings
were had in the cause until defendant, by leave of Court,

filed its grounds of demurrer pd answer to said bill by order
entered January 16, 1935, which answer was under oath, the
same not having been waived in the bill of the plaintiff.
Thereafter,by order entered May 24,1935,the demurrer of the

2

Supreme Court of Appeals of Virginia

defendant to the hill of the plaintilf was overruled. (R., p.
19.)

Morton G. Thalhimer, Inc., filed its motion for judgment
against Pollard & Baghy, Inc., in the Law and Equity Court
of the City of Richmond, Part II, dated March 20, 1933,
upon the identical cause of action set forth in the said bill

theretofore filed in the Circuit Court of the City of Rich
mond. This common law action was tried in said Law and

Equity Court before a jury on July 20, 1934, and resulted
in a mistrial. Thereafter, on October 15, 1935, and nearly
fifteen months after the trial of the motion for judgment
in said Law and Equity Court, the plaintiff therein, by leave
of Court, filed its amended bill in the Circuit Court of the

City of Richmond in this suit on the same cause of action,
to which the defendant. Pollard & Bagby, Inc., filed its answer
under oath, the plaintiff not having waived answer under
oath in said amended bill. On the same day the defendant

filed its motion in writing to dismiss the bill of the plaintiff,
on the ground that it had theretofore abandoned the said

suit in equity and instituted a suit at law by motion for

judgment in the Law and Equity Court, Part II, and thereby
had elected to prosecute to a final determination in said action

at law its claim against the defendant. (R., pp. 22-24.) The
plaintiff filed an affidavit embracing the record of the motion

for judgment in the Law and Equity Court, Part II, in op
position to said motion of the defendant. (R., pp. 26-38.)
Thereupon, by another order entered October 15,1935, in this
equity cause, the motion of the defendant to dismiss this suit

was overruled, but the Court then required the plaintiff to

forthwith "elect the proceeding wherein it shall prosecute
its cause of action against the defendant", and required the
plaintiff, after making such election, to forthwith dismiss
and discontinue such proceeding as it had elected not to prose
cute. (R., pp. 20-21.) Thereafter depositions having been
taken on behalf of the plaintiff and the defendant, a final
decree was entered in said Circuit Court on December 14,
1936 (R., pp. 294-295), wherein it was held "that the allega
tions of said bill of complaint and said amended bill of com

plaint are substantially true as therein stated; and that the
equity of this cause is with the complainant; and that the
complainant is entitled to the relief prayed in the bill of

complaint and the amended bill of complaint; and that, upon
statement of the account between the said parties in respect
to their joint adventure, there is now duo from the defendant
to the complainant the sum of $2,187.50, with interest there

on at rate of 6 per centum per annum from November 1,
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1933". To which opinion and judgment of the Court the
defendant excepted.

The plaintiff, Morton G. Thalhimer, Inc., in its original
and amended bills and evidence taken in support thereof

claimed that it had an agreement with defendant. Pollard &

Bagby, Inc., made in June or July, 1931, between Lester
"Wallerstein, acting for plaintiff, and C. I. Arnall, acting for
defendant, whereby they were to attempt jointly to sell to
Dr. and Mrs. C. C. Coleman an improved real estate property

known as No. 5115 Gary Street Road, which property was
then owned by the National Oil Company, but mentioned in
the evidence as the "Pinlayson Home". It is admitted that
at that time the defendant held an exclusive option as the

selling agent for this property, evidenced by a writing dated
June 24, 1931, which was to expire on September 30, 1931.
(R., p. 292.) Both plaintiff and defendant were at that time,
and had been for many years, real estate agents, with offices
on the same block on Main Street, in Richmond. Waller
stein was a salesman for the plaintiff. Amall was at that
time a salesman for the defendant, but for some time prior

to testifying was its President. Wallerstein testified that he
first met Dr. C. C. Coleman in the summer of 1931, after his

marriage to the present Mrs. Coleman (R., p. 58). He stated
that a friend suggested that Dr. Coleman, having recently

married, might be interested in purchasing "a home in Westhampton district". He testified that he called at the office
of Dr. Coleman on the same day and introduced himself

and suggested the purchase of the Finlayson property, and
asked Coleman if he would be interested.

The latter re

plied that ''he didn't know, that he might, that I would have
to talk to his wife". Wallerstein testified that at that time

the Finlayson property was not listed with Morton G. Thal
himer, Inc., for sale, and he did not know the terms on which
it could be bought, but did know that the property was for
sale. (R., p. 60.) He stated that after seeing Dr. Coleman
he visited his residence in Ginter Park, but did not see Mrs.

Coleman; that he then called Finlayson on the telephone and
asked permission to sell the property, and was told that he
had given Arnall the exclusive sale privilege for that prop
erty. (R., pp. 61-62.) Wallerstein then testified that he called
up Arnall, and as a result they met, and he told Arnall he
had a prospect for the Finlayson home, and asked if he would
care to cooperate in the sale of it, and that Arnall said he
would, and asked the name of his prospect, which he gave
him. (R., p. 62.) Wallerstein testified that this conversation
was in the office of the plaintiff, but Arnall testified it was in

his office at the place of business of the defendant. Both
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agreed, however, that there was such a meeting. Arnall testi

fied that Wallerstein came to his office in the latter part of
Jane or the first of July, after he had been informed that
the defendant had the exclusive right to sell the Finlayson
property. That he had the sales option in his desk, and took
it out at that first meeting and showed it to Wallerstein, who
read it. (B., p. 171.) Arnall further testified that he agreed
that if through their joint efforts they sold the Finlayson
property to Dr. Coleman prior to September 30, 1931, the
date on which the sales option expired, the commissions would
be divided. (E., pp. 172-173.) Wallerstein testified that he
md not see or read the exclusive sales agreement dated June
X
Finlayson property had been sold
+testifiedj that thereOctober,
Both
Wallerstein
and Arnall
was no1933.
written
agreement
between
them.
Wallerstein stated that during the conversation no time limit
was mentioned (E., p. 63), but there was a time limit under

the sales agreement between the owner of the property and

the dej^ndant, and Arnall so testified. Wallerstein stated that
alter their conversation they visited Dr. Coleman and were by
him referred to Mrs. Coleman, and that they called to see her
told
Mrs. Coleman that he had the exclusiveinterview
agencj^ of Arnall
the Finlay

son home and suggested that an engagement be made to in

spect the property. (E., p. 67.) Arnall did show the propmy to Mrs. Coleman within ten days after his first talk with
Wallerstein. Wallerstein was not present. (E., p. 175.) The
Colemans testified that they-were not interested, and the matt^ of a sale of the Finlayson property to them was dropped.
(E^ pp. 175-176.) Arnall testified that thereafter, and prior
to September 30,1931, Wallerstein suggested making an effort
to sell the Colemans a property known as ''Blue Shingles'*

then ow^d by L. S. Evans, and that he did show that prop

erty to Dr. and Mrs. Coleman within a week or two after

wards, but they were not interested in it, and that wa?
dropped. (E., p. 180.) Wallerstein testified that the visit to
Evans and the subsequent showing of his property to the
Colemans by Arnall was immediately after the Finlayson

home had faded out of the picture (E., p. 73), and that he
introduced Arnall to Evans in an effort to interest the Cole
mans in ''Blue Shingles". Wallerstein said this was in the
spring of 1932 (E., p. 75), but Amall stated it was in the

su^er of 1931 and prior to September 30th of that year
\vnep t^ option held by the defendant for the exclusive sale
ot the Finlayson property expired (E., p. 178), and he was
c^roborated as to this by the testimony of Mrs. Coleman

(E., p. 242), who also stated that she was away from Eich-

Pollard & Bag-by, Inc. v, M. G. Tballiimer, Inc.

5

mend in December, 1931, and in February and April, 1932,
and was ill and confined to her home from May until August,

1932, and then was out of the city until perhaps the middle
of September, 1932 (R., p. 213). H. A. Gray bought the Finlayson property early in March, 1933, shortly before which
purchase the Colemans had been interested in the purchase
of the property through another real estate broker, who had
theretofore had no part in the negotiations, Peyton Fleming.
Dr. Coleman testified with reference to his and Mrs. Cole-

man's negotiations through Peyton Fleming for the Finlayson property: ''We got interested just before Mr. Gray
bought it," and that there was an interim after he refused
to buy in the summer of 1931 until a short time before Gray
bought the property, during which he had no thought of
acquiring this property. (B., pp. 250-1.) The plaintiff al

leged in its bill, and WaUerstein testified, that after the effort
to sell the Finlayson property to Coleman in the summer
of 1931 had failed, it was agreed that the plaintiff and de
fendant would continue their joint efforts to. find a suitable

dwelling in the same vicinity for sale to Dr. Coleman. Wallerstein testified that the agreement was to sell the Colemans
a home, that it was first the Finlayson house, and that when
that effort failed they were to try to sell the Colemans any
other home "we could think of or we could make a deal on".

(R., p. 73.) This statement, as well as the allegation of the
bill, that there was a second or continued agreement, was
denied by AmaU. (B.,p. 161.) ArnaU testified that he visited
"Blue Shingles", owned by Evans, after the Finlayson prop
erty was bought by Gray in 1933, but that that visit was
at the request of Mrs. Thomas Whittet and had nothing to
do with the Colemans. This is corroborated by the testi

mony of Mrs. Whittet (B., p. 273). Early in March the Fin
layson. property was sold to H. A. Gray by the defendant,
acting through C. I. ArnaU. It is not claimed by the plain
tiff that it had anything to do with this sale, not does plain
tiff claim any part of the commissions in connection there
with. It particularly does not appear from the evidence that
the defendant had anything further to do with securing a
purchaser for the Finlayson property after the expiration of
the option on September 30,1931, until Finlayson called ArnaU
and suggested Gray might be interested in buying the prop
erty. (B., pp. 182-3.) It was learned by Arnall during the
negotiations with Gray that Dr. Coleman had made an offer
for this property at that time through Peyton Fleming. (B.,
p. 185.) In the summer of 1933, after Gray purchased the
Finlayson property, Arnall was called in July or around
the first of August by Gray, who told him that his business
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circumstances had changed and he was required to be at
Waverly practically all the time and that his health was
not good, and that he thought Dr. Coleman, who had made

an offer for the property at the time Gray purchased it, might
be interested in buying it. (R., pp. 186-7.) Arnall, as agent
for Gray, thereafter sought Dr. Coleman and endeavored to

sell him the property. This was accomplished in October,
1933, under a trade sale by which the Colemans acquired the
property owned by Gray and formerly known as the Finlayson house, and Gray purchased certain properties from the

Colemans situated in the City of Richmond and the County
of Gloucester. The contract covering these sales was dated
October 7, 1933. They were consummated and commissions
paid the defendant by Gray and the Colemans on the sale
price of their respective properties. Arnall testified that
Wallerstein had nothing to do with these sales and no interest

in commissions thereon under any agreement. (R., p. 189.)
Wallerstein testified that Arnall told him of the progress he
was making in the effort to sell the Colemans the property
then owned by Gray, but Arnall emphatically denied this
statement.

After the sales in October, 1933, plaintiff claimed the right
to one-half of the commissions received by defendant on both
the sale of Gray's property to the Colemans and the sale

of the Coleman properties to Gray. This claim being denied,
this suit in equity was filed in November,1933, and, as already
stated, no proceedings were had in it after January 6, 1934,
until May 24, 1935, the plaintiff having in the meantime filed
its motion for judgment on the same alleged cause of action

in Law and Equity Court, Part II, of the City of Richmond,
and haying had one trial of that common law action, resulting
in a mistrial. The evidence in this case was all subsequently
taken.

ASSIGNMENTS OP ERROR.

1. The Court erred in overruling petitioner's demurrer
to the original and amended bills of the plaintiff.
2. The Court erred in overruling petitioner's motion to
dismiss the bill of the plaintiff on the ground that it had
theretofore abandoned tMs suit by instituting and prosecut
ing the action at law by motion for judgment in the Law and
Equity Court, Part II, on the same cause of action, and had
thereby elected to prosecute and proceed to a final determina
tion of its said claim in said action at law.

3. The Court erred in its opinion and final decree on the

merits, of the case entered December 14, 1936, wherein it held
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that the allegations of the bill of the plaintiff were sub
stantially true, and that the equity of this cause was with
the plaintiff, and rendered a personal decree against petitioner
for $2,187.50, with interest from November 1, 1933.
ARGUMENT AS TO THE LAW AND FACTS.

We will refer to the parties in the position they occupied
in the lower court. Morton G. Thalhimer, Inc., was the plain

tiff, and Pollard & Bagby, Inc., was the defendant.
First, as to the demurrer, consideration of which will be
limited to a brief discussion of the fifth and sixth grounds
of the demurrer. The bill charged that the alleged contract

between plaintiff and defendant was wilfully and fraudulently

violated by the defendant, but failed to allege facts which,
if true, would constitute legal fraud. Such an allegation
of fraud is insufficient in law. Nor did the bill allege facts
to show that the defendant had fraudulently and wrongfully
diverted to its own use funds to which the plaintiff is entitled.
We submit that in charges of fraud it is always required that

they be based on facts set forth in the bill of complaint, and
no authority need be cited to sustain this statement.
The sixth ground of the demurrer was based on the thesis
that plaintiff's cause of action, if any, was legal and not equi
table. Petitioner submits that the alleged agreement did not

constitute a partnership between the plaintiff and the defend
ant, and that the most that can be said of such an agreement
is that if established by proper evidence it would constitute
a joint adventure between the parties as to this one trans
action. Under the facts alleged there could be no difficulty
in ascertaining the profits derived from the joint adventure
when it had been closed, and the profits were ascertainable
by a simple computation. In such a case the law implies a

promise by the member having possession of the fund to
pay to his associate the share thereof to which each is entitled,
and this promise is enforceable at law. There is no allega
tion in the bill that the defendant had refused to state the

amount of commissions earned, which were based on the tariff
of commissions in force in Richmond and ascertainable by

the consideration provided in the deeds, even if the defend
ant had declined to furnish the information. There was no

complicated accounting involved and no mutual accounts which
alone constitute the basis of equitable jurisdiction.

As a matter of fact, in the trial of the case in the Law

and Equity Court on July 20,1934, there was a stipulation as
to the amount of commissions paid defendant by H. A. Gray
and by the Colemans.
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See 33 Corpus Juris, 861;
Wheeler v. Arnold, 30 Mich. 304;
Jacques v. Hulit, 16 N. J. L. 38;
Ledford v. Emerson,140 N. C. 288;
Fehql v. Kahn,51 N. Y. S. 435;
Wright V. Cumpsty,A1 Penn. 102.

In Fehal v. Kahn,51 N. Y. S. 435, supra, it was held: **ln

an action to recover under an alleged special agreement by
which, in consideration of services rendered by the plaintiff
in respect to the sale of certain real property which the de
fendant bought, the defendant agreed to pay over to him onehalf of the profits that might be realized on a resale, which
was in fact subsequently effected, held, that the contract was

not one of partnership, which required an accounting to set

tle the rights of the parties, but a joint adventure, which,
having been executed, might be recovered on at law, even
though not in writing." In the instant case, as in that case,
we have no partnership requiring an accounting to settle the
rights of the parties, but a joint adventure which has been
executed and the proper forum is a court of law.

In the case of Mitchell v. Reolds Farms Company,256 N. W.
^5,a case which was decided as recently as September, 1934,
it was held: Joint adventurer who has been injured by coadventurer breach of contract or by conversion to his own
use of joint property may, in case where amount of claim

IS capable of ascertainment and computation by jury bring
action at law for damages.'' It will be noted that the Court

says that where the ''amount of claim is capable of ascer-

tai:pient and computation by jury" co-adventurer may bring
action at law for damages. In this case the amount of the

claim was easily capable of ascertainment and computation
by a jury, for, after testimony as to value of properties con
veyed and amount Dr. Coleman paid, and testimony as to real
estate commissions, which are fixed in Richmond by the Real

Estate Exchange, any member of the jury could by a single

mathematical calculation, which would take only a minute or
two, calculate, if they believed from the evidence that plain
tiff was^ entitled to anything at all, just how much plaintiff
was entitled to. There is certainly nothing complicated to be
worked out, and no conceivable reason why equity should take
jurisdiction when the law gives an adequate remedy.
The case of Wann v. Kelly, 5 Fed. Rep. 584, is a case
squarely in point. In this case it was held: "When, in a
single adventure, which is closed, a person jointly interested
therein with others, appropriates the proceeds to his own use,
he becomes a debtor of his associates and an action at law
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gives adequate relief." That is exactly the ease we have be
fore the Court. The plaintiff's bill alleges that the plaintiff
and defendant were engaged in a single enterprise of working
''together in an effort to obtain for, and to consummate the
purchase by, one Dr. C. C. Coleman, of Richmond, Virginia,
a suitable dwelling house and lot in the general vicinity of
the western edge of the City of Richmond''. That is the only
enterprise the bill alleges plaintiff and defendant ever worked
on together. So it certainly was "'a
It is
closed, and the bill admits this, for the bill alleges that the
defendant fraudulently represented itself to the said Coleman
as being the only real estate agent interested in or party
to the said sale of the Finlayson property to said Coleman,
and the sale of the Coleman property to the owner of the Fin

layson property, "and the defendant did accordmgly pro
ceed with the consummation of said deal and did receive
the whole of the real estate commissions which became due

and were paid in connection therewith". The bill alleged
that the parties were to "divide equally among them any and
all commissions to which they would become entitled as real

estate agents on any sale of a dwelling to said Dr. Coleman",
and so the parties certainly were "jointly interested" in the
single adventure. The bill alleges that complainant had de
manded its share of the commissions, but that "defendant
has refused to account to your complainant for any portion
of said commissions, but, to the contrary, has possessed him
self of the sum constituting said commissions, and has fraudu

lently and wrongfully diverted said funds to its own indi
vidual and private use" so that, according to the allegations
of the bill, one of the parties has appropriated "the proceeds
to his own use". When each of these things has taken place,

and according to the allegations of the plaintiff's bill each of
them had taken place, the case of Wawn. v. Kelly, supra, says
that"an action at law gives adequate relief. From the com
parison, as made above, of the law in the case of Wann v.
Kelly and th3 frets "He ved in complainant's bill, it is clearly
apparent that this is a case where the law gives adequate
relief and a suit in equity for an accounting is not proper.
Word by word and phrase by phrase the law cited from Wann

V. Kelly is squarely applicable to the facts alleged in the bill
of complaint. Incidentally, in the case of Wann v. Kelly
it was argued that the plaintiff, if entitled to profits, could
only enforce his claim in equity. The Judge answered that in
the following language: "It is also urged by the defendant
that the plaintiff, if entitled to share the profits, can only en
force his claim in equity. I think an action at law gives ade

quate relief. The parties were engaged in a single venture.
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and the defendant, having appropriated the proceeds to his
OAvn use, made himself debtor to the plaintilf." And that

is exactly the situation here, for if the defendant, as alleged
in the bill of complaint, appropriated the proceeds to its own
use, then it is simply a debtor of the plaintiff, and an action
of law affords the plaintiff full and adequate relief.

^ The case of Awnon v. Brown, 65 W. Va. 34, is so very
similar to this case that we shall quote at some length from it.
It was held in that case: ''For the recovery of an aliquot
part of a specified sum of money realized from a joint trans
action or venture as net profit, and set aside in the hands of
one of the parties as the sum to which he and another are

entitled and which they are to share equally, the legal remedies
are appropriate and adequate, and preclude jurisdiction in
equity." « ^
showing the accomplishment of the ob
ject of a joint venture or enterprise involving only labor or
expense, and resulting in the acquisition of only a fund for

distribution among the parties, which remains uncollected,
praying dissolution of the relation subsisting among the
parties, an injunction against collection of any of them, the
appointment of a receiver and distribution of assets, with
out alleging insolvency of any of the parties or other fact

indicative of danger of loss, is demurrable for want of equity;
and if such fact be alleged, for the purpose of conferring
jurisdiction to enable the plaintiff to enforce a legal demand
in a court of equity, they are regarded as setting up a mere
pretext for equity jurisdiction." The decree of the West

Virginia Court dismissing the bill of the plaintiff was affirmed
by the Supreme Court.

While plaintiff in its bill asked for an accounting, what

was there to account for? No expenses are shown by the
bill to have been incurred, the parties were not associated
together in business except in this one transaction, there
are no firm bills to be paid, nothing to
accounted for ex
cept that the plaintiff claims one-half of the commissions re

ceived by the defendant from the sale of the property men
tioned. We submit that the demurrer should have been sus

tained, and that the Court erred in overruling same.

Under the second assignment of error petitioner respect
fully submits that the Court erred in overruling its motion
to dismiss the bill of the plaintiff on the ground that it'had
instituted a motion for judgment on the same cause of action

in the Law and Equity Court, Part II, and actually had one
trial thereof before a jury, and had thereby elected to prose
cute and proceed to a final determination its alleged claim
in said action at law. It has been shown from the record

that this suit in equity was instituted in November, 1933, and
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that the plaintiff, without further proceeding therein, insti
tuted a motion for judgment in said Law and Equity Court
in March, 1934, upon the identical cause of action set forth
in its bill in this suit, and that there was a trial of said com
mon law action in July, 1934, which resulted in a mistrial.
The position taken by the defendant as to this was, and is,
that the plaintiff, by its said action, elected to abandon this
suit in equity and proceeded to prosecute its cause of action
in its common law suit. So the question was, and is, whether

or not the plaintiff, by its conduct in suing at law, issuance
of process, appearance aaid actual trial of that case by a jury,
constituted an election on its part. In support of the claim

of the petitioner that this action on the part of the plaintiff
did constitute such an election, we cite the following cases:
Fetzer v. Clark, 153 111. App. Ct. Eepts. 152.
Simpson v. JSoAn, 78 111. 203.
Petitioner submits that by the action of the plaintiff it suf
fered a decided disadvantage in being compelled to try this
case aU over again in equity. Petitioner was compelled to
compensate its attorneys, incur additional stenographic ex

pense, and also to suffer loss of time from its business in
attendance upon two courts in litigation over the same sub
ject matter, and was deprived of its right to have the issues
of fact involved deteiunined by a jury.
It is further respectfully submitted that even if it were

held that the plaintiff had a concurrent right in the be^ning
to sue either in equity or at law, it did not have the right to
pursue in different courts at the same time, upon the same
cause of action, both a suit in equity and a suit at law, and
that the fact that it did institute a suit at law and put the
defendant to the expense of defending same and actually hav
ing a trial o.ccupying two days, it must be held by that act,
voluntarily taken on its part, to have elected to abandon this
suit in equity and proceed to a final judgment upon its claim
in the suit at law.

Petitioner under its third assignment of error respectfully
submits that the Court erred in its opinion and final decree
on the merits in this equity cause entered December 14, 1936,

and that its judgment against the plaintiff should be reversed
and a final decree entered by this Honorable Court, dismissing
the original and amended bills of the plaintiff.
The issue in this case on the merits is clear cut. The plain
tiff contended that it had an agreement with the defendant
beginning some time in June or July, 1931, to sell a house
in the Westhampton section in Richmond or vicinity to Dr.
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and Mrs. 0. C. Coleman, and that its agent, "Wallerstein,
and ArnaU,. the agent of the defendant, were actively en
gaged in first one attempt and then another to sell the Cole-

mans a property in that area through October 7, 1933, when

a sale was made to the Colemans of the Finlayson property
on the Cary Street Road by the defendant, and that there
after defendant denied its obligation for an equal division
of the commissions so earned as a result of the sale made in

October, 1933. On the other hand, the defendant admitted

having a verbal understanding with the agent of plaintiff
that if a sale of the Finlayson property was made to Dr. and

Mrs. C. C. Coleman through their joint efforts prior to Sep
of that property, the commissions so earned would be divided;

tember 30, 1931, while the defendant had the exclusive sale

that the agreement "vvith the plaintiff was only for the life or

duration of the exclusive option; that the property was shown
to Mrs. Coleman during that option, as well as another prop
erty known as ''Blue Shingles", but that no sale was made,
and it is shown by the evidence of both the plaintiff and de
fendant that the Colemans thereupon "dropped out of the
picture". Plaintiff took no active part in the negotiations in

the summer of 1931 in an effort to sell a real estate property

to the Colemans. Neither the original nor amended bills of
the plaintiff waived answer under oath. The defendant an

swered each bill under oath and denied the agreement as
alleged by the plaintiff to the effect that they were to con
tinue their joint efforts without regard to time.
Petitioner submits that the case is altogether one of fact.

Certainly the burden of proof was on the plaintiff, and it is
submitted that the claim of the plaintiff is not supported by
the evidence, and that it has not carried the burden required
to e^ablish its claim by a preponderance of the evidence,
which is all in the form of depositions, and was not taken
ore terns before the Court. No question of the credibility
of witnesses has been asserted. At the time the testimony
was taken approximately five years had elapsed since the al
leged agreement was claimed to have been made in the sum

mer of 1931. The claim of the defendant is that the only

agreement ever made was the result of a conversation with

Wallerstein in the latter part of June or early part of July,
option which the defendant held for the sale of the Finlay

1931, and that it was limited to the life of the exclusive

son house, which claim, we submit, is supported by the writ
ten option and the testimony of Arnall, that it was shown
to and read by Wallerstein during the first conversation with

him. On the other hand, plaintiff contends that the agree

ment was not limited as to time, and in effect claims that had
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the defendant sold a residential property to the Colemans

at any time, even if. it should be many years afterwards,
this agreement would still be in force and the defendant bound
to divide commissions with the plaintiff. It is respectfully
submitted that the evidence of the defendant as to what oc
curred is more reasonable and convincing than that of the

plaintiff. It was shown that the Colemans not only showed
little interest in visiting the property, but definitely declined
to buy prior to September 30, 1931, and that when the de
fendant was negotiating for a sale of the property to H. A.
Gray in the winter of 1933, a year and a half after the con
versation between Wallerstein and Arnall with reference to

a sale to the Colemans, no negotiations between either the

plaintiff or the defendant and the Colemans had taken place
after the expiration of the sale option, which expired Sep

tember 30, 1931, but that Dr. Coleman had just before Gray
purchased the Finlayson property made an offer for it through
Peyton Fleming, so that neither the plaintiff nor the defend
ant could have acted as the agent for Coleman at that time.

All negotiations with him had ended. It is true that Wal

lerstein claimed that there was some negotiations between
Amall and the Colemans in the spring of 1932 with refer
ence to a sale to them of the property known as ''Blue

Shingles", but Arnall denied this and stated that the only
time he interviewed the Colemans with reference to that

property was in the summer of 1931, and prior to Septem
ber 30th of that year, and this statement was corroborated
by Mrs. Coleman. The plaintiff did examine Evans, who
owned "Blue Shingles", who stated he thought Arnall visited
with the Colemans to inspect his property in the spring of
1932, but an examination of his deposition will show that
he was exceedingly vague as to time. It is submitted that
when the Colemans, in the summer of 1931, made it known

that they were not then further interested in the purchase
of the Finlayson house, that Wallerstein should have there
upon, if ever, have brought up the matter of an attempt to

sell them lie "Blue Shingles" property, and that is just
what Arnall testified did occur, and the recollection of Mrs.
Coleman was that she visited "Blue Shingles" at that time
and on no other occasion.

Petitioner submits that the testimony of the other wit

nesses for the plaintiff has no material bearing on the issue
in this case. The case must stand or fall on the evidence of

W^lerstein and ArnaU, and on such evidence adduced as
may be corroborative of their testimony, respectively, and it
is submitted that there is no testimony in the case to support
that of Wallerstein as to what was the agreement between
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the parties, which, according to his contention, might, as the
result of one private conversation, have continued for an
unlimited length of time, and if at any time in the future

the defendant made a sale of property to Coleman the agree
ment to divide commissions on any such sale would stand,

and the defendant would be bound thereby. To state such
a proposition is but to shoAv its absurdit5^
Petitioner respectfully submits that to sustain such a claim
on the part of the plaintiff, that it is entitled to commissions

^rned by the defendant on a sale of the property to the
Colemans in October, 1933, after it had been purchased by
H. A. Gray and omied by him some time, the conscience of the

Court at least requires that the claim be supported by clear
and a preponderance of the evidence, which it is earnestly
contended does not exist in this case.

The defendant in its amended bill claims the right to onehalf of the commissions on the sale to the Colemans in Octo

ber, 1933, by virtue of an alleged custom and usage among

real estate agents in Richmond, but if any such custom and
usage be relevant in this case, then it is submitted that the
testimony as to that is equally balanced, and the answer to

such a hypothetical question, if a proper one, as was pro
pounded in the course of the taking of the evidence, is in
each instance responsive to the respective versions of plain
tiff and defendant of what transpired. While the plaintiff
contends that under general usage and custom it is entitled

to one-half of the commissions, your petitioner respectfully
submits that there is no evidence in the record to support that
contention, for the reason as above pointed out, that the an
swers of the experts are both yea and nay, depending upon
which side propounded the question which embodied either

the plaintiff's or the defendant's version, and in one in
stance one expert to whom both questions were propounded
answered "Yes" and "No".

to the original conversation between

Wallerstein and Arnall, says that it certainly was most
natural that Wallerstein should have sought Arnall at his
office, rather than to have requested Arnall to come to the
office of the plaintiff, yet, so far as the issue in this case is
concerned, it matters not whether that first conversation with

reference to the intention of the parties to sell the Finlay-

son property to the Colemans took place in the of5ce of the
plaintiff or in that of the defendant. There is no denial that
a conversation did take place, and it is immaterial as to where

it occurred. So far as an agreement based on that conver

sation is concepied, it is most material as to what occurred.

Wallerstein said there was no time limit to the agreement^
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but there is no evidence to corroborate this statement, and

the burden of proof is oh the plaintiff to prove what was the
verbal agreement. Arnall denied that there was any agree
ment extending beyond September 31, 1931, and we submit
his statement is corroborated by the evidence.

A copy of this petition for an appeal and supersedeas^ was
delivered to opposing counsel on March 4, 1937. Petitioner
adopts this petition as its opening brief as permitted hy Rule
of Court IT. And in conformity with the same Rule coun

sel for your petitioner state that they desire to state orally
the reasons for reviewing the decision complained of, and re
quest that reasonable opportunity may be allowed there
for.

Wherefore, your petitioner prays that an appeal and supersedeas may be allowed from the decree complained of, and
that the same may be reviewed and reversed, and that a final
judgment may be entered in favor of the petitioner by this
Court according to law.

Respectfully submitted.

By MONTAG-UE ^ MONTAGUE,
DAVE E. SATTEREIELD,Je.,
Its Attorneys.

The undersigned counsel, practicing in the Supreme Court
of Appeals of Virginia, hereby certifies in accordance with the
Code, Section 6346, that in his opinion it is proper that the
decision complained of in the foregoing petition for an ap
peal and siipersedeas should be reviewed.
HILL MONTAGUE.

Received March 4,1937.

M. B. WATTS, Clerk.
March 16, 1937. Appeal and sii^persedeas awarded by the
Court. Bond, $3,000.
M. B. W.
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RECORD

Pleas before tbe Circuit Court of the City of Richmond,
held in the Court room of said City, in the City Hall thereof,
on Monday, the first day of February, 1937.

BE IT REMEMBERED that heretofore, to-wit:
At Rules held in the Clerk's Ofiice of the Circuit Court of

the City of Richmond on the third Monday in November,
1933, came Morton G. Thalhimer, Incorporated, and by its
Attorney filed in Chancery its Bill of Complaint, which Bill
is as follows:

Virginia:

•In the Circuit Court of the City of Richmond.

Morton G. Thalhimer, Incorporated, Complainant,
V,

Pollard and Bagby, Incorporated, Defendant.
BILL OF COMPLAINT.

To: The Honorable Julien Gunn, Judge of the Circuit Court
of the City.of Richmond:

page 2[

Your complainant, Morton G. Thalhimer, Incor-.
porated, respectfully represents:

1. That it is a Virginia corporation with its principal office
in the City of Richmond, and that the defendant. Pollard and
Bagby, Incorporated, is a Virginia corporation with its prin
cipal office in the City of Richmond; that both of said cor
porations are respectively engaged in conducting a general
real estate business in and about said city.
2. That heretofore, to-wit, during the early part of the
year 1931 and the year 1932, your complainant, through one

Lester Wallerstem, its duly authorized representative, en
tered into a verbal agreement with the def^endant, through
one C. I. Amall, its duly authorized representative, whereby
it was agreed, among other things, that your complainant and
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the defendant would work together in an effort to obtain

for, and to consummate the purchase by, one Dr. C. C. Coleman, of Richmond, Virginia, a suitable dwelling house and lot
in the general vicinity of the western edge of the City of Rich
mond.

3. That at the time of said agreement it was hoped by your
complainant and the defendant that they would be able to
bring about a trade between the owner of the ''Finlayson
house and lot" on Caiy Street Road, Henrico County, and
said Dr. C. C. Coleman, whereby said Coleman wotdd be
come the purchaser of said Finlayson house and lot; that at
such time the Finlayson house and lot was listed with the de
fendant for sale.

4. That your complainant and the defendant were

page 3 }■ unable to negotiate a deal between said Coleman and
the owner of said Finlayson house and lot at that
time, and it was thereupon agreed between your complainant
and the defendant that they would continue their joint efforts
to find a suitable dwelling for said Coleman in said vicinity.
5. That by the express terms of said agreement your com
plainant and the defendant were to divide equally between
them any and all commissions to which they would become
entitled as real estate agents on any sale of a dwelling to
said Dr. Coleman, whether the property so sold was the Fin:ayson house and lot or not; and further, it was agreed that
your complainant and the defendant would also divide equally
between themselves any and all commissions to which they
would become entitled as real estate agents on the disposi
tion of property owned by said Coleman made at the time of,
or incident to, the purchase by said Coleman of any of said
dwellings in the vicinity of the western edge of the City of
Richmond.

6. That said agreement is still in full force and effect, and
that during the last year or two your complainant and the de
fendant have from time to time attempted to interest,said
Coleman in several dwellings in or about said general vicinity.
7. That during the early fall of 1933 said Coleman did
become interested in the purchase of said Finlay-

page 4 }■ son house and lot, and your complainant is advised
and alleges, upon information and belief, that dur
ing the month of October, 1933, said Coleman purchased said
Finlayson house and lot (which property subsequent to the
making of said agreement between your complainant and
the defendant had been sold to one H. A. Cray), and gave in
settlement for the purchase price a deed conveying to the
vendor of said Finlayson house and lot certain property which
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said Coleman owned in the Ginter Park section of the City
of Bichmond, and certain other property which the wife of
said. Coleman owned in Gloucester County, Virginia, and in
addition, he gave several thousand dollars in cash.

8. That in violation of the terms of said agreement, and
in fraud of your complainant's right thereunder, the defend
ant mllfully and fraudulently represented itself to the owner

of said Finlayson house and lot, and to said Coleman as being
the only real estate agent interested in or party to the sale

of said Finlayson house and lot to said Coleman, and the sale
of said Coleman's property to the owner of said Finlayson
house and lot; and the defendant did accordingly proceed
with the consummation of said deal, and did receive the whole
of the real estate commissions which become due and were
paid in connection therewith.

9. That your complainant has demanded of the defend

ant payment to it, pursuant to the terms of said agreement,
of one-half of said commissions received by the depage 5 J- fendant; that the defendant has refused to account
to your complainant for any portion of said commis

sions, but, to the contrary, has possessed itself of the sum

constituting said commissions, and has fraudulently and
wrongfully diverted said funds to its own individual and

private use, all to the wrong and violation of your complain
ant's rights under said agreement.
10. That your complainant is not advised as to the amount

of the commissions received by the defendant in connection

with said transaction, nor as to the expense, if any, borne by
the defendant in connection therewith, which may be properly
charged against said commissions prior to a division there
of.

Wherefore, and inasmuch as your complainant is remedi

less, save in a court of equity, where such matters are prop
erly cognizable, it prays:

(a) That Pollard and Bagby, Incorporated, be made a
party defendant to this biU and required to answer the mat

ters and things hepinbefore stated as fully and particularly
as if it were specially interrogated with reference thereto;
that proper process issue.
(b) That the defendant do render an account of its deal

ings in connection with the agreement hereinabove referred
to, and of the status and matters concerning the commissions
on the transactions hereinabove referred to.
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(c) And that your complainant may have such
page 6 }- other, further, and general relief as its case may
require.

And as in duty bound, it will ever pray, etc.
MORTON G. THALHIMER,
INCORPORATED,
By Counsel.

CHRISTIAN, BARTON & PARKER,
Counsel for Complainant.

State of Virginia,
City of Richmond, To-wit:

I, Morton G. Thalhimer, being upon oath duly sworn, do
hereby depose and say that I am president of Morton G.
Thalhimer, Incorporated, and as such am the duly authorized
agent of said company to make this affidavit; that I have
read the foregoing bill of complaint; that the allegations con
tained therein are true to my own knowledge, except as to

those matters which are alleged upon information and be
lief, and as to such matters I believe them to be true.
Given under my hand this 17th day of November, 1933.
MORTON G. THALHIMER,

page 7 }■

Subscribed and sworn to before me, a Notary

Public in and for the City of Richmond, State of
Virginia, this 17th day of November, 1933.
My commission expires the 2nd day of April, 1937.
I. G. NOVEMBER,
Notary Public.
And be it further remembered, to-wit: At Rules held in
the Clerk *s Office of the Circuit Court of the City of Rich
mond on the first Monday in December, 1933, came Pollard
& Bagby, Incorporated, the defendant herein, and by its At

torney ffied its Demurrer'* to the plaintiff's BUI.
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page 8 }■ Virginia:

In the Circuit Court of the City of Richmond.
Morton G. Thalhimer, Plaintiff,
• V.

Pollar4 &

Inc., Defendant.

The Defendant, Pollard & Bagby, Inc., comes and says

that the bill in this cause is not sufficient in law.

•

POLLARD & BAGBY, INC.,
HILL MONTAGUE & SON,

•

I

Attorney.

And at the aforesaid first December Rules the cause was
docketed and set for hearing.
And at another day, to-wit:
Virginia:

At a Circuit Court of the City of Richmond held in the

Court room of said City in the City Hall thereof, on Wednes

day, January 16th, 1935.
page 9 }■ Virginia:

In the Circuit Court of the City of Richmond,

i

Morton G. Thalhimer, Incorporated, Plaintiff,
Pollard and Bagby, Incorporated, Defendant.

This cause, having been matured at Rules, docketed and
set for hearing as to the defendant, Pollard and Bagby, In
corporated, this day came said defendant, by counsel, and

by leave of Court filed its demurrer and answer to the bill

of the plaintiff, to which answer the plaintiff replied generally.

Virginia:

In the Circuit Court of the City of Richmond.

Morton G. Thalhimer, Incorporated, Plaintiff,
V.

Pollard and Bagby, Incorporated, Defendant.
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DEMURBEB.

The defendant, Pollard and Bagby,Incorporated, says that
the bill of the plaintiff is not sufficient in law.
The grounds of said demurrer are as follows:

page 10 }-

1. That the allegations of the biU do not show
that C. I. Arnall was an officer of the defendant

Company, or was its duly authorized representative, to enter
into such a contract as that alleged.

2. That the bill does not allege that any other person than
I. Arnall undertook to make the alleged contract, and that
if on demurrer it be held that he was authorized to make

such a contract, then it was verbal and was a contract not to
be performed in one year, and for that reason void.
3. That the bill shows that if a valid contract was entered

into as alleged in the year 1931 for the sale of the property
called "Pinlayson House'' in the bill, to Dr. C. C. Ooleman,
the allegations show that it was to sell that property for the
then owner to Dr. C. C. Coleman. That the allegations of
the bill show that the property was not sold to said Coleman
in 1931 or 1932, and that it had been purchased by H.A. Gray
and was owned by him at the time of the purchase of the
property by C. C. Coleman in October, 1933.
4. That if a valid contract was entered into as alleged in
the bill for the sale of the Finlayson house to C. C. Coleman,
then the bill shows that the sale to him made in October, 1933,

was not the one contemplated in the summer of 1931.
5. That the biU charges that the alleged contract between
plaintiff and defendant was wilfully and fraudulently vio
lated by the defendant, but does not allege facts
page 11 }■ to show fraud, as required by law, nor does the bill
allege facts to show that the defendant has fraudu
lently and wrongfully diverted to its use funds to which the
plaintiff' is entitled.
6. That the facts alleged in the bill show that if the plain
tiff has any cause of action against the defendant it is one
at law and not in equity.
HILL MONTAGUE & SON, p. d.
Virginia:
In the Circuit Court of the City of Richmond.

Morton G, Thalhimer, Incorporated, Plaintiff,
V.

Pollard and Bagby, Incorporated, Defendant.
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ANSWER.

For answer to the bill of the plaintiff, or to so much thereof
as it is advised'it is material it should answer. Pollard and

Bagby, Incorporated, now answering said bill of said plain
tiff, says as follows:

1. That it is admitted that both the plaintiff and defendant
are Virginia corporations, with their principal offices in the
City of Richmond, and that both of said corpora-

page 12 }- tions are engaged in conducting a general real es
tate business in and about said city.

2. That defendant denies that it authorized C. I. Arnall,
one of its salesmen, to enter into either a verbal or written
agreement with plaintiff, through Lester Wallerstein, one

of its salesmen, during the early part of the year 1931, and
the year 1932, or at any other time. Defendant further de

nies that said C. I. Arnall entered into a verbal agreement
with the plaintiff' whereby the plaintiff and this defendant
would work together under a partnership agreement to sell
to Dr. C. C. Coleman, of the City of Richmond, Virginia, a
suitable dwelling house and lot in the general vicinity of the
western edge of the City of Richmond.

3. That it is true that this defendant, during the period be
ginning June 24th and ending September 30, 1931, had listed

for sale the improved property knovm as No. 5115 Cary
Street Road, in Henrico County, Virginia, then owned by the
National Oil Company, but better known as the ''Finlayson
Property", and that during said period this defendant had
the exclusive right to sell said property. That it is also true
that during said period Lester Wallerstein, a salesman em
ployed by said plaintiff, did make inquiry of said C. I. Arnall,

one of the defendant's salesmen, with reference to this prop
erty, and said Wallerstein did learn that this defendant, dur
ing the period above stated, had the exclusive sale of said
property. That at that time said Wallerstein men-

page 13[ tioned to said Arnall the name of Dr. C. C. Coleman as one who might be interested in purchasing
said property, but defendant says that said Arnall did not

show said Coleman said Finlayson property at that time, nor
did said Wallerstein show said property to said Coleman dur
ing the above-mentioned period or at any other time, as this
defendant believes and is informed, but said Arnall did show

said Finlayson property to a number of persons at one time
or another, including Mrs. C. C. Coleman, Mrs. Douglas Vanderhoof and Mr. Bradford Walker, President of the Life Li-
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surance Company of Virginia. That these showings of said
property to said persons were during the summer or early
fall of 1931. That nothing futher with reference to that prop

erty was said or done by and between said Arnall and said
Wallerstein, nor did said Wallerstein ever show said Finlayson property to Dr. C. 0. Coleman or his wife, as far as
this defendant is informed and believes. That defendant re

peats its denial that at any time there has been an agree
ment between it and the plaintiff made by any person au
thorized to do so, whereby a partnership agreement was cre

ated between the i)laintiff and defendant for the sale of said
Ihnlayson property.
4. That it is true that this defendant did not sell said Fin-

layson property to Dr. 0. 0. Coleman during the year 1931,
but denies that plaintiff and defendant thereupon agreed that
they would jointly make efforts to find a suitable dwelling for
said Dr. C. C. Coleman in the vicinity of said Finlayson prop
erty, or elsewhere,

page 14 }■

5. That defendant again denies that there was
ever an agreement between plaintiff and it for a
division equally or on any basis of commission to which the
plaintiff or the defendant jointly or severally ''would become
entitled as real estate agents on any sale of a dwelling to
Dr. Coleman, whether the property so sold was the Finlayson
house and lot or not", but says that if said Lester Wallerstein,
acting as agent for said plaintiff, had introduced said Fin
layson property to said Dr. C. C. Coleman during the period
beginning June 24th and ending September 30, 1931, when
defendant has exclusive sale of that property, and a sale had

thereby been consummated, defendant would, according to
the custom obtaining between real estate agents in the City
of Richmond, have expected to divide commissions on such
sale with said plainti:ff; but no such sale was made. That de
fendant denies that an agreement was made whereby plain
tiff and defendant "would also divide equally between them
selves any and all commissions to which they would become
entitled as real estate agents on the disposition of property

owned by said Coleman, made at the time, or incident to the
purchase by said Coleman of any of said dwellings in the
vicinity of the western edge of the City of Richmond".
6. That defendant denies that any such agreement as that

alleged in the bill of the plaintiff "is still in full force and
effect", and denies that during the last year or two plain
tiff and the defendant, working under any such

page 15 \ agreement as that alleged in the bill, have from
time to time endeavored "to interest said Coleman
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in several dwellings in and about said general vicinity". That
if any such verbal agreement had been made in 1931 between
plaintiff and defendant and has continuously remained in

full force and effect, then it was an agreement not to be per
formed within a year, and void because not in writing.
7. That it is true that Dr. C. C. Coleman purchased the
property No. 5115 Gary Street Road, Henrico County, known
as the "Finlayson Property", in October, 1933, and that the
sale of said property to said Coleman was made by this de
fendant, but it is also true that the said property was sold
on March 2nd, 1933, by the then owner, who had owned the
property for some years and prior to 1931, to H. A. Gray,
of Waverly, Virginia. That the sale of said property to
H. A. Gray by the National Oil Company was made by this
defendant. 'l''hat neither plaintiff nor any of its agents had
anything to do with the sale of said property to said H. A.
Gray. That said H. A. Gray, in the summer of 1933, re
quested C. I. Arnall, one of the defendant's salesmen, to visit
Mm at his said home on the Gary Street Road, when he au
thorized defendant to endeavor to sell for him said property,
and suggested to said Arnall that Dr. Coleman might be in
terested in buying the property at that time, because when
said Gray purchased said property in the winter of 1933 he
knew that Dr. C. C. Coleman had made an offer

page 16 [> for said property through the Fleming Real Estate
Company, of the City of Richmond, and for that
reason thought he might be interested in purchasing it. That

defendant did subsequently, on October, 1933, acting through
C. I. Amall, its salesman, sell said property known as the
"Finlayson Property" to said C. C. Coleman. That it is
true that in connection with the said sale defendant did ne

gotiate a sale of certain property owned by said Coleman
and Ms wife to said H. A. Gray, but it is not true that said
plaintiff or any of its agents had anything whatever to do
with said sales, nor were they consulted with reference thereto
by either H. A. Gray or C. C. Coleman.
8. That defendant emphatically denies **that in violation
of the terms of said agreement, and in fraud of your com
plainant's right thereunder", it ''wilfully and fraudulently
represented itself to the owner of said Finlayson house and
lot, and to said Coleman, as being the only real estate agent
interested in or party to the sale of said Finlaysoii house and
lot to said Coleman, and the sale of said Coleman's property
to the owner of said Finlayson house and lot". That defend
ant did make said sales without any suggestion from the
plaintiff or any of its agents, and without any assistance from
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them, and did receive the usual commissions which became

due to this defendant upon the consummation of the sale of
said properties. Defendant says that plaintiff had nothing
whatever to do with said sales, and that it had the right to
make and did make for its own account the sales of said prop
erties, and that said plaintiff is not interested in

page 17 f or entitled to any part of the commissions so
earned and received by this defendant.
9. That defendant admits that after said sales had been

made in October, 1933, the plaintiff, much to its surprise,
claimed that it was entitled to one-half of the commissions

so received by defendant, and further admits that this de
fendant refused to account to plaintiff for any portion of
said commissions, as it had a right to do, the said plaintiff

not being interested in any way therein. Defendant there
fore denies that it "has fraudulently and wrongfully diverted
said funds to its own individual and private use".
10. That defendant denies that plaintiff is entitled to have
it render an account of its dealings in connection with the
sales of said properties consummated between said H. A.

Gray and C. C. Coleman by and through this defendant, act
ing as their agent. Defendant having denied that any such
agreement, whether a partnership agreement or otherwise,
ever existed between the plaintiff and defendant, is advised,
and charges, that a court of equity does not have jurisdiction
to determine the matters and things alleged in the bUl of
the plaintiff, and that if the plaintiff has any cause of action
against this defendant it is properly cognizable in a court of
law, and not in a court of equity, and accordingly defendant
asks that the bill of the plaintiff be dismissed for want of
jurisdiction.

And now having fully answered, defendant prays
page 18 }■ to be hence dismissed, with its proper costs in this
behalf expended.

POLLARD AND BAGBY, INOOBPORATED.
By JOHN BAGBY, President.
State of Virginia,
City of Richmond, to-wit:
I, A. G. Yerby, a Notary Public for the City of Richmond,
in the State of Virginia, do hereby certify that John Bagby,
having been first duly sworn, made oath before me, in my City
aforesaid, as follows:
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That he is President of and agent for Pollard and Bagby,
Incorporated, a corporation, organized and existing under
the laws of Virginia, and that as such is the duly authorized
agent of said corporation to make this affidavit; that he has
read the foregoing and annexed answer to the bill of the
plaintiff; that the statements and allegations therein con
tained are true, so far as made on his own knowledge, and,
so far as made on information derived from others, he be
lieves all such statements to be true.

My commission expires on the 16th day of February, 1937.
Given under my hand this 16th day of December, 1933.
A. G. YERBY,
Notary Public.

page 19 J-

And at another day, to-wit:

Aat a Circuit Court of the City of Richmond, held in the
court room of said Cit^'' in the City Hall thereof, on Friday,
May 24, 1935.
Virginia:

In the Circuit Court of the City of Richmond.

Morton G. Thalhimer, Plaintiff,
Pollard & Bagby, Defendant.
ORDER.

This cause came on this day to be heard on the bill of com
plaint duly filed and the defendant's demurrer thereto, and
was argued by counsel.
Upon consideration of the bill of complaint, the demurrer

and the matters of law arising thereon, it is
ORDERED, ADJUDGED and DECREED, that the said
demurrer be and the same is hereby overruled.
j)age 20 }-

And at another day, to-wit:

At a Circuit Court of the City of Richmond, held in the
court room of said City in the City Hall thereof, on Tues
day, October 15, 1935.
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Virginia:

In the Circuit Court of the City of RichmondMorton G. Thalhimer, Incorporated,
V.

Pollard & Bagby, Incorporated.
ORDER.

This cause came on this day to be heard on the papers

formerly filed herein and on all orders formerly entered
herein, and upon motion, in writing, by the defendant to dis
miss the within suit on grounds set forth in said motion, and
was argued by counsel:

And it appearing to the court from affidavits filed in sup
port of, and in opposition to, said motion, that there is now
pending in the Law and Equity Court, Part II, of the City
of Richmond, an action at law, wherein the plaintiff in this
cause is plaintiff and the defendant in this cause is

page 21 }■ defendant, involving the same cause of action as
set forth in the bill of complaint in this cause, and
that the remedy sought by the plaintiff in this cause is con
sistent with and is alternate and concurrent to the remedy

sought to be enforced by the plaintiff in the action in said
Law and Equity Court, Part 11, of the City of Richmond,
Virginia, and that the said law action has not been prosecuted
to judgment, and that in connection with said law action the
plaintiff therein has gained no advantage over the defendant,
and that in connection with said law action the defendant

therein has suffered no disadvantage by reason thereof, it is
ORDERED, ADJUDGED and DECREED that the motion
of the defendant herein to dismiss the within suit be and the

same is hereby overruled.
And it further appearing to the court that the defendant,

by counsel, has moved that this court do require the plaintiff
herein to elect the proceeding wherein it shall prosecute its
cause of action against the defendant, and the court being of
the opinion that the plaintiff herein should make such an
election, it is
ORDERED, ADJUDGED and DECREED that the plain
tiff herein do make an election, forthwith, as to which pro

ceeding it will prosecute against the defendant, and that
the plaintiff herein after making such election forthwith dis
miss and discontinue such proceeding as it shall elect not
to prosecute.
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page 22[ Virginia:
In the Circuit Court of the City of Richmond.

Morton G. Thalhimer, Incorporated, Plaintiff,
Pollard & Bagby, Incorporated, Defendant.
MOTION TO DISMISS BILL.

The defendant. Pollard & Baghy, Incorporated, hereby
moves the Court to dismiss the bill of the plaintiff on the

ground that it has heretofore abandoned this suit in equity
and instituted a suit at law by motion for judgment in the
Law and Equity Court, Part II, and as grounds for this mo
tion defendant makes the following statement under oath:
^ That in the latter part of the year 1933, the plaintiff filed
his bill in the above-styled cause in which it alleged a state
of facts under and by which it alleged it was entitled to onehalf of the commissions made and paid to defendant on the

sale by the owner of the Finlayson house and lot on Cary
Street Road, in Henrico County, to Dr. C. C. Coleman, or
the purchase by said Coleman through said agents of any
other property in the vicinity of the Finlayson house, or
comnussions on the sale of any property by said Dr. C. C.

Coleman to the owner of said Finlayson house and lot, and
that H. A. Gray, had subsequent to said agree-

page 23 ]■ ment purchased said Finlayson house and lot, and
later through said defendant sold said property

to Dr. C. C. Coleman, and that Dr. C. C. Coleman and wife

had sold to said H. A. Gray certain other property. The de
fendant promptly filed its answer to said bill of complaint.
Sometime thereafter said Morton G. Thalhimer, Incor

porated, filed a motion for judgment against Pollard & Bagbv,

Incorporated, in the^ Law and Equity Court, Part II, of tlie
City of Richmond, in which said motion for judgment the

identical facts were alleged and set forth, and in which it
was claimed that the defendant had breached an alleged ver
bal contract between it and the plaintiff for the division
of commissions on the sale of the identical property men
tioned and set forth in said bill in equity. That at that time
this defendant understood that the said plaintiff abandoned
its said suit in equity, and by the election and prosecution of
its said motion for judgment for the same cause of action in

said Law and Equity Court, Part II, thereby elected to prose-
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cute said common law action and not to further prosecute

its said suit in equity, covering the identical subject-matter.
That said motion for judgment was set for trial in said Law
and Equity Court, Part 11, and was actually tried on July
19th and 20, 1934, resulting in a mistrial. Thereafter said
plaintiff had said motion for judgment set for trial in said
Law and Equity Court, Part II, on Wednesday, December
5th, but later agreed to continue said suit, and thereafter in
formed counsel for this defendant that its counsel

page 24[ desired to argue the demurrer which had been filed
by defendant in said chancery suit soon after it
was instituted. That after said motion for judgment was

:^ed and until on or about November 10, 1934, this defendant
and its counsel understood and believed that the plaintiff and
its counsel had abandoned the said suit in equity in this
Honorable Court and had elected to prosecute its motion for
judgment in said Law and Equity Court, Part II, of the City
of Richmond.

That this defendant further says that it is advised, and
now charges, that said plaintiff cannot proceed in separate
suits for the same cause of action in a court of equity, and
especially can he not proceed for the same cause in a court
of law and in a court of equity at one and the same time,
upon one and the same cause of action, as he is seeking to
do here in said Law and Equity Court, Part II, against this
defendant as the sole defendant in the said law suit, and as
the sole defendant in said chancery suit.

Defendant further avers that this bill in equity was origi
nally brought in the Circuit Court of the City of Richmond
and subsequently plaintiff' by its conduct in suing in a court
of law the same defendant and a trial had touching the same
subject-matter and in quest of the same relief, has exercised
its option or election and has hence abandoned its bill in
equit}''.
Wherefore, this defendant asks that a rule be awarded, re
turnable within a reasonable time to be prescribed

page 25 }- by this Court in this cause, and served upon the
plaintiff, Morton G. Thalhimer, Incorporated, to
show cause, if any it can, why it should not be held to have
elected to prosecute and proceed to a final determination his
said action at law in the form of a motion for judgment, and
that it be required to sliow why this Court in this cause should
not enter an Qvder dismissing the said bill of the plaintiff
on the ground that said plaintiff has already elected to proseeute its said alleged cause of action in said action at law
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in said Law and Equity Court, Part II, of the City of Eichmond, Virginia.

POLLAED & BAGBY, INCOEPOEATED.
By C. I. AENALL, President.
State of Virginia,
City of Eichmond, to-wit:

I, A. G. Yerby, a Notary Public for the City of Eichmond,
in the State of Virginia, do hereby certify that C. I. Arnall,
whose name is signed to the annexed writing, made oath that
he is the President of and Agent for Pollard & Bagby, In
corporated, and as such Agent for said defendant corpora
tion subscribed and made oath thereto before me, in my City
and State aforesaid.

Given under my hand this 22nd day of June, 1935.
My commission expires on the 16th day of Feb., 1937.
A. G. YEEBY,
Notary Public.

page 26 }► Virginia:
In the Circuit Court of the City of Eichmonc*

Morton G. Thalhimer, Incorporated,
v..

Pollard and Bagby, Incorporated.
AFFIDAVIT.

State of Virginia,
City of Eichmond, to-wit:

Upon first being duly sworn in accordance with law, Ed
ward A. Marks, Jr., did depose and say: That he is an at
torney practicing in the courts of the City of Eichmond and

duly licensed so to practice; that he has personally examined
the papers filed and the record in the case of Morton G.

Thalhimer, Incorporated, v. Pollard & Bagby, Incorporated,
and C. I. Arnall, now pending in the Law and Equity Court,
Part n, of the City of Eichmond, Virginia, and that the pa
pers attached hereto and initialed by him are true copies of
the pleadings in that case and of all orders entered therein;
that there is nothing in the record to indicate any action hav-
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ing been taken other than as appears from those papers. And
further this affiant saith not.

EDWAED A. MARKS, JR.

Subscribed to and sworn to before me this 6th day of July,
1935.

EMILY SIMS,
Notary Public.

My commission expires the 7th day of May, 1938.
page 27
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Virginia:

In the Law and Equity Court of the City of Richmond,
Part n.

Morton G. Thalhimer, Incorporated, Plaintiff,
V.

Pollard and Bagby, Incorporated, and C. I. ArnaU, Defend
ants.

NOTICE OF MOTION.

To Pollard and Bagby, Incorporated, and C. I. Amall:
You, and each of you, are hereby notified that on the 6th
day of April, 1934, at the hour of 10:00 A. M., or as soon
thereafter as it may be heard, the undersigned will move the

Law and Equity Court of the City of Richmond, Part 11,
Virginia, for a judgment against you, jointly and severally,
for the sum of $3,000.00 with interest thereon from the 1st
day of November, 1933, until paid, together with the costs
incident to this proceeding, all of which is justly due from
you to the undersigned by reason of the following:
That during the year 1931, the undersigned, a Virginia cor
poration with its principal office in the City of Richmond,
Virginia, through one Lester Wallerstein, its duly authorized
representative, entered into a verbal agreement with the de
fendants, acting through and by said C. I. Arnall, one of
the defendants, whereby it was agreed, among other things,
that the undersigned and the defendants would

page 28 [■ work together in an effort to obtain for, and to con
summate the purchase by, one Dr. C. C. Coleman
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of Richmond, Virginia, a suitable dwelling house and lot in
the general vicinity of the western edge of the City of Rich:,
mond. That at the time of the making of said agreement,
said 0. 1. Arnall was the duly authorized representative of,
and was acting for, the said Pollard and Bagby, Incorporated.
That at the time of said agreement it was contemplated
by. the undersigned and said C. I. Arnall that they would be
able to bring alaout a trade between the owner of the "Finlayson house and lot" on Cary Street Road, Henrico County,
and said Dr. C. C. Coleman, whereby said Coleman would
become the purchaser of said Finlayson house and lot; that
at such time the Finlayson house and lot was listed with said
Pollard and Bagby, Incorporated, for sale.
That the undersigned, and the said C. I. Amall, were un
able to negotiate a deal between said Coleman and the owner
of said Finlayson house and lot at that particular time, and
it was thereupon agreed between the undersigned and said
C. I. Arnall that they would continue their joint efforts to
find a suitable dwelling for said Coleman in said vicinity.
That by the express terms of said agreement the under
signed and said defendants were to divide equally between
them auy and all commissions to which they would become en
titled as real estate agents on any sale of a dwelling to said
Dr. Coleman, whether the property so sold was

page 29 }■ the Finlayson house and lot or not; and further,
it was agreed that the unde^^signed and the de
fendants would also divide equally between themselves any
and all commissions to which they would become entitled as
real estate agents on the disposition of property owned by
said Coleman, made at the time, or incident to, the purchase
hy said Coleman of any of said dwellings in the vcinity of the
western edge of the City of Richmond.
That said agreement is still in full force and effect, and
that during the last year or two the undersigned and the de-fendants have from time to time attempted to interest said

Coleman in several dwellings in and about said general vi
cinity.

That during the early fall of 1933, said Coleman did be
come interested in the purchase of said Finlayson house and
lot, and the pndersigned is advised and alleges, upon informa
tion and belief, that during the month of October, 193.3, said
Coleman purchased said Finlayson house and lot, (which prop
erty subsequent to the making of said agreement, between
the undersigned and the defendants, had been sold to one
H. A. Cray) and gave in settlement for the purchase price a
deed conveying to the vendor of said Finlayson house and
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lot certain property which said Coleman owned in the Ginter Park Section of the City of Richmond, and certain other
property which the wife of said Coleman owned in Gloucester

County, Virginia, and in addition, he gave several thousand
dollars in cash.

That in violation of the terms of said agreement, and in
fraud of the undersigned's rights thereunder, the

page 30 [■ defendants, and each of them, wilfully and raudulently represented themselves to the owner of said

Finlayson house and lot, and to the said Coleman, as being
the only real estate agents interested in and party to the
sale of said Finlayson house and lot to said Coleman, and
the sale of said Coleman's property to the owner of said
Finlayson house and lot; and the defendants, and each of
them, did accordingly proceed with the consummation of said
deal, and did receive the whole of the real estate commissions
which became due and were paid in connection therewith.
That the undersigned had demanded of the defendants, and
each of them, payment to it, pursuant to the terms of said
agreement, of one-half of said commissions received by said
defendants; that the said defendants, and each of them, have
refused to pay to the undersigned any portion of said com

missions, but, to the contrary, have possessed themselves of
the sum constituting said commissions, and have fraudulently
and wrongfully diverted said funds to their own individual
and private use, all to the wrong and violation of the under
signed's rights under said agreement.
Wherefore, the undersigned having complied with, and fully
performed, all of the terms, conditions, and covenants on
behalf of the undersigned stipulated in said agreement, and
default having been made by you, and each of you, in the
payment to the undersigned of its share of said real estate
agent's commissions according to your agreement,

page 31 \ undertaking, and covenants in said contract, said

sum is due and unpaid, although payment thereof
has often been requested and demanded of you, and each of
you, and the undersigned is justly entitled to recover of you,
and the undersigned is justly entitled to recover of you in
this proceeding the said sum, with interest thereon as afore
said. Hence this proceeding.
Given under my hand this 20th day of March, 1934.
Respectfully,

I

MORTON G. THALHIMER, INCORPORATED,
By CHRISTIAN, BARTON & PARKER, Counsel.
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Virginia:

In the Law and Equity Court of the City of Richmond,
Part II.

Morton G. Thalhimer, Incorporated,
Pollard & Bagby, Incorporated.
PLEA OF POLLARD & BAGBY, INCORPORATED.
And the defendant, Pollard & Bagby, Incorporated, a cor
poration organized and existing under the laws of Virginia,
by its attorneys, comes and says that it did not undertake
or promise in manner and form as the plaintiff hath in its
above-styled motion for judgment complained. And of this
the said defendant puts itself upon the premises.
(Signed) MONTAGUE AND MONTAGUE, p. d.
page 32 [■ Virginia :
In the Law and Equity Court of the City of Richmond,
' Part II.

Morton G. Thalhimer, Incorporated,
V.

Pollard & Bagby, Incorporated, and C. I. Arnall.
PLEA OF C. I. ARNALL.

And the said defendant, C. I. Arnall, by his attorneys,
comes and says that he did not undertake or promise in man
ner and form as the plaintiff hath in its above-styled mo

tion for judgment complained. And of this the said defend
ant puts himself upon the country.

(Signed) MONTAGUE AND MONTAGUE, p. d.
/

COPY.

Virginia:

In the Law and Equity Court, Part 11, of the City of
Richmond.

Morton G. Thalhimer, Incorporated, Plaintiff,
V.

Pollard and Bagby, Incorporated, and C. I. Arnall, Defend
ants.

Pollard & iBag'by, Inc. v.
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The defendant, Pollard and Bagby, Incorporated, one of
the defendants in the above-styled motion for a

page 33 } judgment against it, says that its grounds of de
fense to said motion are as follows:

1. That the allegations of the motion for judgment do not
show that C. I. Arnall was an officer of the defendant Com

pany or was its duly authorized representative with authority
to enter into such a contract as that alleged.
2. That the motion does not allege that any other person
than C. I. Arnall undertook to make the alleged contract,
and that if it be held that he was authorized to make such a

contract, then it was verbal and was a contract not to be
performed in one year, and for that reason void.
3. That the allegations of the motion show that if a valid
contract was entered into as alleged in the year 1931 for the
sale of the property called "Finlayson House** in the mo
tion, to Dr. 0. C. Coleman, the allegations further show that
it was to sell that property for the then owner to Dr. C. C.
Coleman. That the allegations of the motion show that the
property was not sold to said Coleman in 1931 or 1932, and
that it had been purchased by H. A. Gray and was owned by
him at the time of the purchase of the property by C. C.
Coleman in October, 1933.
4. That if a valid contract was entered into as alleged in
the motion for the sale of the Pinlayson house to C. C. Cole
man, then the motion shows that the sale to him made in
October, 1933, was not the one contemplated in the summer of
1931.
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5. That the motion states that the alleged con

tract between plaintiff and defendants was wilfully
and fraudulently violated by the defendants, but does not
allege facts to show fraud, as required by law, nor does the
motion allege facts to show that the defendants have fraudu
lently and wrongfully diverted to their use funds to which the
plaintiff is entitled.
6. That plaintiff had no part in the sale of said property,

through Lester Wallerstein or any other person represent
ing it.
7. That defendants reserve the right to add to the above
grounds of defense before or at the time of the trial of said
motion.

POLLAED AND BAGBY, INCORPORATED,
Bv ?r^NTAGirB AND MONTAGUE, Attoimeys.
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That the defendant, C. I. Arnall, adopts as his grounds of
defense to the motion for judgment of Morton G. Thalhimer,
Incorporated, against him the above grounds of defense of
Pollard and Bagby, Incorporated, so far as applicable to
him.

0. I. ARNALL.

By HILL MONTAGUE and
WINSTON MONTAGUE,
Attorneys.

page 35 }• Virginia;

In the Law and Equity Court of the City of Richmond,
Part II.

Morton G. Thalhimer, Incorporated,
V.

t

Pollard & Bagby, Incorporated, and C. I. Arnall.
DEMURRER.

The defendants, Pollard and Bagby, Incorporated, and
C. I. Amall, come and say that the above-styled motion for
judgment against them and each of them is not sufficient in
law.

POLLARD & BAGBY, INCORPORATED,
C. I. ARNALL,

By (Signed) MONTAGUE & MONTAGUE, Attorneys.
Virginia:

'

In the Law and Equity Court of the City of Richmond,
Part II.

Morton G. Thalhimer, Incorporated,
V.

Pollard & Bagby, Incorporated.

It is hereby stipulated between counsel that on October 7,
1933, the contract of sale of property known as the Finlayson
house in Westhampton belonging to Mr. H. A.

page 36 [■ Gray, who was then living in the property, to Dr.
and Mrs. C. C. Coleman, and for the sale of prop
erty belonging to Dr. Coleman situated in Ginter Park, Rich

mond, Virginia, and property belonging to Mrs. C. C. Coleman,
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situated in Gloucester County, Virginia, to Mr. H. A. Gray,
was signed, which contract was consummated shortly there
after.

It is further stipulated that Mr. C. I. Arnall was the rep
resentative of Pollard & Bagby who handled this transaction
and that Mr. C. I. Arnall was the agent acting for Pollard
& Bagby in this transaction.
It is further stipulated between counsel that the amount
of real estate commissions paid in connection with said trans

action was as follows: By Mr. H. A. Gray on the Gary Street
property $2,500.00 by agreement; by Dr. and Mrs. Ooleman
on the properties owned by them respectively, and sold to H.
A. Gray, $1,875.00.
Virginia:

In the Law and Equity Court of tiie City of Richmond,
Part II.

Morton G. Thalhimer, Incorporated, Plaintiff,
V.

Pollard & Bagby, Incorporated, and C. I. Arnall, Defendants.
page 37 J-

MOTION.

This day came the plaintiff and defendants, by counsel, and
on the motion of the plaintiff, by counsel, it is ordered that
the case be docketed. And thereupon the defendants filed
herein their separate pleas of '*non assumpsit*^ and put
themselves upon the country and the plaintiff likewise.
4/6/34.
0, B. 5, Pg. 206.

Morton G. Thalhimer, Incorporated,
V.

Pollard & Bagby, Incorporated, and C. I. Arnall.
MOTION.

This day came the defendants, by counsel, and filed herein
a statement in writing of the grounds of their defense to this
action and their demurrer in writing to the plaintiff's Notice
of Motion for Judgment.
6/22/34.

O. B. 5, Pg. 277.
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page 38 \ Morton G. Thalhimer, Incorporated,
V.

Pollard & Bagby, Incorporated, and C. I. Arnall.
MOTION.

This day came again the plaintiff and defendants, by coun
sel, and also a jury, to-wit: Charles L. Eeed, J. Y. Fletcher,
A. D. Rose, J. T. Reid, C. M. Henley, C. T. Stith and Harvey
L. Smith, being sworn well and truly to try the issues joined
in this case and having fully heard the evidence were ad
journed until tomorrow morning .at ten o'clock.
7/19/34.

0. B. 5, Pg. 296.

Morton G. Thalhimer, Incorporated,
Pollard & Bagby, Incorporated, and C. I. Arnall.
MOTION.

This day came again the plaintiff and defendants, by coun
sel, and the jury sworn in this case on yesterday appeared
in Court in accordance with their adjournment and having
heard the arguments of counsel were sent out of court to
consult of a verdict and after some time returned into court

and not being able to agree of a verdict were altogether dis
charged from rendering their verdict herein; and it is ordered
that this proceeding be continued.
7/20/34.

0. B. 5, Pg. 297.
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And at the same day, to-wit:

At a Circuit Court of the City of Richmond, held in the
Court room of said City in the City Hall thereof, on Tues
day, October 15, 1935.
Virginia:
In the Circuit Court of the City of Richmona.

Morton G. Thalhimer, Incorporated, Complainant,
V.

Pollard and Bagby, Incorporated, Defendant.

Pollard & Bagby, Inc. v. M. G. Thalhimer, Inc.
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This cause came on this day to be heard upon the bill of
complaint, the defendant's answer thereto, and the previous
orders entered herein, and upon motion of the plaintiff for
leave to amend its said bill of complaint, and the court hav

ing read and considered said bill and the amended bill of
complaint tendered by the plaintiff, and being of the opinion
that said amendment is proper, the said plaintiff hath leave
to amend his said bill, and upon tendering said amended bill
of complaint the same is hereby filed.
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Be it further remembered, to-wit:

Pursuant to the order entered on Tuesday, October 15,1935,
came the Plaintiff herein by its Attorney and filed its
Amended Bill of Complaint", which is as follows:
Virginia:
In the Circuit Court of the City of Richmond.

Morton G. Thalhimer, Incorporated, Complainant,
V.

Pollard and Bagby, Incorporated, Defendant.
AMENDED BILL OF COMPLAINT.

To: The Honorable Julien Gunn, Judge of the Circuit Court
of the City of Richmond:

Your complainant, Morton G-. Thalhimer, Incorporated, re
spectfully represents:

1. That it is a Virginia corporation with its principal office
in the City of Richmond, and that the defendant, Pollard
and Bagby, Incorporated, is a Virginia corporation with its
principal office in the City of Richmond; that both of said
corporations are respectively engaged in conducting a general
real estate business in and about said city.

2. That heretofore, to-wit, during the early part of the year
1931 and the year 1932, your complainant, through

page 41 \ one Lester Wallerstein, its duly authorized repre
sentative, entered into a verbal agreement with

the defendant, through one C. I. Amall, its duly authorized

representative, whereby it was agreed, among other things.
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that your complainant and the defendant would work together
in an effort to obtain for, and to consummate the purchase
by, one Dr. C. C. Coleman, of Richmond, Virginia, a suitable
dwelling-house and lot in the general vicinity of the western
edge of the City of Richmond.
3. That at the time of said agreement it was hoped by your
complainant and the defendant that they would be able to

bring about a trade between the owner of the "Pinlayson
house and lot" on Cary Street Road, Henrico County, and
said Dr. C. C. Coleman, whereby said Coleman would become
the purchaser of said Mnlayson house and lot; that at such
time the Pinlayson house and lot was listed with the defend
ant for sale.

4. That your complainant and the defendant were unable
to negotiate a deal between said Coleman and the owner of

said Pinlayson house and lot at that time, and it was there
upon agreed between your complainant and the defendant
that they would continue their joint efforts to find a suitable
dwelling for said Coleman in said vicinity.
5. That by the general terms of said agreement and in ac

cordance with the general custom and usage among real es
tate agents prevailing in such cases, your complainant and
the defendant were to divide equally between them
page 42 }- any and all commissions to which they would be
come entitled as real estate agents on any sale of

a dwelling to said Dr. Coleman, whether the property so sold
was the Pinlayson house and lot or not; and further, pur
suant to said agreement and custom and usage, it was agreed

that yoiir complainant and the defendant would also fivide
equally between themselves any and all commissions to which
they would become entitled as real estate agents on the dis
position of property owned by said Coleman made at the
time of, or incident to, the purchase by said Coleman of any
of said dwellings in the vicinity of the western edge of the
City of Richmond.

6. That said agreement and custom and usage are still in
full force and effect, and that during the last year or two
your complainant and the defendant have from time to time
attempted to interest said Coleman in several dwellings in or
about said general vicinity.
7. That during the early fall of 1933 said Coleman did be
come interested in the purchase of said Pinlayson house
and lot, and your complainant is advised and alleges, upon
information and belief, that during the month of October,
1933, said Coleman purchased said Pinlayson house and lot
(which property subsequent to the making of said agree-
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ment between your complainant and the defendant bad been
sold to one H. A. Gray) and gave in settlement for the pur
chase price a deed conveying to the vendor of said

.page 43 }■ Finlayson house and lot certain property which
said Coleman owned in the Ginter Park section of

the City of Richmond, and certain other property which the
wife of said Coleman owned in Gloucester County, Virginia,
and in addition, he gave several thousand dollars in cash.
8. That in violation of the terms of said agreement and said
custom and usage, and in fraud of your complaiuant's right
thereunder, the defendant wilfully and fraudulently repre
sented itself to the owner of said Finlayson house and lot,
and to said Coleman as being the only real estate agent inter
ested in or party to the sale of said Finlayson house and
lot to said Coleman, and the sale of said Coleman's property
to the owner of said Finlayson house and lot; and the de
fendant did accordingly proceed ^vith the consummation of
said deal, and did receive the whole of the real estate com
missions which became due and were paid in connection there
with.

9. That your complainant has demanded of the defendant
payment to it, pursuant to the terms of said agreement and
said usage and custom, of one-half of said commissions re
ceived by the defendant; that the defendant has refused to
account to your complainant for any portion of said com
missions, but, to the contrary, has possessed itself of the
sum constituting said commissions, and has fraudulently and
wrongfully diverted said funds to its own individual and pri
vate use, all to the wrong and violation of your complainant's
rights under said agreement and said custom and usage.
10. That your complainant is not advised as to

page 44 \ the amount of the commissions received by the
defendant in connection with said transaction, nor
as to expense, if any, borne by the defendant in connection
there^with, which may be properly charged against said com
missions prior to a division thereof.

WHEREFORE, and inasmuch as your complainant is
remediless, save in a court of equity, where such matters are
properly cognizable, it prays:
(a) That Pollard and Bagby, incorporated, be made a
party defendant to this amended bill and required to answer
the matters and things hereinbefore stated as fully and par
ticularly as if it were specially interrogated with reference
thereto; that proper process issue.
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(b) That the defendant do render an account of its deal

ings in connection with the agi-eement and said custom and
usage hereinabove referred to, and of the status and matters
concerning the commissions on the transactions hereinabove,
referred to.

(c) And that your complainant may have such other, fur
ther and general relief as its case may require.
And as in duty bound, it will ever pray, etc.
MORTON G. THALHIMER, INCORPORATED,
By Counsel.

CHRISTIAN, BARTON & PARKER,
Counsel for Complainant.
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State of Virginia,
City of Richmond, To-wit:

I, Lester D. Wallerstein, being upon oath duly sworn, do
hereby depose and say that I am a salesman of Morton G.
Thalhimer, Incorporated, and as such as the duly authorized
agent of said company to make this affidavit; that I have read
the foregoing bill of complaint; that the allegations contained
therein are true to my own knowledge, except as to those
matters which are alleged upon information and belief, and
as to such matters I believe them to be true.

Given under my hand this 14th day of June, 1935.
LESTER D. WALLERSTEIN.

Subscribed and sworn to before me, a Notary Public in
and for the City of Richmond, State of Virginia, this 14th
day of June, 1935.

My commission expires the 7th day of May, 1938.
EMILY SIMS,
Notary Public.

page 46 [-

And process issued on said "Amended Bill of

Complaint" and returned executed by the Sheriff
of the City of Richmond, and said "Amended Bill of Com
plaint" matured and docketed for hearing as provided by
law.

And at another day, to-wit:
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At a Circuit Court of the Cily of Richmond, held in the
Court room of said City in the City Hall thereof, on Wednes
day, March 25, 1936.
Virginia:

In the Circuit Court of the City of Richmond.
Morton G. Thalhimer, Incorporated, Plaintiff,
V.

Pollard & Bagby, Incorporated, Defendant.

This day came the defendant, Pollard & Bagby, Incor
porated, by counsel, and by leave of Court filed its answer
to the amended bill heretofore filed by the plaintiff in this
cause, to which answer the plaintiff replied generally.

page 47 } Virginia:
In the Circuit Court of the City of Richmond.

Morton G. Thalhimer, Incorporated, Plaintiff,
V.

Pollard & Bagby, Incorporated, Defendant.
ANSWER.

The answer of Pollard and Bagby, Incorporated, to an
amended bill in the above-styled cause, filed by the plaintiff,
Morton G. Thalhimer, Incorporated, by order entered in this
cause on October 14, 1935.
For answer to said amended bill, or to so much thereof as
it is, advised it is material it should answer, the defendant,
Pollard & Bagby, Incorporated, now answers and says as
follows:

1. That it admits that both the plaintiff and defendant

are corporations engaged in conducting a general real es
tate business in the City of Richmond, Virginia.

2. That this respondent denies that it entered into ^
agreement with plaintiff, through one Lester Wallerstein,
representing the plaintiff, during the early part of the year
1931, and the year 1932, as alleged in said second paragraph
of said amended bill. That respondent says that in the latter

part of June, 1931, the National Oil Company, owner of the
property on West Cary Street, in the County of
page 48[ Henrico, known as the Mnlayson property, entered
into an agreement with this respondent whereby
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it gave to respondent exclusive agency for the sale of said
property from the date of said agreement to September 30,
1931. That in the summer of 1931, and after said exclusive
agency agreement had been executed, one, Lester Wallerstein,
an employee of the plaintiff, called at the office of Pollard, and

Baghy, Incorporated, the defendant, and stated to C. I. Arnall, one of the real estate salesmen of said defendant com

pany, that he understood that Pollard & Baghy,Incorporated,
had the exclusive sale of the said Finlayson property. That
said C. I. Arnall informed him that it was true that Pollard &

Baghy, Incorporated, had the exclusive sale of said property
as real estate agent for the owner for a limited time, namely,
until the 30th day of September, 1931. That said Lester
Wallerstein thereupon stated to said C. I. Arnall that he had a
prospect for the purchase of said property and gave the
name of Dr. C. C. Coleman as his prospect. That said C. L
Amall at that time, in the office of Pollard & Baghy, Incor
porated, showed to said Lester Wallerstein the written agree
ment under and hy which said Pollard & Baghy,Incorporated,

had the exclusive agency for the sale of said property until
the 30th day of September, 1931, and stated to said Waller
stein that if during that period he produced a prospect for
the purchase of said property who ffid in fact purchase it at
an agreed price on or before September 30, 1931, then Pol
lard & Baghy, Incorporated, would in that event

page 49 J- divide the commissions so received with the plain
tiff, Morton G. Thalhimer, Incorporated. That

such understanding or agreement was verbal, hut was strictly
limited to the period aforesaid. That no sale of said prop
erty was made to Dr. C. C. Coleman prior to September 30,
1931. That it is not true that this respondent, through 0. L
Arnall, agreed otherwise than as is hereinahove set forth

that the plaintiff and defendant "would work together in an
effort to obtain for, and to consummate the purchase by, one
Dr. C. 0. Coleman, of Bichmond, Virginia, a suitable dwell
ing house and lot in the general vicinity of the western edge
of the City of Richmond." That it is not true that any agree
ment, verbal or othermse, was entered into between said
plaintiff and defendant in the year 1932.
3. That it is true that at the time of the conversation be

tween said Lester Wallerstein and said C. I. Amall, in the
office of Pollard & Baghy, Incorporated, in the summer of
T931, the said Wallerstein claimed that he had a prospect
for the purchase of the Finlayson house and named Dr. C. C.
Coleman as his prospect; and it is also true that at that time
the Finlayson house was not onlv listed with said defendant
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for sale, but it had the exclusive agency for the sale thereof
until the 30th day of September, 1931.
4. That it is true that during the period of said alleged
exclusive agency for said property, which covered
page 50 [• the only period during which there was any un
derstanding or agreement between the plaintiff
and the defendant, through their respective representatives,
with reference to the sale of said Pinlayson house, that a sale
was not made to said C. C. Coleman, but it is not true that
thereupon it was ''agreed between your complainant and the
defendant that they would continue their joint efforts to find
a suitable dwelling for said Coleman in said vicinity.'^
5. That respondent admits that if under the understand
ing had between said Lester "Wallerstein and C. I. Arnall in
the summer of 1931, a sale of said property had been made
to said C. C. Coleman on or before September 30, 1931, under
the general custom and usage among real estate agents pre
vailing in such cases, it would have been proper that the com
missions earned on a sale made of said Finlayson property
during said period to said C. C. Coleman should have been
divided between said plaintiff and defendant; but defendant
denies that any such general custom and usage among real
estate agents has any application to a sale of said property
by this respondent to either Dr. C. C. Coleman or any other
person after September 30, 1931. That respondent denies
that pursuant to said agreement and custom and usage it was
agreed between the plaintiff and defendant that they would
also divide equally between themselves any and all commis
sions to which they or either of them would become entitled as
real estate agents on the disposition of property
page 51 }■ owned by said C. C. Coleman, made at the time,
or incident to, the purchase by said Coleman of
any of said dwellings in the vicinity of the western edge of
the City of Richmond. That, as a matter of fact, at no time
was any mention made of commissions on property owned
by said C. C. Coleman which might be sold by him through
the plaintiff and the defendant, or either of them.
6. That this respondent denies "that said agreement and
custom and usage are still in full force and effect," so far as
any understanding or agreement between plaintiff and de
fendant is concerned. That respondent denies that during
the last year or two plaintiff and defendant have from time to
time attempted to interest said C. C. Coleman in several
dwellings in or about the general vicinity of the Finlayson
house.

7. That said C. C. Coleman, having shown no interest in
purchasing said Finlayson house prior to the expiration of
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said exclusive agency held by respondent, namely, September
30, 1931, or at any other time prior to October, 1933, this re
spondent negotiated a sale of said Finlayson house to H. A.
Gray, who purchased same and received a deed therefor early
in March, 1933. That respondent learned after said sale of
said property had been made to H. A. Gray that C. C. Coleman had at that time, through the Fleming Real Estate
Company, made an offer to purchase said Finlayson prop
erty, but in that connection neither the plaintiff nor this re
spondent in any way represented said C. C. Colepage 52[ man. That it is true that in October, 1933, said
H. A. Gray, whose former home and all of whose
business interests are at Waverly, Virginia, determined for
business reasons to sell said Finlayson property then owned
by him if a purchaser could be found in a then comparatively
short time. That said H. A. Gray employed this respondent
to negotiate a sale of said property for him, and respondent
did sell said property for H. A. Gray to said C. C. Coleman
in October, 1933, and in the making of that sale said H. A.
Gray agreed to purchase and did purchase from said C. C.
Coleman and his wife certain property owned by them in the
City of Richmond and County of Gloucester. That respond
ent denies that the plaintiff had anything whatsoever to do
with this sale of said property or any interest in the com
missions to be derived therefrom.

8. That respondent denies that it has violated the terms

of any agreement or understanding or custom or usage had
with said plaintiff or obtaining among real estate agents in
the City of Richmond, and emphatically denies that it has
been guilty of any fraud in connection with said sale as to
the rights of the plaintiff or any other person. That defend
ant denies every statement made in said paragraph 8 of said
amended bill, insofar as it asserts that this respondent has
in any way violated any agreement with plaintiff or any
custom and usage obtaining among real estate agents in the
City of Richmond. That it is true that this repage 53[ spondent did receive the whole of the real estate
commissions which were due and were paid in con
nection with said sale of said property to C. C. Coleman or
his wife in October, 1933. That respondent further says that
if the contention of plaintiff in his original and amended bill

be true, then if it had made a sale of said Finlayson prop
erty after its purchase by H. A. Gray, to C. C. Coleman, ten,
thirty, forty or fifty years thereafter, the plaintiff would as
sert its claim to commissions on any such sale. That any
such custom or usage can obtain among real estate agents in
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the City of Richmond or elsewhere this respondent emphati
cally denies.

9. That it is. true that plaintiff has demanded of defend
ant the payment of one-half of the commissions on said sale
of said property to said C. C. Coleman or his wife, and the
sale of certain property from them to said H. A. Gray, and
it is likewise true that defendant has refused to recognize
the right of the plaintiff to any part of said commissions.
That it is not true that this respondent ''has fraudulently and

wrongfully diverted said funds to its own individual and pri
vate use, all to the wrong and violation of your complainant's
rights under said agreement and said custom and usage."
And now having fully answered, respondent prays to be
hence dismissed, with its proper costs in this behalf expended.
POLLARD & BAGBY,INCORPORATED,
By C. 1. ARNALL,
President.

MONTAGUE & MONTAGUE,
DAVE E. SATTERFIELD, JR.,
Counsel for Defendant.

page 54 \ State of Virginia,
City of Richmond, to-wit:

I, A. G. Yerby, a Notary Public for the City of Richmond,
in the State of Virginia, do hereby certify that C. I. Amall
this day personally appeared before me,in my City and State
aforesaid, and, having been first duly sworn, made oath as
follows: That he is President of and Agent for Pollard &
Bagby,Incorporated, and as such is the duly authorized agent
of said defendant company to make this affidavit, that the
statements made in the foregoing and annexed anwer* are
true.

My commission expires on the 16th day of February, 1937.
Given under my hand this 6th day of March, 1936.
A. G. YERBY,
Notary Public.

page 55 ]■

BE IT FURTHER REMEMBERED, To-Wit:

At a Circuit Court of the City of Richmond, held in the
Court room of said City in the City Hall thereof, on Wednes
day, May 20, 1936, depositions with exhibits attached were
received from Notary under seal and filed.
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page 56 }- In the Circuit Court of the City of Richmond,
Virginia.
Morton G. Thalhimer, Inc.,
Pollard & Bagby, Inc.

In Equity.
Depositions of witnesses taken by agreement of counsel,
at the office of Messrs. Christian, Barton & Parker, Mutual
Building, Richmond, Virginia, January 23, 1936, at 10 o'clock
A. M., before F. C. Tilghman, a Notary Public for the State
of Virginia at large, to be read as evidence on behalf of the
complainant in the above entitled cause.

Present: Messrs. Christian, Barton & Parker (Mr. Alex
ander W. Parker) for the complainant.
Messrs. BOll Montague and Dave E. Satterfield for the de
fendant.

page 57 ]■

LESTER D. WALLERSTEIN,^

having been first duly sworn, testified on behalf
of the complainant as follows:
Examined by Mr. Parker:
Q. Mr. Wallerstein, will you state your name and occupa
tion?

A. Lester D. Wallerstein, real estate salesman, Morton G.
Thalhimer, Inc.
Q. Is Morton G. Thalhimer, Inc., the plaintiff in this ac
tion?

A. Yes, sir.

Q. In connection with the matters alleged in the Bill of
Complaint, were you representing Morton G. Thalhimer,
Inc.?

A. Yes, sir.

Q. Were you authorized to represent Morton G. Thalhimer,
Inc., in connection with those transactions?
A. Yes.

Q. In what business is Morton G. Thalhimer, Inc., en
gaged?
A. In the general real estate business.

Q. And what are your duties insofar as the corporation
is concerned?

A. Simply that of salesman.
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Q. Do yon know whether Morton G. Thalhimer, Inc., is a
Virginia corporation or not?
A. Yes, sir, it is.
page 58 [- Q. Do you know Dr. C. C. Coleman of the City
of Richmond?

A. Yes, sir.
Q. When did you first meet him?
A. During the summer of 1931.
Q. And was that before or after his marriage to the pres
ent Mrs. Coleman?

A. After his marriage to the present Mrs. Coleman.
Q. Where did you first meet him?
A. In his office in the Professional Building, 5th and
Franklin.

Q. Under what circumstances did you first meet him?
A. Do you want me to recite tlie circumstances leading up
to why I Avent to him?
Q. Yes.
A. Dr. LaAvther Whitehead who is a friend of mine gave
me information leading to a lead. Let me express it this
Avay: I visited Dr. LaAvther Whitehead, as was my custom
from time to time. He has given me prospects, very Idndly,
and he told me on this occasion that Dr. C. C. Coleman h^
recently married, that Dr. Coleman lived on Seminary Ave
nue in Ginter Park, that his vrife did not like that part of the
city, that she Avas a very good friend of Mrs. Doctor VanderHoof and he thought she would be very much interested in
an exchange of that house, that is the house of Dr. C. C.
Coleman, for a home in Westhampton district and
page 59 )- she Avas not at all satisfied with living in Ginter
Park, that all of her friends were in the West
hampton district. He suggested that I go to see Dr. Coleman
and offer Dr. Coleman the Finlayson home Avhich he under
stood was for sale and that Mr. Finlayson was.very anxious
to dispose of it. I thanked him for the information and I
\A*ent immediately up to the fifth floor of the Professional
Building and introduced myself to Dr. Coleman.
Q. Then Avffiat happened?
A. I said, ''Dr. Coleman, my name is Lester Wallerstein.
I understand that you might be interested in exchanging your
home in Ginter Park for one in the Westhampton district."
He said, "Well, I might." I said, "Well, there is a home
for sale belonging to Mr. Finlayson that he is very anxious
to dispose of. Provided a proper deal could be made for
the exchange of your house in Ginter Park, would you be
interested in making such an exchange?" He said he didn't
Imow, that he might, that I would have to talk to his Avife,
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Mrs. Coleman. Of course, it all depended on whether she
would like the house and what kind of a deal he could make.

He suggested that I go out and look at his home on Seminary
Avenue and, among other things, he told me that he had two
places down in Grioucester, one of them a smaller place be
longing to himself and the other one a larger place which
belonged to his wife, Mrs. Coleman, that she had
page 60 inherited from her former husband, Stephen Put
ney. He said they had no use for two places, that
they would be interested in selling either one of them or pos
sibly both, that he didn't bother ^vith such things, that I
should go and see Mrs. Coleman.
Q. I believe in the testimony of the former trial of this
case in the Law and Equity Court you made the statement
that in your conversation with Dr. Coleman at that time you
told him you had the Finlayson home for sale. Do you re
member making that statement?
A. Well, I wouldn't say that I did make that statement.
If I did I simply meant that the Finlayson home was for sale,
that if I secured a prospect or a purchaser for the home
that I could, in all probability, deliver it because it was gen
erally known by every agency in Richmond that the house
was for sale, that Mr. Fiidayson was very anxious to dispose
of it, and I think he had not beein living in it for some time.
Q. Did you, in your conversation with Dr. Coleman, tell
him anything about any terms for which the Finlayson house
could be bought!
A. No, I didn't discuss it.

Q. Did you know on what terms the Finlayson house could
be bought?
A. No.

page 61 }-" Q. Was the Finlayson house listed with the of
fice of Morton 6. Thalhimer, Inc., for sale at that
time?

A. No, it wasn't.

Q. In other words, your statement was simply that the
Finlayson house was on the market?
A. Yes.

Mr. Satterfield: We object to that question as summing
up and leading, and suggest that the witness testify to what
he knows himself without that type of question from Mr.
Parker.

By Mr. Parker:

Q. After your conversation with Dr. Coleman, Mr. Waller-^
stein, what did you do?
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A. I went out to inspect Mrs. Coleman*s home.
Q. Where?
A. On Seminary Avenue in Ginter Park.
Q. Did you inspect it?
A. No, I was not able to get in. Mrs. Coleman was lying
down. It was after her dinner hour and she was not to be

disturbed, so I said I would come again.
Q. Then what happened?
A. I called up Mr. Finlayson by phone and asked him for
permission to sell his house. I told him I had a prospect
that might be interested in purchasing the house
page 62 }■ or making an exchange for it. He said, ''Mr. Wallerstein, you will have to see Mr. Arnall. Ihave
given him the exclusive sales privileges of this home andI
am going to refer you to him."
Q. And then what happened?
A. Icalled up Mr. ArnaU and told him thatIhad a pros
pect for the Finlayson home and told himIhad called up
Mr. Finlayson and Mr. Finlayson had referred me to him
andI \vished he would come over to my office andIwould
tell him about it. It is my recollection that he came over
immediately andIsaid, "Mr. Arnall,Ihave got a prospect

for the Finlayson home. Would you care to cooperate in the
sale of it?" He said "I would be delighted to." Ithen said,
"Would you like me to tell you who my prospect is?" He

said "Yes, go ahead". Isaid, "It is Dr. C. C. Coleman and
his wife." I then told him how I had gotten my prospect
from Dr. Lawther Whitehead, that Ihad seen Dr. Coleman
and Dr. Coleman told me he might be interested, thatIshould
see his wife and go by and inspect his home on Seminary
Avenue, thatIhad done this but that Ibeen Me to make
the inspection because Mrs. Coleman was sleeping at the time
andIcouldn't get in.
Q. Is there any particular reason that you remember that
you talked with Mr. Arnall on this occasion in your office?
A. Yes, because another matter came up at the
page 63 }■ same time. He asked me to lend him a prospectus
which our office had gotten up on the Gus Schwarzschild home on Monument Avenue. This prospectus was quite
an elaborate affair and Mr. Arnall wanted to borrow it to

show his salesmen how it had been gotten up. I got him
the prospectus at the same time that we talked about this,
which was in our files.

Q. In connection with this proposition concerning Dr.
Coleman and the Finlayson house, did Mr. Arnall agree that,
you should work together on it?
A. Yes, he did. He was delighted to work with me.
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Q. Was there any formal written agreement between the

two of youf

A. No formal written agreement.
Q. Was there any time limit to the agreement as to when
you ishpuld make the sale or not make the sale?
A. No time limit was mentioned. It was just that we
were to offer Dr. Coleman and his wife the Finlayson home.
Q. Was there any specific agreement as to the division of
commissions in case of a sale ?

A. We were to cooperate and the basis was to be the usual
basis that aU real estate agents work under,'namely division
of the commissions on a fifty-fifty basis between his office
and my office.

Q. Was anything said between you that would in any way
vary the terms of the usual custom prevailing in
page 64 }- connection with such transactions?
A. No, sir.
Q. Did Mr. Arnall at that time show you a copy of the
agreement between his office and the Finlaysons giving his
office the exclusive agency?
A. No, sir.
Q. Did he discuss with you at that time any of the terms
of that agreement?
A. He did not other than to say that he had the exclusive
agency of the Finlayson home and as Mr. Finlayson told me
the same thing over the phone the day before or the same
day,I had not reason to question it.
Q. Did Mr. Finlayson tell you any of the terms of that
agreement between him and Pollard & Bagby, Inc.?
A. None whatever except to say that Arnall had the exclu
sive contract and I would have to see him.

Q. Have you at any time, up to the present date, seen a
copy of that exclusive agency agreement between Mr. Arnall
and Mr. Finlayson?
A. Yes, sir, I have seen it.
Q. When was the first time that you did see it, approxi
mately?
A. After the deal between Dr. C. C. Coleman had been

made in October, 1933, and I discussed the deal with Mr.
Arnall at that time,

page 65 j-

Q. What deal was that—^between Dr. Coleman
and whom?

A. And Mr. Cray for the Finlayson home.
Q. And that was in October, 1933?
A. In October, 1933.
Q. And you say that was the first time you had seen that
contract?
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A. Yes, sir.

Q, After you discussed this proposition of working with
Mr. Arnall to sell Dr. C. C. Coleman and his wife, what hap
pened ?
A. I took Mr. Arnall up and introduced him.
Q. Did Mr. Arnall appear to Iniow Dr. Coleman at that
time?

By Mr. Satterfield:
Q. When was tliat?
A. That was in the summer of 1931.

By Mr. Parker:

Q. Did Mr. Arnall appear to know Dr. Coleman when you
took him in?

A. When I offered to take him to introduce him to Dr.

Coleman he didn't say that he knew Dr. Coleman and when

I did introduce him to Dr. Coleman he accepted the introduc
tion and Dr. Coleman likewise accepted the introduction.
Q. Was there anything said between them that

page 66 [■ would lead you to believe that they were old friends
at that time?

A. No, sir,Ishould think they met for the first time.
Q. What happened at that meeting?
A. Very much the same thing that happened at my confer

ence with Dr. Coleman a few days previously. He simply re
ferred us to his wife and suggested that we make an inspection
of his home. We discussed with him the Finlayson home,
just in a general way, but he referred us to his wife.
Q. Then what happened?

The next dayIcalled up Mrs. Coleman by phone and
made an eng-agement with her to show her home to Mr. Ar
nall and myself and both Mr, Arnall andIwent out to make
this inspection.
Q. Were you successful that time?
A. Yes, we were shown through the house.
Q. By whom, do you remember.

A. No,I don't know the lady's name. Some part of it
we saw with Mrs. Coleman and we went up in the attic,I
think, with another lady that was there. Idon't know whether
it was the housekeeper or who it was or whether it was a
servant. Iwill make this statement, however, that it was a
white lady.
Q. Then what happened?
A. Mr. Arnall told Mrs. Coleman that he had

page 67 }■ the exclusive agency of the Finlayson home, that
the house was not occupied at the time by the
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Finlaysons and he had the key in his office, that he would like
to show her the house and suggested that he make an en
gagement with Dr. Coleman and he would be glad to take them
out to inspect the Finlayson home.
Q. When you went out to Mrs. Coleman's to inspect hei*
house you say that you went with Mr. Arnall. Did you Iviiow
Mrs. Coleman at that time?

A. No, I did not.
Q. Did Mr.* Arnall know Mrs. Coleman at that time?

A. He didn't appear to. I introduced him and he accepted
the introduction to Mrs. Coleman.

Q. Did Mrs. Coleman appear to know Mr. Arnall at that
time?

A. No, sir, she did not. She accepted the introduction.
Q. Before I forget it, I would like to ask you whether or
not the agreement between you and Mr. Arnall about which
you have testified was the usual agreement that is found be
tween real estate agents working under similar circumstances
in the City of Richmond or whether it was a very unusual
agreement?

A. It was the usual agreement that all agencies in Rich
mond, belonging to the Richmond Real Estate Exchange,
work under when they cooperate one with the
page 68 }• other.
Q. After the inspection of the Coleman house
in Ginter Park, what happened?

A. I tried to make an engagement between Mrs. Coleman
and Dr. Coleman to go out to inspect the Finlayson home.
Q. Then what happened?
A. This went on, I suppose, for a week or ten days. I met
Mr. Amall on the street and Mr. Arnall said,
have taken
Mrs. Coleman and Mrs. VanderHoof out to inspect the Fin

layson home. She called me up and told me she would like
to go through the home. I thought at the time," quoting
Mr. Arnall now,"That I was going to take both Mrs. Cole
man and Dr. Coleman but when I got there it was Mrs. Van
derHoof and Mrs. Coleman who I took out to the Finlayson
home."

Q. Did you go with them?
A. No, I did not.
O. Did Mr. Arnall call you to ask you to go with them?
A. He did not.

Q. When was the first time you knew that his inspection

of the Finlayson home had been made by Mrs. VanderHoof
and Mrs. Coleman with Mr. Arnall?

A. The day after Mr. Amall had taken Mrs. Coleman and
Mrs. VanderHoof out to the Finlayson home when Mr. Ar-
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nail met me on the street and told me that he had taken these
two ladies out to the home,

page 69 )■

Q. Did you have a key to the rFinlayson home!
A. No,Idid not.

Q. Did Mr. Arnall?
A. He did.

Q. Did Mrs. Coleman know that he had the key?
A. Mr. Arnall told Mrs. Coleman that he had the key when
he made the inspection of the Coleman home in G-inter Park.
Q. Did Mr. Arnall, after that inspection, make any re

port to you as to the reaction on Mrs. Coleman?
A. He said that Mrs. Coleman fell in love with the home

and she was highly pleased with it and Mrs. VanderHoof
liked it very much too.

Q. Did she offer to make any deal at that time with Mr.
Arnall ?

A. She said she wanted Dr. Coleman to see the home.

Q. Then what happened?
A. Efforts were made from time to time to get Dr. Cole
man to look at the FMayson home. For one reason or an
other either Dr. Coleman was out of town, and also because

he had a very sick child during that period, we weren't able
to make the engagement to get Dr. Coleman out to look at
the home. Also Mr. Arnall saw me some weeks later on the

street and said, ''Lester,Ihave been down to Gloucester
Banks. Mrs. Coleman has called me up and asked

page 70 }■ me to come down and inspect her property on the
water front. Iwent down over the week-end and

she would like to include this property in a deal along with
the home on Seminary Avenue."

Q. What happened after that? Did you and Mr. Arnall
continue your efforts to interest the Colemans or not?
A. That went on into the summer of 1932—^the spring of
1932

Q. In the spring of 1932?
A. In the spring of 1932.

Q. Do you know whether Mrs. Coleman in the interim, be
tween the summer of 1931 when you first started on this, and

the spring of 1932 was in Richmond all the time or not?
A. No, she was away during a portion of that time.
Q. Do you know approximately how much?
A. No,Iam not able to say.

Q. In the spring of 1932 what, if anything, happened in
connection with the transaction?

A. We got to this point, that Mrs. Coleman and Dr. Cole
man wanted to include the two pieces of property on the deal,
one of them the Gloucester Banks property which she had
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inherited from her former husband, Mr. Putney, and also
the house on Seminary Avenue, that Mr. Arnall had gotten
the tentative proposition from them for the exchange of these
two pieces of property for the Finlayson home on Gary Street
Road. Mr. Arnall then went to Mr. Finlayson to
page 71 [■ feel him out to see whether such a proposition
would be acceptable to him and Mr. Arnall re
ported to me that Mr. Finlayson would not take that
amount of property in on the deal.
Q. Did he get Mr. Finlayson to change his mind at that
time and complete the deal or what happened?
A. No, the Colemans seemed determined that if they dealt
they wanted to get rid of those two pieces of property and
Mr. Finlayson wanted to sell but he did not want to take
that much property in exchange.

Q. Then after the failure to make that deal did you and
Mr. Arnall drop the Colemans from consideration, or what
happened?

A. No, I said, *'Mr. Arnall, there are two other houses
Iwant to offer Dr. and Mrs. Coleman. One of them is the

home belonging to Mr. Evans, 'Blue Shingles,' and the other
is the home belonging to Dr. Hodges on Gary Street Road
which is next to Mrs. Doctor VanderHoof's home."

Q. What did Mr. Arnall say as to that proposition?
A. Mr. Arnall seemed to be delighted and he said that was
very white of me. Both of these homes were listed in our
office for sale.

Q. That is, "Blue Shingles" and the Hodges home?
A. The Blue Shingles and the Hodges home.
Q. Do you know whether they were listed anywhere else
or not?

A.Idon't know,

page 72 j-

Q. Did you have exclusive listing?
A. No,Idid not.

Q. You Just knew they were for sale ?

A. They were for sale and listed in our office for sale, and

as soon as we did not seem to be getting anywhere with the

Finlayson homeIimmediately wanted to show Dr. and Mrs.
Coleman some other homes we had in our office.

Q. Did Mr. Arnall object to continuing along on the same
agreement that you had been working on so far as the Fin
layson house was concerned?

A. He was delighted and we said we were going to stick
to the Colemans or sell them these two homes or any other
home that we could in the Westhampton district.

Q. Did he say anything at that time about the fact that
the general agreement that you had entered jnto previous tp
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that time was to be considered at an end and that he was

working independently of you?
A. No indeed.

He couldn't do that.

Dr. Ooleman was

my prospect and under the ethics of the Eeal Estate Ex
change, after he began a deal with me he could not take my
prospect away because we could not sell the Finlayson home.
Q. Did Mr. Arnall at that time suggest any other houses
that he would like to put into the deal or interest the Colemans in or did you work on these two houses?
A. Wei worked on these two houses. Mr. Arnall

page 73 }• had no other houses to suggest and, so far as I
knew, we didn't show them any other houses, al
though we tried to find some other houses during the interim.
Q. As far as your agreement with Mr. Amall was con
cerned with reference to the Colemans, was there any time
limit placed on it as to when you should sell the Colemans
or was there any limit placed on it as to what you would sell
the Colemans?

A. No, we made an agreement to sell the Colemans a home.
First it was the Finlayson home and then when that seemed
to fade out of the picture we tried to sell them any other home
that we could think of or we could make a deal on.

Q. What happened, if anything, in connection with *'Blue
Shingles"?
A. Well, immediately the Finlayson home faded out of the
picture I told Mr. Arnall of these two homes and told him
I would take him up to introduce him to Mr. Evans who owned

*'Blue Shingles" and we would go up and talk to him and
see whether he might be interested in making the deal with
Dr. Coleman.

Q. Did you do that?

A. Yes, we went up immediately to Bryan, Kemp's office
on 3rd Street between Broad and Grace in the Broad-Grace

Arcade. Building and we saw Mr. Evans there and I intro
duced Mr. Arnall to Mr. Evans and I told Mr.

page 74 }- Evans that we had a prospect who would possibly
be interested in buying ''Blue Shingles" or making
an exchange for "Blue Shingles", that I had brought Mr.
Arnall along to introduce him to him and I would like to
make an engagement to inspect "Blue Shingles" with Mr.
Arnall.

Q. Did Mr. Arnall Imow Mr. Evans at the time you took
him up there?

A. He seemed not to. He was introduced and he again
accepted the introduction.

Q. Did Mr. Evans seem to know Mr. Arnall prior to that
time?
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A. No, sir, lie did not seem to.

Q. You say that ''Blue Shingles" was listed with your
office for sale. Had f nythiug been done by your office in con
nection with such listing or appraisal of the property?
A. Yes, sir, Morton Thalhimer had gone out to make an
inspection of"Blue Shingles" shortly before at the request of
Mr. Evans.

Q. So Mr. Evans at that time was a prospect of your
office; is that right?
A. Yes, the property was listed with our office.
Q. Were you successful in making an engagement with Mr.
Evans to inspect "Blue Shingles"?
A. Yes, we made an engagement for that day or the fol
lowing day and I took Mr. Arnall out to "Blue

page 75 [■ Shingles" in my car and met Mr. Evans at the
gate. He was cutting the hedge at the entrance and
he welcomed us and took Mr. Arnall and myself all over the
property, inspected all the knolls, inspected the house and went
into the gardens.
Q. Do you remember any incident that places the approxi
mate time of this inspection?
A. It was during the spring of 1932. Iremember we came
across a little snake that was on a little grape-vine, a little
garter snake about eight or nine inches long, grass green
in color and we stood and admired it for three or four
minutes.

Q. And you say he was cutting the hedge also ?
A. Yes.

Q. You don't know what time snakes start coming out
in this country, do you?
A. No, sir.
Q. Where is "Blue Shingles" located generally.
A. The eastern boundary of "Blue Shingles" borders on
the Belt Line, the Norfolk & Western.
Q. That is the Atlantic Coast Line Belt Line?
A. Atlantic Coast Line Belt Line.

Q. What neighborhood is that in?
A. Westhampton neighborhood.

Q. After the inspection by you and Mr. Amall did you
have any discussion with Mr. Evans about the sale
page 76 [■ of the property?
A. We told Mr. Evans who our prospect was. In
fact, we told Mr. Evans who our prospect was at Bryan,
Kemp's. We told him that Dr. Coleman would possibly be
interested in the exchange of his home on Seminary Avenue
and would like to get a home in the Westhampton district.
We did not know whether we could interest Dr. Coleman or
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not, depending on bow well be and bis wife liked tbe borne,
and be suggested tbat we bring Dr. and Mrs. Coleman out
and inspect ''Blue Shingles".

Q. ^\^at happened after tbat?
A. We tried to get Dr. and Mrs. Coleman out to make tbat
inspection. Likewise, tbe same thing happened. Mr. Amall
met me on tbe street some weeks later and said, "Lester, I

have bad Dr. and Mrs. Coleman out to 'Blue Shingles* '*.
He said, "Mrs. Coleman called me up one afternoon and I
didn't have time to get in touch with you. It bad been rain
ing very bard and it bad just cleared up, or it was raining
at tbat time very bard"—^I don't remember which—^"and she

told me to meet her and Dr. Coleman out at 'Blue Shingles'
tbat afternoon". He said be immediately jumped in bis car
and met them out there but be didn't have the opportunity
to call me up.

Q. Did Mr. Arnall teU you whether or not they
page 77 J- made an inspection of tbe Evans place?
A. Yes, they made an inspection of tbe Evans
place along with Mr. Evans.
Q. And I believe you say you did not know about tbat

until after tbe inspection was made and Mr. Arnall told you?
A. Tbat is correct.

Q. What happened after tbe inspection of "Blue Shingles"
by tbe Colemans and Mr. Amall?

A. Mr. Arnall said be talked with Mrs. Coleman after tbat,
but while she liked "Blue Shingles", she kept harping back
to tbe Finlayson home and be was sure tbat Mrs. Coleman
liked tbat best and tbat was her first love.

Q. Did a deal result from tbe "Blue Shingles" inspection?
A. No deal resulted.

Q. I notice in your statement of what happened along about
this time it appears tbat Mr. Arnall was conducting most
of tbe conferences with tbe exception of tbe preliminary one
in which you and Mr. Evans and Mr. Arnall were together.
AVill you state whether or not you bad any conversation with
Mr. Arnall relative to your participating more actively in
these conferences?

A. Yes, several times. Amall seemed to be doing most
of tbe work and baying most of tbe contacts and I so told him.
Mr. Arnall said, "Let me handle Dr. and Mrs. Coleman. I

have gotten to know Dr. Coleman pretty well",
page 78 )- It seems tbat Mr. Arnall's brother-in-law bad an
automobile accident in North Carolina and bad

quite a severe bead injury and Dr. Coleman bad been called
in for consultation.

60

Supreme Court of Appeals of Virginia
Q. Did Mr. Arnall tell you that?
A. Yes, Mr, Arnall told me that he had met Dr. Coleman

down in North Carolina at this consultation and he had a

personal contact with Dr. Coleman through this thing which
I didn't have and also, because he had had the key of the
Finlayson home and had taken Mrs. Coleman out to the Finlayson home, he thought he had better carry on with her,
that he was making progress and we ought to let good enough
alone.

Q. So he refused your offers, did he, that you should more
actively participate in the conferences?
A. Yes, sir.
Q. Approximately when did your negotiations on the "Blue
Shingles" matter come to a close?
A. Well,they never definitely came to a close but we started
on "Blue Shingles" during the spring of 1932 and "Blue

Shingles" was actively discussed with the Colemans during
the spring and summer of 1932 as also we discussed the
Hodges home during that time.
Q. What was the next you heard about the Finlayson house
insofar as Dr. Coleman was concerned or any other person?
A. In the spring of 1933 the Finlayson home was sold to
a Mr. Gray by Mr. Arnall.

page 79 j-

Q. How did you learn that?
A. Mr. Arnall told me that he had made the deal.

Q. Did he say anything about the deal?
A. Yes, he said he was sorry we couldn't sell the house
to the Colemans and then he told me how he had made the

deal with Mr. Gray. I congratulated him on the deal and
he said he was very glad now that Mrs. Coleman did not get
the Finlayson home because he understood and had found out
during his negotiations with Mr. Gray that Mrs. Coleman had
made an offer for the Finlayson home through a Mr. Fleming.
Q. Had made a second offer ?
A. A second offer to buy the Finlayson home through Mr.
Fleming, that he thought Mrs. Coleman had treated us very
badly in going through Mr. Fleming after he, Arnall, had
taken her through the home and interested her in it. He
said that she was broken-hearted that she had lost the Fin

layson home.

Q. Did you have any discussion with Mr. Arnall at this
time which I believe you say was in the spring of 1933 about
whether or not Gray would be willing to sell this property
to the Colemans?

A. Yes, I asked Mr. Arnall would Mr. Gray be willing to
make a deal with Dr. and Mrs. Coleman.
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page 80

By Mr. Satterfield:
Q. When was that?
A. In the spring of 1933 when the deal was made between

Gray and Finlayson. He said no, he did not think Gray
would be interested in selling the home, that while Mr. Gray
was a good business man and was out to make a dollar where
he could honestly, he thought that Mr. Gray was thoroughly
satisfied with his purchase and wanted to keep it.
By Mr. Parker:
Q. Was any discussion had between you and Mr. Arnall
at that time about any other property for the Colemans?
A. Yes, we thought we would concentrate now on the other

houses that we had to offer Dr. Coleman, namely, *'Blue
Shingles", and the Dr. Hodges home, and Arnall asked me
to go and see Mrs. Doctor VanderHoof to see how the Cole-

mans felt about the Hodges home and that he would go to
see Mr. Evans further about "Blue Shingles".
Q. Did you go to see Mrs. VanderHoof?
A. No, I told him I wouldn't go to see Mrs. VanderHoof.
Q. Why?
A. But I would go to see Dr. VanderHoof.
Q. Why wouldn't you go to see Mrs. VanderHoof? Did
you tell him ?
A. Yes, Mrs. VanderHoof and I are on the Board of the

Red Cross and I did not want to use my position
page 81 y with the Red Cross to further any business interests
I might have.
Q. Did you see Dr. VanderHoof?
A. Yes, I went to see Dr. VanderHoof.
Q. Did you have a conference with him?
A. Yes, sir.
Q. What did he say?
A. I asked him did he think that Mrs. Coleman would be

interested in further consideration of the Hodges home. He
said he did not know but that the house had high ceilings
and was built on a very spacious plan and that he did not
know but he did not think that Dr. Coleman would be in

terested in the Hodges home.
Q. How did you know that the Hodges home was for sale?
A. It was listed in our office.

Q. Did 3^ou report that to Mr. Arnall, your conversation
with Dr. VanderHoof?

A. Yes, sir.

Q. Did Mr. Aniall have any further contact with Mr. Evans
that you know about?
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A. Yes, he went out to see Mr. Evans during the spring

or summer of 1933.

Q. How do you know that? Did Mr. Evans tell you or
Mr. Arnall?
A. Mr. Arnall told me and Mr. Evans told me too.

Q. Was he successful in driving a deal then?

page 82 [■

A. No.

Q. After that series of events which you say hap
pened in the spring and early or middle summer of 1933, what,
if anything, happened between you and Mr. Arnall about the
Colemans ?

A. During the summer of 1933 Mr. Arnall came into my
office. He was in his shirt sleeves and came right up to my
desk and sat down and said, ''Lester,Iam worMng on a deal
in which you are interested". I said, "Well, if I am in
terested, tell me more about it''. He said Mr. Gray had called
him up and had asked him to come out to see him, that he
had gone out and Mr. Gray was sick in bed. Ibelieve he had
had a heart attack. Mr. Gray had advised him that he had
recently been elected as a Director in one or two banks down
in Gloucester. That was since the banlc upheaval that we had
in the spring of 1933, and that a great deal of his time neces
sarily had to be spent down in Gloucester. Out of every
week he had to spend two or three days away from home,
and also because of his health he was not able to stand this

amount of going back and forth and that he was ready to dis
pose of the home that he had bought from the Finlaysons.
Why he called Mr. Arnall up was to suggest to him that
he offer the house to Dr. and Mrs. Coleman who were the
unsuccessful bidders for the house at the time thai

page 83 [■ he. Gray, had bought it. Mr. Arnall reported this
fact to me and told me that he had an excellent

chance of making the deal, in his opinion, that I should go
back to Dr. VanderHoof and more or less find out what I
could from Dr. VanderHoof as to how the Colemans felt.

Q. Did you go back to Dr. VanderHoof?
A.I went back to Dr. VanderHoof and asked him about

the Hodges home, not particularly mentioning the Finlaysoii
home, butIwanted to see whether the Colemans were still
actively in the market, asIthought they were, for a home in
Westhampton, and Dr. VanderHoof said he did not know but

he did know pretty well that the Hodges home was not at
tractive to the Colemans. Ireported this fact back to Mr.
Arnall.

Q. About this information concerning Mr. Gray and his
reason for selling the house, where did you obtain that infor
mation?
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A. Direct from Mr. Arnall.

Q. Did you know Mr. Gray personally?
A. I never met Mr. Gray in my life that I know of.
Q. Have you ever seen him?
A. I have never seen him to my knowledge.

Q. So far as you know, have you and Mr. Gray any mutual
friends or acquaintances other than Mr. Arnall?
A. None that I know of.

page 84}

Q. Have you ever discussed Mr. Gray's reasons
for selling the house with anybody except Mr.

Arnall?

A. No, sir.

Q. What happened after Mr. Amall reported that to you
in the summer of 1933 and you saw Dr. VanderHoof?
A. Well, from that time on it was a matter of negotiations

between Mr. Gray and Dr. and Mrs. Coleman and these nego
tiations were made by Mr. Arnall who reported to me almost
day by day or every other day or so exactly what progress
he was making. He reported to me,, among other things, that
Mr. Gray had just bought $240,000 worth of timber down in
North Carolina and had paid for it cash; also he reported
that Mr. Gray had a yacht and while he, Mr. Gray, had a place
down at Gloucester Banks, his place was very inadequate be
cause he didn't have a wharf for the yacht and also his
place was very small, that Mr. Gray did a very large amount
of entertaining and that the Coleman place at Gloucester
Banks was very much more suitable to his purpose.
Q. Did you o:ffer to take part in any of these conferences?
A. I offered to in all of them but Mr. Arnall said he would

i ather continue in the manner that he was, that he did not
want to be too aggressive with either Mrs. Coleman or Mr.

Gray, that he had them coming to him, that Mr. Gray was
calling him up every day or so, asking him to hurry up and
do something with the Colemans, that he wanted

page 85 } to sell the house, that he, Mr. Gray, had not bought
the dining room furniture yet for the Finlayson
home and that if he did buy this dining room set he wasn't
going to sell the house. He also said that Mr. Gray's son
was keeping company with a young lady who lived on Cham-

berlayne Avenue and that he thought this son would be very
glad if his father made a deal for the Coleman house and

if the Grays lived in this house he could be nearer this young
lady who also lived in Ginter Park. All of this information
I got from Mr. Arnall.

Q. Do you know whether the State-Planters Bank & Trust

Company, in a fiduciary capacity, had anything to do with
Mrs. Coleman's estate?
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A. Yes, sir, cliey were administrators,I think,for the estate

of Stephen iSitney.
Q. Was there any question as to whether or not Mrs. Coleman would have a right to trade her property or give title
to it?

A. Yes, Mr. Arnall told me that she seemed very much
perturbed by the fact that she didn't know whether the trust
Company would allow her to make a deal wherein two pieces
of property were involved, one belonging to her husband,
namely the house on Seminary Avenue, and the other one
down in Gloucester Banks which belonged to her husband's
estate, whether those two pieces of property could

page 86 }■ be traded for a piece of property that they would
then own jointly.

Q. Did you make any offer in connection with conferences
with the State-Planters Bank!

A. Yes,I wanted to go over and see Mr. Wilson, Trust
Officer of the State-Planters Bank, and Mr. Arnall again told
me not to do it, that he knew Mr. Wilson very well and he
thought it would be best if he did it. He also reported back
to me what Mr. Wilson said.

Q. About this time, which Ibelieve you have stated was
after the conference with Mr. Arnall in the middle or late

summer of 1933, did you have any other transactions with
Mr. Arnall about any other property or any other parties
or anything?
A. Yes, sir,Iwent up to Mr. Arnall and told him pointblank that he was doing too much of this work, thatIdidn't
feel right about it and thatIwas working on a deal at that
time in whichI was trying to exchange sixty acres in Glen
Allen which was clear of encumbrances for

house in Gin-

ter Park and thatIwould be glad to take Mr. Arnall in on
this deal, do all the work on it myself to compensate him for
the amount of work he was doing on the Coleman's.
Q. What did Mr. Arnall say?
A. Mr. Arnall thought that was a very nice spirit. I of
fered to take him out with me to talk to the daugh-

page 87 [• ter of the lady who owned this property out in
Glen Allen. Her name was a Mrs. Sutton.

Q. That is the daughter?
A. That was the daughter.

Q. What was the name of the lady at Glen Allen?
A. Mrs. Trevett.

Q. How did you find out about Mrs. Trevett at Glen Allen?
A.Isold a home to a Mr. John Trevett, number 1510^ Pal
myra Avenue, and Mr. Trevett gave me the name of his sisterin-law as a prospect and she said she wanted also to get a
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home in Richmond if she could trade sixty acres at Glen
Allen.

Q. And that was a Mrs. Trevett at Glen Allen, his sisterin-law?

A. That is right.

Q. Did you have any home in mind in Richmond?
A. Yes, I did. I told Mr. Arnall that I would go out with
Mrs. Sutton, Mrs. Trevett's daughter, and talk with her and
that I had a home in mind, that he should come with me
and we would inspect the property at the same time.
Q. "Whose home was that?
A. That was Mr. Ernest Fox's home on Brook Road.

Q. Was that property listed for sale with your office or not?
A. It was listed for sale at our office.

Q. Do you know whether it was listed anywhere
page 88 } else?
A. No, I do not.
Q. You didn't have the exclusive listing of that?
A. No, we did not.
Q. Did you know Mr. Fox personally?
A. Very well, so we went out that day. It was raining.
Q. "Who is *'we"?
A. Mr. Arnall and I. We went out that day and it was
raining very hard.

Q. "^^ere did you go?
A. Went out to see Mrs. Sutton and, by the way, Mr.
Arnall said,"She is a relative of my wife's,I believe
Q. Did you know that before you went out?
A. No, I did not. Anyway, we went to see Mrs. Sutton
about her mother's trade and she indicated that she did want
to trade.

'Q. What happened after she indicated she wanted to trade?
A. She told us what kind of house, what the requirements
were for her mother and we went then to inspect the home
of Ernest Fox. That was on the corner of Westwood Avenue

and Brook Road, the southeast corner.
Q. Did you and Mr. Arnall make the inspection?
A. Yes, sir, we made the inspection. Mr. Fox was home.
He had just finished his lunch and Mr. Fox took both of us
through the home.
Q. Did you discuss with Mr. Fox at, that time

page 89} the proposition of a deal?
A. We told him we had a possible exchange
for a piece of property out in Glen Allen.
Q. What was his reaction?

A. He said he would be very glad to show us through and

66

Supreme Court of Appeals of Virginia

didn't know whether he would interested or not and we told

him we would take it up with him further, which I did.
Q. After that did you make a deal between Mr, Fox and
Mrs. Trevett?

A. No, we did not. Mr. Fox was just mildly interested and

I had another house in mind, that if this Fox proposition
failed we could substitute for it, and that was a home owned

by Mr. GiU.
Q. Was that listed with your office?
A. Yes, sir.
Q. Did you discuss that with Mr. Amall?
A. I discussed it with Mr. Arnall but told him at the time

that I would prefer not going to Mr. Gil! at the present
time because we had to testify for the City of Richmond
against Mr. Gill when he brought a suit for the reduction
of taxes for his house.

Mr. Montague: Counsel for the defendant objects to this
line of examination with reference to the proposals with the
Trevetts, Fox and Gill as irrelevant to the issue

page 90 \ in this case.
Mr. Parker: Counsel for complainant state that
the relevancy of this testimony will be shown at a later date,
coupled with the statements of the witness already made to
the effect that Mr. Arnall was brought in on this deal volun

tarily by Mr. Wallerstein for the purpose of partly compen
sating Mr. Arnall for an over-balance of Mr. Arnall's activi
ties over Mr. Mr. Wallerstein in the Coleman matter.

By Mr. Parker:
Q. When did this discussion about Mr. GUI first arise be

tween you and Mr. Arnall, before or after you went through
the Pox house?

A. On the same day.
Q. Did you go through the Gill house?
A. No, I simply pointed it out to Mr. Arnall as we went
by.
Q. Do you know whether Mr. Arnall ever contacted Mr. Gill
or not?

A. He said he would but later he said he did not. He broke

the engagement he had for Sunday morning. By the way,
I should have said that Mr. Arnall then volunteered to see

Mr. Gill as long as I felt some hesitancy in doing so.
Q. Did any deal result between either the Gills or the

Foxes or the Trevetts by reason of your efforts

page 91 } in that behalf?
A. No, sir, nothing materialized.

Pollard & Bagby, Inc. v. M. Gr. Thalbimer, Inc.

67

Q. So far as yon know, in connection with this transaction,
were any of Messrs.Pox and Gill, Mrs. Trevett or Mrs, Sutton
the prospects of Mr. Arnall or Pollard & Bagby, Inc.?
A. No, sir, they were all my prospects. Mr. Amall knew
nothing about the deal at all from any angle until I brought
it to him and told him why I was bringing it to him as 9,
compensation to him for the work which he was doing.
Q. So far ag you know, was any of the property which was
involved in this attempted transaction exclusively listed with
Pollard & Bagby so that it made it necessary to bring Mr.
Arnall in the deal?

A. No, it was not. It was listed with my office. I do not
know whether any of it was listed with Mr. Amall's office.
Q. But you received no advice that it was exclusively listed
anywhere?
A. No,no advice that it was exclusively listed. I knew that
I had it for sale in my office and I didn't know it was for
sale at any other office than that.
Q. At the previous trial of this case Mr. Arnall has testi
fied that you brought him into this deal simply as a tool of
your office because you couldn't deal with Mr. Gill,

page 92 j- Is that correct?
A. No, that is not correct.

Q. Was your discussion with Mr. Arnall in connection with
participating in this deal contingent upon his conference with
Mr. Gill?

A. No, it had nothing to do with it other than I suggested
the Gill house as a possible substitute for the Pox home if 1
couldn't make the deal with Mr. Pox and Mrs. Trevett but I

stated to Mr. Arnall that I had a hesitancy in going to see
Mr. Gill because of what happened between our office and Mr.
Gill at the trial.

Q. Was your agreement with Mr. Arnall about this trans

action such that if you had made a deal between the Poxes
and the Trevetts he would have shared commissions?

A. Certainly he would have shared on the same basis, fiftyfifty, his office and my office, on all commissions.
Q. To return to the Colemans and the Pinlayson house

which was then owned by Mr. Gray, what was the' next thing
that happened in connection with that? I will refresh your

memory by saying your last testimony on the subject'was
that Mr. Arnall had come in every other day or so to make
reports about the deal going ahead?
A. I don't mean to say he came into my office every day
or so. I mean I either met him on the street or I came into

his office every other day or so.
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Q. After that time what was the next you heard,
page 93} if anything?
A. He reported to me the progress he was mak
ing, that he had taken Mr. Cray down to see the property
at Gloucester Banks and Gray had told him that he could use
the Gloucester Banks property and it would be all right to
include that in on the deal. Later Arnall told me that the

wharf at that particular piece of property had been washed
away during the very heavy storm that we had during that
year but that Mr. Gray knew that this had happened but
he did not think that would make any difference at all in the
deal.

Q. Bid you ever ask Arnall whether or not a deal had been
made?

A. Yes, during this time I went up to him on one occasion
and said, "How are you coming along?" He said "Fine.
I have signed the Grays and Colemans up to a deal."
Q. And then what happened? Bid any conversation take
place?

A. Well, I said, "That is the end of a long trail for us",
and thereupon he said, "Wallerstein, I want to tell you that
I am not going to count you in on any of these commissions".
I said, "What do you mean by that?" He said, "Well, I
am tired of having agents come to me and give me a prospect,
have me do all the work and then expect to get half the com
missions".

Q. Bid you agree to that?

page 94 J-

A. I said, "Well, Arnall, you must be fooling".
Then I sat down and recited to him the circum

stances under which we began the transaction and at that
time I told him it was back in 1931. He said,"In '31?" He

pulled out an agreement which he had with Mr. Finlayson
showing the date if his exclusive agency for the Finlayson
home hack in 1931 and he said, ''This was the time that we

began all our transactions and the agreement I had with you
expired with the expiration of the exclusive agency I had with
Mr. Finlayson which was October 1st, 1931". I said, "All
right, Arnall, as long as you feel that way about it I will have
nothing more to say to you or do with you; I will go back to
Mr. Bagby and I will take this matter up with him and get
it settled".

Q. Was that the first time that you had seen that exclusive}
agency contract?
A. That was the first time.

Q. In your general working agreement, partnership agree
ment, or whatever you choose to call it, with Mr. Arnall,
had anything prior to this time ever been said of the termi-
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nation of the exclusive agency contract and of his agreement
with you?
A. No, nothing had been said of that nature at aU. On

the contrary, we were working right straight along t9 sell
the Colemans a home, if not the Finlayson home, then some
other home.

page 95 }■

Q. Did Mr. Arnall prior to the closing of this
deal and the conversation about which you have
just testified, ever say to ypu that your agreement was at
an end ?

A. He never did.

Q. Did he ever give you any notice, wHtten, verbal or
otherwise, that he was not worMng with you jointly on the
Colemans ?

A. On the other hand, he acted as a full-fledged partner with
me on the transaction all the way through up to the day he
told me that he was not going to count my office in on any of
the commissions.

Q. After you had that conversation with Mr. Arnall about
the deal that he had closed between the Colemans and the

Grays did you discuss the matter further with any officer
of Pollard & Bagby?
A.I went immediately from Mr. ArnalPs office into Mr.
Bagby andIrecited the incident to him and told him what

Arnall had said and whereupon he said yes, he knew a deal
had been made, that he would talk to Arnall about it and

that he would then talk to me. Ithen went back to my office,
told Morton Thalhimer what had taken place between Arnall
and myself—

Q. Did you hear from Mr. Bagby after that?

A. Yes, we did. Mr. Thalhimer and I went up to Mr.
Bagby and laid Pur case before him. Mr. Bagby
page 96 } said that he had talked with Mr. Arnall—

Mr. Montague: We want to show that Mr. Bagby is dead
and object to the conversations with Mr. Bagby on that ground
as incompetent.

Mr. Parker: Counsel for complainant mshes to state at

this time that the conversations with Mr. Bagby are intro
duced as binding on the corporation which is still alive and

as made by an officer of the corporation aiid counsel thinks,
under such circumstances that it is competent and proper
evidence.

By Mr. Parker:
Q. Did you offer to arbitrate?

A. Yes. At the conference between Mr. Bagby and Mr.
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ThaMmer and myself we offered to lay the entire matter
before the Arbitration Board of the Real Estate Exchange

and Mr. Bagby said he would talk to Arnall further about
it and let us hear from him.

Q. Did you hear from him about the matter of arbitration?
A. Yes, we had several letters.
Q. Did you have any more conversations or conferences
with him?

A. Yes, Mr. Bagby said Mr. Arnall refused to arbitrate.

Mr. Montague: We object to the witness stating anything
that Mr. Bagby said, he being now dead,
page 97 }■ Mr. Parker: Counsel for the complainant make
the same reply.

By Mr. Parker:

Q. Did Mr. Bagby indicate whether or not he wished to
arbitrate?

A. He said that he would naturally have to back up Mr.
Amall.

Mr. Montague: Same objection.
By Mr. Parker:
Q. In connection with your conferences with Mr. Bagby, J

hand you herewith two letters, one dated October 16,1933, and
another dated October 18, 1933, purported to be signed by
John Bagby in each case on behalf of Pollard & Bagby, Inc.,
addressed to Mr. Morton G. Thalhimer, and ask you whether
or not they were received by the corporation?

A. Yes, sir, they were received by us.
Q. Will you introduce them as your Exhibits 1 and 2?
A. Yes, sir.
Note:

These letters were marked Wallerstein Exhibits

Nos. 1 and 2 and are attached hereto.

Q. After you received information from Mr. Arnall rela
tive to the making of this deal, did you demand the share
of the commissions to which you thought your firm
page 98 [■ was entitled?
A. Yes, sir,Iwent to Mr. Arnall and told him

Ithought he was acting very ugly about it and that we were
fairly entitled to it, whereupon he told me that
have talked
to Dr. Coleman and Dr. Coleman tells me doesn't even re
member you".

Q. Have you received any payment?
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A. No, sir, I have not.
Q. Has the firm received any portion of the commissions?
A. No, sir, they have not.
Q. Do yon know the terms of the deal that was made in
this case?

A. You mean the terms of the sale?

Q. The terms of the contract for the sale between Gray
and the Colemans, or do you know the commissions that were
paid other than your general memory of the other case that
was tried?
A. No.

Q. Do you know what expenses, if any, were properly
chargeable against the gross commissions that were payable
in this case?

A. No, sir, I do not.

Q. Do you know whether Pollard & Bagby have received
payment of the entire amount of the commissions that were

payable under the sales agreement or exchange agreement?
A. I don't know. I have heard the deal was

page 99 } closed.
Q. But you don't know what part, if any, they
have received?

A. I don't know anything about it.

Q. Do you know anything about where they are keeping
such money as they may have received as commissions on this
sale?

A. No, sir.

Q. Prior to the time that you and Mr. Arnall got together

on your prospect. Dr. Coleman, in 1931, have you hsS any
other joint adventures or partnership workings with Mr.
Arnall?

A. I never made a deal or attempted to make a deal with

Mr. Arnall that I can remember of except I have met him on

the street and in a very casual way asked bim what was doing
and so forth. He has from time to time told me if I ever

ran across a purchase for such and such a prospect, let him
know, which I promised that I would do, but I never came
to him and we never actually got together on a deal.
Q. Do you know whether the firm of Morton G. Thalhimer,
Inc., has demanded its share of these commissions from Pol

lard ,& Bagby,Inc.?
A. Yes, sir, it has.

Q. Has it received any payment of its part of the com
missions?

page 100 }■

A. No, sir.
Q. Is Morton G. Thalhimer, Inc., a member of
the Eichmond Real Estate Exchange?
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A. Yes, sir.

How long iiave they been sO ?
A. Well, for a great number of years, certainly for fifteen
years since I have been wntb tbem and long before that.
Q. How about Pollard & Bagby? Are tbey members of the
Exchange?

A. For a long time, yes.
Q. Were tbey members of the Exchange prior to 1931?
A. Yes, sir.
Q. And have been since that time?
A. Yes, sir.

Q. In making an agreement between each other it is usual
for members of the Eicbinond Eeal Estate Exchange to make

such agreements subject to and in accordance with the rules
and regulations of the Eichmond Eeal Estate Exchange?
A. All the agreements iDetween the ditferent ofiices are sup

posed to be in accordance with the rules and regulations of

the iSxchange.
Q. So far as you know, are the rules and regulations of the
Exchange a proper expression of the general custom and
usage between real estate agents in the City of Eichmond?
A. Yes, the proper custom and usage,
page 101 } Q. And the one that prevails at the present
time as to custom and usage between real estate

agents in the City of Eichmond?
A. Yes, sir.
Q. At the time that you agreed to work with Mr. Arnall on
this Coleman proposition was there ever any agreement be
tween the two of you that the rules and regulations of the

Richmond Eeal Estate Exchange, the customs and usages
prevailing in the City of Eichmond, or any of them, should
not apply to your agreement?
A. No, sir, when we made this agreement it was supposed
to be ill accordance with the rules and regulations of the Ex
change.

Q. I hand you herewith a little booklet called "donstitution
and By-Luws of the Eichmond Eeal Estate Exchange" and
will ask you whether that constitutes what is knovm as the

rules and regulations of the Eichmond Eeal Estate Exchange
as of the revised date of November^ 1st, 1927?
A. Yes.

Q. Are the rules and regulations shown by that pamphlet

that you have just referred to still in force and have they
been in force or have they been prevailing since November
1st, 1927?
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Q. Will you introduce that as your Exhibit No.

page 102 1-3?
A. Yes.

Mr. Montague: We object to the introduction of this ex
hibit which is a printed booklet, except insofar as any of the
sections therein may be relevant to the issue in this case. We
see no necessity for introducing the entire constitution and

by-laws of the Richmond Real Estate Exchange, including a
roster of the membership as of November 1st, 1927, and many
other matters which are, of necessity, wholly irrelevant to the
issue involved in this case.

Mr. Parker: Counsel for complainant says that he is per
fectly willing, in order to prevent unnecessary prolongation of
the record, to strike such portions of the exhibit as may, at
the end of all of the testimony in this case, appear to counsel
to both sides to be irrelevant.

Note: This booklet was marked Wallerstein Exhibit No. 3
and is attached hereto.

By Mr. Parker:

Q. Section 3 of Article 1 of the Code of Ethics pertain
ing to professional relations,found on page 4 of the pamphlet,
reads as follows: "Controversies between Realtors who are
not members of the same Real Estate Board should be sub
mitted for arbitration to an Arbitration Board

page 103 } consisting of one arbitrator chosen by each
Realtor from a real estate board to which he be

longs and of one other member, or a sufficient number of mem

bers to make an odd number, selected by the arbitrators thus
chosen". Will you state whether or not Morton G. Thal

himer, Inc., offered to submit the controversy between you
and Mr. Amall about these commissions to arbitration?

Mr. Montague: Counsel for defendant object to this ques
tion as being irrelevant and not having any binding effect
on the issue in this case.

A. Yes, we asked that this question be submitted to the

Arbitration Committee of the Real Estate Exchange.
By Mr. Parker:
Q. Did Pollard & Bagby, Inc., agree or refuse to arbitrate ?

A. They refused to do it.

Q. Prior to your testifying today did you refresh your
memory as to the different events and happenings in connec-
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tion with this transaction from a previous memorandum writ
ten by you and from your previous testimony given in another
trial of this case in another Court?

A. Yes, sir.
Q. And will you state the date of the memorandum from
which you refreshed your memory?
page 104
A. October 16, 1933.
Q. And the date of that memorandum was
shortly after the deal between the Grays and the Colemans,
was it not?

A. Yes, sir, it was the same time we were writing to Pol
lard & Bagby. It was the same date that we received one of
the letters from Pollard & Bagby which have been introduced
as my Exhibits 1 and 2.
CROSS EXAMINATION.

By Mr. Satterfield:
Q. Was that memorandum made by you?
A. Yes, sir.
Q. These rules and regulations, introduced on your direct
testimony, do not contemplate nor state that the members
of the Real Estate Exchange are denied their day in Court
if they choose to test it out in any other way, do they?
A. No, any real estate agent can go to Court if he doesn't
want to arbitrate.

Q. How long have you been in the real estate business?
A. About fifteen or sixteen years.
Q. All of the time with Morton Thalhimcr?
A. Yes.

page 105 }-

Q. As I understand your position, to attempt

to simplify and to narrow this issue, it is that you
had a contract with Mr. Amall to sell the Einlayson home
to Dr. Coleman for your share of the commissions in the be
ginning?
A. I had an agreement with Mr. Arnall to sell to Dr. Coleman the Einlayson home or any other home we could sell Dr.
Coleman.

Q. In the beginning?
•
A. When we first started we only worked on one home.
That is correct.

Q. In the beginning you were to sell the Einlayson home?
A. That is right.

Q. And after that you take the position that in the spring
of 1932 and you and Mr. Arnall set forth on a Joint venture

to sell any house in the Westhampton area to Dr, Coleman?
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A. We hadn't given up the possibility of selling the Finlayson home to Dr. Coleman.

Q. The Pinlayson home and any other home?
A. Any other home to Dr. Coleman but mainly the two
homes which were suggested at that time. I told Mr. ArnaU
that I wanted to offer Dr. Coleman two other homes that we
had for sale in our office.

Q. When did you first mention to Mr. ArnaU

page 106 \ anything about ''Blue Shingles" and the Hodges
home?

A. That was in the spring of 1932 when it looked like we
could not make a deal between Mr. Finlayson and Dr. Cole
man, when Mr. Finlayson said there was too much property
to be taken in exchange.
Q. Didn't you state that your conversation with Mr. ArnaU
about "Blue Shingles" was in the summer of 1933?
A. No, I did not.

Q. How soon after you had gone to see Mr. ArnaU, as you
say, and made an agreement with him to sell some other place
than the Finlayson property to Dr. Coleman was it before

you suggested"Blue Shingles" and the Hodges place?
A. At that time when ArnaU was in my office and told me
what Finlayson had to say. I said, "I have got two other
homes that I want to offer Dr. Coleman".

Q. When did you first learn in 1932 that the Finlayson
•home could not be sold to the Colemans?

A. I never definitely learned that the Finlayson home could
not be sold to the Colemans. I learned in the spring of 1932
that Mr. Finlayson did not want to then consider taking both
the house on Seminary Avenue, belonging to Dr. Coleman,
and the Gloucester property, that there could not both of

them be included in the deal. We temporarily put the Fin
layson home aside and I suggested these other two homes that
I wanted to take up with Dr. Coleman.

page 107[

Q. When was that?

A. In the spring of 1932.
Q. Can't you fix the month, somewhere near the month?

A. No, in the spring of 1932 is the nearest I can give to
you.

Q. In your proceedings against Pollard & Bagby, the de
fendant, in the Law and Equity Court last year did you not
allege that the contract had been made in 1931 with Mr. Ar

naU and that C. I. ArnaU and yourself, being unable to nego
tiate a deal between Coleman and the owner of the Finlayson
house at that particular time, it was thereupon agreed be
tween you and Amall that you would continue your joint ef-
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forts to find a suitable place for Dr. Coleman in that vi
cinity?

Mr. Parker: May I ask counsel for defendant from what
he was reading when he asked that question?
Mr. Satterfield: Counsel for defendant answers that he

is reading from a copy of the notice of motion filed by this
plaintiff in the Law and Equity Court of the City of Rich
mond, Part Two, in the same cause.
Mr. Parker: Counsel for complainant object to the ques

tion,as asked on the ground that the pleadings, prepared and
filed by counsel for the complainant in another suit are in
nowise binding on the complainant. The notice
page 108 of motion referred to by counsel for the defendant
is a nullity in that a non-suit was had in the pre
vious suit and the suit has been dismissed upon direction of
the Court in this cause. Counsel for complainant further sug

gests that if counsel wishes to cross examine, over the above
objection of counsel for complainant, the witness, on the con
tents of such a document, that the witness be furnished with
a copy thereof.
Mr. Satterfield: In answer to that, counsel for defendant

proffers to the witness in this case a copy of the notice of
motion and renews the question.
Mr. Parker: Same objection.

A. I know nothing about the paper which you have handed
me nor do I know what it alleges. I do know that Arnall and
I continue to work on the Colemans and agreed to show them

other houses in the spring of 1932 and, if you will refer to
my previous testimony in the trial that you speak of, you will
see that I said that I continued to work on the Colemans with
Arnall in the spring of 1932.
By Mr. Satterfield:

Q. You have been given the copy of the pleading and you
have read it. Do you state that the allegations there is that
the contract was made in 1931?

Mr. Parker:

Counsel for complainant objects

page 109 [• on the same grounds as stated above and would
say that if counsel for defendant wishes to in
troduce a copy of the notice of motion he should^ attempt to
do so, although counsel for complainant will object to such
introduction.

Mr. Satterfield: Counsel for defense has endeavored to
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comply with every suggestion made by counsel for plain
tiff and will very happily proffer it in evidence and ask that
it be marked as Exhibit No. 4 in these proceedings.
Mr. Parker: I object to the introduction of that on the
same grounds.

Note: This paper was marked Wallerstein Exhibit No. 4
and is attached hereto.

A. That portion which I have read states that the contract

was begun in 1931 and then recites a series of negotiations
between Arnall, Wallerstein and the Colemans and it then
says that they were unable to negotiate a deal with said Colemans and the said owner of the Finlayson house and lot at

that particular time and it was thereupon agreed, but I do
iiot^ say that that particular time necessarily means in the
spring of 1931 because we were working on the Finlayson
house through the spring of 1932.

page 110 }• By Mr. Satterfield:
Q. Was it in 1931, at the end of September,
when your first contract with Arnall went out of being or
was it the early part of the spring of 1932?
A. Our contract never went out of being. I never knew
that the contract with Mr. Finlayson had expired in 1931
and I never suav that contract until October, 1933, when I made
a claim for commissions. I never Iniew it existed.

Q. Isn't it a fact that when you came to Mr. Arnall, after
having talked to Mr. Finlayson who advised you that Arnall
had an exclusive contract, that Arnall told you eleven or
twelve real estate agents had been after him about the same
matter ?

A. No, that isn't a fact. The facts are that Arnall came,
to my office, I asked him did he wish to cooperate Avith me
in selling the Finlayson house and all he said was that he

would be delighted to cooperate with me and I gave him the
name of my prospect and he said "Fine", and from that time
we started to Avork on the Colemans.

Q. So Mr. Arnall came to your office?
A. Mr. Arnall came to my office.

Q. Didn't he, when you conferred with Arnall, show you
an exclusive contract which gave him the exclusive right to
sell this piece of property from June 24, 1931, until twelve
o'clock noon of the 30th day of September, 1931?
page 111 J- A. No, he did not show it to me. The conver
sation was had in our office. There was no rea-
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son for him to show it to me. Mr. Finlayson told me that
Arnall had the exclusive agency. Arnall told me himself
over the phone he had the exclusive agency and I didn't ques
tion the fact that he did have this agency and there was no
reason for Arnall to show me the exclusive agency contract.
Q. Isn't it a fact that Mr. Arnall told you that you came
to see him one month after the contract had begun to run and

that he only had about sixty days more of the right to sell this
property?
A. That is not a fact.

Q. You testified a moment ago, I believe, that you went
to Dr. Coleman's office and introduced yourself to him?
A. That is correct.

Q. Isn't it a fact that you stated to Dr. Coleman that you
had this Finlayson home, that it was for sale, and that that
was the deal that you were going to try to make?
A. I told Dr. Coleman the Finlayson home was for sale,
that I was going to try to make a deal with Mr. Finlayson
for Dr. Coleman's home.

That is correct.

Q. Do you deny that you stated in the proceedings in the
Law and Equity Court of the City of Richmond on July 19,
1934, to Dr. Coleman that you had the Finlayson

page 112 } home?
A. I may have said that hut what I meant to
convey and, as I said the same time, the Finlayson home was
for sale. It was generally known to be for sale not only by
our office but by most other offices in Richmond and had
been for sale for a long time and under the law under which
eveiy.reputable agent operates,'any home that is for sale can
be sold if any agency can produce a purchaser who is willing
to pay the price for that home, that is to say, he can either
go to the owner of that home, produce his purchaser, or he
can go to the agent that has the exclusive contract and in
variably that agent who has the exclusive contract of sale
will gladly cooperate with any other agency that has a pros
pect. So I make the general statement that the house was for
sale and that I could deal on it.

Q. But this house was not listed with Thalhimer, was it?
A. No, sir.

Q. Why would you say that you have said to Dr. Coleman
that you had it for sale?
A. I just explained to you.
Q. Did you have it for sale?
A. I didn't have it for sale specifically in my office but
my office could have sold that house or any other house that
any other agent who belongs to the Real Estate Exchange
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had by going to that particular agent and offering to co
operate.

page 113 j-

Q. Do I understand you to say that if I had a
house for sale and I had put it in the hands of

Pollard & Bagby that you would have a right to go out and
get somebody to purchase it and bring them in to me?
A. If I had a purchaser for your home and it was controlled

by Pollard & Bagby and I produced that purchaser to Pol
lard & Bagby, they would cooperate with our office in the
sale of your home, yes, sir. That is exactly what I do mean.
Q. So you can sell my property whether I have commis
sioned you to sell or not?

A. Only through your agent if he chooses to work with
nae. I might say here that when I spoke to Dr. Coleman I

did not know that Pollard & Bagby had the exclusive agency
on that home. I did know that it was for sale.

Q. Whom did you talk to first, Finlayson or Dr. Coleman?
A. I went direct from Lawther Whitehead's office on the
first fioor up to Dr. Coleman*s office on the fifth floor on the

same date. When I came back to my office, either that day
or the next day, I called up Mr. Finlayson and asked him

for permission to sell his home and stated that I had a pos
sible prospect. Mr. Finlayson referred me to Arnall, where
upon I called Arnall up and he came to my office.

Q. In the plaintiff's amended bill in these proceedings it
is stated that the complainant and the defendant

page 114 ]■ were unable to negotiate a deal between Coleman
and the owner of the Finlayson house at that
time.

A. Wliat are you talking about? WHben do you mean?
Q. What do you mean—^''at that time"? ^i^at time?
A. You are taking a sentence out of a piece of paper and

Avhat is your reference?

Q. This amended bill alleges that during the years '31 and
'32 that you entered into a verbal contract with Mr. Arnall
or rather your concern, Morton Thalhimer?
A. That is correct.

Q. And it was agreed you would work together in an at

tempt to obtain and consummate the purchase of a house by
Dr. Coleman in Eichmond and at the time of the agreement

it was hoped that you Could bring about a trade between the

owner of the Finlayson house and lot and the property of

Dr. Coleman, that your company and the defendant were un
able to negotiate a deal between Coleman and the owner of

the Finlayson house at that time and it was thereupon agreed
between your company and the defendant that they would
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continue their joint efforts to find a suitable dwelling for
Coleman in the vicinity. What time do you refer to?

Mr. Parker: Counsel for complainant object to the cross
examination on the allegations contained in the amended Bill
of Complaint as he does not consider this proper

page 115[ examination, and on the additional grounds that
if he wishes to cross examine the witness as to

any of the allegations of the pleadings he should deliver to
the witness the pleading in question and let him peruse it
and read into the record the statements made by the plead
ingBy Mr. Satterfield:
Q. I hand it to the witness and call his attention to the
fact that the question I have asked him is to be gotten from
Articles 2, 3 and 4 of the Bill. I want to know what time is
referred to in the complaint against Pollard & Bagby in these
proceedings in that connection?
Mr. Parker: Same objection.
A. I don't know what time.

By Mr. Satterfield:
Q. When was it that they could not negotiate a deal be
tween Coleman and the owner of the Pinlayson house?
A. In the spring of 1932.

Q. Then it was that you entered into a new agreement with
Mr. Arnall to find, if possible, a house in the Westhampton
area for Dr. and Mrs. Coleman; isn't that right?
A. No, that is not right. I never entered into a new agree
ment with Arnall to sell Dr. and Mrs. Coleman a home..

Q. You had not contemplated until the spring of 1932 try
ing to sell the Colemans ''Blue Shingles" and
page 116[ the Hodges property, you had?
A. No, sir, except that I had it in mind that if
the deal between the Colemans and Finlaysons didn't ma
terialize that I would offer that as a substitute.

Q. You had it in your mind?
A, That is correct,

Q. You had not comuiiinicated that to Mr. Arnall, had you?
A. No, because we were negotiating a deal up to that time
which we thought we could make and this was a substitution
that came from me to Mr. Arnall at the time when we could

not make the deal with Finlayson.
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Q. So there had been no negotiations with Dr. Coleman
at that time about any piece of property other than the Pinlayson piece of property up to the spring of 1932?

A. What do you mean? Do you mean through Mr. Arnall
or through myself?
Q. Through either one of you? You had been talking to

him only about the Finlayson property up to that time?
A. So far as I am concerned, I understand that to be a
fact. I don't know what Mr. Arnall said to Dr. Coleman when
I wasn't there.

Q. What do you mean when you say that after you had
decided to reveal to Mr. Arnall what you had in mind all the
time with reference to Hodges and the "Blue Shingles" prop
erty that you tlien had a substitution for the other

page 117 }■ matter?
Mr. Parker: Counsel for complainant object on the ground
that he is again quoting a statement of the witness which is
absolutely inaccurate.
Mr. Satterfield: Ivouch the record for it. If it is incorrect
I stand corrected,

By Mr. Satterfield:

Q. What do you mean by offering it as a substitute—sub
stitute for what?

A. Substitute for the house which we were then trying
to sell Dr. Coleman, namely, the Finlayson home. In other
words, if we could not make a deal with Dr. Coleman on the

Finlayson home, T thought we could possibly make a deal with
Dr. Coleman on "Blue Shingles" or the Hodges home.
O. And no other home was mentioned, was it?

A.I simply made the suggestion of those two homes and
asked Arnall if he had any other homes that he might men
tion or thought would suit Dr. Coleman and he would add
whatever he could to our list and work on Dr. Coleman for

any house that Ave could sell him in the Westhampton dis
trict.

Q. DoIunderstand by that answer, Mr. Wallerstein, that
your position is that you and Mr. Arnall had agreed to work

on Dr, and Mrs. Coieman against the day that a piece of

property might be sold them without any restrictions as to
when or just where it was located except in the

page 118I Westhampton area. Is that the position you take
in this matter?

A. The positionI take in the matter is that Mr. Arnall
andIwere out to sell Dr. Coleman a home and it didn't make
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any difference to us whether we sold him the Pinlayson home
or "Blue Shingles" or the Hodges home or any other home,
so long as we could get a proper deal for a house that suited
Dr. and Mrs. Coleman and so long as both Mr. Arnall and
myself chose to work on Dr. Coleman and Mrs. Coleman ac

tively as a prospect and so long as we both tried to make a
deal with Dr. Coleman for a house; just so long as we chose
to work together, it mattered not how long we took or where
we went to find a house.

Q. In other words, if Mr. Arnall should make a sale of

that same property to Dr. Coleman again, through some
strange circumstance, in the year 1945 you would still be en
titled, if you were working on it, to that commission?
A. That is ridiculous.

Q. I will confess it is myself but I am asking you for your
answer to that question. Suppose he had sold it five years
afterwards, would you have still claimed a commission?
A. Who would have sold what?

Q. Arnall.
Mr. Parker; Counsel for complainant objects to this line
of cross examination because it has absolutely no basis in
the record and he is calling for a conclusion of

page 119 [■ the witness not based on any facts shown by the
record.

Mr. Satterfield: The answer of counsel for defense is that

the witness has stated that this contract, as he understood
it, was unlimited, it didn't matter how long it took or when
the house was sold to Dr. Coleman, that he was in on the
deal.

Mr. Parker: Counsel for complainant state that the wit
ness has not said it was unlimited and refers counsel for de
fendant to the witness' answer.

By Mr. Montague:
Q. How long was the agreement which you have testified
you had with Mr. Arnall to continue ?
A. There was no specified date mentioned as to how long
the agreement was to continue. We were simply working
together to sell Dr. and Mrs. Coleman a house and so longas we chose to work to try to accomplish this end, just so
long our agreement was to continue unless one of the two of
us would come to the other and say our agreement was off, in
which case Arnall would, because of our code of ethics, have
been compelled to cease trying to sell Dr. Coleman a home
since Dr. Coleman was my prospect andIbrought him to
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Mr. Ai'nall. So long as Mr. Arnall chose to try to sell Dr.
Coleman a home and was worldng with me, just
page 120[ so long did our contract continue. Does that an
swer your question?

Q. Under the conditions stated by you in your last answer,
would that agreement which you say you had with A man
have continued as much as five years, if necessary?
A. If Mr. Arnall and I chose to work together to try to
sell Dr. Coleman a house over that length of time, yes,it would
have continued but if Arnall had come up to me and said
"Wallerstein, let us forget ahout it; I am tired of working
and let's call it off", then our contract would have terminated
but in the lack of such cancellation of contract and in view

of the fact that we were actively working, he and I, our con
tract continued just so long as we wanted to work together
under the contract.

q>. State what conversation with Arnall you had with refer
ence to selling the Finlayson home to Dr. Coleman between

October 1, 1931, and approximately April 1, 1932, if you had
any such conversations during the period I have named?
A. Ton mentioned the date of October 1, 1931. The ar
rangement that I had mth Mr. Arnall was before that date

when we first started to work on Dr. Coleman which was in

the summer of 1931 and not in October, 1931. The other date
which you specified—^what date did you specify?
Q. I said on or about April 1, 1932.
A. I don't know any specific date I have for

page 121 J- these conversations but I say during the spring
of 1932, and if you want to coincide your date with
this date I will answer your question. Do you want me to con
tinue now?

Q. If you have anything to say.

A. I am asking you. You said April, 1932. I am asking vou
do you mean that when I refer to the spring of 1932? I'am
not willing to say it was on or about April 1st, 1932, but I
will say during the spring of 1932 when it appeared that we
could not make an exchange between the Finlayson home
and the Coleman home, then it was that I told Mr. Arnall I
had two other houses that I wanted to offer to Dr. Coleman

and they were the "Blue Shingles", belonging to Mr. Evans,
and the Hodges home which is next to Dr. VanderHoof.

Q. Will you state, as near as you can, the first interview
you had with Arnall in the summer of 1931 about this mat
ter?

A. It was in the summer of 1931. It was shortly after Dr.
C. C. Coleman had married and when that date was I can't
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tell you but I think it was sometime after June, 1931. I
wouldn't be sure. It might have been July.
By Mr. Satterfield:

Q. In the summer of 1933 you said that Arnall sent you to
see Mrs. VanderHoof and you would not go to Mrs. VanderHoof because of your membership on the Board
page 122 } of the Red Cross.
A. Arnall didn't send me. We agreed among
ourselves.

Q. Well, you agreed you wouldn't go and you went to see
Dr. VanderHoof instead?
A. Yes.

Q. You went, did you, to see whether or not they would
be possibly interested in buying the Finlayson property?
A. Well, the Finlayson home at that time, you know, was
owned by Mr. Gray.

Q. And you testified a moment ago that Mr. Amall had
just told you that Mr. Gray would sell it?

A. Yes, I just wanted to correct you. The house was then
owned by Mr, Gray.

Q. I am talking about the time after you had talked to
Arnall and you say that Arnall told you Gray would sell the
piece of property?
A. Yes, that is right.

Q. You agreed to go to see the VanderHoofs. You wouldn't
go to see Mrs. because of your Red Cross membership but
you went to Dr. VanderHoof?
A. Yes.

Q. That was about selling the Finlayson property, wasn't
it?
A. Yes.

Q. You said a moment ago you didn't ask him anything
about the Finlayson property; you asked him
page 123 [■ about the Hodges property?
A.Ispoke to him about the Hodges property

andI spoke to him,Ithink, about the Finlayson property
too but the object of the visit was to see if Dr. VanderHoof

could tell me how the Colemans felt at that time about buying
any property.

Q. Didn't you state in answer to questions propounded by
counsel for the complainant on your direct testimony that you
did not mention anything about the Finlayson property but
confined your remark only to the Hodges property?
A.IbelieveIdid. Ithink that is correct. IsaidIdidn't
remember exactly what that conversation was but the object
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of the visit was to find out whether Dr. and Mrs. Coleman

were still actively interested in buying a home in Westhampton and we wanted to see how Mrs. Coleman felt about the

Hodges home so as to be able to concentrate on the home
which she liked.

Q. Isn't it a fact that when you finally came back to Mr.
Arnall and the property had been sold to Dr. Coleman that
he expressed great surprise at your claim that you were en
titled to any part of these commissions 1

A. No, that is not a fact. He didn't express surprise and
couldn't have because up to that particular day and for three
weeks prior to that day we were in conference aiid he was
telling me every intimate detail of the deal and

page 124

how it was progressing and what he was doing and
how he had both Mr. Gray and Mrs. Coleman run

ning after him, telephoning him each day instead of him go
ing after them, how it was that Mrs. Coleman was afraid
that the Trust Department of the State-Planters Bank would

not allow hjr to make a deal which involved the property
which was in trust in the estate of Putney, and all the other
intimate details.

Q. May I suggest that you are not answering the question
I asked you. I don't mean to cut you off but I am trying to
simplify this thing. I only asked you if Mr. ArnaU di^'t
express surprise when you came in to request a part of these
commissionsf
A. No.

Q. Didn't Mr. Arnall state to you when you came to ask
about the sale of the property to Dr. Coleman that he was

surprised that you had any idea of claiming any part of the
commissions in view of the fact that he told you in the begin
ning that he had only an exclusive right to sell it for a few
months in 1931 and the two of you failing to make any sale
on that occasion, he considered the matter at and end?

A. You want a "Yes" or a "No" answer to that question
or do you want the reason?

Mr. Parker: Answer it anyway you want to.
By Mr. Satterfield:

Q. Answer it as briefly, to be fair to yourself,
page 125 ]■ as possible.
A. No, he didn't show any surprise because he
knew—

Q.Iam not asking you to argue it. I am asking you to
answer it?
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A. The answer is ''No".

Q. About the trip out to see the property in Glen Allen,
isn^t it a fact that you told Mr. Arnall that you had a piece
of property that you wanted to sell or trade with Ernest
Pox, the property being located in Glen Allen but that you
couldn't go out there and talk to a man named Gill who was
interested in it because your office had had a run-in with Mr.
Gill and you just couldn't make proper contact with him?
A. I refer you to my testimony given this morning in an
swer to that question. These are not the facts as you state.

Q. Had you had a run-in with Gill?
A. jNOj.we haven't had a run-in with Gill.
Q. I mean any Court proceedings or anything?
A. You want the story of what happened?
Q. Not in great detail but had you had any rub with Mr.
Gill that you thought maybe you would not be welcomed out
there or anything of that sort?

A. The City of Richmond was in a suit brought by Mr.
Gill, wherein Mr. Gill wanted to have the assess-

Ijage 126 }■ ment on his house reduced and we were called in
for expert testimony andIwas called on to give
that testimony for our concern. Igave whatIthought was
the value of Mr. Gill's house to the Court which was not con

ducive to Mr. Gill getting his reduction.
Q. Did he go out there for you to talk to Mr. Gill or did
he make an engagement to go to Gill?
A. Who are you talking about?
Q. Mr. Arnall.
A. Mr. Arnall said he made an engagement but the circum
stances that you have recited had nothing to do with the FoxTrevett deal.

RE-DIRECT EXAMINATION.

By Mr. Parker:
Q.Ihand you herewith a letter purported to be signed
by Morton G. Thalhimer addressed to John Bagby, President,
dated October 17, 1933. Do you recognize Mr. Thalhimer's
signature?
A. That is his signature.
Q. And that letter was sent on behalf of the firm to Mr.
John Bagby, President, was it not?
A. Yes, sir.

Q. Will you introduce that as your Exhibit No. 5?
A.Iwill.
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page 127[ Note: 'This paper was marked Wallerstein Ex
hibit No. 5, and is attached hereto.

Q. Without waiving objection to the questions pertaining
to the^ notice of motion by counsel for defendant, I will ask
you did you prepare the notice of motion which was filed in

the^ Law and Equity court in a previous action on tbis trans
action or did your counsel prepare that?
A. My counsel prepared that and I didn't see it.

Q. How long at a time do you work or do real estate agents
work on prospects before they are successful in closing
deals?

A. That is a very hard question to answer. Generally it
takes from one week to several weeks but I have known cases

of my own experience where I have worked on a prospect for
five and six years before I finally sold them a house.

Q. Do you think that is unheard of from the standpoint of
other real estate agents?

A. I shouldn't imagine it would be. It just depends on'how
they stick to a prospect.
Q. And how warm a prospect is?
A. Yes, sir. That can be said.

page 128 J-

The further taking of depositions in this case
was adjourned by agreement of all counsel, to 10

o'clock A. M., February 10, 1936, at the same place.
Notary Public.

page 129[ OFFICE OF MESSRS. CHRISTIAN, BARTON
& PARKER,

Richmond, Virginia, February 10, 1936.
Met pursuant to adjournment.

Present: Same parties as heretofore noted.
W. L. STAGG, JR.,

a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:

Examined by Mr. Parker:

Q. Will you please state your name and occupation?

A. W.L. Stagg, Jr., Secretary-Treasurer, Pollard & Bagby,
Inc.
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Q. How long have you been Secretary and Treasurer of
PoUard & Bagby, Inc.?
A. Since the 20th of September, 1933.

Q. Do you know anything about the amount involved in
the trade of certain properties belonging to Dr. and Mrs.
C. C. Coleman and property belonging to a Mr. Gray, known
as the Pinlayson house, in October, 1933?
A. You mean the purchase price and sale price?
Q. Yes.
A. No, sir.

Q. Do you know anything about the terms of the sale?
A. jNo, sir. This deal happened before I came with Pollard
& Bagby. I have a statement handed me by Mrs. Askin who
handles the settlements of sales,

page 130[

Q. Does that come under your department in

Pollard & Bagby, Inc.?
A. No, sir.

Q. Was this statement to which you have reference, Mr.
Stagg, taken from the books of Pollard & Bagby, Inc.?
A. No, sir.

Q. Have you examined your books to determine the amount
of commission that was payable in connection with this trans
action?
A. I have.

Q. In connection with the sale of the Finlayson house on
Gary Street Road which is listed here on the statement that
I am reading from at a total price of $58,500, will you state
what commissions were paid to Pollard & Bagby in connection
therewith?

A. I have the total as taken from the books, $4,375.00, on
the total deal.

Q. Will you refer to that statement and advise how much
was paid in connection "with the sale of the Finlayson house
on Gary Street Road?
A. $2,500.

Q. And how much was paid in connection with the sale
or exchange of the Goleman properties?
A. Apparently there are two properties in the

page 131 ]■ next commission, 3507 Seminary Avenue and the
Gloucester property, $1,875.
Q. Did Pollard & Bagby receive those two amounts, that
is $2,500 and $1,875?
A. Yes.

Q. Do you know what they did with the commissions after
they received them? Did they put them to their general ac-
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count or do they have them set aside in a special account or
what?

A. They were deposited in the general account.
Q. They have not been ear-marked with any trust or special
aijcount?
A. No.

Q. Will you state whether or not there are any charges
against those commissions such as expenses or advertisements
or anything of that sort?

A. No direct charges of which I have any knowledge.

page 132 1-

DR. L. J. WHITEHEAD,

a witness on behalf of the complainant, being
first duly sworn, testified as follows:

Examined by Mr. Parker:
Q. Doctor, will you please state your name?
A. L. J. Whitehead.

Q. What is your occupation?
A. Physician.

.

Q. Where do you have your office?
A. Professional Building.

'

Q. Richmond?
A. Richmond.

Q. Do you know Mr. Lester Wallerslein ?
A. I do.

Q. Do you know with whom he is associated?
A. I do.

Q. Who?
A. Morton G. Thalliimer.

Q. And do you know what business Mr. Wallerstein is in?
A. Real estate business.

Q. And how long have you known Mr. Wallerstein?

A. For a number of years, seven or eight—possibly ten.
Q. Would you say casually or rather intimately? .

A. Mr. Wallerstein has been a patient and he has been in
the office from time to time and I have seen him at frequent
intervals over a period of a number of years,

page 133 \

Q. Have you ever had any discussions or con
versations with Mr. Wallerstein relative to his

business?

A. I did have some on several occasions. I have known
some people who were probably in the market for real estate

and Mr, Wallerstein has asked me did I know who they were
at the time and I said I could give him some idea maybe of
some of my friends or acquaintances who were in the market
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and he could ask them if they would mind showing him their
property or getting in contact with them.
Q. In other words, you have from time to time furnished
him with a list of prospects or a prospect?
A. A probable prospect.
Q. Do you remember any particular conversation or con
ference that you had with Mr. Wallerstein about the summer
of 1931, and, if so, what was it?
A. He was speaking at the time about some prospect.
Mr. Montague: Don't tell what he told you. I do not want
the witness to quote him.
A. I told him that I understood that Dr. Coleman was to

be married or had just been married and would probably be
a good prospect for some real estate at that time, and hav
ing mentioned to one of my other friends or having been
talking to him about it or he talking to me in regard
to the Finlayson house, I asked him why he didn't contact
him and see what he could do with it.

page 134 }■

Q. What time do you put that?
A. Just before or just after the marriage of

Dr. and Mrs. Coleman.

Q. The present Mrs. Coleman?
A. The present Mrs. Coleman, yes.
Q. Did Mr. Wallerstein appear to be interested in your sug

gestion or did he appear otherwise?
A. He did appear to be interested, yes.
Q. Is your office in the same building with that of Dr. C.
C. Coleman?
A. It is.

Q. Is that the Dr. Coleman to which you have reference?
A. It is.

Q. At that time did you learn from Mr. Wallerstein
whether or not he personally knew Dr. Coleman?
A. ThatIdon't know. I wouldn't say that. I wouldn't
say whetherIknew that he knew him or didn't know him.
Q. Do you know where Mr. Wallerstein went after he left
your office? Did you see him again?
A. Yes,Idid and he said he had been up to see Dr. Cole
man.

Q. Wliere did you see him?
A. In the building, I thinlc either in the drug store or
in the hall. He didn't come back in the office, so far as I
know. Iwouldn't say he did or didnT butIcan't

page 135 [■ recall those details.
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CROBS EXAMINATION.

By Mr. Montague:
Q. Yon can't fix that date, whether it was a week or two
weeks or three weeks after Dr. Coleman married?

^ A. I couldn't tell you exactly what day it was to save my
life, Mr. Montague, but just about that time is the only thing
I could say.

ETHEL TREVETT SUTTO.N,
a witness on behalf of the complainant, being first duly sworn,
testified as foUows:

Examined by Mr. Parker:

Q. Mrs. Button, will you please state your name and where
you live?

A. Ethel Trevett Button, 3231 Edgewood Avenue.
Q. Mrs. Button, do you know Mr; Lester WaUerstein?
A. I do.

Q. Did he ever come out to your house in connection with
any property owned by you or any of your people?
A. He came out there in connection with a piece
page 136 }• of property my mother owns.
Q. Where is that?
A. In Glen Allen.

Q. Did anyone come with him?
A. Mr. Arnall came with him.
Q. Mr. C. I. Amall?
A. Yes.

Q, Did you know Mr. Arnall before that time?
A. No,I did not.
Q. Had you ever had any dealings with Mr. Arnall before
he came out there with Mr. WaUerstein?
A. No.

Q. You say these two gentlemen came out to your house
about your mother's property in Glen Allen. Can you set the
time when they came out to your house approximately, that
is the month or year?

A. It was when we had a big rain storm one summer about
August..
Q. Was it in 1932, '33 or '34 or when?

A. Year before last, I think.
Q. This is 1936.

A. I don't know whether it was '33 or '34.

Q. Maybe I can help your memory. In your previous tes

timony in the trial of this case in the Law and Equity Court,
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Part Two, which was had in the fall of 1934, you
page 137 [■ said it was the last year.
A, Well, it was '33.
Q. It was 1933?
A. 1933.

Q. And you think it was when we had the big rain in. the
summer time?

A. Yes,Iknow it was.

Q. What was the discussion that they had with you about
ycur niother's property?

A. Trying to trade it for some property in Kichmond—
Ginter Park.

Q. In the course of the conversation who did the talking?
Was Mr. Arnall the one doing the talking or Mr, Wallerstein
or all of you?
A. All talking,

Q; Do you know whether that resulted in any deal between
your mother's house and the Ginter Park property?
A, It did not.

Mr. Montague: Counsel for defendant move the Court to
strike the entire testimony of this witness on the ground that
it is incompetent and irrelevant to the issue in this case.
page 139 [

L. S. EVANS,

a witness on behalf of the complainant, being
first duly sworn, testified as follows:
Examined by Mr, Parker:

Q. Mr. Evans, will you please state your name and where

you live ?
A. L. S. Evans. My present address is 1814 Grove Ave
nue.

Q. Where were you living in 1932 and '33, Mr. Evans?

A.Iwas living in our place in Henrico County, known as
*'Blue Shingles".

Q. Do you know Mr. Lester Wallerstein?
A. Yes.

Q. Approximately how long have you known Mr. Waller

stein?

A. Oh, several years. Idon't know precisely.
Q. In the spring of 1932 did Mr. Arnall and Mr, Waller
stein come out to see you and talk about the sale of "Blue
Shingles"?
A. They did come to "Blue Shingles".
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Q. Do you remember whether it was relative to a possible
sale of the place or not?
A. Yes.

Q. Was there any particular person discussed by Mr.
Amall and Mr. Wallerstein as to whom the property might
be sold?

A. They had in mind to sell it to Dr. C. C. Coleman.

Q. After that conference in the spring of 1932
page i40 )■ did either Mr. Wallerstein or Mr. Arnall come
back in the near future or shortly thereafter to
see you?

A. As well asIrecollect, the next visit was with the Colemans and Mr. Amall. Iwouldn't say they came in the same
automobile but the Colemans came out and Mr. Amall came

out. Idon't recall whether they were together or in separate
cars but they did come—^Dr. and Mrs. Coleman.
Q. Prior to the visit that Mr. WaUerstein and Mr. Arnall
paid you, had you talked with either Mr. Morton G. Thal-

liimer or Mr. Wallerstein relative to the value of your place
and any other matters concerning your place ?

A. Mr. Thalhimer had been to the place, not for the pur
pose of selling it but to look it over. We wanted his opinion
on it and he asked,Ithink, at that time about what we thought
it was worth and we asked him. My recollection is he stated
around $150,000. That was some years prior to this inci
dent but he was not authorized to list the place or to solicit
the sale of it and nothing between that time and this occur
rence with the Thalhimer firm, to the best of my recollection,
occurred with respect to selling the place.

Q. Your property,*as a matter of fact, wasn't listed for

sale anywhere, was it, Mr. Evans?
A. It wasn't listed then.

Q. That is what Imean. In connection with that conver

sation that you and Mr. Wallerstein and Mr.
page 141 }■ Amall had and in connection with the visit that
Mr. Arnall made subsequent thereto with the Colemans, was there a deal ever consummated between the Colemans and yourself?
A. No, no deal was consummated.

Q. Do you remember whether there was any particular
Ihing that was objectionable?

A. Well, they looked the place over and were very pleased
with it apparently but they owned other property, including
a country place at Gloucester, and their property would have
to be traded, asIremember, and we weren't interested in

doing that. He owned the city property and the Gloucester

place and we were not interested in the Gloucester place
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and the matter didn't come to a head. It was dropped. I

don't think that any definite price at that time was discussed.
Q. Prior to the time that Mr. Arnall came out with Mr.
Wallerstein to discuss this matter with you, did you Imow
Mr. Arnall?

A. I hadn't had any transactions with Mr. Arnall. I had
seen him in the office of Pollard & Bagby to which I went at

different times, more particularly to see Mr. Jim Pollard.
Q. What was your business with Mr. Jim Pollard?
A. I went to see Mr. Pollard in connection with a mort

page 142 [■

gage we wished to place and which he negotiated,
Q. Will you state whether or not after the visit
of Mr. Arnall and the Colemans, which did not re

sult in a deal, there was any other visit from either Mr.
Wallerstein or Mr. Arnall during the course of that year, that
is 1932?

A. Well,Iwouldn't be definite about dates.

Q. The Finlayson house, the testimony will show in this
case, was sold to Mr. Gray in the spring of 1933. You read
about it,Isuppose, did you not?
A. Yes,Iread about it.

Q. After the sale of the Finlayson house in the spring
of 1933 did you have any conference with either Mr. Waller
stein or Mr. Arnall relative to your place, ''Blue Shingles"?
A. After the sale of the Finlayson house to whom?
Q. To Mr. Gray?
A. Yes.

Q. With whom did you have that conversation?
A. Ihad a conversation with Mr. Arnall alone.

Q. Did you go to his office or did 4ie come out to your
place ?

A. He came to "Blue Shingles" and talked to me and Mrs.
Evans.

Q. And what was the nature of that conversation?
A. Well, we discussed real estate values in general and
the Colemans as prospects to be revived and that was about
all. Mr. Arnall at that time wasn't very optimistic

page 143 J- on real estate andIdon't blame him—^it wasn't

doing so well—so it didn't look like there was very
much to be expected on our part and we didn't get any

where.

Q. Was that prior to the time that the Finlayson house
was sold again by Mr. Gray to Dr. Goleman?
A. That was prior to the sale of the Colemans, yes.
Q. Did that conversation result in any further visit from
the Colemans or any further negotiations ?
A. No, no more.
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Mr. Montague: Counsel for defendant move to strike the

entire testimony of this witness as incompetent and irrelevant
to the issue in this case.

T. J. FABLEY,

a witness on behalf of the complainant, being first duly swom,
testified as follows:

Examined by Mr, Parker:

Q. Mr. Parley, you are Mr. Thomas J. Farley, I believe?
A. Yes.

Q. You are now connected with Laburnum Realty Cor
poration?
A. Yes.

page 144

Q. In 1932 and 1933 I believe you were con
nected with Morton G. Thalhimer,Inc., as a sales

man?

A. Yes.

Q. Where was your desk in Morton G. Thalhimer*s?
A. I had number one desk and Mr. Wallerstein had num
ber two desk.

Q. That is Mr. Lester Wallerstein?
A. Yes.

Q. How far apart are those desks?
A. About three feet.

Q. During the period of August or September of 1933 did
you ever see Mr. C. I. Arnall at Mr. Wallerstein»s desk in
Morton G. Thalhimer's?

A. Yes, sir, in August, 1933.
Q. Did you overhear any part of the conversation?
A. No.

Q. Do you remember how many times you saw him there?
A. If I remember right, about three times.
Q. And that was in August, 1933?
A. Yes.

Q. But you didn't hear any part of the conversation?
A. No, sir.

Q. You know Mr. C. 1. Arnall, do you not?
A. Yes.

Q. Did you ever ask Mr. Arnall what the conversation was
about?
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A. No, sir.

Q. Did he ever make any statement to you as
to what it was about?
A. No.
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Mr. Montague: Counsel for defendant move to strike the
entire testimony of this witness as incompetent and irrelevant
to the issue in this case.

MORTON G. THALHIMER,
a witness on behalf of the complainant, being first duly sworn,
testified as follows:

Examined by Mr. Parker:
Q. Will you please state your name and occupation, Mr.
Thalhimer?

A. Morton G. Thalhimer, real estate agent.
Q. Are you connected with Morton G. Thalhimer, Inc.?
A. Yes, sir, I am President of it.

Q. Were you connected with the corporation in the years
1932 and 1933?

A. Yes, sir, I was President during those years.
Q. How long have you been in the real estate business,
Mr. Thalhimer?

page 146 }►

A. Since 1911.
Q. And where have you been in the real estate

business since that time?

A. Richmond, Virginia.

Q. Are you generally familiar with the customs and usages ■
prevailing in connection with the transactions by and between
real estate agents?
A. Yes.

Q. Can you state whether those customs and usages now
prevailing are the same as they were during the years 1931,
'32 and '33, in and about the City of Richmond?
A. Yes, they are.
Q. Mr. Thalhimer, do you know Mr. C. I. Arnall?
A. Yes,Ido.

Q. Approximately how long have you known him?
A.Iwould say at least ten years.

Q. During the summer of 1933, particularly during the

period of July, August and September of that year, do you
remember whether you ever saw Mr. C. I. Arnall in the office
of Morton G. Thalhimer, Inc., and in conference with Mr.
Lester Wallerstein?

A. Yes,Idid see him in the office.
Q. And during that period approximately how many times
did you see him in the office?

A.Iwould say at least three or four times.
Q. Did you take part in any conversation that

page 147 }■ was going on between Mr. Arnall and Mr. Wal
lerstein?
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A. Not that I can recollect, no.

Q. Did you overhear any of the conversation going on be•tween them?

A. No,I don't think so. I couldn't be positive about that.
I knew what they were talking about but I don't recollect
taking part in it or paying any attention to the conver
sation between them.

Q. Did either Mr. Bagby or Mr. Amall disclose to you
at that time or later the nature of the conversations that

were being had between Mr. Wallerstein and Mr. Arnall?
A. My only recollection about that is that Mr, Arnall
stopped me on the street and said he and Lester were work

ing on a very good deal but I wouldn't be absolutely posi
tive as to the exact time or date. That is just a recollection.
I couldn't swear it was in '33 or '32. I know one time prior
to the controversy between us Mr. Amall did state that he

and Lester were working on a transaction which they hoped
to consummate.

Q. But you cannot recollect that either Mr. Bagby or Mr.
Arnall made any definite statements to you as to the nature
of the conversation during those times that you saw him
there in the summer of 1933?

A. No, I couldn't state that. I don't think I talked to
Mr. Bagby about the matter at all until it became

page 148 }■ a controversial one and any talkIhad was with
Mr. Amall was voluntary on Mr. Arnall's part
andImade no memorandum of it. It never occurred to me

there would be a difference andIhave no way of identifying
it. My memory isn't sufficiently good for me to state that it
was in 1933.

Q. After the controversy arose did you ever discuss this
matter with Mr. Bagby?
A. Yes,Idid.

Q. And did you make any offers relative thereto?
A. My recollection is thatIoffered to sit down with Mr.

Bagby and Mr. Amall and Mr. Wallerstein to try to see
if we couldn't get the matter ironed out and straightened
out to everybody's satisfaction. Mr. Bagby and myself were
always good business friends and personal friends and we both
regretted that there should be any misunderstanding.
Q. Was that offer accepted?
A. Mr. Bagby later told me that he had talked to Mr. Amall

and he saw no advantage of our discussing it, that he didn't
think we could get anj^here by doing so. My recollection
is that the four of us never got! together to discuss it.
Q. W.as any offer of arbitration made?
A. Yes, sir, we offered to arbitrate the matter with the Real
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Estate Exchange,I think. I wouldn't be positive
page 149 } of that but that is my recollection.
Q. You mean you wouldn't be positive of the
offer of arbitration?

A. I wouldn't be positive that the offer was ever made
in a firm way to arbitrate, although my impression is we dis
cussed it and it was agreeable to us to allow the matter to
be arbitrated, preferably by the Arbitration Committee of
the Richmond Real Estate Exchange.
Q. Was it ever arbitrated?
A. No.

Q. Has payment of the amount of the commissions which
is claimed to be due Morton Gr. Thalhimer, Inc., been de
manded of Pollard & Bagby since the controversy arose?
A. Yes.

Q. Has any portion of it been paid?
A. No, sir.
Q. The evidence in this case shows that in the summer or

early fall of 1931 Mr. Lester Wallerstein discussed with Dr.
C. C. Coleman the possibility of selling Dr. C. C. Coleman
a house in the west end of Richmond and particularly the
Finlayson house; that Dr. Coleman indicated that he might
be in the market for the purchase; that upon investigation
Mr. Wallerstein found that the Finlayson house was exclu
sively listed for sale with Pollard & Bagby, Inc. Mr. Wal
lerstein thereupon conferred with Mr. Arnall and it was
agreed between Mr. Arnall and Mr. Wallerstein
page 150 that they would work together in an effort to sell
Dr. Coleman the Finlayson house; that they did
so work together off and on until the spring of 1932, when it
became apparent that they could not effect a deal between
Dr. Coleman and the Finlaysons; that at that time Mr. Arnall
and Mr. Wallerstein agreed that if the Finlayson deal could
not be put through, that they would make an effort to sell
Dr. Coleman some other house in the west end of Richmond,
and particularly try the sale to him of a place called "Blue
Shingles", belonging to Mr. Evans and the Hodges house,
both of which houses were listed for sale with Morton G.

Thalhimer, Inc., that thereafter they contacted the Colemans
with reference to "Blue Shingles" and with the possibility
of the Hodges house, and that on at least one occasion the
Colemans were taken out to go over and examine "Blue
Shingles''; that apparently no deal could be made on either
of those properties and that the matter continued along in a
rather indefinite manner until the spring of 1933; that in
the spring of 1933 the Finlayson house was sold by the Finlay
sons to one Mr. Gray, and that thereafter Mr. Wallerstein in-
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quired of Mr. Arnall, whose firm had sold the Finlayson
house to Mr. Gray, as to whether Mr. Gray, the new pur
chaser, would be interested in a sale to the Colemans; Mr.
Arnall stating that he did not think he would be. There
upon, and still in the spring of 1933, it was again

page 151 } discussed between Mr. Arnall and Mr. Wallerstein as to whether the Colemans would be in

terested in any other house in the West End as long as the
Finlayson house had been definitely sold to a third party.
Negotiations of a small amount were carried on until the
summer of 1933, at which time it became apparent that Mr.
Gray would be interested in disposing of the Finlayson house
and an attempt was made by Mr. Arnall to bring the Cole
mans and the Grays together. Mr. Wallerstein during this
time had offered to take a more active part in the work in

the case but had been told by Mr. Arnall that he, Mr. Amall,
was handling the matter very smoothly and would suggest
that Mr. Wallerstein do nothing further about it; that in
the fall of 1933, probably October, a deal was consummated
between the Colemans and Mr. Gray whereby the Finlayson
house was sold to Dr. Coleman and certain of Dr. Coleman's

property and Mrs. Coleman's property was sold to Mr. Gray.
The deal was consummated and closed. Commissions were

paid. Under the regular customs and usages prevailing in

the City of Richmond'now and at that time, will you state
under the circumstances that 1 have outlined whether the com

missions that were paid in connection with this deal should
have been divided between Mr. Arnall and Mr. Wallerstein

or whether they should have been paid solely to either Mr.
Arnall or Mr. Wallerstein?

A. 1 take it in that last part of the question,
page 152 }- Mr. Parker, when you say "whether the commis
sions should have been paid to Mr. Arnall or Mr.
Wallerstein or both of them", that you mean their firms?
Q. Yes.

A. That is Pollard & Bagby and Morton G. Thalhimer,
Inc.?

Q. Yes.
. A. It is my opinion that under the usual and well estab
lished customs that have prevailed in Richmond between real
estate agents the commissions should have been divided be

tween Pollard ^ Bagby and Morton G. Thalhimer, Inc., and
1 base that on the fact that where one agent is cooperating
with another, whether it be for sale, lease or a mortgage loan,
the custom has always been when one agent introduced the
prospect to the other agent that the two firms would partici
pate in the division of the commissions that would arise out
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of.sucli an introduction. I can illustrate that. For example,
we had another case, incidentally with Pollard & Bagby, where
Mr. Jim Pollard introduced me to an official of the Western
Union and he told me that Western Union wanted to rent some

quarters, all of which I knew and, incidentally, I knew the
official he introduced me to, and quite a long period elapsed
between the introduction and the closing of the lease, dur

ing which time Mr. Jim Pollard did absolutely nothing in the
negotiations at all. The negotiations were complicated, re
quired trips to New York, special plans being
page 153 [• drawn and it was a very much later date when
the lease was closed, and we wrote Pollard &

Bagby's name in the commission clause, which total commis
sions involved a sum in excess of $35,000.

Q. Is that the office of the Western Union on 7th Street?
A. Yes, and there are many cases I could cite of similar
incidents where one agent has introduced a prospect to an

other agent or discussed a deal or suggested a deal, and I
donT personally think there is any question about the custom
being well established that the agents would divide the com
missions.

(No Cross examination.)
D. C. HANCOCK,

a witness on behalf of the complainant, being first duly sworn,
testified as follows:

Examined by Mr. Parker:

Q. Mr. Hancock, state your name and occupation?
A. D. C. Hancock, Realtor.

Q. How long have you been in the real estate business?
A. Thirty years.

Q. Where have you been in business most of that time?
A. All of that time with the firm of Elam &

page 154 }■ Punsten.
Q. In the City of Richmond?
A. In the City of Richmond.

Q. Are you in any way connected with either of the liti
gants in this case, that is Morton Gr. Thalhimer, Inc., or
Pollard & Bagby, Inc.?
A.I am not.

Q. Are you familiar with the general customs and usages
prevailing in the City of Richmond as to transactions by

real estate agents and between real estate agents in the city?
A.Ithink so.

Q. Would you say whether or not those customs and usages
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that now exist are about the same or substantially the same
as they were during the years 1931, '32 and '33?
A. There have been no changes in all the years that I
have been in the business.

Q. I am going to ask you a long question and would like
for you to listen very carefully; The evidence in this case
shows that in the summer or early fall of 1931 Mr. Lester

Wallerstein discussed with Dr. C. C. Coleman the possibility
of selling Dr. C. C. Coleman a house in the west end of Rich
mond and particularly the Finlayson house; that Dr. Cole

man indicated that he might be in the market for the pur
chase; that upon investigation Mr. Wallerstein found that the
Finlayson house was exclusively listed for sale with Pollard
& Bagby, Inc. Mr. Wallerstein thereupon con-

page 155 \ ferred mth Mr. Arnall and it was agreed between
Mr. Arnall and Mr. Wallerstein that they would
work together in an effort to sell D. Coleman the Finlayson
house; that they did so work together off and on until the
spring of 1932, when it became apparent that they could not
effect a deal between Dr. Coleman and the Finlaysons; that
at that time Mr. Aniall and Mr. Wallerstein agreed that if the

Finlayson deal could not be put through, then they would
make an effort to sell Dr. Coleman some other house in the

west end of Richmond, and particularly try the sale to him
of a place called "Blue Shingles", belonging to Mr. Evans
and the Hodges house, both of which houses were listed for

sale with Morton G. Thalhimer, Inc., that thereafter they con
tacted the Colemans with reference to "Blue Shingles" and
with the possibility of the Hodges house, and that on at least
one occasion the Colemans were taken out to go over and
examine "Blue Shingles"; that apparently no deal could be
made on either of those properties and that the matter con

tinued, along in a rather indefinite manner until the spring of
1933; that in the spring of 1933 the Finlayson house was
sold by the Finlaysons to one Mr. Gray, and that thereafter
Mr. Wallerstein inquired of Mr. Arnall, whose firm had sold

the Finlayson house to Mr. Gray, as to whether Mr. Gray, the
new purchaser, would be interested in a sale to the Colemans;
Mr. Arnall stating that he did not think he would

page 156 } be. Thereupon, and still in the spring of 1933,
it was again discussed between Mr. Arnall and
Mr. Wallerstein as to whether the Colemans would be in

terested in any other house in the West End as long as the
Finlayson house had heen definitely sold to a third party.
Negotiations of a small amount were carried on until the
summer of 1933, at which time it became apparent that Mr.

Gray would he interested in disposing of the Finlayson house
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and an attempt was made by Mr. Arnall to bring the Colemans and the Grays together. Mr. Wallerstein during this
time had otfered to take a more active part in the work in

the case but had been told by Mr. Arnall that he, Mr. Arnall,
was handling the matter very smoothly and would suggest
that Mr. Wallerstein do nothing further about it; that in the
fall of 1933, probably October, a deal was consummated be
tween the Colemans and Mr. Gray whereby the Finlayson
house was sold to Dr. Coleman and certain of Dr. Coleman*s

property and Mrs. Coleman*s property was sold to Mr. Gray.
The deal was consummated and closed. Commissions were

paid. Under the regular customs and usages prevailing in
the City of Richmond now and at that time, will you state
under the circumstances that I have outlined whether the com

missions that were paid in connection with this deal should
have been divided between Mr. Arnall and Mr. Wallerstein

or whether they should have been paid solely to either Mr.
Arnall or Mr. Wallerstein?

A. The payment of commissions as between

page 157 } firms rather than between any individuals; that is
any division of commissions would take place be
tween Pollard & Bagby, Inc., and Morton G. Thalhimer, Inc.
This is under the rules of the Virginia Real Estate Commis
sion.

Q. Bearing in mind the facts of that question and substi
tuting for Mr. Wallerstein and Mr. Arnall the two firms,
Morton G. Thalhimer, Inc., and Pollard & Bagby, Inc., what,

in your opinion, would the custom and usage have been rela
tive to that commission?

A. A split between the two firms of fifty-fifty, based on the
statements just read to me.

Q. In asking that question, Mr. Hancock, I observed a

slight error in the statement that both ''Blue Shingles" and
the Hodges home were listed for sale with Morton G. Thal
himer, Inc. So far as the record discloses, Morton G. Thal
himer, Inc., knew that this property, "Blue Shingles", could
be purchased but there had been no actual listing of the prop
erty for sale with any agent in the City of Richmond. Would
that alter your opinion in this case?
A. So far as offering of any other property to Dr. Coleman
is concerned, in my opinion it would have no bearing on the
sale of the Finlayson house to Dr. Coleman. It was a mat

ter of cooperation between two agents on the particular prop
erty that their previous negotiations led up to itspage 158 }• sale.

Q. Have you ever held any position with the
real estate exchange of the City of Richmond?
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A. The Bicbmond Real Estate Exchange—^I was president
in 1934.

(No Cross Examination.)
ERNEST L. FOX,

a witness on behalf of the complainant, being first dnly sworn,
testified as follows:

Examined by Mr. Parker:

Q. Mr. Fox, you are Mr. Ernest L. Pox, I believe?
A. Yes, sir.

Q. And you are a general contractor and builder, are you
not?

A. Yes.

Q. Where do you live, Mr. Fox?
A. 3221 Brook Road.

Q. Do you know Mr. Lester Wallerstein?
A. Yes.

Q. Approximately how long have you been knowing him?
page 159

A. Ten years or more,
Q. Do you know Mr. C. I. Arnall?
A. Yes.

Q. It has been testified here that Mr. Arnall and Mr. Wal

lerstein came out to your house in Ginter Park some time

in August, 1933, to discuss with you a possible sale or dis
posal of your house. Do you have any recollection of that
visit?
A. Yes.

Q. Do you know about what time of day it was?
A. About midday. It was very rainy.
Q. And what was the nature of that visit?
A. As far as I could learn, Mr. Arnall was interested with

Mr. Wallerstein in a piece of property known as the Trevett
Farm or something up near Glen Allen and they wanted
to trade my house for it. I presume that is the visit. That
was the only thing mentioned.

Q. And who took the leading part of the conversation,
do you know? Was it you or Mr. Wallerstein or Mr. Amall?

A. Well, I showed Mr. Arnall and Mr. Wallerstein through
the house. Mr. Amall didn't say much and Mr. Wallerstein,
I presume, was the spokesman.
Q. You say you carried them through the house?
A. Yes.

Q. What was your understanding as to the two gentlemen,
Mr. Wallerstein and Mr. Arnall, at that time, that they were
working separately or together on that deal?
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A. Well,I can't say I had any particular under

standing. I presumed that they were interested
in it together as Mr, Arnall was with Mr. Wallerstein.
Q. Was your house listed with anybody for sale?
Q. With whom?
A. Elam ^ Punsten and Morton G. Thalhimer, and I said
something to Mr. Evans of Pollard jfe Bagby at that time.
I hadn't listed it with Pollard & Bagby.
Q. Did a deal ever result from that conversation as to the
trade of your house for the Trevett property in Glen Allen?
A. Not mine,no.

Mr. Montague: Counsel for defendant move the Court
to strike the entire evidence of this witness as incompetent
and irrelevant to the issue in this case.

page 161 \

HENRY S. RAAB,
a witness on behalf of the complainant, being first
duly sworn, testified as follows:

Examined by Mr. Parker:
Q. Mr. Raab, will you please state your name and occu
pation?
A. Henry S. Raab, Realtor.
Q. How long have you been in the real estate business?
A. A little over twenty years.
Q. And where?
A. In Richmond, Virginia.
Q. Are you generally familiar with the usages and customs
prevailing in the City of Richmond as to transactions by real
estate agents and between real estate agents?
A. I am.

Q. Will you state whether or not those useiges and cus
toms which now prevail are substantially the same that pre
vailed during the 3'^ears 1931, 1932 and 1933?
A. They are.
Q. The evidence in this case shows that in the summer or
early fall of 1931 Mr. Lester Wallerstein discussed with Dr.
C. C. Coleman the possibility of selling Dr. C. C. Coleman a
house in the west end of Richmond and particularly the Finlayson house; that Dr. Coleman indicated that he might be in
the market for the purchase; that upon investigation Mr.
Wallerstein found that the Pinlayson house was exclusively
listed for sale with Pollard & Bagby, Inc. Mr.

page 162 [- Wallerstein thereupon conferred with Mr. Arnall
and it was agreed between Mr. Arnall and Mr.
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Wallerstein that they would work together in an effort to
sell Dr. Coleman the Finlayson house; that they did so work
together off-and on until the spring of 1932, when it became
apparent that they could not effect a deal between Dr. Coleman and the Finlaysons; that at that time Mr. Arnall and Mr.

Wallerstein agreed that if the Finlayson deal could not be
put through, then they would make an effort to sell Dr. Cole-

man some other house in the west end of Richmond, and par
ticularly try the sale to him of a place called "Blue Shingles",
belonging to Mr. Evans and the Hodges house; that there
after they contacted the Colemans with reference to "Blue

Shingles" and with the possibility of the Hodges house, and
that on at least one occasion the Colemans were taken out

to go over and examine "Blue Shingles"; that apparently no
deal could be made on either of those properties and that
the matter continued along in a rather indefinite manner until

the spring of 1933; that in the spring of 1933 the Finlayson
house was sold by the Fiidaysons to one Mr. Gray, and that
thereafter Mr. Wallerstein inquired of Mr. Arnall, whose
firm had sold the Finlayson house to Mr. Gray, as to whether
Mr. Gray, the new purchaser, would be interested in a sale to
the Colemans; Mr. Arnall stating that he did not think he
would be. Thereupon, and still in the spring of
page 163 ^ 1933, it was again discussed between Mr. Arnall
and Mr. Wallerstein as to whether the Colemans

would be interested in any other house in the West End as

long as the Finlayson house had been definitely sold to a
third part5\ Negotiations of a small amount were carried

on until the summer of 1933, at which time it became ap
parent that Mr. Gray would be interested in disposing of the
Finlayson house and an attempt was made by Mr. Arnall
to bring the Colemans and the Grays together. Mr. Waller

stein during this time had offered to take a more active part
in the work in the case but had been told by Mr. Arnall that
he, Mr. Arnall, was handling the matter very smoothly and
would suggest that Mr. Wallerstein do nothing further about
it; that in the fall of 1933, probably October, a deal was con
summated between the Colemans and Mr. Gray whereby the
Finlayson house was sold to Dr. Coleman and certain of Dr.

Coleman's property and Mrs. Coleman

property was sold

to Mr. Gray. The deal was consummated and closed. Com

missions were paid. Under the regular customs and usages
prevailing in the City of Richmond now and at that time, will •
you state under the circumstances that I have outlined whether

the commissions that were paid in connection with this deal

should have been divided between Morton G. Thalhimer, Inc.,
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and Pollard & Bagby, Inc., or whether they should have been
paid solely to either one of these firms?
A. They should have been divided.between the
page 164 }- two real estate offices.
Q. Will you state as briefly as possible, Mr.
Raab, why you say the custom and usages would require a
division of the commissions?

A. In the first plac.e, from the testimony Mr. Lester Wal
lerstein of the firm of Morton G. Thalhimer, Inc., was the

procuring cause in securing the interest of the party who
finally purchased the property and in securing the interest
in the customer he did what is commonly understood and used

in real estate practice as earned half of the commission pro
vided that he did within reason all that was requested of him

in the way of cooperating with the agent who represented the
owner of the property for sale.

Q. Will you state whether or not you are in any wise con
nected with either Morton G. Thallumer, Inc., or Pollard &
Bagby, Inc.?
A. Not connected in any way with either firm.
(No Cross Examination.)

page 165 } DR.DOUGLAS VANDERHOOF.
a witness on behalf of the complainant, being first
duly sworn, testified as follows:
Examined by Mr. Parker:

Q. You are Dr. Douglas VanderHoof, a physician of the
City of Richmond, are you not, sir?
A. Yes, sir.

Q. How long have you been located in Richmond?
A. Twenty-nine years.

Q. Do you know Mr. Lester Wallerstein?
A. Yes,I know him well.

Q. Approximately how long have you known him, would
you say?

A. Certainly eight years, maybe longer.

Q. During the years 1931, '32 and '33 do you recall Mr.
Wallerstein having had any conversations mth you relative
to Dr. C. C. Coleman purchasing or being a prospect for the

purchase of a house or houses in the west end of Richmond?
A. Very well, yes, sir.

Q. How many of those conferences or conversations do you
recall at the present time?
A. I recall two.
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Q. And can you give us any general idea as to the time
of the first conversation?

A. Yes, bocause it was several years ago, roughly three
or four years ago, and I looked up my offiee records just
now to see when Mr. Wallerstein's wife was under

page 165 [■ my professional care because it was during that
time that Ihad the conversation with him. He

was at my office on many occasions. She came to my office

on December 15, 1931, andI saw a good deal of her during
1932 soIwould place my first conversation with Mr. Wallerstein some time in 1932 on that basis.

Q.I don't want you to go into any detail but what was
the general nature of your conversation with Mr. Wallerstein?
A. Well, we Imew that Dr. and Mrs. Coleman were inter
ested in moving away from Ginter Park. Being close friends
of ours we hoped they might move out to Westhampton. I
remember very well the question that Mr. Wallerstein asked
me, if Dr. and Mrs. Coleman would be interested in the home

of Dr. J. AUison Hodges which adjoins my home on the west.
-Q. Do you remember the sale of the Pinlayson house to
Mr. Gray from Waverley?
A. Veiy well. They had been patients of mine and Mrs.
VanderHoof andIcalled on them after they bought the house
and moved in it—shortly afterwards.
Q. The testimony shows in this case that the Finlayson
house was sold to Mr. Gray some time in February or March
of 1933. The record also shows that Mr. Gray sold the house
eventually to Dr. Coleman some time either in September or

October, 1933. Bearing in mind those two dates, can you
place the time of your second conversation with

page 167 } Mr. Wallerstein?
A. AllIcan say is that it was a long time after
my first conversation, a matter of some months. It might
have been in the latter part of '32 or some time during '33.
Ican't put it any closer than that.
Q. The general nature of the second conversation that Mr.
Wallerstein had with you was about the Colemans also?
A. About Dr. and Mrs. Coleman, yes.

Q. And about the possibility of their buying out in the
west end of Richmond?
A. Yes.

Q. In order to clear up, if possible, this time element, can
you say whether the second conversation with Mr. Waller
stein was after the Finlayson house had been sold to Mr.
Gray or not?
A. Idon't thinkIcould.
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Mr. Montague: Counsel for defendant move the Court to
strike the entire evidence on this witness on the ground that
it is irrelevant to the issue involved in this case.

•page 168 [■ Ofl&ces of Messrs. Tucker, Bronson, Satterfield /So
Mays,

State Planters Bank Building, Richmond, Virginia,
March 16, 1936, at 2:30 P. M.

The taking of depositions in this cause was resumed, pur
suant to agreement of counsel, before C. L. Craig, Notary
Public, with the same parties present as heretofore noted.
C. I. ARNALL,

one of the defendants, being first duly sworn, was examined
and deposed as follows:

Examined by Mr. Satterfield:

Q. State your name and occupation, please?
A. C. I. Arnall, President Pollard & Bagby, Incorporated,
Richmond, Virginia, real estate.

Q. Is Pollard & Bagby, Incorporated, the defendant in this
action?
A. Yes.

Q. In connection with the matters alleged in the bill of
complaint, were you representing Pollard & Bagby?
A.Iwas.

Q. Were you authorized to represent Pollard & Bagby in
connection with these transactions?

A.I was, as salesman.

Q. What are your duties with the Pollard &
page 169 [ Bagby Corporation?
A. At this time?

Q. At that time?
A. Salesman.

Q. And you are,Ibelieve you said, President of the cor
poration now. Were you, in the summer of 1931, a real estate
salesman with Pollard & Bagby?
A.Iwas.

Q. Did Pollard & Bagby, in the summer of 1931, have for
sale that property located on West Cary Street, known as
the Finlayson property? '
A. It did.

Q. By and under what authority did Pollard & Bagby have
that property for sale ?
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A. Under an exclusive option for a limited time.

Q. I hand you this paper marked "Exhibit 6" and ask you
to state whether that is the authority under which Pollard

i& Bagby had the sale of the Pinlayson piece of property?
A. It was.

Mr. Satterfield: I wish to file that paper at this point.
(The paper was filed with this deposition, marked "Exhibit
6".)

page 170 [■

Mr. Parker: Counsel for plaintitf objects to
the introduction of the contract in evidence on the

ground that it is not relevant to the issues in the case. Both

sides admit that Pollard & Bagby had the exclusive agency
contract during the period stated in 1931, and further than
that, the contract is not relevant.

By Mr, Satterfield:

Q. What is the date of the option?

A. This option was given on the 24th day of June, 1931,
and expired on the 30th day of September, 1931, at 12 o *clock
noon.

Q. By whom is it signed?

A. Signed by the National Oil Company, Incorporated, Mr.
J. Lee Finlayson, President.

Q. In whose name did the title of the Pinlayson property

stand ?

A.
Q.
A.
Q.
A.

National Oil Company.
And it is signed by whom?
J. Lee Pinlayson, President.

Of the National Oil Company?
Of tlie National Oil Company.

Q. Did Pollard & Bagby have the exclusive right to sell

the Pinlayson property located at 5115 Caiy Street Road
under this option?

page 171 }

A. They did.
Q. Did you have any -dealings with Mr. Lester

Wallerstein with reference to the sale of the Pinlayson prop
erty under this option?

A. During the term of this option, probably in the lat

ter part of June or the first of July, Mr. Wallerstein came
to my office and said that he had a prospect who would be

interested in bujdng tlie Pinlayson property and he under

stood that we had the exclusive rights to sell it. At that

timeIwas in a little individual office in our building with

a roller-top desk andIhad a certain pigeon-hole in that desk
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I kept for options. I pulled this option out of that drawer
and showed it to Mr. Wallerstein and told him that I had

the exclusive rights to sell this property, and he read this
option word for word in my office. My reason for doing that
was that when you have an exclusive option on any property,

particularly when there are other people interested in it,
you have to be more than particular about the length of time
that you have got on the property. I reckon there were five
or six agents approached me during the time that I had this
option, asking to cooperate in the sale of same. I had dur
ing that time such men as Mr. Willie Eeed, Jr., interested
in the property. I had him out,there with his
page 172 } wife and also his father, who is now dead. I had
Mr. Bradford Walker and his wife during that

time, or I was working on them; I don't know whether they
were through it at that time. I had Mr. Wright Noble, an
other prospect on this particular property and one other
property, and Mr. Pete Knowles, with the Underwood Type
writer Company. With those people in mind, I felt it was
necessary to have an option as a protection to ourselves in
case we got to the point that one of these people were in
terested enough to make us an offer when other agents in
town were working on the same property, and for that reason,
and that reason only, I got this exclusive option for a limited
time,and that was the option that I had in my possession when
Mr. Wallerstein came into my office, and I explained to him
and was very emphatic in stating that we only had this op
tion until September 30, 1931, ninety days—^from June 24,
1931, to September 30, 1931. He read that option and we
talked probably some ten or fifteen minutes about the con
tents of the option.

Q. Can you state when it was that Mr. Wallerstein was
in your office talking to you about this matter?
A. My recollection would be, around about the latter part
of June or first of July, in that vicinity, 1931.
Q. You do not recall the specific date?
A. No,I do not.

Q. It was, however, during the life of the oppage 173 \ tion?
A. During the life of the option.

Q. You stated a moment ago that Mr. Wallerstein said
that he had a party whom he thought would he interested in
the purchase of the Finlayson property. Wliat was said as
to that?

A. Wlien Mr. Wallerstein came in and said he had a party

interested and, since we had the exclusive option, would we
cooperate with him, and I said,''Certainly, like we would do
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with any other agent, but I only have the property under
our control in so far as the life of this option." He under

stood that thoroughly. He said then that he had a party
that he thought would be interested, Dr. Coleman—Dr. 0. C.

Goleman. I told him at that time that I Iniew Dr. Coleman,
but that if we could sell Dr. Coleman during the life of the
o]Dtion, since we had the exclusive sale of it, I would be glad
to work with him, and that was thoroughly understood at
that time. I knew Dr. Coleman, had been knowing hiTn for
sometime, and knew his wife before Dr. Coleman married

her. I had occasion to discuss her properties in Gloucester
with Mr. Cunningham, who then was trust officer of the

Planters Bank and co-executor of the estate of Mr. Putney
Mr. Cunningham asked me on several occasions what I
thought the property at Gloucester was worth. I

page 174[ told him I thought twenty-five or thirty thousand
dollars would be all they would get for the prop
erty at that time, and they had set a value on the property,
I understood, at $40,000.
Q. Wlien was this conversation?

A. This conversation was prior to the time of the option
on the property that we had.

Prior to your receiving it?

A. Prior to the time of, receiving the option on the Finlayson property.

Q. Now, after your conversation which you have just de
scribed with Mr. Wallerstein, either in the last part of June
or in the first part of July, 1931, will you state what hapy)ened next in connection with the sale of the Pinlayson prop
erty?

A. If I recall correctly, I went with Mr. Wallerstein to Dr.

Coleman's home in Ginter Park. I did not go to his office
with him, I went to Dr. Coleman's home (that is a vague
recollection, I agree with you), and it was there we discussed

the question of whether they would be interested in buying
the Finlayson property—to Mrs. Coleman, and not Dr. Cole
man. After that time I made several attempts to get Mrs.

Coleman and Dr. Coleman to go through the Finlayson prop
erty. I never wms successful in getting Dr. Coleiinan to go
into the property at that time; however, I did get
page 175 }■ Mrs. Coleman to make an appointment to go look
at the property, andIwent out and picked Mrs.

Coleman up at Mrs. VanderHoof's home on Cary Street Road
and carried Mrs. Coleman and Mrs. VanderHoof to look at

the Finlayson property. That was probably a week or ten

days afterIfirst talked to Mr. Wallerstein in my office, dur

ing the term of my option.
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Q. Did you go, at any time shortly after your conversa
tion with Mr. Wallerstein in your office, to see Dr. Coleman
himself?

A. No, I did not.

Q. Did you talk with Dr.'Coleman at any time about it?
A. My recollection, I talked to Dr. Coleman on the phone
after carrying Mrs. Coleman out there, but I never could get
Dr. Coleman to go look at the property at that time.

Q. Did Mr. Wallerstein go with you and Mrs. Coleman and
Mrs. VanderHoof out to the Finlayson property?
A. He did not.

Q. What happened then? After Mrs. Coleman and Mrs.
VanderHoof looked at the Finlayson property, what hap
pened?

A. They did not buy the iDroperty. They decided they
were not interested, and the matter was dropped in so far as
the Finlayson property was concerned.
Q. Did Dr. Coleman make any statement about not want
ing to buy the property?

page 176[ A. Dr. Coleman intimated that he would not
be interested. He thought that with the house

he had over there,for the time being, he had better stay where
he was, he could live more economically, and he just cut me
off entirely in so far as buying the iFinlayson property.

Q. ^^en did you have that conversation with him?
A. That was during the life of the option.

Q. Then, you did talk to him during the life of the op
tion?

A. I talked to him over the telephone, but he did not go
to see the property.

Q. Do you recall whether you talked to him in your office
or over the phone?

A. I might have done either. I do recall I talked to him
and he told me he was not interested, he would stay where
he was.

Q. Why was Mr. Finlayson not with you when the Finlay
son property was shown to Mrs. Coleman and Mrs. Vander
Hoof?

A. I haven T the slightest idea other than Mrs. Coleman
called me on the phone and said that she could go at a cer

tain appointed time, and I made the appointment. It was
rather hasty—she called me up, maybe on an hour's notice,
and said, *'1 can meet you and look at this property at a cer
tain time.''

page 177

Q. Do you recall how long after your first con
versation with Mr. Wallerstein in your office about
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the Finlayson property it was before Mrs. Coleman went out
to look at the property?

A. No, I do not. I say, probably several weeks. It might
have been ten days, it might have been three weeks, but some
where in that neighborhood, ten days to two weeks or three
weeks.

Q. Was there any other transaction between you and Mr.

Wallerstein with reference to the sale of the Finlayson prop
erty between that time and September 30th, the date of the
expiration of the option?

A. On the Finlayson property? No, not to my knowledge.
Since they said tliey were not interested in it, the matter was
dropped so far as the Finlayson house was concerned.

Q. Did you, acting independently or in conjunction with
Mr. Wallerstein, sell the Finlayson house on or before Sep
tember 30, 1931?
A. No, we did not.

Q. Were there any further efforts made during the life
of that option on the part of you and Mr. Wallerstein to sell

the Colemans the Finlayson house after the showing to Mrs.
Coleman ?

A. There was not.

jDage 178

Q.^ Was it after Dr. Coleman said that he was
not interested that the matter was dropped?

A. Yes.

Q. Mr. Wallerstein has made reference in his depositions
to the fact that the Blue Shingles, which is located to the

west of the city, overlooking the James River, was brought
up for discussion between you and him. Will you state how
that came about?

A. Mr. Wallerstein came in my office again, or whether he
met me on the street, I don't recall which, and said we would
go up to see Mr. Evans who owned Blue Shingles and dis

cuss with Mr. Evans the feasibility of selling Blue Shingles.
Q. Can you state when that conversation with reference
to Blue Shingles took place with Mr. Wallerstein?

A. It was during the term of the option, within ten days
or two weeks, probably, after the Colemans said they would
not be interested in this other property.
Q. That was after the Colemans were definitelv out of the
picture?
A. Out of the picture.

Q. How did you arrive at the fixing of that date?

A. I have refreshed my memory some since that time, and
there is a paper or a memorandum that I gave Mr.

page 179 }■ Montague back in 1932 or 1933, which, I think,
will speak for itself.
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Q. Was that memorandum made by you after the Finlayson
property had been sold to Dr. Coleman?
A. No. That memorandum was made—

Q. Dr. Coleman did buy the property, did he not?
A. Yes.

Q. How much ahead of the time the suit was instituted
or after the suit was instituted was this memorandum made
by you?
A. This memorandum was made in November, and Dr.

Coleman bought the property in October of 1933, and that
memorandum was about November, 1933.

Q. Was this memorandum made after the suit was brought
in the Circuit Court?
A. Yes.

Q. And from that memorandum you say that the conversa
tion with Mr. Wallerstein with reference to Blue Shingles was
during the life of the exclusive option to sell the Finlayson
property, in 1931?
A. Yes.

Q. Did you go with Mr. Wallerstein to talk with Mr. Evans,
the owner of Blue Shingles, about the sale of his property?
A. I went with Mr. Wallerstein to the office of Bryan
Kemp, on 4th Street,

page 180 )■

Q. Tell about that, how you happened to go,
and what was said.

-

A. Mr. Wallerstein asked me, as I said, to go see Mr.
Evans, if he wouldnT sell Blue Shingles, we might make a
deal. Iwent with Mr. Wallerstein, and my recollection, Mr.
Evans was looking at the board, and what transpired there
was just at intervals. We discussed his property, discussed
what he would take for his property, and whether we dis
cussed Dr. Coleman at that time,Ican't recall, but we went
to see Mr. Evans, andImust have discussed Dr. Coleman
there, because in a week or two weeks, or directly after that,
Imet Dr. Coleman at his request about five o 'clock one eve

ning, met Dr. and Mrs. Coleman at Blue Shingles and carried
them through the property. They called me and made the
appointment at 5 o'clock one afternoon. Mr. Wallerstein was
not with me at this meeting.

Q. Wliat happened when you got out to Mr. Evans' place
with Dr. and Mrs. Coleman?

A. They went through the property very thoroughly and
decided it was not the property they wanted, they were not
at all interested in Blue Shingles, and so far as Blue Shingles
was concerned, that was dropped.

Q. You say they were not interested?

A. They were not interested.
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page 181[

Q. After September 30, 1931, the date of the
expiration of the exclusive option on the Finlayson property, did Mr. Wallerstein make any new agreement
with you with reference to the sale of any properties to Dr.
and Mrs. Coleman?

A. No, he did not.

Q. Did you make any agreement with him?
A. None whatsoever.

Q. Did you hear Mr. Wallerstein testify in the Law &
Equity Court No. 2, in July, 1934, when this matter was tried
before a jury in that court?
A. I did.

Q. Did he not state on that occasion that he had an agree
ment with you to sell Dr. and Mrs. Coleman a house that

week, that month, that year, next year, or so long as you
two chose to work actively on Dr. Coleman to sell hiTu a
home?

A. I think that was the gist of his statement, I could not
say word for word.

Q. Did he not further state that this agreement took place
in the spring of 1932?
A. Yes.

Q. Did you have any such conversation with Mr. Walleistein that you all were to work together actively to sell Dr.
Coleman any piece of property in the area?
page 182 j- A. No agreement was had with Mr. Wallerstein
other than the agreement we had during the life
of the option.

Q. Well, was"that agreement limited only to the Pinlayson house at that time?

A. At that time, yes.

Q. Did you make any agreement of any sort in the spring
of 1932, continuing, modifying, or enlarging in any way the
agreement that you had during the life of the Finlayson op
tion?
A. I did not.

Q. Mr. Arnall, did you sell the Finlayson house during
the spring of 1932—either of you, in the spring of 1932?
A. No.

Q. When was the Finlayson property sold?
A. It was sold and finally settled in March; March 7, 1933,
to Mr. H. A. Gray, of Waverly, Virginia.
Q. And by whom was it sold?
A. Pollard & Bagby.
Q. Were you the salesman who negotiated that sale?
A. I was.
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Q, Will you state how the transaction of the sale of the
Finlayson property to Mr. Gray came about?

A. Mr. Lee Finlayson, the President of the National Oil
Company, called me on the phone on one morn-

page 183 ]■ ing, possibly about 11 o 'clock, or thereabouts, and
said, ''I want to talk to you." Iwent to his of

fice, and while there he said this, he said, "I have got a tip
that a party in Waverly, Virginia,Ithink will buy my home
ou Cary Street Road," and from what Icould gather from
him, .the information to him came from a local bank. He
says, ''When you go to Waverly don't talk to Mr. Gray. He

is a man of means, but talk to his wife. She is very much in
terested in coming to Richmond and locating here," From
bis officeIimmediately went to Waverly. Iwas in Waverly
about 1:00 or 1:30 the'sanie day, Idiscussed the matter with
Mrs. Gray at length (I called her on the phone beforeIwent
down there, by the way), and after discussing the matter with
her at length, I come back to Richmond with the idea that
she would tallc it over with Mr. Gray and let me hear from

her within a few days. Probably one week, two weeks, or
three weeks elapsed. After several telephone conversations

and,Ithink, one or maybe two visits to Waverly,Ifinally

met Mr. Gray in the Hotel John Marshall and carried him out
there, on one Saturday, and after talking about the price of

the property, it probably took a week or two beyond that

time beforeIever got anything definite from him, andIwent
to Waverly, and finally he made this remark to me: "I un
derstand that the property is being offered around Rich

mond for ^0,000." Itold him, ''Mr. Gray, the
page 184 only priceIhave on the property is $80,000 net.''
He says, "I won^t give that for it," butIsug

gested if he give around sixty-five or seventy thousand dol
lars, he could buy the property. He said, "No,Iam not in
terested, butIwish you would clear that matter up. Iwould
be interested in giving $45,000 for the property." SoIcame
back to Richmond, went to see Mr. Finlayson, who at that
time was in the presence of Mr. Gray Haddon, counsel for
the National Oil Company.

Mr. Parker: Iwdsh to interpose an objection here to the

lengthy account of a fact which is absolutely admitted by
both parties and not in the slightest controverted, Ifeel that
all of these details are immaterial and irrelevant and un
necessarily cluttering up the record.
The Witness: Iwould like to go a little further there.
By Mr. Satterfield:

Q. Go ahead and finish your statement.
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A. They informed nie then that the property could not be

bought for $45,000. I insisted on Judge Haddon going with
me to Waverly, so we did go down there the next day, Had
don and I, to see Mr. Gray, and the question was discussed
in there and he convinced Mr. Gray that no one

page 185[ had any authority to quote the property for
$40,000. Mr. Gray said,"I will give you $50,000
for the property, but I must know by 12 o'clock tomorrow."
He said during the conversation, "The reason I can't take

$45j000, we have got a better offer than $45,000 for the prop
erty," and that was the first intimation that there was an

offer on the property. Coming back with Mr. Haddon,I asked
him who the other prospect was, and he said Dr. C. C. Coleman. That was the first I knew he was bidding on the Finlayson property, and I asked him, "Who in the world is
niaking such a deal?" And he told me it was Peyton & Flem
ing who had made the proposition, and had given him until the
next day to get a better offer. I went to Mr. Finlayson's of
fice about a quarter past 11 and waited until 11:30. Mr.
Fleming or his prospect did not raise his offer. Then he
said, ''All right, Mr. Arnall, we will accept $50,000," and I
so notified Mr. Gray that they would accept $50,000 for the
property.

Q. Did Mr. Gray sign a written contract in this matter?
A. Mr. Gray did sign the contract.
Q. Is this the contract, marked "Exhibit 7"?
A. Mr. Gray did sign this contract.
Q. And what is the date?

A. It is dated on the 2nd day of March, 1933.
Q. Wliat was the purchase price?
A. $50,000.

page 186 }

Q. Was the sale consummated?
A. The sale was consummated.

Mr. Parker: I object to the introduction of it as being
irrelevant and immaterial. It is additional data on the fact

that is admitted by both parties. (The paper identified by
the witness, marked "Exhibit 7," is attached to these deposi
tions.)
By Mr. Satterfield:

Q. Did Mr. Gray settle for the property and was it con
veyed to him?

A. Mr. Gray did settle for the property and it was con
veyed to Mr. H. A. Gray.
Q. Did he move to Eichmond?
A. He did.
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Q. Then what happened?

A. Mr. Gray stayed here for three or four months, living in
the property, occupying the property, and one Saturday
morning he called me and said he wanted to talk to me. That
was around about the summer, maybe July, might have been
the first of August. I went out there to see him at an ap
pointed hour. During the conversation—^it useless to go into
the details of it—but during the conversation he told me
this: "Circumstances have changed, Mr. Arnall, and I feel
that with the banks in the shape they are in—

page 187 [■ have been made President of the little bank at

Waverly, which necessitates me to be there prac
tically all the time. My general health has not been so good,

Ihave been in bed under the care of the doctor two or three

times as much as ten days or two weeks at a time with a heart

ailment, andIwant to state to you right now thatIdo not
want my property listed in your office for sale,Ido not want
it to be known it is for sale, butIwill give you thirty days to
sell this property to Dr. Coleman." And his reason for set
ting forth Dr. Coleman, he was informed after he had pur
chased the property that Dr. Coleman was the party who
made the offer through PeytonnFleming Realty Company. I
went to see Dr. Coleman, had a talk with him, having dis
cussed the Finlayson house vdth him since we were talking
about it in 1931. Dr. Coleman said, "Mr. Arnall, I don't
think we are at all interested in that property,Idon't think
we would have it." Isaid, "This man is in a receptive mood
to sell it, andIthink he will take your property in at Glouces
ter andI think he will take your property in over here at

Ginter Park." He said, "I will talk to Mrs. Coleman about
the matter and let you hear from me in a few days.'' It went
on for several weeks and the outcome of it was he finally made

me an offer on the property and it was finally accepted after
some changes and he became the owner of the property in
October, 1933.

page 188 |-

Q. What was the date of the contract of sale
with Mr. Gray and Dr. Coleman?

A.I think the date of the contract was October 7, 1933,
according to this.

Q. Did the transaction take care of the property in Glouces

ter, as well as the Richmond property of the Colemans?
A. It did, yes; it was a trade.

Q. Did part of the property conveyed to Mr. Gray belong

to Mrs. Coleman?

A. The property in Gloucester belonged to Mrs. Coleman.
Q. And the property in Richmond belonged to Dr. Cole
man?
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A. Belonged to Dr. Coleman.

Q. What did Mr. Wallerstein have to do, if anything, with
the sale that you made to Mr. Gray?
A. Nothing whatsoever.

Q. What did Mr. Wallerstein have to do, if anything, with
the sale which you made to Mrs. Coleman of the Pinlayson
house and the property of the Colemans to Mr. Gray, the first
part of October, 1933?
A. Nothing whatsoever.

Q. Mr. Arnall,^ Mr. Wallerstein has testified a number of
times in this action to a number of interviews between you
and him about the sale of the Pinlayson property,
page 189

running all the way from the summer of 1931 to
approximately the time when it was finally sold

to the Colemans in 1933. Did you have any dealings with
liim of that sort?

A. No dealings whatsoever with Mr. Wallerstein with ref

erence to commissions, or any arrangement, after our option
expired September 30, mth reference to Dr. C. C. Coleman.

Q. He testified a number of times to your joint activities

in trying to sell property to the Colemans after the expira
tion of the option in 19-31. How many transactions, if any,
of that sort did you have with Mr. Wallerstein subsequent
to September 30, 1931, with reference to the Colemans?
A. How many conversations?

Q. No, how many transactions, if any, did you have with
him?

A. None whatsoever.

Q. After the Colemans were carried out to "Blue Shingles''
and said they were not interested, did you go with liim on
any other occasions to talk to any other persons about the
buying and selling of real property?
A. On one other occasion after this. He came to my of
fice and asked me to go to Ginter Park with him to see a Mrs.

Sutton, as Mrs. Sutton, who lived in Glen Allen, was inter
ested in trading for a farm in Ginter Park. And on our way
out there he informed me as to why he wanted me to go with
him, as he had a man'by the name of Gill who
page 190 I" was interested, as he thought, in making a deal,
and, for reasons best known to them, that he
would rather that I would see Gill, as there had been some
misunderstanding between his office and Mr. Gill. We went
to see Mrs. Sutton, and talked to her about her mother's
property, and from there—
Q. Where did she live?

A. On Noble Avenue, I think, in Ginter Park, or Edgewood Avenue. Then from there we went, at Mr. Wallerstein's
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suggestion, to see Mr. Ernest Fox^s house, thinking if these
people would not be interested, Mr. Fox might be. It was
around noon and Mr. Fox happened to be at home. We did

go through Mr. Fox's home and inspeeted it. Mr. Wallerstein asked if I would make an appointment on Sunday, I
think, with Mr. Gill to go out and look at the property in Glen

Allen. I never have seen the property in Glen j^len, haven't
been out there, and did not carry Mr. Gill to Glen Allen as
he suggested.

Q. "V^y didn't you?
Mr. Parker: I object to the question as to what his rea
sons were or were not relative to his actions, as being incom
petent and irrelevant testimony.
By Mr. Satterfield:
Q. Did you take Mr. Gill?
A. No, I did not.

page 191[

Q. Why not?

Mr. Parker: The same objection.
A. The reason I did not take Mr. Gill, I so notified Mr.
Wallerstein, that I did not think I would want to be a party

to taldng Mr. Gill out on Sunday. At the same time, I did
not think the way in which the matter was being handled I
wanted to be a party to it, and for that reason I did not take
Mr. Gill out, and I never heard anything further from the
entire transaction.

By Mr. Satterfield:
Q. Did this trip at the request of Mr. Wallerstein to see
Mrs. Sutton and Ernest Fox and Mr. Gill have anything to

do with the sale of property to Dr. Coleman?
A. Nothing whatsoever.

Q. Was that the last you ever heard of that?
A. That was the last I heard of it.

Q. Now, when was this?
A. I don't recall when it was. It was sometime—^I don't
recall when it was.

Q. Was it during the life of the option?
A. I can't say whether it was or not. I would not want

to say that. It has been three or four years ago.^
Q. Was there any agreement in writing of any
page 192 )■ sort at anv time between you and Mr. Waller
stein?
A. There was not.
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Q. Or with Morton G. Thalhimer, Incorporated?
A. There was not.

Q. Now, after the sale of Gray to Dr. and Mrs. Coleman
of the Flnlayson property in October of 1933, did you have
any conversation with Mr. Wallerstein?

A. He came in my office and asked me—said "I under

stand you have sold this property to the Colemans." I said,
''Yes.'^ He said,'H am in on it, you know.'* I said, ''No,
I don't recognize you at all in this." And then what was

said, I don't know, but he got rather infuriated and went
back and talked to Mr. Bagby, and there was no conversa
tion from that time on between he and I. The conversation

was between he and Mr. Bagby.
Q. Did you recall to liim at that time the agreement that
you had had witli him with reference to the exclusive sale of

the Pinlayson property during the life of the option?
A. I did.

Q. What did he say to that?
A. As I said, he became vei-y infuriated and he went back

to Mr. Bagby. His conversation with Mr. Bagby, I was not
present.

Q. Did you show Mr. Wallerstein the option, as you had
showed it to him in 1931, when he came to collect
page 193 }- his part of the commissions for the sale in 1933?
A. I don't recall showing it to him at that time.

I only showed Mr. Wallerstein the option when he was in
my office at the beginning.
Q. Was this conversation that you had in 1931 in Thal
himer's office, or in your office?
A. 1931?

Q. Yes.
A. It was in my office.

Q. Did you ever have any conversation with Mr. Waller

stein about the Pinlayson property in the office of Thal
himer's, Incorporated?

A. I don't recall but one occasion going to Mr. Thalhimer's

office. It is a rare thing that I go over there—probably five
or six times in my entire life that I have been in that office,
but I recall the times I did go over there was for informa
tion I wanted from the bookkeeping department or the rent

department. I do recall going over there and asking Mr.
Wallerstein something about a brief on a piece of property
owned by Mr. Gus Schwarzschild, on Monument Avenue.
Q. Mr. Wallerstein testified that you came over to his office

in response to a telephone call from him and that you dis
cussed for the first time his prospect for the iPinlayson prop
erty in the year 1931, in Thalhimer's?
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A. I did not. Mr. Wallerstein was in my office,

]3age 194 j- and I remember vividly reaching for that little
file, the pigeonhole in the roller-top desk, and get

ting that option out, because I showed it to several other
agents in June.
Q. Mr. Wallerstein testified he explained to you where
he had gotten his prospect, Dr. Coleman, and told you it was
from Dr. Whitehead. Did you have any such conversation
with him?

A. None whatever. He said Dr. Coleman was his client.

Q. Mr. Wallerstein testified that you asked him to lend
you a prospectus which his office had gotten up on the
Schwarzschild home. Was this during the life of the op
tion ?

A. I don't think it was. I don't recall the date of it, but

I recall going over there and asking for him, because in talk
ing to him about the prospectus Mr. Morton Thalhimer was
present, because I think Mr. Thalhimer kept that back in his
office in such a place that he had access to it.

Q. Mr. Wallerstein has also testified that you all had agreed
in 1931 that you would cooperate on the usual basis that all
other real estate agents work under, namely fifty-fifty com
missions between your office and his. Did you make any such
agreement with him in 1931?
A. I did, during the life of the option.
Q. He has also testified that at that time, at that confer

ence, that no time limit was mentioned with refpage 195 } erence to the agreement. Was there any time
limit?

A. It was a time limit; the time limit was during the term of
the option which expired on September 30, 1931.
Q. He also testified that the first time you ever showed him

the exclusive option on the Finlayson property was in Octo
ber, 1933, when he discussed the sale of the property by Gray
to Coleman. Is that a fact?

A. I am positive that the option was shown to him the first

time when he come to my office to make an inquiry about the
property. I don't think Mr. Wallerstein would have come

to my office if he could have got the information from the
owTier of the property, and after he found out that we had
the exclusive option on it, he come to my office and asked
TTie about the property and would we cooperate, and I told
him we would cooperate, and he read the option, and we ex
plained the details which he was working under, I told him
I knew Dr. Coleman, but since he brought Dr. Coleman to
my mind and Dr. Coleman was his client, if we could sell Dr.
Coleman during the life of the option, I would gladly work
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with him like I would any other agent. If any other agent
had come to me and said the same thing, whether it had been
H. T. Richardson, or any other agent, had said, "You have
got the exclusive option on this property and I have got a
client"—it is customary when a man has a client he works
his end of it and we work our end of it. "We work

page 196 [■ with any other Richmond agent in town.
Q. Mr. Waller stein testified that on one occa

sion when you and he called on Dr. Coleman you did not ap
pear to be acquainted with Dr. Coleman and accepted the in
troduction. Did you know Dr. Coleman?

A.I did. Ido not ever recall going to see Dr. Coleman
in the presence of Mr. Wallerstein.

Q. Mr. Wallerstein also testified that on your trip out to
see Mrs. Coleman, in 1931, that you informed that lady that
you had a key in your office to the Finlayson property.
A. We have never had a key to the Finlayson property.
The property was occupied by a caretaker, a man and his
wife, colored, and they had specific instructions from the
office, the National Oil Company's offic-e, the owner of the
property, to only allow certain people there and those people
were only allowed with the permission of the National Oil

Company. Inever have had a key andIhave never been in
the property unless Isaw one of these caretakers was there.

Q. Did Mr. Wallerstein ever call on the Colemans during
the life of that option, to your knowledge?
A. Not to my knowledge, other than, I say, my recollec

tion was we went together to Dr. Coleman's home to see Mrs.

Coleman, but to my knowledge, he did not call on Dr. Cole
man or Mrs. Coleman with reference to the purpage 197 J- chase of that property except at the time in Dr.
Coleman's home.

He went once over there to

see Mrs. Coleman.

O. But, according to your knowledge, he did not go

A. No.

Q. When you carried Mrs. Coleman out there to the Fin

layson property Avith Mrs. VanderHoof, did you call Mr. Wal
lerstein and ask him to go?
A. I did not.

Q. Why?

A.I was called on notice, probably a half or three-quar
ters of an hour, to come by Mrs. VanderHoof's to pick up
Mrs. Coleman. I went there and picked up Mrs. Coleman
and Mrs. VanderHoof to go and see the property. It was
around the middle of the day.

Q. You have testified about one occasion that you went

out to "Blue Shingles" and there, with Mr. Evans, the owner.
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showed the property to Dr. and Mrs. Coleman. Did you
subsequently ever go to ''Dlue Shingles" and talk to the
Evanses about the sale of that property?
A. I did.

Q. When was that?

A. After Mr. Cray bought the property in 1933, the spring
of 1933.

Q. Yes.

A. And Mrs. Tom Whittet, who lives on Cham-

page 198[ berlayne Avenue, called me on the telephone and
said, "Mr. Arnall, I understand that 'Blue
Shingles' can be bought very reasonably." I said, "Mrs.
Whittet, I don't know what you mean 'reasonably'. The last
conversation I had'with Mr. Evans, he had a very high price
on it." She said, "I would like for you to find out what it
can be bought for now."

Q. Was it in obedience to her request that you went the
second time to "Blue Shingles"?

A. Absolutely, solely at her request. I did not recall this,
and I don't think I testified to this at the last hearing.

Q. Have you since talked to Mrs. Whittet?
A. Yes, sir.

Q. Did Mr. Wallerstein have anything to do with your
trip to "Blue Shingles" at the request of Mrs. Whittet?
A. Absolutely nothing. I went out to see Mr. Evans and
asked hiTn what was his price on "Blue Shingles" and
whether he had changed it since the last time I talked with
him. He said someting like this: '* You people seem to think

you can get this propertv for the debt, but the property stands
in my mfe's name."' I didn't get very far with _Mr.
Evans insofar as giving him a price. He had in his idea
something around a hundred thousand dollars for the prop
erty. I came back and told Mrs. Whittet that, and have talked
to Mrs. Whittet who confirmed that in the last
page 199 j- two weeks.

Q. With reference to the key to the Fmlayson

property, how did you get into the property when you went
out there?

A. I would make an appointment by telephone.
Q. With whom?
A. With the maid—with the caretaker or his wife, and made

an appointment that I would be there at a certain time. To
verity that, I recall Mr. Roland Ligon going out there and
they turned him down, and he came to my office and said.
"I understand I can't get in touch there unless I have got

permission from you or the National Oil Company."
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Q. Mr. Wallcrstein bas testified that efforts were made

from time to time to get Dr. Coleman to look at the Finlayson property on down and into the summer of 1932 and that
on one occasion you saw Mr. "Wallerstein on the street and

said to him,''Lester, I have been down to Gloucester Banks.
Mrs. Coleman has called me up and asked me to come down
and inspect her property on the Banks. I went down over

the week-end, and she would like to include this property in
a deal along with the home on Seminary Avenue." Did you
have such a conversation with Mr. Wallerstein, and, if so,
was it during the life of the option, or after?
A. I don't recall such a conversation with Mr. Wallerstein
at all.

Q. Well, did you have such a conversation with Mrs. Cole
man and was it during the life of the option, or
page 200[ after?
A. Not to my knowledge did I have such a con
versation with Mrs. Coleman.

Q. Did you have a conversation with Dr. and Mrs. Cole

man about the feasibility of the taking in of their Gloucester
property and their Ginter Park property subsequent to Octo
ber, 1931?
A. In 1933.

Q. Up until that time you had had no conversation what
ever ?

A. Up to that time no conversation whatever—^until the
option expired—with Dr. Coleman.
Q. After Dr. and Mrs. Coleman went out to look at "Blue

Shingles," was there any other transaction in which you and
Mr. Wallerstein had any part other than the trip that you
made to Ginter Park in the Trevett-Fox-Gill matter?
A. No.

Q. Did you know Dr. C. C. Coleman, and, if so, how well
did you know him?
A. At what time?
O. In 1931.
A. I did.

Q. How well did you know him ?
A. I never had any business transactions with Dr. Cole
man, but I knew Dr. Coleman, and it was a known

page 201 }- fact generally around town that Dr. Coleman, af
ter marrying Mrs. Coleman, in all probability
would be interested in buying a piece of property. I think
that was more or less understood by several real estate peo
ple in Richmond. However, I had not talked to Dr. Cole

man with regard to the Finlayson property up to the time
that Mr. Wallerstein came in my ofiice.
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Q. Mr. Wallerstein testified that you stated to him that
Mrs. Coleman had treated you and Mr. Wallerstein pretty
biadly in dealing through Mr. Fleming when an offer was made
to buy the Pinlayson property when Gray was dickering for
it. Do you recall making that statement to him?
A. I don't recall making any such statement as that.
Q. He also testified that after the Colemans were not in
terested in "Blue Shingles," that you asked him, Waller
stein, to go and see Dr. and Mrs. VanderHoof about the

Hodges home. Did you make any such request as that of
Mr. Wallerstein?
A. I did not.

Q. Did you have anything to do with any negotiations with
reference to the buying or selling of the Hodges home?
A. None whatsoever.

Q. Did Mr, Wallerstein ever make any report to you as to
a conversation which he had had with Dr. VanderHoof with
reference to the Hodges home?

A. Not to my knowledge, sir.

page 202[

Q. Mr. Wallerstein has testified that in the
summer of 1933 you came into his office and that

you told him that you were working on a deal in which he was
interested and he asked you to tell him more about it.
A. I don't recall talking to Mr. Wallerstein with refer
ence to the Colemans at all at that time. As I stated, I was

in Mr. Wallerstein's office, whether it was the spring or sum
mer, or about that time of year, with reference to a brief.
Q. Did you ever make any statement to Mr. Wallerstein
that Mr. Gray was sick and that you believed he had a heart
attack and that since the bank upheavals it was necessary for
bim to spend more time in Waverly, and so forth?
A. I did not.

Q. Did you ever made any statement to Mr. Wallerstein
to the effect that Mr. Gray had a yacht and a place that he
could keep it at Gloucester Banks, but that his place was so

inadequate because it did not have a wharf for the yacht?
A. I don't recall such a conversation as that with him.

Q. Did you make him any explanation as to why the Grays
wanted to sell the piece of property when they had gotten in
touch with you to see if it could not be sold to Dr. Coleman?
A. Not to my knowledge. I had no reason to
page 203 \ do that.

Q. Mr. Wallerstein has testified that he came
to you and told you that you were doing too much work on
this cooperative undertaking of you two and that he did riot
feel right about it, and that he wanted you to assist him in try-
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ing to exchange some acreage in Glen Allen. Did Mr. Wallerstein ever make such a statement as that to you?

A. Such a statement was not made. He did ask me to go
with him to Glen Allen.

Q. Did he ever make a statement to you that he thought
you were working too hard in a deal which he had with you?
A. No, he did not.

Q. When was the first time you heard of that?
A. The testimony on the stand.

Q. Did you tell him you thought it was a nice spirit in him
to allow you to be interested in the Glen Allen acreage?
A. I did not.

Q. And thank him for the same?
A. I did not.

Q. Mr. Wallerstein testified that you volunteered to go
out and see this Mr. Gill for him. Did you do so?
A. No, I did not.
Q. Mr. Wallerstein has testified that he acted as a full-

fledged partner with you on the sale of property in the West-

hampton area to Dr. and Mrs. Coleman, all the way from
1931 up and until the property was sold'to Dr.

page 204 }■ Coleman by Mr. Gray in 1933. Did you have any

such understanding or did you, as a matter of
fact, work as a partner with him in any mutual undertaking
of that sort?

A. None whatsoever after the expiration of our option on

the property.

Q. Mr. Morton G. Thalhimer testified in these proceed
ings that you met him on the street one day and told him
that you and Lester Wallerstein were working on a very
good deal. Do you recall ever having any such conversation

with him?

A.Ido not. Iwill say frankly right there,Ido not think

Mr. Thalhimer speaks to me three times in a year. Iknow
Idid not talk to Mr. Thalhimer about matters of that kind.
Q. You mean, you do not come in contact with Mm?

A. No,Ido not. Ipass him on the street quite frequently,

have been for the past three years or more. Idoubt if Mr.
Thalhimer has spoke to me half a dozen times. Ihave often

wondered about the same thing, soIknowIwould not stop

and talk to Mr. Thalhimer about a thing of that kind.
Q. Mr. John Bagby died when, if you can recall?
A. February, 1934.
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page 205 \

CEOSS EXAMINATION.

By Mr. Parker:

Q. So, Mr. ArnaU, Mr. Thalhimer, with reference to that
statement of the conversation he said he had with you, made
a false statement when he said he told you on the street, or

conferred with you on the street, about Lester Wallerstein's
interest in the Finlayson-Coleman proposition?
A. I don't know whether you would call it a false state
ment, or not. I don't recall whether I talked to him, or not.
You can call it a false statement if you want to.

Q. I believe you denied talking to Mr. Thalhimer?
A. I denied it, yes.

Mr. Satterfield: We object to that question. The witness
is not required to state, because he contradicts another, that
the statement of the party contradicted is false, and the ques
tion is improper.
Mr. Parker: Counsel for the plaintiff says the witness
has already made his statement.
By Mr. Parker:

Q. Mr. Arnall, how long had you known Dr. Coleman prior
to the time that Mr. Wallerstein talked to you about him, about

Dr. Coleman's possible interest in the I^nlayson house?
A. I would not say. If I would say six months

page 206 [- or a year, it would be probably guessing, but I
had known him from a speaking acquaintance for
sometime.

Q. I believe you testified in the first part of your testimony
this afternoon that you had known him for a considerable
length of time?
A. Whether that would be six months or a year, whether
you would term it such, or not.
Q. It would not be over a year, would it?

A. I would not say for sure. I have known him just like
I know a lot of other people. I could not tell whether I had
known him six months or two years.

Q. Do you remember your testimony about that point in
the previous trial of this case?
A. I don't recall it, no, sir.

Q. I will refresh your memory and will ask you whether
or not you did not state on the previous trial that the first
time that you knew Dr. Coleman was in the summer of 1931,
about the time of his marriage?

A. As I said, I could not tell you whether it was six months
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Of whether it was a year, but I bad known him before this
transaction.

Q. But there is quite a good bit of difference between a
considerable length of time and, say, a month.
A. As I said, at that trial, it may have been a

page 207 [■ month and may have been six months. If some
body asked me how longIhad known Dave Sat-

terfield or Mr. Montague,Icould not say, Mr. Parker. 1 should
say Ihad known him for a considerable length of time.
Q. "TOich are you correct in, your statement in the previ
ous trial that you probably knew Dr. Coleman only in the
summer of 1931, or about the time he was married, which
has been definitely established to be in June, 1931, or your
present statement that you had known him prior to the time
that you talked to Mr. Wallerstein for a considerable length
of time, six months, of a year?
A. Well,Icould say either oUe of them is correct. Iwould
not tell you it Was six months, 1 don't say it was three Weeks,

but I have known him considerable time. I say "known

him". Ihad not had any actual transactions with liim. Dr.

Coleman is just like a lot of prominent people here in Rich
mond. It may haVe been three months, may have been six
months, but 1 have Itnown him since the transaction.
Q. You had not had any personal transactions with him

previous to the time that Mf^ Wallerstein came to your o£-

&e?

A. I, personally, had not, but the office had—Mr. Homer
Wilson, who Was at that time in the office.

Q. If^at Was that transaction?
A, 1 don't recall,

page 208 }■

Q. When was that?
A. Prior to the option we had On the Finlay-

son property.

Q. Let's find out approximately the nature of those deal
ings.
A.Isaid "In our office". Mr. Homer Wilson has after
wards told me he had the transactioni

Q. You may have sold him a bag of potatoes, of anything

else?

A. Iwould not say What it Was.

Mf. Satterfield: t interpose an objection at this point. It
is so manifestly immaterial to the facts of this issue.
By Mr. Parker:

Qi You admit, do you not, Mf. AfUall, that at the time yOtt
and Mr. Wallerstein began to work on Dr. Coleman in the
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summer of 1931 with reference to the Finlayson property, that
Dr. Coleniau was Mr. Wallerstein's prospect?
A. Sure, he was Mr. Wallerstein's prospect to the extent
I told him at the time, and I so explained it previous to this,
that since he brought Dr. Ooleman to my attention during the
life of this optiou, I would gladly work with him on this
property.

Q. You mean, that Dr. Coleman was Mr. Wallerstein's
client until September 30,1931, and then he ceased

page 209 [- to be?
A. Insofar as the Finlayson property was con
cerned and our option of controlling it was concerned.
Q. I am not speaking of that option.
A. So far as we were concerned, yes.
Q. In other words, when September 30,1931, rolled around,
in spite of the fact that you admit that Dr. Coleman was Mr.
Wallerstein's client and prospect when he came to you, that
on September 30, 1931, the relationship ceased between Mr.
Wallerstein and Dr. Coleman and Dr. Coleman then became

anybody's client; is that correct?
A. That is right, yes, because I would answer that this
way, Mr. Parker: Supposing H. T. Richardson, or Blake &
Dudley had come on the 30th day of October and submitted
a proposition to National Oil Company about Dr. Coleman,
or some other person had brought a proposition in to these
people, they could accept it on that date. I had no control of
the property beyond that date.
Q. You mean that on September 30, 1931, you could not
have gone to Mr. Finlayson, even if you had had an offer
of $84,400, which, I believe, was the amount named in the ex
clusive option to sell, mth any reasonable degree of assur
ance and made a sale?

A. I will answer that by saying this: If there had been
any interest on the part of the Colemans with reference to
the Finlayson property during the month of Sop-

page 210 [■ tember and running up to the end and running a
day or two over, there would not have been any
controversy between Wallerstein and myself, we would not
have had this controversy now.
Q. You mean to say that on October 5—
A. Yes.

Q. —^you and Wallerstein had sold, or there had been a deal
consummated between the Colemans and the Finlaysons, you
would not have had any trouble then?
A. I will answer that by saying this: If there had been

any interest shown by Dr. Coleman during that timcy there
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would not be any question about it in my mind, but we did
not sell the property, there was no sale, no—

Q. I am asking you if you could have sold the property
after October 1, 1931?
A. In all probability, but if somebody had come there and
offered him $60,000, I could not have controlled that.

Q. In other words, on September 30, 1931, your exclusive
right expired?
A. Exactly.

Q. But that you had a right after that time, just like any
other real estate agent in the City of Richmond, if you had
made a deal, to go ahead and handle the property, did you
not?

A. Why, certainly.

Q. And the evidence of that was that the proppage 211 [■ erty was sold through your office as far later as
the spring of 1933, was it not?

A. Yes, but let me get this straight now: During the time
of our option and our arrangement, it was very specific with
Mr. Wallerstein; there wasn't any question in the minds of
the Colemans about buying the property. We did not sell
it, and the property was not sold by us during that time, but
when the time expired, so far as we were concerned, we did
not control it one minute and it was a matter open to any
body.

Q. So, when your exclusive right on the Finlayson house
expired, that likewise affected the status between Dr. Cole-

man and Mr. Wallerstein so as to change Dr. Coleman from
being Mr. Wallerstein's client and make him your client or
anybody else's; is that your contention?

A. My contention, asIexplained just now, if there had been

a question about Dr. Coleman being interested in the prop
erty during the month of September, and we were working
on it together up to the first of the month and had gone over,
there would not have been any question about spUtting the
commissions, we would have gladly done that, but Dr. Cole
man died out of the picture thirty days before that option
expired and the thing was not sold.

Q. If Dr. Coleman had purchased that property on October
1, 2, 3, 4, or 5, it would have been pretty good
page 212 |- evidence, wouldn't it, that he continued interested
since the time you and Mr. Wallerstein first con
tacted him about it.

Mr. Satterfield: Counsel for the defendant objects to this

line of questioning in which counsel for plaintiff seeks to get
an opinion from the witness as to the weight of evidence and

Slipreme Court of Appeals of Virginia
ias an opinion from him based on the evidence, which is
thoroughly improper. He can only he asked to testify what
transpired between these parties, and his opinions are not a
part of this record.

Mr. Parker: Counsel for plaintiff states that the witness
has testified that he has been in the real estate business for a

considerable number of years in the City of Richmond.

A. I will answer that by saying this: I have stated before
our position with reference to the arrangements we had dur
ing the term of this option. It did develop, however^ later on,
when I sold the property to Mr. G-ray, that another agent,

not Mr. Wallerstein, had Dr. Colemaii for his client and
submitted a proposition, not through Mr. Wallerstein, he sub
mitted it direct to the National Oil Company, the owners of

this property, and they were considering right seriously sell
ing this property through another agent. Now, what could
have happened if that man had submitted a propopage 213

sition in October or November—^then what?

By Mr. Parker:
Q. Will you answer my question?

(Phe last question was read by the Notary.)
A. I think I answered that before by saying there would

not have been any question if he had bought that property
the first, second, or third. I think I have answered that by
stating if the Colemans had been interested on up to October

the 1st and had gone over a day or two, there would not have
been any question about dividing the commissions.
Q. Now, will you answer my question?

(The foregoing question was again tead by the Notary*)
A' Prom Whom—^purchased it from Whdm?
Q; Purchased it from the Owner.
A. From the owner—^by whom—by ourselves, or by some
Other agent?

Qi It doesn't make any difference.

A* There Would have been a question there, yes, but 1 could
not have controlled it.

Q. My question, Mr. Arnall, I think—
A. All right, I will answer that yes or no.

Q; It is very simple. I don't want you to an-

page 214[ swer it yes Or no, but if yOu will just listen to the
question you will find it very simple—I believe
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a child could understand it—and I suggest that you listen and
answer me, if you will.

(The pending question was again read, as follows:)

If Dr. Coleman had purchased that property on Oc
tober 1st, 2nd, 3rd, 4th, or 5th, it would have been pretty good
evidence, wouldn't it, that he continued interested since the
time you and Mr. Wallerstein first contacted him about it?"
A. I think so.

Q. Thank you, sir. And under those circumstances there
would not have been any question as to the fact that you
and Mr. Wallerstein, had the sale been made through you,
would have split the commissions?
A.'No, it would not. Just as I said just now, it would not
have been any question, but the property, bear in mind, was
not sold to Dr. Coleman and no sale was made at that time.

Q. I want to refer yoii to your testimony made on the stand
in the previous trial of this case. Did you not state in answer
to my question as to whether, under the terms of the agree
ment that you had with Mr. Wallerstein, to which I had refer
ence, if a sale had been consummated between

page 215 } Mr. Finlayson and the Colemans on October 2, you
would have considered the agreement in full

force, whether you did not state in reply to that question,
^'Absolutely not"?

Mr. Satterfield: Finish the answer. I don't think you have
a right to read just a part of the answer.
Mr. Parker: Well, "Absolutely not. It was out of our
hands".

The Witness: I say legally I did not.
By Mr. Parker:

Q. There was no qualification on my question asked you
before, Mr. Arnall, about "legally", or otherwise.
A. Well, I say now "legally".
Q. In other words, legally now—
A. No,legally he had no right in the thing when there was
a specific understanding between us during the life of that
option, but if there had been a question, as I tried to explain
just now in a childish way—^let's have it that way—^if Dr.

Coleman had showed any interest whatsoever in that prop
erty during the month of September and it had run over a

month or two afterwards—a day or two afterwards, I would
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have been morally obligated, and we would not have been
here today, but legally I think I am within my rights by stat
ing that beyond that time I had no reason to tie
page 216 [■ this property between myself and Waller stein, so
far as l3r. Coleman was concerned.
Q. I think we understand you on that. Ibelieve you tes

tified awhile ago that you did not go to see Dr. Coleman with
Mr. Walletstein?

A. l!hat is right.
Q. Bight after Mr. Wallerstein came to you in 1931 about
Dr. Coleman?

A.IthinkItestified, my recollection,I went to Dr. Coleman's home with Mr. WaUerstein and ^d not see Dr. Cole
man.

Q. I believe you said that you did not see Dr. Coleman
until the time that Mrs. Coleman and Mrs. VanderHoof had

gone over the Finlayson house, and then Dr. Coleman said'
he was not interested; is that correct?
A. 1 did not see Dr. Coleman with Mr. Wallerstein at any
time.

Well, when did you see him yourself?

Icalled Dr. Coleman up directly after that interview
we had with Mrs. Coleman and talked to him on the telephone
—^whetherI saw him in one week or ten days.

Q. But it was after you had the interview with Mrs. Cole
man—not in the home?

page 217 [

A. That is right,
Q. That was the first time you had gotten in
contact with Dr. Coleman?

A. With reference to the Finlayson property, yes^

Q. In your previous testimony you made the statement,
1 believe, Mr. Arnall, that you went to see Dr. Coleman your
self and that the result of the conversation was that you had
this interview with Mrs. Coleman and Mrs. VanderHoof and

took them through the Finlayson house; now, which is cor
rect?

A. What do you mean "which is correct"?

Q. You have stated that you did not see Dr. Coleman until
after you had had your interview with Mrs. Coleman.
A. Well, my recollection, we went to see Mrs. Coleman the
following day^ Mr. Wallerstein was in my office, and after
we went over there to see him (Dr. Coleman is a very hard

man to catch)—and my recollection is that I saw Dr. Cole
man afterItalked to Mrs. Coleman.

Q. So your statement on the previous trial in that respect

Avas incorrect ?

Pollard & Bagby, Inc. v. M. Or, Thalbimer, Inc.

135

A. Well, it might be on account of-^I will say this, and I
will say it emphatically, that I went—^after Mr. Wallerstein
approached me I went to see Mrs. Coleman with him, but I

did not see l)r. Colemail with Mr. Wallerstein. In all prob
ability—it is obliged to have been after—:if we

page 218[ went the following day—after we saw Mrs. Coleman that I went to see Dr. Coleman. I know I

called him up once or twice. Probably I might have called
him up and asked him for an appointment, but I know I did
not see him with Mr. Wallerstein. I never haVe been in the
presence of Dr. Coleman with Mr. Wallerstein.

Q. But I am trying to reconcile yOur testimony here with
that in the other case.

A. Well, it is a question of a day or two, whichevei" is cor
rect, but I know I went to see Dr. Coleman and Mrs. Cole
man.

Q. But you said in your previous testimony that your in
terview with Dr. Coleman led to your going to see Mrs. Cole
man; that is not in accord with your present recollection, is
it!

A. Let*s get back this way: I went to see Mrs. Coleman
and from Mrs. Coleman back to Dr. Coleman. I did see Dr.
Coleman before I took Mrs. Coleman and Mrs. VanderHoof in
the property—^I did see Dr. Coleman before that.

Q. So you are very certain of that?

A. Absolutely, of taking them in the property, but I am
not exactly clear whether it was Mrs. Coleman 1 saw first
or Dr. Coleman.

Q. I believe you testified today you were hot
page 219 [■ sure you ever saw Dr. Coleman, but you knew you
either saw him or talked to him on the telephone?
A.I don't think 1 ever testified I never saw Dr. Cole
man.

Q. Well, at that time, during that time?

A.I did not take him in the Pinlayson property,Iknow
that, but whetherItalked to him on the telephone or whether

Iwent to see him in person at that time—^I saw him so many
times during the interim of 1933 until he bought that house,
thatIdon't recall.

Q. Weil, you are just vague about that, you don^t recall?
A. Iam.

Qi This memorandum that you spoke of as having been
used by you to refresh your memory, you didn't say anything
about that in your previous testimony in this case, did you?
A. No,Idid not, because it was vague with me at that time

as to why I did go over there to see Mr. Evans, but in a
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day or two afterwards I did call Mr. Montague's attention
as to why I did go over there, and to refresh myself, I think
I did call or go to see Mrs. Whittet, and I did tell Mr. Mon
tague why I went over there,

page. 220 [■

Q. You mean, the memorandum was made up
there f

A. No, the memorandum was made up in 1933, November,

1933, the memorandum you are speaking about—
Q. Iam speaking about the memorandum you say you re
freshed your memory by.
A. That is the thing, right there (indicating a paper).
Q. When was it prepared? After the trial of this case,
when you did not remember these things?
A. That is the thing right there—November, 1933.
Q. What were you talking. about when you were talking
about the trial? I asked you about the trial.
A. I said the memorandum which I did not see until to

day refreshes me on it, and we did not know the exact date
of that memorandum until twenty minutes before we came
into this room. I think Mr. Satterfield got that informa
tion from you, if Iam not mistaken.
Q. Is the memorandum dated?
A. Not to my knowledge.

Mr. Montague: It is not, but it was prepared by me, and
Ican testify if you want me to.
Mr. Parker: Idon't want you to testify.
Mr. Montague: Imay have to do it;Idon't know.
By Mr. Parker:
. Q. And you didn't say anything about the memorandum
in the previous trial of this case?

page 221 \

A. No.
Q. And you state you don't know whether you

had read it or not?

A.Ihad it in/mind at the time, but it was vividly brought
to my attention when Mr. Montague showed me that paper
just a half an hour before we came into this room today.
Q. Was that the first time you had seen this memorandum
since its preparation?
A. Yes, that is right.
Q. So, in spite of the fact that you went to trial of this
case before a jury to defend as to all the facts, you did not at
that time use a memorandum?

A. No. I testified it was, to my recollection, a few weeks
after we carried the Colemans to the Pinlayson property
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that I went to ''Blue Shingles", but I don't think I referred
to that memorandum, but I did state that, and I have so stated
to my counsel on numerous occasions, it was during the term
of that option.
Q. What I mean is this: You have just testified you had
not seen that memorandum, before today, since the prepara
tion of it?

A. That is right.
Q. So, when you testified in the other trial, in

page 222 J- spite of the fact that you were called upon to tes
tify as to these facts, you did not refresh your
memory from that memorandum?
A. I didn't think it was necessary at that time.

Q. At the time you took Dr. Coleman and Mrs. Coleman
over to "Blue Shingles" did you call Mr. Wallerstein and
ask him to go with you?
A. No, I did not. As I stated, it was a hasty appointmentv
around about 4:00-something in the afternoon, around 4:00
or 5:00 in the afternoon, to meet him out there.
Q. I believe you say that you cannot be certain when the
transactions relative to the Pox-Sutton-Trevett affair took

place?

A. So far as the month, the day, or week, I could not, no.

Q. I believe you likewise stated in your testimony today
that you could not remember whether that was during the
life of the option, in 1931, or whether it was in 1933; is that
correct?

A. I would say it was; I don't think it was during the life
of the option at all, I think it was after that. I don't know
whether that was one month or whether it was two weeks, so
far as dates with reference to that, because it came into
my mind in such a vague way and went out the

page 223 \ same way; there wasn't anything further from
that particular day.
Q. So you just don't remember what day, month, year, or
anything else, it was?
A. No.

Q. But you remember very distinctly the circumstances of
the matter?

A. Yes, I remember going out there with Mr. Wallerstein
to see Mrs. Sutton.

Q. And in spite of the fact that the testimony in this case
shows, by two or three different witnesses, that that trans
action was in August, 1933, you do not remember in your own
mind now whether it was in 1933, 1932, or 1931?
A. I do not, po.
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Q. Likewise, I believe you say, you do not recall some
thing else that two witnesses have testified to—the fact that
you were at Lester Wallerstein's desk in Morton G. Thal-

himer's office at least three times during the month of Au
gust, 1933?

A. I stated my mission in Mr, Thalhimer's office. My
recollection of my reason for going in Mr. Thalhimer's office
was to see him with reference to a brief.

Q. You stated that you did not know when that was?
A. No, I do not.

Q. Then you deny that you were at Mr. Wallerstein's desk
two times from Augnist to September?
page 224 [■ A. Yes,I do deny it. Inever sat at his desk
three times in my whole life. Idon't thinkIhave
sat at any salesman's desk in that office over once in mv
life.

Q. Do you know Mr. Tom Farly?
A. Yes, sir.

Q. He has stated that he saw you there three or four times

during the months of August and September, 1933, at Mr.
Wallerstein's desk. Do you still maintain that you were not
there at that time?

A. Idon't recall being at Mr. Wallerstein's desk at all. I

said, one occasionIwent to Mr. Wallerstein to get some in
formation. That information,I have already set forth the
purpose.

Q. And this is the period of time, the same period of time,
that you just can't remember what happened or when the
Fox-Trevett-Sutton atfair took place?
A.I think I can remember. I can remember this, Mr,
Parker—

Q.Isay, this is the same period of time?
A. How is that?

Q.Isay, this was the same period of time?

A.Idon't know whether it was or not.

Q. AndIbelieve it was in August of 1933 that this ''re

vival" (if you choose to state it that way, andI

page 225 [■ believe you have) of the Finlayson property and
Coleman atfair took place by the call that you re

ceived from Mr. Gray?
A. Sometime during the summer of 1933.

Q. Is there any reason why you should not remember
things that happened in 1933 and still be very positive about

the things that happened in 1931? Did they have any signifi

cance, or anything of that sort?

A. If there had been any question I could remember it.
Anything of any importanceIwould remember it.
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Q. When was the first time that you had any business deal
ings with Mr. Evans, the owner of "Blue Shingles"?
A. Well now, I might go back—^what do you term "busi
ness dealings"? I went out for Mr. Jim Pollard on the ques
tion of putting a loan on there; would you term tiiat "busi
ness dealings"?
A. I think that would be mortgage business, yes.

Q. Mr. Jim Pollard and, I think, a Mr. Evans, asked me
to go and look at the property. I had nothing to do with the
loan in any way, shape, or form.
By Mr. Satterfield:
Q. When was that?

A. This matter came up sometime before Mr. Pollard died.
By Mr. Parker:
Q. When did Mr. Jim Pollard die?

page 226 [-

A, He died on—
Q. So you went out for Mr. Jim Pollard about

that?

A. Yes, sir. That was my first visit to "Blue Shingles".
Q. Did you have any individual dealings with Mr. Evans
prior to the time that you and Mr. Wallerstein went out there
to see him?

A. None whatsoever, no individual dealings. Mr. Evans
used to come in and out of the office, but his dealings at that
time were with Mr. Jim Pollard.

Q. And, I believe, Mr. Evans testified that those dealings
were pertaining to that mortgage.
A. That is right.

Q. Now, relative to the number of times that Mr. Wallerstein went to see Dr. Coleman or Mrs. Coleman,I believe you

testified that you did not have any knowledge of his going
other than the time that you went with him to Mrs. Coleman's home?

A. That is right.
Q. You don't know whether he went any other time?
A. No, I do not. He did not go with me.

Q. Now, when you went out to "Blue Shingles" in the
spring of 1933, as you have testified here,—
A. Summer of 1933.

Q. Well, after the sale of the Pinlayson property to Mr,
page 227

Gray?
A. Yes.

Q. —^Did you have any discussion with Mr.
Evans relative to the Colemans, or either of them, being in
terested in that property?

A. My mission in going out there has been stated.
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Q. I understand.

A. I hadn't the slightest idea of talking Colemans; if l)r.
Coleman's name was mentioned, it was not done, to my recol
lection,-at;,that time.

Q. If Kr. iSvans says it was mentioned you would not deny
it?

A. No. I will say this: I went out there for a specific pur
pose, I accomplished the purpose I went out there for, and
so reported back to the person who made the inquiry. Mr.
Evans might have said, ''What about the Colemans? What
has happened to them?" but my mission out there Avas for
one specific reason and I fulfilled that and I so reported back
to the inquirer.
Q. Did you mention Mrs. Whittet's name?

A. I did not. As I told Mr. Montague two days after the

trial, I am perfectly clear on that, and that may be substan
tiated, I called Mrs. Whittet on the telephone and she said,
"Yes, I remember it very readily".
Q. You heard Mr. Evans testify in this case, didn't you?
A. Yes, sir.
Q. In answer to my question to Mr. Evans as

page 228 \ to the nature of the conversation had between
yourself and himself in that conference at his

house, to which you have reference, after the Pinlayson prop
erty had been sold to the Grrays, he replied, "Well, we dis
cussed real estate values in general, and the Colemans as
prospects to be revived, and that was about all". You are
not prepared to say now that that is not correct, are you?
A. I might answer that by saying this: I went out there
for a particular purpose; iu talking to Mr. Evans I had to
be a little diplomatic, for the simple reason I was asked to
go out there to see whether or not the property could be sold
this year at a price different than what he had on it hereto
fore. We talked about numerous things; to bring about the
particular thing in question, I had to taU^ about numerous
things, but so far as Dr. Coleman is concerned in this par
ticular matter, if his name was brought up at that time—I
don't say it was not, but I asked him emphatically what would
he take for his property, and I discouraged him, in a sense,—
"I don't think you can get anything like that, but if you are
interested in selling your property at a price in keeping with
the property, we might be able to offer you a prospect", but
instead of that, he lit right into me and said, "You people
think you can get this property for the mortgage,

page 229 }■ but it stands in my wife's name". Whether Dr.
Coleman's name was brought up at that time,I
don't know whether it was or not, but that was not my mis-
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sion at that time. He might have said, ''Dr. Coleman will

buy this property", but I was not at all interested. I went
there for a specific purpose. I notice in his evidence that
he says that I was very discouraged about real estate, but I
was after certain information, and that was getting a price
on his property, and not getting a price, I reported back and

Mrs. I^ittet was not at all interested any further.
Q. But you do not deny that you may have discussed with
him the Colemans as prospects?

A. No, it may have come up. It may have been half a
dozen things come up.

Q. You did not testify anything about Mrs. Whittet in the
previous trial?

A. No, I did not. I just stated why I did not do that.
Q. Have you talked to Mrs. Whittet?
A. Over the phone, just recently, to confirm what I told
Mr. Montague several days after the last trial, and he said,
"That end of it, you can bring it up again", and I called Mrs.
MHiittet to refresh her memory, and she said,"Why,certainly,
I recall asldng you"—Mrs. Tom Whittett, in the
page 230 }■ 3800 block—
Q. When was that?
A. ThatI talked to Mrs. Wliittet?

Within the last week.

Q. How did you remember that Mrs. Wliittet was mixed
up in this proposition?

A. As I stated to you, after I finished the trial it come
to me very vividly, andIso stated to our counsel, Mr. Mon
tague, thatIwas not clear on that trip and the circumstances,
but it has come to me very vividly whyIwent there, andI
went there for the specific purpose of getting this information
for Mrs. Whittet.

Q. You found that out from the memorandum?
A. No; that is not set forth in there at all. There is no
reference made to that whatever in any records about that.

Q. When did you go down to Gloucester, Mr. Arnall, to
look at Mrs. Coleman's property and Dr. Coleman's property
down there?

A. My first time?

Q. With reference to whether or not it could be used as a
trade on this Finlayson place?

A. My first trip,I went down there during Mr. Cunning
ham's life; that was before the thing ever come up. I went
down there haK a dozen times. I went down there at Mr.

Cunningham's request to give him an idea whatI
page 231 \ thought the property was worth. How many
other times I went, I don't know; I have been
there numerous times.
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Q. You, of course, did not go to see about Dr. Coleman's
place at that time?
A. No, I did not.
Q. He was not interested?

A. That is right.

Q. He was not married at that time to the present Mrs.
Coleman?

A. That is right. But I did go down there at the request
of the trust company and the banlj.
Q. When did you first go down there in connection with
both the joint properties?
A. My recollection, I went down there—don*t know

whether it was during the term of this option or whether it
was after Mr. Gray bought the property—at the time that
Mr. Gray bought the property. I am not clear on when I

first went down there. I have made so many trips to Glouces
ter.

Q. But you just don't remember when you went down there
to see about the two properties jointly?
A. With reference to selling to Finlayson? No, I do not.
Q. You went, though?
A. Oh, yes, I have been down there; I said I
page 232[ have been down there on numerous occasions. I
will say I never went with Mr. Wallerstein.

Q. Did you ever ask Mr. Wallerstein to go with vou?
A. No, I did not.

Q. Were you invited by either of the Colemans to come
down?

A. I don't know whether I was invited or not. I felt like—

I don't-loiow whether I was invited or not, I will say that.
Q. You did not spend any week-end down there?

A. Oh, no. I will say, so far as inviting was concerned,
the Colemans only stayed at this particular property at week
ends; they did not stay the year around.
Q. Now, at the time that you and Mr. Wallerstein went
to see Mr. Evans, I believe you state that you first went to
see him up at Bryan, Kemp's?
A. That is right.

Q. That was in connection with the possibility of getting
the Colemans interested in Mr. Evans' place, was it not?
A. Well, when I went up there we must have talked about
it, because afterwards I can-ied Dr. and Mrs. Coleman to the
Evans house.

Q. And you went over the Evans house, I believe, prior to
that time, and, after your conference with Mr.

page 233 } Evans at Bryan, Kemp's, went over to his place?
A. T don't know. Maybe I did go with them.

Pollard & Bagby, Inc. v. M. G. Thalhimer, Inc.

143

but I did not go with Mr. Wallerstein. When I went with

the Colemans Mr. Wallerstein was not along, I do say. I
remember going to this place up here to talk to Mr. Evans,
but whether I went to "Blue Shingles" with Mr. Wallerstein,
I don^t recall, but when I got a call to go over there I must
have called the Colemans up to see if they had become in
terested, and they made an appointment with me; they called
me at my office to meet them around 5:00 o'clock: one after
noon. I did go with Mr. Wallerstein at that time.

Q. But you just don't know now whether you went with
Mr. Wallerstein prior to that?
A. I went with Mr. Wallerstein to see Mr. Evans.

Q. But you do not know about going out to the house?
A. No. I am not positive whether I went with Mr. Wal

lerstein to go through that or'not; I don't say I did and I
don't say I did not.

Q. Now, Mr. Evans has stated that at the time that you
came out, following that conference at Bryan, Kemp's, that
you and Mr. Wallerstein came out together and went over the
property; so,-as I understand it, you just don't recall that
but you do not deny that?
A. That is right,

page 234 [■

Q. Now, at what time do you place that visit to
Biyan, Kemp's and the visit out to Mr. Evans'?

A. My recollection is that it was shortly after the visit that

Ihad with Mrs. Coleman and Mrs. VanderHoof to the Fin-

layson property; my recollection, it was probably within ten
days or two weeks.

Q. So you would put it certainly in the fall of 1931?

A. No,I would say it was—whether you call the end of
September 30—^it was during the term of that option, "^en

I first carried Mrs. Coleman out there it was probably in
July. Iwould say it was around in the latter part of July
or the first of August.
Q. But no later?
A. I would say not, yes.

Q. Mr. Evans in his testimony stated that you and Mr.
Wallerstein came out to inspect "Blue Shingles" and talked
with him about the possible sale thereof in the spring of 1932
and that prior to that time he had not had any personal deal
ings whatever with you. Does that assist you any in re
freshing your recollection?

A. None whatsoever; no,Iam still of the opinion that was
around ten days or two weeks after our visit with Mrs. Cole

man and Mrs. VanderHoof to the Finlayson property.
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Q. So then, to the extent that Mr. Evans says

page 235 \ that it was in the spring of 1932, you are of the
opinion that he was in error?
A. I would say so, yes.
Q. Now, when you took Dr. and Mrs. Coleman out to ''Blue
Shingles'* after that conference at Bryan, Kemp's, were you
taking the Oolemans out there in your own behalf, or in the
behalf of Lester Wallerstein, or in behalf of both of you?
A.. I naturally think on behalf of both of us.
Q. When you say "in behalf of both of us", you mean that
had a sale resulted you would have split commissions?
A. That is right. That was during the term of our option
on the property. I was working with Mr. Wallerstein on
the Colemans.

Q. Now, you were to sjolit commissions if you had sold the
Colemans the "Blue Shingles" property at that particular
time, and if it is established that that time was in the spring
of 1932, rather than in the fall of 1931, or earlier, as you
remember it, then that same arrangement would have pre
vailed, would it not?
A. No, because I am confident it was in the fall, or the lat

ter part of July or the first part of August.
Q. I say, if it was definitely established, that same arrange
ment woiild prevail, would it not, so far as "Blue Shingles"
was concerned?

page 236 [■

A. With whom, now?

Q. With you and Mr. Wallerstein.
A. Sure, we went out there, absolutely.
Q. And you were to split commissions?
A. Absolutely. We went out there during the term of the
life of the option which expired on September 30.
Q. ButIam asking you now if, when you did go out there,'
leaving out your idea as to the time, or anything else, when
the two of you did go out there and talk to Mr. Evans and
you subsequently took the Colemans, if a deal had resulted
you and Mr. Wallerstein would have split commissions, under
your arrangement?

A. Yes, that is right.
Q. The exclusive option that you had on the Finlayson
property was not broad enough to cover "Blue Shingles",
was it?

A. No, it was not.

Q. There was nothing in that option that had anything to
do with "Blue Shingles", was there?
A. No, it was not.
Q. There was no mention of it at
A. No.
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Q. Did you have any option on ''Blue Shingles"!
A. No, I did not.

Q. In your previous testimony, Mr. Arnall, in
page 237 j- answer to a question that I asked you, "Do you
deny any agreement whatsoever with Mr. Wal-

lerstein relative to a split of the commissions if you had got
ten Dr. Coleman and Mr. Evans together on the 'Blue
Shingles' proposition!" you answered, "Absolutely." So
you wish to vary your answer now, is that correct!
A. How is that!

Q. "Do you deny any agreement whatsoever with Mr.

Wallerstein relative to a split of the commissions if you had
gotten Dr. Coleman and Mr. Evans together on the 'Blue
Shingles' proposition!"

A. If it was after the term of our option I would, yes.
Q. Your option on what!

A. On the Finlayson property. In other words, the ar
rangement we had with Mr. Finlayson was up to September
30; and he came to me to get an arrangement on a specific
piece of property, and the question of talking to Dr. Cole
man, or anything else, because Dr. Coleman was a "wild"
client—^I mean, every agent in Eichmond had him—^there
fore, I had to be right explicit.
Q. You had had no previous contact with him!
A. None whatsoever.

Q. Nothing was said in your answer to my
page 238

question on the previous examination as to

whether it was in the tei-m of the option, or not;
you simply said that you absolutely would have—
A. I think I have been rather explicit all the way through
that my arrangement with Mr. Wallerstein was during the
term of the option I had.

Q. In connection with the Sutton-Fox-Trevett transaction,
the time of which you do not remember, do you remember
whether Mr. Sutton was your client, or not!
A. No, sir.

Q. You do not remember, or he was not!
A. He was not my client, no, sir.
Q. How about Mrs. Trevett!
A. Not my client. I don't know Mrs. Trevett.

Q. How about Mr. Pox!

A. I knew Mr. Fox, but he was not my client.
Q. Did you have any of the properties involved, or which
were sought to be involved, in the deal that was sought to
be consummated, listed with you in your office for the sale
of the same!

A. Mr. Fox's property was listed with our office.

Mr.
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Evans, of our office, was familiar with the property then.
The other properties were not.
Q. Had you ever been through the house he-

page 239 \ foref
A. Which house!

Q. The iFox house.
A. No, I can't say that I had—my first visit through the
house.

The further taking of these depositions is continued until
April 3, 1936, at 2:30 o'clock P. M., at the same place.

page 240 [■ Virginia,
City of Richmond, To-wit:

I, C. L. Craig, a Notary Public for the State at Large, cer
tify that the foregoing deposition of C. I. Arnall was taken
before me in the said City of Richmond at the time and place
mentioned in the caption thereof, and that the signature of
the witness to said deposition was waived by counsel present
at the taking of the same.
Given under my hand this 27th day of March, 1936.
Original signed:
C. L. CRAIG,
Notary Public.
(Qualified in the Corporation Court
of the City of Norfolk).

My commission will expire June 23, 1939.

page 241 }■

Officers of Messrs. Tucker, Bronson, Satter-

field & Mays, State Planters Bank Bldg., Rich
mond, Virginia, April 3, 1936, at 2:30 P. M.

The taking of depositions in this cause was resumed pur
suant to adjournment, before P. C. Tilghman, Notary Public,
with the same parties present as heretofore noted.
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MRS. RUTH T. COLEMAN,
having been, first duly sworn, testified on behalf of the de
fendant as follows:

Examined by Mr. Montague:

Q. Mrs. Coleman, wiU you state where you reside?
A. 5115 Gary Street Road.
Q. Are you the wife of Dr. C. 0. Coleman?
A. Yes.

Q. Is the property mentioned that which was purchased
by either you or Dr. Coleman in October, 1933, if you re
call?
A. Yes.

Q. State whether or not, in company with Mrs. VanderHoof, you looked at this property in July, August or Sep
tember, 1931?
A. Yes.

Q. State what is your recollection, if you can, as to the
month of that year?

page 242 }•

A. I would say August.

Q. Did either you or Dr. Coleman contract to
buy that property at that time?
A. No.

Q. Did you cease your negotiations for the purchase of
the property at that time or prior to, say, the 30th of Sep
tember, 1931?
A. I would think so.

Q. Did you at some subsequent date, with Dr. Uoleman,
meet Mr. C. I. Arnall at a place on the James River known
as ''Blue Shingles"?
A. Yes.

Q. State, as near as you can, approximately how long it
was after you looked at the Finlayson property on West
Gary Street, in the summer of 1931, that you and Dr. Cole
man met Mr. Arnall out at Blue Shingles and looked at that
property?

A. If I didn *t have to swear to it, I think I would say we
were out there in September, but if I had to take an oath I
couldn't say September because I made no memorandum
of it.

Q. 1931?
A. 1931.

Q. Is your recollection that it was not long after you had
looked at the Finlayson property?
A. I would think so.

page 243 }-

Q. It has been suggested in the record here that
this visit of Dr. Coleman and yourself, when you
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met Mr. Arnall at''Blue Sliingles" was in the spring of 1932.
I ^think it was stated to have been in April, 1932. Can you
state the time or times when you were out of the city for
sometime, beginning in the latter part of 1931 and going on
through the winter and spring of 1932f

A. I was away in December, 1931. I was in Florida. I
was in Florida in February '32. I was also there in April,
*32. I think I returned to Richmond the first week in May.

Q. Do you recall whether or not during the spring of 1932
you were ill or confined to your House for any length of time?
A. Yes, from May until Augnist.
Q. Of 1932?

A. Yes, and then I was out of the city until perhaps the
middle of September, *32.

Q. Then do I understand that you have no recollection of
this visit having been in the spring or early summer of 1932
to'
'Blue Shingles''?
A. It could not have been in the early summer.

Q. Have you any way of placing the length of these visits
to Florida?

A. The last visit I was there for two weeks, definitely two

weeks, perhaps the last two weeks in April.

page 244 [■

CROSS EXAMINATION.

By Mr.' Parker:

Q. About these trips to Florida, if we could be just a little

more definite as to how long we were down there and out
of town in December?

A.Iwould say five or six days. Idon't think any longer

than that.

Q. And in February?
A. Three weeks.

Q. AndIbelieve you say in April that you were there two
weeks ?

A. I was there two weeks.

Q. You are fairly sure of that, as to the duration of the
visits?

A. Yes.

Q. Are they the only trips of any consequence that you

took outside of Richmond during that time, that is for a long
period of stay?
A.I think so.

Q. The rest of the period you were in Richmond, so far
as vou know?
A. Yes.

Q. You say that you were confined, 1believe you said, by
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yonr sickness to your bed or to your bouse during the sum
mer of 1932. Can you recollect at the present
page 245 [■ time just when you became sick?
A.Idon't know whether it was the first week

or second week in May. Iam positive it was cither the first

or second week—I think, perhaps, the first week in May.

Q. Mrs. Coleman, as far as your visit to "Blue Shingles"
is concerned,Ibelieve you said you do not have any distinct
recollection as to exactly when you were there?
A. Only that it was not in cold weather.

Q. Mr. Evans, the owner of "[Blue Shingles," whomIbe
lieve you know—
A. We met him that afternoon.

Q. —^has testified that the visit that you and Dr. Coleman made to his house, that is the first visit (I don't know
whether you have been there since or not) with reference to

the property, was sometime during the spring—^he couldn't

place it when—of 1932. He was very positive of that in his

testimony. Dr. Coleman, in his previous testimony in this
case, stated that in his opinion it was in the spring of 1932.
Mr. Wallerstein who was interested in this proposition and
had been out, according to what the testimony shows, to talk
to Mr. Evans, also says it was the spring of 1932. Would
you, under those circumstances, attempt to say that those

witnesses were in error or that you just can't recall definitely?

page 246 [ ^ Mr. Satterfield: We wish to interpose an ob^
jection to the form of the question. The witness
is not required to contradict or to explain a possible differ
ence in her testimony and that of other witnesses, but is

only required to state, when asked, the best of her recollec
tion.

A.Iwas only going to ask if they had made a record of it
because Ihad not.

By Mr. Parker;

Q. Tliere is no written record; simply their testimony to

that effect. Now, if you will, in spite of 'Mr. Satterfield's ob
jection, answer the question.

A. It would have to be either September or April because

it was warm weather and off-handIwould say it was Septem
ber because we were then, during the summer of '31, looking
for a house. 1 thought we had given up the idea entirely
when the spring of '32 came, hutImade no record of it.
Q. That is just your best recollection?

A. Yes, just as well as Irecollect. Iknow 1 was away
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in April and I don't think before I went away I thought of
house hunting but it isn't improbable or impossible. It could
have been October. I recall a very warm little rain that
afternoon.

page 247

DR. C. 0. COIJIMAN,

having been first duly sworn, testified on behalf
of the defendant as follows:

Examined by Mr. Montague:

Q. You are Dr. C. C. Coleman of this city?
A. Yes.

Q. You are a practicing physician here?
A. Yes.

Q". And have been for a number of years?
A. Yes.

Q. I believe you are a brain specialist?
A. Said to be, yes.

Q. You are the same Dr. Coleman, are you not, who bought
in October, 1933, the property known as the Finlayson house
out on West Gary Street where you are now living?
A. With Mrs. Coleman, yes.

Q. And Mrs. Coleman who has just testified is your wife,
I believe?
A. Yes.

Q. And you were married about when?
A. 1931, June 16th.

Q. Mrs. Coleman has testified that with Mrs. VanderHoof
she visited mth Mr. C. I. Arnall the property known as the

Finlayson house which you and she bought in October, 1933,
and that visit was in the summer of 1931, and she thinks it
was August, 1931. State whether or not you

page 248 visited the house at that time with them?
A. I did not.

Q. Did you make any personal inspection of the property
in the summer of 1931?
A. I did not.

Q. It has been testified and is a fact that H. A. Gray bought
the Finlayson property around the 1st of March,^ 1933, and
occupied it for sometime, and it has been showp in the^ rec
ord that during negotiations for that property in the winter
of 1933 you made an offer for it through Mr. Peyton Fleming
or his agency. State whether or not that is true?

A. I thought the transaction mth Mr. Peyton Fleming was
prior to the time that Mr. Gray bought the property.
Q. I meant around February or March.
A. I think that is true.
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Q. Mr. Lester Wallerstein is shown by the record to have
been a real estate salesman for Morton G. Thalhimer, Inc.,
in the summer of 1931 and, for that matter, sometime pre
vious thereto and continuously until now. He has testified
that in the summer of 1931 he visited your office and intro
duced himself and told you that he had the sale of the Finlayson property in hand and discussed with you the matter

of your purchasing same. State whether or not you have any
recollection of his ever having visited your office at that time
or since?

page 249[

A. I don't recall having any conversation with
Mr. Wallerstein about the Piffiayson property at

any time prior to its sale to Mrs. Coleman and me. I don't
mean to say he didn't but I don't recall.
Q. You have no recollection of such a visit in the summer
of 1931?

A. I don't recall it.

Q. Do you recall whether at that time you had a per
sonal acquaintance with Mr. Wallerstein so that you now re
call it ?

A. Well, I wasn't very much interested in real estate at
that time and I am sure I have seen Mr. Wallerstein but I

don't know whether I would have known him well enough to
make any impression on me. Certainly it didn't as far as
property was concerned.
Q. You hadn't talked real estate with him sufficient to

make any impression?
A. Not that I recall.

Q. You hadn't employed him as your agent, had you?
A. I don't know what employment as agent means.
Q. Had you been to him and told him you wanted to buy
a piece of property, to look out for one for you?
A. I don't think so. I certainly do not recall it.

Q. You have been present during the taking of the testi
mony of Mrs. Coleman and she has explained as to

page 250 \ the time she was out of the city, beginning in De
cember, 1931, and running through the winter
and spring of 1932. Will you state whether or hot your recol
lection accords with hers as to that?

Mr. Parker: We are willing to admit she was away at
the time.

A. Yes, I know she was sick for quite a while during the
summer and those dates are approximately correct to the
best of my knowledge.
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By Mr. Montague:

Q. Doctor, after the summer of 1931 when Mrs. Coleman
had looked at the Finlayson house and did not buy it, did
you soon after that time continue negotiations for the pur
chase of the Finlayson house or did you drop the matter?
A. Well, I personally was not very active in any negotia
tions at that time anyway. Mrs. Coleman was looking around

at some property and I really don't know how far she got
with it. Certainly I wasn't terribly interested at that time.
I don't recall continuing any negotiations at that time what
ever.

Q. Sometime before Mr. Gray bought the property about

the first of March, 1933, did you and Mrs. Coleman have some

negotiations with Mr. Peyton Fleming?
A. We got interested just before Mr. Gray bought it.
Q. So there was an interim after you refused

page 251 [• to buy in the summer of 1931 and a short time
before Mr. Gray bought it, around the first of
March, 1933?
A. I should think so, yes.

Q. Mrs. Coleman has testified and you have testified on
a former trial of this case in the Law and Equity Court that
you and Mrs. Coleman met Mr. C. I. Arnall out at a place

owned by Mr. Evans,-known as ''Blue Shingles" one time.
Are you able to place the time when you met Mr. Arnall?
A. No," sir, not definitely.

Q. State whether or not it is your recollection that it was
not long after the negotiations with Mr, Arnall in the sum
mer of 1931?

A. Well, for some reason the visit to Mr. Evans' house
made no impression on me as to dates and I dismissed it
from my mind and I have no distinct recollection as to the
exact date. I remember the little shower Mrs. Coleman spoke

of in the testimony and I had the impression that it was in
the spring and I so testified. I thought it was in the spring.
Of course, I hadn^t considered the dates when she was out
of the city.
By Mr. Parker:

Q. The spring you refer to is the spring of '32, of course?

A. 1932. I conldn't say positively it was in the spring.
That was my recollection.

page 252 (■ By Mr. Montague:
Q. You made no memorandum of it then?
A. No, sir.

Q. And no definite proposition was made, as I under-
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stand, to purchase ''Blue Shingles" either then or at any
other time?

A. None that I know of.

CROSS EXAMINATION.

By Mr. Parker:

Q. Dr. Coleman, what time was your visit out there, to
the best of your recollection, morning, afternoon, evening or
when?

A. I should say about four o'clock, three or four o'clock—
between three and five.

Q. The latter part of the afternoon?
A. Yes.

Q. Do you remember discussing the Pinlayson house with
Mr. C. I. Arnall in the summer of 19.31 ?
A. No, I do not.

Q. Either in person or over the telephone?

A. I don't recall it. I may have done so.
Q. When did you first know Mr. C. I. Arnall?

A. Well, it is difficult for me to say exactly when I met
Mr. Arnall. I do remember being associated with him in
the care of one of his relatives down in Rocky
page 253 Mount and that very definitely impressed him on
me. I have forgotten the exact date of that. I
testified at the former trial.

Q. In reference to Mr. Arnall and his North Carolina con

nections, was that, as far as you know, the first time that
you had knovm Mr. Amall?

A. I can't recall any other time. I mean I can't recall

just when I met him if it was not that time, but I meet a lot
of people and I am awfully bad at remembering names.
Q. I think we all have that fault.

A. Wlienever they get sick or have an operation I can re
member them but unless they do it doesn't fix itself.
Q. Have you had any business transactions with him?
A. Not that I recall.

Q. Accordingly, in helping you to fix that date about go
ing through the Evans' place, that was, according to what
you have just said, necessarily after you had the North Caro
lina connection?

A. The bookkeeper could fix that date that I was there.

0. In going out to the Evans' place, that was after your
connection with his relative down in North Carolina ?

A. I couldn't say just when I went to North Carolina.

Q. If you had known him before or had any transaction
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.with him before he went to North Carolina, then when you
went out to the Evans' house—

A. It would have to be afterwards,

page 254 [■

Q. It would have to be afterwards?
A. Yes, that is true. If my recollection of the
timeIfirst met him in Rocky Mount is true, then that would

necessarily follow.

Q. And that is your best recollection?
A. That is my recollection now. It might be set aside by
that date there.

Q. But you remember now that you did go over the Evans
place with Mrs. Coleman and Mr. Arnall?
A. I remember that very distinctly.

Q. Did you ever go out and look at Dr. Hodges' house ?
A. Yes.

Q. You don't remember the date of that, either, do you?
A. No.

Q. Did Mrs. 'Coleman go with you?
A. Yes.

Q. Ibelieve when we were talking about this case in 1933,
whenI came up to your office with Mr. Wallerstein, you
looked up at that time the time you had treated Mr. Arnall's
relative in North Carolina, did you not?

A.Isuppose so. IfItold you the date,Idid.
Q. And in the previous trial of this issue, which was had
in the Law & Equity Court Part Two, approximately a year
later, you stated that your transactions with Mr. Arnall's
relations were in October of 1931. Do you have

page 255 [ reason to believe that that is accurate?
A.I believe it is.

Q. Dr. Coleman, have you and Mrs. Coleman talked with
any of the counsel in this case recently before coming into
this room this afternoon?

A. Ipresume you want me to testify whatIhave done. I
have;Idon't want to commit Mrs. Coleman.
HOMER S. WILSON,

being first duly sworn, testified on behalf of the defendant,
as follows:

Examined by Mr. Satterfield:
Q. How long have you been in the real estate business ?
A. About twenty-two years.

Q. Were you at one time an officer of the Real Estate Ex
change ?
A. Yes.

Q. In what capacity?

Pollard & Bagby, Inc. v. M. G. Thalhimer, Inc.

155

A. I was second vice-president and a member of the board
of directors.

Q. Did you serve on any grievance committee, or what do
you call them, in the Real Estate Exchange—arbitration?
A. Yes, sir, I was a member of the Arbitration Committee

of the Real Estate Exchange for quite some time,
page 256 [■Idon't know—several years,Itmnk.
Q. And you are now employed with whom?

A. State-Planters Bank & Trust Company, in the Real Es
tate Department.

Q. You have charge of the Real Estate Department, do
you?

A. Yes, property manager.

Q.Iwant to ask you this question andI ask you to pay
attention to it. The evidence in this case discloses that Pol

lard & Bagby had an exclusive option, as selling agents, on
the Finlayson property from June 24, 1931, to September
30, 1931, and during the life of this exclusive option Mr.
Itestor Wallerstein called upon Mr. C. I. Arnall and made

inquiry as to whether or not Pollard & Bagby had the ex
clusive right to sell this property; that he, Mr. Wallerstein,
was informed that they had the exclusive sale of the prop
erty and was shown this agency contract and Mr. Waller
stein read the same; that thereupon Mr. Wallerstein in
formed Mr. Arnall that Dr. iColeman was interested in thait

particular property and that Mr. Arnall stated to him that

he would be glad to cooperate with him, or any other agent,
to sell the property during the life of the exclusive option,
and that shortly thereafter Mr. Arnall carried Mrs. Coleman

to look at the Finlayson property, that Dr. Coleman subse
quently advised that he and Mrs. Coleman were

page 257 [ not interested in the property, taking the position
that his house in Ginter Park was less expensive
to run and that he was satisfied where he was. On the 30th

of September, 1931, the exclusive agency contract with Pol
lard & Bagby expired, and the Finlayson property had not
been sold by Pollard & Bagby, nor by anyone else, and no
further efforts were made by Mr. Arnall or by Mr. Waller
stein to interest, through Mr. Arnall, Dr. Coleman in the Fin
layson property, that subsequently Mr. Arnall, together with
Mr. Wallerstein, called upon Mr. Evans, owner of "Blue
Shingles", and discussed with him what price he would take
for that property, with the result that Mr. Arnall met Dr.

and Mrs. Coleman out at "Blue Shingles" and was advised,
after they had looked at the property, that they were not in
terested in purchasing the same; that in February of 1933
Mr. Finlayson, owner of the property, called Mr. Arnall to
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his office and told him of a prospective buyer, a Mr. Gray,
from Waverly, Virginia, and in March,1933, Mr. Gray bought
the iFinlayson property. In July or August, 1933, Mr. Gray
infor^ied Mr. Agnail that he wanted to sell the property and
go back to Waverly, Virginia, and gave Mr. Arnall thirty
days in which to see Dr. Coleman and make, if possible, a

sale; whereupon, Mr. Amall waited upon Dr. Coleman, in
August, 1933, and on the 7th of October, 1933,
page 258 \ consummated his negotiations with Dr. Coleman
by the signing of contracts to purchase the Finlayson property. The matter was closed, the deeds were
passed and the commissions were paid. Under regular con
ditions and usages prevailing in the City of Richmond now
and at that time, will you state, under the circumstances
which have been outlined in this question, whether the com
missions that were paid in connection with this transaction
should have been divided between Morton G. Thalhimer, Inc.,

and Pollard & Bagby, Inc., or whether they should have been
paid solely to either one of these firms?

Mr. Parker: I object to the question because it fails to
incorporate within itself certain other evidence appearing in
the testimony, and is not, therefore, a complete statement
of the facts in the case; on the further ground that the question
does not accurately reflect the testimony on some of the mat
ters included in the question, as, for example, there is no
evidence that Mr. Wallerstein inquired of Mr. Arnall as to

whether they had the exclusive agency, the evidence being
that Mr. Wallerstein had determined from Mr. Pinlayson di

rectly that Pollard & Bagby had the exclusive agency for the
sale of the property; that the evidence is in conflict as to
whether Mr. Arnall showed Mr. Wallerstein the

page 259 exclusive agency contract at that time; that the
evidence is in conflict as to whether Arnall made

any statement as to the limitation of an agreement to work
with Mr. Wallerstein, such limitation to be the length of the

option, Wallerstein having testified that there was no limita
tion whatever; that the question further states that there was
no further effort by either Wallerstein or Arnall to interest
the Colemans in the Finlayson house after it became apparent

at that particular time that no deal could be made; upon the
further ground that no reference was made to the subsequent
work admitted in the evidence to have been done jointly by
Wallerstein and Arnall in an attempt to interest

stein's prospect, Coleman, in other property in the vicinity
of the western part of Richmond, in the spring of 1932.
Mr. Satterfleld: Counsel for defendant says that a like

Pollard & Bagby, Inc. v. M. G. Thalhimer, Inc.

157

question was propounded by counsel for the plaintiff after
the full testimony had been adduced in behajf of the plaintiff,
that such a question called for expert testimony, and these
witnesses to whom the like question was propounded by coun
sel for plaintiff were asked to give their opinion,
page 260 under the circumstances set forth in the first ques
tion, which only embodied the testimony of
the plaintiff, whether, under the regular conditions and
usages prevailing in the city of Richmond now and at that

time, it would have entitled the two firms to a split in the
eomnnssions, or one or the other to keep the entire commis
sions for the sale that had been made. We submit that this
question states all of tlie salient facts of the defense in the
position which it has taken with reference to this contro

versy and, as such, can properly he propounded to this wit

ness and his answer £|ske4 for.
Mr. Parker: Counsel for complainant states at the time
this question was asked the depositions of all of the witnesses

called in chief by the plaintiff and, so far as he is advised, all
of the witnesses called by the defendant for evidence in chief,
had been given and that such testimony, with the exception of
Mrs. Coleman and I)r. Coleman,
been transcribed and is
before counsel for defendant for his use at the present time.

page 261 }■

A. In my opinion they should have been paid to
Pollard & Bagby.

By Mr. Satterfield:

Q. ppIunderstand you to mean by that it is not a cuse
for division of commissions?

A. Not the way the question was read to me.
CROSS EXAmNATION.

By Mr. Parker:

Q. You work for the State-Planters Bank & Trust Com
pany?
A. Yes.

Q. Hqw long have you worked for them ?
A. A little over two years.
Q. Who did you work for prior to that time ?

A. i was with Pollard & Bagby whenIwent to work for
the S^te-Planters Bank.
Q. How Ipng had you heen with Pollard & Bagby?
A.Ihad been with thom about three years. Previous to

thatIhad been with Pollard & Bagby. That was the second
timeIhad been there.
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RE-DIRECT EXAMINATION.

By Mr. Satterfield:

Q. You were formerly in the real estate business, were you
not!

A. Yes.

Q. "What was the firm's name!
A. Schmidt & Wilson.
Q. When you left Pollard & Bagby, and then
went back with them, how long were you in that firm!

page 262 \

A. I think about six or seven years.

Q. You then went back with Pollard & Bagby and then
over with the Bank!
A. Correct.

ROBERT C. BAYLISS,

having been first duly sworn, testified on behalf of the de
fendant as follows:

Examined by Mr. Satterfield:
Q. What firm are you mth!
A. H. T. Richeson & Company.

Q. And what is your official connection with that con
cern!

A. Partner.

Q. How long have you been in the real estate business!
A. Twenty-six years.

Q. You have served your apprenticeship as a salesman^
A. Yes, sir, in all branches.

Q. I want to ask you this question which is rather lengthy
and ask you to pay strict attention to it and answer it at its
conclusion. The evidence in this case discloses that Pollard

& Bagby had an exclusive option as selling agents
page 263[ on the Finlayson property, the property lo
cated out on the Cary Street Road,from June 24,

1931, to September 30, 1931, and that during the life of this
exclusive selling agency Mr. Lester Wallerstein called upon
Mr. C. I. Arnall and made inquiry as to whether or not Pol
lard & Bagby had the exclusive right to sell this property,

that lie, Wailerstein, was informed that they did have the
exclusive sale and he, Mr. Wallerstein, was shown the op

tion and read it; that Mr. Wallerstein represented himself
to be a salesman for Thalhimer; that thereupon Mr. Waller
stein informed Mr. Arnall that Dr. Coleman was interested

in that particular property and Mr. Arnall stated to him that
he would be glad to cooperate with him, or any agent, to sell

the property during the life of the exclusive option; that
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shortly thereafter Mr. Arnall carried Mrs. Coleman to look

at the Pinlayson property and tliat Dr. Coleman subsequently
advised that he and his wife were not interested in the propei'ty and took the,position that his house in Ginter Park was
less expensive to run and that he was satisfied where he was.
On the 30th day of September, 1931, the exclusive selling
agency expired and the Finlayson property had not heen sold
by Pollard & Bagby nor sold by anyone else, and that no fur
ther efforts were made by Mr. Arnall or by Mr. Wallerstein
to interest Dr. Coleman in the Pinlayson property; that sub
sequently Mr. Arnall, together with Mr. Wallerpage 264 }- stein, called upon a Mr. Evans, owner of "Blue
Shingles'^ and discussed with him what price he
would take for this property, with the result that Mr. Arnall

met Dr. and Mrs. Coleman out at "Blue Shingles'* and
there was advised by Dr. and Mrs. Coleman that they were
not interested in purchasing that piece of property; that in
February, 1933, Mr. Finlayson, the OAvner of the Finlayson
property, called Mr. Arnall to his office and told liim of a

prospective buyer, a Mr. Gray from Waverly, Virginia, and
in March, 1933, Mr. Gray bought the property. In July or
August, 1933, Mr. Gray informed Mr. Arnall that he wanted
to sell the property and go back to Waverly, Virginia, and
gave Mr. Arnall thirty days in which to see Dr. Coleman and
make, if possible, a sale, whereupon Mr. Arnall waited upon
Dr. Coleman in August, 1933, and on the 7th of October,
1933, consummated his negotiations with Dr. Coleman by his
signing the contract to purchase the Finlayson property.
The matter was closed, the deeds were passed and the com

missions were paid, tinder regular conditions and usages
prevailing in the City of Bichmond now and at that time,
will you state, under the circumstances which have been out
lined in this question, whether the commissions that were
paid in connection with this deal should have been divided

between Morton G. Thalhimer, Inc., and Pollard & Bagby,
Inc., or whether they should have been paid solely
page 265

to either one of these firms?

Mr. Parker: Same objection.

A. You say this original exclusive sales agency was given
at what time?

By Mr. Parker:

Q. June, 1931, and expired in September, 1931.
A. When was the house sold to Gray?
Q. February, 1933.
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A. And then it was sold—

Q. To Goleman in October, 1933.
A. My answer is based on the question asked me and the
information furnished to me. There is another question I

w'diild like to ask to refresh myself as to your question. Did
I understand what you stated, rather as a statement, I pre
sume,from Mr. Arnall or from the attorneys for Mr. Arnall,
that Mr. Wallerstein was told that Mr. Amall would gladly

cooperate with him or any other agent on this proposition
during the life of his exclusive agency? That is the way it
is stated in there. Another question I would like to ask in
connection with it, before replying to this entire question,
this man Qray asked Mr. Arnall to interest or go to see Cole-

man I Is that the way that question is?

he tojd him

v/ithin thirty days?

By Mr. ^atterfield:
Q. Yes.
A. I want to fix those things in my mind. As
page 266 [■ this statement is made here,I don't think there
is any question about the commissions, if these
statements are true, hut what Pollard & Baghy are entitled
to the commissions from the statement as given here if it is a
true statement of facts.

Q. DoIunderstand you to mean by that answer, in your
judgment, according to the usages and regular conditions
prevailing in the city now and at that time, that there would
be no division of the commissions hut that Pollard & Bagby
was entitled to the entire commission?

A. That is my answer if those facts as presented are true.
CEOSS EXAMINATION.

By Mr. Parker:
Q. Mr. Bayliss, let us vary that question just a little.

Bear in mind what was said and how I am going to vary

it andIwould like to ask you about your opinion too. Sup
pose that when Mr. Wallerstein went to see Mr. Arnall,
Mr. ArnaU admitted Dr. Coleman was Mr. Wallerstein's

prospect and the conversation between the two was to the
effect that they were going to try to interest Coleman in
the purchase of the Finlayson house because it was under
stood that Coleman was in the market or Mrs. Coleman was

in the market for a house, and that Finlayson wanted to
sell, and that nothing was said as to any time

page 267 [ limit, that nothing was said about the limitation
of time as to the exclusive agency, neither a
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time limit as to the agreement to work on Coleman nor
the limitation as to the exclusive agency, and that Mr. Wallerstein, having found from Finlayson about the exclusive
agency, made no inquiry about it and didn^t see the ex
clusive agency contract.
A. You said he had found that there was an exclusive
agency?

Q. From Mr. Finlayson, but that no reference was made
to the limit of that or the time on which they would work
on Dr. Goleman, and- that after they found that they couldn *t
interest Coleman in the Finlayson house at that time, for
some reason best known to Dr. Coleman or Mrs. Coleman,
Mr. Wallerstein then suggested to C. I. Arnall that they
try to interest the Colemans, as long as they were working
on them, in other property in that section and, for that pur
pose, interviewed a Mr. Evans who was the owner of "Blue

Shingles", and at a subsequent date (the evidence is some
what divided; it may have been the fall of 1931, but the ma
jority of the evidence shows it to have been as late as the

spring of 1932) and that is not denied by anybody—
A. Within a period of six to nine months 1
Q. Yes, and is admitted that they took the Colemans out

there to see the Evans place, "Blue Shingles", that Mr.
Arnall took them out there at the instance of Mr.

page 268[ Wallerstein, Mr. Arnall and Mr. Wallerstein hav
ing gone out to interview Evans first, and that
after that time when the deal couldn't be consummated, Cole
man became interested in the Finlayson property again but
didn't make a purchase in February of 1933 when it was sold
to Gray, and that he had been an unsuccessful bidder at that
time, as it happens, through an agent not connected with Mr.
Amall or Mr. Wallerstein, but showing that his interest had
continued because he had bid on the property at that time;
then as the summer of 1933 went on Mr. Arnall had stated
to Mr. Wallerstein on at least one or more occasions that he

was working on a proposition in which they were jointly in
terested; what, in your opinion, would have been the proper
thing to have done relative to those commissions for the sale
to Coleman of that house in October, 1933?
A. You say that he told Mr. Wallerstein that he was work

ing on a proposition that was of mutual interest, that they were
both involved in ?

Q. Yes.

A. Was the reference then to this same property or was it
to something else?

Q. The evidence shows they were not working on any other
property at the time that happened.
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A. In other words,the reference there was to the same prop
erty?

page 269 [■

"

Q. Had to be.

A. Well, if Mr. Arnall told him that he was
working on something in which they were both interested or
jointly interested, as you term it, of course that would put
a different picture on it. In other words, he was still recog
nizing Mr. Wallerstein. There is one point though that
creates a different situation, asIvieAV it, frankly, Mr. Parker,
and that is the fact that Cray, who was then the owner and
an entirely different man, seeks Mr. Arnall and directs him
to go and see a certain given party. That creates a different
situation in my mind as regards Mr. Wallerstein in the mat
ter, unless Mr. Arnall, as you say, told Mr. Wallerstein that
he was working on this thing from that angle.
Q. Would the fact that it was known generally that Coleman
was interested in that property by reason of his bid and that
sort of thing, have any effect on it, if it is admitted, as it is
in this case, that Coleman was Wallerstein's prospect when
they started to work on it?
A. The two years lapse of time is a right big item in there.
If Mr. Wallerstein was constantly in touch with Mr. Arnall
regarding Dr. Coleman and also in touch with Dr. Coleman
and knew these facts, that Dr. Coleman was still interested
in it,Iwould say it is largely up to Mr. Wallerstein or Mr.
- Arnall, as the case may be, or in this case Mr.

page 270 }• Wallerstein, to contact Mr. Arnall about following
,
up this lead that Coleman is still interested in the
Finlayson house. Of course, whether or not the property
was on the market again from the date they gave me, Feb^

ruary, 1933, when Gray bought it, andIconclude, if it was
within that thirty day period, it must have been around Au
gust or September that he called Mr. Arnall and asked him
to go to see Dr. Coleman—directed him, in other words, as
his agent, to go and see Coleman, and if Mr. Wallerstein
knew, asIstated before, that Dr. Coleman was still interested
and it was generally known, as stated, that he was interested
in this Finlayson house, thenIthink it would have been the
duty of Mr. Wallerstein as well to follow this lead up.
Q. And if he had followed it up and had asked Mr. Arnall
about it?

A. And Mr. Arnall then goes to work and works along that
line, it would create a different situation.
Q. In other words, it would have been a split of commis
sions then?

A. Yes,Iwould think he would be considered in the com
mission.
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Q. This trip that they took ont to ''Blue Shingles" in try
ing to interest the Colemans in the Evans property would
have some bearing on the question of continuation of the
interest of the Colemans when that was only one
page 271 year before the sale, would it not?
A. I don't know. A year is a long time unless
a man is in contact with another agent, following a man
closely.
.Q. That would have some bearing on it, wouldn't it?
A. I don't know that it would. I wouldn't think so, that far
ahead, because it is generally regarded in the trade and
around in real estate that a man that is known to be in the

market, usually all the agents, if it gets rumored around, are
after him, and women, in particular, wiU make inquiries
among lots of offices about various properties—^"We want to
find a house in such and such a location". I think that a man

ought to follow those things closely where he is working in
conjunction mth another agent.

The further taking of depositions in this case was adjourned
to Tuesday, April 7, 1936, at 2:30 P. M., at the same place.
page 272

Office of Messrs. Tucker, Bronson, Satterfield &
Mays,

State-Planters Bank Building, Richmond, Va
April 7,1936.

The further taking of depositions was resumed before

P. C. Tilghman, Notary Public, with the same parties present
with the exception of Mr. Satterfield.

MRS. THOMAS WHITTET,
having been first duly sworn, testified on behalf of the defend
ant as follows:

Examined by Mr. Montague:
Q. You are Mrs. Thomas "Whittet, I believe?
A. Yes.

Q. You live in Richmond?
A. I live in Ginter Park—Richmond now.

Q. "Were you living in Richmond as far back as 193-^?
A. Yes indeed.

Q. Ho you know Mr. H. A. Gray of Waverly?
A. Yes, very well.

Q. The record in this case shows that early in March,
1933, Mr. Gray purchased a residence property on the Gary
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Street Eoad known at that time as the Finlayson house. Do

you recall having heard of such a purchase by him?
A. .Yes.

Q. Will you state whether or not, some time

page 273 }- after that in 1933, you called Mr. C. I. Arnall of
Pollard & Bagby, Inc.?

A. I will tell you all I Imow. I think that I called Mr.
Arnall after Mr. Gray bought the property because Horace
Gray, Jr., is a friend of my daughter and I had a little talk
with him about it and I think that must have been after

Mr. Gray—am sure it was after Mr. Gray bought the prop
erty and I called Mr. Arnall because I had heard that "Blue
Shingles" had to be sold and I didn^t Imow much about the
house but I knew it was a beautiful place, having been out

there in the garden, so I called him and asked him if he knew
'what it would sell for and he called me back a day or two

after that and told me they wanted $100,000 for it, so of
course that let me out and the whole thing was just casual
with me because I didn't think anything more about it because,

of course, I couldn't consider it under any conditions. I
thought they wanted to sell it at a bargain.
Q. But you did ask Mr. Arnall to make the inquiry?
A. I did ask Mr. Amall to make the inquiry and he did.
Q. And reported back to you?
A. And reported back to me.
Q. And that was the end of that?

A. That was the end of the whole thing and that is all
I know about it.

page 274[

CROSS EXAMINATION.

By Mr. Parker:

Q. Mrs. Whittet, had you known Mr. Arnall very long
then?

A. No,I didn't know Mr. Arnall at all except he was con
nected with Pollard & Bagby and I think the main reason
I called Mr. Arnall was because I knew Mr. Gray bought
the property through him.

Q. Had you had any transactions with Mr. Arnall before
that time?
A. No.

Q. Did you have any discussion with him over the tele
phone as to what kind of property you wanted or anything
of that sort when you called him up?
A. I don't know. I couldn't tell you right now what I

said to him about the kind of property. I think that I simply
said that I had heard "Blue Shingles" had to be sold and
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we were thinking of disposing of our home if we could and
I just wanted to know about that.
Q. Bid you give Mr. Arnall any statement at that time as

to the approximate ability of yourself in considering how
much you could pay for a house? That is, did you teU him
you wanted to consider a house of ten thousand dollars, or
that you would consider a house for one hundred thousand?

A. No, indeed, I didn't tell him an3d;hing like that because
I had no idea, of course, that they would want
page 275 $100,000 for ''Blue Shingles". I never have been
in the house, you see, and I didn't know anything
about it, but a friend of mine lives right across from "Blue
Shingles" in Rothsay and I know what a lovely view it is and
all that and I thought maybe if they had to sell it that it
would be a bargain. I have never been in it yet. I don't
know what kind of a house it is.

Q. You have looked at some other houses generally?
A. Yes, Mr. Wallerstein took me out to see some houses
once on the Gary Street Road.

Q. How did they run in price, approximately?

A. I don't know that I can remember right now. I didn't
see anything I wanted so I don't think we got at any price
because we wanted to turn our own house in.

Q. Bid they run about twenty-five or thirty thousand? ^
A. I imagine they would be houses about that price. I
don't know. One was a house out there that a man named
Turner lived in. I don't know what that house would sell
for.

The further taking of depositions was adjourned to a time
to be agreed upon.

page 276

OfSce of Messrs. Tucker, Bronson, Satterfield and
Mays.

Richmond, Virginia, April 23,1936.
Met by agreement of counsel.

Present: Same parties as heretofore noted.
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DONALD C. HANCOCK,

was recalled by the defendant and testified as follows:
Examined by Mr. Satterfield:

Q. Mr. Hancock, what firm are you with?
A. Elam & Funsten.

Q. What is your official connection with that firm?
A. As a partner in the business.

Q. How long have you been in the real estate business?
A. Thirty years.

Q. Have you served an apprenticeship in more than one
branch of the business?
A. In all branches.

Q. I have a question to ask you which is lengthy. Will
you pay attention to it and answer it at its conclusion?
The evidence in this case discloses that Pollard & Bagby had

an exclusive option as selling agents of the Finlayson prop

erty, the property located out on the Cary Street !^ad, from
June 24,1931, to September 30, 1931, and, that during the life
of this exclusive selling agency Mr. Lester Wal-

page 277 }■ lerstein called upon Mr. C. I. Arnall and made

inquiry as to whether or not Pollard & Bagby had
the exclusive right to sell this property, that he, Wallerstein,
was informed that they did have the exclusive sale and he, Mr.
Wallerstein, was shown the option and read it; that Mr. Wal
lerstein represented himself to be a salesman for Thalhimer;
that thereupon Mr. Wallerstein informed Mr. Arnall that
Dr. Coleman was interested in that particular property and
Mr. Arnall stated to him that he would be glad to cooperate

with him, or any other agent, to sell the property during the
life of the exclusive option; that shortly thereafter Mr. Arnall
carried Mrs. Coleman to look at the Finlayson property and

that Dr. Coleman subsequently advised that he and his wife
were not interested in the property and took the position that
his house in Ginter Park was less expensive to run and that
he was satisfied where he was. On the 30th of September,

1931, the exclusive selling agency expired and the Finlayson
property had not been sold by Pollard j& Bagby nor sold by
anyone else, and that no further efforts were made by Mr.
Arnall or by Mr. Wallerstein to interest Dr. Coleman in the
Finlayson property ; that subsequently Mr. Arnall, together
with Mr. Wallerstein, called upon a Mr. Evans, oAvner of
"Blue Shingles" and discussed mth him what price he would
take for this property, with the result that Mr. Arnall met
Dr. and Mrs. Coleman out at "Blue Shingles" and there

was advised by Dr. and Mrs. Coleman that they

page 278 [■ were not interested in purchasing that piece of
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property; that in February, 1933, Mr. Finlayson,
the owner of the Finlayson property, called Mr. Arnall to his
office and told him of a prospective buyer, a Mr. Gray from
Waverly, Virginia, and in March, 1933, Mr. Gray bought the
property. In July or August, 1933, Mr. Gray informed Mr.
Amall that he wanted to sell the property and go back to
Waverly, Virginia, and gave Mr. Arnall thirty days in which
to see Dr. Coleman and make, if possible, a sale, whereupon
Mr. Arnall waited upon Dr. Coleman in August, 1933, and
on the 7th of October, 1933, consummated his negotiations
with Dr. Coleman by his sig*ning the contract to purchase the
Finlayson property. The matter was closed, the deeds were
passed and the commissions were paid. Under regular con
ditions and usages prevailing in the City of Richmond now
and at that time, will you state, under the circumstances
which have been outlined in this question, whether the com
missions that were paid in connection with this deal should

have been divided between Morton G. Thalhimer, Inc., and
Pollard & Bagby, Inc., or whether they should have been
paid solely to either one of these firms?

Mr. Parker: Counsel for complainant objects to the ques
tion on the ground that it omits in the recital of the facts in
the case several points and that it contains in its

page 279 [• recital of the facts several inaccuracies and errors;
for example, the error of reciting that nothing
further was done by Mr. Arnall and Mr. Wallerstein rela

tive to interesting Dr. and Mrs. Coleman in the Finlayson
house after the visit of the Colemans to the Finlayson house
in the summer or fall of 1931, whereas the evidence shows
that after the sale of the Finlayson house to Dr. Gray in the
spring of 1933 Mr. Wallerstein had a conference with Mr.
Arnall as to whether or not it wouldn't be possible to in
terest the Grays in the sale of the property to Colemans. A
further inaccuracy appears in that counsel for defendant fails
to state that Mr. Arnall admitted at the time that he and Mr.

Wallerstein began to work on the Colemans in 1931 that Dr.

Coleman and his wife were Mr. Wallerstein's prospects; the
further inaccuracy in that the evidence shows that Mr. Arnall

and Mr. Wallerstein were working on Dr. Coleman for the
sale of other property in the general neighborhood of Westhampton or the west section of Richmond, such as the Evans
house, and that the Colemans made a visit to Mr. Evans'

place in Westhampton, known as "Blue Shingles", during
the spring of 1932, at the instance of Messrs. Amall and
Wallerstein.
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Mr. Saitterfield:

Counsel for the defendant

page 2801 submits that the question is a proper one and
cites as reasons therefor the reasons given in an
swer to objection by counsel for the complainant when the
same question was propounded to Homer S. Wilson in these
proceedings.

A. The information contained in the question, as I under
stand it, is that Mr. Wallerstein did not contact Mr. Arnall
after the fall of 1931 with reference to the sale of the prop

erty to Dr. Coleman and that approximately two years having
elapsed between the expiration of the option or exclusive right
to Pollard & Bagby and the date of sale of the Pinlayson
house to Dr. Coleman, the agent making the sale, in my
opinion, is entitled to full commissions.
By Mr. Satterfield:
Q. And that would be in this instance which concern?
A. Pollard & Bagby. I understand they sold it.
CROSS EXAMINATION.

By Mr. Parker:
Q. As I understand it, your opinion as just stated is predi
cated on the first part of your statement plus the question
asked you?
A. Yes.

page 281 [•

Q. As I also understand, you do not in any way

intend to retract the opinion which you passed
in answer to a question that I asked you concerning this case;
is that correct?

A. As I recall, yes.
Q. Would you like for me to give you your former testi
mony and ask you to read it over and see if you do change any
or do you remember enough about it?
A. I remember enough about it.
Q. And the question as then asked you at that time by
me you would answer the same way at the present time?
A. Absolutely.

page 282 [■ Virginia ;
City of Richmond, to-wit:
I, P. C. Tilghman, a Notary Public for the State of Vir
ginia at Large, certify that the foregoing depositions of Les
ter D. Wallerstein, W. L. Stagg, Jr., Dr. L. J. Whitehead,
Ethel Trevett Button, L. S. Evans, T. J. Farley, Morton G.
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ThalMmer, D. C. Hancock, Ernest L. Fox, Henry S. Raab,
Dr. Douglas VanderHoof, Mrs. Ruth T. Coleman, Dr. C. C.
Coleman, Homer S. Wilson, Robert C. Bayliss, Mrs. Thomas
Whittet were duly taken and sworn,to before me at the times
and places and for the purpose in the caption mentioned, and
that signatures thereto were waived by agreement of counsel.
Given under my hand this 20th day of May, 1936.
F. C. TILGHMAN,
Notary Public.

page 283 } WALLERSTEIN EXHIBIT #1 F. C. T.
John Bagby, President

Wm. Jorg, Vice-President.

POLLARD & BAGBY

Incorporated
Real Estate In All Its Branches

Richmond, Va.
October 16,1933.
Mr. Morton G. Thalhimer,

1013 East Main Street,
Richmond, Virginia.
Dear Morton:

I have had a talk with Mr. Arnall in regard to the deal

that we think we have made (the contracts having been signed,
but the deal not yet consummated), between Dr. C. 0. Cole

man and Mr. H. A. Gray, in which several properties were
agreed to be exchanged.

Mr. Amall concedes the fact that he was working with
your Mr. Lester Wallerstein on Dr. Coleman in regard to
the Finlayson house, when we had exclusive option on it in
1931, given us by the National Oil Company.
Since this property w^ sold to Mr. Gray in February,
1933, Mr. Amall says there has been no agreement between

Mr. lister Wallerstein and himself, as to the division of
commissions on any property sold or traded to Dr. Coleman;
nor is there any evidence of any work Mr. Wallerstein has
done on this deal.
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Therefore, we cannot make any division in commissions
with Mr. Wallerstein in the matter.

Yours very truly,
POLLARD & BAGBY, INC.,
By JOHN BAGBY,
JB:G

President.

page 284 \ WALLERSTEIN EXHIBIT #2 P. C. T.
John Baghy, President Wm.Jorg, Vice-Pres. Joseph H.Inge,
Sec'y-Treas.
POLLARD & BAGBY

Incorporated
Real Estate and Loans.

Richmond, Va.
October 18, 1933.
Mr. Morton G. Thalhimer,
1013 East Main Street,
Richmond, Virginia.
Dear Morton:

Yours of yesterday received. We have fully considered
the matter to which you referred.

Our position as to the sale of properties between Mr. H. A.

Gray and Dr. C. C. Coleman, which was negotiated and made
by this company through our Mr. C. I. Arnall, is as stated in
our letter of October 16th.

Therefore, we do not consider that there is any occasion
for such a conference as suggested by you.
Very truly yours,
POLLARD & BAGBY, INC.,
By JOHN BAGBY,
JB:G

President.

(MS. pp. 285 to 290, inclusive, omitted by agreement of
counsel contained in following letter.—^M. B. W., Clerk.)
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page 285 }■ WALLEBSTEIN EXHIBIT NO. 3.
May 13,1937.
Senator Hill Montague,
Travelers Building,
Eicbmond, Virginia.

In re: Thalhimer v. Pollard <& Baghy.
Dear Senator:

With reference to the record in the above case to go
before the Supreme Court of Virginia, the only portions of
the pamphlet known as the ''Constitution and By-Laws of the
Richmond Real Estate Exchange" introduced in evidence,
which we wish printed, are as follows:
Section 2 on Page 4 reading as follows:
"The Realtor should so conduct his business as to avoid

controversies with his fellow-Realtors; but in the event of a
controversy between Realtors who are members of the same
real estate board, such controversy should be submitted for
arbitration in accordance with the regulations of their board
and not to a suit at law, and the decision in such arbitrations
should be accepted as final and binding.''

Section 4 on Page 19 reading as follows:

"A Committee on Arbitration, consisting of seven (7) mem
bers, four (4) of whom shall be Managers, and whose duties
shall be to hear any differences arising between members of
the Exchange, or in which any member is interested, referred
to, them for arbitration. And the Committee's findings, after
a due and just opportunity is given to both parties to be
heard, shall be binding upon such parties who shall, however,
have the right to appeal within thirty (30) days to the Board
of Managers, whose decision shall be final. Any member 'who
shall refuse, or neglect to comply with such findings, shall

be liable to suspension from all benefits of membership, or
to expulsion as provided for in Article H, Section 3 of the
By-Laws."

The balance of the pamphlet may be omitted so far as we
are concerned.

'

"With reference to the notice of motion for judgment in
the Law & Equity Court of the City of Richmond, we are
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perfectly agreeable to having only one of these notices copied.
We understand that they are identical and for some reason
two of the notices were placed in evidence. Under these cir
cumstances we are perfectly agreeable and it is our desire that
only one of the notices be copied in the record for the Supreme
Court.

Very truly yours,

awp hw

ALEX. W. PARKER.

The above letter of Alexander W.Parker, counsel for Thalhimer Brothers, Incorporated, constitutes the agreement be
tween it and Pollard and Bagby,Incorporated, as to the print
ing of the record in said case in the Supreme Court of Apjpeals.

MONTAGUE & MONTAGUE,
DAVE E. SATTERFIELD, Jr.,

Counsel for Pollard & Bag%, Inc.
page 291 }-WALLERSTEIN EXHIBIT #5 F. C. T.
Members

Richmond Real Estate Exchange
National Associate of Real
Estate Boards

MORTON G. THALHIMER,INC.
Real Estate Broker

1013 E. Main Street

Richmond, Va.
October 17, 1933.

Mr. John Bagby, President,
Pollard,& Bagby,Inc.,
1009 E. Main Street,

Richmond, Virginia,
Dear John:

This will acknowledge receipt of your letter of October
16th,in reference to the participation of this office in the com
mission for the exchange of properties between Dr. C. C. Coleman and Mr. H. A. Gray.
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As explained to you, personally, yesterday by Mr. Lfester
Wallerstein and the writer, there are very deMite reasons
why we feel we are entitled to share in these commissions,
and Lester has prepared a memorandum of all the facts in the
case. He and I would like to go over this memorandum with
you and Mr. Arnold at your convenience, because we feel that
you understand we would not make a claim for part of the
commissions unless we felt we were entitled to same.

I am quite sure that a meeting between you, Mr. Arnold,
Lester and myself would be productive of a better understand
ing of this situation, and I would very greatly appreciate your
arranging such a meeting at an early date.
With Hndest personal regards, I am
Sincerely yours,

(signed) MORTON G. THALHIMER,
MORTON G. THALHIMER,
MGT/w

President.

page 292 }

EXHIBIT #6 3/16/36 C.L. C.

General Otfice, Richmond, Va.
New York Office, No. 17 Battery Place
Stations Located throughout South and East
NATIONAL OIL COMPANY,INC.
NATIONAL

Incorporated 1896
FOR AND IN CONSIDERATION of the sum of one dol

lar to us in hand paid, the receipt of which is hereby ac
knowledged, we hereby grant to POLLARD & BAGBY,INC.,
AGENTS,exclusive option to sell our property known as No.
5115 Cary Street Road, Henrico County, Virginia, fronting
300 feet on the south line of Cary Street Road, by a depth of
500 feet, consisting of about Sy2 acres, for the gross price
of EIGHTY-FOUR THOUSAND FOUR HUNDRED DOL
LARS ($84,400).
TERMS: SIXTY-FOUR THOUSAND FOUR HUNDRED

DOLLARS ($64,400) cash, and the balance to be paid in one
year with 6% interest from date, secured by first mortgage
on said property, or aU cash, at the option of the purchaser.
I hereby agree to pay Pollard & Bagby, Inc., Agents, the
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usual real estate commissions of five (5) per cent, provided
sale is made under this option.
It is agreed that no signs will be erected on said property
and we reserve the right to use the said property during the
term of this option.
This option will expire on the 30th day of September,
1931, at twelve o'clock noon.

Witness our hands and seals this 24th day of June, 1931.
NATIONAL OIL CO., INC., (Seal)
H. LEE FINLAYSON,
(Seal)
Pres.

page 293[

EXHIBIT #7 3/16/36 C. L. C.

POLLARD & BAOBY,INC., AGENTS.

I hereby agree to give FIFTY THOUSAND AND 00/100
Dollars ($50,000.00), payable as follows: CASH for All that
lot of land with all improvements thereon known as No. 5115
Cary Street Road, Henrico County, Virginia, fronting 300
feet on the south side of Cary Street Road by a depth of 500
feet and tender herewith One Dollars as earnest money pro
vided this offer is accepted.
Interest, Taxes and Rent to be pro rated from date of
settlement, provided the title is free from valid objections,
to be settled for within 15 days from date hereof.
Witness my hand and seal at Richmond, Va., this 2nd day
of March, 1933.
H. A. GRAY, (Seal)
(Seal)

We hereby accept the above offer, and agree to pay the
usual commission on this sale 5%.
NATIONAL OIL CO., INC.,
H. LEE FINLAYSON, President, (Seal)
(Seal)
page 294

And at another day, to-wit:

At a Circuit Court of the City of Richmond, held in the
Court room of said City in the City Hall thereof; on Monday,
December 14,1936.
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Virginia:

In the Circuit Court of the City of Richmond.
Morton G. Thalhimer,Incorporated,
V.

Pollard & Bagby, Incorporated.
FINAL DECREE.

This cause having come on to be heard upon the biU of
complaint herein, the answer of the defendant thereto, the
amended bill of complaint herein, the answer of the defend

ant thereto, and the replication of the complainant to each of
such answers, and on all pleas and motions heretofore filed

herein, and on all orders formerly entered herein, and on the
evidence duly taken and presented to the Court, and having
been argued by Counsel for the respective parties; and the
Court being fully advised in the premises, on consideration
thereof, doth find: That the allegations of saiid bill of com

plaint and said amended bill of complaint are substantially
true as therein stated; and that the equity Of this
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plainant is entitled to the relief prayed in the bill

of complaint and the amended bill of complaint; and that,
upon statement of the account between the said parties, in
respect to their joint adventure, there is now due from the

defendant to the complainant the sum of $2,187.5(>, with in
terest thereon at rate of (6%) per centum per annum from
November 1,1933, it is, therefore,
ORDERED,ADJUDGED and DECREED that the defend

ant, Pollard & Bagby, Incorporated, pay to the complainant,
Morton G. Thalhimer, Incorporated, within ten days from
this date, the sum of $2,187.50, with interest thereon at rate

of (6%) per centum per annum from November 1, 1933, until
paid, and also the costs of this suit, including that of the
depositions, to be taxed by the Clerk of this Court; and in de
fault of pch payment, that execution issue therefor.
To which opinion and judgment of the Court the defendant,
by counsel, excepted. And the defendant expressing a desire
and intention to appeal from this decree, it is ordered that the

execution of this decree be suspended for a period of ninety
days from the date of the entry hereof to enable it to apply
for a writ of appeal and supersedeas hereto upon the execution
by the defendant, or some one for it, within ten days from
the entry of this decree, of a bond in the penalty of $1,000.00,
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with surety to be approved by the Clerk of this Court and
conditioned to pay said judgment and all proper costs in
this case by reason of said appeal.
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And at another day, to-wit:

At "a Circuit Court of the City of Richmond, held in the
Court' room of said City in the City Hall thereof, on Wednes
day, December 23, 1936.
Virginia:
In the Circuit Court of the City of Richmond.
Morton Gr. Thalhimer, Incorporated,
V.

Pollard & Bagby, Incorporated.
ORDER.

On motion of counsel for the complainant herein, and for
reasons which are adequate and satisfactory to the Court, it is
ORDERED, ADJUDGrED and DECREED that the amount
of the bond referred to in the decree of this Court entered

in this cause on the 14th day of December, 1936, be and the
same hereby is changed and increased from $1,000.00 to $2,500.00, and it is further ORDERED, ADJUDOED and DE
CREED that the surety to be furnished on said bond shall
be corporate surety satisfactory to and approved by the Court.
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Fee for Transcript, $50.00.

Virginia:

In the Circuit Court of the City of Richmond.
I, Walker C. Cottrell, Clerk, do hereby certify that the fore
going is a correct transcription of the record in the Chancery
cause in which Morton Gr. Thalhimer, Incorporated, is the
Plaintiff, and Pollard and Bagby, Incorporated, is the De
fendant, and also that the Attorneys for the Plaintiff have
had due notice of the intention of the opposite party herein
to apply for a transcript of this record.
Griven under my hand this 16th day of February, 1937.
WALKER C. COTTRELL, Clerk.
A Copy—Teste:
M. B. WATTS, C. C.
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