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IN THE

Supreme Court ofAppeals

of Virginia
AT RICHMOND

Record No. 2417
J. S. ASHWORTH, TRUSTEE, AND
IN HIS OWN RIGHT
vs.

S. J. FLEENOR AND IRVING WHALEY

PETITION
Your petitioners, J. S. Ashworth, complainant in the court
below and hereinafter designated the complainant, and Irving
Whaley, one of the defendants in the court below and hereinafter designated Whaley, feel themselves to be greatly aggrieved
by a decree entered in the above-styled cause by the Circuit Court
of the County of Scott, Commonwealth of Virginia, on the 23rd
day of July, 1940, and your petitioners submit herewith a copy
or transcript of the record of the said case, from which the Honorable Court will readily see that there is error.

2

Supreme Court of Appeals of Virginia
STATEMENT OF FACTS

Whaley, a resident of Bristol, Virginia, desiring to undertake a sawmilling venture of some magnitude in Brunswick
County, Virginia, borrowed from complainant the sum of $2,500.00, to enable him to purchase the requi$ite equipment. With
the money thus placed at his disposal. Whaley made several purchases, including one of a sawmill, with attendant equipment.
from the defendant, S. J. Fleenor, here:nafter called the defendant. This mill and equipment are the subject of the present litigation. Defendant received for his property the sum of $600.00
in cash, and took a note, under date of May 21, I 93 7, as evidence
of the sum of $200.00 which remained unpaid upon the purchase price. This note was secured by a title-reservation contract. both the note and the contract appearing as exhibits to the
deposition of the defendant, pages 94 and 9 2 of the transcript
of the record.
*To secure the repayment of the money with which the
reveral purchases were made, complainant took from Whaley, on July 1 o, I 93 7, a bill of sale upon the machinery so purchased, which appears as an exhibit to the deposition of the complainant, page 4 3 of the· transcript. These various contracts
were duly docketed in Brunswick County, Virginia, wbzre
Whaley' s equipment was to be put in use.
2*

After operation for a short while, Whaley' s contract was
broken, and work suspended, wherefore he was unable to meet
the note held by defendant at the date of its maturity, September
2 I, I 9 3 7. However, pending efforts to adjust the difficulties in
regard to Whaley's contract, the mill was leased to L. W. Kidd,
one of Whaley's employees, who then temporarily employed the
mill upon a nearly contiguous boundary of timber located in
Warren County, North Carolina, just across the state-line.
When it became apparent that there was no solution, short
of litigation, to Whaley' s difficulties, complainant recognized the
priority of the lien of the defendant, and recognized such prior
to the removal. This recognition was accompanied by a statement that the complainant stood ready to pay off defendant's
lien, when requested. Complainant then procured the recordation in Warren County, North Carolina, of an instrument, acceptable for recordation under the North Carolina law, in Warren County, North Carolina, which instrument secured to the
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complainant a lien upon the mill, as security for the loan to
Whaley. This instrument appears as an "Exhibit H", to the
deposition of complainant, page 44 of the transcript. In as much
as complainant had previously recognized priority of defendant's
lien, such recordation in North Carolina by the complainant of
his own lien, patently operated to the advantage of the defendant.
3*

*Matters continued in this state without objection until
March of 193 8, at which time it came to the attention of
the complainant that defendant was contemplating repossession
of the mill. Thereupon, under date of March 25, 1938, complainant, by letter to defendant, requested defendant to give him
notice of steps, if any, taken in that direction, in order that he,
complainant, might protect his interest or equity in the mill.
This letter appears as an exhibit to the deposition of the complainant, page 4 7 of the transcript. Receiving no answer thereto, complainant went to Lawrenceville, Brunswick County, Virginia, to ascertain how matters then stood. While there, he
learned from L. J. Hammack, attorney for defendant, that defendant was expecting shortly to take possession of the mill under a North Carolina statute. Thereupon, complainant negotiated, as he thought,· a loan upon the mill and equipment from
W. B. Mosely, of Brunswick County, for a sum sufficient to
liquidate defendant's lien. Mr. Hammack then advised defendant, by telegraph, not to come for the mill until he had seen
complainant in Bristol. Complainant then returned to Bristol.
The day following his return, defendant together with one Kyle
Shelley, of Scott County, visited office of complainant. Whaley,
at the time of this visit was in a room adjacent to the complainant's private office, which room opens into the office, and was
thus in a position to overhear the entire conversation.
During the conversation, defendant negotiated an offer by
complainant to ascertain, by telegraph, if the Mosely loan, previously negotiated, had been co~sumated. Defendant there stated that the mill and equipment were his absolutely, subject to
no incumbrances. Complainant stated that he was in a position
to and ready to pay off defendant's senior lien, which offer defendant refused. Defendant then left complainant's office, advising complainant that he would give the matter consideration,
and return in a few days.

4
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*Immediately, however, and with no further commµnication with the complainant, defendant, next morning, went
to North Carolina, and returned with a certain part of the
equipment. Then he sent his truck, and brought back the remainder of the mill and equipment, over the protest of the Jes£ee, L. W. · Kidd, and without any legal procedure. Defendant
then [.et up and operated the mill, in Scott County, Virginia.

Approximately three months later, complainant, in an effort to avoid litigation, on July 27, 1938, wrote to the defendant, again offering to discharge defendant's lien, or, alternatively, to take payment for his own equity. A copy of this letter
appears as an exhibit to the deposition of the complainant, page
5 o of the transcript.
Receiving no answer, complainant then filed, in the Circuit
Court of Scott County, Virginia, in September, 1938, a bill in
chancery, being the instant bill, against defendant and Whaley.
In this bill, complainant prayed that the Fleenor-Whaley titlere[ervation contract be construced as an absolute sale of the property, with a mortgage back, as security for the payment of the
remainder of the purchase price, and, charging the defendant
by not answering complainant's letters, and by refusing to take·
the balance due, and evinced an intent to convert, and by the repos~·er~ion, and continued possession with sale or foreclosure, had
converted the complainant's equity in the said property, and
hld this rendered himself l:able to the complainant in the amount
of the purchase price, less the amount due thereon. Complainant went on to state that the repossession constituted a rescission
of the original contract, and that if such should be the holding
of the court, defendant was liable for the restoration of the status
quo. Complainant then urged that, should defendant's course
of action not constitute a re.scission, then the defendant, by his
taking has rendered himself lia·ble for a fair rental value
5 * * for the time held, subject to a credit for the unpaid balance, together with the return of the mill and equipment
to complainant. Finally, complainant urged that, should the
court not accede to the above contentions, there still remained
the necessity for foreclosure.
To this bill, defendant filed an answer, the substance of
which is an insistance upon and reiteration of the defendant's abmlute ownership in the property he had taken, and the answer
asked no other relief than that the defendant should be dismissed with his costs.
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At the taking of the defendant's evidence, it first appeared
that the mill and its attendant equipment had been destroyed by
fire, before the taking of proof. No amendment of pleadings in
this regard was made.
Upon the submission of the cause, the decree herein appeal
ed from was entered, on July 23, 1940. In ~his decree, the court
held that the Fleenor-Whaley contract was an absolute sales contract, with a lien for the remainder of the unpaid purchase price,
vested in the vendor, in this, supporting the contention of the
vendor. By the terms of this decree, the court went on to enter
judgment for defendant, Fleenor, against Whaley, for the sum
of $200.00, with interest from September 21, 1937, together
with IO per cent. attorney's fee thereon, plus $25.00 that the
defendant had expended as fee for legal services in obtaining pos~ession of the property, and $35.00, as his expenses in transporting the same to Scott County, Virginia, both of these items bearing interest from the date of the repossession, i. e., from 18th of
April. 193 8, together with the costs of this suit.
The decree specifically denied all complainant's prayer for
relief.
6*

*The decree then provided that unless complainant, or
someone acting for him, should pay off and discharge to
the defendant those identical sums for which the defendant was
given judgment against Whaley, the said property should vest
in the defendant. Thirty days from the entrance of the decree
was given to the complainant to thus discharge the defendant's
lien. Decree provided that, upon such payment, the mill and its
equipment, would become the property of the complainant.
From this decree, and the rulings of the said Circuit Court
of Scott County, your petitioners, J. S. Ashworth, complainant,
and Irving Whaley, co-defendant, pray an appeal to the Supreme
Court of Appeals of Virginia.
GROUNDS OF ERROR
FIRST The court erred in that the decree complained
of is not based upon the pleadings in the cause and is, moreover,
wholly inconsistent and at complete variance with them, in that
it awards an unconditional final judgment in favor of the principal defendant, S. J. Fleenor, against a co-defendant, Irving
Whaley, against whom no relief had been asked, nor had the

6
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pleadings on either side been drawn in contemplation of such relief.
SECOND The court erred in putting the complainant on
terms to pay off and discharge to Fleenor, the defendant,' the certain rnms within a designated time, with the provision that
should the sum be so paid, the mill and the equipment in question would vest in complainant, e~pecially in that the m:11 had
been destroyed by fire, while in the wrongful use of the said defendant.
THIRD The Court erred in failing to hold that, in forcibly repossessing, as h!s sole and absolute property, the identical
mill and equipment which he had previously sold and delivered,
and for which he had previously received three fourths of
7* the *purchase price, taking a lien for the balance, continuing to hold and use said property as his own, until it was
while in his use destroyed by fire, and in denying explicitly that
either the original purchaser, or his assignee, the complainant,
had any interest or equity therein, the defendant, Fleenor, had
thereby rescinded the original sale, at the option of the petition·
crs, and was liable as for its conversion.
ARGUMENT
I and II
Your petitioners deem it expedient to consider these two
grounds at the same time, and not separate! y.
The primary grievance affecting both petitioners is that the
court, having rightly held the sale to have been absolute with
but the reservation of a purchase money lien, went on to enter a
decree granting relief that was for by neither of the parties, and
was not based upon the pleadings in the cause. Although defendant, Fleenor, did not ask for it, the decree grants him an absolute judgment against Irving Whaley, a co-defendant, for more
than $300.00. Title was vested in defendant, subject to be divested only upon the discharge of the judgment, within thirty
days from the date thereof, with interest and costs. If not so
discharged within thirty days, the defendant retains the property absolutely, but still holds his judgment against Whaley.
On the other hand, had the complainant, who was, by the
decree, given the right to discharge the Whaley judgment, wished
to avail himself of that opportunity, the property obviously
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could not have been delivered to him, because it had been destroyed by fire. The des'truction occurred while the property
was wrongfully being used by defendant, under a claim of
8 * sole *ownership, and the loss was his own.
The further fact that he may have undertaken its rebuilding by the use of the old fire-warped irons fitted to ne-w frame
work, did not bring back into existence the mill which had been
consumed by fire so as to warrant the court in treating it as still
existing, or to justify a decree dealing withit as still existing.
Therefore, the said decree is not based upon the pleadings,
and is inconsistent with them, and with the facts, especially in
that it awards an unconditional final judgment in favor of the
principal defendant, S. J. Fleenor, against a co-defendant, Irving Whaley, against whom no relief had been asked, and none
contemplated by the pleadings.

Welfley vs. Shenandoah/. L. M. Co., 83 Va. 769
Hubbard vs. Goodwin, 3 Leigh 492
Mundy vs. Vawter, et al., 3 Gratt. 518
Kent's Adm'r. vs. Kent's Adm'r., et al., 82 Va. 205

III
Finally we come to the consideration of the assignment of
error involving the questions of rescission of the contract, and
of the conversion of complainant's equity of redemption. Since
these two grounds are so closely allied, treatment together seems
profitable of time and space.
The vital issue before the court below, as made by the
pleadings, was not whether the ownership of the property involved was vested in the defendant, Fleenor, but whether it was
rightfully or wrongfully so vested. If rightfully, making the
property to be absolutely that of the defendant, the bill should
have been dismissed, and nothing more; if wrongfully, the complainant should have had a decree as for wrongful conversion of
rescission.
9*

*For the solution of the question of the nature of the vesting of the defendant's ownership, we must consider the intent of the defendant at the time of the taking. What was his
purpose? Did he take for the purpose of foreclosure, or in pursuance of the exercise of a claim of absolute dominion? It is

8
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evident that the defendant's purpose was to repossess, either by
force or strategy, as his own property, with not even a passing
thought of foreclosure or accounting, the. property in question.
He accomplished this purpose without previous demand or notice, and this, even though such taking was not authorized by the
Fleenor-Whaley contract, wh:ch contract purported to allow repo~session for the purpose of sale and accounting alone.

Musser vs. King, 43 Am St. 897 (N. E.)
Thus, at the time of the institution of the suit, defendant
still continued to insist that the mill was his sole property, denying that he held it as security for a debt, denying any existing interest in Whaley, such as would allow him to redeem, or any
right accrued under the bill of sale or mortgage to complainant.
By complainant's letter under the date of September ... 1938,
which appears as an exhibit to the deposition of complainant, on
page . . of the transcripc defendant was given a last opportunity to reconsider and elect to treat his possession as a security
for his debt, which was then offered, which was then offered, together with interest and costs. His silence indicated that he considered himself the owner.
So far, we have treated the situation as defendant had no
right at all to the posse~sion of the equipment. Admitting, for
the purpose of the argument, that by reason in the default of the
payment of the $200.00 note when due, or that by reason of
the removal of the mill temporarily from Brunswick County,
Virginia, defendant did have the right under the strict wording
of the title-retainer clause of the Fleenor-Whaley sales con10 * tract to repossess *the mill peaceably, but we submit that if
repossessed in such manner, the purpose of his repossession
must have been ultimate foreclosure, and that by taking it as an
absolute owner, even under the color of the right given by the
contract, upon his failure to account or to foreclose, he became a
trespasser ab initio.

Johnson vs. Alderson. Gilmer

221.

In short, we submit that even if the contract were technically breached by the temporary removal or by the failure to meet
the obligation at date, such breach justifies a retaking but for the
sole purpose of sale and accounting, and not as a forfeiture.
It was, and still is, the contention of the petitioner, based
upon the well settled rule of law: "Once a mortgage, always a

,-.::._
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mortgage", that all the property rights in the equipment sold and
delivered to Whaley, described in· the bill sale between Fleenor
and Whaley were vested in Whaley, and remained so, until the
lien should be legally foreclosed by some appropriate procedure
either in equity, or under Sec. 5 190 of Michie's Code of Virginia,
of 193 6, or by private sale in the manner provided for in the
title-reservation clause of the Fleenor-Whaley contract. In the
cause of Hale vs. Horne, et als., 21 Gratt. 112, at page 121, this
Court stated the following rule:
"A mortgage is regarded in equity as a mere security
for the debt, and only a chattel interest. And until a decree
of foreclosure, the mortgagor continues the real owner of
the fee; and may lease, sell, and in every respect deal with
the mortgaged premises as the owner.''
In support of the petitioner's theory of the case, the petitioners would direct the court's attention to the following cases:
11*

*Taylor's Adm'r. vs. Chowine, 3 Leigh 654
Morgan vs. Grundy, 92 Va. 86
Ambler vs. Warwick, I Leigh, at page 205
Snavely vs. Pickle, 29 Gratt. 35.

The fact that no private foreclosure under clause mentioned
in the penultimate paragraph was attempted relieves your petitioners of the necessity of discussing the legality of a provision
which authorizes a mortgagee to act in the fiduciary character of
a trustee for both parties.

In the case of Lloyd vs. Federal Truck Co., 168 Va. 77,
this court, construing a contract much like the one here involved,
held that, where there had been default in any part of the payment of the purchase price, and the seller had, in an ac_tion of
detinue, recovered the truck as sole owner, after such default,
the seller thereby rescinded the original sale. By so much the
more, then, where the seller wrongfully retakes the property,
contrary to the express provisions of the contract, not for resale and accounting, as provided in the contract, and had so dealt
with it, acknowledging the buyer's equity, his act would not
have constituted a rescission, or a conversion to his own use.
Universal Credit Co. v. Taylor, 164 Va. 164.
The defendant, in his answer, claims absolute ownership,
and undertakes to justify the same upon the ground that neither

10
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Whaley, nor complainant, Whaley's assignee, had ever made an
actual legal tender of the mortgage debt. In the first place, the
vice of this contention is that failure to· tender a mortgage debt
can never justify a forfeiture of the mortgage subject; and in the
second place, the defendant by his claim of absolute ownership
of the mortgaged mill denied the existence of the mortgage debt
thus making tender, in its legal sense, but an idle ceremony.
* * A resume' of the pertinent facts in regard to the second
contention demonstrates its truth. Although the $200.00
note was negotiable and payable at a designated Bank in Bristol,
Virginia, it was never left, or presented there for payment, nor
was there any notification of its due date, nor was request, or
demand for its payment, oral or written, ever made upon its
maker, either by defendant, or by any of defendant's several attorneys. Defendant, before request or demand, employed attorneys in Bristol. Virginia; Lawrenceville, Virginia; and in
Roanoke Rapids, North Carolina. In the last named town,
Whaley, the maker of the note, roomed and boarded within a
couple of blocks of defendant's attorney, Mr. Winfield Crew.
Whaley's mill was in the vicinity of Lawrenceville, Virginia,
where defendant was represented by Mr. L. J. Hammack. Neither of these attorneys made an effort to call upon or communicate
with Whaley, though Whaley was easily accessible. Further,
complainant, having heard that defendant contemplated taking
some action to recover the mill, repeatedly wrote to defendant,
and each of his attorneys, seeking information, which letters were
met with silence. On the occasion of the defendant's visit to
complainant's office, on or about April 20, 1938, in Bristol,
while there is disagreement as to what was said, defendant admits that he declared the mill to be his absolute property. Defendant agreed to return in a few days to make known his decision as to what course he would pursue. As narrated in the
statement of facts, without further communication with complainant. defendant repossessed himself of the mill, returning it
to Scott County, Virginia, and, denying that Whaley or· complainant had any further interest therein, used the same and
treated it as his own. The facts here delineated can but sustain
the complainant's charge that it was never the purpose of defendant to collect or receive payment of the note at any time
after the due date thereof.
12

r 3 * * In brief: defendant's retaking of the mill by force was
unlawful, and operated as a rescission of the contract, ren-
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dering him liable as for conversion; and secondly, admitting, for
the purpose of argument, that defendant had a right to possession because of failure to meet the note, or the temporary removal, then his continued possession without sale and accounting renders him liable as though he had taken it by force.
''Where the mortgagee is in possession, the exercise by
him of any dominion over the property inconsistent with
the rights of the mortgagor, or with the relation which he
justly sustains to the property, will constitute a conversion,
in case the mortgagor elects to treat it so."

Corpus Juris, Vol.

I I,

PP 589-590

"A mortgagee is liable for conversion where he takes
possession under the mortgage, and refuses to sell in accordance with its terms, or delays for an unreasonable time
after default, and he is liable to the mortgagor for the difference between the value of the· property and the amount
of the mortgage debt."

Corpus Juris, Vol.

II

P. 590

Therefore, for the foregoing reasons, and others to be stated at the bar, petitioners pray that said decree may be reviewed,
and reversed, and that the Honorable Court will enter such decree as the Circuit Court of Scott County should have entered.
This the I 6th day of November,

I

940.

J. S. ASHWORTH,
IRVING WHALEY,
By Counsel.
Counsel:
DANIEL TRIGG SARGEANT,
Attorney for J. S. Ashworth, Complainant.
J. S. ASHWORTH,
Attorney for Irving Whaley, Defendant.
I

4 * *Virginia,

Scott County, to-wit:
We, Daniel Trigg Sargeant, and J. S. Ashworth, Attorneys
practicing law in the Supreme Court of Appeals of Virginia do
certify that in our opinion there is error in the decree appealed
from in this case, for which an appeal should be granted, and
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that on a final hearing, the said decree of the Circuit Court of
Scott County, Virginia, be annulled, vacated, reversed, and set
aside, and that this Court enter such decree as the Circuit Court
of Scott County should have entered.
We further certify that we have delivered a copy of this
petition to Quillen and Carter, Gate City, Virginia, Attorneys
for S. J. Fleenor, and that we intend to use the same as a brief
upon the hearing of the case.
This the 16th day of November, 1 940.
DANIEL TRIGG SARGEANT,
J. S. ASHWORTH,
Counsel for Appellants.
Received November 18, 1940.

M. B. WATTS, Clerk.
January 8,

I

94 I.

Appeal awarded by the Court. Bond

$500.00.

M.B.W.
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RECORD
NOTICE
J. S. Ashworth, etc,
vs.
S. J. Fleenor, et al.

Notice

You are hereby advised that on ·October 30th, 1940, the
undersigned, counsel for complainant in the above styled cause,
will apply to the Clerk of the Circuit Court of Scott County,
Virginia, for a transcript of the record in the said cause, for the
purpose of appealing the same to the Supreme Court of Appeals
of Virginia, said appeal to be without supersedeas.
This the 25th day of October, 1940.
DANIEL TRIGG SARGEANT, P. Q.
(Endorsement on Back)
Service of the within Notice accepted Oct. 25, 1940.
QUILLEN & CARTER,
Atty. for S. J. Fleenor
page 2 ]

BILL

In the Circuit Court of Scott County, Virginia.
To the Hon. Ezra T. Carter, Judge of the Circuit Court of
Scott County, Virginia:
Humbly complaining, J. S. Ashworth, in his right and as
trustee, will respectfully show unto the court, that: on and prior
to July 10, 1937, at his special instance and request, complainant furnished to Irving Whaley approximately $2,000.00 in
cash with which to purchase and equip a complete sawmill outfit to be used in Brunswick County, Virginia, under a sawing
contract which the said Irving Whaley then had with Coppersmith & Co. of Elizabeth City, North Carolina.
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Among other purchases of machinery made by the said Irving Whaley was the purcha5:e from S. J. Fleenor of Scott County. Virginia, of a certain circular sawmill complete with one
tcwer edger with two inserted tooth saws at the price of $800.
of wb:ch $600.00 was paid in cash leaving $200.00 to be paid
m
months thereafter and to secure which the said S. J.
Fleenor reserved a lien upon said property in some form of conditional $ales contract which complainant has never been able to
r.ee, no copy having been delivered to the said Irving Whaley.
Hcwevcr, said conditional sales contract was docketed in
the clerk's office of the Circuit Court of Brunswick County at
La wrcnceville, Virginia.
On the I oth day of July, r 93 7, the said Irving Whaley, in
order to ~ecure your complainant for the funds he had so advanced to be used in the purchase of said property and to secure any further advances which might be necessary. executed to
your complainant, as trustee, a bill of sale for all of
page 3 ] said machinery so purcha5:ed including the said sawmill and edger purchased from the said S. J. Fleenor,
subject, however, to the prior lien thereof for the said $200.00 ..
Your complainant's sales contract was also duly docketed
in Brunswick County and all the foregoing facts herein before
$tated was expressly and fully known to the said S. J. Fleenor.
Complainant further states that while he knew nothing of
the precise terms or word:ng of the said Freenor contract, he
did know that there was a balance of purchase money of $ 200. oo
due· the said Fleenor thereon and has so always recognized the
said Fleenor lien as prior and superior to complainant's bill of
sale, and complainant has always stood ready to protect his
interest under said bill of sale, if necessary, by the payment of
the said $200.00 to the said S. J. Fleenor.
Sometime during the late summer or early fall of 193 7, the
said Irving Whaley, having finished sawing the timber immediately in reach of his mill as then situated had temporarily shut
down, pending decision upon another location for said mill.
Whereupon, Mr. L. W. Kidd who had been doing all the logging
for the said Irving Whaley requested the rent of the mill for .1
short time to cut a boundary of timber of his own, situated nearby, but proved to be a few hundred yards over the VirginiaNorth Carolina state line, therefore in Warren County, North
Carolina.
Your complainant consented to the rental while the mill
was thus idle and the mill was accordingly removed to the Kidd
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tract, which as stated was at the edge of Warren
page 4 ] County, North Carolina. Complainant here states
that at the time the request for this removal was
made of him, he neither knew that the removal of so short a distance would take the mill out of the state of Virginia, nor did
he know that the Whaley-Fleenor contract contained a provision against its removal, nor does he now know whether such
provision is contained in the contract, but regarded it as wholly
immaterial since the mill was to be promptly returned to Virg1ma.
However, when complainant did learn that the mill was being moved a few yards out of the state, he directed that the
conditional sales contracts be promptly recorded in Warren
County, North Carolina, to protect himself and others against
any possible chance of defeat.
Either shortly before or after this removal complainant
had a conversation with S. J. Fleenor in his office at Bristol,
Virginia, about the removal and about the balance due him of
$200.00, during which complainant assured him that the mill
would be promptly returned if and when demanded or the
$200.00 paid, and that complainant had directed all conditional
contracts to be forthwith docketed as aforesaid stated. He advised that if he, Fleenor, desired to take any proceeding to force
his lien he could do so in Bristol under Section . . . . . . of the
code inexpensively and speedily, but that no such proceeding
would be necessary as complainant stood ready to pay the $200
if and when demanded. Thereupon, the said S. J. Fleenor stated that he would think the matter over and let complainant know
within a few days just what his demands would be. This he
utterly failed to do.
page 5 ] Sometime later complainant heard through Mr. A. B.
Salts who was then conducting a sawmill in that vicinity that Mr. Fleenor had been down there and was taking
some action to regain possession of the mill or to dispose of it.
Complainant immediately, and.under date of March 25, 1938,
wrote Mr. Fleenor of that report and among other things asked
him to give complainant notice of any proceeding which he may
have taken in order that complainant might protect his interest
in the property involved, copy of which letter is herewith filed
and marked "Ex. I."
To that letter complainant had no reply and assumed that
nothing was being done by Mr. Fleenor. Sometime later the
£ame Mr. Salts told complainant that only a few days thereto-
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fore Mr. Fleenor had told him that he had had the Whaley mill
put up and sold and that he, Fleenor, had purchased it and wanted him, Mr. Salts, to hauJ it to Scott County for him.
Upon this information, complainant on the next day went
to Lawrenceville to investigate the matter and called upon Mr.
Fleenor's attorney, Mr. L. J. Hammack. who represented Mr.
Fleenor and who stated to complainant that no sale had been
made of the property and that he knew of no proceeding in court
concerning the same but further stated that Mr. Fleenor had
been down there and that arrangement had been made through
Mr. Winfield Crew, an attorney of Roanoke Rapids, for Mr.
Fleenor to give bond under a North Carolina statute and take
possession of the property without legal proceedings. He further stated that arrangement had been made for Mr.
page 6 ] Fleenor to give the required bond and that he was
expecting him within a day or two to come with a
truck. give the bond, and take away the mill. Complainant then
explained to Mr. Hammack that he did not want the mill removed and fully advi~ed him as to his claim thereon which was
recorded in Lawrenceville, also in Warren County, North Carolina. Complainant further advised Mr. Hammack that he was
ready and willing to pay off Mr. Fleenor's claim of $200.00
which Mr. Hammack stated would be all that Mr. Fleenor desired. Thereupon, complainant made as he understood an arrangement with Mr. Mosely, upon whose land the sawmill was
then located, to come into Mr. Hammack's office on the next
morning and settle the claim and complainant prepared papers to
that effect in Mr. Hammack's office. Thereupon, Mr. Hammack wired Mr. Fleenor at 'his home advising him of the fact
and not to come for the mill before he had seen complainant at
his office in Bristol where he would be on the next day. Complainant left Lawrenceville for Bristol on that day and in one
or two days thereafter, Mr. Fleenor came to complainant's office in Bristol and. showed com.plainant Mr. Hammack' s letter
advising Mr. Fleenor to accept settlement giving the amount
necessary to discharge his, Fleenor' s lien.
While in complainant's office on that occasion, Mr. Fleenor
denied that he had any arrangement to take the mill under bond
but that he had purchased same and refused at that time to
accept payment of his lien, which was then offered to him. After considerable discussion in which complainant advised Mr.
Fleenor that he was not willing to lose the mill and that his purchase thereof, or his claim thereon, was not legal ex-
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page 7 ] cept for the balance of the purchase money and that
he, Mr. Fleenor, if unwilling to accept the balance of
purchase money could institute his proceeding at Bristol, Virginia, where complainant and the purchaser, Mr. Whaley, both
resided and that the mill would be forthcoming to answer any
judgment of the court. Thereupon, Mr. Fleenor stated that he
would consider the matter for a day or two and advise complainant about the last of the week.
However, complainant is advised and so charges that Mr.
Fleenor left the office and immediately sent his truck to Mr.
Kidd's home a few hundred yards across the Virginia line, and
over the protest of Mr. Kidd, forcibly took possession of the
said mill_ and hauled it away, leaving the remainder of the mill
machinery there where it was, of course, perfectly useless to Mr.
Kidd or to .complainant. This was done without having advised complainant or notifying him of his, Fleenor's purpose to
remove the mill.
Under the circumstances stated and as they existed, complainant charges that the said S. J. Fleenor unlawfully removed
said mill with the intention of depriving complainant of his
interest or rights therein. Complainant further shows that he
again on the 3 oth day of April, 193 8, wrote to Mr. S. J. Fleenor,
recalling the conversation of the prior week and advising him
that he was still ready and willing to pay the balance of $200.00
with the costs, to which letter, as all others, complainant received
no reply. A copy of said letter is here filed as "Ex. 2."
Complainant believes and so charges that said S. J.
page 8 ] Fleenor, by refusal to answer communications and by
his refusal to accept the amount of his debt of $200
with interest and legal cost, if any, has indisputably demonstrated that it has been his purpose to wrongfully defeat complainant .of his rights in the said sawmill property and to get
possession thereof and to convert said property to his own use
and thereby defraud complainant. By reason whereof there is
an implied obligation upon the part of said S. J. Fleenor to pay
complainant a fair price for said machinery thus converted to his
own use and that a fair price complainant alleges to be $800.00
subject to a credit of the $200.00 balance due said Fleenor and
for which complainant prays judgment.
However, should complainant be mistaken in the contention, then he prays that the possession of said mill be restored to
complainant at the place from which it was unlawfully removed,
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and that complainant be compensated in damages for the loss of
the use thereof at a fair rental price subject to a credit of the said
sum of $200.00 balance due the said S. J. Fleenor which said
complainant is now ready and willing to pay, and has at all
time~ been ready and willing to pay, should this court so order.
To the end that complete justice may be done to all parties
in interest, complainant being without remedy at law brings this,
his mit, in chancery for the purpose of having the rights of all
parties to the subject matter adjudicated and to this end prays
that the said S. J. Fleenor and Irving Whaley be made parties,
defendants hereto, and that the hearing hereof be
page 9 ] conducted as provided by Section 5 I 90 of the Virginia Code.
Complainant prays for such other further and more general
relief as may seem equitable and just.
And he will ever pray as in duty bound.
J. S. ASHWORTH.
ENDORSED:
Filed September 3rd, 193 8.
G. L. DOUGHERTY,

D.C.
page
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] J. S. Ashworth, in his own right and as Trustee,
vs.
SEPARA TE ANSWER OF
S. J. FLEENOR
S. J. Fleenor, et als.

To the Honorable E.T. Carter, Judge of said Court:
The separate Answer of S. J. Fleenor to the Bill of Complaint exhibited against him and others, in the above styled cause
by J. S. Ashworth, in his own right and as Trustee ..
For answer to said Bill of Complaint or to so much as he is
advised that it is material that he should answer, Respondent
comes and says:
I

'

That your Complainant is not advised as to the matters set
out in the Bill of Complaint, with reference to Bill of Sale of
certain pei:sonal property made by one Irvin Whaley to the Complainant, and does not know what personal property was transferred under the terms of said alleged Bill of Sale: and your
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Complainant does not know whether or not the saw mill and
edger purchased by the said Irvin Whaley and on which your
Respondent had a valid and subsisting lien to secure the balance
of the purchase price thereon, was ever transferred under the
terms of said alleged Bill of Sale to the said Complainant; and
2

That your Respondent says that on the 21st day of May,
1937, he sold to one Irvin Whaley a No. A-2 Vance Saw Mill,
complete with Belts and one Towers Gang Edger, complete with
Saws, for the purchase price of Eight Hundred ($800) Dollars, of which sum Six ( $600) Hundred Dollars was paid in
cash and the balance, or the sum of Two Hundred ($200) Dollars, evidenced by note, to be paid on September 2 rst, r 93 7,
with interest on the same at six per cent together with an Attorneys fee of ten per centum of said note was placed in the hands
of an Attorney for Collection, and to secure the payment of
which, title was reserved to said property, all of which is particplarly set forth in that Conditional Sales Agreement a copy of
which is filed herewith, marked "Exhibit A" to your Respondent's Answer; and
3

page

That said Conditional Sales Agreement was duly
and regularly docketed in Brunswick County, Virginia, in Deed Book Io, at page 191, on the 12th day of June.
1937; and.
11

]

4

That the said Irvin Whaley, Vendee, defaulted in the payment of the said Two Hundred ( $200) Dollars, with interest
thereon, the balance of the purchase price, and your Respondent
demanded payment of the same but the said Irvin Whaley wholly refused and failed to pay the said balance of the purchase
price, although often requested by your Respondent; and
5
That your Respondent on the .... day of ........... .
19 .... , employed one Mr. L. J. Hammack of Lawr~nceville,
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Brunswick County, Virginia, to institute proceedings for the collection of the balance due on the purchase price of said property: and

6
That the said J. S. Ashworth, Complainant, represented to
Mr. Hammack, the Attorney for your Respondent, that he had
made an agreement with Mr. Mosley, on whose land the saw mill
was located, to settle the claim of your Respondent, and that
Mr. Hammack, the Attorney for your Respondent, contacted
Mr. Mosley in order to attempt to effect collection of the balance due to your Respondent and Mr. Mosley advised the Attorney for your Respondent that he was not interested in buying said property and assist1ng the Complainant in paying off
the claim of Mr. Fleenor, and that your Respondent hereby
~pecifically denies that the said Complainant ever offered to pay
off the claim of your Respondent, or that he had any arrangement with any one to pay off the said claim; and
7

That your Respondent, after default had been maoe by the
said Irvin Whaley, Vendee, after your Respondent had learned
that Mr. Mosley was unw:lling to pay off the balance due on
said mill, and after the said Complainant had failed
page 1 2 ] to pay off the balance due, and after considerable
delay and worry with this matter, and after said
property had been removed to North Carolina where it had been
abandoned, and was in a rapidly deteriorating condition, instructed his Attorney to take such proceedings as were necessary
to protect his interest, which he had a right to do under the
terms of his said Conditional Sales Contract, and that said proceedings conformed in all respects to the laws as in such cases is
made and provided; and
8

That your Respondent hereby specifically denies that the
said J. S. Ashworth, Complainant, ever offered to pay, and ever
stood ready, willing and able to pay the balance of said purchase price to your Complainant: and
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9

That your Respondent did take possession of said Mill and
remove it, which he had a right to do; and
IO

That your Respondent alleges that the said J. S. Ashworth had full and complete knowledge of all the proceedings
that were taken in this case, and did nothing to protect his interest in the same; and
I I

That your Respondent here alleges and avers that the said

J. S. Ashworth, Trustee, and in his own right, has no further
interest in the subject matter of this suit; and
12

That your Respondent hereby generally denies all allegations contained in said Bill not herein specifically admitted or
denied.
And now having fully answered, your Respondent prays to
be hence dismissed with his reasonable costs in this behalf expended.
S. J. FLEENOR, Respondent,
By Counsel.
Counsel:
CECIL D. QUILLEN, p. d.
A Copy, Teste:
G. L. DOUGHERTY, Deputy Clerk.
ENDORSED:
Received and filed this Oct. 20th, 193 8.
C. H. CRAFT, D. Clerk.

page 13 ] The depositions of Irving Whaley and others, taken before me, Hazel P. Stewart, Notary Public, pursuant to agreement of parties, by their counsel, in the law office
of J. S. Ashworth, Reynolds Arcade Building, Bristol, Virginia,
November 25, 1939, at I I :oo A. M., to be read as evidence on
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Irving Whaley
behalf of the complainant in the case of J. S. Ashworth, etc., vs.
S. J. Fleenor, et al, pending in the Circuit Court of Scott County,
Virginia.
PRESENT:

J. S. Ashworth, Complainant,
Daniel Trigg Sergeant, Counsel for Complainant.
S. J. Fleenor, Defendant,
Cecil D. Quillen, Counsel for Defendant.
The first witness, Irving Whaley, being duly sworn, testifies as follows:
Q. 1 Please state your age, residence and vocation?
A. Sixty; Bristol, Virginia general insurance business.
Q. 2 Please state whether you are the Mr. Whaley who
purchased a saw mill from S. J. Fleenor, the defendant in this
case?
A. Yes, sir.
Q. 3 Please state where the machinery was found when
you removed it, whether in the open or housed?
A. It was in the open, no housing over it.
Q. 4 When did you see it last?
A. I saw it on the land of S. J. Fleenor, or at least what
was left of it after a fire.
Q. 5 Had it been in the open?
A. It had.
page 14 ] Q.6 Please state whether or not the machinery was
as valuable when S. J. Fleenor recently retook possession of it as it was when you first obtained it?
A. The machinery was in better condition when he took
it from North Carolina than it was when I got it from him.
Several improvements had been made on the edger, the carriagep
and on the mandrel that connects up with the mill.
Q. 7 State whether you were in the law office of J. S.
Ashworth sometime in April. 1938, at which time there was a
conversation between S. J. Fleenor and J. S. Ashworth relative
to the settlement of Fleenor' s lien, and, if so, state what you
heard, if anything, said at that time between them?
A. I was. I went into Mr. Ashworth's office and saw
Mr. Fleenor, and they were discussing the saw mill in question.
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Mr. Ashworth told Mr. Fleenor that he had made arrangements
as he thought for the balance due on the saw mill to be paid to
Mr. Hammack at Lawrenceville, Virginia, and that if it had not
been paid he was ready to pay to Mr. Fleenor the balance due in
cash. Mr. Fleenor told him that he did not understand it this
way, and not to do anything about it as he would see him before
the week was out and let him know what he, Mr. Fleenor, was
willing to do.
Q. 8 Did Mr. Ashworth at that time tell him that he was
then ready to pay the amount, if upon wire to Mr. Hammack
he found it had not been paid?
A. He did.
Q. 9 Did Mr. Fleenor say anything about it being his
understanding that he owned the mill, and for that reason was
hesitating to accept the $200.00?
A. I he?rd him make a statement to that effect.
And further this deponent sayeth not.
Signature waived.
page

15

] It is stipulated and agreed by and between counsel
for the complainant and the defendant that the direct examinption of the witness Irving Whaley was had in the
absence of counsel for S. J. Fleenor. Counsel for S. J. Fleenor
agrees that said evidence may be read as taken, reserving, however, the right to require Irving Whaley to be present for crossexamination at the office of Quillen and Carter, Attorneys,
Gate City, Virginia, at such time as counsel for S. J. Fleenor
may request.
Counsel for S. J. Fleenor reserves the right to make any
objections to any of the questions and answers in the deposition
of Irving Whaley ,as if made at the time such questions were
propounded and the answers given.
page 16 ] The next witness, J. S. ASHWORTH, being duly
sworn, testified as follows:
By Mr. Sargeant:
Q. 1 Your name I believe is J. S. Ashworth?
A. Yes, sir.
Q. 2 Mr. Ashworth, will you state your age, residence
and occupation?
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A. Age, seventy-four; residence, Bristol, Virginia; occupation, attorney.
Q. 3 You are the same Mr. A~hworth, I believe, that is
involved in the litigation with Mr. S. J. Fleenor, of Scott
County?
A. I am.
Q. 4 Mr. Ashworth, I believe this litigation involves a
saw mill?

A.

Yes, sir.

Q. 5 Will you state what interest, if any, you have in
the Whaley saw mill, so-called, and if so, what that interest is?
A. I have an interest in the Whaley saw mill in that I
furnished the greater part of the cash, practically all of the cash
invested by Mr. Whaley in the mill in question and other machinery and equipment which went along witfl it, purchased
from others. I knew that Mr. Whaley had purchased the mill
from Mr. Fleenor and that there was a balance due of $200.00
on that purchase. I never saw the contract between Mr. Fleenor
and Mr. Whaley, but I knew of that fact that I have mentioned.
To secure me in the investment, I took from Mr. Whaley a bill
of sale which I will here file as it is not exhibited with the bill.
I might say that I took two papers from Mr. Whalpage 17 ] ey, the first was dated the I oth day of July, 193 7,
and was recorded in Brunswick County on the same
day. I herewith file the original as "Exhibit No. 1 ". Later
having learned that the mill had been moved a few hundred
yards into North Carolina, in order to protect myself against
any attachments or anything that might occur in that state, I
prepared or had prepared another paper, designated as a chattel
mortgage. which was executed and docketed in North Carolina,
and I notified Mr. Kidd, to whom I sent all the contracts to
have them all docketed in North Carolina.
By Mr. Quillen:
I object to what he notified Mr. Kidd, as same will be
hearsay, irrelevant. and immaterial.
The paper I now hand you, and which I will file with this
deposition as "Exhibit No. 2", was docketed in North Carolina, but I don't know whether Mr. Fleenor's was so docketed
or not, but I did know that I had recognized Mr. Fleenor' s
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superiority of claim, and that the docketing of this paper would
be an equal protection to him.
By Mr. Quillen:
All the foregoing references to docketing is objected to because irrelevant and immaterial.
Q. 6 I believe at that time you had a second lien subject
to the prior lien, which you recognized, vested in Mr. Fleenor?
A. Yes, sir, I recognized Mr. Fleenor' s lien as prior to
mme.
Q. 7 Mr. Ashworth, will you please state whether you
had any correspondence in regard to this saw mill
page 18 ] with Mr. Fleenor or any conversation or conversations in that regard, and, if so, will you please state
of what nature was this correspondence and these conversations?
A. My first correspondence with Mr. Fleenor was the
result of a statement made to me by Mr. Salts. I will not undertake to show what Mr. Salts said, but as a result of a conversation with Mr. Salts, I on March 25 wrote Mr. ·Fleenor a letter upon my usual printed stationery, and mailed it to his address. I herewith file, or offer to file, a carbon copy of that
communication, which was the first mention of any possible
conflict between Mr. Fleenor and myself. I never received an
answer to that letter.
By Mr. Quillen:
Counsel for S. J. Fleenor objects to the introduction of
this letter, because the same is self-serving, immaterial and irrelevant.
A. Said copy is filed as Exhibit-A. My next act1v1ty
on that point, not having heard from Mr. Fleenor, and as .1
result of a visit to Lawrenceville, where I had a conversation
with Mr. L. J. Hammack, who then represented Mr. Fleenor,
as I understood it. Having learned through Mr. Salts that Mr.
Fleenor was taking some action to repossess the mill, I went to
Lawrenceville, Virginia, about the 18th day of April. I saw
Mr. Hammack in his office, and asked him to explain what action was being taken about Mr. Fleenor' s claim. I asked him
if there was any proceeding pending in court.
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By Mr. Quillen:
Counsel for S. J. Fleenor objects to any conversation between this witness and Mr. Hammack, either on
page 1 9 ] his part or on the part of Mr. Hammack, because
the same is hearsay.
A. My conversation with Mr. Hammack was as a repre.:entative of Mr. Fleenor, who said he had control of the
matter.
By Mr. Quillen:
Counsel for S. J. Fleenor objects to what Mr. Hammack
said because the same is hearsay.
A. Mr. Hammack told me that Mr. Fleenor wanted his
money, $200.00, and that if that was paid and the cost, which
would include an attorney's fee for collection, that it would be
all right. I told Mr. Hammack that Mr. Fleenor was entitled
to bis $200.00 and should have it, and that I would either pay
it before I left there or I would pay it immediately upon my
return to Bristol, as I did not have the cash with me. He told
me that there was no suit pending, but that arrangement had
been made, probably through Mr. Crew, a North Carolina attorney, to repossess the mill under a North Carolina statute, I
believe called Claim iind Delivery statute, I think he used the
words, and that it required no proceeding in court, but only
to get a bond and take possession of the property. I told Mr.
Hammack that I did not want the mill removed, that it was
being rented at fifty cents a thousand feet to Mr. Kidd, and
t!'..at I wanted it to remain there. He stated that Mr. Fleenor was
coming down on Wednesday, that would have been the next
day, I having been there on Tuesday, and that he was coming
and would execute the bond and take possession of the property, unless I (Mr. Hammack) notified him not to do so. So
after making the statement above to Mr. Hammack.
page 20 ] he in my presence dictated a telegram to Mr. Fleenor, telling him not to come to Lawrenceville at the
time indicated, but to wait until he could see me, J. S. Ashworth,
at my office in Bristol, on Thursday or Friday I think he stated. I then left Mr. Hammack' s office and made arrangements
.as I thought with a Mr. Moseley, whose timber the mill was
then sawing, as I recall to pay -all the amount claimed by Mr.
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Hammack, and I had prepared a paper in Mr. Hammack' s offrce, as I remember a bill of sale, of the property to Mr. Moseley.
Mr. Moseley indicated that he would properly execute it the
next morning at Mr. Hammack' s office, and I left for Bristol.
It turned out, however, that Mr. Moseley declined to, or failed
to, I don't know which, to consummate the tentative arrangement with him. I came home, and immediately wrote to Mr.
Winfield Crew, who had been mentioned to me by Mr. Hammack as probably handling the matter in North Carolina, a letter dated April 20, 1938, a copy of which I here offer to file,·
marked "Exhibit-B". I received no answer to that letter until
as late as May I I, from Mr. Crew, which I also file as "Exhibit-C". On or about April 20, just after I returned from my
trip to Lawrenceville, I think it was, Mr. Fleenor came to my
office in response to the telegram which Mr. Hammack had
fent him in my presence as above stated. Mr. Fleenor then
showed me a letter which he had also received from Mr. Hammack. I do not remember all the contents of the letter, but I
do remember that it indicated the amouneof the claim, $200.00,
and the amount that I should pay and costs. I told Mr. Fleenor about the arrangment at Lawrenceville, and that I would
wire immediately and see if Mr. Moseley had paid Mr. Hammack, and if not that I was then ready to pay him the $200.00,
and the costs, according to Mr. Hammack' s letter. Mr. Fleenor
stated to me that he did not understand it that way,
page 2 1 ] that he did not understand that I was to pay the
$200.00, but his understanding was that he owned
the mill and that he had acquired it by some procedure in Brunswick County. I remonstrated at some length, telling him that
I did not want to lose, and was not going to lose if I could help
it, my equity in the mill, and that I stood ready to pay him the
cash if Mr. Moseley had not already done so. After considerable talk back and forth, Mr. Fleenor said he would think it
0ver and let me know in a day or two, or the last of the week:
I am not sure which words he used, and left the office. I never
~aw Mr. Fleenor any more. Not hearing from him, I began to
be a little restive, and on April 3 o, 193 8, I wrote him a letter,
a carbon copy of which I herewith file as "Exhibit-D,.. I received no answer to that letter. In fact, I received no answer to
any letter I wrote to Mr. Fleenor. Not having heard from
either Mr. Fleenor's counsel at Lawrenceville, or Mr. Fleenor,
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I had information from Mr. Salts again that Mr. Fleenor had
employed him, or tried to employ him to go to Brunswick
County, at the edge of North Carolina, and haul the mill for
him up to his place, that he had bought it. I immediately on
that information again wrote Mr. Hammack, on July 18, a
copy of which letter I herewith file as "Exhibit-E''. I had no
reply from Mr. Hammack. I again wrote Mr. Fleenor on July
27, 1938, a letter, a carbon copy of which I here file as "Exhibit-F." I had no reply from that letter. On the 1st of
August I again wrote Mr. Hammack at Lawrenceville a letter,
a copy of which I herewith file as "Exhibit-G". From that
letter I had no reply. I believe this covers so far as I recall all
the correspondence and all the conversations which I have had
with Mr. Fleenor or his counsel.
page

By Mr. Quillen:
Ccumel for S: J. Fleenor at this point objects to
the introduction of the complainant's exhibits indicated as Exhibits A through F, inclusive, and ask that the same be stricken
from the record, because the same are hearsay, self-serving, immaterial and irrelevant. Counsel for S. J. Fleenor at th~s point
also objects to all the conversations which this witness has detailed between himself and L. J. Hammack, as well as his reference to various items of information which he had from Mr.
Salts, because the same are hearsay, immaterial and irrelevant.
Counsel for S. J. Fleenor also objects to any correspondence between himself and Mr. Crew, because the same is hearsay, selfserving, immaterial and irrelevant. Counsel for S. J. Fleenor
objects to the statement the witness made that Mr. Fleenor came
to his office in Bristol in response to a telegram from Mr. Hammack, because the same is a mere supposition and conjecture on
the part of the witness. Counsel for S. J. Fleenor also objects
to this witness detailing the contents of a letter Mr. Fleenor is
supposed to have received from Mr. Hammack, bepage 23 ] cau~e the same is hearsay, no wise binding on the
defendant, and because the same is immaterial and
irrelevant. Counsel for S. J. Fleenor objects to the statement
from Salts to the effect that Mr. Fleenor tried to employ him
to bring the mill to Scott County, because the same is hearsay,
immaterial and irrelevant.
22
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page 24 ]

CROSS EXAMINATION

By Mr. Quillen:
X. 1 Mr. Ashworth, what business relations do you
have with Irving Whaley?
A. Business relations, did you say?
X. 2 Yes?
A. None whatever. Mr. Irving Whaley is my son-inlaw, and we have no business relations.
X. 3 Is he at this time engaged in the business of manufacturing lumber, the operation of a saw mill, and such work
as that?
A. Not since the breaking up of the Brunswick operation?
X. 4 What is his occupation at this tirrie?
A. Insurance.
X. 5 At the time he was engaged in the 1um her business,
and at the time that he purchased a saw mill from Mr. Steve
Fleenor, were you interested as a partner in the business with
Mr. Whaley, your son-in-law?
A. Not at all. I helped to finance him, but I had nothing to do with the business, received no profits, or assisted with
the business in any way.
X. 6 You did, however, finance your son-in-law in the
operation?
A. I aided him. He had some money, and I aided him
in financing the operation.
X. 7 At this time I want to ask you if you have foreclosed your lien under the instrument which you have introduced here in evidence as "Exhibit- I " against Mr. Whaley?
A. I have not. Mr. Whaley when he ceased operapage 25 ] tion he turned the whole mill and all his property
·
over to me to handle that I could get money out of
it. Surrendered it, in other words.
X. 8 I notice that the condition of this instrument is
that Mr. Whaley is to repay you the sum of $ 100.00 per month.
The instrument I am referring to is this one, dated July Io,
193 7. I want to ask you how much of the $3,000.00 there at
the rate of$ 100.00 per month did Mr. Whaley repay to you?
A. He never paid me a dollar. His contract was broken
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by the people, or at least he claimed so. Other mills were put
in on him, and his contract was so broken, and he was not able
to pay me anything on it.
X. 9 No part of the $3,000.00?
A. Not a dollar.
X. 1o I notice that this instrument covers one circular
saw mill. Is that the saw mill that is in dispute here in this
litigation?
A. He had but one circular saw mill, arid that must have
been it.
X. 1 I I notice that in addition to that the instrument
covers certain equipment consisting of mandrel and husk, one
Tower Edger, forty feet of rolls, one cut-off saw, one 25-horse
power boiler, one 3 5 horse-_:\1wer boiler, together with all fixtures and appurtenances, tools, etc. Now what disposition
have you made of that property aside from the saw mill?
A. All of the property that you have mentioned, except
the cut-off saw which was bought from Mr. Johnson at Wytheville, and the boiler which you mentioned were
page 26 ] bought from other parties. All of the other machinery you mentioned, the Edger, the rolls and the
saw-mill was the Fleenor property. The cut-off saw was repo2sessed by Mr. Johnson for non-payment of the amount due
upon it. The two boilers, one is on the ground yet, and the
other is at Mr. Johnson's place of business in Wytheville, for
disposition, but it has not been disposed of, none of them.
X. 12 What do you consider the property to be worth,
Mr. Ashworth?
·
A. The property outside of the Fleenor property? ,
X. 13 Yes, sir?
A. The boiler and engine which is at Mr. Johnson's
place I would be delighted to get $300.00 for it, and another
boiler that is on the premises, I have declined to even pay the
freight on it to get it back. I would be glad to get $ 100.00 for
it, and I think I would take $50.00.
X. 14 What other equipment have you?
A. None, except what came from Mr. Fleenor, that I
recall.
X. 15 You say that Mr. Johnson repossessed the cutoff saw?
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A. Yes, sir. We just sent it back to him, and he was
willing to take it up because it was not paid for.
X. 1 6 How much was owing on it?
A. There was about $300.00 that was owing on it when
he repossessed it. There had not been so very much paid on it.
X. 1 7 That is the same cut-off saw that is mentioned
in the instrument which you have introduced here
page 2 7 ] as "Exhibit- I"?
A. Yes, sir.
X. 18 When did your son-in-law buy that cut-off saw
from Mr. Johnson?
A. About the same time he bought the mill from Mr.
Fleenor.
X. 1 9 How did he· happen to wait until October I 5 to
execute the chattel mortgage?
A. That is the last one, isn't it?
X. 20 Yes, sir?
A. That was done only because they would not record
the other paper in North Carolina, the first paper. It had been
sent to North Carolina for recordation, and they said that the
law there would require a different sort of paper, and the chattel mortgage was executed for that purpose.
X. 2 1 What kind of an instrument had been executed
prior to that time?
A. Which one do you mean?
X. 22 The one you have first introduced?
A. A similar kind of paper. I haven't a copy of it.
Perhaps a regular sale right to me. A regular sale with reservation of title.
X. 23 That was a conditional sales contract then?
A. Yes, sir.
X. 24 The reason this second instrument was executed
was that they could not record a conditional sales contract in .
North Carolina?
A. That was my understanding.
X. 2 5 Did you prepare the second instrument?
A. Yes, sir.
X. 26 Have you a copy of that?
page 28 ] A. I think so. I find here another paper which
purports to be an original. I do not know just why
it was executed, but I find it in my papers and I will file it for

\
\

\

\
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whatever it rriay be worth. It is dated the 4th day of October.
(Exhibit-H)
X. 2 7 The paper I am interested in is the first paper
that Mr. Whaley executed to secure Mr. Johnson.
A. I thought I had a copy of it, but I may have been
mistaken. I think that one is a copy of it, if not a carbon copy,
which I have just now handed you. I see the wording is about
the same.
X. 28 I will ask you, Mr. Ashworth, to please file that
copy as an exhibit to your deposition if you are able to locate it.
A. I will be glad to do so before the depositions are
closed.
X. 29 Did you go to Brunswick County with your sonin-law when this work was started, Mr. Ashworth?
A. No, sir.
X. 30 Were you there at any time with him?
A. Not at any time until he came into some trouble in
July with the people that he was working for. They had put
two more saw mills in the same tract, and he called me to know
what to do about it, as his lawyer and as a friend, and I went
to Brunswick County to try to straighten out the difference between him and his employer.
X. 3 1 Did you take from your son-in-law the instrument which you have exhibited here at the time you let him
have the money to purchase the different saw milling equipment?
A. I let him have the money some time before I took
the security, but with the understanding that he would execute
the security, and the fact was that I went upon his
page 29 ] notes and he borrowed the money, and afterwards
I paid the notes off. And about that time the security was taken.
X. 3 2 You borrowed the money here in Bristot did
you not?
A. Yes, sir.
X. 33 And about that time you took the instrument
from him securing the $3,000.00 which you had put up?
A. Yes, sir.
X. 3 4 Where were you when you took that instrument?

j

I

,I
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A. Looking at the paper itself which was executed, my
impression is that it was done in Brunswick County at the time
or during my trip to Lawrenceville and Roanoke Rapids to
straighten out Mr. Whaley's difficulty with his employers. It
began to look like he probably would be cut off from a large
part of the timber that he expected to saw, and it was this that
he wanted to adjust, and I think while I was there he executed
that paper. The date indicates that.
X. 3 5 In other words, you took that instrument when
you were on this trip to advise your son-in-law in connection
with his differences with his employer?
A. Yes, sir.
X. 3 6 He had become quite involved, had he not?
A. No, sir, he had not. It was just early in his action.
He began his operation in June, and he was getting along satisfactorily, but in July they put two more saw mills on his tract
and that was the occasion upon which I went down.
X. 3 7 I say he had become quite involved, had he not?
A. Not more than he was when he started.
X. 3 8 What was your point then in taking an instrument from your son-in-law if he was not involved?
page 3 o ] A. I intended to do so from the beginning.
X. 39 Why didn't you?
A. A little looseness, just like I usually do in my affairs, I guess.
X. 40 Why did you wait until you went down there to
adjust some differences for. your son-in-law in Brunwick County and there take this instrument?
A. If you will let me, I will answer you. As I stated
to you, I intended to do this from the beginning, and this was
the understanding, but he was my son-in-law, and I wasn't
rushing the matter. And when I went down there, and especially in view of the fact that his contract might be terminated and his sawing might have to quit, I thought it was time
this should be done, and I was there and he was there, and it
was a good time to close up the matter between us. After I
borrowed the money for him he was in a great hurry to get
down there, and I saw him no more after he went down there
until I went down to adjust the difficulty between him and his
employer, and then was the first real opportunity I had had to
take this paper.
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X. 41

You say he quit his operations soon after that

time?
A. He quit about September.
X. 42 1937?
A. Yes, sir.
X. 4 3 How did you happen to execute this second instrument?
A. I think that was done for the purpose of getting it
recorded in North Carolina.
X. 44 I want to ask you if one of the boilers that is
mentioned in th!s instrument securing you was not damaged by
being turned over?
page· 3 1 ] A. Yes, there was damage done to the boiler by
being turned over, damage to the engine.
X. 45 Did you coIIect from the insurance company?
A. I collected $3 50.00, I believe, or $400.00, I would
not be certain.
X. 46 By way of recollection, was not the sum you
collected more like $600. oo?
A. No, sir. If it was it was because something had to
come out of it. I only realized less than $400.00.
X. 47 Did you credit that on the indebtedness which
your son-in-law owed you?
A. I am willing to allow it. I haven't actually done it,
.,
because it was so little a drop in the bucket.
X. 48 That is the same boiler that is down there now
that you think would bring about $50.00?
A. Yes, sir.
X. 49. Mr. Ashworth, after your son-in-law had purchased this saw milling equipment from Mr. Fleenor, I believe
from time to time Mr. Fleenor requested payment of this debt,
·
did he not?
A. I presume so sir. The first I heard of Mr. Fleenor's
demand was August I 7. Mr. Whaley wrote me as follows:
"I wish you would please write Mr. S. J. Fleenor, Bristol, Virginia, R. F. D., and ask him to come to your office. I
owe him $200.00 that was due July 2 I and I wrote him asking
that he wait until August 2 r, which he consented to do."
X. 50 From time to time you promised Mr. Fleenor
you would pay that $200.00?

Ashworth, Tr., et al vs. Fleenor, et al

35

J. S. Ashworth
page 3 2 ] A. I have never made any promise to Mr. Fleenor except what I have made in my letters. I never
saw Mr. Fleenor but one time, twice altogether. Once was
with reference to having the mill moved, at which time it was
. admitted that we owed him $200.00, but I understood that Mr.
Warren had his claim, and I think Mr. Warren mentioned it to
me several times.
X. 5 I On these occasions did not Mr. Fleenor come to
your office here in Bristol and demand payment of that $200?
A. He was never in my office but the times I have testified to.
X. 5 2 I want to ask you if on one occasion when Mr.
Fleenor was in the process of trying to collect the balance due
on that mill if you did not request him to permit the mill to be
moved into North Carolina?
A. That is the first time I ever saw Mr. Fleenor to know
him.
X. 5 3 On that occasion did you ask him to permit the
mill to be removed into North Carolina?
A. I think so.
X. 5'4 And he refused?
A. He said he would see about it. I told him it was
about two hundred yards over the line, and that I would treat
the mill as being in Virginia, and that he could have the mill
brought back at any minute he wanted it. I told him that I
recognized his claim, and he replied that he would let me know
at the end of the week, and I never say him any more.
X. 5 5 He did not talk with you before hand when you
attempted to get permission to remove the mill over into North
Carolina?
page 3 3 ] A. I never saw him but the two times I told you.
X. 5 6 He told you at that time that you just related that that was a violation of the terms of his contract, and
that default had been made and for that reason he was going to
repossess his mill. Is that true?
A. He did not.
X. 5 7 You knew that provision was in the contract?
A. I did not. I had never seen the contract.
X. 5 8 You say that you did not promise to pay Mr.
Fleenor the $200.00?
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A. I did, at the time I told him I would get his money.
I told him about my claim on it, and that he should have his
money, and so regarded his claim earlier than mine.
X. 59 Now, when you went to Lawrenceville to consult Mr. Hammack, did you state to Mr. Hammack there in his
otfice on the 18th day of April that you were not in position
to pay off the claim of Mr. Fleenor?
·
A. I said I did not have the ready cash with me, but
that I would either make arrangement to pay it before I left
there, or I would pay it the minute I got back to Bristol. In
response he wired Mr. Fleenor not to come.
X. 60 You mean to say that you did not have the
money?
A. I do.
X. 6 1 At that time?
A. I knew I could get it when I got back to Bristol.
X. 62 Did you get it when you got back to Bristol?
·
A. Yes, sir.
X. 63 Did you intend to pay Mr. Fleenor?
A. I said I did.
X. 64 You did not tender the money to him?
A. No, sir.
page 3 4 ] X. 6 5 You have never tendered it to him, have
you?
A. I offered it to him, and he refused to take it.
X. 66 About the only way you have paid him is with
promises, isn't it?
A. Not with promises. I wrote him that I had the
money for him, and if he had wanted it he could have got it.
I did not think there was any use for me to take the money out
and shake it under his nose to get him to take it.
X. 67 You say you worked out a deal at Lawrenceville
with Mr. Moseley. Is that correct?
A. What was your question?
X. 68 You worked out some kind of deal with -Mr.
Moseley at Lawrenceville, did you not?
A. I have testified exactly what I did with Mr. Moseley.
X. 69 Were you borrowing the money from Mr. Moseley?
A. I have testified as to that and I thought I made it
clear that I thought that I had made arrangements with Mr.
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Moseley to take up the amount with Mr. Hammack at once, on
the next morning.
X. 70 Did you take Mr. Moseley to Mr. Hammack' s
office?
A. No, sir, I did not.
X. 71 What kind of arrangement were you making with
Mr. Moseley?
A. The one I have testified to.
X. 72 What was that?
A. I will repeat it. I told Mr. Moseley that Mr. Whaley
owed $200.00 on· that mill that was sawing his timber. I told
him that I did not have the money with me to take it up but
that I could do it when I returned to Bristol, but
page 3 5 ] that I would be glad if he would take it up and
take a bill of sale on the whole mill, everything,
until he got his $200.00 back. He expressed the idea or intention that he would. probably be willing to do it, but he said
he wanted to see the papers fixed when I went to Lawrenceville. I went to Lawrenceville and executed the papers in exact
accordance with Mr. Moseley's wishes, and I then left for home.
X. 73 And it developed that Mr. Moseley was not interested in doing anything?
A. I have already stated that Mr. Moseley apparently
had failed to carry out the supposed agreement.
X. 7 4 At that point where was the property?
A. Where Mr. Fleenor took it from.
X. 75 Where was that?
A. At the edge of North Carolina.
X. 76 It had been abandoned, had it not?
A. No, sir, it had been in the possession and care of Mr.
L. W. Kidd, who had rented it.
X. 77 Do you not know as a matter of fact that that
saw milling equipment was left out there in the woods unprotected and unguarded, and anybody could have gone in and taken any part of it?
A. It was certainly open in the woods, but close to Mr.
Kidd's house, as his deposition shows, and it was being used by
him to saw lumber at the rate of fifty cents P.er thousand feet.
It was not in actual operation at the time Mr. Fleenor took it
away.
X. 78 It was rapidly deteriorating, was it not?
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page 3 6 ] A. No, sir, no more than it was when 1n Mr.
Fleenor' s pos~ession in the woods.
X. 79 It was in North Carolina at that time?
A. Yes, sir, and it was no more harmed there than 'in
Virginia. It seemed really that there it had better protection
since it did not get burned in North Carolina, as it did in
Virginia.
By Mr. Quillen:
Objection to statement of witness as be:ng immaterial.

X. Bo I want to ask you again, Mr. Ashworth, if about
a month before Mr. Fleenor repossessed the mill if he came
-here to your office in the city of Bristol with Mr. Kyle Shelley,
and at that time asked you for the money, that is, the balance
of the purchase price, and· you promised him there at that time
that in just a day or two you would have some money coming
to you out of the Hagan Estates, and that you would pay him
in full?
A. He came to my office, and that is the time that I have
already detailed what took place. There was some young man
with him. I don't know who it was. But the conversation
between him and me I have already detailed, and it was in the
hearing of Mr. irving Whaley.
X. 81 And you deny that about a month before all this
took place that Mr. Fleenor was here in your office, and you
promised to pay him the balance which Mr. Whaley owed him
as soon as you got the money from the Hagan Estates and said
it would be in a day or two?
A. Mr. Fleenor was never in my office except the two
times that I told you of, and I have told you what
page 3 7 ] occurred between us, and I did not make any such
~tatement at those times. I think I told Mr. Warren that I would have to possibly take up that $200.00, and I
wrote Mr. Fleenor that I would do it, and I would have done
it at any time rather than have had that mill moved.
X. 82 And yet you never did pay Mr. Fleenor?
A. He would go out of my office and never write me
anything about it. That was after the repossession was going
on.
X. 83 You never offered to pay Mr. Fleenor, did you?
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A. I never saw Mr. Fleenor, and I did not want to pay
him if Mr. Whaley could. I wrote Mr. Fleenor my first letter, and instead of letting me know what he was going to do
he took the mill away. I told him to let me know, and I would
take it up with him if Mr. Whaley didn't. I took it that he
preferred to get the machine. I take it that your answer in the
bill shows that yqu did not want the money, because I offered it in my bill and you did not in your answer state that
you were willing to take it.
By Mr. Quillen:
Counsel for S. J. Fleenor, in response to the effort which
the plaintiff here is making to argue his case, at this point would
say that he objects to that, and further by way of stating the
position that the defendant takes in his answer, it is just this,
that the defendant, S. J. Fleenor, proceeded according to law
to repossess the saw mill and equipment which he
page 3 8 ] had a right to do under the terms of his contract,
title being in S. J. Fleenor, and after default had
been made in the terms and conditions of his contract, he did
repossess it and title again vested in S. J. Fleenor and there was
clearly no way that he could say in his answer that he was will- ing to accept the money, becausE:_ the mill now belongs to.him.
X. 84 When was it that Mr. Whaley turned over that
equipment to you under the terms of the agreement?
A. Immediately when he quit sawing.
X. 85 When was that?
A. Sometime the last of September or the first of October.
X. 86 What year?
A. 1937.
X. 87 Now you say' that Mr. Kidd had rented the mill?
A. Yes, sir.
X. 88 At fifty cents per thousand, is that correct?
A. Yes, sir.
X. 89 Who rented it to him?
A. Mr. Whaley, with my approval. He wrote to me
about it, and I consented to it.
X. 90 You consented to it?
A .. Yes, sir.
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X. 9 r I want to ask you if you talked to Mr. George
Warren, attorney of this city, when he held Mr. Fleenor's claim
for collection?
A. Yes, sir, I think he mentioned it to me two or three
times.
page 39 ] X. 92 When Mr. Warren demanded payment of
either you or Mr. Whaley, was the balance due under the title reserve contract?
A. Mr. Warren spoke to me probably two or three times
about the Fleenor mill after it became due. I .always told him
so far as I recall that I recognized that if Mr. Whaley did not
pay it I would have it to do, but that I hoped that Mr. Whaley,
who was then sawing down there, would be able to meet it.
X. 93 When was it that Mr. Warren first mentioned to
you the fact that he was holding for collection the balance due
under the contract?
A. I do not remember, but I prewme that it was after
the contract became due.
X. 94 Could you fix the month and year?
A. The year was r 93 7, but I have no recol!cction of
any date on which Mr. Warren ever talked to me about it, but
I presume reasonably that he talked with me sometime after the
payment of the $200.00 became due to Mr. Fleenor.
X. 95 How long was that before the mill was reposr.essed by Mr. Fleenor?
A. You can figure that. You know when Mr. Fleenor
repossessed it. I am telling you just as best I can when the conversation occurred.
X. 96 How long was it before you went to Lawrenceville that he demanded payment?
A. After I came back from Lawrenceville, because the
payment wasn't due.
page 40 ] X. 9 7 What I am getting at, Mr. Ashworth, is
when you went there to see Mr. Hammack at the
time the mill was being repossessed. How long before that
point was your conversation with Mr. Warren?
A. I do not remember.
X. 98 You do not remember?
A. I gave you the date I went to see Mr. Hammack. I
have ·no recollection, I do not know even approximately the
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date Mr. Warren spoke to me, but it must have been sometime
after August I 7.
X. 99 Sometime after August I 7?
A. I say that because Mr. Whaley wrote me on August
17 telling me that the $200.00 was due July 1st and he had
asked Mr. Fleenor to wait until August 21, and he had consented to do this. This letter has been read into the record.
So Mr. Warren evidently did not approach me on the matter
until sometime after August 21.
X. 1 oo I believe you went to see Mr. Hammack April
18, 1938, did you not?
A. I would have to look at my letters.
X. 1o I Was that the approximate date?
A. I went the date I testified about. I can only recall
it by looking at the letters I have filed. (Looking at letters).
My visit to Mr. Hammack must have been somewhere between
April 15 and April 20, I 93 8.
X. 1 o 2 How many times did Mr. Warren talk to you
about the matter?
A. I think I have answered that question, Mr. Quillen,
two or three times. I do not know how many.
X. 103 You knew this claim was in the hands of an attorney for collection?
page 4 1 ] A. Why of course I knew it.
X. 104 You knew he had that claim from the
latter part of August up until the mill was finally repossessed,
and during all that time you made no offer to pay it off. is that
correct?
A. No, sir, I have told you all the offers that have been
made and all that I have made. I let my answers rest. I have
made no other offers, and no one has made any offers that I
know of.
X. 105 You must have known that the claim was in
Mr. Warren's hands for collection during that time?
A. Yes, sir.
X. 106 Until he sent it to Mr. Hammack?
A. Yes, sir, I presume it was. I understood that it was.
And further this deponent sayeth not.
Signature waived.
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page 42 ] Mr. Quillen, counsel for S. J. Fleenor, reserves the
right to recall any witness for further questioning
at any time and place convenient to him.
page 43 ] KNOW ALL MEN BY THESE PRESENTS:
That I the undersigned, Irving Whaley, of Bristol. Virginia, do hereby sell, transfer and deliver to J. S. Ashworth, trustee, for valuable consideration, the following chattels personal, to-wit: One circular saw-mill complete, now
situate in Brunswick County, Virginia, about 20 miles from
Lawrenceville, and now being used by me in the manufacture
of lumber for the account of Mr. M. H. Jones, and Coppersmith Co. upon the property of Wiley Long: said sawmill consists of the following items: One portable circular sawmill and
equipment; one 54 in. circular saw, mandrel and husk, complete; one Tower Edgar with two inserted tooth saws: forty
feet of rolls; one cut-off saw complete; one 25-hor~e-power
bo]er (Farquehar); one 35 horse-power boiler (Nagle), together with all fixtures and appurnenances, tools, etc.
It is, however, expressly agreed that the property herein
sold and conveyed to the said J. S. Ashworth, trm:tee, is to
remain in the po~session of the said Irving Whaley so long as
he continues to operate the same upon the premises above mentioned, and upon condition that he pay to the said J. S. Ashworth. trustee, monthly, each and every month, beg~im:ng
thirty days after the date hereof, the sum of $ I 00.00, until the
sum of $3,000.00 shall have been fully paid, in which event the
said J. S. Ashworth, trustee, is to re-convey said property to
the said Irving Whaley. It is agreed that the said Irving Whaley will keep the said property insured for the benefit of the
~aid J. S. Ashworth, trustee.
Witness the following signatures and seals this the I oth
day of July, 1937.
IRVING WHALEY (Seal)
(Seal)
J. S. ASHWORTH
Trustee,
State of Virginia,
Brunswick County, to-wit:
This day the above named, Irving Whaley, and J. S. Ashworth, trustee, personally appeared before me, W. E. Elmore
in and for the County and State aforesaid and acknowledged
the foregoing intrument in due form of law.
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I

oth day of July,
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93 7.

W. E. ELMORE, Clerk.
page 44 ]

"EX. H"

KNOW ALL MEN BY THESE PRESENTS: That I
the undersigned, Irving Wha:ley, of Bristol, Virginia, do hereby sell, transfer and deliver to J. S. Ashworth, trustee, for valuable consideration, the following chattels personal, to wit: One
circular sawmill complete, now situate in Warren County, North
Carolina, about three miles from Ebony, Virginia and now being used by Leonard Kidd, in the manufacture of lumber.
Said sawmill consists on the following items: One portable circular sawmill, and equipment one 54in. circular saw,
mandrel and husk, complete; one Tower Edger with two inserted tooth saws; forty feet of rolls; one cut off saw complete;
one 35 horse power boiler (Nagle) one 25 horse power engine,
complete; together with all fixtures and tools and appuretences.
It is however, epressly ag-reed that the property herein sold
and conveyed to the said J. S. Ashworth, trustee, is to remain
in the possession of the said Irving Whaley so long as he continues to operate the same, reasonable time between operations
to be allowed, and upon the rnndition that he pay to the said
J. S. Ashworth, trustee, monthly, each and every month be~inning thirty days after the date hereof, the sum of $ I 00.00,
until the sum of $3000.00 sh~tll have been fully paid, in which
event the said J. S. Ashworth, trustee, is to re-convey said property to the said Irving Whaley.
It is agreed that the said Irving Whaley will keep the property insured for the benefit of the said J. S. Ashworth, trustee.
Witness the following signatures and the seals this the 4th
day of October-193 7.
IRVING WHALEY (Seal)
J. S. ASHWORTH
(Seal)
page 45 ] Virginia, City of Bristol, to-wit:
I, Rex M. Cowan, a notary public, in and for the State
and city aforesaid, do hereby Ct~rtify that J. S. Ashworth whose
name is signed to the foregoing instrument of writing bearing
date on this the 4th day of October, 193 7, has acknowledged
the same before me in my said City and State aforesaid.
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Given under my hand this the 4th day of October,
My commission expires December I I th I 940.
(L.

s.)

I

93 7.

REX M. COW AN, Notary Public.

State of Virginia
County of Brunswick to-wit:
I, \Villie B. Abernathy, a Deputy Clerk of the Circuit
Court for the County of Brunswick, State of Virginia, do hereby certify that Irving Whaley whose name is signed to .the
foregoing instrument bearing date on the 4th day of October.
1937, has acknowledged the same before me in my county
aforesaid.
Given under my hand this 7th day of October 193 7.
(L S.)

WILLIE B. ABERNATHY,
Deputy Clerk of the Circuit Court
for Brunswick County, Virginia.

State of North Carolina
County of Warren:
The foregoing certificate of Rex M. Cowan, a notary of
the City of Bristol, State of Virginia and Willie B. Abernethy,
Deputy Clerk of the Circuit Court, Brunswick County, State df
Virginia, is adjudged to be correct and sufficient. Let the instrument with the certificate be registered.
Witness my hand .......... this the 9th day of February, 193 8.
W. K. NEWELL,
Clerk Superior Court
page 46 ] State of North Carolina,
Warren County
Office of Register of Deeds
Filed for record this the 9th day of February, 193 8, at
4: 20, o'clock p. m. and duly registered in said office ....... .
in Book 98 Page 366.
S. E. ALLEN, Register of Deeds
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EX. A TO THE BILL
Bristol, Va., March 25, 1938
Re:

Whaley matter

Mr. S. J. Fleenor
Bristol. Va., R. F. D.
Dear Mr. Fleenor:
It has been reported to me that you have taken some steps
to recover or make sale of the sawmill upon which you retained
lien for about $200. As you know I took a bill of sale for the
mill subject to your prior lein, which was duly docketed in
Brunswick County. Mr. Whaley is also trying to make sale of
the same so as to enable him to pay you, which I of course will
agree to.
Kindly give me notice of any proceedings which you have,
or may contemplate taking, so that I may protect my interest.
Yours very truly,

J. S. Ashworth.
EX. B TO THE BILL
Apr.

20,

1938

Mr. Winfield Crew
Attorney at law
Roanoke Rapids, N. C.
Dear Mr. Crew:
I was at Lawrenceville on the 18th, and learned from Mr.
Hammack that you are handling a claim of Mr. S. J. Fleenor
against Mr. Irving Whaley for a balance on sawmill of $200.;
Mr. Whaley having paid $600. in cash. Having furnished Mr.
Whaley a considerable some of money took a bill of sale from
him on the entire machinery which I had recorded in Warren
County.
Recognizing Mr. Fleenor's prior lien for $200. I wrote
Mr. Fleenor, March 25, to advise me of any contemplated action so that I could protect my interest? To this I had no reply,
but accidentally learned that some move had been made by you,
looking to the recovery by Mr. Fleenor, of possession, in which
Mr. Fleenor was to give bond and take the mill back to Bristol.
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Will you kindly advise me fully just what is being done, or
has been done, in the premises?
Has any court proceeding been entered, and if so when
will it be heard? I take it there must be some sort of process of
law to destroy my equity. If bond is given and Fleenor takes
possession when will the matter be heard upon the bond? I,
of course, intend to pay the $200. due Mr. Fleenor, but when
I do, I will want the mill returned to Mr. Kidd, or Mr. Mosely,
I will thank you for information as to the status of matter.
With kindest personal regards,
Yours very truly,

J. S. Ashworth.
"EX. C" TO THE BILL

page 48 ]

Long & Crew
Attorneys at law
Roanoke Rapids, North Carolina
May 1 I, 1938
Mr. J. S. Ashworth
Attorney at law
Bristol, Va.
Dear Mr. Ashworth:
Mr. L. J. Hammack of Lawrenceville, Virginia, is now
handling your matter and I suggest that you get in touch with
him.
Very truly yours,
Signed

J. Winfield Crew, Jr.

''EX. D'' TO THE BILL
April, 30 1938
re:
Mr. S. J. Fleenor
Bristol, Va.
R.F.D.

Whaley balance on note

Dear Mr. Fleenor:
When you were in my office, last week, I told you that I
was ready to pay the balance of $200. with costs, due upon
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Mr. Whaley' s note for sawmill, if it had not then been settled
at Lawrenceville.
You then stated that you would study over the matter and
let me know by the last of the week, but I have neither seen nor
heard from you since. I am still ready to take up the note, and
I do not want the mill, as I told you then, moved from its present site.
Yours very truly,
J. S. Ashworth.
My title as purchaser from Mr. Whaley, is, as I then told
you, recorded both in Brunswick County and in Warren County, N. C.
J. S. Ashworth.

"EX.-E.. TO BILL

page 49 ]

July 18, 1938
Re:

S. J. Fleenor v. Whaley

Mr. L. J. Hammack
Attorney at law
Lawrenceville, Va.
Dear Mr. Hammack:
Will you please advise me just in what way Mr. Fleenor
got possession of the Whaley sawmill? When I saw you last,
and left a tentative arrangement by which Mr. Mosely was to
take up Mr. Fleenor's lien of $200. you advised me that arrangement had been made by which Mr. Fleenor would give
bond under N. C. law and take possession. Was that procedure
concluded? If so please advise me the amount of the bond, and
where returnable? I have repeatedly offered to pay off the
Whaley balance, as I took bill of sale from Mr. Whaley, subject to the Fleenor lien.
Kindly advise me as fully as convenient? Mr. Fleenor
lives in Scott County and does not answer my lettets. With
kindest regards,
Yours very truly,
J. S. Ashworth.
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"EX.-F"
July 27 /38

Mr. S. J. Fleenor
R. F. D. Bristol. Va.
Dear Mr. Fleenor:
On March 25th, I wrote you advising you that I was
ready to pay off your lien of $200.00 and costs on the Whaley
sawmill. When you were in my office last, I told you that I
was ready and willing to pay you lien and that I wanted the
mill which had been sold to me by Mr. Whaley to remain with
the engine in North Carolina where it had been located in the
possession of Mr. Kidd. You told me then that you would let
me know the last of the week, but you did not do so. On
April 3 o, 193 8, I wrote you practically the same facts, telling
you that I was still ready to pay the $200.00 and costs. To
this letter I had no reply.
Recently I have heard that you have removed the mill, and
are now using it in Scott County. On the 18th of this month
I wrote Mr. Hammack, your attorney at Lawrenceville, to advire me just how you had gotten possession of that mill after
my repeated notices to you. I have had no reply from h:m as
yet.
Now, Mr. Fleenor, I want to do what is right, and I presume you do, although you have ignored all my requests for
information. I do not propose to loose the $600.00 that I furnished Mr. Whaley to put into that mill merely because the"re
was still $200.00 due you, which I have repeatedly offered to
pay and am now ready to pay.
I am going to make you this proposition and if not accepted, I am going to enter suit against you at once. I will pay
you the $200.00 and costs as stated, or I will accept $250.00
cash for my interest in the mill. I shall wait only a few days
for your reply to this proposition.
Yours very truly,
J. S. Ashworth, atty.
On margine: ''The proposition to accept
$250.00, will be a great sacrifice, and must be
accepted within ten days from this date.
J.S.A."
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Aug. 1st/38
Re: Fleenor-Whaley

Mr. L. J. Hammack,
Attorney-at-law
Lawrence~ille, Va.
Dear Mr. Hammack:
On the 18th of July, 193 8, I wrote to you, as attorney for
Mr. Fleenor, asking you to advise me as to when and how your
client Mr. S. J. Fleenor, got possession of the Whaley sawmill then in the possession of Mr. Leonard Kidd, at or near
Ebony, Va?
You had told me, when in your office, that all Mr. Fleenor wanted was the balance of $200. and costs of collection. I
told you he was entitled to that and should have it, either from
an arrangement throught Mr. Moseley, or unmediately when I
returned to Bristol, not later than Wednesday or Thursday following. You then advised me that arrangement had been made
by which Mr. Fleenor when he came for the mill would, under
North Carolina Statute, execute bond and take possession, and
that Mr. Fleenor was to arrive there for the mill on Wednesday,
but that you would, and, then did wire Mr. Fleenor not to come
for the mill until after he had seen me Wednesday or Thursday following. I came home and Mr. Fleenor told me of your
communication to him, in fact showed me your letter, but said
it was his understanding that he had bought the mill at a sale,
therefore refused to then recognize my right to possession even
by the payment of $200. and costs, and so refused until he
studied over the matter until the end of the week, when he
agreed to let me know what he would do about it. He never
came back, but I was later informed through anpage 52 ] other that he had immediately, after leaving my
office, probably on the next day sent or took a truck
down and brought the mill away, and I have since learned he is
now using it in Scott County where he lives.
I have written him several times but can get no reply from
him. Knowing that you represented him down there, I wrote
you on the 18, as above stated, but has no reply to my enquiry.
Now· Mr. Hammack, I am sure that you will agree that I
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am entitled to the frank reply which you will give, but have
doubtless overlooked or mislaid.
Yours very truly,

J. S. Ashworth.
page 5 3 ] J. S. Ashworth, etc.
vs.
Depositions for Defendants. J. Fleenor, et al
Met at the law offices of Quillen & Carter in Gate City,
Virginia, this the 22nd day of March, I 940, between the hours
of I: oo o'clock and 5: oo o'clock p. m. for the purpose of taking the depositions of S. J. Fleenor, et als, to be read as evidence on behalf of the Defendant, S. J. Fleenor, in the chancery suit of J. S. Ashworth, etc., vs. S. J. Fleenor, et al., now
depending in the Circuit Court of Scott County, Virginia, pursuant to agreement of Counsel for the Complainant and Defendants.
PRESENT:

J. S. ASHWORTH,
Complainant in person.
DANIEL TRIGG SARGENT,
Counsel for J. S. Ashworth
S. J. FLEENOR,
Defendant in Person.
QUILLEN & CARTER,
Counsel for Defendant.
IRVING WHALEY,
In his own right.
DANIEL TRIGG SARGEANT,
Commissioner in Chancery.
(By agreement of Counsel)
Endorsed:
Received and filed, May 7,

I

940.

G. L. DOUGHERTY, D. C.
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page 5 4 ] IRVING WHALEY, being offered as witness for
the Complainant, J. S. Ashworth, is now recalled
by the Counsel for S. J. Fleenor, and said Irving Whaley deposes and says as follows:
CROSS EXAMINATION
Cecil D. Quillen:
X. 1 Mr. Whaley, I believe you are one of the parties to
this suit, is that correct?
A. Yes.
X. 2 I believe you are the same Irving Whaley who purchased a saw mill from one S. J. Fleenor and executed your note
and a conditional sales contract at the time of the purchase, which
was May 21st, 193 7, is that correct?
A. Yes.
X. 3 I hand you here a note dated May 21st, 193 7 for
the principal sum of two hundred ($200) dollars, payable to
S. J. Fleenor, due September 21st, 1937; and I also hand you
conditional sales contract dated May 21st, 193 7, which is
signed by S. J. Fleenor and Irving Whaley, and I will ask you
if those are the same two papers which you executed in connection with the sale of the saw mill and equipment by S. J.
Fleenor to you?
A. They are.
X. 4 I believe that was for the property which is mentioned and described in the conditional sales contract, is that
correct?
A. Yes.
X. 5 Now, Mr. Whaley, what relation are you to J. S.
Ashworth?
A. Son-in-law.
X. 6 Now, I believe after this note became due to Mr. S.
J. Fleenor you did not pay it. is that correct?
A. Yes, sir.
X. 7 And I want to ask you if after the note bepage 55 ] came due, which was September 21st, 1937, if Mr.
Fleenor demanded payment of that note from you?
A. Not to knowledge.
X. 8 Did Mr. George M. Warren, Attorney for Bris-
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tol, make any demand on you for the payment of that note,
and the balance due on that conditional sales contract?
A. He did not.
X. 9 Now, you state to the Court that Mr. George M.
Warren, attorney for Mr. Fleenor, did not make any demand
on you for the payment of that?
Exception-Immaterial.
A. He did not.
X. 1 o Did Mr. Warren ever talk to you about paying
this obligation?
A. He did not.
X. 11 Did he ever ask Mr. Ashworth to pay the
amount?
A. WellX. 1 2 Did you ever ask Mr. Ashworth to pay the
amount?
Exception-Immaterial.
A. We talked it over and Mr. Ashworth said he would
assume the note if necessary.
X. 13 When did you ask him?
A. I couldn't tell you.
X. 14 Was it about the time that Mr. Warren was talking to you about paying the note?
A. Mr. Warren never talked to me.
X. 15 Did you notify Mr. Ashworth in writing to pay
that note to Mr. Warren?
A. I did not.
X. 1 6 Never asked him by any note or letter to pay that
matter for you?
A.Not to my recollection.
X. 17 At any time?
A. No.
page 56 ] X. 18 Now, what other business are you in, Mr.
Whaley, besides the saw mill business?
A. At what time.
X. 19 The present time.
A. The insurance business.
X. 20 Were you in the insurance business at the time
you bought the saw mill?
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A. No.
X. 2 r And you operated this saw mill yourself, down
in Brunswick County?
A. For three or four months.
X. 22 And immediately after you went to Brunswick
County you became quite financially involved?
A. I did not.
X. 23 You didn't owe anybody anything?
A. .I may have owed a few dollars.
X. 24 Didn't you owe Mr. Ashworth something about
three thousand ($3000.) Dollars?
A. I owed him some money, yes.
X. 25 Along about that time, you executed to Mr. Ashworth a bill of sale?
A. Yes.
X. 26 Giving him a lien on your property, did you not?
A. I did.
X. 2 7 And that same property was this saw mill outfit, wasn't it?
A. Part of it.
X. 28 Have you settled with Mr. Ashworth as of this
date?
A. I have not.
X. 29 Now, you say you operated this mill there about
three months in Brunswick County?
A. About that time.
X. 30 And then what happened to the saw mill?
A. I let Mr. Leonard Kidd have it to cut some
page 5 7 ] timber.
X. 3 1 Did you rent it to Mr. Kidd?
A. Yes.
X. 32 And where did Mr. Kidd live.
A. Near Ebeny, Virginia.
X. 3 3 I believe that Mr. Kidd was gomg to cut the
9
timber over in North Carolina, was he not?
A. Yes.
X. 34 You knew that?
A. Yes.
X. 3 5 And you knew the mill would have to be moved into North Carolina?
A. Yes.
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X. 3 6 You had executed an agreement with Mr. Fleenor that you would not remove that property, did you not.
A. I don't know.
X. 3 7 Did you notify Mr. Fleenor and get his consent
in writing at the time you were getting ready to send that saw
mill over in North Carolina?
A. I wrote to Mr. Ashworth about it.
X. 38 But not to Mr. Fleenor?
A. No.
X. 3 9 And did you get any permission from Fleenor to
take that mill into North Carolina from Brunswick County?
A. No.
X. 40 I believe your contract provides that, doesn't it?
A. If the contract so reads.
X. 4 I I will ask you to read it, and ask you if it reads
that way?
A. At the bottom of it it says ''the property herein describe shall be kept in the County of Brunswick, State of Virgm1a.
X. 42 And you then took that saw mill, or had it taken into North Carolina, didn't you?
A. Mr. Kidd took it.
page 5 8 ] X. 4 3 He took it at your instance and under
your lease to Mr. Kidd?
A. Yes.
X. 44 And about that time I believe your father in
law, J. S. Ashworth had a bill of sale docketed in the State of
North Carolina, didn't he?
A. l, imagine about that time.
X. 45 Were you there in North Carolina, near the Kidd.
premises, at that time, or were you back in Bristol?
A. I don't know just where I was.
X. 46 But you do know that the agreement, that is the
bill of sale from you over to your father in law, was docketed in
North Caroclina at about that time?
Exception-The record shows when it was docketed, the
date is on it and it is the best evidence.
X. 47 That is right, isn't it?
A. I think so.
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X. 48 Do you know what month that was that you
leased that saw mill to Mr. Kidd?
A. No. I think it was either in September or October.
X. 49 Now, I believe you state, Mr. Whaley, that you
and Mr. Ashworth did not discuss at any time the matter of
making this payment to Mr. Warren, the attorney, the balance due on that mill, or to Mr. Fleenor, is that correct?
A. It is not.
X. 50 Well, did you discuss it?
A. I did: I did not.
X. 5 1 Did you and Mr. Ashworth together talk about
it any?
A. We did not.
X. 5 2 Now I believe the mill, after it was removed from
Virginia to North Carolina, was left there, was it not, in the
open?
A. Yes.
page 59 ] X. 53 There was no housing over it, of any
kind?
A. No.
X. 54 And it was not in use at the time it was reposses~ed by Mr. Fleenor, was it?
A. I don't think so.
X. 55 The fact of the matter was the saw mill was
abandoned was it not?
Exception-This line of cross examination is objected to
and Counsel insists that witness becomes witness of the defendant upon the points he is now asking upon.
Reply-Counsel for S. J. Fleenor says if he is able to read,
finds that Mr. Ashworth, in his examination of this witness,
goes into the matter as to where the machinery was and all about
it.
X. 5 6 When did you last see the saw mill there in either
Brunswick County, Virginia, or the State of North Carolina?
A. In October, 1937.
X. 5 7 And you did not see it at any time after that until you saw it here in Scott County same year later, is that correct.
A. No, I saw the mill on Mr. Kidd's farm.
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X. 5 8 What year and month last before you saw it
here in Scott County, Virginia?
A. I couldn't tell you the month, but it was during the
year of 1938.
X. 5 9 You mean you were back down in North Carolina in 193 8, at Mr. Kidd's place?
A. Yes.
X. 60 Now, Mr. Whaley, were you living back in Bristol from the time you leased this mill up until the mill was reposses[ed by Mr. Fleenor in April of I 93 8.
page 60 ] A. Yes.
X. 61 Do you live at the same home of Mr. J.
S. Ashworth?
A. Yes.
X. 6 2 And you were there during that time, at his
home in Bristol?
A. Yes, sir.
X. 63 And now, you mean to state that Mr. Ashworth,
not once, mentioned to you that Mr. Warren had demanded
payment of that balance due on the contract and the note, at
least two or three different occasions?
A. He did not.
X. 64 In other words, you and Mr. Ashworth were
living in the same house, and an attorney has, or had, made demand of your father in law for your obligation, and your
father in law did not as much as mention it to you, not even
once?
A. He did not.
X. 65 And you knew nothing about this obligation
was in the hand of an attorney, Mr. George M. Warren, of
Bristol. for the collection? ·
A. I did not.
X. 66 You never offered to pay Mr. Fleenor, at any
time, from the time the obligation became due until he repossessed the mill, did you?
A. I don't recall that I offered to pay him at any time.
RE-DIRECT EXAMINATION

J. S. Ashworth:
Q. 1 Do you know what time the mill was taken away
from down there by Mr. Fleenor?
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A. No, I do not.
Q. 2 Are you sure the time you saw the saw mill in
1938 was it still there or had it been taken away?
A. I know that part of the mill was there, I am not certain that it was all there.
page 61 ] Q. 3 Did you recall until today that you had
ever signed two (2) papers with Mr. Fleenor, until they were presented to you today?
A. I didn't remember it.
Exception-Immaterial and irrelevant.
Q. 4

But when shown to you, you do now remember

it?
A. I recall my signature.
Q. 5 Did you have a copy of it?
A. I did not.
Exception-The foregoing question and the answer thereto are excepted to as immaterial and irrelevant.
Q. 6 Did you recall or know until you read it today
that there was a provision in the contract that it should be kept
in Brunswick County, Virginia?

Exception-Immaterial and irrelevant.
Exception-And further this witness has stated ·in direct
examination that he wrote Mr. Ashworth about moving it,
"nd his former answer was that he did know there was such a
prov1s1on.
A.

I did not.
RE-CROSS EXAMINATION

Cecil D. Quillen:
X. 1 I thought you said a while ago, Mr. Whaley, in
your cross examination that you did not get Mr. Fleenor's consent to move the mill into North Carolina, but that you wrote
to Mr. Ashworth about it?
A. That is correct.
X. 2 Now, you make the statement that you didn't even
know that provision was in the contract. Now, will you please
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tell me why you wrote Mr. Ashworth about moving the mill
into North Carolina?
A. In talking with Mr. Kidd, and others, I was told
probably it would be necessary to take the matter up with the
people who had a lien on the property.
X. 3 And you notified Mr. Ashworth, who had a lie·n
on the property, that you were about to remove it
page 62 ] to North Caarolina, is that correct.
A. As I remember it I wrote to Mr. Ashworth to
take the matter up with Mr. Fleenor.
X. 4 And you did know then that there was such a provision in your contract w~th Mr. Fleenor?
A. I did not.
X. 5 Why were you asking Mr. Ashworth to take it
up with Mr. Fleenor?
A. I just got that from talking with people about it.
X. 6 You are right sure that you mentioned Mr. Fleen or to Mr. Ashworth?
A. I am.
X. 7 Why didn't you write Mr. Fleenor direct?
A. I thought Mr. Ashworth being in Bristol. was m
better shape to see him than I was.
X. 8 Did you, in your letter, also, say to tell Mr. Ashworth that he better get his conditional sales agreement executed and recorded in the State of North Carolina?
A. I did not.
X. 9 But he did send his conditional sales contract there
and execute it?
Exception-If Mr. Whaley wrote any letter and they have
the letter, it wil-1 speak for itself, and it ought to be produced.
Reply-Counsel for Mr. Fleenor says that he is examining this man about a letter that he wrote to Mr. Ashworth, and
not one to Mr. Fleenor.
X. 1 o And at that time, did you not execute a new chattie deed of trust or bill of sale to Mr. Ashworth for the very
purpose of having the docketing in the State of North Carolina?
A. I don't recall that I did.
Exception-Counsel again states that the bill of sale which
was docketed in the State of North Carolina has been filed with
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the deposition in this case, and will be the best evidence on the
question.
X. 11 You do not recall that you, in Brunswick County, executed a new bill of sale there to Mr. Ashworth, for the
purpose of having the same recorded in the State of
page 6 3 ] North Carolina?
A. I do not recall of having but one made out.
X. 1 2 You do recall that your father-in-law came to
Brunswick County about the time you were having some trouble
there and just prior to the time you leased the mill, before taking it into North Carolina?
A. He was in there after I leased the mill to Mr. Kidd.
X. 1 3 Well, at that time did he present to you a bill of
sale and ask you to execute it there in Brunswick County?
A. At what time?
X. 1 4 At that time he came down there?
A. I was down there for a while, he was down there
more than once.
X. 1 5 You said he came after you leased the mill.
A. I did not.
X. 16 I am asking you if at that time he presented you
with a new bill of sale for the purpose of having the same
docketed in the State of North Carolina, is that correct?
A. I don't understand it, but so far as I do, he did not.
X. 17 You now state that at no time in Brunswick
County did you execute a bill of sale to Mr. Ashworth to this
property?
A. Yes.
X. 1 8 When was it then that you executed the bill of
sale?
Exception-The bill of sale is the best evidence, it is
before in the record and speaks for itself, it ought to be shown
to witness to refresh his memory when he made it.
A. I don't know.
X. 19 Do you remember the month that you quit your
operations in Brunswick County?
A. I think it was in September.
X. 20 And that was in 193 7.
A. Yes.
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X. 2 r And you had lost a great deal of money in the
operations there, had you not?
A. I had not.
X. 22 Well, how was it that you stopped your
page 64 ] operations?
Exception-Objected to again and the witness becomes
the witness of the defend.ant on this question.
X.
tions?
A.
X.
rented it
Kidd?

23

I say, how did you happen to stop your opera-

Owing to the timber placing.
24 And you just left your equipment there and
out there for fifty (50c) per thousand to this fellow,

A.

Yes.
25 And quit the lumber business altogether?
A. Yes.
X. 26 And September 21st 193 7, was when your note
to Mr. Fleenor became due?
A. I think so.
X. 2 7 That is all.

X.

RE-DIRECT EXAMINATION

J. S. Ashworth:
Q. 1 At the time you executed that bill of sale in Brunswick County, look at the exhibit filed here, dated July 1 oth,
at that time you you executed that bill of sale the first bill of
sale to J. S. Ashworth?
A. It was.
Q. 2 Had you any trouble of any kind down there at
that time, I mean was there any trouble with any of the creditors or neighbors bothering your property there?
A. There was not.
Q. 3 After that date-I won't go into that.
Q. 4 Did you execute that bill of sale to Mr. Ashworth
in accordance with an understanding that you had when he
mdorsed that paper and helped you to procure funds to buy ·
this machinery, that would give him a lien on it?
Exception-Leading and suggesting.
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By Mr. Ashworth:

Withdraw the question.

Q. 5 Mr. Whaley, when that mill was moved into
North Carolina, was it with the intention that it should stay,
or should be brought back as soon as Mr. Kidd's boundary
was cut.
page 65 ] Exception-Immaterial and irrelevant, intention is
no concern in this case.
·
Q. 6 Go ahead.
A. He told me he would bring it back in Brunswick
County where he took it from, or any other place not any farther in Virginia.
Q. 7 Did he or not say that he would bring it back any
time it was called for?
Exception-Same as before, hearsay.
A.

He did.
RE-CROSS EXAMINATION

Cecil D. Quillen:
X. 1 Now, Mr. Whaley, you say that you recall executing that agreement, only one agreement, or bill of sale for
Mr. Ashworth, is this correct?
A. To the best of my knowleqge.
X. 2 Now, I hand you here a bill of sale which is dated
Oct. 4th, 193 7, which was after the due date on that note to
Mr. Fleenor, and, also, which was at or shortly after the time
you, leased the mill to Mr. Kidd, in North Carolina, which
appears to have been signed by Irving Whaley and J. S. Ashworth, and it appears that you acknowledged that instrument
on the 7th day of October, 193 7, before the Deputy Clerk of
the Circuit of Brunswick County, Virginia, is this correct?
A. That is my signature.
X. 3 Then you did execute a second instrument in
Brunswick County after you had this mill moved into North
Carolina, didn't you?
A. The mill had not been moved.
Exception-Objection is made to the foregoing question
and answer because the instrument has been misread uninten-
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tionally, of course that paper was executed in Brunswick County. Virginia, whereas, the acknowledgment was acknowledged
in Bristol, by Rex M. Cowan, after he left Brunswick County.
page 66 ] Reply-Counsel for S. J. Fleenor invites the gentleman to read the Clerk's acknowledgment there at
the bottom on the contract.
Answer-But the acknowledgment is in Bristol and not in
Brunswick County.
Reply-Read it and see.
Answer-I withdraw my objection, I signed it in Bristol
and Mr. Whaley in Brunswick County.
X. 4 Now, Mr. Whaley, you say th~ mill had not been
moved into North Carolina at that time?
A. It had not.
X. 5 Why does your contract here say that "I, the undersigned, Irving Whaley, of Bristol, Virginia, do hereby sell,
transfer and deliver to J. S. Ashworth, Trustee, for valuable
consideration the following chattels, personal to-wit: One circular saw mill, complete, now situate·in Warren County, North
Carolina, about three miles from Ebbeny, Virginia, and now
being used by Leonard Kidd".
A. That was the agreement between Mr. Kidd and myself when he did move the mill.
X. 6 But you say in the contract there that you executed it while the mill was in North Carolina at the time?
A. I did not.
Exception-This testimony is perfectly immaterial whether the mill was in North Carolina before that or immediately
after. It is admitted and that paper was put in evidence by
complainant, and it is admitted that that paper was executed at
the time it says it was executed, and it was executed for the purpose as shown in Virginia, and was executed for the purpose of
making a recordation in North Carolina, whereas, the other contract could be recorded in North Carolina and that was fully
explained in Complainant's deposition.
X. 7 Did you take the instrument over into North Carolina and have it recorded there, Mr. Whaley.
A. I did not.
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X. 8 Then you didn't execute a similar instrument there
for Mr. Fleenor to have recorded in the State of North Carolina, did you?
A. Not that I recall.
page 67 ] X. 9 And at that time you had not paid to Mr.
Fleenor the Two Hundred ($200) Dollars and interest and attorneys fee which you owed him under that note
which you owed him?
A. I had not.
X. Io You say you did not become involved down there
in Brunswick County?
A. I did not.
X. I I Did you pay to Mr. Ashworth the one hundred
($100) dollars per month on the Three Thousand ($3000)
Dollars that you were to pay under the terms of your contract
as each payment became due?
A. I did not.
X. 1 2 And none of the time did you pay any of the
payments and you have not paid Mr. Ashworth to this day the
sum of THREE THOUSAND ($3000)?
A. I have not.
X. 13 And you did not pay Mr. Fleenor any part that
you owed him, did you?
A. I did not.
X. 14 That is all.
And further this deponent sayeth not.
Signature waived.
S. J. FLEENOR, another witness being duly sworn, deposes and says as follows:
DIRECT EXAMINATION
Cecil D. Quillen:
.
Q. 1 Your name I believe, is S. J. Fleenor?
A. Yes, sir.
Q. 2 You are commonly called "Steve" Fleenor, I believe?
A. Yes, sir.
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Q. 3
home?

Mr. Fleenor, where do you reside, make your

A. In Scott County, Virginia.
page 68 ] Q. 4 What is your occupation at this time?
A. Farming and saw milling.
Q. 5 Are you one of the defendants to this suit?
A. "{es, sir.
Q. 6 Are you the same S. J. Fleenor who owned a saw
mill, and on May 21st, 193 7, negotiated a sale of the same to
one Irving Whaley, which is the subject of this: litigation in
this case.
A. "{ es, sir.
Q. 7 Now, Mr. Fleenor, I hand you here a note dated
May 21st, 1937, payable to the order of S. J. Fleenor, and
signed by Irving Whaley, and, also what purports to be a conditional sales agreement or title reservation contract, dated the
same day, signed by S. J. Fleenor and Irving Whaley, in which
a certain saw milling equipment is described and I will ask you
if that note and that contract represent the transaction between
you and Mr. Whaley, in connection with the sale of that saw
milling equipment?
A. "{ es, sir.
Q. 8 I will ask you to file that as an exhibit to your
deposition? Marked "Exhibit NOTE" and "Exhibit SALES
CONTRACT''?
A. I will file the same as requested.
Q. 9 Now, Mr. Fleenor, I notice that the amount of
the note is Two Hundred ( $200) Dollars, bearing interest
from date, which was payable on September 21st, 193 7, will
you please state if upon the maturity date of that note it was
paid by the maker, Irving Whaley.
A. No, sir. it wasn't.
Q. 1 o Was the balance under the conditional sales contract which is the same obligation as the note paid upon its maturity date by Mr. Whaley?
A. No, it wasn't paid.
Q. 1 I Now, I notice that you had your conditional
sales contract docketed in Brunswick County Virpage 69 ] ginia, where I believe the saw milling equipment
was to be kept under the terms of this contract, 1s
that correct?
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A.
Q.

Yes, sir.
12
Now, Mr. Fleenor after Mr. Whaley did not pay
you the two hundred ($200) Dollars, with interest, I want to
ask you what steps you took first, if any, in connection with
the collection of that note?
A. I put it in the hands of Mr. George M. Warren, an
attorney in Bristol.
Q. 13 You say he is an attorney in the City of Bristol.
A. Yes, sir.
Q. 14 Do you recall about what month and year you
placed that note with Mr. Warren for collection?
A. It must have been about October or November.
Q. 1 5 After its maturity date?
A. Yes, sir.
Q. 16 In the year 1937.
A. Yes, sir.
Q. 17 I will ask you if Mr. Warren was able to effect
collection of this note in the City of Bristol?
A. Well,
Excep'tion-Mr. Warren could only answer that question.
We admit, however, that Mr. Warren did not, he said not.

Q. 18

Do you recall?
A. He didn't collect it.
Q. 1 9 After Mr. Warren did not collect the note in
Bristol, will you please state just what was the next step taken
by you, together with Mr. Warren, if he did assist you in connection with the matter and when that step was taken?
A. It was took right shortly after he didn't collect it at
Bristol.
Q. 20 Yes, go on.
A. He sent the papers to L. J. Hammack, an attorney in
Brunswick County, Virginia, to collect.
page 70 ] Q. 2 1 And do you know about what the time
the papers were forwarded to Mr. Hammack in
Brunswick County?
A. I have an idea it was about November or December.
Q. 22 Now, Mr. Fleenor, please state after the papers
were forwarded to Mr. Hammack just what advances if any, you
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had with reference to the removal of the mill from Brunswick
County, Virginia, into North Carolina?
A. Well, I understood before I sent the papers that it had
been removed to North Carolina.
Q. 23 I want to ask you if you consented to the removal of that mill from Virginia into the State of North Carolina, at any time?
A. No, sir.
Q. 24 Did Mr. Whaley ask you for your consent of the
removal of that mill into North Carolina?
A. No, not Mr. Whaley, but Mr. Ashworth did.
Q. 25 Do you remember when Mr. Ashworth made that
request of you?
A. It must have been March or April.
Q. 26 That was after the mill had been actually moved
into North Carolina?
A. Yes, sir.
Q. 2 7 What did you say, if anything, there to Mr. Ashworth about the removal of that mill?
A. I told him.he couldn't move it unless he paid me.
Q. 28 Did Mr. Ashworth pay you?
A. No, sir, he said he didn't have it and couldn't pay
me, that he was supposed to get some money out of the Hagan
Estate and would pay me in thirty (30) days.
Q. 29 Did you demand the balance which was due on
that contract from Mr. Ashworth at that time?
A. I told him he could pay me and he could move it any
where he wanted to.
Q. 30 Were you paid at that time?
A. No, sir.
page 71 ] Q. 3 1 Then, Mr. Fleenor, I want to ask you
this, if you had a conversation with Mr. Ashworth
on any other occasion before you actually went to Lawrenceville, Virginia, and then into North Carolina and got the milt
if so, state just what transpired in the conversation between you
and Mr. Ashworth?
A. The first conversation was what I was telling you,
we had another one after that.
Q. 3 2 How did you happen to go to Ash worths office
on the second occasion?
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A. I got a telegram from Hammack to go to Mr. Ashworth' s office on a certain day.
Q. 3 3 Did you go to his office on that day?
A. Yes, sir.
Q. 34 When you got to Mr. Ashworth's office, just
state what happened there with reference to the payment of the
balance of that mill.
A. He said he had made arrangements with some man
down there and it would be necessary, rather, that it would be
left with Hammack.
Q. 3 5 Now, on that accasion, state if Mr. Ashworth offered to pay you in cash, or said anything about he was ready
to pay you in cash, or anything like that?
A. No, sir, he said he had arrangements made down
there, I don't remember the names, or the mans name that he
used.
Q. 36 Do you know whether it was a Mr. Moseley?
A. It seems like it was.
Q. 3 7 Now when you say he had made arrangements
down there, the arrangements that he had made were for you to
get your pay there?
A. Yes, sir.
Q. 3 8 Did you then go down there?
A. Yes, I went down there the next day.
Q. 39 Expecting to find your pay, or something
page 72 ] about it?
A. Something about it.
Q. 40 Were you directed by Mr. Ashworth to go to
Hammack's office?
A. No, he didn't direct me to go there, and he asked me
if I would take that and I told him I wouldn't and the next day
I got in my truck and went down there.
Q. 4 I What did you find when you got there?
A. Nothing, he told .me to ahead and take care of my
property.
Q. 42 Did you take care of your property under the advisement of Mr. Hammack?
A. Yes, sir.
Q. 4 3 And I believe you repossessed your property in
the State of North Carolina, is that correct?
A. Yes, sir.
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Q. 44 And did you bring that property back to the State
of Virginia, here in Scott County?
A. Yes, sir.
Q. 45 Do you recall what date you brought it back?
A. I think it was right along the last of April.
Q. 46 Now, then, Mr. Fleenor, in the State of North
Carolina, where you took back your property, I want to ask
you what was the general condition of your property there:
where was it with reference to being housed?
A. It was out in the open.
Q. 4 7 Was any one in charge of it?
A. Not that I know of.
Q. 48 What was the condition it was in at that time?
A. It was damaged right smart to what it was when I
let him have it.
Q. 49 You say you are a saw mill man?
A. Yes, sir.
Q. 5 o How long would you say it had not been in use?
A. Some little bit. ·
page 73 ] Q. 5 1 At that time in North Carolina, when you
took charge of the Mill, what would say the value
of the mill at that time?
A. Oh, it wasn't worth over Two hundred ($200.) Dollars,! don't guess ..
Q. 52 And at that time did you pay to Mr. Hammack
an attorney's fee on this note, if so, how much?
A. Yes, sir, Twenty five (25) Dollars.
Q. 5 3 I believe there was interest from May 21st, 193 7.
on the Two hundred ( $200) Dollars up to April, is that correct?
A. Yes, sir.
Q. 54 Would the mill, if sold at that time, have brought
more than the note?
Exception-We object to the question.
A. I wouldn't have give any more for it.
Q. 5 5 After you brought the mill back to Scott County,
Virginia, state whether or not you have made any improvement on it, if so, what did you do?
Exception-Immaterial and irrelevant.
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A. I had a drum put on it; I had a mandrill built up.
Q. 56 Roughly, what did you spend on improving the
mill after you brought it back to Scott County?
A. At least Fifty ($50) Dollars, there were two belts,
both worn out, I gave Twenty ($20) Dollars for that, they
had never been put on a machine until Mr. Whaley took it.
Q. 5 7 What expenses did you incur from transporting
the mill from North Carolina to Virginia?
·
A. I would say One hundred ( $ 1 oo) dollars or more, I
never kept no account of it.
Q. 58 Roughly, Mr. Fleenor, counting the improvements and the expenses that you incurred and the costs, what
would you say you were out, not to say anything of the note
or the balance which is yet due under this contract?
page 7 4 ] A. I guess One hundred ( $ 1 5 o) Fifty Dollars at
the least, beside my work.
Q. 5 9 Now, Mr. Fleenor, I believe no part of that note
has been paid to you by Irving Whaley. Is that correct?
A. Yes, sir.
Q. 60 And the amount at the time you repossessed the
mill was still just, due and owing to you, is that correct?
Q. 6 1 Now, after you brought the mill back to Scott
County, and repaired it, as you said you had I believe the mill
burned, is that correct?
A. Yes, sir.
Q. 62 Now, then since that time have you replaced all
the wooden blocks of the mill which were burned?
A. Yes, sir.
Q. 63 And you have done that at your own expense
have you not?
A. Yes, sir.
Exception-The foregoing question and answer are excepted to because immaterial.
Q. 64 Now, Mr. Fleenor, after you improved the mill,
and at this time, after you have made the repairs after the fire,
what would say as to the relative worth of that mill as complred to the worth of it Jt the time you repossessed it in the
State of North Carolina?
Exception-Illegal.
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A. It is worth One hundred ( $ 1 oo) Dollars more than
it was when I got it.
Q. 6 5 What would you consider the mill worth at this
time?
A. I wouldn't want to put more than Four hundred
( $400) Dollars in it.
Exception-The foregoing question and the answer thereto are excepted to. because same as above.

Q. 66 Now, Mr. Fleenor, it has been stated in evidence
by Mr. Whaley that.he was present at the office -of S. J. Ashworth in Bristol in April, 193 8, at which time Mt. Ashworth
told you that he was ready to pay you in cash the balance which
was due you, if you did not get it in Lawrenceville. ·.f:.irst I
want to ask you if Irving Whaley was present--~t
page 75 ] any time when you were in the office of J. S. Ash>-~. _
worth?
A. No, sir, me and Mr. Ashworth and Kyle Shelley was
the only ones in this office, or his office.
Q. 67 Was Mr. Whaley ever present?
A. No, I was never there but twice and Mr. Whaley was
not present on either of these occasions, no, sir.
Q. 68 And I believe you have heretofore stated that Mr.
Ashworth said nothing to you about paying you in cash?
A. That is correct.
Q. 69 Now then, I believe after you went in to North
Carolina that you later sent a truck down there and got it?
A. Yes, sir.
Q. 70 And do you know how long after you went into
Lawrenceville to see Mr. Hammack that you sent a truck to
get the mill in North Carolina?
A. I don't think it was over a week.
Q. 71 During that time, I believe no tender of the balance due was made by Mr. Ashworth?
A. No, sir.
Q. 72 Now, Mr. Fleenor, is there any other statement
which you would like to make in connection with the transaction
which I have not asked you about?
A. I believe that is all.
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CROSS EXAMINATION
Ashworth, J. S.:
X. 1 Mr. Fleenor, when did you go to Lawrenceville
and take part of the mill back?
A. It was about one week before I went and got the edger.
X. 2 When was that?
A. April, I think.
X. 3 Have you nothing that you could give the
page 76 ] exact date?
A. No, sir.
X. 4 You sold that machinery to Mr. Whaley at a. fair
price?
A. I took what he offered me.
X. 5 That is what you asked for it?
A. I guess so.
X. 6 That was a fair price, Eight hundred ($800) Dollars?
A. Yes, sir.
X. 7 He paid you six hundred ($600) Dollars <;ash?
A. Yes, sir.
X. 8 The mill was used?
A. Yes, sir.
X. 9 The mill was out of doors?
A, Yes, sir.
X. Io Had been all the time?
A. I wasn't through setting it up when Mr. Whaley come
down there, I had just traded to it from Mr. Hull.
X. I I Where was it after you brought it back?
A. Sir?
X. 1 2 .Right now I ask you where it was about when
you brought it back?
A. It was right where he got it.
X. 13 Did you house it?
A. Yes, sir.
X. 14 I thought you said it was out of doors, where
he got it?
A. Yes, sir.
X. 1 5 Was the shed over it when it burned down?
A. Yes, sir.
Q. I 6 When did you put the shed over it?
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A. Right shortly after I got it.
X. 1 7 How long did you have it until it got burned?
A. I had it from April up until around September to October, sometime.
X. 1 8 When did it burn?
page 77 ] A. Along about September or October of. last
year.
X. 19 What-did you have it insured?
A. No, sir.
X. 20 You took back first the edger by itself?
A. Yes, sir.
X. 2 1 How long was it after you were in Mr. Ashworth' s office that last time until you took your truck down
after it?
A. The last time I was talking to you I went the next
day, I went to Mr. Hammack's office and he said there hadn't
been any money left for me there and he told me to t.1ke care of
my property.
X. 22 Didn't I tell you in my office that I had made arrangements with Mr. Moseley, and I expected the balance of
the money had been paid and I would wire and pay it to you
if it had not been.
A. You said you would pay me, you had promised me
and I went to see and it wasn't there.
/
X. 23 When did I promise you?
A. You wrote me two letters.
X. 24 Let me see them?
A. I don't have them with me.
X. 2 5 Did you answer them?
A. No, sir, you said to come to your office.
X. 26 Didn't I tell you then in my office that if Mr.
Moseley hadn't settled with you for the mill that I would immediately wire that I was ready to pay you if he hadn't done it.
A. What was the use of me coming back.
X. 2 7 I told you I would pay you.
A. l told you I would probably come back this week.
X. 28 Didn't you show me Mr. Hammack' s letter and
tell me that Mr. Hammack that you didn't understand it that
way?
A. I told you Mr. Hammack told me to come and take
charge of my property.
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X.

Didn't you tell me you had bought it?
No, sir.
page 78 ] X. 30 Didn't you tell Mr. A. B. Salts that you
had had the mill sold and bought it?
A. He said he would hold it back.
X. 3 I Didn't you tell Mr. Salts that it had been sold
for your debt and you wanted him to go down and haul it?
A. I told Hammack to bid on what I had in it.
X. 3 2 I am asking you, did you buy it?
A. I don't know, just what he wrote.
X. 33 Didn't you tell me you had bought it?
A. No, sir.
X. 3 4 Didn't you tell me you had bought it and that
you didn't understand it?
A. I told you the mill was mine when he told me to take
charge of my property.
X. 3 5 You told me it was yours?
A. It was.
X. 3 6 How did it get yours, you owed me.
A. I didn't owe you anything, what you may call him
did, but I didn't owe you anything.
29

A.

Exception-North Carolina law controls in this case, argumentative, irrelevant to what this fellow might have said.
X. 3 7 So you did tell Mr. Salts that you owned the
mill and that you wanted him to haul it for you?
A. I told himX. 3 8 He didn't come to you and ask you, did he?
A. I was there in Bristol, and he brought up the subject
about the mill.
X. 39 What did he say about it?
A. He said he was coming through and he would bring
it back.
X. 40 How did he happen to say that?
A. We were talking about it.
X. 4 I Did you tell him that this had been bought in for
your debt?
A. I X. 42 Yes, or no?
page 79 ] I told Mr. Hammack to bid on it if it was put up

74

Supreme Court of Appeals of Virginia

S. J. Fleenor
for sale and let me bid what I had in it, and to let
it go if it brought over that.
X. 43 Did he tell you he had done it?
A. No, sir.
X. 44 How did you think it was your then?
A. He wrote me to come and take charge of my property.
X. 45 You never talked with me but twice about it in
your life and that is the two times you have spoken of, is that
true or not?
A. I think that is all, that is all I recollect.
X. 46 One time I ask you about moving it into North
Carolina?
A. Yes, sir, and it was already there when you asked me
about moving it.
X. 47 I don't know if it was or not.
A. Didn't you say I asked you in April, or rather you
asked me in April?
X. 48 You asked me about the pay left down there?
A. Yes.
X. 49 When did I ask you about moving it?
A. I don't recollect exactly, but it must have been along
in November or December.
X. 50 Didn't you tell me then that you would come
back and let me know?
A. No, sir, I didn't" tell you I would come back and let
you know; it looks to me like you would have come to me, you
owed me.
X. 5 1 What did I owe you for?
A. You said you had took it over.
X. 5 2 I told you you had a prior lien on it to me?
A. Yes, sir, certainly I had.
X. 53 How long did you run that mill sawing?
A. Oh, I don't know, I don't guess I sawed over one and
one-half months with it.
X. 54 Did you ever offer it to sale to any body?
A. That is what I keep them for, to sell.
X. 5 5 Did you ever offer to sell that mill?
A. After I got it back?
page 80 ] X. 5 6 Yes, sir.
A. Not after I got it back.
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And further this deponent sayeth not.
Signature waived.
RE-CROSS EXAMINATION
Cecil D. Quillen:
X. 1 Mr. Whaley, I believe you said you went out of
the saw milling business at about the time you leased this mill
to Mr. Kidd, in North Carolina, is that correct?
A. Yes, sir .
. X. 2 And came back and resumed your new business?
·
A. Yes.
And further this deponent sayeth not.
Signature waived.
page 8 1 Omitted
page 82 ] KYLE SHELLEY, first witness after being duly
sworn, deposes and says:
DIRECT EXAMINATION
Cecil D. Quillen:
Q. 1 What is your name, age and residence?
A. W. K. Shelley, I am thirty three (3 3) and I live in
Bristol Virginia, R. F. D. No. 2.
Q. 2 Mr. Shelley are you acquainted with Mr. S. J.
Fleenor, and, also with Mr. J. S. Ashworth?
.
A. Well, I am not acquainted Mr. Ashworth, but I am
with Mr. Fleenor.
Q. 3 Have you, however seen Mr. Ashworth?
A. On one occasion.
Q. 4 I want to ask you if you were present in Mr. Ashworth's office at any time with Mr. S. J. Fleenor, in connection
with a saw mill matter in which Mr. Fleenor was interested?
A. Yes, sir.
Q. 5 On that occasion, was the gentleman to your left,
whom I believe is Mr. Ashworth, in the office on that occasion?
A. Yes, sir.
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Q. 6 You see the gentleman across the table, Mr. Whaley, was he present?
A. No, sir.
Q. 7 Now, state whether or not any one was present beside you and Mr. Fleenor and the gentleman to the left, Mr.
Ashworth?
A. Me, Mr. Fleenor, and Mr. Ashworth were all.
Q. 8 Now, on that occasion, state what Mr. Ashworth
raid, if anything. with reference to any arrangements that he
might have made with a Mr. Moseley, or anyone else for the
payment of the balance which was due on the saw mill which
Mr. Fleenor had sold to Mr. Whaley?
A. Well, he says "I have made arrangements" with some
one, he told his name but I don't remember, it might have been
Moseley, "to pay this off", but he never offered
page 83 ] any cash or anyth:ng right at the time.
Q.9 Now, on that occasion. state whether or not.
:1t any time during that conversation, Mr. Ashworth made any
::tatement to the effect that if the balance had not been taken
care of by Mr. Moseley that he was ready and willing to pay
Mr. Fleenor then and there the balance due, in cash.
A. I don't remember just what was said in that effect.
Anyway, he said he had made arrangements with some one to
pay this off, he didn't make any statement that he would pay it
off right at the time.
Q. Io In other words, Mr. Ashworth did not then and
there offer to pay Mr. Fleenor in cash?
Exception-Mr. Ashworth never stated that he offered to
pay the cash then and there, except conditionally.
A.

Absolutely not.
CROSS EXAMINATION

J. S. Ashworth:
X. 1 You are no relation to Mr. Fleenor?
A. No, sir.
X. 2 How did you happen to be near there that day?
A. I was stocking a mill for Steve Fleenor when this
feller Hammack sent Steve a telegram and told hiin to come to
your office, and we came up there.
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X. 3 Did he ask you to come along with him to hear
\what was said?
A. Yes, sir.
X.,, 4 So you went there for the purpose of hearing what
was said?
A. No, sir, I just asked, or he just asked me to go with
him up there, we were there together and so we went up there
together.
X. 5 He asked you to come along to see what 'Was said?
A. He didn't say what he wanted me to come for.
X. 6 You stated that he wanted you to come to hear
what was said?
A. I didn't, if I did, I didn't understand the quespage 84 ] tion.
X. 7 What did you come for?
· A. I was driving Mr. Fleenor' s truck and that was the
main reason I came.
X. 8 He asked you to come?
A. Sure.
X. 9 You say you didn't see Mr. Whaley there that day?
A. Absolutely not.
X. Io Let me show you, do you know how those rooms
are situated there?
A. Yes. sir.
X. I I I am not an artist, but I want to give you sort of
a picture and see if you recognize the same as being my rooms;
look at the pencil sketch here and suppose this to be the hall, and
there was just one door into my front office, wasn't there, do
you remember about that?
A. I think there was just one; I don't know positive
about that.
X. I 2 Isn't the front room a long room, running that
way and two doors opening from it this way?
A. That doesn't make any difference.
X. I 3 I am not arguing with you, I am asking you if
that isn't a fact?
A. I don't remember how the office was, I have only
been there once.
X. 14 Just answer yes or no?
A. I told you I didn't remember.
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X. 15 It was a very small room, the one you and Mr.
Fleenor and I were in?
A. I don't know.
X. 1 6 It was a very small room and a very large desk?
A. I guess so.
X. 1 7 You sat right in front of a door that was closed?
A. As well as I remember you were sitting here and I
was sitting there?
X. 1 8 You were sitting close to that door and I was sitting there?
A. I don't remember.
page 85 ] X. 19 Mr. Fleenor was sitting between you and
I wasn't he?
A. No, me and Mr. Fleenor sat side by side and you were
sitting over there somewhere.
X. 20 You were sitting there reading?
A. I looked over the head lines of the newspaper.
X. 2 1 You were interested in the head lines of the newspaper and heard us talking too?
· A. Yes, I just looked over the head lines.
X. 22 Didn't Mr. Whaley come in speak to Mr. Fleenor?
A. No, sir.
X. 23 When you say nobody came into that office while
you were sitting there, you could be mistaken?
.
A. The office was small and if any body had come in
your office you think I wouldn't have known it.
X. 24 I didn't say in this little office, but that door
was wide open andA. There wasn't any one came in there while I was
there.
X. 2 5 Did some body come in this office and speak to
Mr. Fleenor through that door.
A. If they did, I didn't hear it.
X. 26 So you have come to do just exactly what you
went there to do.
A. Absolutely not.
X. 27 Did you see Mr. Fleenor show Mr. Ashworth the
letter he got from Mr. Hammack?
A. I don't remember.
X. 28 What is the matter, you went there to remember, why don't you?
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A. I didn't go in there to remember.
X. 29 You said you did?
Exception-The witness stated that he went in there because Mr. Fleenor asked him to.
X.
worth a
A.
X.

30 So you didn't see Mr., Fleenor show Mr. Ashletter.
I don't remember.
3 1 Because you were reading a newspaper?
A. I was looking at the head lines.
page 8 6 ] X. 3 2 Did you hear Mr. Fleenor say that he
didn't understand that that way, that it was his
mill?
A. There was a lot of words passed that I don't remember what I heard.
X. 33 And you couldn't very well say what you saw;
how can you be so particular about what you say?
A. I didn't see anybody. You would remember a person better than what was said in a general conversation. You
can remember what you see better than what you hear.
X. 3 4 Some people can do that.
A. Yes, sjr.
\
X. 3 5 Did you hear Mr. Ashworth tell Mr. Fleenor that
. didn't intend to lose his equity in that mill, and that he
.mld pay it if Mr. Moseley hadn't paid it at Lawrenceville?
A. No, sir, I didn't hear anything like that.
X. 3 6 Did you hear Mr. Fleenor say that Mr. Ashworth
might have said it, but he didn't remember hearing it?

Exception-Telling this witness what another witness has
stated.
X. 3 7 Did you hear Mr. Fleenor say he was coming
back?
A. I don't think so.
X. 3 8 Didn't you hear him say he was coming back and
let me know what he would do about it?
A. I don't remember.
X. 3 9 Think a little bit and see if that isn't right?
A. It has been sometime and things like that are hard to
remember.

Bo
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X. 40 You could remember what I seemed to say and
what I didn't say, can't you remember what Mr. Fleenor said?
A. No, sir, not a great deal.
X. 41 You just came here to prove that I didn't offer
Mr. Fleenor any money?
A. Well, you didn't up there.
X. 42 That is what you came there to prove?
page 8 7 ] A. You said you had made arrangements with
some one down there to pay it off.
X. 43 Didn't I offer to wire Mr. Hammack at Lawrenceville and that if Mr. Moseley hadn't paid it I would pay it?
A. I don't think so.
X. 44 And you heard Mr. Fleenor say it was his mill?
A. He said that before I went up there.
X. 45 . Then it was Mr. Fleenor' s mill and we didn't owe
him. What did we owe him for if it was his mill?
Exception-Argumentative; immaterial and irrelevant.
X. 46

What did we want to pay him for?

Exception-Same objection.

I

And further this deponent sayeth not.
Signature waived.

'

I

page 8 8 ] S. J. FLEENOR, being recalled for cross examintl
tion by J. S. Ashworth, deposes and says as follows:
RE-CROSS EXAMINATION

J. S. Ashworth:
X. 1 Mr. Fleenor, didn't you see Mr. Whaley when he
came in that office and spoke to you?
A. I absolutely did not, and you know he wasn't there.
Exception-I object to what I know.
Reply-This is a matter of examination and not arguing
with the witness.
·

X.
A.
him?

2

All you know is that you didn't ~ee him?

If he had been there in that room I would have seen

I
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X. 3 You have been in that office, and I want to ask
you if those two rooms, that first door opens there in the hall,
you didn't know Mr. Whaley's office was there joining that
room you were in?
A. No, sir, I didn't know it.
X. 4 You didn't know that Mr. Whaley-isn't it a
fact there are two doors close to the partition and close together, all of those doors?
A. I think you go through one door and in to another
one and that is as well as I recollect.
X. 5 I think that you go into one doorA. I don't remember about that.
X. 6 Wouldn't say about that?
A. If he was there I don't know anything about it; I
didn't see him.
X. 7 But he was there?
A. He wasn't in the room where we were, that is as much
as I can speak for.
X. 8 If he was there you don't know anything about it?
A. He wasn't in the room we were in.
X. 9 Mr. Fleenor, I believe you stated in your examination before, I will read the question, "Didn't Mr.
page 89 ] Ashworth state to you that day when you came in
there that he had made arrangements with Mr. Mosely to pay off your claim, and that he would wire Mr. Hammack tomorrow to know if Mr. Moseley had done so and that
if he had not done so that he would pay you?
A. There wasn't anything like that said, Mr. Ashworth.
X. 1 o What did you come in there for?
A. I got a telegram from Hammack and he said you were
going to make arrangements to pay me.
X. I I Didn't you tell me in the office there that you
owned the mill?
A. I refused to take your word a bout the money being
up there.
X. 12 I didn't owe you anything did I?
A. You said you took the property over.
X. I 3 You testified there that you said you were coming back the last of the week?
A. I may have.
X. I 4 I want to ask you what you were coming back
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for, what did you tell me you were coming back for. Please
answer, you understand the. question, what were you to come
back for, Mr. Fleenor? . Why don't you answer me?
A. You asked if I would come back and I went up there
if there wasn't any money there, and I didn't come back.
X. 1 5 Artd what did you come back for?
Exception-Witness has already answered.
X. 1 6 Why did you say you were coming back?
A. Well, I loud: you said you might make some kind of
arrangements and I wasn't going to fool with you any more.
X. 1 7 Didn't you tell me it was your property?
A. I might have done it.
X. 1 8 Then there was no money due you, was there?
A. The way you talked there was.
X. 19 It was your property, wasn't it?
A. I suppose it was.
X. 20 You haven't yet told me why yc:,u were coming
back to my office, what were you coming back for?
Exception-The witness has answered the question.
page 90 ] X. 21 I insist on the· answer. Wasn't it, Mr.
Fleenor, that you told me you would come back to
let me know if you would accept the money or whether you
wouldn't?
A. No, sir.
X. 22 Didn't you say it was your mill and you didn't
understand it like Mr. Hammack had said, and you would come
back and let me know, isn't that what you _said to me?
A. No, sir.
X. 2 3 I believe I don't want to ask anything more.
And further this deponent sayeth not.
Signature waiyed.
page 9 1

]

State of Virginia,
County of Scott, to-wit:

I, DANIEL TRIGG SARGEANT, A COMMISSIONER
IN CHANCERY of and for the Circuit Court of Scott County, Virginia, do hereby certify that the foregoing depositions
were duly taken and reduced to writing at the time and place

Ashworth, Tr., et al vs. Fleenor, et al
mentioned in the caption to said depositions.
This the 7th day of May, I 940.
DANIEL TRIGG SARGEANT,
Com'n. in Chancery.
page 92 ]

''EXHIBIT SALES CONTRACT''

Agreement made this 21 day of May, 1937, between Irving Whaley of Brunswick County, State of Virginia, (hereinafter called the vendee) and S. J. Fleenor of Route 3, Bristol,
.
State of Virginia, (hereinafter called the vendor) :
Witnesseth that the vendor has this day sold and delivered to the vendee, and the vendee has bought from the vendor,
the following described one A-2 Vance saw mill complete with
belts; one towers gang edger complete with saws-with the
usual fixtures and extras furnished as part of its regular equipment for the total purchase price of $800.00 Dollars, payable
$600.00 Dollars in Cash and the balance according to my 1
promissory notes of even date herewith payable to the said S.
J. Fleenor or order, as follows:
Note for $200.00 payable on or before Sept. 21, 1937, all
with interest from date to maturity at the rate of 6 per cent. per
annum and from maturity until paid at the rate of 6 per cent
per annum. That the sum due on this contract at the date there
of is $200.00.
It is agreed that as an express condition of the sale thereof the title to all s~id property and to all repairs and extra parts
furnished therefor shall remain in the holder of said notes until
the same or any renewals thereof, with interest, are fully paid in
cash. If default is made in the payment of any of said notes
or renewals, or any installment of interest, or if the vendee attempts to sell or remove the same from the location herein specified without the written consent of the holder of said notes,
then such holder may declare all said indebtedness due and take
possession of said property and sell the same at public or private
sale at such price and on such terms as to cash or credit as such
holder shall deem best and pay all expenses thereby incurred out
of the proceeds of said sale and apply the balance thereof on said
indebtedness. Said holder may become the purchaser of the
property and if the proceeds of the sale are insufficient to pay
the sum remaining unpaid on said notes and all expenses incident to such sale, any deficiency shall be paid by the vendee.
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If said property or any part thereof 'shall be lost, damaged, or
destroyed before full payment of said purchase price, the vendee shall be and remain legally liable for the payment of the full
amount of all said indebtedness. The vendee hereby acknowledged receipt at the time of the delivery of this instrument of full,
true and complete copy thereof.
The remedies provided for herein are not exclusive and any
action to enforce payment of said notes shall not
page 93 ] waive or effect any of the holders rights to have recourse to the property.
The property herein described shall be kept in the town
of . . . . . . . . . . . . County of Brunswick, State of Virginia.
S. J. Fleenor (vendor)
Irving Whaley ( vendee)
Endorsed:
In pencil: ''Lawrenceville''
Stamped: Va., Brounswick County.
June 12th, 193 7, memorandum docketed Book
Num her I o Page 1 9 1.
W. E. ELMORE, Clerk
By Willie B. Abernathy, D. Clk.
page 94 ]

"EXHIBIT NOTElt
Route 3
Bristol, Va. May

21,

1937

$200.00

For value received, I promise to pay to S. J. FLEENOR,
or order Two Hundred Dollars at the time or times stated in the
schedule of payments hereon, at the office of Washington Trust
& Saving Bank in the city of Bristol, State of Virginia, with
interest from date until maturity at the rate of 6 per cent, per
annum, payable annually, and from maturity until paid at the
rate of 6 per cent, per annum, and if lawful, with an attorney's
fee of ten (Io) per cent, of the amount unpaid in the event this
note is placed in the hands of an attorney for collection.
SCHEDULE OF PAYMENTS
$200.00 on or before Sept. 21, 1937
Each maker, endorser, guarantor and surety hereon, severally, waives presentment, demand, protest and notice of non-
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payment and all defenses of want of diligence in collection and
bringing suit. This note arises out of the purchase from the
payee of goods to be used for agricultural purposes and the
transfer of this note. shall operate to pass title to the property
described in a conditional sales contract between the parties of
even date herewith to secure the payment of this note. Reference is hereby made to said contract of conditional sale for the
nature and extent of the security and the rights of the holder
hereof in the event of default.
Post office: Valen ties
County: Brunswick
State of: Virginia
SIGNED: Irving Whaley
page 9 5 ] VIRGINIA:

In the Circuit Court for Scott County:

J. S. Ashworth, For, etc.
v.
S. J. Fleenor

DEPOSITION

The deposition of Leonard W. Kidd, taken pursuant to
notice and agreement of parties, on behalf of the complainant,
to be read as evidence in a certain chancery cause pending in the
Circuit Court for Scott County, Virginia, wherein J. S. Ashworth is complainant, and S. J. Fleenor is defendant.
The depositions are taken at the law offices of A. S. Harrison, Jr., Attorney, Lawrenceville, Virginia.
Copy of the said notice is herewith attached.
Present:

J. S. Ashworth, Attorney for the Complainant

L. J. Hammack, Attorney for the Defendant.
Maie R. Hobgood, Notary Public.

L. W. KIDD, being duly sworn, testtfied as follows:
EXAMlNATION
By Mr. Ashworth:
Q. Mr. Kic;ld, state your age, residence, and occupation.
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A. Forty-nine: I live in Warren County, North Carolina, but my post office is Ebony, Virginia. I am a farmer.
Q. Had you, sometime after September, 193 7, a certain
sawmill, which was known as the Whaley sawmill, and if so,
how long was it in your possession?
A. I do not keep up with dates much. It was some
time along in October, I think, that I moved that mill out from
down there. I had it in possession until Mr. Fleenor moved it
out. I don't know just what time he moved it out.
Q. Who removed that mill from your possession,
page 96 ] and state fully, if you please, the circumstances, and
the statements that were made upon its removal.
A. Well, sometime along that spring, Mr. Fleenor drove
up to my house one evening, and asked me if I could tell him
where the Whaley saw mill was. I told him "Yes". I told
him, and he asked me if I would mind riding with him out
there, and I said, "No", and I got on the little pick-up truck
with.him, and went to the sawmill, and he said, "This mill belongs to me-the mill part of it-and I am going to take this
edger on back as I go." I didn't know what to say about it. The
mill was there in my charge, so I didn't have anything to say.
He and this man that was with him took the bolts out of the
edger and loaded it in the truck. I helped them to p::t it ::1
there. Then he went on back. A day or two after that, or a
few days, or sometime during the next week, one night just
about night a truck drove up there and asked me if I could tell
them the way to Whaley's sawmill. I told them "Yes", and he
said, "Could I get anybody around here to help me load it?"
and I said, "Maybe so". He said, "I came down after the mill
for Mr. Fleenor, and want to get it out of here tonight". He
looked around there and picked up a few men. I went on back
and· ate supper, and got to thinking about the mill business,
and I said to myself, "They are moving too much stuff out of
here that is in my care without me finding something about if'.
So I went down there and asked if he had any papers to m9ve
that mill-any papers from Mr. Whaley, Mr. Harrison, or anybody else. He said, "No." I said, I am going to object to your
moving anything here until you bring me a paper from Mr.
Whaley or Mr. Harrison, the Commonwealth's Attorney, in
Lawrenceville." I said, "If you bring a paper from either one
of them, I will not object." He said, "All. right, I reckon I
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had better get back to Brister', and so he came out and the next
morning he came back with a paper from Mr. Hammack. And
Mr. Hammack's paper said turn the mill over to Mr. Fleenor.
I said to him, "Well, Mr. Hammack didn't have anything to do
with me getting this mill, I don't think, and I am still going to
object to your moving this mill until you bring me
page 97 ] a paper from Mr. Whaley or Mr. Harrison." He
said, " I am. going on down and load it up anyhow.''
I thought I had better find out something about this a little more.
I got Mr. Wall to take me to Gasburg, and I called up Mr. Harrison and told Mr. Harrison what was going on, and he said,
You had better object to their moving the mill." I said I did do
that, and he said, "Did anybody hear you object to it?" I said,
"Yes". He said, "There is nothing else you can do. You can't
take your gun down there and shoot." He said, "If you objected
to it and had witnesses, you will not be responsible any further."
Q. Had you the mill at that time under a lease arrange. ment with Mr. Whaley, for so much a thousand for sawing?
A. Yes.
Q. And no paper of any kind was presented to you?
A. Nothing but a paper from Mr. Hammack.
Q. No paper from an officer?
A. No, Mr. Hammack's paper might have been legal.
Q. I don't mean that. There was no process of court of
any kind?
A. No.
Q. You say Mr. Fleenor thought he owned it?
A. Yes.
Q. Did he tell you in what way he owned it?
A. He said he sold the mill to Mr. Whaley, and it had not
been paid for, and belonged to him.
Q. Did he tell you how much?
A. No.
Q. But said he owned it?
A. Yes.
Q. He did take it away?
A. Yes.
EXAMINATION
By Mr. Hammack:
Q. Mr. Kidd, you understand that Mr. S. J. Fleenor had
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sold Mr. Whaley this mill, and had taken what is known as a
"reservation of title", or conditional sales contract upon the
property, did you n·ot?
page 9 8 ] A. I didn't know what sort of hold he had on it.
Q. You didn't know what kind of instrument of
writing he had against that sawmill?
A. No, sir.
Q. You d:dn't know whether or not he had a contract in
which it was provided that the property should not be moved
out of the county of Brunswick, or from the State of Virginia?
A. No.
Q. You didn't know whether or not that contract which
he had gave him the right to take possession of it without process of law?
A. No.
Q. You did know that the mill had been moved from a
place in Powelton District, Brunswick County, Virginia, to
some point in Warren County, North Carolina?
A. Yes.
Q. You did know that the mill was not in use any further at the time it was taken?
A. Yes.
Q. You did know that the mill had been abandoned and
left in the woods?
A. Yes.
Q. You did know that it would have been easy, under
those circumstances, for people passing by to have injured the
property, or to have taken parts from it, had they seen fit?
A. Not so very easily, because it was right there close to
a negro's house, and in a place on the river where there is no
traffic, and there is no way they could get in there without
coming by my house and the negro's house.
Q. All you know about the matter is that Mr. Fleenor
sent and got a mill, which he claimed to be his?
A. Yes.
EXAMINATION
By Mr. Ashworth:
Q. State whether or not it was understood that the mill
was only temporarily taken over, to do some saw-
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page 99 ] ing for you, while it was idle in the Long transaction?
A. Yes. I can tell you why it is over there. Mr. Whaley
told me that he thought the mill would be in better hands with
it put there where somebody could look after it than on the
Long farm, with nobody looking after it.
Q. So you did have it in charge, and were looking after it?
A. Yes.
Q. State how far over the line was the mill moved?
A. About a mile-just about a mile.
Q. State whether or not it was expected to return it to
the state?
A. Yes.
Q. State whether or not Mr. Ashworth wrote you while
it was there, and immediately when it moved there, sending you
contracts, and asking you to have them recorded, so as to protect the title to the mill in North Carolina.
A. Yes.
Q. Did you do that?
A. Yes.
EXAMINATION
By Mr. Hammack:
Q. Then this mill was moved over into North Carolina without the knowledge, so far as you know, of Mr. Fleenor, and immediately after that, Mr. Ashworth sent you liens
against the property, to be recorded in his favor?
A. The mill was moved to North Carolina. If Mr.
Fleenor knew anything about it, I don't know. The papers
Mr. Ashworth sent me, I don't know whether they were in Mr.
Ashworth's or Mr. FlE=enor's favor, or whose favor they were
in. I sent the papers on to the Register of Deeds, just as he sent
them to me. I did not read the papers.
Q. If the papers that are on record in Warrenton, North
Carolina, which the county seat of Warren County, are in
favor of Mr. Ashworth, the result of moving this property over
in North Carolina would have been to have done
page r oo ] away with Mr. Fleenor' s first lien, and made Mr.
Ashworth' s first, instead of Mr. Fleenor' s, would
it not?
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A. I don't think so. At least, that was not the intention
in moving the mill. My agreement with Mr. Whaley when I
moved the mill up there was that if he should want the mill
moved back, or if any contention came up about the mill, I was
to put it back to the Virginia line, just as if it had been in Virr,inia all the time.
Q. When did you first hear that Mr. Fleenor was claiming this mill, or an interest in it?
A. When Mr. Fleenor came down there.
Q. Do you recall one dzy several weeks before Mr. Fleenor came down to your house. that I went by your house looking for that mill?
A. I do not.
Q. I can't believe you were at home. I think I talked to
Mrs. Kidd. Do you recall her saying anything about that?
A. Maybe she told me about it, but I don't remember.
Mr. Fleenor came up there one time before he came after the
mill, and told me the mill belonged to him.
Q. Do you waive your signature to this deposition?
A. Yes.
And further this deponent sayeth not.
Signature waived.
rage Io 1

]

State of Virginia:
County of Brunswick, to-wit:

I, Maie R. Hobgood, a notary public of and for the county aforesaid. in the State of Virginia, do hereby certify that the
foregoing deposition was duly taken, sworn to, and the signature thereto waived, at the time and place, and for the purpose
in the caption mentioned, pursuant to notice and agreement of
partie.s.
Given under my hand this 5th day of August, 1939.

MAIE R. HOBGOOD,
Notary Public.
Fee for this deposition, $3. oo.
page

102

]

VIRGINIA:
In the Circuit Court of Scott County.
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L. W. Kidd
J. S. Ashworth, etc.
vs.
S. J. Fleenor, et al.

INTERROGATORIES

The parties to this suit. by counsel, agree that the follow. ing interrogatories may be submitted for answer to L. W. Kidd,
whose deposition has been heretofore taken in chief. The same
interrogatories may be submitted, if desired, to Mr. D. G. Clary.
The interrogatories may be submitted in the law offices of Mr.
A. S. Harrison, Jr., at Lawrenceville, Virginia, after notifying
Mr. L. J. Hammack, of counsel for Mr. Fleenor:
Present:

L. W. Kidd,
L. J. Hammack. Attorney for S. J. Fleenor,
A. S. Harrison, Jr., Attorney,
Maie R. Hobgood, Notary Public.

To L. W. Kidd:

Q. I believe you have heretofore given your deposition
in the above styled case, in which you stated that you had done
all the logging for the Whaley sawmill on the W. J. Long farm
in Brunswick County, during the summer and fall of r 93 7,
and that the mill and equipment had been thereafter leased and
used by you in the edge of North Carolina, from which point it
had been removed by Mr. S. J. Fleenor. If so, will you please
state the relative condition and value of that mill, moved by
Mr. Fleenor, at the time he moved it, as compared with is value
and condition, when first located on the W. J. Long farm by
Mr. Irving Whaley.
A. In answer to this question, I can only give my opinion. I base it on the value of other mills of a similar type, and
located in our community. In my opinion, the mill of Mr.
Whaley that was located on the Long farm and
page I 03 ] that was moved by me from this farm to the edge
of North Carolina, was worth approximately
$ 1500.00 at the time. The mill was worth that much or more
at the time it was removed and taken by Mr. S. J. Fleenor, for
reason that while the mill was in my possession, I took excellent
rare of it, made some needed repairs, and got it running in good
condition.
Q. Had the mill been prudently and properly ·cared for
during the time it was down there?

Supreme Court of Appeals of Virginia

92

L. \V. Kidd
A. In answer to the second interrogatcry, the answer is
"Yes". I looked after the mill exactly like I would my own.
I kept it in good running condition, and it was in excellent condition when it left the site where I was cutting, it being a piece
of land owned by W. B. Moseley, in Warren County, North
C:irolina, just over the Virginia-Carolina line.
Signature thereto waived.
State of Virginia,
County of Brunswick, to-wit:
I, Maie R. Hobgood, a notary public of and for the county
aforesaid, in the state of Virginia, do hereby certify that the
foregoing interrogatories were duly submitted, sworn to, and
r.he signature of L. W. Kidd thereto, waiveq, before me, at the
office of A. S. Harrison. Jr., in Lawrenceville, Virginia, on
April 20, 1940, according to agreement in the caption hereto
mentioned.
Given under my hand this 20th day of April, I 940.
My commission expires on the 15th day of March, 1941.

MAJE R. HOBGOOD.
Notary Public.
page

04 ] It is agreed by and between Counsel for J. S. Ashworth, et als., and Counsel for S. J. Fleenor, that
the following interrogatives may be submitted to Mr. L. J.
Hammack, at his office in Lawrenceville, Virginia, on Friday~
April 19th, I 940, between the hours of IO :oo o'clock a. m.
and 5: oo o'clock p. m. and it is further agreed that the same
shall be subject to such cross examination as Counsel for J. S.
Ashworth, et als., may desire.
It is further understood and agreed by and between Counsel for the parties that said evidence may be read on behalf of
S. J. Fleenor in the chancery cause now pending in the Circuit
Court of Scott County, Virginia, and all formalities as to notice, transcription, signature and certification are hereby waived.
I

Q. 1 What is your name, residence and occupation?
Q. 2 Please state, Mr. Hammack, if you acted as Attorney for Mr. S. J. Fleenor, in connection with the repossession of a saw mill and certain saw milling equipment, which
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has been sold by Mr. Fleenor under a conditional sales or title
reservation contract, to Mr. Irving Whaley?
Q. 3 Please state when you became interested in this
matter for Mr. Fleenor?
Q. 4 Please state where the saw mill and boiler and saw
milling equipment were located at the time you took steps to
repossess the same for Mr. Fleenor?
Q. 5 Will you please state fully just what was done by
you and Mr. Fleenor from the time you became interested in
this matter until the property was finally repossessed?
Q. 6 Will you please describe fully the condition of the
property at the time you repossessed it?
Q. 7 I believe Mr. Hammack, that you prepared a bill of
sale for Mr. Ashworth to one Mr. Mosely, in which this property was to be transferred to Mr. Mosely?
Q. 8 Will you please state if the mill was being operated
for saw milling purposes at the time you repossessed it, and if
not, please state for what length of time it had not been used
as far as you could tell?
Q. 9 Please state just what happened in connection with
this transaction?
page Io 5 ] Q. 1o Will you please file a copy of the Bill
of Sale which you prepared?
Q. 11 Mr. Hammack, will you please relate any other
facts in connection with your transaction which you have not
related?
page 106 ] Answer to Interrogatories submitted to L. J. Hammack, at his office, on April, 19th, 1940, between
the hours of ten o'clock a. m. and five o'clock p. m., and upon
1djournment, in a certain action pending in the County of Scott,
Virginia, under the style of J. S. Ashworth, et als, vs. S. J.
Fleenor.
Present, A. S. Harrison, Jr., Attforney for J. S. Ashworth, et als

L. J. HAMMACK. being duly sworn, deposes and says in
answer to the Interrogatories hereinbefore attached, as follows:
Q.

1

In answer to question number one: My name is
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L. J. Hammack; residence Lawrenceville, Brunswick County,
Virginia; and my occupation is an attorney at law.
Q. 2 In answer to question number two: I did act as
:ittorney for Mr. S. J. Fleenor, in connection with the repossession of a sawmill and certain sawmilling equipment, which had
been sold by Mr. Fleenor under a conditional sales or title reservation contract, to Mr. Irving Whaley.
Q. 3 In answer to question num her three: I first became
interested in this matter when Messrs. Warren & Cantwell, Attorneys at law, of Bristol, Virginia, wrote me, under date of Ocrober 20th, 193 7, asking whether or not I could handle this
matter for Mr. Fleenor.
In this letter from Messrs. Warren & Cantwell, it was
stated that "Mr. Whaley came to Lawrenceville with this machinery to go to work on a timber contract; sawed for a while;
and for some reason blew up."
It was my understanding that the sawmill outfit was located on the W. J. Long farm in Powellton District, Brunswick County, Virginia. Upon investigation and inquiry, I was
advised that the same had been moved across the line into the
State of North Carolina, in Northampton County, North Carolina. Thereupon, I sought the assistance of Mr. J. Winfield
Crew, Jr., an attorney, of Roanoke Rapids, North Carolina, who
was unable to locate the mill and equipment. Upon further inquiry and investigation, I learned that the mill and equipment
was actually located in Warren County, North Carolina, in the
pos£ession of one Mr. L. W. Kidd. I. thereupon went upon his
r;remises, and upon a conversation with his wife learned that the
mill was no longer in use; had been abandoned; and was in the
woods some distance from the Elams, North Carolina. Apparently, no one was then in the actual possession of the mill.
Upon a personal conference held with Mr. S. J. Fleenor, in my
office, some time prior to the 18th day of April, 1938, I explained fully to Mr. Fleenor the situation which I had found.
l- _t this time I told him that in order to recover any deficiency
on his notes and reservation of title contract, it would be necessary that a legal proceeding be brought, otherwise, after taking
possession of the property privately, he could not then proceed
to collect any deficiency. Mr. Fleenor then advised me that a
deficiency judgment against Mr. Whaley would be worthless.
and all he desired was to get possession of his property. !, there-
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upon, notified him to come and get the same, as no person was
then apparently laying claim to the property.
Thereafter, on April 18th, I 938, Mr. J. S. Ashworth,
the holder of a second lien against the property, called at my office and stated that Mr. Whaley was in bad circumstances, and
that he was making an effort to help him redeem this property. Mr. Ashworth advised me that he had made a
rage 107 ] tentative sale of the said property to Mr. W. B.
Moseley for an amount sufficient to pay off the
daim of Mr. Fleenor, with the understanding that Mr. Mose- ley would reconvey the property to Mr. Ashworth or Mr.
Whaley, under certain conditions. Mr. Ashworth then, in my
office, had me dictate, or he dictated, a bill of sale or deed to
Mr. Moseley for the property in question, the original of which
1.~ filed herewith, marked as "Exhibit A", with my depositions.
In filing this bill of sale, and in testifying in this case, I do not
-:onsider myself to breach any confidence, because it was distinctly understood that I represented Mr. Fleenor in the transaction,
and Mr. A. S. Harrison, Jr., represented Mr. Whaley. I was
advised by Mr. Ashworth that Mr. Moseley would call at my
office the following day; take up this bill of sale; and pay the
amount due Mr. Fleenor. Mr. Moseley did not do so. On the
contrary, I saw him and asked him about the matter, and was
advised by him that he was not interested in the purchase of this
sawmill equipment at any price, nor upon any terms.
The notes and contract held by Mr. Fleenor, provided, as
I recall. that the property should not be removed from the State,
~nd that the holder of the lien should have a right to take pos~ession of the same and sell the said property, either at public
:r private sale. at which sale the holder of the lien might become
the purchaser thereof. It was under these circumstances, and
•1pon the authority of the contract and notes in question, in
connection with the manner in which Mr. Whaley was acting,
that I took possession of this property. In doing so, I knew
full well that Mr. Fleenor could not obtain any deficiency judgment, and had fully advised him in the premises.
Q. 4 In answer to question four: It is stated that the
sawmill and boiler, and other equipment, were located at the
time in Warren County, North Carolina.
Q. 5 In answer to question number five: It is stated
that this inquiry is fully answered under question number three.
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Q. 6 In answer to question num her six: As to the condition of the property when repossessed, I can only say that any
:nachinery when not in use. and abandoned, is calculated to det~rioriate and decrease in value.
Q. 7 In answer to question num her seven: It is stated
that I did prepare a bill of sale from Mr. Ashworth, to Mr.
Moseley, which has been fully discussed heretofore under question number three.
Q. 8 In answer to question number eight: It is stated
that the sawmill was not being operated for sawmilling purposes at the time of the repossession of the same, and had not
heen used for some time prior thereto.
Q. 9 In answer to question number nine: It is stated
that the same has been fully covered above.
Q. Io In answer to question number ten: A copy of
the bill of sale is filed with my deposition, marked "Exhibit
A".
Q. 11 In answer to question number eleven: It is believed that I have fully stated my connection with this transaction, except that I might add that in Brunswick County, at
ltast, Mr. Whaley had obtained a bad reputation for the payment of debts; his employees, one of which was Mr. L. W. Kidd,
'"°'.rho was apparently using this mill for the purpose of collecting
back pay, had consulted Mr. J. Winfield Crew, Jr., and myself,
from time to time, in an effort to collect money due him by
Mr. Whaley. I know nothing else that I might state which
would be material to the issue involved in this case.

L. J. HAMMACK.
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] State of Virginia,
County of Brunswick, to-wit:

The foregoing deposition of L. J. Hammack was taken
rtenographically, in his office, in Lawrenceville, Virginia, on
Thursday, May 9th, 1940, and, thereupon reduced to writing.
Given under my hand and notarial seal this the 9th day
of May, I 940.
HAZEL R. SAMFORD,
Notary Public.
My commission expires: March

12,

1944.
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KNOW ALL MEN BY THESE PRESENTS, That for
and in consideration of the sum of $ 1o. oo, and other valuable
considerations, cash in hand paid, the receipt whereof is hereby
acknowledged, the undersigned, J. S. Ashworth, doth hereby
grant, bargain, sell and convey, with general warranty of title,
unto W. B. Moseley, the following described property, to-wit:
One sawmill, complete; Edgar; and one Nagle 40 H.P.
Boiler; all of which is now situated on the premises of W. B.
Moseley, in Warren County, North Carolina.
For a more complete description of the property hereby
conveyed reference is made to a certain reservation of title, or
conditional sales contract, from Irving Whalen to S. J. Fleenor, as of record in the clerk's office of the Circuit Court for
Brunswick County, Virginia. There is also of record in the
clerk's office aforesaid a conditional sales contract, or a reservation of title contract, in favor of J. S. Ashworth vs. Irving
Whaley.
This bill of sale is upon the express condition, however,
that the said grantor, J. S. Ashworth shall, within a period of
ninety days from the date of this contract, repurchase the said
property from the said W. B. Moseley, by reimbursing him for
the amount that he has paid for the same, plus interest and
costs.
WITNESS my hand and seal this the 18th day of April,
1938.

J. S. ASHWORTH (Seal)
State of Virginia,
County of Brunswick, to-wit,:
I, Hazel R. Samford, a notary public in and for the county and state aforesaid, whose commission expires on the r 2th

d:ty of March, 1940, do hereby certify that J. S. Ashworth,
whose name is signed to the fo~egoing writing bearing date on
the 18th day of April, r 93 8. has this day acknowledged the
same before me_ in my county and state aforesaid.
Given under my hand this the r 8th day of April, 1938.
HAZEL R. SAMFORD,
N.P.
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] J. S. Ashworth, Et Al.
STA TEMENT OF GEORGE M. WARREN
TO BE READ AS EVIDENCE
FOR S. J. FLEENOR
S. J. Fleenor, Et Al.
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vs.

My name is George M. Warren, and I am a practicing attorney in the City of Bristol. Virginia.
In the fall of 193 7, Mr. S. J. Fleenor, of Scott County,
Virginia, came to my office and placed in my hands for settlement the matter of a title reserved contract for the sale of a sawmill and equipment to one Mr. Irving Whaley of Bristol. Virginia. on which there was a balance of the purchase price due,
and unpaid by Mr. Whaley.
Mr. Whaley was not in Bristol at the time, and I conracted his father-in-law, Mr. J. S. Ashworth, an attorney in
Bristol, Virginia, who I knew had always represented Mr.
Whaley.
Mr. Ashworth informed me that when Mr. Whaley went
to Eastern Virginia on this venture that he did the financing
personally. He further stated that he recognized the fact that
Fleenor had a lien on this property prior tq his claim, and that
he was going to have to pay that off to protect, unless Whaley
worked the proposition out and paid it himself. Mr. Ac;hworth
wanted time to give Whaley a chance to work it out, and re·1uested that Whaley be allowed to take the machinery out of
the state of Virginia, and across the line into North Carolina
,,;,here he had a tract of timber to cut. He stated the mill would
be brought back at any time Fleenor demanded it. Fleenor refused to agree with this, and did not want the mill taken out of
the state, which he had a right to do under the contract.
It was so far from here that I decided it was best to place
the matter in the hands of a local attorney, and I forwarded the
claim to Mr. L. J. Hammack of Lawrenceville, to handle for
Mr. Fleenor.
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] Virginia:

Circuit Court of the County of Scott, on Tuesday. the 23rd day July, in the year of our Lord one thousand
nine hundred and forty.
Present:

The Honorable E. T. Carter, Judge.
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J. S. Ashworth, etc.
vs.
S. J. Fleenor, et al.

DECREE

This cause came on this day to be heard upon the bill of
complaint filed in said cause, upon the separate answer of S. J.
Fleenor filed in said cause, upon the depositions taken and filed
on behalf of the complainant and on behalf of S. J. Fleenor, together with the exhibits filed therewith, and was argued by
counsel.
On consideration whereof, and it appearing to the Court
that default had been made under the terms of the sales contract dated May 21, 1937, from S. J. Fleenor to Irving Whaley,
to the saw mill and the sawmilling equipment mentioned and
described therein, and it further appearing to the Court that
said contract of sale was a sales contract of said equipment, with
the reservation of a lien in favor of S. J. Fleenor, to secure the
payment of the balance of the purchase price thereon, and it
further appearing to the Court that there was a balance. of the
purchase price due under the terms of said contract, and upon
said note evidencing the balance due thereon, of the sum of
$200.00 with interest from the 2 rst day of September, 193 7,
together with ten per cent attorney's fees thereon, and it further appearing to the Court that the defendant S. J. Fleenor
has expended the sums of $25.00 for attorney's fees for the repossession of said saw mill, and said sawmilling equipment, and
has further expended the sum of $3 5.00 as and for his expenses
for returning the said saw mill and said sawmilling equipment
to Scott County, Virginia, the Court doth adjudge, order, and
decree that S. J. Fleenor recover from Irving Whaley, the sum
of $200.00, with interest from the 2 rst day of September, r 93 7,
together with ten per cent attorney's fees thereon, until paid,
together with the sum of $60.00, with interest an said sum of
$60.00 from the 18th day of April, I 93 8, until paid, together
with the costs of this suit.
page I r 5 ] The Court doth further adjudge, order, and de,.
cree· that the relief prayed for in the said bill of
complaint with respect to judgment for the difference in the
value of the property at the time of the sale thereof, and the
balance of the purchase price thereon, be and the same hereby
is denied: and the Court doth further adjudge, order, and decree that the relief prayed for in the said bill of complaint, with
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respect to rentals for the use of said saw mill, be and the same
are hereby denied.
And the Court doth further adjudge, order, and decree that
unless the said J. S. Ashworth, or some one for him, within a
period of thirty days from the entry of this decree, pay off and
discharge unto the said S. J. Fleenor, the amount of said judgment as set out hereinbefore, to-wit, the sum of $200.00 with
interest from the 2 ist day of September, 193 7, together with
tPn per cent attorney's fees thereon, together with the sum of
$60.00, with interest thereon from the 18th day of April, 193 8,
together with the costs of this suit, then title to said saw mill
and said sawmilling equipment shall vest in the said S. J. Fleenor, and said saw mill and said saw milling equipment, shall be
a1.1d become the property of the said S. J. Fleenor. Upon the
payment of said sums and said judgment as aforesaid, then said
property shall become the property of the said J. S. Ashworth.
CLERK'S CERTIFICATE
Virginia:
In the Office of the County Clerk of Scott County.
I, C. H. Craft, Deputy Clerk of the Circuit Court of the
County and State aforesaid, do certify that the foregoing is a
true transcript of the records of said court (as copied and furnished by Plaintiff's Attorney) in the chancery cau~e of J. S.
Ashworth in his own right and as Trustee vs. S. J. Fleenor, et
a1.
And I do further certify that counsel of Record for the
said Defendants have had due notice of the Complainant's int~ntion to apply for the foregoing transcript of the record of
said cause.
Given under my hand this the 15th day of November,
1940.
C.H. CRAFT,
Deputy Clerk.
Fee for transcript $7.50.

A Copy-Teste:

J.M. KELLY.
Deputy Clerk.
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