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IN THE

Supreme Court. of Appeals of Virginia
AT RICHMOND.

Record No. 325 8

UTILA GUTHRIE NICHOLS, AD:M'X OF J.B. NICHOLS,
DECJ~ASED, Plaintiff in Error,
versus
SOUTHERN RAILWAY COMPANY, Defendant in Error.

PETITION FOR WRIT OF l!~RROR AND SUPERSEDE.AS

To the Hmiorablc Chief Jw;;tice and Associate .Justices of the
Supreme Court of Appeals of Virginia:
Your petitioner, Utila Guthrie Nichols, Administratrix of
J. B. Nichols, deceased, represents that she is aggrieved by
a judgment of the Circuit Court of Halifax County, Virginia,
entered in the above styled cause on the 6th day of December, Hl-16.
FACTS.
On the 17th day of June, 1946, J.B. Nichols was killed by
a freight train of defendant at a private crossing used by
him in the operation of his farm near News Ferry in Halifa.~
County, Virginia. The tracks of defendant pass. through the
farm operated by plaintiff's decedent, leaving the pasture
land along Dan River cut off from the main portion of the
farm. J. B. Nichols had eight cows which he milked each
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day and these cows were brought up from the pasture ovc,
the crossing every evening and were driven back to the pasture over the crossing each morning. There are gates on eacl1
side of the crossing. The defendant's tracks ut the crossingare straight for a long distance looking east, the direction
from which the train came, with a clear view of the crossinµof 925 feet. The tracks were slightly downgrade going west.
A person coming out of the gate from the farm going townrd
the pasture is visible to a person on the defendant's tracks
from a point 225 yards east of the crossing when the perso11
is 22112 feet from the north, or nearest, rail (Record, p. 45).
eon the morning of June 17, 1946, at about 6 A. l\L,
2• J. B. Nichols was driving six (6) cows from his barn to
the pasture. It was a clear day. He had gone through
the gate, across the track and wm1 struck by some portion
of the train after he crossed the south rail and killed instantlv.
T,h; train was a freight train with twenty-five cars, and
was four to five hours later. It was running from Richmond
toward Danville.
There were no eyewitnesses except those in charge of Uw
train.
The fore going facts are not in dispute. The following fncti-,
pivotal facts in the case, were disputed, but were settled by
the jury's verdict:
No signal ,vus given by the engine, no brakes were applied
until after Nichols was struck. The engineer never saw
Nichols and stopped the train when the fireman who saw
Nichols' body after he was struck, told him of it.
ISSUE.
Petitioner, who i:- the widow of J. B. Nichols, qualified as
administratrix of his estate and instituted action against the
Southern Railway Company for damages for wrongful death.
The case was lwanl before a ju r.v who rendered a verdict
in favor of plaintiff for Seven Thousand Five Hundred Dollars ($7,500.00).
On motion of the defendant, tlw Court set aside the jury':;
verdict and entered judgment for the defendant non obs/ante
veredicto. It is to this action of the Court that petitioner ex. cepted and is now complaining.
0
:3e
The ·grounds stated by defense counsel in support of
their motion to set nside the jury's Yerdic-t nre numerous,
but can be classified under two head:-:
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1. Was there sufficient e,·idence to justify a ,•crdict for
the plaintiff, and
2. Was t11e doctrine of last clear chance applicable to the
facts?
·
'I

\

\\

The Suf ficicncy of the Ei,idence.
As indicated above, the two crucial questions of fact on
~vhich the case turned were:
1. Diel the engineer ever give uny signal of the approach
·of the train before striking the deceased; and,
2. Diel the engineer ever see the deceased.

It was admitted that no signal was given at tlle usual sig-iial post for the station, a point half a mile east of the crossing and defendant attempted to justify this by saying it wm,
not necessary for through freights to do so (Record, p. 93),
but the fireman, Mr. Ellington, had already testified (Record,
p. 81) ." All trains blow for stations, you know".
The engineer testified that he saw the cows. He first said
on direct examination that the first thing he saw was a cow
on the crossing, and that was the 'only thing he saw at that
time. A moment later he said he saw the cattle "running out
the road to the crossing" (Record, p. 67). At that time- 1md
before be snw Nichols be commenced blowing the whistle, that
he later saw Nichols when he was eight or ten yards from
the crossing running after the cattle with a stick in hand,
4* that he continued to give *blasts on the wh_istle until hf•
reached the crossing and that he continued to think
Nichols would stop (Record, pp. 68-69).
He further savs that he did not know the man was bit -because the front ·of the engine cut off his view, although h<'
could see him right up to the time he crossed the first rail in
front of the engine.
His statement is disingenuous especially in his denial of a
conversation with 1\frs. )!organ Farmer (Record, p. 17).
:Mrs. Nichols testified that she was on her front porch and
heard the train whistle hlow, that it only blew one long blast,
and that the sound came from somewhere near the crossing
(Record, p. 39) between the gate and the station.
E. J. Nichols testified that he heard the train running as it
approaclrnd the crossing, that it only gave one long blast
above the crossing (Record, p. 29).
Mrs. :Morgan Farmer, n disinterested witness, whose home
was very close to the ruilroacl at News Ferry, testified she
was on her back porch near the railroad the morning of this
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occurrence, tbat sbe only heard one long blast from the engine whistle, and that this occurred after the accidm1t ancf.
after the engine was- cmt off from the train (Record. pp. 34
35).
It is clear from 1\Irs. Farmer's statement, as well as from
the testimony of Mrs. Nichols and E. J. Nichols, that no i.;hort
continuous blasts were made as testified to by tbe engineer
Rowlett. The preponderance of the testimony is to that effect as well as the inferences of fact. It is inconceivable that
a man would have continued deliberately to and across a railroad track with a train approaching and giving continual
warnings as. testified to by the engineer.
6
5°
As stated above, the engineer testified he saw the deceased. when he was eight or ten yards away from thetrack, saw him running and continue onto the track right i11
front of the train. On the other hand, Mrs. Morgan Farmer
testified that immediately after the accident, the engine wa&
cut loose from the train and run down to a point opposifo
her home; that the engineer came up to her porch to find out
how be could get word to Mr. Nichols' people about his d1mtb,.
and that he there told her that he wouldn't have known he
hit the man if the fireman hadn't told him. He said nothin~
then about seeing him chasing the cows, and the only conclusion to be drawn froin that statement was that he did not
see him at all. :Mrs. Farmer so understood it and under thecircumstances which the statement was made, that impression
is obvious. The fact that he did no~ see him is also a logical
deduction from known facts. It is inconceivable that if thP
engineer saw Nichols chasing cows, running toward the trark
he would not have made some effort to check or stop the train.
Under this testimony, the jury found that the engineer
failed to keep a lookout and therefore, failed to see the deceased, or else if he did see him, failed to take any steps to
save him, either by warning or by applying brakes, and based
their verdict on such finding.
There is one other fact which is undisputed and highly important. The deceased had crossed over the railroad track~
at the time be was.bit and was within one step of safety. Any
application of brakes which would have slackened the train ~s
speed would have saved him.
This brings us to the next question :
6-1

8

ls the Last Clear Cltance Doctrine ApplicableF

The doctrine of last clear chance has been before this Court
in a great number of cases and as a principle of law hns be-
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come thorougl1ly imbeclded in our Jurisprudence. The only
difficulty in applying the principle arises from the facts of
each case differing to some extent from every other case.
The first case in this state which recognized the doctrine
was the case of R. ct D.R. R. Co. v. Anderson's Admr., 7'.!. Va.
(31 Grntt.) 812. The principle underlying the doctrine approved by the Court was taken from an English case of Tuff
v. Wa-rman,, 5 Q. B. N. S. (94 E. C. L. R.) 573. Mr! Jui-ticc
,vightman delivered the opinion in this case and expressed
the doctrine as follows:
'' l\Iere negligence or want of ordinary care would not, however, disentitle him (the plaintiff) to recover, unless it were
such that but for that negligence or want of ordinary care and
caution the misfortune could not have happened; 11,or, if the
defendant mi,qhl, by exercise of care on his part, have avoided
the consequences of the 11e,qled or ca,·elesS1tess of the 11laintiff." (Italics added.)
Judge Burks wrote the opinion in this case and approved
the doctrine n1111ounced by Justice Whitman, although the
facts of the case did not come within the principle so as to
entitle the plaintiff to recover.
Several cases appeared following the case of R. ct D. R.R.
Co. v. Anderson.'s .ildmr., supra, in which the Court adhered
to the principle announced by Justice Wightman, but· held
that the facts of the cai-;es did not bring them within the principle; see
Dun v. Sea.bom·d <f!; R. Tl. Co., 78 Va. 645.
Clark's Admr. v. R. </; D. R. R. Co., 78 Va. 709.
,,..
eft'arley's Adm,·. v. R. ct D.R. R. Co., 81 Va. 783.

Va-. Midland R. Co. v. Boswell's Admr., 82 Va. ~32, 7
.
Tyler Receiver v. Site.~' Admr., 88 Va. 470, 1:3 S. E. WS.

S. E. 383.

In the case of C. cf; 0. Rv. Co. v. Corbin's Admr., 110 Va.
700, G7 S. E. 179, Judge Whittle, speaking for the Court, upheld a recovery based upon the doctrine of '' discovered peril''
or as it has later been called, last clear chance. On page 703
he says:
"\Ve are of opinion that tlie demurrer to the evidenee the.
record presents a case for the application of the doctrine of
discovered peril. That doctrine is a qualification of the general rule that the contributory negligence of the person hi-
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jured ordinarily bars a recovery. The exception involves
the principle that, although the plaintiff has been guiltv of
negligence in exposing himself to peril, be may nevertheless
recover if the defendant, after knowing of his danger, could
have avoided the injury by the exercise of or<linary care, and
fails to do so.
''In 29 Cyc. 530, this subject is treated undl~l' the sub-heading, 'Injttry Avoidable Notwitltsta11ding Contributory j,iegligence '; and there is no principle of the law of negligence of
more universal application. The text is sustained by dc,cisions of courts of last resort of most of the States of the
Union, of the District of Columbia, the United States courts,
and the courts of England and Canada; and in 110 jmisdi~tion has the principle been more repeatedly announced than
by this court.''
Again, on page 705:
"In the present case the jury would havo been warranted
in drmving the inference from the evidence that the en~'iueer
had actual knowledge of Corbin's peril. But it is not 1wcesi,mry to rest the case upon inference. It is clear that Corbin
was a licensee upon the premises of the railway compauy, to
whom its servants owed the duty of keeping a reasonable
lookout to avoid injuring him. If iu the discharge of that
duty·the engineer could have discovered Corbin's presence 011
the track (under circumstances which would naturally IH\Vl!
induced belief in a reasonable mind that he ,vas unconsrious
of danger) in time either to have warned l1im of the approach
of the train or to have stopped it and avoided the accident,
and failed to do so, then the company would be liable."

s~

esince the Corbin case, supra, there luwe been n nmn·
her of cases in which recoveries have been uphelcl U!1011
this doctrine. See:
'
C. d: 0. Ry. Co. '"· ShiJJJJ, 111 Va. :H7, 6~} S. K 925.
So. Ry. Co. v Bapti.o;f, 114 Va. 72:{, 77 S. E. 477.
.
Norfolk So. R. Co. v. Crock<~r, 117 Va. 327, 84 S. E. Ci81.
Ka.bler's Admr. v. So. Ry. Co., 121 Va. 90, !)2 S. K 81fi.
Wilson's Adm:i:. ,·. Va. Portland R. Co .. 122 Va. mo, !l-1- S.
m. 347.
.
Roaring F'k. R. Co. Y. Ledford':; Arlm 'r., 126 Va. !17, 101
S. E. 141.
Van Sickler v. TV. aud 0. D. ll. Cv .. 14:2 Va. 857, 1:!R 8. E.
367.

Utila Guthrie Nichols, Adm"x, v. Southern Ry. Co.

i

,v

e uow comn to the question of whether the facts of t.bis
tCnse come within the principle of the last clear clurnce doc::trine so as to Wa!Ttmt the jury in rendering a verdict for tLe
JJlairitiff.
'
·
.
As indicated in our original discussion of the evidcncB in
this case, the jury's verdict has established the fact, upon
competent and reliable testimony, tliat the engineer gave 110
sig11al until after the plaiutiff 's intestate was struck. It is
:also a fact that he applied no brakes. On page s;; of the
Record, we copy the following testimonv of the fireman 011
-cross examination:
•

"Q. You told the engineer that a man had been kille,11
"A. I told him that he had struck a man.

"Q. And he then applied the brakes·?
·" A. Yes, sir.
''Q. Up to that time he had not applied the brakes?
"A. No, sir."

*"'

e now assume as u fact that until after the plai11tiff 's intestate was struck the defendant's agcu ts in
charge of the train had done nothing to prevent the acciclcn:t,
either by sounding the whistle or by applying the brakes.
It must be assumed that when the decedent, J. B. Nichols,
approached the crossing for the purpose of carrying hi:; cows
to pasture, he satisfied himself that the train was not coming.
,vhether he went onto the track to look for the train, or
whether he was satisfied from the fact that no whistll) wns
blown for the station and that the train should have gone
. four to five hours earlier, there is no evidence upon which W<'
could base a conclusion, but this makes no difference in Hw
question here, for the reason that tl1e Court in its Instruction
Number A told the jury thnt J.B. Nichols was guilty of negligence in going on the rnilway track, so that the only basis
upon which a verdict could be predicated under the Court's
instruction was on the doctrine of last clear chance. It is clear
from the facts of the case that when Nichols himself reacbf:d
-a point twenty-two and one-half feet from the nearest ruil,
or twenty-six and one-half feet from the farthest rail that he
was within a clear view of the engineer driving the train,
and this is regardless of any view which could have been
earlier had of the cattle which were in front of Nicholf<l. The
fact that Nichols was driving the cattle was a clear indication to anyone in charge or'the train tllat he was rn;t conscious of the train's approach. It is obvious that no furmC!r
would undertake to drive his whole herd of cattle across a
1)$
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railroad track, thereby" risking the loss of all of them, unless:
he, in his own mind, was satisfied that the way was clear, and,.
the ref ore, this is the superadded fact which brought
.10 3 knowledge home to 8 tbe engineer that Nichols iii approaching the crossing was unaware of the train\; approach.
Now, if we apply the doctrine laid clown in the case of C. a;
0. Railway Comp<my v. Corbin's Admr., supra, and take that
portion of the language of ,Judge Whittle which was quotet'l
on page seven of this brief:

"If in the discharge of that duty the engineer could havediscovered Corbin's presence on the track (under circumstances which would naturally have induced belief in a reasonable mind that be was unconscious of the danger) in timeeither to have warned him of the approach of the train or to
have stopped it and avoided the accident, and failed to <lo
s,o, then the company· would be liable.''
There can be no question about the fact that had tlw engineer seen Nichol.s when he came to the point twenty-twoand one-half feet from the nearest rail, where he was cl{!arly
visible at any point on the track for two hundred twontyfive yards, be could them have not only sounded bis whistleto warn Nichols of the danger and enabled him to save himself, but he could also have applied his brakes, and by slowing the train, would have saved Nichols, even if he had not
stopped but gone across the railroad track in spite of tb~
signal. At any rate, 110 failed to do either, and having failed
to do either when he could have done so, he has brought the.
defendant within the clear doctrine of last clear chance as
set forth by Judge Whittle.
The Corbin case is still the law of Virginia and has not
been overruled by this Court, and the doctrine upon which
it is founded is so clearly right and just that the Court would
not disturb the principle of law involved in that decision.
The jury were clearly and accurately instructed by the
Court, the case having been submitted to them to find for the
plaintiff only.on the theory that the defendant was liable
11 8 under the doctrine of the last clear "chance. The jnry
have found in favor of tlle plaintiff based upon those instructions.
In the recent case of Gray v. Van Zaig, 185 Va. 7, at page
11, Chief Justice Campbell quoted with approval the following language from Justice Browning in the case of Virginia
Electric, Etc., Company v. Steinman, 177 Va. 468, 473, 14 S.
E. (2d) 313:

Utila Guthrie Nichols, Adm'x, v. Southern Ry. Co.
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"It is well settled, and this court lias said so time and
again, that the question of negligence, indeed all kinds of
negligence-primary, contributory, continuous and conc-urring
-is one for the jury to ·determine. They are questions of
fact. and the jury is the trier of such questions. It is only
when the issue is one about which reasonable persons cannot differ-the question so plain in the meaning and inter~
pretation that should be given to it that no doubt is admittc-d
of its legal significance nnd effect, that it becomes a que8tion of law for the courts to determine."

There was ample evidence to justify the jury in reachi11g
the conclusion tl111t they did reach, and the Court erred in
entering ,iudgnwut for tlw defendant non obsta11te veredicto.
*CONCLUSION.
·wherefore, it is respectfully submitted that the judgment
of the Circuit Court of Hnlifax County entered on the 6th
day of December, HJ46, was in error and in prejudice of the
rights of the petitioner. A duly authenticated transcript of
the record is presented herewith, and it is prayed that the
same may be read and treated as a part of this petition, that
the aforesaid judgment may be reviewed and reversed, and
that judgment may be entered in this cause for the plaintiff
upon the verdict of the jury rendered in the trial court.
Petitioner desires to adopt this petition as her opening
brief.
A copy of this petition and brief was handed to Mr. Don
P. Ba1=>n.vell, attorney for Southern Railway Company, b person on the 10th dny of irarch, 1947.
Counsel for petitioner desire to state orally the reasons for
reviewing the judgment complained of.
Respectfully submitted this 10th day of ·March, 1947.
EASLEY & J~D WARDS,
Counsel for Plaintiff in Error.
*CI~urrIFICATE.
I, Jumes S. I~asler, attorney duly qualified to practice i11
the Supreme Court of Appeals of Virginia, my office being
at South Boston, Virginia, certify that in my opinion the judgment of the Circuit Court of Hailfax County in the above
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case of Utila Guthrie Nichols, Administratrix of J. B. Nichols, deceased, v. Southern Railway Company, ought to be reviewed.
'
Given under my hand this 10th day of "i\Ia1:ch, 1947.

,JAS. S. l~ASLE Y.
Received March 11, 1947.
l\I. B. WATrrs, Clerk.

April 16, 1947. Vfrit of error awanle<l by the Court. No
uond required.

iLB. w.

RECORD
VIRGINIA:
Pleas before the Honorable G. Jij. l\Iitchell, Jr., Judge of
the Circuit Court of Halifax Count~·, Virginia, On Tuesday,
November 26th, 1946.
Be it remembered that heretofore to-wit: On tlle 1st dav
of August, 1946, in the Clerk's Office of the Circuit Court
Halifax County, Utile Guthrie Nichols, Administratrix of J.
B. Nichols, deceased, filed her notice of motion against Southern Railway Company,, a Corporation for a judgment, which
Raid Notice of motion is in the following words and figures,
to-wit:

of

NOTICE OF MOTION.
page 2

~

Virginiu :
In the Circuit Court of Halifax County.

Utila Guthrie Nichols, Administratrix of J. B. Nichols, deceased

v.

Southern Railway Company, a Corporation
To: Southern Railway Company
NOTICE is I10reby given you that on iio11Clay, September
16, 1946, that being the first day of the September Term of the
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.:Circuit Court of Halifax County, Virginia, or as soon thereafter as it may be heard, I will move the Circuit Court of
Halifax County for a judgn1e11t against you for the sum of
Fifteen Thousand Dollars ($15,000) for damages for the
wrongful death of J.B. Nichols, and state the basis of the said
claim to be as follows: I am the duly qualified and acting
Administratrix of the Estat<' of J. B. Nichols. You are a
corporation engaged in the operation of a railroad as a public
service corporation in the transportation of passengArs and
freight on a line extending between Richmond, Virginia, and
Danville., Virginia, und your said railroad tracks pass through
the lands occupied by the said .T. B. Nichols prior to and on
the occurrence hereinafter referred to, to-wit: on June 17,
1946, and that the said lands extend on both sides of vour
railroad at a point in Halifax County, Virginia, near the· station of your railroad known as News Ferry. That at the said
point, there is a crossing over your said railroad track extending from the main portion of said farm occupied by the
said J. B. Nichols to the other lands of the said farm lying;
along the river bottom, and tllat at said point there is an
established crossing across your track leading from a gate
opening into the main portion of said farm on the north side
and into a gate leading into the said pasture lands lying
along the river bank on the South side. The said
page a ~ railroad crossing was used principally by the said
,J. B. Nichols for the passage of his C'attle from the
pasture lands on the south side of your said railroad track iu
the river bottom lands into the main body of the said farm,
and back into the said pasture ]ands, whic=h said passilge was
made regularly every day by the said cattle and by the said
J. B. Nichols as the operator of the said farm, all of which
facts were well-known to you, your agents and servants in the
operation of the said railroad and of the trains being run
thereon. On, to-wit: ·,June 17, 1946, at about six o'clock a. m.
of that day, the said J.B. Nichols was engaged in driving his
cattle through the fence from the main portion of said farm
across your said railroad track at tl1e said crossing and into
the pasture 6n the south side, or along the river, ai1cl at said
time, you, your agents and servants were driving an eng-im~
and freight cars along tl1e said track corning from the direction of Richmond, Virginia, and proceediug in the direction
of Danville, Virg'inia, and as the said .T. B. Nichols approached
the said railroad crossing, you negligentlv and carelessly ran
over and killed the said J. B. Nichols. In the operation of
your said freight train at tho time hereinabove set forth, it
was the duty of your agents and servants in the oporntion of
the said train to g·ive warning of the approach of the said
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train to the said ,J. B. Nichols in the use of the said crossing:
by bell or bi whistle; to keep a careful lookout for the said
J. B. Nichols in the use of the aforesaid crossing over your·
railroad tracks, ·and to so manage and operate your said
train as not to injure the said J. B. Nichols in the use of thesaid crossing: Nevertheless, in the operation of your train
aforesaid at .the time and place aforesaid, your agents and
servants failed to give any warning of the approach of said
train; thcv drove the said train at a great and danpage 4 ~ gerous rate of speed; they failed to keep any lookout for or to observe the movements of the said
,J. B. Nichols in crossing the said railroad track at the crossing aforesaid, and as a result of the aforesaid negligence on
the part of your agents and servants in the operation of said
train., said train ran over and ,killed the said J. B. Nichols at
the crossing aforesaid. '\Vl1erefore, judgment will be asked'
for the sum of Fifteen Thousand Dollars, as l1ereinabove set
forth. Oh·cn under my hand this 30th day of July, H>46 •.

UTILA GUTHRIE NICHOLS
Administratrix of .J. B. Niehols,.
tl~eensed
:By Counsel
EASLEY & ED:\IUNDS, p. q.
I executed tho within writ. the 31st clny of Jnly, 1946, on
the Southern Railway Corp., by delivering a true ·copy thereof'
to Craddock Howard, Agent for the Southem Railway Corp.~
in ~outh Boston, Vn., in person in Halifax County, Virginia.

C. B. THAXTON,
Deputv for .J. A. Tune, Sheriff of
Halifax County. Va.
Filed in the Clerk's Office of Halifax County Circuit Court,
on the 1st clay of Angust, l.946, and docketed according to

law.
E.

r.. LACY,

Clerk,

Ry ,JAS. H. :MEDLEY, Deputy Clerk
And at another day, at a Cireuit Court held and eontinuecl
for Halifax County, Va., the following order was cnterecl-

,J. B. Nichols' Admr.
t'.

.

Southern Railway Company
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On motion of the parties by Counsel, this case is continued
and set for trial on .Monday the 25th day of September, 1946.
page 5

~

And at another day, to-wit: At a Circuit Court
held and contimwd on Monday the 18th day of November, 1946, the followiug order was entered which is the
following words and figures, viz :
A. B. Nichols, Administratrix

v.

Southern Railway Company
This day came the parties hy their attorney and on motion
of the plaintiff by counsel it is ordered that the defendant file
the grounds of its <lefen~e hy November 21st, 1946GROUNDS OF DEli'ENSE.

page (i

~

Virginia:

In the Cil'cuit Court of Halifax Couuty.
Utila Guthrie Nichols, Administratrix of ,J. B. NiclJols, deceased, plaintiff

v.
Southern Railway Company, a corporation, defendant

_/

l,or grounds of defense to the action set forth in the notice
of motion for judgment filed in this cause, dE>fendant, Southern Railway Company, a corporation, says that it wil~ rely
011 the following: (1) Defonclant denies that at the time anrl
place referred to in the notice of motion the defendant, or its
agents, or servants failed to give proper warning of the approach of its train, that said train was operuted at a great
dangerous or improper rate of speed, or that it failed to keep
a proper ancl reasonable lookout to observe the movement of
pcrRons crossing the railroad tracks, or that it and its ag-ents
and ~ervants knew that ,J. B. Nichols and his cattle used defendant's crossing reg·ularly each day. (2) Defendant denies
each and every allegation of negligence or wrong doing contained in said notice of motion for judg·ment. (3) Defendant
will rely upon all defenses available to it under a plea of the
general issue, which will he filed herein. (4) Defendant alleges that the accident refet-rNl to in the notice of motion was
caused solely by the negligenee of J. B. Nichols, deceased.
(5) Defendant alfoges that J. B. Nichols, dereased, was guilty
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of negligence which was an effective contributing cause of
the accident referred to in the notice of motion. ( 6) The negligence of the said .T. B. Nichols, dec·easecl, consisted in his
having run immediately across the defendant's tracks immediately in front of the defendant's oncoming train
page 7 ~ at a private crossing not visible to defendant's
agents in tlle exercise of ordinary care until it was
too late to avoid defendant's train striking him and in such
a manner that the train was caused to strike him when the
said decedent had full opportunity to stop and view defendant's tracks, and to obtain a clear view of its oncoming train
and when the noise of the oncoming train and the whistle of
its engine were clearly audible.

SOUTHERX RAIL"TAY COMP.ANY,
a corporation,
defendants
By: DON P. BAOWl~LL
Its Attorney
And at another day, to-wit: On Tn<'sclay, November 26th,
1946, the first herein mentioned at a Circuit Court l1eld and
continued for the County of Halifnx, the following judgment
was entered, viz:
.HTDG1'1EX'l'.
page 8 ~ Virginia :

In the Circuit Court of Halifax County, On Tuesday,
N o,·ernher 26th, 1946.

[Jtila Guthrie Nid10ls, Administratrix of .T. B. Nichols, deed.
Plaintiff

v.

Southern Railw:1r CompaH~', a Corporation, Defendant
NOTICE OF )fOTION FOR DA:\L\GES FOR DEATH OF
.J. R. NICHOLS.
This day canw the pal'ties by their Attorneys, and the defendant by counsel filed the grounds of his defense to snid motion and filed his plea of Kot Guilty nnd for Tts trial put itself
on the Country, 1hereupon came nine persons summoned by
the Sheriff of tllis Countv under a writ issued hv the Clerk
of this Court, from which list of nine the plaintiff ancl tbC'
defenclnnt each ~truck one and the remaining seven eonstitutcd the Jury, to-wit: J. B. Rrooks, N . .T. Cassada, E.W.

Utila Guthrie Nic1101s, .A.dm"'x, v. S0ut11ern Ry. Co.
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Epperson, L. 0. Jones., ,v. B. Lacy, Joe L. Reaves and Frank
W. Sizemore, who were selected and swom well and truly to
try the issue joined and after fully hearing the evidence of
witnesses and the argument of counsel retired to their room
to consult of a verdict and after some time came in Court and
rendered the following verdict, to-wit: '\Ve the Jury find
for the plaintiff l\Irs. Utila Guthrie Nichols, .A.dmx. of J. R
Nichols 011 her notice of motion and fix her damages at Seven
'Thousand Five Hundred ($7,500.00) Dollars, F. '\V. Sizemore,
Foreman. Herc the defendant hv counsel moved the Court
to set aside the aforesaid verdict of the jury and enter up
judgment for the defcmlant not withstanding the verdict of
the jury on the following grounds, viz; (1) The Court should
.sustain the defendant's motion to strike the plaintiff's evidence at the conclusion of the plaintiff's cwidence and at the
conclusion of all the evidence. (2) The verdict was contrary
to the law and the evidence and without evidence to support
it; (3) That the plaintiff's intestate was guilty of
page 9 ~ contributory Negligence as a matter of law which
bars recovery. ( 4) That no negligence was proven
on the part of the defendant's employees; (5) That tl10 plaintiff's intestate was guilty of contributory negligence as a
matter of law and the evidence does not prove that the defendant's emplovees had a last clear cliancc to avoid the acci·dent. If the -above motion is overruled, t.hc defendant moves
the Court to sl't aside the aforesaid verdict of the jnry and
grant it a new trial on the following grounds, viz: (1) that
the verdict of the jury is contrary to tl10 law and the evidence,
with no evidcmce to support it (2) That the Court erred in "
granting instructi(\n!- Nos. 2 aiu1 3 offered by the plaintiff for
reasons stated at the time the instruction was objected to
(3) "That thi:! Court e'rred in amending the defendant's instructions to inclucfo the last clear chance doctrine. ( 4) The Court
erred in refmdnp; to grant instruction No .•J offered by the
defendant, for reasons stated at the time it was refused {5)
'That the Court erred in admitting certain testimonv offered
by the plaintiff and ohjectecl to b:'\; the clef endant and particularlv evidence ni- to t]rn statement testified to have been made
bv 'the defenclm1t's servants after the acrident. And the
Court not being advised of its judgment will ]mar argument
for and ag·ainst said motions to set asicle the verdict of t1rn
.Tury on Fi·iday, Dec 6, 1946.
page 10 ~ And at another day. to-wit:
At a Circuit Court held and continued for the County of
Halifax, On Friday the fith day of Deccmhcr, 1946, the following order was entered, which is in the following words
and figure, viz:
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Utile Guthrie Nichols, Administratrix of J. B. Nichols, deceased, Plaintiff
·

v.

Southern Railway Company, Inc., Defendant
ON A MOTION TO SET ASIDE VEHDICT OF THE
.
.JURY.
This day again came the parties hy their attorneys and theCourt hearing the argument of counsel on the defendant's
motion to set aside the vc>rdict of the jury on the grounds
heretofore stated, and after personally inspecting the seen
of the accident. The Court doth sustain the motion and doth
set aside the verdict of the jury rendered November 26th,
1946, and doth find and enter Judgment for the said Southern
Railway Co., Inc., and doth consider that the said defendant
recover against the said plaintiff its cm~ts by it about its defense in this behalf expended. W11ich Judgment of the Court
the plaintiff by counsel excc>pted and is given 60 days to perfect its appeal to this judgment.
page 11
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In the Circuit Conrt of Halifax County, Virginia.

Utila Guthrie Nichols, Administratrix of .J. B. Nfohols, Deceased

v.

Southern Railway Company
NOTICE OF APPE~.\.L.
To Mr. Don P. Bagwell, Counsel fori:lie Defendant:
PLEASE TAKE NOTICE that on the 1st day of February,
1947, the undersigned will present to the Hon. G. E. l\Iitchell,
Jr., Judge of the 34th .Judicial Circuit of .Virginia, at the
courthouse of Halifax County, Virginia, stenographic report
of the testimony and other proceeding in the trial of the
above-entitled case for certification by the .Judge, and will, on
the same date, make application to the Clerk of said court
for a transcript of the record in said court, for the purpose
.of presenting the same to the Supreme Court of Appeals of
Virginia with a petition for a writ of error and supersedea.c:
to the final judgment of the said trial court in said case.

By EASLEY & EDMUNDS, ·
Counsel

Utila Guthrie Nichols, Adm '.x, v. Southern Ry. Co.
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Legal service of the above notice is hereby accepted this
28th day of Jan., 1947.
DON P. BAGWELL,
Attorney for the defendant.
page 12
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In the Circuit Court of Halifax County, Virginia.

Utila Guthrie Nichols, Administratrix of J. B. Nichols, Deceased

v.

Southern Railway Company
TRANSCRIPT OF TESTIMONY.
Stenographic transcript of the testimony introduced and
proceedings bad upon the trial of the above-entitled case, in
said court, on the 26th day of November, 1946, before Hon.
G. E. Mitchell, .Tr., Judge of said court, and a jury.
Appearances: Mr. ,Jmnes S. Easley and R. T. Vaughan,
counsel for the Plaintiff.
Mr. Don P. Bagwell, c•mmsel for the Defendant.
Phlcgai· & Craig
Shorthand Reporters
Norfolk, Virginia
page 13

~

The jnrr wns selected and sworn.

The witnesses were sworn and excluded from the courtroom.
( Opening statements werc> made by counsel.)
'i\fr. Easley: I want ~[ r. Rowlett, the engineer, as an adverse witness.
The Court: Call Mr. Rowlett.
Mr. Bagwell: ,vc would like a view.
The Court: I will pass on that later. Have you some pictures?
'i\Ir. Easley: "\Ve had expected to ask for it.
Mr. Bagwell: Does not Your Honor think a view is advisable to clarify the evidence as it is introduced?
The Court: w·e will Fc>e a hout tllat.

Supreme Court of Appeals of Virginia
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page 14 ~

G. S. ROvVLETT,
was called by. the plaintiff as an adverse witness,
and was duly sworn, and testified as follows:
Mr. Bagwell: It seems that he is an employee, and if Mr.
Easley wants him, he makes him his own witness.
The Court: I think he can examine him.
Mr. Easley: You cannot summon the Southern Railway
Company.
Examined bv :Mr. Easlcv:
Q. lir. Rowlett, what arc your initials 7

A. G. S~
Q. G. S. You were engineer of the Southern Railway Company7
· A. Yes, sir. .
.
Q. And the engineer on the train which is involved in the
death of Mr. Nichols in June¥
A. Ycs, sir.
Q. ·what kind of train was it 1 :Mr. Rowlett 1
A. A freight train.
Q. How many cars did you have Y
A. Twenty-five.
Q. And what time of clay did this happen?
A. Around six o'clock in t11e morning.
Q. Was tl1e train on schedule?
page 15 ~ A. No, sir.
Q. How late was iU
.
A. '\Ve were four or five hours off schedule.
Q. You were four or five hours off scl1edule Y
A. Yes, sir.
Q. You knew ?v[r. Nichols. di<ln't you?
A. No, sir.
Q. Did you kuow whom you had killed?
A. No., sir.
Q. Isn't it a fact that you were running the train at n very
rapid rate of speed?
A ..No, sir.
Q. Did you sC'C' Mr. Nichols before you struck him?
A. Yes, sir.
Q. '\Vhere did you see him 1
A. Running- out the road.
Q. Running?
A. Yes, sir.
Q. '\Vere the cows in front of him?
A. Yes, sir.

Utila Guthrie Nichols, .Adm 'x, v. Southern Ry. Co.
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G. 8. Rowlett.

Q. \Vhich did you see first--him or the cows?
A. The cows.
Q. ·where was he 7
A. Running after the cows.
Q. \Vhen you saw the cows you saw him Y
page 16 ~ ·A. No; I saw the cows and saw him!
Q.. " 7here were you when the cows first came
into sightf
A. Do you mean the distance the cows were away?
Q. Yes.
A. I was on the engine, and I would say 200 or 250 feet
when I first saw the cows coming on the track.
Q. You were about 250 feet?
A. 250 to 300 feet when I first saw the cows.
Q. How fast were you going7
A. About 45 miles an hour.
Q. Was that the usual speed for that train?
A. Yes, sir; that is what the rules require us to make for
a freight train .
. Q. It is a straight track 1
A. Yes, sir.
Q. A slight downgrade f
A. If there is any downgrade, it is very little.
Q. \\Tere you operating a train about a month or so before
that when n cow was strnck at that crossing?
A. No., sir.
Q. After Mr. Nichols was killed, didn't you go up to Mrs.
:Morgan Farmer's house?
A. Before?
Q. Before that?
vage 17 ~ A. I don't know.
Q. Did your fireman 7
A. I don't remember whether he did or not. He went up
to the switch near Mrs. Farmer's house; whether he went up
there, I don't lrnow.
Q. Then you don't know whether you went up there Y
A. I didn't go to the house.
,
Q. You didn't see ~frs. Farmer?
A. There was nu elderlv ladv at the switch.
Q. Was that Mrs. :Morgan Farmed
A. I don't know.
Q. Did you tell herMr. Bagwell: I objeet to tliat question, and suggest that
tl1is ·be heard in the ahscnce of the jury. .
~
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G. 8. Rowlett.
The Court: Maybe we had better let the jury retire. Gentle--.
men of the jury, retire to your room.
(The' jury retired from thC' courtroom.)
The Court: It seems to me the foundation should be laid..
Mr. Easley: · I am laying the foundation now. I nm going
to ask whether he made certain statements to this. lady.
''Question: Did you ask this lady ffrst where this man's
people lived so ycu could get in touch with them 'l
page 18 ~ ''Answer: Some of the crew went to her house
and asked her and she said she would send a girl
over to Mr. Nichols' house.
·
'' Question i as that the same lady you saw at the switcl1 'l
"Answer: I saw an elderlv ladv at. the switch.
''Question: You didn't talk to her, did you7
u Answer: No~ I didn't talk to the lady at the switch.
"Question: ·who went up to this lady's house?
''Answer: I don't know. There were three or four standing there. I don't know wl10 went up there. "\Ve went back
to the scene of the accident, and by that time someone went
up to the house.
"Question: You clicln 't go up with them!
"Answer: No, sir.
''Question: This lady at the switch, did you have a conversation with herf
''Answer: No.
"Question : You clidn 't say anything f
·
"Answer: I might have said 'good morning/ but as for
talking to her I did not.
"Question: Didn't you make the statement to Mrs. Morgan
Farmer that you clidn 't sec Mr. Nichols and clidn 't
page 19 ~ know whether you had hit him until the fireman
told you?
''Answer: I didn't know tlHlt I had hit him.
"Question: Didn't yon tell Mrs. Ji"n rmer you didn't see
him until you had hit llim?
"Answer: No, sir.
"Question: I will ask you clid not you tell 'Mrs. Farmer
the train was running very f nst?
"Answer: No, sir. That was our regular speed.
"Question: Did you have a speedometer on the train 1
''.Answer: No, sir:
·
"Question: So you are g·nessing at that?
"Answer: Yes, sir."

,v
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G. 8. Rowlett.
l\Ir. Easley: Those arc the questions.
The Court: I think that they are admissible.
lfr. Bagwell: I do not object. I thought it was something
else.
·
(The jury returned to the courtroom.)
By l\Ir, Easley:
Q. You said you saw an e]clerly lady there at the switch;
you say you don't know who that lady was?
A. No, I dicln 't know who she was.
Q. I asked you whl'ther you went up to l\Irs. Morgan
Farmer's housl', and you say you did not, and did
page 20 ~ not know Mrs. :Morgan Farmed
A. No, sir.
Q. I ask you who did go up there?
A. I don't know.
Q. Some of your crew went up theref
A. Yes.
Q. Did you see tl1em Y
A. No.
Q. ,vho told you that?
A. Maybe the conductor told me.
Q. Didn't you tell Mrs. l\for~an Farmer, either at her house
or at the switcl1 that "I didn't see Mr. Nichols and didn't
know that 11e was hit until the fireman told met"
A. I dicln 't tell her that.
Q. Didn't you tell l\lrs. Fnrmer that the train was several
hours late and you were rnnning very fast?
A. ,vc were late, but not exceeding the speed. No, sir, I
did not.
Q. W'hat was the speed 1
A. Forty-five miles an hour is tbe·speed limit.
Q. Did you have :my speedometer on the train!
A. No., sir.
.
Q. How do you tell how fast you are going?
A.
c watch the mile-posts and tell in that way.
Q. You sny after you killed this man, somehody
page 21 ~ from the train 's crew went up to see l\Irs. Farmer,
but vou cnn 't tell who it was?
A. No, sir, i can't.

,v

CROSS EXA~qNATION.
By l\Ir. Bagwell:
Q. You say you clidn 't tell Mrs. :Morgan Farmer vou didn't
see him before he was Rtruck?
·
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G. 8. Rowlett.
A. I didn't tell her I had not see l1im.
Q. Did you go to kill him T
A. No., sir..
Q. Did you know that you had struck him until after you
had actually bit him?
A. No., sir.
Q. Was there any way you could tell that he was struck
until after he was hit?
A. No., sir.
Q. "That kept you from actually seeing him when he was
struck?
A. The front of the engine.
Q. Because of the projection of the engine out in front of
you!
A. Yes, sir.
Q. How far does the engine project out in•front of you T
A. This particular engine, I would say 30 feet
page 22 } rind boiler.
Q. Do you know' wl1ether at any time you made
any statement that you didn't see him when he was struck 7
A. No, sir; we didn't discuss that. ·
RE-DIRECT EXAMINATION.
By :Mr. ·Easley:
Q. ,vhere did the train stop f
A. ,ve stopped about the switch in front of Mrs. Farmer's
ltouse-right at the end of that switch.
Q. How far is that from the crossing]
A. I would say it is 35 or 40 car lengths, is the way I express it.
Q. Wasn't it over half a mile from the crossing to the station 1
·
A. Around half a mile.
Q. Didn't you say you stopped at the station?
A. No; at the switch. There is a switch that we cnll the
passing track, and it was south of it.
Q. And how far south from the crossing?
A. I would say around quarter of a mile.
Q. And you say the train was going 45 miles an hour!
A. Yes, sir.
Q. Did you apply your emerg-ency bralrns?
page 23 } A. No, sir.
Q. In what distance could that train lrnve been

/
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T. C. Pulley.
-stopped if you applied the emergency brakes at 45 miles an
hour?
A. I couldn't tell you exactly. I could give an estimate
-or guess at it.
Q. All right.
A. Somewhere within quarter of a mile.
Q. ,,1ithin quarter of n mile 1
A. A little less than quarter of a mile.
Q. You say you could stop in less than quarter of a mile!
A. Yes, sir.
Q. W'hat is the name of the conductor f
A. Pulley.

Mr. Easley: I want to call 1fr. Pulley as an adverse witness.
1\Ir. Bagwell: I object to this witness being called as our
adverse witness.
The Court: Objection overruled.
Mr. Bagwell: Exception.
page 24}

T. C. PULLEY,
called as an adverse witness by the plaintiff, was
first duly sworn, and testified as follows:

Examined by Mr. Easley:
Q. Mr. Pulley, you were the engineer on the train thut
killed ~Ir. Nichols?
A. Conductor.
Q. I mean conductor.
A. Yes, sir.
Q. After the accident occurred, did some member of your
crew go up to Mrs. :Morgan Farmer's house?
A. Some of them went up there.
Q. Who went up?
A. ?\fr. Ellington, the fireman, went.
Q. And who else?
A. I don't remember which other ones were with him,
Q. There v.as more than one went up?
A. I think so.
Q. You don't know who the other member of the crew was?
A. I couldn't say positively.
Q. w·eren't you there when they went up, Mr. Pulley?
A. ·wen, I had to go to the phone, and I didn't go up to
:.\[rs. Farmer's house.

2'4
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G. R. Ellington.
Mr. Easley: That is all.
page 25}

Mr. Easley: Now, we call :Mr. Ellington, thefireman.
Mr. Bagwell:
e object to the introduction of this witness as an adverse witness. It appears that it is his deshcto examine our witnesses at the beginning of the trial; they
are not adverse, and we except to his going on.
·
The Court: I think it is admissible to examine them as tothe accident.
Mr. Bagwell: vVe except.
The Court: ·when he asks the question, you can ol>.ioct.
Mr. Bagwell: I save the point.

,v

G. R. ELLINGTON,
ealled as au adverse witness by the plaintiff, was first duly
sworn, and testified as follows:
· Examined by l\Ir. Easley:
Q. You were the fireman on the train which kill<'<l )[r.
Nichols last June, were you Y
A. Yes·, sir.
Q. Did you know Mr. Nichols?
A. No.
page 26 ~ Q. Did you go up to the house of Mrs. Fnrmert·
A. No; she came down to the track or pretty
close to the track.
Q. That was Mrs. Farmer who was down at the switch¥
A. I guess so, but I wouldn't know :Mrs. Farmer fl'om nnybody else. I guess it was Mrs. Farmer.
Q. Did you talk to Mr. Nichols' son or any member oi
the family?
A. Yes, sir.
Q. Didn't you tell him you knew his father, that you haJ
seen him at the crossing before 1
A. No; I didn't know him, and I didn't know any of them.
Q. Didn't you tell him that the train killed one of his cows
there about a month before?
A. No. I didn't know him, and I hadn't seen one killed.
Q. You didn't know the man who was killed?
A. No; I didn't know his name or anytbing about. him ut
all.
Q. Did you all talk with :Mrs. Farmer down there'l
A. Yes, sir.

Utila Guthrie Nichols, Adm 'x, v. S0utl1ern Ry. Co.

25

E. J. Nichols.
Q. Who talked with he1· 1

A. I was one of them. She asked what was the trouble
down there, and I told her we had struck a m,111,
page 27 } and we were trying to find out about him, and did
she know.
.
Q. Did someone of you tell her that that train was behind
schedule, and was running very fast 1
A. No, sir. We were behind schedule, which was nothing
unusual for that train.
· Q. Didn't you tell her that the train was running very
fast7
,
A. No, sir.
Q. Didn't you, or one of your train crew in your presence,
tell her you didn't see the man and the engineer didn't know
that the man was hit until you told him of it T
A. No, sir.
Mr. Bagwell: I object to that question. It is improper to
ask whether he didn't say that the engineer didn't see it.
·
The Court: He said ''No''.
Mi·. Bagwell: I think that he will attempt to impeach that
statement. We except.

E. J. NICHOLS,
a witness on behalf of the plaintiff, was first duly sworn,
and testified as follows:
Examined by Mr. Easley:
Q. l\I r. Nichols, you have been sworn, haven't you Y
A. Yes, sir.
page 28 } Q. You are the son of l\Ir. J. B. Nichols?
A. Yes, sir.
Q. Your father was killed on the railroad tracks, was he?
A. Yes, sir; that is right.
Q. What day in June was it,
A. I don't remember.
Q. The 17th; is that right?
A. The 17th is correct.
Q. ,vbere were you that day?
A. I was in the front yard of our house sitting on the front
porch.
Q. Did you know when your fa,ther left going across the
track?
A. Yes, sir.
Q. What was he doing?
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E. J. Nichols.
A. Driving cattle.
Q. How far is the house from the railroad track 1
A. I should say between half and three-quarters of' a mile.
Q. And that was the direction that be was g'Oing1
A. Yes, sir.
Q. Does the railroad track go straight at that poi11t towards Richmond 7
A. No; tl1ere is a curve.
page 29 } Q. Did you hear any signals from the train, and,
if so, when and wheref
·
A. I heard the train coming towards our crossing, nnd it
went down, and tl1ey didn't blow for the crossing.
. Q. Do you know the place where the station signal is blown 1
A. Yes, sir; a mile from the station.
Q. Diel the trnin blow there'/
A. No, sir, it did not.
Q. When did the train blow 7
A. It sounded above our crossing.
Q. How many times did it blow!
A. One long blast.
Q. Could you tell how far above the crossing it wa~~ ?
A. No, I couldn't tell definitely because the sound travels
with the wind.
Q. You heard one blast 7
A. Yes, sir.
Q. ·when did you know that your father had been killed 1
A. ·when I was getting a load of water from the spring,
and a colored man came and told me.
Q. Did you go there?
A. Yes, sir.
Q. Did you have a conversation with the firepage :30 } man that day?
A. Yes, sir.
Q. Do you know what his name is!
A. Ellington.
Q. Did he tell you of anything before the accident?
l\fr. Bagwell: Your Honor, the objection I wish to make is
that it is not proper to examine this man as to auy statement he made there. It is well known that a statement. of an
agent would not be imputable to tho company.
The Court: You do not have anv authoritv on that?
Mr. Bagwell: Yes, sir; Americ:111 Jurispri'1dence.
( .A law book was produced.)
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E •. J. Nic7iols..
Note: The jury retired from the courtroom.
l\fr. Bagwell: It is Section 596 of American .Jurisprudence
{reading).
The Court: I admit it.
Mr. Bagwell: And we except.
Hy l\lr. Easley:
Q. What did the fireman tell you at tl1at time1
A. He said he saw my father come out behind the bank at
the gate behind the cows, and he had a stick in his hand.
Q. Did be say anything about whether he knew your fathed
A. I think the engineer-I am not sure, but I
page 31 } think the engineer said he had seen my father
crossing.
Q. The engineer is }i[r. Rowlett?
A. Mr. Rowlett.

The Court: I will admit the evidence.
Mr. Bagwell: And we except.
Note: The jury returned to courtroom.
By Mr. Easley:
Q. Did Mr. Ellington, the fireman, say anything to you
there on that occasion about this accident and bow it occurred?
A. Not much.
Q. ·what did he say, if anything?
A. I don't recall just exactly what he said.
Q. If you don't remember, it is all right. Did the engineer
say anything about your father at the crossing at that time?
A. He said that he had seen my father there before.
Q. Did he say whether he 1111cl seen 11im once or whether
110 had seen him often 1
A. He said he had seen him often at the crossing.

CROSS EXAMINATION.
By :i\Ir. Bagwell:
.
Q. You say you think he said he had seen him often?
A. He said he had seen him often.
·
Q. You could be mistaken that the fireman said
page 32} it?
A. I remember it was the engineer.
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E. J. Nichols.
Q. You could not be positive t
A. It was a stocky man, the first one there.
Q. I wish to go back and ask you: You say your house is·
betwen half and three-quarters of a mile from the truck?
A. I judge so.
Q. And as that train came down, it never blewt
A. That is right.
Q. You know where there is a place for the whistle about
a mile from the station on the south side!
A. Yes, sir.
Q. The place where the accident occurred is about half a
mile from the station!
A. Yes, sir.
Q. You are sure the train had passed this whistle-blowing
place?
A. Yes, sir.
Q. You can't be sure exactly where that train was when
it blew'l
A. Yes, sir; it sounded like it was right near the crossh1g.
Q. It sounded like it was near the crossing where your
father was when it blew?
A. Or above.
Q. And it blew one long blast?
page 33 ~ A. Yes, sir.
Q. And all you can tell is that it was somewhereabout that crossing?
A. Yes, sir. ·
Q. So one-half or tlirce-quarters of a mile away you could
_hear the engine run as it approached that crossing where the
accident occurred?
A. Yes, sir.
Q. And the engine makes a considerable amount of noise
coming down 7
A. Yes, sir.
Q. And when you came down to the crossing you told the
engineer and some of them that you had heard the train blow 'C
A. Yes, sir.
Mr. Bagwell: That is all.
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page 34}

MRS. :MORGAN FARMER,
a witness on behalf of tbe plaintiff, was first duly
sworn, and testified as follows:

Examined by Mr. Ensloy:
Q. Where do you live!
A. News Ferry.
Q. ,,1here is your home with reference to the railroad t.rack
and the station?
A. Down right near the track.
Q. Right near the track?
A. Yes, sir.
Q. Do you recall the day that :Mr. J. B. Nichols was killed
at the crossing!
A. Yes, sir.
Q. ,vhere were you that morning at the time the accident
occurred?
A. On my back porch neur the railroad.
·Q. On your bade porch f
A. Yes, sir.
•Q. I will ask you first whether the train hlew that morning?
A. If it ble whefore it got. up to the other side of the crossing, I didn't hear it.
Q. And you we·re on your hack porch?
A. Yes, sir. After the engine was cut off from
page 35 } the train I beard H, but I didn't hear it before.
Q. Diel the engineer on the train have any conversation with vou 1
.
A. He came
and called me out, and I went out.

up

l\fr. Bagwell: This que~1iou iis objected to.

The Court: Ycs.
A. He wanted to know if J1is pasture joined ours, Mr.
Nichols' joined ours, that was killed this morning·, and I
said to him did you blow, and ,he said he certainly did, tha:t
the train was late, and that he ought to have been in Danville, and he would not have known he hit ,the num if it hndn 't
been for the fireman.
Q. Did he say whether he saw 1'.f..r. Nichols t
A. Evidently he did not, because he said the fireman told
himMr. Bagwell : I ,object.
The Court: He said the fireman told him.
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Mrs. Morgan Farmer.
WihJess: That he wouldn't have known it if the fireman
hadn't told him.
page 36

~

CROSS EXAMINATION.

By Mr. Bagwell:
Q. You live approximately half mile from where the accident occurred, do you noU
A. Probably, yes, sir.
.
Q. And, of course, you didn't have any idea that an accident had occurred at all until the train came down there!
A. Until the engine came up.
Q. You didn't have any reason to be particularly on the
lookout for anything at all, did you 7
A. You know if a train sees anything on the track they
make a blow, and you can hear it immediately a train whistles.
Q. All you know is you didn't hear it?
A. If it blew I didn't hear it, but after the engine was cut
loose from the train I did hear it blow then.
Q. I understood you to say the statement of the engineer
· was he would not have known that he struck the man if the
fireman had not told him T
A. Yes, sir.
Q. And that was the engineer you were talking to?
A. I suppose so. He said that he wouldn't have known he
llit the man if it had not been for the fireman.
page 37

~

RE-DIRECT EXAMINATION.

By Mr. Easley:
Q. ·what kind of looking man was he?
A. A kind of fleshy man. I never saw liim before.
Q. Tell us just what is the distance from your house to the
railroad track, as near as you can estimate it.
A. ,vell, from my back porch it is uot much further thau
from here to that building out there, to that big building
there.
Q. And you were on your back porch at the time the train
was coming down and at the time Mr. Nichols was killed?
A. Yes, sir; and there were some children back there, and
they kept after me to know what was the matter with the engine coming up there1\l r. Bagwell: Of course that is improper.

The Court : Yes.
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lJfrs. J. B. Nichols.

IBy Mr. Easley:
Q. What was the condition of the weather that day7
A. Well, as far as I know it was a bright da:f.. I think it
-was a good day•

.Mr. Easley: ·That is all ·
Mr. Bagwell: Stand aside.

page 38

~

By the Court:
Q. The crossing is in Halifax County!
A. Yes, sir.

:MRS.. J.B. NICHOLS,
the plaintiff, was first dul:r sworn, and testified as follows-:
Examined by Mr. Easley·:
Q. Mrs. Nichols, you are the wife of J. B. Nichols who
·was killed, are you illot 7
,A. Yes, sfr.
Q. \Vhat was your husband's agef
A. 60 years old.
Q. What was his general health f
A. Very good.
·
Q. And what did he do, :Mrs. Nichols-what was his busl-ness 'l
A. Farming.
Q. And what size farm did he operate¥
A. He just had the general operation; he operated Mr.
Lucas' farm.
Q. How many acres did he cultivate Y
A. Two hundred.
·Q. How many cows did lie have?
A. Eight.
page 39 ~ Q. "What family did he leave t
A. ·Two boys and two girls.
Q. Is E. J. Nichols the youngest childJ
A. Yes, l1e is my baby.
Q. How old is he?
A. 23.
Q. All of them are grown 7
A. Oh, yes.
Q. And they live elsewhere, do they 'l
· A. One lives in Washington, the boy, and two girls liv:e
with me.
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Mrs. J. B. Nichols.
Qr
youf
A..
Q.
A.
Q.

So all the family, except the one child, liv~ there with

Yes ;. they all live there right now.
Do you know how many acres of land are in this piece t
I don~t know exactly, but I think over 200.
Where were you the day that your husband was killed 'l.
A. I· was on my front porch, and I heard the blast.
Q. Where was the train when you heard that blast 'l
A. Well, to me it sounded like it was between my gate,.
you know, and the station. That is where it sounded.
Q. Had it made any blows before that¥
A. No, sir.
page 40 } Q. You knew that your husband had gone out
to earry the ·cattle, did you f
A. Yes, sir.
Q. From that time, when he went to earry the cattle, yon
were out ·on the porch 'l
A. I happened to be standing on the porch when the traiI11
blew a: blast.
Q. Was it one blast yon heard f
A. That is the only one I heard.

CROSS EXAlIINATION.

By Mr. Bagwell~
Q. That was a good long blast that the train blewr
A. Yes, sir.
·Q. Longer than the :usual l>lowY
A. Yes, sir.
Q. It was a ve1·y loud blast, wasn .,.t it'{
A. Yes, sir.
Q. And you say the blow ·was longer nnd louder ,than most
trainsY
A. Yes, sir.
Q. And you were failf to three-quarters of a mil~ from tlle
road'l
A. Yes, sir.
page 41 ~ Q. And it is impossible for ,you ·to :know exactly
where the train blew?
A. Yes, sir. I knew it was that :way.
Q. You knew it was up in the direction where yonr husband crossed f
·
A. Yes, ,sir.
Q. And all you can say is that it was near the crosaing1
A. Yes, sir.
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G. R. Strasenberg.
Q. You couldn't swear wliich side of the crossing it was on
or the fact it was near to it Y
A. I don't know exactly where my line is. I know that the
train sounded to me like it was close to the crossing.
Q. You couldn't say whether. it was on one side or the
oilier of the gate f
A. No, sir.
Q. Do you know it was from the general direction of the
gate'l
A. Yes, sir.
~

page 42

o

G. R. STRASENBERG,
a witness on behalf of the plaintiff, was first duly
sworn, and testified as follows:
·

Examined by Mr. Easley:
Q. l\Ir. Strasenberg, what is your occupation 1
A. Land surveyor.
Q. Did you go down the Southern Railway track at the
point where the Nichols crossing goes over the track to make
a survev of that section Y
A. Yes, sir.
(A plat was handed to Mr. Bagwell.)

(Exhibt No. 1.)

By Mr. Easley:
Q. Will you examine this plat I hand you and say whether
that is a plat of the section of the track and places surrounding iU
A. Yes, sir, it is.
Q. Now, :Mr. Strasenberg, from the map, and standing at
the crossing looking in the direction of Richmond, how far is
it clear?
A. 925 feet.
Q. And what is the elevntion of the track! proceeding from
Richmond east down to the crossing? Is it level or downgrade?
A. It is downgrade, I should say about one per cent.
Q. Is that map made to scale'l
A. Yes, sir.
page 43 ~ Q. ·wm you file it as "Exhibit, Plaintiff No. l"Y
How far is the station whistle post from this crossing, and in which direction 7 I mean in the Richmond direction Y
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G. R. Strasenberg.
A. 2,560 feet from the crossing.
Q. On the Richmond side 1
A. Yes, sir,
Q. Ancl the distance from the crossing to the station 1
A. 2,886 feet. These distances are within ten feet; it .is
not accurate but as near as possible.
CROSS EXAMINATION.
By Mr. Bagwell:
Q. I notice on this map you have a mark here indicating
the location of l\f r. J. B. Nichols' house¥
A. Yes, sir.
·
•
Q. You know nothing about that except what was told you 1
A. It shows as indicated by :Mr••J. E. Nichols.
Q. You know nothing about that yourselfl
A. No.
Q. If you stand on the cattle crossing and look towards the
north, the crossing or little roadway goes down a considerable decline?
A. I know it is a very little decline.
Q. Did you measure thaU
page 44 ~ A. Yes, I did: Nine.
Q. What do yon mean by ''nine"f Do you mean
it is a nine foot drop from the rails clown to the gate¥
A. No, sir; that is on the south side of the track.
Q. I mean on the north side.
A. That is practically level.
Q. You do not have any measurement here for that1 You
are speaking from memory¥
A. No; there is assumed elevation of one foot, and right
at the top of the rail, at the grade crossing, it is 96.3. The
road is practically level.
.
Q. You have the elevation at the place where the gate is?
A. No, I do not.
Q. You are going by memory as to that 1
A. I am going by memory, and there is an incline from 96
·
to 105.
Q. You do not lmve the elevation at the gate itself1
A. No~ sir.
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page 45}

GRAYSON GOSNEY,
a witness on behalf of the plaintiff, was first duly
sworn, and testified as follows:

Examined by :Mr. Easley:
Q. Mr. Gosney, you live at South Boston 7
A. Yes, sir.
Q. You are a photographer?
A. Yes, sir.
Q. Did you take some pictures of the scene of the Southern
Railway track at the Nichols crossing?
A. Yes, sir.
Q. I wish you would examine these. I had you a picture
which you lmve marked "1," and ask·you to examine it and
tell the jury what that picture shows and from what point it
was taken.
A. This picture was made 225 steps from the crossing looking in the direction of News Ferry.
Q. Taken at a distance of whaU
A. 225 steps.
Q. It appears there is a man standing in the picture; where
is than
.
A. It shows a man stnndin~ off the side of the track in the
road between the track and the gate, and about seven and onehalf steps from the rail of the main track.
Q. When you say sev1m and a half steps, you
page 46 ~ mean practically seven and a half yards 7
A. Yes.
Q. Will you file that photograph 1
A. Yes.
Q. I hand you one numbered "2" and ask you to explain
that picture.
A. This No. 2 taken from the center of the track, looking
in the same direction as No. 1, in the direction of News Ferry,
and 50 steps from the crossing.
Mr. Easley: I introduce that.
(The picture was marked as No. 2.)
Q. I hand yon one numbered No. 3, and a~k you to explain
that picture.
A. This was taken from the south side of the main t.rack,
showing both tracks, and looking in the direction of the gate
leading to the Nichols farm.
Q. I file that as No. 3. I show you No. 4.
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Grayson Gosney.
A. This picture was taken from the north side of the track
and from the same point as the man standing in picture No. 1,.
about seven and a half feet from the north rail of the main
track, looking across the track.
Mr. Easley: I show them to the jury in the order in which
they were introduced.
The Court: One was taken 225 steps west of the crossing,.
·
· and the other was taken 50 steps, and the- other
page 47 ~ one was taken to show the entrance and that sideof the crossing.
By Mr. Easley:
Q. And this Picture No. 1 shows the place in the crossing
from a position 225 yards to a man standing at the cross~
ing!
A. Yes, sir.
Q. The figure of the man in the picture is very small!
A. Yes, sir.
Q. I ask you this quest.ion : W11ether at the point from
which you took the picture where you are looking., was that
person clearly visible to the eyeY
A. Yes, visible. The picture is a very small one.
CROSS EXAMINATION.

By Mr. Bagwell:
Q. When did yon take these pictures 7
A. Thursday of last week.
Q. We have had frost that would kill the grass 1
A. Yes; there was no vegetation.
Q. This Picture No. 3 is looking north towards the gatethrough which the cattle were supposed to come; is that cor·
recU
A. That is correct.
page 48 ~ Q. \Vhat is the distance from that gate to the
nearest rail of the main line 1
A. About eleven and a half steps-between 11 and 12 yards.
Q. Which of these tracks is the main line and which is t.he
branch line Y
A. This is the main line. .
Q. So the man bad to come across the brancli line before
.be got to the main line?
,
A .. Yes.
Q. And it is between 11 and 12 yards from the main line
to the ga_te 7
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Grayso'n Gosney.

A. Yes.
Q. And this Picture: No. 2, to where you, a1·e looking west,
is 50, steps from the crossing,. I believe,. and you can just
barely see one of the posts to the: gate; is. that correcU
A. Yes; one of the gate posts can be seen, l think the top.
Q. In this picture No. 1, I believe that showR Mr. Easley
standing down seven and a half steps from the track?
A. Yes.
Q. Of the main line 1
A,. Yes.
page 49 } Q. That means he was approximately four steps
outside of the gn,te· fo:ward the 11ailrond 7
A. Yes.
Q. Suppose he had stepped back one or two steps would
he have been visible?
A. Not from that point 1
.
Q. If there was a train coming from the directi:en of Sou-th
Boston and appronebing the iute11section,, there is a high bank
on the north side 1
A. Yes..
Q. And that bank continues to slope down· and up to the
gate itself7
A. Yes.
<Q~ I:f a person, is proC'eeding down this 1•oad 200 feet from
this crossing, wonld the hnnk conceal a per.son standing thel'e
until thl,'!y passed inside of the railroad property £nom the
gateY

A. Yes.
Q.. I believ.e Pi~tUT-e No. 3 shows rather clearly,. but I ask
you is there a substantial amount of drop from the elevation
of the railroad crossing down to· the gate- on the north side 1
A. Yes ; but I lloni't know· exactly how much.
Q. Now, I ask you this? How far can you see a man: or
average heig·ht standing in the middle of the gntepage 50 } from how· far up the· track can you seeY
~. About 55 steps.·
Q. ·what part of him can you see from that point?
A. Just his head.
Q. Do you have to be looking rather carefully to, see that?
A. Yes;·ab that dista1urn )mm look througl1 a cer.tain amount
of growth and shrnbs.
·
Q. Suppose a man of nverage height would step back from
the gate that way from the railroad two or three steps, you
would have to co"me up close tlien to see him Y
A. Yes, further inside of the gate.
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Q. If a man of average heigl;lt is standing back two or three
steps from that gate, do you think au engineer~ even if he is
elevated ten or fifteen feet, do you think he could see the
man 50 yards from the crossing Y
·.
A. I don't know exactly, but he would have to look closely.

By Mr. Easley:
.A. Where is that7
A. Inside of the gate.
By i\lr. Bagwell:
Q. Dpes the bank go up sharply?
A. After you leave the track it does.
page 51}

RE-DIRECT EXA?\HNATION.

By Mr. Easley:
Q. Coming ·down from the point of the gate, the point at
which the figure is practically seven and a half feet from the
north rail, a man standing at that point is visible ho,v fad
A. At least 225 steps.
Q. Can his whole body be seen?
A. Yes.
Q. In other words, when he stops there at that point, the
whole man is visible?
A. Yes.
·
Q. But if he steps back several steps, he is not visible 7
A. No.
Q. When this man is standing seven steps from the northern rail of the main track, you say he bas a clear vision of
anything coming clown the trackY
,,,
A. Yes; he can't see beyond that point more tl1an 200 or
250 steps.
page 52 }

E .•T. NICHOLS (recalled),
a witness on behalf of tbe plaintiff, testified as fol-

lows:
Examined by Mr. Easley:
Q. Mr. Nichols, you s!lid that you went down to where your
father's body was when you heard he bad been killed?
A. Yes.
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E. J. Nichols.

Q.
..A.
Q.
A.

,vhere was his body?
Approximately 25 yards above.
What do you mean by "above"?
Towards the house.
Q. On which side of the track f
A. On the left-hand side going towards the stalioIL
·Q. The side next to the river!
·
.A. Yes, sir.
Q. Is there a fill there Y
A. Yes, sir.
Q. Was his body on the fill T
A. No; it was off the fill.
Q. Had it been run over by the train T
A. No.
Q. ·what part of his body had been struck? Could yon tell
what part of the body had been struck by the train?
A. The left side, it seemed like.
Q. Was he dead when you saw him f
A. Yes, sir.
page 53} Q. How far from the rail was he?
A. About 12 feet.
Q. Did you, or not, show the position of the body to the
·surveyor, Mr. Strnsenberg?
.A. Yes, sir.
Q. Do you know how many cows your father was driving
that morning?
A. Six.
'Q. Where were tl1c cows when you got there?
A. In the pasture.

CROSS EXAMINATION.
By Mr. Bagwell :
.
.
.
Q. Your father had used th1s crossmg qmte often, hadn't
he?
A. That is rigl1t.
Q. He was very familiar with the crossing and the railroad
there?
A. Yes.
Q. He was verv familiar with tho trains that passed there?
A. Yes, sir. ·
page 54}
please.

Mr. Easley: The plaintiff rests.
Mr. Bagwell: ,ve have a motion, if your Honor

G,:~011,

Go.st~ey.

(The jury retired from the courtr001ll~}
Mr. Bagwell : May it please: the Co1.lrt, a.t this time l would
move the Court to strike the plaintiff's evidence in this case.
I am familiar with the rule that if there is any qu~stion about
it, the defendant should introduce evidence b.efQre striking:
the evidence. Your Honor is also, aware that whe.re t.he. plaintiff absolutely failed to make out a case, there is no burden. o~
responsibility on behalf of the defencla.ut to go, ahead.
(The motion to strike was argu~d.~ the. Court o.vei:r.uled: themotion, and counsel for the defendlln.t. e;xc.epted.. Tbe j.ury
returned to the court,rQOm,. )1
JP~ge 55 ~

GltAY:SON GOS.NEX,

was :veca.llccL and testifi.~d as f ollQ;ws ::

· Examined by Mr. Bagwe.U:.
Q. You have been on the stand befQ_re,t
A. Yes, sir..
Q. You are a photographed

A.. Yea., si:1?..
Q. Did you take a group of pictures. se'l'e1:al days ag-0. where
this crossing is 'l
A. 1res,. sir. .
Q. Do you remember what day you took the pictures 1
A. Friday of last week.
Q. These R:ti8· numbe11ed .A., ~ C,. D, E, a-nd F. Vl e wish
to introduce them. These a re the pictures yon took i
A. Yes, sir.
Q. I wish you wo1dd stand., up, here; Will you please state
from what point picture A was taken f
A. This was taken looking east at the <:l'Ossing,, from, a
ppint 36, steps. west on th~ cl'ossing, looking in the ilirec-tion
of South Boston.
Q. In other words, coming from News Ferry,, you stood
30,· steps be.for~- you gQt to, tJH1 c11ossing in questioU: and then
took a picture looking east, showing the dh·ection from whiah .
the train came 1
page 56

~

A.

¥0$,.

sk

Q. And here is the crossingf

A. Yes, sir.
Q. And down b~re is the gate in que.stion Y.
,A... Y,~S;.Sfa\
Q. And down here is the bank 'l
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Grayson Gosney.
A. Yes, sir.
Q. Picture B; state where that picture was taken'/
. A. Looking east from a point on the roadway, between the
gate and the rails seven and a half steps from the nearest
rail of the main line.
Q. In other words, when you took the picture you were
standing along the road which this gentleman must have
gone'/
A. Yes, sir.
Q. And passed through the gate a few steps?
A. Yes, sir.
Q. And hnd gotten seven and a half steps from the rail
of the main line t
A. Yes.
Q. And how for e;an you see the tracks up there1
A. Tbe furthest I stepped it was 225 yards, as shown in
the other picture.
Q. Now, Picture C.
A. This is looking west from a point on the rail 73 steps
from the crossing showing a man standing three feet on the
south side of the gate.
·
page 57 } Q. You were up the track towards South Boston
78 stepsf
A. Seventy-three.
Q. ,vhicl1 rail did you say you were standing on?
A. ,1 ust inside of the north rail.
Q. Looking down here shows the crossing at which the accident occurred 1
A. That is right.
Q. You see the man standing three feet on the south side
of the gate., that is towards the raiH
A. Yes.
Q. ,vhat part of the mnn can you see?
A. .Just a pa1·t of his head.
Q. Now, Picture D.
.
A. This was taken looking west 53 steps from the crossing,
showing the man standing _in the gate.
Q. ThiA is the same as the other, and you come down the
track until ~'on are 53 steps from that crossing?
'
A. Yes, sir.
Q. And this is a man standing there ih the gate?
A. Yes, sir.
Q. A man of average height 1
A. Yes, sir.
.
Q. And that is the top of his head you cnn see standing in
the gate1

42

Supreme Court of Appeals of Virginia

Grayson Gosney.
page 58 ~·

A. Yes,' sir.
Q. Now, Picture E.

A. 38 steps from the crossing, and two steps on the north
side of tl1e gate.
Q. You come down the track until you are 38 steps from
the crossing 1 ·
A. Yes, sir.
·
Q. And that man, you can see llis head?
A. That is right.
Q. And he stepped back two ste1>s into the gate?
A. Yes, sir.
Q. That is, on the north side of the gate, facing the rail?
A. Yes.
Q. How far does that put him out from the track?
A. Thirteen and a half steps from the track.
Q. Now, Picture F.
A. This was taken 15 and a half steps from the north rail
of the main track, looking south across the track, showing
tbe gate posts.
Q. In other words, as the man came up to cross tlm crossing
the way this gentleman came. this is what your <'amera showed
-.yhen he was 15 steps back from the crossing 7
A. Yes, sir.
Q. That was some 3 steps north of the gate!
page 59 ~ A. Yes, sir.
(The pictures were shown to the jury.)
Q. How far is it from this crossing to the station?
A. About half a mile, I think; I don't know exactly.
· Q. Does the road /:?:O across the track at the station? Is
there any public crossing, or does it come to a dead end at
the station?
A. The station is nt a dead end.
Q. And is it n straip:ht trMk from where this a<'cident occurred down to the station, or is it n great wide curve!
A. There is another curve down there.
Q. Do you remember where l\Iorgan Farmer's house is7
A. There is n house there, but I don't know wl10 lives there.
Q. Is that bank and that wide curve between there?
·
A. Yes.
Q: And then that house is very close to the station?
A. Yes.
·
Q. This little private roadway that crosses, if an individual
is coming from the north g·oing south, going in the direction
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Graysoti Gosney.
Mr. Nichols was going, approaching that crossing, does the
road come exactly perpendicular?
page 60 ~ A. T]ie road would come in at a right angle.
Q. Does it come in at a perfect right angle 'l
A. I don't recall exactly. I think, looking north, the road
,comes a little to the ]eft, but I don't know exactly.
Q. I don't know whether I have asked this, but as you
stand there, is there an appreciable drop from the level of
.this road down to where the gate is?
A. Yes. I would say it is at least two feet.
Q. I understand from those pictures there that the further
a man goes., after a man goes back towards the gate approximately 8 steps from the rail, tl1e further he goes back to the
north the closer you have to go to tlie crossing to see llim i ·
A. Ask that again, please!
Q. If a man is coming down that railroad track coming
from the direction of South Boston and going towards the
crossing, tell us the distance at which he could see a man approaching the track from the north¥
A. The farther back he is from the tracks the closer you
would have to get to tl1e ~rossing to see him.
page 61 ~

Bv Mr. Easlev ·
Q. Isn't it fact as you come through that gate over the
little bank, you come to a point seven steps or seven and a
half yards from the north rail, you have a clear view of this?
A. Yes, seven and a half steps.
Q. ·when you get seven and a half steps from the north
rail, vou can see up north 1,000 feet?
A. ·yes, the seven and a half steps is nearly in line with the
train.
Q. l\frs. Farmer's house is up on a hill7
A. There is a house tl1ere.
Q. That house is up on a hill?
A. Yes.
Q. And isn't that l1ill about as high as where this gate isT
A. I don't remember.
Q. There would not be any difficulty for a person to see
from the point of l\frs. Farmer's house to a point where the
train would come?
A. Only there is a bank there.
Q. The house is up north about as high as that gatef
A. I don't know.
0

\

CROSS EXAMINATION.

a
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page 62

~

Q. The man was standing back inside of the cut
at the gate, wasn't he Y

A.. Yes ..
Q. And once you get beyond the cut there is no obstruction 1
A. No.
By Mr. Bagwell:
Q. You have stated visibility is clear seven and n half
yards; the chart shows seven and a half,. but if you step back
one step it is not visible t
A, No.

G. S. ROWLETT,
a witness on behalf of the defendant, was recnlled, and testified as follows:
Examined by :Mr. Bagwell~
Q. You are Mr. G. S. Rmvlett'l
A. Yes, sir.
Q. What is your age 1
A. 60.
Q. Where do you live-f
A. Richmond.
Q. You are an engineer for the Southern Railway Company?
A. Yes~ sir.
page 63 ~ Q. How long have you been running on the rail-way on this line from Danville to Richmond 7
A. 39 years.
Q. How long l1ave you been an engineer on that line?
A. 33 yea1-s.
Q. Dm·ing that time you have been operating steam locomotives over that line?
·
A. Yes.
Q. You were the engineer of this train tllat struck aml
killed Mr. Nichols last summer?
A. Yes.
Q. Was tllat your usual run that you were on1
A. I had been on tlrnre about two or three trips on that
particular shift.
Q. What was your usual run before that time?
A. More of a local freight from Richmond-a clay run.
Q. How did you happen to be changed to this run several
trips beforef
·
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A. It was during the coal strike.
Q. And they put you on the new schedule 1
A. Yes.
Q. Had you ever seen Mr. Nichols, to your kuowledge, be•
fore the day your train struck him 1
A. No, sir.
page 64 ~ Q. Did you ever tell anyone before 01· after that
accident that you had seen him before that?
A. Before that?
Q. Yes.
A. No, sir.
Q. Did you tell anybody that you liad seen him 7
A. No, sir.
Q. How late were you running!
A. Between four and five hours; I don't know exactly.
Q. Don't trains 011 this line run on schedule as passenger
trains?
A. Some times four or five hours late.
Q. Was thcl'e anything unusual about this train running
that late?
A. No.
Q. What makes a freight train vary its schedule 1
A.
c had a dead engine in the train, and the speed was
reduced to 24 miles an hour at Keysville, and we had to cut
it off, and it delayed us n good deal.
Q. Schedules vary a few hours because of handling through
traffic?
A. Yes, at different places.
Q. As you approached the point where this accident occurred, there is a whistle post nbout half mile of
page 65 ~ the crossing, isn't there 'l
A. For this particular crossing?
Q. No; just the whistle post t
A. Yes.
Q. About how far is that from the station at News Ferry?
A. We have what is called a station hoard that is a mile
from the station, and then we have some of these crossings,
public crossings and whistle posts which run between quarter
to half mile from the crossing.
Q. There is not nny public crossing at News Ferry1
A. No.
Q. Is there any public crossing between News Ferry and
where this whistle post is 1
A. No. There is a little crossing just before you get to

,v
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the station going south. There is a whistle post for that cross-

ing.
Q. Is that whistle post for freight trains or passenger
trains!
•A. Each.
Q. Where is that post you .aro talking about f
A. It is north of the pass track switch.
Q. Put it in regard to the station.
A. The distance Y
Q. Yes.
page 66} A. About 40 cars, and that would be about 2,000
feet.
·
Q. Is the place you are talking about the whistle, on the
News Ferrv side of the accident or the other side f
A. The News Ferry side.
Q. You had not gotten to that point when the accident occurred 1
A. That is right.
Q. Is there any place at which you are supposed to blow
your whistle before you get to tlmt private crossing?
A. Two miles north of the crossing.
Q. Two miles north is the only place to blow 7
A. Yes, sir.
·
Q. Is that all?
A. There is a plantation road.
Q. Is there any post to blow for this crossing where this
man was killed 7
A. No.
Q. Do you all usually blow for that crossing at which this
man was· killed, if there is nobody there 7
A. No, sir.
.
Q. As you approached this point where this accident occurred, how fast was your train traveling, in your opinion 7
A. About 45 miles.
Q. Is that an estimate on your part?
A. Yes.
page 67 } Q. Have vou been operating trains long enougl1
to make a fairly accurate estimate as to speed 7
A. I would say yes, because the railroad officials check up
on us about the speed. They want us to hold it to 45 miles
an hour, and that is what we try to do.
Q. Were you driving at any unusual speed because you
were late this morning?
A. No, sir.
Q. As you approacI1ed tl1is crossing when the accident oc-
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,curred, what was the first thing that came to your atten:tion Y
A. A cow 011 the crossing is the only thing I saw.
Q. Where were you sitting as you approached this cross.ing ·7

.A. On a seat in the cab provided f.or that purpose.
Q. Were you keeping a lookout from the time you came
.around the curve until you got to the crossing7
A.. Yes, sir.
(J. Did you see the cattle t
A. Yes, sir.
Q. ·what were they doing!
A. Running out the road to the crossing.
Q. Did you see anybody with them?
A. N-0, sir.
Q. What did you do after you saw the cattle?
page 68 } A. Blew the whistle.
Q. \Vhat did you do after you saw the cattle!
A. I saw the man driving them across the track.
Q. What was he doing-walking or runningf
A. Running.
Q. Did he have anything in his l1and !
A. A stick in llis. band.
·Q. Which way was he coming?
A. Up the road behind the cattle.
Q. Did you see him when he came from behind the bankY
A. Yes, sir.
Q. ,vere you, or not, blowing the whistle when the man
-came into view 1
A. YP.s, sir.
Q. You were blowing your whistle?
A. Yes, sir.
Q. Did your whistle continue to blow until you got to the
-crossing?
A. Yes, sir.
Q. Did you mnkc any statement to anyone that that train
wai. being operated particularly fast?
·
A. No, sir.
Q. Did this man ever stop before he went up on the track?
A. Do you mean driving the cattle7
page 69 ~ Q. Yes.
A. I didn't see him if he did.
Q. Can you estimate in yards, as best you can, how far from
the track of your main line this man was when you first saw
him-how many feet?
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A. Eight or ten yards.
Q. Was that when he first came into your view1·
A. Yes, sir.
Q. Now, did you actually see the man when he was struck'l
A. No, sir.
Q. Why .couldn't you see the man when he was struck?
A. Because you can't see immediately in front of the engine.
· .
Q. How far does that engine stick out in front of where
you were sitting, do you know1
A. I would say 30 feet from the cab window to the piloL
Q. And that cuts off the view of anything when it comes
right up to the track 1
·
A. Yes, sir.
Q. Then did you bave any way of being actually sure that
the man who was killed had been struck and bad not made it
across the track until after the accident occurred 'l
A. No, sir.
Q. Now, as you were there at that window1 which
page 70 ~ hand did you use to sound the whistle 1
A. I always used the left hand.
Q. Did you make a loud blast!
.
A. Yes, sir,. several of them.
Q. Did you ever apply your emergency brakes before you
got to that crossing?
A. No, sir.
Q. When you were blowing your whistle and that man
was coming towards the crossing, did you or .not think he
was going ahead before he stepped up on the track?
· A. I thought he would stop. He was driving the cattle
across, and I thought he was going to stop.
Q. In your opinion, approximately, how far do yon think
you were still from that crossing when this man came into
your view1
A. The first time I saw him 1
Q. When you saw the man yourself f
A. Around 200 feet.
Q. At that point the end of the engine would have been
170 feet from where the crossing was 7
A. Yes, sir.
Q. That would be approximately 170 feet?
.A. Approximately that.
Q. Is the track approximately straight there where you
were then?
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page 71

~

A. Yes, sir.
Q. Is it almost level T

A. Yes, sir.

Q. Is there a slight grade?

·

A. I think there might be a little, but very, very little.
Q. How much did your train have on-how many cars 7

A. 25.
Q. Were they loaded?
A. Yes, sir.
Q. Considering the type of track you were on and the
nature of that trnin, in your opinion if you had applied your
brakes as f!Uickly as you could after you first saw this man,
could you have appreciably slowed the speed of your train
before you got to that crossing1
A. I don't think so.
Q. If an engine is going at, say, 45 miles an holl1\ and you
threw it in emergency, approximately how far would it take
to actually stop the train?
A. There arc different trains and the different manner in
which the brakes are applied, makes a difference. I would say
just a little short of c1uarter of a mile would be a good estimate.
Q. Is slowing a train down a different proposition from
running an automobile, or not 7
page 72 ~ A. Yes, sir.
Q. ,vho else was up in the engine with you 1
A. Mr. Ellington.
Q. ,vhat is he on the train 1
A. He is a fireman.
Q. Is he the only other person who rides up in the cab 1
A. Yes, sir, on that morning.
Q. w·ere you the only ones that could see on the track
ahead?
A. That is right; the side from which the cattle came.
Q. And he was on which side7
A. The left.
Q. You sat looking out the right and he the left?
A. Yes, sir.
Q. \Vhere was the brakeman 1
A. In a cab on the back of the water tank.
Q. Was the rest of the crew back in the caboose or back
end of the train i
A. Yes, sir.
Q. \Vere they in position that they could sec anything up
front?

so
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A. No, sir, they couldn't see.
Q. In other words, they couldn't see from the
page 73 ~ back end of the train 7
A. No, sir.
Q. Mr. Rowlett, have you carefully observed this crossing
as you have been back and forth up this line?
A. Yes, sir, and I have noticed it more more carefully than
I would after this accident.
Q. Did you go back yesterday and observe it carefully?
A. Yes, sir.
Q. Did you measure the distance from the main rail to that
gate7
A. Yes, sir.
Q. How much is it 7
A. 37 feet, to be exact.
Q. Do you know how far it is from that crossing clown to
Mrs. Farmer's house?
A. We counted the rail lengths in there yesterday, and it
is around 80 rail lengths, and they run around, I think 30 or
34 feet. ,
Q. Eightly and about 33 feet to the rail 1
A. Yes, sir.
Q. That would be about 2,640 feet from where the accident
occurred to her house?
A. Yes, sir.
Q. "When you came up on tliat crossing, did you have any
way of knowing before this man came into view,
page 74 ~ that Mr. N!chols would be there?
A. No, sn·.
Q. Now, you said you were blowing your whistle wit11 your
left hand from the time you saw the cows until the time you
got on the crossing?
A. Yes, sir.
Q. Which hand would you use to apply the brake7
A. The left hand to apply the brakes and blow the whistle.
Q. Sitting there, where is your whistle cord 1
A. Sitting like that, your whistle cord is here (illustrating).
Q. They are both on your left-·hund side'!
A. Yes, sir.
Q. ·when young l\fr. Nichols came to t~1e crossing, did he
say whether or not he had heard the trnm?
A. He said he had heard a whistle early that morning
around six o'clock.
Q. Now, I wish to ask you this: Did you blow your whistle
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:any mol'e that morn_ing after you passed that crossing? Do
you remember whether you did, or not Y
•
A. I did not blow it any more that morning.
Q. After you passed the place where the man was killed¥
A. Yes. I bad to blow the whistle when I got
page 74 ~ ready to leave to c~ll in the flagman.
Q. You did toot your whistle then 7
A. Yes.
Q. Was it the same type of whistle you were blowing up
nt the crossing Y
A. Yes. It is different from the crossing; two longs and
two shorts.
Q. That was dowq. near the station Y
A. Yes.
CROSS EXAMINATION.
Bv l\lr. Easlev:
·Q. I unders"tand from you that that whistle was only blown
once around the time of this accident't
A. No, I didn't say that.
Q. What did you say?
A.. I said I blew the whistle when the cattle came on the
track and several blows of the whistle after that.
Q. What did you do that timet
A. That is exactly what I said. I blew the whistle con·
tinuously.
Q. How many times did you blow the whistle before yon
struck l\fr. Nichols?
A. I couldn't tell vou exactlv. We made several
page. 76 ~ blasts of the whistle because
the cattle.
Q. You testified to the jury you were giving
blasts of the whistle all the time?
A. Until the time they got across.
Q. You were giving short blasts of tl1e whistle all the way
down the track from the time you first saw the cows until
you passed the cows; is that right?
A. Yes.
Q. You didn't blow that whistle any more until you called
in the flagman?
A. No.
Q. How long before you called in the flagman!
A. I think we were there about an hour.
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Q. So that one blast you gave on the whistle was that blast:
you gave as you came down aoross.that crossing7
A. Yes.
Q. Can you tell us how many yon blew?
A. We always give attention to cattle and people on the
track.
Q. You were on the right side of the train t
A. Yes.
Q. Isn't it a fact that when your emergency brake is applied the brakes get all the pressure on the airline side 7
A. ·we apply it once for the service. You mak~
page 77 } an emergency application and a service application.
Q. The first emergency application gives it all the power
on the wl1eels?
A. Yes, sir. It takes seconds to do it. It docsn 't do it
simultaneously.
Q. · How many seconds 1 I am speaking of the fact when
you grab the emergency brake, when you pull the emergency
lever, you check the train, don't you 7
A. In a very short distance. It will not do it instantly.
Q. I understand Mrs. Morgan Farmer has testified that
you told her yon would not have known that you hit the man
but the fireman told you 1
A. I didn't know that he was hit until the fireman tola
me.
Q. I want to know whether you admit or deny that you
told Mrs. Farmer yon didn't know you hit a man until the
fireman told you 7
Mr. Bagwell: The witness has no way of knowing whether
he was bit. He admits it now.
By Mr. Easley:
·
·
Q. I ask whether you admit or deny you told Mrs. Morgan
Farmer that you didn't even know you had hit a man until
the fireman told you 7
A. I don't remember I told anybody that.
page 78 ~ Q. You deny you told her tbatt
A. Yes.
Q. All right. And you also deny you .told her that you
should be in Danville and .yon were running very fast t
A. I deny telling anyone that.
Q. You tell tl10 jury wl1en these cows came out of the gate
-how many were there 7
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A. I don't know. I didn't count them.
Q. And isn't it a fact that tl1ree of the cows had gotten
across the track and you ran them in the pasture¥
A. I don't remember that.
Q. Isn't it a fact that two of them hadn't gotten across the
trackf
A. I didn't count them, and I d01~ 't know how many.
Q. But you tell the jury you saw the first cow that came
on the track as soon as it came into your sight?
A. I snw them run for the track.
Q. And you saw :Mr. Nichols running all the cows Y
A. Yes.
Q. And you thought he was going to stop?
A. I thought the man was going to stop f
Q. You saw him chasing the cows across the track, and he
continued to run, and you thought he was going to stop, until
you hit him; is that correct Y
page 79 ~ A. Yes, sir.
Q. You didn't apply the brakes until you got to
the crossing; is that right 1
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. Bagwell:
·Q. After Mr. Nichols came into your view, <lid tl1e accident
occur quickly and very suddenly?
A. Yes, sir.
G. R. ELLINGTON,
a. witness on behalf of the defendant, was first duly sworn,
and testified as follows:

Examined by Mr. Bagwell: ·
Q. You are 1fr. G. R. Ellington, the fireman on this train?
A. Yes, sir.
Q. That struck and killed Mr. Nichols back in .June, arc
you not?
A. Yes, sir.
Q. How old are you 't
A. 50.
Q. Wl1ere do you live?
A. Richmond.
page 80 ~ Q. How long ltave you b~en working on the railroad?
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A. 32 years.
Q. Are you also qualified as an engineer r
A. Yes, sir.
Q. As you were procedeing f tom Richmond to Danville,
Virginia, on the morning that this accident occurred, yon were
traveling late, were you f
A. Yes, sir. We left Richmond late.
Q. Is it anything unusual about a freight train running as
you did, running lated
A. No, sir.
Q. Do they generally run on an exact schedule like a passenger train t
_
A. No, sir.
Q. As you all approached this crossing, how fast do you
think you all were traveling?
A. I think we were running· around 40 miles an hour-40
to 45 miles an hour.
Q. Is that your usual operating speed¥
A. Yes, sir, that is the usual speed along in that territory.
Q. Do you all customarily blow for that little private crossing there'l
A. No, sir.
Q. Is there any crossing there at News Ferry to
page 81 ~ blow for?
A. Down at the station, about two miles-about
the 25 mile post.
Q. You blow for the station?
A. Yes, sir.
Q. But there is no station crossing?
A. No, sir.
Q. ·why do you blow for the station!
A. All trains qlow for station, you understand.
Q. So that people know that the train is coming?
A.. Yes, sir.
Mr. Easley: ·wait a minute.
I

By Mr. Bagwell:
Q. ,Vhat were you doing as you approached the point of accidentt
A. Sitting on the left side looking ahead.
Q. ,vhen you are on the left side, do you have any view on
the right side 7
A. No, sir.
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Q. :fi·oes th"<! engine pto'ject O'Ut ahead ttf' vdti?
A. Yes, sir, about 30 feet or mor"e'.
·
Q. Did you see Mr. Nich_ols before he came up on the t"ailtotid track at all J
page 82 } A. No, sir.
.. . .

Q'. Vi us· it possible fo'r y·ou to sM him before he
<!ame up on. the railroad track?
A. No, sir, not whel'e I. was.
Q. ·when did you first se·e himY
A. After the eiig-i'-ne struck hiiii, lie c·aine off 011 the ieftlmnd side.
Q. ,vas t,1at tl1e first you knew that he had oceu hit,
A. Yes, sir.
Q. Did the engineer blow his whfstie,. or not, as you came
up on fhc crossingt
A. Yes, sir.
Q. Do you know how far baek fro~ the imp~ct it was?
A. I can't say exactly, but approximately 12~ or i50 feet.
Q. Did you sec any cattle about to cross the track before
the man was hit~
A. Yes, sir; two or three cows.
Q. Did they go across there how long before he was l1~t f
A. I don't know,. but it was pretty close to tlrnt crossing
before I saw the cows.
Q. Do you know whether that whistle continued to blow
up to the time you got to the crossing.?
A. Pretty close lip to the crossing.
page 83 } Q. Now, Mr. Ellington', did you talk to :Mrs.
Farmer a-ny that morning7
A. Yes, sir. I didn't know whO' Mrs. Farmer was at tllat
time, but I rcmembe1· ta,lking to an elderly lady.
Q. Where was she?
.
A. Down a path which leads from her porch. She c~me
down to see and was talking to· the dispatcher, and she hollered and asked what was wrong, and I said we killed a man.
Q. Then you are the one who talked to hed
A. Yes, sir.
.
Q. Do you remember whether or not yon told her you were
running late?
A. Yes; sl10 said you are supposed to come before four
o'clock, and I said we were late.
Q. Do you remember telling ber you were going at an unusual rate of speed?
A. ,vc were not going u:nusually fast at all.
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Q. ere you there when this young Nichols boy, Mr-Nichols' boy, came down 1
A. Yes.
Q. Did he make any statement whether he heard the train
blow¥
A. Yes, sir. He said he heard the train blow up,
page 84 ~ at the house.
Q. Have you noticed this crossing rather carefully since this accident occurred Y ·
A. Yes, sh·, we do., several times in the day.
Q. Did you go up there yesterday?
A. Yes, sir.
Q. If a man is standing at the little gate, how far up thetrack can you see if you look carefully Y
A. A good ways down, standing at the gate like we were·
yesterday, you could barely see the top of his head if you.
knew he was there.
Q. About how far would it beY
A. Several hundred feet.
Q. How far from the trackY
A. He would be up at the gate. If he came out, you could
see him a co~ple of hundred feet from the gate, if you knew
he was standmg there.
· Q. Do you know the distance from this crossing down to
the station Y
A. I can't say how far it is now. I don't know just how
far it is. Possibly a little over a mile, or maybe more.
Q. Do you know about how far it is from the crossing down
to l\Irs. Farmer's house'l
A. I don't know just how far that is. I guess a
page 85 ~ little over a mile clown there.
Q. These estimates yon are giving are purely
estimates on your part 7
A. Yes, sir. I don't know just how far it is. I can't say.
Q. Yon and Mr. Rowlett, the engineer, were the only ones
up at the front end of this train who could see what was
going on up there 7
A. Yes, sir.

CROSS EXAMINATION.

By Mr. Easley:
· Q.
A.
Q.
A.

You told tl1e engineer that a man had been killed Y
I told him tlrnt 110 lmd struck a man.
And he then applied the brakes 7
Yes, sir.
·
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Q. Up to that time he hncl not applied the brakes1
A. No~ sir.
.
,
Q. The whistle post for the station is some distance beyond ,
the crossing?
A. The station whistle, ye~.,
Q. About half mile enst of the crossing, isn't it, or approxima telv something like that?
·
A. Yes, sir.
·
Q. The crossing is about half-wav between the
page 86 ~ station whistle :mcl, the station Y
•
.
A. Approximntely.
Q. Diel you all blow for the station 1
A. I don't know wl1ethcr he did, or not, on that occasion,
but he blew for that crossing.
Q. ·which crossing?
A. The crossing where the cows were running.
Q. He blew for that crossing?
,
A. He was blowing at the time.
Q. He clidn 't blow the stn tion whistle 1
A. On Q freight-train it is not necessary to blow for each
station. You do that on pnssengers trains but not freight
trains.
Q. There ai:-e two of those cros_sings near each other between the station whistle post and the station, are there not7
A. Do you mean with refer1mce to that little crossing?
Q. 1:es. .
.
..
A. Yes, there was one at 1\lr. Nichols and one further clown.
Q. You never saw l\fr. Nichols until he was struck?
A. That is 1ight.
Q. Diel you see the <·ows 1 .
A. I was pretty close to the crossing before the
page Bi ~ cows ran over on my side.
Q. Anq you sny there were two or three of tliern 7
A. I saw two or three.
Q. You .don't recall whetltet· there was any left on the
other side}
.
A. No, I don't know whHther there was, or not.
Q; No\\', that track there is,practically level or downgraile7
A. It may be slig·htly on the downgrade. It looks pretty
level.
Q. ,vhat makes you thinl, you were going only 45 miles an
hour¥
A. That is a judgment of speed. I wouldn't say positively
45, and I wouldn't sav 50 or 40.
Q. When you all were talking to Mrs. Farmer, didn't the
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engineer make the statement to her that the train was late!
A. I have never seen him talking to Mrs. Farmer. "\Ve
were talking to the dispatcher.
page 88

~

R. L. HUDSON,
a witness on behalf of the defendant, was first duly

sworn, and testified as follows:
Exami~ed by Mr. Bagwell:
Q. You are Mr. R. L. Hudson!
A. Yes,, sir.
Q. And how old are you T
A. 51 years.
Q. Where do you live 7
·A. Richmond.
Q. "\Vhat work do you do 7
A. Brakeman.
Q. ,vith the Southern Railway Company?
A. Yes., sir.
Q. How long have you been working for the Southern Railway Y
A. 28 years.
Q. How long have you been on tl1is line from Richmond to
Danville?
A. For some years.
Q. Were you riding on this train back in .Tune when they
struck and killed Mr. Nichols?
A. Yes~ sir.
Q. Where were you riding 7
A. Out on top of the tank, over the end of the water tank.
We call it the dog house, better known as brakepage 89 ~ man's cab.
Q. Explain to the jury as near as you can where
it is.
A. It is up behind the pilot in t11e center of the tank, and
has a running board about this l1igh on each side for the
fireman to walk on, and sometimes there is coal up to the
top of it. I can only see out to the side, and there is a doqr
to the rear.
Q. You were sitting pretty close to the engine? I mean
you were at the same end of tl1e train as the enp;i11e?
A. I am between the box ear and t\1e engfoe. The tank car
is between the box car and the engine.
Q. ,vi1ere you were sitting, was it possible to see up in
front?

Ufi.la 'Gutbrie Nichols, Adm 'x, v. Southern Ry. Co.

59

R. L. Hudson•
.A. No, sir.
Q. Where could you see?
A. On the -side and to the rear. '\Ve hav.e some glass about
:S to 10 in the back, and some on the side.
Q. As you approached this intersection, or this little crossing where the accident occurred, you were facing which wayto the front or to the rearV
A. To the rear.
Q. And all you coul<l see was to the rear 1
A. Yes., sir.
Q. Could you see anything as to what happened
page 90 } off at the side¥
A. No, sir.
Q. Did you, or not, l1ear a whistle blown as you got close to
the crossing?
A. I heard him blow~ and the next thing he applied the
brakes.
.
Q. Did you know until after he stopped that there had been
a man struck there f
A. No, sir, I didn't.
Q. Can you estimate as best you can how fast the train
was running as it approached the crossing?
A. The best I could estimate was around 45 miles an hour.
Q. "'\Vas the train ('oming at an unusual rate of speed, or at
'its usual rate of speed?
A. At its usual speed. I didn't notice anytl1ing unusual
about it.
Q. At the crossing where this man was killed, what kind
of crossing is it 1
A. A small crossing and Mr. Nicl1ols used it for carrying
cattle across and hauling wood.
Q. Was it made just for the convenience of Mr. Nichols Y
A. I guess so. It could not have been made for anybody
else.
page 91 } Q. Is it what is known as a private crossing?
A. Ycs, sir; it looked like it was.

(No cross examination.)
Mr. Bagwell: Your Honor, it is twenty minutes to one, and '
it may be we will have no further evidence to offer.
The Court: Come back at twenty minutes to two.

cm
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James C. Foster.
AFTERNOON SESSION.
Halifax, Virginia; November 26, i94K
The Court met at the expiration of tho recess.
Present: Same parties as hereto noted •

. J Ai\IES C. FOSTER,

. .

a witness on behalf of the defendant, was- first duly sworn,,

and testified as follows:
Examlned by Mr. Bagwell:
Q. You are James C. Fosteri
A. Yes~ sir.
Q. Where do you live 7
A. Pace.
. . Q. Do I uilderstand at tlie time of .the acci4ent tp Mr:.
Nichols you were employed as section foreman by the Southern Railway Companyt
page 92 ~ A. Yes, sir.
. .
..
Q. Are you employed at all by the Southern Railway Compai1y mnv Y
A. No, sir~
.
.
.
.
.
Q. At that time how long had you been section foreinnn
for the Southern. Railway Compttny Y
A. I had been there five years.
.
. Q. Diel you patrol the right~of-way from News Ferry 0111
through South Boston for a few miles 1
4. I.came all tl1e way to South Boston. .
Q. There has been some mention. made _apout. a whistle
board behv.eert the pointof this.accident and the News terry
station; is there any such whist.le board there Y
A. No.
Q. \Vas it there at the time the ac-eident took piacef
A. No, sir.
.
.
Q. About how far from the station Y
A. I should say 1,500 feet.
. .
, .
Q. Was that whistle board there at the time of the accident! .
A. No, sir..
.
Q. It has. been tnken down 1
A. Yes, sir.
Q. '\Vl1at was that whistle board therefor1
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Jam<is C. Foster.
page 93

~

A. This board protected that crossing at the sta,.
tion, and when they did away with the crossing,
and they never did take that out.
·
Q. How long has that crossing been done away with?
A. I couldn't say. I came there in 1930, and it was not
there.
Q. In other words, the whistle board was there near the
station, and it was removed before the accident 1
A. Yes~ sir.
Q. As you go on back towards South ~oston, where is the
next whistle board!
A. A mile from the stntion.
Q. Is that on the other side of the station¥
A. Yes., sir.
Q. And n mile from the station 1
A. Yes., sir.
Q. ·what is that whistle board forY
A. For passenger trains and local freights.
Q. ·what was it for?
A. To blow for approaching the station.
Q.. as it for through freights 1
A. No, sir.
Q. Was this a through freight Y
A. Yes., sir.
Q. And passenger trains and through freights
page 94 ~ blew for that f
A. Yes, sir.
Q. Is -that the only whistle board anywhere at all in the
vicinity of this crossing where this man was killed?
A. Yes., sir.
Q. Are you very familiar with tl1is crossing where the man
was killed1
A. Ye~., sir.
Q. Do you know where Mr. J.B. Nichols' home isY
A. Yes., sir.
Q. How far is his home from that place?
A. About a mile.
.
Q. Were you familiar with this crossing at the time of the
accident?
A. Yes, sir.
Q. Are you familiar with it nowT
A. Yes, sir.
Q. Is it in the same condition now as when he was-struck?
A. Yes, sir.

,v

,

___ _ _
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~

CROSS E~AMINA'lHON.

By Mr. Easley:
Q. You didn't have anything to do with the ope1~atio'Q of
that train?
A. No.
Q. And don't know anything about tbe order of maintain-

ing it?
A. I have a rule book covering all of that?
Q. Does tne rule book say it is only for through freights
and passenger trains 'i

A. No.
Q. It doesn't· specify one way or the other 1
A. No.
Q. There are two private crossings between the whistle
post and the house, are there not?
A. Yes, sir.
Q. One above anp one below'i
A. Yes, sir.
~

By the Court:
Q. Do you know how many trains pass over this
crossing a day?
A. The regular timed trains in the day. with ol!,e to four
passengers trains and a short one going each way.
Q. How about at night 1
A. They have two freights and two night passenger trains.
Q. And how many of those through trains are there a day?
A. Two.
page 96

By Mr. Easley:
Q. The through freights were the ones that went in the
night¥
A. Yes, sir.
Q. And the daytime trains were all local trains and blew
for the station?
A. That was the way then.
Mr. Bagwell: "'Te rest.
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page 97}

MRS. MORGAN FARMER,
recall~d on behalf of t4~ plai~tfff, in rebuttal, tes·
tified as follows :

~xamine~ by M1?. Ensley :
Q. lfrs. Farmer, it has been testified ~ere that yo~ were
down there at the switch right afte1: the accidenU ·
A. No, I didn't go to t4e sw~tch.
Q. ,vhere did you see those people you had conversEJ,tion
with?
A. One man came up to the house.
Q. Up to your house1
, A. Yes, to the back door:
Q. The engineer ha~ testified. that before ho reac4ed this
crossing he began to give a series of short bla~ts on the
~hi~tle, and that that was the only blast 'made during that
period; is that correcU
Mr: :Jlagwep: I object to that. She testified to that.
Mr. Ea~ley: At th~t time the statement had not been made
by the engineer.
The Court: She testified exactly what tl~e engineer testified to. Go a!iead.

A. I didn't say tlmt. The only whistle I heard was after
the engineer cut the train and came up to the house.
·
page 98 } By the Court:
Q. Dic'J, the eng}~e ever cut lqose 7
A. The engine left the train down the track.

By Mr. Easley:
Q. He drove the traip down to the station and came up to
your house 1
·
A. Yes, sir.
By Mr. Bagwell:
Q. He blew!
A. I heard tl1e short one.
Q. l\frs; Farmer, speaking about the switch: Your house
is right next to the switch, isn't it?
A. Not the switch board, but down lower nearer the station.
Q. That is near your house, isn't iU
A. Yes, sir.
·
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Mrs. lJforgan Farmer.
By Mr. Easley:
Q. I understand the whistle· you heard blowMr. Bagwell: I object to that. She is here for rebuttal.
Mr. Easley: I wanted to know if the time she heard the
whistle blow was immediately before this man came to the
house?
·witness: Yes~ sir. He 'backed the engine up, and he came
to the door.
page 99

~

· End of Evidence.

The Court: Do you want the jury to have a view 'f
Mr. Bagwell: I think it is a good idea.
Mr. Ensley: If you will let the sheriff go along.
The Court: Gentlemen, you have this case in charge; don't
discuss the case with anybody or among yourselves; counsel
have asked for you to have a view. It is agreed that the Court
will not accompany you; the Sheriff will go along with you.
Mr. Gosney will show you the place wl1P.re the accident hap~
pened. Do not _talk to Mr. Gosney, or anybody, about the
case, but go and see the place, and you will remember what
the evidence is. After you have had a view of the premises
then come back to the court house.
Mr. Bagwell: We were at a conference back tllerc, and it
was agreed that a view should be had not in the presence of
the Court.
·
I renew my motion to strike the plaintiff's evidence on the
grounds previously state, since there has been no evidence
of negligence on our part, nnd sinc.e the negligence of the
plaintiff is a matter of law.
The Court: The motion is overruled.
:Mr. Bagwell: I except.
page 100 ~

INSTRUCTIONS.

Mr. Bagwell: Counsel for the defendant excepts to the action of the Court in granting any instruction for the plaintiff
upon the same ground that he has stated in support of his
motion to strike the evidence, there being no evidence of negligence on which a verdict could be based; and it appearingfrom the evidence that the plaintiff's intestate was guilty of
negligence as a matter of law.

Utila Guthrie Nichols, Adm ':x, v. Southern Ry. Co.
Plaintiff's Instruction. No.

1

65

(Granted.):

"The Court instructs the jury that it was the duty of the
engineer and fireman in charge of the defendant's locomotive
on approaching the crossing in question in this case to use
reasonable care in the operation of said train and to keep a
reasonable lookout for people using the said crossing, and the
amount of care required wus commensurate with the conditions surrounding the cros8ing and the speed of the train as
it approached the same, and if the jury believe from the evidence that said engineer aml fireman failed to use such reasonable care, then they arc guilty of negligence."
Plaintiff's Jnsfructfon No. 2 (Granled):

'' The Court instructs the jury that it was the duty of the
engineer and fireman in charge of the defendant's
page 101 ~ trnin to exercise reasonable care in the operation
of the said train and to keep a reasonable lookout
for plaintitl''s decedent, .J. B. Nichols in the use of the crossing., and failure to exercise such reasonable care would constitute negligence on the pa rt of the defendant; and the Court
further tells the jury that it was the duty of said plaintiff's
decedent, J. B. Nichols, to u:-:c reasonable care to look for the
approach of defendant's trnin at said crossing and not to
enter the smnc in the face of an approaching train, and tlmt. if
the said J. B. Nichols failed to exercise such reasonable eare
and went on the crossing iu front of said approaching train
when he either saw or by the exercise of reasonable care
should have seen the npproaehing train, then he was guilty of
contributory negligence; but the Court further tells the jury
that even though they nm~· believe that the plaintiff's decedent, J. B. Nichols, was guilty of negligence in going upon
the crossing·, yet if the dot'ernlnnt's employees in charge of thP.
said train either saw the :-;aid .J. B. Nichols approaching the
crossing, or b~· the exercise of reasonable care should have
seen him appronching t11e crossing under cii·cumstances which
would have indicated to n reasonably prudent man that he
was not conscious of tl1e train 's approach and would cross
the same in front of the trnin, then it bocame and was the duty
of the employees in charge of said train to use
page 102 ~ rensonable care to avoid the injury by giving
warning of the npproach of the train or by stopping the same, or by slowing the same down to avoid the
collision, and if the jiH"y believe that the said employees did
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see the said Nichols, or by the exercise of reasonable care
should have seen him under such circumstances and in time
to avoid the collision and failed to use reasonable care to
av6id the injury to him, and that sucl1 failure was the proximate cause of the accident resulting in decedent's death, then
they must find for the plaintiff.''
l\Ir. Bagwell: Counsel for the defendant particularly objects to the action of the Court in granting Instruction No. 2
offered by the plaintiff for the following reasons:

This instruction instructs the jury upon the doctrine of the
last clear chance, and in this case there is no evidence upon
which a recovery could be made under the doctrine of the
last clear chance, as it is clearly shown from the evidence that
the defendant railway company did not have any last clear
chance to avoid the accident; that tlle gross and culpable negligence of the plaintiff's intestate continued up to the very
moment that he was struck and that the accident occurred so
suddenly after the decedent came in view of the
page 103 ~ engineer, t~at there was no possibility of subsequent negligence on the part of the defendant
company. Further objection to tlrnt instruction is that it is
so lengthy and so intri,qate that it is confusing to the jury
and does not adequately state the cloetrine of the last clear
chance.
Pla,intiff"'s lttstrn.ction, No. 3 (Gran.fed):

"The Court instructs the jury that if they believe from
the evidence that the plaintiff is entitled to recover, in estimating the damages the jury should find the sum with reference to,
"First: To the pecuniary loss of the widow, at a sum equal
to the probable earnings of the deceased, considering his
age, business, capacity, experience, lmbits, energy, and perseverance during his probable life.
"Third. They may consider the loss of his care, attention,
and society to his widow and children.
"Fourth. They may add such sum ns they deem fair and
just by way of solace and comfort to his widow for the sorrow, suffering, and mental anguish occasioned by his death,
provided they do not find over fifteen thousand dollars."
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.DefendQlnt's Instruction .A. (Gra,nted as amended):

"The Court instructs the jury that under the evidence in
this case, J. B. Nichols was guilty of negligence
page 104 ~ when he attempted to cross the defendant's rail1·oad tracks in front of the oncoming train, and
if such negligence was a proximate cause of the accident in
question then the plaintiff cannot recover regardless of
whether tlie defendant's employees were negligent or not,
ienless the defcndm1t had the last clea,r chance to avoid the
-accident.''
Mr. Bagwell: Counsel for the defendant excepts to the
-action of the Court in refusing Instruction A as offered, and
in adding ''unless t110 defendant had the last clear chance
to avoid the accident", because there is no evidence of such
last clear chance.
.Defendant's In.druction B (Granted):

"The Court instructs the jury to be on tl1eir guard against
feelings of sympathy, compassion and charity, and that such
-sympathy, compassion and charity should not influence their
verdict in this case but that sucl1 verdict must be in accord
with the law and evidence as presented."
Defendant 7 s Instruction C (Granted):

"The Court instructs the jury that negligence cannot be
lnferred or presumed from the mere happening of the acci-dent in question, but the burden is upon tl1e plaintiff to prove
by a clear preponderance of the evidence that the defendant railwav company or its agents were negligent in the
· manner alleged in the notice of motion, and that
page 105 } such negligence was the direct and proximate
cuuse of the death of J. B. Nicl1ols, and if the
preponderance of the evidence does not establish such negligence, then the plnintiff is not entitled to recover."
Defendant's Instruction D (Grmlfed):

"The Court instructs the jury that as the deceased approached the crossing in question, it was his duty to loolr and
listen for an approaching train, and if there was any obstruc-
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tion formed by the bank near the right of. way, then it was
his duty to continue to look and listen for the train until he
reached a point beyond the bank at which he could see and
hear the train; and if there was a train approaching, it was.
his duty not to enter onto or attempt to cross the tracks w1til
such entry or crossing could be made in safety."
Defendamt's fostmctioi1, E (Granted):

"The Court instructs the jury that it is not the duty of the·
engineer of a railroad train to attempt to stop the train when
he sees a person approaching the tracks.. He has a right to·
assume that the person will stop and not go upon the tracks
in front of a moving train in plain view, and unless there is
something to show the engineer that the person approaching
is not going to stop, the engineer owes no du.ty to stop the
train.''
page 106 ~ Defendant's Instruction F' (Granted as a.nie11ded):
'' The Court instructs the jury that the only duty which
the defendant or its agents owed to the deceased as its train
approached the private crossing in question, was to exercise
reasonable care in the operation of its train. By reasonable
care is meant the exercise of such care as a reasonably prudent person would exercise under the same or similar circumstances. And unless the plaintiff proves hy a pr~ponderance of the evidence that the defendant or its employees
failed to exercise such care, then the plaintiff is not entitled
to recover in this case.
"However, even if the jury should believe from the evidence that the defendant or its employees failed to observe
such care, nevertheless if the deceased, J. B. Nichols, was
also g'Uilty of negligence whicl1 contribu.ted to Ule accident
in question, then tlie plaintiff is not entitled to recover in
this case, w,iless the jury believes the defendant had the last
clear clwmce to a·void the injury."
Mr. Bagwell: Counsel for the defendant objects to tlie refusal of the Court to grant Instruction F as offered and to
adding. "unless tbe jury believe the defendant had the last
clear chance to avoid the injury" for the reason that there
was no evidence of such last clear chance.
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Defenda;nt's Instruction G (Granted):

"The Court instructs the jury that the railroad tracks of
the defendantls company at the crossing in question were
themselves a signal of danger to the deceased as he approached, and if the said deceased was familiar with the
crossing in question, then tbe more dangerous the crossing
appeared, the more caution he was required to exercise in
attempting to cross it.''
Defenda11t's Instruction II (Granted):

"The Court instructs the jt:.ry that the ·defendant company
was not required to give the signals 'for the crossing at the
place where tlle accident oceun·ed which are required for
public crossings, s~nce the accident in question was not at a
public crossing but at a private crossing."
Defen-dant 's I,u;truction I (Oran.ted) :

"The Court instructs the jury that the law recognizes the
fact that the nerves and muscles of men are not so coordinated
that there can be instantaneous action to meet an emergency;
nnd if you believe from the evidence that the deceased ran
onto the tracks in front of the defendant's train suddenly,
you cannot find for the plaintiff, unless you believe that the
plaintiff has proved by the preponderance of the
page 108 ~ evidence that in contemplation of the entire situation after the danger to the deceased became
known to the defendant's cmployoos, or which should have
been discovered by them, by the exercise of ordinary care,
they, the saicl employees, negligei;itly failed to do something
which tihcy had a lost elem· chance to do to avoid the accident."

Defendant's fostructio11 J (Refused):
HThe Court instructs the jury that if the deceased, J. B.
Nichols, had the last chance to avoid the accident in
question by the exer-eise of reasonable care on bis part, and
failed to do so, then the plaintiff cannot recover in this case."

Mr. Bagwell: Counsel for the defendant excepts to the action of tl1e Court in uefnsing to grant Instruction J for the
reason that this instruction adequately and cormctly tells
the law of the case.
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Defendant's Instruction K (Granted):
"The Court instructs the jury that the instruction which
has been given identified as #2 is based upon what is known
as the Doctrine of the Last Clear Chance; and the plaintiff is
not entitled to recover under this theory if J. B. Nichols and
the. defendant's employees were guilty of concurring negligence which was so closely connected in point of
page 109 ~ time as not to have afforded said employees the
last clear chance to have avoided the accident in
question.''
page 110

~

After hearing the argument of counsel, the jury
retired to their room to consult of a verdict, and,
afte1· some time, came into court and rendered the following
verdict, to-wit:
·
"We, the jury find for the plaintiff :Mrs. Utila Guthrie
Nichols, Admx. of J. B. Nichols, on her notice of motion and
fix her damages at seven thousand five hundred ($7,500.00)
dollars.
F. W. SIZEMORE, Foreman.''
The defendant, by counsel, moved the Court to set aside
the aforesaid verdict of the jury and enter up judgment for
the defendant notwithstanding the verdict of the jury on the
following grounds: (1) The Court should sustain 'the defendant's motion to strike the plaintiff's evidence at the conclusion of the plaintiff's evidence and at the conclusion of all
the evidence. (2) The Verdict was contrary to· the law and
the evidence and without evidence to support it; (3) That the
plaintiff's intestate was guilty of contributory negligence as
a matter of law which bars recovery. (4) That no negligence
was proven on the part of the defendant's employees. ( 5)
That the plaintiff's intestate was guilty of contributory negligence as a matter of law and the evidence docs not prove
that the defendant's employees lrncl a last clear chance to
avoid the accident. If the above motion is overpage 111 } rules, the defendant moves the Court to Bet aside
the aforesaid verdict of the jurr and grant it a
new trial on the following grounds, viz: (1) That the verdict
of the jury is contrary to the law and the evidence, with no
evidence to support it. (2) That the Court erred in granting instructions Nos. 2 and 3 offered by the plaintiff for 1·easons stated at the time the instructions were objected to. (3)
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That the Court erred in amending tlle defendant's instructions
to include the last clear chance doctrine. (4) The Court erred
in refusing to grant instruction No. J offered by the defend.ant, for the reasons stated at the time it was refused. ( 5)
That the Court erred in admitting certain testimony offered
by the plaintiff and objected to by the defendant and particularlv evidence as to the statement testified to have been
made by the defendant's servants after the accident. And
the Court not being advised of its judgment will hear argument for and against said motions to set aside the verdict
·of the jury on Friday, December 6, 1946.
On Friday December 6, 1946:
This day came again tl10 parties by their attorneys and
the court hearing the argument of counsel on the defendant's
motion to set aside the verdict of the jury on the grounds
heretofore stated, and after personally inspecting
page 112 } the scene of the accident; the Court doth sustain
said motion and doth set aside the verdict of the
jury rendered November 26, 1946, and doth find ancl enter
judgment for the said Southern Railway Company; and doth
consider that the said defendant recover ·against the said
plaintiff its costs by it about its suit in this behalf expended.
Which judgment of the Court the plaintiff by counsel excepted and is given 60 days in which to perfect his appeal to
this judgment.
page 113}

.JUDGE'S CERTIFICATE.

I, G. E. Mitchell, Jr., Judge of the Circuit Court of Halifax County, Virginia, do hereby certify that the foregoing
is a true and correct transcript of the testimony and proceedings in the case of Utila Guthrie Nichols, Administratrix of .
J. B. Nichols, v. Southern Railway Company, tried in said
court on the 26th day of November, 1946, and includes all the
testimony offered, the motions and objections of the part~s,
the rulings of the court, and the exceptions of the parties, and
all other proceedings of said trial.
I further certify that the exhibits offered in evidence. as
<lcscribcd by the foregoing record, and designated as Plaintiff's Exhibits No. 1 (Plat), Nos. 1, 2, 3, 4, and Defendant's
Exhibits Nos. A., B, C, D, E, F, arc all of the exhibits offered
upon said trial, and the originals thereof have been initialed
by me for the purpose of identification.
I further certify that said transcript was presented to me
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for identification within 60 days after the final order in said
cause, and that the attorneys for the defendant had reasonable notice in writing of the time and place at which the same
should be tendered for certification.
page 114 ·~ Given under my hand this 1st day of February,.
1947.

G. E. MITCHELL, J~., Judge.
A Copy Teste:

E. C. LACY, Clerk.
page 115 ~

CLERK'S CERTIFICATE.

I, E. C. Lacy, Clerk of the Circuit Court of Halifax County,.
Virginia, do hereby certify that the foregoing transcript of
testimony and other proceedings in the trial of the case of
Utila Guthrie Nichols, Administratrix of ,T. B. Nichols, Deceased, v. Southern Railway Company, a corporation, duly
certified by the Judge of tlle said court, together with the
original exhibits. introduced upon the trial of said case, identified by the initials of said judge, was filed in my office on
the 1st day of February, 1947.
E. C. LACY, Clerk.
Fee $10.00.
A Copy-Teste:

l\L B. '\VATTS, C. C.
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